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OKIiAHOMA   supreme:   COURT. 

CITY  OF  SHAWNEE,  Plff.  in  Err., 

V. 

DANIEL  P.  SPARKS. 

(26  Okla.  665,  110  Pac.  884.) 

Appeal  —  arsnment  to  jury  —  mislead- 
in|^  statements  •*  error. 

Where  a  counsel  in  arguxuent  makes  state- 
ment of  a  material  fact  not  in  evidence, 
against  the  objection  of  the  other  party, 
he  violates  the  right  of  a  fair  trial,  and 
where  the  trial  judge  fails  to  pass  square- 
ly on  the  objection,  and,  if  sustained,  fails 
to  admonish  the  jury  to  disregard  such 
statements  as  not  in  evidence,  we  must  re- 
verse, unless  this  court  can  ascertain  from 
the  record  that  no  harm  resulted. 
For  other  cases,  see  Appeal  and  Error,  VJI. 

m,  5,  in  Dig.  1-52  y.  8. 

(July  12,  1910.) 

ERROR  to  the  District  Court  for  Potta- 
watomie County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  O.  Cassldy,  W.  M.  Engart, 
F.  H.  Relly,  and  J.  H.  Woods  for  plain- 
tiff in  error. 

Messrs.  W.  T.  Freeling  and  S.  P«  Free* 
lin^  for  defendant  in  error. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 
On  September  17,  1906,  Daniel  P.  Sparks, 

Headaote  by  Tubnbb,  J. 


Xote.  —  For  misstatement  of  facts,  or 
statement  of  facts  not  in  evidence,  by  coun- 
»1  in  argument  to  jtiry,  as  ground  for  re» 
versal.  see  annotation  following  this  case, 
port,  4. 
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defendant  in  error,  sued  the  city  of  (Paw- 
nee in  the  district  court  of  Pottawat<«iie 
county  in  damages  for  personal  injuries. 
His  petition  substantially  states  that  de- 
fendant is  a  city  of  the  first  class  under  the 
laws  of  the  state;  that  Tenth  street  in  said 
city  is  an  open  public  highway  extending 
throi^b  the  same  from  east  to  west;  that 
Broadway  street  is  an  open  public  highway 
extending  through  said  city  from  north  to 
south  and  intersects  Tenth  street;  tiiat 
along  the  west  side  of  Broadway  street  at 
its  place  of  intersection  with  Tenth  street 
there  is  a  footway  and  sidewalk  crossing 
said  street;  that  said  streets  and  sidewalk*? 
are  under  the  control  of  said  city;  that 
about  Jamiary  12,  1906,  under  the  super- 
vision of  said  city  and  under  its  ordinances 
and  franchises,  8<nne  person  to  plaintiff  un- 
known excavated  a  ditch  about  7  feet  deep 
and  2  feet  wide  and  2  feet  long  in  Tenth 
street  and  across  the  footwalk  along  the 
west  side  of  Broadway  street  where  it  cross- 
es Tenth  street,  and  that  said  city^  well 
knowing  said  ditch  was  dangerous,  per- 
mitted it  to  remain  open  without  proper 
light,  guard,  or  signal;  that  on  or  about 
10:30  o'clock  on  the  night  of  January 
12,  1906,  plaintiff,  while  proceeding  along 
Broadway  street,  using  due  care  and  caution 
and  without  fault  on  his  part,  fell  into  said 
ditch,  and  was  badly  injured  and  incapaci- 
tated to  labor  for  about  six  months,  to  his 
damage,  $11,660.  After  answer  filed,  in 
effect,  a  general  denial  and  a  plea  of  con- 
tributory negligence,  there  was  trial  to  a 
jury  which  resulted  in  judgment  for  plain- 
tiff for  $3,500,  and  defendant  brings  the 
case  here. 

In  his  opening  argument  to  the  jury  :Mr. 
Freeling,  counsel  for  plaintiff,  said :  "Gentle- 
men of  the  jury,  the  city  of  Shawnee  does 
not  care  whether  you  return  a  verdict 
against  it  or  not.  If  you  do  return  a  verdict 
against  St,  it  has  its  remedy  against  the 


OKLAHOMA  SUPREME  COURT. 


Shawnee  Gas  &  Electric  Company.     Why, 
gentlemen  of  the  jury,  P.  0.  Cassidy,  the 
city  attorney,  is  not  here  looking  after  the 
interests    of    the    city    in    this    case," — ^to 
which  statement  defendant  at  the  time  ob- 
jected and  excepted,  whereupon  the  court 
failed  to  state  whether  the  same  was  sus- 
tained  or   overruled,    but   admonished   the 
jury  not  to  consider  the  statement  so  made 
as  to  the  interest  or  the  lack  of  interest  of 
defendant  in  the  case  as  affecting  its  lia- 
bility^  nor  the  absence  of  Judge  Ca£sidy,  the 
city  attorney,  but  determine  the  question  of 
liability  from  the  law  and  evidence.    After 
attorneys    for    defendant    had    argued    the 
cause  to  the  jury,  Mr.   Williams,  another 
attorney,  closed  the  argument  for  plaintiff, 
and  in  so  doing  said:     ''The  defendant  will 
not  lose  anything  by  a  verdict  against  it  for 
damages  in  this  case,  as  the  defendant  had 
a  contract  with  the  Shawnee  Gas  &  Electric 
Company  to  reimburse  the  defendant,  and 
hold  it  harmless,  and  protect  it  against  any 
claim  or  judgment  against  it  on  account  of 
any  accident  that  might  happen  to  anyone 
through  or  by  the  carelessness  of  the  Shaw- 
nee  Gas  &   Electric  Company," — to  which 
defendant    objected    and    excepted,    where- 
upon the  court  said:      "Gentlemen  of  the 
jury,  you  will  not  consider  statements  of 
coimael  made  in'  their  argument  outside  of 
tJie  record.    You  will  consider  only  the  evi- 
dence before  you  and  the  instructions   of 
the  court."     It  is  assigned  that  the  court 
erred  in  overruling  defendant's  motion  for 
a  new  trial,  alleging  as  ground  therefor  mis- 
conduct of   counsel   in  making   said  state- 
ments.    When   counsel   for    plaintiff  made 
the  statement  in  effect  that  defendant  did 
not  care  whether  judgment  went  against  it 
or  not,  and  to  emphasize  his  statement,  re- 
ferred to  Judge  Cassidy  as  not  being  there 
looking  after  the  interest  of  the  city  in  the 
case,  he  made  statement  of  a  material  fact 
not  in  evidence,  and  so  braced  it  with  a 
physical  fact  as  to  violate  the  right  of  a 
fair  trial. 

In  Bullard  v.  Boston  &  M.  R.  Co.  64  N. 
H.  27,  10  Am.  St.  Rep.  367,  5  Atl.  838,  5 
Am.  Xeg.  Cas.  51,  defendant's  counsel,  in 
his  argument  to  the  jury,  commented  on  the 
fact  that  one  of  plaintiff's  consulting 
physicians  had  not  been  called  as  a  witness. 
No  argumentative  reply  was  made,  but 
plaintiff's  counsel  said  that  the  physician 
had  not  been  called  because  he  found  from 
conversation  with  him  that  he  had  not 
examined  the  plaintiff,  and  could  give  no 
testimony  as  to  her  condition.  To  this  de- 
fendant excepted,  the  court  sustained  the 
exception  and  told  the  jury  to  disregard  the 
statement,  whereupon  counsel  said  he  would 
"take  it  all  back."  There  was  verdict  for 
plaintiff.    On  appeal  the  supreme  court,  in 
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granting  defendant  a  new  trial,  said:     "If 
this  hearsay  proof  of  a  material  fact  had 
been  received  from  a  witness,  its  imrevoked 
admission  would  have  been  corrected  by  a 
new  trial.     The  physician  conversed  with- 
out the  moral  and  legal  sanction  of  an  oath, 
and  without  the  test  of  cross-examination. 
His  conversation,  not  provable  by  a  witness^ 
was  proved  by  a  person  not  a  witness,  not 
sworn,  and  not  subject  to  cross-examination. 
Had  the  plaintiff's  whole  case  been  proved 
in  the  same  way,  the  error,  although  ex- 
tended in  fact  over  more  ground,  would  not 
have  been  raised  to  a  higher  degree  of  il- 
legality.     If   the   plaintiff   could   retain    a 
verdict  obtained  or  enhanced  by  her  coun- 
sel's   unsworn    assertion     of    inadmissible 
hearsay  in  argument,  the  actual  wrong  done 
the  defendants  would  be  no  greater  were  it 
accomplished  by   other  persons  giving  the 
jury  the  same  kind  of  proof  privately  and 
criminally.    The  court  had  no  more  authori- 
ty to  admit  the  hearsay,  and  dispense  with 
the   oath    and    the   opportunity    for   cross- 
examination  required  by  law,  than  to  render 
judgment,    without   any    form   or    pretense 
oi  trial,  upon  a  rumor  casually  heard   in 
the  street.     The  law  does  not  transfer  the 
defendant's    property    to    the    plaintiff    as 
damages  without  a  fair  trial,  and  in  a  le- 
gal sense  a  trial  is  not  fair  when  such  state* 
ments  as  were  made  in  this  case  have  any 
influence    favorable    to    the    party    making 
them.     He  is  therefore  bound  to  do  every- 
thing necessary  to  be  done  to  rectify  his 
wrong,  and  restore  to  the  trial  the  fairness 
of  which  he  has  devested  it.     He  is  legally 
and  equitably  bound  to  prevent  his  state- 
ment having  any  effect  upon  the  verdict. 
This  he  cannot  do  without  explicitly  and 
unqualifiedly  acknowledging  his  error,  and 
withdrawing  his  remark  in  a  manner  that 
will  go  as  far  as  any  retraction  can  go  to 
erase  from  the  minds  of  the  jury  the  im- 
pression his  remark  was  calculated  to  make. 
But  it  is  by  no  means  certain  that  the  jury 
will,    at    his    request,    disregard    the    fact 
stated.    It  is  necessary  that  they  should  be 
instructed  that  the  unsworn  remark  is  not 
evidence,  and  can  have  no  weight  in  favor 
of  the  party  improperly  making  it.     It  ia 
the  duty  of  the  wrongdoer  to  request  such 
instructions.    The  other  party  does  his  duty 
when  he  objects  to  the  wrong  inflicted  upon 
him,  and  does  not  allow  it  to  be  understood 
that  he  waives  his  objection.     In  spite  of 
the  fullest  and  frankest  retraction,  and  the 
most  explicit  and  emphatic  instructions  to 
lay  the  remark  entirely  out  of  consideration, 
the  trial  may  not  be  fair.     It  may  not  be 
in  the  power  of  the  retracting  coimsel  and 
tlie  court  to  remove  the  prejudice.     Their 
combined  and  vigorous  exertions  may  not 
control  the  mental  operations  of  the  jury. 
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Tlie  jury  may  not  be  able  wholly  to  free 
l\ie\r  memory   or  their  judgment  froiii  the  ] 
unfair   and    illegal   impression   made   by   aj 
plausible  statement  of  fact,  which  may  seem 
to  them  entitled  to  more  respect  than  the 
rule  of  law  that  excludes  it.    The  statementj 
withdrawn  not  because  it  is  contrary  to  the 
fact,  but  because  it  is  not  a  legal  mode  of 
proving  the  fact,  may  do  as  much  damage 
as  if  it  had  not  been  withdrawn." 

In  Lindsay  y.  Pettigrew,  3  S.  D.  199,  62 
X.  W.  873,  defendant's  motion  for  a  new 
trial  recited  that  the  attorney  for  plaintiff 
in  his  argument,  among  other  things,  called 
the  attention  of  the  jury  to  the  fact  that 
defendant  had  taken  a  change  of  venue  and 
otherwise  harassed  him  by  delay;  that 
plaintiff  had  defeated  defendant  in  other 
litigation  involving  the  same  matters  in 
controversy;  that  plaintiff  personally  abused 
defendant  and  used  every  means  in  his 
power  to  arouse  the  prejudice  of  the  jury 
against  the  defendant;  that  defendant's 
counsel  called  the  court's  attention  to  the 
remarks^  whereupon  the  court  ruled  that 
plaintiff's  counsel  must  keep  his  argument 
within  the  evidence  before  the  jury;  that 
notwithstanding  the  ruling  he  persisted  in 
the  same  line  of  argument.  The  motion 
was  overruled,  but  on  appeal  this  was  held 
error,  and  in  reversing  the  case  the  court 
said:  "If  counsel  can  be  permitted  to  make 
assertions  of  facts  not  supported  by  the 
evidence,  there  is  great  danger  that  the 
jury  will  lose  Bigbt  of  the  issues  in  the 
case,  and  be  improperly  influenced  by  such 
statements,  to  the  prejudice  of  the  adverse 
party.  Within  the  limits  of  the  testimony, 
the  right  of  argument,  criticism,  and  com- 
ment is  free;  but  when  counsel  makes  as- 
sertions calculated  to  prejudice  the  minds 
of  the  jury,  not  warranted  by  the  testimony 
before  them,  he  goes  beyond  the  freedom  of 
discussion  the  law  and  the  courts  allow  him. 
The  only  matters  proper  to  be  considered 
by  the  jury  are  the  issues  raised  by  the 
pleadings  and  the  evidence  admitted  by  the 
court.  The  length  of  time  a  cause  has  been 
pending  in  the  court,  the  proceedings  had  to 
obtain  a  change  of  venue,  or  had  under  such 
change  or  otherwise,  and  the  fact  of  other 
litigation  between  the  parties  and  the  result 
of  the  samCy  are  not  matters  with  which 
the  jury  have  any  concern.  To  bring  such 
matters^  therefore,  to  the  attention  of  the 
jury  for  the  purpose  of  creating  in  their 
minds  a  prejudice  against  a  party  and  in- 
fluencing their  verdict,  is  to  transcend  the 
freedom  allowed  eounsel  in  the  proper  pres- 
entation of  their  cause  tp  the  jury.">  And 
quoting  approvingly  from  Brown  v.  Swine* 
ford,  44  Wis.  282,  28  Am.  Rep.  582,  it  said : 
"  'Doubtless  the  circuit  court  can,  as  it  did 
in  this  case,  charge  the  jury  to  disregard 


all  statements  of  fact  not  in  evidence.  But 
it  is  not  so  certain  that  a  jury  will  do  so^ 
Verdicts  are  too  often  found  against  evi- 
dence and  without  evidence  to  warrant  so 
great  a  reliance  on  the  discrimination  of 
juries;  and,  without  notes  of  the  evidence, 
it  may  be  often  difficult  for  juries  to  dis- 
criminate between  the  statements  of  fact 
by  counsel  following  the  evidence  and  out- 
side of  it.  It  is  sufficient  that  the  extra- 
professional  statements  of  counsel  may 
gravely  prejudice  the  jury,  and  affect  the 
verdict.'  "  See  also  Thomp.  Trials,  §  963; 
Cleveland  Paper  Co.  v.  Banks,  15  Neb.  20, 
48  Am.  Rep.  334,  16  X.  W.  833;  Huckell  v. 
McCoy,  38  Kan.  53,  15  Pac.  870;  Belyea  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  61 
Minn.  224,  63  N.  W.  627. 

It  will  not  do  to  say  that  the  objection  of 
counsel  followed  by  the  admonition  of  the 
judge  not  to  consider  the  statement  as  to 
the  interest  or  lack  of  interest  of  defendant 
in  the  case  as  affecting  its  liability,  nor  the 
absence  of  Judge  Cassidy,  but  to  determine 
the  question  of  liability  from  the  law  aud 
the  evidence,  was  sufficient  to  cure  the  preju- 
dice; for  the  reason  that  it  was  the  duty 
of  the  judge  to  pass  squarely  upon  the  ob- 
jection, and  either  sustain  or  overrule  it/ 
and,  if  sustained,  to  instruct  the  jury  to 
disregard  the  fact  stated  as  not  in  evidence, 
and  not,  by  telling  them  to  determine  the 
question  of  liability  on  the  law  and  the  evi- 
dence, af^rently  leave  it  to  the  jury  to  first 
determine  whether  the  objectionable  state- 
ment was  or  was  not  in  evidence.  But 
plaintiff  seeks  to  justify  the  language  com- 
plained of,  and,  in  effect,  contends  that,  be- 
cause in  §  3  of  the  ordinance  pursuant  to 
which  the  Shawnee  Gas  &  Electric  Company 
dag  the  ditch,  said  company  agreed  to  in- 
demnify and  hold  defendant  harmless 
against  all  suits,  judgments,  or  liabilities 
of  any  kind  that  it  might  be  subject  to  or 
incur  in  consequence  of  or  growing  out  of 
such  work,  and  as  said  ordinance  was  in 
evidence,  that  said  remarks  were  within  the 
record.  Not  so,  for  the  reason  that,  while 
it  does  not  appear  for  what  purpose  said 
ordinance  was  introduced  by  plaintiff,  it 
certainly  was  not  introduced  to  prove,  and 
did  not  prove  or  justify,  the  statement  of 
cotmsel  that  the  city  did  not  care  whether 
judgment  went  against  it  or  not,  which, 
was  to  say,  in  effect,  that  its  defense  of  the? 
«ction  was  insincere,  and  not  made  in  good 
faith,  and  for  which  reason  Judge  Cassidy 
was  not  present  and  conducting  it.  TIk'- 
ordinance  was  introduced  after  the  follow- 
ing: "It  is  now  agreed  by  and  between  the- 
parties  and  their  respective  counsel  in  this- 
case  that  the  ditch  in  controversy  at  th& 
point  where  the  accident  occurred  was  dug^ 
by  the  Shawnee  Gas  &  Electric  Company  un- 
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der  and  by  virtue  of  a  license  from  the  city 
of  Shawnee,  as  given  by  ordinance  franchise 
granted  by  the  said  city  of  Shawnee  to  the 
said  gas  and  electric  company,  and  that  the 
city  was  exercising  no  supervision  or  control 
over  the  digging  of  the  ditch  or  the  laying 
of  the  gas  pipe,  the  plaintiff  reserving  any 
legal  propositions,  and  not  intending  to 
stipulate  away  any  legal  question  in  this 
matter,  and  only  stipulating  as  to  the  facts 
>vith  reference  to  the  digging  of  the  ditch 
:and  the  laying  of  the  pipe/'  Being  intro- 
duced in  evidence  generally,  it  was  in  for 
what  probative  force  it  was  worth,  but  was 
worth  nothing  to  prove  the  agreement  of 
indemnity  between  the  Shawnee  Gas  & 
Electric  Company  and  defendant  contained 
in  said  section,  as  proof  of  that  fact  tended 
to  support  no  issue  in  the  case.  While  said 
agreement  might  be  technically  in  the 
record,  it  was  not  in  evidence.  The  court, 
in  effect,  so  held  when  he  admonished  coun- 
sel to  confine  themselves  to  the  evidence. 
This  ruling  of  the  court  was  correct,  and, 
.being  uncomplained  of,  must  stand.  It  is 
jiot  everything  that  appears  in  the  record 
which  is  a  subject  of  argument  to  the  jury. 
In  Campbell  v.  Maher,  105  Ind.  383,  4  N.  £. 
911,  the  remarks  of  counsel  made  the  basis 
vof  a  motion  for  a  new  trial  were  that  he 
Jiad  commented  on  the  fact  that  plaintiff 


had  taken  a  change  of  venue.  The  trial 
court  held  such  to  be  proper.  The  supreme 
court,  in  reversing  the  case,  said:  ^  "The 
comments  of  counsel  were  not  mere  general 
fugitive  statements,  but  they  were  reiter- 
ated, and  they  were  also  sanctioned  by  the 
ruling  of  the  court,  so  that  there  was  a  de- 
liberate and  emphatic  presentation  of  ao 
improper  subject  to  the  jury,  and,  unless 
we  can  ascertain  from  the  record  that  no 
harm  resulted,  we  must  reverse." 

We  are  therefore  of  opinion  that,  as 
plaintiff  through  his  counsel,  by  way  of  the 
remarks  complained  of,  improperly  got  to 
the  jury  the  statement  of  a  fact  not  in  evi- 
dence, which  in  all  fairness  should  not  have 
been  made,  and  which  when  made  should 
have  been  by  counsel  nLaking  it  inunediately 
and  fully  retracted,  instead  of,  as  it  was  in 
effect,  deliberately  persisted  in,  and  as  we 
cannot  ascertain  from  the  record,  and  coun- 
sel do  not  attempt  to  show,  that  no  harm 
resulted,  but,  on  the  other  hand,  we  can 
say  that  the  remarks  were  well  calculated 
to  and  doubtless  did  enter  improperly  into 
the  minds  of  the  jury  in  making  up  its  ver- 
dict, we  must  reverse  and  remand  the  cause 
for  a  new  trial,  and  it  is  so  ordered. 

All  the  Justices  concur,  except  Kane,  J., 
not  participating. 
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I.  Introductory, 

In  preparing  this  annotation  there 
have  been  left  out  of  consideration  two 
classes  of  cases,  each  to  some  extent  per- 
tinent; viz.,  civil  actions  on  the  trial  of 
which  counsel  for  the  plaintiffs  essayed 
to  get  before  the  juries  the  fact  that  the 
real  defendants  were  insurers  or  indem- 
nitors who  had  insured  the  nominal  de- 
fendants against  losses  in  litigations; 
and  criminal  cases  wherein  public  prose^ 
cutors  addressing  juries  unwarrantably 
commented  upon  failures  of  accused 
persons  on  trial  to  take  the  witness  stand 
and  testify  to  their  own  innocence.  It  is 
probable  that  some,  perhaps  many,  of 
these  oases,  might  usefully  have  been 
cited  here,  but  none  of  thepi  can  be  justly 
regarded  as  indispensable,  and  each  class 
is  so  distinctly  one  apart  as  to  invite 
consideration  by  itself.  The  impropriety 
of  the  comments  referred  to  in  the  crim- 
inal cases  appears  to  depend  wholly 
upon  statutory  prohibitions,  failing 
which  they  would  be  legitimate. 

It  is  hardly  necessary  to  call  the  at- 
tention of  the  reader  explicitly  to  pre- 
vious work  in  the  earlier  and  current 
series  of  the  KR.A.  germane  to  the  sub- 
ject in  hand)  but  pardon  will  doubtless 
be  gfranted  for  mentioning  the  note  ap- 
pended to  the  case  of  People  v.  Fielding, 
46  L.R.A.  641,  on  the  reversal  of  convic- 
tion   because    of    unfair    or    irrelevant  I 


arg^nment  or  statements  of  facts  by 
prosecuting  attorney,  as  a  painstaking 
and  extended  presentation  of  the  cases 
in  point  reported  prior  to  its  publicatioii 
seventeen  years  ago. 

//.  Difficulty  of  limiting  arguments  to 

juries. 

There  is  a  rule  of  the  courts  requiring 
arguments  of  counsel  to  juries  to  be  con- 
fined to  the  issues  in  the  cases  on  trial,^ 
the  issues  and  the  evidence,'  and  the 
arguments  of  opposing  counsel,'  or  to 
the  facts  shown  by  the  testimony  and 
fair  and  reasonable  deductions  there- 
from.* The  rule  is  usuallv  stated  in 
very  general  terms,  and  in  practice  it  is 
highly  elastic.  Beyond  some  such  general 
precept  the  courts  have  not  ventured 
far  in  the  direction  of  rule  making  re- 
specting forensic  speeches.  The  diffi- 
culties attending  the  attempts  in  this  di- 
rection have  forestalled  most  efforts. 

It  is  confessedly  very  difficult  to  for- 
mulate- any  rule  setting  bounds  to  an 
ailment  to  a  jury  beyond  which  coun- 
sel shall  not  be  allowed  to  go  in  discuss- 
ing the  facts  and  circumstances  of  a 
case  on  trial.*  As  one  court  has  put  it, 
"There  are  no  hard-and-fast  limitations 
within  which  the  argument  of  earnest 
counsel  must  be  confined, — no  well-de- 
fined bounds  beyond  which  the  eloquence 
of  advocates  shall  not  soar."*  The 
boundaries  that  separate  Intimate  argu- 


1  Chicago  &  A.  R.  Co.  v.  Anderson  (1897) 
166  IlL  572,  46  N.  E.  1125,  2  Am.  Neg.  Rep. 
318. 

^Miaaouri  P.  R.  Co.  v.  Metzger  (1888)  24 
JTeb.  90,  38  N.  W.  27. 

•  Houston  &  T.  C.  R.  Co.  v.  Newman 
<1884)  2  Tex.  App.  Civ.  Cas.  (Willson)  303. 
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Gallagher  v.  People  (1904)  211  111.  158,  71 
N.  E.  842. 
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ment  from  attempts  covertly  to  intro- 
duce facts  not  connected  with  the  evi- 
dence and  having  a  bearing  on  the  issue 
are  often  shadowy  and  difficult  to  trace.'' 
Because  of  the  difficulty  which  in  many 
cases  an  appellate  court  has  in  deciding 
how  far  improper  statements  by  counsel 
in  arigument  to  the  jury  have  prejudiced 
the  opposing  litigant  on  the  trial  in  the 
court  below,  each  case  has,  it  has  been 
said,  to  be  determined  by  its  own  pe- 
culiar circumstances.*  Every  case  of 
alle^d  error  by  the  prejudicial  remarks 
of  counsel  in  argument  to  the  jury,  where 
the  court  more  or  less  definitely  in- 
structed the  jury  to  disregard  them,  must 
be  determined  on  its  own  peculiar  facts.* 
No  question,  it  was  said  in  the  prevail- 
ing opinion  in  a  case  in  point  recently 
decided,  arises  of  tener  on  appeals  to  this 
court  than  that  of  some  alleged  improper 
alignment.  We  have  frequently  an- 
nounced the  correct  policy  to  be  pursued 
by  the  trial  courts  in  such  cases,  and 
have  also  frequently  stated  our  own 
policy  in  such  matters.  The  difficulty 
does  not  lie  in  defining  the  rule,  .  .  . 
but  in  applying  that  rule  to  the  facts  and 
circumstances  of  the  particular  case.^^ 
Again  it  has  been  said,  in  substance,  in 
another  case,  that  to  require  counsel 
rigidly  to  confine  themselves  to  the  evi- 
dence would  be  a  delicate  task  for  both 
trial  courts  and  appellate  tribunals,  and 
it  is  far  better  to  leave  something  to  the 
discretion  of  trial  judges  than  to  at- 
tempt to  lay  down  and  enforce  a  general 
rule  defining  the  precise  limits  of  argu- 
ment." 

///.  Judicial  disapproval  of  improper 
arguments  to  furies, 

a.  Biaapprobation  general. 

There  is  a  chorus  of  disapprobation 
from  the  courts,  unmarred  by  the  least 
dissonance,  sonorously  condemnatory  of 
every  misstatement  of  evidence,  and  of  all 


statements  of  facts  not  in  evidence  and 
unwarrantably  deduced  from  evidence, 
made  by  counsel  in  trials  in  addressing 
juries.  No  argument  to  a  jury  is  fair 
if  it  misstates  the  evidence. ^^  Statements 
of  facts  not  proved  and  comments  upon 
them  by  counsel  in  argument  to  juries  in 
trials  are  outside  the  causes,  legally  ir- 
relevant to  the  issues,  and  not  pertinent; 
hence  not  within  the  privilege  of  coun- 
seL**  An  advocate  abuses  his  privileges 
in  argument  to  a  jury  by  stating  as  facts 
matter  pertinent  to  the  issues  not  in  evi- 
dence.** The  law  condemns  injecting  in- 
to arguments  to  juries  extrinsic  and  pre- 
judicial matter  which  has  no  basis  in  the 
evidence.**  Counsel  should  never  be 
allowed  to  state  as  facts  in  argument  to 
a  jury  anything  of  which  no  proof  has 
been  made  on  the  trial.**  If,  as  one 
court  put  it,  trial  courts  would  rigidly 
enforce  the  rule  forbidding  counsel  to 
make  statements  not  supported  by  the 
record  when  presenting  their  clients' 
cases,  and  would  promptly  set  aside  ver- 
dicts in  all  cases  where  lawyers  in  argu- 
ment had,  over  the  objections  of  opposing 
counsel,  made  prejudicial  statements  not 
supported  by  the  record,  lawyers  would 
cease  offending  in  this  particular.  Lax- 
ity tends  rather  to  encourage  than  dis- 
courage the  practice  of  indulging  in  too 
wide  a  range  on  the  part  of  counsel  in 
the  presentation  of  their  cases.  It 
should  not  be  tolerated."  It  is  very 
reprehensible  for  counsel  to  go  outside 
the  record  and  discuss  extraneous  mat- 
ters in  his  argument  to  the  jury  to  extort 
a  verdict.**  This  misconduct  has  been 
characterized  as  "prejudicial  to  the  in- 
terests of  that  justice  which  it  should  be 
the  delight  of  courts  to  uphold;"**  as 
a  "palpable  abuse  of  the  privileges  of 
argument;"*®  as  highly  improper.**  It 
has  been  spoken  of  as  grossly  improper 
and  unjust,  having  a  natural  tendency 
greatly  to  prejudice  the  jury,**  and  cal- 
culated to  inflame  it  bevond  control ;  ** 
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as  so  gross  and  prejudicial  that  stopping 
the  trial  affords  the  only  effectual  reme- 
dy for  the  injury.** 


The  judicial  censure  of  these  offenses 
of  counsel  has  been  equally  emphatic  in 
both  civil *^  and  criminal*^  cases. 
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grew (1897)  10  S.  D.  228,  72  N.  W.  574: 
Egan  v.  Dot  son  (1915)  36  S.  D.  459,  155 
N.  W.  783,  Ann.  Cas.  1917 A,  296. 

Tex.— Willis  V.  McNeill  (1882)  57  Tex. 
465;  Texas  &  St.  L.  R.  Co.  v.  Jarrell  (1883) 
60  Tex.  267;  McLanc  v.  Pasdial  (1889) 
74  Tex.  20,  11  S.  W.  837;  Chicago,  R.  L  & 
T.  R.  Co.  V.  Langston  (1899)  92  Tex.  709, 
50  S.  W.  574,  51  S.  W.  881;  Houston  & 
T.  C.  R.  Co.  V.  Newman  (1884)  2  Tex.  App. 
Civ.  Cas.  (Willson)  308;  Attaway  v.  Mat- 
tox  (1889)  4  Tex.  App.  av.  Cas.  (Willson) 
39,  14  S.  W.  1017;  Atwood  v.  Brooks 
(1890)  4  Tex.  App.  Civ.  Cas.  (Willson) 
130,    16    S.    W.    636;    Fordvce    v.   Withers 

(1892)  1  Tex.  Civ.  App.  54o'  20  S.  W.  766; 
Ft.    Worth    &    D.    C.    R.    Co.    v.    Johnson 

(1893)  5  Tex.  Civ.  App.  15,  23  S.  W.  826; 
Wichita  Valley  Mill  &  Elev.  Co.  v.  Hobbs 
(1893)  5  Tex.  Civ.  App.  34,  23  S.  W.  923; 
Misswiri,  K.  &  T.  R.  Co.  v.  Woods   (1894) 

—  Tex.  Civ.  App.  — ,  25  S.  W.  741 ;  Prather 
V.  McClelland  (1894)  ~  Tex.  Civ.  App.  — , 
26  S.  W.  667;  Greenville  Oil  &  Cotton  Co. 
V.  Davenport  (1896)  —  Tex.  Civ.  App.  — , 
37  S.  W.  624;  Trinity  &  S.  R.  Co.  v. 
O'Brien  (1898)  18  Tex.  Civ.  App.  690, -46 
S.  W.  389;  Baum  v.  Sanger  (1898)  — 
Tex.  Civ.  App.  — ,  49  S.  W,  650;  Garritty 
V.  Rankin  (1900)  —  Tex.  Civ.  App.  — , 
55  S.  W.  367;  St.  Louis  Southwestern  R. 
Co.  v.  Dickens  (1900)  —  Tex.  Civ.  App.  — , 
66  S.  W.  124;  Rotan  v.  Maedgen  (1900) 
24  Tex.  Civ.  App.  558,  59  S.  W.  685; 
Missouri,  K.  &  T.  R.  Co.  v.  Huggins  (1901) 

—  Tex.  Civ.  App.  — ,  61  8.  W.  976; 
Phoenix   Assur.   Co.   v.   Stenson    (1901)    — 
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Tex.  Civ.  App.  — ,  63  S.  W.  542;  Hunstock  ' 
V.  Roberts  (1901)  —  Tex.  Civ.  App.  — ,  65 
S.  W.  676;  Chicago,  R.  I.  &  T.  R.  Co.  v. 
Musick  (1903)  33  Tex.  Civ.  App.  177,  76 
S.  W.  219;  Chicago,  R.  I.  &  T.  R.  Co.  v. 
Jones  (1904)  —  Tex.  Civ.  App.  — ,  81  S.  W. 
60;  Houston  &  T.  C.  R.  Co.  v.  Rehm  (1904) 
36  Tex.  Civ.  App.  653,  82  S.  W.  526;  St. 
Louis  SouthTirestem  R.  Co.  v.  Boyd  (1905) 
40  Tex.  Civ.  App.  93,  88  S.  W.  509; 
Houston,  E.  &  W.   T.  R.  Co.  v.  McCarty 

(1905)  40  Tex.  Civ.  App.  364,  89  S.  W. 
806;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McQerran 

(1906)  —  Tex.  Civ.  App.  — ,  91  S.  W.  663; 
Missouri,  K.  &  T.  R.  Co.  v.  Wood   (1906) 

—  Tex.  Civ.  App.  — ,  91  S.  W.  803;  St. 
Louis  Southwestern  R.  Co.  v.  Hall   (1906) 

—  Tex.  Civ.  App.  — ,  92  S.  W.  1079;  Beau- 
mont Traction  Co.  v.  Dilworth  (1906)  — 
Tex.  Civ.  App.  — ,  94  S.  W.  352;  Carter 
V.  Walker  (1914)  —  Tex.  Civ  App.  — ,  166 
S.  W.  483;  Hambleton  v.  South  West 
Texas  Baptist  Hospital  (1916)  —  Tex.  Civ. 
App.  — ,  172  S.  W.  674;  Northern  Texas 
Traction  Co.  v.  Nicholson  (1916)  —  Tex. 
Civ.  App.  — ,  188  S.  W.  1028;  Stark  v. 
Brown  (1917)  —  Tex.  Civ.  App.  — ,  193 
S.  W.   716. 

Vt.-— Magoon  v.  Boston  &  M.  R.  Co. 
(1894)  67  Vt.  177,  31  Atl.  156;  Cutler  v. 
Skeels  (1896)  69  Vt.  164,  37  Atl.  228; 
Wood  V.  Agostines  (1899)  72  Vt.  61,  47  Atl. 
108;  BlaisdeU  v.  Davis  (1900)  72  Vt.  295, 
48  Atl.  14;  James  Smith  Woolen  Mach.  Co. 
V.  Holden  (1901)  73  Vt.  396,  51  Atl.  2; 
Herrick  v.  HoUand  (1910)  83  Vt.  602,  77 
Atl.  6;  Fadden  v.  McKinney  (1914)  87 
Vt.  316,  89  Atl.  351;  Ward  v.  Ward  (1917) 

—  Vt.  — ,  99  Atl.  635. 

Wash.— Cohen  v.  Drake  (1895)  13  Wash. 
102,  42  Pac.  529. 

Wis.— Brown  v.  Swineford  (1878)  44 
Wis.  282,  28  Am.  Rep.  682;  Bremmer  v. 
Green  Bay,  S.  P.  &  N.  R.  Co.  (1884)  61 
Wis.  114,  20  N.  W.  687;  Heddles  v.  Chicago 
&  N.  W.  R.  Co.  (1889)  74  Wis.  239,  42 
N.  W.  237;  Shove  v.  Shove  (1891)  79  Wis. 
497,  48  N.  W.  647;  Waterman  v.  Chicago 
&  A.  R.  Co.  (1892)  82  Wis.  613,  62  N.  W. 
247,  1136;  Schillinger  v.  Verona  (1894) 
88  Wis.  317,  60  N.  W.  272;  Andrews  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1897)  96 
Wis.  348,  71  N.  W.  372,  3  Am.  Neg.  Rep. 
626;  Sutton  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  (1898)  98  Wis.  157,  73  N.  W.  993; 
Rudiger  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
(1898)  101  Wis.  292,  77  N.  W.  169; 
Schaidler  v.  (Chicago  &  N.  W.  R.  Co.  (1899) 
102  Wis.  564,  78  N.  W.  732;  Taylor  v. 
Chicago  &  N.  W.  R.  Co.  (1899)  103  Wis.  27, 
79    N.    W.    17;    MacCarthy    v.    Whitcomb 

(1901)  110  Wis.  113,  86  N.  W.  707;  Hocks 
V.  Sprangers  (1902)  113  Wis.  123,  87  N. 
W.  1101,  89  N.  W.  113;  Gutzman  v.  Qancy 

(1902)  114  Wis.  589,  68  L.R.A.  744,  90 
N.  W.  1081;  Baxter  v.  Krainik  (1905)  126 
Wis.  421,  105  N.  W.  803. 

After  concluding  to  reverse  the  judgment 
in  Ward  v.  Reed  (1903)  134  Mich.  392,  96 
N.  W.  438,  for  error  in  the  reception  of 
evidence,    the    court    observed:    Complaint 

L.R.A.1918D. 


is  also  made  of  the  remarks  of  counsel  and^ 
we  think,  justly.  It  is  not  proper  to  in- 
terject irrelevant  remarks  calculated,  if  not 
designed,  to  [Hrejudice  the  jury  upon  the 
merits  of  the  case.  .  .  .  Nearly  every 
term  of  court  some  case  is  presented  where 
this  practice  has  been  indulged  in,  and  we 
are  sometimes  forced  to  think  that  there 
is  method  in  it,  and  that  the  reluctance 
of  the  court  to  reverse  cases  for  reasons 
not  clearly  shown  to  have  done  injury  is 
presumed  upon,  though  in  most  cases  (as 
in  the  present)  we  are  charitable  to  as- 
cribe it  to  overzeal,  heat,  or  provocation 
by  opposing  counsel  The  practice  is  not 
ethical  and  should  be  avoided. 

In  another  case  the  court  took  occasion 
to  say  "that  such  a  proceeding  should  b& 
discouraged  ...  as  highly  wrong  and 
reprehensible;"  and  "we  will  do  all  that 
in  our  power  lies  to  sustain  .  .  .  such 
wholesome  and  proper  interference  and 
restraints  as  may  be  deemed  necessary  to* 
repress  this  practice.''  Bidloch  v.  Smith 
(1854)   16  6a.  396. 

««U.  S.— Hall  V.  United  States  (1893) 
150  U.  S.  76,  37  L.  ed  1003, 14  Sup.  Ct.  Rep. 
22;  Williams  v.  United  States  (1897)  168 
U.  S.  382,  42  L.  ed.  509,  18  Sup.  Ct.  Rep.  92. 

Fed.— Latham  v.  United  States  (1915) 
LJI.A.1916D,  1118,  141  C.  C.  A.  250,  226 
Fed.  420. 

Ala.— McAdory  v-  State  (1878)  62  Ala. 
164;  Sullivan  v.  State  (1880)  66  Ala.  48; 
Cross  V.  State  (1881)  68  Ala.  476;  Lane 
V.  State  (1887)  86  Ala.  11,  4  So.  730;  Cole- 
nuin  V.  State  (1888)  87  Ala.  14,  6  So.  290; 
Pruitt  V.  State  (1890)  92  Ala.  41,  9  So. 
406;  Dollar  v.  State  (1892)  99  Ala.  237, 
13  So.  676;  Anderson  v.  State  (1893)  104 
Ala.  83,  16  So.  108;  Dunmore  v.  State 
(1896)  115  Ala.  69,  22  So.  641;  Jarvia 
V.  State  (1902)  138  Ala.  17,  34  So.  1025; 
Neilson  v.  State  (1906)  146  Ala.  683,  40 
So.  221;  Glass  v.  State  (1906)  147  Ala.  60, 
41  So.  727;  Tannehill  v.  State  (1909)  169 
Ala.  61,  48  So.  662;  Gibson  v.  State 
(1915)  193  Ala.  12,  69  So.  533;  Flowers 
V.  State  (1916)  —  Ala.  App.  — ,  73  So. 
126. 

Ark.— Holder  v.  State  (1894)  58  Ark. 
473,  26  S.  W.  279;  Willyard  v.  State  (1904) 
72  Ark.  138,  78  S.  W.  766;  Burks  v.  State 
(1904)  72  Ark.  461,  82  S.  W.  490;  Fort 
V.  State  (1906)  74  Ark.  210,  86  S.  W,  236; 
Bell  V.  State  (1916)  120  Ark.  630,  180  S. 
W.  186. 

Gal.— People  v.  MitcheU  (1882)  62  Cal. 
411;  People  v.  Valliere  (1899)  127  Cal. 
66,  69  Pac.  296;  People  v.  Cook  (1905) 
148  Cal.  334,  83  Pac.  43. 

Fla.— Jenkins  v.  State  (1895)  35  Fla. 
737,  48  Am.  St.  Rep.  267,  18  So.  182. 

Ga.— Mitchum  v.  State  (1852)  11  Ga. 
616;  Bennett  v.  State  (1890)  86  Ga.  401,. 
12  L.R.A.  449,  22  Am.  St.  Rep.  465,  12  S. 
E.  806;  Washington  v.  State  (1891)  87  Ga. 
12,  13  S.  E.  131;  Bell  v.  State  (1896)  100 
Ga.  78,  27  S.  E.  669;  Ivey  v.  State  (1901) 
113  Ga.  1062,  64  L.R.A.  969,  39  S.  E. 
423,  14  Am.  Crim.  Rep.  22;  Jones  v.  State 
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Jf.  Beversal  the  common  penalty  of  itti- 
proper  argument  to  jury. 

The  misconduct  of  counsel  in  argpunent 
to  the  jury,  if  wilful  and  prejudicial,  in 
stating  facts  not   in   evidence  and  not 


warrantable  deductions  from  the  evi- 
dence, or  in  misstating  the  evidence,  or 
in  making  inflammatory  appeals  to  the 
passions  and  prejudices  of  the  jurors, 
commonly  is  visited  by  the  penalty  of 


(1905)    123  Ga.   129,  61  S.   E.  312;   Floyd 
V.  State   (1915)   143  Ga.  286,  84  S.  E.  971. 

Idaho.--State  v.  Irwin  (1903)  9  Idaho 
35,  60  I/.R.A.  716,  71  Pac.  608,  13  Am. 
Oim.  Rep.  620;  State  v.  Givens  (1916)  28 
Idaho,  253,  152  Pac.  1054. 

HL— Raggio  V.  People  (1891)  135  111.  633, 
26  N.  E.  377;  People  v.  McCombie  (1916) 
274  m.  600,  113  N.  E.  929;  People  v. 
Kingcannon  (1916)  276  111.  251,  114  N.  £. 
5(^. 

Ind.— Brow  v.  State  (1885)  103  Ind.  133, 
2  N.  E.  296. 

Ind.  Terr. — Bradbum  v.  United  States 
(1901)  3  Ind.  Terr.  604,  64  S.  W.  650. 

Iowa-— State  v.  Busse  (1904)  127  Iowa, 
318,  100  N.  W.  586;  State  v.  Peirce  (1916) 
—  Iowa,  — ,  159  N.  W.  1060. 

Kan. — State  v.  Comstock  (1878)  20  Kan. 
650. 

Ky. — Cook  V.  Com.  (1888)  86  Ky.  663, 
7  S.  W.  155;  Parrott  v.  Com.  (1898)  20 
Ky.  L.  Rep.  761,  47  S.  W.  452;  Gilbert  v. 
Com.  (1899)  106  Ky.  919,  51  S.  W.  804. 

La.---State  v.  Jones  (1899)  51  La.  Ann. 
103,  24  So.  594;  State  v.  Thompson  (1901) 
106  La.  362,  30  So.  895,  14  Am.  Grim.  Rep. 
31;  State  v.  Coleman  (1916)  140  La.  417, 
73  So.  252. 

MidL— People  r.  Bane  (1886)  59  Mich. 
550,  26  N.  W.  781;  People  v.  Aikin  (1887) 
66  Mich.  460,  11  Am.  St.  Rep.  512,  33  N. 
W.  821,  7  Am.  Crim.  Rep.  345;  People  r. 
Montague  (1888)  71  Mich.  447,  39  N.  W. 
585;  People  v.  Hutchings  (1904)  137  Mich. 
527.  100  N.  W.  753. 

lEis8.~Martin  v.  State  (1886)  63  Miss. 
505.  56  Am.  Rep.  812;  Allen  ▼.  State 
(1889)  66  Miss.  385,  6  Sa  242;  Middleton 
T.  State  (1902)  80  Miss.  393,  31  So.  809, 
14  Am.  Crim.  Rep.  1;  Long  r.  State  (1902) 
81  Miss.  448,  33  So.  224;  Kelly  v.  State 
(1917)  113  Miss.  850,  74  So.  679. 

Mo.-5tate  V.  Lee  (1877)  66  Mo.  165; 
SUte  V.  Barham  (1884)  82  Mo.  67;  State 
V.  Woolard  (1892)  111  Mo.  248,  20  S,  W. 
27;  State  v.  Furgerson  (1899)  152  Mo.  92, 
53  S.  W,  427;  State  v.  King  (1903)  174 
Mo.  647,  74  S.  W.  627,  15  Am.  Oim.  Rep. 
616;  SUte  v.  Lockhart  (1905)  188  Mo.  427, 
87  S.  W.  457;  State  v.  Wigger  (1906)  196 
Mo.  90,  93  S.  W.  390;  State  v.  Wellman 
(1913)  253  Mo.  302,  161  S.  W.  795;  State 
V.  McBrien  (1915)  265  Mo.  594,  178  S.  W. 
489;  State  v.  Isaacs  (1916)  -—  Mo.  —,  187 
S.  W.  21;  State  v.  Reilly  (1877)  4  Mo. 
App.    392. 

K.  Y.— People  v.  Fielding  (1899)  158  N. 
Y.  642,  46  L.R.A.  641,  70  Am.  St.  Rep.  496, 
53  N.  E.  497,  11  Am.  Crim.  Rep.  88;  People 
v.  Smith  (1900)  162  N.  Y.  520,  56  N.  E. 
1001;  People  V.  Mull  (1901)  167  N.  Y.  247, 
60  N.  E.  629;  People  v.  Montgomery  (1903) 
176  N.  Y.  219,  68  N.  E.  258. 

ir.  C.— State  V.  Tuten   (1902)   131  N.  C. 
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701,  42  S.  E.  443,  14  Am.  Crim.  Rep.  28; 
State  V.  Goode  (1903)  132  N.  C.  982,  43 
S.  E.   502. 

Ohio.— Searles  v.  State  (1892)  6  Ohio 
C.  C.  331,  3  Ohio  C.  D.  478. 

Or.— State  v.  Hatcher  (1896)  29  Or.  309, 
44  Pac.  584;  State  v.  Harper  (1899)  33 
Or.  524,  55  Pac.  1075. 

Tenn.— Tm-ner  v.  State  (1879)  4  Lea,, 
206;  Northington  v.  State  (1884)  14  Lea, 
424;  McCormick  y.  State  (1916)  135  Tenn. 
218,  LJI.A.1916F,  382,  186  S.  W.  95.      • 

Tex.— Groese  v.  State  (1882)  11  Tex,  App. 
364;  Bryson  v.  State  (1886)  20  Tex. 
App.  666;  Hardy  v.  State  (1890)  —  Tex. 
App.  — ,  13  S.  W.  1008;  Young  v.  State 
(1900)  41  Tex.  Crim.  Rep.  442,  56  S.  W. 
331;  Miles  v.  State  (1901)  —  Tex.  Crim, 
Rep.  — ,  65  S.  W.  912;  Howe  v.  State 
(1904)  —  Tex.  Crim.  Rep.  — ,  78  S.  W. 
1064;  Johnson  v.  State  (1904)  46  Tex. 
Crim.  Rep.  291,  81  S.  W.  945;  Robbins  v. 
State  (1904)  47  Tex.  Crim.  Rep.  312,  122 
Am.  St.  Rep.  694,  83  S.  W.  690;  Tally  v. 
State  (1906)  48  Tex.  Crim.  Rep.  474,  88 
S.  W.  339;  Coleman  v.  State  (1905)  49 
Tex.  Crim.  Rep.  82,  90  S.  W.  499;  Jenkins 
v.  State  (1906)  49  Tex.  Crim.  Rep.  457, 
122  Am.  St.  Rep.  812,  93  S.  W.  726;  KeUey 
V.  State  (1916)  —  Tex.  Crim.  Rep.  — , 
186  S.  W.  570;  Scarii  v.  State  (1916)  — 
Tex.  Crim.  Rep.  — ,  189  S.  W.  149;  Lynch 
v.  State  (1917)  —  Tex.  Crim.  Rep.  — , 
193  S.  W.  667. 

Wash.— State  v.  Ackerman  (1916)  90 
Wash.  198,  156  Pac.  743. 

W.  Va,— State  v.  JarreU  (1916)  76  W. 
Va.  263,  85  S.  E.  625. 

Wis.— Sasse  v.  State  (1887)  68  Wis.  530, 
32  N.  W.  849. 

A  public  prosecutor,  it  has  been  said, 
should  never  make  statements  to  a  jury 
in  a  criminal  trial  of  facts,  true  or  untrue, 
which  have  not  been  proved;  his  desire 
for  a  conviction  ahould  never  move  him  to 
try  for  a  verdict  by  argument  based  on 
anything  except  the  evidence  in  the  case 
and  the  conclusions  legitimately  deducible 
from  the  law  that  applies  to  it.  State 
V.  Givens  (1915)  28  Idaho,  263,  162  Pac. 
1054. 

Again  it  has  been  said:  The  courts  do 
not  look  with  favor  upon  the  action  of 
prosecutors  in  going  beyond  any  possible 
state  of  facts  which  can  be  material  as  to 
the  guilt  or  innocence  of  the  defendant  in  a 
particular  case  for  which  he  is  on  trial. 
Prosecutors  too  often  forget  that  they 
are  a  part  of  the  machinery  of  the  comrt, 
and  that  they  occupy  an  official  position 
which  necessarily  leads  jurors  to  give  more 
credence  to  their  statements,  action,  and 
conduct  in  the  course  of  the  trial  and 
presence  of  the  jury  than  they  will  give 
to  counsel  for  the  accused.    It  seems  that 
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overturning  the  verdict  and  reversing  the 
judgment.  This  has  been  the  action  of 
the  courts  in  a  very  great  number,  it 


may  be  safely  affirmed,  in  a  large  major- 
ity, of  the  cases,  civil  ^  and  criminal  ** 
alike. 


they  frequently  exert  their  skill  and  in- 
genuity to  see  how  far  they  can  trespass 
"upon  the  verge  of  error,  and  generally  in 
doing  so  they  trespass  on  the  rights  of  the 
accused.  State  v.  Irwin  (1903)  9  Idaho, 
35,  60  L.R.A.  716,  71  Pac.  608,  13  Am.  Grim. 
Rep.  620. 

«7U.  S.— Waldron  v.  Waldron  (1894)  156 
U.  S.  361,  39  L.  ed.  453,  15  Sup.  Ct.  Rep.  383. 

Fed. — Alabama  G.  S.  R.  Co.  v.  Carroll 
(1898)  28  C.  C.  A.  207.  52  U.  S.  App. 
442,  84  Fed.  772;  Union  P.  R.  Co.  v.  Field 
(1905)  69  C.  C.  A.  536,  137  Fed.  14. 

Ala.— WolflFe  v.  Minnie  (1883)  74  Ala. 
386;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Bayliss  (1883)  75  Ala.  466;  Commercial 
F.  Ins.  Co.  v.  Allen  (1886)  80  Ala.  571,  1 
So.  202;  Young  v.  Pollak  (1888)  85  Ala. 
439,  5  So.  279;  Jackson  v.  Robinson  (1890) 
^3  Ala.  167,  9  So.  391;  Moody  v.  Alabama 
O.  S.  R.  Co.  (1892)  99  Ala.  553,  18  So.  233; 
Florence  Cotton  &  Iron  Co.  v.  Field  (1894) 
104  Ala.  471,  16  So.  538;  Morris  Hotel  Co. 
V.  Henley  (1906)  145  Ala.  678,  40  So.  52; 
Birmingham  R.  Light  &  P.  Co.  v.  Drennen 
(1911)  175  Ala.  338,  57  So.  876,  Ann.  Cas. 
1914C,  1037;  Shelby  Iron  Co.  v.  Greenlea 
(1913)  184  Ala.  496,  63  So.  470. 

Ark.— Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Sokal  (1895)  61  Ark.  130,  32  S.  W.  497; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hairston 
(1916)  125  Ark.  314,  188  S.  W.  838. 

Conn. — Hoxie  v.  Home  Ins.  Co.  (1866) 
33  Conn.  471. 

Ga.— Forsyth  v.  Cothran  (1878)  61  Ga. 
278;  Johnson  v.  Slappey  (1889)  85  Ga. 
576,  11  S.  E.  862:  Augusta  &  S.  R-  Co.  v. 
Randall  (1890)  85  Ga.  297,  11  S.  E.  706, 
2  Am.  Neg.  Cas.  435;  Metropolitan  Street 
R.  Co.  V.  Powell  (1892)  89  Ga.  601,  16  S.  E. 
118;  Georgia  &  A.  R.  Co.  v.  Pound  (1900) 
111  Ga.  6,  30  S.  E.  312. 

111.— Lake  Street  Elev.  R.  Co.  v.  Shaw 
(1903)  203  111.  39.  67  N.  E.  374;  Chicago 
&  A.  R.  Co.  V.  Bragonier  (1883)  13  III. 
App,  467;  Chase  v.  Chicago  (1886)  20 
III.  App.  274;  Herkimer  v.  Shea  (1886)  21 
III.  App.  85;  Porter  v.  Day  (1892)  44  111. 
App.  266;  Taylor  v.  Harris  (1896)  68  III. 
App.  92;  American  Malting  (Jo.  v.  Lelivelt 
(1902)  101  III.  App.  320;  Pioneer  Reserve 
Asso.  v.  Jones  (1903)  111  III.  App.  156; 
Supreme  Lodge,  M.  W.  v.  Jones  (1903)  113 
111.  App.   241. 

Ind.— Rudolph  v.  Landwerlen  (1883)  92 
Ind.  34;  Campbell  v.  Maher  (1885)  105  Ind. 
383,  4  X.  E.  911;  Goodwine  v.  Evans  (1892) 
134  Ind.  262,  33  N.  B.  1031;  Perry,  M.-B. 
Stone  Co.  V.  Wilson  (1902)  160  Ind.  436, 
67  N.  E.  183;  Mainard  v.  Reider  (1891) 
2  Ind.  App.  115,  28  K  E.  196;  Indianapolis 
Journal  Newspaper  Co.  v.  Pugh  (1892)  6 
Ind.  App.  610,  33  N.  E.  991;  Chicago,  L  & 
L.  R.  Co.  V.  Martin  (1902)  28  Ind.  App. 
468,  63  X.  E.  247. 

Iowa.— Martin  v.  Orndorff  (1867)  22 
Iowa,  504;   Hall  v.  Wolff  (1883)   61  Iowa, 
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559,  16  N.  W.  710;  Henry  v.  Sioux  City  & 
P.  R.  Co.  (1886)  70  Iowa,  233,  30  N.  W. 
630;  Shiplev  v.  Edwards  (1898)  87  Iowa, 
310,  54  N.  W.  161;  Wheeler  &  W.  Mfg.  Co. 
v.  Sterrett  (1895)  94  Iowa,  158,  62  N.  W. 
676;  Sheldon  Fixture  Co.  v.  Atlas  Oil  Co. 
(1916)  —  Iowa,  — ,  159  N.  W.  983. 

Ky.— Davis  v.  Brown  (1896)  98  Ky.  476, 
32  S.  W.  614,  36  S.  W.  634;  McHenry 
Coal  Co.  V.  Sneddon  (1896)  98  Ky.  684, 
34  S.  W.  228;  Louisville  &  N.  R.  Co.  v. 
Hull  (1902)  113  Ky.  561,  67  LJtA.  771; 
Illinois  C.  R.  Co.  v.  Jolly  (1906)  119  Kv. 
462,  84  S.  W.  330;  Louisville  &  N.  R.  Co. 
V.  Smith  (1905)  27  Ky.  L.  Rep.  257,  84 
S.  W.  765;  Illinois  C.  R.  Co.  v.  Proctor 
(1905)  122  Ky.  92,  89  S.  W.  714;  Louis- 
ville &  N.  R.  Co.  v.  Crow  (1908)  32  Ky. 
L.  Rep.  1145,  107  S.  W.  807;  Louisville  & 
X.  R.  Co.  V.  Payne  (1910)  138  Ky.  274, 
127  S.  W.  993,  Ann.  Cas.  1912A,  1291;  Ow- 
ensboro  Shovel  &  Tool  Co.  v.  Moore  (1913) 
154  Ky.  431,  157  S.  W.  1121;  Knights  of 
Maccabees  v.  Shields  (1916)  162  Ky.  392, 
172  S.  W.  696. 

Me.—Rolfe  v.  Rumford  (1877)  66  Me. 
564. 

MaBs.— Demelman  v.  Burton  (1900)  176 
Mass.  363,  57  N.  E.  665. 

Mich.— Scripps  v.  Reilly  (1877)  36  Mich. 
371,  24  Am.  Rep.  575;  Corning  v.  Woodin 
(1881)  46  Mich.  44,  8  X.  W.  572;  Bedford 
V.  Penny  (1886)  58  Mich.  424,  25  N.  W. 
381;  Mayo  v.  Wright  (1886)  63  Mich.  32, 
29  X.  W.  832;  McDuff  v.  Detroit  Evening 
Journal  Co.  (1890)  84  Mich.  1,  22  Am.  St. 
Rep.  673.  47  X.  W.  671;  Geist  v.  Detroit 
City  R.  Co.  (1892)  91  Mich.  446,  51  N.  W. 
1112;  Ross  V.  Detroit  (1893)  96  Mich.  447, 
56  X.  W.  11;  Strudgeon  v.  Sand  Beach 
(1895)  107  Mich.  496,  66  X.  W.  616: 
Britton  v.  Michigan  C.  R.  Co.  (1898)  118 
Mich.  491,  76  X.  W.  1043;  Potter  v.  Detroit 
G.  H.  &  M.  R.  Co.  (1899)  122  Mich.  179, 
81  X.  W.  80,  82  X.  W.  245;  Hillman  v.  De- 
troit United  R.  Co.  (1904)  137  Mich.  184, 
100  X.  W.  399;  Remey  v.  Detroit  United  R. 
Co.  (1906)  141  Mich.  116,  104  X.  W.  420; 
Sweezv   v.    Fisher    (1906)    142    Mich.    258, 

105  >f.  W.  749;  Martin  v.  Fisher  (1906) 
143  Mich.  462,  107  X.  W.  86;  Lansing  v. 
Michigan   C.   R.   Co.    (1906)    143   Mich.   48, 

106  X.  W.  692;  Seaburv  v.  Detroit  United 
R.  Co.   (1916)   —  Mich.*—,  160  X.  W.  570. 

Minn.— Fisher  v.  Weinholzer  (1903)  91 
Minn.  22,  97  X.  W.  426. 

Miss. — ^Louisville,  N.  O.  &  T.  R.  Co.  v. 
Van  Eaton   (1893)  —  Miss.  — ,  14  So.  267. 

Mo.— Ritter  v.  First  Xat.  Bank  (1885) 
87  Mo.  574;  Haynes  v.  Trenton  (1891)  108 
Mo.  123,  18  S.  W.  1003;  Evans  v.  Trenton 
(1892)  112  Mo.  390,  20  S.  W.  614;  Wendler 
V.  People's  House  Furnishing  Co.  (1901) 
165  Mo,  527,  65  S.  W.  737:  Crahan  v. 
Balmer  (1879)  7  Mo.  App.  585;  Marble 
V.  Walters  (1885)  19  Mo.  App.  134;  Koch  v. 
Hebel    (1888)    32   Mo.   App.    103;    Wilbum 
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T.  St.  Louis,  L  M.  &  S.  R.  Co.  (1891)  48 
Mo.  App.  224,  4  Am.  Neg.  Cas.  406;  Smith 
V.  Western  U.  Teleg.  Co.  (1893)  65  Mo. 
App.  626;  Enaor  v.  Smith  (1804)  57  Mo. 
App.  584;  Killoren  v.  Meehan  (1896)  68 
Mo.  App.  212;  Mahner  v.  Linck  (1897)  70 
Mo.  App.  380;  Massengale  v.  Rice  (1902) 
94  Mo.  App.  430,  68  S.  W.  233. 

Neb. — Cleveland  Paper  Co.  v.  Banks 
a883)  15  Neb,  20,  48  Am.  Rep.  334,  16  N. 
W.  833;  Stratton  v.  Nye  (1895)  45  Neb. 
619,  63  N.  W.  928. 

K.  H.— Tucker  v.  Henniker  (1860)  41  N. 
H.  317;  Hilliard  t.  Beattie  (1879)  69  N.  H. 
462;  Bullard  v.  Bbston  &  M.  R.  Co.  (1886) 
64  N.  H.  27,  10  Am.  St.  Rep.  367,  5  Atl. 
^^38.  5  Am.  Neg.  Cas.  51;  Jordan  v.  Wallace 
11892)  67  N.  H.  175,  32  Atl.  174;  Noble  v. 
Portsmouth  (1892)  67  N.  H.  183,  30  Atl. 
419:  Robertson  v.  Madison  (1892)  67  N. 
H.  205,  29  Atl.  777;  Heald  v.  Concord  & 
M.  R.  Co.  (1894)  68  N.  H.  49,  44  Atl.  77; 
Moran  v.  Baldi  (1902)  71  N.  H.  490,  53 
Atl.  307;  Carney  v.  Concord  Street  R,  Co. 
ri903)  72  N.  H.  364,  57  Atl.  218;  Olney  v. 
Boston  &  M.  R.  Co.  (1904)  73  N.  H.  85,  50 
Atl.  387;  Palmer  r.  Dimick  (1915)  77  N. 
H.  565.  94  Atl.  268. 

N.  Y. — Koelges  v.  Guardian  L.  Ins.  Co. 
«1874)  57  N.  Y.  638;  Williams  v.  Brooklyn 
Eler.  R.  Co.  (1891)  126  N.  Y.  96,  26  N.  "E. 
1048;  Halpem  v.  Nassau  Electric  R.  Co. 
ri897)  16  App.  Div.  90,  45  N.  Y.  Supp.  134, 
3  Am.  Neg.  Rep.  63;  Bagully  v.  ^lorning 
Journal  Asso.  (1899)  38  App.  Div.  522,  56 
N.  Y.  Supp.  606;  Stewart  v.  Metropolitan 
Street  R.  Co.  (1902)  72  App.  Div.  459,  76 
N.  Y.  Supp.  540;  Fishblatt  v.  New  York 
City  R.  Co.  (1906)  51  Misc.  648,  99  N.  Y. 
Supp.  836. 

N.  C— Smith  V.  Smith  (1890)  106  N.  C. 
498.  11  S.  E.  188;  Perry  v.  Western  North 
Carolina  R,  Co.  (1901)  128  N.  C.  471,  39 
S.  £.  27;  Hopkina  ▼.  Hopkins  (1903)  132 
X.  C.  25,  43  S.  E.  606. 

Ohio. — ^Union  Cent.  L.  Ins.  Co.  v.  Cheever 
(1880)  36  Ohio  St.  201,  38  Am.  Rep.  573; 
Dew  V.  Reid  (1895)  52  Ohio  St.  519,  40  N. 
E.  718:  Haves  v.  Smith  (1900)  62  Ohio  St. 
161,  56  N.  k  879,  7  Am.  Neg.  Rep.  493. 

Pa.— Butler  ▼.  Slam  (1865)  50  Pa.  456; 
Holden  v.  Pennsylvania  R.  Co.  (1895)  169 
Pa.  1,  32  Atl.  103;  Mullen  v.  Union  Cent. 
L  Ins.  Co.  (1897)  182  Pa.  150,  37  Atl.  988; 
Wagner  v.  Hazle  Twp.  (1906)  215  Pn.  219, 
64  At!.  405;  Walsh  v.  Wilkes-Barre  (1906) 
216  Pa.  226,  64  Atl.  407;  Kmery  v.  Christ- 
man  (1860)  4  Phila.  118;  Stern  v.  German- 
town  Pass.  R.  Go.  (1871)  28  Phila.  Leg.  Int. 
30. 

IL  I.— Salter  v.  Rhode  Island  Co.  (1905) 
27  R.  T.  27,  60  Atl.  688. 

S.  D.— Lindsay  v.  Pettigrew  (1892)  3  S. 
D.  199,  62  N.  W.  873,  on  second  appeal 
(1897)  10  8.  D.  228,  72  N.  W.  674;  Egan 
V.  Dotson  (1916)  36  S.  D.  459,  156  N.  W. 
783,  Ann.  Cas.  1917A,  296. 

Tez.— Willis  v.  McNeill  (1882)  57  Tex. 
466;  Belo  ▼.  Fuller  (1894)  84  Tex.  460,  31 
Am.  St.  Rep.  76,  19  S.  W.  616;  Chicago,  R. 
L  &  T.  R.  Co.  V.  Langs  ton  (1899)  92  Tex. 
709,  50  S.  W.  574,  51  S.  W.  331;  Attaway 


V.  Mattax  (1889)  4  Tex.  App.  Civ.  Cas, 
(Willson)  39,  14  S.  W.  1017;  Atwood  v. 
Brooks  (1890)  4  Tex.  App.  Civ.  Cas.  (Will- 
son)  130,  16  S.  W.  535;  Fordyce  v.  Withers 
(1892)  1  Tex.  Civ.  App.  540.  20  S.  W.  766; 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Johnson  (1893) 
6  Tex.  Civ.  App.  15,  23  S.  W.  826;  Wichita 
Valley  Mill  &  Elev.  Co.  v.  Hobbs  (1893)  5 
Tex.  Civ.  App.  34,  23  S.  W.  923;  Prather 
V.  McQelland  (1894)  —  Tex.  Civ.  App.  — , 
26  S.  W.  657;  Greenville  Oil  &  Cotton  Co. 
V.  Davenport  (1896)  —  Tex.  Civ.  App- 
—,  37  S.  W.  624;  Bamn  v.  Sanger   (1898) 

—  Tex.  Civ.  App.  — ,  49  S.  W.  650 ;  Trinity 
&  S.  R.  Co.  V.  O'Brien  (1898)  18  Tex.  Civ. 
App.  690,  46  S.  W.  389;  St.  Louis'  South- 
western R.  Co.  v.  Dickens  (1900)  —  Tex. 
Civ.  App.  — ,  56  R.  W.  124;  Rotan  v.  :Maed- 
gen  (1900)  24  Tex.  Civ.  App.  568,  59  S.  W. 
.'585;  Missouri,  K.  &  T.  R.  Co.  v.  Iluggins 
(1901)  —  Te.v.  Civ.  App.  — ,  61  S.  W.  976; 
Phoenix  A«8ur.  Co.  v.  Stenson  (1901)  — 
Tex.  av.  App.  — ,  63  S.  W.  542;  Hunstock 
V.  Roberts  (1901)  —  Tex.  Civ.  App.  — ,  65 
S.  W.  675;  Johnston  v.  Johnston  (1902)  — 
Tex.  Civ.  App.  — ,  67  S.  W.  123;  Chicago, 
R.  L  &  T.  R.  Co.  V.  Musick  (1903)  33 
Tex.  Civ.  App.  177;  Chicago,  R.  I.  &  T. 
R.  Co.  V.  .Tones  (1904)  —  Tex.  Civ.  App. 
— ,  81  S.  W.  60;  Houston  &  T.  C.  R.  Co. 
V.  Rehm  (1904)  36  Tex.  Civ.  App.  553. 
82  S.  W.  526;  St.  Louis  Southwestern- 
R.  Co.  V.  Bovd  (1905)  40  Tex.  Civ.  App. 
93,  88  S.  W.  509;  Houston,  E.  &  W.  T.  R. 
Co.  V.  McCarty  (1905)  40  Tex.  Civ.  App.- 
364,  89  S.  W.  805;  Missouri,  K.  &  T. 
R.  Co.  V.  Wood  (1906)  —  Tex.  Civ.  App. 
— ,  91  S.  W.  803;  St.  Tx)uis  Southwestern 
R.  Co.  V.  Hall  (1006)  —  Tex.  Civ.  App.  — ,. 
92  S.  W.  1079;  Beaumont  Traction  Co,  v. 
Dilworth  (1906)  —  Tex.  Gv.  App.  — ,  94  S. 
W.  352;  Carter  v.  Walker  (1914)  —  Tex. 
Civ.  App.  — ,  165  S.  W.  483:  Hambleton 
V.    South    West    Texas    Baptist    Hospital 

(1915)  —  Tex.  Civ.  App.  — ,  172  S.  W.  574; 
Northern  Texas  Traction  Co.  v.  Nicholson 

(1916)  —  Tex.  Civ.  App.  — ,  188  S.  W.  1028; 
Kirby   Lumber   Co.    v.    Youngblood    (1917  > 

—  Tex.  Civ.  App.  — ,  192  S.  \V.  1106. 
Vt— Rudd  v.  Rounds  (1892)   64  Vt.  432, 

25  Atl.  438;  Magoon  v.  Boston  &  M.  R.  Co. 
(1894)  67  Vt.  177,  31  Atl.  156;  Cutler  v. 
Skeels  (1896)  69  Vt.  154,  37  Atl.  228: 
Blaisdell  v.  Davis  (1898)  72  Vt.  295,  48 
Atl.  14;  James  Smith  Woolen  Mach.  Co. 
V.  Holden  (1901)  73  Vt.  396,  51  Atl.  2; 
Herrick  v.  Holland  (1910)  83  Vt.  502,  77 
Atl.  6;  Fadden  v.  McKinney  (1914)  87  Vt. 
316,  89  Atl.  351;  Ward  v.  Ward  (1917)  — 
Vt.  — ,  99  Atl.  635. 

Wash.— Cohen  v.  Drake  (1895)  13  Wash. 
102  42  Pac.  529. 

Wis.— Brown  v.  Swineford  (1878)  44  Wis. 
282,  28  Am.  Rep.  582;  Heddles  v.  Chicago 
&  N.  W.  R.  Co.  (1889)  74  Wis.  239,  42  N. 
W.  237;  Schillinger  v.  Verona  (1894)  88 
Wis.  317,  60  N.  W.  272;  Sutton  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  (1898)  98  Wis.  157,. 
73  N.  W.  993;  Rudiger  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  (1898)  101  Wis.  292,  77  N. 
W.  169;  Schaidler  v.  Chicago  &  N.  W.  R. 
Co.    (1899)    102   Wis.   564,  78   N.  W.   732; 
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Hocks  V.  Sprangers  (1902)  113  Wis.  123, 
87  N.  W.  1101,  89  N.  W.  113;  Gutzman  v. 
Clancy  (1902)  114  Wis.  589,  58  L.R.A.  744, 
90  N.  W.  1081;  Baxter  v.  Krainik  (1906) 
126  Wis.  421,  106  N.  W.  803. 

Counsel  who  state  and  comment  upon 
facts  not  in  evidence  in  argument  to  the 
jury  take  the  risk  of  reversal.  Tucker  v. 
Henniker  (1860)  41  N.  H.  317. 

A  material  statement  by  counsel  in  ad- 
dressing a  jury,  which  he  had  no  right  to 
inake,  must  be  deemed  prejudicial  and  in- 
jurious to  his  defeated  opponent,  where  the 
evidence  on  the  trial  had  been  conflicting. 
Indianapolis  Journal  Newspaper  Co.  v.  Pugh 
{1892}  6  Ind.  App.  510,  33  N.  E.  991. 

All  material  statements  made  by  counsel 
in  addressing  the  jury  outside  the  evidence 
adduced  on  the  trial,  likely  to  injure  the 
opposing  litigant,  excepted  to  when  made, 
and  not  corrected  and  nullified  by  the  court, 
are  {rrounds  tor  reversal.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  v.  Sokal  (1896)  61  Ark.  130, 
32  S.  W.  497. 

It  is  well  established,  according  to  the 
United  States  Supreme  Court,  that  the  as- 
sertion by  counsel  in  argument  to  the  jury 
of  facts  of  which  no  evidence  is  properly 
before  it,  in  such  a  way  as  seriously  to 
prejudice  the  adverse  litigant,  is,  when  duly 
excepted  to,  ground  to  reverse.  Waldron 
V.  Waldron  (1894)  156  U.  S.  361,  39  L.  ed. 
463,  15  Sup.  Ct.  Rep.  383. 

A  defeated  litigant  who  has  duly  objected 
to  the  bringing  before  the  jury  of  matters 
of  which  there  was  and  could  have  been  no 
legal  proof  as  factors  in  the  deliberations 
or  verdict  of  the  jury,  and  who  has  excepted 
to  the  refusal  of  the  court  to  correct  the 
evil  done,  is  entitled  to  a  reversal  of  the 
judgment  against  him.  Jackson  v.  Robin- 
son (1890)  93  Ala.  157,  9  So.  391. 

If  counsel,  in  argument  to  the  jury,  states 
a  fact  pertinent  to  the  issue,  which  is  un- 
supported by  the  evidence  and  naturally 
tends  to  influence  the  verdict,  a  failure  of 
the  court  to  restrain  the  speaker  within  the 
limits  of  legitimate  argument,  when  re- 
quested, requires  a  reversal  of  the  judg- 
ment. Johnston  Bros.  Co.  v.  Brentley 
<1911)  2  Ala.  App.  281,  56  So.  742. 

We  have  held,  said  the  Kentucky  court 
of  appeals  in  a  recent  decision,  that,  where 
counsel  persists  in  violating  the  rule  for- 
bidding attorneys  to  make  statements  not 
supported  by  the  record  in  presenting  their 
clients'  cases,  and  recovers  a  verdict,  he 
should  be  deprived  of  the  fruits  of  a  victory 
thus  won  by  having  the  verdict  set  aside 
and  a  new  trial  awarded.  Owensboro 
Shovel  &  Tool  Co.  v.  Moore  (1913)  164  Ky. 
431.  157  S.  W.  1121. 

An  exception  to  a  verdict  for  the  plain- 
tiff must  be  sustained  when  his  counsel,  in 
addressing  the  jury,  was  guilty  of  miscon- 
duct in  commenting  on  the  amended  answer 
in  the  case  and  upon  the  fact  that  it  was 
not  filed  until  after  the  trial  started.  Dem- 
elman  v.  Burton  (1900)  178  Mass.  363,  57 
N.  E.  665. 

Traveling  out  of  the  record  by  counsel 
addressing  a  jury  and  stating  facts  of  which 
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there  was  no  evidence  is  misconduct  so  gross 
as  to  require  the  reversal  of  a  judgment. 
Brown  v.  Hannibal  &  St.  J.  R.  Co.  (1877) 
66  Mo.  588. 

If  counsel  addressing  a  jury  assumes  as 
proved,  or  states  as  existing,  facts  not  in 
evidence,  ia  the"  face  of  his  opponent's  ob- 
jections and  exceptions  and  of  admonitions 
from  the  court  to  keep  within  the  record, 
a  judgment  for  his  client  must  be  reversed. 
Brown  v.  Swineford  (1878)  44  Wis.  282,  28 
Am.  Rep.  582. 

We  do  not  hesitate  to  say,  said  the  court 
m  Smith  v.  Jennings  (1899)  121  Mich.  393, 
80  N.  W.  236,  that  this  case  should  be  re- 
versed because  of  the  language  of  the  coun- 
sel for  the  plaintiff  in  his  address  to  the 
jury,  independent  of  the  question  whether 
testimony  objected  to  was  properly  ad- 
mitted. We  have  frequently  attempted  to 
point  out  to  counsel  the  impropriety  of  ap- 
peals to  the  prejudice  of  juries,  .  .  .  and 
whenever  it  is  reasonably  apparent  that  the 
result  was  probably  affected  by  an  appeal 
to  prejudices  against  race  or  nationality, 
...  or  by  studied  and  persistent  effort  to 
induce  the  jury  to  favor  a  resident  against 
a  nonresident,  we  cannot  permit  a  verdict 
won  by  such  tactics  to  stand.  We  have 
repeatedly  said  that  it  is  not  the  province 
of  this  court  to  interfere  with  legitimate 
arguments  of  counsel,  and  that  in  any  case 
we  may  allow  something  for  zeal.  .  .  . 
But  no  lawyer  understands  that  poverty  in 
the  plaintiff's  home  (of  which  there  is  no 
proof)  has  any  bearing  on  the  question  of 
which  one  of  two  contractors  agreed  to  pav 
him  for  services  performed,  or  that  it  is  the 
especial  duty  of  the  jurors  to  stand  by  their 
neighbors  in  a  suit  against  nonresidents. 

MU.  S.--Hall  v.  United  States  (1893) 
160  U.  S.  76,  37  L.  ed.  1003,  14  Sup.  (}t.  Rep. 

Fed.— -Latham  v.  United  States  (1916) 
L.R.A.1916D,  1118,  141  C.  C.  A.  250,  226 
Fed.  420. 

Ala.— Sullivan  v.  State  (1880)  68  Ala. 
625;  Cross  v.  State  (1881)  68  Ala.  476; 
Anderson  v.  SUte  (1893)  104  Ala.  83,  16 
So.  108;  Scott  V.  State  (1895)  110  Ala.  48, 
20  So.  468;  Dunmore  v.  State  (1896)  115 
Ala.  69,  22  So.  641;  Glass  v.  State  (1906) 
147  Ala.  50,  41  So.  727;  Tannehill  v.  State 
(1909)  159  Ala.  51,  48  So.  662;  Flowers  v. 
State  (1916)  —  Ala.  App.  ~  73  So.  126. 

Ark.— Holder  v.  State  (1894)  68  Ark.  473, 
25  S.  W.  279;  Gossett  v.  State  (1898)  66 
Ark.  389,  46  S.  W.  537;  Willyard  v.  State 
(1904)  72  Ark.  138,  78  S.  W.  765;  Burks 
v.  State  (1904)  72  Ark.  461,  82  S.  W.  490; 
Fort  V.  State  (1905)  74  Ark.  210,  86  S.  W. 
236. 

Gal.— People  v.  Valliere  (1899)  127  CJal. 
65,  69  Pac.  295;  People  v.  Cook  (1906)  148 
Cal.  334,  83  Pac.  43. 

Ga.— Bennett  v.  State  (1890)  86  Ga.  401, 
12  L.R.A.  449,  22  Am.  St.  Rep.  465,  12  S. 
E.  806;  Broznack  v.  State  (1899)  109  Ga. 
614,  36  S.  E.  123,  16  Am.  Crim.  Rep.  238; 
Ivey  V.  State  (1901)  113  Ga.  1062,  54  L.R,A. 
959,  39  S.  E.  423,  14  Am.  Crim.  Rep.  22; 
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«.  Escape,  throtiffh  teohniealUy,  of  fien- 
alty  f€fr  tnisconduct  in  argument  to 
jury. 


The  penalty  of  reversal, 
have  been  justly  incurred  by 
duet  of  eounsel  in  argument 
at  times  has  been  escaped 
offense    was    not    brought 
reviewing    court    in    such 
form  as  would  enable  it  to 
penalty.*^ 


esteemed  to 
the  miscon- 

to  the  jury, 

because  the 
before    the 

a  technical 
inflict  that 


d.  Judicial  reproof,  uHthoiU  pundsh- 
tnent,  of  misconduct  in  argument 
to  jury,  with,  warning  againat  repe- 
tition. 

There  are  cases  in  goodly  number 
wherein  the  misconduct  of  counsel  just 
referred  to,  while  condemned  with  em- 
phasis and  unqualifiedly,  was  yet  not  the 
ground  of  setting  aside  the  verdicts  and 
reversing  the  judgment.  In  one  of  the 
important  groups  of  these  cases,  other 


Jones  V.  State  (1905)  123  Ga.  129,  51  S.  E. 
312. 

Idaho.—State  v.  Givens  (1915)  28  Idaho, 
253,  152  Pac.  1054. 

m.— People  V.  McCombie  (1916)  274  HI 
600,  113  N.  E.  929;  People  v.  Kingcannon 
(1916)  276  ni.  251,  114  N.  E.  508. 

Ind.— Grubb  v.  State  (1899)  117  Ind. 
277,  20  N.  E.  257,  725. 

Ind.  Terr. — ^Bradburn  v.  United  States 
<1901)  3  Ind.  Terr.  604,  64  S.  W.  550. 

Iowa. — State  v.  Pierce  (1916)  —  Iowa, 
— .  157  N.  W.  1050. 

Ky.— Parrott  v.  CJom.  (1898)  20  Ky.  L. 
Rep.  761,  47  S.  W.  452;  Gilbert  v.  Com. 
(1899)  106  Ky.  919,  51  S.  W.  804. 

La.--State  v.  Thompson  (1901)  106  La. 
362,  30  So.  895,  14  Am.  Crim.  Rep.  31; 
Stote  V.  Ck>leman  (1916)  140  La.  417,  73  So. 
252 

Miss.— Martin  v.  State  (1886)  63  Miss. 
505,'  56  Am.  Rep.  812;  Middleton  v.  State 
(1902)  80  Miss.  393,  31.  So.  809,  14  Am. 
Crim.  Rep.  1;  Long  v.  State  (1902)  81  Miss. 
448,  33  So.  224;  Kelly  v.  State  (1917)  113 
Miss.  850,  74  So.  679. 

Mo.-~Statp  V.  Barham  (1884)  82  Mo.  67; 
State  V.  Furgerson  (1889)  152  Mo.  92,  53 
S.  W.  427;  State  v.  King  (1903)  174  Mo. 
647,  74  S.  W.  627,  15  Am.  Crim.  Rep.  616; 
State  v.  Wigger  (1906)  196  Mo.  90,  93  S. 
W.  390;  State  v.  Wellman  (1913)  253  Mo. 
302, 161  S.  W.  795;  State  v.  McBrien  (1915) 
265  Mo.  594,  178  S.  W.  489;  State  v.  Isaacs 
(1916)   —  Mo.  — ,  187  S.  W.  21. 

N.  Y.— People  v.  Kelding  (1899)  168  N. 
Y.  642,  46  L.R.A.  641,  70  Am.  St.  Rep.  495, 
53  N.  E.  497,  11  Am.  Crim.  Rep.  88;  People 
▼.  Smith  (1900)  162  N.  Y.  520,  56  N.  E. 
1001;  People  v.  Mull  (1901)  167  N.  Y.  247, 
60  N.  £.  629;  People  v.  Milks  (1900)  65 
App.  Div.  372,  66  N.  Y.  Supp.  889. 

N.  C— State  v.  Tuten  (1902)  131  N.  C. 
701,  42  S.  E.  443,  14  Am.  Crim.  Rep.  28; 
State  V.  Goode  (1903)  132  N.  C.  982,  43  S. 
E.  602. 

Or.— State  v.  Hatcher  (1896)  29  Or.  309, 
44  Pac.  584;  State  v.  Harper  (1899)  33  Or. 
624,  55  Pac.  1075. 

Tcnn.— Turner  v.  State  (1879)  4  Lea, 
206;  McC^rmick  t.  State  (1916)  —  Tenn. 
— ,  LJRJ^.1916F,  382,  186  S.  W.  95. 

Tex.— Grosse  v.  State  (1882)  11  Tex.  App. 
364;  Pickett  v.  State  (1899)  —  Tex.  Crim. 
Rep.  — ,  51  S.  W.  374,  11  Am.  Crim.  Rep. 
106;  Johnson  v.  State  (1900)  42  Tex.  Crim. 
Rep.  298,  59  S.  W.  898;  Howe  v.  State 
(1904)  —  Tex.  Crim.  Rep.  — ,  78  S.  W.  1064; 
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Robbins  v.  State  (1904)  47  Tex.  Crim.  Rep. 
312,  122  Am.  St.  Rep.  694,  83  S.  W.  690; 
Tally  V.  State  (1905)  48  Tex.  Crim.  Rep. 
474,  88  S.  W.  339;  Jenkins  v.  State  (1906) 
49  Tex.  Crim.  Rep.  457,  122  Am.  St.  Rep. 
812,  93  S.  W.  726;  Kelley  v.  State  (1916) 
—  Tex.  Crim.  Rep.  — ,  185  S.  W.  570;  Sarli 
r.  State  (1916)  —  Tex.  Crim.  Rep.  — ,  189 
S.  W.  149;  Lynch  v.  State  (1917)  —  Tex. 
Crim.  Rep.  — ,  193  S.  W.  667. 

W.  Va.— State  v.  JarreU  (1915)  76  W. 
Va.  263,  85  S.  E.  525. 

Wis.— Sasse  ▼.  State  (1887)  68  Wis.  530, 
32  N.  W.  849. 

A  statement  in  the  closing  address  to  the 
jury  of  counsel  for  the  state,  of  facts  which 
were  not  proved  and  which  would  not  have 
been  legal  evidence  if  offered,  the  natural 
effect  of  which  would  be  to  influence  the 
verdict  in  a  trial  for  crime,  not  prevented 
or  corrected  by  the  court  upon  objection  by 
the  prisoner's  counsel,  constitutes  error  suf- 
ficient to  reverse  a  conviction.  Cross  v. 
State  (1881)  68  Ala.  476. 

In  one  reported  case  convictions  of  two 
defendants  of  grand  larceny  were  reversed, 
as  to  one  of  the  accused  persons  absolutely 
and  as  to  the  other  with  a  remand  for  a 
new  trial  because  the  verdicts  were  held  to 
be  against  the  weight  of  evidence,  and  the 
court  in  its  opinion  criticized  and  con- 
demned the  prosecuting  cotmsel  for  making 
certain  statements  not  warranted  by  the 
evidence  in  his  argument  to  the  jury,  al- 
though it  did  not  expressly  make  his  mis- 
conduct a  ground  for  its  conclusion.  State 
V.  Lockhart  (1905)  188  Mo.  427,  87  S.  W. 
467. 

»Carmichael  v.  State  (1916)  —  Ala.  — , 
72  So.  405;  Wilson  v.  State  (1916)  126  Ark. 
354,  190  S.  W.  441;  Spahn  v.  People*8  R. 
Co.  (1912)  3  Boyce  (Del.)  302,  83  Atl.  27, 
92  Atl.  727;  Ware  v.  Lamar  (1916)  18  Ga. 
App.  673,  90  S.  E.  364;  Kennedy  Bros.  v. 
Sullivan  (1891)  136  IlL  94,  26  N.  E.  382; 
West  Chicago  Street  R.  Co.  v.  Sullivan 
(1897)  165  lU.  302,  46  N.  E.  234,  1  Am. 
Neg.  Rep.  421 ;  North  Chicago  Street  R.  Co. 
V.  Shreve  (1898)  171  111.  438,  49  N.  E.  534; 
Quincy  Gas  &  E.  Co.  v.  Baumann  (1903)  203 
111.  295,  67  N.  E.  807;  Gmbb  v.  State 
(1889)  117  Ind,  277,  20  N.  E.  257,  725; 
White  V.  Gregory  (1890)  126  Ind.  95,  25 
N.  E.  806;  Reed  v.  State  (1896)  147  Ind. 
41,  46  N.  E.  135;  Shipley  v.  Edwards  (1893) 
87  Iowa,  310,  54  N.  W.  151;  Kentucky 
Wagon  Mfg.  Co.  v.  Duganics  (1908)  —  Ky. 
— ,  113  S.  W.  128;  Evans  v.  Trenton  (1892) 


IC 


ANA'O.— MISSTATEMENT  IN  ARGUMENT  TO  JURY— REVERSAL. 


and  weightier  reasons  were  assigned  for 
overturning  the  verdiots  and  granting 
new  trials.  In  such  eases  the  courts  have 
contented  themselves  with  admonishing 


counsel  against  repeating  their  offenses^ 
or  with  expressing  the  hope  and  expec- 
tation that  they  would  not  offend  again 
in  the  same  manner.*** 


112  Mo.  390,  20  S.  W.  614;  Fry  v.  Bennett 
(1863)  28  N.  Y.  324;  People  v.  Brooks 
(1892)  131  N.  Y.  321.  30  N.  E.  189;  State 
V.  Hull  (1893)  18  R.  I.  207,  20  L.R.A.  609, 
26  Atl.  191,  10  Am.  Grim.  Rep.  427;  Wall 
V.  State  (1901)  —  Tex.  Crim.  Rep.  — ,  62 
S.  W.  1062;  Deisher  v.  State  (1917)  —  Tex. 
Crim.  Rep.  — ,  190  S.  W.  729;  Hathaway 
V.  Goslant  (1904)  77  Vt  199,  59  Atl.  836; 
Gutzman  v.  Ciancj  (1902)  114  Ww.  689,  68 
LJR.A.  744,  90  N.  W.  1081. 

Inasmuch  as  only  alleged  errors  in  the 
rulings  of  a  trial  court  are  reviewable  by 
an  appellate  tribunal,  a  litigant  whose  ob- 
jections to  the  misconduct  of  his  adver- 
sary's counsel  in  the  trial  of  the  cause  have 
been  sustained  by  the  presiding  judge,  and 
'  who  did  not  ask  for  the  discharge  of  the 
jury,  is  entitled  to  no  exception  bringing 
the  misconduct  up  for  review.  Fadden  v. 
McKinney   (1914)   87  Vt.  316,  89  Atl.  351. 

80  Little  Rock  R.  &  Electric  Co.  v.  Go«-- 
ner  (1906)  80  Ark.  158,  7  L.R.A,(N.S.)  97, 
95  S.  W.  1007,  10  Ann.  Gas.  273;  Bulloch 
V.  Smith  (1854)  15  Ga.  395;  WilUams  v. 
St.  Louis  &  S.  F.  R.  Co.  (1894)  123  Mo. 
573,  27  S.  W.  387. 

After  reviewing  the  trial  had  in  St.  Louis 
&  S.  F.  R,  Go.  V.  Bennett  (1895)  16  0.  C.  A. 
300,  32  U.  S.  App.  621,  69  Fed,  626,  and 
concluding  to  reverse  the  judgment,  the 
court  referred  to  other  errors  assigned  be- 
side those  that  had  been  dealt  with  as 
needing  no  discussion  at  length,  as  they 
might  not  be  repeated  upon  another  trial, 
and  proceeded  to  offer  a  few  suggestions 
that  mijjht  assist  the  court  and  counsel  on 
the  next  trial,  anent  the  impropriety  of 
allusions  by  counsel  to  matters  not  in  evi- 
dence to  excite  passion  and  prejudice,  of 
statements  of  law  clearly  erroneous  tending 
to  deceive  and  mislead  the  jury,  and  of 
gross   misstatements   of   evidence. 

A  part  of  the  argument  of  plaintiff's 
counsel  to  the  jurv  on  the  trial  of  Louis- 
ville &  N.  R,  O).  v'  Grimes  (1913)  184  Ala. 
413,  63  So.  554,  objected  to  by  defendant, 
was  declared  by  the  court  to  have  been  un- 
warranted by  l^e  evidence  or  legitimate  de- 
ductions therefrom,  and,  it  was  said,  should 
have  been  excluded,  but,  it  was  added, 
whether  or  not  the  state  of  the  record 
showed  such  action  or  failure  to  act  by  the 
trial  court  as  to  constitute  reversible  error 
in  this  respect  need  not  be  decided,  as  the 
cause  was  reversed  for  other  reasons. 

The  Missouri  supreme  court,  when  re- 
versing the  judgment  in  Wells  v.  Wells 
(1898)  144  Mo.  198,  45  S.  W.  1095,  did  not 
pass  upon  a  point  made  against  improper 
remarks  of  counsel  in  argument  to  the  jury, 
because  the  question  might  not  arise  on  the 
new  trial,  but  it  did  issue  a  general  warning 
to  the  bar  "that,  if  counsel  do  not  wish 
to  have  judgments  obtained  for  their  clients 
reversed,  they  must  abstain  from  introduc-> 
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ing  testimony  that  is  admissible  for  but  one 
purpose,  and  after  it  is  before  the  jury 
attempt  by  an  argument  based  upon  such 
fact  to  show  the  existence  of  a  different 
issue.'* 

While  it  appears  from  the  record  in  this 
case,  said  the  court  in  Robertson  v.  Wabash 
R.  Go.  (1899)  152  Mo.  382.  53  S.  W.  1082, 
that  counsel  went  beyond  the  legitimate 
scope  of  all  argmnent  by  stating  and  com- 
menting on  facts  not  in  evidence,  we  arc 
not  inclined  to  reverse  the  judgment  upon 
that  ground,  but  as  the  judgment  will  be 
reversed  upon  other  grounds,  it  is  to  be 
hoped  that  upon  a  retrial  of  the  cause  there 
will  be  no  such  transgressions  of  the  true 
and  correct  rules  which  govern  legitimate 
argument  of  counsel  to  a  jury. 

The  exceptions  of  the  defeated  plaintiff 
in  a  flowage  case,  to  statements  of  the  op- 
posing counsel  in  argument  to  the  jury  of 
matters  not  in  evidence  respecting  certain 
witnesses  and  the  value  of  the  overflowed 
land,  were  held  well  founded  in  ^lorrison 
V.  Noone  (1917)  —  N.  H.  — ,  100  Atl.  45, 
but-  the  court  did  not  further  consider  them 
because  of  reversing  and  ordering  on  other 
grounds  a  new  trial,  at  which  it  was  not 
probable  that  the  objectionable  remarks 
would  be  repeated. 

Divers  errors  of  the  trial  court  led  to  a 
reversal  and  a  remand  for  a  new  trial  in 
Garritty  v.  Rankin  (1900)  --  Tex.  Civ.  App. 
— ,  55  S.  W.  367,  where  the  appellant  also 
complained  that  counsel  for  the  appellees 
made  statements  in  his  argrument  to  the 
jury  not  warranted  by  the  evidence,  and 
improper  remarks  about  some  of  the  op- 
posing litigants  being  Jews,  to  provoke  the 
jurors'  prejudices.  The  court  had  admon- 
ished the  counsel  to  keep  within  the  record 
and  the  jury  to  ignore  his  misconduct,  and 
the  court  of  appeals  characterized  the  ad- 
dress as  very  improper,  but  said  in  that 
association  that  it  would  not  decide  whether 
the  conduct  of  the  court  was  sufficient  to  do 
away  with  its  probable  prejudicial  effect,, 
because,  as  the  case  would  be  reversed  on 
other  grounds,  it  was  not  likely  that  the 
offense  would  be  repeated  on  a  new  trial. 

There  had  been  some  objectionable  re- 
marks made  by  counsel  and  repeated  after 
reprimand  by  the  court  respecting  irrele- 
vant matters  outside  the  record,  calculated 
to  provoke  prejudices  in  the  jury,  in  argu- 
ment on  the  trial  of  Bremmer  v.  Green  Bay, 
S.  P.  &  N.  R.  Go.  (1884)  61  Wi«.  114,  20 
N.  W.  687,  concerning  which  the  supreme 
court,  in  the  course  of  an  opinion  reversing 
the  judgment  for  other  cMTors,  said  it  was 
inclined  to  think  it  should  reverse  the  cause 
because  of  such  remarks  alone,  if  there  had 
not  been  other  errors,  but,  as  it  was,  it 
had  become  unnecessary  so  to  decide,  or  to 
do  more  than  suggest  the  impropriety  of  a 
repetition  of  the  offense. 
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e.  Judicial  cottdemnation  of  improper 
argument  to  jury  esteemed  harm- 
less or  neutralized, 

A  larger  group  of  the  eases  in  which 
siieh  offenses  of  counsel  have  been  repre- 
hended, but  not  penalized  by  reversals, 
is  composed  of  those  wherein  the  miscon- 
duct was  esteemed  to  have  not  injured 


the  defeated  litigant,  because  either  the 
improper  remarks  were  considered  harm- 
less, or  the  prejudice  they  instilled  was 
neutralized  by  the  action  of  the  court  in 
rebuking  the  offender  and  instructing 
the  jury.  Like  the  others,  the  cases  in 
this  group  comprise  both  civil  causes*^ 
and  convictions  of  crime.** 


Anent  a  complaint  by  appellant  in  Schle- 
singer  v.  Rogers  (1898)  8€  IIL  App.  420, 
that  appellee's  counsel  was  improperly  al- 
lowed to  tell  the  jury  what  answers  to 
make  in  his  opinion  to  special  questions  sub- 
mitted, tlie  court  said:  Counsel  have  the 
right  within  reasonable  limits  to  call  the 
jury^s  attention  to  the  evidence  in  the  ar- 
gument which  in  their  judgment  establishes 
the  facts  to  be  found  either  specially  or  by 
general  verdict,  the  argument  to  be  con- 
iined  to  pointing  out  the  evidence ;  but  mere 
statements  of  counsel  and  requests  to  the 
jury  to  give  specific  answers  not  supported 
by  evidence  are,  like  any  attempts  to  mis- 
lead a  jury,  always  improper.  As  the  case 
must  be  sent  back  for  a  new  trial,  we  for- 
bear further  comment. 

The  appellate  court  in  Galveston,  H.  & 
H.  R.  Co.  V.  Hodnett  (1915)  —  Teat.  Civ. 
App.  — ,  182  S.  W.  7,  condemned  as  im- 
proper an  argument  of  counsel  in  a  case 
submitted  to  the  jury  for  special  findings, 
in  which  the  legal  effect  of  answers  to  the 
sereral  questions  was  explained,  but,  inas- 
much as  it  had  decided  to  reverse  and  re- 
mand the  case  upon  another  ground,  and 
the  misconduct  was  not  likely  to  be  repeated 
on  the  new  trial,  it  did  not  deem  it  neces- 
sary to  decide  whether  or  not  the  particu- 
lar impropriety  then  complained  of  required 
a  reverse  L 

In  its  opinion  reversing  a  conviction  for 
using  the  mails  to  defraud,  and  directing 
the  quashing  of  the  indictment  because  a 
stranger  had  been  present  in  the  grand  jury 
room  when  the  bill  was  found,  th(*  oourt  in 
Latham  v.  United  States  (1915)  L.R.A. 
1916D,  1118,  141  C.  a  A.  250,  226  Fed.  420, 
in  which  the  case  for  the  government  on 
the  trial  had  rested  chiefly  upon  the  testi- 
mony of  postofiice  inspectors  who  had  used 
decoy  letters,  admitting  that  it  was  obiter 
to  discuss  and  rule  upon  other  alleged  er- 
rors, nevertheless  thought  it  timely  to  con- 
demn, as  prejudicial  to  the  accused,  a  state- 
ment unsupported  by  the  evidence,  of  the 
district  attorney  in  his  argument  to  the 
jm'y,  that  persons  had  been  defrauded  by 
the  working  of  the  defendant's  scheme,  to 
the  end  that  on  a  new  indictment  and  re- 
trial the  offense  should  not  be  repeated. 

Remarks  made  by  counsel  for  the  state  in 
a  trial  for  murder,  when  addressing  the 
jury,  not  supported  by  the  evidence,  were 
characterized  by  the  court  in  Gibson  v. 
State  (1915)  193  Ala.  12,  69  So.  583,  as 
highly  prejudiciajl  to  the  accused,  and  it 
was  said  that  they  should  have  been  ex- 
cluded, but,  as  the  court  had  concluded  to 
reverse  the  conviction  for  other  reasons,  it 
(iid  not  deem  it  necessary  to  decide  whether 


the  error  was  or  was  not  cured  bv  a  state- 
ment  of  the  court  to  the  jurors  that  they 
were  the  ones  to  try  the  facts,  because  the 
error  need  not,  and. probably  would  not,  be 
repeated  in  another  trial. 

In  reversing  a  conviction  of  rape  for  er- 
ror of  the  trial  judge  in  instructing  the 
jury  that  the  credibility  of  the  prosecutrix,, 
who  had  been  impeached  and  discredited 
by  disproof  of  the  facts  she  bad  testified 
to,  and  proof  of  her  own  contradictory  state- 
ments, might  be  re-established  by  proof  of 
her  general  good  character,  the  court  in  Bell 
v.  State  (1896)  100  Ga.  78,  27  S.  E.  869, 
referred  to  a  statement  of  the  solicitor  gen- 
eral in  his  closing  argument  to  the  jury 
that,  owing  to  the  press  of  public  business,, 
he  had  had  no  time  to  look  up  the  facts,  but 
men  had  come  to  him  and  affirmed  the  cred- 
ibility of  the  prosecutrix  under  oath,  with 
a  statement  that  this  gross  misconduct 
should 'not,  and  probably  would  not,  be  re- 
peated on  the  next  trial. 

The  prosecuting  counsers  remarks  to  the 
jury  in  his  closing  address  in  a  criminal 
trial,  to  the  effect  that  the  prisoner's  coun- 
sel had  made  no  attempt  to  prove  his  good 
character  because  his  character  was  bad, 
were  unreservedly  condemned  by  the  oourt 
in  reversing  a  conviction  in  State  v.  Lee 
(1877)  66  Mo.  165,  as  beyond  the  line  of 
duty,  and  as  being  the  statement  of  a  ma- 
terial fact  outside  the  evidence,  which  the 
trial  court  should  have  rebuked  and  ad- 
monished the  jury  against,  because  the 
character  of  the  accused  had  not  been  put 
in  issue;  but  because  there  had  been  other 
grave  errors  on  the  trial,  the  court  deemed 
it  unnecessary  to  decide  whether  the  coun- 
sel's misconduct  was  of  itself  a  sufificient 
ground  for  reversal,  in  the  trust  that  the 
offense  would  not  be  repeated  on  another 
trial. 

The  court  in  Gipson  v.  State  (1903)  — - 
Tex,  Crim.  Rep.  — -,  77  S.  W.  216,  was  urged, 
on  motion  for  a  rehearing,  to  pass  upon 
improper  language  used  by  the  prosecuting 
attorney  and  assigned  as  error,  but  an- 
swered that  it  did  not  in  the  main  opinion, 
or  at  present,  deem  it  necessary  to  do  so, 
because,  the  conviction  being  reversed,  the 
impropriety  was  unlikely  to  occur  again. 

81  Ala.— Harsh  v.  Heflin  (1884)  76  Ala. 
499;  Birmingham  R.  Light  &  P.  Co.  v.  Gon- 
zalez (1913)  183  Ala.  273,  61  So.  SO,  Ann. 
Gas.  1916A,  543. 

Ark.— St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bo- 
back  (1903)  71  Ark.  427,  75  S.  W.  473: 
Ft.  Smith  Lumber  Co.  v.  Cathey  (1905)  74 
Ark.  604,  88  S.  W.  806;  Ferguson  &  W. 
Land,  Lumber  &  Handle  Co.  v.  Good  (1914) 
112  Ark.   260,  165  S.   W,  628;    Ft.   Smith 
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/.  Judicial  excuse  of  improper,  hut  pro- 
voiced  and  retaliatory,  argument  to 
jury. 

And  th€re  are  other  eases  in  which  re- 
viewing courts  have  recognized  the  ob- 
jectionable  and   injurious   character  of 


language  used  by  counsel  for  successful 
litigants  in  their  addresses  to  juries,  but 
have  refused  to  disturb  the  verdicts  be- 
cause the  improper  remarks  had  been 
provoked  or  invited  by  the  adverse  coun- 
sel, whose  clients  were  held  thereby 
estopped  to  complain  of  the  misconduct.^ 


Lumber  Co.  v.  Shackleford  (1914)  115  Ark. 
272,  171  S.  W.  99;  A.  L.  Clark  Lumber  Co. 
V.  Pickett  (1917)  —  Ark.  — ,  193  S.  W.  793. 

CaL— Hansborough  v.  Mann  (1915)  26 
Gal.  App.  2(>1,  146  Pac.  896. 

Ga. — Metropolitan  Street  R.  Co.  v.  Pow- 
ell    1802)  89  Ga.  601.  16  S.  E.  118. 

ni.— Kennedy  Bros.  v.  Sullivan  (1891) 
130  111.  94,  26  N.  E.  382;  Chicago  Union 
Traction  Co.  v.  Lawrence  (1904)  211  111. 
373,  71  N.  E.  1024. 

Ind.— Farman  v.  Lauman  (1881)  73  Ind. 
668;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Simpson  (1914)  182  Ind.  693,  104  N.  E.  311, 
108  N.  E.  9. 

Iowa. — Lindsay  v.  Des  Moines  (1887)  74 
Iowa,  111,  37  N.  W.  9;  Barr  v.  Clinton 
Bridge  Works  (1917)  —  Iowa,  — ,  161  N. 
W.  695. 

Ean.— Bean  v.  Kinseder  (1914)  92  Kan. 
264.  139  Pac.  1024. 

Ky. — Belle  of  Nelson  Distilling  Co.  v. 
Riggs  (1898)  104  Ky.  1,  45  S.  W.  99;  Cum- 
berland Teleph.  &  Teleg.  Co.  v.  Quigley 
<1908)  129  Ky.  788,  19  L.R.A.(N.S.)  575, 
112  S.  W.  897. 

Mich.— Battishill  v.  Humphreys  (1887) 
64  Mich.  614,  38  N.  W.  581 ;  Finn  v.  Adrian 
(1892)  93  Mich.  604,  63  N.  W.  614;  Savlan 
V.  Ayer  (1902)  129  Mich.  645,  89  N.  W.  359; 
Marx  V.  King  (1913)  177  Mich.  662,  144  N. 
W.  553. 

Minn. — Graves  v.  Bonness  (1906)  97  Minn. 
278,  107  N.  W.  163;  Blakely  v.  J.  Neils 
Lumber  Co.  (1916)  128  Minn.  466.  161  N. 
W.  182. 

Mo.— Obert  v.  Strube  (1892)  51  Mo.  App. 
621;  Bradley  v.  Spickardsville  (1901)  90 
Mo.  App.  416;  McKee  v.  St.  Louis  Transit 
Co.  (1904)  108  Mo.  App.  470,  83  S.  W.  1013. 

Neb. — Missouri  P.  R.  Co.  v.  Metzger 
(1888)  24  Neb.  90,  38  N.  W.  27;  Angle  v. 
Bilby  (1889)  25  Neb.  595,  41  N.  W.  397; 
Atkins  V.  Gladwish  (1889)  27  Neb.  841,  44 
N.  W.  37;  Daly  v.  Melendy  (1891)  32  Neb. 
862,  49  N.  W.  926;  Mehagan  v.  McManus 
(1892)  35  Neb.  633,  63  N.  W.  674. 

Nev.— Leete  v.  Southern  P.  R.  Co.  (1914) 
37  Xev  49,  139  Pac.  29. 

Pa. — ^Dougherty  v.  Pittsburgh  R.  Co. 
(1906)   213  Pa.  346,  62  Atl.  926. 

R.  L— Hayes  v.  Welling  (1916)  38  R.  I. 
663,  96  Atl.  843. 

Tenn.— Oarvin  v.  Luttrell  (1848)  10 
Humph.  16. 

Tex.— Gulf,  C.  &  S.  F.  R.  Co.  v.  Fox 
(1887)  —  Tex.  — ,  6  S.  W.  669,  6  Am.  Neg. 
Cas.  546;  McLane  v.  Paschal  (1889)  74  Tex. 
20.  11  S.  W.  837;  International  &  G,  N.  R. 
Co.  V.  Greenwood  (1893)  2  Tex.  Civ.  App. 
76,  21  S.  W.  669;  Texas  &  P.  R.  Co.  v.  Beck- 
worth  (1896)  —  Tex.  Civ.  App.  — ,  32  S. 
W.  809;  Mullen  v.  Galveston,  H.  &  S.  A.  R. 
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Co.  (1906)  —  Tex.  Civ.  App.  — ,  92  S.  W. 
1000. 

Vt. — Seeley  v.  Central  Vermont  R.  Co. 
(1914)  88  Vt.  178,  92  Atl.  28. 

Wash. — ^Davies  v.  Maryland  Casualty  Co. 

(1916)  89  Wash.  671,  L.R.A.1916D,  396,  154 
Pac.  1116,  166  Pac.  1035;  De  Lor  v.  Sy- 
mons  (1916)  93  Wash.  231,  160  Pac.  424. 

W.  Va. — ^Hodge  v.  Charleston  Interurban 
R.  Co.  (1916)  —  W.  Va.  — ,  90  S.  E.  601. 

SSRose  V.  State  (1916)  122  Ark.  509, 
184  S.  W.  60;  People  v,  Coutcure  (1916) 
171  CaL  43,  161  Pac.  669;  Riggers  v.  State 

(1917)  19  Ga.  App.  604,  91  S.  E.  919;  People 
V.  Osborne  (1917)  278  lU.  104,  115  N.  E. 
890;  Epps  V.  State  (1886)  102  Ind.  639,  1 
N.  E,  491,  5  Am.  Crim.  Rep.  617;  Heyl  v. 
State  (1886)  100  Ind.  589,  10  N.  E.  916; 
State  V.  Busse  (1904)  127  Iowa,  318,  100 
N.  W.  536;  State  v.  Comstock  (1878)  20 
Kan.  650;  People  v.  De  France  (1896)  104 
Mich.  663,  28  L.R.A.  139,  62  N.  W.  709: 
Allen  V.  State  (1889)  66  Miss.  385,  6  So. 
242;  State  v.  Stubblefield  (1900)  167  Mo. 
360;  58  S.  W.  337;  State  v.  Jones  (1916) 
—  Mo.  — ,  177  S.  W.  366;  State  v.  Green- 
leaf  (1902)  71  N.  H.  606,  54  Atl.  38;  People 
V.  Greenwall  (1889)  116  N.  Y.  620,  22  N.  E. 
180;  State  v.  Bryan  (1883)  89  N.  C.  631; 
Navarrette  v.  State  (1877)  —  Tex.  Crim. 
Rep.  — ,  40  S.  W.  791;  Miles  v.  State  (1901) 
— -  Tex.  Crim.  Rep.  — -,  66  S.  W.  912;  Smith 
v.  State  (1905)  49  Tex.  Crim.  Rep.  15,  90 
S.  W.  170;  State  v.  Cluff  (1916)  48  Utah, 
102,  158  Pac.  701;  State  v.  Ackerman 
(1916)  90  Wash.  198,  166  Pac.  743. 

88  Rose  V.  State  (1916)  122  Ark.  509,  184 
S.  W.  60;  Marder  v.  Leary  (1891)  137  lU. 
319,  26  N.  E.  1093;  Galvin  v.  Meridian  Nat. 
Bank  (1891)  129  Ind.  439,  28  N.  E.  847; 
Patton  V.  Lund  (1901)  114  Iowa,  201,  86 
N.  W.  296;  Nicholson  v.  Merritt  (1902)  23 
Ky.  L.  Rep.  2281,  67  S.  W.  5;  Illinois  C.  R. 
Co.  V.  Colly  (1905)  27  Ky.  L.  Rep.  730,  86 
S.  W.  636;  Donovan  v,  Richmond  (1886) 
61  Mich.  467,  28  N.  W.  616;  Miner  v.  Lor- 
man  (1887)  66  Mich.  530,  33  N.  W.  866; 
State  V.  Dunn  (1903)  179  Mo.  95,  77  S.  W. 
848;  Daly  v.  Melendy  (1891)  32  Neb.  852, 
49  N.  W.  926;  Sprinkle  v.  Wellborn  (1905) 
140  N.  C.  163,  3  L.R.A.(N.S.)  174,  111  Am. 
St.  Rep.  827,  52  S.  E.  666;  Texas  &  P.  R. 
Co.  V.  Garcia  (1884)  62  Tex.  285,  6  Am. 
Neg.  Cas.  619;  St.  Louis  Southwestern  R. 
Co.  V.  Dickens  (1900)  —  Tex.  Civ.  App.  -^, 
56  S.  W.  124;  Gipson  v.  State  (1903)  — 
Tex.  Oim.  App.  — ,  77  S.  W.  216;  Interna- 
tional &  G.  N.  R.  Co.  V.  Goswick  (1904)  — 
Tex.  Civ.  App.  — ,  83  S.  W.  423,  affirmed  in 
(1905)  98  Tex.  477,  85  S.  W.  785;  Smith 
V.  State  (1905)  49  Tex.  Crim.  Rep.  16,  90 
S.  W.  170;  San  Antonio,  U.  &  G,  R.  Co.  v. 
Hagen  (1916)  —  Tex.  CSv.  App.  — ,  188  S. 
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g.  Judicial  disregard  of  venial  and 
trivial  misconduct  in  argument  to 
jury. 

In  snndry  eases  defeated  litigants  have 
criticized  and  complained  of,  as  preju- 
dicial, language  used  by  adverse  counsel 


in  argument  to  the  juries,  which  the  re- 
viewing courts,  practically  applying  the 
maxim,  De  minimis  non  curat  lex,  have 
esteemed  virtually  to  be  so  trifling  and 
unimportant  as  to  be  unworthy  of  serious 
consideration.** 


W.  954;  Northern  Texas  Traction  CJo.  v. 
Nicholson  (1916)  —  Tex.  Civ  App.  — ,  188 
S.  W.  1028;  Cleveland  v.  State  (1916)  — 
Tex.  Grim.  Rep.  — ,  190  S.  W.  177;  Dupree 
V.  State  (1916)  —  Tex.  Crim.  Rep.  — ,  190 
S.  W.  181;  Deiflher  v.  State  (1917)  —  Tex. 
Crim.  Rep.  — ,  190  S.  W.  729;  McMuUin 
V.  Erwin  (1897)  69  Vt.  338.  38  Atl.  62; 
State  V.  Slamon  (1901)  73  Vt.  212,  87 
Am.  St.  Rep.  711,  60  Atl.  1097,  16  Am. 
€rim.   Rep.  686. 

M  Ala.— Brown  v.  Johnston  Bros.  (1902) 
135  Ala.  608,  33  So.  683;  Dennis  v.  State 
<1003)    139  Ala.  109,  35  So.  651. 

Ark. — Ferguson  &  W.  Land,  Lumber  & 
Handle  Co.  v.  Good  (1914)  112  Ark.  260. 
165  S.  W.  628;  Wilson  v.  State  (1916)  126 
Ark.  354,  190  S.  W.  441. 

CaL— People  v.  Amaya  (1901)  134  Cal. 
531,  66  Pac.  794;  People  v.  Weston  (1917) 
32  C«l.  App.  571.  163  Pac    691. 

DeL— Rothwell  v.  Elliott  (1895)  2  Marv. 
151,  42  Atl.  424. 

Ga.— Staneell  v.  Kenan  (1861)  33  Ga.  66; 
Maya  v.  State  (1916)  18  Ga.  App.  241,  89 
S.  E.  174;  Seaboard  Air- Line  R.  Co.  v.  Horn- 
ing (1916)  18  Ga.  App.  396,  89  S.  E.  493; 
Biggers  v.  State  (1917)  19  Ga.  App.  604,  91 
S.  E.  919. 

ni.— Chicago  at  A.  R.  Co.  v.  Dillon  (1888) 
123  111.  570,  6  Am.  St.  Rep.  559,  15  N.  E. 
181;  Illinois  C.  R.  Co.  v.  Leiner  (1903)  202 
111.  624,  95  Am.  St  Rep.  266.  67  N.  E.  398; 
Chicago  Union  Traction  Co,  v.  Lawrence 
(1904)  211  111.  873.  71  N.  E.  1024;  People 
▼  Scott  (1913)  261  m.  166,  103  N.  E.  617; 
Ganguzza  v.  Sampsell  (1913)  184  111.  App. 
34;  J.  I.  Case  Threshing  Mach.  Co.  v.  Tall- 
man  (1913)  186  111   App.  68. 

Iowa.— Greff  v.  Blake  (1864)  16  Iowa, 
222;  Pence  v.  Chicago.  R.  1  &  P.  R.  Co. 
ri890)  79  Iowa,  389.  44  N.  W  686;  Miller 
▼.  Boone  County  (1895)  95  Iowa,  5.  63  N. 
W.  352;  State  v.  Hud'son  (1899)  110  Iowa, 
663,  80  N.  W  232;  State  v.  Basse  (1904) 
127  Iowa.  318,  100  N.  W.  536;  Spaulding 
▼.  Layboum  (1914)  164  Iowa,  277,  145  N. 
W.  521;  State  v.  Cameron  (1916)  177  Iowa, 
379,  168  N.  W.  563. 

Ky. — Belle  of  Nelson  Distilling  Co.  y. 
Riggs  (1898)  104  Ky.  1,  45  S.  W.  99;  Ball 
V.  Com.  (1905)  27  Ky.  L.  Rep.  448,  85  S. 
W    226. 

Hd.>-Rickard8  ▼.  State  (1916)  129  Md. 
184,  98  Atl.  526. 

Mich.--Burges8  v.  Stowe  (1903)  134 
Mich.  204,  96  N.  W.  29,  14  Am.  Neg.  Rep. 
5S3;  Millspaugh  v.  Schultz  (1914)  180  Mich. 
310,  146  N.  W.  634. 

Minn.— Pierce  v.  Brennan  (1902)  88  Minn. 
50   92  N.  W.  507. 

kiBS.— aisby  V.  Mobile  &  0.  R.  Co.  (1901) 
78  Miss.  937,  29  So.  913. 

Mo. — Dahlstrom  v.  St.  Louis,  I.  M.  &  S. 

EiXioiiD. 


R.  Co.  (1891)  108  Mo.  526,  18  S.  W  919; 
Vawter  v.  Hultz  (1892)  112  Mo.  633,  20 
S.  W.  679;  State  ▼.  Jones  (1915)  —  Mo.  — , 
177  S.  W.  366. 

N.  H.— Rogers  v.  Kenrick  (1885)  63  N. 
H.  335;  Felch  v.  Weare  (1891)  66  N.  H.  582, 
27  Atl.  226;  Dow  v  Electric  Co.  (1894)  68 
N.  H.  69,  31  Atl.  22;  Hersey  v.  Hutchins 
(1899)  70  N.  H.  130.  46  Atl.  33;  Gilraan  v. 
Laconia  (1902)  71  N.  H.  212,  61  Atl.  631; 
State  V.  Greenleaf  (1902)  71  N.  H.  606,  54 
Atl.  38;  Hamlin  v.  Philbrook  (1916)  —  N. 
H.  — ,  97  Atl.  977. 

N.  Y,— Elliott  V.  Luengene  (1897)  20 
Misc.  18,  44  N.  Y.  Supp.  775 

Or.— State  v.  Morse  (1899)  36  Or.  462, 
67  Pac.  631. 

Pa.— Dougherty    v.    Pittsburgh    R.    Co 
(1906)  213  Pa.  346.  62  Atl.  926. 

S.  C— Holden  v.  Cantrell  (1914)  100  S. 
C.  265,  84  S.  E.  826. 

S.  D.— Kirby  v.  Berguin  (1902)  16  S.  D. 
444,  90  N.  W.  866. 

Tex.— Welborne  v.  Downing  (1899)  73 
Tex.  527,  11  S.  W  501;  International  &  G. 
N.  R.  Co.  V.  Greenwood  (1893)  2  Tex.  Civ. 
App.  76,  21  S  W.  559;  Alexander  v.  State 
(1899)  40  Tex.  Crim.  Rep.  395,  49  S  W. 
229,  50  S.  W  716;  Baines  v.  State  (1902) 
43  Tex.  Crim.  Rep.  490,  66  S.  W.  847;  Mul- 
len V.  Galveston,  H.  &  S.  A,  R.  Co.  (1906) 
—  Tex.  Civ  App.  — ,  92  S.  W.  1000;  Villa- 
real  v.  State  (1916)  —  Tex.  Crim.  Rep.  --, 
189  S.  W.  156. 

Vt.— State  V.  Marsh  (1898)  70  Vt.  288, 
40  Atl.  836 ;  Carleton  v.  E.  &  T.  Fairbanks 
&  Co.  (1915)  88  Vt.  537.  93  Atl.  462 

Wash.— Sears  v.  Seattle  Consol.  Street 
R.  Co.  (1893)  6  Wash.  227,  33  Pac.  389, 
1081,  7  Am.  Neg.  Cas.  86. 

Wis.— Wegner  v.  Second  Ward  Sav.  Bank 
(1890)  76  Wis.  242,  44  N.  W.  1096;  Smith 
V.  Nippert  (1891)  79  Wis.  135,  48  N.  W.  263. 

Improper  remarks  of  counsel  in  argument 
to  the  jury,  which  were  unimportant  and 
scarcely  prejudicial  to  the  adverse  litigant, 
and  which  were  rebuked  by  the  trial  court, 
do  not  require  a  reversal.  Kentucky  Wagon 
Co.  V.  Duganiea  (1908)  —  Ky.  — ,  113  S. 
W.  128. 

The  verdict  of  a  jury  will  not  be  disturbed 
because  counsel  for  the  successful  party 
brought  before  it,  in  his  argument,  objec- 
tionable foreign  matter  unsupported  by  the 
evidence,  unrebuked  by  the  trial  court 
though  requested  to  interpose,  if  the  im- 
proper statements  were  unimportant  or  un- 
likely wrongfully  to  influence  the  jury. 
Proctor  V.  De  Camp  (1882)  83  Ind.  669. 

A  statement  by  the  plaintiff's  counsel 
in  his  closing  argument  to  the  jury  in  an 
action  of  replevin  for  two  horses  taken  by  a 
sheriff  on  execution,  and  claimed  to  be  ex- 
empt as  a  means  of  livelihood,  that  the 
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IF.  The  right  to  a  fair  and  impartial 
trial  unhampered  by  improper  ar- 
gum^ent  to  the  jury. 

The  prime  reason  why  a  judgment 
entered  on  a  verdict  in  favor  of  a  litigant 
whose  counsel,  in  his  argument  to  the 
jury,  stated  and  commented  upon  facts 
not  in  evidence  and  not  deducible  from 
evidence  in  the  case,  is  that  the  miscon- 
duct deprived  the  defeated  litigant  of 
that  fair  and  impartial  trial  according  to 
law  and  the  established  rules  of  evidence, 
to  which  of  right  every  litigant  is  en- 


titled.^ A  litigant  has  a  right  to  a  fair- 
trial,  and  the  conduct  of  opposing  coun- 
sel in  interjecting  remarks  calculated,  if 
not  designed,  to  prejudice  the  jury  on 
the  merits  of  the  case,  is  unfair  and 
should  be  suppressed,'®  for  it  has  been 
recognized  as  a  rule  that  a  jury  should 
be  preserved  not  alone  from  all  improper 
bias  in  the  trial  of  a  cause,  btt  from 
even  the  suspicion  of  improper  bias.*'  A 
trial  is  not  fair  in  the  legal  sense  when 
counsel  makes  statements  to  the  jury  of 
matters  of  fact  not  testified  to  by  any 
witness,  and  neither  admitted  nor  admis- 


jurors  would  not  suspect  his  client  of  en- 
deavoring to  deceive  them  if  they  had  seen 
him  lamenting,  with  tears  in  his  eyes,  to 
his  attorney  the  loss  of  his  team, — all  that 
he  had  in  the  world,  he  having  testified 
that  the  horses  were  in  fact  all  that  he  had 
in  the  world,  and  not  having  been  contra- 
dicted, was  regarded,  on  appeal  in  O'Con- 
nor v.  Laiigdon  (1891)  3  Idaho,  61,  26  Pac. 
659,  as  too  trifling  a  matter  to  warrant  a 
reversal. 

A  judgment  against  a  municipality  in  a 
personal  injury  case  was  reversed  for  di- 
vers errors  in  the  trial  in  McKormick  v. 
West  Bay  City  (1896)  110  Mich.  265,  68 
N.  W.  148,  and  although  a  statement  by  the 
plaintiff's  counsel  in  addressing  the  jury, 
to  the  effect  that  plaintiff  had  been  left  a 
widow  seventeen  years  previously  with  six 
children  to  bring  up,  most  of  whom  were 
dependent  upon  her  and  had  been  kept  at 
school  by  her  work  in  keeping  a  boarding 
house,  which  her  injuries  had  materially 
prevented  her  from  doing,  was  characterized 
as  improper.,  the  court  did  not  apparently 
regard  it  as  important  enough  to  make  it  a 
ground  of  the  reversal. 

An  exception  does  not  lie  to  comments 
made  by  counsel  in  argument  over  the  ad- 
mission of  evidence,  to  the  trial  judge,  when 
the  proffered  evidence  was  excluded.  Web- 
ster V.  Calden  (1867)  55  Me.  165.  It  would, 
said  the  court,  be  a  novel  procedure,  because 
counsel  in  and  by  their  argument  failed  to 
obtain  a  desired  ruling,  to  set  aside  a  ver- 
dict at  the  instance  of  the  party  winning 
the  point  in  debate. 

A  reference  in  a  criminal  trial  by  counsel 
for  the  state  in  his  argument  to  the  jury,  to 
something  within  his  personal  knowledge 
of  which  there  had  been  no  proof,  of  such 
trivial  consequence  as  to  have  no  serious 
bearing  on  the  result,  and  not  of  enough 
importance  to  be  prejudicial  to  the  accused, 
does  not  require  a  conviction  to  be  set 
aside.  State  v.  Jones  (1899)  51  La.  Ann. 
103,  24  So.  594. 

The  supreme  court  of  New  Mexico  was 
unable  to  see  any  justification  for  reversing 
a  conviction  of  murder,  in  a  statement  of 
the  district  attorney  when  addressing  the 
jury  at  the  close  of  a  trial,  that  the  verdict 
of  the  people  and  the  community  was  that 
the  accused  was  guilty.  Territory  v.  Cor- 
dova (1902)  11  N.  M.  367,  68  Pac.  910. 

L.R.A.1918D. 


A  remark  by  the  district  attorney  in 
summing  up  to  the  jury  on  the  trial  of  a 
policeman  accused  of  assault  by  shootings 
while  in  civilian  garb,  a  citizen  in  the 
street,  made  in  association  with  comment 
on  the  contrast  between  his  treatment  by 
the  police  after  his  arrest,  before  and  after 
his  captors  discovered  that  he  was  one  of 
themselves,  that  there  was  a  "scene  for  a 
comic  opera,  not  for  the  great  city  of  New 
York.  It  out  Devery's  Devery," — ^was  held 
to  be  a  mere  figure  of  speech,  and  not  to 
constitute  any  prejudicial  error.  People  v. 
O'Connor  (190,3)  82  App.  Div.  56,  81  N.  Y. 
Supp.  565,  affirmed  in  (1903)  175  N.  Y. 
517,  67  N.  E.  1087. 

It  is  not  prejudicial  to  a  prisoner  on 
trial  for  murder,  for  the  public  prosecutor 
in  his  closing  address  to  the  jury  to  say, 
"I  want  to  take  the  prisoner  here  and  walk 
with  him  and  you  that  night,  and  show  you 
how  the  people  regarded  him;  knowing  hi* 
past  the  policeman  did  not  try  to  stop 
[him],"  although  such  language  was  ob- 
jected to  and  the  character  of  the  accused 
was  not  iii  issue.  Schrader  v.  State  Ql)04) 
84  Miss.  593,  36  So.  385.  The  language, 
said  the  court,  does  not  come  within  any 
of  the  classes  of  argument  condemned  by 
this  or  other  courts  of  last  resort.  It  waV 
not  a  misstatement  of  testimony.  It  w^as 
not  an  attacic  or  an  unauthorized  reflection 
upon  the  character  of  the  defendant,  nor 
was  it  an  appeal,  direct  or  implied,  to  the 
passions  or  prejudices  of  the  jury.  It  was- 
legitimate  comment  on  the  proven  facta 
attendant    upon    the    homicide. 

86  Tucker  v.  Henniker  (1860)  41  N.  H. 
317. 

The  supreme  court  of  Mississippi  in  a 
late  C5ase,  in  reversing  the  conviction  of  a 
negro  for  murder  because  of  the  misconduct 
of  the  public  prosecutor  in  addressing  the 
jury,  after  quoting  his  remarks,  said:  ''Be- 
cause of  the  above  argument  we  are  of  the 
opinion  that  the  defendant  has  not  had 
that  fair  and  impartial  trial  to  which 
everyone  is  entitled  under  the  law^s  of  this 
state,  regardless  of  his  race  or  station  in 
life."  Kelly  v.  State  (1917)  113  Miss.  850, 
74  So.  679. 

86  Ward  V.  Reed  (1903)  134  Mich.  392^ 
96  N.  W.  438. 

87 Perkins  v.  Knight  (1822)  2  K.  H.  474; 
McDvaine  v.  Wilkins  (1841)   12  N.  H.  476. 
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sMe  in  evidence.**  It  is  not  fair  and 
impartial  if  the  argument  of  counsel  for 
the  prevailing  litigant  contained  state- 
ments of  facts  evidence  of  which  was  in- 
^fompetent  under  the  issues,  if  it  had  any 


litigant  has  no  opportunity  to  confute  by 
contradictory  or  explanatory  proof.** 

That  counsel  should  not  supply  evi- 
dence on  material  points  by  making  as- 
sertions in  argument  to  the  jury  without 


influenee  on  the  verdict,**  or  if  it  misled, ;  reference  to  their  character  is  said  to  be 
and  was  meant  to  mislead,  the  jury  as  elementary.**  If  counsel  is  permitted  to 
to  the  law.**  Unfavorable  comment  and  state  and  comment  upon  unproven  facts 
criticism  by  counsel  in  argument  to  the  when  addressing  the  jury,  the  usage  of 
jury  upon  a  perfectly  proper  and  legal  courts  regulating  trials  is  departed  from, 
proceeding  of  his  tidvere&ry  in  the  case,  the  laws  of  evidence  are  violated,  and  the 
resorted  to  for  the  express  purpose  of  '■  full  benefit  of  trial  by  jury  is  denied.*'^ 
making  sure  of  a  fair  and  impartial  trial, !  A  trial  court  is  without  authority  to  per- 
which   were  designed  to  frustrate  that   mit  the  right  of  a  litigant  to  a  fair  trial 


purpose,  entail  a  reversal.*^  Counsel 
ought  not  to  indulge  in  a  discussion  to 
the  jury  of  matters  not  in  evidence,  to 
excite  passion  and  prejudice,  nor  in  mis- 
statements of  the  evidence,  nor  in  clearly 


to  be  infringed  by  the  unsworn  and  in- 
competent statements  of  counsel  in  argu- 
ment to  the  jury.**  An  argument  to  a  jury 
plainly  illegal,  which  necessarily  must 
have  a  bad  influence,  violates  the  adverse 


erroneous  declarations  of  law,  which  I  litigant's  right  to  a  fair  and  impartial 
tend  to  deceive  and  mislead  the  jury  and  trial.**  A  defeated  litigant,  deprived  of 
to  prevent  a  fair  and  impartial  trial.**  a  fair  and  impartial  trial  by  the  wrong- 
A  verdict,  even  when  rendered  on  con-  ful  speech  of  opposing  counsel  in  argu- 
llicting  evidence  and  for  a  sum  neither  ment  to  the  jury,  is  entitled  to  have  the 
excessive  nor  inadequate,  ought  not,  and  verdict  set  aside  and  the  action  tried 
will  not,  be  allowed  to  stand  where  the  j  again,**  even  though  the  misconduct  may 
closing  argument  of  the  winning  coun- '  have  been  unintentional,**  provided  tirae- 
sel  to  the  jury  plainly  violated  the  right '  ly  and  well-grounded  objection  to  it  was 
of  the  adverse  litigant  to  a  fair  and  im-  made  and  the  offense  was  not  condoned.^* 
partial  trial,  and  necessarily  influenced ,  The  courts  are  especially  solicitous  to 
the  jury  in  spite  of  countervailing  in- 1  see  that  persons  accused  of  crime  have 
stnictions  from  the  court.**  I  fair  trials.    It  is  the  right  of  every  such 

The  right  to  a  fair  and  impartial  trial   person  to  be  tried  on  sworn  testimony, 
is  violated  by  the  misconduct  of  counsel  I  and     to     cross-examine     the     witnesses 


in  stating  to  the  jury  facts  not  in  evi- 
dence or  unwarranted  thereby,  because 
by  so  doing  he  virtually  testifies  without 


against  him,  and  the  court  before  which 
his  trial  is  had  must  not  permit  the  pub- 
lic prosecutor  to  abridge  or  invade  that 


having  been  sworn  as  a  witness.**  This  >  right  by  prejudicial  and  injurious  state- 
is  not  only  giving  testimony  unsane-  ments  unfounded  in  the  evidence,  in  argu- 
tioned  by  an  oath,  but  testimony  not '  ing  to  the  jury.**  Language  which  might 
subject  to  the  test  of  eross-examination,  be  permitted  to  counsel  in  summing  up 
and  testimony,  too,  which  the  aggrieved   on  the  trial  of  a  civil  action  cannot  be 


MBullard  v.  Boston  &  M.  R.  Co.  (1886) 
&1  N.  H.  27,  10  Am.  St.  Rep.  367,  6  Atl. 
S3S.  5  Am.  Xeg.  Cas.  51. 

» Union  P.  R.  Co.  v.  Field  (1905)  69 
C.  C.  A.  536,  137  Fed.  14. 

«St.  Louis  &  S.  F.  R.  Co.  v.  Farr  (1898) 
6  C.  C.  A.  211,  12  U.  S.  App.  520,  56  Fed. 
JK)4 

41  Milliard  v.  Seattle  (1879)  59  N.  H.  462. 

«St.  Louis  &  S.  F.  R.  Co.  v.  Bennett 
a895)  16  C.  C.  A.  300,  32  U.  S.  App.  621^ 
169   Fed.   525. 

48RoIfe  v.  Rumford   (1877)   66  Me.  664. 

44  Union  P.  R  Co.  v.  Field  (Fed.)   supra. 

4ft  People  v.  VaUiere  (1899)  127  CaL  65, 
59  Pac.  296;  Heald  v.  Concord  &  M.  R.  Co. 
11894)  68  N.  H.  49,  44  Atl.  70;  Smith  v. 
Western  U.  Teleg.  Co.  (1893)  55  Mo.  App. 
626;  Fordyce  v.  Withers  (1892)  1  Tex.  Civ. 
App.  540,  20  S.  W.  766. 

The  reading  by  counsel  in  his  closing  ad- 
dress to  the  jury,  of  material  matter  from 
a  technica]  publication,  is  virtnally  intro- 

I.JU.1918D. 


I  ducing  testimony  from  the  author  without 

I  the  sanction  of  an  oath,  when  the  adverse 

litigant  has  no  chance  to  cross-examine  the 

witness.    Gale  v.  Rector  (1879)  6  111.  App. 

481. 

46  State  V.  Peirce  (1916)  —  Iowa,  — ,  159 
N.  W.  1050. 
«7Mitchuni  v.  State  (1879)  11  Oa.  615. 
*>  Cross   V.  Grant    (1883)    62  N.   H.  675, 

13  Am.  St.  Rep.  607. 
40Rolfe  V,  Rnmford    (Me.)    supra. 
ftO  Rudolph  V.  Landwerlin    (1883)   92  Ind. 

34;  Grubb  v.  State  (1889)  117  Ind.  277. 
20  N.  E.  257,  726;  Hilliard  v.  Beattie 
(1879)  59  N.  H.  462;  Robertson  v.  Madi.^on 
(1892)  67  N.  H.  205,  29  Atl.  777;  State  v. 
Tuten  (1902)   131  If.  C.  701,  42  S.  E.  443, 

14  Am.  Crini.  Rep.  28. 
"State  V.  Tuten   (N.  C.)   supra. 
••Rudolph   V.   Landwerlin   and  Gnibb   v. 

State  (Ind.)  supra. 

ft8  Turner  v.  State  (1879)  4  Lea.  (Tenn.) 
206. 
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used  with  propriety  by  a  public  prosecu- 
tor, who  is  a  quasi  judicial  officer  repre- 
senting the  people  of  the  state,  and  is 
presumed  to  act  impartially  in  the  inter- 
est only  of  justice.^  A  criminal  trial  is 
not  so  fair  and  impartial  that  a  convic- 
tion can  stand,  where  the  district  attor- 
ney, in  summing  up  to  the  jury,  made  in- 
temperate and  injurious  appeals  to  its 
passions  and  prejudices,  which  probably 
influenced  the  verdict  of  guilty,  to  which 
objections  were  duly  made  and  excep- 
tions were  properly  taken  in  the  defend- 
ant's behalf.^^  It  has  been  said  to  be  the 
duty  of  the  public  prosecutor  in  a  crim- 
inal trial  to  see  that  the  defendant  has 
a  fair  trial,  and  that  nothing  should  be 
submitted  to  the  jury  but  competent  evi- 


dence, and  above  all  to  guard  against 
anything  that  might  prejudice  the  minds^ 
of  the  jurors  and  tend  to  hinder  them 
from  considering  only  the  evidence  intro- 
duced.^^ The  courts  have  not  hesitated 
to  set  aside  convictions  of  crime  because 
of  the  unfairness  of  the  trials  through 
the  licentious  speech  of  prosecuting  of- 
ficers in  addresses  to  the  juries.'^''  In  one 
case  a  conviction  was  reversed  because 
the  prosecuting  counsel  in  his  opening 
address  to  the  jury  repeatedly  charged 
the  accused  with  being  guilty  of  previous 
crimes  and  being  a  fugitive  from  justice 
living  under  an  alias,  for  the  court  opined 
that  such  grossly  improper  language 
from  the  public  prosecutor  at  the  outset 
of  the  trial  and  before  any  evidence  had 


MVann,  J,  of  the  New  York  court  of 
appeals  in  People  v.  Fielding  (1899)  158 
N.  Y.  542,  46  L.R.A.  641.  70  Am.  St.  Rep. 
495,  63  N.  E.  497,  11  Am.  Crim.  Rep.  88. 
His  observation  was  later  quoted  with  ap- 
.proval  in  People  v.  Milks  (1900)  55  App. 
Div   372,  66  K.  Y.  Supp.  889. 

66  People  V.  Fielding  (N.  Y.)  supra. 

66  State  V.  Irwin  (1903)  9  Idaho,  35,  60 
L.R.A.  716,  71  Pac.  608.  13  Am!  Crim.  Rep. 
620. 

67  Unsworn  statements  by  the  public 
prosecutor  in  argument  to  the  jury  in  a 
criminal  trial,  of  material  facts  not  in  evi- 
dence, adverse  to  the  accused,  require  tf 
judgment  of  conviction  to  be  set  aside. 
Lynch  v.  State  (1917)  —  Tex.  Crim.  Rep. 
— ,  193  S.  W.  667. 

In  a  trial  for  murder  where  the  theory 
of  the  defense  was  that  a  third  person, 
either  of  two  women  who  had  been  indicted 
for  the  crime,  and  whose  indictments  had 
been  dismissed  at  the  instance  of  the  dis- 
trict attorney,  was  the  real  culprit,  a  state- 
ment by  the  public  prosecutor  in  argument 
to  the  jury  that  he  never  prosecuted  an 
innocent  person,  and  always  thoroughly  in- 
vestigated criminal  cases,  and  that  a  state- 
ment he  had  obtained  from  each  of  these 
women  had  convinced  him  that  she  was  not 
guilty,  where  no  testimony  concerning  his 
private  investigations  had  been  given  and 
none  would  have  been  competent  if  of- 
fered, amounts  to  giving  unsworn,  pre- 
judicial, and  hearsay  testimony,  adverse 
to  the  accused,  and  necessitates  a  rever- 
sal of  the  conviction.  •Kelly  v.  State  (1917) 
113  Miss.  850,  74  So.  679. 

Language  used  by  counsel  for  the  state 
in  the  trial  of  a  prisoner  accused  of  an 
unnatural  sexual  crime,  in  argument  to 
and  in  the  presence  and  hearing  of  the 
jury,  in  spite  of  his  opponent's  objections 
and  without  warrant  in  the  evidence,  de- 
nouncing his  wife  as  a  harlot  with  whom 
he  lived  in  adultery  before  marriage,  and 
one  of  his  witnesses  as  a  prostitute;  his 
repetition  of  hearsay  charges  of  another 
similar  crime  alleged  to  have  been  com- 
mitted by  the  accused;  and  his  unfavorable 
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comments  on  the  defendant's  reputation 
beyond  anything  justifying  them  in  the 
evidence,  permitted  by  the  trial  court 
either  without  rebuke  or  with  at  most  a 
mild  and  inadequate  chiding,  taken  all  in 
all,  are  so  grossly  unfair  and  prejudicial 
as  to  require  that  the  conviction  be  re- 
versed for  a  failure  to  accord  the  accused 
an  impartial  trial.  State  v.  Wellmaa 
(1913)   253  Mo.  302,  161  S.  W.  795. 

In  the  esteem  of  the  supreme  court  of 
California,  a  trial  for  crime  is  not  fair» 
and  when  it  results  in  a  conviction  the 
judgment  should  be  reversed,  where  the  dis- 
trict attorney  in  argument  to  the  jury 
stated  on  his  own  knowledge  damaging 
facts  against  the  accused,  even  though  the 
trial  court  promptly  rebuked  the  offense. 
People  V  Valliere  (1899)  127  Cal.  66,  b9 
Pac.  295.  "Rebukes,"  it  was  said,  "do  not 
seem  to  have  any  effect  upon  prosecuting 
officers,  and  probably  as  little  upon  juries. 
The  only  way  to  secure  fair  trials  is  to 
set  verdicts  so  procured  aside"  Ibid. 

These  remarks  were  afterwards  quoted 
with  approval  by  Beatty,  Ch.  J.,  who  wrote 
the  principal  opinion  of  the  majority  of  the 
court  in  People  v.  Cook  (1905)  148  Cal. 
334,  83  Pac.  43,  in  which  for  similar  rea- 
sons a  conviction  of  murder  was  reversed. 

A  defendant  convicted  of  crime  mainly 
by  testimony  of  an  alleged  accomplice  who 
had  previously  been  tried  and  convicted  of 
the  same  offense,  and  in  a  material  part  of 
his  testimony  had  plainly  lied,  cannot  he 
said  to  have  had  a  fair  and  impartial  trial, 
so  that  his  conviction  should  stand,  where 
at  the  outset  of  it  his  counsel  was  unduly 
restricted  in  examining  the  jurors,  and  at 
its  close  the  public  prosecutor  in  argument 
to  the  jury  characterized  him  as  an  ex- 
convict,  although  an  earnest  effort  to  prove 
on  the  trial  that  the  accused  had  been  im- 
prisoned in  a  penitentiary  of  another  state 
had  wholly  failed,  and  the  court  did  not 
condemn  the  opprobrious  epithet  in  a  way 
sufliciently  explicit  and  emphatic  to  de- 
stroy its  injurious  effect.  State  v.  King 
(1903)  174  Mo.  647,  74  S.  W.  616,  15  Am. 
Crim.  Rep.  616. 
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been  ptreeented  neoeisarily  biased  the 
joiots  against  the  accused,  and  by  arous- 
ing their  mental  antagonism  led  them  to 
construe  unfavorably  to  the  prisoner 
every  fact  and  circumstance  afterwards 
bronght  out,  and  to  resolve  against  him 
all  doubts,  so  that  they  were  incapable 
of  giving  him  a  fair  and  in^artial  trial.*^ 
A  litigant  whose  rights  have  been  in- 
vaded by  the  conduct  of  his  adversary  on 
a  trial,  which  had  a  tendency  to  render 
it  unfair,  who  expresses  to  the  court  his 
satisfaction  with  amends  made  at  the 
time  by  the  offender,  waives  objection 
and  exception  to  the  misconduct.*"^ 


y.  Supervisory  control  of  trial  courts 
over  arguments  to  juries. 

Every  forensic  argument  of  counsel 
to  a  jury  is  subject  in  general  to  the  su- 
pervision and  control  of  the  judge  who 
presides  at  the  trial,  respecting  the  line 
and  range  of  discussion,  the  manner  and 
method  of  presenting  the  argument,  the 
language  employed  by  and  the  temper 
and  tone  of  the  speaker.*®  The  exercise 
of  this  control  over  the  arguments  of 
counsel  is  largely  a  matter  of  discretion 
with  the  trial  court,"  and  unless  the  dis- 
cretion  is    abused   the      action   of   the 


wSasse  v.  State  (1887)  68  Wis.  530, 
32  X.  W.  849. 

»Felch  V.  Weare  (1891)  66  N.  H.  682, 
27  Atl.  226. 

»  Ala.--(^ildre68  v.  State  (1888)  86  Ala. 
77,  5  So.  775;  Moody  v.  Alabama  G.  S.  R. 
Co.  (1892)  99  Ala.  553,  13  So.  233;  Alabama 
Iron  &  Fuel  Co.  v.  Benenante  (1914)  II  Ala. 
App.  644,  66  So.  942. 

Aik.— Dickinson  v.  McBride  (1917)  127 
Ark.  655,  193  S.  W.  89. 

6a.— Dickerson  v.  Burke  (1858)  25  Ga. 
225. 

m.— Chicago  &  A.  R.  Co.  v.  PilUbury 
(1887)  123  111.  9,  5  Am.  St.  Rep.  483,  14  N. 
E.  22;  Western  Tube  Co.  v.  Polobinski 
(1900)   94  111.  App.  640. 

lad.— St  Louis  &  S.  E.  R.  Co.  v.  Myrtle 
(1875)  51  Ind.  566;  Goodwine  v.  Evans 
(1892)   134  Ind.  262,  33  N.  £.  1031. 

Iowa. — Womack  v.  Horsley  (1915)  — 
Iowa,  — ,  152  N.  W.  65;  State  v.  Cameron 
(1916)   177  Iowa.  379,  158  N.  W.  563. 

La.— State  v.  Simon  (1912)  131  La.  520, 
59  So.  975. 

Me.— Pierce  v.  Whitn^  (1848)  29  Me. 
188. 

MaM.— Summersell  v.  Fish  (1875)  117 
Mass.  312;  Menard  v.  Boston  &  M.  R.  Co. 
a890)  160  Mass.  386,  23  N.  E.  214;  De 
Usle  V.  Ward  (1897)  168  Mass.  579,  47 
X.  £.  436,  3  Am.  Neg.  Rep.  193;  Demel- 
man  v.  Burton  (1900)  176  Mass.  363,  57 
X.  E.  665. 

Miss.— Martin  v.  State  (1886)  63  Miss. 
505,  56  Am.  Rep.  812. 

Mo.— Ensor  v.  Smith  (1894)  57  Mo.  App. 
584;  Wendler  v.  People's  House  Furnishing 
Co.    (1901)    165  Mo.  527,  65  S.  W.  737. 

Neb.— Boiar  y.  W^illiums  (1883)  14  Neb. 
386,  15  N.  W.  716. 

N.  H.— Rogers  v.  Kenrick  (1885)  63  N. 
H.  335. 

H.  J.— Kaighn  v.  Fox  (1915)  88  N.  J,  L. 
297,  95  Atl.  994. 

H.  M.— Chacon  v.  Territory  (1893)  7  N. 
M.  241,  34  Pac.  448;  Territory  v.  Cordova 
(1902)  11  N.  M.  367,  68  Pac.  919. 

K.  Y.— Cook  V.  Ritter  (1855)  4  E.  D. 
Sniih,  253;  Hill  v.  Water  &  Sewer  Comrs. 
(1894)   77  Hun,  491,  28  N.  Y.  Supp.  1089. 

K.  C— Horah  v.  Knox  (1882)  87  N.  C. 
483;  State  v.  Bryan  (1883)  89  N,  C.  531; 
Hoizser  v.  Beam   (1892)  111  N.  C.  501,  16 


S.  E.  335;  Massey  v.  Alston  (1917)  —  N.  C 
— ,  91  S.  E.  964. 

Tex.— Texas  &  P.  R.  Co.  v.  Garcia  (1884) 
62  Tex.  286,  6  Am.  Neg.  Gas.  519;  Missouri, 
K.  &  T.  R.  Co.  V.  Walden  (1898)  —  Tex. 
Civ.  App.  — ,  46  S.  W.  87;  Beaumont  Trac- 
tion Co.  V.  Dilworth  (1906)  —  Tex.  Civ. 
App.  — ,  94  S.  W.  352;  Glover  v.  Pfeuffer 
(1914)  —  Tex.  Civ.  App.  — ,  163  S.  W. 
984. 

Va.— Baltimore  &  0.  R.  Co.  v.  Polly 
(1858)    14  Gratt.  447. 

«1  Dickinson  v.  McBride  (1917)  127  Ark. 
665,  193  S.  W.  89;  Chicago  &  A.  R.  Co.  v. 
Pillsbury  (1887)  123  UL  9,  5  Am.  St.  Rep. 
483,  14  N.  E.  22;  Ferguson  v.  State  (1874) 
49  Ind.  33,  1  Am.  Crim.  Rep.  582;  St.  Louis 
&  S.  E.  R.  Co.  V.  Myrtle  (1875)  51  Ind. 
566;  Combs  v.  State  (1881)  75  Ind.  215; 
Womack  v.  Horsley  (1915)  —  Iowa,  — , 
152  N.  W.  65;  State  v.  Cameron  (1916) 
177  Iowa,  379,  158  N.  W.  563;  Ensor  v. 
Smith  (1894)  57  Mo.  App.  584;  Ghacoa  ▼. 
Territory  (1893)  7  N.  M.  241,  34  Pac.  448; 
Horah  v.  Knox  (1882)  87  N.  C.  488;  State 
V.  Bryan  (1883)  89  N.  C.  531;  Massey  v. 
Alston  (1917)  —  N.  C.  — ,  91  S.  E.  964; 
Texas  &  P.  R.  Co.  v.  Garcia  (1884)  62  Tex. 
285,  6  Am.  Neg.  Cas.  519;  Cook  v.  Carroll 
Land  &  Cattle  Co.  (1897)  —  Tex.  Civ.  App. 
— ,  39  S.  W.  1006;  Beaumont  Traction  Co. 
V.  Dilworth  (1906)  —  Tex.  Civ.  App.  — , 
94  S.  W.  352;  Glover  v.  Pfeuffer  (1914)— 
Tex.  Civ.  App.  — ,  163  S.  W.  984. 

In  determining  questions  of  what  to  al- 
low in  argument  to  the  jury  outside  the 
evidence  adduced  on  the  trial,  by  way  of 
comparison,  illustration,  conclusion,  or  in- 
vective, much  must  necessarily  be  left  to 
the  wise  and  just  discretion  of  the  trial 
judge.  Alabama  Iron  &  Fuel  Co.  v.  Bene- 
nante (1914)  11  Ala.  App.  644,  66  So. 
942. 

The  propriety  of  an  objective  illustration 
in  the  argument  of  counsel  to  the  jury 
on  the  trial  of  an  action  is  simply  a 
point  to  be  determined  by  the  trial  court 
in  the  exercise  of  a  reasonable  discretion. 
Rogers  v.  Kenrick  (1885)  63  N.  H.  335. 

The  address  of  counsel  to  a  trial  jury, 
both  in  respect  to  its  subject-matter  and 
latitude  of  language,  is  within  the  discre- 
tion of  the  trial  court,  guided  by  the  prin- 
ciple  that  it  ia  predicated  upon  the  evi- 
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trial  court  in  respect  of  the  argument  of 
counsel  to  the  jury  is  not  the  subject  of 
review.®*  There  are,  of  course,  limita- 
tions on  the  power  of  the  court  to  inter- 
fere with  the  argument  of  counsel  to  the 
jury,  as  will  more  fully  appear  by  con- 1 
Crete  cases  hereinafter  cited.  It  suffices  i 
here  to  say  that  a  court  cannot  control ' 
the  manner  and  method  of  counsel  in 
such  argument  beyond  insisting  that  he 
shall  keep  within  the  record  and  refrain 
from  making  inflammatory  appeals  to  the 
passions  and  prejudices  of  the  jurors.** 
As  long  as  counsel,  in  arguing  to  the 
iury,  stays  within  the  record  and  does 
not  indulge  in  invective  or  resort  to 
abuse,  his  remarks,  however  forceful, 
cannot  be  controlled  by  the  court.** 


VI.  Ihity  of  trial  eouirt  re»pectiHg  mto- 
eonduet  of  counsel  in  argument  to 
jury. 

It  is  the  duty  of  a  judge  presiding  at 
a  trial  to  see  to  it  that  counsel  confines 
his  speech  to  the  issues  and  evidenee  in 
his  argument  to  the  jury.**  It  is  his  duty 
certainly,  if  his  interposition  is  called 
for  by  an  aggrieved  litigant,  to  interfere 
whenever  counsel  transcends  the  limits 
of  legfitimate  argument  in  addressing  a 
jury,  and  prevent  him  from  proceeding 
with  his  improper  remarks.  Either  of  his 
own  volition  or  impelled  by  objections  of 
adverse  counsel,  the  trial  court  should 
restrain  the  offender  from  continu- 
ing his  misconduct.**    The  performance 


dence  and  upon  reasonable  inferences  from 
the  testimony.  Eaighn  v.  Fox  (1915)  88 
N.  J.  L.  297,  95  Atl.  994. 

It  must  be  left  largely  to  the  discretion 
of  the  trial  judge  at  what  stage  of  the 
case  he  will  interfere  to  protect  a  litigant 
against  any  abuse  of  privilege  by  counsel. 
Massey  v.* Alston  (1917)  —  N.  C.  — ,  91 
S.  E.  964;  Baltimore  &  O.  R.  Co  v.  Polly 
(1858)  14  Gratt  (Va.)  447. 

62  Dickinson  v.  McBride  (1917)  127  Ark. 
555,  193  S.  W.  89 ;  St.  Louis  &  S.  E.  R.  Co. 
v.  Myrtle  (1875)  51  Ind.  566;  Womack  v. 
Horsley  (1915)  —  Iowa,  — ,  152  K.  W.  65; 
State  V.  Cameron  (1916)  177  Iowa,  379, 
158  N.  W.  563;  Ensor  v.  Smith  (1894)  57 
Mo.  App.  584;  Texas  &  P.  R.  Co.  v.  Garcia 
(1884)  62  Tex.  285,  6  Am.  Neg.  Cas.  519; 
Beaumont  Traction  Co.  v.  Dil worth  (1906) 
—  Tex.  Civ.  App.  — ,  94  S.  W.  362. 

A  court,  on  appeal,  hesitates  to  interfere 
with  an  exercise  of  the  discretion  of  the 
trial  court  when  counsel  indulged  in  in- 
temperate language,  not  justified  by  the  evi- 
■dence,   in  argument  to  the  jury.     Chicago 

6  A.  R.  Co.  V.  Pillsbury  (1887)  123  111.  9, 
5  Am.  St.  Rep.  483,  14  N.  E.  22. 

If  the  exercise  of  the  trial  court's  dis- 
cretion over  the  line  and  method  of  argu- 
ment was  not  plainly  abused,  an  appellate 
court  is  not  warranted  in  reversing  the 
judgment  merely  because  in  its  opinion 
a  different  course  should  have  been  pur- 
sued. Glover  v.  Pfeuffer  (1914)  —  Tex. 
Civ.  App.  — ,  163  S.  W.  984. 

Unless  the  privilege  of  counsel  in  argu- 
ment to  the  jury  is  grossly  abused,  the 
corrective  must  be  left  in  the  hands  of  the 
judge  who  presides  and  conducts  the  trial, 
in  the'  exercise  of  his  sound  discretion. 
Horah  v.  Knox   (1882)    87  N.  C.  483. 

A  trial  court  enjoys  peculiar  facilities 
for  observing  the  propriety  of  forensic  argu- 
ments, and  the  exercise  of  its  discretion 
over  thtMn,  when  invoked,  should  not  be 
revised  in  the  absence  of  obvious  or  prob- 
able   injury.     Chacon   v.   Territory    (1893) 

7  N.  M.  241,  34  Pac.  448. 

The  discretion  of  a  trial  court  upon  the 
trial  of  a  tripartite  suit  to  recover  land  is 
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not  abused  by  permitting  counsel  for  the 
interveners,  in  argument  to  the  jury,  to 
comment  on  the  fact  that  one  of  the  plain- 
tiffs, who  had  testified  in  disproof  of  his 
and  his  coplaintiffs'  right  to  the  land 
in  controversy,  had  filed  for  himself  a 
disclaimer.  Cook  v.  Carroll  Land  &  Cattle 
Co.  (1897)  —  Tex.  Civ.  App.  — ,  39  S.  W. 
1006. 

There  is  no  error  in  permitting  counsel 
for  a  successful  litigant  in  the  trial  of  a 
civil  action  for  personal  injuries  caused  by 
negligence,  in  his  argument  to  the  jury, 
to  read  and  comment  upon  questions  which 
the  trial  court  had  announced  it  purposed 
to  submit  to  the  jury.  Mclntyre  v.  Omer 
(1906)  166  Ind.  57,  4  L.R.A.(N.S.)  1130,  117 
Am.  St.  Rep.  359,  76  N.  E.  750,  8  Ann.  Cas. 
1087. 

8S  State  V.  Drake  (1905)  128  Iowa,  539, 
105  N.  W.  54. 

64  Wood  V.  State  (1916)  —  Tex.  Grim. 
Rep.  — ,  189  S.  W.  474. 

W  Missouri  P.  R.  Co.  v.  Metzger  (1888) 
24  Neb.  90.  38  N.  W.  27. 

M  Ala.— Sullivan  v.  State  (1880)  66  Ala. 
48;  Gross  v.  State  (1881)  68  Ala.  476;  Chil- 
dress v.  State  (1888)  86  Ala,  77,  5  So.  775; 
Louisville  &  N.  R.  Co.  v.  Orr  (1890)  91 
Ala.  548,  8  So.  360;  Tannehill  v.  State 
(1900)  159  Ala.  61,  48  So.  662;  Flowers 
V.  State  (1916)  —  AU.  App.  — ,  73  So. 
126. 

Ark.— Gossett  v.  State  (1898)  65  Ark. 
389,  46  S..  W.  537. 

Ga.— Mitehum  V.  State  (1852)  11  Ga.6l5; 
Dickerson  v.  Burke  (1858)  25  Ga.  225; 
Johnson  v.  Slappey  (1889)  85  Ga.  576, 
11  S.  E.  862;  Georgia  &  A.  R.  Co.  v. 
Pound  (1900)  111  Ga.  6,  36  S.  E.  312; 
Jones  V.  State  (1905)  123  Ga.  129,  51  S. 
E.  312. 

ni.— Chase  v.  Chicago  (1886)  20  III.  App. 
274;  Supreme  Lodge,  M.  W,  v.  Jones 
(1902)    11.1   111.   App.   241. 

Ind.— Proctor  v.  De  Camp  (1882)  83  Ind. 
559;  Goodwine  v.  Evans  (1892)  134  Ind. 
262,  33  N.  E.  1031;  Mainard  v.  Reider 
(1891)  2  Ind.  App.  115,  28  N.  E.  196;  In- 
dianapolis Journal  Newspaper  Co.  v.  Pugh 
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of  this  duty  has  evoked  general  approv- 

There  does  not  seem  to  be  a  single  case, 
eivU  or  erixninal,  in  which  complaint  was 
made  to  a  reviewing  court  that  the  trial 


judge  interfered  when  counsel  for  the  de- 
feated litigant  was  addressing  the  jury, 
to  prevent  his  stating  facts  not  in  evi- 
dence or  inferences  from  unproven  facts, 
where  the  trial  court  was  not  commended 


{1892)  6  Ind.  App.  510,  33  N.  E.  991; 
CSiicago,  I.  &  L.  R.  Go.  v.  Martin  (1902)  28 
ind.  App.  468,  63  N.  E.  247. 

La. — State  v.  Jones  (1899)  61  La.  Ann. 
103,  24  So.  594;  State  v.  Simon  (1912) 
131  La.  520,  59  So.  975. 

Me.— Pierce  v.  Whitney  (1848)  29  Me. 
188;  Rolfe  V.  Rumford   (1877)   66  Me.  664. 

Mass.— Summersell  v.  Fiah  (1875)  117 
Mftss.  312. 

Mich.— Scripps  v.  Reilly  (1877)  36  Mich. 
371,  24  Am.  Rep.  575;  Bedford  v.  Pemiy 
(188.5)  58  Mich.  424.  25  N.  W.  381. 

Miss.— Martin  v.  State  (1886)  63  Miss. 
505,  56  Am.  Rep.  812. 

Web.— Stratton  v.  Nye  (1895)  45  Neb. 
619,  eS  N.  VV.  028. 

W.  H.— Tucker  v.  Henniker  (1860)  41  N. 
H.  317. 

If.  Y.— CJook  V.  Ritter  (1885)  4  E.  D. 
Smith,  253. 

N.  C— Houser  v.  Beam  (1892)  111  N.  C. 
501,  16  S.  E.  335;  Maasey  v.  Alston  (1917) 
— N.  C.  — ,  91  S.  E.  064. 

Tex.— Missouri,  K.  &  T.  R.  Co,  v.  Walden 
a898)  —  Tex.  Civ.  App.  — ,  46  S.  W  87; 
Trinity  &  S.  R.  Co.  v.  O'Brien*  (1898)  18 
Tex.  Civ.  App.  690,  46  S.  W.  389;  Hanible- 
ton  V.  South  West  Texas  Baptist  Hospital 
(1915)  —  Tex.  Civ.  App.  — ,  172  S.  W.  574. 

We  have  so  often  held,  said  the  Ken- 
tucky court  of  appeals  on  one  occasion, 
that  trial  courts  should  not  permit  at- 
torneys in  presenting  their  clients'  cases 
to  make  statements  not  supported  by  the 
record,  that  it  would  seem  almost  unneces- 
sary to  repeat  it.  Owensboro  Shovel  & 
Tool  Co.  v.  Moore  (1913)  154  Ky.  431,  157 
S.  W.  1121. 

When  the  evidence  on  a  trial  does  not 
warrant  the  comments  of  counsel  in  ad- 
dressing the  jury,  there  is  no  error  on 
the  part  of  the  court  in  interposing  and 
stopping  his  argument.  Houser  v.  Beam 
(1892)  111  N.  C.  501,  16  S.  E.  335. 

It  ia  the  duty  of  the  trial  court  to 
arrest  the  argument  of  counsel  for  the  de- 
fendant to  the  jury  on  the  trial  of  an  ac- 
tion upon  a  promissory  note,  and  to  pre- 
vent him  frqm  saying  that  the  plaintiff 
had  not  proved  that  he  gave  value  for  the 
note,  when  no  evidence  to  shift  the  burden 
of  proof  on  that  point  had  been  introduced 
on  the  trial.  Dickerson  v.  Burke  (1868)  25 
6a.  225. 

That  counsel  for  the  holder  in  an  action 
to  recover  the  sum  due  on  a  promissory 
note,  silent  respecting  any  place  of  pay- 
ment, was  not  allowed  by  the  trial  court  to 
argne  to  the  jury  that  a  certain  place  of 
payment  was  fixed  by  the  agreement  and 
understanding  of  the  maker,  constitutes  no 
eaose  to  overtturn  a  judgment  in  favor  of 
an  indorser.  Pierce  v.  Whitney  (1848) 
29  Me.  188. 


A  trial  court  in  an  action  bv  a  servant 
against  his  master  for  damages  for  personal 
injuries  sustained  through  the  fall  of  a  der- 
rick while  at  work  rightly  prevents  the 
plaintiff's  counsel  from  arguing  to  the  jury 
that  the  foreman  who  had  charge  of  the 
work  was  incompetent,  and  that  defendant 
knew  it  or  ought  to  have  known  it.  when 
the  alleged  incompetence  was  only  coun- 
sel's inference  drawn  from  the  manner  of 
setting  up  the  derrick,  and  no  evidence 
showing  actual  incompetence  bad  been  of- 
fered in  the  case.  Summersell  v.  Fish 
(1876)   117  Mass.  312. 

The  action  of  the  court  trying  a  personal 
injury  action  against  a  railroad  company, 
in  refusing  to  allow  the  defendant's  counsel 
to  argue  to  the  jury  that  the  fact  should  be 
considered  of  weight  that  application  had 
been  made  and  refused  for  a  physical  ex- 
amination of  the  plaintiff,  constitutes  no 
error  to  be  reviewed  on  appeal,  where  the 
record  discloses  no  request  made  to  have 
such  an  examination,  no  evidence  that  the 
court  denied  it  if  it  was  made,  nor  any 
evidence  that  the  plaintiff  had  refused 
to  submit  to  an  examination.  Missouri, 
K.  &  T.  R.  (Do.  v.  Walden  (1898)  —  Tex. 
Civ.  App.  --,  46  S.  W.  87. 

A  trial  judge  commits  no  error  in  pro- 
hibiting counsel  from  explaining  to  the  jury 
in  an  action  to  recover  for  professional  serv- 
ices as  an  attorney,  the  object  and  motives 
of  his  client  in  respect  of  a  certain  con- 
veyance of  property,  when  there  is  no 
evidence  to  warrant  the  statements;  and 
the  court  properly  instructs  the  jury  that 
its  sole  concern  with  the  conveyance  is  the 
value  of  the  services  in  drawing  it  and  at- 
tending to  its  legal  execution  and  deliverv. 
Cook  V.  Ritter  (1855)  4  E.  D.  Smith  (N.  Y^.) 
253. 

A  trial  court  in  a  proceeding  to  condemn 
land  for  a  public  highway  does  not  err 
when,  npon  objection  made,  he  interferes 
and  stops  counsel  from  reading  and  com- 
menting upon,  in  argument  to  the  jury,  the 
report  of  viewers  appointed  to  assess  dam- 
ages, because  such  report  is  neither  in 
evidence  nor  a  proper  subject  for  the  jury 
to  consider.  Good  wine  v.  Evans  (1892)  134 
Ind.  262,  33  N.  E.  1031. 

On  the  contrary,  such  action  of  the  court 
is  proper  and  commendable.    Ibid. 

«  Moody  v.  Alabama  G.  S.  R.  Co.  (1892) 
99  Ala.  553,  13  So.  233 ;  Dickerson  v.  Burke 
(1858)  25  Ga.  225;  Western  Tube  Co.  v. 
Polobinski  (1900)  94  111.  App.  640,  affirmed 
in  (1901)  192  111.  113,  61  N.  E.  451; 
Goodwine  v.  Evans  (1892)  134  Ind.  262,  33 
N.  E.  1031;  State  v.  Simon  (1912)  131  La. 
520,  59  So.  975;  Summersell  v.  Fish  (1875) 
117  Mass.  312;  Menard  v.  Boston  &  M.  R. 
Co.  (1890)  150  Mass.  386,  23  N.  £.  214;  De 
Lisle  V.  W^ard  (1897)   168  Mass.  o79,  47  N. 
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for  doing  his  plain  duty  in  the  circum- 
stances. 

It  is  the  further  duty  of  a  trial  court, 
upon  objection  made,  to  rebuke  and  rep- 
rimand counsel  for  stating  to  the  jury 
facts  not  proven  on  the  trial.'* 

The  trial  court  is  not  absolved  from 
this  duty  by  an  airy  withdrawal  of  the 
offensive  remarks  by  counsel.** 

It  is  also  the  duty  of  the  trial  court 
when  counsel  has  been  guilty  of  the  mis- 
conduct of  making  statements  of  facts 


not  in  evidence  and  not  warranted  by  the 
evidence  in  addressing  the  jury,  to  tell 
the  jurors,  if  objection  has  been  made, 
that  such  statements  were  not  legitimate 
argument  and  should  be  disregarded.^ 
The  court  is  bound  to  make  his  corrective 
instructions  to  the  jury  so  clear,  explicit, 
and  emphatic  as  to  efface,  if  possible, 
any  prejudice  or  injurious  influence  like- 
ly to  have  resulted  from  the  misconduct 
of  counsel.''^  The  fact  that  proper  ob- 
jection was  made  in  the  presence  and 


£.  436,  3  Am.  Neg  Rep.  193;  Demelman  v. 
Burton  (1900)  176  ICass.  363,  57  N.  E. 
665;  Bolar  v.  Williams  (1883)  14  Neb.  386, 
15  N  W.  716;  Territory  v.  Cordova  (1902) 
11  N.  M.  367.  68  Pac.  919;  Hill  v.  Water 
&  Sewer  Comrs.  (1894)  77  Hun,  491,  28 
N.  Y.  Supp.  1089;  State  v.  Bryan  (1883) 
89  N.  C.  531;  Houser  v  Beam  (1892)  111 
N.  C.  501,  16  S.  E.  335;  Missouri,  K.  &  T.  R. 
Co.  V.  Walden  (1898)  —  Tex  Civ.  App. 
— ,  46  S.   W.  87. 

A  prisoner  on  trial  for  murder  has  no 
ground  of  complaint  when  the  trial  court 
stops  his  counsel  in  misstating  law  and 
facts  not  in  evidence,  in  addressing  the 
jury,  for  that  is  the  duty  of  the  court. 
IState  V.  Simon  (1912)  131  La.  520,  59  So. 
975. 

If  a  trial  court  perceives,  or  even  mis- 
takenly believes,  that  counsel  addressing 
the  jury  as  misstating  the  evidence  and 
attempting,  either  wilfully  or  inadver- 
tently, to  mislead  the  jury,  he  not  only 
does  not  err,  but  performs  a  duty,  in  call- 
mg  the  attention  of  the  counsel  to  what 
really  was  the  evidence.  Territory  v.  Cor- 
dova (1902)   11  N.  M.  367,  68  Pac.  919. 

M  Wolff e  V.  Minnis  (1883)  74  Ala.  386; 
Young  V.  Pollak  (1888)  85  Ala.  439,  5 
So.  279;  Childress  v.  State  (1888)  S6  Ala. 
77,  6  So.  775;  Jackson  v.  Robinson  (1890) 
«3  Ala.  157,  9  So.  391;  Seaboard  Air-Line 
R.  Co.  V.  Horning  (1916)  18  Ga.  App.  396, 
89  S.  E.  493;  Indianapolis  Journal  News- 
paper Co.  V.  Pugh  (1892)  6  Ind.  App.  610, 
33  N.  E.  99J ;  Owensboro  Shovel  &  Tool  Co. 
V.  Moore  (1913)  164  Ky.  431,  157  S.  W. 
1121;  Martin  v.  State  (1886)  63  Miss.  505, 
56  Am.  Rep.  812;  Ritter  v.  First  Nat.  Bank 
(1885)  87  Mo.  574;  Hayes  v.  Smith  (1900) 
62  Ohio  St.  161,  66  N.  E.  879.  7  Am.  Neg. 
Rep.  493;  Wagner  v.  Hazle  Twp.  (1906)  216 
Pa.  219,  64  Atl.  405 ;  Walsh  v.  Wilkes-Barre 
(1906)  215  Pa.  226,  64  Atl.  407. 

It  is  the  duty  of  the  trial  court  to  repri- 
mand counsel  for  the  people  in  a  murder 
trial,  for  stating  to  the  jury  a  fact  not  in 
evidence  as  a  basis  of  argument  to  show  a 
motive  of  the  accused  to  kill  the  deceased. 
People  V.  Cook  (1905)  148  CaL  334,  83  Pac. 
43. 

WWolffe  V.  Minnis  (1883)  74  Ala.  386. 

Wlbid.;  Young  V.  Pollak  (1888)  85  Ala. 
439.  5  So.  279;  Childress  v.  State  (1888) 
86  Ala.  77,  6  So.  775;  Louisville  &  N.  R.  Co. 
V.  Orr  (1890)  91  Ala.  648,  8  So.  360;  Jack- 
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son  V.  Robinson  (1890)  93  Ala.  157,  9  So. 
391;  Seaboard  Air-Line  R.  (^.  v.  Homing 
(1916)  18  Ga.  App.  396,  89  S.  E.  493;  Indi- 
anapolis Journal  Newspaper  Co.  v.  Pugh 
(1892)  6  Ind.  App.  510,  33  N.  E.  991;  Chi- 
cago, L  &  L.  R.  O).  V.  Martin  (1902)  28  Ind. 
App.  468,  63  N.  E.  247;  Owensboro  Shovel 

6  Tool  Co.  V.  Moore  (1913)  154  Ky.  431, 
157  S.  W.  1121;  Martin  v.  State  (1886)  63 
Miss.  505,  66  Am.  Rep.  812;  Ritter  v.  First 
Nat.  Bank  (1886)  87  Mo.  574;  Haves  v. 
Smith  (1900)  62  Ohio  St.  161,  56  N.  E.  879, 

7  Am.  Neg.  Rep.  493;  Walsh  v.  Wilkes-Barre 
(1906)  215  Pa.  226,  64  Atl.  407;  Young  v. 
State  (1900)  41  Tex.  Crim.  Rep.  442.  55  S. 
W.  331. 

It  is  the  duty  of  the  court  in  a  criminal 
trial,  if  requested  by  the  accused,  to  cor- 
rect, by  proper  instructions  to  the  jury, 
comments  of  the  district  attorney  in  sum- 
ming up  upon  a  theory  of  the  crime  which 
had  collapsed  utterly  for  lack  of  supporting 
evidence.  People  v.  Montgomery  (1903)  176 
N.  Y.  219,  68  N.  E.  258. 

A  defendant  in  the  trial  of  an  action  on  a 
promissory  note  has  no  ground  of  complaint 
that  his  counsel  was  stopped  by  the  trial 
court  in  addressing  the  jury  as  he  was  about 
to  say  that  the  plaintiff  had  not  proved 
that  he  gave  value  for  the  paper,  and  that 
the  jury  was  instructed  that  no  evidence 
had  been  offered  to  shift  the  onus  on  that 
point.  Dickerson  v.  Burke  (1868)  26  6a. 
225. 

71 A  correction  by  the  trial  court  of  an 
illegitimate  argument  or  an  unwarranted 
statement  of  counsel  to  the  jury  should  be 
as  broad  as  the  error  committed.  Alabama 
Iron  &  Fuel  Co.  v.  Benenante  (1914)  11  Ala. 
App.  644,  66  So.  942. 

If  a  trial  court,  when  due  and  proper 
objection  is  made,  falls  8hoi:t  in  any  sub- 
stantial respect  of  doing  his  full  duty  in 
repairing  and  nullifying  the  effect  of  argu- 
ments of  counsel  to  the  jury  outside  the 
evidence  in  the  case  or  otherwise  grossly 
improper,  the  aggrieved  litigant  should  be 
relieved  by  the  grant  of  a  new  trial.  Main- 
ard  V.  Reider  (1891)  2  Ind.  App.  115,  28  N. 
E.  196. 

A  mere  statement  by  a  trial  court  to  the 
jury,  upon  objection  being  made  and  excep- 
tion taken  to  statements  made  by  counsel 
in  argument,  that  the  remarks  are  not  evi- 
dence, does  not  cure  the  evil,  and  is  not  suf- 
ficient to  remove  the  prejudice  that  the  ob- 
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hearing  of  tlie  jury^  to  the  obnoxious  re* 
miurks  of  counsel,  does  not  exeuse  the 
court  from  performing  this  duty.''* 
Neither  is  he  excused  from  its  perform- 


ance by  the  offender's  withdrawal  of  such 
remarks."**  If  the  misconduct  of  counsel 
is  gross  and  wilful,  it  is  the  duty  of  the 
court  either  to  order  a  juror  drawn,  and 


jeotionable  language  was  calculated  to  excite 
in  the  jurors'  minds.  Hundley  v.  Qiadick 
(1896)  109  Ala.  575,  19  So.  845. 

No  mere  statement  by  the  trial  court  that 
objectionable  and  prejudicial  language  used 
hy  counsel  in  addressing  the  jury  is  im- 
proper or  out  of  order  is  sufficient  to  cure 
the  evil  effeet  of  it;  nothing  short  of  action 
by  the  court,  such  as  satisfies  it  that  the 
prejudice  naturally  excited  by  such  language 
has  been  removed  from  the  jurors'  minds, 
ought  to  save  a  cause  from  a  new  trial  on 
motion  of  the  injured  litigant.  Florence 
Cotton  &  Iron  Co.  v.  Field  (1894)  104  Ala. 
471,  16  So.  638;  Scott  v.  State  (1896)  110 
Alju  48,  20  So.  468;  Birmingham  R.  Light 
^  P.  Co.  ▼.  Drennen  (1911)  175  Ala.  338,  57 
So.  876,  Ann.  Cas.  1914C,  1037. 

A  simple  statement  by  the  court,  con- 
curred in  by  the  offending  counsel,  that  mat- 
ter  which  had  been  ruled  out  of  evidence  on 
the  trial  would  not  be  before  the  jury  for 
consideration,  is  not  sufficiently  positive, 
definite,  and  emphatic  for  an  appellate  court 
having  the  judgment  under  review  to  say 
with  certainty  that  the  unfavorable  and 
erroneous  impressions  of  the  jury  were  prob- 
ably removed.  Watson  v.  Adams  (1914) 
187  Ala.  490,  65  So.  528,  Ann.  Cas.  1916E, 
665. 

A  tardy  recognition  by  a  trial  court  when 
,  charging  the  jury,  and  an  apologetic  treat- 
ment by  him  in  his  charge,  of  highly  preju- 
dicial remarks  of  counsel  in  his  closing  argu- 
ment to  the  jury,  after  declining  at  the 
time  to  rule  upon  the  opponent's  objection 
to  the  misconduct,  do  not  remove  from  the 
minds  of  the  jury  the  legitimate  and  natural 
ill  effect  of  the  improper  language.  Sea- 
bury  V.  Detroit  United  R.  Co.  (1916)  — 
Ifich.  — ,  160  N.  W.  570. 

A  mere  gentle  suggestion  from  the  trial 
judge  to  a  public  prosecutor  who,  in  argu- 
ment to  the  jury  in  a  murder  trial,  has  made 
assertions  of  matters  neither  in  evidence 
nor  susceptible  of  proof,  prejudicial  to  the 
prisoner,  after  an  objection  bv  his  counsel, 
that  counsel  confine  his  remarlcs  to  the  rec- 
ord, without  rebuking  the  offender  or  direct- 
ing the  jury  to  disregard  the  obnoxious 
remarks,  is  inadequate  and  insiifficient  to 
cure  the  evil  done.  State  v.  Furgerson 
(1899)  152  Mo.  92,   53  S.  W.  427. 

A  mild  rebuke  from  the  trial  court,  after 
an  objection  by  the  defendant,  to  counsel 
for  the  state  in  a  criminal  trial,  for  detail- 
ing to  the  jury  the  substance  of  a  confession 
not  in  evidence,  privately  made  to  him  hy 
a  witness  who  turned  state's  evidence,  is 
wholly  insufficient  to  repair  the  injury  done 
to  the  accused,  and  to  enable  his  conviction 
to  stand.  State  v.  Wigger  (1906)  196  Ho. 
90,  93  S.  W.  390. 

An  admonition  by  a  trial  court  to  counsel 
to  keep  within  the  record  is  hardly  sufficient 
to  nullify   counsel's   statements   and   allu- 
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sions  to  facts  of  which  no  evidence  was  ad- 
duced and  which  were  materially  prejudicial. 
Ensor  v.  Smith  (1894)  57  Mo.  App.  584. 

A  mild  direction  by  a  trial  judge  to  the 
jury,  to  base  its  verdict  on  the  evidence 
alone,  does  not  eradicate  prejudices  created 
by  repeated  appeals  of  counsel  to  passion 
and  bias,  against  objections  of  adverse  coun- 
sel, which  are  in  no  wise  supported  by  the 
evidence.  Fishblatt  v.  New  York  City  R. 
Co.  (1906)  51  Misc.  648,  99  N.  Y.  Supp.  836. 

A  mere  formal  announcement  by  the 
court,  that  an  objection  to  the  misconduct 
of  counsel  in  addressing  the  jury  is  sus- 
tained, does  not  go  far  enough  to  cure  the 
evil  effect  of  the  improper  speech;  the  court 
is  bound  at  once  and  plainly  to  direct  the 
jury  to  disregard  the  objectionable  remarks. 
Andrews  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1897)  96  Wis.  348,  71  K  W.  372,  3  Am. 
Neg.  Rep.  626. 

A  mere  direction  by  the  court  to  the  jury 
to  disregard  what  the  plaintiffs  counsel  had 
said,  if  anything,  that  was  outside  the  evi- 
dence, does  not  cure  the  mischief  of  the 
plaintiff's  counsel's  statement,  in  argument 
to  the  jury,  of  sundry  matters  material  to 
the  issue  and  not  proved  as  if  they  were 
facts  in  evidence,  and,  their  prejudicial  na- 
ture being  apparent  and  due  objection  hav- 
ing been  made  to  them,  an  exception  taken 
requires  a  reversal.  Herrick  v.  Holland 
(1910)  83  Vt.  502,  77  Atl.  6. 

Making  all  due  allowance  for  the  zeal  of 
counsel,  when  it  is  evident  that  he  designed 
to  stir  up  resentment  in  the  jiirors,  to  arouse 
their  passions,  and  to  discredit  and  prejudice 
his  opponent's  case,  a  mere  direction  by  the 
court  to  the  jury  to  disregard  the  improper 
remarks  does  not  cure  the  evil.  Rudiger  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  (1898)  101 
Wis.  292,  77  N.  W.  169. 

A  mere  instruction  to  the  jury  to  disre- 
gard all  statements  of  counsel  that  are  not 
supported  by  the  evidence  falls  short  of 
correcting  the  evil,  except  where  it  was 
plainly  harmless.  (>oss  v.  Grant  (1883)  62 
N.  H.  675,  13  Am.  St.  Rep.  607. 

78  The  failure  and  error  of  a  court  trying 
a  criminal  cause,  to  deliver  plain  corrective 
instructions  to  the  jury  to  cure  improper 
and  injurious  argument  by  the  public  prose- 
cutor in  whirh  he  accused  the  prisoner  of 
another  crime,  are  not  excused  by  the  fact 
that  the  prisoner's  counsel  made  proper  ob- 
jection at  the  time  in  the  presence  and  hear- 
ing of  the  jury.  Young  v.  State  (1900)  41 
Tex.  Crim.  Rep.  442,  56  S.  W.  331. 

Wit  is  necessary,  according  to  the  New 
Hampshire  supreme  court,  for  the  trial 
judge,  when  counsel  has  offended  by  making 
statements  to  the  jury  of  matters  of  fact 
not  in  evidence,  even  though  he  may  have 
acknowledged  his  misconduct  and  withdrawn 
the  obnoxious  remarks,  to  tell  the  jurors 
that  unsworn  statements  are  not  evidence, 
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a  continuance  of  the  cause,''^  or  to  set 
aside  the  verdict,  unless  he  shall  be  clear- 
ly and  affirmatively  convinced  that  the 
verdict  would  have  been  what  it  was  if 
the  improper  and  illegitimate  language 
had  not  been  used.^' 

Although  it  is  generally  within  the  dis- 
cretion of  the  trial  court  to  decide  when 
he  shall  interfere  when  counsel  abuses 
his  privileges  in  argument,''®  yet,  if  the 
misconduct  is  aggravated,  it  may,  it  has 
been  said,  call  for  immediate  action  by 
the  trial  court,*^  and  in  that  association, 
it  was  added,  it  may  always  be  safer  for 
him  to  act  promptly,  and  also  in  his 
charge  to  caution  the  jury  against  any 
wrongful  influence  of  the  remarks  made 
by  counsel  in  the  heat  and  zeal  of  de- 
bate.*" 

Vll,  The  privileges  of  counsel  in  argu* 
ment  to  jury. 

As  has  been  and  shall  be  shown,  ubi 
supra  et  infra,  counsel  trying  a  cause  is 
not  permitted  to  state  facts  in  argument 
to  the  jury  of  which  there  has  been  no 
evidence  on  the  trial,  or  which  are  not  de- 
ducible  from  aught  in  the  record ;  nor  al- 
lowed to  appeal  to  the  passions  and  prej- 


udices of  the  jurors  on  the  basis  of  facte 
neither  proved  nor  admissible  in  proof  if 
offered.  But  within  these  bounds  he  may 
range  at  lazge  over  a  field  of  ample  area. 
It  is  his  privilege  to  embellish  his  argu- 
ment by  illustrations.^^  Illustrations, 
analogies,  and  inferences  from  proven 
facts  have  all  been  pronounced  legiti- 
mate.™ He  may,  without  overstepping 
the  bounds  of  legitimate  argument,  make 
metaphorical  allusions  deducible  from 
the  evidence  in  the  particular  case,  if 
they  do  not  include  any  statement  of 
fact  or  relate  to  matters  extrinsic  to  the 
evidence.**  He  may  draw  illustrations 
from  books  and  newspapers  in  hand  pro- 
vided he  confines  himself  to  the  facts  in 
evidence.**  It  is  his  privilege,  to  be  exer- 
cised under  responsibility  for  abusing  it 
and  subject  to  the  general  control  of  the 
court,  to  read  from  scientific  works  mat- 
ter pertinent  to  the  issue  in  support  of 
his  contentions.**  The  abstract  right  of 
counsel  to  read  and  adopt  as  his  own,  by 
way  of  illustration  or  ratiocination,  per- 
tinent excerpts  or  quotations  from  a 
book  or  other  work  of  art  or  science,  as 
long  as  he  does  not  use  the  matter  as  evi- 
dence,   appears    to    be    unchallenged.** 


and  should  have  no  weight.  Bullard  v.  Bos- 
ton &  M.  R.  Co,  (1886)  64  N.  H.  27,  10  Am. 
St.  Rep.  367,  5  Atl.  838,  5  Am.  Neg.  Cas.  61. 

An  airy  withdrawal  of  his  objectionable 
remarks  by  counsel  guilty  of  stating  facts 
not  in  evidence,  and  of  which  no  proof  was 
competent,  in  addressing  the  jury,  does  not 
absolve  the  court  from  his  duty  to  instruct 
the  jury  clearly  and  explicitly  that  such 
statements  were  improper  and  illegitimate 
argument,  and  must  be  disregarded.  Wolffe 
V.  Minnis   (1883)   74  AU.  386. 

A  simple  suggestion  from  the  court,  with- 
out a  positive  and  pointed  direction  to  the 
jury,  not  to  consider  at  all  an  objectionable 
and  objected  to  statement  of  counsel  in  ad- 
dressing the  jurors,  does  not  remove  the  evil 
effect  of  improper  remarks,  even  where  the 
offender  withdrew  them  and  requested  the 
jury  to  disregard  what  he  had  said.    Chica- 

50,  R.  I.  &  T.  R.  Co.  V.  Musick  (1903)  33 
*ex.  Civ.  App.  177,  76  S.  W.  219. 

74  Wagner  v.  Hazle  Twp.  (1906)  215  Pa. 
219,  64  Atl.  405. 

7»  East  Tennessee,  V.  &  G.  R.  Co.  v.  Bav- 
liss  (1883)  75  Ala.  466;  Louisville  &  N.  R. 
Co.  v.  Orr  (1890)  91  Ala.  548,  8  So.  360. 

If  a  statement  of  a  fact  wholly  unsup- 
ported by  the  record,  made  by  counsel  in 
argument  to  the  jury,  is  so  prejudicial  in 
its  nature  that  it  may  have  improperly  in- 
fluenced the  jury,  the  court  should  set  aside 
any  verdict  won  by  the  offending  counsel. 
Owensboro  iShovel  &  Tool  Co.  v.  Moore 
(1913)  154  Ky.  431,  157  S.  W.  1121. 

76  In  the  course  of  an  opinion  of  the  Vir- 
ginia court  of  appeals,  declining  to  inter- 
fere with  the  action  of  a  trial  court  in  post- 
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poning  its  decision  upon  objections  to 
comments  of  counsel  in  argument  to  the 
jury  upon  excluded  testimony,  the  writer 
said:  It  is  the  duty  of  the  court  to  decide  , 
all  questions  of  law  which  may  be  pertinent 
to  the  case  and  be  referred  to  his  decision 
by  any  party.  But  he  may  exercise  his  dis- 
cretion as  to  the  time  of  deciding  them ;  and 
if  he  can  better  decide  them  after  the  ar- 
gument of  the  case  than  before  it,  he  has 
a  right  to  postpone  the  decision  until  after 
the  argument.  We  must  presume  in  this 
case  thajb  the  court  properly  exercised  his 
discretion  in  declining  to  act  on  the  instruc- 
tions asked  for  by  the  defendant,  or  to  give 
any  other  until  the  argument  was  closed, 
and  1  am  of  opinion  that  he  did  not  err  in 
doing  so.  Baltimore  &  0.  R.  Co.  v.  Polly 
(1858)    14  Grat.    (Va.)   447. 

77  Massev  v.  Alston  (1917)  —  N.  C.  — .  91 
S.  E.  964/ 

78  Henderson  v.  State  (1916)  —  Ala.  App. 
— ,  72  So.  590. 

7»  Sullivan  v.  State  (1880)   66  Ala,  48. 

80  Mays  v.  State  (1916)  18  Ga.  App.  241, 
89  S.  E.  174. 

Allusions  by  counsel  in  argument  to  the 
jury  which  have  some,  even  though  it  is 
slight,  connection  with  the  main  question 
in  the  case,  do  not  constitute  such  depar- 
tures from  the  issues  as  work  a  reversal  of 
the  judgment.  Chicago  &  A.  R.  Co.  v.  An- 
derson (1897)  166  111.  572,  46  N.  E.  1126,  2 
Am.  Neg.  Rep.  318,  affirming  (1896)  67  111. 
App.  386. 

81  Baldwin  v.  Bricker  (1882)  86  Ind.  221. 
8«Wade  V.  De  Witt  (1857)  20  Tex.  .398. 
SSLegg  V.  Drake  (1863)  1  Ohio  St.  286. 
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Reason,  according  to  one  authority,  is 
neither  more  nor  less  than  reason  because 
it  happens  to  be  read  from  a  book,  and  a 
rule  that  should  attempt  to  compel  coun- 
sel to  use  only  their  own  arguments  for 
every  position  they  might  assume  would 
be  very  difl&cult  to  enforce.**  Counsel 
addressing  a  jury  may  with  perfect  pro- 
priety refer  by  way  of  illustration  to 
historic  facts  of  which  judicial  notice  is 
taken,** 
Any  argument  which  fairly  states  in- 


ferences to  be  drawn  from  any  fact  prov- 
en in  the  case  is  a  proper  one.**  Counsel 
has  a  perfect  right  in  arguing  to  the  jury 
to  comment  upon  and  make  reasonable 
deductions  from  any  testimony  on  the 
trial.*''  It  is  an  advocate's  privilege  to 
make  such  deductions  as  he  may  think 
the  evidence  justifies,  and  he  is  allowed 
a  wide  latitude  in  that  respect  so  long  as 
he  keeps  to  a  discussion  of  the  issues  and 
evidence.**  He  is  entitled  to  draw  his 
own  conclusions  from  the  testimony  on 


MCory  V.  Silcox  (1854)  6  Ind.  39. 

WHall  V.  United  States  (1893)  150  U.  S. 
76.  37  L.  ed.  1003,  14  Sup.  Ct.  Rep.  22. 

M  Henderson  v.  State   (Ala.)  supra. 

WMoragne  v.  State  (1917)  —  Ala.  App. 
— .  74  So.  862,  reversed  on  another  point  in 
(1917)  —  Ala.  — ,  77  So.  322. 

M  Supreme  Lodge,  M.  W.  v.  Jones  (1903) 
113  in.  App.  241. 

Thus,  counsel  has  a  right  to  contend  to 
the  jury  that  the  adverse  litigant  had  en- 
deavored to  cheat  his  client  in  the  transac- 
tion out  of  which  the  action  arose,  and  to 
assert  that  he  was  prepared  to  go  to  any 
len^h  to  accomplish  his  nefarious  design, 
when  his  own  client's  testimony  made  such 
contention  and  assertion  reasonable  infer- 
ences. Hamlin  v.  Philbrook  (1916)  —  N.  H. 
—,  97  Atl.  977. 

A  charge  made  by  plaintiffs  counsel  in 
addressing  the  jury  on  the  trial  of  an  ac- 
tion for  personal  injuries  by  a  servant 
against  his  master,  that  immediately  after 
the  plaintiff  was  injured  agents  of  defend- 
ant collected  exhibits  for  evidence  on  the 
trial,  is  warranted  by  proof  that  one  article 
presented  as  an  exhibit  was  in  fact  picked 
up  soon  after  the  injury  and  kept  to  be 
shown  at  the  trial.  Carleton  v.  E.  &  T. 
Fairbanks  &  Go.  (1915)  88  Vt.  537,  93  Atl. 
462. 

And  when,  in  such  an  action,  it  appeared 
on  the  trial  that  the  injuries  complained 
of  were  received  by  the  plaintiff  from  the 
operation  of  a  circular  saw,  and  the  board 
he  was  sawing  at  the  time  was  produced  on 
his  counsel's  demand  by  an  officer  of  the 
defendant,  who,  in  producing  it,  admitted 
that  he  had  refused  to  do  so  when  requested 
before  the  trial,  the  plaintiff's  counsel  is 
within  the  limits  of  legitimate  argument  in 
commenting  unfavorably  to  the  jury  upon 
defendant's  refusal  to  produce  the  board 
voluntarily.    Ibid. 

In  an  action  to  recover  from  an  alleged 
purchaser  of  promissory  notes  secured  by 
a  chattel  mortgage,  a  deficit  arising  on  fore- 
closure of  the  mortgage,  comment,  in  argu- 
ment to  the  jury,  of  defendant's  counsel 
concerning  the  anxiety  of  the  plaintiff's 
agent  to  sell  the  notes,  is  legitimate  infer- 
ence  and  deduction  from  the  acts  of  the 
agent  proved,  and  does  not  rest  upon  mat- 
ter outside  the  evidence^  J.  I.  Case  Thresh- 
ing Macfa.  Co.  T.  TaUman  (1913)  185  111. 
App.  68. 

A.  statement  by  counsel  for  an  adminis- 
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trator  defending  an  action  to  recover  an 
alleged  loan  of  gold  to  the  deceased,  in  ar- 
gument to  the  jury,  that  a  certain  assess- 
ment of  the  gold  against  the  claimant  for 
taxation  made  by  consent  to  cover  the  year 
of  the  alleged  loan,  and  greatly  exceeding 
in  amount  the  assessments  of  previous 
years,  had  been  fixed  up  for  evidence  in  the 
case,  does  not  transcend  the  scope  of  legiti- 
mate deduction  and  inference.  Fish  v. 
Welch  (1914)  157  Ky.  19,  162  S.  W.  553. 

Testimony  on  the  trial  of  an  action 
against  a  railroad  company  for  negligently 
injuring  a  passenger  by  prematurely  start- 
ing its  train  as  she  was  attempting  to  alight 
at  her  destination,  showing  that  she  was 
the  only  passenger  and  hers  the  only  ticket 
for  that  station,  that  she  had  frequently 
theretofore  ridden  to  the  same  station  on 
the  same  train  in  charge  of  the  same  con- 
ductor, who  had  each  time  taken  up  her 
ticket,  and  finally  that  on  the  occasion  when 
she  was  injured  the  conductor  was  at  the 
rear  end  of  the  train  when  she  essayed  to 
leave  it  in  the  darkness,  and  that  the  train 
started  before  she  was  clear  of  it,  justifies 
her  counsel  in  arguing  to  the  jury  that  the 
conductor  must  have  known  that  she  meant 
to  get  off  at  the  place  where  she  was  in- 
jured, and  must  have  forgotten  that  he  had 
aboard  a  passenger  who  was  to  get  off  at 
that  station.  Seeley  v.  Central  Vermont  R. 
Co.  (1914)  88  Vt.  178,  92  Atl.  28. 

Inasmuch  as,  by  judicial  construction  of 
the  governing  statute,  the  exemption  of  a 
railroad  company  from  liability  for  kiUing 
or  injuring  live  stock  on  unfenced  parts  of 
its  tracks  rests  upon  the  necessity  of  leav- 
ing open  certain  trackage,  and  ceases  with 
the  ceasing  of  that  necessity,  an  asser- 
tion* in  an  address  to  the  jury  by  counsel 
for  the  plaintiff  trying  an  action  against 
a  railroad  company  for  killing  cattle 
near  the  terminals  of  switches  in  an 
unfenced  switching  yard,  that  the  ends 
of  the  switches  constituted  the  yard  limits, 
is  permissible  argument  where  a  servant  of 
defendant  who  testified  for  it  had  sworn  to 
the  effect  that  no  sign  marked  the  yard 
limit  where  the  casualty  occurred,  and  that 
such  limit  was  the  uttermost  switch.  Ft. 
Worth  &  D.  G.  R.  Co.  ▼.  Deeatur  Cotton  Seed 
Oil  Co.  (1917)  —  Tex.  Civ.  App.  — ,  193  S. 
W.  392. 

It  is  not  misconduct  in  counsel  for  the 
commonwealth  in  argument  to  the  jury  up- 
on a  trial  for  homicide,  to  illustrate  the 
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the  trial,*®  and  to  state  his  view  of  the 
facts  testified  to  by  the  witnesses  with- 
out incurring  the  chaise  of  misstating 
facts.^  The  counsel  for  the  state  in  a 
criminal  trial,  for  example,  is  entirely 
within  the  bounds  of  legitimate  argu- 
ment in  contending  that  the  prisoner's 
character  is  shown  unfavorably  by  the 
testimony  given  by  his  own  witnesses  to 
his  acts  and  conduct.®^ 

Any  conduct  of  a  litigant  or  his  coun- 
sel, so  far  as  it  has  appeared  before  the 
jury  in  the  trial  of  a  cause,  that  bears 
upon  the  good  faith  of  his  contentions,  is 
a  proper  subject  of  comment  by  the  ad- 
verse counsel.®* 

A  plaintiff's  counsel  has  a  right  to  di- 
rect the  attention  of  the  jury  to  the  logi- 


cal effect  of  the  defense  set  up  in  the- 
case,  if  it  is  true.®* 

An  advocate  trying  a  cause  may  prop- 
erly comment  unfavorably  to  the  jury 
upon  the  failure  of  the  adverse  litigant 
to  bring  forward  competent  evidence 
known  to  be  in  his  possession.®* 

On  the  other  hand,  in  the  presentation 
of  cases  to  juries,  counsel  cannot  be  ham- 
pered by  the  rules  of  logic ;  he  cannot  be 
compelled  to  reason  logically  or  to  draw 
none  but  correct  inferences  from  the  evi- 
dence on  the  trial.®^  If  counsel  in  argu- 
ment to  the  jury  should  draw  illogical, 
unreasonable,  or  even  absurd  deductions 
from  the  evidence,  the  remedy  is  not  in- 
terference by  the  court,  but  exposure  and 


evidence  by  having  a  person  stand  before 
the  jury  in  such  wise  as  to  indicate  the 
courses  the  fatal  bullets  fired  by  the  accused 
would  have  taken,  if  they  had  been  fired 
in  the  direction  which  the  prosecution  con- 
tended the  evidence  proved  thev  had.  Herr- 
on  V.  Cora.  (1901)  23  Ky.  L. 'Rep.  782,  64 
S.  W.  432. 

MWhen  remarks  of  counsel  in  argument 
to  a  jury  to  which  objection  is  made  by  his 
opponent  are  explicitly  declared  by  him  to 
be  an  expression  of  the  conclusions  he  has 
reached  from  the  evidence  in  the  case,  and 
there  has  been  testimony  upon  which  his 
stated  conclusions  might  rest,  no  error  is 
committed  by  the  trial  court  in  declining 
to  instruct  the  ijury  to  disregard  the  re- 
marks. Seaboard  Air-Line  R.  Co.  v  Horn- 
ing (1916)  18  Ga.  App.  396,  89  S.  E.  493. 

The  testimony  in  a  murder  trial  to  the 
facts  and  circumstances  respecting  the 
weapon  used  in  perpetrating  the  crime 
charged,  having  left  it  an  open  question  to 
be  answered  by  the  jury  whether  it  was  a 
rifle  or  a  shotgun  that  was  employed,  either 
being  available,  the  district  attorney  is 
within  his  privilege  in  arguing  that  the  evi- 
dence established  that  one  rather  than  the 
other  was  the  instrument  of  death.  People 
V.  Weston  (1917)  32  Cal.  App.  571,  163  Pac. 
691. 

WKaign  v.  Fox  (1915)  88  N.  J.  L.  297, 
95  Atl.  994. 

MShular  v.  State  (1885)  105  Ind.  289,  55 
Am.  Rep.  211,  4  N.  E.  870,  7  Am.  Crim.  Rep. 
509. 

WBlaisdell  v.  Davis  (1898)  72  Vt.  295, 
48  Atl.  14. 

Thus,  counsel  may  legitimately  argue  to 
the  jury  that  the  adverse  litigant  deceived 
his  own  counsel  about  the  facts  of  the  case, 
and  for  support  of  his  position  refer  to  con- 
trasting statements  in  the  opening  and  clos- 
ing addresses  of  his  opponent,  and  compare 
them  with  the  testimony  of  the  client  on 
the  witness  stand.  Demelman  v.  Burton 
(1900)   176  Mass.  363,  57  N.  E.  665. 

It  is  legitimate  argument  to  a  trial  jury 
for  counsel  for  intervening  parties  in  a  tri- 
partite suit  to  recover  land,  to  comment  on 
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the  fact  that  the  attorneys  for  the  plain- 
tiffs and  defendants  had  acted  in  harmony 
throughout  the  trial,  and  that  their  clienta 
had  compromised  their  differences  in  the 
litigation.  Cook  v.  Carroll  Land  &  Cattle 
Co.  (1897)  —  Tex.  Civ.  App.  — ,  39  S.  W. 
1006 

M  A  statement  by  plaintiff's  counsel  in 
argument  to  the  jury  on  the  trial  of  an  ac- 
tion on  a  promissory  note,  where  the  defense 
was  non  est  factum,  that  if  such  defense 
was  true,  then  the  plaintiff  was  charged 
with  forgery,  is  not  one  of  fact  without  evi- 
dence; it  is  only  legitimate  inference  and 
argument.  Brown  v.  Johnston  Bros.  (1902> 
135  Ala.  608,  33  So.  683. 

MBlaisdell  v.  Davis  (Vt.)  supra. 

In  many  cases,  failures  to  introduce  proof, 
or  to  explain  suspicious  conduct,  when  it 
appears  reasonable  that  such  proof  or  ex- 
planation would  have  been  made  had  it  ex- 
isted, are,  it  has  been  said,  legitimate  sub- 
jects of  comment  by  counsel  in  argumenta 
to  juries.  Sullivan  v.  State  (1880)  66  AUu 
48. 

It  is  perfectly  legitimate  for  plaintiff's 
counsel  in  arguing  to  the  jury  on  the  trial 
of  an  action  against  a  railroad  company  to 
recover  losses  by  fire  alleged  to  have  started 
from  sparks  from  a  passing  train,  to  com- 
ment upon  the  significance  of  the  fact  that 
from  defendant's  records  of  train  move- 
ments called  "block  sheets,"  which  had  been 
put  in  evidence,  the  particular  papers  relat- 
ing to  the  time  and  place  involved  in  the 
action  were  missing,  notwithstanding  there 
was  testimony  that  they  had  been  lost. 
Dawson  v.  Chicago,  B.  &  Q.  R.  Co.  (1917)  — 
Mo.  App.  — ,  193  S,  W.  43. 

8ft  Owens  V.  State  (1904)  120  Ga.  209,  47 
S.  E.  545;  Seaboard  Air-Line  R.  Co.  v.  Horn- 
ing (1916)  18  Ga.  App.  396,  89  S.  E.  493; 
Supreme  Lodge,  M.  W.  v.  Jones  (1903)  lia 
III  App.  241;  Goaselin  v.  F.  M.  Hoyt  Shoe^ 
Co.  (1916)  —  N.  H.  ~,  97  Atl.  744;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Decatur  Cotton  Seed 
Oil  Co.  (1917)  —  Tex  Cir.  App.  — ,  193  S. 
W.  392;  Sears  v.  Seattle  Consoi.  Street  R. 
Co.  (1893)  6  Wash.  227,  33  Pac.  389,  1081^ 
7  Am.  Neg.  Cas.  86. 
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answer  from  opposing  counsel.^  The 
eomt  la  not  called  upon  to  instruct  the 
jury  to  disregard  an  illogical  argument 
and  unjustifiable  deductions  of  counsel; 
but,  the  facts  being  known  to  the  jurors^ 
they  may  adopt  or  reject  the  conclusions 
of  counsel  by  following  their  own  line  of 
reasoning.^  Much  latitude  confessedly 
is  allowed  counsel  in  discussing  issues  of 
fact  before  a  jury  without  interference 
from  the  court,  however  erroneous  may 
be  his  conclusions  respecting  the  effects 
of  f aets  in  evidence.®^  A  judgment  can- 
not be  reversed  because  counsel  in  his  ar- 
gument to  the  jury  drew  an  unauthorized 
conclusion  from  evidence  in  the  case,  or 
gave  it  a  wrong  coloring  and  meaning.*® 
He  is  licensed  to  draw  his  conclusions 
and  state  his  inferences  from  the  testi- 
mony in  the  case,  even  though  these 
differ  from  those  deduced  by  a  disinter- 
ested and  impartial  court;  and  a  reversal 
cannot  be  ordered  because  the  court  does 
not  agree  with  him.*^ 

VIII.  The  duties  of  counsel  in  argU" 

ment  to  jury. 

It  has  been  well  said,  and  the  applica- 
tion to  the  subject  in  hand  is  patent,  that 
counsel  owe  a  duty  not  only  to  the  courts, 
but  to  their  clients,  never  to  insist  upon 
aids  to  success  clearly  wrong  either  in 
law  or  fact.*^* 

It  is  their  duty,  in  their  opening  ad- 
dresses to  the  jury  on  trials   of  civil 


actions,  f ally  and  fairly  to  state  the  facts 
on  their  sides  of  the  cases,  and  to  refrain 
from  making  improper  statements  calcu- 
lated to  prejudice  the  jurors.*^ 

It  is  no  part  of  the  duty,  neither  is  it 
the  right  nor  yet  within  the  proper  scope 
of  legitimate  argument,  of  counsel  ad- 
dressing a  trial  jury,  to  assume  as  prov- 
en, or  to  state  as  existing,  any  fact  not 
in  evidence.*^ 

Counsel  who  transgress  in  this  respect 
do  so  on  pain  of  a  reversal.*^* 

An  advocate  who  has  offended  by  stat- 
ing to  the  jury  facts  not  in  evidence,  es- 
pecially inadmissible  and  incompetent 
facts,  is  in  duty  bound  to  do  evetything 
necessary  to  be  done  to  rectify  the 
wrong;  bound  to  use  every  means  in  his 
power  to  rectify  it  and  restore  if  pos- 
sible the  fairness  and  impartiality  of  the 
trial;  he  is  legally  and  equitably  bound 
to  prevent  if  he  can  his  improper  re- 
marks from  affecting  the  verdict.^^  He 
is  certainly  bound  to  withdraw  his  re- 
marks,^^^  and  he  should  at  least  explicit- 
ly and  unqualifiedly  acknowledge  his  of- 
fense in  withdrawing  them,  and  do  it  in 
a  manner  that  will  go  as  far  as  any  re- 
traction can  go  to  clear  the  jurors'  minds 
of  the  impression  they  were  calculated  to 
make.i«» 

But  having  done  all.  that  he  could  do 
to  atone  his  fault  by  frankly  and  candid- 
ly retracting  his  improper  words,  he  can- 
not be  compelled  to  go  fnrther  and  need- 
lessly abuse  himself  .*•• 


M  Owens  V.  State  (1904)  120  Ga.  209,  47 
S.  E.  545 ;  Seaboard  Air -Line  R,  Co.  v.  Hom- 
ing (1916)  18  Ga.  App.  396,  89  S.  E.  493. 

«7Ft.  Worth  &  D.  C.  R.  Co.  v.  Decatur 
Cotton  Seed  Oil  Co.  (1917)  —  Tex.  Civ.  App. 
,  193  S.  W.  392. 

MMcHenry  Coal  Co.  v.  Sneddon  (1896) 
98  Ky.  684,  34  S.  W.  228. 

»  Proctor  v.  De  Camp  (1882)  83  Ind.  669. 

lOODikeman  v.  Arnold  (1890)  83  Mich. 
218,  47  X.  W.  113. 

When,  on  the  trial  of  an  action  for  per- 
sonal injuries  by  a  servant  against  his  mas- 
ter, the  jury  has  viewed  the  scene  of  the 
catastrophe  and  noted  that  a  considerable 
part  of  a  board  above  had  been  removed 
to  admit  more  light  on  the  place  where  the 
injury  happened,  an  assertion  by  plaintiff's 
eoonsel  in  argument  to  the  jury  that  the 
defendant  had  narrowed  the  board  since  the 
accident  of  purpose  to  mislead  the  jury  is 
at  worst  an  unfair  and  imwarranted  infer- 
ence from  a  fact  in  evidence,  which  may  be 
nullified  or  corrected  by  proper  instructions 
of  the  court,  and  is  not  misconduct  in  stat- 
ing unproved  facts,  and  therefore  does  not 
render  the  trial  unfair  nor  entitle  the  de- 
fendant to  a  reversal.  Gosselin  v.  F.  M. 
Hoyt  Shoe  Co.  (1916)  —  N.  H.  — ,  97  Atl. 
744. 


lAl  Butler  v.  Slam  (1866)  50  Pa.  466. 

102  Campbell  v.  Kalamazoo  (1890)  80 
Mich.  655,  46  N.  W.  652. 

108  Brown  v.  Swineford  (1878)  44  Wis. 
282,  28  Am.  Rep.  682. 

In  his  argument  to  the  jury  on  a  trial 
for  homicide,  counsel  for  the  state  should 
not  assert  as  facts  matter  of  which  there 
has  been  no  evidence.  Neilson  v.  State 
(1906)    146  Ala.  683,  40  So.  221. 

W4Buliard  v.  Boston  &  M.  R.  Co.  (1886) 
64  N.  H.  27,  10  Am.  St.  Rep.  367,  5  Atl. 
838,  5  Am.  Neg.  Cas.  51;  Union  P.  R.  Co.  v. 
Field  (1906)  69  C.  C.  A-  636,  137  Fed.  14. 

io»Bullard  v.  Boston  &  M-  R.  Co.  (N.  H.) 
supra. 

106  A  comoLent  by  counsel  for  the  prevail- 
ing litigant  in  his  argument  to  the  jury 
upon  an  assumed  fact  foreign  to  the  issue 
and  outside  the  record,  to  which  his  op- 
ponent objected  and  which  the  court  prompt- 
ly rebuked,  withdrawn  by  the  speaker,  af- 
fords no  ground  to  reverse  the  judgment 
upon  any  theory  that,  in  addition,  the  im- 
proper remarks  ought  to  have  been  apolo- 
gized for  to  the  court  and  jury,  and  that 
the  court  erred  in  not  exacting  such  an 
apology.  Nolan  v.  Johns  (1894)  126  Mo. 
169,  28  S.  W.  492. 
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IX.  Consequences  of  misoonduot  of 
counsel  in  argutnent  to  jury  and  of 
breach  of  correlative  duty  of  trial 
court. 

The  misconduct  of  counsel  in  argu- 
ment to  the  jury,  whether  consisting  in 
stating  or  commenting  upon  facts  not  in 
evidence,  distorting  the  testimony  on  the 
trial,  or  making  intemperate  appeals  to 
the  passions  and  prejudices  of  the  jurors, 
and  the  failure  of  the  trial  court,  upon 


objection  and  request,  to  restrain  and  re- 
buke the  offender  and  counteract  the  of- 
fense by  clear  and  emphatic  instructions 
and  admonitions  to  the  jury,  usually  en- 
tails a  reversal  and  a  trial  de  novo.  The 
default  of  the  court  in  doing  its  duty  in 
such  a  case  is  esteemed  reversible 
error. *^  Instances  are  numerous  in 
which  such  has  been  the  ruling  of  the 
courts,  and  they  comprise  both  crim- 
inal *^'  and  civil  *^  cases. 


107  Cross  V.  State  (1881)  68  AUu  476;  | 
Tannehill  v.  State  (1900)  159  Ala.  51,  48 
So.  662;  Mainard  v.  Reider  (1891)  2  Ind. 
App.  115.  28  N.  E.  196;  Rolfe  v.  Rumford 
(1877)  66  Me.  564;  Martin  v.  Fisher  (1906) 
143  Mich.  462,  107  N.  W.  86;  Stratton  v. 
Nve  (1896)  45  Neb.  619.  63  N.  W.  928; 
Tucker  v.  Henniker  (1860)  41  N.  H.  317; 
Wagner  v.  Hazle  Twp.  (1906)  215  Pa.  219, 
64  Atl.  405;  Trinity  &  S.  R.  C3o.  v.  O'Brien 
(1898)  18  Tex.  Civ.  App.  690,  46  S.  W.  389. 

W8  It  is  reversible  error  for  a  court  try- 
ing one  accused  of  crime  to  refuse  to  inter- 
fere, on  request  of  the  prisoner's  counsel,  to 
prevent  tlie  public  prosecutor  from  com- 
menting in  his  closing  address  to  the  jury 
repeatedly  upon  testimony  which  had  been 
o/Tered  and  excluded  during  the  trial.  Sul- 
livan V.  State  (1880)  66  Ala.  48. 

A  statement  by  the  public  prosecutor  in 
his  closing  address  to  the  jury  in  a  murder 
trial,  that  the  accused  had  taken  the  life 
of  the  deceased  and  left  his  three  orphaned 
children  to  charity  and  friends,  is  a  state- 
ment of  facta  not  in  evidence,  prejudicial 
to  the  prisoner,  and  should  have  been  ex- 
cluded by  the  court  on  his  counsel's  motion 
and  objection,  and  the  failure  of  the  court 
to  do  80  furnishes  ground  to  reverse  a  con- 
viction. Glass  V.  State  (1906)  147  Ala.  50, 
41  So.  727. 

The  ruling  of  the  court  on  the  trial  of  an 
indictment  for  the  unlicensed  and  illegal 
sale  of  intoxicating  Uquors,  permitting  the 
state  solicitor,  in  his  closing  argument  to 
the  jury,  to  state  that  patrons  of  the  de- 
fendant were  marching  down  to  his  place  of 
business  in  droves  every  Sunday  to  buy 
whisky,  is  an  error  that  requires  the  con- 
viction to  be  reversed.  Flowers  v.  State 
(1916)  —  Ala.  App.  — ,  73  So.  126. 

It  is  prejudicial  error  in  a  criminal  trial 
for  the  public  prosecutor  to  assert  to  the 
jury  that  he  had  reliable  information  con- 
cerning facts  denied  by  the  accused  upon 
cross-examination,  and  calls  for  a  reversal 
of  the  conviction,  where  the  prisoner's  coun- 
sel promptly  objected,  notwithstanding  the 
court  in  a  general  way  instructed  the  jury 
to  consider  only  the  evidence  of  the  wit- 
nesses in  reaching  a  verdict,  but  also  told 
it  that  it  was  the  unlimited  judge  of  the 
witnesses'  credibility.  Holder  v.  State 
(1894)  58  Ark.  473,  25  S.  W.  279. 

An  improper  argument  to  the  jury  by 
counsel  for  the  state  in  a  criminal  trial, 
coupled   with   an  erroneous  ruling  by  the 
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trial  court  allowing  such  argument,  renders 
a  new  trial  necessary  where  the  guilt  of 
the  accused  is  not  clear.    Gossett  v.  State 

(1898)  65  Ark.  389,  46  S.  W.  637. 

A  reversal  of  a  conviction  of  larceny  is 
required  where  the  prosecuting  counsel  was 
allowed,  against  the  prisoner's  objection,  to 
argue  that  he  was  guilty  because  he  fled 
after  the  crime,  and  the  court  afterwards, 
over  exception,  charged  the  jury  that  flight 
was  a  circumstance  indicative  of  guilt,  when 
there  was  no  evidence  at  all  of  flight  in  the 
case.  Jones  v.  State  (1905)  123  Ga.  129, 
51  S.  E.  312. 

That  counsel  for  the  commonwealth  in 
argument  to  the  jury  upon  the  trial  of  an 
indictment  for  horse  stealing  made  many 
statements  outside  the  evidence,  and  all 
prejudicial  to  the  accused,  to  each  and  all 
of  which  the  latter's  counsel  duly  and 
promptly  objected,  required  a  conviction  to 
be  reversed  in  spite  of  the  trial  court's  hav- 
ing in  a  perfunctory  way  told  the  jury 
to  consider  only  the  proof  before  it,  because 
the  court's  instruction  could  not  prevent  the 
injury  that  naturally  resulted  to  the  prison- 
er from  the  misconduct.     Gilbert  v.  Com. 

(1899)  106  Ky.  919,  51  S.  W.  804. 

When  the  misconduct  of  the  district  at- 
torney in  making  improper  remarks  to  the 
jury  in  a  criminal  trial  is  passed  over  by 
the  court  without  disapproval  in  spite  of 
objections  from  the  prisoner's  counsel,  and 
is  thus  apparently  sanctioned,  if  it  is  preju- 
dicial the  conviction  must  be  reversed. 
People  V.  Mull  (1901)  167  N.  Y.  247,  60  N. 
E.  629. 

It  is  the  duty  of  a  judge  trying  a  crim- 
inal case,  and  one  which  he  is  bound  to  dis- 
charge under  penalty  of  reversal,  plainly 
and  carefully  to  instruct  the  jury  so  as  to 
overcome  and  cure  an  improper  and  hurtful 
argument  of  the  prosecuting  counsel  in  ac- 
cusing the  prisoner  of  having  committed 
another  crime.  Young  v.  State  (1900)  41 
Tex.  Crim.  Rep.  442,  55  S.  W.  331. 

W9  For  a  trial  court,  in  a  suit  claiming 
property  taken  on  execution,  not  to  stop 
counsel  for  the  claimant  in  his  closing  argu- 
ment to  the  jury  from  discussing  the  merits 
of  the  judgment  upon  which  the  execution 
issued,  and  asserting  that  it  was  founded 
upon  an  unjust  demand  upon  a  bond  exe- 
cuted to  keep  defendant's  brother  out  of 
jail  in  order  to  care  for  a  sick  wife  and 
children,  is  error,  which  requires,  when  the 
testimony  is  close  and  conflicting,  the  re- 
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A  trial  court  does  not  escape  the  im- 
pntation  of  reversible  error  by  keeping 
silence  and  making*  no  ruling  when  objec- 


tion has  been  made  to  improper  remarks 
of  counsel  in  addressing  the  jury.  The 
inaction  of  the   court  in   such   circum- 


Teraal  of  a  judgment  in  claimant's  favor. 
Johnson  v.  Slappey  (1889)  86  6a.  576,  11 
S.  E.  862. 

In  an  action  against  a  railroad  company 
to  recover  for  goods  in  its  custody  destroyed 
by  fire  at  its  depot,  it  is  reversible  error 
for  the  trial  court,  over  objection,  to  per- 
mit plaintifTs  counsel  in  his  closing  argu- 
ment to  the  jury  to  declare  that  his  client 
vas  at  least  entitled  to  a  pro  rata  share 
of  insurance  collected  by  the  company  up- 
on the  contents  of  the  depot,  when  in  the 
utter  lack  of  evidence  tliat  the  plaintiff's 
goods  were  insured  or  that  anything  was 
collected  for  their  loss.  Georgia  &  A.  R. 
Co.  v.  Pound  (1900)  111  Ga.  6,  36  S.  E.  312. 

It  is  reversible  error  in  a  trial  court  who 
has  already  erred  in  excluding  vitally  ma- 
terial and  clearly  proper  and  competent  evi- 
dence offered  by  the  plaintiff  on  the  trial  of 
an  action  against  a  city  for  injuries  result- 
ing from  a  fall  on  a  defective  sidewalk,  to 
permit,  over  the  plaintiff's  objection,  with- 
out rebuke  and  with  support,  the  defend- 
ant's counsel  in  his  closing  argument  to  the 
jury  to  assert  without  justification  in  the 
evidence  that  the  case  rested,  as  others  of 
a  similar  character  had  rested,  upon  fraud 
and  perjury  concocted  and  suborned  by  a 
conspiracy  between  the  plaintiff's  attorney 
and  her  medical  witness  to  blackmail  the 
city,  and  that  any  damages  which  might  be 
recovered  would  be  equally  divided  among 
the  witness,  the  attorney,  and  the  plain- 
tiff. Chase  v.  Chicago  (1886)  20  111.  App. 
274. 

In  an  action  to  recover  upon  a  life  insur- 
ance policy  where  the  insured  had  died  of 
heart  disease,  it  is  reversible  error  to  per- 
mit counsel  for  the  plaintiff,  over  the  ob- 
jections of  his  opponent,  to  state  to  the 
jury  that  the  deceased  in  five  separate  ap- 
plications to  as  many  different  insurers  had 
declared  she  had  no  disease  of  the  heart, 
and  that  five  separate  examining  physicians 
had  each  certified  that  she  was  free  from 
heart  disease,  when  there  was  no  evidence 
of  what  answers  she  had  made  in  four  of 
such  applications,  or  whether  she  had  or 
had  not  undergone  any  medical  examination 
in  those  four.  Supreme  Lodge,  M.  W,  v. 
Jones  (1902)  113  HI.  App.  241. 

It  is  reversible  error,  if  the  proper  excep- 
tion has  been  taken,  for  the  trial  court  to 
refuse  defendant's  request  in  the  trial  of  an 
action  by  a  quarryman  against  his  em- 
ployer for  personal  injuries,  to  withdraw 
from  the  jury  prejudicial  and  injurious 
statements,  duly  objected  to,  of  plaintiff's 
coanael  in  alignment,  unbased  upon  any  evi- 
dence in  the  case,  concerning  persons  who 
had  been  killed  in  defendant's  and  others' 
quarries  and  the  demands  of  public  policy 
for  awards  by  juries  of  damages  to  compel 
quarry  owners  to  exercise  higher  care. 
Perry,  M.-B.  Stone  Co.  v.  Wilson  (1902)  160 
Ind.  435,  67  N.  £.  183. 
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It  is  error  in  a  trial  court  entitling  a  de- 
feated defendant  to  a  reversal,  for  a  trial 
court  to  allow  over  his  objection  without 
rebuke,  and  to  refuse  his  request  for  an 
instruction  to  the  jury  to  disregard,  a  preju- 
dicial statement  unbased  on  any  evidence 
in  the  case,  which,  even  if  true,  could  not 
have  been  proved  by  any  competent  evi- 
dence, by  plaintiff's  counsel  in  his  closing 
argument  to  the  jury  on  the  trial  of  a  libel 
suit  for  repeating  injurious  repparks  heard 
in  the  streets.  Indianapolis  Journal  News- 
paper Co.  V.  Pugh  (1892)  6  Ind.  App.  510, 
33  N.  E.  091. 

It  is  reversible  error  for  the  trial  court, 
over  the  defendants'  objection,  to  allow,  and 
not  cure  by  explicit  instructions,  references 
to  be  made  in  argument  to  the  jury  by 
plaintiff's  counsel  in  the  trial  of  an  action 
against  a  railroad  company  for  damages 
from  carrying  the  plaintiff  beyond  his  des- 
tination, to  verdicts  in  other  cases  which 
the  supreme  court  had  affirmed  and  which 
were  for  sums  greater  than  the  plaintiff 
claimed.  Chicago,  I.  &  L.  R.  Co.  v.  Martin 
(1902)  28  Ind.  App  468,  63  N.  E.  247. 

It  is  reversible  error  in  a  trial  court  to 
permit  counsel,  against  his  opponent's  ob- 
jection, in  outlining  his  case  in  his  opening 
address  to  the  jury,  to  state  a  series  of 
facts  wholly  incompetent  and  irrelevant  to 
the  issues,  which  would  necessarily  have  to 
be  excluded  if  offered  in  evidence.  Scripps 
V.  Reilly  (1877)  35  Mich.  371,  24  Am.  Rep. 
575. 

After  repeated  objections  and  requests 
have  been  made  to  a  trial  judge  to  stop 
counsel  in  his  closing  argument  to  the  jury 
from  going  outside  the  evidence  and  appeal- 
ing to  the  prejudices  of  the  jurors,  the  fail- 
ure of  the  court  to  interpose  and  his  omis- 
sion to  correct  as  far  as  possible,  by  proper 
instructions  and  admonitions,  the  evil  done, 
constitutes  reversible  error.  Bedford  v. 
Penny  (1885)   58  Mich.  424,  25  N,  W.  381. 

A  trial  judge  who  fails,  after  objection 
and  exception,  to  give  the  jury  proper  in- 
structions to  cure  a  statement  of  counsel 
in  his  argument  to  the  effect  that  certain 
testimony  which  had  been  ruled  out  was 
very  strong  evidence  in  his  client's  favor, 
errs  gravely  enough  to  make  a  reversal 
necessary  in  a  close  case.  Ritter  v.  First 
Nat.  Bank  (1885)  87  Mo.  574. 

A  street  railway  company  sued  for  neg- 
ligently causing  the  death  of  the  plaintiff's 
intestate  is  entitled  to  a  reversal  of  a  judg- 
ment against  it,  where  on  the  trial,  although 
no  evidence  had  been  introduced  respecting 
the  character,  utility,  mode  of  operating,  or 
extent  of  the  use  of  street  car  fenders,  the 
plaintiff^s  counsel,  in  his  closing  argument 
to  the  jury,  asserted  that  ordinary  care 
demanded  the  use  of  fenders  on  street  cars 
electrically  propelled,  and  the  trial  judge 
instructed  the  jury  that  the  defendant  was 
bound  to  exercise  average  prudence  in  equip- 
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stances  is  a  tacit  approval  of  the  remarks 
objected  to,  and  if  these  were  illegiti- 
mate the  conduct  of  the  court  constitutes 
reversible  error. ^**^ 

X,  Effect  of  corrective  instrttctions  to 
the  jury  from  the  trial  court. 

Supposing  the  trial  court  to  have  done 
his  full  duty  when  counsel  has  abused  the 


privileges  of  argument,  by  rebuking  the 
offender  and  admonishing  the  jury  to  dis- 
regard his  obnoxious  remarks,  the  ques- 
tion arises  as  to  the  effect  of  the  court's 
corrective  instructions  to  the  jury  in  cur- 
ing the  evil  done  by  the  improper 
speech.*** 

The  curative  effect  of  a  correction  by 
proper  instructions  to  the  jury  by  the 


ping  its  cars  with  safetv  appliances.  Car- 
ney V.  Concord  Street  R.  Co.  (1903)  72  N.  H. 
364,  67  Atl.  218. 

.  It  is  the  duty  of  a  trial  judge,  and  not  a 
mere  qiatter  of  his  discretion,  when  counsel 
arguing  to  the  jury  grossly  abuses  his  priv- 
ilege to  the  manifest  injury  of  the  adverse 
litigant  by  charging  cherished  purpose  and 
studied  efforts  to  suppress  the  truth  with- 
out warrant  in  the  evidence;  by  asserting 
or  assuming  facts  not  proved;  and  by  com- 
menting upon  excluded  testimony, — to  in- 
terfere and  admonish  the  offender  and  to 
caution  and  warn  the  jury,  and  the  failure 
of  the  court  to  discharge  such  duty  is  good 
ground  for  a  reversal  and  new  trial.  Haves 
V.  Smith  (1900)  62  Ohio  St.  161,  56  N.' E. 
879,  7  Am.  Neg.  Rep.  493. 

The  denial  by  a  trial  court  of  a  request 
by  defendant's  counsel  to  have  a  juror  with- 
drawn, after  the  assertion  by  plaintiff's 
counsel  in  his  argument  to  the  jury  of  an 
irrelevant  fact  not  in  evidence  and  clearly 
prejudicial,  as  an  appeal  to  sympathy,  in 
the  trial  of  an  action  for  negligently  caus- 
ing the  death  of  the  plaintiff's  husband,  con- 
stitutes reversible  error.  Davis  v.  Stowe 
Twp.  (1917)  256  Pa.  86,  100  Atl.  529. 

It  is  reversible  error  in  a  trial  court  to 
permit  counsel  to  claim  to  the  jury  that 
certain  statements  had  been  made  by  a 
witness  in  testifying,  who  in  fact  had  not 
ninde  the  statements.  Hambleton  v.  South 
West  Texas  Baptist  Hospital  (1915)  —  Tex. 
Civ.  App.  — ,  172  S.  W.  574. 

After  concluding  in  a  long  and  elaborate 
opinion  to  affirm  a  judgment  recovered  by 
an  employee  afjainst  a  railroad  company  for 
personal  injuries  due  to  coming  in  contact 
with  a  telegraph  pole  on  the  right  of  way 
while  climbing  the  side  ladder  of  a  car  on 
a  moving  train,  the  court  in  Potter  v.  De- 
troit, O.  H.  &  M.  R.  Co.  (1899)  122  Mich. 
179,  81  N.  W.  80,  granted  a  rehearing,  and 
announced  that  a  majority  of  the  court 
were  of  the  opinion  that  the  judgment 
should  be  reversed  on  the  ground  of  intem- 
perate and  improper  language  (the  objec- 
tionable words  not  being  quoted  or  given  in 
substance)  by  counsel  in  the  argument,  and 
a  failure  on  the  part  of  the  trial  court  to 
appreciate  his  responsibilities  and  perform 
his  duties  in  the  conduct  of  the  trial.  (1899) 
122  Mich.  206,  82  X.  W.  245. 

In  the  case  of  De  Long  v.  Muskegon  Boom 
Co.  (1891)  88  Mich,  282,  50  N.  W.  297, 
where  the  judgment  was  reversed  for  the 
error  of  the  trial  court  in  ruling  out  certain 
testimony  offered  by  the  defendant,  com- 
plaint was  made  of  an  improper  remark  by 
the  successful  counsel  in  his  argument  to 
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the  jury,  which,  the  court  said,  ought  to 
have  been  rebuked  by  the  trial  judge,  but 
which  it  was  not  prepared  to  say  was 
ground  to  reverse. 

110  Corning  v.  Woodin  (1881)  46  Mich.  44, 
8  X.  W.  572;  Magoon  v.  Boston  &  M.  R,  Ck). 
(1894)  67  Vt.  177,  31  Atl.  166;  Herrick  v. 
Holland  (1910)  83  Vt,  502,  77  Atl.  6;  Fad- 
den  V.  McKinney  (1914)  87  Vt.  316,  89  Atl. 
351. 

The  failure  of  the  trial  court  to  rule  upon 
a  prisoner's  objection  to  the  assertion  of 
the  prosecuting  counsel  in  argument  to  the 
jury  in  a  trial  for  murder,  that  he  knew 
the  accused  to  be  guilty  because  of  facts 
in  his  possession  which  convinced  him  of 
that  guilt,  will  not  prevent  a  reversal  of  the 
conviction.  People  v.  King  (1916)  276  111. 
138,  114  N.  E.  601. 

Remarks  by  counsel  for  a  woman  seeking 
to  recover  a  loan,  tacitly  sanctioned  by  the 
trial  court  by  a  direction  to  proceed  after 
an  objection,  in  argument  to  the  jury,  to 
the  effect  that  a  verdict  should  be  rendered 
for  his  client,  as  otherwise  the  poor  woman 
would  lose  all,  since  the  property  attached 
in  the  suit  was  all  gone,  his  language  being 
not  germane  to  any  issue  in  the  ease,  not 
a  comment  on  any  testimony,  and  tending 
to  prejudice  the  jury,  which  must  have 
understood  the  court  to  approve  it,  call  for 
a  reversal.  Mahner  v.  Linck  (1897)  70  Mo. 
App.  380. 

The  inaction  of  the  trial  court  when  ob- 
jection is  made  to  the  statement  of  an  un- 
proven  fact  by  counsel  to  the  jury  in  a 
closing  argument  is  equivalent  either  to 
ruling  that  the  statement  was  a  proper  one, 
or  to  a  refusal  to  rule  on  the  objection,  and 
hence  is  the  subject  of  an  exception  which 
will  bring  the  matter  up  for  review.  James 
Smith  Woolen  Mach.  Co.  v.  Holden  (1901) 
73  Vt.  396,  51  Atl.  2. 

Ill  In  the  course  of  an  opinion  of  the 
court  of  which  he  was  a  member,  one  jurist, 
writing  over  half  a  century  ago,  well  said: 
As  it  is  desirable  that  no  illegal  evidniee 
should  be  heard  by  the  jury,  even  though  it 
be  excluded  afterwards,  so  it -is  desirable 
that  the  case  should  not  be  argued  on  such 
evidence  before  them,  even  thou]^  th«y  be 
properly  instructed  in  regard  to  it  after- 
wards. The  effect  of  it,  to  some  extent,  is 
to  excite  their  prejudice  and  draw  away 
their  minds  from  the  matter  in  issue.  But 
human  institutions  cannot  be  perfectly  free 
from  exception,  and  we  must  be  content  to 
make  the  nearest  approach  to  it  which  the 
nature  of  things  will  permit.  Moncure,  J., 
in  Baltimore  &  O.  R.  Co.  v.  Polly  (1858)  14 
Gratt.  (Va.)  447. 
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trial. eoxut,  in  nullifying  the  misconduct 
of  eo\mse\,  depends  upon  whether  or  not, 
wlien  tlie  whole  case  and  its  circum- 
stanees  have  been  considered,  the  fault 
was  serious  enough  to  have  certainly  af- 
fected the  minds  of  the  jurors  in  spite  of 
the  eourf  s  corrective  instructions.**'  In 
most  cases  it  is  in  the  power  of  the  court 
to  efface  from  the  minds  of  the  jury  im- 
proper remarks  of  counsel  in  argument 
by  administering  a  prompt  and  pointed 
rebuke  and  directing  the  jury  to  disre- 
gard them.***  The  court  and  jury,  it  has 
i>een  said,  must  be  given  credit  for  in- 
telligenee  and  fidelity  in  the  discharge  of 
their  respective  functions,***  and  com- 
mon fairness  requires  courts  to  ascribe 
ordinary  intelligence  to  jurors,  and  not 
to  disregard  their  verdicts  because  coun- 
sel in   argument  may  have  made  some 


general  statements  not  supported  by  the 
evidence.***  The  presumption  is  that  the 
jury  gave  heed  to  the  rulings  of  the  trial 
court  sustaining  objections  to  improper 
remarks  of  counsel,  and  was  not  misled 
by  the  language  to  the  prejudice  of  the 
adverse  litigant.**^  In  all  ordinary  cases 
it  is  the  rule  that,  if.  a  court,  upon  objec- 
tion made  at  a  trial,  stops  counsel  in 
making  statements  to  the  jury  not  based 
on  the  evidence  in  the  case,  and  cautions 
the  jury  not  to  be  influenced  thereby,  his. 
action  repairs  and  cures  the  violation  of 
the  injured  litigant's  right  to  a  trial  and 
verdict  on  the  testimony  of  witnesses 
alone.**''  There  is  said  to  be  an  almost 
unbroken  line  of  authorities  that  so 
hold.**''  The  statement  appears  amply 
justi^ed  by  numerous  decisions.**^ 


li«Waldron  v.  Waldron  (1894)  156  U.  S. 
361.  39  L.  ed.  453,  15  Sup.  Ct.  Rep.  383. 

IM  People  V.  Mull  (1901)  167  N.  Y.  247, 
m  X.  E.  629. 

1"  Baltimore  &  O.  R.  Co.  v.  Polly  (Va.) 
isupra. 

115  Combs  V.  State  (1881)  75  Ind.  215. 

iWBarr  v.  Clinton  Bridge  Works  (1917) 
—  Iowa,  — ,  161  N.  W.  695. 

117  Latham  v.  United  States  (1916)  L.R.A. 
1916D,  1118,  141  C.  C.  A.  250,  226  Fed.  420. 

ll«  The  great  weight  of  authority,  accord- 
ing to  the  Vermont  supreme  court,  sustains 
the  proposition  that  the  mischief  done  by 
improper  remarks  of  counsel  in  argument 
to  the  jury  is  cured  when  the  court  imme- 
diately rules  out  and  instructs  the  jury  not 
to  consider  the  objectionable  language. 
.Tames  Smith  Woolen  Mach.  Co.  v.  Holden 
(1901)  73  Vt.  396.  51  Atl.  2. 

Prompt  instruction  by  the  trial  to  the 
jury  that  language  of  counsel  in  argument 
was  improper,  and  must  not  be  considered, 
is  usually  curative  of  the  evil  done.  Bur- 
ford  V.  Dautrich  (1914)  66  Ind.  App.  384, 
103  X.  E.  953. 

An  admonition  of  the  trial  court  to  the 
jury  wholly  to  disregard  and  give  Ho  weight 
whatever  to  an  improper  argument  of  coun- 
sel in  reaching  a  verdict  removes  any  preju- 
dicial effect  which  otherwise  might  have  re- 
sulted. Ferguson  &  W.  Land,  Lumber  & 
Handle  Co.  v.  Good  (1914)  112  Ark.  260.  165 
S.  W.  628. 

Any  injurious  effect  upon  the  minds  of  the 
jury,  which  improper  arguments  and  mis- 
ftUtements  of  counsel  in  his  address  might 
have  had  in  the  trial  of  a  civil  action,  is 
dissipated  when  the  court,  upon  his  atten- 
tion bemg  called  to  the  objectionable  lan- 
guage, instructs  the  jurors  to  exclude  from 
their  consideration  everything  that  does  not 
♦•ear  directly  upon  the  issues  in  the  case. 
Hansbrough  v.  Mann  (1915)  26  Cal.  App 
261,  146  Pac.  896.  ^' 

Ordinarily,  when  a  court  in  the  trial  of  a 
civil  action  sustains  objections  to,  and  duly 
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instructs  the  jury  to  disregard,  statements 
improperly  made*  by  counsel  to  the  jury  in 
his  closing  argument,  the  incident  does  not 
justify  a  reversal.  Egner  v.  Curtis,  T,  & 
P.  Co.  (1914)  96  Neb.  18,  L.R.A.1915A,  153, 
146  N.  W.  1032;  Smith  v.  Royal  Highland- 
ers (1914)  96  Neb.  790,  148  N   W.  952. 

When  counsel  makes  an  objection  to  re- 
marks of  his  opponent  in  argument  to  the 
jury,  and  the  court  admonishes  the  speaker 
that  his  language  is  improper,  and  follows 
such  admonition  bv  directing  the  jury  to 
,  disregard  the  remarks  and  to  decide  the  Vase 
I  as  if  they  had  not  been  made,  there  in  no 
tenable  ground  in  respect  thereto,  where  the 
offense  is  not  repeated,  to  attack  the  judg- 
ment on  appeal.  Farman  v.  Lauman  (1881)- 
73  Ind.  568. 

Where  a  trial  court,  pursuant  to  objec- 
tions made  at  the  time,  withdraws  from  the 
jury  and  instructs  it  to  disregard  improper 
remarks  of  counsel  in  argument,  the  evil 
done  thereby,  if  any,  is  atoned.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Simpson  (1914)  182 
Ind.  693,  104  N.  E.  301,  108  N.  E.  9. 

The  vice  of  a  remark  by  counsel  trying 
a  case  a  second  time,  which  conveys  to  the 
jury  knowledge  of  the  first  trial,  is  gen- 
erally esteemed  to  have  been  made  innocu- 
ous, and  the  prejudice  implanted  by  it  to 
have  been  removed  from  the  juror's  minds, 
by  the  direction  of  the  court  to  disregard 
the  language.  Chesebrough  v.  Conover 
'  (1893)   140  N.  t.  382,  35  1  E.  633. 

Although  remarks  of  counsel  are  .plainly 
misconduct  on  his  part  before  the  jury,  they 
nevertheless  do  not  require  a  reversal  and 
new  trial  where  the  court  at  the  time  ade- 
quately commented  upon  them  to  the  jury 
m  such  wise  as  to  prevent  their  having  any 
prejudicial  effect.  Haves  v.  Wellinc  (1916) 
38  R.  I.  553,  96  Atl.  843.  «  ^  ^^«' 

When  a  trial  court  excludes  and  instructs 
the  jury  to  disregard  all  the  objectionable 
and  improper  argument  of  counsel  for  the 
successful  litigant  which  the  court  heard  or 
which  was  brought  to  his  attention,  ordinar- 
ily the  evil  done  is  cured.    Glover  v.  Pfeuf- 
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XI.  Wlien  prejudice  created  in  the  jury 
hy  improper  argument  i8  ineradica- 
Me  hy  instructions  from  the  court. 

It  has  been  abundantly  shown  that  the 
mischief  done  by  illegitimate  argument 


and  improper  statements  by  counsel  to 
juries  ordinarily  is  undone  and  rendered 
innocuous  by  a  reprimand  from  the 
court  followed  by  his  explicit  instruction 
to   the  jury  to  disregard  the  improper 


fer  (1914)  —  Tex,  Civ.  App.  —   163  S.  W.  I 
084. 

There  is  no  ground  for  an  exception  re- 
specting a  statement  by  counsel  in  argu- 
ment to  the  jury,  of  a  fact  not  in  evidence 
promptly  objected  to  by  his  opponent,  where 
the  trial  court  at  once  told  the  jury  that 
there  was  no  evidence  of  such  fact,  and  ad- 
monished the  jurors  not  to  consider  it. 
James  Smith  Woolen  Mach.  Co.  v.  Holden 
(1901)  73  Vt.  396,  61  Atl.  2. 

Statements  made  by  counsel  for  the  pre- 
vailing litigant  in  argument  to  the  jury 
outside  the  evidence  in  the  cause,  which 
were  prejudicially  critical  of  the  adverse 
party,  but  which  the  trial  court  directed  the 
jury  to  disregard,  and  instructed  it  to  find 
a  verdict  only  in  accord  with  the  evidence, 
do  not  warrant  a  reversal  where  the  trial 
court  has  refused  a  new  trial.  Leete  v. 
Southern  P.  Co.  (1914)  37  Nev.  49,  139  Pac. 
29. 

When  a  trial  court  stops  and  reprimands 
counsel  in  making  improper  and  unjustifi- 
able statements  to  the  jury,  and  instructs 
the  jury  to  disregard  them,  and  the  counsel 
desists,  ordinarily  the  misconduct  does  not 
vitiate  the  verdict  and  require  a  reversal. 
Atkins  V.  Gladwish  (1889)  27  Neb.  841,  44 
N.  W.  37. 

When  a  trial  court  sustains  objections  to 
statements  of  counsel  in  summing  up  to  the 
jury  of  matters  not  in  evidence,  and  imme- 
diately rebukes  the  misconduct,  which  there- 
upon is  not  persisted  in,  a  reversal  is  not 
called  for,  unless  it  is  apparent  that  the 
remarks  were  wilfully  made  in  bad  faith, 
and  in  all  probability  prejudiced  the  un- 
successful litigant  with  the  jury.  Gould  v. 
Moore  (1876)  8  Jones  &  S.  (K.  Y.)  387. 

If,  when  an  objection  is  taken  to  com- 
ments of  counsel  in  argument  to  the  jury 
upon  an  unproven  fact,  the  court  immediate- 
ly ail monishes  the  speaker  not  to  offend,  and 
declav^s  the  matter  not  in  evidence  and  not 
proper  to  be  mentioned,  whereupon  counsel 
promptly  desists  and  refers  no  more  to  the 
subject,  the  evil  may  be  deemed  substan- 
tially eliminated  from  the  minds  of  the 
jury.  Hodge  v.  Charleston  Interurban  R. 
Co.  (1916)  —  W,  Va.  — ,  90  S.  E.  601. 

When  counsel  for  the  successful  litigant 
in  a  civil  action  makes,  in  addressing  the 
jury,  some  statements  outside  the  evidence, 
to  which  his  opponent  objects,  and  the  court 
admonishes  him  to  confine  his  argument  to 
the  evidence  In  the  case,  and  then,  upon  his 
protesting  that  he  is  so  confining  it,  imme- 
diately and  emphatically  instructs  the  jury 
that  no  statement  of  the  kind  made  by 
counsel,  or  of  any  fact  within  his  own 
knowledge,  or  as  to  what  everybody  else 
knows,  may  be  considered  at  all  by  the  ju- 
rors, but  that  they  must  decide  the  case 
upon  the  facts  in  evidence,  and  not  upon 
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the  statements  of  counsel,  the  evil  done  by 
the  improper  remarks  is  as  a  general  rule 
counteracted.  Johnson  v.  Brown  (1891)  130 
Ind.  534,  28  N.  E.  698. 

An  alleged  error  of  a  trial  court  in  al- 
lowing improper  arguments  of  counsel  to  be 
made  to  the  jury  is  corrected,  and  the  preju- 
dicial effect  of  the  remarks  is  cured,  by  an 
instruction  to  the  jurors  not  to  consider 
them,  accompanied  by  a  disclaimer  from 
counsel  himself  of  all  intention  to  discuss 
facts  not  disclosed  in  the  record.  Ft.  Smith 
Lumber  Co.  v.  Shackleford  (1914)  115  Ark. 
272,  171  S.  W.  99. 

Improper  language  of  counsel  for  the  suc- 
cessful litigant  in  addressing  the  jury, 
checked  and  rebuked  by  the  trial  court  and 
corrected  by  instructions  to  disregard  it, 
does  not  call  for  a  reversal  where  a  small 
verdict  indicates  that  it  did  no  injury.  In- 
ternational &  G.  N.  R.  Co.  V.  Greenwood 
(1893)  2  Tex.  Civ,  App.  76,  21  S.  W.  559. 

Improper  speech  by  counsel  for  plaintiff 
in  argument  to  the  jury  at  the  end  of  a  trial 
of  a  personal  injury  action,  promptly  ex- 
plained in  an  innocent  sense  when  objected 
to,  and  immediately  corrected  by  clear  in- 
structions from  the  court,  does  not  require 
a  reversal  where  the  proof  established  the 
negligence  of  the  defendant,  the  severity 
and  permanenee  of  the  plaintiff's  injuries, 
and  the  verdict  was  not  unduly  large. 
Dougherty  v.  Pittsburgh  R.  Co.  (1906)  213 
Pa.  346,  62  Atl.  926. 

An  order  denying  a  motion  for  a  new  trial 
on  account  of  misconduct  of  the  counsel  for 
the  successful  litigant  in  making  statements 
outside  the  record,  and  not  legitimate  de- 
ductions from  any  proven  facts,  in  his  argu- 
ment to  the  jury,  should  be  affirmed  where 
the  trial  judge  gave  the  jurors  proper  in- 
structions and  admonitions  to  disregard 
such  statements,  and  held  that  they  had 
not  been  prejudicial,  and  the  size  of  the 
verdict  rendered  indicated  an  absence  of 
any  passion  or  bias.  De  Lor  v.  Symons 
(1916)  93  Wash.  231,  160  Pac.  424. 

Neither  the  remark  of  counsel  in  sum- 
ming up  to  the  jury  on  the  trial  of  an 
action  to  recover  upon  promissory  notes, 
made  of  and  concerning  one  of  the  indors- 
ers,  to  the  effect  that  supposedly  the  court 
could  say  that  he  was  the  '"biggest  crank 
in  the  United  States,"  nor  his  statement 
that  judgment  had  been  obtained  against 
the  defendants  and  another  indorser  on  the 
notes  in  another  case  nor  both  together,  are 
so  prejudicial  as  to  require  a  reversal,  where 
the  court  promptly  sustained  objections 
thereto  and  instructed  the  jury  to  pay  no 
heed  to  the  remark  and  no  attention  to  the 
statement,  as  there  was  not  a  particle  of 
evidence  to  support  it.  Mehagan  v.  Mc- 
Manus  (1802)  35  Neb.  633,  53  X.  W.  674. 

Any  ground  of  complaint  which  a  defeated 
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8{>eeeh  and  to  render  a  verdict  solely 
apon  the  evidence  adduced  during  the 
trial.  There  are^  however,  cases  in  which 
the  wrong  done  hy  such  misconduct  of 
counsel  was  heyond  remedy  through  any 


rebuke,  admonition,  or  direction  of  the 
trial  court,  no  matter  how  vigorously  and 
explicitly  it  may  have  been  expressed. 

£veryone   must    realize,   it   has   been 
aptly  said,   that   there   are   exceptional 


litigant  might  otherwiae  have  had  because 
of  a  statement  by  the  opposing  counsel  in 
argument  to  the  jury  on  a  new  trial  after 
an  appeal  from  a  justice's  judgment,  of  the 
result  of  the  former  trial,  is  taken  away 
when  the  trial  court  promptly  rebukes  the 
misconduct  and  instructs  the  jurors  that 
they  cannot  consider  the  former  judgment 
for  any  purpose,  but  must  decide  the  case 
as  if  it  were  an  original  one.  Harsh  v.  Hef- 
lin   (1B84)   76  Ala.  409. 

A  motion  by  counsel  for  the  litigant  ulti- 
mately defeated  on  a  trial,  to  draw  a  juror 
and  suspend  the  trial  because  his  opponent 
at  the  outset  of  the  case,  in  reply  to  a  de- 
mand for  a  dismissal  of  the  action  because 
it  was  based  upon  a  contract  against  good 
morals  and  void  by  public  policy,  had  stated 
in  the  hearing  of  the  jury  that  the  case  had 
been  previously  tried  and  a  verdict  had  been 
returned  for  his  client,  is  addressed  to  the 
trial  court's  discretion,  and  its  denial,  when 
followed  by  clear  and  careful  counteracting 
instructions  to  the  jury,  does  not  constitute 
legal  error  requiring  a  reversal.  Chese- 
brough  V.  Conover  (1893)  140  N.  Y.  382. 
35  X.  E.  633. 

The  reading  to  the  jury  in  a  second  trial, 
by  the  counsel  for  the  winning  litigant  in 
his  closing  address,  of  part  of  the  testimony 
of  an  adverse  witness  set  out  in  the  bill  of 
exceptions  on  the  former  trial, — a  witness 
who  had  not  testified  again  although  in 
court  during  the  trial. — in  connection  with 
the  opinion  of  the  court  on  the  former  ap- 
peal, to  illustrate  a  legal  point  then  settled, 
was  not  esteemed  by  the  supreme  court  as 
prejudicial  enough  to  re<|uire  a  reversal  in 
Garvin  v.  Luttrell  (1848)  10  Humph 
(Tenn.)  16.  inasmuch  as  the  trial  court  had 
carefully  instructed  the  jury  not  to  con- 
sider what  had  been  read  as  any  evidence 
in  the  case,  nor  to  allow  it  to  influence  the 
verdict  in  any  way. 

References  in  argument  to  the  jury  by 
counsel  for  the  plaintiff  in  the  trial  of  an 
action  for  personal  injuries  against  a  street 
railway  company,  to  the  condition  of  his 
client's  apparel,  objected  to  by  his  opponent, 
promptly  rebuked,  and.  before  the  remarks 
were  completed,  suppressed  by  the  trial 
court,  followed  by  corrective  instructions 
and  admonitions  to  the  jury,  which  cannot 
be  seen  to  have  been  prejudicial,  afford  no 
ground  for  an  appellate  court  to  reverse  the 
trial  judge's  decision  denying  defendant's 
motion  for  a  new  trial.  McKee  v.  St.  Louis 
Transit  Co.  (1904)  108  Mo.  App.  470.  83  S. 
W.  1013. 

An  instruction  by  the  court  to  the  jury 
in  respect  of  improper  remarks  of  counsel  in 
argument,  imputing  to  the  adverse  party  a 
purpose  to  cheat  his  client  out  of  his  wage, 
that  there  was  no  proof  in  the  case  that 
anyone  had  acted  dishonestly,  or  that  any 
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rascality  had  been  practised,  and  that  any 
statements  of  counsel  in  the  heat  of  argu- 
ment upon  that  point  should  not  be  con- 
sidered, fairly  neutralities  the  prejudicial 
effect  whk?h  the  improper  argument  other- 
wise might  have  produced.  Ft.  Smith 
Lumber  Co.  v.  Cathey  (1906)  74  Ark.  604, 
86  S.  W.  806. 

Although  improper,  remarks  by  counsel 
for  the  plaintiff  in  a  suit  for  slander,  con- 
cerning damages  to  the  business  carried  on 
by  his  client  in  his  wife's  name,  for  which 
a  technicality  prevents  him  from  recovering, 
are  not  prejudicial  enough  to  require  a  re- 
versal, in  a  case  where  the  trial  court  dis- 
tinctly instructed,  the  jury  that  damages 
for  injury  to  the  business  could  not  be  re- 
covered, and  it  affirmatively  appeared  that 
no  such  damages  were  awarded  Savlan  v. 
Ayer  (1902)   129  Mich.  545,  89  N.  W.  359. 

It  does  not  require  the  reversal  of  a  judg- 
ment for  defendant  when  counsel,  in  argu- 
ment to  the  jury,  commented  upon  the  fact 
that  the  plaintiff,  as  a  witness  in  his  own 
behalf,  did  not,  when  cross-examined,  re- 
member something  after  his  recollection  had 
been  refreshed  by  a  paper  which  had  not 
refreshed  it  and  had  not  been  offered  in 
evidence,  where  the  trial  court,  upon  the 
objection  by  opposing  counsel  to  that  line 
of  argument,  promptly  pronounced  the  com- 
ments improper;  and  refused  to  change  his 
ruling  when  counsel  contended  for  their 
propriety.  Marx  v  King  (1913)  177  Mich. 
662,  144  N   W.  553. 

A  remark  by  the  disrtict  attorney  to  the 
jury  in  a  criminal  trial,  that  a  fine  of  de- 
fendant would  deter  others  from  crime, 
when  the  court,  at  the  prisoner's  request, 
specially  charged  the  jury  not  to  consider 
the  remark  or  the  deterrent  effect  of  a  con- 
viction, does  not  call  for  a  reversal.  Smith 
V.  State  (1905)  49  Tex.  Crim.  Rep  15,  90 
S.  W  170. 

A  prompt  admonition  to  the  jury  by  the 
court  in  a  trial  for  murder,  following  an 
instant  objection  by  the  prisoner's  counsel, 
that  language  used  by  the  district  attorney 
in  argument,  charging  the  accused  with  hav- 
ing repudiated  his  ancestors  and  nationality 
by  traveling  about  under  an  assumed  name, 
was  not  warranted  by  anything  in  the 
record,  or  justified  by  the  evidence,  and 
must  be  disregarded  by  the  jury,  has  been 
held  to  have  counteracted  any  injury  to  the 
accused  likely  to  follow  from  the  repre- 
hensible argument.  People  v  Coutcure 
(1915)   171  Cal.  43,  151  Pac    659. 

In  a  criminal  trial  for  violating  a  statute 
against  gaming,  wherein  the  accused  had 
been  charged  in  the  information  first  with 
establishing,  and  second  with  aiding  to  es- 
tablish, a  policy  game  as  a  business,  the  act 
of  the  public  prosecutor  in  reading  to  the 
jury  the  first  count  in  the  information  after 
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cases  where,  although  the  court  does  stop 
counsel  and  does  caution  the  jury,  the 
impression  has  been  made  by  the  re- 
marks of  counsel,  and  although  the  jury 
honestly  tries  to  ignore  that  impression 
it  still  enters  into  and  forms  a  part  of 
the  verdict.^^*^  According  to  another  au- 
thority, it  is  unreasonable  to  believe  that 
jurors  will  entirely  disregard  the  state- 
ments of  counsel.  They  may  struggle  to 
disregard  them,  and  may  think  they  have 
done  so,  and  still  be  led  involuntarily  to 
shape  their  verdict  under  their  influ- 
ence. To  an  extent  not  definable,  yet  to 
a  dangerous  extent,  the  statements  un- 
avoidably operate  as  evidence  which 
must  more  or  less  influence  the  minds  of 
the  jury,  not  given  under  oath,  without 
cross-examination,  and  irrespectively  of 
all  those  precautionary  rules  by  which 
competency  and  pertinency  are  tested.^*^ 
As  another  authority  has  it,  the  difficulty 
of  discriminating  between  facts  in  evi- 
dence on  the  trial  of  an  action,  and  dam- 
aging facts  which  have  not  been  proved 
asserted  by  counsel  in  argument,  is  so 


gpreat  and  so  likely  to  embarrass  and  pre- 
judice the  jury  that  it  is  unsafe  to  as- 
sume on  an  appeal  that  a  charge  by  the 
court  to  disregard  all  statements  of  coun- 
sel of  facts  not  in  evidence  kept  the 
jurors  in  the  right  path.**^ 

Again  it  has  been  said  that,  when  coun- 
sel on  a  trial  has  offended  by  making 
statements  to  the  jury  of  matters  of  fact 
to  which  no  witness  had  testified  and 
which  had  not  been  received  and  were 
not  admissible  in  evidence,  although  he 
may  afterwards  have  done  everything 
that  he  could  to  rectify  the  wrong  and  to 
prevent  as  far  as  possible  his  improper 
statements  from  influencing  the  verdict 
by  explicitly  acknowledging  his  miscon- 
duct and  unqualifiedly  withdrawing  his 
improper  remarks,  and  although,  too,  the 
trial  court  had  told  the  jury  plainly  that 
unsworn  statements  were  not  evidence 
and  should  have  no  weight,  even  then, 
despite  the  fullest  and  frankest  retrac- 
tion by  counsel  and  the  most  emphatic 
and  positive  instructions  by  the  court, 
the  trial  may  have  been  unfair  and  the 


it  had  been  abandoned  is  a  harmless  im- 
propriety, where  the  court  charged  nothing 
calculated  to  prejudice  the  jury,  and  the 
court  explicitly  instructed  the  jurors  to  dis- 
regard the  abandoned  count,  and  told  them 
plainly  that  the  information  was  no  evi- 
dence of  the  prisoner's  guilt.  State  v.  Jones 
nolo)  ->  Mo.  — ,  177  S.  W  366 

In  a  criminal  trial  lor  forgery,  a  state- 
ment by  the  prosecuting  counsel  in  his  clos- 
ing argument  to  the  jury,  that  he  had  asked 
to  put  a  certain  witness  on  the  stand  who 
wa.<  not  in  court,  but  that  he  wanted  to 
ask  the  jurymen  if  they  believed  from 
the  testimony  they  had  so  far  heard, — not 
concluded  because  of  an  interruption  of  the 
prisoner's  counsel  to  object  and  except, — 
while  improper  even  unassociated  with  any 
statement  of  what  the  witness  referred  to 
would  have  testified  to.  does  not  warrant 
a  reversal  where  the  trial  court,  in  charg- 
ing the  jury,  told  it  that  the  testimony  oi 
auch  witness  had  been  excluded,  and  that 
counsel  had  no  right  to  suggest  what  he 
would  have  sworn  to  had  he  testified,  and 
udded  that  he  did  not  remember  that  any 
such  suggestion  had  been  made,  but  gave 
his  instruction  to  disregard  it  altogether  out 
of  abundant  caution,  in  case  it  had  been 
made  People  v.  De  France  (1895)  104 
Mich.  563,  28  L.R.A.  139,  62  N.  W.  709. 

Remarks  in  argument  to  the  jury  by  the 
prosecuting  counsel  on  the  trial  of  an  in- 
dictment for  the  forgery  of  a  check  asso- 
ciated in  some  way  with  certain  pay  rolls, 
some  of  which  had  been  referred  to  by  a 
witness  as  being  in  defendant's  possession, 
that  the  pay  rolls  were  not  produced,  but 
if  they  had  been  would  have  made  absolute- 
ly sure  the  conviction  of  the  accused,  were 
<H)ndcmned  as  improper  in  State  v.  Acker- 
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man  (1916)  90  Wash.  198,  155  Pac.  743,  but 
held  not  prejudicial,  because,  on  prompt  ob- 
jection to  them  by  the  prisoner's  counsel, 
the  court  warned  the  speaker  to  keep  with- 
in the  record,  and  instructed  the  jury  to 
disregard  and  pay  no  attention  to  the  re- 
marks. 

When,  on  a  trial  for  murder,  evidence  had 
been  received  without  objection,  that  the 
accused  was  under  indictment  for  an  as- 
sault by  shooting  at  a  third  person,  and 
that  the  deceased  was  a  witness  in  that 
case  against  the  prisoner,  a  statement  in 
argument  to  the  jury  by  the  public  prose- 
cutor, that  this  was  not  the  first  time  the 
accused  had  attempted  to  take  the  life  of  a 
fellow  man  is  harmless,  where  the  court  in- 
structed the  jury  that  the  remark  was  an 
improper  one  and  that  the  evidence  con- 
cerning the  assault  was  in  the  case  only  to 
show  a  motive  for  the  homicide.  Naver- 
rette  v.  State  (1897)  —  Tex.  Crim.  Rep.  — . 
40  S.  W.  791.  ^ 

For  sundry  errors  committed  on  the  trial 
a  conviction  of  murder  carrying  a  death 
sentence  was  reversed  in  Riggs  v.  Com. 
(1898)  103  Ky.  610,  45  S.  W.  866,  but  an 
alleged  error  in  the  misconduct  of  prosecut- 
ing counsel  in  language  to  the  jury  was  not 
passed  upon,  because,  it  was  said,  the 
court  appeared  to  have  corrected  the  state- 
ments whenever  they  seemed  overdrawn  or 
unauthorized  by  the  evidence,  so  that  the 
question    needed    no    consideration. 

iw  Latham  v.  United  States  (1915)  L.R.A. 
1916D,  1118,  141  C.  C.  A.  250,  226  Fed. 
420. 

IM  Vide  Fowler,  J.,  in  Tucker  v.  Henniker 
(1860)  41  N.  H.  325. 

Wl  Brown   v.   Swineford    (1878)    44   Wis 
282,  28  Am.  Rep.  582. 
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prejudice  beyond  the  power  of  both  court 
And  counsel  to  remove.^^ 

In  sundry  cases  convictions  of  crime 
have  been  set  aside  and  the  prisoners 
given  new  trials  because,  in  addresses  to 
the  juries,  the  prosecuting  officers 
charged  or  imputed  to  the  defendants 
guilt  of  other  crimes,  and  the  injurious 


effects  of  their  statements  were  deemed 
not  to  have  been  cured  by  the  actions  of 
the  trial  courts. ^** 

A  person  tried  for  crime  is  entitled  to 
a  reversal  of  his  conviction  where  the 
district  attorney,  on  addressing  the  jury, 
made  statements  of  matters  outside  the 
evidence  strongly  tending  to  arouse  the 


Bullard  v.  Boston  &  M.  R.  Co.  (1886) 
64  W,  H.  27,  10  Am.  St.  Rep.  367,  5  Atl. 
838,  5  Am.  Neg.  Caa.  51. 

The  case  of  Robertson  v.  Madison  (1892) 
67  N.  H.  205,  29  Atl.  777,  affords  a  striking 
exemplification  of  the  views  just  expressed. 
It  was  a  case  tried  a  second  time,  and 
testimony  had  been  given  by  a  witness 
for  the  defendant,  who  had  testified  in  its 
hehalf  on  the  former  trial.  There  was  no 
evidence  that  his  testimony  differed  in  any 
substantial  respect  on  the  two  trials,  but 
counsel  for  the  plaintiff,  in  his  closing  arf^u- 
ment  for  the  jury,  referred  to  this  witness's 
testimony  as  not  being. in  accord  with  what 
he  had  sworn  to  previously.  The  defend- 
ant's counsel  at  once  objected  and  the 
speaker  promptly  said  to  the  jury,  *'I  with- 
draw what  I  said  and  ask  you  not  to  con- 
sider it."  His  opponent  thereupon  insisted 
that  he  should  go  further  and  say  that  his 
remarks  were  not  true,  but  he  refused  to 
do  this,  and  replied,  "I  shan't  tell  an  un- 
truth," and  his  adversary  again  excepted. 
The  plaintifTs  counsel  thereupon  turned  to 
the  court  and  asked  to  have  the  controversy 
settled  then  and  there,  saying  that  he  would 
not  go  on  until  it  was  settled.  The  court, 
citing  the  Bullard  Case,  reminded  counsel 
that  he  should  w^ithdraw  his  remark,  apolo- 
gize to  the  jury  for  having  made  it,  and 
request  the  jury  not  to  consider  it.  The 
connsel  then  said  to  the  jury,  "I  most  will- 
ingly do  all  the  court  suggests, — ^with- 
draw the  remark,  apologize  for  having  made 
H.  and  request  you  not  to  regard  it." 
Naturally  the  counsel  and  the  trial  court  re- 
^rded  the  incident  as  closed,  and,  crediting 
the  jury  with  honesty  and  fair  intelligence, 
deemed  the  mischief  cured  and  a  fair  trial 
ajjsured.  The  supreme  court,  when  it  re- 
viewed the  trial,  was  of  a  different  opinion. 
Notwithstanding  the  withdrawal  of  the 
statement  and  the  counsel's  apology  and  re- 
quest to  disregard  it  to  the  jury,  that  tri- 
bunal could  discern  nothing  to  indicate  that 
the  effect  had  been  removed  from  the  minds 
of  the  jurors.  In  the  colloquy  that  follov/ed 
the  objectionable  statement,  observed  the 
court,  plaintiff's  counsel  observed  its  truth 
when  his  opponent  insisted  that  he  should 
say  it  was  not  true,  by  retorting  that  he 
should  not  tell  an  untruth.  The  force  of  the 
unwarranted  statement  was  thereby  intensi- 
fied, and  the  statpment  in  the  record  of  the 
case  that  the  jury  fully  understood  that 
the  remark  was  to  be  disregarded  is  not 
equivalent  to  a  finding  that  the  verdict 
was  not  affected  by  it.  So  the  verdict  was 
set  aside. 

W*  Instructions  by  the  trial  court  to  the 
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jury  to  disregard  statements  or  insinuations 
made  in  his  argument  by  the  district  at- 
torney, that  the  defendant  on  trial  for  rape 
was  guilty  of  other  felonies  and  revolting 
crimes,  provocative  of  passion  and  prejudice 
in  the  jury,  do  not  cure  their  evil  effect,  and 
a  conviction  following  them  should  be  re- 
versed. Robbins  v.  State  (1904)  47  Tex. 
Grim.  Rep.  312,  122  Am.  St.  Rep.  694, 
83  S.  W.  690. 

A  prisoner  convicted  of  crime  is  entitled 
to  a  reversal  and  new  trial  where,  over  the 
objection  and  exception  of  his  connsel,  the 
trial  court  allows  the  district  attorney,  in 
his  opening  address  to  the  jury,  to  charge 
the  accused  with  the  commission  of  other 
like  crimes  at  different  times,  nothwith- 
standing  his  desistance  from  further  im- 
proper remarks  with  the  observation  that, 
if  defendant's  counsel  insisted  on  objecting, 
he  would  not  then  go  into  the  matter.  Peo- 
ple V.  Smith  (1900)  162  N.  Y.  520,  56  N. 
E.  1001,  reversing  (1899)  37  App.  Div.  280, 
56  N.  Y.  Supp.  932. 

The  case  of  People  v.  Milks  (1900)  55 
App.  Div.  372,  66  N.  Y.  Supp.  889.  was 
strikingly  similar  to  People  v.  Smith  (N.  Y.) 
supra.  Both  defendants  were  convicted  of 
arson,  and  the  convictions  of  both  were  re< 
versed  because  of  misconduct  of  the  distiict 
attorneys  in  addressing  the  jury  and  ex- 
patiating on  other  alleged  arsons  of  the 
prisoners.  The  only  difference  in  the  two 
cases  seems  to  be  that  in  the  Milks  Case  the 
prosecution  attempted  to  prove  the  other 
crimes  to  establish  intent,  and  in  respect 
of  this  difference  the  court  in  the  latter  case 
sensibly  observed,  "It  would  be  absurd  to 
hold  that  such  error  could  be  cured  by 
again,  during  the  progress  of  the  trial, 
specifically  calling  the  attention  of  the  jury 
to  it  and  giving  it  emphasis  by  calling  a 
witness  or  witnesses  to  prov«  such  alleged 
incompetent  facts." 

The  evil  effect  of  statements  made  by  the 
prosecuting  attorney  in  his  opening  address 
to  the  jury  on  a  trial  for  murder,  charg- 
ing the  defendant  with  fleeing  from  justice 
after  committing  a  crime  of  violence  in  his 
native  land  oversea,  and  with  committing 
another  crime  after  landing  in  this  country, 
against  the  objections  of  the  prisoner's 
counsel,  overruled  by  the  court  with  the  re- 
mark that  the  previous  history  of  the  ac- 
cused might  be  given,  is  not  and  cannot  be 
counteracted  by  an  additional  remark  of  the 
court  that  the  fact  that  the  defendant 
committed  one  crime  is  no  evidence  that 
he  committed  the  one  for  which  he  was  on 
trial.  Sasse  v.  State  (1887)  68  Wla.  580, 
32  N.  W.  849. 
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prejudice  and  resentment  of  the  jurors 
against  the  accused,  notwithstanding  the 
court  charged  the  jury  that  such  state- 
ments had  nothing  to  do  with  the  case 
and  should  be  disregarded.^^ 

The   civil   cases   in   which   judgments 
have    been    reversed-  and    new     trials 


awarded  because  the  admonitions  and  in- 
structions of  the  court  were  deemed 
ineffectual  to  efface  the  prejudicial  in- 
fluence of  improper  remarks  of  counsel 
for  the  successful  litigant  in  arguments 
to  the  jury  are  more  numerous.^^ 


W4  People  V.  Fielding  (1899)  158  W.  Y. 
642,  46  L.R.A.  641,  70  Am.  St.  Rep.  495, 
58  N.  E.  497,  11  Am.  Crim.  Rep.  88;  People 
V.  Milks  (N.  Y.)  supra. 

ISA  Remarks  of  counsel  in  addressing  the 
jury  manifestly  improper,  and  palpably 
tending  unduly  to  prejudice  the  jury  against 
the  opposing  litigant  and  a  witness  in  his 
behalf,  call  for  a  reversal  of  a  judgment  ob- 
tained by  him,  notwithstanding  the  trial 
court  promptly  sustained  objections  to  the 
language,  because  the  court's  action  was  im- 
potent to  defeat  the  purpose  of  the  repre- 
hensible words.  Pioneer  Reserve  Asso.  v. 
Jones  (1903)  111  IlL  App.  156. 

The  misconduct  of  defendant's  counsel  in 
an  action  to  recover  broker's  commissions 
upon  a  sale  of  real  estate  actually  carried 
through  by  another  broker,  after  the  court 
had  sustained  an  objection  to  the  materi- 
ality of  his  question  to  his  client  when 
testifying  in  his  own  behalf,  asking  to  whom 
he  paid  the  commission  for  selling  the  prop- 
erty, if  he  had  paid  any,  in  saying  to  the 
jury,  interrogatively,  in  his  closing  argu- 
ment, ^'Must  he  pay  the  commissions 
twice  ?'* — is  ground  for  reversing  a  judgment 
for  defendant,  notwithstanding  the  offending 
counsel,  upon  objection  taken  to  the  remark, 
told  the  jury  he  withdrew  it  and  asked  the 
jurors  to  consider  it  unuttered,  and  the 
trial  judge  in  turn  directed  the  jury  to 
consider  only  the  evidence  in  the  case.  Por- 
ter V.  Day  (1892)  44  111.  App.  256.  The 
mischief  had  been  done,  said  the  court,  and 
it  is  doubtful  whether  an  express  instruc- 
tion by  the  court  could  have  remedied  it. 
The  lodgment  in  the  minds  of  the  jury 
made  by  the  palpably  improper  and  preju- 
dicial question  put  to  the  witness,  of  what 
would  cause  most  juries  to  go  off  upon  a 
hunt  to  do  justice  devoid  of  all  law,  was 
by  this  most  untimely  remark  riveted  in 
their  brains.  The  subsequent  withdrawal  of 
the  remark  was  impotent.  It  did  not  rid  the 
remark  of  its  most  potent  inference  that 
it  was  nevertheless  true.  When  counsel 
indulge  in  practices  so  prejudicial,  .  .  . 
they  must  auide  the  legitimate  consequences. 
When  the  mischief  done  by  misconduct  of 
the  successful  counsel  in  stating  incompe- 
tent and  prejudicial  facts  to  the  jury  which 
had  more  than  once  during  the  trial  been 
ruled  out  of  evidence  could  not  be  undone, 
an  instruction  by  the  court  to  disregard 
them,  even  when  coupled  with  a  formal 
withdrawal  by  the  speaker  of  the  offensive 
remarks  and  his  request  to  the  jury  to  give 
them  no  weight,  will  not  prevent  a  reversal 
and  new  trial.  McHenry  Coal  Co.  v.  Sned- 
don (1896)  98  Ky.  684,  34  S.  W.  228. 

The    misconduct    of    counsel    in    closing 
argument  upon  a  second  trial  of  a  cause, 
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in  reading  to  the  jury  an  excerpt  from  the 
opinion  of  the  supreme  court  reversing  the 
judgment  on  the  first  trial  because  the 
court  directed  a  verdict  and  erred  in  not 
submitting  to  the  jury  a  material  fact  to 
determine,  which  might  have  been  found 
in  favor  of  the  defeated  litigant — miscon- 
duct calculated  to  lead  the  jurors  to  think 
that  the  court  had  held  such  fact  to  have 
been  established  by  the  evidence, — entails 
another  reversal,  notwithstanding  the  trial 
court  carefully  and  explicitly  told  the  jiury 
that  such  fact  was  solely  for  its  determina- 
tion, because  the  evil  done  could  not  so 
be  undone.  Olney  v.  Boston  &  M.  R.  Ck). 
(1904)   73  N.  H.  85,  59  Atl.  387. 

The  mischief  done  by  the  misconduct  of 
counsel  for  the  plaintiff  in  a  libel  suit,  by  re- 
ferring to  another  reported  case  where  a 
large  verdict  had  been  rendered,  aggravated 
by  an  addition,  after  his  opponent  had  ob- 
jected and  the  court  had  rebuked  him,  that 
the  court  of  appeals  had  aflirmed  that  ver- 
dict, is  not  repaired  or  cured  by  the  speak- 
er's withdrawal  of  his  remark  and  a  request 
to  tlie  jury  not  to  consider  it,  when  his  apol- 
ogy was  so  worded  as  virtually  to  repeat  his 
offense.  BaguUy  v.  Morning  Journal  Asso. 
(1899)  38  App.  Div.  522,  56  N.  Y.  Supp. 
605. 

A  statement  by  counsel  for  the  plaintiff 
in  argument  to  the  jury  in  the  trial  of  a 
personal  injury  action,  tnat  there  never  was 
a  railroad  company  sued  but  that  it  made 
out  a  perfect  defense  like  the  one  in  this 
case,  objected  to  by  opposing  counsel,  and 
mildly  reprimanded  by  the  court,  even  when 
withdrawn  by  the  speaker  with  a  request 
to  the  jury  to  disregard  his  remark,  is 
ground  for  a  reversal.  Chicago,  R.  I.  &  T. 
R.  Co.  V.  Musick  (1903)  33  Tex.  Civ.  App, 
177,  76  S.  W.  219. 

A  deliberate  bringing  to  the  knowledge  of 
the  jury  by  counsel  for  the  prevailing  party 
on  a  trial,  of  a  fact  not  in  evidence  and  not 
admissible  in  evidence,  known  to  be  preju- 
dicial and  injurious  in  effect  to  the  adverse 
litigant,  requires  a  reversal  and  new  trial, 
notwitlistanding  the  court  instructed  the 
jury  to  disregard  such  fact,  because  no  ac- 
tion by  the  court  could  disabuse  the  minds 
of  the  jurors  of  knowledge  of  such  fact  after 
the  mischief  had  been  done.  Carter  v. 
Walker  (1914)  —  Tex.  Civ.  App.  — ,  166 
S.  W.  483. 

W^hcn  it  is  clear  that  statements  of  coun- 
sel in  argument  to  the  jury  not  based  on 
any  evidence  adduced  on  the  trial  could  have 
had  no  other  object  than  to  awake  passion 
and  prejudice  in  the  jury,  and  that  they 
probably  effected  their  purpose,  the  verdict 
should  be  set  aside  and  the  judgment  re- 
versed,   even    though    the    trial    court   ad- 
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XII.  XecesMty  of  objecting  to  improper 
arffuments  to  the  jury  when  they 
are  made. 

The  courts  are  not  agreed  respecting 
whether  it  is  the  duty  of  a  trial  court  to 
interpose  and  stop  an  argument  of  coun- 
sel when  discussing  before  the  jury  mat- 
ters outside  the  facts  of  the  case,  with- 
out waiting  for  a  suggestion  or  objection 
from  opposing  counsel.***  On  the  one 
hand,  it  has  been  held  that,  when  a  law- 
yer arguing  to  a  jury  states  a  fact 
wholly  unsupported  by  the  record,  the 
trial  court  should  promptly  reprimand 
him  and  instruct  the  jury  to  ignore  it, 
without  waiting  to  hear  from  his  oppon- 
ent ;  "^  that  it  is  the  duty  of  the  trial 
court,  sua  sponte,  to  interfere  and  sup- 
press the  argument  of  counsel  to  the  jury 
when  he  discusses  issues  not  in  the  case, 
and  states  facts  not  in  evidence  calcu- 


lated to  mislead  and  prejudice  the  ju- 
rors ;*■•  and  that  it  is  his  duty  in  trying 
a  criminal  case  to  see  to  it  that  no 
prejudicial  and  injurious  statements  un- 
founded in  evidence  and  intemperate  in 
language,  likely  to  provoke  the  passions 
of  the  jurors  and  influence  them  against 
the  prisoner,  are  made  by  the  prosecuting 
counsel,  whether  counsel  for  the  accused 
does  or  does  not  object  to  the  miscon- 
duct. "• 

On  the  other  hand^  it  is  declared  to  be 
the  general  rule  that,  in  order  to  consti- 
tute ground  for  reversal,  improper  re- 
marks of  counsel  on  the  merits  to  the 
jury  must  be  objected  to  at  the  time  they 
are  made,  must  be  unwarranted  by  the 
pleadings  and  evidence,  must  have  tended 
to  mislead  or  prejudice  the  jury,  and 
must  to  a  greater  or  less  extent  have  been 
approved  by  the  trial  court.**^    And  it 


moniBhed  the  counsel  that  his  remarks  were 
improper  and  that  he  should  keep  within 
the  record,  and  gave  corrective  instructions 
to  the  jurv.  Kirby  Lumber  Co.  v.  Young- 
blood  (1917)  —  Tex.  Civ.  App.  — ,  192  S. 
W.  1106. 

It  is  the  duty  of  a  court  reviewing  a 
trial  to  set  aside  the  verdict  on  such  terms 
ts  are  just,  when  it  deems  the  mischief 
of  a  statement  by  counsel  to  the  jury  in 
argument,  of  improper  and  objectionable 
matters,  not  sufficiently  cured  by  the  action 
of  the  trial  court  in  rebuking  the  offense 
and  instructing  the  jury  to  disregard  the 
improper  speech  to  injure  an  untainted 
Terdict.  James  Smith  Woolen  Mach.  Co.  v. 
Holden  (1901)  73  Vt.  396,  61  Atl.  2. 

The  misconduct  of  counsel  in  the  trial  of 
a  cause,  the  mischief  of  which  has  not  been 
or  could  not  be  cured  by  the  action  of  the 
trial  court,  may  entail  setting  aside  a  ver- 
dict and  reversing  a  judgment  when  the 
case  is  reviewed  on  appeal.  Fadden  v.  Mc- 
Kinney   (1914)   87  Vt.  316,  89  Atl.  351. 

Because  of  errors  in  the  reception  of 
evidence  and  a  verdict  considered  excessive, 
associated  with  misconduct  of  counsel  for 
the  successful  litigant,  a  reversal  was  or- 
dered of  a  judgment  against  a  railroad 
company  for  negligently  killing  a  passen- 
ger in  Rudiger  v.  Chicago,  St.  P.  M.  &,  0.  R. 
Co.  (1898)  101  Wis.  292,  77  N.  W.  169. 
Upon  the  question  pertinent  to  this  anno- 
tation the  court  had  in  substance  this  to 
say:  During  the  trial,  and  in  the  course 
of  the  argument  of  the  case  to  the  jury, 
numerous  exce])tion8  were  taken  to  the  re- 
marks of  plaintiff's  counsel  .  .  .  deemed 
prejudicial  to  defendant.  In  some  in- 
stances the  court  ruled  the  remarks  im- 
proper and  directed  the  jury  to  disregard 
them,  and  in  others  simply  passed  them 
without  ruling.  The  general  tendency  of 
the  objectionable  remarks  was  to  inflame 
the  minds  of  the  jury  and  to  create  sym- 
pathy for  the  plaintiff,  and  prejudice  and 
resentment  toward  the  defendant.     .     .     . 


I  The  circumstances  of  the  accident  were 
!  especially  distressing  and  deplorable.  Mr. 
I  Rudiger  was  so  severely  burned  that  death 
;  ensued.  Several  of  the  witnesses  on  the 
trial  were  dreadfully  burned  and  disfigured. 
The  conditions  were  such  that  insinuations 
of  bad  faith,  charges  that  defendant's  wit- 
nesses were  ghouls  and  vultiu-es  prowlinj^ 
among  the  cots  in  the  hospital,  that  defend- 
ant's claim  agent  was  tampering  with 
plaintiff's  witnesses,  and  that  other  wit- 
nesses were  there  violating  confidential 
relations,  were  calculated  to  create  unfavor- 
able impressions  against  which  the  defend- 
ant was  powerless.  The  poison  was  there 
and  the  ruling  of  the  court  would  not  be 
a  sufficient  antidote.  Defendant's  alleged 
negligence  was  not  so  palpable  nor  the  cir- 
cumstances so  desperate  as  to  warrant  any 
such  procedure.  .  .  .  The  nature  of 
the  case  and  the  circumstances  surround- 
ing the  alleged  accident  were  such  as  to 
make  the  remarks  of  counsel  referred  to 
harmful  in  the  extreme,  continued  as  they 
were  through  the  trial,  and  we  should  feel 
compelled  to  reverse  the  judgment  on  that 
ground  alone,  if  other  errors  had  not  beei» 
deemed  sufficient. 

iMSt.  Louis  &  S.  E.  R.  Co.  v.  Myrtle 
(1875)  51  Ind.  566. 

W^Owenshoro  Shovel  &  Tool  Co.  v. 
Moore  (1913)  154  Ky.  431,  157  S.  W.  1121. 

iMPrather  v.  McClelland  (1894)  —  Tex. 
Civ.  App.  — ,  26  S.  W.  657. 

iw  Turner  v.  State  (1879)  4  he&  (Tena.) 
206. 

It  is  prejudicial  error  in  a  trial  court 
who,  of  his  own  motion,  has  arrested  the 
argument  of  one  counsel  to  the  jury  for 
misconduct  in  referring  to  the  result  of 
a  previous  trial,  to  fail  to  stop  the  oppos- 
ing counsel  in  his  attempt  to  argue  at 
length  upon  the  same  subject,  regardless 
of  any  objection  from  the  injured  side, 
Jenkins  v.  Hankins  (1896)  98  Tenn.  545, 
41  S.  W.  1028. 

180  Alabama  G.  S.  R.  Co.  v.  Carroll  (1898} 
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lias  been  asserted  to  be  settled  by  the  very 
decided  weight  of  authority  that  the  fail- 
ure of  a  trial  court  to  interfere  when  op- 
posing counsel  are  present  and  do  not 
ask  for  the  court^s  interposition,  or  ob- 
ject to  the  line  of  argument  being  made 
to  the  jury,  will  not  entitle  a  defeated 
litigant  to  a  new  trial."^  Unless  an 
objection  has  been  made  to  improper 
statements  of  counsel  to  the  jury, 
and  the  trial  court  has  failed  to  act 
upon  it,  or  to  rule  adversely  to  the 
unsuccessful  litigant,  and  he  has  taken 
an  exception^  there  is  said  to  be  nothing 
to  be  reviewed  on  appeal. ^^  An  accused, 
it  is  held^  must  at  once  object  to  improp- 
er statements  by  the  prosecuting  counsel 
in  argument  to  the  jury  in  a  criminal 
trial  to  have  ground  for  a  new  trial. **^ 
Remarks  of  counsel  in  argument  to  the 
jury  which  are  not  objected  to  at  the 
time  are  said  to  be  ordinarily  not  cogni- 
zable by  an  appellate  court.^'*  Excep- 
tions taken  to  counsel's  argument  to  the 


jury,  where  the  court  does  not  and  is  not 
requested  to  rule  in  the  matter,  and  insuf- 
ficient to  raise  a  question  for  review.^**  A 
defeated  litigant  cannot  have  an  error  on 
the  trial  reviewed  on  appeal  if  he  failed 
to  have  it  cured  by  legal  means  at  his 
command,^'*  and  an  appellant  who  makes 
no  objection  and  takes  no  exception  at 
the  time  they  are  made,  to  improper  re- 
marks of  opposing  counsel  in  argument 
to  the  jury,  so  as  to  afford  the  speaker 
an  opportunity  to  withdraw  or  correct 
them  and  the  trial  court  to  rule  concern- 
ing them,  is  esteemed  to  waive  the  im- 
propriety.^*^ The  necessity  of  objecting 
to  the  improper  remarks  of  counsel  for 
the  successful  litigant  in  argument  to 
the  jury,  to  enable  the  defeated  party  to 
review  the  judgment  on  appeal  in  ordi- 
nary cases,  has  been  asserted  in  othei 
decisions.^** 

There  are  recognized  exceptions.  It  is, 
for  example,  unnecessary,  in  order  to  be 
the  basis  of  a  reversal  or  a  new  trial, 


28  C.  C.  A.  207,  52  U.  S.  App.  442,  84  Fed. 
772. 

131  St.  Louis  &  S.  E.  R.  Co.  v.  Myrtle 
(Ind.)  supra. 

W«  White  V.  GrefTory  (1890)  128  Ind.  95, 
25  N.  E.  806. 

188  state  V.  Hull  (1893)  18  R.  I.  207,  20 
1..R.A.  609,  26  Atl.  191,  10  Am.  Crim.  Rep. 
427. 

I34  0bert  v.  Stnibe  (1892)  51  Mo.  App. 
621. 

iWWest  Chicago  Street  R.  Co.  v.  Sulli- 
van (1896)  165  111.  302,  46  N.  E.  234,  1 
Am.  Neg.  Rep.  421;  North  Chicago  Street 
R.  Co.  V.  Shreve  (1898)  171  111.  438,  49 
N.  E.  634;  Quincv  Gas  &  E.  Co.  v.  Bau- 
mann  (1903)  203"  111.  295,  67  N.  E.  807, 
affirming  (1902)   104  111.  App.  600. 

An  improper  or  erroneous  statement  of 
counsel  in  argument  to  the  jury,  although 
calculated  to  injure  and  prejudice  the  ad- 
verse litigant,  not  objected  to  when  made, 
where  the  court  was  not  requested  either 
to  rebuke  the  offender  or  to  declare  a  mis- 
trial, and  not  asked  for  curative  instruc- 
tions to  the  jury,  affords  no  ground  for  a 
reversal  and  new  trial.  Ware  v.  Lamar 
(1916)  18  Ga.  App.  673,  90  S.  E.  364. 

13«  People  V.  Durrant  (1897)  116  Cal,  179, 
48  Pac.  75,  10  Am.  Crim.  Rep.  499. 

i37Gutzman  v.  Clancy  (1902)  114  Wis. 
589,  58  L.R.A.  744,  90  N.  W.  1081. 

188  A  case  for  reversal  is  not  made  out 
by  an  objection  to  improper  remarks  of 
counsel  summing  up  to  the  jury,  charac- 
terized by  the  trial  court  as  drawing  on 
the  imagination,  that  is,  as  having  no 
foundation  in  the  evidence,  where  the  mis- 
conduct was  not  persisted  in  and  the  record 
does  not  show  any  request  or  refusal  of 
the  court  to  stop  counsel  in  his  argument. 
Fry  V.  Bennett  (1863)  28  N.  Y.  324,  affirm- 
ing (1858)  3  Bosw.  200. 
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The  court  was  asked  in  People  v.  Brooks 
(1892)  131  N.  Y.  321,  30  N.  E.  189,  to 
reverse  a  conviction  of  arson  on  account  of 
improper  remarks  of  the  district  attorney 
when  summing  up,  not  set  out  in  the 
opinion,  but  referred  to  by  the  prisoner's 
counsel  in  his  brief  as  an  appeal  to  preju- 
dice against  the  accused  as  a  Jewess,  and 
her  race  as  prone  to  commit  the  crime 
charged,  but  held  that-  it  was  without  ju- 
risdiction to  grant  a  new  trial  for  such 
a  cause,  where,  as  in  the  instant  case,  no 
objection  and  exception  had  been  taken  on 
the  trial  to  the  improper  language. 

A  statement  of  personal  experience  by 
counsel  in  addressing  the  jury,  which  passed 
the  limit  of  fair  illustrative  argument  and 
brought  facts  not  in  evidence  before  the 
jurors,  though  highly  improper,  affords  no 
i  ground  for  a  new  trial  if  no  objection  to 
it  was  made,  when  there  was  ample  time 
and  opportunity  to  object,  and  when  it  does 
not  clearly  appear  to  have  had  any  inju- 
rious effect.  Spahn  v.  People's  R.  Ob. 
(1912)  3  Boyce  (DeL)  302,  83  Atl.  27,  92 
Atl.   727. 

In  a  trial  for  murder  in  which  a  witness 
had  testified  that  the  deceased  had  called 
for  aid,  and  the  evidence  on  the  whole 
amply  justified  the  conclusion  that  the  ac- 
cused had  shot  the  victim  for  naught  of 
any  legal  consequence,  an  objection  by  the 
prisoner's  counsel  to  a  statement  of  counsel 
for  the  prosecution  in  his  address  to  the 
jury,  to  the  effect  that  such  witness  had 
sworn  that  the  deceased  called  to  him  for 
help  and  said  that  the  defendant  had  shot 
him  for  nothing,  is  not  so  well  founded  as 
to  require  the  reversal  of  the  conviction, 
where  the  objection  was  not  limited  to  the 
part  of  the  counsel's  remarks  that  was  im- 
proper. Carmichael  v.  State  (1916)  —  Ala. 
— ,  72  So.  406. 
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for  counsel  for  an  aggrieved  litigant  to 
object  to  statements  by  his  adversary  to 
the  jnry  of  facts  not  proven,  and  to  his 
comments  on  matters  not  in  evidence, 
when  the  trial  judge  is  absent  and  can 
make  no  ruling  at  the  time,  particularly 
in  a  jurisdiction  where  a  judge  at  nisi 
prius  has  no  power  to  limit  the  argu- 
ments of  counsel  to  juries.*^^  And  a  fur- 
ther exception  has  been  implied  where 
the  improper  remarks  of  prosecuting 
counsel  in  a  criminal  trial  were  so  grossly 
prejudicial  and  his  misconduct  so  fla- 
grant that  the  trial  judge  ought,  of  his 
own  volition,  to  have  rebuked  the  offend- 
er and  instructed  the  jury  to  disregard 
the  offensive  language.^^ 

It  shoXiId  not  be  inferred  from  what 
has  been  said  and  the  cases  cited  that 
there  is  an  irreconcilable  conflict  respect- 
ing the  necessity  of  prompt  objection  to 
the  improper  remarks  of  counsel  in  ad- 
dressing juries  at  the  times  they  are 
uttered.  A  distinction  has  been  point- 
ed out  which,  if  generally  recognized, 
goes  far  toward  reconciling  the  apparent 
conflict.  According  to  the  Texas  court 
of  civil  appeals,  a  clearly  prejudicial 
statement  by  counsel  in  argument  to  the 
jury,  deliberately  and  intentionally  made 
for  the  purpose  of  provokino^  resentment 
in  the  jury,  need  not  be  objected  to  in 
order  to  save  the  defeated  litigant's  right 
to  a  new  trial,  for,  if  unfounded  in  evi- 
dence, it  justifies  and  requires  setting 
aside  the  verdict  whether  objected  to  or 
not  at  the  time;  but  statements  of  coun- 
sel in  argument  to  the  jury  which  are  im- 
proper only  because  they  are  not  strictly 
confined  to  the  evidence,  or  because  they 
misconstrue  or  slightly  depart  from  the 
evidence,  must  be  objected  to  when  made 
to  save  the  right  to  have  the  verdict  set 
aside  and  a  new  trial  ordered.*** 

It  does  not  appear  to  be  necessary  to 
make  repeated  objections,  or  to  follow 


them  up  with  requests  for  corrective 
action  by  the  court.  When  counsel  in 
argument  to  the  jury  misuses  and  per- 
verts a  piece  of  evidence  which  was  re- 
ceived for  a  special  and  explicitly  limited 
purpose,  and  his  opponent  has  duly  ob- 
jected at  the  very  outset,  the  fact  that 
no  exception  was  reversed  afterwards 
when  the  offense  was  repeated  is  im- 
material, because  the  first  objection,  be- 
ing well  taken,  must  lead  to  a  reversal.*** 
Once  an  objection  has  been  taken  to  im- 
proper and  prejudicial  statments  outside 
the  record  by  counsel  in  argument  to  the 
jury,  there  is  no  necessity  for  a  repeti- 
tion of  the  objection  to  continuing  mis- 
conduct in  the  same  line  in  order  to  ob- 
tain a  review  on  appeal.**' 

According  to  the  supreme  court  of 
Michigan,  there  are  open  to  counsel  try- 
ing a  cause,  when  his  opponent  in  argu- 
ment to  the  jury  makes  statements  un- 
warranted by  the  pleadings  and  evidence, 
two  courses,  either  of  which  will  preserve 
his  rights  and  remedies  on  appeal.  Of 
these,  one  is  to  object  to  the  statements 
at  the  time  they  are  made  and  get  a 
ruling  from  the  court  on  their  propriety, 
and  the  other  is  to  wait  and  request  the 
trial  court  to  give  the  jury  corrective 
and  curative  instructions.***  In  the  es- 
teem of  that  court  the  latter  course  is 
preferable,  as  it  conduces  to  a  more  or- 
derly and  seemly  disposition  of  the  com- 
plaint, whereas  the  former  interrupts  the 
argument  and  is  likely  to  foment  con- 
tention and  distract  the  minds  of  the 
jurors. 
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XI JI,  Situation  of  aggrieved  litigant 
tvfiose  ohjections  to  his  adversary's 
misconduct  in  argument  to  the  iury 
were  sustained  and  supplemented 
ty  curative  instructions  by  the  trial 
court. 

If  counsel  in  addressing  the  jury  has 


iWHall  v.  Wolff  (1883)  61  Iowa,  559,  16 
N".  W.  710. 

HO  Wilson  V.  State  (1916)  126  Ark.  364, 
190  S.  W.  441. 

141  Houston  &  T.  C.  R.  Oo,  v.  Rehm 
(1904)  36  Tex.  Civ.  App.  563,  82  S.  W.  526. 

l«Waldron  v.  Waldron  (1894)  156  U.  S. 
361.  39  L.  ed.  453,  15  Sup.  Ct.  Rep.  383. 

"•Baxter  v.  Krainik  (1906)  126  Wig. 
421,  105  N.  W.  803. 

When  counsel  addrc^Aing  a  trial  jury  goes 
out  of  the  record  to  state  prejudicial  facts, 
and  his  adversary  objects  to  the  miscon- 
duct, the  latter  may  have  all  the  ground 
necessary  to  review  by  excepting  to  the 
ruling  of  the  trial  court  against  his  ob- 
jection, and  to  the  trial  judge's  refusal  to 
reprimand  the  offender,  without  going  fur- 
ther and  asking  for  corrective  instructions 
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to  the  jury.  St.  Louis  Southwetftem  R.  Co. 
V.  Dickens  (1900)  —  Tex.  Civ.  App.  — ,  56 
S.  W.  124. 

It  has  been  held  in  Texas  that,  if  a  hill 
of  exceptions  sets  forth  objectionable  lan- 
guage used  by  counsel  for  the  prevailing 
party  in  addressing  a  trial  jury,  unsus- 
tained  by  evidence,  and  if  objection  was 
duly  taken  to  it  at  the  time,  it  is  sufficient 
to  entitle  the  defeated  litigant  to  a  review 
on  appeal,  although  it  does  not  explicitly 
state  any  ruling  on  the  objection  or  cor- 
rective action  by  the  trial  court.  St.  Louis 
Southwestern  R.  Co.  v.  Boyd  (1905)  40 
Tex.  Civ.  App.  93,  88  S.  W.  509,  Key,  J., 
diHsenting. 

144  Mayo  V.  Wright  (1886)  63  Mich.  32, 
29  N.  W.  832, 
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transcended  the  limits  of  legitimate  argu- 
ment by  speaking  of  matters  neither  in 
evidence  nor  warranted  by  the  pleadings 
or  proof,  or  by  appealing  to  the  passions 
and  prejudices  of  the  jurors,  and  his  op- 
ponent has  objected  to  his  misconduct 
and  the  trial  court  has  sustained  the  ob- 
jections, particularly  if,  in  addition,  he 
has  reprimanded  the  offender  and  given 
the  jury  corrective  instructions,  it  is 
plain  that  the  incident  affords  the  in- 


jured litigant  no  ground  to  attack  the 
judgment  on  appeal  for  the  simple  rea- 
son that  the  ruling  and  action  of  the 
trial  court  were  in  his  favor.*** 

If  the  trial  court  stops,  after  sustain- 
ing objections  and  rebuking,  the  un- 
licensed speech,  the  injured  litigant 
should,  if  he  would  profit  on  appeal,  re- 
quest appropriate  instructions  to  the 
jury  or  other  curative  action  from  the 
court."* 


MSOrubb  V.  State  (1889)  117  Ind.  277, 
20  N.  E.  257,  725;  Evans  v.  Trenton  (1892) 
112  Mo.  390,  20  S.  W.  614. 

A  reference  by  counsel  in  argument  to 
the  jury  in  the  trial  of  a  personal  injury 
action,  to  large  verdicts  awarded  in  other 
cases,  privately  objected  to  by  his  opponent, 
where  the  court  answered  that  he  would 
not  interfere  if  the  speaker  went  no  fur- 
ther, but  afterwards,  when  exception  had 
been  taken,  stopped  the  argument  and 
counsel  did  not  recur  to  the  subject,  raises 
no  question  of  error  on  appeal  upon  which 
to  base  a  reversal  of  the  judgment.  Quincy 
Gas  &  E.  Co.  V.  Baumann  (1903)  203  111. 
295,  67  N.  E.  807,  affirming  (1902)  104  III. 
App.  600. 

A  statement  by  plaintifT's  counsel  to  the 
jury  in  an  action  against  a  city,  for  per- 
sonal injuries  due  to  a  defective  street, 
that  the  street  had  In^en  closed  and  the 
place  of  the  injury  filled  in  since,  coupled 
with  a  statement  that  of  course  proof  of 
the  fact  could  not  be  legally  admitted,  in- 
stantly objected  to  by  defendant's  counsel, 
and  at  once  reprimanded  by  the  trial  court, 
not  followed  by  any  request  for  curative 
instructions  to  the  jury,  does  not  require 
the  reversal  of  a  judgment  for  the  plaintiff. 
Warn  v.  Flint  (1905)  140  Mich.  573,  104 
N.  W.  37. 

A  defeated  plaintiff  in  an  action  for  as- 
sault and  battery  has  no  ground  to  com- 
plain on  appeal  of  the  misconduct  of  counsel 
for  his  opponent  in  telling  the  jury  in  his 
argument,  without  any  evidence  to  war- 
rant his  statement,  that  defendant  had 
been  arrested,  tried,  convicted,  and  fined 
for  the  same  offense,  and  thus  punished 
enough,  when,  at  the  request  of  coimscl 
for  the  plaintiff,  the  court  gave  proper 
and  adequate  corrective  instructions  to  the 
jury.  Shipley  v.  Edwards  (1893)  87  Iowa, 
310,   54  N.   W.   151. 

In  Wallace  v.  Babcock  (1916)  93  Wash, 
392,  160  Pac.  1041,  an  action  which  arose 
out  of  the  breach  of  a  contract  to  sell  and 
deliver  M'heat,  misconduct  of  counsel  for 
the  successful  litigant  in  telling  the  jury 
in  his  argument  about  an  advance  in  the 
price  of  wheat  after  the  time  when  de- 
livery had  been  demanded  was  alleged 
as  ground  for  reversal,  but  inasmuch  as  the 
remarks  complained  of  had  been  objected 
to,  and  the  court  had  rebuked  the  counsel 
and  instructed  the  jury  to  disregard  them, 
the  supreme  court  could  not  discover  any 
prejudicial  error  in  the  incident. 
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iw  An  appellant  from  a  conviction  of 
crime  shows  no  ground  for  a  reversal  in 
alleged  improper  remarks  of  the  prosecut- 
ing counsel  to  the  jury,  to  which  objection 
was  made,  but  concerning  which  he  made 
no  request  to  the  trial  court  for  instruc- 
tions to  the  jury  or  other  action.  Deisher 
V.  State  (1917)  —  Tex.  Crim.  Rep.  — ,  190 
S.  W.  729. 

The  omission  of  the  prisoner's  counsel  to 
ask  from  the  trial  judge  special  instructions! 
to  the  jury  in  a  criminal  trial,  to  counteract 
an  improper  and  illegitimate  comment  by 
the  district  attorney  in  argument  to  the 
jury  upon  the  fact  that  the  venue  had  been 
changed,  precludes  a  review  of  the  con- 
viction by  the  court  of  appeals  on  account 
of  such  misconduct.  Wall  v.  State  (1901) 
—  Tex.  Crim.  Rep.  — ,  62  S.  W.  1062. 

An  argument  to  the  jury  in  a  murder 
trial,  contending  that  a  shotgun  rather 
than  a  rifle  was  the  lethal  weapon  used 
to  perpetrate  the  crime,  where  the  testi- 
mony had  left  the  identity  of  the  instru- 
ment of  death  uncertain  as  to  which  form 
of  firearm  it  was,  to  afford  the  accused 
ground  for  reviewing  a  conviction,  must 
have  led  him  to  request  the  court  to  have 
the  remarks  withdrawn  and  to  instruct  the 
jury  to  disregard  them.  People  v.  Weston 
(1017)  32  Cal.  App.  571,  163  Pac.  691. 

The  action  of  the  trial  court  on  the  trial 
of  an  indictment  for  homicide,  in  reprimand- 
ing prosecuting  counsel  for  saying  to  the 
jury  in  his  closing  argument,  of  two  of 
the  state's  witnesses,  that  he  knew  them, 
and  that  they  were  worthy  and  truthful 
boys,  followed  by  an  oral  instruction  to 
the  jury  to  disregard  the  remark,  is  suffi- 
cient where  the  prisoner's  counsel  made 
no  request  for  further  action.  Alexander 
V.  State  (1899)  40  Tex.  Crim.  Rep.  395, 
49  S.  W.  229,  50  S.  W.  716. 

A  reversal  of  a  conviction  of  murder  is 
not  required  where  the  prisoner  asked  no 
special  charge  from  the  court,  by  the  re- 
marks of  prosecuting  counsel  in  argument 
to  the  jury,  attributing,  by  mistake,  to  a 
brother  of  the  accused,  a  certain  statement 
at  the  time  of  the  fatal  affray,  evidence  of 
which  had  been  excluded,  where  the  court 
did  nothing  upon  objection  made  because 
he  was  in  doubt;  nor  is  it  required  by  fur- 
ther remarks  of  that  officer  to  the  effect 
that  there  were  altogether  too  much  shoot* 
ing  and  killing,  as  it  was  getting  so  that, 
if  a  man  put  his  hand  in  his  pocket  for  a 
chew  of  tobacco,  he  was  shot  down  like  a 
dog,    and,    of    course,    every    time    in    self- 


ANNO.— MISSTAIEMKNT  IN  ARGUMENT  TO  JURY— REVERSAL. 


45 


A  defeated  litigant  whose  objections 
to  the  misconduct  of  the  adverse  counsel 
on  the  trial  have  been  sustained  by  the 
court,  and  who  did  not  request  that  the 
jury  be  discharged  from  further  consid- 
eration of  the  case  on  the  ground  that 
the  mischief  done  by  such  misconduct 
was  irreparable^  is  held  to  be  in  the  posi- 
tion of  one  who  kept  silent  and  gambled 
on  a  favorable  result.**'' 

X/F.  Remedy  hy  motion  for  new  trial 
on  account  of  injury  hy  itnproper 
argument  of  adverse  counsel  to 
jury. 

Because  an  appellate  court  can  only 
predicate  error  of  a  trial  court's  rulings 
adverse  to  the  appellant,  a  distinction 
exists  between  cases  in  which  prejudicial 
language  unwarranted  by  the  evidence, 
used  by  counsel  in  argument  to  the  jury, 


objected  to  by  his  opponent^  and  by  th^ 
court  rebuked,  and  counteracted  by  cor- 
rective instructions  to  the  jury,  was  re- 
lied upon  to  furnish  ground  to  reverse  an 
adverse  judgment,  and  cases  in  which,  re- 
gardless of  the  action  of  the  trial  court, 
a  motion  was  made  to  set  aside  an  un- 
favorable verdict  and  grant  a  new  trial 
on  the  ground  that  the  improper  Ian*- 
guage  did  irreparable  injury.*** 

Notwithstanding  the  trial  court  may 
have  sustained  objections  to  an  illegiti- 
mate argument  to  the  jury  of  counsel  for 
the  successful  party,  rebuked  the  speak- 
er, and  explicitly  given  instructions  to 
the  jury  designed  to  cure  the  evil,  and 
thus  left  the  aggrieved  litigant  no  ground 
for  complaining  of  the  court's  conduct  on 
appeal  from  the  judgment,  the  remedy  of 
a  motion  to  set  aside  the  verdict  and  for 
a  new  trial  is  still  open.**^ 


defense,  where  the  court,  on  objection  tak- 
en, interjected,  "What  has  that  to  do  with 
the  case?  Nobody  is  on  trial  for  such 
killing."  Rambo  v.  State  (1902)  —  Tex. 
Crim.  Rep.  —,  69  S.  W.  163. 

If,  in  argument  to  the  jury  in  a  criminal 
trial,  the  prosecuting  counsel  goes  out  of 
the  record  and  discusses  extraneous  mat- 
ters to  extort  a  verdict  of  guilty,  and  the 
prisoner's  counsel  requests  no  charge  from 
the  court,  a  conviction  will  not  be  reversed 
where  the  record  shows  the  verdict  to  have 
been  as  favorable  to  the  accused  as  he 
could  reasonably  have  expected,  so  that  the 
improper  argument  did  not  injure  him. 
Miles  v.  State  (1901)  —  Tex.  Crim.  Rep. 
-,  65  8.  W.  912. 

When  defendants*  counsel  did  not  ask 
the  trial  court  to  give  the  jury  any  cor- 
rective instructions,  the  remarks  of  plain- 
tifTs  counsel  in  argument  to  the  jury  on 
the  trial  of  an  action  by  a  widow  against 
tiic  owners  of  a  dramshop  for  selling  her 
husband  intoxicating  liquors  whereby  he 
became  drunken  and  died,  to  the  effect  that 
part  of  the  mortgage  on  plaint  iff  *8  home 
belonged  to  defendants,  with  whom  de- 
ceased had  made  for  years  his  headquarters, 
promptly  withdrawn  when  objected  to, 
with  a  request  to  the  jury  not  to  consider 
them  in  making  up  a  verdict,  furnish  no 
ground  for  a  reversal.  Kennedy  Bros.  v. 
Sullivan  (1891)  136  IlL  94,  26  X.  E.  382, 
affirming  (1889)   34  111.  App.  46. 

HTFadden  v.  McKinney  (1914)  87  Vt. 
316,  89  Atl.  351. 

148  Birmingham  R.  Light  &  P.  Co.  v. 
Drennen  (1911)  175  Ala.  338,  57  So.  876, 
Ann.  Cas.  1914C,  1037. 

1*9  If  the  injury  done  a  defeated  litigant 
by  the  prejudicial  and  unfounded  state- 
ments of  the  opposing  counsel  was  incur- 
able by  the  action  of  the  trial  court  in 
sustaining  objections,  reprimanding  the  of- 
fender, and  instructing  the  jury  to  disregard 
the  improper  language,  he  may  move  to 
draw  a  juror,  to  set  aside  the  verdict,  for 
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a  new  trial,  or  take  any  other  appropriate 
step  to  obtain  a  fair  and  impartial  trial 
and  review  by  appeal.  Grubb  v.  State 
(1889)    117   Ind.   277,   20   N.    E.   257,   725. 

If  the  evil  done  by  the  misconduct  of 
counsel  in  stating  facts  unwarranted  by 
any  evidence  in  the  case  in  argument  prob- 
ably persisted  in  the  minds  of  the  jurors 
in  spite  of  the  action  of  the  court  in  in- 
tervening and  properly  instructing  the  jury 
to  disregard  the  objectionable  remarks,  the 
trial  court  should  set  aside  the  verdict  and 
grant  a  new  trial.  Latham  v.  United  States 
(1915)  L.R.A.1916D,  1118,  141  C.  C.  A. 
250,  226  Fed.  420. 

If  the  privilege  of  counsel  in  argument 
to  the  jury  is  abused,  the  trial  court 
should  set  aside  the  verdict.  Wendler  v. 
People's  House  Furnishing  Co.  (1901)  165 
Mo.  527,  65  S.  W.  737. 

A  new  trial  is  properly  granted  for  detri- 
mental remarks  of  counsel  for  the  success- 
ful litigant  anent  facts  not  proved  when 
arguing  to  the  jury.  Forsyth  v.  Cothran 
(1878)  61  Ga.  278. 

If  the  prejudicial  misconduct  of  oounsel 
in  argument  to  the  jury  was  objected  to 
on  good  grounds  at  the  time,  and  not  con- 
doned, the  offense  may  be  made  the  basis 
of  a  motion  for  a  new  trial.  Rudolph  v, 
Landwerlen  (1883)  92  Ind.  34. 

But  a  trial  court  is  not  in  error  in  setting 
aside  a  verdict  and  granting  a  new  trial 
because  counsel  for  the  successful  litigant, 
in  his  closing  argument  to  the  jury,  dis- 
cussed matters  not  pertinent  to  the  issues 
in  a  manner  calculated  to  divert  the  juror's 
minds  from  the  merits  of  the  case,  even 
though  the  opposing  counsel  did  not  object 
at  the  time.  Kinnaman  v.  Kinnaman 
(1880)  71  Ind.  417. 

According  to  the  Texas  court  of  civU 
appeals,  it  is  well  settled  that  when,  in 
argument  to  a  jury,  counsel  intentionally 
goes  outside  the  record  and  makes,  remarks 
clearly  prejudicial  for  the  obvious  purpose 
of  influencing  the  jury  against  the  adverse 
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In  general;  the  granting  or  refusing  of 
a  new  trial  in  snch  circumstances  is  dis- 
cretionary with  the  trial  court.  *•• 

Tho  decision  of  the  trial  court  upon 
a  motion  for  a  new  trial  thus  grounded  is 
open  to  review  on  appeal,"^  but  inas- 
much  as   such   motion   is   addressed   to 


the  discretion  of  the  trial  court,  the  de- 
cision upon  it  will  be  overruled  only 
in  case  that  discretion  clearly  has  been 
abused.^* 

As  a  matter  of  course  it  is  impossible 
to  formulate  a  rule  for  determining  in 
every  case  whether  the  discretion  of  the 


litigant,  hia  misconduct  not  only  authorizes, 
but  requires,  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  notwithstanding 
an  objection  was  not  made  at  the  time  of 
the  improper  speech.  Houston  &  T.  C.  R. 
Co.  V.  Rehm  (1904)  36  Tex.  Civ.  App.  553, 
82  S.  W.  626. 

A  defeated  litigant  whose  objections  to 
improper  statements  of  opposing  counsel 
in  argument  to  the  jury  the  court  sus- 
tained, where  the  court  went  further  and  re- 
buked the  offender,  warned  him  against 
repeating  the  offense,  and  gave  proper  coun- 
tervailing instructions  to  the  jury,  has  a 
remedy  in  a  motion  for  a  new  trial,  when, 
in  spite  of  renewed  objections  and  admoni- 
tions, the  misconduct  continued.  Evans  v. 
Trenton  (1892)  112  Mo.  390,  20  S.  W.  614. 

A  verdict  ought  to  be  set  aside  and  a  new 
trial  should  be  granted  where  the  closing 
argument  of  counsel  to  the  jury  was  plain- 
ly illegal  and  violatiA^e  of  the  right  to  a 
fair  and  impartial  trial,  and  must  of  neces- 
sity have  had  a  bad  influence,  notwith- 
standing countervailing  instructions  from 
the  trial  court,  and  notwithstanding  also 
the  verdict  was  rendered  upon  conflicting 
evidence  for  a  sum  which  cannot  be  judicial- 
Iv  pronounced  either  excessive  or  insuffi- 
cient. Rolfe  V.  Rumford  (1877)  66  Me. 
664. 

It  18  proper  practice  for  a  defeated  liti- 
gant to  move  for  a  new  trial  after  the  ver- 
dict of  a  jury,  on  the  ground  of  the  mis- 
conduct of  counsel  for  his  opponent  in  his 
argument  to  the  jury,  despite  timely  ob- 
jections and  protests,  in  asserting  and  com- 
menting on  facts  not  proved  to  the  effect 
that  his  adversary  had  applied  for  changes 
of  venue,  delayed  the  trial  purposely  to 
annoy  and  harass  his  client,  and  had  de- 
liberately perjured  himself.  Lindsay  v. 
Pettigrew  (1892)  3  S.  D.  199,  52  N.  W. 
873. 

iW  Metropolitan  Street  R.  Co.  v.  Powell 
(1892)  89  Ga.  601,  16  S.  E.  118;  Ferguson 
V.  State  (1874)  49  Ind.  33,  1  Am.  Crim. 
Rep.  582;  CJombs  v.  State  (1881)  75  Ind. 
215;  Sullenbarger  v.  Ahrens  (1914)  168 
Iowa,  288, 150  N.  W.  71;  Parkhill  v.  Bekin's 
Van  &  Storage  Co.  (1916)  169  Iowa,  455, 
151  N.  W.  506;  McKeever  v.  Weyer  (1880) 
11  N.  Y.  Week.  Dig.  258;  Galveston,  H.  & 
S,  A.  R.  Co.  V.  State  (1917)  —  Tex.  Civ. 
App.  — ,  194  S.  W.  462. 

When  a  line  of  argument  to  the  jury 
alleged  to  have  been  improper  was  not 
objected  to  at  the  time,  and  no  ruling  of 
the  trial  court  concerning  it  was  requested 
when  it  was  made,  and  the  question  of 
prejudicial  misconduct  is  afterwards  raised 
by  affidavits  on  a  motion  for  a  new  trial, 
that  motion  is  necessarily  addressed  to  the 
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discretion  of  the  trial  court.    Laue  v.  Madi- 
son   (1893)    86  Wis,  453,  67   N.  W.  93. 

A  trial  court  being,  it  is  said,  in  a  posi- 
tion to  know  with  reasonable  certainty 
whether  prejudice  resulted  from  the  re- 
marks of  counsel  to  which  objections  had 
been  sustained,  a  motion  for  a  new  trial 
on  account  of  such  remarks  is  addressed 
to  its  sound  judicial  discretion.  Barr  v. 
Clinton  Brid^re  Works  (1917)  —  Iowa,  — , 
161  N.  W.  69.5. 

151  Rudolph  V.  Landwerlen  (1883)  92  Ind, 
34;  Hall  v.  Wolff  (1883)  61  Iowa,  559,  16 
N.  W.  710;  Evans  v.  Trenton  (1892)  112 
Mo.  3.90,  20  S.  W.  614;  Wendler  v.  People's 
House  Furnishing  Co.  (1901)  166  Mo.  627, 
65  S.  W.  737;  Lindsay  v.  Pettigrew  (1892) 
3  S.  D.  199,  52  N.  W.  873;  Prather  v.  Mc- 
Clelland (1894)  —  Tex.  Civ.  App.  — ,  26  S. 
W.  657;  Beaumont  Traction  Co.  v.  Dilworth 
(1906)  —  Tex.  Civ.  App.  —,94  S.  W.  352. 

The  discretion  of  the  trial  judge  in  re- 
spect of  statements  of  counsel  to  the  jury, 
if  improperly  used  to  the  injury  of  either 
litigant,  is  reviewable  on  appeal.  Ferguson 
V.  State  (1874)  49  Ind.  33,  1  Am.  Crim. 
Rep.  582. 

The  action  of  a  trial  court  upon  a  mo- 
tion to  draw  a  jury,  or  to  set  aside  a  ver- 
dict, or  upon  an  application  for  a  new  trial, 
or  on  any  other  proceeding  made  or  insti- 
tuted by  an  injured  litigant  who  had  suf- 
fered by  the  prejudiced  and  unfounded 
statements  of  the  opposing  counsel  in  argu- 
ment to  the  jury,  and  esteemed  the  wrong 
not  righted  or  the  evil  cured  by  the  action 
of  the  trial  judge  in  sustaining  his  objec- 
tions, rebuking  the  offender,  and  properly 
instructing  the  jury,  is  reviewable  on  ap- 
peal. Orubb  V.  State  (1889)  117  Ind.  277, 
20  N.  E.  257,  725. 

WW  Only  a  plain  abuse  of  the  court's  dis- 
cretion warrants  overturning  his  decision 
of  the  motion.  Laue  v.  Madison  (Wis.) 
supra. 

An  appellate  court  will  not  disturb  the 
conclusion  of  the  trial  court  upon  a  motion 
for  a  new  trial  on  account  of  remarks  oi 
counsel  to  which  objections  had  been  sus- 
tained, where  it  is  unable  to  perceive  any 
abuse  of  discretion  in  deciding  such  motion. 
Barr  v.  Clinton  Bridge  Works  (Iowa)  supra. 

The  discretion  of  a  trial  court  in  refus- 
ing to  grant  a  new  trial  on  account  of  al- 
leged misconduct  of  counsel  for  the  success- 
ful litigant  in  argument  to  the  jury,  where 
the  testimony  warranted  the  verdict  and 
the  charge  of  the  court  was  corrective  and 
free  from  error,  will  not  be  interfered  with 
on  appeal.  Graves  v.  Bonness  (1906)  97 
Minn.  278,  107  N.  W.  163;  Blakelv  v.  J. 
Neils  Lumber  Co.  (1915)  128  Minn.  465,  151 
N.  W.  182. 
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court  to  gprant  or  deny  a  new  trial  on 
aecouot  of  the  speeoh  of  counsel  to  the 
jnry  has  or  has  not  been  abnsed.  There 
are  indications  that  the  denials  of  new 
trials  are  of  tener  regarded  as  abuses  of 
discretion  where  the  misconduct  of  coun- 
sel was  wilful,  flagrant^  and  probably  in- 
juHous,***  and  are  seldom  so  regarded 
when  the  improper  speech  was  impulsive, 
inadvertent,  passed  without  objection, 
and  probably  was  not  harmful,  or,  if 
harmful,  was  reduced  to  harmlessness  by 
the  action  of  the  court.^** 


A  general  rule  applicable  has  been  said 
to  be  that,  if  the  statements  of  counsel  in 
argument  to  the  jury,  even  when  they 
were  outside  the  evidence,  were  mere 
general  ones  unlikely  to  prejudice  the 
minds  of  honest  men  of  fair  intelligence, 
the  failure  of  the  trial  court  to  interfere 
ought  not  to  be  regarded  as  an  abuse  of 
discretion;  but  if  counsel  has,  in  arguing 
t(y  the  jury,  been  allowed  without  re- 
straint to  make  material  statements  out- 
side the  evidence,  and  likely  to  injure 
the  adverse  litigant,  the  discretion  of  the 


Although  counsel  for  the  plaintiff  in  an 
action  for  personal  injuries  against  his 
employer  overstepped  the  bounds  of  legiti- 
mate argument  in  addressing  the  jury,  and 
making  prejudicial  statements  some  of 
which  had  no  support  in  evidence,  yet, 
where  the  court  on  objection  by  his  op- 
ponent administered  a  prompt  rebuke  and 
cautioned  the  jury  not  to  consider  the  im- 
proper statements,  and  where,  too,  the 
statements  were  unlikely  to  have  influenced 
the  jury,  a  reviewing  court  cannot  say  that 
the  trial  court  later  abused  its  discretion 
in  refusing  to  grant  a  new  trial  for  such 
misconduct.  Parkhill  v.  Bekin's  Van  & 
Storage  Co.  (1915)  169  Iowa,  455,  151  N. 
W.  506. 

The  statement  in  the  text  is  also  sup- 
ported by  State  v.  Comstock  (1878)  20 
Kan.  650;  McKee  v.  St.  Louis  Transit  Co. 
(1904)  108  Mo.  App.  470,  83  S.  W.  1013; 
Uete  V.  Southern  P.  Co.  (1914)  37  Nev.  49, 
139  Pac.  29;  De  Lor  v.  Symons  (1916)  93 
Wash.  231,  160  Pac.  424. 

^  An  appellate  court  will  reverse  where 
the  record  clearly  discloses  a  failure  of  the 
trial  court  to  set  aside  the  verdict  after 
counsel  grossly  abused  his  privileges  in 
argument  to  the  jury.  VVendler  v.  People's 
House  Furnishing  Co.  (1901)  165  Mo.  627, 
65  S.  W.  737. 

Statements  of  facts  not  in  evidence  and 
comments  on  matters  outside  the  record 
prejudicial  to  the  defeated  litigant  in  a 
civil  action,  by  counsel  for  the  prevailing 
party  in  addressing  the  jury,  require  a  mo- 
tion for  a  new  trial  grounded  on  the  mis- 
conduct to  be  granted,  and  make  its  denial 
reversible  error.  Hall  v.  Wolflf  (1883)  61 
Iowa.  559,  16  N.  W.  710. 

The 'refusal  of  a  trial  court  to  grant  a 
new  trial  of  a  cause  in  which  the  testi- 
mony has  been  conflicting  and  the  case  a 
close  one,  where  the  counsel  for  the  success- 
ful litigant,  over  the  objection  of  his  op- 
ponent, in  the  course  of  his  argument  to 
the  jury,  stated  a  fact  not  proved  and  not 
provable,  which  was  calculated  to  arouse 
the  passions  and  prejudices  of  the  jurors, 
is  reversible  error.  Beaumont  Traction  (Jo. 
V.  Dilworth  (1906)  —  Tex.  Civ.  App.  — ,  94 
S.  W.  352. 

It  is  reversible  error  for  a  trial  court 
to  deny  an  application  for  a  new  trial  by 
t  defeated  liti^nt,  aaked  because  the  op* 
posing  counsel  in  his  argument  to  the  jury 
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discussed  issues  not  In  the  case  and  stated 
facts  not  in  evidence  calculated  to  mislead 
and  prejudice  the  jurors,  notwithstanding 
objection  was  not  made  at  the  time.  Prath- 
er  v.  McClelland  (1894)  —  Tex.  Civ.  App. 
— ,  26  S.  VV.  657. 

1*4  Metaphorical  allusions  by  counsel  in 
argument  to  the  jury,  deducible  from  the 
evidence  in  the  particular  case,  which  em- 
brace no  statement  of  fact  nor  matter  ex- 
trinsic to  the  record,  afford  no  ground  for 
granting  a  new  trial.  Mays  v.  State  (1916) 
18  Ga.  App.  241,  89  S.  E.  174. 

KemarKS  of  counsel  in  argument  to  the 
jury,  to  which  objections  were  sustained  by 
the  court,  and  which  the  court  instructed 
the  jury  to  disregard,  do  not  call  for  a 
reversal  of  the  action  of  the  court  in  over- 
ruling a  motion  for  a  new  trial,  especially 
in  Te.xas,  where  the  complaining  litigant 
failed  to  make  a  written  request  of  the 
court  to  instruct  the  jury  to  disregard  the 
objectionable  language  Galveston,  H.  <& 
S.  A.  R.  Co.  V.  State  (1917)  —  Tex.  Civ. 
App.   — ,   194   S.    W.   462. 

A  trial  court  does  not  err  in  denying  a 
motion  for  a  new  trial  in  the  exercise  of 
its  discretion,  for  the  misconduct  of  coun- 
sel in  stating  unproven  facts  or  making 
improper  arguments  to  the  jury,  where 
opposing  counsel  neither  made  an  objection 
nor  asked  for  corrective  instructions.  Met- 
ropolitan Street  R.  Co.  v.  Powell  (1S92) 
89  6a.  601,  16  S.  E.  118. 

A  trial  court  does  not  legally  err  in  over- 
ruling a  motion  for  a  new  trial  niade  by 
a  defendant  convicted  of  crime,  because  of  a 
statement  by  the  prosecuting  attorney  to 
the  jury  which  was  a  reasonable  inference 
from  the  evidence  of  his  belief  in  the  pris- 
oner's guilt,  objected  to  and  rebuked  by 
the  court  when  made,  and  which  the  trial 
court  found  to  have  not  prejudiced  the 
accused.  Diggers  v.  State  (1917)  19  Ga. 
App.  604,  91  S.  E.  919. 

Although  counsel  for  the  successful  liti* 
gant  in  arguing  to  the  jury  on  the  trial 
may  have  made  some  improper  statements 
outside  the  record,'  which  were  not  legiti- 
mate arguments  from  any  facts  proved, 
nevertheless  when  the  trial  judge  has  in- 
structed the  jury  to  disregard  such  state- 
ments, and  has  denied  a  motion  for  a  new 
trial  on  the  ground  that  they  were  not 
prejudicial,  and  that  the  moderate  verdict 
rendered   indicated   that   they   had   had  no 
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trial  court  must  be  deemed  to  have  been 
abused."* 

An  appellate  court  is  said  to  be  more 
inclined  to  approve  the  action  of  a  trial 
judge  in  granting  a  new  trial  on  account 
of  prejudicial  misconduct  of  counsel  in 
argument  to  the  jury,  than  in  denying  a 
motion  for  a  new  trial  based  upon  a  com- 
plaint of  such  misconduct."® 

In  New  Hampshire  a  rule  of  the  su- 
preme court  requires  a  verdict  to  be  set 
aside  and  a  new  trial  to  be  granted  in 


case  counsel  for  the  successful  litigant 
indulged  in  prejudicial  speech  in  argu- 
ment to  the  jury,  unless  the  trial  judge 
shall  have  affirmatively  found  as  a  fact 
that  the  misconduct  did  not  influenee  the 
jury,  or  was  by  retraction,  curative  in- 
structions, or  otherwise,  rendered  harm- 
less."'' The  affidavits  of  jurors  that  they 
were  not  influenced  by  the  improper  re- 
marks are  not  accepted  by  that  court  as 
a  substitute  for  such  a  finding."® 
In  New  York,  by  reason  of  statutory 


influence  with  the  jury,  a  reversal  is  not 
warranted.  De  Lor  v.  Symons  (1916)  93 
Wash.  231,  160  Pac.  424. 

In  an  action  to  recover  compensation  for 
services  rendered  to  a  deceased  person  in 
his  lifetime  from  his  estate,  a  statement 
in  argument  to  the  jury  of  the  claimant's 
counsel,  without  evidence  behind  it,  that 
his  client  expected  to  be  compensated  by 
provisions  in  the  will  of  the  deceased, 
where,  on  objection,  the  court  admonished 
counsel  to  keep  within  the  record,  is  not 
sufficient  to  require  the  reversal  of  the  de- 
cision of  the  trial  court  in  overruling  a  mo- 
tion for  a  new  trial.  Sullenbarger  v.  Ahr- 
ens  (1914)  168  Iowa,  288,  150  N.  W.  71. 

A  statement  by  counsel  for  the  plaintiff 
in  argument  to  the  jury  at  the  close  of  a 
trial  for  slander,  to  which  defendant  did 
not  object  nor  ask  the  court  to  correct  by 
proper  instructions,  to  the  effect  that  the 
suit  was  brought  to  vindicate  an  aspersed 
character,  and  not  for  money,  and  that  the 
damages  beyond  the  necessary  expenses 
would  be  released,  althrough  improper,  is 
not  a  cause  for  a  new  trial.  Larkins  v. 
Tarter  (1856)  3  Sneed  (Tenn.)  681. 

After  holding  that  a  judgment  in  a  civil 
action  to  recover  commissions  of  a  real 
estate  broker  should  be  reversed  because 
the  counsel  for  the  successful  litigant,  in 
his  closing  argument  to  the  jury,  made 
improper  remarks  concerning  the  adverse 
party,  which  the  trial  court  failed  to  cor- 
rect, in  respect  of  sundry  arrests  for  viola- 
tion of  the  laws  prohibiting  sales  of  intoxi- 
cating liquors,  the  supreme  court  of  Kansas 
granted  a  rehearing  and  affirmed  the  judg- 
ment, in  Bean  v.  Kenseder  (1914)  92  Kan. 
254,  139  Pac.  1024,  in  substance  saying: 
Some  of  the  remarks  by  which  counsel  be- 
sought the  jury  to  return  a  verdict  and 
thereby  set  the  seal  of  condemnation  on 
violations  of  the  prohibitory  laws  were 
quite  eloquent,  but  they  furnish  no  sub- 
stantial or  legal  reason  why  the  jury  should 
find  a  verdict  against  the  offender  in  a 
civil  action.  Whether  the  statements  had 
the  slightest  effect  upon  the  result  is  only 
a  matter  of  conjecture;  and  in  view  of  the 
fact  that  the  argument  appears  to  have 
been,  to  some  extent  at  least,  induced  by 
the  argument  of  opposing  counsel,  and 
especially  in  view  of  the  fact  that  the  trial 
court  overruled  a  motion  for  a  new  trial 
based  on  these  grounds,  and  approved  the 
verdict,  we  feel  it  our  duty  to  affirm  the 
judgment. 
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The  Louisiana  supreme  court  reversed  a 
conviction  of  murder  and  judgment  of  death 
in  State  v.  Thompson  (1901)  106  La.  362, 
30  So.  895,  14  Am.  Crim.  Rep.  31,  because 
counsel  for  the  state  in  closing  argument  to 
the  jury,  where  there  had  been  no  testi- 
mony that  the  victim  of  the  crime  had 
any  cliildren,  remarked,  when  referring 
to  the  widow  of  the  deceased,  who  had  tes- 
tjfled,  that  he  would  say  nothing  of  her 
six  fatherless  children,  noth  with  standing 
the  court  was  not  asked  to  rule  upon  the 
misconduct  or  to  instruct  the  jury  in  an^ 
way,  and  no  further  allusion  to  the  chil- 
dren was  made,  and  in  spite  of  the  denial 
by  the  trial  judge  of  the  accused's  motion 
for  a  new  trial,  on  the  ground  no  prejudice 
had  resulted.  In  all  of  the  cases  cited  by 
the  court  as  authority  for  its  conclusion, 
the  language  of  the  prosecuting  counsel 
seems  to  have  been  more  flagrantly  im- 
proper, and  more  plainly  prejudicial;  and 
two  of  them  respected  forbidden  comments 
upon  the  failures  of  prisoners  to  testify  in 
their  own  behalf,  and  hence  were  obviously 
distinguishable  from  the  case  at  bar.  Mr. 
Justice  Breaux  dissented  from  the  decision. 
As  the  conviction  was  not  complained  of 
in  any  other  particular,  the  court  seems  to 
have  gone  to  a  great  length  to  save  a  mur- 
derer. 

Argument  of  counsel,  remarked  this  dis- 
senting justice  in  a  later  case  in  which  the 
court  without  dissent  affirmed  a  conviction 
of  murder,  is  left  in  groat  part  with  the 
trial  court  to  restrain  within  due  boimds. 
Unless  it  goes  entirely  too  far,  it  affords 
no  ground  for  interference  on  appeal.  There 
are  a  number  of  decisions  on  the  subject 
to  which  we  deem  it  proper  to  refer  at  this 
time  (citing  five  Txiuis^iana  eases,  but  not 
mentioning  the  Thompson  Case).  State  v, 
Brady  (1909)  124  La.  951,  50  So.  8a6. 

IM  Combs  v.  State    (1881)    75  Ind.  215. 

iWEnsor  v.  Smith  (1894)  57  Mo.  App. 
584. 

W7  Bui  lard  v.  Boston  &  M.  R.  Co.  (1886) 
64  N.  H.  27.  10  Am.  St.  Rep.  367,  5  Atl. 
838,  5  Am.  Neg.  Cas.  51 :  Jordan  v.  Wallace 
(1892)  67  N.  H.  175,  32  Atl.  174;  Robert- 
son v.  Madison  (1892)  67  N.  H.  205,  29  AtL 
777;  Heald  v.  Concord  &  M.  R.  Co.  (1894) 
68  N.  H.  49,  44  Atl.  77;  Palmer  v.  Dimick 
(1915)  77  N.  H.  566,  94  Atl.  268;  Fuller 
V.  Maine  C.  R.  Co.  (1917)  -—  N.  H.  — ,  100 
Atl.  546. 

IM  Jordan  v.  Wallace  (1892)  67  N.  H. 
175,  32  Atl.  174. 
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proTisionsy  the  path  of  a  eouvicted  erim- 
inal  to  the  ^al  of  a  new  trial  by  reason 
of  the  unbridled  speech  of  the  prosecut- 
ing counsel  in  ai^gnm^^^t  to  the  jury  is  a 
thorny  one,*** 

XF.  Principles  that  guide  appellate 
courts  in  revieieing  improper  argu' 
ments  to  juries. 

The  general  attitude  of  courts  review* 
ing  jury  trials  evinces  disinclination  to 
interfere  with  the  results  on  account  of 
improper  arguments  of  counsel  for  the 
litigants  who  prevailed.  If  on  an  appeal 
the  remarks  of  counsel  in  summing  up  to 
the  jury  are  not  seen  to  be  objectionable 
or  to  transcend  the  limits  of  propriety,  a 
judgment  will  not  be  disturbed.  *^^  There 
are  cogent  reasons^  it  has  been  said,  why 
apellate  courts  should  be  careful  and. 
critical  in  recognizing  as  ground  for  re- 
versal alleged  improper  statements  of 
counsel  in  argument  to  juries.*^*  An  ap- 
pellate court  is  loath  to  interfere  when 
intemperate  language  not  justified  by  the 
evidence  has  been  indulged  by  counsel  on 


a  trial,  unless  it  is  apparent  that  mani" 
fest  injustice  resulted.^®*  The  court  in- 
terferes with  the  outcome  of  a  trial  with 
reluctance,  and  only  upon  a  convincing 
showing  that  error  and  prejudice  re- 
sulted on  account  of  improper  language 
used  by  counsel  for  the  prevailing  litigant 
in  addressing  the  jury,***  and,  conceding 
that  from  excess  of  zeal  such  counsel 
transgressed  the  bounds  of  propriety  in 
his  address  to  the  jury,  the  verdict  will 
not  be  disturbed  when  there  is  no  reason 
to  believe  that  the  adverse  litigant  suf- 
fered any  injury  from  his  language.*®* 
No  case  can  be  reversed  for  the  miscon- 
duct of  counsel  as  an  advocate  before  the 
jury  when  it  is  perfectly  clear  that  the 
verdict  of  the  jury  could  not  possibly 
have  been  affected  by  such  miscon- 
duct.*** To  justify  reversing  a  judgment 
on  the  single  ground  that  counsel  for  the 
successful  litigant  abused  his  privileges 
by  reprehensible  and  improper  state- 
ments in  his  closing  argument  to  the 
jury,  it  must  be  clear  to  the  court  that 
the  oifense  was  flagrant  and  its  result 


i»In  People  ▼.  Greenwall  (1889)  115  N. 
Y.  520,  22  N.  E.  182,  Earl,  J.,  referring  in 
the  opinion  of  the  court  of  appeals  to  in- 
temperate language  used  by  the  district 
attorney,  and  the  control  of  the  trial  judge 
over  the  argument  and  his  power  to  in- 
struct the  jury  so  as  to  avoid  the  ill  effect, 
said:  '*If,  however,  this  court  can  see  that 
the  defendant  has  been  prejudiced  by  such 
language,  it  has  power  under  §§  527  and 
528  of  the  Code  of  Criminal  Procedure  to 
order  a  new  trial.  But  before  a  new  trial 
should  be  ordered  upon  such  a  ground,  the 
court  should  be  satisfied  that  justice  re- 
quires it." 

Afterwards,  in  People  v.  Brooks  (1892) 
131  If.  Y.  321,  30  N.  E.  189,  the  same  writ- 
er (who  had  then  become  chief  judge),  in 
dealing  with  a  similar  complaint  in  the 
opinion  of  the  court,  said!  *'We  are  also 
asked  to  reverse  the  judgment  on  account 
of  intemperate  language  used  by  the  dis- 
trict attorney  in  his  address  to  the  jury,  to 
which  no  exception  was  taken.  It  is  a 
sufficient  answer  to  this  claim  to  say  that 
this  court  has  no  jurisdiction  to  grant  a 
new  trial  in  such  a  case  as  this  unless 
exceptions  appear  in  the  record  whidi  pre- 
sent questions  of  law.  The  supreme  court, 
under  §  527  of  the  Code  of  Criminal  Pro- 
cedure, could,  in  the  exercise  of  its  discre- 
tion.  have  granted  a  new  trial  in  this  case. 
In  the  early  part  of  that  section  provision 
is  made  for  a  stay  of  the  execution  of  a 
judgment  in  a  criminal  case  upon  an  appeal 
to  the  supreme  court,  and  in  the  last  <slause 
of  the  section  it  is  provided  as  follows: 
The  appellate  court  may  order  a  new  trial 
if  it  be  satisfied  that  the  verdict  against 
the  prisoner  was  against  the  weight  of  evi- 
dence, or  against  law,  or  that  justice  re- 
quires a  new  trial,  whether  any  exception 
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shall  have  been  taken  or  not  in  the  court 
below/  That  clause  has  reference  only,  as 
We  have  held,  to  appeals  to  the  supreme 
court." 

These  cases  were  cited  afterwards  by  the 
court  in  People  v.  Fielding  (1899)  158  N. 
Y.  542,  46  L.R.A.  641,  70  Am.  St.  Rep.  495, 
53  N.  E.  497, 11  Am.  Crim.  Rep.  88,  in  which 
the  conviction  of  a  public  officer  for  audit- 
ing and  allowing  a  false  and  fraudulent 
claim  against  the  city  of  Brooklyn  was 
reversed  for  the  misconduct  of  the  district 
attorney  in  argument  to  the  jury,  with  the 
comment  that  in  neither  was  any  objection 
made  or  exception  taken,  and  that  in  the 
Greenwall  Case,  a  capital  one,  the  court 
was  not  bound  to  interfere,  while  .in  the 
Brooks  Case,  which  was  an  appeal  from 
the  general  term,  it  had  no  power  to  do 
80  without  an  exception.- 

laOKaighn  v.  Fox  (1916)  88  N.  J.  Ll  297, 
96  Atl.  994. 

Ml  Chase  v.  Chicago  (1886)  20  IlL  App, 
274. 

l«  Chicago  &  A.  R.  Co,  v.  Pillsbury 
(1887)  123  111.  9,  5  Am.  8t.  Rep.  483,  14 
N   E   22 

iWBarr  v.  Clinton  Bridge  Works  (1917) 
—  Iowa,  — ,  161  N.  W.  606. 

IH  Ibid. 

If  a  reviewing  court  perceiveo  that  the 
misconduct  of  counsel  in  stating  to,  or  in 
the  presence  and  hearing  of,  the  jury  on  a 
second  trial  of  the  same  action,  the  occur- 
rences OB  the  first  trial,  was  not  injurious 
to  the  adverse  litigant,  a  reversal  is  not 
required.  Battiahill  v.  Humphreys  (1887) 
64  Mich.  514,  38  N.  W.  581. 

l65Davies  v.  Maryland  Casualty  Co. 
(1916)  89  Wash.  571,  L.R.A.1916D,  395,  154 
Pac.  1116, 165  Pae.  1035. 
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harmful ;  ^^  and  to  justify  granting  a 
new  trial  because  counsel  for  the  success- 
ful litigant  made  improper  arguments 
and  statements  to  the  jury,  without  his 
opponent's  objecting  at  the  time,  it  must 
appear  that  the  language  complained  of 
actually  did  influence  the  verdict.**'^  If 
a  court  oil  appeal,  looking  at  the  evidence 
in  the  case,  can  discover  no  ground  for 
believing  that  improper  language  used 
by  counsel  for  the  successful  litigant  in 
addressing  the  jury  really  influenced  the 
verdict-,  and  if,  too,  the  trial  court  enter- 
tained the  opinion  that  it  did  not  do  so, 
the  judgment  will  not  be  disturbed  upon 
the  mere  conjecture  that  it  might  have 
done  so.^^  A  trial  judge,  having  heard 
all  the  arguments  of  counsel,  is  said  to 
be  in  a  better  position  than  an  appellate 
court,  with  only  a  fragment  of  the 
speech  before  it,  to  judge  whether  or  not 
improper  remarks  wrongfully  influenced 
the  jury;  and  if  he  deemed  warning  and 
admonition  sufficient  to  the  occasion  of 
counsel's  passing  the  bounds  of  legitimate 
argument  in  addressing  the  jury,  and  the 
record  on  appeal  does  not  show  a  plain 
failure  of  duty  on  his  part,  the  judgment 
should  not  be  disturbed.^*®  A  judgment 
should  not  be  reversed  because  counsel 
for  the  prevailing  litigant  in  his  argu- 
ment to  the  jury  made  vague  and  veiled 
references  to  matters  foreign  to  the  evi- 
dence, which  the  court  pronounced  in- 
competent and  not  germane  to  the  issues, 
and  which  could  have  misled  or  deceived 
no  intelligent  juror."**  If  the  miscon- 
duct of  counsel  for  the  prevailing  litigant 
in  making  remarks  which  had  no  basis  in 


the  evidence  was  not  gross,  and  if  he 
pursued  the  subject  no  further  upon  ob- 
jection made,  that  cause  alone,  when 
none  other  exists,  will  not  warrant  a  re- 
versal."* An  appellate  court  will  not 
disturb  a  verdict  for  the  successful  coun- 
sel's improper  speech  to  the  jury,  ob- 
jected to  by  his  opponent,  withdrawn  by 
him,  and  counteracted  by  instructions  of 
the  trial  court,  where  it  cannot  be  sure 
that  the  argument  was  grossly  prejudicial 
and  its  ill  effect  inadequately  dis- 
sipated.*'" 

In  any  case  a  litigant  appealing  for  re- 
lief from  an  adverse  verdict  alleged  to 
have  been  brought  about  by  prejudicial 
and  unwarranted  arguments  of  opposing 
\  counsel  to  the  jury  is  bound  to  make  his 
grievance  plain  on  the  record,*'*  and  to 
present  it  in  technical  form  for  re- 
view,"* and  to  have  a  grievance  raising 
a  reviewable  question.*'* 

When  counsel  in  his  closing  address  to 
the  jury  has  been  guilty  of  making  im- 
proper and  unfounded  statements,  and 
of  using  violently  vituperative  language, 
to  all  of  which  his  adversaiy  objected  at 
the  time,  and  the  court  neglected  or  re- 
fused on  request  to  do  aught  to  repair 
the  injury,  an  exception  lies  to  the  rul- 
ing, and  the  conduct  of  the  court  is  re- 
viewable on  appeal  from  the  judg- 
ment.*'® 

After  all  every  case  of  this  character 
is  dependent  upon  its  own  circum- 
stances,*" and  notwithstanding  all  that 
has  just  been  said  error  is  presumed  to  be 
prejudicial,  and  the  rule  that  error  with- 
out prejudice  is  no  ground  for  reversal 


166  Illinois  C.  R.  Co.  v,  Weiland  (1899) 
179  111.  609,  64  N.  E.  300, 

WTSpahn  v.  People's  R.  Co.  (1912)  3 
Boyce  (DeL)  302,  83  Atl.  27,  92  Ail.  727. 

iMMcLane  v.  Paschal  (1889)  74  Tex. 
20,  11  S.  W.  837. 

169  Wendler  v.  People's  House  Furnish- 
ing Co.  (1901)  166  Mo.  527,  65  S.  W.  737. 

no  Belle  of  Nelson  Distilling  Co.  v.  Riggs 
(1898)  104  Ky.  1,  46  S.  W.  99. 

171  Angle  v.  Bilby  (1889)  25  Neb.  696, 
41  X.  W.  397. 

ITO  Birmingham  R.  Light  &  P.  Co.  v. 
Sloan  (1917)  —  Ala.  — ,  74  So.  359. 

178  The  court  in  Hathaway  v.  Goslant 
(1904)  77  Vt.  199,  69  Atl.  835,  referring 
to  a  remark  by  plaintiff's  counsel  in  argu- 
ment to  the  jury,  to  the  effect  that  the 
case  for  the  defense  was  a  game  of  con- 
cealment, objected  to  by  his  opponent  and 
characterized  by  the  trial  court  as  an  in- 
ference, said:  The  testimony  may  have 
been  such  as  to  justify  the  inference.  .  .  . 
If  it  did,  the  argument  was  proper;  if  it 
did  not,  it  was  incumbent  upon  the  except- 
ing party  to  show  in  some  way  that  the 
evidence  did  not  justify  the  inference.     In 
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the  absence  of  such  showing,  it  wuU  not  be 
presumed,  for  the  purpose  of  finding  error, 
that  the  evidence  did  not  tend  to  show  the 
concealment  asserted  by  counsel. 

174  The  misconduct  of  counsel  for  the 
suocessful  litigant  in  the  trial  of  an  action 
by  a  servant  against  his  master  to  recover 
for  personal  injuries,  in  relating  to  the 
jury  the  substance  of  a  private  conversa- 
tion with  his  opponent  outside  the  record 
and  highly  prejudicial,  and  in  representing 
his  opponent  as  winning  dubious  cases  by 
deceiving  juries,  cannot  be  reviewed  on  ap- 
peal unless  technically  before  the  court  by 
bill  of  exceptions.  Kentucky  Wagon  C^.  v. 
Duganics  (1908)  ~  Ky.  — ,  113  S.  W.  128. 

17*  The  propriety  of  an  objective  illustra- 
tion in  counael's  argument  to  the  jury  ou 
the  trial  of  an  action,  and  the  right  of  ad- 
verse counsel  to  reply  if  surprised,  are  not 
questions  for  review  on  appeal.  Rogers  v. 
Kenrick  (1885)  63  N.  H.  336. 

"6Mainard  v.  Reider  (1891)  2  Ind.  App. 
116,  28  N.  E.  196. 

ir7  Chase  y.  Chicago  (1886)  20  UL  App. 
274. 
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ai>plie8  only  when  it  appears  so  clearly  as 
to  be  indubitable  that  the  error  chal- 
lenged was  not  and  could  not  have  been 
harmful.*^  Error  in  a  trial  conrt  in  re- 
fraining from  stopping  and  rebuking 
eoansel  after  his  opponent  has  objected, 
in  making  statements  of  facts  not  in  evi- 
dence in  argument  to  the  jury,  and  in  not 
instructing  the  jury  in  such  wise  as  to 
cure  the  mischief,  requires  a  reversal  un- , 
less  the  record  clearly  shows  that  the 
improper  speech  could  not  have  been  pre- 
judicial.*™ If  a  case  is  a  close  one  and 
the  effect  upon  the  jury  of  the  improper 
language  of  counsel  in  argument  is  un- 
determinable, an  appellate  court,  it  has 
been  said,  does  not  hesitate  to  reverse  the 
judgrment,***  and  when  the  testimony  on 
the  trial  has  been  conflicting,  the  miscon- 
duct of  counsel  who  attempted  to  bring 
before  the  jury  material  facts  not  in  evi- 
denee  is  such  that  an  appellate  court  will 
not  stop  to  consider  the  effect  on  the 
jurors'  minds,  but  will  reverse  at  once 
and  direct  another  trial.***  An  appellate 
court  will  generally  reverse  a  judgment ; 
on  account  of  the  misconduct  of  counsel  > 
for  the  prevailing  litigant  in  argument 
to  the  jury,  when  the  proof  respecting  all 
the  material  issues  tried  was  sharply  con- 
flicting and  the  jury  may  have  been  con- 
trolled or  influenced  by  counsel's  objec- 
tionable statements.*** 

It  is  said  to  be  a  general  rule  in  the 
Texas  courts  not  to  reverse  a  judgment 
on  account  of  improper  argument,  unless 
the  record  discloses  a  verdict  ag^nst  the 
preponderance  of  the  testimony,  but  that 
rule,  it  is  declared,  should  not  be  fol- 
lowed when  it  cannot  be  said  positively 
on  appeal  that  the  verdict  was  supported 
by  a  preponderance  of  the  testimony,  and 
when  in  the  given  case  an  improper  argu- 
ment to  the  jury  by  counsel  for  the  pre- 


vailing litigant  constituted  misconduct  so 
gross  that  the  appellate  court  is  not  able 
to  sav  that  it  did  not  influence  the 
jury.*** 

The  courts  are  cautious  in  reversing 
convictions  of  crime  because  of  improper 
arguments  to  juries  by  prosecuting  coun- 
sel.*** They  presume,  where  the  con- 
trary does  not  appear  by  the  record,  that 
all  the  acts  of  the  judge  presiding  at  the 
trial  were  regular  and  in  conformity  to 
the  law.*** 

Unless  it  is  plain  to  a  reviewing  court 
that  statements  in  argument  to  the  jury 
by  prosecuting  counsel  were  unprovoked, 
or  so  foreign  to  the  case  as  to  be  calcu- 
lated to  produce  a  result  which  otherwise 
would  not  have  been  reached,  a  convic- 
tion of  crime  will  not  be  reversed.***  It 
is  only  in  extreme  caaes  of  abuse  of  coun- 
sel's privileges  in  argument,  when  it  is 
unchecked  by  the  court  and  when  the 
jury  is  not  properly  cautioned,  that  a 
new  trial  can  be  granted  on  appeal.**^ 
Nevertheless,  if  one  tried  for  crime  was 
probably  injured  by  unwarranted  state- 
ments of  the  prosecuting  counfiel  in  argu- 
ment to  the  jury  to  which  he  duly  ob- 
jected and  which  the  trial  court  failed 
to  rebuke  and  to  instruct  the  jury  to  dis- 
regard, his  conviction  should  be  re- 
versed.*** 

Like  the  defeated  civil  litigant,  a  de- 
fendant appealing  from  a  conviction  of 
crime  and  complaining  of  the  miscon- 
duct of  the  prosecuting  counsel  in  argu- 
ment to  the  jury  is  bound,  as  a  condition 
of  relief,  to  have  the  record  in  the  re- 
viewing court  clearly  show  the  error.*** 

XVi.  Influence  of  size  of  vepdiot  in  de- 
temilning  whether  injury  resulted 
front  improper  argument  to  jury. 

The  courts  of  review  are  said  to  be  re- 


iw  Union  P.  R.  Co.  v.  Field  (1905)  69 
C.  C.  A.  536,  137  Fed.  14. 

iWFadden  v.  McKinney  (1914)  87  Vt 
316,  89  Atl.  351. 

MO  Johnson  v.  Slappey  (1889)  86  Ga.  676, 
11  S.  E.  862. 

isiMcHenry  Coal  Co.  v.  Sneddon  (1896) 
98  Ky.  684,  34  S.  W.  228. 

in  Killoren  v.  Meehan  (1896)  68  Mo.  App. 
212. 

iMRoUn  V.  Maedgen  (1900)  24  Tex.  Civ. 
App.  558,  59  S.  W.  585. 

iMGoeaett  v.  State  (1898)  66  Ark.  389, 
46  S.  W.  537. 

If,  tt  has  been  said,  the  Intemperate  re- 
marks of  the  prosecuting  attorney  in  crim- 
inal cases,  made  in  the  heat  and  excite- 
ment of  the  trial,  and  sometimes  under  the 
provocation  of  language  used  by  counsel 
for  the  defendant,  may  always  be  the 
foundation  for  a  new  trial,  the  administra- 


tion of  criminal  justice  will  become  very 
uncertain.  People  v.  Greenwall  (1889)  115 
N.  Y.  620,  22  N.  E.  180. 

W5  Territory  v.  Cordova  (1902)  11  N.  M. 
367,  68  Pac.  919. 

U6  Gallagher  v.  People  (1904)  211  IlL 
158,  71  N.  £.  842. 

U7SUte  v.  Bryan   (1883)   89  N.  C.  631. 

IM  Martin  v.  Stote  (1886)  63  Miss.  505, 
56  Am.  Rep.  812. 

13»  When  a  record  on  appeal  from  a  con- 
viction of  crime  does  not  purport  to  set 
out  all  of  a  statement  made  by  counsel  for 
the  state  in  argument  to  the  jury,  of  which 
the  prisoner  complains  as  improper  and 
prejudicial,  and  fails  further  to  show  that 
such  statement  was  not  justified  as  a  retort 
to  some  argument  of  the  prisoner's  counsel, 
the  refusal  of  the  trial  court  to  interfere 
cannot  be  condemned  as  error.  Reed  v. 
State  (1896)  147  Ind.  41,  46  N.  E.  135. 
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luctant,  even  in  cases  of  unjustifiable  and 
prejudicial  az^^uments  to  juries  by  coun- 
sel for  prevailing  litigants,  to  set  aside 
verdicts  rendered  on  conflicting  testi- 
mony on  grounds  that  the  damages 
awarded  were  either  excessive  or  inade- 
quate, except  where  those  damages  were 
so  large  or  so  small  as  to  show  that  the 
verdicts  were  results  of  perverse  judg- 
ments or  gross  errors,  or  else  that  the 
jurors  acted  under  misconceptions  or  im- 
proper motiv€s.i~ 

In  actions  to  recover  unliquidated  dam- 
ages, a  verdict  for  a  sum  that  is  only 
moderate  and  reasonable,  or  for  one  that 
cannot  be  pronounced  excessive  is  always 
a  factor  of  importance  inclining  a  court 
asked  to  set  it  aside  on  account  of  im- 
proper argument  to  the  jury  by  the  win- 


ning oonnsel,  to  let  it  stand,  because  in 
such  cases  the  misconduct  complained  of 
does  not  seem  to  have  been  injurious. ^^ 

But  an  improper  and  unjustifiable 
argument  to  the  jury  by  counsel  for  a 
prevailing  litigant,  unwarranted  by  the 
evidence,  which  received  the  tacit  ap- 
proval of  the  court  by  his  overruling  of 
objections  to  it,  is  not  necessarily  harm- 
less because  a  verdict  for  only  a  moderate 
sum  followed."** 

Although  the  mere  fact  that  in  a  per- 
sonal injury  action  a  verdict  which  rests 
upon  substantial  evidence  is  for  a  large 
sum  of  money  does  not  per  se  warrant 
the  reversal  of  the  judgment,^*  yet  the 
fact  that  the  verdict  was  a  large  one  is 
influential  upon  the  decision  of  the  ques- 
tion whether  or  not  the  misconduct  of 


190  Rolf e  v.  Rumford  (1877)  66  Me.  564. 

191  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Quigley  (1908)  129  Ky.  788,  19  L.R.A. 
(N.S.)  576,  121  S.  W.  897;  Finn  v.  Adrian 
(1892)  93  Mich.  504,  53  N.  W.  614;  Dough- 
erty V.  Pittsburgh  R.  Co.  (1906)  213  Pa. 
346,  62  Atl.  926;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Fox  (1887)  —  Tex.  — ,  6  S.  W.  569,  6  Am. 
Neg.  Gas.  546;  International  &  G.  N.  R.  Co. 
V.  Greenwood  (1898)  2  Tex.  Civ.  App.  76, 
21  S.  W.  669;  De  Lor  v.  Symons  (1916)  93 
Wash.  231,  160  Pac.  424. 

A  verdict  against  a  railroad  company  in 
a  personal  injury  action  where  the  injuries 
were  very  serious,  for  a  sum  so  moderate 
(about  one  fourth  of  the  damages  claimed) 
that  it  could  hardly  have  been  brought 
about  by  passion  or  prejudice,  will  not  be 
interfered  with  on  appeal  because  counsel 
for  the  plaintiff,  in  argument  to  the  jury, 
implored  it  to  award  damages  enough  to 
teach  the  defendant  a  merited  lesson  needed 
to  conserve  the  safety  of  the  jurors'  wives 
and  children  when  traveling.  Texas  &.  P. 
R.  Co.  v.  Beckworth  (1895)  —  Tex.  Civ. 
App.  — ,  32  S.  W.  809. 

A  verdict  in  a  personal  injury  action  of 
$3,500  for  the  permanent  loss  of  an  eye, 
much  physical  suffering,  and  diminished 
earning  power,  will  not  be  disturbed  on  ac- 
count of  an  improper  argument  of  counsel 
to  the  jury,  the  only  effect  of  which,  if  it 
had  any,  was  to  enhance  the  amount  of 
damages,  where  the  court  rebuked  the  im- 
propriety and  admonished  the  jury  not  to 
be  influenced  by  the  remarks.  Ferguson 
&  W.  Land,  Lumber  &  Handle  Co.  v.  Good 
(1914)  112  Ark.  260,  165  S.  W.  628. 

In  an  action  to  recover  for  personal  in- 
juries due  to  the  negligence  of  a  railroad 
company,  where  the  plaintiff  suffered  a 
fracture  of  the  right  clavicle,  a  dislocated 
shoulder,  three  broken  ribs,  and  internal 
lesions  of  womb,  bladder,  and  spine,  some 
of  the  effects  of  which  were  likely  to  be 
permanent,  improper  arguments  of  the 
plaintiff's  counsel  likely  to  lead  the  jury  to 
award  excessive  damages,  tmrebuked  or 
not  sufficiently  rebuked  by  the  trial  court, 
do  not  require  the  reversal  of  a  judgment 
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in  the  plaintiff's  favor  where  the  verdict 
gave  her  only  $1,000  damages.  St.  Louis, 
L  M.  &  S.  R.  Co.  V.  Boback  (1903)  71  Ark. 
427,  75  S.  W.  473. 

A  judgment  in  a  personal  injiury  action 
for  a  large  sum  of  money,  but  not  so  large 
that  it  can  be  judicially  pronounced  ex- 
cessive, where  the  plaintifl[  suffered  the  loss 
almost  complete  of  one  hand  and  the 
negligence  of  the  defendant  was  fairly  es- 
tablished, will  not  be  disturbed  because  the 
plaintiff^B  counsel,  in  arguing  to  the  jury» 
made  some  remarks  of  perhaps  doubtful 
propriety,  part  of  which  he  withdrew  and 
all  of  which  the  court  corrected  by  proper 
instructions,  and  from  which  no  prejudice 
could  have  resulted.  A.  L.  Clark  Lumber 
Co.  V.  Pickett  (1917)  —  Ark.  — ,  193  S.  W. 
793. 

One  of  the  considerations  which  moved 
the  court  in  Birmingham  R.  Light  &  P.  Co. 
V.  Gonzalez  (1913)  183  Ala.  273,  61  So.  80, 
Ann.  Cas.  1916A,  543,  ultimately  to  affirm 
a  judgment  against  a  street  railway  com- 
pany for  negligently  injuring  a  passenger, 
in  spite  of  its  unreserved  condemnation  of 
various  improper  and  prejudicial  remarks 
by  the  plaintiff's  counsel  in  argument  to 
the  jury,  was  that  the  damages  awarded 
by  the  verdict  were  reasonable  in  view  of 
the  nature  and  extent  of  the  proven  in- 
juries. 

192  Northern  Texas  Traction  Co.  v.  Nichol- 
son (1916)  —  Tex.  Civ.  App.  — ,  188  S.  W. 
1028. 

A  small  verdict  in  a  close  case  will  not 
save  from  reversal  a  judgment  against  a 
railroad  company  in  a  personal  injury  ac- 
tion, where  the  plaintiff's  counsel,  without 
warrant  in  the  evidence,  denounced  defend- 
ant's witnesses  as  perjurers  merely  because 
they  were  its  servants,  upon  the  assump- 
tion that  all  railroad  employees  always  did 
perjure  themselves  when  testifying  in  their 
employer's  behalf.  Chicago,  R.  I.  &  T.  R. 
Co.  V.  Jones  (1904)  —  Tex.  Civ.  App.  — , 
81  S.  W.  60. 

US  Dickinson  v.  McBride  (1917)  127  Ark. 
565,  193  S.  W.  89. 
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counsel  for  the  prevailing  litigant  in 
argument  to  the  jury  should  entail  a  re- 
versal.*** 

On  occasions  when  the  eourt  has  not 
seen  its  way  clear  to  reverse  a  judgment 
and  order  a  new  trial;  and  yet  has 
thought   the  amount  of  the  verdict  to 


have  been  materially  enhanced  in  oonse- 
quence  of  the  illegitimate  arguments  and 
improper  remarks  of  counsel  for  the  pre- 
vailing litigant  in  addressing  the  jury,  it 
has  requii^  the  remission  of  more  or 
less  of  the  recovery  according  to  the  eir- 
cumstanc^s.^** 


194  xhe  misconduct  of  counsel  trying  an 
action  for  injury  to  property,  iu  plainly 
appealing  in  argument  to  the  passions  and 
prejudices  of  the  jurors,  requires  the  re- 
versal of  a  judgment  entered  upon  a  ver- 
dict grossly  excessive  (thirteen  times  as 
much  as  the  original  cost  of  ail  the  prop- 
erty involved).  Herkimer  v.  Shea  (1886) 
21  ni.  App.  85. 

The  making  by  counsel  for  plaintiff  in  an 
action  against  a  railroad  company  for  per- 
sonal injuries,  in -argument  to  the  jury,  of 
statements  of  facts  not  proven  and  not  ad- 
missible if  offered  in  evidence,  calculated 
to  excite  the  passions  and  prejudices  of  the 
jnrymeii,  which  the  tiial  court  on  objec- 
tion of  opposing  counsel  pronoqnced  im- 
proper, but  did  not  admonish  the  jury  to 
disregard,  calls  for  the  reversal  of  a  judg- 
ment entered  on  a  verdict  more  than  gen- 
erously large  in  view  of  the  extent  of  the 
injuries  of  the  plaintiff.  Louisville  &  N. 
R.  Co.  V.  Smith  (1005)  27  Ky.  L.  Rep  257, 
84  S.  W.  756. 

A  judgment  for  unduly  large  damages 
entered  on  a  verdict  for  the  plaintiff  must 
be  reversed  where  the  record  shows  that 
the  trial  court  tacitly  approved  an  ap[)cal 
to  the  sympathies  of  the  jurors  on  matters 
wholly  outside  the  issues,  and  evidence  by 
the  plaintiff's  counsel  in  his  argument  made 
in  such  wise  as  to  awaken  prejudice  and 
passion,  while  at  the  same  time  unsound 
rules  of  damage  were  put  forth  to  gain  a 
verdict  on  a  false  basis.  Alabama  G.  S.  R. 
Co.  V.  Carroll  (1898)  28  C.  C.  A.  207,  52 
U.  S.  App.  442,  84  Fed.  772. 

The  baseless  remarks  of  counsel  for  the 
plaintiff  in  the  argument  to  the  jury  on 
the  trial  of  Henry  v.  Sioux  City  &  P.  R. 
Co.  (1886)  70  Iowa,  233,  30  N.  W.  630, 
objected  to  by  his  opponent,  and  well  cal- 
culated to  inflame  and  prejudice  the  JU' 
rors,  were  the  decisive  factor  which  impelled 
the  court  to  reverse  a  judgment  in  a  per- 
sonal injury  action  where  the  verdict,  in 
view  of  the  injury,  was  plainly  excessive 
and  the  evidence  strongly  tended  to  show 
that  the  injury  was  due  to  the  plaintiff's 
own  .negligence. 

UBThis  was  the  course  pursued  by  the 
Wisconsin  supreme  court  in  Waterman  v. 
Chicago  Sl  A.  R.  Ck>.  (1892)  82  Wis.  613,  52 
N.  W.  247,  1136;  Taylor  v.  Chicago  &  N. 
W.  R.  Co.  (1899)  103  Wis.  27,  79  N.  W.  17; 
and  MacCarthy  v.  Whitcomb  (1901)  110 
Wis.  113,  85  N.  W.  707. 

The  first  of  these  cases  was  a  personal  in- 
jury action  against  a  railroad  company 
that  had  been  tried  twice,  each  time  with 
the  same  result  on  the  question  of  liability. 
The  evidence  in  it  warranted  the  belief 
that   the   rights    of   the    defeated    defend- 
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ant  had  not  been  prejudiced  on  that  ques- 
tion. The  remarks  of  the  plaintiff's  counsel 
in  addressing  the  jury,  to  the  effect  that, 
if  the  damages  awarded  should  be  deemed 
too  great  by  the  court,  the  excessive  part 
could  be  thrown  off;  that  the  money  would 
minister  to  plaintiff's  comfort;  and  that  he 
ought  to  have  it  from  a  defendant  quite 
able  to  pay,  were  complained  of  as  pre- 
judicial The  court  thought  it  probable 
that  the  verdict  had  been  materially  en^- 
hanced  by  these  improper  remarks,  and  re- 
quired part  of  the  damages  to  be  remitted. 

In  the  second  case,  one  of  like  character, 
the  plaintiff  had  suffered  very  serious  in- 
juries through  the  admitted  negligence  of 
the  defendant,  and  the  court  thought  the 
amount  of  the  verdict  had  been  substan- 
tially increased  in  consequence  of  language 
of  plaintiff's  counsel  in  his  argument  to 
the  jury  which  had  a  direct  tendency  to 
inflame*  the  passions  and  awaken  the  pre- 
judices of  the  jurors  As  the  defendant 
had  saved  its  rights  by  timely  and  proper 
objections,  the  court  reduced  the  excessive 
verdict  to  what  it  conceived  to  be  a  rea- 
sonable and  suitable  sum. 

The  third  case  was  an  action  by  a  rail- 
road fireman  against  receivers  for  injuries 
suffered  in  the  course  of  his  employments 
The  court  saw  no  sufficient  reason  to  re- 
verse a  judgment  in  his  favor  as  the  evi- 
dence fairly  warranted  a  verdict  for  him, 
but  it  did  esteem  the  damages  awarded  him 
excessive,  and  attributed  the  excess  over  a 
reasonable  amount  to  the  fact  that  his 
counsel  in  the  closing  argument  to  the  jury, 
despite  efforts  of  the  court  to  stop  him, 
persistently  charged  the  defendants  with 
failing  to  call  witnesses  who  knew  the 
facts,  and  with  coercing  employees  to  make 
favorable  statements,  under  a  claim  that 
this  was  a  matter  of  common  knowledge  of 
which  judicial  notice  should  be  taken  with- 
out the  necessity  of  being  formally  proved. 

Apparently  it  was  a  factor  of  some  im- 
portance in  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  V.  Story  (1896)  63  111.  App.  239,  an  ac- 
tion by  a  woman  passenger  on  defendant's 
road  who  was  more  or  less  severely  injured 
in  a  collision  between  two  trains  moving 
in  opposite  directions  on  the  same  track, 
leading  the  court  further  to  reduce  a  judg- 
ment in  her  favor  upon  a  verdict  of  $12,- 
000,  a  fourth  of  which  she  had  already  re- 
mitted, that  her  counsel  in  argument  to 
the  jury  had  saki:  **I  have  no  fault  to 
find  with  the  railroad  company  except  that 
they  will  murder  people — will  kill  inno- 
cent women  and  children  sometimes,"  and 
had  used  other  improper  and  intemperate 
language  to  inflame  the  passions  and  pre- 
judices of  the  jury,  not  only  unrebuked  by 
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A  oonviction  of  erime  carrying  the 
minimum  pmrishment  fized  by  law  can- 
not be  reversed  on  any  theory  that  the 
improper  arguments  of  the  prosecuting 
counsel  provoked  the  passions  and  pre- 
judices of  the  jury,**'  but  it  seems  to  be 
otherwise  where  the  punishment  assessed 
is  unduly  severe.**' 

XVII,  Propriety  of  arguments  to  juries 
referring  to  or  stating  contents  of 
pleadings. 

Is  it  misconduct  in  counsel  in  arguing 
to  a  jury  to  use  the  pleadings  of  his  ad- 
versary without  at  least  having  put  them 
in  evidence  on  the  trial  f  To  this  ques- 
tion it  may  be  emphatically  answered 
that  it  certainly  is  not  in  the  state  of 
New  York  whatever  may  be  the  case  else- 
where. In  that  state,  admissions,  allega- 
tions, and  statements  in  pleadings  are 
always  in  evidence  for  all  the  purposes 
of  a  trial  of  the  action,  and  the  pleadings 
themselves  are  always  before  the  court 
and  jury,  and  may  be  used  at  any  time 
for  any  legitimate  purpose.**^  The  al- 
legations of  a  pleading  are  admissions 
upon  the  record  in  the  state  of  New 
York,  and  not  only  proper  for  the  consid- 
eration of  the  jury,  but  binding  upon 
the  litigant  who  made  them.**®  Such  ad- 
missions during  the  trial  of  the  cause  are 
always  before  the  court  and  jury.**® 
This  being  the  case,  it  is  reversible  error 
in  a  trial  judge  in  that  state  to  rule,  upon 


objection  by  defendant's  counsel,  that  his 
adversary  shall  not  in  argument  to  the 
jury  read  from,  state  the  contents  of,  or 
refer  to  the  answer  in  the  case  on  the 
ground  that  it  had  not  been  put  in  evi- 
dence on  the  trial.***  The  pleadings  in 
an  action  are  before  the  court  and  jury 
on  the  trial  without  formally  putting 
them  in  evidence,  and  they  may  be  read 
and  commented  upon  to  define  the  issues 
and  show  what  allegations  are  ad- 
mitted.***  The  New  York  courts  see  no 
impropriety  in  references  to  the  plead- 
ings in  the  trial  of  a  cause.®^  A  plain- 
tiff's counsel  is  not  censurable  in  that 
state  for  mentioning  to  the  jury  in  his 
opening  address  at  the  trial  immaterial 
and  irrelevant  facts  alleged  in  the  com- 
plaint, where  his  adversary  had  not 
moved  to  strike  them  out  nor  demurred 
to  the  complaint.*®* 

The  use  of  the  pleadings  by  counsel  in 
argument  to  the  jury  seems  to  be  toler- 
ated without  criticism  in  the  English 
courts.*®* 

In  West  Virginia,  an  affidavit  of  a 
plaintiff  to  a  special  replication  is  made 
by  statute  evidence  in  the  cause,  so  it  is 
there  held  that  a  trial  court  does  not  err 
in  permitting  the  plaintiff's  counsel  in 
his  argument  to  the  jury  to  read  it  with- 
out having  put  it  formally  in  evidence  on 
the  trial.*® 

In  sundry  other  states  of  the  Union, 
the  courts  entertain  views  of  the  use  of 


the  trial  court,  but  virtually  encouraged  by 
it  when  it  cautioned  hie  adversary,  who  oh- 
jected«  not  to  interrupt  any  more. 

IMWood  V.  State  (1916)  ~  Tex.  Crim. 
Rep.  — ,  189  S.  W.  474. 

Win  Kelly  v.  State  (1016)  —  Tex.  Crim, 
Rep  — ,  186  a.  W.  670,  a  conviction  of 
robbery  was  reversed  partly  because  evi- 
dence had  been  improperly  admitted  on  the 
trial,  showing  that  the  accused  had  been 
guilty  of  a  like  crime  with  the  use  of  fire- 
arms, near  in  point  of  time  and  locality, 
and  partly  because  the  prosecuting  counsel 
in  addressing  the  jury  dwelt  upon  the  al- 
leged prevalence  in  the  same  city  of  other 
crimes  of  robbery  and  murder  by  gangs  of 
highwaymen,  with  which  the  prisoner  wa«} 
not  shown  to  have  had  any  association. 
The  reversal  was  in  spite  of  an  admission 
by  defendant  of  guilt  of  the  crimo  charged 
in  the  indictment,  but,  then,  his  punishment 
had  been  assessed  at  imprisonment  in  the 
penitentiary  for  ninety -nine  years,  and 
the  court  considered  that  the  improper  evi- 
dence and  the  misconduct  of  the  prosecut- 
ing counsel  enhanced  the  penalty  greatly 
to  the  prisoner's  prejudice. 

IM  Holmes  v.  Jones  (1890)  121  N.  T.  466, 
24  N.  E.  702. 

IM  Field  v.  Snrpless  (1903)  83  Ann.  Div. 
268,  82  N.  Y.  Supp.  127. 
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WO  Foley  v.  Y.  M.  C.  A.  (1905)  92  W.  Y. 
Supp.  781. 

•OX  McFadden  v.  Morning  Journal  Asso. 
(1898)  28  App.  Div.  508,  51  N.  Y.  Supp. 
275. 

•08  In  the  trial  of  Gregory  v.  Brunswick 
(1843)  1  Car.  &  K.  (Eng.)  24,  1  Dowl.  & 
L.  803,  13  L.  J.  C.  P.  X.  S.  34,  8  Jur.  148, 
which  was  an  action  for  damages  for  a 
conspiracy  to  hiss  the  plaintiff,  an  actor, 
off  the  stage,  Sergeant  Talfourd,  in  ad- 
dressing the  jury  for  the  defendants,  re- 
ferred to  the  allegations  of  justification  in 
one  of  the  pleas  and  contended  that  for 
the  purposes  of  the  trial  they  must  be  re- 
garded as  admitted  facts,  since  the  plaintiff 
had  demurred  to  the  plea  as  insufficient  to 
constitute  a  defense,  whereupon  his  op- 
ponent, Sergeant  Shee,  submitted  that  as 
no  issue  had  been  taken  on  the  plea  it 
ought  not  to  be  referred  to  at  all.  Tindal, 
Ch.  J.,  who  presided,  ruled  that  he  could 
not  prevent  a  reference  to  the  plea  because 
it  was  not  only  in  the  nisi  prius  record, 
but  also  because  the  judgment  on  the  de- 
murrer had  left  it  to  the  jury  to  say  what 
damages  the  plaintiff  had  sustained  in  the 
premises. 

MS  Huffman  v,  Alderson  (1876)  9  W.  Va* 
616. 
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pleadii^  by  oonnsel  in  argument  to  the 
Jury  quite  different  from  those  held  by 
the  New  York  courts. 

In  Kentncky^  for  ezsmple,  it  is  im- 
proper in  the  trial  of  a  civil  aetion  for 
counsel  in  argoment  to  the  jury  to  read 
a  part  of  the  pleading  of  the  adverse 
litigant  to  discredit  his  testimony  as  a 
witneas.*** 

In  MasaehusettSy  counsel  for  the 
plaintiff,  addressing  a  jury  in  a  civil 
aetion,  has  no  right  to  comment  npon  the 
defendant's  amended  answer  in  the  case, 
nor  upon  the  fact  that  it  was  not  filed 
until  after  the  trial  had  started,  and  the 
jury  may  not  consider  such  fact  in  mak- 
ing np  its  verdict.^'^  The  misconduct  of 
eounsel  in  this  particular  is  fatal  to  the 
verdict  if  he  obtains  one.*^ 

In  Pennsylvania,  it  is  reversible  error 
for  a  trial  court  to  allow,  over  an  objec- 
tion, the  eounsel  for  the  plaintiff  in  ad- 
dressing the  jury  to  read  the  affidavit  of 
defense  filed  in  the  case,  but  not  put  in 
evidence  on  the  trial.*®* 

In  Texas,  an  abandoned  pleading  not 


put  formally  in  evidence  on  the  trial  may 
not,  if  objected  to,  be  read  and  com- 
mented upon  by  counsel  for  the  adverse 
litigant  in  argument  to  the  jury  as  an 
admission    of    a    material    fact    in    the 


case.**' 

In  North  Carolina,  it  is  an  error  re- 
quiring a  new  trial  for  the  court  to  per- 
mit counsel  for  the  plaintiff  in  argument 
to  the  jury,  after  an  objection  by  his  ad- 
versary, to  comment  upon  the  fact  that 
the  complaint  had  been  verified  and  not 
answered  by  the  defendant.*** 

At  times  the  propriety  of  counsel's  use 
of  adversary  pleadings  in  argument  to 
the  jury  is  associated  with  other  ques- 
tions respecting  his  and  the  court's  con- 
duct, so  that  it  does  not  stand  alone  as 
the  basis  of  decision.*** 

As  in  many  other  cases,  a  defeated 
litigant  alleging  misconduct  in  the  use 
of  pleadings  by  counsel  for  his  adversary 
in  addressing  the  jury  must  make  his  due 
objections,  and  request  appropriate  rul- 
ings from  the  trial  court,  to  save  his 
rights  and  remedies.*^* 


»*  Nicholson  v.  Merritt  (1902)  23  Ky. 
L  Rfp.  2281,  67  S.  W.  6. 

«»  Demelman  v.  Burton  (1000)  176  Mass. 
363,  67  X.  E.  666. 

»« Mullen  V.  Union  Cent.  L.  Ins.  Co. 
11897)  182  Pa.  150,  37  Atl.  988. 

W7  Johnston  v.  Johndton  (1002)  —  Tex. 
Civ.  App.  — ,  67  S.  W.  123. 

»•  Smith  v.  Smith  (1890)  106  K.  C.  498, 
11  S.  E.  188.  It  is  true,  said  the  court  in 
this  case,  that  the  complaint  had  been  read 
to  the  jury  after  it  was  impaneled,  but 
it  was  not  formally  put  in  evidence,  and 
•"uch  evidence  must  be  introduced  on  the 
trial  at  the  proper  time  and  in  the  proper 
way.     ,  .     This  is  necessary   in  order 

to  a/Tord  the  party  to  be  affected  by  it  just 
opportunity  to  explain,  modify,  or  correct 
it.  lie  might  be  able  to  show  that  the  ad- 
mist^ions  or  statements  were  made  by  in- 
advertence, mistake,  or  misapprehension, 
and  the  law  allows  him  a  reasonable  oppor- 
tunity to  do  so.  .  .  So  in  this  case 
the  defendant  should  have  had  an  oppor- 
tnnity  of  explaining  his  alleged  failure  to 
answer.  .  .  .  We  think  the  remarks  of 
counsel  under  the  circumstances  must  have 
been  highly  prejudicial  to  the  defendant, 
and  that  the  court  should  have  promptly 
interfered  when  requested  so  to  do.  In 
the  cases  above  cited  (the  opinion  previous- 
Iv  had  cited  Smith  v.  Nimocks  (1886)  94 
K.  C.  243,  and  State  v.  Whit  (1868)  60 
If.  C  (5  Jones,  L.)  224,  72  Am.  Dec.  633), 
it  was  said  that,  while  pleadings  may  be 
read  to  the  jury  under  the  direction  of  the 
court  in  order  that  it  may  understand  more 
clearly  "the  nature  and  scope  of  the  is- 
suer," yet  where  they  are  te  be  used  as 
evidence  they  should  be  formally  intro- 
duced as  such.     As  this  case  falls  directly 
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within  the  principles  declared  by  the  above 
decisions,  we  must  grant  the  defendant  a 
new  trial. 

•WThe  misconduct  of  counsel  for  the 
plaintiff  in  addressing  the  jury  at  the  close 
of  the  trial  of  a  civil  action  to  recover  un- 
liquidated damages  for  an  injury  almost 
wholly  sentimental,  in  attempting  to  read 
from  "^the  defendant's  answer  and  tell  the 
jury  that  the  theory  of  the  defense  had 
been  changed,  and  in  persisting  in  divers 
and  devious  ways  in  his  improper  com- 
ments after  objections  from  his  opponent 
and  admonitions  from  the  court,  when  the 
pleadings  had  not  been  put  in  evidence  and 
the  defendant's  counsel  had  no  opportu- 
nity to  reply,  coupled  with  other  improper 
remarks  detailing  personal  experiences  not 
in  evidence,  and  not  admissible  if  offered, 
is  so  grave  that  a  verdict  in  favor  of  his 
client  for  a  sum  so  large  as  to  indicate 
passion  and  prejudice  in  the  jury  should 
be  set  aside  and  the  judgment  upon  it  re- 
versed. Louisville  &  N.  R.  Co.  v.  Hull 
(1902)  113  Ky.  561,  57  L.R.A.  771,  68  S.  W. 
433. 

In  the  trial  of  an  action  to  recover  dam- 
ages for  the  breach  of  a  parol  contract 
seemingly  outlawed,  in  whicn  the  petition 
had  been  demurred  to  for  disclosing  on  its 
face  that  the  alleged  cause  of  action  was 
barred  by  the  Statute  of  Limitations,  it 
is  reversible  error  and  ground  for  a  new 
trial,  for  the  trial  court  to  permit  plain- 
tiff's counsel  in  argument  to  the  jury  to 
comment  on  the  demurrer  and  state  reasons 
for  not  bringing  suit  sooner.  Davis  v. 
Brown  (1896)  98  Ky.  476,  32  S.  W.  614, 
36  S.  W.  534. 

«WA  judgment  in  favor  of  a  litigant 
whose  counsel  read  upon  the  trial  a  part  of 


o6 


ANNO.— MISSTATEMENT  IN  ARGUMENT  TO  JURY— REVERSAL. 


The  introduction  in  evidence  of  a 
plaintiff's  original  petition,  which  had 
been  amended  in  such  wise  as  greatly  to 
increase  the  claim  for  damages,  and  the 
subsequent  comment  by  defendant's  coun- 
sel in  argument  to  the  jury  upon  the  in- 
consistency of  the  plaintiffs  testimony 
with  its  statements,  do  not  entitle  the 
plaintiff's  counsel  in  replying  when  he 
had  put  in  no  explanatory  proof  givrng 
his  reasons  for  amending  the  petition, 
and,  if  the  trial  court  permits  him  to  do 
so  against  the  objection  of  the  defend- 
ant's counsel  he  errs,  and  the  error  re- 
quires a  reversal.*^* 

XVIII,  Propriety  of  arguments  to  ju^ 
ries  referring  to  changes  of  venue. 

The  courts  condemn  counsel  who  bring 
before  the  jury  in  argument  the  fact  that 
the  place  of  the  trial  of  the  cause  had 
been  changed.  It  has  been  said  with  rea- 
son that,  when  the  purpose  of  changing 
the  venue  of  a  cause  was  more  certainly 
to  secure  a  fair  and  impartial  trial,  it  is 
reversible  error  for  counsel  in  argument 
to  the  jury  to  call  attention  to  the  change 
and  comment  upon  it  in  order  to  frus- 
trate that  purpose.***  Reiterated  state- 
ments in  argument  to  the  jury  by  counsel 
for  the  prevailing  litigant,  objected  to  by 


his  opponent,  but  sanctioned  and  encour- 
aged by  the  court,  relative  to  a  change 
of  venue  secured  by  the  adverse  litigant, 
so  as  to  try  his  case  among  strangers  and 
to  avoid  a  tiKal  among  his  neighbors,  re- 
quire a  reversal  of  the  judgment,  unless 
it  affirmatively  appears  that  the  improp- 
er statements  were  harmless.*^  This 
penalty  is  visited  where  the  offense  was 
flagrant,  and  was  associated  with  other 
illegitimate  arguments  and  improper 
speech.*** 

A  mere  statement,  true  in  fact,  how- 
ever, by  counsel  in  addressing  the  jury, 
that  the  case  was  brought  in  another 
county  and  transferred  by  a  change  of 
venue  obtained  by  his  adversary,  without 
a  statement,  hint,  or  criticism  of  the  rea- 
sons for  changing  the  place  of  trial,  is 
harmless,**'  and  remarks  of  counsel  in 
argument  to  the  jury  concerning  efforts 
by  his  opponent  to  get  a  change  of 
venue,  made  merely  in  reply  to  that  op- 
ponent's statements  upon  the  same  sub- 
ject, do  not  call  for  a  reversal  or  new 
trial.*" 

The  right  of  the  aggrieved  litigant  to 
redress  of  the  wrong  done  by  this  mis- 
conduct appears  to  be  lost  by  failure  to 
invoke  remedial  action  by  the  trial 
court.**^ 


the  pleading  of  his  adversary,  which  had 
previously  been  stricken  out,  will  not  be 
disturbed  on  appeal  where  the  trial  court 
was  not  asked  to  rule  the  pleading  out  as 
testimony,  or  to  instruct  the  jury  to  dis- 
regard it.  Morgan  v.  Hugg  (1855)  5  Cal. 
409. 

A  trial  court  does  not  err  in  refusing  a 
defendant's  request  to  discharge  the  jury, 
discontinue  the  trial,  and  continue  the 
cause,  because  the  plaintiff's  counsel  in 
argument  to  the  jury  read  the  plaintiff's 
affidavit  to  a  special  replication  without 
having  put  it  in  evidence  on  the  trial,  in 
the  absence  of  any  contention  that  defend- 
ant was  surprised  in  respect  of  such  read- 
ing, where  by  statute  the  affidavit  was 
made  evidence  in  the  cause;  or  that  there 
was  any  evidence  to  rebut  the  statements 
in  it.  Huffman  v.  Alderson  (1876)  9  W. 
Va.  616. 

«"  Sheldon  Fixture  Co.  v.  Atlas  Oil  Co. 
(1916)  —  Iowa,  — ,  159  N.  W.  983. 

«l«Hilliard  v.  Seattle  (1879)  59  N.  H. 
462. 

«18  Campbell  v.  MaJier  (1886)  105  Ind. 
383,  4  X.  E.  911. 

*M  An  argument  to  the  jury  by  counsel 
for  the  prevailing  litigant,  filled  with  as- 
sertions of  fact  and  comments  having  no 
foundation  in  the  evidence,  to  the  effect 
that  the  adverse  litigant  had  applied  for 
changes  of  venue  to  sundry  other  counties 
and  had  delayed  the  trial  from  term  to 
term  purposely  to  harass  and  annoy  the 
speaker's  client,  and  charges  that  he  had 
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deliberately  perjured  himself  when  testify- 
ing as  a  witness,  persisted  in  despite  time- 
ly objections  and  protests,  requires  a  re- 
versal and  new  trial.  Lindsay  v.  Pettigrew 
(1892)  3  S.  D.  199,  52  X.  W.  873. 

On  the  -new  trial  of  this  case,  strange  to 
say,  the  misconduct  was  repeated  and  of 
course  with  the  same  consequences.  (1897) 
10  S.  D.  228,  72  N.  W.  574.  This  time  the 
court  said:  In  view  of  the  character  of 
this  litigation,  its  history,  and  the  former 
decision  of  this  court  regarding  the  conduct 
of  the  plaintiff's  attorney,  the  record,  which 
has  been  given  at  length,  discloses  more 
than  the  misguided  zeal  of  an  attorney  un- 
duly solicitous  for  the  success  of  his  client's 
cause.  It  indicates  rather  a  premeditated 
design  and  purpose  not  only  to  disregard 
the  rulings  and  admonitions  of  the  trial 
court,  but  a  disposition  intentionally  to 
disregard  the  decision  of  this  court  rendered 
in  this  action  upon  a  former  appeal.  Com- 
ment is  unnecessary.  The  record  shows  in- 
excusable misconduct  on  the  part  of  plain- 
tiff's attorney.  Content  with  the  reasons 
assigned  when  the  conduct  of  the  same  at- 
torney was  formerly  considered,  the  judg- 
ment of  the  circuit  court  is  reversed  and  a 
new  trial  ordered,     p.  234. 

2WVawter  v.  Hultz  (1892)  112  Mo.  633, 
20  S.  W.  689. 

«18  Evans  v.  Trenton  (1892)  112  Mo.  390, 
20  S.  W.  614. 

«"  Because,  in  Wall  v.  State  (1901)  — 
Tex.  Crim.  Rep.  — ,  62  S.  W.  1062,  no 
special   charge   was   asked   from   the   trial 
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XIX,  Propriety  of  arguments  to  juries 
cUing  statements  in  affidavits  for 
continuances. 

The  courts  of  the  several  states  do  not 
agree  eoneeming  the  propriety  of  coun- 
sel's conduct  in  using^  during  his  argu- 
ment to  the  jury,  an  affidavit  of  the 
adverse  litigant  made  to  oh  tain  a  post- 
ponement of  the  trial  of  the  cause  on  a 
prior  occasion.  In  Vermont  it  has  been 
broadly  pronounced  error  for  counsel  to 
tell  a  trial  jury  what  had  appeared  in  af- 
fidavits tised  on  the  other  side  to  procure 
a  continuance  at  a  previous  term  of 
court.*^*  In  Iowa,  an  opinion  diametri- 
cally opposed  to  this  view  has  been  ex- 
pressed   and    made    the   basis   of   deci- 


sions 


ai0 


The  Mississippi  supreme  court  is  very 
nearly  in  agreement  with  that  of  Ver- 
mont.** 

In  Texas,  the  employment  by  counsel 
in  argument  to  the  jury  of  an  affidavit 


the  adverse  litigant  had  used  in  another 
litigation  with  other  persons  to  obtain 
a  continuance  of  another  cause,  without 
putting  it  in  evidence,  coupled  with  im- 
proper comments,  brought  about  a  re- 
versal in  a  sharply  contested  close 
case.*** 

In  Oregon,  it  was  pronounced  improp- 
er for  counsel  for  the  state  in  a  criminal 
trial  to  read  to  the  jury  and  comment  un- 
favorably upon  an  affidavit  by  the  ac- 
cused to  obtain  a  continuance  which  had 
not  been  put  in  evidence;  but  the  im- 
propriety in  the  particular  case  was  held 
to  have  been  harmless  because  the  prison- 
er had  testified  in  his  own  behalf  to  sub- 
stantially the  same  facts  as  he  had  sworn 
to  in  his  affidavit.*** 

In  Michigan,  for  counsel  in  argument 
to  the  jury  to  state  the  contents  or  sub- 
stance of  an  affidavit  not  put  in  evidence 
on  the  trial,  made  and  filed  in  the  cause 
by  the  adverse  litigant  to  obtain  a  con- 


judge,  the  court  of  appeals  could  not  re- 
view the  conduct  of  the  district  attorney 
in  commenting  on  the  fact  that  the  venue 
had  been  changed  in  his  argument  to  the 
jury,  but  it  reversed  the  conviction  for 
other  reasons,  and  said  that,  in  view  of  an- 
other trial,  it  would  observe  that  the  fact 
that  the  venue  had  been  changed  was  not 
a  legitimate  subject  of  discussion  by  the 
district  attorney  in  argument  to  the  jury. 

«i»  Blaisdell  v.  Davis  (1898)  72  Vt.  295, 
48  Atl.  14. 

*WA  permission  given  upon  express  re- 
quest by  the  court  in  the  trial  of  a  civil 
action,  to  counsel  for  one  of  the  litigants 
to  read  and  comment  upon  a  motion  to  con- 
tinue the  case  filed  by  his  adversary,  in 
closing  argument  to  the  jury,  despite  ob- 
jections that  it  had  not  been  put  in  evi- 
dence, was  in  any  circumstances  immater- 
ial, and  could  not  then  be  explained  or 
replied  to  because  the  case  was  closed, — 
constitutes  no  error  for  the  reason  that  a 
motion  for  continuance  is  a  part  of  the  rec- 
ord in  the  cause  and  a  proper  subject  of 
comment  without  being  formally  received  in 
evidence.  Cross  v.  Garrett  (1872)  36  Iowa, 
480;  Hanners  v.  McClelland  (1887)  74  Iowa, 
318,  37  N.  W.  389. 

It  does  not  affect  the  matter  that  the 
afiidavit  for  continuance  was  made  and 
filed  original Iv  in  another  case  at  a  pre- 
vious term,  where  there  was  an  understand- 
ing carried  into  effect  to  treat  it  as  apply- 
ing to  the  instant  case,  which  was  then 
pending  in  the  same  court.  Brannum  v. 
O'Connor  (1889)  77  Iowa,  632,  42  N.  W. 
504. 

ittO  Counsel  for  one  litigant  in  the  trial 
of  an  action  has  no  right  to  read  to  the 
jury  and  comment  upon  an  affidavit  made 
by  his  adversary  to  obtain  a  continuance 
at  a  previous  term  of  court,  not  in  evidence 
and  not  competent  evidence  on  any  issue 
i^  the  cause,  and  when  the  injury  by  this 
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misconduct  is  aggravated  by  the  trial 
judge's  ruling,  in  answer  to  objections,  that 
the  affidavit  was  part  of  the  record  and 
its  use  was  permissible,  the  judgment  must 
be  reversed.  Louisville,  N.  O.  &  T.  R.  Co. 
V.  Van  Eaton  (1893)  —  Miss.  — ,  14  So. 
267. 

tSiRotan  V.  Maedgen  (1900)  24  Tex.  Civ. 
App.  558,  59  S.  W.  585.  In  this  case  the 
right  of  the  plaintiffs  to  recover  depended 
mainly  upon  testimony  in  their  behalf 
from  one  of  the  defendants  who  was  flatly 
contradicted  by  his  codefendant.  Each  of 
these  witnesses  was  slightly  corroborated; 
the  first  by  a  man  who  had  been  jointly 
with  him  criminally  prosecuted  anj  con- 
victed of  felonies,  the  other  by  a  man  of 
unsullied  reputation.  The  plaintiffs'  coun- 
sel, in  spite  of  his  opponent  s  objection  and 
the  court's  rebuke,  persisted  in  bringing 
before  the  jury  in  his  argument  an  applica- 
tion not  put  in  evidence,  which  defendant 
had  made  in  a  previous  litigation  with  a 
third  person  to  continue  the  cause,  in  order 
to  avail  himself  of  the  testimony  of  his 
present  opponent's  chief  witness,  the  con- 
vict, and  had  aggravated  his  misconduct 
by  answering  objection  and  rebuke  by  a 
sneer  that  his  adversary  had  been  hurt  by 
a  hit  in  a  tender  place.  The  judgment  was 
reversed  for  his  offense,  because,  conced- 
ing the  admissibility  of  the  application  to 
continue  the  foreign  litigation  after  using 
it  on  cross-examination  of  the  injured  liti- 
gant when  he  testified  in  his  own  behalf 
and  contradicted  the  witness  he  had  pro- 
fessed to  have  need  of  in  the  other  litiga- 
tion, its  use  in  argument  to  the  jury 
without  putting  it  in  evidence,  when  all  op- 
portunity to  meet  or  explain  it  in  any  way 
was  cut  off,  constituted  prejudicial  error 
aggravated  by  the  sarcastic  comment  on  it» 
damaging  effect. 

«w  State  V.  Morse  (1899)   35  Or.  462,  5T 
Pac.  631. 
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tinuance  on  the  ground  of  the  absence  of 
a  material  and  necessary  witness,  and  to 
accompany  his  statement  with  a  criticism 
of  the  deponent's  motives  in  making  such 
affidavit,  inasmuch  as  the  alleged  w^it- 
ness,  though  present  at  the  trial,  had  not 
been  called  to  testify,  has  been  held  not 
prejudicial  misconduct  requiring  a  re- 
versal, where  the  statements  and  com- 
ments were  in  retaliation  to  references 
of  the  opposing  counsel  to  such  affidavit 
and  the  reasons  for  making  it  in  his  ar- 
gument, and  the  court  pronounced  both 
counsels'  remarks  on  the  subject  im- 
proper.^^** 

In  Missouri,  a  statement  by  counsel  in 
argument  to  the  jury,  that  on  one  oc- 
casion he  was  compelled  to  go  .to  the 
place  of  the  trial  of  the  cause  only  to 
nave  the  case  continued  by  his  opponent, 
has  been  held  not  to  justify  the  latter  in 
going  out  of  the  record  to  reply  in  re- 
taliation that  the  former  had  procured  a 
continuance  upon  an  affidavit,  the  con- 
tents of  which  he  stated,  and  then  as- 
serting that  the  avowed  purpose  of  the 
continuance  obtained  by  means  of  such 
affidavit  was  never  fulfilled.*** 

XX.  Propriety  of  references  to  offers  of 
settlement  in  arguments  to  Juries, 

It  has  long  been  a  maxim  of  the  law 
that  it  is  for  the  public  interest  that  a 


litigation  should  end;  hence  the  law  en- 
courages settlements  and  compromises, 
and  in  order  to  make  proposing  them  safe 
it  excludes  evidence  of  their  negotiation 
if  they  fail,  when  the  controversy  later 
comes  to  trial.  It  is  therefore  highly  un- 
ethical in  counsel  trying  a  cause  wherein 
attempts  to  settle  have  been  made  unsuc- 
cessfully, to  inform  the  jury  of  the  ef- 
forts to  conclude  a  peace^  and  his  o^ense 
in  this  respect  is  usually  considered  so 
gross  as  to  warrant  depriving  him  of  the 
fruits  of  a  victory  he  may  have  won,'** 
although  sometimes  the  circumstances 
have  permitted  a  penalty  to  be  es- 
caped.*** 

XXI,  Propriety  of  referring  in  argu~ 
ment  to  jury  to  previous  trials  and 
hearings  in  the  same  cause, 

a.  To  results, 

A  statement  by  counsel  in  argument 
to  the  jury  on  a  later  trial  of  a  cause,  of 
the  result  of  a  former  trial  of  it,  is  re- 
garded as  a  serious  offense  by  almost  all 
the  courts.  They  deem  even  a  reference 
to  such  result  more  or  less  prejudicial 
misconduct.  For  counsel  addressing  a 
jury  on  a  second  trial  to  mention  the  re- 
sult of  the  first  trial  of  the  action  ap- 
!  pears  always  to  be  an  impropriety.**^ 
I      Unless  the  circumstances  show  that  it 


828  Donovan  v.  Richmond  (1886)  61  Mich. 
467.  28  N.  W.  516. 

M4  Evans  v.  Trenton  (1892)  112  Mo.  390, 
20  S.  W.  614. 

826  In  the  trial  of  an  action  to  recover 
for  personal  injuries  in  which  the  proof  of 
the  primary  cause  thereof  had  been  con- 
flicting, and  for  which  responsibility  was 
denied  by  both  litigants,  the  persistent  at- 
tempts of  plaintiff's  counsel  to  get  before 
the  jury  offers  of  settlement  alleged  to 
have  been  made  by  the  defendant,  evidence 
of  which  the  trial  court  had  excluded,  is 
such  misconduct  as  requires  a  reversal  and 
a  new  trial.  Salter  v.  Rhode  Island  Co. 
(1005)  27  R.  I.  27,  60  Atl.  588. 

For  the  plaintiff's  counsel  in  his  closing 
argument  to  the  jury  in  the  trial  of  a 
personal  injury  action  during  which  the 
court  had  on  several  occasions  excluded  as 
incompetent  evidence  of  a  proffered  com- 
promise, to  state  that  he  had  received  a 
letter  from  defendant's  president  acknowl- 
edging its  liability  for  danm.^ea  and  giving 
a  reason  for  not  settling,  which  he  craved 
permission  from  his  opponent  to  read,  re- 
quires a  reversal  and  a  new  trial,  notwith- 
standing, after  an  objection  from  defend- 
ant's counsel,  the  court  instructed  the 
jury  to  disregard  the  statement,  and  the 
offending  counsel  formally  withdrew  his 
remarks  and  requested  the  jury  to  give 
them  no  weight.  McHenry  Coal  Co.  v.  Sned- 
don  (1896)  98  Ky.  684,  34  S.  W.  228. 
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A  retaliatory  statement  by  counsel 
for  the  plaintiff  in  argument  to  the  jury  on 
the  trial  of  a  negligence  action  against  a 
railway  company  for  personal  injuries,  to 
the  effect  that  defendant's  counsel  had  been 
trying  for  three  months  to  settle  with*  him, 
objected  to  only  generally,  followed  by  a 
caution  from  the  court  against  its  propriety 
and  a  declaration  that  the  matter  was  not 
evidence,  without  any  further  mention  of 
the  subject  by  either  counsel  or  the  court, 
does  not  warrant  the  trial  court  in  setting 
aside  a  verdict  for  the  plaintiff  for  reason- 
able damages  and  granting  a  new  trial. 
Hodge  V.  Charleston  Interurban  R.  Co. 
(1916)  —  W.  Va.  — ,  90  S.  E.  601. 

827  Harsh  V.  Heflin  (1884)  76  Ala.  499; 
Willyard  v.  State  (1904)  72  Arlc  138,  78 
S.  W.  765;  Chicago  Union  Traction  Co.  v. 
Lawrence  (1904)  211  111.  373,  71  X.  E. 
1024;  Ball  V.  Keokuk  &  N.  W.  R.  Co.  (1887) 
74  Iowa,  132,  37  X.  W.  110;  Miller  v.  Boone 
Coimtv  (1895)  95  Iowa,  5.  63  X.  W.  352; 
Illinois  C.  R.  Co.  v.  Jolly  (1905)  119  Ky. 
452,  84  S.  W.  330;  Louisville  &  K.  R.  Co.  v. 
Payne  (1910)  138  Ky.  274,  127  S,  W.  993, 
Ann.  Cas.  1912A,  1291;  Corning  v.  Woodin 
(1881)  46  Mich.  44,  8  N.  W.  572;  Mill- 
spaugh  V.  Schultz  (1914)  180  Mich.  310,  146 
X.  W.  634;  Crahan  v.  Balmer  (1879)  7 
Mo.  App.  585;  Bolar  v.  Williams  (1883) 
14  Neb.  386,  15  X.  W.  716;  Kunz  v.  Troy 
(1888)  48  Ilun,  619,  16  N.  Y.  S.  R.  459.  1 
N.  Y.  Supp.  696;   Chesebrough  v.  Conover 
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was  harmless,  a  statement  by  counsel  for 
the  prevailing  litigant  in  his  closing  argu- 
ment to  the  jury,  that  a  verdict  in  favor 
of  his  client  had  been  rendered  on  a 
previous  trial  of  the  cause,  furnishes 
ground  for  a  reversal  of  the  judg- 
ment ;*••  and  there  are  instances  in  which 
that  penalty  has  followed  such  miscon- 
duct.*" 

In  Texas,  a  statute*^  has  prohibited 
anv  allusion  to  be  made  on  a  new  trial 
for  crime,  in  the  argument  of  the  public 
prosecutor  to  the  jury,  to  the  former  con- 1 


viction  of  the  accused,  and  a  violation  of 
that  statute  has  been  held  to  entail  an- 
other reversal.*** 

In  spite  of  condemnation  of  this  par- 
ticular misconduct,  there  are  numerous 
cases  in  which  the  courts  have  refused  to 
interfere  with  verdicts  won  by  the  of- 
fending counsel.  Sometimes  it  has  been 
thought  that  the  ill  done  by  the  improper 
remarks  had  been  cured  by  the  instruc- 
tions and  admonitions  of  the  trial 
courts.***  Sometimes  it  has  been  plain 
that    the   misconduct   had   no    influence 


(1893)  140  N.  Y.  382,  35  N.  E.  633;  Mc- 
Lane  v.  Paschal  (1889)*  74  Tex.  20,  11  S.  W. 
837;  Attaway  v.  Mattox  (1889)  4  Tex. 
App.  Civ.  Cas.  (Willson)  30,  14  S.  W. 
1017;  Pickett  v.  State  (1899)  —  Tex.  Crim. 
Rep.  — ,  51  S.  W.  374,  11  Am.  Crim.  Rep. 
106;  Johnson  v.  State  (1900)  42  Tex. 
Crim.  Rep.  298.  59  S.  W.  898. 

A  litigant  defeated  on  a  new  trial  on 
appeal  from  a  justices*  court  in  which  he 
had  been  successful  has  no  right  to  a  re- 
versal of  the  judgment  because  the  trial 
court  sharply  rebuked  his  counsel  for  tell- 
ing the  jury  in  his  argument  that  the  trial 
in  the  court  below  resulted  in  a  verdict  in 
his  favor,  since  the  counsel's  statement  was 
flagrantly  improper,  and  it  was  the  duty 
of  the  trial  court  to  condemn  it,  Bolar  v. 
Williams  (1883)  14  Neb.  386,  15  N  W. 
710 

««Crahan  v.  Balmer  (18T9)  7  Mo.  App. 
585. 

A  statement  by  counsel  for  the  prevail- 
ing litigant  in  his  closing  argument  to  the 
jury,  that  his  client  on  the  same  proof  had 
recovered  a  judgment  on  a  former  trial,  is 
improper  and  prejudicial,  an  illegitimate  ar- 
gument not  warranted  by  the  evidence,  of 
which  no  proof  could  have  been  legally 
made,  and  the  misconduct  is  ground  for 
reversing  the  judgment  and  granting  a  new 
trial.  Attaway  v.  Mattox  (1889)  4  Tex. 
App.  Civ.  Cas.  (Willson)  39,  14  S.  W.  1017. 
Stt  Because,  in  addition  to  other  miscon- 
duct, counsel  for  the  plaintiff,  in  his  clos- 
ing address  to  the  jury  in  the  second  trial 
of  a  personal  injury  action  against  a  rail- 
road company,  told  his  hearers  that  bis 
client  had  obtained  a  judgment  on  a  former 
trial,  but  it  had  been  reversed  on  a  techni- 
cality, and  that  defendant  was  prepared 
to  appeal  from  any  verdict  against  it  to 
get  another  reversal,  a  judgment  for  the 
plaintiff  was  again  reversed.  Illinois  C.  R. 
Co.  V.  Jolly  (1905)  119  Ky.  452,  84  S.  W. 
330. 

A  judgment  against  a  railroad  company 
obtained  upon  a  third  trial  of  an  action 
for  personal  injuries  should  be  once  more 
reversed  for  the  misconduct  of  the  plain- 
tiff's counsel  in  telling  the  jurj'  that  the 
defendant  was  a  great  rich  corporation  with 
millions  back  of  it,  which  the  plaintiff  had 
been  singly  fighting  for  several  years,  and 
that  the  action  had  been  repeatedly  decided 
m  bis  favor,  notwithstanding  the  objection- 
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able  remarks  were  afterwards  withdrawn 
by  the  speaker,  because  the  knowledge  of 
what  previous  juries  had  done  and  the  in- 
clination to  follow  them  remained  with 
the  jury.  Louisville  &  x\.  R.  Co.  v.  Payne, 
(1910)  138  Ky.  274,  127  S.  W.  993,  Ann. 
Cas.  1912A,  1291. 

On  a  trial  de  novo  in  the  circuit  court  on 
appeal  from  a  conviction  of  crime  in  the 
justices*  court,  a  statement  in  argument 
to  the  jury  by  prosecuting  counsel  of  the 
result  of  the  trial  below,  which  the  law 
has  forbidden  to  be  referred  to,  and  of 
which  there  was  not  only  no  evidence,  but 
none  was  legally  admissible,  constitutes, 
where  the  witnesses  ari-  approximately 
equal  on  each  side,  and  their  testimony  is 
conflicting,  prejudicial  error  calling  for  a 
reversal  of  a  conviction.  Willyard  v.  State 
(1904)  72  Ark.  138.  78  S.  W.  765 
MO  Texas  Code  Crim.  Proc.  art.  823. 
Ml  Pickett  V.  State  (1899)  —  Tex.  Crim. 
Rep  --,  51  S.  W.  374,  11  Am.  Crim.  Rep. 
106.  and  Johnson  v.  State  (1900)  42  Tex. 
Crim    Rep    298.  59  S.  W.  898. 

That  statute  necessitates  a  reversal,  ac- 
cording to  the  last  cited  case,  of  a  convic- 
tion of  assault  with  intent  to  ravish,  on  the 
second  trial  of  an  indictment  for  rape, 
where  the  district  attorney,  against  the  ob- 
jection of  the  prisoner's  counsel,  told  the 
jury  in  his  argument  that  the  accused  had 
been  convicted  of  rape  when  he  was  tried 
before,  but  that  his  conviction  had  been 
reversed  because  one  of  the  jurors  got 
drunk  and  the  prosecutrix  suffered  from 
fits  inducing  an  assessment  of  the  maximum 
punishment  for  the  crime,  and  added  that, 
while  the  jury  might  not  convict  the  de- 
fendant of  rape,  he  might  properly  be  found 
guilty  of  an  assault  with  intent  to  commit 
that  crime. 

Ma  An  improper  statement  in  argument 
to  the  jury  by  a  landowner's  counsel  upon 
a  trial  to  recover  the  value  of  land  taken 
by  a  railroad  for  its  right  of  way,  of  the 
amount  awarded  by  a  former  jury,  is  no 
suflficient  ground  to  discharge  the  jury  and 
begin  the  trial  de  novo  before  another, 
where,  at  the  time  and  in  final  instructions, 
the  trial  court  admonished  the  jury  not  to 
be  in  anv  way  swayed  by  the  previous 
award.  Ball  v.  Keokuk  A  N.  W.  R.  Co. 
(1887)  74  Iowa,  132,  37  N,  W.  110. 

When,  on  a  new  trial  in  the  circuit  court 
of  an  action  onoe  tried  in  the  justices'  court, 
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upon  the  verdict,***  for  unless  the  verdict 
was  influenced  by  the  improper  remarks 
it  will  not  be  disturbed."*  Sometimes 
the  state  of  the  record  is  such  that  the 
court  does  not  feel  at  liberty  to  reverse 


for  the  reason  assigned.***  And  some- 
times the  offense  has  been  considered  too 
venial  to  warrant  so  severe  a  punishment 
as  a  reversal  of  the  judgment.*** 

In  some  jurisdictions  courts  reviewing 


counsel  for  the  prevailing  litigant,  in  argu- 
ment to  the  jury,  begins  a  sentence  by  say- 
ing, '*In  justices'  court,  a  judgment  for 
§200,"  but  never  completes  it  because  of 
an  interruption  by  his  opponent  to  object 
and  an  immediate  statement  by  the  trial 
court  that  the  remark  was  improper  and 
that  the  jury  was  instructed  to  disregard 
it,  there  is  no  ground  in  the  incident  for 
reversing  the  judgment.  Millspaugh  v. 
Schultz  (1914)  180  Mich.  310,  146  N.  W. 
634. 

A  statement  by  counsel  when  addressing 
the  jury  in  a  second  trial  of  the  same  ac- 
tion, to  the  effect  that  the  cause  had  been 
tried  once  before,  and  that  the  attorneys 
were  familiar  with  the  law  and  the  evi- 
dence, and  that  a  verdict  for  his  client 
had  been  set  aside  for  the  misconduct  of  a 
juryman,  is  not  prejudicial  where  the  trial 
court  admonishes  the  jury  to  consider 
naught  but  the  evidence  in  the  case  Pierce 
V.  Brennan   (1002)   88  Minn.  60,  92  N.  W. 

507. 

•M  A  verdict  on  a  second  trial  of  a  per- 
sonal injury  action,  for  less  than  two  thirds 
the  amount  of  the  verdict  on  the  first  trial, 
which  was  held  excessive,  cannot  be  deemed 
to  have  been  improperly  obtained  through 
a  reference  of  counsel  in  argument  to  the 
first  trial  and  its  result,  in  association  with 
the  contention  that  new  and  additional  evi- 
dence which  had  been  adduced  on  the  sec- 
ond trial  would  make  such  a  verdict  as  the 
first  one  only  reasonable.  Heddles  v.  Chi- 
cago &  N.  W.  R.  Co.  (1890)  77  Wis.  228, 
20  Am.  St.  Rep.  106,  46  N.  W.  115. 

•34  It  is  manifestly  improper  for  counsel 
for  the  prevailing  litigant  when  addressing 
the  jury  in  the  trial  of  a  cause  respecting 
real  property,  to  say,  "This  case  was 
brought  here  on  appeal  from  the  county 
court,  was  tried  and  appealed,  reversed  and 
remanded,  and  tried  again  in  this  court, 
both  juries  finding  all  of  blocks  27  and  31, 
together  with  improvements,  to  be  her  [his 
client's]  homestead,"  and  it  is  aggravated 
misconduct  for  him  to  repeat,  after  objec- 
tion to  such  remarks  had  been  taken, 
"that  two  juries  had  already  found  this 
property  to  be  the  old  lady's  homestead 
and  he  expected  this  jury  would  do  the 
same;**  but  unless  it  influenced  the  verdict 
the  judgment  will  not  be  di8turl)ed  on  ap- 
peal. McLane  v.  Paschal  (1889)  74  Tex. 
20,  11  S.  W.  837. 

A  motion  for  a  new  trial  grounded  upon 
an  affidavit  setting  forth  simply  that 
counsel  for  the  successful  litigant  in  his 
argument  to  the  jury  referred  to  the  cause 
having  been  heard  before  and  decided  in 
favor  of  his  client  by  a  justice  of  the 
peace,  "which  reference  was  improper  and 
calculated  to  influence  the  minds  of  the 
jury,"  without  any  averment  that  it  did 

L.R.A.1918D. 


in  any  wise  influence  the  jury,  must  be 
denied.  Rothwell  v.  Elliott  (1895)  2  Marv. 
(Del.)  151,  42  Atl.  424. 

*•*  Where  the  impropriety  of  remarks  by 
counsel  in  addressing  the  jury  in  the  trial 
of  a  civil  action,  and  stating  the  results  of 
previous  trials  of  the  same  case,  in  which 
reversals  had  occurred,  does  not  plainly  ap- 
pear by  the  record  on  appeal,  the  refusal 
of  the  trial  judge,  on  request,  to  charge  the 
jury  not  to  be  influenced  in  any  respect  by 
former  verdicts,  cannot  be  pronounced  re- 
versible error.  Chicago  &  A,  R.  Co.  v. 
Dillon   (1887)  24  IlL  App.  203. 

^0  In  aflirming  the  decision  just  cited, 
the  supreme  court  of  Illinois  said:  What 
is  here  complained  of,  even  conceding  it 
to  be  improper, — about  which  we  express  no 
opinion, — we  do  not  think  is  of  so  serious 
a  character  as  to  justify  a  reversal  of  the 
judgment.  (1888)  123  IlL  670,  6  Am.  St. 
Rep.  569,  16  N.  E.  181. 

An  expression  of  satisfaction  made  by 
counsel  in  a  later  trial  with  the  result  of 
the  previous  trial,  without  an  intimation 
of  what  the  outcome  of  the  prior  trial  was^ 
though  open  to  objection  and  justly  crit- 
icized by  the  trial  court  as  improper,  is  not 
serious  enough  to  require  a  reversal  of  a 
judgment  amply  sustained  in  other  respects. 
Chicago  Union  Traction  Co.  v.  Lawrence 
(1904)  211  lU.  373,  71  N.  E,  1024,  affirm- 
ing (1904)  113  III.  App.  269. 

A  remark  by  counsel  in  argument  to  the 
jury  on  the  second  trial  of  a  cause,  that 
the  case  had  been  tried  before  and  that  the 
verdict  of  the  jury  was  of  record,  coupled 
with  a  request  to  the  jurors  to  examine  the 
record  when  they  reached  the  jury  room, 
is  not  such  grave  misconduct  as  to  require 
a  reversal.  Miller  v.  Boone  County  (1895) 
95  Iowa,  5,  63  N.  W.  362. 

A  simple  statement  by  counsel  opening 
to  the  jury  on  a  second,  trial,  that  an  ap- 
peal was  taken  by  the  adverse  party  from 
a  former  trial  of  the  case,  which,  on  a 
motion  to  discharge  the  jury,  was  followed 
by  a  statement  of  the  trial  judge  that  he 
would  instruct  the  jury  to  disregard  every- 
thing said  about  the  previous  trial  and  its 
result,  and  to  consider  only  the  facts  and 
circumstances  testified  to  by  the  witnesses 
in  the  instant  trial,  does  not  aiTord  a 
ground  for  reversal.  Elliott  v.  Luengene 
(1897)  20  Misc.  18,  44  N.  Y.  Supp.  775. 

When  a  statute  has  forbidden  any  case 
to  be  reversed  for  an  error  w-hich  did  not 
affect  a  substantial  right,  the  mere  fact 
that  counsel  for  the  successful  litigant  told 
the  jury  that  the  case  had  been  to  the  su- 
preme court,  and  went  no  further  because 
the  trial  court  interfered  and  prevented 
him  from  proceeding,  afl'ords  no  ground  for 
a  reversal.  Smith  v.  Nippert  (1891)  79 
Wis.  135,  48  N.  W.  253. 
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trials  are  disposed  to  leave  the  particular 
offense  now  under  consideration  to  the 
care  and  correction  of  the  trial  court 
in  the  exercise  of  his  sound  discretion.^'' 

&•  To  occurrences. 
It  is  improper  for  counsel  on  a  second 


trial  to  state,  in  the  preseonee  and  bearing 
of  the  jury,  what  had  occurred  on  the 
former  trial,  and  the  court  should  not 
permit  him  to  do  so.** 

Misconduct  in  this  respect  on  occasions 
has  been  visited  by  the  penalty  of  a  re- 
versal.*^ " 


When  an  allusion  by  the  district  at- 
torney in  his  argument  upon  a  second  crim- 
inal trial,  to  a  former  trial  and  conviction 
of  the  accused,  contrary  to  the  prohibition 
of  the  Texas  statute  (Code  Crim.  Proc.  art. 
823),  was  manifestly  unintentional  and  ac- 
cidental, without  any  ulterior  end,  it  does 
not  require  a  reversal  of  a  conviction. 
Baines  v.  State  (1902)  43  Tez.  Crim.  Rep. 
490,  66  S.  W.  847. 

••^  The  impropriety  of  a  remark  by  coun- 
sel engaged  in  trying  a  cause  a  second 
time,  which  conveys  to  the  jury  knowledge 
of  the  result  of  the  first  trial,  falls  under 
the  head  of  misconduct  that  is  generally, 
if  not  uniformly,  held  to  be  a  matter  to  be 
dealt  with  by  the  trial  court,  and  not  one 
presenting  a  legal  error  for  the  considera- 
tion of  an  appellate  court.  Chesebrough 
T.  Conover  (1893)  140  N.  Y.  382,  36  N.  E. 
633. 

When  a  case  has  once  been  tried,  accord- 
ing to  the  court  in  the  above  case,  it  is  not 
generally  possible  to  keep  from  the  jury  the 
result  of  the  former  trial,  and  it  would  be 
an  embarrassing  and  mischievous  rule  to 
lay  down  that,  if  such  a  result  be  brought 
about  by  statement  or  evidence,  a  fatal  and 
incurable  error  would  be  committed,  and 
that,  although  the  jury  may  be  instructed 
wholly  to  disregard  it,  yet  the  vice  is  not 
eliminated,  and  the  judgment  upon  the 
second  trial  is  necessarily  to  be  reversed. 
Ibid. 

The  offense  of  counsel,  in  opening  to  the 
jury  a  second  trial  of  a  cause,  in  sieving  the 
amount  of  the  verdict  and  the  purport  of 
the  decision  on  the  first  trial,  is  so  much 
within  the  cognizance  of  the  trial  court  in 
its  discretion  that  a  judgment  will  not  be 
reversed  on  appeal  where  it  is  not  appar- 
ent that  any  harm  was  done.  Kuns  v. 
Troy,  48  Hun,  610,  16  K.  Y.  S.  R.  459,  1 
N.  Y.  Supp.  596. 

In  Winter  v.  Sass  (1878)  19  Kaa.  556,  a 
jndgmeitt  was  afiirmed  notwithstanding 
counsel  for  the  prevailing  party,  in  his  clos- 
ing argument  to  the  jury,  stated  that  an 
earlier  jury  had  on  less  evidence  found  a 
verdict  for  his  client,  and,  when  his  op- 
ponent objected,  reiterated  the  statement, 
adding  that  the  records  of  the  court  dis- 
closed the  fact.  This  was  complained  of  on 
appeal  as  a  ground  of  reversal  despite  the 
fact  that  the  offending  counsel  afterwards 
recalled  the  improper  remarks  and  asked 
the  jury  not  to  consider  them,  and  the  trial 
court,  at  the  instance  of  the  injured  liti- 
gant, instructed  the  jurymen  that  they  had 
no  business  to  consider  what  a  jury  on  a 
former  trial  did,  or  that  the  court  had  set 
aside  the  former  verdict,  but  must  deter- 
mine the  case  on  the  present  evidence.    The 
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supreme  court  did  not  deem  this  sufficient 
to  reverse  the  judgment,  and  its  conclusion 
to  affirm  followed  on  the  following  line 
of  reasoning:  We  do  not  doubt,  said  the 
court,  that  many  cases  may  arise  in  which 
the  misconduct  of  counsel  in  going  outside 
the  evidence  in  his  argument  may  be  such 
as  to  compel  a  reversal.  No  one  can  doubt 
the  impropriety  of  such  conduct.  In  doubt- 
ful cases  it  may  be  that  which  turned  the 
scale  and  determined  the  verdict.  A  court, 
especially  a  trial  court,  should  be  exceeding- 
ly careful  to  restrain  such  misconduct  and 
punii^  the  offender  personally,  and  to  set 
aside  the  verdict  which  it  has  reason  to 
believe  has  been  thereby  affected.  But  to 
hold  that  every  such  misconduct  should  be 
visited  by  a  reversal  of  the  judgment  would 
be  unjustifiable  rigor,  and  ofttimes  do  as 
much  or  greater  wrong  than  the  miscon- 
duct itself.  Who  does  not  know  that  in 
the  excitement  of  an  argument  there  oc- 
casionally fall  from  the  lips  of  counsel 
statements  of  matters  not  in  evidence? 
Familiar  with  all  the  facts  and  history  of 
the  case  it  is  not  strange  that  he  some- 
times refers  to  facts  not  proven.  Should 
the  client  suffer  by  loss  of  his  verdict 
for  every  such  offense  of  his  counsel? 
Clearly  there  would  be  no  justice  in  tliat. 
All'  that  can  safely  be  laid  down  is  that 
whenever,  in  the  exercise  of  a  sound  dis- 
cretion, it  appears  to  the  court  that  the 
jury  may  have  been  influenced  as  to  their 
verdict  by  such  extrinsic  matters  however 
thoughtiessly  or  innocently  uttered,  or  that 
the  statements  were  made  by  counsel  in  a 
conscious  and  defiant  disregard  of  his  duty, 
then  the  verdict  should  l^  set  aside.  In 
this  case'  the  trial  court  overruled  the  mo- 
tion to  set  aside  the  verdict.  Doubtless  it 
thought  there  had  been  no  intentional 
wrong,  and  that  the  matter  had  not  in- 
fluenced the  jury.  With  that  we  concur. 
Two  juries  have  passed  on  the  facts  each 
in  the  same  way,  and,  as  the  ease  was  prin- 
cipally a  question  of  fact  and  of  weighing 
conflicting  testimony,  their  conclusion 
ought  to  stand  unless  it  is  clearly  and  • 
palpably  wrong. 

SMBulen  v.  Granger  (1885)  58  Mich.  274, 
25  N.  W.  188;  Battishill  v.  Humphreys 
(1887)  64  MtdL  514,  38  N.  W.  581. 

M9  Statements  by  the  prosecuting  coun- 
sel to  the  jury  in  a  criminal  trial  for 
maliciously  wounding  the  complaining  wit^- 
ness,  of  what  had  occurred  on  the  pre- 
liminary examination  of  the  accused,  of 
which  no  proof  had  been  adduced  on  the 
trial,  objected  to  by  the  prisoner's  coun- 
sel, but  allowed  to  pass  by  the  court  with- 
out rebuke  or  corrective  instructions,  en- 
title  the   defendant   to   a  reversal   of   his 
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But  the  impropriety  of  such  statements 
by  counsel  in  argument  to  the  second 
jury  may  not  be  injudicial  enough  to 
require  a  reversal.**'* 

c.  To  testitnontf. 

The  improper  use  by  counsel  in  argu- 
ing to  a  jury  on  a  trial;  of  -testimony 
given  upon  a  previous  trial  or  hearing 
of  the  same  cause,  is  condemned,  and 
often  penalized;  in  the  courts. 

It  is  allowable  for  counsel  on  a  second 
trial  in  the  presence  and  hearing  of  the 
jury,  to  question  a  witness  who  had  testi- 
fied upon  the  first  trial,  and  was  testify- 
ing again,  respecting  his  former 
testimony,  but  he  must  not  go  further 


and  state  what  occurred  on  the  previous 
trial.»*i 

A  defeated  litigant  has  no  ground  of 
complaint  because  the  court,  on  a  second 
trial  of  a  cause,  prevented  his  counsel 
from  reading  testimony  taken  upon  a 
previous  trial  or  hearing  of  the  same 
cause.*** 

The  actual  use  by  counsel  for  the  pre- 
vailing litigant  in  argument  to  the  jury 
on  a  second  trial,  of  the  minutes  of  testi- 
mony previously  taken  in  the  same  cause, 
not  put  in  evidence,  and  over  objection 
by  opposing  counsel,  has  on  more  than 
one  occasion  been  held  to  entitle  the  de- 
feated litigant  to  a  reversal.*** 

The  improper  use  by  prosecuting  coun- 


conviction.  Parrott  v.  Com.  (1898)  20  Ky. 
L.  Rep.  761,  47  S.  W.  462. 

Statements  of  counsel  in  argument  to 
the  jury  in  the  second  trial  of  an  action 
for  personal  injuries  against  a  municipal 
corporation,  made  despite  objections  by  his 
adversary  and  rebuked  by  the  trial  court,  as 
to  what  sum  ten  jurors  on  the  first  trial 
esteemed  proper  to  award  the  plaintiiF, 
when  associated  with  other  objectionable 
remarks  concerning  statements  of  witnesses 
not  sworn  and  not  proved,  call  for  a  re- 
versal of  an  order  denying  a  new  trial, 
and  the  granting  of  the  motion  for  one. 
Evans  v.  Trenton  (1892)  112  Mo.  390,  20 
S.  W.  614. 

840Battishill  v.  Humphreys  (Mich.)  supra. 

It  is  improper,  but  not  necessarily  injuri- 
ous enough  to  call  for  a  reversal, — it  de- 
pends much  upon  subsequent  occurrences, 
— for  counsel  in  his  opening  address  to  the 
jury  on  a  second  trial  to  state  facts  re- 
specting an  item  of  damage  claimed,  con- 
cerning which  evidence  on -the  first  trial 
was  held  inadmissible  when  the  judgment 
was  reversed.  Baumier  v.  Antiau  (1890) 
7D  Mich.  509,  44  N.  W.  939. 

No  error  can  be  predicated  upon  the  re- 
fusal of  the  court  in  a  new  trial  of  an  ac- 
tion once  tried  in  the  justices*  court,  to 
admit  the  return  of  the  justice  in  evidence 
for  the  purpose  of  contradicting  statements 
of  counsel  to  the  jury  respecting  what  oc- 
curred on  the  trial  before  the  justice. 
Ilirshfield  v.  Waldron  (1890)  83  Mich.  116, 
47  N.  W.  239.  It  was  the  opinion  of  the 
court  that  all  references  to  the  former  trial 
'  were  improper  and  irrelevant ;  that  the 
statement  of  counsel  was  not  evidence,  and 
that  oral  contradiction  of  it  would  have 
been  just  as  effective  as  the  introduction 
of  the  justice's  return.  Further,  that,  while 
the  reference  to  the  former  trial  was  mis- 
conduct, it  was  not  in  the  instant  case  pre- 
judicial, because  it  was  conceded  on  all 
hands  that  the  litigant  who  complained  of 
it  had  not  been  present  at  the  justice's 
trial,  and  was  in  consequence  not  affected 
by  what  had  taken  place  there. 

It  is  not  a  ground  for  reversal  that 
counsel  for  the  plaintiff,  in  his  closing  ad- 
dress to  the  jury  on  a  second  trial  of  an 
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action  against  a  railroad  company  for  per- 
sonal injuries  due  to  impact  with  a  moving 
train,  referred  to  the  fact  that  on  the  first 
trial  the  defendant  had  called  no  wit- 
nesses. Dahlstrom  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  (1891)  108  Mo.  526,  18  S.  W. 
919. 

»il  Battishill  v.  Humphreys  (1887)  64 
Mich.  614,  38  N.  W.  581. 

•42  An  exception  in  a  prisoner's  behalf 
does  not  lie  to  the  refusal  of  the  trial 
judge  on  a  criminal  trial  to  allow  his  coun- 
sel, when  arguing  to  the  jury,  to  read  and 
comment  upon  minutes  of  an  examination 
of  one  of  the  state's  witnesses  purporting 
to  have  been  taken  on  a  preliminary  bear- 
ing before  the  magistrate,  when  such  min- 
utes had  neither  been  put  in  evidence  nor 
identified  by  the  magistrate.  State  v. 
Bryan  (1883)  89  N.  C.  531. 

No  error  is  committed  by  a  trial  court 
in  preventing  counsel,  in  his  closing  argu- 
ment to  the  jury,  from  reading  a  tran- 
script of  testimony  given  on  a  former  trial 
of  the  same  cause,  not  repeated  nor  called 
to  the  attention  of  witnesses  for  confirm- 
ation or  denial  in  the  instant  trial.  West- 
ern Tube  Co.  V.  Polobinski  (1900)  94  El. 
App.  640,  affirmed  in  (1901)  192  III.  113,  61 
N.  E.  461. 

In  Reg.  V.  Haines  (1858)  1  Fost.  &  F. 
(Eng.)  86,  Cox,  for  the  prisoner,  said  that, 
as  the  prisoner's  statement  before  the  mag- 
istrate had  not  been  put  in  for  the  prosecu- 
tion, he  should  put  it  in,  and  was  about  to 
read  it  when  the  court  interrupted  and 
said  that  he  could  not  do  so,  as  the  prison- 
er's statement  was  evidence  against  but  not 
for  him;  but  that  what  he  had  then  said 
he  might  repeat  through  his  counsel. 

•48  It  is  reversible  error  when,  on  the 
second  trial  of  a  civil  action  after  a  judg- 
ment upon  the  first  trial  has  been  reversed 
because  the  verdict  was  against  the  weight 
of  evidence,  where  the  testimony  has  been 
voluminous  and  the  case  sharply  contested 
on  the  facts,  for  the  court,  over  objection 
and  exception,  to  allow  counsel  for  the 
prevailing  litigant  to  read  from  the  stenoff- 
raplier's  minutes,  without  putting  them  in 
evidence^  testimony  given  on  the-  previous 
trial,  and  to  compare  invidiously  the  evi- 
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sel  on  tbe  trial  of  an  indictment  for 
homicide,  of  the  minutes  of  the  testi- 
mony of  the  accused  at  the  coroner's 
inquest  apon  the  death  of  the  deceased, 
has  resulted  in  a  reversal  of  a  eonvie- 
tion.*** 

If,  in  a  murder  trial,  the  minutes  of 
testimony  taken  at  the  preceding  cor- 
oner*s  inquest  upon  the  death  of  the 
Tietim  have  heen  admitted  in  evidence, 
and  counsel  for  the  accused  has  cross- 
examined  a  witness  for  the  state  con- 
cerning discrepancies  between  his  testi- 
mony on  the  inquest  and  that  given  on 
the  trial,  and  has  dwelt  upon  them  as 
adverse  to  the  credibility  of  the  witness 
in  argument  to  the  juiy,  the  counsel  for 
the  »tate,  in  his  turn,  has  a  perfect  right 
to  call  the  jury's  attention  to  the  common 
knowledge  that  the  methods  of  conduct- 
ing coroners'  inquests  are  very  informal, 


and  that  inquests  are  mere  investiga- 
tions to  learn  what  may  be  known  con- 
cerning the  cause  of  deaths  and  not 
orderly  legal  proceedings  to  elicit  facts 
from  witnesses.*** 

It  is  necessary,  as  in  other  eases  of 
illegitimate  argument,  to  take  the  proper 
objections  when  counsel  in  argument 
to  the  jury  improperly,  but  inadvertent- 
ly, make  use  of  testimony  given  on  a 
first  trial  and  not  admitted  in  evidence 
on  the  second  one ;  ^*^  and,  as  in  many 
other  cases,  the  ill  effects  of  misconduct 
of  this  sort  are  sometimes  nullified  by  . 
proper  instructions  of  the  court  to  the 


jury 
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d.  To  the  rulings  and  instructions  of 

the  court. 

Counsel,  it  has  been  said,  ought  not  to 
be   allowed    to   inform    the   jury   on    a 


dence  on   the  two  trials.     Martin   v.  Orn- 
dortT    (1867)   22  Iowa,  604. 

It  is  also  reversible  error  on  the  second 
trial  of  an  action  against  a  railroad  com- 
pany for  negligently  destroying  property 
by  (ire.  in  which  defendant's  engineer  had 
testified  that  he  did  not  recollect  testify- 
ing on  the  former  trial  that  he  was  trying 
to  make  up  loet  time  when  the  fire  started, 
and  where  his  testimony  had  not  been  con- 
tradicted, for  the  plaintiffs  counsel  in  his 
closing  argument  to  tell  the  jury,  in  spite 
of  his  opponent's  objection  and  the  court's 
admonition,  that  the  engineer  had  testified 
on  the  previous  trial  that  he  was  making 
up  loet  time  when  passing  the  place  of  the 
tire,  and  to  insist  that  he  had  admitted  thus 
testifving.  Missouri,  K.  &  T.  R.  Co.  v. 
Wood*  11906)  —  Tex.  Civ.  App.  — ,  01  S. 
W.  803. 

A  defeated  defendant  is  entitled  to  a  re- 
versal and  a  new  trial  on  account  of  state- 
ments, irrelevant,  extraneous  to  the  rec- 
ord, and  prejudicial,  made  over  adversary 
objections  and  under  the  court's  disapprov- 
al, by  counsel  for  the  plaintiff  in  his  clos- 
ing address  to  the  jury  on  the  second  trial 
of  an  action  against  a  town  for  personal 
injuries  due  to  a  defective  highway,  ex- 
plaining that  he  had  not  called  to  testify 
airainst  one  of  his  witnesses  who  had  tes- 
tified on  his  side  on  the  previous  trial,  be- 
muse in  the  meantime  that  witness  had 
been  elected  a  member  of  defendant's  town 
board  and  might  be  expected,  if  called  again, 
to  testify  unfavorably  for  the  plaintiff,  and 
if  he  did  he  could  not  be  impeached,  coupled 
with  a  proposal,  if  his  opponent  would  con- 
sent (which  he  asserted  he  did  not  dare  do), 
to  read  the  testimony  which  the  absent  wit- 
ness had  given  on  the  former  trial.  Schil- 
hngcr  v.  Verona  (1894)  88  Wis.  317,  60  N. 
W.  272. 

M4A  statement  in  a  murder  trial  by  the 
district  attorney  in  the  presence  and  hear- 
inf?  of  the  jury,  mcade  after  the  court  had 
twice  ruled  out  of  evidence  the  minutes  of 


the  prisoner's  testimony  at  the  coroner's 
inquest  into  the  death  of  the  deceased,  on 
the  ground  that  it  had  not  been  free  and 
voluntary,  that  such  testimony  differed  en- 
tirely from  the  defendant's  testimony  on 
the  trial,  has  been  held  so  prejudicial  in  im- 
pairing the  defendant's  credibility  as  to 
entitle  him  to  a  reversal  of  his  conviction, 
notwithstanding  corrective  instructions  of 
the  court  to  the  jury.  State  v  Coleman 
(1916)  140  La.  417,  73  So.  252. 

M6  state  v.  Marsh  (1898)  70  Vt.  288,  40 
Atl.  838. 

The  court  esteemed  all  these  matters 
such  as  courts  take  judicial  notice  of  with- 
out requiring  express  proof,  and  considered 
that  for  this  reason  the  comments  referred 
!  to  worked  no  legal  harm  to  the  accused. 
Ibid. 

S46  When,  upon  a  second  trial  of  an  ac- 
tion, the  testimony  of  many  witnesses  up- 
on a  former  trial  is  received  and  read  in 
evidence  because  of  their  absence,  the  in- 
nocent but  mistaken  conduct  of  counsel  in 
reading,  during  his  argument  to  the  jury, 
the  testimony  of  two  more  of  such  wit- 
nesses on  the  former  trial,  which  had  not 
been  formally  admitted  in  evidence,  al- 
though supposed  to  have  been,  is  not  mis- 
conduct, where  no  objection  was  made,  re- 
quiring a  reversal.  Pence  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1890)  70  Iowa,  389,  44  N.  W. 
686. 

M7  The  error,  if  any,  in  permitting  coun- 
sel  for  the  winning  litigant  in  a  second  trial, 
when  addressing  the  jury,  to  read  from  the 
bill  of  exceptions  taken  on  the  former  trial 
a  part  of  the  testimony  of  a  certain  wit- 
ness for  the  adverse  party  not  called  again, 
although  present,  does  not  call  for  a  re- 
versal, where  the  court  instructed  the  jury 
not  to  regard  what  had  been  read  as  any 
evidence  in  the  case,  and  not  to  permit  it 
to  influence  the  verdict  in  any  way.  Gar- 
vin V.  Luttrell  (1848)  10  Humph.  (Tenn.) 
16. 
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second  trial  what  ruling  the  eourt  made 
upon  the  first  one.*** 

It  has,  however,  been  held  that  the 
reading,  without  interference  from  the 
court,  by  counsel  for  the  prevailing  liti- 
gant when  addressing  the  jury  on  a 
second  trial  of  the  same  action,  of  the 
notes  and  instructions  to  the  jury  of  the 
judge  presiding  at  the  first  trial,  al- 
though not  a  commendable  performance, 
was  not,  where  the  opposing  counsel 
made  no  timely  objection,  an  occur- 
rence of  such  gravity  as  to  require  a 
new  trial  to  be  granted.*** 

But  it  has  also  been  held,  in  a  proceed- 
ing to  revive  and  continue  the  lien  of  a 
judgment  against  the  executor  of  the 
judgment  debtor,  to  be  reversible  error 
for  the  trial  court,  over  objection,  to 
have  permitted  counsel  for  the  plaintiffs 
to  read  to  the  jury  the  charge  delivered 


by  the  court  on  the  trial  of  the  original 
action,  because  such  cfharge,  it  was  said, 
was  no  part  of  the  record,  was  mere 
hearsay  as  to  any  fact  stated  in  it,  and 
was  not  evidence  at  any  time.*** 

In  a  criminal  trial  the  statement  of 
the  public  prosecutor  to  the  jury  in  his 
argument  in  a  close  case,  of  the  action 
of  the  magistrate  upon  the  preliminary 
hearing  in  holding  the  prisoner  to  bail  to 
await  the  action  of  the  grand  jury,  haa 
been  held  fatal  to  a  conviction.*** 

e.  To   the  opinions  on  appeal. 

The  courts  that  have  passed  upon  the 
subject  have  been  almost  unanimous  in 
unreservedly  eoademning  as  grave  mis* 
conduct  the  use  by  counsel,  in  arguments 
to  the  jury  in  second  trials,  of  their  opin- 
ions upon  reversing  judgments  following 
verdicts  on  first  trials.*** 


MSBulen  V.  Granger  (1885)  58  Mich.  274, 
25  N.  W.  188. 

•wstancell  v.  Kenan  (1861)  33  Ga.  56. 

•W  Butler  V.  Slam   (1865)   50  Pa.  456. 

Ml  In  the  trial  of  an  mdictment  for  rape 
upon  a  married  woman  of  mature  years, 
where  the  testimony  of  the  prosecutrix  was 
only  slightly  corroborated  and  was  flatly 
contradicted  by  the  accused,  who  was  a 
married  man  living  with  his  family  in  the 
same  tenement,  so  that  the  case  turned 
upon  the  credibility  of  the  respective  stories 
of  prosecutrix  and  prisoner,  a  statement  by 
counsel  for  the  people  in  his  argument  to 
the  jury,  that  the  committing  magistrate 
on  the  preliminary  hearing  had  upon  the 
same  evidence  held  the  defendant  to  bail 
pending  the  action  of  the  grand  jury  in- 
stead of  discharging  him.  and  that  the  trial 
judge  also  had  refused  to  direct  a  verdict 
of  not  guilty,  requires  a  reversal  on  ap- 
peal of  the  conviction,  notwithstanding  the 
trial  court,  upon  objection  by  defendant's 
counsel,  condemned  the  remarks  of  the 
prosecuting  counsel  as  improper  and  incom- 
petent. People  V.  McCombie  (1916)  274 
111.  600,  113  N.  E.  929. 

The  obvious  purpose  and  effect  of  these 
remarks,  according  to  the  court,  were  to 
strengthen  the  testimony  of  the  prosecu- 
trix, and  to  induce  the  jurors  to  believe 
that  both  the  committing  magistrate  and 
the  trial  judge  credited  her  story  and 
thought  the  accused  guilty.     Ibid. 

858  As  a  jury  in  the  trial  of  any  given 
case  is  bound  to  find  the  facts  from  the 
evidence,  and  from  that  evidence  alone, 
and  to  take  the  law  of  the  case  from  the 
trial  judge,  and  from  him  alone,  the  opin- 
ion and  judgment  of  an  appellate  court  in 
the  same  case  are  none  of  its  business; 
therefore  the  action  of  the  court  in  a  sec- 
ond trial,  in  ruling  out  the  reading  by  coun- 
sel to  the  jury  of  the  opinion  of  the  su- 
preme court  reversing  the  judgment  on  the 
first  trial  of  the  the  Cause,  is  correct.    Baker 
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V.  Madison   (1886)   62  Wis.  137,  22  N.  W. 
141,  583. 

An  argument  by  counsel  to  the  jury  on 
a  second  trial,  permitted  by  the  court 
against  the  adversary's  protest*  discussing, 
erroneously  construing,  and  misstating  the 
effect  of  the  opinion  of  the  appellate  court 
on  the  former  appeal,  requires  another 
reversal  and  new  trial.  Somes  v.  Ains- 
worth  (1903)  33  Tex.  Civ.  App.  7,  76  S.  W. 
839. 

The  conduct  of  the  plaintiff's  attorney,  on 
the  second  trial  of  an  action  for  damages 
against  a  street  railway  company  for  per- 
sonal injuries  negligently  inflicted,  in  read- 
ing and  commenting  upon  to  the  jury  the 
opinion  of  the  supreme  court,  which  re- 
versed on  appeal  the « judgment  after  the 
first  trial  of  the  cause,  to  support  h\8  argu- 
ment that  the  plaintiff  had  been  free  from 
contributory  negligence  when  he  was  in- 
jured, was  one  of  the  causes  of  another 
reversal  in  Laughlin  v.  Grand  Rapids  Street 
R.  Ck>.  (1890)  80  Hich.  164,  44  N.  W.  1049. 

In  reversing  a  judgment  upon  sundry 
grounds,  the  supreme  court  of  Georgia  once 
took  occasion  to  say:  It  is  not  proper 
practice  to  allow  counsel  on  the  trial  of  a 
civil  case  to  read  to  the  jury  decisions  of 
this  court  in  the  same  or  in  other  cases, 
and  it  is  especially  objectionable  to  permit 
counsel  to  read  the  comments  of  this  court 
upon  the  facts  of  the  case  as  they  appeared 
on  a  former  hearing.  .  .  .  Whenever  it 
is  necessary  for  this  court  to  allude  to  or 
comment  upon  the  facts  of  a  case,  we  do  so 
as  they  appear  in  the  record  then  be- 
fore us,  but  in  another  investigation  the 
evidence  may  be,  and  often  is,  entirely  dif- 
ferent, and  the  case  may  present  quite 
another  complexion.  ...  It  cannot  be 
seriously  contended  that  what  is  said  in 
the  opinions  of  this  court  can  or  should 
aid  the  jury  in  solving  questions  of  fact,  it 
being  their  duty  in  every  instance  to  re< 
turn  a  true  verdict  aecording  to  the  evi- 
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XXII.  Propriety  of  references  in.  argU' 
ment  to  i^try  to  facts,  law,  and  re^ 
suits  in  similar  cases. 

The  impropriety  of  detailing  in  argu- 
ment to  a  jury  the  facts  and  outcome  of 


oases  similar  or  analogous  to  the  one  on 
trial,  with  the  eiehortation,  implied  if 
unexpressed^  "Go  and  do  thou  likewise," 
is  manifest.**^'  Many  lawyers  trying 
cases  have  been  nnable  to  refrain  from 


dence.     Hudson  v.   Hudson    (1892)    90   Ga. 
581,  16  S.  E.  349. 

Whether  the  supreme  court  of  Pennsyl- 
vania, in  Philadelphia  Trust,  S.  B.  &  Ins. 
Co.  V.  Philadelphia  &  E.  R.  Co.  (1896)  177 
Pa.  38,  35  Atl.  688,  deemed  certain  remarks 
of  counsel  for  the  successful  litigant  in  his 
address  to  the  jury  a  groimd  of  reversal  or 
not,  is  "not  made  clear  by  the  report.  The 
@ise  had  once  before  been  tried  and  re- 
versed, and  the  objectionable  remarks  were 
to  the  effect  that  the  court  was  divided  in 
opinion.  These  remarks  were  condemned 
and  the  judgment  was  again  reversed,  but 
there  were  other  errors  in  the  record.  Con- 
cerning the  point  involved  in  the  present 
commentary,  the  court  observed:  The  state- 
ment of  counsel  for  plaintiff  to  the  jury  as 
to  want  of  unanimity  in  this  court  in 
entering  the  former  judgment,  to  use  the 
mildest  term,  was  unseemly.  The  record 
of  a  court  of  record,  as  every  lawyer  is 
presumed  to  know,  is  the  only  evidence  of 
its  proceedings.  Ko  statement  dehors  the 
record  is  permitted  to  impeach  its  verity. 
But  the  total  disregard  of  this  rule  is  only 
equaled  by  the  novelty  of  the  proceedings 
in  this  trial.  It  would  appear  that  the 
judgment  of  this  court  was  being  submitted 
for  review  to  the  jury  to  be  passed  upon 
by  them,  its  weight  to  be  determined  by 
the  unanimity  or  want  of  it  in  the  court 
which  pronounced  it.  And  this  method  of 
trial  was  adopted  by  counsel  without  re- 
buke from  the  court  in  determining  the 
rights  of  parties  to  the  sum  of  $70,000.  We 
think  it  better  to  adhere  to  the  constitu- 
tional mode  of  trial,  which  certainly  does 
not  recognize  the  jury  as  a  court  of  ap- 
peals from  our  judgments. 

In  the  early  case  of  Noble  v.  M'Clintock 
(1843)  6  Watts  &  S.  (Pa.)  58,  this  court 
had  professed  its  inability  to  see  any  impro- 
priety in  the  conduct  of  counsel  when,  in 
argument  to  the  jury  on  a  second  trial,  he 
read  the  opinion  of  the  court  reversing  the 
judgment  on  the  first  trial.  Error  had  been 
assigned  in  that  case  of  the  refusal  of  the 
trial  court  to  permit  counsel  to  read  the 
reversing  opinion,  which  the  court  pro- 
nounced to  be  unnecessary  for  himself  and 
improper  for  the  jury,  and  when  the  re- 
pressed counsel  requested  the  court  to 
charge  that  the  decision  of  the  supreme 
court  of  the  state  on  any  question  or  ques- 
tions of  law  in  the  case  bound  the  court 
and  jury,  and  that  counsel  had  a  legal 
right  to  present  such  decision  for  considera- 
tion of  the  court  and  jury,  the  trial  judge 
answered  that  the  first  proposition  was 
correct,  but  the  law  was  to  be  given  the 
jury  by  the  court,  and  that  he  would  not 
permit  counsel  to  appeal  to  jurors  over  the 
head  of  the  court  by  reading  the  law  to 
them.    Now,  said  the  supreme  court  anent 
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this  point,  although  it  must  be  admitted 
that  it  belongs  to  the  judges  to  answer  to 
questions  of  law,  and  to  the  jury  to  answer 
to  those  of  fact,  yet  every  issue  of  fact, 
\fhich  can  only  be  tried  by  a  jury,  involves 
questions  of  law  which  must  also  be  decid- 
ed by  it,  if  it  chooses  to  render  a  general 
verdict,  from  which  it  cannot  be  restrained. 
In  doing  so,,  it  is  true  that  the  jurors  have 
the  direction  of  the  court  to  aid  them  in 
determining  the  law  of  the  case,  but  still 
this  shows,  when  the  cause  is  committed 
to  the  decision  of  the  jury,  that  the  facts 
and  the  law  cannot  be  separated,  but  must 
be  determined  by  the  jurors,  unless  they 
of  their  own  will  choose,  by  giving  a  special 
verdict  finding  the  facts  only,  for  the  court 
to  declare  the  law  and  render  judgment  as 
it  may  require.  Questions  frequently  arise 
in  trials  partly  of  fact  and  partly  of  law, 
so  blended  that  it  is  difficult,  if  not  utterly 
impracticable,  to  discuss  the  facts  without 
discussing  and  showing  the  relation  of  the 
law  to  them.  In  order,  however,  to  show 
what  the  law  is  in  such  cases,  there  is  per- 
haps no  better  and  more  accurate  mode  than 
by  referring  to  adjudged  cases  on  the  sub- 
ject But  this  can  be  done  only  by  reading, 
or  at  least  stating,  the  principles  settled  by 
them.  And  if  it  be  that  the  cause  on  trial 
has  been  tried  before  and  taken  to  the 
supreme  court  of  the  state,  where  the  law 
in  relation  to  it  has  been  duly  considered 
and  settled,  supposedly  the  book  containing 
j  the  report  may  safely  be  referred  to  as 
having  some  bearing  on  the  case,  and  cal- 
culated to  shed  some  light  on  it,  notwith- 
standing new  evidence  given  on  the  second 
trial  may  have  in  some  particulars  tended 
to  change  its  aspect.  The  court,  however, 
while  agreeing  to  reverse  the  judgment,  was 
not  prepared  to  reverse  it  for  the  action  of 
the  court  in  preventing  counsel  from  read- 
ing to  the  jury  its  opinion  delivered  when 
it  reversed  before. 

Afterwards  the  court  retreated  from  this 
advanced  position,  and  decided  that  the 
counsel  for  neither  litigant  on  a  new  trial 
after  a  reversal  had  any  legal  right  to  read 
to  the  jury  the  opinion  reversing  the  former 
judgment,  and  that  the  jury  was  bound  to 
taKe  the  law  of  the  case  solely  from  the 
trial  judge,  whose  instructions  would  be 
subject  to  review.  Good  v.  Mylin  (1860) 
13  Pa.  538.  Gibson,  Ch.  J.,  writing  for  the 
court,  explained  that  the  real  point  decided 
in  Noble  v.  M'Clintock  (Pa.)  supra,  was 
that  a  refusal  of  the  trial  court  to  allow  the 
reversing  opinion  to  be  read  to  the  jury  as 
the  law  of  the  case  was  not  an  error  calling 
for  another  reversal,  but  that  the  reasons 
for  the  decision  had  not  been  fully  and 
clearly  stated;  and  thereupon  proceeded  to 
give  reasons  for  the  later  holding. 
I     SftSA  statem^it  wholly  without  support 
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this  particular  misconduct,  and,  yielding 
to  the  temptation  to  commit  it,  have  lost 


verdicts  they  had  won,  for  reversals  for 
this  cause  have  been  numerous.***     In 


in  the  evidence,  by  defendant's  counsel  in 
argument  to  the  jury  on  the  trial  of  a  civil 
action  for  assault  and  battery,  that  his 
client  had  been  arrested,  tried,  convicted, 
and  fined  for  the  same  ofTense,  and  thus 
punished  enough,  is  altogether  unwarranted 
and  improper.  Shipley  v.  Edwards  (1893) 
87  Iowa,  310,  64  N.  W.  151. 

In  Tyler  v.  State  (1904)  46  Tex.  Crim. 
Rep.  10,  79  S.  W.  588,  in  which  a  conviction 
for  rape  upon  a  married  woman  was  re- 
versed because  the  court  had  refused  the 
prisoner  a  continuance  to  enable  him  to  se- 
cure the  attendance  of  a  witness  to  cor- 
roborate his  assertion  that  the  intercourse 
had  been  by  consent,  it  was  alleged  that 
the  prosecuting  counsel  in  addressing  the 
jury  had  said,  to  the  prejudice  of  the  de- 
fendant, that  in  another  case  the  verdict 
of  a  jury  assessing  a  punishment  of  1,000 
years  for  a  rape  had  done  more  to  protect 
female  virtue  than  anv  verdict  which  had 
been  rendered  for  years,  but  the  district 
attorney  denied  having  said  so,  and  the 
trial  court  did  not  hear  the  remark,  so  the 
court  merely  said  that  it  was  improper  if 
made. 

••4  The  misconduct  of  counsel  in  argument 
to  the  jury  in  a  second  litigation  between 
the  same  parties  growing  out  of  the  same 
transaction,  in  stating,  over  his  opponent's 
objection,  the  substance  of  the  former  issue 
tried  and  the  decision  of  the  jury  thereon 
in  his  client's  favor,  and  in  reading  the 
charge  of  the  court  on  the  former  trial, 
and  the  error  of  the  trial  judge  in  remain- 
ing silent,  and  not  ruling  on  the  objection, 
thereby  leading  the  jury  to  infer  his  ap- 
proval of  the  improper  speech,  require  the 
reversal  of  the  judgment.  Corning  v.  Wood- 
in  (1881)  46  Mich.  44,  8  N.  W.  572. 

A  municipal  corporation  sued  for  personal 
injuries  due  to  a  defective  sidewalk  is  en- 
titled to  a  reversal  of  a  judgment  against 
it,  where  the  plaintiff's  counsel,  in  his  clos- 
ing argument  on  the  trial,  despite  his  op- 
ponent's objections  and  the  court's  rebukes, 
went  out  of  the  record  to  charge  the  defend- 
ant with  negligence  in  caring  for  its  walks, 
because  a  third  person  had  been  injured  and 
crippled  for  life.  Haynes  v.  Trenton  (1891) 
108  Mo.  123,  18  S.  W.  1003. 

Holding  it  impossible  to  say  how  far  the 
jurors  might  have  been  influenced  to  return 
a  verdict  for  the  plaintiff  in  an  action  for 
injuries  due  to  a  defective  highway  against 
a  town,  by  the  words  of  the  plaintiff's  coun- 
sel in  his  closing  argument,  that,  when 
people  get  $1,200  or  $1,500  for  a  fracture. 
$3,000  ought  not  to  be  too  much  in  the 
case  at  bar,  there  being  no  evidence  of  what 
sums  had  been  recovered  for  fractures,  and 
none  being  competent,  the  court  set  aside  a 
verdict  in  Noble  v.  Portsmouth  (1892)  67 
N.  H.  183,  30  Atl.  419. 

A  reference  by  plaintiff's  counsel  in  argu- 
ment to  the  jury  on  the  trial  of  a  personal 
injury  action  against  a  railroad  companj'^ 
based  upon  some  general  testimony  of  one 
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of  the  witnesses,  which  his  cross-examina- 
tion afterwards  showed  to  be  merely  hear- 
say, to  a  previous  similar  injury  at  the 
same  place  to  another  person,  although 
withdrawn  upon  a  suggestion  from  the 
court,  requires  an  exception  to  the  verdict 
to  be  sustained.  Fuller  v.  Maine  C.  R.  Co. 
(1917)  —  N.  H.  — ,  100  Atl.  546. 

A  statement  by  counsel  for  the  plaintiff 
in  summing  up  to  the  jury  upon  the  trial 
of  an  action  for  libel,  that  he  had  a  bound 
volume  of  court  of  appeals  cases  /showing 
that  the  jury  had  rendered  a  verdict  for 
$10,000  in  another  libel  suit,  objected  to  by 
his  opponent,  rebuked  and  ruled  out  by  the 
court,  but  supplemented  by  the  speaker 
with  the  additional  statement  that  the 
court  of  appeals  affirmed  the  verdict,  is  so 
improper  and  injurious  as  to  require  a  re- 
versal of  a  judgment  against  defendant. 
BaguUy  v.  Morning  Journal  Asso.  (1899) 
38  App.  Div.  522,  56  N.  Y.  Supp.  606. 

It  is  reversible  error  for  a  trial  court 
to  refuse  to  withdraw  a  Juror  and  continue 
the  cause  when  plaintiffs  counsel,  on  the 
trial  of  an  action  against  a  township  for 
personal  injuries  due  to  highway  defects, 
in  the  presence  and  hearing  of  the  jury, 
offers  to  prove  by  the  record  that  the  plain- 
tiff sued  a  railway  company  for  the  same 
injury  and  recovered  a  large  verdict  only 
to  meet  a  reversal  on  appeal,  upon  the 
giound  that  the  township,  not  the  railwav 
company,  was  alone  liable.  Wagner  v. 
Hazle  Twp.  (1906)  215  Pa.  219,  64  Atl.  405; 
Walsh  V.  Wilkes-Barre  (1906)  216  Pa.  226 
64  Atl.  407. 

In  an  action  against  two  persons  alleged 
to  have  been  partners,  to  recover  the  pur- 
chase price  of  live  stock  sold  to  one  of 
them,  where  the  partnership  was  denied, 
it  is  reversible  error  for,  counsel  for  the 
plaintiff  in  addressing  the  jury  to  assert, 
over  his  opponent's  objections,  where  there 
was  no  evidence  of  the  fact  in  the  case, 
that  three  separate  juries  of  the  county 
had  said  that  the  defendants  were  partners. 
Atwood  V.  Brooks  (1890)  4  Tex.  App.  Civ. 
Cas.   (Willson)  130,  16  S.  W.  635. 

In  the  trial  of  an  action  to  recover  on  a 
fire    insurance    policy,    defended    upon    the- 
ground  that  the  plaintiff  wantonly  set  fire 
to  the  insured  property,  in  which  evidence 
tending  to  prove  the  defense  had  been  in- 
troduced,   a    statement    by    the    plaintiff's 
counsel  in  his  argument  to  the  jury  that 
the  plaintiff  had  been  criminally  prosecuted 
for  arson,  tried  for  the  crime,  and  acquitted,, 
where  there   was  evidence  of  his  prosecu- 
tion and  trial,  but  none  whatever  of  any 
acquittal,  is  prejudicial  misconduct,  calling, 
when  excepted  to,  for  a  reversal.     Phoenix 
Assur.  Co.  V.  Stenson   (1901)   — -  Tex.  Civ 
App.  —,  63  S.  W.  542. 

Language  of  the  plaintiff's  counsel  in 
addressing  the  jury  on  the  trial  of  an  action 
for  a  personal  injury  from  a  backing  rail- 
road train  at  a  street  crossing,  implying, 
without  any  evidence,  that  there  had  beea 
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!>iindry  cases  this  offense,  when  not  the 
sole  ground  of  reversal,  has  heen  a  fac- 
tor contributing  to  that  result.*'* 

For  this  misconduct  a  trial  court  has 
been  upheld  in  discharging  the  jury  and 
stopping  the  trial.**^ 

In  a  very  few  instances  where  the  im- 
proper remarks  of  counsel  were  general, 
and  not  continued  far  enough  to  be 
harmful,  the  verdict  has  been  left  undis- 
turbed."^ 

The   impropriety  of  citations  of  and 


references  to  the  law  of  other  cases  sup- 
posedly like  the  one  on  trial,  by  counsel 
in  argument  to  the  jury,  is  not  quite  so 
palpable. 

A  general  rule  respecting  the  use  by 
counsel  in  argument  to  a  jury  of  re- 
ported decisions  of  the  courts  has  been 
laid  down,  in  substance,  that  the  judg- 
ments and  opinions  of  appellate  courts 
are  simply  of  value  to  inform  and  guide 
the  courts  in  trials,  and  are  of  no  con- 
cern to  the  jury,  which  is  bound  to  find 


other  persons  injured  at  the  same  place 
IB  the  same  way  because  the  railroad  did 
not  keep  a  watchman  there,  preferring  to 
take  chances  in  lawsuits  and  save  the 
wages,  and  appealing  for  large  damages  in 
the  public  interest,  duly  objected  to  when 
used,  is  good  ground  for  a  reversal  and  new 
trial.  St.  Louis  Southwestern  R.  Co.  v. 
Boyd  (1905)  40  Tex.  Civ.  App.  93,  88  S. 
W.  509. 

Upon  the  trial  of  an  action  to  recover 
dama$?es  occasioned  by  the  defendant's  care- 
less discharge  of  firearms  in  a  highway, 
which  frightened  the  plaintifT^s  horses  while 
working  on  the  adjoining  land,  a  reference 
by  plaintiff's  counsel,  over  objection  from 
his  opponent,  to  the  case  of  a  boy  in  jail 
for  similar  acts,  with  comment  thereon, 
calls  for  a  reversal.  Baxter  v.  Krainik 
(1905)  126  Wis.  421,  105  X.  W.  803. 

•WA  statement  by  the  prosecuting  coun- 
sel in  argument  to  the  jury  upon  a  criminal 
trial,  of  the  facts  in  another  case,  without 
any  evidence  to  support  it,  is  improper,  and 
strengthens  the  causes  for  reversal  which 
other  errors  have  entailed.  McCormick  v. 
State  (1916)  135  Tenn.  218,  L.R.A.1916F, 
382,  186  S.  W.  95. 

The  misconduct  of  counsel  for  the  pre- 
vailing litigant  in  a  trial  for  libel,  in  re- 
ferring to  a  reported  decision  in  a  previous 
case,  to  which  the  adverse  parties  were  also 
parties,  and  his  remarks  concerning  and  as- 
Aociated  with  it,  without  interference  from 
the  trial  court,  taken  in  connection  with 
error  in  the  a4niission  of  evidence,  require 
a  reversal  and  a  new  trial.  Belo  v.  Fuller 
(1892)  84  Tez.  450,  31  Am.  St.  Rep.  75,  19 
S.  W.  616. 

A  conviction  of  murder  in  the  second  de- 
gree was  reversed  in  Johnson  v.  State 
(1904)  46  Tex.  Crim.  Rep.  291,  81  S.  W.  946, 
because,  with  other  reasons,  the  prosecuting 
counsel,  in  his  closing  address  to  the  jury, 
went  outside  the  record  and  talked  about 
the  hanging  of  another  man  for  the  murder 
of  his  wife,  and  the  conduct  of  a  certain 
mayor  in  eloping  with  a  telephone  girl,  and 
other  matters  which  had  nothing  to  do 
with  the  case  on  trial,  and  were  calculated 
to  inflame  prejudices  in  the  jury. 

Remarks  of  counsel  for  the  plaintiff  in 
argument  to  the  jury  on  the  trial  of  an 
action  against  a  railroad  company  for  neg- 
ligently causing  the  death  of  the  plaintiff's 
intestate,  in  which  the  evidence  had  shown 
the  immediate  cause  of  death  to  have  been 


a  mortal  disease  from  which  the  deceased 
had  suffered  some  time  before  the  accident, 
which  was  asserted  to  have  accelerated  and 
enhanced  its  evil  effects,  all  of  which  were 
objected  to,  and  which  were  to  the  effect 
that  hundreds  of  men  had  narrowly  escaped 
death  at  the  crossing  where  deceased  was 
injured;  that  the  jury  was  called  upon  to 
set  a  price  on  a  human  life;  that  defendant 
was  liable  unless  it  could  show  that  the 
bell  was  rung  and  the  whistle  was  blown 
as  the  train  approached;  and  that  the  speak- 
er knew  a  case  where  the  doctor  jiaid  tho- 
patient  could  not  live,  but  the  patient  at 
once  got  better  in  spite  of  the  diapinosis, 
some  of  which  the  trial  court  held  improper, 
but  none  of  which  he  adequately  excluded 
from  the  consideration  of  the  jury,  call  for 
a  reversal  and  a  new  trial.  Scha idler  v. 
Chicago  &  N.  W.  R.  Co.  (1899)  102  Wis. 
564,  78  N.  W.  732. 

866  A.  reference,  in  summing  up  to  the 
jury  in  a  negligence  action,  by  counsel  for 
plaintiff  to  another  case  of  the  same  kind 
in  which  the  jury  rendered  a  verdict  for 
large  damages,  justifies  the  trial  court  in 
discharging  the  jury  from  further  consider- 
ation of  the  case.  Stern  v.  Germantown 
Pass.  R.  Co.  (1871)  28  Phila.  Leg.  Int. 
(Pa.)   30. 

W  General  references  by  counsel  in  argu- 
ment to  the  jury  upon  the  trial  of  a  case 
respecting  a  disputed  boundary,  to  a  case 
previously  tried  involving  much  the  same 
questions  and  one  of  the  same  parties,  in 
which  some  of  the  same  witnesses  had  testi- 
fied, are  not  sufficiently  prejudicial  to  viti- 
ate the  result  when  nothing  was  said  about 
the  outcome  of  the  former  case.  Holden  v. 
Cantrell  (1914)  100  S.  C.  265,  84  S.  E.  826. 

There  is  no  ground  to  reverse  a  judg- 
ment for  improper  speech  of  counsel  for 
the  prevailing  litigant  in  his  argument  to 
the  jury,  where  the  trial  court  stopped  him 
as  he  was  about  to  give  a  history  of  similar 
cases,  and  where  a  statute  forbids  any  case 
to  be  reversed  for  an  error  that  did  not 
affect  a  substantial  right.  Smith  v.  Xippert 
(1891)  79  Wis.  136,  48  N.  W.  253. 

An  objection  was  made  by  defendant's 
counsel,  and  an  exception  taken  to  the  re- 
fusal of  the  court  to  rule  upon  it,  concern- 
ing tbe  remark  of  plaintiff's  coimsel  in  ad- 
dressing the  jury  on  the  trial  of  a  personal 
injury  action,  that  he  was  not  at  liberty 
under  the  decisions  of  the  supreme  court  to 
ask    what    the   jurors    would    take    to   be 
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the  facts  solely  from  the  evidence  ad- 
duced on  the  trial,  and  to  take  from  the 
trial  court  alone  the  law  of  the  case,*** 

There  have  been  reversals  beeause 
zealous  counsel,  in  disregard  of  this  rule, 
have  in  argument  to  the  jury  tried  to 
impress  the  jurors  with  views  of  the 
law  applicable  to  the  case  on  trial,  taken 
from  the  reports  instead  of  from  the  lips 
-of  the  trial  judge.*** 

But  whether  or  not  counsel  trying  a 
t;ause  shall  be  permitted  to  read  a  re- 


ported case  to  the  jury  as  a  part  of  his 
argument  is  general  within  the  discre* 
tion  of  the  trial  court  with  whose  exer- 
cise of  that  discretion  courts  on  appeal 
usually  do  not  interfere.*** 

In  two  states  the  highest  courts  have 
differed  widely  over  the  propriety  of 
counsel's'  use  in  argument  to  juries  of 
reported  cases  in  contests  over  the  valid- 
ity of  wills  made  by  testators  whose  tes- 
tamentary capacity  was  impeached.*** 

It  is  no  misconduct  in  a  public  prosecu- 


changed  from  their  condition  to  one  like 
the  plaintiflf's;  but  on  appeal  the  court  was 
content  to  say  that  counsers  reference  to 
the  decisions  as  precluding  him  from  mak- 
ing a  particular  appeal  was  unfortunate. 
Seabury  v.  Detroit  United  R.  Co.  (1916) 
—  Mich.  — ,  160  N.  W.  570. 

«M  Baker  v.  Madison  (1885)  62  Wis.  137, 
22  N.  W.  141,  583. 

In  the  trial  of  Reg.  v.  Parish  (1837)  8 
Car.  &  P.  (Eng.)  94,  the  prisoner's  counsel, 
essaying  to  read  to  the  jury  the  observa- 
tions of  the  presiding  judge  in  another  case, 
was  stopped  by  the  court  (Lord  Abinger, 
C  B.),  who  said:  I  cannot  allow  you  to 
read  cases  to  the  jury.  It  is  the  duty  of 
the  jury  to  take  the  law  from  the  judge. 
No  doubt  it  often  happens  that  counsel 
addressing  a  jury  cites  cases,  but  then  it 
it  considered  that  that  part  of  the  speech 
is  addressed  to  the  judge.  That  cannot  be 
so  here,  as  you  have  very  properly  in  the 
first  instance  referred  me  to  the  case,  and 
you  have  my  opinion  upon  it.  You  can, 
therefore,  make  no  further  legitimate  use 
of  it,  and  the  only  effect  of  reading  it  would 
be  to  discuss  propositions  of  law  with  the 
jurors,  with  which  they  have  nothing  to  do, 
and  which  they  ought  to  take  from  me. 

*WA  conviction  of  rape  should  be  re- 
versed because  the  district  attorney,  in 
summoning  up  to  the  jury,  cited  the  law 
laid  down  by  the  higher  courts  of  the  state 
as  requiring  the  evidence  of  this  crime  to 
be  restricted  on  the  trial  to  proof  of  the 
particular  act  charged  in  the  indictment, 
and  criticized  it  as  unsound  though  con- 
trolling, and  then  proceeded  to  recite  a  series 
of  hypothetical  cases  of  purpose  to  get  to 
the  knowledge  of  the  jury  inadmissible 
proof  and  implications  that  the  accused  had 
been  guilty  of  other  heinous  and  disgusting 
crimes.  Robbins  v.  State  (1904)  47  Tex. 
Crim.  Rep.  312,  122  Am.  St.  Rep.  694,  83  S. 
W.  690. 

A  statement  by  counsel  for  the  plaintiff 
in  his  closing  argument  to  the  jury  on  the 
trial  of  a  negligence  action  against  a  rail- 
way company,  where  the  testimony  had 
been  conflicting,  made  despite  of  objections 
from  his  opponent  and  the  sustaining  there- 
of by  the  court,  purporting  to  quote  an 
opinion  of  a  former  chief  justice  of  the 
supreme  court  of  the  state,  to  the  effect 
that  a  jury  was  not  bound  to  believe  serv- 
ants of  a  railroad  company  when  they 
iudiitied  as  witnesses  in  its  behalf,  entails 
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a  reversal;  since  it  was  unwarranted  by 
any  evidence,  was  not  a  correct  enunciation 
of  any  sound  legal  principle,  and  was  plain- 
ly prejudicial.  Northern  Texas  Traction 
Co.  V.  Nicholson  (1916)  —  Tex.  Civ.  App. 
— ,  188  S.   W.   1028. 

200  An  exercise  of  the  discretion  of  the 
trial  court  in  not  allowinff  counsel  for  a 
prisoner  on  trial  for  murder  to  read  the 
facts  and  argument  of  Lord  Erskine  in  the 
case  of  Hadfleld,  or  to  recite  them  from 
memory,  in  his  argument  to  the  jury,  to 
support  a  defense  of  insanity,  is  not  the 
subject  of  review  on  the  prisoner's  appeal 
from  his  conviction.  Cannon  v.  State 
(1900)  41  Tex.  Crim.  Rep,  467,  66  S.  W. 
361. 

On  the  trial  of  an  issue  as  to  whether  or 
not  a  voluntary  general  assignment  was 
void  as  to  creditors,  the  refusal  of  the  court 
to  allow  counsel  to  read  to  the  jury  an 
excerpt  from  an  opinion  of  the  supreme 
court  of  the  state  in  another  case,  char- 
acterizing a  transaction  similar  to  that  in 
the  case  at  bar,  is  not  the  subject  of  any 
legal  exception.  Mullen  v.  Remig  (1888) 
72  Wis.  388,  39  N.  VV.  861. 

It  is  no  reason  for  imputing  to  a  trial 
court  any  abuse  of  his  discretion  in  refus- 
ing to  set  aside  a  verdict  of  the  jury  and 
order  a  new  trial  on  account  of  the  alleged 
misconduct  of  counsel  for  the  prevailing 
litigant  in  argument  to  the  jury,  that  such 
counsel,  addressing  the  jury  in  the  court's 
absence  at  the  close  of  the  trial,  commented 
upon  a  reported  case  which  he  had  previous- 
ly read  to  the  court  in  presence  of  the  jury, 
where  his  comments  were  only  argumenta- 
tive and  he  made  no  attempt  to  state  al- 
leged facts  not  in  evidence.  Shepard  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1889)  77  Iowa, 
54,  41  N.  W.  564. 

Wl  The  supreme  court  of  Connecticut  held 
that  a  new  trial  had  become  necessary  on 
an  appeal  from  a  decree  of  a  probate  in  a 
contest  over  a  will  based  upon  the  testator's 
alleged  lack  of  testamentary  capacity,  be- 
cause counsel  for  the  proponents  was  per- 
mitted to  read  to  the  jury  in  his  closing 
argument  reports  of  cases  decided  in  other 
states  and  in  England,  to  show  facts  and 
circumstances  in  such  cases  consistent  with 
a  soundness  of  mind  legally  sufficient  for 
the  making  of  a  valid  will.  Baldwin's  Ap- 
peal (1876)  44  Conn.  37.  In  this  case  the 
court  rested  its  conclusion  on  the  ground 
that  the  matter  read  to  the  jury  was  equal- 
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tor  in  a  trial  for  homicide  merely  to  read 
when  addressing  the  jury  enough  of  the 
facts  from  sundry  reported  cases  to  en- 
able the  jurors  to  comprehend  how  the 
law  should  be  applied  in  the  case  at 
bar.*** 

In  England  comment  by  counsel  in  ar- 
gument upon  rex)orted  cases  does  not  al- 
ways appear  to  be  regarded  as  of  much 
importance.** 


XXJII,  Promulgation  by  oounBel  to 
jury  of  unsound  rules  for  measur- 
ing damages. 

In  trials  of  actions  to  recover  unliqui- 
dated damages,  it  is  disastrous,  alike  for 
counsel  and  for  courts,  in  arguments  and 
instructions  to  juries,  to  lay  down  un- 
sound rules  for  measuring  damages  as 
bases  of  verdicts  to  be  rendered.*®* 


ly  objectionable  whether  regarded  as  state- 
ments of  law  or  of  facts,  or  as  a  mixture 
of  both,  because  the  jury  was  in  duty  bound 
to  take  the  law  from  the  court  only,  and 
to  find  the  facts  only  from  evidence  given 
under  oath  on  the  trial. 

In  North  Carolina,  on  the  contrary,  in  a 
suit  to  establish  a  will  attacked  for  alleged 
testamentary  incapacity,  an  exception  was 
taken  on  the  trial  and  the  interposition  of 
the  trial  court  was  invoked  by  counsel  for 
the  contestants,  because  counsel  for  pro- 
ponents, in  his  opening  argument,  read  and 
commented  upon  a  reported  ease  to  show 
that  the  testator  there,  whose  will  was 
sustained,  had  more  and  greater  hallucina- 
tions than  had  the  testatrix  in  the  case  at 
bar.  The  trial  court  having  declined  to 
interfere  and  repress  the  line  of  argument 
objected  to,  an  appeal  was  taken  to  the 
supreme  court  and  error  was  assigned  of 
the  court's  conduct.  The  supreme  court 
held  that  there  had  been  no  error,  and  that 
the  contestant's  exception  was  unfounded. 
It  professed  to  be  unable  to  see  any  im- 
propriety in  the  questioned  remarks,  or  any 
abuse  of  the  right  expressly  ^ven  by  stat- 
ute (N.  C.  Rev.  Code,  chap.  31,  §  57,  If  16) 
to  counsel  to  argue  to  the  jury  the  whole 
case,  as  well  of  law  as  of  fart,  and  of  the 
broadened  privilege  conferred  by  later  legis- 
lation (N.  C.  Acts  1874-5,  chap.  114).  It  is 
true,  it  said,  that  the  statement  of  facts 
contained  in  an  adjudicated  case  cannot  be 
read  to  the  jury  as  evidence  of  their  exist- 
ence in  another  case,  as  pertinent  to  a 
pending  inquiry,  but  the  reading  of  the  re- 
ported case  was  not  for  such  a  purpose,  but 
to  illustrate  a  principle  of  law  based  upon 
the  supposed,  though  they  may  have  been 
actual,  facts,  decided  by  a  court  of  high 
authority.  Without  the  facts  the  princi- 
ple expressed  in  an  abstract  form  would 
be  of  little  value  in  instructing  the  judicial 
mind.  All  treatises  upon  the  law  illustrate 
a  legal  proposition  and  challenge  its  accep- 
tance as  correct  by  reciting  the  facts  and 
material  circumstances  in  which  it  has  been 
upheld,  and  the  practice  of  reading  from 
them  as  from  the  reports  of  adjudged  cases 
is  universal  and  unquestioned  in  an  argu- 
ment upon  a  point  of  law  arising  in  the 
course  of  the  trial.  Horah  v.  Knox  (1882) 
87  H.  C.  483. 

M  People  V.  Osborne  (1917)  278  lU.  104, 
115  K.  E.  890. 

Mt  Counsel  for  defendant,  in  Power  v. 
Barham  (1835)  7  Car.  &  P.  (Eng.)  356,  6 
Xev.  A  M.  62,  1  Harr.  &  W.  683,  4  Ad.  & 
£1.  473,  111  Eng.  Reprint,  865,  1  Moody 
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&  R.  507,  5  L.  J.  K.  B.  N.  8.  88,  having  cited 
in  his  argument  a  case  which  he  contended 
was  in  point,  his  opponent  claimed  the  right 
to  make  observations  on  it,  whereupoa 
Coleridge,  J.,  remarked  that  he  had  the 
right  to  observe  upon  it  if  he  cared  to  do  so, 
but  that  he  did  not  think  the  case  cited 
governed  the  one  on  trial,  and  thereupon 
plaintiff's  counsel  responded  that  such  be- 
ing his  Lordship's  opinion  he  would  make 
no  observation. 

^•*It  is  reversible  error  in  a  trial  court 
to  overrule  the  objections  of  defendant's 
counsel  to  the  argument  of  his  adversary  to 
the  jury  on  the  trial  of  an  action  to  recover 
for  personal  injuries  suffered  by  the  plain- 
tiff through  defendant's  negligence,  that 
the  mortality  tables  showed  an  expectation 
of  life  of  the  plaintiff  of  forty  years*  dura- 
tion, and  that  the  jury  should  compute  his 
damages  by  multiplying  his  annual  earn- 
ings by  forty,  and  that  this  method,  con- 
sidering his  past  and  future  sufferings^ 
could  work  no  injustice.  St.  Louis  &  S.  F. 
R.  Co.  V.  Farr  (1893)  6  C.  C.  A.  211,  12 
U.  S.  App.  520,  56  Fed.  994. 

Such  error  is  not  cured  by  a  subsequent 
instruction  to  the  jury  from  the  trial  court, 
that,  if  it  should  find  a  verdict  for  the 
plaintiff,  the  damages  allowed  should  be 
a  sum  that  would  compensate  him  for  his 
past  and  future  loss  due  to  his  injuries, 
but  that  his  power  to  earn  money  in  new 
employments  must  be  considered.     Ibid. 

Much  the  same,  only  more  elaborate,  was 
the  plaintiff's  counsel's  line  of  argument  to 
the  jury  on  the  trial  of  the  like  case  of 
Alabama  G.  S.  R.  Co.  v.  Carroll  (1898)  28 
C.  C.  A.  207,  52  U.  S.  App.  442,  84  Fed.  772, 
respecting  the  rules  for  computing  damages 
for  personal  injuries,  and,  appropriate  ob- 
jections having  been  duly  made  to  it  by 
defendant's  counsel,  and  the  action  of  the 
court  in  relation  to  it  having  been  similar, 
the  result  was  a  reversal  of  the  judgment 
on  writ  of  error  for  this  and  other  errors 
on  the  trial. 

The  conduct  of  counsel  for  the  plaintiff 
trying  an  action  against  a  railroad  com- 
pany to  recover  for  personal  injuries  negli- 
gently inflicted,  in  arguing  to  the  jury, 
against  the  objection  of  his  adversary,  a 
rule  of  damage  based  on  a  challenge  to  his 
opponent  to  say  what  sum  he  would  be 
willing  to  take  to  suffer  the  same  injuries, 
and  in  asserting,  after  an  admonition  from 
the  court  to  confine  himself  to  the  facts 
concerning  the  plaintiff  and  his  injuries, 
that  the  damages  claimed  would  not  com- 
pensate him  for  such  injuries,  requires  a 
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XXIV »  Vntvarrantahle  comment  of 
counsel  respecting  absent  witnesses 
in  argum^ent  to  jury. 

Lawyers  trying  cases  and  addressing 
juries  not  infrequently  attempt  to  gain 
advantages  for  their  clients  by  referring 
to  absent  witnesses  and  giving  reasons 
for  their  failures  to  attend  court,  and  in- 
timating or  directly  claiming  that,  if 
they  had  been  present  and  had  testified, 
their  testimony  would  have  helped  the 
speakers'  sides  of  the  causes. 

This  conduct  is  reprobated  by  the 
courts.*** 


It  has  been  disapproved  even  where  it 
had  been  in  a  measure  provoked  by  the 
remarks  of  the  opposing  counsel ;  **• 
and  where  such  conduct  was  accom- 
panied by  insinuations  that  the  absent 
witness  had  been  kept  away  from  court 
by  underhand  work  in  behalf  of  the  ad- 
verse litigant,  it  has  been  condemned 
and  penalized  by  a  reversal,'^  except 
where  the  injurious  effects  were  es- 
teemed curable  by  corrective  instructions 
from  the   trial   court.*®* 

When   the   misconduct   has    been   fla- 


re versa  1  and  a  new  trial,  because  such  con- 
duct is  prejudicial  not  only  in  respect  of 
stating  tacts  not  in  evidence  and  in  giving 
unsworn  testimony,  but  also  in  insisting 
upon  a  false  measure  of  damage.  Union 
P.  R.  Co.  V.  Field  (1905)  69  C.  C.  A.  536. 
137  Fed,  14. 

The  evil  effect  of  this  misconduct  is  not 
cured  by  a  mere  statement  of  the  court  to 
the  jury  that  the  rule  must  be  applied  only 
to  the  man  who  was  injured,  and  not  to 
the  counsel  in  the  case,  because  such  state- 
ment  does  not  correct  the  error  of  measur- 
ing damages  in  the  wrong  way.    Ibid. 

It  is  reversible  error  in  the  court,  after 
objections  have  been  mad^  by  defendant's 
counsel,  to  permit  counsel  for  the  plaintiff 
in  his  argument  to  the  jury  on  the  trial 
of  an  action  by  a  landowner  against  a  rail- 
road company  to  recover  damages  for  over- 
flowing his  land,  to  urge  the  jury  to  con- 
sider that  the  future  entailed  the  formation 
of  a  channel  through  the  land  and  the 
ruin  of  it  for  agriculture,  because  his  re- 
marks were  necessarily  prejudicial,  as  pro- 
spective damages  were  beyond  the  ken  of 
tne  jury  for  the  reason  that  proof  of  them 
was  incompetent  and  wholly  outside  the 
issues.  Gulf,  C.  &  S.  F.  R.  Co.  v.  McCler- 
ran  (1906)  —Tex.  Civ.  App.  — ,  91  S.  W. 
653. 

In  a  case  where  a  judgment  was  reversed 
because  the  trial  court  gave  misleading  in- 
structions to  the  jury  respecting  the  dam- 
ages recoverable,  the  court  observed  that 
it  was  the  more  inclined  to  hold  the  in- 
struction erroneous  because  of  circum- 
stances associated  with  the  argument  to 
the  jury  of  the  prevailing  litigant's  counsel, 
who  had  stated  and  discussed  matters  not 
in  evidence,  and  was  not  restrained  by  the 
court  in  such  misconduct,  which  was  preju- 
dicial. Warren  v.  Nash  (1902)  24  Ky.  L. 
Rep.  479,  68  S.  W.  668. 

886  In  Hinchman  v.  Pere  Marquette  R.  Co. 
(1904)  136  Mich.  341,  65  L.R.A.  553,  99  N. 
W.  277,  in  which  a  judgment  recovered 
against  a  railroad  company  for  negligently 
injuring  the  plaintiff  in  a  collision  on  a 
highway  crossing  was  reversed,  the  court, 
without  explicitly  making  it  one  of  the 
grounds  of  the  reversal,  condemned  lan- 
guage of  the  plaintiffs  counsel  in  argument 
to  the  jury  commenting  unfavorably  upon 
the   absence   from   the  trial   of   a   railroad 


fireman  who  had  witnessed  the  accident, 
and  who,  he  asserted  without  any  evidence 
to  support  his  assertion,  was  still  in  the  de« 
fendant's  service. 

And  it  was  said  in  State  v.  Peirce  (1916) 
—  Iowa,  — ,  159  N.  W.  1050,  that  there 
was  enough  of  insinuation  that  testimony 
had  been  suppressed  or  witnesses  intimi- 
dated, without  any  evidence  of  it,  in  a 
statement  by  the  district  attorney  in  argu- 
ment to  the  jury  on  the  trial  of  a  chief 
of  police  for  malfeasance  in  office,  that  the 
jury  knew  from  the  testimony  that  many 
witnesses  questioned  in  his  office  had  not 
been  called  before  the  grand  jury  because 
they  either  could  not  or  would  not  testify 
to  aid  the  prosecution,  that  it  would  have 
been  better  to  have  left  it  unsaid,  but  the 
court  did  not  go  so  far  as  to  make  this 
one  of  the  grounds  for  reversing  the  con- 
viction. 

888  A  district  attorney,  in  addressing  the 
jury  on  a  criminal  trial,  has  no  right  to 
say  that  he  would  have  had  another  wit- 
ness had  not  the  train  been  three  hours 
late,  even  in  answer  to  comment  by  counsel 
for  the  accused  that  the  case  for  the  prose- 
cution rested  upon  the  testimony  of  a  single 
witness.  Latham  v.  United  States  (1915) 
L.R.A.1916D,  1118,  141  C.  C.  A.  250,  226 
Fed.  420. 

S87  When,  in  the  trial  of  an  action  against 
a  railroad  company,  counsel  on  each  side 
in  addressing  the  jury  alike  deplored  the 
absence  of  a  woman  witness  whose  deposi- 
tion had  been  read,  but  whose  personal  at- 
tendance  the  court  had  declined  to  compel, 
a  statement  by  the  plaintiff's  counsel,  with- 
out a  scintilla  of  evidence  to  support  it, 
charging  the  defendant's  superintendent 
with  having  kept  the  witness  away,  ob- 
jected to  by  his  opponent,  rebuked  by  the 
court,  and  then  withdrawn  by  the  speaker, 
but  immediately  followed  by  him  with  the 
assertion  of  his  belief  "before  high  heaven" 
that  the  witness  would  have  come  to  court 
as  she  promised  if  the  superintendent  had 
not  paid  her  a  visit  that  morning,  was  cal- 
culated to,  and  probably  did,  prejudice  the 
jury,  and  therefore  entitled  the  defendant 
to  a  reversal  and  a  now  trial.  Augusta  &  S. 
R.  Co.  V.  Randall  (1890)  85  Ga.  297,  11  S. 
E.  706,  2  Am.  Neg.  Cas.  435. 

268  We  do  not,  said  the  court,  after  quot- 
ing the  remarks  of  the  prosecuting  attorney 
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grant  and  inezcusable,  a  reversal  inevi- 
tably follows.*®® 

It  is  reversible  error  in  the  trial  court 
to  overrule  the  objections  of  exposing 
counsel  to  misconduct  of  this  charac- 
ter,*^ or  to  decline  to  interfere  and 
repress  it  upon  objection  and  request,*^^ 
or^  after  it  has  been  committed,  to  deny 
a  motion  to  set  aside  the  verdict  and 
for  a  new  trial  on  account  of  it.*^* 

A  reversal  has  followed  a  reference  by 
counsel  in  ailment  to  the  jury  to  the 
fact  that  the  law  disqualified  his  client 
and  his  client's  wife  from  testifying  in 
the  ease,  and  to  a  statement  associated 
with  such  reference  that  there  were 
many  facts  known  to  the  client,  his  wife, 
and  his  counsel  which  could  not  be 
brought  out  on  the  trial,  because,  in  the 
view  of  the  court  the  remarks  amounted 
to  asserting  the  existence  of  facts  ma- 
terial to  the  speaker's  side  of  the  litiga- 
tion which  were  inadmissible  in  evidence 
because  of  the  disqualification.*'' 

It    is   misconduct   the   same   in   kind 


when  counsel  prosecuting  a  criminal 
argues  to  the  jury  that  an  alleged  ac- 
complice of  the  accused,  who  had  been 
called  as  a  witness  for  the  state  and  had 
refused  absolutely  to  give  any  testi- 
mony whatever,  stood  mute  to  protect 
the  defendant,  and  that  his  silence  was 
evidence  of  the  prisoner's  guilt,*^*  and 
when  the  court  has  permitted  such  mis- 
conduct over  the  exception  of  the  de- 
fendant's counsel,  the  conviction  must  be 
reversed.*'* 

XXV.  Use  of  depositions  not  put  in  evi- 
dence in  argument  of  counsel  to  jury. 

On  two  occasions  disclosed  by  the  re- 
ports, counsel  arguing  to  juries  have  been 
guilty  by  using  depositions  of  witnesses 
taken  previously,  but  not  put  in  evi- 
dence on  the  trials.  This  is  misconduct 
beyond  question.  It  is  reversible  error 
for  a  trial  court  to  permit  such  conduct 
in  counsel  for  the  prevailing  litigant ;  ^^ 
and  when  the  offense  of  such  counsel  has 
been  associated  with  other  improprieties 


in  argument  to  the  jury  on  a  criminal  trial, 
to  the  effect  that  one  of  the  persons  whose 
name  was  indorsed  on  the  information  as 
a  witness  for  the  state  had  not  been  called 
because  she  was  absent  from  the  state,  and 
that  if  the  truth  were  known  the  accused 
knew  her  whereabouts  and  why  she  was  not 
present,  in  State  v.  Cavelero  (1916)  89 
Wash.  364,  154  Pae.  435,  by  any  means 
commend  the  making  of  these  remarks  in 
argument  by  the  prosecuting  attorney  as 
proper.  We  do  not  think,  however,  that 
they  were  so  palpably  prejudicial  to  the 
rights  of  the  appellant  that  the  error  in 
making  them  could  not  be  cured  by  a  proper 
instruction  of  the  court  timely  given,  as 
was  done  in  this  case. 

269  A  public  prosecutor  who  prevented  a 
prisoner  from  obtaining  a  postponement  of 
his  trial,  asked  on  the  ground  of  the  ab- 
sence of  material  witnesses,  by  admitting 
on  the  record  that  such  witnesses  would,  if 
present,  testify  as  the  prisoner  asserted 
they  would,  and  by  stipulating  that  the 
prisoners  statement  of  what  their  testi- 
mony would  be  might  be  read  in  evidence 
as  if  they  were  in  court  and  gave  it  orally, 
and  in  his  closing  argument  to  the  jury 
asserted  that  the  statement  so  read  in  evi- 
dence was  not  in  fact  the  testimony  of  the 
absent  witnesses,  but  a  tissue  of  lies  which 
they  had  never  seen  and  would  not  have 
sworn  to  if  they  had  been  in  court,  so  far 
departs  from  legitimate  argument,  and  is 
so  grossly  unfair  and  guilty  of  such  bad 
faith,  as  to  entitle  the  prisoner  to  a  reversal 
of  his  conviction.  State  v.  Barham  (1884) 
82  Mo.  67. 

S?o  It  is  error,  calling,  when  associated 
wcth  other  errors,  for  a  reversal  of  a  judg- 
ment, in  a  trial  court  to  overrule  an  ob- 
jection to  a  statement  of  counsel  for  the 
successful  litigant  in  a  personal  injury  case, 
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that  he  could  not  have  the  attending  physi- 
cian as  a  witness  because  he  demanded 
$100  for  testifying,  and  this  for  the  reason 
that  the  witness  could  have  been  compelled 
by  the  process  of  the  court  to  appear  and 
testify.  American  Malting  Co.  v.  Lelivelt 
(1902)  101  lU.  App.  320. 

*7i  A  conviction  of  manslaughter  was  re- 
versed by  the  Oregon  supreme  court  be- 
cause, amid  other  reasons,  the  court  had 
failed  to  interfere,  upon  the  objection  and 
request  of  the  prisoner's  counsel,  when  the 
public  prosecutor  in  his  address  to  the  jury 
commented  upon  the  fact  that  the  accused 
had  not  called  his  wife  to  testify  as  a  wit- 
ness in  his  behalf,  and  drew  the  inference 
from  her  absence  that  her  testimony  would 
have  disproved  the  contention  of  the  defend- 
ant that  the  killing  of  the  deceased  had  been 
justified  in  defense  of  the  wife  against  his 
felonious  assault  upon  her.  State  v.  Hatch- 
er (1896)  29  Or.  309,  44  Pac.  684. 

872  The  statements  of  counsel  for  the 
plaintiff  in  argument  to  the  jury  in  the  trial 
of  an  action  against  a  municipal  corpora- 
tion for  personal  injuries  due  to  a  defective 
sidewalk,  made  and  persisted  .  in  against 
the  objections  of  his  opponents  and  the  ad- 
monitions of  the  trial  court,  respecting 
what  the  attending  physicians,  who  had  not 
testified  as  witnesses  in  the  case,  had  said 
about  the  nature  and  extent  of  the  plain- 
tiff's injuries,  coupled  with  other  improper 
remarks,  make  the  denial  of  defendant's 
motion  to  set  aside  the  verdict  and  for  a 
new  trial  reversible  error.  Evans  v.  Tren- 
ton (1892)  112  Mo.  390,  20  S.  W.  614. 

<73Blai8dell  v.  Davis  (1898)  72  Vt.  295, 
48  Atl.  14. 

S74  State  V.  Harper  (1899)  33  Or.  524,  55 
Pae.  1075. 

mDew  V.  Reid  (1895)  52  Ohio  St.  519, 
40  N.  B.  718. 
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of  speech  in  his  argument  to  the  jury,  it 
affords  an  additional  reason  for  revers- 
ing the  judgment.*^® 

XXVI*  Repe<Uing  in  argument  to  jury 
atatementa  of  atrangera  out  of  court. 

On  occasions  counsel  addressing  juries 
have  reported  statements  of  men  on  the 
street  to  influence  verdicts.  Of  course, 
all  such  statements  are  held  to  be  illegi- 
timate argument  and  abuses  of  the  privi- 
lege of  i^dvocacy.^^  They  lead,  when  not 
nullified  by  the  action  of  the  trial  courts, 
to  reversals,*^  unless  the  statement  is 
unimportant  or  trivial.*^ 

XXVIJ,  Aaaertiona  of  peraonal  "belief  hy 
oounael  in  argument  to  jury. 

Closely  allied  to  the  offenses  of  zealous 


counsel  who  relate  to  the  jury  their  per- 
sonal experiences  and  facts  within  their 
personal  knowledge,  without  taking- 
pains  to  prove  them  on  the  trial,  is  the- 
misconduct  of  the  advocate  who  ex- 
presses to  the  jury  his  personal  belief  in 
the  merit  of  his  own  or  demerit  of  the 
opposite  side  of  the  controversy  his- 
hearers  are  to  decide.  None  questions, 
the  impropriety  of  such  conduct.  The 
most  frequent  offender  of  this  class  is 
the  public  prosecutor  in  a  criminal  trial 
who  tells  the  jury  that  he  believes  the 
accused  to  be  guilty  of  the  crime  for 
which  he  is  being  tried,  and  this  offense, 
if  not  promptly,  properly,  and  plainly 
dealt  with  by  the  trial  court,  generally 
enables  a  convicted  prisoner  to  obtain  a 
reversal  of  his  conviction.**®     The  ex- 


876  It  is  reprehensible  and  prejudicial  mis- 
conduct in  plaintiff's  counsel  in  closing  argu- 
ment to  tell  the  jury  that  he  had  taken  the 
depositions  of  two  clergymen  to  be  read  in 
evidence  on  the  trial,  and  that  his  oppon- 
ent had  appeared  and  cross-examined  the 
deponents  and  then  had  their  testimony 
suppressed  for  want  of  service  of  timely 
notice, — a  statement  wholly  outside  the 
record, — and,  when  such  misconduct  has 
been  associated  with  other  offenses  of  a  sim- 
ilar kind,  it  is  a  cumulative  reason  for  re- 
versing a  judgment  for  the  plaintiff.  Egan 
V.  Dotson  (1915)  36  S.  D.  459,  155  N.  W. 
783,  Ann.  Gas.  1917A.  296. 

A  judgment  entered  upon  a  verdict  for  a 
large  and  seemingly  excessive  sum  in  a  per- 
sonal injury  action  was  reversed  because, 
for  one  reason  among  several,  the  counsel 
for  the  plaintiff,  in  arguing  to  the  jury 
charged,  without  any  justincation  in  the 
evidence,  that  someone  acting  in  defend- 
ant's behalf  had  suppressed  some  deposi; 
tions  that  had  been  taken  in  the  case.  Chi- 
cago, R.  I.  &  T.  R.  Co.  V,  Langston  (1899) 
92  Tex.  709,  50  S.  W,  574,  51  S.  W.  331. 

877  A  statement  by  the  solicitor  general 
in  his  closing  argument  to  the  jury  in  Bell 
V.  State  (1896)  100  Ga.  78,  27  S.  E.  669,  in 
which  a  conviction  of  rape  was  reversed  for 
other  reasons,  and  in  which  the  prosecutrix 
had  been  discredited  on  the  trial,  to  the 
effect  that  man  after  man  had  come  to  him 
and  told  him  he  would  believe  the  prosecu- 
trix under  oath,  was  spoken  of  as  grossly 
improper  misconduct. 

S78lt  is  gross  and  prejudicial  misconduct 
calling  for  a  reversal,  if  not  rebuked  and 
corre<^ed  by  the  trial  com-t  upon  objection, 
for  the  plaintiff's  counsel  in  the  trial  of  a 
libel  suit,  to  say,  without  any  evidence  to 
support  his  statement,  and  where  none  is 
legally  competent,  in  his  closing  argument 
to  the  jury,  that  the  defendant  relied  on 
its  influence  in  the  community  for  a  favor- 
able verdict,  and  that  he  had  heard  it  said 
inore  than  once  on  the  streets  since  the 
trial  began  that  its  newspaper  could  not 
be  beaten  in  the  county.    Indianapolis  Jour- 
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nal  Newspaper  Co.  v.  Pugh   (1892)   6  Ind. 
App.  610,  33  N.  E.  991. 

The  impropriety  and  prejudicial  character 
of  remarks  made  by  counsel  for  the  state 
in  argument  to  the  jury  in  a  criminal  trial, 
substantially  detailing  a  confession  made  to 
him  privately  out  of  court  by  a  witness 
who  had  turned  state's  evidence,  as  to  which 
no  evidence  had  been  given,  duly  objected 
to  by  the  prisoner's  counsel,  and  very  in- 
adequately dealt  with  by  a  mild  rebuke 
from  the  trial  court,  requires  the  reversal 
of  a  conviction.  State  v.  Wigger  (1906) 
196  Mo.  90,  93  S.  W.  390. 

A  conviction  for  larceny  should  be  re- 
versed where  the  trial  judge  overruled  the 
prisoner's  objection  to  a  statement  of  the 
public  prosecutor  in  his  closing  address  to 
the  jury,  unsupported  by  any  evidence,  and 
repeated  after  the  objection,  that  a  man  in 
the  street  had  said  he  believed  the  accused 
had  stolen  the  "old  man's  money"  and 
"thought  it  a  shame."  Grosse  v.  State 
(1882)  11  Tex.  App.  364. 

8TOIn  a  controversy  over  a  claim  to  the 
exemption  from  levy  and  sale  of  a  piece 
of  real  estate  as  a  homestead,  in  which 
there  was  an  issue  of  fact  whether  or  not 
it  had  been  abandoned,  a  remark  by  the 
plaintiff's  counsel  in  addressing  the  jury 
that  he  had  heard  a  lawyer  say  that  morn- 
ing that  his  client  would  be  entitled  to  the 
property  as  a  homestead  if  he  had  left 
upon  it  so  much  as  a  blanket,  does  not  re- 
quire a  reversal.  Welborne  v.  Downing 
(1889)  73  Tex.  527,  11  S.  W.  601.  "Jury 
trials,"  said  the  court  in  so  deciding,  "would 
be  a  lamentable  failure  if  they  are  subject 
to  be  at  all  influenced  from  such  a  cause." 

*WFor  a  prosecuting  counsel  in  a  crimi- 
nal trial  to  declare  in  addressing  the  jury 
that  he  would  not  appear  in  the  case  if  he 
did  not  believe  the  accused  to  be  as  guilty 
as  any  man  that  was  ever  tried  in  that 
courthouse,  and  for  the  trial  judge,  upon 
objection  by  the  accused  to  saeh  languag^^ 
to  characterize  the  remarks  as  legitimate 
argument,  constitutes  reversible  error,  since 
the  counael'a  opinion  on  the  prisoner's  guilt 
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^eption  seems  to  be  the  ease  where  the 
belief  is  based  upon  aetual  evidence  of 
guilt  introduced  on  the  trial.**^ 

XXVIII.  Accoumts  of  pergonal  experi- 
ences and  aasertiona  of  unproven 
facts  upon  personal  Tcnowledge  hy 
counsel  in  argument  to  jury. 

In  several  eases  counsel  who  did  not 
go  upon  the  witness  stand  and  submit 
themselves  to  a  cross-examination  have, 
in  addressing  juries,  virtually  testified 


to  facts  within  their  own  knowledge  or 
experience,  some  relevant,  some  irrele- 
vant, to  the  controversy^  and  all  more  or 
less  injurious  to  the  adverse  litigant. 
The  impropriety,  to  use  no  stronger 
term,  of  such  conduct,  is  obvious.  It  is 
unfair  and  illegitimate  argument.^' 
When  the  misconduct  has  been  gross,  a 
reversal  has  generally  followed  *•• 
whether  counsel  intended  any  offense  or 
not ;  ***  and  especially  where  the  trial 
court  did  not  interfere  to  restrain  it,^* 


are  not,  and  cannot  be,  legal  evidence 
against  him.  Broznack  v.  State  (1899)  109 
Ga.  514,  35  S.  E.  123,  15  Am.  Oim.  Rep. 
Kep.  238. 

It  is  error  in  a  trial  court  requiring  a 
reversal  of  a  judgment  convicting  an  ac- 
cused of  the  crime  of  selling  intoxicating 
liquor  to  an  intoxicated  purchaser,  to  re- 
lu&e,  upon  request  of  the  defendant's  coun- 
sel, to  admonish  the  jury  to, disregard  the 
remarks  of  the  prosecuting  coimsel  in  his 
closing  argument  to  the  effect  that  he  per- 
sonally knew  the  saloon  keeper  at  the  bar 
and  that  he  was  guilty  of  this  crime,  and 
the  prosecutor  felt  sure,  of  other  crimes. 
Brow  V.  State  (1885)  103  Ind.  133,  2  N.  E. 
296. 

A  conviction  of  crime  was  reversed  and 
a  new  trial  was  granted  to  the  accused  be- 
cause, among  other  reasons,  of  the  miscon- 
duct  of  counsel  for  the  people  in  his  argu- 
ment to  the  jury  in.  a  murder  trial,  in  as- 
serting that  he  knew  the  defendant  to  be 
guilty  as  he  was  possessed  of  facts  that 
convinced  him  of  his  guilt,  and  the  failure 
of  the  court,  when  the  prisoner's  counsel 
objected,  to  make  any  ruling  on  the  offense. 
People  V.  King  (1916)  276  Dl.  138,  114  N.  E. 
601. 

A  statement  in  argument  to  the  jury  by 
prosecuting  coimsel  in  a  trial  for  murder 
outside  any  evidence  in  the  case,  that  the 
accused  had  come  to  his  office  and  given  him 
information  which  moved  him  to  have  two 
other  persons  arrested  for  the  crime,  but 
that  he  investigated  the  case  and  found 
naught  against  the  two,  and  that  the  evi- 
dence pointed  to  the  prisoner's  guilt,  object- 
ed to  by  the  prisoner's  counsel,  calls  for  a 
reversal  of  the  conviction,  notwithstanding 
the  direction  of  the  trial  court  to  the  offend- 
ing counsel  to  confine  his  remarks  to  mat- 
ters contained  in  the  record.  State  v.  Fur- 
gerson  (1899)  152  Mo.  92,  53  S.  W.  427. 

281 A  statement  by  a  prosecuting  attor- 
ney to  the  jury  in  a  criminal  trial,  which 
has  a  basis  in  facts  and  circumstances  in 
evidence,  of  his  belief  in  the  guilt  of  the 
accused,  means  only  that  the  testimony  led 
him  to  the  conclusion  that  the  defendant 
was  guilty.  Biggers  v.  State  (1917)  19  6a. 
App.  604,  91  S.  E.  919. 

282  A  statement  by  counsel  for  the  plain- 
tiff in  addressing  the  jury  on  the  trial  of 
an  action  to  recover  for  personal  injuries, 
concerning  an  accident  he  himself  had  suf- 
fered some  years  before  and  the  pain  he 
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endured  in  consequence,  with  the  permanent 
results  of  his  injury,  transcends  the  bounds 
of  fair  illustrative  argument,  and  brings 
before  the  jury  facts  not  in  evidence. 
Spahn  V.  People's  R.  Co.  (1912)  3  Boyce 
(Del.)    302,  83  AtL  27,  92  AtL   727. 

S88Xt  is  improper  and  prejudicial  miscon- 
duct which  requires  a  conviction  to  be  re- 
versed, when  the  district  attorney,  in  argu- 
ing to  the  jury  in  a  murder  trial,  throws 
the  weight  of  his  personality  and  private 
opinion  into  the  scales  against  the  accused 
by  asserting  the  latter's  guilt  on  the  basis 
of  a  private  investigation  made  by  himself. 
KeUy  v.  State  (1917)  113  Bliss.  850,  74  So. 
679. 

An  assertion  by  counsel  for  the  state  in 
his  argument  to  the  jury  in  a  criminal  trial, 
that  he  personally  knew  the  defendant  to 
be  guilty  because  he  had  offered  to  plead 
guilty  to  a  lesser  degree  of  the  offense, 
when  the  defendant  had  denied  on  the  wit- 
ness stand  both  his  guilt  and  the  making 
of  any  such  offer,  requires  a  reversal  of  the 
conviction.  Lynch  v.  State  (1917)  —  Tex* 
Crim.  Rep.  — ,  193  S.  W.  667. 

A  statement  in  argument  to  the  jury  by 
the  prosecuting  counsel,  who  had  not  been 
sworn  and  had  not  testified  in  a  criminal 
trial,  where  the  defense  was  the  mental 
unsoundness  of  the  prisoner,  that  he  had 
been  in  the  town  where  the  defendant  lived 
as  long  as  any  of  the  witnesses  and  had 
never  heard  it  intimated  that  the  accused 
was  insane,  is  prejudicial,  and  is  a  ground 
for  reversing  a  judgment  of  conviction. 
Fort  v.  State  (1905)  74  Ark.  210,  85  S.  W. 
236. 

284  For  counsel,  in  arguing  to  a  jury,  to 
state  prejudicial  facts  not  in  evidence,  with- 
in his  own  personal  experience,  and  not  com- 
monly known,  regardless  of  intending  no 
misconduct,  requires  a  reversal.  Perry  v. 
Western  North  Carolina  R.  Co.  (1901)  128 
N.  C.  471,  39  S.  E.  27. 

286  A  conviction  for  larceny  should  be  re- 
versed on  appeal  when  the  prosecuting  coun- 
sel, in  his  closing  address  to  the  jury,  has, 
unchecked  and  unrebuked  by  the  trial  judge, 
asserted  without  any  evidence  of  the  fact 
that  the  accused  was  a  member  of  an  or- 
ganized band  of  thieves.  Turner  v.  State 
(1879)  4  Lea  (Xenn.)  206. 

It  is  reversible  error  for  counsel  for  the 
plaintiff  in  argument  to  the  jury  for  per- 
sonal injuries  suffered  at  a  highway  cross- 
ing by  collision  of  his  buggy  with  a  moving 
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or  did  nothing  beyond  rebuking  the  of- 
fender**® or  directing  the  jury  to  disre- 
gard the  improper  speech,**''  or  failed 
upon  request  to  act  at  all.*** 

If,  however,  the  improper  detailing  to 
the  jury  of  facts  in  counsel's  experience 
or  within  his  knowledge,  though  gross 
his  offense,  actually  worked  no  injury 


whatever  to  the  adverse  litigant,  the  ver- 
dict and  judgment  will  not  be  dis- 
turbed.*** 

Then,  again,  venial  misconduct  of 
counsel  in  this  respect  has  been  passed 
over  with  only  mild  disapproval  and  no 
penalty,**®  and  then,  too,  misconduct  of 
this  sort  has  been  complained  of  where 


railroad  train,  to  Ptate  as  facts  matters 
learned  by  personal  observation  and  ex- 
perience not  in  evidence,  without  interfer- 
ence or  rebuke  from  the  trial  court,  and 
without  counteracting  instructions  by  the 
court  to  the  jury.  Britton  v.  Michigan  C. 
R.  Co.  (1898)  118  Mich.  491,  76  N.  W. 
1043. 

A  remark  by  counsel  for  the  plaintiff  in 
his  closing  argunient  to  the  jury  that  he 
knew  the  defendant,  and  if  there  was  $500 
and  his  honor  on  the  table  and  he  was 
likely  to  lose  both,  he  would  grab  the  money 
and  let  the  honor  go,  objected  to  by  his 
opponent,  but  passed  by  the  court  as  not 
beyond  the  privilege  of  counsel  in  argument, 
and  aggravated  by  the  further  statement 
that  the  speaker  was  sorry  his  remark  dis- 
turbed his  adversary,  but  he  could  make 
it  stronger,  amounts  to  an  attempt  to  state 
prejudicial  facts  not  in  evidence  of  counsel's 
own  knowledge,  and  cannot  be  justified  as 
an  inference  from  the  testimony  given  and 
manner  of  th(>  witnesses,  and  hence  requires 
a  reversal  and  a  new  trial.  Gutzman  v. 
Clancy  (1902)  114  Wis.  589,  68  L.RA.  744, 
90  N    W    1081. 

M6The  misconduct  of  the  district  at- 
torney m  his  closing  address  to  the  jury 
on  a  trial  for  larceny,  in  asserting  of  his 
own  knowledge  a  damaging  fact  prejudicial 
to  the  accused,  not  in  evidence,  in  the 
nature  of  unsworn  to  testimony  by  himself, 
not  competent  or  admissible  if  offered,  re- 
quires the  reversal  of  a  conviction,  not- 
withstanding the  trial  court  promptly  re- 
buked the  offense.  People  v.  Valliere 
(1899)   127  Gal.  65,  59  Pac.  295. 

The  last-cited  case  was  a  prosecution  for 
larceny,  and  on  the  trial  a  revolver  found 
in  the  possession  of  the  accused  had  been 
identified  as  a  part  of  the  stolen  property. 
The  prisoner  had  testified  in  his  own  be- 
half that  the  revolver  was  his  own,  and  that 
he  had  had  possession  of  it  for  a  long  time 
prior  to  the  crime  he  was  accused  of  com- 
mitting, and  in  rebuttal  the  state  had 
shown  that  a  short  time  before  this  crime 
was  committed  an  officer  who  suspected  the 
prisoner  of  the  commission  of  another  crime 
in  another  locality  had  searched  his  person 
and  trunk  for  evidence  of  such  crime,  and 
that  defendant  did  not  then  have  the  re- 
volver. In  his  closing  address  to  the  jury, 
the  counsel  for  the  state  asserted  that  the 
prisoner's  trunk  had  not  been  searched  for 
proof  of  the  theft  just  committed,  but  for 
evidence  of  another  crime,  as  counsel  knew 
of  his  own  knowledge.  It  was  this  state- 
ment that  the  court  considered  to  have  been 
in  the  nature  of  unsworn  testimony  to  a 
damaging  fact  not  only  unproved,  but  not 
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legally  provable,  and  notwithstanding  it 
was  promptly  rebuked  by  the  trial  judge, 
the  court  esteemed  it  so  plainly  prejudicial 
as  to  make  a  reversal  of  the  conviction  nec^ 
essary. 

9B7  A  judgment  against  receivers  of  a  rail- 
road corporation  in  a  personal  injury  ac- 
tion must  be  reversed  for  the  misconduct  of 
plaintiff's  counsel  in  telling  the  jury  in 
his  closing  address  that  he  had  drawn  peti- 
tions under  facts  in  cases  not  so  bad  as 
the  instant  one,  and  had  put  the  amount 
claimed  as  low  as  he  thought  he  could,  since 
such  language  is  in  legal  effect  unsworn 
testimony  to  i  irrelevant  and  injurious  mat- 
ter, and  calls  for  something  more  drastic 
from  the  court  than  a  mere  direction  to  *the 
jury  to  disregard  it.     Fordyce  v.   Withers 

(1892)  1  Tex.  Civ.  App.  640,  20  S.  W.  766. 
It  is  prejudicial  and  incurable  by  ad- 
monition and  instruction  from  the  court, 
and  entails  a  reversal,  for  counsel  for  the 
plaintiff  in  his  closing  argument  to  the 
jury  in  a  trial  of  an  action  to  recover  dam- 
ages from  a  telegraph  company  for  delay- 
ing transmission  and  delivery  of  a  telegram, 
where  the  sole  issue  tried  was  whether  or 
not  the  lines  were  congested  by  previous 
messages,  to  tell  the  jury  that  he  himself 
was  a  telegraph  operator  and  had  worked 
on  the  same  lines  and  knew  it  to  be  all 
nonsense  to  say  that  the  despatch  could 
not  have  been  put  through  within  twenty 
minutes.     Smith  v.  Western  U.  Teleg.  Co. 

(1893)  55   Mo.  App.   626. 

W8  When  counsel  in  argument  to  the  jury 
goes  far  beyond  anjr  testimony  in  the  case, 
and  despite  the  objections  of  his  opponent 
relates  facts  essentially  damaging  in  their 
nature,  within  his  personal  experience,  not 
of  common  knowledge  and  not  proven,  and 
the  trial  court,  although  requested  to  in- 
terfere, does  not  do  so,  the  judgment  must 
be  reversed  and  a  new  trial  must  be  grant- 
ed. Perry  v.  Western  North  Carolina  R.  Co. 
(1901)   128  N.  C.  471,  39  S.  E.  27. 

*••  It  is  grossly  improper  for  counsel  for 
the  state  in  his  closing  argument  to  the 
jury  on  a  trial  for  larceny,  wherein  the  de- 
fendant had  offered  testimony  to  his  good 
character,  to  assert  that  he  personally  knew 
the  accused  to  be  reputed  a  hotel  thief 
whose  portrait  had  been  published  as  such 
in  the  Police  Gazette,  but  a  conviction  which 
was  the  inevitable  result  of  clear  and  com- 
petent evidence  establishing  the  prisoner's 
guilt  will  not  be  disturbed  on  account  of 
such  misconduct  where  the  punishment  was 
not  excessive.  Heyl  v.  State  (1886)  109 
Ind.  589,  10  N.  E.  916. 

«M  While  the  practice  is  not  to  be  com- 
mended, said  the  Illinois  supreme  court  in 
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the  court  found  that  none  had  been  eom-> 
initted.*^* 

XXIX.  Appeals  liy  isaunael  in  argument 
to  cotnnion  Tenowledge  of  furors. 

Facts  which  are  merely  matters  of 
general  belief  and  common  opinion 
rather  than  established  history  are  im- 
properly referred  to  in  arguments  to 
juries,^  even,  according  to  an  eminent 
court,  by  way  of  illustration.***  For 
counsel  to  use  them  as  a  basis  of  an  ap- 


peal for  a  verdict  constitutes  prejudicial 
misconduct,  and  for  the  trial  court  to 
allow  him  to  do  so  over  his  opponent's 
objection  amounts  to  reversible  error.*®' 

The  same  is  true  also  in  respect  of  ap- 
peals by  counsel,  permitted  by  the  court 
notwithstanding  objections,  to  the  com- 
mon knowledge  and  experience  of  the 
jurors  themselves.*^ 

And  if  the  trial  court  interferes  and 
prevents  counsel  from  going  on  with  an 
appeal  to   the   common  knowledge   and 


one  case  when  affirming  a  judgment,  of 
allowing  attorneys  to  comment  to  the  jury 
on  their  reasons  for  not  asking  the  court 
to  instruct  in  behalf  of  their  cUents,  and 
concerning  their  reasons  not  appearing  by, 
but  outside  the  record,  for  fllmg  or  not 
filing  pleadings,  and  while  it  is,  of  course, 
true  that  the  instructions  are  those  of  the 
court,  and  not  of  the  litigants  or  their 
counsel,  and  that  pleadings  make  the  only 
issues  for  the  jury  to  try,  and  that  argu- 
ment to  the  jury  to  the  contrary  should 
not  be  indulged  in  by  counsel  nor  allowed 
by  the  court,  still  it  cannot  be  said,  we 
think,  as  contended  by  the  appellant,  that 
counsel  for  the  appellee  in  his  closing  ad- 
dress to  the  jury,  set  out  in  the  record, 
so  far  abused  his  privilege  as  an  attorney 
in  this  respect  as  to  justify  a  reversal  of 
the  judgment  on  that  ground  alone.  Illi- 
nois C.  R.  Co.  V.  Weiland  (189^)  179  HI. 
609,  54  N.  E.  300. 

A  statement  literally  true,  though  un- 
necessary, by  counsel  for  a  successful  liti- 
gant in  his  closing  address  to  the  jury,  that 
he  had  asked  for  no  instructions  and  that 
those  which  the  court  would  read  had  been 
retiuested  by  his  opponent,  objected  to,  and 
followed  by  the  court's  direction  to  confine 
the  argument  to  the  facts  in  the  record, 
and  coupled  afterwards  with  a  further 
statement  that  it  was  the  duty  of  the  jury 
tc  consider  the  instructions  offered  because, 
when  they  .were  adopted  by  the  court,  they 
became  the  governing  law  of  the  case  and 
should  be  obeyed,  is  harmless.  Illinois  C 
R.  Co.  V.  Leiner  (1903)  202  111.  624,  95  Am. 
St.  Rep.  286,  67  N.  E.  398,  affirming  (1902) 
103  111.  App.  438. 

The  mere  fact  that  in  a  trial  for  highway 
robbery  the  counsel  for  the  people  in  his 
argument  to  the  jury  went  outside  the 
record  to  mention  the  physical  conditions 
of  the  streets  at  the  scene  of  the  crime, 
which  the  testimony  of  the  victim  had  failed  I 
to  make  quite  clear,  cannot  be  deemed  to 
have  been  so  prejudicial  to  the  accused 
as  to  require  that  his  conviction  be  reversed. 
People  V.  Scott  (1913)  261  HI.  166,  103  N. 
E.  617. 

»i  A  denial  by  counsel  when  arguing  to 
a  jury  that  he  had  made  a  statement  at- 
tributed to  him,  emphasized  by  his  remark 
that  he  knew  the  fact  to  be  the  contrary, 
is  not  objectionable  and  prejudicial  as  an 
assertion  of  a  fact  within  the  speaker's 
knowledge,  and  hence  the  giving  of  unsworn 
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testimony  not  open  to  cross-examination, 
but  simply  the  statement  of  a  cogent  rea- 
son why  he  could  not  have  made  the  alleged 
statement  he  had  been  charged  with  mak- 
ing. Blaisdell  v.  Davis  (1898)  72  Vt.  296, 
48  Atl.  14. 

«9«Hall  V.  United  States  (1893)  150  U.  S. 
76,  37  L.  ed.  1003,  14  Sup.  Ct.  Rep.  22. 

»«  The  fact,  if  fact  it  is,  that  in  certain 
parts  of  the  South  every  white  man  who 
is  tried  for  killing  a  negro  is  invariably 
acquitted  regardless  of  his  guilt,  in  no  wise 
tends  to  prove  that  a  white  man  who  was 
once  tried  for  and  acquitted  of  the  murder 
of  a  negro  in  a  southern  state  was  neces- 
sarily guilty,  and  therefore  an  argument 
to  the  jury  by  the  public  prosecutor  upon 
the  trial  of  that  man  in  another  state  for 
murdering  a  white  man,  made  against  the 
objection  of  counsel  for  the  accused,  and 
allowed  by  the  trial  judge,  that  the  defend- 
ant had  been  guilty  of  the  former  murder 
and  so  must  be  guilty  of  the  later  one,  is 
prejudicial  miscondi^ct  in  the  prosecuting 
counsel,  and  error  m  the  trial  court  en- 
titling the  prisoner  to  a  reversal  of  his  con- 
viction.    Ibid. 

«Mit  is  a  ground  for  the  reversal  of  a 
conviction  of  a  chief  of  police  for  mal- 
feasance in  office,  that  on  his  trial,  in  clos- 
ing argument  to  the  jury,  counsel  for  the 
state  asserted,  without  any  testimony  to 
support  his  assertion,  that  the  jurors  knew 
that  during  the  preceding  year  there  had 
been  committed  in  the  city  where  the  ac- 
cused held  office  more  crimes — murders, 
holdups,  robberies — than  at  any  other  time 
in  its  history,  and  declared  that  a  morning 
paper  could  not  be  taken  up  without  the 
reader's  seeing  in  it  accounts  of  from  one 
to  five  burglaries,  holdups,  and  murders,  and 
concerning  resorts  of  criminals.  State  v. 
Peirce  (1916)  —  Iowa,  — ,  169  N.  W.  1060. 

In  the  trial  of  a  cause  between  a  saw- 
miller  and  a  lumberman  involving  the  right 
of  the  former  to  collect  pay  for  sawing, 
and  of  the  latter  to  recover  damages  for 
negligence  and  unskilfulness  in  doing  the 
work,  where  the  latter  had  a  verdict,  a  re- 
mark by  his  counsel  in  summing  up  to  the 
jury,  objected  to  by  his  adversary  and  nei- 
ther rebuked  nor  corrected  by  the  court 
in  instructions  to  the  jury,  that  "your  ex- 
perience is  that  you  do  well  if  you  come 
out  even  after  you  give  your  timber,"  to 
support  which  there  was  and  legally  could 
have  been  no  evidence,  requires,  due  excep- 
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experience  of  the  jurors,  no  exception 
can  legally  be  taken  to  the  court's  ac- 
tion.** 

A  trial  court  is  correct  in  preventing 
counsel  when  arguing  to  the  jury  from 
speaking  of  a  fact  not  in  evidence^  but 
actually  known  to  all  the  jurors  through 
their  own  observation.*®* 

But  it  is  not  every  allusion  to  the  ju- 
rors' knowledge  by  counsel  addressing 
them  on  a  trial  that  will  result  in  up- 
setting a  verdict.  Counsel  is  allowed  a 
reasonable  latitude  in  speech  in  this  re- 
spect without  being  open  to  the  chaise 
of  having  abused  his  privilege  to  the  in- 
jury of  the  litigant  on  the  other  side.*^ 

XXX,  Comment  hy  coutiftel  in  argument 
to  jury  upon  evidence  improperly 
admitted  or  excluded. 

An  advocate  before  a  jury  is  guilty  of 
no  misconduct  in  using  any  facts  which 
have  actually  appeared  in  evidence,  or  in 
making  all  legitimate  deductions  from 
actual  evidence,  although  such  evidence 
may  have  been  improperly  received  on 
the  trial.*®*  A  judgment  cannot  be 
overturned  because  counsel  stated  and 
fairly  commented  upon  to  the  jury  facts 
proven  in  the  case,  even  if  they  were 


,  outside  the  issues.***  There  is  no  rule 
of  law  to  prevent  counsel  arguing  to  a 
jury  from  properly  commenting  upon 
facts  which  the  evidence  contained  in 
the  record  tends  to  prove.*** 

In  arguing  to  a  jury  counsel  may  avail 
himself  of  even  incompetent  testimony 
admitted  on  the  trial,  provided  it  was  not 
objected  to  when  offered  and  was  not  re- 
ceived over  his  opponent's  objections ;  **• 
and  if  on  the  trial  of  a  cause  evidence 
has  been  received  to  prove  a  certain 
material  fact,  counsel  who  claims  the 
benefit  of  it  has  a  right  to  assert  the  ex- 
istence of  such  fact,  and  is  entitled  to 
comment  upon  it  when  addressing  the 
jury,  notwithstanding  the  trial  court  had 
excluded  other  evidence  offered  to  prove 
the  same  fact,  especially  in  a  case  where 
he  confessed  to  having  erred  in  his  rul- 
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It  is  no  justification  for  counsel  in 
arguing  to  a  jury  to  make  use,  over  his 
adversary's  objection  and  exception,  of  a 
piece  of  evidence  that  was  admitted  for 
one  special  purpose  only,  and  explicitly 
limited  by  the  court  to  such  purpose,  as 
if  it  were  general  evidence  for  all  pur- 
poses, that  it  should  have  been  received 
without  qualification  of  any  kind  and 


tion  havlncf  been  taken,  that  the  judgment 
be  reversed.  Jackson  v.  Robinson  (1890)  93 
Ala.  157,  9  So.  391. 

In  an  action  against  |i  street  railway  coni' 
pany  growing  out  of  a  collision  at  a  street 
orossing  between  a  street  car  and  a  hearse, 
where  the  question  of  the  defendant's  negli- 
gence and  the  lack  of  contributory  negli- 
;;ence  on  plaintiff's  part  was  close  and 
doubtful,  a  judgment  for  plaintiff  was  re- 
versed because  of  an  improper  remark  of 
his  counsel  in  argument  to  the  jury  which 
brought  to  mind  a  bit  of  recent  local  history 
of  which  the  court  took  judicial  notice,  of 
popular  fury  and  mob  violence  towards  the 
defendant,  that  was  deemed  prejudicial 
enough  to  have  tipped  the  scales  of  justice. 
Geist  V.  Detroit  City  R.  Co.  (1892)  91  Mich. 
446,  51  N.  W.  1112. 

SdSAn  exception  to  the  refusal  of  the 
trial  judge  in  an  action  by  a  servant  against 
his  master  to  recover  for  personal  injuries 
sustained  while  at  work  by  being  struck 
by  a  swinging  log  which  a  pile  driver  was 
hoisting,  to  permit  plaintiff's  counsel  to 
argue  to  the  jury  that  its  own  common 
knowledge  and  experience  would  tell  that 
the  omission  to  use  a  guy  rope  to  steady  the 
log  was  negligence,  does  not  lie,  where 
testimony  offered  to  prove  the  fact  had 
been  ruled  out  because  the  witnesses  were 
not  qualified  to  give  an  opinion.  De  Lisle 
V.  Ward  (1897)  168  Mass.  679,  47  N.  E.  436, 
3  Am.  Neg.  Rep.  193. 

296  In  the  trial  of  an  action  against  a 
railroad  company  for  personal  injuries  sus- 
tained at  a  highway  crossing  in  consequence 
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I  of  defendant's  alleged  negligence,  the  action 
of  the  court  in  arresting  the  comments  of 
the  plaintiff's  counsel  in  argument  to  the 
jury  upon  the  fact,  not  in  evidence,  but 
known  to  the  jurors  from  their  having 
viewed  the  crossing,  that  a  flagman  had 
been  stationed  there  after  the  accident  oc- 
curred, was  right  and  proper.  Alenard  v. 
Boston  &  M.  R.  Co.  (1890)  150  Mass.  386, 
23  N.  E.  214. 

«d7  In  the  trial  of  an  indictment  for  gam- 
ing with  dice  in  a  public  place,  colloquially 
called  "shooting  craps,"  a  statement  by  the 
public  prosecutor  in  addressing  the  jury, 
as  follows;  "You  gentlemen  know  the 
evils  attendant  upon  these  crap  games, — ^a 
crowd  of  negroes  with  a  bottle  of  whisky 
in  one  pocket  and  a  pistol  in  the  other  get 
together  to  gamble,  and  you  know  what 
crimes  grow  out  of  these  meetings,"  does 
not  transcend  the  bounds  of  proper  argu- 
ment, since  the  remarks  were  only  illus- 
trative, neither  saying  nor  implying  that 
there  was  any  whisky  or  firearms  in  the 
group  of  players  on  the  occasion  which  gave 
rise  to  the  indictment  on  trial.  Dennis  v. 
State  (1903)  130  Ala.  109,  35  So.  651. 

»«  Baker  v.  Madison  (1886)  62  Wis.  137, 
22  N.  W.  141. 

«w  Smith  v.  Nippert  (1891)  79  Wis.  135, 
48  N.  W.  253. 

«>0  Sears  v.  Seattle  Consol.  Street  R.  Co. 
(1893)  6  Wash.  227,  33  Pac.  389,  1081,  7 
Am.  Neg.  Gas.  86. 

*>l  Richmond  Ice  Co.  v.  Crystal  Ice  Co. 
(1905)  103  Va.  465,  49  S.  E.  650. 
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was  competent  for  all  purposes,  because, 
admitting  aueh  a  contention  to  be  sound, 
the  remedy  was  to  except  to  the  ruling 
of  the  courty  and  not  to  violate  the  con- 
ditions upon  which  the  admission  was 
secured.** 

For  counsel  trying  a  cause  to  hint  at 
or  suggest  when  arguing  to  the  jury  the 
existence  of  a  certain  fact  concerning 
which  the  trial  court  had  ruled  out  all 
evidence  has  been  pronounced  grossly 
improper  and  prejudicial.^®^ 

While,  on  the  one  hand,  it  has  been 
said  that  a  remark  by  counsel  for  the 
prevailing  litigant  made  in  argument  to 
the  jury,  that  he  could  not  comment 
upon  evidence  which  had  been  ruled  out, 
was  harmless  where  the  jury  did  not 
know  to  what  evidence  he  referred;  *^  it 
has,  on  the  other  hand,  been  said  that  a 
statement  by  counsel  arguing  to  the  jury 
that  he  claimed  nothing  for  the  evidence 
if  it  had  not  been  put  in  was  ground  for 


a  reversal,  because  it  implied  that  he  had 
testimony  not  presented, — a  fact  not 
proper  to  tell  the  jury.*®* 

The  misconduct  of  counsel  for  a  suc- 
cessful litigant  in  commenting  to  the 
jury  upon  testimony  which  had  been 
ruled  out  by  the  court  on  the  trial,  when 
not  interfered  with  by  the  presiding 
judge,  is  ground  for  a  reversal  ;*®®  and  a 
verdict  should  be  set  aside  for  the  mis- 
conduct of  counsel  for  the  prevailing 
litigant  in  stating,  notwithstanding 
repeated  admonitions  from  the  court  tO' 
confine  his  remarks  to  the  testimony 
actually  given  in  the  case,  when  arguing 
to  the  jury,  evidence  which  had  been  ex- 
cluded on  the  trial.'°^ 

There  have  been  several  cases  in  which 
judgments  have  been  reversed  because 
counsel  for  the  successful  litigant  have 
wilfully  argued  to  the  jury  upon  evi- 
dence which  had  been  excluded  on  the 
trial.«»« 


«»  Waldron  v.  Waldron  (1894)  156  U.  S. 
361,  39  L.  ed.  453,  16  Sup.  Ct.  Rep.  383. 

«» Burgess  v.  Stowe  (1903)  134  Mich. 
204,  96  N.  W.  29,  14  Am.  Neg.  Rep.  583. 

804Felch  V.  Weare  (1891)  66  N.  H.  582, 
27  Atl.  226. 

WWood'v.  Agostines  (1899)  72  Vt.  51, 
47  Atl.  108.  The  statement  in  this  last 
case  mentioned  in  the  text  was  virtually  re- 
duced to  a  dictum  when,  in  association  with 
it,  the  court  added  that  it  was  immaterial 
what  it  decided  on  that  point  as  the  judg- 
ment was  reversed  on  other  grounds. 

30«  Hayes  v.  Smith  (1900)  62  Ohio  St. 
161,  56  N.  E.  879,  7  Am.  Neg.  Rep.  493. 

307  Emery  v.  Chriatman  (1860)  4  Phila. 
(Pa,)   118. 

908  In  a  case  wherein  the  testimony  on 
the  trial  in  favor  of  the  defeated  litigant 
clearly  outweighed  that  in  favor  of  the 
successful  one,  comment  by  the  winning 
counsel  in  argument  to  the  jury  upon  cer- 
tain evidence  which  the  court,  upon  two 
perfectly  valid  grounds,  had  excluded  from 
the  consideration  of  the  jury,  requires  a  re- 
versal and  a  new  trial.  Bonta  v.  Bonta 
(1917)   176  Ky.  26,  193  S.  W.  648. 

In  a  suit  to  recover  a  statutory  penalty 
and  damages  for  throwing  down  and  leaving 
open  a  wire  fence  on  the  plaintiff's  land, 
where  defendant  had  proffered  and  the  court 
had  excluded  as  immaterial  evidence  that 
defendant  was  journeying  to  visit  his  sister, 
who  was  dangerously  ill,  and  the  regular 
route  was  long,  difficult  to  traverse,  and 
perilous  because  of  the  swollen  waters  of 
a  creek  which  crossed  the  highway,  in  justi- 
fication of  the  trespass,  repeated  arguments 
to  the  jury  by  defendant's  counsel  against 
his  opponent's  objection,  and  without  ade- 
quate and  emphatic  rebuke  and  corrective 
action  by  the  trial  court,  that  the  condi- 
tions shown  by  the  rejected  evidence  ex- 
cused the  defendant's  invasion  of  the  plain- 
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tilt's  land,  constitute  such  prejudicial  mis- 
conduct  as  requires  the  reversal  of  a  judg^ 
ment  in  defendant's  favor.  Marble  v.  Wal^ 
ters  (1885)  19  Mo.  App.  134. 

After  counsel  for  a  defendant  sued  for 
goods  sold  on  his  credit  to  a  corporation 
of  which  he  was  president  has  on  the  trial 
repeatedly  tried  to  get  in  evidence  the  al- 
leged fact  that  the  corporate  secretary  had 
embezzled  the  funds  and  property  o*^f  the 
corporation,  and  the  court  has  excluded 
the  proof,  his  misconduct  in  arguing  to  the 
jury  that  the  secretary's  crime  and  flight 
followed  hard  upon  the  delivery  of  the  goods, 
sold  by  the  plaintiff  is  so  prejudicial  as  to 
require  a  reversal  of  a  judgment  in  favor 
of  his  client.  .Cleveland  Paper  Co.  v.  Banks 
(1883)  15  Neb.  20,  48  Am.  Rep.  334,  1& 
N.  W.  833. 

For  counsel  in  argument  to  the  jury  at 
the  end  of  a  trial  again  to  call  the  jurors' 
attention  to  a  fact  outside  the  cause  preju- 
dicial to  the  adverse  litigant,  after  he  had 
attempted  to  prove  it  by  an  improper  and 
objectionable  question  on  cross-examination 
of  a  hostile  witness,  and  had  expressly 
joined  the  court  in  advising  the  jury  to 
ignore  the  question  and  insinuated  fact,  is 
to  be  guilty  of  such  misconduct  as  entitles 
the  opposite  party  to  a  reversal  because  the 
trial  was  imfair.  Palmer  v.  Dimick  (1915) 
77  W.  H.  565,  94  Atl.  268. 

A  characterization  by  counsel  for  the 
state  in  argument  to  the  jury  at  the  close 
of  a  criminal  trial,  of  the  prisoner  as  an 
ex-convict,  after  the  prosecution  had  made- 
earnest  efforts  and  wholly  failed  to  prove 
that  the  accused  had  been  incarcerated  in. 
the  penitentiary  in  another  state,  uncon- 
demned  by  the  trial  court  in  any  words, 
sufficiently  explicit  and  emphatic  to  destroy 
its  ill  effect  upon  the  jury,  especially  when 
associated  with  other  errors  on  the  trial, 
calls  for  a  reversal  of  a  conviction  obtained 
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A  trial  court  does  not  err  in  interpos- 
ing and  stopping  counsel  in  such  an  ar- 
gument,'**® for  he  should  not  allow  it  to 
proceed.'^'*  It  is  reversible  error  on  the 
part  of  the  trial  court  to  refuse,  when 
so  requested,  to  instruct  the  jury  that 
such  an  argument  was  improper  and 
should  be  disregarded.'^^ 

XXXI,  The  nUause  of  documentary  evi- 
dence  by  counsel  in  argument  to  jury. 

It  is  a  privilege  of  counsel  arguing  to 
a  jury  to  comment  fairly  upon  the  sig- 
nificance of  the  absence  from  the  evi- 
dence of  certain  documents  which  had 
been  in  the  keeping  of  the  adverse  liti- 
gant and  proved  to  have  been  lost,  and 


which,  had  they  been  produced,  might 
have  had  an  important  bearing  upon  the 
controversy.'^* 

For  counsel  for  the  successful  litigant 
in  argument  to  the  jury  to  misconstrue 
a  writing  in  evidence  as  an  admission  of 
liability  by  the  adverse  litigant  is  not 
harmful  enough  to  demand  a  reversal  of 
the  judgment,  where  the  trial  court  had 
carefully  cautioned  the  jury  against  re- 
garding it  in  any  such  light.'" 

In  sundry  cases  counsel  arguing  to 
jurors  have  abused  their  privileges  by 
using  writings  which  had  not  been  re- 
ceived in  evidence,  and  their  conduct  in 
this  particular  has  been  explicitly  con- 
demned even  when  not  penalized.'** 


chiefly  upon  the  testimony  of  a  convicted 
accomplice.  State  v.  King  (1903)  174  Mo. 
647,  74  S.  W.  627.  16  Am.  Crim.  Rep.  616. 

On  the  trial  of  a  prisoner  charged  as  an 
accessory  to  a  murder,  wherein  a  witness 
testified  that  the  accused  had  mentioned 
previously  his  purpose  to  go  to  a  distant 
place  and  keep  an  appointment  with  the 
sheriff  there  on  the  day  the  crime  was  com- 
mitted, and  that  a  day  or  two  afterwards 
he  met  and  conversed  with  such  sheriff,  but, 
on  defendant's  objection,  was  not  allowed 
to  tell  what  the  sheriff  then  said,  remarks 
and  assertions  by  counsel  for  the  prosecu- 
tion in  argument  to  the  jury  that  the  pris- 
oner's claim  of  an  appointment  with  such 
sheriff,  who  had  since  died  and  could  not 
testify,  was  false,  and  was  a  mere  device 
to  cause  the  witness  to  think  of  his  absence 
from  town  at  the  time  of  the  homicide, 
and  that  the  sheriff,  if  living  and  testifying, 
would  doubtless  say  of  the  accused  that 
he  had  not  seen  that  fellow  and  did  not 
know  anything  about  him,  constitutes,  when 
objected  to  and  permitted  by  the  court, 
prejudicial  error  calling  for  the  reversal  of 
a  conviction.  Sarli  v.  State  (1916)  —  Tex. 
Crim.  Rep.  — .   189   S.   W.   149. 

809  On  a  trial  for  murder  where  the  vic- 
tim was  charged  with  having  seduced  under 
promise  of  marriage  a  niece  of  the  prison- 
er's wife,  and  the  court  had  ruled  out  all 
evidence  of  such  promise,  no  error  is  com- 
mitted in  stopping  the  counsel  for  the  ac- 
cused in  stating  to  the  jury  that  the  de- 
ceased had  been  guilty  of  seduction  by 
means  of  a  promise  of  marriage.  Jarvis  v. 
State  (1902)  138  Ala.  17,  34  So.  1025. 

810  To  permit  counsel  trying  a  cause  to 
state  to  the  jury  the  contents  of  a  written 
instrument  which  had  been  ruled  out  of 
evidence  is  none  the  less  error  because  it 
was  wrongfully  excluded,  and  hence  is  not 
harmful,  since  a  statement  of  the  contents 
of  a  writing  can  never  properly  and  safely 
in  any  event  take  the  place  of  the  docu- 
ment itself  when  it  is  at  hand.  Hoxie  v. 
Home  Ins.  Co.  (1866)  33  Conn.  471. 

811  It  is  reversible  error  in  a  trial  court 
who  ha«i  ruled  out  evidence  of  a  damaging 
fact,  and  heard  counsel  who  offered  it  say 
for  the  benefit  of  the  jury  that  he  could 
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prove  that  fact  if  he  was  allowed  to  do 
so,  to  refuse  on  request  to  instruct  the  jury 
that  the  remarks  were  improper  and  that 
no  attention  should  be  paid  to  them.  Mc- 
Duff  V.  Detroit  Evening  Journal  Co.  (1890) 
84  Mich.  1,  22  Am.  St.  Rep.  673,  47  N.  W. 
671. 

It  is  reversible  error  in  a  criminal  trial 
for  the  court,  over  the  objections  of  the 
prisoner's  counsel,  to  allow  the  public  prose- 
cutor in  his  argument  to  the  jury  to  com- 
ment upon  and  state  the  effect  of  a  bit 
of  evidence  materially  prejudicial  to  the 
accused,  which  had  been  offered  and  ex- 
cluded on  objection,  and  to  claim  that  it 
would  have  demonstrated  the  defendant's 
guilt,  and  then  to  fail  to  instruct  the  jury 
to  disregard  the  improper  remarks.  Tally 
V  State  (1906)  48  Tex.  Crim.  Rep.  474,  88 
S.  W.  339. 

818  So  held  with  respect  of  comments  to 
the  jury  by  counsel  for  the  plaintiff  in  the 
trial  of  a  cause  against  a  railroad  company, 
in  which  the  defendant  had  put  in  evidence 
a  series  of  records  of  the  movement  of  its 
trains,  from  which  certain  sheets  covering 
the  time  and  place  involved  in  the  litigation 
were  missing  and  their  absence  accounted 
for  by  testimony  that  they  had  been  lost. 
Dawson  v.  Chicago,  B.  &  Q.*R.  Co.  (1917)  — 
Mo.  App.  — ,  193  S.  W.  43. 

818  Shaw  V.  Chicago  &  G.  T.  R.  Co.  (1900) 
123  Mich.  629,  49  L.R.A.  308,  81  Am:  St. 
Rep.  230,  82  N.  W.  618. 

814  Xhe  report  of  viewers  appointed  to 
assess  damages  for  the  taking  of  land  for 
a  public  highway  is  neither  in  evidence  nor 
admissible  in  evidence  on  the  trial  of  a 
proceeding  to  condemn  the  land,  and  hence 
not  a  proper  subject  for  the  consideration 
of  the  jury,  upon  which  counsel  has  any 
right  to  comment  in  argument.  Goodwine 
V.  Evans  (1892)  134  Ind.  262,  33  N.  E. 
1031. 

In  Shove  v.  Shove  (1891)  79  Wis.  497, 
48  N.  W.  647,  there  was  a  controversy  over 
the  proceeds  of  a  policy  of  life  insurance  be- 
tween the  widow  of  the  insured  and  a 
creditor  named  as  beneficiary,  who  had  pos- 
session of  the  instrument,  and  claimed  the 
fund  in  the  double  right  of  unconditional 
owner  and  as   collateral   security   for   any 
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An  advocate  trying  a  cauae  may  not 
make  evidence  for  his  side  by  putting 
inadmissible  writings  in  the  hands  of  his 
opponent  and  waiving  all  objections  to 
their  use,  and  he  cannot,  without  being 
guilty  of  misconduct  warranting  a  re- 
versal, after  doing  this,  comment  to  the 
jury  upon  the  failure  of  his  adversary 
to  use  the  inadmissible  writings.*" 

The  penalty  has  followed  in  divers 
eases  the  misconduct  of  counsel  in  im- 
properly using  in  argument  to  the  jury 
writings  which  the  trial  court  had  ex- 


cluded from  the  evidence  when  they  were 
offered.'^* 

It  is  reversible  error  for  a  trial  court 
to  refuse  a  request  to  instruct  the  jury 
to  disregard  the  use,  in  argument  to  the 
jury  by  opposing  counsel,  of  written  in- 
struments not  put  in  evidence,  under  the 
pretense  of  refreshing  his  recollection.'^'' 

The  illegitimate  use  by  counsel  for  the 
prevailing  litigant  in  argument  to  the 
jury,  of  legal  documents  collaterally  re- 
lated to  the  cause  on  trial,  has  on  more 
than  one  occasion  brought  about  a  re- 
versal.'"    Especially  has  this  been  the 


indebtedness  due  him  and  unpaid.  The 
widow  claimed  the  fund  on  the  ground  that 
the  policy  secm-ed  nothing  but  a  particular 
debt  which  the  deceased  had  paid  in  full 
while  living.  The  trial  court  having  ex- 
cluded evidence  offered  by  the  creditor  to 
show  a  balance  unpaid  of  the  indebtedness 
to  him  to  which  the  policy  was  collateral 
security,  on  the  ground  of  its  inconsistency 
with  the  claim  of  unconditional  ownership, 
the  supreme  court  held  the  ruling  revers- 
ible error.  In  the  opinion  leading  to  this 
decision  it  was  further  said:  The  record 
discloses  another  error.  In  opening  the 
case  to  the  jury,  counsel  for  the  defendant 
<the  widow)  was  allowed,  against  objec- 
tion by  plaintiff  (the  creditor),  to  read, 
and  he  did  read,  a  portion  of  the  will  of 
Don  A.  Shove  (the  insured),  in  which  it 
was  stated  that  the  three  notes  to  plain- 
tiff had  been  paid,  that  he  owed  plaintiff 
nothing,  and  that  the  latter  had  no  right 
to  retain  the  policy.  This  was  not  compe- 
tent evidence,  and  the  court  so  held  when 
the  will  was  offered  in  evidence.  The  read- 
ing of  it  to  the  jury  might  have  prejudiced 
the  plaintiff,  for  it  placed  before  the  jurors 
surreptitiously  the  testator's  version  of  the 
matter,  which  was  hostile  to  the  plaintiff's 
elaim,  and  the  plaintiff  was  not  a  compe- 
tent witness  in  his  own  behalf  to  disprove 
it.  Whether  this  error  is  of  itself  suffi- 
cient to  work  a  reversal  of  the  judgment 
it  is  unnecessary  to  determine. 

•WBlaisdell  v.  Davis  (1898)  72  Vt.  295, 
48  Atl.  14. 

siflln  an  action  upon  a  marine  insurance 
policy,  it  is  reversible  error  in  the  trial 
court  explicitly  to  permit,  over  the  objec- 
tion of  defendant's  counsel,  counsel  for  the 
plaintiff  in  his  closing  argument  to  the  jury 
virtually  to  state  the  contents  of  a  docu- 
ment filed  by  the  master  of  the  insured 
ship  with  a  United  States  consul  in  a  for- 
eign port,  which,  when  offered  in  evidence, 
had  been  excluded  on  objection,  and  which 
bore  upon  the  question  of  the  seaworthiness 
of  the  insured  vessel  when  she  left  her 
home  port, — an  important  Issue  in  the 
case.  Hdxie  v.  Home  Ins.  Co.  (1866)  33 
Conn.  471. 

When  counsel  for  the  prevailing  litigant 
in  the  trial  of  a  cause,  after  offering  a  writ- 
ing in  evidence  which  the  court  ruled  inad- 
missible for  any  purpose,  makes  persistent 
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and  oft- repeated  efforts  to  get  its  contents 
by  piecemeal  before  the  jury,  in  the  teeth 
of  continual  objections  from  his  opponent 
and  admonitions  from  the  court,  and  desists 
only  after  his  ingenuity  has  been  exhaust- 
ed, his  misconduct  is  gross,  and  requires  a 
reversal  regardless  of  whether  the  excluded 
writing  was  or  was  not  legally  admissible. 
Rudd  V.  Rounds  (1892)  64  Vt.  432,  25  Atl. 
438. 

The  impropriety  of  the  conduct  of  pros- 
ecuting counsel  in  a  criminal  trial  of  partly 
reading,  when  summing  up  to  the  jury,  a 
letter  which  the  trial  court  had  excluded 
from  evidence,  adds  to  errors  on  the  trial 
a  further  ground  to  reverse  a  conviction. 
McOormick  v.  State  (1916)  135  Tenn.  218, 
L.R,A.1916F.  382,  188  S.  W.  95. 

817  So  held  in  respect  of  certain  canceled 
checks  material  to  the  issue,  marked  for 
identification,  and  virtually  treated  as 
proof  by  counsel  nnder  cover  of  refreshing 
his  memory  of  their  dates  and  amounts. 
Cohen  v.  Drake  (1895)  13  Wash.  102,  42 
Pac.  629. 

«»A  statement  by  plaintiff's  counsel  in 
argument  to  the  jury  on  the  trial  of  an 
action  against  a  woman  and  her  trustee, 
that  the  latter's  disclosure  on  file,  but 
not  evidence  in  the  case,  showed  a  certain 
sum  of  money  on  deposit  to  her  credit  in 
a  named  savings  bank,  duly  excepted  to  at 
the  time,  which  as  a  reference  to  defend- 
ant's financial  status  was  naturally  preju- 
dicial, and  probably  was  in  fact  injurious, 
requires  a  reversal.  Ward  v.  Ward  (1917) 
—  Vt.  — ,  99  Atl.  635. 

The  capias  and  officer's  return  upon  it 
are  no  parts  of  the  record  in  a  criminal 
trial,  unless  formally  put  in  evidence  so 
that  the  accused  has  an  opportunity  to 
meet  and  counteract  their  eft'ect  by  ex- 
planatory testimony,  and,  if  not  in  evidence, 
their  use  by  the  public  prosecutor  in  his 
argument  to  the  jury,  over  the  prisoner's 
objection  and  with  the  sanction  of  the 
court,  requires  a  reversal  of  a  conviction. 
State  v.  Jarrell  (1916)  76  W.  Va.  263,  85 
S.  E.  625. 

A  trial  judge  who  permits,  against  the 
objection  of  counsel  for  the  accused,  the 
public  prosecutor  in  a  criminal  trial  to  make 
use  of  such  papers  without  putting  them  in 
evidence,   and  to  comment  upon   them   in 
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result  where  l^islation  had  forbidden 
the  document  to  be  received  as  evi- 
dence.'^* 

XXXII.  The   ti«e    of    graphic    aids    "by 
counsel  in  arguing  to  jury, 

a.  Private  memoranda. 

There  is  a  dictum  in  the  opinion  of 
one  case  to  the  effect  that  the  rule  of 
law  which  allows  a  witness  when  testify- 
ing to  refer  to  a  paper  not  in  evidence 
for  the  purpose  of  refreshing  his  recol- 
lection as  to  dates  does  not  apply  to  a 
counsel  arguing  to  a  jury,'*®  but  this 
statement  appears  to  be  entirely  too 
broad;  at  all  events  in  other  cases  the 
use  by  counsel  by  written  memoranda  or 
notes  as   aids  to  his  argument   to   the 


jury  has  been  regarded  as  at  most   & 
harmless    impropriety    when    the    trial 
court  properly  admonished  the  jury.**^ 

h.  Maps,  diagrams,  and  sketches. 

It  appears  to  be  entirely  l^itimate 
for  counsel  addressing  a  jury  on  a  trial 
to  use,  for  purposes  of  illustration,  argu- 
ment, elucidation,  etc.,  diagrams  and 
maps  not  put  in  evidence,  provided  the 
jury  understands  that  they  are  employed 
merely  for  such  purposes  and  are  not 
evidence  in  any  sense.'® 

It  is,  however,  not  an  abuse  of  discre- 
tion in  the  trial  court,  and  therefore  not 
a  ground  to  reverse  the  judgment,  to  re- 
fuse to  allow  counsel,  against  his  op- 
ponent's objection,  to  explain  the  facts 
I  of  the  case  in  his  opening  argument  by 


his  argument  to  the  jury  as  proof  of  in- 
criminating conduct  in  the  prisoner,  and 
\^ho  at  the  same  time  refuses  to  allow  the 
defendant  to  show  that  he  voluntarily  sur- 
rendered, commits  reversible  errors.     Ibid. 

819  An  argument  to  the  jury  by  counsel 
for  a  claimant  against  the  estate  of  a  de- 
ceased person,  that  the  statutory  affidavit 
appended  to  the  claim  when  presented  to 
the  administrator  for  allowance  was  proof 
of  the  merit  of  such  claim,  when  the  stat- 
ute itself  provided  that  it  should  not  be  re- 
ceived as  any  evidence  whatever  of  the*  de- 
mand it  accompanied,  is,  when  objected  to 
and  not  corrected  by  the  court  upon  request, 
prejudicial  misconduct  calling  for  a  reversal 
of  a  judgment  in  claimant's  favor.  Koch 
V.  Hebel  (1888)  32  Mo.  App.  103. 

320  Cohen  v.  Drake  (1895)  13  Wash.  102, 
42  Pac.  529.  This  case  appears  to  have  been 
rightly  decided,  but  it  is  doubtful  whether 
the  court  really  intended  to  lay  down  the 
broad  principle  implied  by  the  dictum  cited. 
The  case  was  an  action  by  a  purchaser  of 
a  stock  of  goods  to  recover  the  value  there- 
of from  an  officer  who  had  seized  and  sold 
it  under  legal  process  against  his  vendor. 
The  plaintiff,  in  testifying  on  the  trial  as 
a  witness  in  his  own  behalf,  to  the  con- 
sideration of  the  sale  to  him  of  the  seized 
property,  made  it  up  partly  of  unpaid  loans 
made  by  his  checks  to  the  order  of  the 
vendor  collected  through  his  bank,  and  re- 
freshed his  recollection  of  the  dates  and 
amounts  of  such  loans  by  referring  to  the 
canceled  checks,  which  were  marked  for 
identification,  but  not  offered  in  evidence. 
When  the  plaintiff's  counsel  came  to  sum 
up  the  case  to  the  jury,  he  practically  put 
these  checks  in  evidence  under  the  pretense 
of  using  them  for  the  purpose  of  refreshing 
his  recollection,  and  it  was  this  misconduct 
which  called  forth  the  dictum  referred  to 
in  the  text,  and  led  to  the  reversal  of  the 
judgment. 

WiThe  impropriety  of  counsel  in  argu- 
ment to  the  jury  of  a  civil  action,  in  using 
and  commenting  upon  a  written  memoran- 
dmn  made  by  himself  computing  the  items 
of  damage  claimed  by  his  client,  and  the 
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passing  of  such  memorandum  up  to  the  jury 
along  with  the  legitimate  papers  in  the 
case,  but  openly  without  attempt  or  in- 
tention to  conceal  the  act  or  to  mislead 
anyone  respecting  the  character  of  the  writ- 
ing, is  not  a  ground  for  reversing  a  judg- 
ment obtained  by  his  client,  where  it  is 
manifest  that  no  prejudice  resulted  and 
that  the  verdict  rendered  was  for  a  less 
sum,  and  based  upon  a  different  calculation 
by  the  jurors  themselves.  Greff  v.  Blake 
(1864)  16  Iowa,  222. 

A  complaint  that  counsel  in  a  personal 
injury  suit  misstated  in  his  argument  to 
the  jury  testimony  of  a  witness  by  inter- 
polating the  name  of  the  street  as  the 
scene  of  the  injury  is  not  well  founded, 
when  there  was  no  pretense  of  reading  from 
the  stenographer's  minutes,  but  only  from 
counsel's  own  memoranda,  and  the  place  of 
the  injury  was  fairly  inferable  from  the 
testimony,  and  the  court  duly  warned  the 
jury  to  decide  the  case  upon  the  evidence, 
and  not  upon  statements  outside  it  made 
by  counsel.  Ganguzza  v.  Sampsell  (1913) 
184  ni.  App.  34. 

It  is  no  ground  to  reverse  a  judgment 
recovered  by  physicians  for  medical  serv- 
ices rendered  and  medicines  furnished,  that 
their  counsel  in  addressing  the  jury  was 
allowed  over  objection  to  read  a  bill  of 
items  only  one  of  which  had  been  specifi- 
cally proved,  where  there  had  been  testi- 
mony of  the  rendition  generally  of  their 
services  and  of  the  furnishing  generally  of 
medicines  sufficient  to  support  the  verdict,, 
and  the  court  had  admonished  the  jury 
that  the  bill  was  not  evidence,  but  was 
merely  argumentative  and  illustrative. 
l?VTiite  V.  C&sey  (1833)  4  Stew.  &  P.  (AU.) 
212. 

322  The  use  by  counsel  to  elucidate  his 
argument  to  the  jury  in  a  trial  oyer  a  dis- 
puted boundary  line,  of  a  diagram  not  put 
in  evidence,  raises  no  question  of  law  for 
an  appellate  court  to  review.  Rogers  v. 
Kenrick  (1886)   63  N.  H.  335. 

There  is  nothing  improper  in  the  act  of 
counsel  in  addressing  a  jury  and  exhibiting 
a   diagram   not  in   evidence,   of   an   object 
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the  use  of  a  map  whioh  )iad  not  then 
been  reeeived  or  offered  in  evidence.'^ 

On  the  other  hand,  it  has  been  held 
reversible  error  for  a  trial  court  to  re- 
fuse permission  to  counsel  summing  up 
to  the  jury  at  the  end  of  a  trial,  to  make 
the  same  use  of  a  diagram  that  a  witness 
testifying  as  an  expert  upon  a  technical 
sabject  had  made  of  it  when  on  the 
stand  to  make  his  meaning  clear.^^ 

Counsel  addressing  a  jury  has  a  per- 
fect right  to  reply  to  his  adversary's 
invidious  comparisons  of  maps  and  plans 
put  in  eTidenee  on  the  respective  sides, 
and  to  make  a  proper  e^lantftion  of  the 
inferiority  of  those  produced  by  his  own 
client.^** 

A  reviewing  court  will  only  consider 
complaints  respecting  improper  remarks 
of  counsel  concerning  drawings  when  the 
record  is  such  as  to  disclose  an  injury 
or  an  error/ 


c.  Scientific  and  technical  books. 

With  respect  of  the  propriety  of  using 
scientific  and  technical  treatises  npt 
formally  put  in  evidence  on  trials  in  ar- 
guments of  counsel  to  juries,  the  courts 
have  diverged  somewhat  in  opinion. 

In  one  case  it  was  held  to  be  reversi- 
ble error  in  a  trial  court  to  refuse  per- 


mission to  counsel  arguing  the  cause 
before  the  jury,  and  attacking  the  cred- 
ibility of  an  adverse  witness  who  had  tes- 
tified that  a  certain  material  date  in  the 
past  fell  upon  a  secular  day,  to  use  an 
almanac  not  in  evidence  to  prove  that 
such  date  fell  upon  Sunday,  because  it 
was  said  the  courts  take  judicial  notice 
of  dates  set  down  in  almanacs  without 
requiring  other  proof.'*'' 

In  another  case,  a  suit  for  damages 
due  to  the  backing  up  of  the  water  of  a 
mill  pond  caused  by  the  construction  of 
a  milldam,  it  was  held  that  no  error  had 
resulted  in  consequence  of  counsel's 
reading  to  the  jury  in  his  closing  ar- 
gument from  a  technical  guide  for  mill- 
wrights, where  the  court  had  duly  in- 
structed the  jury  that  excerpts  read 
from  scientific  works  were  not  even 
prima  facie  authoritative,  but  were,  like 
any  other  argument  or  illustration,  sat- 
isfactory or  unsatisfactory  to  the  jury.'^* 

In  two  cases,  neither,  however,  de- 
cided by  a  court  of  the  first  rank,  the 
use  of  counsel  to  reinforce  their  argu- 
ments to  the  juries  of  pertinent  excerpts 
from  textbooks  on  medicine  and  surgery, 
not  put  in  evidence  on  the  trials,  was  un- 
reservedly condemned,  and  brought,  or 
aided  to  bring,  about  reversals.'^ 


which  witnesses  had  verbally  described  in 
testifying  Clisby  v.  Mobile  &  0.  R.  Co. 
(1901)  78  Miss.  937.  29  So  913 

The  use  by  permission  of  the  trial  court 
and  over  an  objection,  in  a  personal  injury 
case,  by  counsel  in  addressing  the  jury,  of 
a  map,  diagram,  or  drawing  to  illustrate 
his  argument  respecting  what  he  claimed 
the  evidence  established  about  the  place  of 
the  injury  and  its  condition  at  the  time, 
constitutes  no  error.  Staflford  v.  Oska- 
loosa  (1884)  64  Iowa,  251.  20  N.  W.  174. 

«»Hin  V.  Water  &  Sewer  Comrs.  (1894) 
77  Hub.  491.  28  W.  Y.  Supp.  805.  appeal 
dismissed  in  (1896)  150  N.  Y.  647.  44  N.  E. 
1105. 

W*When,  in  the  trial  of  an  action  upon 
a  promissory  note  brought  against  the 
executors  of  a  deceased  maker,  and  defend- 
ed upon  the  ground  of  forgery,  an  expert  in 
ehirography  has  testified  that  in  his  opin- 
ion the  signature  was  a  fabricated  one,  and 
has  used,  for  the  purpose  of  explaining  how 
his  conclusions  had  been  reached  and  of 
making  his  meaning  and  exposition  plain, 
a  diagram  illustrative  of  his  methods,  it  is 
reversible  error  in  the  trial  court  to  refuse 
permission  to  oounsel  for  defendants  to 
make  similar  use  of  the  diagram  in  argu- 
ment to  the  jury  at  the  close  of  the  trial. 
Hagan  v.  Carr  (1901)  198  Pa.  606,  48  Atl. 
688. 

^S^A  statement  by  counsel  in  argument 
to  the  jury  in  a  controversy  over  the  title 
to  land,  made  in  reply  to  unfavorable  com- 
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parisons  by  his  adversary  of  maps  and  plans 
put  in  evidence  by  the  respective  litigants, 
that  his  client's  survey  was  rude  because 
lack  of  means  had  prevented  the  prepara- 
tion of  an  expensive  one,  is  legitimate,  and 
is  a  proper  answering  statement,  because  he 
is  entitled  to  show  that  the  inadequacy  of 
the  drawings  on  his  side  was  not  due  to 
any  design  to  withhold  information  from 
the  jury,  but  to  a  real  inability  to  aflford 
better  ones.  Hersey  v.  Hutchins  (1899)  70 
N.  H.  130,  46  Atl    33. 

M6  An  assignment  of  error  in  allowing 
counsel  in  a  later  trial  to  comment  to  the 
jury  on  the  absence  there  of  a  penciled 
sketch  which  figured  in  the  earlier  trial 
presents  nothing  for  review,  where  the  rec- 
ord fails  to- disclose  what  was  the  comment, 
what,  if  any,  objection  to  it  was  made, 
whether  or  not  the  court  was  requested  to 
make  any  ruling  concerning  it,  or  whether 
the  court  ruled  upon  the  question  at  all. 
Holden  v.  Cantrell  (1914)  100  S.  C.  265,  84 
S.  E.  826. 

«W  Wilson  V.  Van  Leer  (1889)  127  Pa. 
371,  14  Am.  St.  Rep.  854,  17  Atl.  1097. 

»MCory  V.  Silcox  (1854)  6  Ind.  39. 

'Win  the  trial  of  an  action  on  a  promis- 
sory note  given  for  services  of  a  physician 
in  attending  the  maker's  wife  in  her  last 
illness,  where  it  was  sharply  disputed 
whether  the  plaintiff's  treatment  was  prop- 
er and  skilful,  it  was  held  to  be  reversible 
error  for  the  trial  court,  against  the  de- 
fendant's   objection,    to    allow    plaintiff's 
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In  another  case,  the  action  of  a  trial 
judge  in  refusing  permission  to  counsel 
to  read  to  the  jury,  in  support  of  his  ar- 
gument, out  of  a  book  on  veterinary 
science,  on  the  trial  of  an  action  to  re- 
cover damages  for  the  breach  of  a  war- 
ranty of  soundness  in  the  sale  of  a 
horse,  was  commended  as  correct.'^ 

The  impropriety  of  counsel's  reading 
in  his  argument  to  the  jury  parts  of  a 
book  upon  a  technical  or  scientific  sub- 
ject, when  his  opponent  at  the  time 
neither  objected  nor  asked  the  court  to 
rule  thereon,  is  no  ground  to  reverse  a 
judgment.'**  This  is  so  notwithstanding 
objections  had  previously  been  made  and 
overruled  to  the  use  of  such  book  in  the 
same  way  by  an  expert  witness  during 
cross-examination  to  test  his  knowledge 
and  the  worth  of  his  opinion.*** 

If  a  trial  court  has  interfered  and  pre- 
vented the  use  of  scientific  or  technical 
books  by  counsel  for  the  defeated  liti- 
gant, a  reviewing  court  will  not  reverse 


unless  the  record  before  it  clearly  shows 
an  abuse  of  the  trial  court's  diacretton 
and  an  injury  from  his  action,*** 

d.  Pamphlets, 

In  those  cases  in  which  counsel  for  the 
prevailing  litigant  made  use  in  argu- 
ment to  the  jury  of  private  pamphlets 
issued  by  the  adverse  party  as  advertis- 
ing matter  or  as  guides  to  the  conduct  of 
agents  and  servants  in  the  line  of  their 
employment,  without  putting  them  in 
evidence,  the  courts  have  severely  con- 
denmed  the  misconduct  and  made  it  the 
ground  or  one  ground  of  reversal.*** 

e.  Newspaper  articles. 

The  courts  do  not  look  with  favor 
upon  conduct  of  counsel  in  using  news- 
paper articles  and  clippings  in  ai^;u> 
ments  to  juries.  These  invariably  are 
incompetent  as  evidence,  and  almost  al- 
ways utterly  irrelevant  to  the  contro- 
versy on  trial.     They  are  usually  em- 


counsel  in  his  closing  argument  to  read  to 
the  jury  an  excerpt  from  a  work  on  surgery 
commendatory  of  the  plaintiff's  practice  in 
the  case,  because  thereby  was  injected  evi- 
dence not  only  incompetent,  but  unsanc- 
tioned by  oath,  without  any  opportunity  to 
cross-examine  the  witness.  Gale  v.  Rector 
(1879)   5  111.  App.  481. 

It  is  an  abuse  of  the  privilege  of  counsel 
when  making  his  argument  to  the  jury  in 
the  trial  of  a  contest  over  the  validity  of 
a  will  alleged  to  have  been  executed  by  a 
testatrix  of  unsound  mind,  to  read  extracts 
from  books  not  in  evidence  written  by  med- 
ical experts  setting  forth  facts  and  opin- 
ions respecting  the  cause  on  trial,  or  other 
similar  causes,  tending  to  create  prejudices 
in  the  minds  of  the  jurors,  which  requires 
the  verdict  to  be  set  aside,  where  the  mis- 
conduct was  not  fully  counteracted  by  the 
instructions  and  admonitions  of  the  court 
to  the  jury.    General  Convention  v.  Crocker 

(1893)  7  Ohio  C.  C.  327,  4  Ohio  C.  D.  619. 

880  Washburn  v.  Cuddihy  (1857)  8  Gray 
(Mass.)  430. 

881  Byers  v.  Nashville,  C.  &  St.  L.  R.  Co. 

(1894)  94  Tenn.  345,  29  S.  W.  .128. 

888  A  reviewing  court  cannot  reverse  a 
judgment  because  counsel  for  the  defeated 
litigant  was  prevented  by  the  court  from 
proceeding  when  he  essayed  in  his  argument 
to  the  jury  on  the  trial  to  read  passages 
from  Youatt  on  Veterinary  Surgery,  a  work 
which  had  been  proved  to  be  a  standard 
and  reputable  authority  on  the  subject,  be- 
cause it  cannot  say  that  the  discretion  of 
the  trial  judge  was  abused  in  such  action, 
where  the  bill  of  exceptions  fails  to  show 
that  the  matter  counsel  proposed  to  read 
was  relevant  to  the  cause  on  trial  or  within 
the  scope  of  proper  and  legitimate  argu- 
ment.   Legg  V.  Drake  (1853)  1  Ohio  St.  286. 

A  refusal  by  the  court  on  the  trial  of  an 
action    for   the   breach   of   a   warranty    of 
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soundness  in  selling  a  slave,  to  allow  coun- 
sel to  read  excerpts  from  a  standard  medi- 
cal treatise,  furnishes  no  ground  for 
reversal,  where  the  bill  of  exceptions  does 
not  show  what  the  work  was,  what  part  of 
it  counsel  purposed  to  read,  whether  or  not 
such  part  was  pertinent,  nor  that  the  read- 
ing was  to  be  kept  within  reasonable  limits, 
because,  in  the  absence  of  such  information, 
it  cannot  be  said  that  the  trial  judge  abused 
his  discretion.  Wade  v.  De  Witt  (1857)  20 
Tex.  398. 

888  It  is  reversible  error  in  the  court  on 
the  trial  of  an  action  to  recover  upon  a 
policy  of  life  insurance,  defended  by  the 
insurer  upon  the  ground  that  the  policy 
had  lapsed  for  failure  to  pay  a  premium,  to 
permit  the  plaintiiTs  counsel  in  summing 
up  to  the  jury  to  read,  against  the  protest 
and  objections  of  his  opponent,  excerpts 
from  a  pamphlet  not  in  evidence,  issued 
by  the  defendant,  and  to  say  respecting  it 
that  it  contained  over  forty  references  to 
nonforfeitable  policies.  Koelges  v.  Guard- 
ian L.  Ins.  Co.  (1874)  57  N.  Y.  638. 

It  is  an  abuse  of  discretion  requiring  a 
reversal  and  new  trial  for  the  court,  on  the 
trial  of  a  like  action,  where  the  policy  was 
conditioned  to  be  void  if  statements  in  the 
application  for  it  were  not  all  true,  and 
where  the  defense  was  that  some  of  them 
were  untrue,  to  give  permission,  against 
the  objection  of  defendant's  counsel,  to 
counsel  for  the  plaintiff  in  his  argument  to 
the  jury  to  read  and  comment  upon,  for  il- 
lustrative purposes,  a  pamphlet  wholly  un- 
related to  the  truth  or  falsity  of  statements 
in  applications  for  insurance,  prepared  by 
the  defendant's  secretary  for  the  use  of 
its  agents,  but  not  received  in  evidence  be- 
cause, when  it  was  offered,  its  admission 
was  objected  to  and  it  was  withdrawn. 
Union  Cent.  L.  Ins.  Co.  v.  Cheever  (1880) 
36  Ohio  St.  201.  38  Am.  Rep.  573, 
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ployed  deliberately  to  influence  the  jury 
wrongly.  In  some  instances  they  are  so 
grossly  prejudicial  that  their  use  entitles 
the  defeated  litigant  to  a  reversal  and 
another  trial.*** 

Of  course,  the  litigant  who  feels  ag- 
grieved by  such  conduct  of  the  adverse 
counsel  is  bound,  as  in  other  cases,  to 
show  by  the  record  wherein  he  was  in- 
jured.*** 

XXXIII.  Appeals  hy  counsel  in  argu' 
ment  to  passions t  prejudices,  and 
sytnpathies  of  jurors. 

a.  In  general. 

No  abuse  of  the  privilege  of  counsel 
in  argument  to  the  jury  is  more  fre- 
quent than  an  appeal  to  the  passions  and 
prejudices  of  its  members,  and  none  is 
less  excusable  or  more  irrelevant.  It 
alwavB  involves  a  statement  of  a  fact  or 


facts  not  proved  on  the  trial,  and  almost 
always  of  facts  real  or  imaginary  of 
which  proof  would  have  been  incompe- 
tent. A  wilful  and  deliberate  statement 
of  a  fact  not  in  evidence,  inadmissible  if 
offered,  calculated  and  intended  to  cre- 
ate prejudice,  arouse  passion,  and  pro- 
voke resentment  in  the  jury,  by  counsel 
in  argument,  necessarily  leads  to  a  re- 
versal, if  the  offending  counsel  wins  a 
verdict,  in  spite  of  efforts  of  the  court 
to  cure  the  evil,  since  knowledge  of  the 
damaging  fact  can  never  be  eradicated 
from  the  jurors'  minds.**' 

This  misconduct  manifests  itself  in 
varied  guises. 

b.  Bequests  for  favor. 

The  improper  speech  may  consist  of 
an  unwarrantable  and  florid  eulogy  of 
the  speaker's  client.**^  It  may  be  an 
attempt  to  curry  '   vor  with  the  jury  by 


The  court  regarded  this  conduct  of  coun- 
sel and  court  as  having  prevented  a  fair 
trial  by  prejudicing  the  jury  against  the 
defendant.     Ibid. 

A  judgment  was  reversed  and  a  new  trial 
granted  in  Illinois  C.  R.  Co.  v  Proctor 
(1906)  122  Ky.  92.  89  S.  W.  714,  partly  be- 
cause counsel  for  the  plaintif]f  in  his  ar^- 
ment  to  the  jury  on  the  trial  of  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  negligently  inflicted  had  introduced, 
without  having  put  it  in  evidence,  a  rule 
of  the  defendant  promulgated  for  the  guid- 
ance of  its  servants  in  moving  trains,  and 
had  unfavorably  interpreted  its  language 
and  commented  upon  its  having  been,  as  he 
asserted,  occasionally  set  aside.  In  this 
case,  however,  the  offending  counsel  had 
been  guilty  of  grosser  misconduct  in  his 
appeals  to  the  passions  and  prejudices  of 
the  jurors. 

tt4lt  is  reversible  error  for  the  court  in 
the  trial  of  an  action  against  a  railroad 
company  by  an  administratrix  for  wrong- 
fully causing  the  death  of  her  intestate,  a 
servant  of  defendant  killed  while  coupling 
cars,  to  permit,  over  defendant's  objection 
and  without  rebuke  or  corrective  instruc- 
tions, plaintiff's  counsel  to  read  to  the  jury 
in  his  closing  argument  a  newspaper  article 
descriptive  of  an  alleged  scene  wherein  an 
inventor  was  unsuccessful  in  Interesting  a 
railroad  officer  in  a  device  to  protect  life 
and  limb  of  railroad  employees,  and  in 
which  the  ofScial  discouraged  overtures  by 
saying  that  what  the  inventor  aimed  to  con- 
serve was  the  cheapest  item  in  railroading, 
as  death  merely  stopped  wages  without  en- 
tailing a  loss,  and  an  invention  which  would 
save  property  had  alone  a  chance  of  adop- 
tion by  railroads.  Chicago  &  A.  R.  Co.  v. 
Bragonier  (1883)  13  111.  App.  467. 

lie  reasons  given  by  the  court  for  this 
conclusion  were  that  it  did  not  appear  tiiat 
the  parties  to  the  dialogue  had  any  relation 
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to  the  defendant's  road,  but  apart  from  this 
it  was  designed  to  stigmatize  all  railroads 
as  reckless  in  caring  for  the  lives  of  their 
servants,  and  was  especially  calculated  to 
prejudice  the  jury  in  the  case  at  bar,  and 
finally,  whether  the  article  was  a  true  or 
false  report  it  had  no  bearing  upon  the 
issues  on  trial,  and  would  have  been  prompt- 
ly excluded  had  it  been  offered  in  evidence. 

When  a  trial  court  overrules  an  objection 
and  permits  counsel  for  the  plaintiff  in  sum- 
ming up  to  the  jury  in  an  action  by  a  land- 
owner to  recover  damages  due  to  construct- 
ing and  running  a  railroad  in  the  street  in 
front  of  his  premises,  to  read  from  a  news- 
paper a  wholly  irrelevant  account  of  the 
death  of  a  boy  from  a  live  wire  in  a  neigh- 
boring city,  long  left  dangling,  filled  with 
denunciation  of  public  service  corporations 
and  negligent,  inefficient  public  officers,  a 
prejudicial  error  is  committed  which  re- 
quires a  reversal  and  new  trial.  Williams 
V  Brooklyn  Elev.  R.  Co.  (1891)  126  N.  Y. 
96,  26  N.  E.  1048. 

An  order  for  a  new  trial  moved  on  the 
minutes  of  the  court,  granted  for  the  double 
reason  that  the  damages  awarded  by  the 
jury  were  inadequate,  and  that  counsel  was 
guilty  of  misconduct  in  exhibiting  to  the 
jury  for  the  purpose  of  discrediting  the  ad- 
verse litigant  a  newspaper  cartoon,  will  not 
be  disturbed  on  appeal.  McKeever  v.  Weyer 
(1880)  11  N.  Y.  Week  Dig.  258. 

886  When  error  is  alleged  on  appeal  of 
the  use  of  a  newspaper  clipping  by  the 
successful  counsel  in  addressing  the  jury, 
and  the  record  does  not  disclose  what  his 
comments  were,  it  must  be  presumed  that 
the  action  of  the  trial  court  in  the  premises 
was  correct,  and  that  the  counsel's  remarks 
were  legitimate  and  proper.  Baldwin  v. 
Bricker  (1882)   86  Ind.  221. 

838  Carter  v.  Walker  (1914)  —  Tex.  Civ. 
App.  — ,  165  S.  W.  483. 

887  Where  the  issue  on  trial  was  the  true 
state  of  an  account  between  banker  and  de- 
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a  tale  of  his  position  or  association.*^^ 
It  may  be  a  direct  bid  for  sympathy  for 
a  deserving  object,'*  but  the  sting  some- 
times may  be  taken  away  by  proper 
instructions  from  the  court.*** 

€.  Contracts  of  wealth  atid  poverty  of 
opposing  litigants. 

Oftener  than  otherwise,  this  miscon- 
duct consists  of  an  invidious  contrast  of 
the  wealth  and  poverty — the  strength 
and  weakness — of  the  opposing  litigants. 


The  unequal  struggle  of  the  combatants 
is  depicted  and  to  the  poorer  one  is  as- 
cribed all  the  merit  and  desert,  and  if 
the  richer  one  is  not,  as  he  frequently  is, 
denounced  as  an  unscrupulous  and  un- 
fair antagonist,  he  is  at  least  referred  to 
as  having  the  ability  to  pay  roundly  any 
damages  awarded  without  feeling  a  loss. 
The  courts  unreservedly  condemn  this 
misconduct,  and  when  they  perceive  that 
the  verdict  rendered  on  the  trial  was 
wholly  or  substantially  the  result  of  it. 


positor,  and  the  latter  admittedly  kept  in-  ^ 
adequate  data  respecting  his  deposits  and 
drafts,  depending  upon  the  former's  ac- 
curacy and  integrity,  a  statement  entirely 
unsupported  by  any  evidence  and  objected 
to  by  the  banker's  counsel,  made  in  sum- 
ming up  to  the  jury  by  the  depositor's 
counsel,  that  his  client  was  a  large-hearted, 
great-souled  man,  confiding  and  trusting, 
and  not  one  of  those  grasping  men  who 
keep  a  strict  account  of  every  cent  they 
spend,  not  rebuked  or  counteracted  by  in- 
structions of  the  court,  even  if  withdrawn 
by  the  speaker,  constitutes  cause  for  a 
reversal.  Wolffe  v.  Minnis  (1883)  74  Ala. 
386. 

In  the  trial  of  an  action  to  recover  on  a 
fire  insurance  policy,  where  an  issue  was 
raised  respecting  the  truth  of  the  state- 
ments in  the  application  relating  to  the 
ownership  and  interest  of  the  policyhold- 
t^rs  in  the  insured  property  as  entire,  sole, 
and  unconditional,  it  was  esteemed  one 
ground  to  reverse  a  judgment  against  the 
insurer  that,  over  the  objection  and  excep- 
tion of  its  counsel,  the  trial  court  had  de- 
clined to  interfere,  but  had  allowed  the 
policyholders'  counsel  in  his  closing  argu- 
ment to  the  jury  to  say,  without  any  basis 
in  the  evidence,  that  his  client's  ancestors 
(whom  he  named)  were  well  known  to 
him  and  to  everyone  else  who  lived  in  the 
same  community,  and  that  their  honor,  in- 
tegrity, honesty,  and  truthfulness,  and  that 
of  their  descendants,  had  never  Ijeen  called 
in  question  until  this  soulless  corporation, 
the  defendant  in  this  case,  had  charged  one 
of  the  descendants  (naming  one  of  the  plain- 
tiffs) with  falsehood,  fraud,  and  misrepre- 
sentation in  procuring  the  policy.  Com- 
mercial F.  Ins.  Co.  V.  Allen  (1886)  80  Ala. 
571,  1  So.  202. 

In  the  trial  of  an  action  for  damages 
brought  against  a  hotel  company  for  an 
assault  and  battery  on  the  plaintiff,  by  its 
manager  in  the  line  of  his  employment,  a 
statement,  without  any  evidence  to  sup- 
port it,  by  the  plaintiff's  counsel  in  argu- 
ment to  the  jury  that,  had  the  manager 
simply  asked  the  plaintiff's  name  before 
striking,  it  would  have  been  sufficient,  for 
that  name  is  known  and  honored  all  over 
the  county,  not  rebuked  and  excluded  by 
the  court  on  objection,  entitled  the  defend- 
ant to  a  reversal  of  the  judgment  against 
it.  Morris  Hotel  Co.  v.  Henley  (1906)  145 
Ala.  678,  40  So.  52. 
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A  statement  by  counsel  for  the  plaintiffa 
in  addressing  the  jury,  that  he  had  known 
the  plaintiffs  for  many  years  and  knew 
their  previous  good  character  and  reputa- 
tion, and  that  their  character  and  reputa- 
tion were  the  best  kind  of  evidence  in  their 
behalf,  is  a  statement  of  matters  of  fact 
outside  the  record,  which  counsel  has  no 
right  to  make,  and  when  it  is  permitted  by 
the  court  notwithstanding  due  objection^ 
and  thus  tacitly  held  to  be  le^timate  argu- 
ment, there  is  reversible  error.  Cutler  v. 
Skeels  (1896)  69  Vt.  154,  37  Atl.  228. 

•38  An  attempt  to  win  the  sympathy  or 
favor  of  the  jury  by  counsel  in  argument, 
by  referring  to  his  client's  membership  in 
a  trades  union,  in  association  with  other 
improper  remarks,  has  brought  about  a  re- 
versal. Fischer  v.  Midland  Casualty  Co. 
(1914)  189  111.  App.  486. 

830  An  assertion  unbased  in  evidence  of  a 
fact  of  which  evidence,  if  offered,  would 
have  been  irrelevant,  designed  to  excite  the 
sympathy  of  the  jury,  by  counsel  for  a 
widow  in  addressing  the  jury  on  the  trial 
of  an  action  against  a  township  for  negli- 
gently causing  her  husband's  death  hy 
means  of  a  live  electric  wire  in  a  highway, 
to  the  effect  that  the  plaintiff  and  her  chil- 
dren would  have  to  be  supported  by  charity 
unless  the  jury  gave  her  a  verdict,  is  so 
prejudicial  to  the  defendant  that  a  verdict 
against  it  cannot  be  allowed  to  stand. 
Davis  V.  Stowe  Twp.  (1917)  256  Pa.  86,  100 
Atl.  529. 

The  counsel  for  the  prisoner  on  the  trial 
of  an  indictment  for  the  murder  of  his  wife, 
in  Reg.  v.  Mclntyre  (1847)  2  Cox,  C.  C. 
(Eng.)  379,  addressed  the  jury  as  to  miti- 
gating circumstances,  when  the  court  inter- 
vened to  remark  that,  if  he  was  asking  the 
jury  to  recommend  the  prisoner  to  mercy^ 
he  should  pay  no  heed  to  the  recommenda- 
tion should  one  be  given,  as  the  appeal  of 
counsel  was  very  improper  practice. 

wo  It  having  been  proven  in  the  trial  of 
an  action  for  negligently  causing  a  death, 
that  the  plaintiff,  present  in  person,  was 
the  widow  of  deceased,  a  refusal  of  the 
trial  court  to  discharge  the  jury  because 
her  counsel  in  argument  to  it  eulogized  his 
client's  good  qualities  and  commented  on 
her  attractions,  constitutes  no  reversible 
error,  where  the  court  sustained  an  objec- 
tion to  the  remarks  and  admonished  the 
jury  to  disregard  the  language  used,  and 
the  verdict  was  in  other  respects  not  open. 
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they  set  it  aside  without  hesitation  and 
reverse  for  a  new  trial,^^  especially 
where  the  trial  court  had  failed  to  re- 
buke or  restrain  the  offending  counsel^  or 
to  caution  the  jury  against  allowing  the 


improper  speech  to  influence  the  ver- 
dictW2 

But  reversals  have  been  the  penalty  of 
such  misconduct  in  some  eases  where  the 
court  did  admonish  the  offender,  or  in- 


to criticism.  Glasgow  Electric  Light  &  Ice 
Co.  V.  Clark  (1914)  158  Ky.  734,  166  S.  W. 
214. 

341  In  Chicago,  R.  I.  &  T.  R.  Co.  v.  Langs- 
ton  (1899)  92  Tex.  709,  60  S.  W.  674,  51  S. 
\V.  331,  a  judgment  against  a  railroad  com- 
pany for  apparently  excessive  damages  in 
an  action  for  personal  injuries  was  reversed 
because  counsel  in  argument  had  appealed 
to  the  passions  and  prejudices  of  the  jury 
1>T  pictures  of  the  wealth  and  power  of  the 
titffendant  and  the  poverty  and  weakness  of 
the  plaintiff. 

The  repeated  and  persistent  misconduct 
of  plaintiff's  counsel  in  a  second  trial  of  an 
action  to  recover  life  insurance  from  a  for* 
eign  fraternal  benefit  association  which  had 
in^^ured  the  life  of  her  deceased  husband,  in 
bringing  before  the  jury  in  closing  argu* 
ment  matters  not  in  evidence,  which  had 
been  pronounced  incompetent  on  appeal 
after  the  first  trial;  in  picturing  the  defend- 
ant as  the  possessor  of  hundreds  of  thous- 
ands, perhaps  millions,  of  dollars;  as  a 
collector  of  premiums  needed  for  bread  by 
widows  and  orphans  like  the  plaintiff  and 
her  children,  to  pay  salaries  to  its  officers; 
and  in  referring  to  the  long  and  unequal 
fight  of  a  poor  woman  to  get  her  just  dues, 
demands  another  reversal  Knights  of  Mac- 
cabees V.  Shields  (1915)  162  Ky.  392.  172 
S.  W.  606. 

In  the  trial  of  an  action  for  an  assault 
and  battery  where  damages,  both  compen- 
satory and  punitive,  are  claimed  and  al- 
lowed, statements  of  the  plaintiff's  counsel 
in  argument  to  the  jury  designed  to  supply 
a  want  of  evidence  in  the  case,  respecting 
defendant's  ability  to  pay  smart  money, 
dilating  upon  his  position  as  a  servant  and 
officer  of  a  powerful  and  wealthy  railroad 
corporation,  which  possibly  had  assumed  to 
pay  any  judgment  against  him  for  the  tort, 
constitute  prejudicial  misconduct  requiring 
a  reversal  and  new  trial.  Brown  v.  Swine- 
ford  (1878)  44  Wis.  282,  28  Am.  Rep.  582. 

s^  A  judgment  against  a  sheriff  for  seiz- 
ing and  selling  goods  asserted  to  belong  to 
the  plaintiff  upon  an  execution  against  his 
uncle,  who,  with  the  plaintiff's  assistance, 
had  attempted  to  leave  the  state  to  defraud 
his  creditors,  was  reversed  in  Taylor  v. 
Harris  (1896)  68  111.  App.  92.  because  the 
court  esteemed  the  evidence  too  weak  and 
inconclusive  at  best  to  uphold  the  judgment, 
and  was  of  the  opinion  that  the  verdict 
had  been  won  by  improper  language  of  the 
plaintiff's  counsel  in  his  closing  argument 
to  the  jury  characterizing  the  execution 
creditors  as  hard  and  oppressive  men, — 
millionaires  owning  nearly  all  the  land  in 
that  part  of  the  country,  who  would  not 
suffer  or  feel  the  judgment,  whereas  the 
plaintiff  was  poor  and  his  failure  to  re- 
cover would  take  away  all  his  accumula- 


tions and  practically  turn  him  and  his 
family  into  the  road  without  anything, 
which,  when  objected  to,  the  court  did  not 
rebuke. 

In  two  separate  cases  the  Kentucky 
court  of  appeals  reversed  judgments  for 
personal  injuries  against  a  railroad  com- 
pany because  counsel  for  the  plaintiffs  in 
arguing  to  the  juries  named  as  owners  of  a 
majority  of  the  stock  in  the  road  certain 
unpopular  millionaires,  and  commented  upon 
their  personal  qualities  making  for  their 
unpopularity,  where  no  evidence  had  even 
been  offered  on  the  trial  as  to  who  were 
the  stockholders,  and  where,  notwithstand- 
ing defendant's  objections  and  requests,  the 
court  neither  reprimanded  the  offending 
counsel  for  their  misconduct,  nor  admon- 
ished the  juries  against  the  prejudicial  lan- 
guage. Louisville  &  N.  R.  Co.  v.  Smith 
(1905)  27  Ky.  L.  Rep,  257,  84  S.  W.  755; 
Louisville  &  N.  R.  Co  v.  Crow  (1908)  32 
Ky.  L    Rep    1145.  107  S.  W.  807. 

An  appeal  by  the  plaintiff's  counsel  to  the 
jury  on  the  trial  of  an  action  for  libel  in 
a  newspaper  published  by  a  corporation,  to 
award  heavy  damages  because  of  the  de- 
fendant's large  income,  unchecked  by  the 
court  and  unlimited  and  uncorrected  by  his 
explicit  instructions  to  the  jury,  requires 
a  reversal  of  a  judgment  for  the  plaintiff 
for  the  reason  that,  inasmuch  as  a  cor- 
poration can  as  such  have  no  standing  or 
influence  in  society,  the  rule  of  evidence 
allowing  proof  of  the  wealth  of  an  individ- 
ual traducer  in  slander  and  libel  suits  to 
show  enhanced  injury  to  the  victim  from 
the  social  rank  and  influence  of  the  calum- 
niator does  not  apply  Randall  v.  Evening 
News  Asso.  (1893)  97  Mich.  136,  56  N.  W. 
36L 

For  counsel  in  argument  to  the  jury  on 
the  trial  of  an  action  growing  out  of  a 
building  contract,  to  insinuate,  without  ef- 
fective interference  from  the  trial  judge, 
that  his  client  is  a  working  plumber  and 
that  the  adverse  litigant  is  a  pawnbroker 
and  sleek  capitalist,  without  any  evidence 
whatever  of  the  social  condition  or  relative 
wealth  of  the  parties,  and  knowing  that  no 
such  evidence  was  admissible  and  that  ref- 
erences thereto  were  improper,  requires  a 
reversal  in  a  cause  where  the  proof  was  in 
sharp  conflict  on  all  the  issues.  Kilioren 
v.  Meehan   (1896)   68  Mo.  App.  212. 

An  appeal  unchecked  and  uncorrected  by 
proper  instructions  by  the  court,  of  counsel 
for  the  successful  litigant  in  argument,  to 
the  passions  and  prejudices  of  the  jurors 
in  the  trial  of  an  action  to  recover  land, 
declaring  that  the  corporations  and  big  rich 
landowners  want  to  buy  up  all  the  land  in 
the  county  and  let  it  rot,  and  keep  common 
people  from  getting  any  of  it  and  let  them 
rot,  is  prejudicial  misconduct  necessitating 
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struct  the  jury  to  disregard  the  offensive 
statements,  and  even  where  the  speaker 
had  withdrawn  his  remarks  or  dis- 
claimed an  intention  improperly  to  in- 
fluence the  verdict  by  them.^*' 


In  some  cases  where  judgments  have 
been  reversed  on  other  grounds,  this  mis- 
conduct has  been  a  contributing  cause  to 
the  result.*** 

In  another  case  where  the  judgment 


a  reversal,  irrespectively  of  the  ability  of 
the  reviewing  court  to  say  whether  or  not 
it  actually  influenced  the  verdict.  Stark  v. 
Brown  (1917)  —  Tex.  Civ.  App.  — ,  193  S. 
W.  716. 

For  counsel  for  the  prevailing  party,  and 
for  the  trial  court  to  allow  him,  to  discuss 
to  the  jury  in  his  closing  argument  the 
wealth  of  the  adverse  parties,  and  insist 
that  the  richer  they  were  the  greater  the 
damages  should  be  that  should  be  awarded 
against  them,  irrespectively  of  whether  or 
not  the  misconduct  was  objected  to  at  the 
time,  constitutes  reversible  error,  for  the 
double  reason  that  the  argument  was  un- 
founded in  any  actual  or  admissible  evi- 
dence and  was  simply  designed  and  tend- 
ed to  create  passion  and  prejudice  in  the 
jury.  Willis  v.  McNeill  (1882)  57  Tex.  465. 
It  is  reversible  error  for  a  trial  court  to 
permit  counsel  for  the  plaintiff  in  an  action 
against  a  railroad  company  to  recover  a 
piece  of  land  with  damages,  to  use,  in  his 
closing  address  to  the  jury,  language  to  the 
effect  that  the  defendant  was  a  big  cor- 
poration with  a  line  from  Cairo,  Illinois,  to 
Gatesville,  Texas,  and  trains  of  fine  palace 
cars,  to  which  the  plaintiff's  200-acre  farm 
was  a  little  thing,  and  had  its  paid  attor- 
neys dressed  in  fine  clothes  to  fight  for  it, 
and  that  plaintiff  was  a  young  man  just 
starting  in  life,  to  whom  his  farm  was  a 
big  thing,  and  unless  he  got  a  verdict  then 
he  could  not  recover  in  another  suit  be- 
cause the  Statute  of  Limitations  would  bar 
him.  Texas  &  St.  L.  R.  Co.  v.  Jarrell 
(1883)  60  Tex.  267. 

84S  Remarks  of  plaintiff's  counsel  in  ad- 
dressing the  jury  in  an  action  against  a 
corporation  to  recover  salary  as  general 
manager,  that  the  incorporators  were  rich 
northern  capitalists  who  came  South  to 
speculate  in  property,  and  were  trying  to 
rob  an  elegant  chivalous  southern  gentle- 
man of  his  justly  and  hard-earned  salary, 
promptly  objected  to,  even  when  mildly 
rebuked  by  the  court  as  improper  and  per- 
functorily withdrawn  by  the  speaker,  are 
nevertheless  so  seriously  prejudicial  and 
injurious  to  the  defendant  as  to  require 
that  a  new  trial  be  granted  after  a  verdict 
against  it.  Florence  Cotton  &  Iron  Co.  v. 
Field  (1894)  304  Ala.  471,  16  So.  538. 

It  is  error  to  deny  the  motion  of  a  de- 
feated plaintiff  for  a  new  trial  of  an  ac- 
tion against  the  maker  and  guarantor  of  a 
promissory  note,  grounded  on  the  miscon- 
duct of  defendant's  counsel  in  making  state- 
ments to  the  jury  in  his  argument  denuncia- 
tory of  plaintiff  as  a  wealthy  foreign  cor- 
poration doing  business  all  over  the  world, 
allowed  to  roam  at  will  and  rob  people  at 
pleasure;  whose  contract  in  suit  should  be 
held  void  as  against  public  policy,  and  at- 
tempts to  enforce  it  be  penalized  by  con- 
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fiscation  of  property  for  public  uses  as  in 
cases  of  usury,  and  in  making  assertions 
without  evidence  to  support  them  and 
against  the  objections  of  adverse  counsel,, 
that  plaintiff  at  bar  had  accepted,  as  debtor 
on  the  note  in  suit,  a  third  person  from 
whom  it  had  taken  a  mortgage  on  every- 
thing he  had,  notwithstanding  the  trial 
court  declared  in  presence  of,  though  not 
directly  to,  the  jury  that  there  was  no  evi- 
dence that  the  mortgage  had  been  given  to 
secure  the  note  in  suit,  and  the  offending 
counsel  disclaimed  intention  to  convey  the 
idea  that  it  had.  Wheeler  &  W.  Mfg.  Co. 
V.  Sterrett  (1896)  94  Iowa,  168,  62  N.  W. 
676. 

Three  separate  statements  of  counsel  in 
argument  to  the  jury  on  the  trial  of  an 
action  against  a  railroad  company  for  injur- 
ing a  passenger  through  a  decayed  station 
platform  upon  which  he  stood  while  await- 
ing his  train,  to  the  effect  that  an  aw^ard 
of  large  damages  claimed  would  not  in  the 
least  impair  the  great  annual  salary  paid 
by  the  road  to  the  opposing  counsel;  or 
interfere  with  the  clipping  of  a  single  cou- 
pon from  any  bond  owned  by  the  railroad 
company;  or  affect  the  running  of  a  single 
train,  the  w^age  of  a  single  employee,  or  the 
schedule  of  trains  operated, — each  objected 
to  as  made,  the  first  two  mildly  rebuked  by 
the  court  with  an  admonition  to  the  jury 
to  disregard  them,  and  the  third  followed 
by  the  offending  counsel's  saying  to  the 
jurors  that  he  wishes  them  to  try  the  case 
on  the  law  and  facts  and  nothing  else, — 
whether  the  offensive  and  improper  lan- 
guage was  unintentional,  reckless,  or  wilful, 
entitles  the  defendant  to  have  set  aside  a 
large  verdict  rendered  against  it  and  to  be 
granted  a  reversal  and  new  trial.  Houston, 
E.  &  W.  T.  R.  Co.  V.  McCarty  (1905)  40 
Tex.  Civ.  App.  364,  89  S.  W.  806. 

84*  There  was,  in  Sullivan  v.  Chicago,  R. 
I.  &  P.  R.  Co.  (1903)  119  Iowa,  464,  93  N. 
W.  367,  a  combination  of  three  grounds 
upon  which  a  reversal  was  ordered,  none 
of  which  was  sufficiently  strong,  had  it 
stood  alone,  to  bring  about  such  a  result, 
but  all  of  which  together  did  so.  The  first 
ground  was  the  misconduct  of  the  plaintiff's 
counsel  in  his  opening  address  to  the  jury, 
wherein  he  said  that  he  would  not  attempt 
to  state  the  defendant's  income  because  it 
would  not  be  in  evidence,  and  it  was  not 
his  purpose  to  make  any  statement  then 
except  such  as  would  be  evidence.  This 
statement  was  promptly  objected  to  and 
rebuked  by  the  trial  court,  with  the  re- 
mark that  it  was  an  improper  statement 
to  make,  and  it  was  wrong  even  to  call  the 
juror's  attention  to  surfi  matters.  The  ap- 
pellate court  considered  that  the  defend- 
ant had  been  prejudiced  by  this  misconduct, 
and  that  the  evil  effects  of  it  had  not  been 
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was  reversed  for  other  reasons,  the  court 
issued  a  warning  against  a  repetition  of 
this  misconduct?** 

In  a  few  cases  language  of  counsel  in 
aignment  to  juries,  which  appeared  to 
call  attention  to  the  poverty  of  their 
clients  and  the  wealth  of  the  adverse 
litigants  in  a  more  or  less  informal  way, 
had  apparenly  not  wrongfully  biased  the 
jury,  and  was  held  harmless.^^ 


d.  Denunciation  of  adverse  litigant, 

A  common  instance  of  misconduct  of 
counsel  in  argument  to  the  jurj'^  is  the 
unfounded  denunciation  of  the  adverse 
litigant  in  order  to  excite  the  resentment 
of  the  jury  against  him. 

This  offense,  when  not  cured  by  the 
action  of  the  trial  court,  is  ordinarily  a 
cause  for  annulling  a  verdict  and  revers- 
ing a  judgment.**'    This  result  has  fol- 


fully  removed  from  the  minds  of  the  jury- 
men, and  while  it  would  not  say  that  it 
would  reverse  the  judgment  on  this  ground 
alone,  yet  it  did  say  that  a  new  trial  ought 
to  be  granted  without  hesitation  whenever 
it  reasonably  appeared  that  a  verdict  might 
have  been  influenced  by  misconduct  of  such 
character. 

The  remarks  of  counsel  for  the  plaintiff 
in  argument  to  the  jury  in  the  trial  of  an 
action  against  a  railroad  company  for  per- 
sonal injury,  to  the  effect  that  the  defend- 
ant could  appeal,  but  the  plaintiff  would 
have  to  take  what  the  jury  gave  hina  be- 
cause he  was  poor  and  had  no  money  to  ap- 
peal, were  denounced  as  improper  m  Louis- 
ville, H.  &,  St.  L.  R.  Co.  V.  Morgan  (1901) 
110  Ky.  740,  62  S.  W.  736,  but  in  associa- 
tion with  the  statement  of  the  court  that 
it  would  not  for  that  reason  alone  reverse 
the  judgment,  inasmuch  as  it  had  decided 
to  reverse  it  for  other  reasons. 

An  appeal  to  the  passions  and  prejudices 
of  the  jury  by  plaintiff's  counsel  in  argu- 
ment on  the  trial  of  a  personal  injury  ac- 
tion against  a  railroad  company,  by  mak- 
ing invidious  comparisons  of  the  wealth 
and  poverty  of  the  opposing  litigants,  was 
one  of  the  causes  that  moved  the  court  to 
reverse  and  grant  a  new  trial  in  Illinois  C. 
R.  Co  V.  Proctor  (1906)  122  Ky.  92,  89  S. 
W.  714. 

M^  Allusions  made  by  counsel  in  address- 
ing the  jury  in  a  pergonal  injury  case 
against  a  railroad  company,  not  based  on 
evidence  and  not  legitimate  deductions  from 
any  evidence  in  the  record,  to  Jay  Gould 
and  modern  railroad  economics,  were  re- 
ferred to  by  the  court  in  reversing  judg- 
ment in  Williams  v.  St.  Louis  &  S.  F.  R.  Co. 
(1894)  123  Mo.  673.  27  S.  W.  367,  for  error 
in  the  reception  of  evidence,  with  an  ad- 
monition not  to  repeat  them  again 

SM  A  remark  by  counsel  addressing  a  jury 
on  tbe  trial  of  an  action  against  a  munici- 
pality for  injuries  to  a  horse  and  wagon,  in 
which  the  evidence  showed  that  the  plain- 
tiff ran  a  small -baggage,  onC'horse  express, 
that  he  did  not  ask  a  verdict  because  his 
client  was  a  poor  man  nor  because  his  ad- 
versary was  rich  and  powerful,  but  only 
such  a  verdict  as  the  law  and  evidence  war- 
ranted, was  held  not  so  inconsistent  with 
a  fair  trial  as  to  require  a  new  trial.  Gil- 
man  v.  Laconia  (1902)  71  N.  H.  212,  51 
At  I.  631. 

A  reference  in  argument  by  counsel  to 
tbe  jury  to  one  of  the  parties  as  a  benevo- 
lent millionaire,   even   if   without   warrant 
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in  the  evidence,  furnishes  no  reason  to  dis- 
turb a  verdict,  since  it  must  be  presumed 
that  the  jury  heeded  the  instruction  of  the 
trial  court  not  to  consider  the  statement 
for  any  purpose  unless  it  was  sustained  by 
evidence.  Hamlin  v.  Philbrook  (1916)  — 
N.  H.  — ,  97  Atl.  977. 

When  counsel  for  a  successful  defendant 
in  addressing  the  jury  upon  the  trial  of  an 
action  upon  a  promissory  note  given  for 
lightning  rods,  and  alleged  to  have  been 
procured  by  conspiracy  and  fraud,  remarked 
tliat  he  noticed  in  a  local  newspaper  a 
statement  that  the  plaintiff,  who  was  act- 
ing as  his  own  counsel  in  the  case,  owned 
more  than  fifty  houses,  but,  on  objection, 
explained  that  plaintiff's  wealth  had  noth- 
ing to  do  with  the  case,  that  the  speaker 
merely  intended  to  observe  that,  if  the 
plaintiff  did  own  any  houses,  he  did  not  be- 
lieve that  he  had  these  lightning  rods  on 
them,  the  remarks  cannot  be  regarded  as 
prejudicial  or  as  transcending  the  bounds 
of  excusable  argument.  Kirby  v.  Berguin 
(1902)    16  S.  D.  444,  «0  N.  W.  856 

Remarks  made  by  'counsel  for  the  plain- 
tiff in  addressing  the  jury  on  the  trial  of 
an  action  by  a  depositor  against  a  savings 
bank  to  recover  possession  of  his  pass  book, 
surrendered  by  a  robber  to  whom  the  bank 
paid  the  credit,  that  the  speaker  had 
watched  for  several  years  the  bank's  re- 
ports, and  its  deposits  exceeded  $3,000,000, 
and  its  earnings  on  loans  were  3  per  cent  to 
4  per  cent,  were  held  harmless,  or  at  least 
unworthy  of  condemnation.  Wegner  v.  Sec- 
ond Ward  Sav.  Bank  (1890)  76  Wis.  242,  44 
N.  W.  1096. 

w  An  objection  and  exception  by  defend- 
ant's counsel  to  a  statement  by  plaintiff's 
counsel  in  addressing  the  jury,  that  defend- 
ant, when  living  in  a  named  county  of  the 
state,  was  dodging  the  officers  of  the  law 
for  two  or  three  years,  in  that  state  at  first, 
and  later  in  an  adjoining  state,  to  support 
which  there  was  absolutely  no  evidence,  to 
the  refusal  of  the  trial  court  to  reprimand 
the  offender  and  to  instruct  the  jury  in 
correction,  afford  good  ground  for  reversing 
tbe  judgment  Young  v.  Pollak  (1888)  85 
Ala.  439.  5  So.  279. 

It  is  prejudicial  to  an  extent  requiring 
a  reversal,  for  counsel  for  the  prevailing 
party  in  an  action  to  recover  damages  for 
the  breach  of  a  contract  to  saw  railroad 
ties,  in  addressing  the  jury,  to  assert,  with- 
out any  evidence  whatever  in  the  case  to 
sustain  the  assertion,  that  his  client  was 
notified  by  his  adversary  to  stop  sawing 
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lowed  where  the  improper  speeoh  of 
counsel  only  insinuated,  without  directly 
charging^  wrongful  conduct  in  the  ad- 
verse litigant.*** 

If  the  adverse  litigant  happens  to  be 


a  corporation^  it  is  a  favorite,  but  ex- 
tremely hazardous,  pastime  of  some  ad* 
vocates  in  argument  to  the  jury,  without 
justification  by  any  evid^ice  in  the  ease, 
to   attack  it,'^  or  corporations  of  its 


because  he  was  losing  money  on  the  ties, 
^vhen  the  trial  court  neither  rebuked  the 
misconduct  nor  warned  the  jury  to  disre- 
gard the  improper  language.  Owensboro 
Shovel  &  Tool  Co.  v.  Moore  (1913)  164  Ky. 
431,  157  S.  W.  1121. 

The  testimony  brought  out  on  cross-ex- 
amination of  a  defendant  on  the  trial  of 
an  action  against  a  surgeon  for  malpractice 
in  treating  the  plaintifif's  wounded  and 
broken  limb,  that  he  owned  and  managed 
farms,  but  was  not  largely  engaged  per- 
sonally in  farming,  affords  no  basis  for 
plaintiff's  counsel  to  argue  to  the  jury  de- 
fendant's general  professional  incompe- 
tence, not  charged  in  the  declaration  nor  at- 
tempted to  be  proved  in  evidence;  and 
therefore  the  failure  or  refusal  of  the  court, 
when  so  requested,  to  withdraw  from  the 
jury  all  question  of  defendant's  general 
competence,  and  to  instruct  it  that  his  gen- 
eral competency  as  a  surgeon  must  be 
deemed  conceded,  and  that  plaintiff  could 
only  recover  on  the  ground  that  defendant 
had  not  properly  used  the  skill  which  he 
in  fact  possessed,  constitutes  prejudicial 
error  that  requires  a  reversal  of  the  judg- 
ment. Mayo  y.  Wright  (1886)  63  Mich.  32, 
29  N.  W.  832. 

It  is  reversible  error  in  the  trial  court, 
when  due  objection  has  been  made  and  his 
interference  has  been  requested,  not  to  re- 
buke improper  statements  of  counsel  in 
argument  to  the  jury,  unfounded  in  any  evi- 
dence in  the  case,  and  to  decline  to  give  the 
jury  corrective  instructions,  after  counsel 
for  the  plaintiff,  suing  for  injuries  suffered 
by  the  attack  of  a  savage  dog  belonging 
to  the  defendant  (keeper  of  a  playhouse 
and  saloon),  bad,  when  addressing  the  jury, 
without  any  supporting  proof,  accused  the 
defendant  of  maintaining  an  unlawful  and 
disreputable  place  of  resort  for  dissolute 
persons,  and  essayed  a  repetition  of  his 
offense  Fisher  v.  Weinholzer  (1903)  91 
Minn.  22,  97  X.  W.  426. 

A  charge  by  defendant's  counsel  in  ar- 
gument to  the  jury  on  a  new  trial  of  an 
■action  begun  in  the  justices'  court  to  re- 
cover possession  of  a  steer  which  both  liti- 
gants claimed  to  own,  that  the  plaintiff 
got  his  start  and  made  his  money  by  round- 
ing up  unbranded  cattle  in  the  West,  steal- 
ing and  branding  the  beasts  as  his  own; 
that  he  was  a  cattle  thief,  and  was  trying 
to  do  the  same  thing  again,  not  rebuked  by 
the  court  on  the  ground  that  it  was  jus- 
tifiable deduction  from  the  testimony,  where 
there  was  none  in  the  record,  being  plainly 
prejudicial,  requires  a  reversal  of  the  judg- 
ment in  a  case  where  the  evidence  was  even- 
ly balanced.  Massengale  v.  Rice  (1902) 
04  Mo.  App.  430,  68  S.  W.  233. 

The  misconduct  of  counsel  for  the  pre- 
vailing party  in  argument  to  a  trial  jury, 
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in  charging  the  adverse  litigant  with  the 
deliberate  purpose  and  effort  to  suppress 
the  truth,  and  with  having  hired  an  at- 
torney to  effect  that  purpose,  without  any 
justification  in  the  evidence  or  interference 
from  the  trial  court,  is  ground  for  a  re- 
versal and  a  new  trial.  Hayes  v.  Smith 
(1900)  62  Ohio  St.  161,  56  N.  E.  879,  7 
Am.  Neg.  Rep.  493. 

SM  Insinuations  by  plaintiff's  counsel  in 
argument  to  the  jury  in  an  action  against 
husband  and  wife  for  personal  and  proper- 
ty injuries  from  holes  dug  in  a  highway  by 
the  tortious  act  of  the  wife,  absolutely  un- 
founded in  the  evidence,  implying  that  the 
husband  himself  made  the  excavations  in 
the  nighttime,  constitute  reversible  error 
where  the  trial  court  failed  to  rebuke  the 
offending  counsel,  or  to  instruct  the  jury 
to  ignore  his  statements.  Sweezy  v.  Fisher 
(1905)   142  Mich.  258,  106  N.  W.  749. 

A  counsel  trying  a  case  who  had  asked 
on  cross-examination  the  adverse  litigant, 
when  testifying  in  his  own  behalf,  whether 
he  had  not  made  to  him  a  certain  material 
statement  respecting  his  liability,  and  had 
received  an  answer  in  the  negative,  is  guilty 
of  such  prejudicial  misconduct  in  his  clos- 
ing argument  as  requires  a  new  trial  to  be 
granted,  when  he  calls  the  jury's  attention 
to  the  question  and  answer,  and  invites  the 
jurors  to  consider  whether  he  had  not  some 
foundation  for  his  query,  and  to  consider  al- 
so the  manner  of  the  witness  in  replying. 
Moran  v.  Baldi  (1902)  71  N.  H.  490,  53  Atl. 
307. 

•*«0n  the  trial  of  an  action  to  recover 
damages  flowing  from  an  alleged  negligent 
storage  of  cotton,  where  the  testimony  had 
been  nearly  balanced,  a  statement  luisup- 
ported  by  any  evidence  whatever  by  the 
plaintiff's  counsel  in  his  argument  to  the 
jury,  not  corrected  by  an  instruction  from 
the  court  to  disregard  it,  that  the  word 
"union"  in  the  defendant's  corporate  name 
implied  that  it  had  bought  up  all  the  com- 
presses in  ihe  state  and  was  a  monopoly, 
was  held  to  have  been  so  prejudicial  and 
injurious  to  the  defendant  as  to  entitle  it 
to  a  reversal.  Union  Compress  Co.  v. 
Wolf  (1896)  63  Ark.  174,  37  S.  W.  877. 

For  counsel  in  addressing  the  jury  in  a 
garnishment  proceeding  to  collect  a  judg- 
ment for  libel,  to  refer  to  the  managing 
director  of  the  newspaper  which  published 
the  libel  and  of  its  successor  as  sitting  out 
of  sight  and  writing  sensational  articles 
against  his  fellow  citizens  as  he  had  the 
libel,  when  the  fact  was  that  a  verdict  in 
his  favor  had  been  directed  by  the  court  in 
the  libel  suit  because  it  conclusively  ap- 
peared that  he  had  had  nothing  to  do  with 
the  libelous  article,  is  grossly  improper  and 
unjust,  and  has  a  natural  tendency  greatly 
to   prejudice   the   jury.     Long  v.   Evening 
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dass  generally y**^  and  notably  in  trials 
to  reeover  for  peraonal  injniiea.^^^ 


The  hazard  of  a  reversal  has  some* 
times  been  sucoessfnlly  taken  and  es- 


News  AsBo.  (1897)  113  Mich.  261,  71  N.  W. 
492.  In  this  case  a  judgment  in  favor  of 
the  offending  counsers  cUent  was  reversed, 
but  not  explicitly  upon  the  ground  of  his 
misconduct,  although  that  apparently  was 
a  factor  contributing  to  the  result.  At  all 
events  the  court  vigorously  condemned  the 
impropriety. 

On  the  trial  of  an  action  against  a  rail- 
road company  by  a  station  agent,  to  re- 
rover  salary  and  commissions,  defended  on 
the  ground  that  he  was  short  in  his  ac- 
counts and  negligent  in  his  duties,  a  state- 
ment by  plaintifTs  counsel  in  addressing 
the  jury  to  the  effect  that  defendant  was 
and  had  been  continually  hounding  and 
persecuting  plaintiff,  determined  to  down 
him  at  all  hazards,  and  that,  although  he 
had  been  tried  and  acquitted  by  a  jury,  the 
prosecutions  in  the  courts  were  still  kept 
up  and  should  be  effectually  stopped,  is 
flagrant  misconduct  which  was  not  only 
calculated  to  arouse  passion,  but  introduced 
matter  foreign  to  the  record  of  a  damaging 
character,  which  must  have  had  weight  in 
winning  a  verdict  for  the  full  amount 
claimed,  and  therefore  the  judgment  should 
be  reversed.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Johnson  (1893)  5  Tex.  Civ.  App.  15,  23 
S.  W.  826. 

The  remarks  of  counsel  for  the  plaintiff 
in  addressing  the  jury  on  the  trial  of  an 
action  against  a  railroad  company  to  re- 
cover damages  for  losses  in  the  weight  and 
value  of  cattle  shipped  to  market  and  un- 
duly delayed  en  route,  and  other  claims, 
referring  to  the  shipping  contracts  put  in 
evidence  by  the  defendant,  and  asserting 
without  a  shadow  of  evidence  to  warrant 
the  assertion,  that  the  railway  company 
had  just  such  men  as  those  who  prepared 
the  shipping  contracts  employed  to  rob 
citizens  of  uieir  property,  goes  beyond  the 
mere  expression  of  an  opinion  of  the  hon- 
esty and  fair  dealing  oi  an  adversary  in 
the  litigation  and  outside  the  limits  of 
legitimate  argument,  and  when  objected  to 
the  misconduct  furnishes  ground  for  re- 
versaL  Missouri  K.  &  T.  R.  Co.  v.  Hug- 
gins  (1901)  —  Tex.  Civ.  App.  — ,  61  S.  W. 
976. 

'M  The  statements  of  the  plaintiff's  coun- 
sel in  argument  to  the  jury  upon  the  trial 
of  an  action  to  recover  upon  an  accident 
insurance  policy  for  the  death  of  the  in- 
sured in  a  collision  of  motor  cycles,  one  of 
which  he  was  riding,  unsupported  by  any 
evidence  in  the  case,  referring  to  sharp 
practices  of  insurance  companies  in  gen- 
eral, plainly  intended  to  provoke  passion 
and  prejudice  in  the  jury,  entitle  the  de- 
fendant to  a  reversal  of  the  iudgment. 
Fischer  y.  Midland  Casualty  Co.  (1914)  189 
m.  App.  486. 

The  denunciation  by  counsel  in  his  clos- 
ing address  to  the  jury  of  the  testimony 
of  a  president  of  a  bank  who  had  been  a 
witness  for  the  adverse  litigants  to  prove 
certain    transactions    and    loans    between 


them  and  his  bank,  coupled  with  a  tirade 
against  national  banks  as  a  class  as  habitual 
perpetrators  of  frauds  on  general  credi- 
tors in  all  failures  and  deeds  of  trust  by 
securing  to  themselves  preferences  of  fic- 
titious debts,  and  of  the  particular  bank 
as  asserting  false  claims  in  the  instant  case, 
unwarranted  and  unfounded  by  any  evi- 
dence on  the  trial,  allowed  to  go  unrebuked 
and  uncorrected  by  the  trial  judge,  requires 
a  reversal.  Baum  v.  Sanger  (1898)  —  Tex. 
Civ.  App.  — ,  49  S.  W.  650. 

WlAn  appeal  by  counsel  for  the  plaintiff 
in  a  personal  injury  action  against  a  rail- 
road company,  to  the  passions  and  preju- 
dices of  the  jury,  by  assertions  that  the  de- 
fendant preferred  trials  in  the  Federal 
rather  than  in  state  courts,  was  one  of 
several  grounds  for  which  the  judgment  was 
reversed  and  a  new  trial  was  granted  in 
Illinois  C.  R.  Co.  v.  Proctor  (1906)  122  Ky. 
92,  89  S.  W.  714. 

A  verdict  against  a  railroad  company  in 
favor  of  a  plaintiff  injured  while  attempt- 
ing to  drive  across  a  railroad  track  at  a 
highway  crossing,  by  his  horse  becoming 
frightened  and  nncontroHable  through  the 
lowering  of  the  gates  across  his  path,  was 
set  aside  because  counsel  for  the  plaintiff 
in  his  argument  to  the  jury  stated  in  effect, 
without  evidence  to  support  him,  that  the 
railroad  had  indulged  for  a  long  time  in 
the  dangerous  practice  of  dropping  the 
gates  in  front  of  teams  approaching  the 
crossing.  Heald  v.  Concord  &  M.  R.  Ca 
(1894)  68  N.  H.  49,  44  Atl.  77. 

The  fact  being  neither  in  issue  nor  proved 
on  the*  trial  of  an  action  by  a  servant 
against  his  master  for  personal  injuries 
suffered  in  the  course  of  his  employment, 
it  constitutes  misconduct  for  which  the 
servant's  judgment  should  be  reversed  for 
his  counsel  in  argument  to  the  jury  to  as- 
sert that,  after  the  injuries  occurred,  the 
master  failed  to  care  for  and  furnish  food 
and  medical  service  to  the  injured  servant 
Greenville  Oil  &  Cotton  Co.  v.  Davenport 
(1896)  —  Tex.  Civ.  App.  — ,  37  S.  W.  624. 

The  action  of  the  court  on  the  trial  of  a 
suit  by  a  passenger  against  a  street  rail- 
way company  for  personal  injuries,  in  ad- 
mitting, over  an  objection  that  it  was  ir- 
relevant and  immaterial,  testimony  by  one 
witness,  the  son  of  another  who  testified 
in  plaintiff's  behalf,  to  the  effect  that  he, 
being  in  defendant's  employ,  had  visited  his 
parent  at  the  request  of  the  defendant's 
superintendent  to  talk  about  the  case,  ag- 
gravated by  the  assertion  of  plaintiff's 
counsel  in  argument  to  the  jury  that  de- 
fendant had  tried  to  get  the  parent  wit- 
ness to  change  her  testimony  by  threaten- 
ing to  discharge  the  son,  where  the  evidence 
disclosed  no  threat,  but  merely  a  remark  of 
the  superintendent  that  the  parent  had  re- 
fused to  talk  with  the  representatives  of 
the  company  and  appeared  to  be  "sore'^ 
against  it,  followed  by  an  interrogation  to 
the  son  as  to  whether  he  thought  it  right 
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eaped  either  through  the  curative  in- 
structions of  the  trial  court,***  the  dis- 
inclination of  the  reviewing  court  to 
impute  reversible  error  to  the  judge  at 
trial,**'  or  for  the  reason  that  the  mis- 
conduct was  not  important.*** 

e.  Unwarranted  attacks  on  persons  tu^^ 
cused  of  crime  hy  prosecuting  coun- 
sel in  criminal  trials. 

Appeals  of  prosecuting  oflScers  trying 
criminal  causes  to  the  prejudices  of 
juries,  by  impeaching  without  evidence 
the  characters  of  defendants,  or  imput- 
ing without  proof  their  guilt  of  other 
crimes,  are  common  offenses. 

The  character  of  an  accused  not  put 


in  issue  in  a  criminal  trial  is  not  a 
proper  subject  of  comment  by  counsel 
for  the  state  in  argument  to  the  jury.*** 

A  conviction  should  be  reversed  where 
the  trial  court,  notwithstanding  the 
prisoner's  objection,  allowed  the  public 
prosecutor  in  his  argument  to  the  jury  to 
assert  that  defendant's  character  was 
bad.**« 

Convictions  in  murder  trials  have  been 
reversed  because  the  public  prosecutor 
in  his  argument  to  the  jury,  either  with- 
out any  or  with  inadequate  and  in- 
efficient corrective  action  by  the  trial 
court,  appealed  to  race  hatred,**'' 
charged  the  defendant  with  having  been 
guilty  of  a  prior  murder  for  which  he 
had  been  tried  and  acquitted,***  with  the 


for  the  company  to  employ  one  whose  parent 
felt  thus,  constitutes  reversible  error.  Chi- 
cago City  R.  Co.  V.  Heydenburg  (1905)  118 
111.  App.  387. 

S6S  Upon  the  trial  of  an  action  to  recover 
damages  for  fraudulent  misrepresentation 
in  selling  a  business,  in  which  it  had  been 
shown  without  objection  that  the  defend- 
ant had  served  a  term  in  the  penitentiary, 
a  remark  by  plaintiff's  counsel  in  argument 
to  the  jury  that  the  defendant's  attorneys 
dared  not  open  his  record  since  he  came 
back  from  prison,  while  improper,  does  not 
call  for  a  reversal,  where  the  court  cured 
its  ill  effect  by  instructing  the  jury  to  dis- 
regard it  and  not  to  consider  remarks  of 
that  character.  Bunck  v.  McAulay  (1915) 
84  Wash.  473,  147  Pac,  733. 

868  In  a  civil  action  in  which  was  in  issue 
the  question  whether  or  not  the  note  of  a 
third  party  transferred  by  defendant,  a  cor- 
poration, to  the  plaintiff,  was  passed  and 
accepted  as  payment  to  its  amount,  and 
in  which  the  plaintiff  had  a  verdict,  where 
the  plaintiff's  counsel  in  addressing  the  jury 
was  allowed  by  the  trial  judge,  against  his 
opponent's  objection,  to  argue  that  a  scheme 
existed  whereby  an  officer  of  the  defendant 
foisted  the  note  on  the  plaintiff  knowing 
that  the  maker  was  or  was  about  to  become 
insolvent,  so  that  the  loss  might  fall  on 
the  plaintiff,  and  where,  also,  the  trial  court 
refused  the  defendant's  request  for  an  in- 
struction of  the  jury  that  there  w^as  no 
evidence  to  sustain  the  objectionable  re- 
marks and  the  jury  should  disregard  them, 
the  supreme  court,  admitting  that  the  lan- 
guage might  have  been  improper,  and  that 
the  trial  court  might  well  have  interposed 
as  requested,  nevertheless  could  not  say 
that  the  refusal  of  the  trial  judge  to  inter- 
fere was  so  erroneous  as  to  constrain  it  to 
reverse  the  judgment.  Cheltenham  Stone  & 
Oravel  Co.  v.  Gates  Iron  Works  (1888)  124 
lU.  623,  16  N.  E.  923. 

854  There  is  no  misconduct  sufficient  to 
justify  an  appellate  court  in  reversing  the 
decision  of  a  trial  court  on  a  motion  for  a 
new  trial  based  on  improper  statements  of 
counsel  in  argument  to  the  jury  on  the 
trial   of   an   action   between   principal   and 
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agent,  where  it  was  in  dispute  whether  or 
not  a  written  contract  had  been  supplement- 
ed by  an  oral  contract,  to  the  effect  that 
the  principal  was  trying  to  back  out  of  the 
oral  agreement  just  as  he  had  done  in  other 
cases.  Spaulding  v.  Laybonrn  (1914)  164 
Iowa,  277,  145  N.  W.  621. 

8MShular  v.  State  (1885)  105  Ind.  289, 
56  Am.  Rep.  211,  4  N.  E.  870,  7  Am.  Grim. 
Rep.  509. 

866  Bennett  v.  State  (1890)  86  6a.  401, 
12  L.R.A.  449,  22  Am.  St.  R^p.  465,  IS  S.  E. 
651. 

After  remarking  in  the  course  of  an  opin- 
ion reversing  a  conviction  of  larceny,  upon 
a  statement  by  counsel  for  the  people  in 
argument  to  the  jury  anent  testimony  to 
the  defendant's  good  character,  to  the  effect 
that  he  had  spent  two  years  in  Detroit  and 
none  of  hia  witnesses  knew  aught  of  his 
reputation  in  that  city,  except  one,  **a  pal 
of  his,"  the  court  in  People  v.  Hutchinga 
(1904)  137  Mich,  627,  100  N.  W.  763,  said: 
There  is  nothing  in  the  record  which  justi- 
fied the  claim  that  prior  to  this  respondent 
had  done  anything  requiring  him  to  have 
a  pal,  or  the  calling  of  the  witness  as  to 
good  reputation  a  pal  of  respondent's,  and 
the  characterization  had  better  have  been 
omitted.  "But,"  the  court  added,  *'we  do 
not  mean  to  say  that,  had  this  been  the 
only  error,  we  should  reverse  the  case.'* 
(Xote. — The  misconduct  so  reproved  does 
not  appear  serious  unless  one  is  bound  to  as- 
sume that  the  word  ''pal"  has  always  a 
sinister  sense,  and  invariably  and  inevitably 
connotes  a  partner  in  crime,  which  is  cer- 
tainly not  true.    Ed.) 

867  While  reference  was  made  in  the  opin- 
ion of  the  court  to  a  statement  of  the  pub- 
lic prosecutor  in  his  argument  to  the  jury 
in  a  murder  trial,  as  being  without  support 
in  evidence  and  allowed  by  the  trial  court 
over  objection,  in  Hampton  v.  State  (1906) 
88  Miss.  257,  117  Am.  St.  Rep.  740,  40  So, 
545,  the  conviction  was  really  reversed  be- 
cause of  the  counsel's  intemperate  tirade 
and  inflammatory  deunciation  of  the  ac- 
cused as  a  mulatto,  and  of  all  half-breed 
negroes. 

868  The  misconduct  of  a  prosecuting  coun- 
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guilt  of  other  erimes  of  violence  ••®  or 
vith  other  reprehensible  conduct  and  of* 
fense.*** 

A  conviction  of  rape  has  been  reversed 
heeanse  the  prosecuting  attorney,  unwar- 
ranted by  any  evidence,  insinuated  to 
the  jury  that  the  accused  had  been  ar- 
rested for  other  unchaste  acts ;  ***  and 
so  has  a  conviction  of  burglary  and  lar- 
eenj'  where  the  accused  was  charged  by 


the  public  prosecutor  with  breaking  into 
a  dwelling  at  nk^ht  to  commit  another 
and  viler  crime.*'* 

There  have  been  reversals  of  convic- 
tions of  bank  officers  tried  for  falsifying 
the  reports  of  the  bank^s  condition  to 
the  state  banking  departments,  because 
of  the  intemperate  vituperation  of  the 
accused  by  the  prosecuting  counsel  in 
arguments  to  the  juries.*** 


^l  in  argument  to  the  jury  on  a  trial  for 
murder,  in  imputing  to  the  prisoner  guilt 
of  a  former  murder  for  which  he  had  been 
tried  and  acquitted  in  another  state,  on  the 
theory  that  the  trial  was  farcical,  permitted 
by  the  court  over  the  objection  of  the  pris- 
oner's counsel,  because  the  court  took  judi- 
cial notice  that  a  trial  in  that  state  of  a 
white  man  for  killing  a  negro  was  always 
a  farce,  entitles  the  accused  to  a  reversal 
of  the  conviction.  Hali  v.  United  States 
(18H3)  150  U.  S.  76,  37  L.  ed.  1003,  14  Sup. 
Ct.  Rep.  22. 

•59  A  defendant  convicted  of  murder  is 
entitled  to  a  reversal  where,  on  his  trial, 
the  public  prosecutor  in  his  opening  address 
to  the  jury  charged  him  vvith  having  com- 
mitted two  other  crimes, — one  of  violence 
before  he  left  Europe,  when  he  fled  from 
ju::tice,  and  the  other  soon  after  landing  in 
this  country, — and  elaborated  his  charges,  j 
after  objection,  with  the  implied  assent  of 
the  court  that  he  might  recite  the  defend- 
ant's prior  history,  notwithstanding  the 
court  declared  that  the  fact  that  the  accused 
had  committed  one  crime  was  not  evidence 
that  he  had  committed  the  one  for  which 
he  was  on  trial,  and  instructed  the  jury 
that  it  must  not  regard  any  statement  of 
counsel  that  he  had  committed  a  crime  in 
Europe,  or  that  he  was  a  fugitive  from  jus- 
tice, or  that  he  came  to  the  state  under 
an  assumed  name,  because  none  of  these 
things  was  in  the  case.  Sasse  v.  State 
(1887)   68  Wis.  630,  32  X.  W.  849. 

A  trial  judge  who  denies  a  motion  of  the 
prisoner's  counsel  in  a  murder  trial,  to  ex- 
clude from  the  jury  a  statement  objected  to, 
made  by  the  prosecuting  counsel  in  his  argu- 
ment, having  a  slight  but  insufficient  basis 
in  the  evidence,  and  referring  to  the  ac- 
fused  as  a  rooster  who  had  been  fighting 
deputy  marshals  and  stealing  cattle  until 
he  had  become  a  dtfsperate  dare-devil  who 
did  not  care  what  he  did;  and  then  is  con- 
tent merely  to  direct  the  offending  counsel 
to  "remain  in  the  record"  without  admoni- 
tion to  the  jury,  although  requested  to 
admonish  it  to  disregard  the  improper  re- 
marks, commits  prejudicial  error  which  re- 
quires a  conviction  to  be  reversed.  Brad- 
bum  V.  United  States  (1901)  3  Ind.  Terr. 
t>04,  64  S.  W.  550. 

'80  Charges  made  by  counsel  for  the  state 
in  argument  to  the  jury  in  a  trial  for  homi- 
cide, that  the  prisoner  prior  to  the  murder 
had  circulated  slanders  about  a  young  sister 
of  the  deceased,  who  was  rightfully  defend- 
ing her  good  name  when  he  was  done  to 
death,  and   a   farther  statement   that   the 
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victim  would  not  have  been  killed  had  not 
the  accused  been  violating  the  law  by  car- 
rying a  revolver,  the  record  being  entirely 
barren  of  evidence  of  any  statements  con- 
cerning the  deceased's  sister  made  by  the 
accused,  and  it  being  wholly  immaterial 
whether  he  was  or  was  not  unlawfully  car- 
rying a  revolver,  and  the  charges  and  state- 
ment being  prejudicial  to  the  prisoner,  re- 
quire a  reversal  of  his  conviction.  State  v. 
Isaacs  (1916)  —  Mo.  — ,  187  S.  W.  21. 

Ml  In  a  trial  for  statutory  rape  wherein 
the  testimony  of  the  prosecuting  witness 
had  been  self-contradictory,  and  had  fur- 
nished the  only  positive  proof  of  the  defend- 
ant's guilt,  and  in  w-hich  there  had  been 
evidence  strongly  tending  to  show  his  good 
reputation  for  chastity,  with  some  to  the 
contrary,  insinuations  by  the  counsel  for 
the  people  in  his  argument  to  the  jury  that 
the  defendant  had  been  sometime  under 
arrest  for  unchaste  acts,  not  based  on  any 
evidence  in  the  record,  or  which  would  have 
been  legally  admissible  if  offered,  require  a 
reversal  and  new  trial,  notwithstanding  the 
court  sustained  the  objections  to  the  ob- 
noxious language,  since  its  natural  tendency 
was  plainly  prejudicial  and  an  appellate 
court  cannot  say  that  it  was  not  injurious. 
People  V.  Kingcannon  (1916)  276  111.  251, 
114  N.  E.  508. 

868  For  prosecuting  counsel  in  a  criminal 
trial  for  burglary  and  larceny  in  breaking 
and  entering  a  dwelling  house  at  night,  to 
accuse  the  prisoner,  without  evidence,  in 
argument  to  the  jury,  of  a  purpose  to  com- 
mit in  addition  to  the  crime  for  which  he 
was  being  tried  "another  crime,  one  of  the 
vilest  known,"  is  so  grossly  improper  and 
prejudicial,  so  calculated  to  inflame  the  jury 
beyond  control,  as  to  call  for  the  reversal 
of  a  conviction.  Long  v.  State  (1902)  81 
Miss,  448,  33  So.  224. 

363  A  charge  virtually  of  embezzlement 
made  by  the  prosecuting  counsel  in  his  clos- 
ing argument  to  the  jury  in  a  criminal  trial 
of  an  insolvent  banker  for  wilfully  and 
knowingly  making  a  false  report  to  the 
state  banking  department  upon  the  finan- 
cial condition  of  his  bank,  not  based  on  any 
evidence  in  the  case,  that  the  accused  had 
pocketed  for  his  personal  use  the  interest 
on  certain  loans,  constitutes,  in  association 
with  errors  of  the  court  in  excluding  compe- 
tent evidence  proffered  by  defendant  and 
allowing  incompetent  evidence  over  his  ob- 
jection, ground  for  reversing  his  conviction. 
State  V.  Givens  (1915)  28  Idaho,  253,  162 
Pac.  1054. 

In  People  v.  Grout  (1916)  174  App.  Div. 
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The  like  result  has  followed  similar 
misconduct  of  the  prosecuting  counsel  in 
other  criminal  trials, — for  extortion  by 
a  public  officer  to  permit  violations  of 
law,  which  it  was  his  duty  to  prevent ;  *** 
for  obtaining  money  by  false  pre- 
tenses ;  *®^  for  selling  intoxicating  liquors 
without  a  license;  ^^®  and  for  unlawfully 
practising  medicine.^^ 

A  reversal  of  a  conviction  has  been  the 
result  of  an  unfounded  charge  by  the 
public  prosecutor  against  the  accused,  of 
coaching  his  witness  during  the  trial.^®* 

If,  however,  the  evidence  on  the  trial 


has  warranted  the  language  used  by  the 
public  prosecutor  in  addressing  the  jury, 
the  conviction  is  allowed  to  stand.*^ 

/.  Cinnments  an  witnesaes, 

1,  Commendation  of  witnesses  on  the 
speaker^  s  side. 

In  sundry  cases  advocates  seem  to 
have  believed  that,  next  to  assailing  the 
characters  and  motives  of  adverse  liti- 
gants, crediting  the  witnesses  on  their 
own  side  with  many  virtues,  and  debiting 
those  on  the  other  side  with  many  faults, 


608,  161  N.  Y.  Supp.  718,  a  conviction  of 
perjury  of  a  bank  president  in  verifying  the 
bank's  official  report,  which  was  alleged  to 
have  contained  divers  false  items  exaggerat- 
ing the  resources  and  depreciating  the  lia- 
bilities, was  reversed  because  of  errors  on 
the  trial  so  numerous,  important,  and  preju- 
dicial to  the  defendant  that  he  did  not,  in 
the  esteem  of  the  appellate  court,  have  the 
fair  and  impartial  trial  which  was  his  con- 
stitutional right.  Among  these  errors  was 
the  admission  of  certain  evidence  of  col- 
lateral transactions,  drawn  out  upon  cross- 
examination  of  the  accused  when  testifying 
as  a  witness  in  his  own  behalf,  and  com- 
mented upon  by  the  district  attorney  in 
summing  up  to  the  jury  as  impeaching  the 
defendant's  credibility  and  establishing  his 
moral  turpitude.  These  matters,  if  com- 
petent, were  proper  subjects  of  comment 
and  the  tone  of  the  district  attorney  in 
arguing  them  to  the  jury  was  conceded  to 
have  been  uncriticizablc,  but  the  court  held 
they  were  not  competent  and,  even  had  they 
been,  they  evinced  no  moral  obliquity  and 
had  no  tendency  to  prove  the  crime  laid  in 
the  indictment. 

361  The  trial  of  a  government  inspector 
for  extorting  money  from  Chinese  immi- 
grants to  permit  them  to  enter  and  remain 
in  the  country  is  not  so  fair  and  impartial 
that  his  conviction  can  stand,  where,  on  his 
proffering  evidence  that  liis  superior  officer 
assigned  him  the  duty  of  passing  on  the 
applications  of  Chinese  females,  and  that 
during  his  service  he  turned  back  more  of 
them  than  did  his  predecessors  or  successors 
in  the  same  length  of  time,  the  district  at- 
torney, in  the  presence  and  hearing  of  the 
jury,  interjected  the  prejudicial  remark  that, 
no  doubt,  every  Chinese  woman  who  did  not 
pay  him  was  sent  back,  and  did  not  with- 
draw it,  and  the  court  overruled  an  objec- 
tion to  it.  Williams  v.  United  States 
(1897)  168  U.  S.  382,  42  L.  ed.  509,  18  Sup. 
Ct.  Rep.  92. 

866  An  improper  remark  by  counsel  for 
the  state  in  a  criminal  trial  for  obtaining 
money  from  a  bank  by  false  representations, 
that  the  accused  was  defrauding  a  farm- 
er in  another  county  out  of  $500  borrowed 
money,  which  had  no  support  whatever  in 
the  evidence,  and  which,  considering  the 
facts  of  the  case  on  trial,  was  highly  pre- 
judicial, and  which,  notwithstanding  objec- 

L.R.A.1918D. 


tion  and  request  by  defendant's  counsel,  the 
trial  court  refused  to  rebuke  or  withdraw 
from  the  jury,  but  virtually  approved  by  di- 
'  recting  the  offender  to  proceed  with  his 
argument,  makes  a  case  of  reversible  error. 
State  V.  McBrien  (1915)  265  Mo.  594,  178 
S.  W.  489. 

866  A  statement  by  the  prosecuting  coun- 
sel in  his  closing  address  to  the  jury  in  a 
criminal  trial  for  selling  intoxicating  liquor 
without  a  license,  that  mothers'  tears  wet 
their  pillows  for  their  boys  made  drunk  by 
acts  of  the  defendant,  unsupported  by  evi- 
dence, objected  to  by  counsel  for  the  ac- 
cused, not  rebuked  by  the  trial  court,  made 
the  ground  of  a  motion  to  declare  a  mistrial, 
and,  where  that  motion  has  been  denied  and 
the  denial  has  been  duly  excepted  to,  re- 
quires a  reversal  of  the  conviction  in  the 
interest  of  justice  and  a  fair  trial.  Ivey  v. 
State  (1901)  113  Ga.  1062,  54  L.R.A.  959, 
39  S.  E.  423,  14  Am.  Crim.  Rep.  22. 

367  A  defendant  convicted  of  traveling 
about  practising  medicine  without  a  license 
is  entitled  to  a  reversal  where  the  district 
attorney,  without  any  warrant  in  the  evi- 
dence, in  addressing  the  jury,  declared  that 
the  accused  had  been  indicted  all  over  the 
country,  and  the  jurors  could  guess  that  it 
was  for  similar  violations  of  law,  and  asked 
whether  the  jury  was  going  to  turn  that 
kind  of  a  man  loose.  Howe  v.  State  (1904) 
—  Tex.  Crim.  Rep.  — ,  78  S.  W.  1064. 

868  An  assertion,  without  evidence  to  sup- 
port it,  that  a  defendant  on  trial  for  crime 
signaled  one  of  his  witnesses,  his  daughter, 
while  testifying  in  his  behalf,  how  to  testi- 
fy, made  in  argument  to  the  jury  by  counsel 
for  the  state,  is  prejudicial  error  where  the 
evidence  is  in  conflict  and  nearly  balanced, 
and  affords  ground  for  reversing  a  convic- 
tion. Willyard  v.  State  (1904)  72  Ark.  138, 
78  S.  W.  765. 

869  In  discussing  the  testimony  given  by 
a  prisoner  on  trial  for  larceny,  who,  when 
cross-examined,  had  admitted  that  he  had 
been  convicted  of  murder  and  was  under 
indictment  for  other  felonies,  a  district  at- 
torney in  his  argument  to  th§  jury  may 
with  propriety  refer  to  the  defendant  as  a 
murderer,  and  say  that  he  had  three  or 
four  other  cases  against  him,  without  giving 
the  accused  any  cause  to  complain,  villa- 
real  v.  State  (1916)  —  Tex.  Crim.  Rep.  — ^ 
189  S.  W.  156. 
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were  the  most  effective  means  they  could 
use  to  bias  the  juries  towards  verdicts 
in  favor  of  their  clients. 

A  judgment  on  a  verdict  in  a  civil  ac- 
tion has  been  reversed  where  the  counsel 
for  the  successful  litigant  unduly  com- 
mended certain  of  his  witnesses  in  ar- 
gument to  the  jury,*™  but  a  conviction  of 
rrime  was  left  undisturbed  in  spite  ot 
misconduct  of  this  sort  on  the  part  of 
the  prosecuting  counsel,  because  the 
record  lacked  certitude  respecting  the  in- 
jury done  thereby  to  the  accused.'^* 

2.  Assaults  on  adverse  witnesses. 

The  denunciation  and  abuse  of  ad- 
verse witnesses  by  counsel  arguing  causes 
before  juries  is  an  offense  much  more 
common  and  less  excusable  than  the 
eulogizing  by  them  of  the  persons  who 
had  testified  for  their  own  clients,  and 
the  consequences  of  such  misconduct  are 
more  serious. 

The  more  numerons  instances  of  guilt 
of  this  offense  have  occurred  where 
counsel   trying  actions  against  railroad 


I  companies  in  their  arguments  to  the 
I  juries  have  charged  or  insinuated  broad- 
ly that  the  servants  of  the  defendants 
who  testified  in  their  behalf  were  liars 
who  necessarily  committed  perjury  in 
order  to  retain  their  employment. 

Now,  although,  as  has  been  said,  it 
may  be  true  that,  in  the  trial  of  an  ac- 
tion against  a  railroad  company,  the  jury 
is  not  obliged  to  accept  as  truth  the  tes- 
timony of  the  defendant's  servants,  con- 
versely it  is  true  that  the  jury  has  no 
right  to  disbelieve  their  testimony  mere- 
ly because  they  are  servants  of  the  de- 
fendant.*''* 

And  when  counsel  trying  a  cause 
against  a  railroad  company  asserts  or 
strongly  intimates  when  addressing .  the 
jury,  without  support  from  the  evidence, 
that  the  testimony  of  its  servants  was 
false  because  they  were  its  servants,  his 
statements  constitute  gross  misconduct, 
and  are  prejudicial  enough,  if  he  wins  a 
verdict,  to  insure  almost  always  a  re- 
versal.*''^* 

This  particular  miseonduct  is  none  the 


870  In  the  trial  of  an  action  against  a 
municipal  corporation  for  personal  injuries 
due  to  a  defective  sidewalk,  the  misconduct 
of  plaintiff's  counsel  in  his  closing  argu- 
ment to  the  jury,  despite  his  opponent's 
objections  and  the  court's  rebukes,  in  vol- 
untarily eulogizing  bis  medical  witness's 
character,  which  he  might  have  proved  had 
not  the  testimony  offered  to  prove  it  been 
excluded  upon  objection,  and  in  making 
other  prejudicial  unfounded  statements,  en- 
tails a  reversal.  Haynes  v.  Trenton  (1801) 
108  Mo.  123,  18  S.  W.  1003. 

371 A  remark  by  the  prosecuting  counsel 
to  the  jury  in  argument  on  a  trial  tor  homi- 
cide, that  two  of  the  witnesses  for  the  state 
vere  known  to  him  and  were  worthy  and 
truthful  boys,  is  no  cause  to  reverse  a  con- 
Tiction  upon  a  record  which  does  not  disclose 
whether  or  not  the  witnesses  thus  com- 
mended had  testiHed  to  anything  material. 
Alexander  v.  State  (1809)  40  Tez.  Crim. 
Rep.  395,  49  S.  W.  229.  50  S.  W.  716. 

*TO  Northern  Texas  Traction  Co.  v.  Nich- 
olson (1916)  —  Tex.  Civ.  App.  —,  188  S. 
W.  1028. 

ITS  This  was  the  consequence  in  an  action 
against  a  railroad  company  for  negligently 
killing  stock  on  its  track  by  a  running  train, 
of  the  misconduct  of  plaintiff's  counsel  in 
his  concluding  argument  to  the  jury  when, 
speaking  of  defendant's  witnesses,  he  said 
that  engineers  on  raihroads,  like  this  en- 
gineer, have  to  emigrate  if  they  do  not  con- 
form to  the  wishes  of  their  employers  and 
testify  as  their  employers*  interests  re- 
qnire;  that  they  testify  with  a  halter 
around  their  necks.  East  Tennessee,  V.  & 
G.  R.  Co.  V.  Bayliss  (1883)  75  Ala.  466. 

Because  counsel  for  the  plaintiff  on  a 
second  trial  of  a  personal  injury  action 
agginst  a  railroad  «ompany,  besides  making 
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other  improper  statements,  in  his  closing 
argument,  told  the  jurors  that  certain 
blanks  supplied  by  defendant  to  its  em- 
ployees to  be  filled  up  in  reporting  accidents 
must  be  made  favorable  to  the  compiany  for 
the  signers  to  hold  their  jobs,  as  otherwise 
they  would  **'walk  the  plank,"  another  re- 
versal followed.  Illinois  C.  R.  Co.  v.  Jolly 
(1905)  119  Ky.  452,  84  S.  W.  330. 

The  refusal  of  the  trial  court  to  rule  upon 
an  objection  to  a  statement  of  counsel  for 
the  plaintiff  in  his  closing  argument  to  the 
jury  on  the  trial  of  a  personal  injury  action 
against  a  street  railway,  to  the  effect  that 
in  his  experience  of  forty  years  he  had  tried 
many  cases  for  a  named  railroad,  and  had 
never  known  of  a  single  instance  where  the 
conductor  and  brakeman  admitted  fault  if 
their  negligence  had  caused  an  injury,  con- 
stitutes error,  when  excepted  to,  which  re- 
quires a  reversal,  notwithstanding  the  court 
afterwards  in  charging  the  jury  recognized 
the  impropriety  of  the  argument  and  mildly 
condemned  it.  Seabury  v.  Detroit  United 
R.  Co.  (1916)  —  Mich.  — ,  160  N.  W.  570. 

Charges  made  by  plaintiff's  counsel  in 
arguing  to  a  jury  on  the  trial  of  an  action 
for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  a  railroad 
company,  imputing  to  the  defendant  sub- 
ornation of  perjury  when  its  employees  are 
witnesses  in  such  actions,  wholly  unwar- 
ranted by  any  evidence  in  the  case,  and 
based  upon  the  counsel's  personal  experi- 
ences, require  a  reversal  and  a  new  trial, 
where  objection  was  made  at  the  time  and 
the  trial  court  declined  to  interfere.  Perry 
V.  Western  North  Carolina  R.  Co.  (1901) 
128  N.  C.  471,  39  S.  E.  27. 

One  of  the  reasons  which  brought  about 
a  reversal  of  a  judgment  against  a  railroad 
company  in  a  personal  injury  case  brought 
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less  a  ground  of  reversal  because  the 
improper  language  was  used  in  retali- 
ation to  the  argument  of  counsel  for  the 
railroad  company  that  its  servants  were 
■worthy  of  as  much  credit  as  other  wit- 
nesses.*'* 

A  trial  court  very  properly  interposes 
to  suppress  and  correct  such  argu- 
ments,"^ for  they  pass  beyond  the  limits 
of  legitimate  argument  respecting  the 
natural    human    bias    of   employees    to 


favor  their  employers  when  testifying- 
concerning  their  own  conduct,  and 
amount  to  stating  facts  not  in  evidence 
and  injurious  to  the  defendant.''^ 

For  counsel  in  argument  to  the  jury  to- 
use,  without  justifying  evidence,  lan- 
guage implying  or  asserting  that  a  par- 
ticular witness  on  the  opposite  side  had 
been  suborned  to  commit  perjury  on  the 
trial,  is  to  be  gfuilty  of  misconduct  so 
grave  as  to  make  a  reversal  necessary.'''^ 


by  one  of  its  servants,  who  secured  a  large 
verdict,  was  the  error  of  the  trial  court  in 
permitting,  without  rebuke  to  the  offending 
counsel  or  admonition  to  the  jury,  the  plain- 
tiff's counsel  to  say  in  his  closing  argument 
without  a  scrap  of  evidence  to  sustain  his 
assertion,  that  the  fact  was  that  it  was  a 
part  of  the  contract  of  every  railroad  man 
that  he  must  swear  for  his  road  or  be  dis- 
charged; that  it  was  with  him  a  bread  and 
meat  question.  Missouri,  K.  &  T.  R.  Co. 
V.  Woods  (1894)  —  Tex.  Civ.  App.  — ,  25 
S.  W.  741. 

The  misconduct  of  counsel  for  the  plain- 
tiff in  a  personal  injury  action  against  a 
railroad  company  in  his  argument  to  the 
jury,  where  there  was  a  direct  contradic- 
tion upon  an  important  fact  between  the 
train  crew  on  the  one  side  and  the  plain- 
tiff and  her  daughter  on  the  other,  in  say- 
ing to  the  jurors:  "Suppose  you  have  a 
case  .  .  .  against  the  railroad  company; 
the  entire  railroad  crew  will  come  into  court 
and  try  to  swear  you  out  of  it.  That  is 
the  way  they  always  do.  .  .  .  The  em- 
ployees" of  a  railroad  company  never  testify 
for  the  plaintiff;  they  always  tell  it  in 
favor  of  the  company;  they  have  the  case 
made  up  for  them  and  they  follow  each 
other  and  swear  to  it  in  that  way," — re- 
quires a  judgment  for  the  plaintiff  to  be 
reversed  in  spite  of  the  fact  that  she  sued 
for  $10,000  of  damages  and  the  jury  award- 
ed her  only  $1,500.  Chicago,  R.  I.  &  T.  R. 
Co.  v.  Jones  (1904)  —  Tex.  Civ.  App.  — ,  81 
S.  W.  60. 

A  reversal  on  appeal  of  a  judgment 
against  a  railroad  company  in  an  action 
for  personal  injuries  is  warranted  by  the 
misconduct  of  plaintiff's  attorney  in  com- 
menting to  the  jury  upon  the  testimony  of 
defendant's  servants  to  the  effect  that' the 
locomotive  bell  was  ringing  as  the  train 
approached  the  place  of  plaintiff's  casualty, 
that  in  such  cases  railroad  employees  al- 
ways testified  that  the  bell  rang  and  that 
there  was  no  case  on  record  in  which  the 
bell  did  not  ring;  that  one  of  the  stock 
questions  every  railroad  manager  asks  an 
employment  seeker  is,  "Does  the  bell  ring?" 
when  such  misconduct  has  been  objected  to 
and  not  reprimanded  and  corrected  by  the 
trial  judge.  Magoon  v.  Boston  &  M.  R.  Co. 
(1894)  67  Vt.  177,  31  Atl.  166. 

An  argument  to  the  jury  on  the  trial  of 
an  action  against  a  railroad  company  for 
injuring  a  boy  at  a  crossing,  by  plaintiff's 
counsel,  permitted  by  the  court  over  objec- 
tions and   exceptions,  contending  that  the 
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train's  speed  was  much  above  the  legal  lim- 
it, and  asserting  that  the  engineers  were 
compelled  at  the  risk  of  discharge  to  exceed 
such  limit,  founded  upon  no  evidence  ex- 
cept testimony  introduced  and  only  admis- 
sible to  affect' the  credibility  of  defendant's 
engineer,  who  had  testified  that  he  was  run- 
ning within  the  speed  limit  and  had  denied 
admitting  otherwise  to  a  witness  afterwards 
called  to  contradict  him,  furnishes  ground 
for  reversal  where  the  verdict  was  inordi- 
nately large.  Heddles  v.  Chicago  &  N.  W. 
R.  Co.   (1889)   74  Wis.  239,  42  N.  W.  237. 

W*  Commendation  by  counsel  for  a  rail- 
road company  of  the  railroad's  servants  as 
to  their  being  entitled  to  as  much  credit 
as  other  witnesses,  in  addressing  a  jury  on 
the  trial  of  an  action  for  injuries  to  live 
stock  in  transit,  does  not  warrant  retalia- 
tory language  from  his  adversary  to  the 
effect  that  in  a  decade  of  practice  he  had 
never  known  a  railroad  employee  to  swear 
to  anything  detrimental  to  his  company,  and 
a  challenge  to  the  jurors  to  recall  from  their 
own  memories  anything  to  the  contrary; 
and  such  language,  being  prejudicial,  and  ob- 
jected to  without  the  trial  court's  making 
any  effort  to  correct  it,  necessitates  a  re- 
versal, where  there  was  a  sharp  conflict  in 
the  evidence  whether  the  stock  were  in- 
jured on  defendant's  line,  and,  if  so,  whether 
the  injuries  were  not  due  to  the  poor  and 
weak  condition  of  the  animals,  and  finally 
over  the  question  of  value.  St.  Louis  South- 
western R.  Co.  v.  Dickens  (1900)  —  Tex. 
Civ.  App.  — ,  56  S.  W.  124. 

376  A  complaint  by  a  plaintiff  on  appeal 
from  a  judgment  in  favor  of  a  railroad  com- 
pany in  an  action  brought  for  negligently 
killing  stock,  that  on  the  trial  the  court 
had  granted  a  motion  by  defendant's  coun- 
sel ruling  out  a  statement  of  his  counsel  in 
argument  to  the  jury  to  the  effect  that 
certain  witnesses,  employees  of  the  rail- 
road, whose  depositions  had  been  read  in 
evidence,  were  bound  to  testify  as  they  did, 
because,  if  they  had  testified  differently, 
they  would  have  been  promptly  discharged, 
is  unfounded,  for  the  reason  that  such  state- 
ment was  wholly  unsupported  by  evidence 
and  manifestly  improper.  Moody  v.  Ala- 
bama G.  8.  R.  Co.  (1892)  99  Ala.  653,  13 
So.  233. 

876  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Bayliss  (1883)  75  Ala.  466. 

8T7  As,  for  example,  where,  without  justi- 
fication in  the  evidence,  the  plaintiff's  coun- 
sel, in  argument  to  the  jury  on  the  trial 
of  an  action  against  a  railroad  company. 
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A  charge  by  plaintiff's  counsel  in  argu- 
ment to  the  jury  at  the  end  of  a  trial  of 
an  action  against  a  railroad  company  for 
personal  injuries,  that  all  the  members 
of  defendant's  train  crew  were  intox- 
icated at  the  time  his  client  was  hurt, 
when  unfounded  in  evidence,  has  in 
part,  in  association  with  other  highly  ob- 
jectionable unwarranted  statements,  re- 
sulted in  the  reversal  of  a  judgment  en- 
tered on  a  verdict  for  a  very  large  sum 
of  money .''• 

Misconduct  of  this  sort,  where  the  tes- 
timony on  the  trial  was  conflicting  and 
nicely  balanced  upon  material  and  vital 


points,  cannot  be  deemed  harmless  mere- 
ly because  the  jury  rendered  a  moderate 
verdict.**'^® 

Vicious  attacks  upon  reputable  phy- 
sicians who  testified  for  the  opposing 
litigant  respecting  facts  observed  by 
them  professionally,  in  which,  without 
evidence  to  justify  it,  they  were  charged 
with  gross  violations  of  medical  ethics, 
by  counsel  in  argument  to  juries,  have 
been  causes  of  reversals.^*® 

For  counsel,  by  permission  of  the  trial 
court,  to  argue  to  the  jury  that  the  tes- 
timony of  two  opposing  witnesses,  of 
whom  one  was  interested  and  the  other 


assailed  the  credibility  of  one  of  its  wit- 
nesses, whom  he  charged  with  corruption, 
becaose,  as  he  alleged,  the  witness  had  been 
present  when  depositions  were  taken  in 
the  cause,  and  had  been  reserved  to  testify 
orally  on  the  trial,  and  had  journeyed  to 
court  on  a  pass  over  defendant's  road. 
Union  P.  R.  Co.  v.  Field  (1905)  69  C.  C.  A. 
536.  137  Fed.  14. 

It  is  reversible  error  in  a  trial  court  to 
refuse  to  entertain  and  grant  defendant's 
application  to  draw  a  juror  and  declare  a 
mistrial  for  the  misconduct  of  plaintiff's 
counsel  in  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained  at  a 
highway  crossing,  in  his  argument  to  the 
jury,  by  stating,  without  any  evidence  to 
warrant  his  statements,  that  corruption  had 
been  resorted  to  in  the  ease;  that  the  cross- 
ing was  a  death  trap  set  by  defendant  of 
purpose  to  take  human  life;  that  defendant 
had  an  interest  in  removing  a  barn  and 
would  be  benefited  by  its  demolition,  and 
men  capable  of  taking  it  down  were  capable 
of  fixing  the  foundation  at  any  spot  which 
would  suit  the  purposes  of  the  case;  that 
a  certain  witness  for  defendant  was  a  town 
bummer  whose  expected  witness  fee  was  the 
only  dollar  he  had  earned  in  many  a  year; 
that  defendant's  detective  was  a  ghoul  with 
a  human  face  and  heart  of  a  beast,  who  had 
flayed  in  the  newspapers  one  of  the  plain- 
tiff's woman  witnesses;  that  two  of  defend- 
ant's witnesses  had  lied  in  the  hope  of  pay- 
ment for  dishonest  and  dastard  service;  and 
by  other  intemperate  abuse  of  witnesses. 
Holden  v.  Pennsylvania  R.  Co.  (1895)  169 
Pa.  1,  32  Atl.  103. 

A  charge  in  argument  by  counsel  for  the 
prevailing  litigant  when  addressing  the 
jary,  that  the  testimony  of  two  witnesses 
was  not  to  be  believed  because  it  was 
bought  and  paid  for,  as  defendant's  claim 
agent  had  admitted,  based  upon  evidence 
merely  that  such  agent  had  agreed  to  re- 
imburse such  witnesses  in  the  ratio  of  their 
earnings  for  the  time  they  were  in  attend- 
ance upon  court,  to  which  objections  were 
overruled  by  the  court,  affords  ground  of 
reversal,  where,  because  of  the  conflict  in 
testimony,  the  case  on  the  merits  was 
balanced.  Northern  Texas  Traction  Co.  v. 
Nicholson  (1916)  —  Teac  Civ.  App.  --,  188 
S^W.  1028. 


Charges  and  insinuations  unsupported  by 
any  evidence  in  the  case,  made  by  counsel 
in  argument  to  the  jury,  that  a  witness 
who  had  been  subpoenaed  for  his  side,  but  not 
called  by  him,  and  who  had  been  put  upon 
the  stand  by  the  adverse  party  and  bad 
testified  in  the  latter's  favor,  had  been 
bribed  and  had  perjured  himself,  duly  ob- 
jected to  at  the  time,  and  not  rebuked  by 
the  court,  warrant  a  reversal  Magoon  v. 
Boston  &  M.  R.  Co.  (1894)  67  Vt.  177,  31 
Atl.  156. 

The  misconduct  in  the  presence  and  hear- 
ing of  the  jury,  of  a  litigant  acting  as  his 
own  counsel  in  the  trial  of  an  action  against 
a  railroaii  company  to  recover  for  the  loss 
of  a  team  of  horses  killed  at  a  highway 
crossing  in  a  collision  with  defendant's 
train,  when  disappointed  in  the  testimony 
of  an  eyewitness  to  the  accident  whom  he 
called  to  the  stand,  in  charging  repeatedly 
that  he  had  been  corrupted  by  the  defend- 
ant in  an  effort  to  substitute  a  deposition 
taken  de  bene  esse  for  the  oral  testimony, 
calls  for  a  reversal.  Sutton  v.  Chicago,  St. 
P.  M  &  O.  R.  Co.  (1898)  98  Wis.  157,  73 
N.  W.  993. 

878  Chicago,  R.  I.  &  T.  R.  Co,  v.  Langston 
(1899)  92  Tex.  709,  60  S.  W.  574,  51  S.  W. 
331,  affirming  (1898)  19  Tex.  Civ.  App  568, 
47  S.  W.  1027,  48  S.  W.  610. 

879  Northern  Texas  Traction  Co.  v.  Nich- 
olson (Tex.)  supra. 

880  In  the  trial  of  an  action  to  recover 
damages  for  maintaining  a  nuisance  of  stag- 
nant water  to  the  detriment  of  the  health 
and  comfort  of  the  plaintiff  and  his  family, 
wherein  a  physician  testified  for  the  defense 
and  attributed  to  other  causes  the  illness 
and  discomfort,  a  denunciation,  without 
foundation  in  the  evidence,  of  the  medical 
witness  as  a  volunteer  who  had,  contrary  to 
law  and  in  gross  violation  of  prpfessional 
ethics,  divulged  confidential  communications 
of  his  patient,  an  overruling  by  the  court  of 
objections  to  this  line  of  argument,  and  a 
refusal  by  the  court  to  exclude  it  from  the 
jury,  all  duly  excepted  to,  constitute  re- 
versible error.  Shelby  Iron  Co.  v.  Greenlea 
(1913)   184  Ala.  496,  63  So.  470. 

A  judgment  recovered  against  a  street 
railway  company  by  a  woman  for  serious 
internal  injuries  suffered  by  her  while  a 
passenger  in  a  collision  between  two  cars 
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disinterested,  was  in  positive  conflict, 
and  then  untruthfully  to  misstate  what 
the  disinterested  one  had  sworn  to  on  a 
material  point,  demands  a  reversal, 
where  the  court  refused  to  allow  the  re- 
call for  re-examination  of  the  mis- 
represented witness.**^ 

While  it  is  misconduct  in  counsel  argu- 
ing a  cause  to  a  jury  to  assert  as  a  fact 
that  one  of  the  witnesses  on  the  other 
side  had  been  drilled  to  give  the  testi- 
mony which  he  gave,  he  has  a  perfect 
right  to  argue  that  the  testimony  itself 
and  the  manner  of  the  witness  in  testify- 
ing were  such  as  indicated  previous  tu- 
toring.'** 

And  evidence  on  the  trial  of  a  person- 
al injury  action  against  a  street  rail- 
way company,  that  the  motorman  of  the 
car  which  injured  the  plaintiff  was  dis- 
charged some  three  weeks  afterwards 
from  the  defendant's  service  for  undis- 
closed reasons,  justifies  plaintiff's  coun- 
sel in  arguing  to  the  jury  that  it  was  a 
fair  inference  that  the  motorman  was 
dismissed  for  carelessness  in  injuring 
the  plaintiff.'" 


The  reports  of  criminal  cases  show 
that  in  some  instances  public  prosecutors 
addressing  juries  are  not  above  unfair 
assaults  upon  witnesses  for  the  defense, 
without  evidence  behind  them,  in  their 
efforts  to  convict  defendants. 

Such  unfounded  attacks  upon  the  cred- 
ibility of  witnesses  for  the  accused, 
when  not  effectively  frustrated  by  the 
trial  courts,  have  the  to  be  expected  re- 
sults of  reversals  of  convictions.*** 

A  public  prosecutor  may  not  with  pro- 
priety attack  the  credibility  of  a  witness 
for  the  defendant  in  argument  to  the 
jury  after  laying  a  proper  foundation 
for  doing  so  in  the  testimony,  by  calling 
another  witness  and  contradicting  his 
statements,  and  if  he  attempts  to  do  so 
he  is  guilty  of  prejudicial  misconduct  en- 
tailing a  reversal  of  the  conviction  if 
not  remedied  by  the  trial  court.*** 

Unwarranted  attacks  upon  witnesses 
for  the  defense  by  public  prosecutors  in 
criminal  trials  when  arguing  to  the  jury 
are  condemned  by  the  courts,**^  but  if 
they  have  a  basis  in  evidence  they  are 


was  reversed  in  Remey  v.  Detroit  United 
R.  Co.  (1905)  141  Mich.  116,  104  N.  W.  420, 
because  her  counsel,  in  addressing  the  jury, 
imputed  to  the  defendant's  medical  witness 
a  purpose  to  fix  on  the  plaintiff  diseases 
really  due  to  sexual  misconduct,  by  making 
an  unnecessary  microscopical  examination 
of  pus  discharged  from  her  womb,  and 
charged  that  defendant's  counsel  had  de- 
liberately prepared  a  line  of  cross-examina- 
tion to  serve  as  a  text  for  improper  state- 
ments, where  there  was  no  evidence  that  the 
microscopic  scrutiny  was  imnecessary,  and 
none  that  the  examination  was  made  for 
other  than  an  honest  purpose  to  learn  the 
true  causes  of  the  plaintiff's  physical  condi- 
tion, which  she  attributed  to  the  injuries 
she  had  received  in  the  collision. 

8»lBaum  V.  Sanger  (1898)  —  Tex.  Civ. 
A  pp.  — ,  49  S.  W.  660. 

M8  Beaumont    Traction    Co.    v.    Dilworth 

(1906)  —  Tex.  Civ.  App.  — ,  94  S.  W.  352. 

383  Sears  v.  Seattle  Consol.  Street  R.  Co. 

(1893)   6  Wash.  227,  33  Pac.  389,  1081,  7 

Am.  Neg.  Cas.  86. 

83*  Thus,  in  a  trial  for  burglary  in  which 
there  was  evidence  of  the  breaking  and  en- 
tering, but  none  at  all  of  any  larceny,  the 
prosecuting  counsel's  statement  in  address- 
ing the  jury  that  three  of  the  witnesses  for 
the  prisoner  had  received  part  of  the  stolen 
goods  is  prejudicial  to  the  accused,  and, 
when  objected  to  by  him  and  allowed  by  the 
court  without  excluding  the  remarks  from 
the  consideration  of  the  jury,  calls  for  a 
reversal  of  the  conviction.  Dunmore  v. 
State   (1896)   115  Ala.  69,  22  So.  541. 

And  a  charge  without  any  evidence  to 
sustain  it,  by  counsel  for  the  state  in  argu- 
ing for  a  conviction  in  a  criminal  case, 
where  the  testimony  of  guilt  or  innocence 
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of  the  accused  conflicted,  that  a  material 
witness  for  the  defendant  was  in  an  unlaw- 
ful business  and  his  testimony  a  fabrication 
and  its  introduction  conclusive  evidence  of 
the  prisoner's  guilt,  coupled  with  the  over- 
ruling by  the  court  of  the  defendant's  ob- 
jection to  the  improper  and  prejudicial 
remarks,  constitutes  error  requiring  a  re- 
versal of  the  conviction.  Burks  v.  State 
(1904)  72  Ark,  461,  82  S.  W.  490. 

335  Thus,  where  a  witness  for  the  defense 
in  a  murder  trial  denied  having  made  a 
statement  out  of  court  to  a  third  person 
in  conversation  purporting  to  repeat  an  in- 
criminatory remark  of  the  defendant's,  and 
had  not  been  contradicted,  it  was  held  pre- 
judicial misconduct  for  the  public  prose- 
cutor, under  leave  of  the  court,  to  assail 
the  witness's  credibility  in  argument  to  the 
jury,  and  to  urge  as  a  fact  establishing  the 
prisoner's  guilt  that  he  had  actually  made 
the  alleged  incriminating  statement,  and 
the  conviction  was  consequently  reversed. 
Middleton  v.  State  (1902)  80  Miss.  393,  31 
So.  809,  14  Am.  Crim.  Rep.  1. 

336  Of  a  reference  in  argument  to  the 
jury  in  a  criminal  trial  by  counsel  for  the 
state,  without  any  testimony  to  sustain  it, 
to  one  of  the  defendant's  witnesBes  as  a 
poor,  miserable  dope  fiend,  and  to  the  plea 
that  the  appearance  of  audi  witness  sup- 
plied a  basis  for  the  reference  as  a  legit- 
imate inference,  the  court,  in  State  v. 
Peirce  (1916)  —  Iowa,  — ,  159  N.  W.  1060, 
in  reversing  a  conviction,  said:  This  might 
be  quite  persuasive  if  we  had  any  way  ot 
determining  what  the  appearance  of  the 
witness  was.  The  rule  under  which  we 
sustain  the  trial  court  because  it  had  the 
benefit  of  seeing  the  witness  may  hardly 
be  extended  so  that  counsel  may  go  outside 
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pasaed  over  aa  either  l^itimate  or  h«tfia- 

leas.*'' 

9.  At9aeUB  on  opposing  counsel. 

That  ancient  piece  of  advice  which  tra- 
dition has  attributed  from  an  old  to  a 
young  lawyer,  "when  you. have  no  case, 
abuse  the  opposing  attorney,''  has  been 
followed  at  times  as  a  means  of  arous- 
ing animosity  in  the  jury,  but  it  has 
been  unsafe  to  follow  it,  even  if  not 
always  fatal. 

If  counsel  in  argument  to  the  jury  goes 
too  far  in  his  abuse  of  adverse  counsel, 
he  wins  a  reversal.^*'  If  he  betrays  the 
ur-aritting  confidence  of  his  opponent  out 
of  eourt,  he  meets  the  same  disaster,^*® 
UDiess,   indeed,  the  verdict  he  obtained 


was  clearly  a  juat  -one  on  the  law  and 
the  evidence.'** 

A  bitter  attack  upon  counsel  for  the 
defense  unwarranted  by  any  evidence, 
by  the  prosecuting  counsel  in  ftiguing  to 
the  jovy  ia  a  criminal  trial,  criticizing 
his  opponent's  professional  methods  and 
tactics  in  general  and  in  the  instant  case, 
has  been  one  ground  for  reversing  a  con- 
viction ;  •**  and  such  an  attack,  not  so 
reprehensible  as  of  itself  to  bring  about 
a  reversal,  has  been  condemned  when  a 
conviction  was  reversed  for  weightier 
reasons.^* 

Invidious  remarks  concerning  adverse 

counsel  in  argument  to  a  jury,  even  when 

harmless  and  nullified  by  the  action  of 

g3g*panmdpuod  ojb  ':^no9  oq; 


ihf  record,  and  nistain  it  by  claiuing  in 
thi<»  court  that  the  physical  appearance  of 
someone  on  the  stand  as  the  jury  observed 
it  jiwtified  what  was  said. 

•WX^Tien,  in  the  trial  of  a  criininal'caBe, 
there  is  considerable  justification  in  the 
testimony  of  certain  witnesses  for  the  de- 
fendant from  far  away  places  for  speaking 
of  them  as  tramps,  their  characterization 
as  such  by  counsel  for  the  state  in  his  clos- 
ing address  to  the  jury  is  no  cause  of  com- 
plaint for  the  prisoner  after  conviction. 
State  V.  Hudson  (1899)  110  Iowa,  663,  80 
K.  W.  232. 

M8  Utterances  during  the  progress  of  a 
trial  in  the  presence  and  hearing  to  the  jury, 
persistently  made  and  often  objected  to,  by 
counsel  charging  his  opponent  with  ''fixing'' 
one  of  his  witnesses,  and  with  having  to 
"'depoid  upon  'fixing*  witneeses/'  where  the 
court  sometimes  sustained  the  objections, 
but  at  others  did  not  mle,  and  where  there 
was  a  total  lack  of  any  evidence  to  support 
the  charge,  require  that  the  judgment  be 
reversed.  Ashland  Land  &  Live- Stock  Co. 
V.  May  (1897)  61  Heb.  474,  71  N.  W.  67. 

<MAi4  admission  of  a  fact  made  while 
he  was  intoxicated  by  an  attorney  for  a 
defeated  litigant,  privately  to  his  opponent, 
in  the  trial  of  an  action  upon  a  plain  issue 
of  fact  only,  where  the  testimony  was  con- 
flicting and  the  case  closely  balanced,  which 
faet»  if  tme,  would  in  effect  decide  the  case, 
bat  which  had'  not  been  proved  and  was  not 
in  evidence,  repeated  by  counsel  for  the 
prevailing  party  in  his  argument  to  the 
jury  over  objection,  calls  for  a  reversal  of 
the  judgment,  where  the  trial  court  did  not 
rebuke  cotmsel  for  making  'improper  use 
of  the  admission,  and  faile<i  to  discharge 
the  jury  and  grant  a  new  trial.  Houston 
V.  Kidwell  (1886)  7  Ky.  L.  Rep.  201. 

•••A  recovery  by  a  servant  against  his 
master  for  very  serious  personal  injuries, 
of  a  verdict  whidi  cannot  be  deemed  exces- 
sive, where  the  proof  on  the  trial  of  the 
defendant's  negligence  was  abundant,  should 
be  allowed  to  stand  notwithstanding  hia 
counsel's  mjaocifiduct  in  relating  to  the  jury 
the  substance  of  a  private  conversation  with 
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his  adversary  of  a  prejudicial  nature.  Ken- 
tucky Wagon  Mfg.  Co.  v.  Duganics  (1908) 
—  Ky.  — ,  113  S.  W.  128. 

*•!  A  reference  by  counsel  for  the  state 
in  addressing  the  jury  on  the  trial  of  a 
chief  of  police  for  malfeasance  in  offide,  to 
another  case  tried  a  year  previously  in 
vvhich  the  prisoner's  counsel  were  the  same 
lau'yers  as  his  opponent's,  and  in  which 
everybody  was  tried  except  the  defendant 
and  evervbody  except  the  guilty  criminal 
was  condemned,  associated  with  a  charge 
that  the  defendant's  counsel  were  pursuing 
the  same  tactics  and  trying  everybody  but 
the  accused  and  evervthing  except  the  issues 
in  the  case,  when  tnere  w^as  no  testimony, 
to  warrant  the  argument  and  charge,  con- 
stitutes ground  for  a  reversal.  State  v, 
Peirce  (1916)  —  Iowa,  —,  159  K.  W.  1050* 

W8  A  statement  by  prosecuting  counsel 
in  argument  to  the  jury  in  a  criminal  trial, 
to  the  elTect  that  the  counsel  for  the  prison- 
er was  an  able  lawyer  employed  to  defend 
everyone  who  had  a  bad  ease,  was  charac- 
terized as  improper,  but  not  sufficiently 
prejudicial  per  se  to  require  the  reversal  of 
a  conviction,  which  had  to  be  reversed  any- 
how for  errors  in  admitting  incompetent 
evidence.  Johnson  v.  Com.  (1902)  24  Ky. 
L,  Rep.  842,  70  S.  W.  44. 

S9S  In  the  trial  of  an  action  by  a  servant 
against  his  corporate  master  to  recover  for 
personal  injuries  received  in  the  course  of 
his  work,  a  question  by  his  counsel  in  argu- 
ment to  the  jury  asking  in  substaince 
whether  the  jurors  had  noticed  how  many 
more  lawyers  it  took  to  look  after  the 
rights  of  the  corporation  in  the  case  on 
trial  than  it  did  to  take  care  of  the  plain- 
tiff's, while  objectionable  as  in  bad  taste, 
inasmuch  as  it  referred  only  to  an  obvious 
state  of  things,  cannot  be  deemed  to  have 
prejudiced  the  defendant,  where  the  court, 
in  allowing  an  exception  tOr  the  language, 
observed  that  it  was  of  no  consequence 
whether  few  or  many  lawyers  were  engaged 
in  the  controversy,  the  only  question  for  the 
jury  l>eing  where  the  truth  lay.  Carleton 
V.  E.  &  T.  Fairbanks  &  Co.  (1916)  88  Vt. 
637,  93  Atl..  462, . 
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If  a  defeated  litigant  regards  himself 
as  injured  by  the  misconduct  of  his  ad- 
versary's oonnsel  in  attacking  his  own 
conduct  before  the  jury,  he  must,  as  in 
other  cases,  see  to  it  that  the  record  is 
in  such  a  state  as  to  enable  the  court  to 
review  the  impropriety.*** 

h.  ReferenceSf  commendatory  or  derog^ 
atorfff  to  strangers. 

In  a  few  cases  counsel  arguing  to 
juries  have  resorted  to  another  method 
of  invoking  sympathy  or  provoking  preju- 
dice; viz.,  by  speaking,  without  justifi- 
cation in  the  evidence,  either  eulogisti- 
oally  or  disparagingly  of  third  persons 
may  have  been  casually  connected  with 
the  case  or  the  parties  to  the  controversy. 
This  conduct  is  always  improper  and  has 
been  fatal.*** 

XXXJV*  Improper  argument  of  coun^ 
set  to  jury  of  no  effect  upon  ju»t 
verdict, 

A  judgment  which  is  plainly  perceived 
to  be  right  may  be  affirmed  on  appeal 


notwithstanding  the  mi8C6ndud£  of  coun* 
sel  for  the  successful  litigant  on  the 
trial.***  A  remark  of  counsel  for  the 
successful  litigant  to  which  his  opponent 
objected,  and  which  the  court  criticized 
as  improper,  should  not  work  a  reversal 
in  a  cade  where  the  verdict  of  the  jury 
was  amply  sustained  by  unobjectionable 
evidence.**^  There  is  no  presumption 
that  a  verdict  sustained  by  the  evidence 
was  influenced  by  improper  language  of 
counsel  for  the  successful  litigant  in  his 
argument  to  the  jury.***  Objectionable 
and  improper  language  unwarranted  by 
the  evidence,  used  by  counsel  in  his  ar- 
gument to  the  jury,  cannot  be  deemed 
prejudicial  enough  to  require  the  rever- 
sal of  a  judgment  substantially  just.*** 
When  it  is  virtually  certain  that  the  pre* 
vailing  litigant  was  entitled  to  recover 
on  the  evidence,  and  the  damages  award- 
ed him  were  not  excessive,  improper  lan- 
guage unwarranted  by  the  evidence,  in- 
dulged in  by  his  counsel  in  argument  to 
the  jury,  although  constituting  reprehen* 
sible  misconduct,  does  not  require  a  re- 


8M  If  the  bill  of  exceptions  omits  to  set 
forth  in  such  wise  as  technically  to  bring 
up  for  review  the  misconduct  of  counsel 
in  representing  his  adversary  to  the  jury 
as  a  winner  of  dubious  cases  by  deceiving 
jurors,  a  judgment  for  a  moderate  sum  on 
a  verdict  warranted  by  the  law  and  the 
evidence  will  not  be  disturbed  on  account 
of  the  offensive  speech.  Kentucky  Wagon 
Mfg.  Co.  V.  Buganics  (Ky.)   supra. 

••*In  reversing  a  conviction  of  seduction 
under  promise  of  marriage  upon  several 
grounds  of  error  in  the  reception  of  evi- 
dence, the  court,  in  Anderson  v.  State 
(1893)  104  Ala.  83,  16  So.  108,  took  up  the 
complaint  of  the  prisoner  that  the  public 
prosecutor  in  argument  to  the  jury,  against 
objection  and  over  an  exception,  had  l)een 
allowed  to  say  with  respect  of  an  imputa- 
tion of  unchastity  against  the  prosecutrix 
w^hich  the  defense  made,  *1t  is  intimated 
here  that  young  S.  is  the  father  of  this 
child.  It  is  not  true.  He  came  from  too 
nice  a  family  to  do  such  a  thing.  His  father 
reared  him  better.  You  all  know  his  father. 
He  is  one  of  the  best  citizens  of  this  country 
and  you  know  it," — a  statement  unfounded 
in  evidence, — and  dealt  w^ith  it  thus:  That 
portion  of  the  solicitor's  speech  which  was 
objected  to  most  clearly  went  beyond  the 
domain  of  legitimate  argument.  Counsel 
should  abstain  from  such  palpable  abuses 
of  the  privilege  of  argument,  and  the  court 
should  suppress  them  whenever  attempted. 

A  conviction  of  murder  in  the  first  degree, 
carrying  the  penalty  of  death,  was  re- 
versed in  Bell  v.  State  (1916)  120  Ark.  630, 
180  S.  W.  186,  for  errors  of  the  trial  court 
in  giving  instructions  to  the  jury,  but  one 
of  the  points  raised  in  the  prisoner's  behalf 
related  to  remarks  of  the  prosecuting  coun- 
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sel  in  his  closing  address  to  the  jury,  in 
which  he  referred  to  conduct  of  relatives 
as  negativing  the  defense  of  insanity  be- 
cause based  on  facts,  and  not  merely  de- 
lusions of  the  prisoner's  disordered  brain. 
As  there  was  to  be  a  new  trial,  the  court 
contented  itself  with  characterising  the 
argument  as  highly  improper,  and  said  that, 
had  it  been  seasonably  objected  to,  the  trial 
court  should  have  sustained  the  objection, 
and  would  have  erred  to  the  prejudice  of 
the  accused  if  it  had  not  done  so,  because 
there  was  no  testimony  in  the  record  to 
show  what  the  conduct  had  been  of  the 
relatives  referred  to,  nothing  but  the  prison- 
er's complaints  of  persecution,  whiph  might 
have  had  their  ground  in  delusion. 

A  statement  in  argument  to  the  jury  by 
counsel  for  the  plaintiff  in  the  trial  of  a 
personal  injury  action  against  a  municipali- 
ty on  account  of  a  defective  street,  that  the 
adjacent  lot  owner  was  finally  liable  and 
that  a  certain  named  corporation  was  such 
lot  owner,  unwarranted  by  any  evidence  in 
the  case  and  calculated  to  increase  the  ver- 
dict by  provoking  prejudice  against  private 
corporations,  unrebuked  and  uncorrected  by 
the  trial  judige,  requires  a  reversal  and  new 
trial.  Walsh  v.  Wilkes-Barre  (1906)  21& 
Pa.  226,  64  Atl.  407. 

«»«Killoren  v.  Meehan  (1896)  68  Mo.  App. 
212.  *^*^ 

897  Chicago  Union  Traction  Co.  v.  Law- 
rence (1904)  211  HL  373,  71  N.  B,  1024, 
affirming  (1904)  113  111.  App.  269. 

W«  Mullen  V.  Galveston,  H.  &  S.  A.  R. 
Co.  (1906)  —  Tex.  Civ.  App.  -^,  92  S.  W. 
1000. 

M»  Missouri  P.  R.  Co.  v.  Metzger  <  1888  k 
24  Neb.  90,  38  N.  W.  27. 
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Tersal,  Y>eaaiise  it  is  apparent  that  the 
jury  was  not  thereby  {nrejudiced  or  in- 
daeneed  in  rendering  its  verdict.^^  An 
improper  argument  of  counsel  to  the 
jury,  and  an  error  in  the  trial  oourt  in 
allowing  it  to  pass  unchecked  and  uheor* 
reeted,  will  not  bring  about  a  reversal, 
if  manifestly  they  did  not  prejudice  the 
jury  or  have  an  injurious  effect.*®* 

An  appellate  court  unwillingly  dis- 
turbs a  judgment  in  a  perfectly  plain 
ease  of  a  deserved  verdiet,  on  account  of 
the  improper  remarks  of  counsel  in  ar^ 
gument  to  the  jury,  not  stopped  by  the 


court,  even  when  the  misconduct  was 
gross.*^  A  verdict  fully  supported  by 
the  evidence  on  the  trial  will  not  be  dis- 
turbed on  account  of  objectionable  and 
unfounded  remarks  in  argument  to  the 
jury  of  the  successful  litigant's  counsel, 
which  he  immediately  i^ecalled,  frankly 
apologized  for,  and  requested  the  jury 
to  disregard.*** 

These  doctrines  have  been  approved 
and  were  the  controlling  or  highly  in- 
fluential factors  in  numerous  decisions  in 
both  civil***  and  criminal***  eases. 


«»GuU,  C.  A  S.  F.  R.  Co.  v.  Fox  (1887) 
—  Tex  — ,  6  S.  W.  569,  6  Am.  Neg.  Gas. 
546. 

«i  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Boback 
(1003)   71  Axk.  427,  75  S.  W.  473. 

«n  Johnson  v.  Slappey  (1889)  85  Ga.  576, 
11  S.  £.  862. 

40S  Kennedy  Bros.  v.  Sullivaa  (1891)  136 
m.  94,  26  N.  £.  382,  affirming  (1889)  34 
111.  App.  46. 

4MA  statement  of  fact  by  counsel  for 
the  prevailing  party  when  addressing  the 
jury,  not  supported  by  the  evidence,  bat 
not  of  much  importance  and  not  tending 
to  arouse  passion  or  prejudice,  does  not 
require  reversal,  where  the  verdict  is  not 
questioned  either  as  to  amount  or  as  un- 
supported by  the  evidence.  International 
k  G.  N.  K.  Co.  v.  Greenwood  (1893)  2  Tex. 
Civ.  App.  76,  21  S.  W.  559. 

A  judgment  for  the  plaintiff  in  a  personal 
injury  action  only  corameasurate  with  the 
extent  of  the  injuries,  where  the  negligence 
of  the  defendant  in  causing  them  was  un- 
disputed, should  and  will  be  affirmed  not- 
withstanding a  grossly  improper  stat^nent 
by  counsel  in  closing  argument  to  the  jury 
of  the  result  of  an  aitogother  dissimiiar 
suit,  because  it  is  plain  that  the  miscoa- 
duct  was  not  prejudicial.  Finn  v.  Adrian 
(:$92)  93  Mich.  504,  53  N.  W.  614. 

In  the  trial  of  an  action  for  damages 
against  a  telephone  and  telegraph  company 
for  neglecting  promptly  to  transmit  and 
deliver  to  the  addressee  a  message  remitting 
money  to  procure  a  coffin  a^  ahip  the 
corpse  of  the  plaintiff's  deceased  daughter 
to  him  for  burial,  an  improper  relerence 
by  his  counsel  when  arguing  to  the  jury 
to  a  faet  not  in  evidence,  viz.,  that  the  ad- 
dressee not  receiving  the  message  had  tried 
to  raise  the  needed  money  by  a  mortgage 
on  her  furniture,  objected  to  at  the  time, 
and  immediately  followed  by  an  admonition 
of  the  court  to  the  jury  to  bear  the  evidence 
in  mind  and  to  disregard  anything  counsel 
said  outside  of  it,  d^s  not  call  for  a  re- 
versal of  a  judgment  resting  on  sufficient 
evidence  and  not  exoessive  in  amount.  Gum* 
berlaad  Teleph.  &  Teleg.  Go.  v.  QQigter 
(1908)  129  ty.  788,  19  L.RJ^.(N.S.)  675, 
112  S.  W.  897. 

Tn  an  action  against  a  municipal  corpora- 
tion for  personal  injuries  due  to  a  defective 
sidewalk,  resulting  in  a  judgment  for  the 
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plaintiff  amply  warranted  by  the  evidence 
in  the  case,  language  used  by  counsel  for 
the  successful  litigant  in  argument  to  the 
jury  that  his  opponents  professed  to  be- 
lieve the  walk  to  have  been  in  good  con- 
dition when  others  had  fallen  into  death 
traps  there,  corrected  on  objection  by  the 
trial  court  at  once  saying  that  there  was  no 
evidence  of  the  kind  and  that  oounsei  should 
keep  within  the  record,  does  not  call  for  a 
reversal,  as  the  remarks  apparently  had 
no  effect  on  the  verdict.  Bradley  v.  Spick - 
ardsville  (1901)  90  Me.  App.  416. 

After  the  court  had  agreed  to  reverse  a 
judgment  for  the  plaintiff  in  Birmingham 
R.  Light  &  P.  Co.  v.  Gonzalez  (1913)  183 
Ala.  273,  61  So  80,  Ann.  Cas.  1916A,  543,— 
an  action  for  negligently  injuring  a  passen- 
ger wherein  the  trial  court  had  overruled 
defendant's  objections  to  statements  by 
plaintiff's  counsel  in  his  dosing  argument 
to  the  jury  about  millions  of  nickels  and 
dimes  going  into  the  coffers  of  the  company 
and  its  stockholders,  in  association  with  re- 
marks concerning  its  failure  to  put  in  serv- 
ice a  corps  of  men  who  were  hanging  about 
the  court, — on  the  ground  that  the  language 
was  prejudicial  notwithstanding  the  court 
afterwards  charged  the  jury  that  it  was 
immaterial  where  the  dimes  and  nickels 
went  or  who  received  them,  the  real  ques- 
tion being  whether  or  not  the  plaintiff  was 
entitled  to  recover,  it  reversed  itself  and 
affirmed  the  judgment  (May field,  J.,  dis- 
senting) on  the  grounds  that  a  general  ex- 
ception to  Conner's  remarks  and  the  court's 
nqaflect  explicitly  to  instruct  the  jury 
against  their  effect  did  not  warrant  a  re- 
versal where  some  of  the  statements  had 
support  in  the  evidence  and  the  impropriety 
of  the  rest  was  not  Obvious  and  incurable; 
that  the  trial  court  had  refused  to  set  asid» 
the  verdict;  that  the  verdict  w^as  sustained 
by  ample  evidence;  and  that  the  damages 
awarded  were  not  excessive  in  view  of  the 
nature  and  extent  of  the  plaintiff's  injm'ies. 

4CSOne  convicted  of  crime  upon  competent 
evidence  clearly  establishing  his  guilt  upon 
a  trial  which  could  not  reasonably  have  re- 
sulted otherwise,  whose  assessed  punish- 
ment was  not  excessive,  is  not  entitled  to  a 
reversal  of  the  conviction  because  the  coun- 
sel for  the  state  in  his  closing  address  to 
the  jury  made  grossly  improper  statementB 
of    unproven    facts    of    his    own    personal 


too 
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XXXV*  Harmless  arguments  of  counsel 

to  juries. 

It  is  essential  in  order  that  a  verdict 
be  overturned  and  a  judgment  be  re- 
versefi  because  of  improprieties  of  speech 
by  counsel   for  the  prevailing  litigant, 


that  his  remarks  should  have  aotnaliy  in* 
jured  the  adverse  party^ 

It  is  true  that  one  court  has  declared 
that  a  statement  of  a  material  cfaoraieter 
made  by  counsel  in  addressing  a  jury 
which  he  had  no  right  to  make,  allowed 


knowledge,  derogatory  and  prejudicial  to 
the  character  of  the  accused.  Heyl  ▼.  State 
(1886)  109  Ind.  589,  10  K.  E.  916. 
'*  Where  the  trial  court  has  denied  a  mo- 
tion for  a  new  trial  after  a  conviction  of 
crime,  and  held  that  improper  remarks  of 
coimsel  for  the  state  in  argument  to  the 
jury  did  not  in  the  circumstances  of  the 
case  prejudice  any  substantial  right  of  the 
accused,  and  the  facts  are  such  as  to  raise 
a  presumption  that  the  verdiot  would  neces- 
sarily have  been  what  it  was  if  the  objec- 
tionable remarks  had  never  been  made,  the 
judgment  will  not  be  disturbed  on  appeal. 
State  V.  Comstock  (1878)  20  Kaa.  650. 

If  the  evidence  on  a  criminal  trial  clearly 
proved  the  prisoner's  guilt,  his  conviction 
should  not  be  reversed  because  the  public 
prosecutor  in  addressing  the  jury  made 
some  improper  remarks  concerning  another 
erime  planned  by  the  prisoner  at  the  same 
time,  evidence  of  which  the  trial  judge  ex- 
cluded, notwithstanding  the  trial  judge's 
failure  to  rebuke  the  misconduct.  State  v. 
Stubblefield  (1900)  167  Mo.  360,  58  S.  W. 
337. 

A  conviction  of  adultery  is  not  reversible 
where  the  undisputed  evidence  on  the  trial 
and  the  defendant's  own  admission  proved 
beyond  doubt  the  adulterous  act  charged 
in  the  indictment,  and  legislation  prohibits 
the  appellate  court  from  reversing  for  errors 
neither  affecting  the  substantial  rights  of 
the  accused  or  constituting  a  miscarriage 
of  justice,  notwithstanding  on  cross-exami- 
nation testimony  was  improperly  admitted 
to  show  the  birth  of  defendant's  child  too 
soon  after  marriage  to  have  been  conceived 
in  wedlock,  and  the  counsel  for  the  state 
in  his  argument  to  the  jury  improperly  com- 
mented thereon  to  persuade  the  jurors  to 
believe  in  the  defendant's  immorality  and 
lack  of  chastitv.  State  v.  Cluff  (1916)  48 
Utah,  102,  16«  "Pac.  701. 

The  misconduct  of  counsel  for  the  state 
in  his  closing  argument  to  the  jury  in  the 
trial  of  a  woman  for  murdering  her  hus- 
band by  administering  arsenic  to  effect  -his 
death,  in  going  beyond  the  limits  of  prop- 
er and  legitimate  argument  by  referring 
to  what  some  of  the  witnesses  had  told  him 
as  facts  not  in  evidence,  which  was  pro- 
voked by  interruptive  denials  and  interjec- 
tions of  counsel  for  the  accused,  and  proper- 
ly and  promptly  in  each  instance  rebuked 
by  the  trial  court,  does  not  call  for  a  re- 
versal of  a  judgment  of  conviction  where 
the  guilt  of  the  accused  was  proved  by 
ample  competent  evidence.  £pps  v.  State 
(1885)  102  Ind.  639,  1  N.  E.  401,  5  Am. 
Crim.  Rep.  517. 

When,  on  a  trial  for  murder,  prosecuting 
counsel  is  permitted  by  the  trial  court  to 
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argue  to  the  jury  that  malice  in  the  accused 
had  been  established  by  testimony  intro- 
duced and  competent  only  to  impea<?h  the 
credibility  of  a  witness  who  had  denied  re- 
porting threats  of  the  prisoner  against  the 
deceased,  to  a  third  person  out  of  court, 
there  is  flagrant  and  manifest-  error,  but  it 
is  not  prejudicial,  and  does  not.  require  a 
reversal  of  a  conviction  where  the  prisoner 
testified  in  his  own  behalf  and  in  substance 
made  admissions  conclusively  proving  his 
guilt.  Allen  v.  State  (1889)  66  Miss.  386, 
6  So.  242. 

For  counsel  for  the  state  in  closing  argu- 
ment to  the  jury  in  a  murder  trial  to  tell 
of  a  case  in  another  state  where  one  juror  of 
a  panel  which  acquitted  a  prisoner  of  crime 
afterwards  look  part  in  lynching  him  was 
regarded  by  the  supreme  court,  m  State  v. 
Busse  (1904)  127  Iowa,  318,  100  N.  W.  536, 
as  a  serious  ground  of  complaint  by  the 
accused  on  appeal  from  his  conviction,  but, 
while  the  court  saw  no  justification  or  ex- 
cuse for  such  statement  and  did  not  refrain 
from  criticizing  it,  still  it  did  not  regard 
it  as  necessary  to  reverse  the  conviction 
on  account  of  the  misconduct,  because  tlie 
guilt  of  the  accused  had  been  amply  proved 
by  the  evidence. 

Notwithstanding  a  statute  (N.  V.  Code 
Crim.  Proc.  §  464)  forbidding  a  former  con- 
viction which  was  reversed  to  be  used  or 
referred  to  upon  a  new  trial,  either  in  evi- 
dence or  argument,  remarks  of  the  dtetriet 
attorney  in  the  presence  and  hearing  of, 
and  in  addressing,  the  jury  in  a  second  trial 
for  murder,  that  he  had  convicted  the  ac- 
cused once  and  would  again,  and  that  an 
accessory  who  had  been  a  Witness  for  the 
defendant  on  the  first  trial  and  had  not 
testified  again  could  have  told  an  unfavor- 
able story,  were  held  improper,  but  not  suf- 
ficient ground  to  reverse  the  second  con- 
viction, because,  first,  not  objected  to  and 
called  to  the  court's  attention  at  the  time 
by  the  prisoner's  counsel;  second,  the  jndge 
emphatically  charged  the  jurors  to  base 
their  verdict  exclusively  on  the  law  and  the 
evidence,  and  was  not  requested  to  be  more 
explicit;  third,  the  record  did  not  set  out 
the  whole  speech  of  the  district  attorney, 
nor  disclose  the  exact  circumstances  in 
which  the  objectionable  language  was  used, 
or  what  prompted  it,  so  that  it  couM  he 
seen  whether  or  not  the  words  were  in  any 
wise  qualified;  and,  finally,  the  reviewing 
court  was  not  convinced  that  justice  re- 
quired another  trial  inasmuch  as  the  de- 
fendant had  been  convicted  by  two  .turtes 
upon  substantially  the  same  evidence  and 
his  guilt  was  well  established.  People  v. 
Greenwall  (1880)  116  N.  Y.  620,  22  N.  E. 
182. 
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by  tlie  eouTt,  in  8pit«  of  objection  and 
exception,  to  go  nnrebuked  and  uncor- 
rected, can  be  deemed  harmless  only  in 
ease  it  clearly  appears  that  the  verdict 
was  right  on  the  evidence.*** 

Of  course,  a  righteous  verdict  is  not 
to  be  disturbed  because  of  the  miscon- 
duct of  counsel  who  won  it  in  his  argu- 
ment to  the  jury ;  **''  neither  is  a  verdict 
as  favorable  as  could  reasonably  have 
been  looked  for  to  the  litigant  who  com- 
Itiains  of  such  misconduct.*** 


The  declaration  jnst  referred  to  leaves 
open  several  paths  to  the  conclusion  that 
improper  speech  in  argument  to  a  jury 
is  on  occasions  harmless. 

The  impropriety  itself  of  a  remark 
complained  of  may  be  denied,  or  the 
language  objected  to  may  be  ei^plained, 
in  an  innocent  sense.***  Again,  an  albu- 
men t  of  counsel  based  upon  facts  which 
had  not  been  proved  on  the  trial  may 
nevertheless  be  harmless,  because. it,' can 
rest   upon  other  and  sounder:  baw^s.*** 


Indianapolis  Journal  Newspaper  Oo.  v. 
Pngh  <1892)  6  Ind.  App.  510,  33  N.  E.  991. 
4flt  An  assertion  by  counsel  for  the  state 
in  argument  to  the  jury  on  a  trial  for  la^. 
eeny  in  which  the  defendant  had  cAiVe^  V'if,' 
Bosses  to  prove  his  good  charabtor,  th)^t  h^ 
knew  the  accused  to  -  be  reputed  a  hotel 
thief  whose  picture  as  such  had  been  pub- 
lished in  the  Police  Gazette,  while  grossly 
improper  and  a  virtual  introduction  of  un- 
sworn testimony,  is  yet  bamless  where  de- 
fendant's guilt  was  clearly  established  by 
competent  evidence  making  his  conviction  a 
certainty.  Heyl  v.  State  (1886)  100  Ind. 
589,  10  N.  E.  916. 

iOSAn  improper  argument  of  the  prose- 
cuting counsel  in  a  criminal  trial,  which 
goes  out  of  the  record  and  discusses  extrane- 
ous matters  to  extort  a  verdict  of  guilty, 
cannot  be  deemed  to  have  injured  the  ac- 
cused where  the  result  of  the  trial  was  as 
favorable  to  him  as  he  had  any  reason  to 
expect.  Miles  v.  State  (1901)  —  Tex.  Crim. 
Rep.  — ,  66  S.  W.  912; 

409  For  instance,  a  remark  by  plaintiff's 
counsel  in  his  closing  argument  to  the  jury 
on  the  trial  of  a  personal  injury  action, 
that  the  jury  need  not  worry  about  a  ver- 
dict against  the  defendant,  has  been  held  to 
imply  nothing  more  that  a  perfectly  proper 
statement  that  jurors  need  not  concern 
themselves  with  the  consequences  of  their 
verdict.  Burgess  v.  Stowe  (1903)  134  Mich. 
204,  96  N.  W.  29,  14  Am.  Neg.  Rep.  583. 

Again,  a  statement  by  defendant's  coun- 
sel in  addressing  the  jury  on  the  tiial  of  a 
suit  by  an  upper  riparian  landowner  for 
damages  due  to  the  building  of  a  dam  down- 
stream, that  the  law  gives  full  damages, 
full  and  nmning  over,  adequate  and  more 
than  adei]uate,  for  the  injuries  in  such  cases, 
— a  covert  allusion  to  a  statute  allowing  a 
recovery  of  50  per  cent  more  than  the 
actual  damages, — was  held  not  to  entitle 
the  plaintiff,  who  won  a  smaller  verdict 
than  he  expected,  to  a  new  trial,  because 
if  the  jurors  knew  about  the  statute  the 
statement  was  harmless,  and  if  they  were 
ignorant  of  the  statute  the  statement  fa- 
vored the  plaintiff.  Dow  v.  Electric  Co. 
(1894)  68  If.  H.  59,  31  Atl.  22. 

And  a  statement  by  plaintUTs  counsel  in 
argument  to  the  jury  on  the  trial  of  an 
action  by  a  servant  against  his  master  for 
personal  injuries  received  while  at  work, 
that  his  client,  before  he  was  injured, 
worked  about  the  machine  that  hurt  him 
only  a  few  nuaute8,^he  would  leaye  it  to 
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the  jury, — a  few  s?coTKlh\' dnilyfor  three 
weeks,  ♦©•  WTlich*' opposing*  counsel  objected 
on  'th'^  gmSulid-  tlNtf  the  plaintiff  had  testi- 
ifed  that  "he  so  worked  about  fifteen  minutes 
a  day,*  was  held  to  have  been  harmless  be- 
cause it  left  the  time  to  be  determined  by 
the  jury  and  the  objection  called  direct  at- 
tention to  the  testimony  on  the  subject. 
Carleton  v.  E.  &  T.  Fairbanks  A  Co.  (1915) 
88  Vt.  587,  93  Atl.  462. 

References  by  counsel  for  the  state  in  a 
criminal  trial  in  argument  to  the  jury,  to 
the  serious  nature  of  the  crime  charged 
against  the  accused,  its  far-reaching  and 
long-continuing  consequences,  and  its  in- 
jury to  innocent  persons,  as  a  reason  for 
jurors  to  be  very  sure  of  their  doubts  of 
guilt  before  acquitting,  do  not  so  transcend 
the  bounds  of  legitimate  argument  as  to 
amount  to  misconduct  grave  enough  to  re- 
quire a  reversal  of  a  conviction.  State  v. 
Cameron  (1010)  177  Iowa.  379,  158  N.  W. 
563. 

An  argument  to  the  jury  by  counsel  for 
the  state  on  the  trial  of  a  chief  of  police 
for  malfeasance  in  office,  in  which  he  said 
in  substance  that  people  no  longer  carried 
weapons,  and  were  forbidden  to  do  so  be- 
cause the  performance  of  duty  by  the  police 
department  was  relied  on,  and  that  he  as- 
sumed that  the  jurors  desired  to  render  a 
verdict  which  would  make  them  feel  that 
they  had  done  their  duty  and  won  the  ap- 
proval of  their  fellow  citixens;  that  the  case 
had  excited  an  interest  unprecedented  in 
local  history,  and  therefore  that  most  care- 
ful consideration  was  due  so  that  a  fair  and 
just  verdict  might  be  returned,  does  not 
transcend  the  proper  bounds  of  argument, 
and  hence  is  harmless.  State  v.  Peirce 
(1916)  —  Iowa,  — ,  169  N.  W.  1050. 

*WTo  argue  the  nonexistence  of  certain 
facts  in  addressing  a  jury  from  the  exist- 
ence of  other  facts  or  another  fact  not  in 
evidence,  or  not  susceptible  of  proof,  is 
harmless  when  the  whole  course  of  the  trial 
and  much  of  the  evidence  adduced  justifies 
and  alTords  better  grounds  for  such  argu- 
ment. Blalsdell  v.  Davis  (189S)  72  Vt.  295, 
48  Atl.  14. 

Conceding  that  in  the  trial  of  an  action 
for  conversion  of  property  there  had  been 
no  evidence  to  warrant  remarks  of  plain- 
tilTs  counsel  in  his  cloeing  address,  to  th^ 
effect  that,  if  the  jurors  after  the  trial 
should  ask  his  opponent  whether  the  property 
on  the  stroke  of  midnight  of  a  stated  dai(^ 
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Then,  too,  an  objectionable  statement, 
though  unwarranted,  may  not  be  regard- 
ed as  of  sufficient  importance  to  lustily 
nullifying  the  result  of  the  trial.*" 

A  remark  of  doubtful  propriety  may 
be   reduced    to   harmlessness   by   being 


promptly  withdrawn,*"  or  by  counter- 
acting instructions  by  the  trial  court.*^ 
Even  language  indisputably  improper  has 
been  held  by  reviewing  courts  to  have 
been  rendered  innocuous  by  the  trial 
court's  timely  action.*"   And,  finally,  the 


belonged   absolutely  to   the   defendant,   he  ]  which,  naturally  construed,  is  unobjection 


would  say  "No,"  the  language  is  harmless 
where  as  a  matter  of  law  it  is  established  in 
the  case  that  the  defendant  was  not  entitled 
to  the  property  on  the  date  named  nor  up 
to  the'twie  of  trial.  Hamlin  v.  Philbrook 
(19j6):^  jr^H.-^,  97  Atl.  977. 

A  stat6AieBt>f  prosecuting  counsel  in  a 
criminal  triaf  fof  lajfceny;  when  .^^dressing 
the  jury,  to  the  effect' thtft  Oiy  pKpaetwtAng. 


had  stolen  from  him,  which,  upon  otJject^j^* 
from  his  adversary  and  an  admonition  of 
the  court  to  stay  within  the  evidence,  the 
speaker  declared  to  be  simply  a  deduction 
from  the  testimony,  and  not  meant  as  an 
assertion  that  defendant  in  fact  had  been 
stealing,  is  harmless  where  there  had  been 
proof  of  facts  and  circumstances  from  which 
such  a  conclusion  might  reasonably  Have 
been  drawn  Biggers  v.  State  (1917)  19 
Ga.  App   604,  91  S.  E.  919. 

*"An  error  of  the  trial  court  in  over- 
ruling an  objection  to  remarks  that-  had  no 
basis  in  the  evidence,  made  by  counsel  for 
the  prevailing  litigant  in  his  argument  to 
the  jury,  where  the  misconduct  was  not 
gross  and  not  persisted  in,  is  not  grave 
enough  in  and  of  itsel'  to  require  a  reversal. 
Angle  V.  Bilby  (1889)  25  Neb.  695,  41  N. 
W.  397. 

A  remark  in  argument  to  the  jury  by  the 
defendant's  counsel  on  the  trial  of  an  action 
for  personal  injuries  to  the  plaintiff  while 
riding  on  a  railroad  stock  train,  that  the 
reason  that  the  plaintiff,  in  shipping  and 
selling  mules,  had  not  earned  as  much  since 
as  beifore  he  was  hurt,  was  because  the 
horse  market  had  been  bad,  and  that  he  was 
trying  to  make  the  railroad  pay  for  his 
losses,  affords  no  ground  to  reverse  a  judg- 
ment in  favor  of  the  railroad  Mullen  v. 
Galveston,  H.  &  S.  A.  R.  Co.  (1906)  — 
Tex.  Civ    App.  — ,  92  S.  W.  lOOa 

That  the  prosecuting  counsel  in  arguing 
for  conviction  in  a  murder  trial  put  forward 
a  theory  which  may  have  had  no  support 
in  the  evidence,  that  the  motive  of  the 
crime  was  robbery,  is  not  misconduct  which 
affords  any  ground  to  reverse  the  judgment 
entered  on  a  verdict  of  guilty.  People  v, 
Amaya  (1901)  134  Cal.  531,  66  Pac.  794. 

A  statement  in  argument  to  the  jury 
by  counsel  for  the  commonwealth  in  a  trial 
for  murder,  that  over  a  score  of  men  had 
perhaps  been  killed  in  the  town  where  the 
ln»tant  tragedy  occurred,  but  that  nothing 
had  been  said  about  it  because  the  people 
there  were  afraid  to  talk  about  it,  does  not 
require  the  reversal  of  a  conviction  where 


able  and  legitimate,  promptly  withdrawn 
upon  objection  of  the  prisoner's  counsel, 
even  if  open  to  an  invidious  construction, 
is  not  prejudicial  to  the  accused.  People  ▼. 
Osborne  (1917)  278  111.  104,  115  N.  E.  890. 
*!•  A  statement  in  argument  to  the  jury 
in  a  criminal  case  by  the  public  prosecutor, 
susceptible  of  two  interpretations, — one,  the 
natural  meaning,  being  harmless  and  proper. 


witness  did  not  know  how  rau«i.tJte;ac(iuiiftV  .^nd,the  other  possibly  prejudicial  and  ob 


Jecti^iitflrie^T-affords  no  ground  lor  reversing 

*a*oofi^dcti^  where  the  court's  instructions 

made  it  impossible  to  give  the  language  the 

objectionable    sense.      State    v.    Greenleaf 

(1902)   71  N.  H.  606,  54  Atl.  38. 

^1*  Statements  in  argument  to  the  jury  by 
counsel  for  the  policyholder  on  the  trial 
of  an  action  to  recover  a  fire  loss  upon  an 
insurance  policy,  to  the  effect  that  he  and 
his  client,  although  it  was  not  evidenee,  sus- 
pected defendant's  officers  and  agents  of 
having  inspired  public  prosecutions  of  the 
plaintiff  for  arson  and  murder  that  had 
ensued  upon  the  6re,  objected  to  by  his 
adversary,  concerning  which  the  trial  court 
said  that  as  there  was  no  evidence  that 
the  suspicion  was  well  grounded  it  was  not 
a  subject  of  comment,  do  not  require  a  re- 
versal. Hartley  v.  Pennsylvania  F.  Ins. 
Co  (1904)  91  Minn.  382.  103  Am  St.  Rep. 
512,  98  N.  W.  198 

A  statement  by  counsel  for  defendant  in 
argument  to  the  jury  on  the  second  trial 
of  an  action  against  a  municipality  for  dam- 
age for  personal  injuries  caused  by  a  fall 
on  an  icy  sidewalk,  to  the  effect  that  the 
jurors  had  a  right  to  consider  that  there 
were  200  miles  of  sidewalk  to  be  looked 
after  by  the  city  as  much  as  the  place  where 
the  injury  happened,  objected  to  by  his  op- 
ponent as  unsupported  by  the  evidence,  and 
as  all  the  more  objectionable  because  on  a 
previous  appeal  it  had  been  held  error  to 
receive  evidence  of  the  mileage  of  defend- 
ant's streets,  although  the  court  promised, 
but  forgot,  to  instruct  the  jury  not  to  con- 
sider any  remarks  about  the  number  of 
miles  of  city  sidewalks,  nevertheless  was, 
because  of  the  court's  implied  condemnation 
and  because  the  offending  counsel  desisted 
from  further  misconduct,  held  not  to  con- 
stitute reversible  or  prejudicial  error.  LiTid- 
say  V.  Des  Moines  (1887)  74  Iowa,  111,  37 
N.  W.  9. 

In  a  trial  for  murder  in  which  the  evi- 
dence had  fairly  established  the  prisoner's 
guilt,  and  had  shown  that  the  deceased  was 
killed  by  a  shot  in  the  head  fh'ed  from  be> 
hind  him,  a  statement  of  the  district  at- 


there  was  no  attempt  made  to  associate  the  |  torney  in  argument  to  the  .fury,  which  the 
accused  with  previous  crimes.    Ball  v.  Com.    court  promptly  instructed  the  jurymen  not 


(1905)  27  Ky.  L.  Rep.  448,  85  S.  W.  226. 
*i*A  remark  by  the  district  attorney  in 


to  consider,  that  in  the  speaker's  opinion 
the   evidenee   showed   that   the  defendants 


addressing  the  jury  on  a  trial  for  homicide,  (  were  guilty  of  foully  assassinating  the  vie- 
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feeord  that  brought  the  trial  up  for  re- 
view may  not  show  that  any  prejudice 
resulted  from  the  iniproper  ai^gument.^^ 
Whether  or  not  an  impropriety  ot 
speech  by  successful  counsel  in  argument 
to  the  jury  was  prejudicial  or  harmless 
has  on  occasions  sometimes  been  left  un- 
determined because  graver  questions  pre- 
sented for  decision  relegated  this  ques- 
tion to  a  place  of  minor  importance  or 
negligibility.*^' 

XXXVI,  Honest  miMUOeea  o/  oounael  in 
argument  to  jury. 

Ordinarily  courts  agree  that  no  serious 
damage  is  done  by  counsel  arguing  a 
cause  in  good  faith  should  he  be  honest- 
ly mistaken  in  some  of  his  statements  to 
the  jury. 

He  is  not  guilty  of  prejudicial  miscon- 
duct, for  example,  if,  when  quoting  from 
memory  the  testimony  given  by  witnesses 
on  the  trial,  he  makes  unimportant 
and  unintentional  variations  in  their 
stories.*^''  No  harm  reaults  from  this 
where  the  court,  oa  having  his  attention 


called  to  counseFs  error,  refers  the  mat- 
ter to  the  jury  because  hia  own  reeollec« 
tion  is  not  clear.*" 

An  advocate  is  not  guilty  of  miscon- 
duct so  prejudicial  as  to  require  a  verdict 
he  has  won  on  unobjectionable  evidence, 
for  a  moderate  sum,  to  be  set  aside  and  a 
new  trial  to  be  granted,  by  commenting 
in  his  argument  to  the  jury  upon  a  fact 
he  honestly  supposed  had  been  proved  on 
the  trial,  concerning  which  he  and  the 
stenographer  differed  with  his  opponent 
and  the  court  as  to  whether  the  proof  of 
it  had  been  admitted  or  excluded.*** 

An  allusion  prohibited  by  express  stat- 
ute, by  a  public  prosecutor  in  a  second 
criminal  trial,  to  the  outcome  of  the 
first  one,  does  not  entitle  the  accused  to 
a  reversal  of  his  conviction,  where  the 
reference  was  manifestly  accidental  and 
unintentional  and  was  made  without  an 
ulterior  end.**** 

If  counsel  really  acts  in  good  faith,  a 
highly  improper  statement  of  an  inju- 
rious fact,  made  without  warrant  by  him 
in  argument  to  the  jury,  will  not  be  fatal, 


tim,  affords  no  ground  to  reverse  a  convic- 
tion. Marta  v.  State  (1917)  --  Tez.  Crim. 
Rep.  — ,  103  S.  W.  323. 

4U  A  prisoner  pcosecuting  a  writ  of  error 
from  a  judgment  convicting  him  of  murder, 
in  Quinn  v.  People  (1915)  60  Colo.  217,  152 
Pac.  148,  complaineid  of  misconduct  of  the 
district  attorney  in  arguing  to  the  jury  that 
he  had  been  guilty  of  other  erimes,  and  of 
stealing  for  a  living,  hut  the  court  found 
itaelf  unable  upon  the  record  to  say  that 
the  plaintiff  in  error  had  been  prejudiced 
by  th^  district  attorney's  conduct. 

4UIn  Rickards  v.  State  (1916)  120  Md. 
184,  98  Atl.  525,  the  court  of  appeals  of 
Maryland  reversed  a  conviction  of  man- 
slaughter and  awarded  a  new  trial  without 
explicitly  making  it  clear  what  were  the 
errors  which  were  fatal  to  the  judgment. 
There  were  some  twenty-eight  exceptions 
reserved  by  the  priaoner  in  tl^  course  of  the 
trial,  many  of  whidi  were  overruled,  and 
several  of  which  were  pronounced  good. 
The  latter  varied  in  force  and  weight,  but 
the  court  did  not  undertake  to  pronounce 
upon  their  relative  importance  or  their  def^ 
inite  effect  upon  the  result  of  the  trial. 
Among  the  matters  comp^lained  of  by  the 
accused  were  omissions  of  the  trial  judge 
to  characterise  as  improper  certain  remarks 
of  the  counsel  for  the  state  in  his  argument 
to  the  jury, — one  of  hia  statements,  ob- 
jected to  at  the  time  by  counsel  for  the 
accused,  being  that  the  state  had  made  no 
bargain  with  ita  principal,  witnese  (a  wit- 
ness who  might  possibly  have  been  charged 
as  an  accessory  before  the  fact),  and  an- 
other being  that  the  speaker  did  not  intend 
to  barter  away  the  verdict.  Of  these,  the 
court,  in  ita  opinion,  merely  said:  It  had 
been  testified  by  Jderedith  (tbe  witness  rs- 
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f erred  to)  that  he  had  voluntarily  tendered 
himself  as  a  witness  for  the  state,  but  the 
supplemental  declaration  by  the  deputy 
state's  attorney  as  to  the  unproven  fact 
that  no  agreement  was  made  with  the  wit- 
ness ought  to  have  been  eliminated.  The 
assertion  that  he  did  not  intend  to  barter 
away  the  verdict  was  an  unnecessary,  but 
unobjectionable,  annouaeement  of  a  very 
proper  attitude. 

«nCarleton  v.  $1.  4  T.  Fairbanka  4  Go. 
(1915)   88  Vt.  537,  93  Ati.  462. 

iiS  The  circumstance  that  counsel  for  the 
prevailing  litigant  in  his  argument  to  the 
jury  inadvertently  misstated  the  testimony 
of  one  of  the  witnesses,  and  that  the  court, 
when  objection  was  made,  merely  said  that 
he  did  not  recall  the  testimony  on  the  sub- 
ject, and  would  be  compelled  to  leave  it  to 
the  jury  to  say  what  it  realty  was,  affords 
no  Butticient  reason  for  a  reversal.  Obert  ▼. 
Strube  (1892)  51  Mo.  App.  621. 

A  conviction  of  murder  is  not  reversible 
because  the  prosecuting  attorney  in  his  clos- 
ing argument  to  the  jury,  against  the  ob- 
jections of  his  adversary,  made  certain 
statements  of  incriminating  facts  which  had 
in  substance  been  testified  to  by  the  conjoint 
testimony  of  two  witnesses,  but  attributed 
the*  evidence  to  the  wrong  witness  and  made 
slight  and  immaterial  variations  in  his  ac- 
count, where  the  court  left  it  to  the  jury 
to  say  what  the  evidence  was  and  whether 
or  not  It  had  been  misstated,  as  his  own 
recollection  was  at  fault.  Wilson  v.  State 
(191«)  126  Ark.  354,  190  S.  \V.  441. 

*M  Metropolitan  Street  R.  Co.  v.  Powell 
(1892)  89  Ga.  601,  16  S.  E.  118. 

«*Ba!ne8  v.  State  (1902)  43  Tex.  Crim. 
Rep.  490,  66  S.  W.  847. 
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where  upon  objection  be  plausibly  ex- 
plained what  he  really  meant  by  it,  and 
the  court  fully  corrected  the  wrong  by 
proper  instructions.**^ 

XXXVII.  Good  intentions  of  counsel  in 
making  improper  argument  to  jury. 

The  fact  that  counsel  who  stated  in 
his  argument  to  the  jury  unproven  facts 
prejudicial  to  the  adverse  litigant  did  not 
mean  to  do  anything  wrong  is  impotent 
to  save  a  case  from  reversal.***  The 
wrong  done  a  litigant  when  opposing 
counsel  rehearses  to  the  jury  incompe- 
tent and  unsworn,  to  facts  is  not  righted 
by  any  presumption  that  he  did  it  in 
the  excitement  of  the  trial  impulsively 
and  without  wrongful  purpose,  because 
an  intent  not  to  infringe  the  litigant's 
rights  does  not  change  the  actual  fact 
that  the  trial  was  unfair.*** 

The  actual  purpose  of  counsel  in  bring- 
ing improper  matter  before  the  jury  is 
immaterial  upon  the  question  whether  or 
not  the  verdict  should  be  set  aside  be- 
cause of  his  misconduct,  since,  if  what 
he  said  had  been  deliberately  and  in- 
tentionally utered  to  mislead  and  wrong- 
fully influence  the  jury,  the  result  would 
be  no  more  prejudicial  than  if  his  re- 
marks were  made  in  exercising  a  sup- 
posed legal  right.***    The  motive  of  coun- 


sel in  making  a  prejudicial  statement  is 
not  so  important  as  its  probable  effect 
on  the  jury.  The  best  of  motives  some^ 
times  leads  to  the  most  dangerous  results, 
and  if  an  appellate  court  perceives  that 
a  defeated  litigant  may  have  been  in* 
jured  by  the  inadvertent  conduct  of  the 
adverse  counsel,  it  is  its  duty  to  reverse 
the  judgment  and  grant  a  new  trial.*** 
It  makes  no  difference  whether  improper 
statements  by  counsel  in  argument  ta 
the  jury,  of  matters  of  fact  not  in  evi- 
dence and  duly  objected  to  at  the  time^ 
were  unintentional,  reckless,  or  deliber- 
ate and  wilful;  if  they  were  prejudicial 
and  injurious,  the  wrong  they  did  neces- 
sitates a  reversal  and  a  new  trial.**® 

This  result  cannot  be  escaped  by  any 
claim  of  the  offending  counsel  that  his 
improper  and  prejudicial  statements  in 
argument  to  the  jury,  of  unproven  f acts^ 
were  his  own  reasonable  inferences  and 
deductions  from  the  proof.**^ 

XXXVIII.  Effect  of  withdrawing  im^ 
proper  remarks  of  counsel  inade  in 
argument  to  fury. 

As  to  the  effect  of  retracting  improper 
remarks  of  counsel  made  in  argument  to 
a  jury,  the  opinion  has  been  expressed 
by  a  court  whose  views  are  respected, 
that  the  great  weight  of  authority  sup- 


4S1  A  statement  to  the  jury  by  plaintiff's 
counsel  in  a  personal  injury  case  in  his 
closing  argument  on  the  trial,  that  defend- 
ant admitted  damages  of  $9,000  or  $10,000 
to  the  plaintiff'by  the  Injury  when  in  fact 
there  had  been  no  such  admission,  while 
highly  improper,  does  not  call  for  the  with- 
drawal of  a  juror  by  the  court,  when,  on  ob- 
jection, the  counsel  explained  that  his  mean- 
ing was  that  the  testimony  of  the  plaintiff 
to  such  damage  was  uncontradicted,  and 
thereupon  tlie  court  instructed  the  jury  that 
no  amount  of  damage  had  been  admitted, 
and  that  counsel's  remarks  referred  merely 
to  the  amount  claimed,  thus  correcting  the 
injury  that  might  have  been  done  by  the 
objectionable  speech.  Dougherty  v.  Pitts- 
burgh R.  Co.  (1906)  213  Pa.  346,  62  Atl. 
92. 

*2«  Perry  v.  Western  North  Carolina  R. 
Co.  (1901)  128  N.  C.  471,  39  S.  E.  27. 

4M  Cross  V.  Grant  (1883)  62  N.  IL  676, 
13  Am.  St.  Rep.  607. 

WlOlney  v.  Boston  &  M.  R.  Co.  (1904) 
73  N.  H.  86,  59  Atl.  387. 

«»  State  v.  Tuten  (1902)  131  N.  C.  701, 
42  S.  E.  443,  14  Am.  Crim.  Rep.  28. 

That  case  was  a  criminal  prosecution  for 
the  unlicensed  sale  of  ardent  spirits.  In 
his  argument  to  the  jury,  the  public  prose- 
cutor, unrebuked  and  uncorrected  by  the 
court,  against  the  objections  of  the  prison- 
er's counsel,  talked  about  a  certain  murder 
which  had  been  then  recently  committed  in 
the  neighborhood,  and  attributed  it  to 
"moon  shining,"  which  he  denounced  as  a 
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bad  business  which  should  be  broken  up. 
There  had  been  no  evidence  as  to  who  was 
the  murderer  or  the  cause  of  the  crime,  and 
the  only  foundation  for  the  remarks  was 
testimony  of  the  accused  when  cross-ex- 
amined admitting  that  a  corner's  inquest  in 
another  county,  which  he  had  not  attended, 
had  charged  htm  With  the  homicide,  adding 
that  the  grand  jury  had  thrown  out  the 
bill.  His  conviction  was  reversed  on  ac- 
count of  this  misconduct  of  prosecuting 
counsel,  notwithstanding  his  disclaimer  of 
any  intention  to  charge  the  accused  with 
having  committed,  or  having  been  in  any 
way  connected  with,  the  murder.     Ibid. 

486  Houston,  E.  ft  W.  T.  R.  Co.  v.  Mc- 
Carty  (1906)  40  Tex.  Civ.  App.  364,  89  S. 
W.  805. 

4«7  A  statement  to  the  jury  in  a  criminal 
trial  prejudicial  to  the  accused,  by  the  prose- 
cuting counsel,  of  a  matter  of  fact  of  which 
there  is  no  evidence  at  all,  is  not  the  less 
an  evil  by  coupling  it  with  the  assertion 
that  it  was  an  inference  from  the  testimony, 
because  an  inference  is  a  mere  incident  to- 
the  fact,  and  cannot  stand  without  it. 
Dunmore  v.  State  (1896)  116  Ala.  69,  2^ 
So.  541. 

A  contention  of  counsel  for  the  successful 
litigant  in  a  personal  injury  action  result- 
ing in  a  large,  and  perhaps  excessive,  ver- 
dict, that  hifl  statements  in  argument  to 
the  jury  of  prejudicial  facts  not  in  evidence, 
objected  to  by  his  opponent,  were  fair  de- 
dnciions  and  legitimate  infarences  from  the- 
testimony   and  record,   will   not   save   the- 
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ports  the  doctrine  that  the  ill  done  by 
them  is  cured  when  they  are  withdrawn 
by  the  offending  speaker.**' 

The  withdrawal  of  remarks  made  by 
oounsel  in  an  opening  argument  to  the 
jurj-,  the  impropriety  of  which  was  dn* 
bious,  and  which  the  court  instructed  the 
jury  to  disregard,  affords  the  adverse 
litigant  no  ground  to  complain  of  the 
result  of  the  ensuing  trial,  where  his  own 
counsel  had  ample  opportunity  to  meet 
and  reply  to  the  supposedly  objectionable 
language.*^ 

If  the  opposing  counsel  accepts  the 
retraction  ajid  the  court's  instructions  to 
the  jury  to  disregard  the  retracted  Ian* 
guage,  he  has  no  eause  afterwards  to 
complain  of  his  defeat  as  having  been 
brought  about  by  illegitimate  argu- 
ment.*^ He  is  presumed  on  appeal  to 
have  accepted  the  retraction  as  a  full 
reparation  of  the  offense.*'^ 

This  general  statement  requires  qualifi- 
eation  in  New  Hampshire  oases.  In  that 
state,  to  warrant  a  reviewing  court  in 
holding  that  a  withdrawal  of  obnoxious 
and  prejudicial  remarks  of  counsel  in 
argument  to  the  jury  neutralized  their 
injurious  effect,  the  record  must  affirm- 
atively show  that  the  court  and  parties 
understood  at  the  time  that  the  retrac- 
tion had  so  operated.*** 

Objectionable  remarks  unsupported  by 
the    evidence,    inadvertently    made    by 


counsel  in  argument  to  the  jury,  at  once 
apologized  for  and  frankly  taken  back 
with  a  request  to  the  jury  to  disregard 
them,  do  not  require  the  reversal  of  a 
judgment  founded  on  a  verdict  fully  sup-^ 
ported  by  the  evidence.*** 

Statements  unsupported  by  testimony, 
made  by  the  district  attorney  in  a  mur- 
der trial  in  argument  to  the  jury,  have 
been  held  to  afford  the  prisoner  no 
ground  for  a  reversal  of  his  conviction, 
where  the  remarks  were  inadvertent  and 
afterwards  corrected  and  withdrawn, 
and  the  trial  judge  gave  the  jury  instruc- 
tions which  fully  protected  the  accused 
from  injury.*** 

A  prejudicial  remark  by  prosecuting 
counsel  in  a  criminal  trial,  not  repeated, 
provoked  by  improper  language  of  de- 
fendant's counsel,  withdrawn  upon  the 
interposition  of  the  court,  affords  the 
prisoner  no  ground  for  a  new  trial  where 
the  court  duly  cautioned  the  jury  against 
its  influence.*** 

On  the  one  hand,  it  has  been  held  that 
the  withdrawal  by  counsel  of  highly  pre- 
judicial remarks  made  by  him  in  address* 
ing  the  jury,  although  accompanied  by 
his  request  to  the  jury  to  disregard  them, 
does  not  efface  their  evil  effect,  unless 
the  court  vigorously  and  emphatically 
reprimands  the  offender  and  positively 
instructs  the  jury  not  to  consider  the  ob- 
nonious  statements.*** 


cafle  from  a  reversal  and  new  trial.  Chi- 
cago, R.  I.  &  T.  R.  Co.  V.  Langston  (1899) 
92  Tex.  709,  50  S.  W.  574,  affirming  (1898) 
19  Tex.  Civ.  App.  568,  48  B.  W.  610. 

**•  James  Smith  Woolen  Machinery  Co.  v. 
Holden   (1901)   73  Vt.  396,  51  At!.  2. 

ffl»  Andrews  v.  Wilding  (1917)  —  Tex. 
Civ.  App.  — ,  193  S.  W.  192.  In  this  case 
the  opposing  counAel  afterwards  made  three 
arguments  to  the  jury. 

4M  Birmingham  R.  Light  &  P.  Co.  v. 
Sloan  (1917)  —  Ala.  — ,  74  So.  359. 

*•!  When  a  prosecuting  attorney  who  has 
made  improper  remarks  in  addressing  the 
jury  in  a  criminal  trial,  to  which  the  prison- 
er's counsel  has  objected,  immediately  with- 
draws the  objectionable  statements,  and 
his  opponent  does  not  aiik  the  eourt  to 
admonish  the  jury  to  disregard  them  or  to 
take  any  other  action  to  remove  any 
possible  prejudice  created  by  them,  the 
presumption  is  that  the  defendant  ac- 
qniesoed  in  the  counsel's  withdrawal  as  an 
adequate  reparation  of  the  injury,  and 
there  is  no  ground  in  the  incident  for  a 
rerersa).  Wilson  v.  State  (1916)  126  Ark. 
364,  190  S.  W.  441. 

Any  ground  for  reversal  which  a  rail- 
road company  sued  for  negligently  injuring 
a  passenger  by  prem^kturely  starting  its 
train  before  6he  could  disengage  herself 
when  alightfng  at  her  station  might  other- 
wise have  had  arising  out  of  a  remark  by 
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the  plaintiff's  counsel  in  addressing  the 
jury,  that  it  was  the  duty  of  the  conductor 
to  see  that  the  plaintiff  was  assisted  to 
disembark  when  encumbered  by  hand  bag- 
gage and  parcels,  and  that  railroad  em- 
ployees v^'ere  bound  to  look  out  for  the 
comfort  of  travelers  on  the  trains,  is  cut 
away  when,  upon  objection  to  the  state- 
ment being  made,  it  is  immediately  with- 
drawn by  the  speaker,  and  when,  in  the 
charge  to  the  jury,  the  court  referred  to  it 
and  gave  curative  instructions  ia  a  manner 
satisfactory  to  the  adverse  counsel.  Seeley 
V.  Central  Vermont  R.  Co.  (1914)  88  Vt. 
178,  92  Atl.  28. 

4»«  Fuller  V,  Maine  C,  R.  Co.  (1917)  —  N. 
H.  — ,  100  Atl.  546. 

*38  Kennedy  Bros.  v.  Sullivan  (1891)  136 
111.  94,  26  N.  E.  382,  affirming  (1889)  34 
111.  App.  46. 

434  Com.  v.  Greason  (1902)  B04  Pa.  64,  53 
Atl.  539. 

4S5  So  held  where  the  proseouting  oounsel, 
in  a  retort  to  the  defendants'  counsel's 
abuse  of  witnesses  for  the  state,  made  re- 
marks to  the  effect  that  the  defevkdants 
were  rogues,  which  he  withdrew,  and  did 
not  further  alhide  to,  when  the  eourt 
stopped  him  and  cautioned  the  jury  to  dis- 
regard what  he  had  said.  State  ▼.  Bryan 
(1883)   89  ».  C.  531. 

48«CbicagD,  R.  i.  &  T.  R.  Co.  v.  Musick 
(1903)  33  Tex.  Civ.  App.  177,  76  S.  W.  219. 
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On  the  other  hanJ,  an  admission  bj 
counsel  that  in  making  certain  remarks 
in  argument  to  the  jury,  to  which  his 
opponent  objected,  that  he  had  perhaps 
overst^ped  the  limits  of  legitimate  dis- 
cussion, his  unreserved  withdrawal  of 
such  remarks,  and  his  request  to  the 
jury  to  disregard  them,  have  been  held 
1o  be  as  potent  and  ef&cacious  in  curing 
the  injury  they  did  as  would  have  been 
rebukes  and  admonitions  from  the  court 
of  like  tenor  and  effect.**'' 

If  the  offender  is  unequivocal  in  with- 
drawing, and  candid  in  requesting  the 
jury  to  disregard,  his  improper  remarks, 
the  evil  is  cured  and  the  language  ren- 
dered harmless,  although  the  court  re- 
fused to  sustain  the  objection  to  them 
because  he  was  doubtful  of  their  impro- 
priety.**'' 

As  a  matter  of  course  the  retraction  of 
improper  and  prejudicial  remarks  must 
be  candid,  unequivocal,  and  positive,  to 
take  away  the  grievance  of  the  injured 
litigant.  Otherwise  it  is  ineffectual,  if 
the  court  renmins  silent »**•  or  merely 
acts  in  a  colorless  and  unemphatic 
way.*'* 

Finally,  to  be  effectual,  there  must  be 
no  string  to  a  withdiawal.  It  will  be 
worthless  if  not  made  unreservedly  and 
graciously.*** 

XXXIX,  MiHvoniluct  of  counsel  on  hoth 
sides  in  arguments  to  the  jury. 

It  has  been  declared  bv  one  court  of 


respectable  aathority,  that  if,  in  their 
arguments  to  the  jury,  both  counsel  are- 
in  fault  by  stating  and  commenting  upon 
a  matter  not  in  evidence,  and  each  has  in- 
curred the  disapproval  of  the  trial  court 
when  his  misconduct  is  objected  to  by 
the  other,  neither  is  entitled  to  a  rever- 
sal of  the  judgment  won  by  his  oppo- 
nent.**^ 

Undoubtedly,  there  may  arise  a  case- 
where  mutuality  in  misconduct  will  pre- 
clude the  loser  from  successfully  com- 
plaining that  he  suffered  injury  by  the 
winner's  wrong,  as,  for  example,  where 
counsel  on  each  side,  addressing  the  jury- 
in  turn,  commented  upon  and  replied  to 
comments  upon  a  fact  introduced  in  evi* 
dence  solely  for  the  information  and^ 
guidance  of  the  court,  which  ought  not 
to  have  been  brought  to  the  attention  of 
the  jury  at  all,  as  if  it  was  in  evidence- 
generally  and  pertinent  to  the  issues.**^ 

But  ordinarily  the  fact  that  his  own 
counsel  misconducted  himself  in  argu^ 
ment  to  the  jury  will  not  prevent  a  de- 
feated litigant  from  having  a  remedy- 
for  similar  misconduct  on  the  part  of  hi» 
adversary's  counsel.  No  fault  of  oppos- 
ing counsel  in  arguing  improperly  to  t he- 
jury  will  justify  the  misconduct  of  his 
opponent  in  stating  facts  not  in  evidence 
and  not  germane  to  the  issues  when  mak- 
ing his  argument  to  the  jury.***  The- 
misconduct  of  one  counsel  in  going  out 
of  the  record  in  hia  argument  to  the- 
jury  is  never  a  license  to  his  oppqnent  to* 


W  Strafford  v.  Northern  P.  R.  Co.  (1917)  , 
95  Wash.  460,  164  Pac.  71. 

43*  The  prejudicial  effect  of  statements 
of  facts  not  in  evidence,  by  counsel  ad- 
dressing a  jury,  to  which  his  opponent  has 
objected,  is  not  dissipated  by  the  speaker's 
airy  remark,  "Oh,  well,  I'll  take  it  back," 
when  the  trial  court  keeps  silent.  Wolff e 
V.  Minnis  (1883)  74  Ala.  380. 

4S9A  mere  withdrawal,  upon  objection, 
of  prejudicial  remarks  made  by  counsel  in 
argument  to  the  jury,  when  the  court  ex- 
cludes them  only  in  a  mild  and  perfunctory 
manner,  is  no  cure  for  the  evil  done. 
Florence  Cotton  &  Iron  Co.  v.  Field  (1894) 
104  Ala.  471,  16  So.  538. 

4MA  .formal  withdrawal  by  counsel  of 
statements  unfounded  in  evidence,  made  to 
the  jury  in  argument,  which  could  have  had 
no  other  purpose  than  to  arouse  passion 
and  prejudice^  and  which  probably  were 
injurious,  after  objection  from  his  opponent 
and  an  admonition  from  the  court  to  keep 
within  the  record,  accompanying  a  remark 
that,  while  he  differed  with  the  court,  he 
would  comply  with  the  ruling,  is  ineffectual 
to  prevent  a  reversal.  Kirby  Lumber  Co. 
V.  Younerblood  (1917)  —  Tex  Civ.  App.  — , 
192  S.  W.  1106. 


441  Donovan  v.  Richmond  (1886)  61  Mich^ 
467,  28  N.  W.  516. 

44«  Sprinkle  v.  Wellborn  (1905)  140  N.  C. 
163,  3  L.R.A.(N.S.)  174,  111  A»  St.  Rep. 
827,  52  S.  E.  666. 

448 Tucker  v.  Henniker  (1860,  41  W.  H. 
317. 

Neither  the  remark  of  defendant's  counaeF 
in  the  presence  and  hearing  of  the  jury,  that 
the  whole  case  was  bolstered  up  by  defend- 
ant's discharged  employees,  nor  the  hearsay 
testimony  of  one  witness  which  slipped  in 
without  objection,  that  he  had  heard  com- 
plaints of  short  weights  at  defendant's  milt' 
and  of  farmers  who  weighed  their  wheat 
on  other  scales,  nor  both  together,  warrant 
counsel  for  the  plaintiff,  when  addressing 
the  jury  at  the  close  of  the  trial  of  an  ac- 
tion to  recover  wages  from  an  elevator  and 
mill  company,  in  asserting  that  defendant 
had  tried  to  squeeze  the  farmers  down  to 
the  lowest  notch  in  the  price  of  wheat,  had 
cheated  them  with  false  weights,  and  was 
now  trying  to  swindle  the  plaintiff  out  of 
his  earnings;  and  when,  after  objection,  tlie 
trial  court  allows  those  statements  to  go 
unrebuked  and  uncorrected,  the  judgment 
mu8.t  be  reversed.  Wichita  Valley  Mill  & 
Elev.  Co.  V.  Hobbs  (1893)  6  Xez.  Civ.  App. 
34,  23  S.  W.  923. 
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ipore  the  record  geneimlly  in  his  ai^- , 
laent.*^  The  rule  that  the  miscoiHiQot 
of  counsel  provoked  by  his  opponeDt  nay 
not  be  complained  of  by  hun  who  gave 
the  provocation  applies  only  in  favor  of 
arguments  based  on  faets  in  evidence.*^ 

Indeed,  it  has  been  said  that  the  fact 
that  counsel  on  both  sides  were  guilty 
of  similar  misconduct  in  the  trial  of  a 
cause  and  in  their  addresses  to  the  jury 
is  only  so  mnch  additional  reason  why 
a  trial  court  should  set  aside  a  verdict 
which  probably  had  been  influenced  by 
the  improper  speech  of  counsel  for  the 
sneeessful  litigant^^ 

A  pubHe  prosecutor,  in  his  closing  ar- 
j^ument  to  the  jury  in  a  murder  trial,  is 
aot  justified  in  stating  a  fact  not  in  evi- 
dence by  the  prisoner's  counsel's  having 
mentioned  in  his  argnament  other  un- 
proven  faets  alleged  to  have  been  asso- 
ciated with  it.**'  He  ought  rather  to  call 
on  the  court  to  suppress  and  correct  the 
abuse  of  privilege  by  his  opponent.**'' 
And  it  is  no  justification  for  the  refusal 
of  the  trial  court,  when  requested  by  the 
eounsel  for  the  prisoner  on  trial  for 
murder,  to  restrain  the  solicitor  general 
from  commenting  on  facts  not  in  evi- 
dence in  his  concluding  argument  to  the 
jury,  that  the  counsel  for  the  accused 
had  committed  the  like  offense.*** 

XL.  BetaUatory    siatementa    in    argu- 
tnents  of  counsel  to  jurleH. 

According  to  the  general  opinion  of 
jurists,  an  advocate  addresing  a  jury  on 
the  trial  of  a  cause  rightfully,  or  at  all 
events  excusably,  may  retaliate  in  kind, 
in  some  circumstances,  perhaps,  may 
even  retort  impertinently,  if  his  adver- 
sary on  his  part  makes  illegitimate  argu- 
ments or  unwarranted  statements  of  fact 
to  the  jury. 


A  counsel  who  makes  to  a  jury  an 
argument  in  itself  improper  and  not  war- 
ranted by  the  facts  in  the  case  may  not 
be  heard  to  complain  that  his  opponent 
replied  in  kind.**^ 

Improper  arguments  to  a  jury  cannot 
be  complained  of  where  they  were  made 
necessary  in  reply  to  the  arguments  of 
opposing  counsel;  **•  and  improper  state- 
ments to  the  jury  provoked  as  an  answer 
to  equally  improper  statements  of  the 
adverse  counsel  afford  the  latter  no 
ground  to  complain.*** 

A  judgment  will  not  be  reversed  on  ac- 
count of  statements  confessedly  outside 
the  evidence  in  the  case  made  by  counsel 
for  the  prevailing  litigant,  if  they  were 
provoked  and  called  forth  by  statements 
of  the  opposing  counsel  which  were 
equally  objectionable.**' 

A  remark  made  to  the  jury  by  one 
counsel  in  argument,  and  objected  to  by 
his  opponent  as  outside  the  evidence, 
furnishes  no  basis  for  an  exception,  if 
it  was  merely  a  straight  reply  to  the  ob- 
jector's own  statements  of  matters  not 
in  evidence.***  If  the  statement  asserted 
to  have  been  prejudicial  only  fairly 
answered  statements  of  counsel  for  the 
defeated  litigant,  it  affords  no  ground  to 
reverse.***  If  the  improper  argument 
was  provoked  by,  and  was  nothing  be*- 
yond  a  reasonable  reply  to,  the  argument 
on  the  other  side,  it  is  no  cause  for  a  re- 
versal.*** 

The  remarks  of  a  district  attorney  in 
argument  to  the  jury  in  a  criminal  trial, 
which  in  ordinary  circumstances  would 
have  been  pronounced  improper  if 
brought  about  by  and  made  strictly  in 
answer  to  the  argument  of  the  prisoner's 
counsel,  do  not  authorize  the  reversal 
of  a  conviction .**•  A  conviction  of  crime 
is  not  reversible  because  the  court  per* 


^MSt.  Louis  Southwestern  R.  Co.  v. 
Dickens  (1900)  —  Tex.  Civ.  App.  — ,  66 
B.  W.  124. 

itfSUte  V.  Hatcher  (1896)  29  Or.  809, 
44  Pac  584. 

44«£n8or  V.  Smith  (1894)  57  Mo.  App. 
584.  This  may  be  a  little  diiiicuU  to  see, 
but  the  conclusion  of  the  eourt  in  that  case 
has  independent  support  enough  in  the  au- 
thorities. 

M7  People  V.  Cook  (1905)  148  CaL  3S4,  83 
Psc.  43. 

«4iMitchum  v.  State   (1852)   11  6a.  615. 

«<0  Texas  &  P.  R.  Co.  v.  Garda  (1884)  62 
Tez.  285,  6  Am.  Neg.  Cas.  519. 

«MRo9«  y.  Bute  (1916)  122  Axk.  509, 
184  S.  W.  60. 

461  Fatten  v.  Lund  (1901)  114  Iowa,  201, 
86  N,  W.  296 

4MGalTia  v!  Meridian  Nat  Bank  (1891) 
129  Ind.  439,  28  N.  £.  847. 
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463McMulIin  v.  Erwin  (1897)  69  Vt.  338, 
88  At  I.  62. 

4MMoragne  v.  State  (1917)  -^  Ala.  App. 
— ,  74  So.  862,  reversed  on  another  point 
in  (1917)  —  Ala.  — ,  77  So.  822. 

4M  Northern  Texas  Traction  Co.  v.  Nich- 
olson (1916)  —  Te«.  CSV.  App.  — ,  188 
S.  W.  1028;  San  Antonio,  U:  A  G.  R.  Co. 
V.  Hagen  (1916)  —  Tex.  Civ.  App.  — ,  188 
S.  W.  954. 

Improper  remarks  of  counsel  in  argument 
to  the  jury,  whieh  were  evidently  made  in 
answer  to  matters  brought  by  his  adver- 
aarv  to  the  jury's  attention,  were  held,  in 
Miner  v.  Lorman  (1887)  66  Mich.  530,  33 
N.  W.  866,  to  be  not  so  objectionable  and 
prejudicial  as  to  require  a  reversal. 

«« Cleveland  v.  State  (1916)  —  Tex. 
Crim.  Rep.  — ,  190  S.  W.  177;  Deisher  v. 
State  (1917)  —  Tex.  Grim.  Rep.  — ,  190 
S.  W.  729. 
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mi  t  ted  counsel  for  the  state  to  use,  when 
summing  up  to  the  jury,  an  improper 
argument  of  the  same  tenor  as  an  equally 
improper  one  used  by  counsel  for  the  ac- 
cused.**'' 

A  defeated  litigant  may  not  complain 
that  the  trial  court  erred  in  allowing 
counsel  for  his  adversary,  in  his  closing 
argument  to  the  jury,  to  reply  by  dis- 
cussing the  same  question  he  did,  and 
commenting  upon  the  pertinent  authori- 
ties.«« 

He  may  not  have  reviewed  on  appeal 
an  error  on  the  trial  which  he  invited.*** 

He  may  be  estopped  by  the  act  of  his 
own  counsel  in  departing  from  the  record 
in  argument  to  the  jury,  to  complain  of 
a  like  departure  by  the  adverse  counsel 
in  his  argument.*^® 

It  is  admitted  to  be  a  rule  having  at 
least  a  limited  application,  that  the  mis- 
conduct of  counsel  w^hich  his  opponent 
provoked  may  not  be  complained  of  by 
him  who  gave  the  provocation.*^^ 


It  is  said  to  be  an  established  rale  in 
Texas,  that  the  counsel  for  a  prisoner 
in  a  criminal  trial,  who  goes  out  of  the 
record  himself  in  his  argument  to  the 
jury,  has  no  ground  to  complain  that 
counsel  for  the  state  replied  in  the  same 
way.*®*  It  is  declare4  to  have  been  set- 
tled in  that  state  by  a  great  many  deci- 
sions that  an  appellant  eonvieted  of 
crime  is  not  entitled  to  a  reversal  because 
the  counsel  for  the  state  in  argument  to 
the  jury  went  out  of  the  record,  if  his 
remarks  were  occasioned,  justiAed,  or 
provoked  by  defendant's  counsel.*^ 

There  are  numerous  concrete  cases  ex- 
emplifying applications  of  these  doc- 
trines, where  the  courts  have  refused  to 
entertain  the  complaints  of  defeated  liti- 
gants and  disturb  verdicts  and  judg- 
ments obtained  by  their  adversaries,  on 
the  ground  that  the  improper  speeches 
to  the  juries  by  opposing  counsel  were 
merely  justifiable  or  excusable  retorts  to 
arguments  of  their  opponents.*** 


457  state  V.  Slamon  (1901)  73  Vt.  212, 
87  Am.  St.  Rep.  711,  50  Atl.  1097,  16  Am. 
Criiu.  Rep.  686. 

«8  Texas  &  P.  R.  Co.  v.  Garcia  (Tex.) 
supra. 

4W  People  v.  Durrant  (1807)  116  Cal.  179, 
48  Pac.  75,  10  Am.  Ciim.  Hep.  499. 

**>  St.  Louis  Southwestern  R.  Co.  v. 
Dic4v0nB  (1900)  —  Tex.  Civ.  App.  — ,  56  S. 
W.  124. 

461  State  v.  Hatcher  (1896)  29  Or.  309, 
44  Pac.  584, 

*e«G'ip8on  y.  State  (1903)  —  Tex.  Crim. 
Rep.  — ,  77  S.  W.  216. 

♦eSDupree  v.  State  (1916)  —  Tex.  Crim. 
Rep.  —,  190  S.  W.  181. 

464  In  Patton  v.  Lund  (1901)  114  Iowa, 
201,  86  N.  W.  296,  an  action  to  recover 
money  due  on  a  promissory  note,  remarks 
by  plaintiff's  counsel  that  plaintifT  was  a 
poor  .widow  of  whom  defendant  was  trying 
to  take  advantage  were  met  by  the  retort 
that  her  deceased  husband  had  left  her 
$14,000  and  that  she  was  not  a  poor  woman, 
— the  statement  of  neither  being  warranted 
by  the  evidence,  and  the  court  declined  to 
reverse. 

In  Nicholson  v.  Merritt  (1902)  23  Ky. 
I/.  Rep.  2281,  67  S.  W.  6,  the  court  held 
that  the  act  of  one  counsel  trying  an  ac- 
tion for  slander,  in  reading  to  the  jury  in 
the  course  of  his  argument  a  part  of  the 
a<iver8c  litigant's  pleading  to  discredit  his 
testimony,  justified  the  opposing  counsel 
in  giving  even  an  unsound  version  of  the 
meaning  of  such  pleading  consistent  with 
his  client's  credibility. 

In  Illinois  C.  R.  Co.  v.  Colly  (1905)  27 
Ky.  L.  Rep.  730,  86  S.  W.  536,  an  action 
against  a  railroad  company  for  personal 
injuries,  a  statement  to  the  jury  by  de- 
fendant's counsel  to  the  effect  that  the 
roads  employ  careful  and  competent  en- 
gineers,   ao    not    retain    careless    and    in- 
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competent  men  in  service,  and  are  interested 
to  protect  their  property  and  passengers, 
was  held  to  have  justified  the  plaintiffs 
counsel  in.  replying  that  the  statistics  of 
the  Interstate  Commerce  Commission  show 
that  during  the  previous  year  60,000  per- 
sons had  been  killed  or  crippled  by  the 
railroads  in  the  United  States. 

In  Sterling  v.  Detroit  (1903)  134  Mich. 
22,  95  N.  W.  986,  the  court  refuaed  to  r9- 
verse  a  judgment  for  the  defendant  on  ac- 
count of  the  misconduct  of  its  counsel  in 
addressing  the  jury,  in  making  denunciatory 
statement  and  insinuating  uuproven  facts 
derogatory  to  the  character  and  buainesa 
of  the  plaintiff,  the  keeper  of  a  private 
lying-in  hosi)ital,  who  was  suing  as  ad- 
ministratrix for  the  injury  and  death  of  her 
intestate  through  a  defective  public  street, 
because  of  the  provocation  given  by  plain- 
tiff's counsel  in  eulogizing  her  to  the  jury 
without  any  justification  in  the  evidence. 

In  Daly  v.  Melendy  (1891)  32  Neb.  852, 
49  N.  W.  926,  a  bastardy  case,  the  court 
declined  to  interfere  with  the  verdict  and 
judgment,  where  defendant's  counsel  had 
argued  to  the  jury  that  his  client's  family 
had  a  reputation  for  honesty  and  truthful- 
ness in  its  own  community,  and  his  oppon- 
ent had  tartly  retorted  that  if  reputation 
would  prove  anything  he  could  come  pretty 
near  proving  that  all  the  men  of  that  fam- 
ily were  fathers  of  bastards,  notwithstand- 
ing the  court  had  refused  to  strike  out  the 
retaliatory  statement  or  to  reprimand  the 
counsel  for  milking  it. 

In  International  &  G.  N.  R.  Co.  v.  Gos- 
wick  (1904)  —  Tex.  Civ.  App.  — ,  83  S.  W. 
428,  affiifUied  in  (1905)  98  Tex.  477,  85  S. 
W.  785,  a  personal  injury  action  against 
a  railroad  company,  a  statement  of  de- 
fendant's counsel  respecting  sudden  re- 
coveries of  injured  pei^ons  after  getting 
judgments  was  held  to  hare  justifUd  the 
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A  statement  by  counsel  for  the  pre-  i 
▼Bilins:  litigaat  that  he  oould  have  proved 
a  certain  fact  not  in  evidence  on  the 
trial,  and  would  have  done  so  but  for 
his  opponent's  objofticms  to  the  proof, 
and  the  mlines  of  the  court  in  sustain- 
ing them,  made  in  answer  to  bis  adver- 
sary's' contention  that  there  was  no  evi- 
dence of  such  fact  in  the  case^  affords 
no  ground  for  a  reversal.^^  8ucb  an  an- 
swer cannot  be  deemed  to  have  preju- 
diced, misled,  or  in  any  way  wrongly  to 
have  influenced,  the  jury.*** 

A  challenge  by  the  defendant's  counsel 
in  his  argument  to  the  jury  in  a  criminal 
trial,  to  the  proseec^ing  attorney,  to  ex- 
plain why  he  had  not  pat  upon  the  wit- 
ness stand  a  certain  person  to  testify  for 
the  state,  excuses  the  counsel  for  the 


state  in  explaining  to  the  jury  the  rea* 
sons  for  the  absence  of  such  witness.**^ 

It  is  a  risky  proceeding  for  counsel 
arguing  a  cause  to  a  jury  to  challenge 
his  exponent  to  explain  anything;  the- 
opponent  may  do  it  very  effectively.***- 

A  statement  by  counsel  addressing  'ft 
jury,  which  is  a  mere  repetition  of  some- 
thing his  opponent  had  said  in  the  pres- 
ence and  hearing  of  the  jury  during  the 
trial,  affords  no  sufficient  reason  to  re- 
verse a  judgment.*** 

An  argument  of  counsel  to  the  jurv 
which  was  legitimate,  and  which  he  had 
a  perfect  right  to  mak«,  does  not  justify 
an  illegitimate  reply  and  an  improper 
statement  by  his  opponent  in  retaliation^. 

Several  cases  in  which  reversals  oc- 
curred illustrate  this  proposition.**'* 


retort  of  plaintiff's  counsel  that  there  were 
more  fake  settlements  by  railroad  com- 
{wnies  than  fake  suits  against  them. 

In  Reeves  v.  Stote  ( 1882)  84  lad.  116.  after 
counsel  for  the  accused  had  appealed  to  the 
jury  for  sympathy  on  account  of  wounds  the 
defendant  had  previously  suffered,  a  reply 
by  the  public  prosecutor  that  such  wounds 
were  received  in  a  saloon  brawl,  when 
Bather  oonnsel's  remarks  were  supported 
by  any  evidence  in  the  case,  was  held  no 
reaaon*  for  reversing  a  conviction. 

Tn  State  v.  Busse  (1904)  127  Iowa,  318, 
100  N.  W.  536,  an  argument  by  the  prison- 
er's counsel  in  a  murder  trial,  that  the  ac- 
cused was  a  member  of  the  church  and 
hence  could  not  be  guilty,  was  held  to  have 
excused  the  counsel  for  the  state  in  relat- 
ing to  the  jury  the  case  of  a  clergyman 
who  brutally  murdered  his  wife. 

In  State  v.  Dunn  (1903)  179  Mo.  96,  77 
8.  W.  848,  counsel  for  the  prisoner  in  a 
murder  trial  had  insisted  throughout  and 
to  the  jury  that  no  motive  for  the  crime 
had  been  shown,  and  the  public  prosecutor, 
in  addressing  the  jury,  had  replied  in  gen- 
eral terms  that  there  was  some  mysterious 
jealousy  between  the  accused  and  the  vic- 
tim which  the  law  would  not  allow  the 
state  to  show.  Inasmuch  as  one  witness 
had  testified  that  he  had  quarreled  with  the 
deceased,  and  defendant  had  taken  his  part 
in  the  quarrel  and  threatened  the  deceased, 
although  the  trial  court  had  not  allowed 
the  witness  to  tell  the  subject  of  the  quar- 
rel, the  answering  statement  was  held  to 
have  been  legitimate. 

In  Gaines  v.  State  (1903)  —  Tex.  Crim. 
Rep.  — ,  77  8.  W.  10,  in  which  defendant 
had  been  convicted  of  larceny  from  the  per- 
son, an  argument  of  his  counsel  that  it 
was  impossible  to  steal  from  the  person  of 
one  in  his  senses  without  the  victim's  know- 
ing it,  and  that  he  had  never  heard  of  such 
a  case,  was  held  to  have  justified  the  re- 
tort of  the  prosecuting  counsel  in  summing 
np  to  the  jury,  to  the  effect  that  three 
men  had  just  been  tried  and  convicted  of 
the  same  crime  over  in  a  neighboring  coun- 
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ty,  and  that  counsel  for  the  accused  in  the 
instant  case  ought  to  go  over  there  and  see 
how  such  fellows  were  treated. 

*«Rose  V.  State  (1916)  122  Ark,  609, 
184  S.  W.  60. 

«W  Marder  v.  Leary  (1891)  137  III.  319,  26 
N.  E.  1093. 

W7  Smith  V.  State  (1906)  49  Tex.  Crim- 
Rep.  15,  90  S.  W.  170. 

4MGipson  V.  SUte  (1903)  —  Tex.  Crira. 
Rep.  — ,  77  S.  W.  216,  was  a  criminal  pros- 
ecution for  slander  in  imputing  uncbastity 
to  the  prosecutrix,  in  which  defendant's 
counsel  had  argued  that  she  had  refused  to 
submit  to  an  examination  of  her  body  by 

Shysicians  because  she  knew  that  it  would 
ave  disclosed  that  she  was  not  a  virgin, 
and  had  challenged  the  counsel  for  the  state 
to  tell  the  jury  why  she  had  refused  to  be 
examined,  and  the  court  held  that  the 
prosecutor  had  a  right  to  take  up  the 
challenge,  and  was  justified  in  stating  to 
the  jury  the  gist  of  a  private  conversation 
he  had  had  with  the  prosecutrix  in  which 
she  wept  at  the  prospect  of  the  huniiliatioD 
and  shame  of  such  an  examination. 

460  Olson  V.  Solverson  (1888)  71  Wis.  663, 
38  N.  W.  329.  The  statement  in  this  case 
was  that,  at  a  previous  term  of  court,  a 
judgment  had  been  taken  by  default  in  the 
action. 

470  In  Bullard  v.  Boston  A^  M.  R.  Co. 
(1886)  64  N.  H.  27,  10  Am.  St  Rep.  367,. 
5  Atl.  838,  5  Am.  Neg.  Cas.  51»  an  action 
for  personal  injuries,  a  comment  by  de- 
fendant*s  counsel  in  addressing  tfie  jury, 
upon  the  failure  of  the  plaintiff  to  call  a 
pnysician  whom  he  had  consulted  as  a  wjt> 
ness  on  the  trial,  was  held  neither  to 
justify  nor  excuse  plaintiff's  counsel  ia 
replying  that  the  doctor  had  not  been 
called  because  counsel  in  conversation  w^ith 
him  found  out  that  he  had  made  no  exam* 
ination  of  the  plaintiff,  and  could  not- 
test  ify  respecting  his  condition.  . 

In  Latham  v.  United  States  (1915)  L.'K.A. 

1916D,   1118,   141   C.   C.   A.   250,  226  Fed. 

420,    a    criminal    prosecution,    a    comment. 

'  rightfully  made  in  argument  to  the  jury» 
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An  argument  to  the  jury  in  a  criminal 
trial  by  the  prisoners  counsel^  which 
was  strictly  confined  to  matters  within 
the  record  and  legitimate  comment  there- 
on, never  it  has  been  said,  justifies  prose- 


cuting counsel  in  going  oviteide  the 
record  in  retaliation  or  attempted  ex- 
planation of  damaging  deduotioms  in  hia 
reply,*''^ 

There  is  a  presumption  on  appeal  that 


that  the  case  for  the  government  rested  up' 
OB  the  testimony  of  a  smgle  witness,  was 
held  not  to  warrant  or  exicuae  the  district 
attorney  iu  replying  that  he  would  have 
had  another  witness  had  not  the  train  on 
which  he  was  traveling  to  court  been  three 
hours  late. 

In  State  v.  Goode  (1903)  132  N.  C.  982, 
43  S.  £.  502,  another  criminal  case,  the 
counsel  for  the  accused  had  commented  up- 
on the  failure  of  the  state  to  call  as  wit- 
nesses certain  persons  who  had  knowledge 
of  material  facts,  and  the  public  prosecutor 
was  held  to  have  abused  his  privileges  in 
retorting  tliat  those  witnesses  had  been 
subprenaed  by  the  defense  and  had  been 
in  court  duriug  the  trial. 

In  Jenkins  V.  State  (1906)  49  Tex.  Crim. 
Rep,  457,  122  Am.  St.  Rep.  812,  93  S.  W. 
726,  in  which  a  prisoner  on  trial  for  murder 
by  shooting  the  victim  after  nightfall  had 
been  identifled  as  the  slayer  by  a  witness 
wiio  testified  to  having  recognized  him  by 
the  light  of  the  Aash  from  the  gun  when 
the  fatal  shot  was  fired,  a  perfectly  proper 
artfunient  by  the  defendant's  counsel  to  the 
jury  that  this  testimony  was  incredible 
and  the  alleged  identification  worthless  be- 
cause of  the  impossibility  of  recognizing  the 
man  behind  the  gun  by  such  a  light  was 
held  no  justification  or  excuse  for  a  reply 
by  the  district  attorney  in  which  he  re- 
ferred to  another  murder  case  that  had  been 
tried  in  the  past  before  a  former  judge  of 
the  same  court,  whom  the  jury  would  re- 
member for  his  high  character  and  learning, 
in  which  a  lone  witness  for  the  state  had 
testified  that  he  saw  and  recognized  by 
the  flash  of  his  gun  the  accused,  who  was 
wearing  a  red  handkerchief,  and  in  which 
the  same  argument  against  the  possibility 
of  such  identification  had  been  made,  but 
in  which  the  defendant,  who  was  convicted 
and  executed,  confessed  the  crime  on  the 
scaffold  and  stated  that  he  wore  a  red 
handkerchief  about  his  neck  at  the  time 
just  as  the  identifying  witness  had  testi- 
fied. 

In  Sheldon  Fixture  Co.  r.  Atlas  Oil  Co. 
(1916)  —  Iowa,  — ,  159  N.  W.  983,  in  which 
defendant's  counsel  in  arguing  to  the  jury 
commented  upon  the  inconsistency  of  testi- 
mony in  plaintiffs  behalf  respecting  one  of 
the  chief  items  of  damages  claimed  and  the 
original  verified  petition,  which  had  been 
formerly  put  in  evidence  on  the  trial  and 
concerning  which  no  explanatory  evidence 
had  been  given,  the  court  held  it  to  have 
been  inexcusable  and  unjustifiable  in  plain - 
tifTs  counsel  to  give,  over  his  adversary's 
objection,  the  reasons  to  the  jury  why  the 
petition  had  been  replaced  by  an  amended 
one  in  which  this  particular  item  had  been 
largely  increased  in  amount. 

In  Ross  V.  Detroit   (1893)   96  Mich.  447, 
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66  N.  W.  11,  a  personal  injury  action,  coun- 
sel for  the  city  argued  to  the  jury  that  the 
plaintiff  ought  not  to  have  a  verdict  for  a 
greater  sum  than  that  which  she  had  offered 
in  her  daim  to  the  common  council  to  ac- 
cept on  the  basia  of  a  speedy  settlement 
without  prejudice  to  her  rights  in  caae  she 
was  compelled  to  sue,  but  this  the  court 
held  did  not  excuse  or  warrant  her  counsel 
in  telling  the  jury  in  retaliation,  over  his 
opponent's  objection,  without  any  evidence 
to  support  him,  that  the  city  counselor  had 
recommended  a  larger  payment. 

In  Tucker  v.  Henniker  (1960)  41  N.  H. 
317,  an  action  against  a  town  for  injuries 
growing  out  of  a  defective  highway,  the 
fact  that  defendant's  counsel  in  his  ar- 
gument to  the  jury  by  way  of  caution  and 
illustration  referred,  without  interruption 
or  objection,  to  claims  against  towns  and 
railroads  growing  out  of  negligence  which 
often  were  fictitious  or  exaggerated,  did  not, 
in  the  court's  esteem,  justify  plaintiff's 
counsel  in  referring,  over  his  opponent's 
objection,  to  a  particular  case  by  its  title 
in  which  a  large  stated  sum  was  awarded 
as  damages  by  referees  for  an  injury  that  ' 
resulted  from  a  defective  highway.  (Not«. — 
The  reader  may  compare  this  decision  with 
that  made  in  International  &  6.  N.  R.  Co. 
v.  Goswick  (1904)  —  Tex.  Civ.  App.  — , 
83  S.  W.  423,  affirmed  in  (1905)  98  Tex. 
477,  85  S.  W.  785,  to  see  how  far  counsel 
may  go  in  retorting  to  statements  of  this 
sort  by  his  adversary,  and  escape  un- 
scathed.   £d.) 

An  assertion  by  defendant's  counsel  in 
a  personal  injury  action,  that  no  one  ever 
read  of  an  accident  of  the  kind  which  was 
alleged  to  have  caused  the  damage  in  the 
pending  suit,  does  not  justify  or  excuse  the 
plaintiffs  counsel  in  going  out  of  the  rec- 
ord in  his  argument  to  the  jury  to  relate 
on  his  own  knowledge  the  details  of  an 
act  similar  to  that  of  the  defendant  com- 
mitted by  a  boy  who  pleaded  guilty  and 
was  then  in  jail  for  the  offense.  Baxter  v. 
Krainik  (1906)  126  Wis.  421, 106  N.  W.  803. 
4TlRobbins  v.  State  (1904)  47  Tex.  Crim. 
Rep.  312,  122  Am.  St.  Rep.  694,  83  S.  W. 
690;  Jenkins  v.  State  (1906)  49  Tex.  Crim. 
Rep.  457,  122  Am.  St.  Rep.  812,  93  S.  W. 
726. 

In  both  of  these  cases  convictiona  were 
reversed,  and  there  was  the  same  result  in 
Coleman  v.  State  (1906)  49  Tex.  Crim.  Rep. 
82,  90  S.  W.  499-  In  this  case  the,  prison- 
er's counsel  in  his  argument  to  the  jury 
had  dwelt  upon  the  fact  that  the  accused 
had  voluntarily  told  the  ofiioers  about  the 
tragedy  and  had  surrendered  himself  as  a 
proof  that  he  was  innocent,  and  the  district 
attorney  in  reply  referred  to  the  case  of  a 
negro,  known  to  him,  to  his  opponent,  and 
to  some  of  the  Jurors,  who  crossed  a  river^ 


ANJJO-— MISSTAXEMJ&NX  IN  ARaUMENT  TO  JUKY--R£VSRSAL. 


Ill 


the  jury  keeded  an  admonition  and  in- 
struction from  the  eourt  to  disregard  re- 
taliatory remarks  of  counsel  which  did 
oDt  anM>iint  to  statements  of  nnprov^d 
facts,  and  that  it  was  not  influenced  by 
the  improper  speech  in  rendering  a  ver- 
dict.*^ 

XLi.  Wilftil  and  persUtent  tniJioonduct 
of  couttfiel  in  argument  to  jury. 

If,  in  his  argument  to  the. jury  on  the 
trial  of  an  action,  counsel  for  the  suc- 
cessful litigant  has  been  guilty  of  wil- 
fully and  deliberately  stating  facts  pre- 
judicial to  the  adverse  party,  which  were 
neither  in  evidence  nor  warranted  by  evi- 


dence in  the  ease,  and  •  has  repeated, 
varied,  or  persisted  in  his  miaoonduot, 
the  courts  consider  bis  offense  inezens- 
able  and  a  reversal  of  the  judgment  in^ 
evitable.*''* 

A  reversal  is  »  certain  result  if  the 
trial  court  overrules  an  objection  and 
allows  the  improper  argument  to  con- 
tinue,*'** or  if  he  rails  to  express  his  dis- 
approval of  the  misconduct  and  to  die- 
liver     corrective     instructions     to     the 

jm.y  478 

Nor  is  a  reversal  prevented  by  any 
formal  or  perfunctory -reprimand  of  the 
offense  and  general  advice  to  the  jury 
to  forget  it,  but  misconduct  which  is  in- 


surrendered  to  the  oflicersi  was  trried,  oea- 
viet«d,  and  sentenced  to  the  penitentiary 
for  ninely-nine  years.  These  remarks,  said 
the  court  in  reversing,  were  highly  improp- 
er and  the  objection  to  them  should  at 
once  have  been  sustained.  It  is  true  that 
the  eourt  withdrew  them,  or  rather  in- 
structed the  jury  to  disregard  them.  Still 
they  were  made  and  evidently  found  lodg- 
ment in  the  minds  of  the  jury.  If  the  facts 
fitated  by  the  district  attorney  bad  been 
offered  before  the  jury,  tliey  would  clearly 
have  been  inadmUsible,  and  their  admis- 
uion  would  have  required  a  reversal  of  the 
judgment.  ...  It  hardly  answers  this 
sort  of  erroneous  proceedings  that  subse* 
quently  the  court  withdrew  the  matter 
from  the  consideration  of  the  jury.  It  may 
m  may   not  have  cured  the  evil. 

478  Beaumont  Traction  Co.  v.  Dilworth 
0906)  —  Tex.  Civ.  App.  — ,  94  S,  W.  352. 

4^  Repeated  and  persistent  charges  by 
counsel  for  the  wife  in  addressing  the  jury 
on  the  trial  of  a  divorce  suit,  that  the 
phiintiff  had  hired  and  bribed  the  witnesses 
to  swear  falsely,  made  without  any  evi- 
dence  whatever,  are  so  prejudicial  as  to 
entitle  the  husband  to  a  reversal  and  a 
new  trial,  Hopkina  y.  Hopkins  (1903)  132 
9.  C.  25,  43  S.  £.  506. 

The  misconduct  of  a  plaintiff  as  his  own 
counsel  in  his  argument  to  the  jury,  in  fill- 
ing his  address  with  statements  of  matters 
not  in  evidence  and  outside  all  legitimate 
inference  from  facts  in  evidence,  and  with 
irrelevant  and  immaterial  remarks,  studi- 
ously calculated  to  create  passion  and  pre- 
judice in  the  jury,  requires  a  reversal  and 
new  trial.  Egan  v.  Dotson  (1915)  36  3* 
B.  459,  155  N.  W.  783,  Ann.  Gas.  1917A, 
296. 

In  an  action  against  a  railroad  company 
for  negligence  in  injuring  a  passenger  by 
starting  a  train  before  slie  had  time  to 
alight  at  her  destination,  where  it  was 
a  material  issue  as  to  which  side  of  her 
body  and  lower  limbs  had  suffered  injury 
on  the  occasion  complained  of,  the  conduct 
of  her  attorney  in  purposely  misreading 
to  the  jury  during  his  closing  argument  the 
deposition  of  the  physician  who  atteuded 
the  plaintiff  describing  the  character  of  her 
injuries  without  naming  the  side  on  which 
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they  were  located,  by  interpolating  worAi 
to  harmonize  with  the  plaintiff's  testimony 
and  in  refusii^;  to  correct  his  misstatement 
at  the  demand  of  his  adversary,  requires 
that  a  judgment  on  a  verdict  in  his  client's 
favor  be  reversed  for  a  new  trial.  Lake 
Street  Elev.  R.  Co.  v.  Shaw  (1903)  203  III. 
38,  67  N.  E.  874,  Magruder,  Gh.  J.,  dissent- 
ing, reversing  (1902)  103  III.  App.  662. 

In  an  action  against  a  municipal  corpora- 
tion or  personal  injuries  to  a  child  due  to 
a  defective  sidewalk,  charges  made  by  plain- 
tiff's  counsel  in  argument  to  the  jury  of  a 
conspiracy  to  defeat  the  client  and  of  coach- 
ing witnesses  to  pervert  testimony  and  of 
threats  against  counsel  himself,  all  witht 
out  support  or  justification  in  the  evidence, 
and  all  promptly  objected  to,  make  a  case 
of  prejudicial  misconduct  requiring  a  re^ 
versal  and  new  trial.  Studgeon  v.  Sand 
Beach  (1895)  107  Mich.  496,  66  N.  W.  616. 

*74The  overruling  by  the  trial  coart  of 
an  objection  to  an  improper  argument  of 
counsel  to  the  jury  in  an  action  for  per- 
sonal injuries  against  a  railroad  company, 
and  the  permitting  of  the  offender  to  say 
in  addition  that  he  stood  upon  that  argu- 
ment, in  a  closely  balanced  case  where  it 
might  well  have  turned  the  scale,  consti- 
tute reversible  error.  St.  Ix)uis,  I.  M.  &  8. 
R.  Ck>.  V.  Hairston  (1916)  126  Ark.  314, 
188  S.  W.  838. 

i7ft  Statements  of  facts  not  tn  evidence, 
persisted  in  by  counsel  in  argument  to  the 
jury  in  the  face  of  repeated  objections  from 
his  opponent,  coupled  with  criticism  of  the 
adverse  counsel  as  obstructing  the  course 
of  justice  by  exercising  a  legal  right  to  ob- 
ject to  the  reception  of  inadmissible  and 
incompetent  evidence,  and  all  without  In- 
terference from  the  court,  taken  together, 
make  necessary  a  reversal.  Faddtn  v.  Mc- 
Kinney  (1014)  87  Vt.  316,  80  Atl.  361. 

When  a  plaintiff  suing  a  railroad  com- 
pany for  damages  resulting  from  the  fright 
of  his  team  by  a  locomotive  in  motion  has 
admitted  on  the  record,  in  order  to  pre- 
'  vent  a  continuance,  that  the  engine  at  no 
time  moved  faster  than  3  or  4  miles  an  hoar, 
proof  that  ;it  was  going  fast  is  not  admis- 
sible, and  the  remarks  of  plaintiff's  counsel 
in  his  argument  to  the  jury,  against  his  op- 
ponent's objection  and  wi&out  disapproval 
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tentioxkal  and  repeated  must  be  vigorous- 
ly condemned  and  earnestly  warned 
against  in  specifio  instructions  to  the 
jury.*'' 

But  a  reversal  usually  follows  gross 
miscondttet  of  this  sort,  continued  in 
spite  of  rebukes  and  admonitions  of  the 


trial  court  not  open  to  justifiable  criti- 
eism  as  half-hearted.*** 

XJLli.  Opening  araum»nt9  ^f  emnwel  t» 

The  limitation  of  the  subject  of  this 
annotation  to  misstatements  of  facts  or 


or  corrective  instructions  from  the  court 
that  the  locomotive  was  running  rapidly 
and  noisily  close  to  the  plaintiff's  wagon, 
aggravating  the  error  of  a'dmitting  testi- 
mony to  that  effect,  require  a  reversal  and 
new  trial.  St.  Louis  Southwestern  R.  Co.  v. 
Hall  (1906)  —  Tex.  Civ.  App.  — ,  92  S.  W. 
1079. 

^76  The  persistence  and  aggressiveness  of 
counsel  in  arguing  to  the  jury  matters  pre- 
judicial, and  the  mildness  and  weakness  of 
the  trial  court  in  rebuking  him  upon  objec- 
tion, leave  erroneous  impressions  and  create 
bias  in  the  jurors'  minds,  and  thus  consti- 
tute reversible  error.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  v.  Sokal  (1895)  61  Ark.  130,  32 
S.  W.  497. 

Offensive  and  improper  remarks  of  coun- 
sel for  the  prevailing  litigant  in  arguing  to 
the  jury,  persisted  in  after  the  court  had 
suggested  that  he  should  confine  his  argu- 
ments to  the  evidence  in  the  case,  require 
a  reversal  and  new  trial,  where  the  court 
interfered  no  further  ajid  allowed  the  argu- 
ment to  proceed.  Tucker  v.  Henniker 
(2860)  41  N.  H.  317. 

Flagrant,  persistent,  and  repeated  mis- 
conduct of  counsel  in  making  statements 
of  alleged  facts  not  in  evidence,  unre- 
strained or  insufficiently  hampered  by  the 
trial  court  in  spite  of  adversary  objections 
and  requests  for  protective  interference,  re- 
quires a  reversal  and  new  trial.  Hal  pern  v. 
Nassau  Electric  R.  Co.  (1897)  16  App.  Div. 
90,  46  N.  Y.  Supp.  184,  3  Am.  Neg.  Rep. 
63. 

Indulgence  by  plaintiff's  counsel  in  the 
course  of  his  summing  up  to  the  jury,  in 
repeated  statements,  charges,  and  accusa- 
tions against  the  defendant  wholly  un- 
founded in  evidence  and  clearly  tending  to 
create  prejudices  in  the  jury,  in  spite  of  re- 
peated protests  from  his  opponent,  ineffi- 
ciently dealt  with  by  the  court,  demands  a 
reversal  and  a  new  trial.  Fishblatt  v.  New 
York  City  R.  Co.  (1906)  61  Misc.  648,  99 
N.  Y.  Supp.  836. 

Repeated,  persistent,  and  numerous  ref- 
erences by  counsel  for  plaintiff  in  an  ac- 
tion against  a  street  railway  company  for 
personal  injuries,  notwithstanding  objec- 
tions from  his  adversary  and  warnings  from 
the  court,  without  a  syllable  of  testimony 
to  support  them,  to  the  alleged  facts 
that  the  ear  conductor  had,  after  the 
casualty  occuiTed,  taken  the  names  and  ad- 
dresses of  plaintiffs'  fellow  passengers  to 
the  number  of  more  than  two  score,  had 
kept  the  list  concealed  and  refused  to  dis- 
close the  names  upon  it,  and  had  not  called 
the  persons  as  witnesses  because  of  a  de- 
sire to  suppress  evidence  and  keep  the 
truth  Irom  the  jury,  ineffectively  offset  by 
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general  instructions  froni  the  court  to  the 
jurors  to  regard  only  the  facts  in  evidence 
and  to  disregard  statements  of  counsel  not 
based  on  testimony,  made  under  a  mistaken 
impression  that  tnere  really  was  some  evi- 
dence of  the  taking  of  the  mythical  list 
of  names  and  only  a  doubt  as  to  the  number 
on  it,  make  the  trial  unfair  and  require  a 
reversal,  where  there  was  a  sharp  conflict 
of  testimony  as  to  how  the  accident  hap- 
pened and  the  verdict  was  a  very  large  one. 
Stewart  v.  Metropolitan  Street  R.  CJo, 
(1902)  72  App.  Div.  459,  76  H.  Y.  Supp. 
540,  Goodrich,  P.  J.,  dissenting.  The  verdict 
in  this  case  was  $20,000,  but  as  the  injuries 
were  severe  and  entailed  probably  perma- 
nent disability,  the  court  did  not  deem  it 
excessive.  The  misconduct  mentioned  was 
aggravated  by  intemperate  denunciation  of 
the  defendant  as  a  wealthy  corporate 
monopoly.  The  presiding  judge  dissented 
because  he  thought  the  instructions  of  the 
trial  court  curative  of  the  evil,  and  its  re- 
fusal to  grant  a  new  trial  on  account  of 
counsel's  unlicensed  speech  confirmed  his 
view. 

*77A  verdict  apparently  against  the 
weight  of  the  evidence,  obtained  by  counsel 
who  deliberately  pressed  upon  the  atten- 
tion of  the  jury  in  his  argument  matters 
outside  the  record,  and  persisted  in  his  mis- 
conduct in  the  face  of  repeated  objections 
from  his  opponent  and  admonitions  by  the 
court,  must  be  set  aside  and  the  judgment 
thereon  must  be  reversed.  Wilburn  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1892)  48  Mo. 
App.  224,  4  Am.  Neg.  Cas.  406. 

The  persistent  misconduct  in  spite  of  op- 
ponent's objections  and  the  trial  court'a 
rebukes  and  warning,  of  counsel  suing  for 
personal  injuries  to  a  client  and  seeking 
to  avoid  a  settlement  on  the  ground  of  the 
client's  infancy,  in  charging,  without  any 
evidence  to  sustain  the  charge,  fraud  in 
procuring  the  settlement;  united  vdth  con- 
stant attempts  by  him  during  the  trial  to 
introduce  inadmissible  evidence  of  the  as- 
serted fraud  and  hearsay  testimony,  after 
it  had  been  excluded,  of  his  client's  age,  re- 
quire«,  in  a  close  case,  that  a  judgment  ob- 
tained by  him  should  be  reversed.  Lansing 
v.  Michigan  C.  R.  Co.  (1906)  143  Mich.  48 
106  N,  W.  692. 

Impressed  with  the  idea  that  the  trial 
judge  wearied  of  efforts  to  keep  counsel^ 
unwilling  to  observe  admonitions  and  ac- 
cept suggestions,  within  the  rules  respect- 
ing propriety  of  speech  in  argument  to  the 
jury,  the  supreme  court  of  Michigan,  in 
Hillman  v.  Detroit  United  R.  Co.  (1904)  137 
Mich.  184,  100  N.  W.  399,  reversed  a  judg- 
ment in  favor  of  a  plaintiff  personally  in- 
jured  by  defendant's  negligence,  where  the 
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statemeiits  of  facta  not  in  evideiMe,  made 
by  cotinael  in  argument,  as  grounds  for 
reversing  3udgments^  plainly  excludes 
from  consideration  cases  of  statements 
by  counsel  in  opening  addresses  on  trials 
of  facts  expected  or  intended  to  be 
proved  to  establish  the  eanse  of  action 
or  defense,  of  which  subsequently  proof 
was. not  made  either  because  the  facts 
developed  were  different  from  what  they 
had  been  supposed  to  be,  or  because 
proof  of  them  was  ruled  inadmissible. 

There  is  no  ground  for  a  reversal  and 
new  trial  in  the  circumstance  that  coun- 
sel for  the  Bueeessf ui  litigant  in  opening 
the  ease  to  the  jury  referred  to  extrane- 
ous matters  of  which  evidence  subse- 
qoently  offered  was  excluded.^''* 

A  rule  which,  at  the  risk  of  a  reversal, 
would  restrict  counsel  in  his  opening  ad- 
dress to  the  jury  on  the  trial  of  a  civil 
action,  to  statements  only  of  such  facts 
as  should  afterwards  torn  out  to  be  ad- 
missible under  the  strict  roles  that  con- 
trol the  reception  of  legal  evidence,  has 
been  denounced  as  too  narrow.^^ 

A  statement  by  counsd  in  his  opening 
address  to  the  jury  on  a  second  trial  of 
the  same  action,  respecting  certain  items 
of  damage  of  whioh  evidence  was  held 
inadmissible  when  the  judgment  on  the 
first  trial  was  reversed,  cannot  be  deemed 
to  have  been  so  prejudicial  as  to  require 
another  reversal,  where  no  evidence  of 
such  items  was  afterwards  offered  and 
where  no  exception  was  taken  to  the 
charge  of  the  court  eoneemiug  the  meas- 
ure of  damages.^*^ 


An  appellate  court  is  not  justified  in 
reversing  a  judgment  on  account  of  re- 
marks of  dubious  impropriefty  made  in 
his  opening  addr.e^  to  the  jury  by  coun- 
sel for  the  prevailing  litigant,  which  he 
promptly  withdrew  on  objection,  and 
which  the  court  instructed  the  jury  to 
disregard,  and  which  counsel  for  the 
opposing  litigant  had  ample  opportunity, 
in  three  arguments  that  he  afterwards 
made,  to  answer  and  controvert.*" 

A  verdict  in  a  personal  injury  action 
for  damages  seemingly  disproportionate- 
ly large,  but  rendered  on  testimony  that 
left  room  for  considerable  diversity  of 
opinion  as  to  the  proper  compensation 
for  the  injuries  that  were  proven,  will 
not  be  disturbed  on  appeal  because,  in 
his  opening  argument  to  the  jury,  coun- 
sel for  the  plaintiff  made  an  improper 
appeal  for  a  large  award,  where  on  objec- 
tion he  withdrew  his  obnoxious  remarks 
and  the  court  instructed  the  jury  to  dis- 
regard them  and  his  opponent  asked  for 
no  further  action.*** 

It  is,  of  course,  true  that  counsel  may 
be  guilty  of  inexcusable  misconduct 
prejudicial  to  the  adverse  litigant  in  his 
opening  address  to  the  jury  on  a  trial 
as  well  as  in  his  closing  argument,  as, 
for  example,  where  a  plaintiff  acting  as 
his  own  counsel,  under  cover  of  an  open- 
ing statement  of  the  case  to  the  jury, 
and  against  the  protest  of  his  adversary, 
virtually  gave  unsworn  testimony  to  mat* 
teiB  of  fact, — not  matters  of  which  he 
purposed  to  offer  proof,  but  facts  which 
he  knew  to  be  inadmissible  in  evidence, — 


testimony  was  conflicting,  because  hia  coun- 
sel, in  the  face  of  warning  and  rj^buke,  per- 
^isted  in  talking  about  the  plaintifT's  pov> 
erty.  and  elTortfi  to  defeat  him  by  lies  and 
pt^rjury,  and  defendant's  attempt  to  keep 
the  ease  from  the  jury  by  moving  for  a 
directed  verdict. 

The  miseoaduct  of  counsel  for  the  phftin- 
tiff  in  his  opening  address  to  the  jury  ana 
during  the  trial,  m  making  and  reiterating 
references  to  the  fact  that  a  judgment  had 
at  first  been  entered  by  default  for  want 
of  an  answer,  and  in  charging  the  defend- 
ant with  seeking  to  evade  his  liability  by 
putting  his  property  beyoml  the  reach  of 
execution,  persisted  in  after  nqraerous  ad- 
ver2»ary  objections  and  adverse  court  rul- 
ings, prejudicial  to  defendant  and  probably 
induenciug  a  verdict  carrying  both  coropen* 
^atory  and  punitive  damages,  requires  a 
reversal  and  new  trial.  Hocks  v.  Sprangers 
.  1902)  113  Wis.  123,  87  N.  W,  1101,  89  N. 
W.  113. 

When  counsel  in  argument  to  the  jury,  in 
the  face  of  objections  from  his  adversary 
and  admonitions  from  tlie  court,  repeats 
again  and  again  improper  and  prejudicial 
statements   of   unproven   facts,  a  reversal 


and  new  trial  are  iaeyitable.  Hunstock  v. 
Roberts  (1901)  —  Tex.  Civ.  App.  — ,  66 
S.  W.  675.  In  this  ease,  after  the  court  had 
decided  to  affirm  the  judgment,  a  rehearing 
was  ordered  and  th«i  the  judgment  was  re- 
versed. The  action  was  brought  by  a 
judgment  creditor  el  one  of  the  defendants, 
who  had  bid  in  on  an  execution  sale  his  in* 
1»r^tr-in  certafai  live  stock  to  which  his  co- 
defendant  claimed  title  in  toto,  and  defend- 
ants' counsel  made,  without  the  support  of 
evidence,  a.  thrice  repeated  argument,  each 
time  aigainst  hta  opponent's  objection  and 
the  court's  admoaition  that  the  plaintiff 
was  seeking  through  the  courts  to  confiscate 
$750  worth  of  valuable  property  with  a 
$25  credit  on  an  execution. 

WKeim  v.  Mmirer  (1871)  2  Woodw,  Dec. 
(Pa.)  412. 

4m  Campbell    v.    Kalamazoo     (1800)     BO 
Midi.  665,  46  K.  W.  662. 

«S0Baumier  v.   Antiau    (1890)    79  Mich 
509,  44  N.  W.  980. 

«i  Andrews  v.   Wilding   (1917)    —  Tex 
av.  App.  — ,  193  S.  W.  192. 

48S  Birmingham  R.  Light  &  P.  Co.  T.  SloSn 
(1917)  —  Ala.  — ,  74  So.  359. 
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and  his  misconduct  was  held  to  have 
vitiated  his  judgment  so  as  to  require 
the  court  to  reverse  it.*** 

XLIil.  The  folly  of  couns^  who  offend 
by  improper  argttments  to  juries. 

In  reading  the  cases,  so  many  in  num* 
her,  in  which  judgments  which  other- 
wise might  have  stood,  have  been  re- 
versed for  licentious  speech  by  counsel 
for  the  successful  litigant  in  argument  to 
the  jury,  one  cannot  lail  to  be  impressed 
with  the  folly  and  stupidity  of  the  of- 
fenders. A  verdict  which  cannot  be  up- 
held on  appeal  is  worthless,  and  often 
counsel  seem  to  have  wantonly  put  in 
jeopardy  by  an  unbridled  tongue,  a  ver- 
dict which  certainly  would  have  followed 
from  a  temperate  argument  honestly  con- 
fined to  the  facts  in  evidence.  Those 
who  are  guilty  of  misconduct  wrong  their 
clients  and  offend  either  from  incompe- 
tence or  depravity. 

This  particular  misconduct  is  worse 
than  a  crime, — it  is  a  blunder. 

If,  as  one  court  put  it,  the  case  for  the 
prosecution  in  a  criminal  trial  is  clear, 
unfair  arguments  to  the  jury  by  the 
prosecuting  counsel  are  unnecessary ;  and 
if  it  is  not  clear,  a  conviction  procured 
by  using  them  will  not  be  allowed  to 
stand."* 

According  to  another,  counsel  always 


takes  the  risk  of  forfeiting  an  otherwise 
good  judgment  when  h«  makes  improper 
and  prejudioial  statements  of  faets  to 
the  jury.*** 

It  has  been  said  by  still  another  that 
counsel  should  be  careful  lest  they  spoil 
a  verdict  otherwise  perfectly  good  by  in- 
temperate utterances  or  immoderate 
speech.*** 

Quite  recently  another  ooort,  in  revers- 
ing &  judgment  on  account  of  the  mis- 
conduct of  the  winning  counsel  in  argn- 
ment'  to  the  jury,  began  its  opinion. by 
saying  that  the  ease  had  been  properly 
submitted  to  the  jury,  and  that  the  evi- 
dence had  amply  warranted  a  verdict 
against  the  defeated  litigant,  and  then 
added  significantly :  We  have  been  oom- 
pelled  in  recent  years  to  reverse  judg- 
ments so  frequently  for  the  use  of  in- 
temperate and  improper  remarks  of 
counsel  in  their  addresses  to  the  juries 
that  it  should  now  be  understood  that 
counsel  who  violate  the  well^stablished 
rule  in  this  respect  do  so  at  the  peril  of 
their  clients'  cause.**'' 

A  victory  earned  hard  upon  legal  ques- 
tions that  were  handled  with  great  skill 
and  marked  ability  has  been  turned  into 
a  defeat  by  the  foUy  of  aa  unbridled 
speech.*** 

This  was  conspicuously  the  result  in  a 
New  York  case.*** 


MSEgan  V.  Dotson  (1915)  36  S.  D.  459, 
165  N.  W.  783,  Ann.  Cas.  1917A,  296. 

The  court  in  Duval  v.  Inland  Nav.  Co. 
(1916)  90  Waah.  U9,  165  Pac.  768,  in 
reversing  a  judgment  and  remanding  the 
cause  for  a  new  trial  for  other  reasons, 
deemed  it  unnecessary  to  decide  whether  or 
not  confessed  misconduct  of  the  hitherto 
Buccesslul  counsel  in  stating  utterly  irrele- 
vant and  immaterial  facts  in  his  opening 
address  to  the  jury  was  cured  by  subsequent 
instructions  of  the  court  upon  the  assump- 
tion that  the  offense  would  not  be  repeated 
on  another  trial. 

It  is  not  allowable  in  a  criminal  trial  in 
England  for  the  prisoner's  counsel,  in  his 
opening  address  to  the  jury,  to  state  any- 
thing which  has  not  been  proved  or  which 
he  is  not  in  a  position  to  prove  by  eridenoe. 
Heg.  v.  Beard  (1837)  8  Car.  &  P.  (£ng.)  142. 

In  Reg.  T.  Butcher  (1839)  2  Moody  &  R. 
(£ng.)  228^  Cockbuni,  for  the  defense,  in  his 
address  to  the  jury,  wa«  about  to  give  an 
account  heard  by  him  from  the  prisoners 
of  what  passed  on  the  occasion  when  tlie 
alleged  crime  was  committed,  an  account 
upon  which  he  was  forced  to  rely  because 
everyone  capable  of  explaining  the  transac- 
tion was  included  in  the  Indictment,  when 
the  court  (Coleridge,  J.)  interposed  and 
said  he  could  not  allow  counsel  to  make 
any  statement  of  facts  not  intended  to  be 
proved  without  giving  a  reply  to  counsel 
for    the    prosecution.      The    same   rule,    he 

L.R.A.1918D. 


added,  ought  to  prevail  where  counsel  de- 
fend prisoners  as  in  civil  cases;  when,  in- 
deed, a  prisoner  is  undefended,  the  court 
must  hear  his  whole  staterment  and  the 
jury  must  make  the  best  of  it;  but  where 
counsel  are  employed  the  rule  should  be 
followed. 

4«4  People  V.  McCombie  (1916)  274  m. 
600,  113  N.  E.  929. 

4»»Hun8tock  V.  Roberts  (IMl)  —  Tex, 
Civ.  App.  — ,  66  S.  W.  676. 

4«eMa8scy  v.  Alston  (1917)  —  N.  C.  — , 
91  S.  E.  964. 

4W  Davis  T.  Stowd  Twp.  fltl7)  256  Pa. 
86,  100  Atl.  629. 

4«8Vide  Potter  ▼.  Detroit,  G.  H.  &  M. 
R.  Co.  (1899)  122  Hich.  179,  81  N.  W.  80, 
wherein  the  judgment  was  at  first  affirmed 
and  afterwards  was  reversed  on  rehearing. 
(1899)   122  Mich.  206,  82  N.  W.  245. 

*«•  Williams  v.  Brooklyn  Elev.  R.  Co. 
(1891)  126  N.  Y.  96,  26  N.  E.  1048.  That 
case  was  an  action  by  an  abutting  land- 
owner to  recover  damages  resulting  from 
the  constmctioB  and  operation  of  an  elevat- 
ed railroad  in  the  adjacent  street.  On  the 
trial  of  the  action,  in  summing  up  to  the 
jury,  the  plaintiff's  counsel,  despite  his  op- 
ponent's objection,  read,  with  the  sanc- 
tion of  the  eourt,  a  newspaper  article  de- 
scribing the  death  of  a  boy  peddler  by  con- 
tact with  a  live  ekettic  wire  near  his 
selling  station.  Thw  article  bitterly  de- 
nounced corporatiom  for  disregarding  pop- 
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In  another  ease  a  verdict  was  lost  by 
an  especially  ribald  speech  of  counsel 
for  the  litigant  who  obtained  it,  which 
was  all  the  more  reprehensible  because 
in  it  he  cruelly  slandered  bis  own 
elient.**^ 

But  if  one  should  be  called  upon  to 
award  a  prize  for  the  finest  example  to 


be  gleaned  from,  the  books  of  the  folly 
of  an  unruly  and  unmannerly  tongue  in 
counsel  addressing  a  jury,  the  advocate 
who  won  verdicts  in  two  successive  trials 
of  the  same  cause,  and  lost  both  because 
of  his  misconduct  in  argument  to  both 
juries,  would  easily  distance  all  compet- 
itors.*^^ 


alar  rights  and  public  officers  for  gross  in- 
«fik'iency  in  not  compelling  the  installation 
of  underground  ayateaia  for  electric  trans-*' 
misaion.  "We  perceive/'  said  the  court  of 
appeals  in  its  opinion  on  appeal,  "no  valid 
grounds  for  reversing  the  judgment  on  the 
merits,  and  we  should  affirm  it  except  for 
the  ruling  of  the  court  made  during  the 
aamming  up  to  the  jury."     Ibid. 


Remey  v.  Detroit  United  R.  Co.  (1905) 
141  Mich.  116,  104  N.  W.  420. 

«»iVide  Undaay  v.  Pettigrew  (1892)  8 
S.  D.  199,  52  N.  W.  878^  on  second  appeal 
(1897)   10  &  D.  228,  72  K.  W.  574. 

J.  B.  a. 
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MRS.  J.  IL  H£AL£Y,  Appt., 
v. 

MRS.  B.  R.  OORKRILL. 
GEORGE  £.  GRACE,  Appt., 

V. 

SAME. 

(—  Ark.  — ,  202  S.  W.  229.) 

Master  and  servant  — •  Injury  by  chauf- 
feur —  departure  from  duty  —  lia- 
MlKy. 

The  owner  of  an  automobile  who  haa  di- 
rected the  chauffeur  to  bring  the  ear  from 
the  garage  in  the  rear  of  his  lot  to  the  front 
of  his  residence  for  his  uae  ia  not  liable,  in 
ease  the  chauffeur  drives  the  car  aix  and 
one-half  blocks  off  from  the  route  which  he 
should  take  to  obey  the  order,  to  purchase 
cigarettes  for  hhnaelf,  for  injuries  inflicted 
by  him  in  the  operation  of  the  car  between 
the  place  of  purchase  and  the  owner's  resi- 
dence. 
For  other  ca4teSy  see  Master  and  Servant,  Ul, 

0,  2,  in  Dig,  1-52  N.  8. 

(March  25,  1918.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  Countr  in 
favor  of  defendant  in  consolidated  actions 
brought  to  reoover  damages  for  personal 
injuries  resnlting  from  a  collision  between 
automobiles,  alleged  to  have  been  caused 
by  the  negligence  of  defendant's  servant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Price  Shofner,  J.  I.  Tra%%'ick, 
and  G.  T.  Owens  for  appellant. 


Messrs.   Rose,    Hemingway,   Cantrell, 
IiOafrlilK>roagh,  A  Miles,  for  appellee: 

Defendant  was  not  liable  for  the  injuries 
inflicted  by  the  negfigence  of  her  servant. 

Robinson  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
in  Ark.  212,  163  S.  W.  600;  Little  Rock 
ic  Ft.  S.  £.  Co.  T.  Miles,  40  Ark.  823,  48  Am. 
Rep.  10;  ISweeden  v.  Atkinson  Improv.  Co. 
93  Ark.  398,  27  L.R.A.(N.S.)  124,  125  S.  W. 
4d9;  Ludberg  v.  Barghoorn,  73  Wash.  470, 
131  Pac.  1165;  White  Oak  Coal  Co.  v.  Ri- 
vonx,  88  Ohio  St.  18,  46  L.R.A.(N.8.)  1091, 
102  N.  E.  802,  Ann.  Cas.  1914C,  1082;  Col- 
well  y.  ^tna  Bottle  &  Stopper  Co.  33  R.  I. 
531,  82  Atl.  388,  2  K.  C.  C.  A.  430;  Steffen  v. 
MeNanghton,  142  Wis.  49,  26  L.R.A.(N.S.) 
382,  124  N.  W.  1016,  19  Ann.  Cas.  1227; 
Danforth  v.  Fisher,  75  N.  H.  Ill,  21  L.R.A. 
(N.S.)  93,  189  Am.  St.  Rep.  670,  71  Atl. 
536;  Lot«  ▼.  Hanlon,  217  Pa.  339,  10  L.R.A. 
(N.S.)  202,  118  Am.  St.  Rep.  922,  66  Atl, 
625,  10  Ann.  Cas.  731 ;  Premier  Motor  Mfg. 
Co.  V.  Tilford,  61  Ind.  App.  164,  111  N.  E. 
646;  Eakin  v.  Anderson,  169  Ky.  1,  183  S. 
W.  217,  Ann.  Cas.  1917D,  1003;  Prove  v. 
Conrad,  130  Minn.  412,  153  N.  W.  753; 
Reill^  ▼.  Connable,  214  Tfl.  Y.  586,  L.R.A. 
1916A,  954,  108  N.  E.  853,  Ann.  Cas.  191 6A, 
656;  Symington  v.  Sipes,  121  Md.  313,  47 
L.R.A.(N.S.)  662,  88  Atl.  134;  Quigley  v. 
Thompson,  211  Pa.  107,  60  Atl.  506;  Howe  v. 
Leighton,  76  N.  H.  601,  75  Atl.  102;  Pease 
V.  Montgomery,  111  Me.  582,  88  Atl.  973; 
Glaasman  v.  Harry,  182  Mo.  App.  304, 
170  S.  W.  408. 

McCullocli,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Appellants  were  plaintiffs  beloW  in  two 


Note. —  The  liability  of  the  owner  for 
injuries  by  an  automobile  while  being  used 
by  a  servant  or  third  person  for  his  own 
biwiness  or  pleasure  is  treated  in  the  anno- 
tation following  Reilly  ▼.  Connable,  L.R.A. 
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101 6A,  957,  and  the  earlier  notes  there  re- 
ferred to.  Various  annotations  of  related 
questions  are  referred  to  in  the  note  abovie 
cited.  For  later  cases  and  notes,  see  L.RJk. 
Indexes  under  the  title,  ''Automobiles." 
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separate  actions  instituted  against  appellee 
to  recotrer  damages  on  account  of  injuries 
resulting  from  a  collision  between  an  anto^ 
mobile  in  which  appellants  were  rising  and 
another  automobile  owned  by  appellee  and 
driven  by  her  servant.  The  two  actions 
were  consolidated  and  tried  together,  and 
after  all  the  testimony  had  been  introduced 
the  court  gave  peremptory  instrucUon  in 
favor  of  appellee. 

The  liability  of  appellee  turns  on  the 
question  whether  or  not  the  driver  of  her 
car  was  at  the  titne  of  the  oolHsion  acting 
witbin  the  scope  of  his  employment,  or 
whether  he  had  completely  abandoned  the 
business  of  the  employer  and  was  acting  en- 
tirely for  himself.  There  is  no  material 
conflict  in  the  statements  of  the  witnesses 
concerning  that  feature  of  the  case.  If,  un- 
der the  facts  proved  in  the  case,  appellee 
was  responsijble  for  the  acta  of  the  driver 
of  her  car  at  the  time  the  collision  occurred, 
then  the  case  should  have  gone  to  the  jury, 
for  the  testimony  was  sufficient  to  establish 
negligence  on  the  part  of  the  driver.  Ap- 
pellant Grace  was  operating  a  jitney  on 
Main  street  in  the  city  of  Little  Rock 
and  was  driving  the  car  himself  at  the 
time  of  the  collision  under  inquiry,  and 
Mrs.  Healey,  the  other  appellant,  was  a 
passenger  in  the  car.  The  evidence  tend- 
ed to  show  that  appellant  Grace  was 
handling  his  car  with  care  and  was  not 
responsible  for  the  collision.  As  the  jit- 
ney car  came  south  on  Main  street,  ap- 
pellee's car  in  charge  of  her  driver.  With 
no  one  else  in  it,  came  along  Tenth  street  at 
great  speed  approaching  Main  street,  and 
in  crossing  the  street  ran  into  the  car  occu- 
pied by  appellants.  Serious  personal  in- 
juries were  inflicted  upon  the  occupants 
of  the  jitney  car  as  well  as  damage  to 
the  car  itself. 

Appellee's  residence  was  situated  on  the 
east  side  of  Scott  street  (the  first  street 
east  of  Main  street)  about  the  niiddle  ol 
the  block  between  Ninth  and  Tenth  streets. 
The  garage  on  the  premises  ^'as  situated 
in  the  rear  of  the  premises  and  opened 
out  on  the  alley  running  north  and  south 
through  the  middle  of  the  block.  Louis 
Jordan,  who  was  driving  the  car  at  the  time 
appellant  was  injured,  had  been  driving  for 
appellee  for  some  time,  and  whenever  ap- 
pellee needed  the  car  she  instructed  the 
driver  to  bring  it  from  the  garage  around  to 
the  front  of  the  house  on  Scott  street.  The 
customary  route  in  obeying  the  orders  to 
bring  the  car  out  was  to  drive  into  the 
alley  from  the  garage  and  turn  south  to 
Tenth  street,  thence  west  on  Tenth  to  Scott, 
and  thence  north  on  Soott  a  half  block  to  the 
front  of  the  house.  It  is  seen  that  in 
following  this  route  in  the  observance  of 
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the  traffic  rules  ii  was  not  neccessary  to 
cross  the  street  at  any  point,  and  that  it  is 
just  a  block  around  from  the  garage  to  the 
front  of  the  house.  On  the  day  the  colli- 
sion occurred,  appellee  notified  the  driver 
to  get  the  car  ready  for  her  use  on  a  pleas- 
ure drive,  and  when  the  hour  arrived  for 
the  trip  appellee  called  from  the  back  door 
or  window  to  the  driver,  who  was  then  in 
the  garage,  to  bring  the  ear  around  to  the 
front.  The  driver,  instead  of  obeying  the 
directions  of  his  employer,  and  without 
her  knowledge,  went  on  a  trip  to  a  drug, 
store  to  buy  cigarettes  before  placing  the 
car  in  front  of  appellee's  residence  in  ac- 
cordance with  her  instructions.  He  turned 
the  car  north  on  the  alley  and  drove  out 
into  Ninth  street,  thence  west  h  block  to  a. 
drug  store  on  tlie  northwest  corner  of  Ninth, 
and  Main  streets  where  he  got  out  of  the 
car  and- purchased  cigarettes,  and  when  he 
returned  to  the  car  he  drove*  west  -a  block 
to  Louisiana  street,  thence  south  a  block, 
to  Tenth  street,  and  thence  east  a  bloclc 
to  Main  street,  where  the  collision  oc- 
curred. The  driver  was,  when  the  collision 
occurred,  returning  from  his  trip  to  the 
drug  store  on  his  own  business,  and  he  in- 
tended at  the  end  of  the  trip  to  put  the 
car  in  front  of  his  employer's  residence  in 
accordance  witl^  hsx  .instructions. 

General  principles  of  law  applicable  ^  to- 
the  facts  of  this  case  have  been  repeatedly 
stated  by  this  court.  In  the  case  of  Little 
Bock  &  Ft.  S.  R.  Co.  V.  Miles,  40  Ark.  322, 
48  Am.  Rep.  10,  the  court  said :  "The  rule 
is  firmly  established  that  the  master  is 
civilly  liable  fer  the  tortious  acts  of  hla 
servant  whether  of  omission  or  commission,, 
and  whether  negligent,  fraudulent,  or  de- 
ceitful, when  dons  in  the  line  of  his  employ^ 
ment,  even  though  the  master  did  not  au> 
thorize  or  know  of  such  acts,  or  may  have 
disapproved  of  of  forbidden  them.  .  .  . 
But  the  act  must  be  done  not  only  while 
the  servant  is  engaged  in  his-  master's  serv- 
ice, but  it  must  pertain  to  the  particular 
duties  of  that  employment." 

That  language  was  quoted  with  approval 
by  this  court  in  the  more  recent  case  of 
Robinson  v.  St.  Louis,  I.  M.  &  S.  R.  Go.  Ill 
Ark.  212,  163  S.  W.  501,  where  we  said: 
"An  act  is  within  tlie  scope  of  the  serv- 
ant's employment  where  necessary  to  ac- 
complish the  purpose  of  his  employment 
and  intended  for  that  purpose,  although  in 
excess  of  the  powers  actually  conferred  on 
the  servant  by  the  master.  The  purpose- 
of  the  act,  rather  than  its  method  of  per- 
formance, is  the  test  of  the  scope  of  em- 
ployment." 

And  in  Sweeden  v.  Atkinson  Improv.  Co. 
93  Ark.  402,  27  L.R.A.(N.S.)  124,  126  S.  W. 
441,  we  said:     "The  mere  fact  that  he  waa 
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tti  ihsi    service    generally  of  the  master  or 
taat  tlie  servant  was  in  possession  of  facili- 
ties afforded    by   the  master  in  the  use  of 
w\iich  tbe  injury  was  done  would  not  make 
the  act    attributable  to  the   master.      The 
act  must  "have  been  done  in  the  execution  of 
the  aexvlce  for  which  he  was  engaged.    And 
it  the  seTvant  steps  aside  from  the  master's 
business  to   do  an   independent  act  of  his 
own  and  not   connected  with  his  master^s 
business,  then  the  relation  of  master  and 
servant  is  for  such  time,  however  short,  sus- 
pended;  and  the  servant  while  thus  acting 
for    a    purpose    exclusively    his    own    is    a 
stranger   to  his  master,  for  whose  acts  he 
is  not  liable." 

According  to  the  principles  thus  an- 
nounced, appellee  was  not  liable  for  the 
negligent  act  of  her  servant  while  pursuing 
his  own  course  after  a  complete  abandon- 
ment or  suspension  of  the  serviee  on  his 
employer's  business.  If  a  servant  complete- 
ly turns  aside  from  the  master's  business 
and  pursues  business  entirely  his  own,  the 
master  is  not  responsible.  On  the  other 
hand,  if  he  is  engaged  in  the  master's  busi- 
ness, but  performs  it  contrary  to  instruc- 
tions or  without  express  authority  as  to 
the  particular  manner  of  doing  the  work, 
the  master  is  liable.  Much  is  said  in  the 
adjudged  cases  about  the  doctrine  of  slight 
dpviations  or  "detours"  made  by  the  servant 
in  performing  his  master's  business,  and 
the  rule  seems  to  be  settled  by  the  weight 
of  authority  that,  where  the  servant  is  pur- 
suing the  general  course  necessary  to 
accomplish  the  purposes  involved  in  his 
master^s  business,  the  responsibility  of  the 
master  is  not  lessened  by  the  fact  that  the 
servant,  for  purposes  of  his  own,  deviates 
from  the  route  to  be  pursued  or  the  par- 
ticular method  to  be  observed  in  performing 
the  service.  The  fact  that  the  servant  acts 
also  for  himself  while  performing  service 
for  his  employer,  and  in  doing  so  diverts 
from  the  usual  route  or  method  of  perform- 
ing the  service,  will  not  exonerate  the  em- 
ployer from  responsibility  for  misconduct 
of  the  servant.  Sometimes  the  extent  of 
the  deviation  may  be  so  slight  relatively 
that  as  a  matter  of  law  it  can  be  said  that 
it  does  not  constitute  a  complete  departure 
from  the  master's  service,  while  under  other 
circumstances  the  deviation  mav  be  so 
marked  that  it  can  be  said,  as  a  matter  of 
law,  that  it  does  constitute  an  abandonment 
of  the  master's  service,  while  under  still 
other  circumstances  the  deviation  may  be 
so  uncertain  in  extent  or  degree  that  it 
leares  a  question  of  inference  to  be  drawn 
by  a  trial  jury  as  to  whether  or  not  there 
has  been  such  an  abandonment  as  to  relieve  J 
the  master  from  responsibility  lor  the  serv- 
ant's act.    The  rule  on  this  subject  is -stated 


by  the  Connecticut  .court  of  appeals  in 
Ritchie  v.  Waller,  63  Conn.  155,  27  L.R.A. 
161,  38  Am.  St.  Rep.  361,  28  Atl.  29,  which 
seems  to  be  a  leading  case  on  the  subject, 
as  follows:  "In  cases  where  the  deviation 
is  slight  and  not  unusual,  the  court  may 
and  often  will,  as  matter  of  law,  determine 
that  the  servant  was  still  executing  his 
master's  business.  So,  too,  where  the  devia- 
tion is  very  marked  and  unusual,  the  court 
in  like  manner  may  determine  tliat  the 
servant  was  not  on  the  master's  business 
at  all,  but  on  his  own.  Cases  falling  be- 
tween these  extremes  will  be  regarded  as 
involving  merely  a  question  of  fact,  to  be 
left  to  the  jury  or  other  trier  of  such  ques- 
tions." 

Other  cases  which  shed  light  on  this  rule 
with  especial  force  are  the  following: 
Provo  V.  Conrad,  130  Minn.  412,  153  N.  W. 
753;  Fleischner  v.  Durgin,  207  Mass.  435, 
33  L.R.A.(y.S.)  79,  93  N.  E.  801,  20  Ann. 
Cas.  1291;  Kakin  v.  Anderson,  160  Ky.  1, 
183  S.  W.  217,  Ann.  Cas.  1917D,  1003; 
Luckett  V.  Reighard,  248  Pa.  24,  93  Atl. 
773,  Ann.  Cas.  1916A,  662. 

'J'his  rule  is  very  correctly  stated  by  the 
Massachusetts  court  in  die  ease  cited  above 
as  follows:  "The  master  is  liable  for  the 
act  of  a  servant  in  charge  of  his  vehicle 
when  the  latter  Is  acting  in  the  main  with 
the  master's  express  or  implied  authority 
upon  his  business,  and  in  the  courae  of  the 
employment,  for  the  purpose  of  doing  the 
work  for  whieh  he  is  engaged.  The  master 
is  not  liable  if  the  servant  has  abandoned 
his  obligations  and  is  doing  something  not 
in  compliance  with  the  express  or  implied 
authority  given,  and  is  not  acting  in  pur- 
suance of  the  general  purpose  of  his  occu- 
pation or  in  oonnectioQ  witli  the  doing  ol 
the  master's  work.  Under  this  rale  the  em« 
ployer  has  been  held  responsible  for  wrong» 
done  to  third  persons  by  his  driver  during 
incidental  departures  from  the  scope  of  the 
authority  conferred  by  the  employment  and 
upon  comparatively  insignificant  deviations 
from  direct  routes  of  travel,  but  within  the 
general  penumbra  of  the  duty  for  which  he 
IB  engi^ed He  was  acting  in  dis- 
regard of  his  instructions  and  wholly  out- 
side his  employment,  and  for  a  purpose 
having  no  relation,  even  remote,  to  the  busi- 
ness of  the  master.  The  extent  of  the 
excursion  which  he  undertook  on  his  own 
account  was  so  disproportionate  to  the 
length  of  Uie  route  he  was  a.uthorized  to  go 
that  it  cannot  be  minimized  tg  a  deviation. 
It  was  in  fact  the  chief  journey." 

We  do  not  think  that  the  faeto  of  the 
present  case  bring  it  within  the  rule  of 
alight  deviation  from  the  employer's  serv- 
ice, or  a  mere  incidental  departure  froni 
the  service  to  mingle  with  it  purposes  o| 
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the  servant's  own,  but  that  it  is  a  case  of 
complete  abandonment  or  departure  from 
the  employer's  business  and  a  stepping  aside 
wholly  for  the  servant's  own  purpose.  The 
distance  traveled  by  the  servant  in  going 
upon  his  own  errand  was  not  very  great, 
but  it  was  considerably  out  of  proportion 
with  the  distance  necessary  to  travel  in 
obeying  the  instructions  of  his  employer. 
In  other  words,  the  relative  distance  was 
too  great  to  be  called  a  slight  deviation, 
and  the  departure  from  the  line  of  duty 
was  so  complete  that  the  connection  with 
the  employer's  service  was  completely  brok- 
en. In  order  to  perform  the  employer's 
service  it  was  unnecessary  for  the  servant 
to  leave  the  immediate  proximity  of  the  em- 
ployer's premises.  He  did  not  even  have  to 
cross  any  of  the  streets,  but  his  journey 
from  the  back  of  the  premises  to  the  front 
was  merely  to  follow  the  same  side  of  the 
street  halfway  around  the  block.  Instead 
of  following  that  course  the  servant  left  the 
premises  entirely,  and  went  off  on  an  er- 


rand of  his  own,  to  purchase  an  article  for 
his  private  use,  and  in  order  to  make  that 
trip  in  observance  of  the  traffic  rules  it  was 
necessary  for  him  to  travel  the  distance  of 
six  and  one-half  blocks  in  getting  back  to 
the  front  of  his  employer's  residence.  The 
servant  in  leaving  the  premises  in  order 
to  make  the  trip  to  the  store  was  not  min- 
gling liis  own  business  with  that  of  his  em- 
ployer, but  he  was  stepping  aside  entirely 
from  the  employer's  business  to  go  on  au  er- 
rand  of  his  own,  and  this  is  true  even 
though  he  intended  to  dispose  of  the  car 
on  his  return  in  accordance  with  the  em- 
ployer's direction. 

We  think  'that  the  facts  present  clearly 
a  case  of  a  complete  departure  from  the 
employer's  business,  and  that  the  court  was 
correct  in  holding  as  a  matter  of  law  that 
the  facts  shown  excluded  all  elements  of 
responsibility  on  the  part  of  appellee  for 
the  unauthorized  act  of  her  servant. 

The  judgment  of  the  court  is  therefore 
affirmed. 


OAIilFORNIA  SUPREME  COURT. 

(In  Banc.) 

MORTGAGE  SECURITIES  COMPANY  OF 
CALIFORNIA,  Respt.. 

V. 

F.  W.  PFAFFMANN,  Appt. 

(—  Cal.  — ,  169  Pac.  1083.) 

Xilen  —  artisans  —  priority  over  mort- 
gage. 

The  possessory  lien  of  one  making  re- 
pairs to  an  automobile  at  the  instance  of 
the  mortgagor  is  superior  to  the  claim  of  a 
prior  chattel  mortgagee,  under  a  statute 
providing  that  any  person  who  repairs  any 
article  at  the  request  of  the  owner  or  legal 
possessor  has  a  lien  on  the  same  for  his 
charges,  and  may  retain  possession  of  it 
until  the  charges  Vre  paid. 
For  other  cases,  see  lAens,  II.  in  Dig.  1-^2 

y.  S. 

(December  31,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County   in  favor  of  plaintiff  in  an   action 
brought  to  determine  the  respective  rights 
of  the  parties  and  the  priorities  of  their 
liens.     Reversed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Duke  Stone  for  appellant. 
Mr.  Tobias  R.  Archer  for  respondent. 

Note.  — The  priority  of  a  liew  for  serv- 
ices on  personal  property  over  a  prior  chat- 
tel mortage  is  discussed  in  the  annotation 
to  Reeves  &  Co.  v.  Russell,  L.RA.1915D, 
J 149;  and  see  later  case,  Drummond  v.  Grif- 
fith, L.R.A.1916B,  748. 

L.R.A.I918D. 


Hensliaw,  J.,  delivered  the  opinion  of  the 
court : 

The  Chatts,  husband  and  wife,  executed 
to  plaintiff  a  chattel  mortgage  on  their 
automobile,  the  mortgagors  retaining  the 
possession  and  use  thereof.  They  delivered 
their  automobile  to  defendant  to  have  re- 
pair work  done  thereon.  He  did  tliis  work 
and  held  possession  of  the  automobile  until 
payment  for  it  was  made.  The  Chattii 
violated  the  terms  of  their  chattel  mort- 
gage contract  with  plaintiff.  For  tliis  vio- 
lation plaintiff  was  entitled  to  take  posses- 
sion of  the  automobile  and  to  sell  it.  Ita 
endeavor  to  do  so  was  met  by  the  refusal  of 
the  defendant  to  deliver  the  automobile  un- 
til payment  of  his  bill;  he  contending  fur 
his  possessory  lien  on  account  of  the  work 
performed.  This  action  was  brought  to  de- 
termine the  respective  rights  of  the  parties 
and  the  priorities  oi  their  liens.  The  trial 
court  decreed  that  the  possessory  lien  of 
the  repairer  was  subordinate  to  the  chattel 
mortgage  lien  of  the  plaintiff,  and  gave 
judgment  accordingly.  From  that  judg- 
ment this  appeal  has  followed. 

No  question  arises  over  the  validity  of 
the  chattel  mortgage  as  such,  or  over  the 
constructive  notice  by  recordation  which 
that  recordation  gave  to  the  world.  The 
controlling  sections  of  our  Code  upon  the 
subject-matter  are  Civil  Code,  §  3052,  which 
declares:  ''A  person  who  makes,  alters,  or 
repairs  any  article  of  personal  property^ 
at  the  request  of  the  owner  or  legal  posses* 
sor  of  the  property,  haa  a  U«n  on  the  same 
for  his  reasonable  charges  for  the  balance 
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due  ior  sucb.  work  done  and  materials  fur- 
n'v&lied,  and  .  ,  .  may  retain  possession 
oi  \^x«  same  \uitil  the  charges  are  paid/' 

'tieie  it  may  be  said  that  this  considera- 
tion ia  not  complicated,  as  respondent  urges, 
by  the  iact  that  the  Chatts  were  in  default 
under  their  chattel  mortgage  at  the  time 
ihejr  delivered  the  automobile  to  defendant 
for  repaira.  They  were  still  the  legal  pos- 
sessors of  the  automobile,  and  their  pos- 
session continued  to  be  legal  until  the 
plaintiff  exercised  its  rights  under  its  mort- 
gage and  took  unto  itself  that  possession. 
Section  3052  authorizes  a  sale  in  due  course 
of  tlie  property  held  under  possessory  lien. 
Section  2897  declares  that  "other  things 
being  equal,  different  liens  upon  the  same 
property  have  priority  according  to  tlie 
time  of  their  creation,  except  in  cases  of 
bottomry  and  respondentia.** 

The  trial  court  and  the  court  of  appeal, 
not  without  warrant,  held  that  the  lien  of 
the  chattel  mortgage  had  priority  over  the 
posaesaory  lien  of  the  repairer.     Not  with- 
out iwarrant,  we  say,  for  Wilson  v.  Donald- 
son,  121  Cal.  8,  43  L.R.A.  524,  66  Am.  St. 
Rep.   17,  53  Pac.  404,  lends  strong  support 
to  this  view.    It  was  because  this  court  was 
not    satisfied  with  the   reasoning  and  con- 
clusion of  Wilson  ▼.  Donaldson  that  a  hear- 
ing   before   it   was   ordered.     At   the  time 
when  Wilson  v.  Donaldson  was  decided,  the 
law     with    which    we    are    concerned    was 
identically  the  same  as  it  now  is,  the  differ- 
ence  being  that  §  3051  at  the  time  of  tlie 
d€K>ision  in  Wilson  v.  Donaldson  dealt  only 
with   the  first  class  of  lien  holders,  those 
*^ho,   while  lawfully   in   possession   of  an 
article    of   personal    property,    render    any 
M*rvice  to  the  owner  thereof,  by  labor  or 
skill,  employed  for  the  protection,  improve 
ment,    safe-keeping,    or    carriage    thereof, 
while  §  3052  dealt  with  the  second  class  of 
lien   claimants,  those  "who  make,  alter,  or 
improve  any  article  of  personal  property  at 
the  request  of  the  owner  or  legal  possessor 
of  the  property.*'    The  change  that  has  been 
nade  has  only  been   to   group  both   these 
elasaes  with  others  in  §  3051,  and  to  pro- 
vide in  9  3052  for  the  identical  enforcement 
of  tlie  liena  of  all  of  the  elaasea  described  in 
$  3051.    Wilson  v.  Donaldson,  however,  cites 
both   §§    3051   and   3052,   though  the  lien 
ahich  was  there  declared  to  exist  was  a  lien 
of  the  first  of  the  designated  classes;  that 
ia  to  aay,  a  lien  depending  upon  possession, 
and  owned  by  one  lawfully  in  possession 
who  had  bestowed  labor  for  the  improve- 
ment of  personal  property,  the  labor  there 
being   the   harvesting   of   grain,   the   grain 
itaelf  being  subject  to  the  lien  of  a  chat- 
tel mortgage  prior  in  time.    But  while  our 
law  t<y4ay,  in  substance,  ^es  every  mem- 
l^r  of  the  two  classes  an  identical  posses- 
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sory  lien  for  the  value  of  the  service  ren- 
dered or  the  work  performed,  and  gives 
them  likewise  identical  remedies  fn  the  mat- 
ter of  the  foreclosure  of  the  lien,  no  such 
identity  of  origin  exists  in  the  case  of  the 
liens  themselves.  The  latter  class,  thoss 
"who  make,  alter,  or  repair  any  article  of 
personal  property,**  always,  and  in  the  ab- 
sence of  statute  or  even  in  the  absence  of 
agreement,  at  common  law,  had  their  lien. 
"By  the  general  law,  in  the  absence  of 
any  special  agreement,  whenever  a  party 
has  expended  labor  and  skill  in  the  improve- 
ment of  a  chattel  bailed  to  him,  he  has  a 
lien  upon  it."  Jackson  v.  Cummins,  6  Mees. 
&  W.  342,  151  Eng.  Reprint,  145,  2  Eng. 
Rul.  Cas.  548. 

The  reasoning,  and,  indeed,  the  quotation, 
relied  on  in  Wilson  v.  Donaldson,  has  to  do 
with  an  agistor's  lien,  though  it  was  not  an 
agistor's  lien  the  court  had  before  it  in 
Wilson  V.  Donaldson.  But  an  agistor,  in 
the  absence  of  a  special  agreement,  had  no 
lien  at  common  law,  and  this  is  very  clearly 
pointed  out  in  the  case  cited,  supra,  where 
it  is  further  said :  "Now  the  case  of  agist- 
ment does  not  fall  within  that  principle 
[the  principle  of  improving  personal  prop- 
erty] inasmuch  as  the  agistor  does  not  con- 
fer any  additional  value  on  the  article, 
either  by  the  exertion  of  any  skill  of  his 
own  or  indirectly  by  means  of  any  instru- 
ment in  his  possession.^ 

Yet,  obviously,  this  reasoning,  perfectly 
sound  in  itself,  has  no  application  to  the 
Tacts  presented  in  Wilson  v.  Donaldson, 
where  the  lien,  by  the  court  conceded  to 
exist,  was  not  an  agistor's  lien  at  all,  but 
was  clearly  based  upon  the  "improvement** 
of  the  personal  property,  if  with  propriety 
the  harvesting  of  grain  can  be  said  to  be 
an  improvement.  Therefore,  under  statutes 
creating  agistor's  liens,  where  questions  of 
priority  arose,  all  the  reasoning  which,  as 
we  shall  see,  goes  to  support  the  priority 
of  the  repairer's  lien,  was  wholly  absent. 
Thus,  it  was  said  in  supporting  the  su* 
periority  of  the  chattel  mortgage  lien  over 
the  agistor's  that  it  was  not  in  the  contem- 
plation of  the  mortgagee  that  the  mort- 
gagor would  put  the  horse  or  the  cow  into 
an  agistor's  hands.  Farther,  that  when  he 
did  so  the  agiator  by  his  service  did  not 
better  or  improve  the  chattel,  and  that,, 
as  it  was  not  therefore  within  the  contem- 
plation of  the  mortgagee  that  his  mort- 
gagor should  do  this  thing,  and  as  the 
agistor  had  done  nothing  to  improve  the 
chattel,  and  as  the  general  rule  touching^ 
liens  is  that  preference  goes  with  priority, 
and  as  the  mortgagor  could  not  by  any  con- 
tract of  his  own  with  the  agistor  impair 
the  mortgagee's  rights,  such  liens  whenr 
created  by  statute,  unless  the  statute  itaelf 
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spoke  clearly  to  the  contrary,  were  to  be 
held  subordinate  to  a  pre-existing  chattel 
mortgage  lien.    But  even  upon  this  tliere  is 
a  conflict  in  authority,  some  courts  holding 
that  it  must  have  been,  within  the  contem- 
plation  of   the   mortgagee   that   the   mort- 
gagor would  do  whatever  was  necessary  to 
preserve  the  chattel,  and  that  when,  in  the 
matter    of    its   preservation,   it   was   given 
to   an   agistor,   it   would   be   construed   as 
being  within  the  contemplation  of  the  par- 
ties to  the  mortgage  that  the  agistor,  so 
long  as  he  held  the  property,  did  so  under 
a  preferential  lien.    Case  v.  Allen,  21  Kan. 
217,  30  Am.  Rep.  425,  cited  in  Wilson  v. 
Donaldson  as  being  a  well-considered  caae 
upon    the   subject,   is   a   case   dealing   only 
with  such  an  agistor's  lien.    It  is  one  of  the 
cases  in  which  the  rule  of  construction  last 
enunciated  is  declared.     An  examination  of 
the  authorities  cited  in  support  of  the  rea- 
soning in  Wilson  v.  Donaldson  will  disclose 
that  all  saving  one  were  cases  having  to 
do  with  agistor's  liens.     The  one  exception 
is  that  of  Storms  v.  Smith,  137  Mass.  201, 
where  houaeliold  goods  under  chattel  mort- 
gage  were   stored   by   the   mortgagor,   and 
the  holding  of  the  court  was  that  the  mort- 
gagee, in  permitting  the  mortgagor  to  retain 
possession  of  the  goods,  contemplated  only 
the  use  of  tliose  goods  by  the  mortgagor, 
and  not  his  storage  of  them,  therein  dis- 
tinguishing   Hammond    v.    Danielson,    120 
Mass.    2D4,    where    a    hack    under    chattel 
mortgage)   permitted  by  the   mortgagee   to 
be  uied  in  a  livery  business,  was  declsCred 
to  be  subject  to  the  repairer's  subsequent 
lien  upon  the  ground  that  the  mortgagee 
must    have    contemplated    that    the    hack 
would  be  kept  in  reasonable  condition  for 
use,  and  Lynde  v.  Parker,  155  Mass.  481,  30 
N.  £.  74,  treating  of  an  agistor's  lien  upon 
a  horse  under  chattel  mortgage,  where  it 
is  held  that,  evea  in  the  cafle  of  such  a  lien, 
'*all    the    circumstances    surrounding    the 
trannaction"  may  show  that  it  is  superior 
to  that  of  the  earlier  chattel  mortgage. 

All  this  has  been  said  only  in  illustra^ 
tion  of  the  fact  that  this  important  ques- 
tion received  inadequate  consideration  in 
Wilson  v.  Donaldson.  It  remains  to  be 
added  that  the  question  of  priority  is  whol- 
ly controlled  by  our  statutory  law.  If,  by 
the  fair  intendment  of  that  law,  these 
classes  now  enumerated  in  §  3051  of  the 
Civil  Code  are  given  a  preferential  lien  over 
the  holder  of  an  earlier  chattel  mortgage, 
we  are  not  embarrassed  in  so  declaring. 

We  are  well  convinced  that  our  law  does 
with  intention  make  the  possessory  lien  of 
the  improver  and  of  the  repairer  superior  tu 
the  lien  of  the  pre-existing  chattel  mort- 
gage.   True,  it  is  said  in  WH^on  v.  Donald- 
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son  that,  if  the  legislature  had  desired  to 
give  such  lien  claimants  priority  over  chat- 
tel mortgage  liens,  it  was  an  easy  thing  to 
have  said  so,  but  our  conviction  is  that  it 
has  said  so,  and  that  its  declaration  has 
the  support  of  reason  and  justice.    Did  the 
legislature    mean    that    every    artisan    and 
mechanic   to   whom   might   be   delivered    a 
chattel   for   improvement  and  repair   must 
search  the  records  to  discover  whether  that 
article  had  been  mortgaged,  and,  failing  so 
to  do,  be  at  the  peril  of  the  impairment  or 
total  destruction  of  his  lien,  or  did  it  mean 
that  the  money  lender  who  took  for  security 
a  chattel  mortgage  should  take  it  with  the 
understanding  as  part  of  his  contract  that 
improvements  and  repairs  placed  upon  tho 
article  should  be  subject  to  a  preferential 
possessory  lien  ?    Without  hesitation  we  an- 
swer that  the  second  alternative  is  sustain- 
able as  a  just  interpretation  of  the  legis- 
lative enactments.     Under  the  language   of 
the   two   sections    it   seems   most   manifest 
that  such  is  the  true  construction.     Instan- 
cing but  one  consideration  alone,  and  that 
the  right  and  power  of  the  possessory  lien 
claimant  to   sell   the   property,   that  right 
absolute  is  given  him,  and  he  may  exercise 
it  so  far  as  the  statute  reads  without  re- 
gard to  the  existence  of  the  chattel  mort- 
gage,  and   without   regard   to   whether    or 
not   the    chattel   mortgage    is    foreclosable. 
One  would  certainly  look  to  see  some  limit- 
ing language  in  the  law  if  these  provisions 
as  to  the  right  of  sale  and  disposition  of 
the   proceeds   of  the  sale  were  to  be   sub- 
ordinated to  a  preferential  right  on  the  part 
of  the  holder  of  a  chattel  mortgage,  and 
it  certainly  makes  more  for  the  protection 
of  society  and  for  the  conduct  of  its  busi- 
ness to  say  that  all  of  these  classes  of  men 
who   preserve,   improve  or   repair  personal 
property  should,  like  meclianics  and  arti- 
sans under  the  Mechanics'  Lien  Law,  have 
their  liens  declared  preferential.     Concern- 
ing the  money  lender  who  holds  the  chattel 
mortgage,  two  suggestions  may  be  briefly 
advanced;    one,    that    the    possessory    ilea 
claimant   has   preserved,   improved,   or   re- 
paired the  property  upon  which  he  has  a 
lien,  and,  consequently,  has  added  a  value 
to  the  security  commensttrate  with  his  just 
charge;   the  other,  that  the  money  lender 
desiring  to  take  the  security  of  a  chattel 
mortgage   can   with   much   more   readiness 
reduce  the  amount  of  his  loan  to  protect 
himself  agaiiist  the  possible  liability  of  a 
possessory    lien,    than    can    the    workaday 
artisan  take  the  time  to  inspect  the  records 
to  see  whether  such  chattel  mortgage  exists 
against  the  property. 

Besides   reason,  there  is  no  lack  of  au- 
thority to  support  this  construction  of  our 
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law.     The    lavr     of    Wisconsin   is   identical 

\iith  our  own,  and  in  Jesse  A.  Smith  Auto 

^o.  V.  Kaeatner,   164  Wis.  206,  159  N.  W. 

I^S,  tVie    supreme   court .  of  Wisconsin   de- 

c^aTe%  the  aame  construction,  and  supports 

\\  ^ith  abundant  authority. 


The  judgment  appealed  from  is  therefore 
reversed. 

We  concur:  Ang«llotti,  Ch.  J.;  Melvln, 
J.;  Sloss,  J.J  Victor  £«.  Shaw,  Judge  pro 
tem. 
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ARKANSAS   SUPKSME  COUBT« 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 

V. 

S.  S.  CALDWELL. 

(—  Ark.  — ,  202  S.  W.  232.) 

Damages  —  failure  to  deliver  telegram 
— •  loss  of  bargain. 

Compensation  for  loss  of  the  bargain  can- 
not be  allowed  as  damages  for  failure  to 
deliver  a  telegram  announcing  an  oppor- 
tunity to  purchase  a  stock  of  goods  at  a 
harg^ain. 
For  other  caseSf  see  Damages,  HI,  6,  in  Dig. 

1-52  \.  8. 

(March  25,  1918.) 

\PPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pike  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  alleged  to  have  resulted 
from  defendant's  negligent  failure  to  deliver 
a  telegram  announcing  the  sale  of  a  stock  of 
goods.     Reversed. 

Statement  by  Hart,  J.r 

S.  S.  Caldwell  sued  the  Western  Union 
Telegraph  Company  to  recover  damages 
whidi  he  alleged  he  sustained  by  reason  of 
its  negligent  failure  in  delivering  to  him 
a  telegram  announcing  the  sale  of  a  stock 
of  goods.  The  material  facts  are  as  follows : 
During  April,  1917,  S.  8.  Caldwell  lived  at 
Sparkman,  Arkansas.  About  the  first  of  the 
month  he  went  to  Murfreesboro,  Arkansas, 
and  examined  a  stock  of  goods  which  the 
oH*ner  eontemplated  selling.  Caldwell  had 
an  understanding  with  W.  T.  Kidd  to  advise 
him  if  the  stock  of  goods  could  be  brought. 
In  ;i  few  days  after  Caldwell  had  examined 

Note.  —  For  loss  of  profits  as  element  of 
damages  for  breach  of  contract  to  transmit 
telegram,  see  notes  to  W^ells  v.  National 
Life  Asso.  53  L.R.A.  91;  Hall  v.  Western 
r.  Tcleg.  Co.  27  L.R.A.(N.S.)  639;  and 
W'estem  U.  Teleg.  Co.  v.  Lewis,  49  L.R.A. 
(X.S.)  927,  and  later  case,  Gardner  v.  Pos- 
tal-Teleg.  Cable  Co.  L.R.A.1916E,  484. 

Many  other  phases  of  the  general  subject 
of  lofis  of  profits  as  an  element  of  damages 
for  breach  of  contract  or  for  tort  are  treated 
in  notes  cited  in  the  L.R.A.  Indexes,  under 
the  title,  '^Damages,'*  gabtitle,  "Loss  of 
profits." 

IJl.A.Jfll8D. 


the  goods  the  owner  told  W^.  T.  Kidd  that 
if  he  could  get  Caldwell  in  the  next  day  or 
two  he  would  sell  him  his  stock  of  goods 
for  $2,800.  Thereupon  Kidd  delivered  to 
the  telegraph  company  for  transmission  the 
following  message; 

8.  S.  Caldwell,  Sparkman,  Arkansas. 
Stock  of  general  mds.  at  bargain.  Come  at 
once.    Answer.         [Signed]    W;  T.  Kidd. 

He  informed  the  agent  of  the  nature  and 
character  of  the  message.  Caldwell  was  in 
Sparkman  on  the  day  the  message  was  sent, 
but  it  was  not  delivered  to  him.  He  was 
able  to  buy  the  goods,  and  would  have  done 
so  if  the  message  bad  been  delivered  to  him. 
The  testimony  showed  that  the  goods  were 
worth  about  $3,500.  The  jury  returned  a 
verdict  for  the  plaintifl  in  the  sum  of  $200, 
and  the  defendant  has  appealed. 

Messrs.  Albert  T.  Benedict,  W.  F. 
Hodgers,  and  Hose»  Hemingway,  Can- 
trell,  Loughborough,  &  Miles,  for  appel- 
lant: 

The  damages  claimed  are  remote  and 
speculative  and  there  can  be  no  recovery. 

37  Cyc.  1760,  1766h;  Beatty  Lumber  Co 
V.  Western  U.  Teleg.  Co.  52  W.  Va.  410, 
44  S.  E.  309 ;  Bennett  v.  Western  U.  Teleg. 
Co.  129  Iowa,  607,  106  N.  W.  13;  White  v. 
Western  .U.  Teleg.  Co.  153  App.  Div.  684, 
138  N.  Y.  Supp.  598;  Johnson  v.  Western 
U.  Teleg.  Co.  79  Miss.  58,  89  Am.  St  Rep. 
584,  29  So.  787;  Western  U.  Teleg.  Co.  v. 
Adams  Mach.  Co.  92  Miss.  849,  47  So.  412; 
Western  U.  Teleg.  Co.  v.  Webb,  —  Miss.  — , 
48  So.  408;  Western  U.  Teleg.  Co.  v.  Patty 
Dry  Goods  Co.  96  Miss.  781,  51  So.  913; 
Clay  V.  W*estern  U.  Teleg.  Co.  81  Ga.  285, 
12  Am.  St.  Rep.  316,  6  S.  E.  813;  Richmond 
Hosiery  Mills  v.  Western  U.  Teleg.  Co.  12a 
Ga.  216»  51  S.  E.  290;  Wilson  v.  Western 
U.  Teleg.  Co.  124  Ga.  131,  52  S.  E.  153; 
Western  U.  Teleg.  Co.  v.  Watson,  ^4  Ga. 
202,  47  Am.  St.  Rep.  151,  21  3-  E.  457, 
Postal  Teleg.-Cable  Co.  v.  Louisville  Cotton 
Oil  Co.  136  Ky.  843,  122  S.  W.  852,  126  S. 
W.  266;,W^estem  U.  Teleg.  Co.  v.  T.  C. 
Caumissar  &  Sons,  160  Ky.  569,  169  S.  W. 
1026;  Postal  Teleg.  Cable  Co.  v.  Barwise,  11 
Colo.  App.  328,  53  Pac.  252;  Hall  v.  West- 
era  U.  Teleg.  Co.  69  Fla.  275,  27  L.R.A. 
(N.S.)  639,  51  So.  819;  Harmon  v.  Western 
U.  Teleg.  Co.  65  S.  C.  490,  48  S.  E.  969  j 
McQuilkin  v.  PosUl  Teleg.  Cable  Po.  27  CaL 
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App.  698,  161  Pac.  21  j  Walaer  v.  Western 
U.  Teleg.  Co.  114  N.  C.  440,  19  S.  E.  366; 
Cherokee  Tanning  Extract  Co.  v.  Western 
U.  Teleg.  Co.  143  X.  C.  376,  118  Am.  St, 
Rep.  806,  56  S.  E.  777;  King  v.  Western  U. 
Teleg.  Co.  81  Kan.  223,  105  Pac.  449; 
Shawnee  Mill  Co.  v.  Postal  Teleg.-Cable  Co. 
101  Kan.  307,  L.R.A.1917F,  844,  166  Pac 
493;  Postal  Teleg.  Co.  v.  Criscoe,  107 
Miss.  37,  64  So.  933;  Western  U. 
Teleg.  Co.  v.  Fellner,  58  Ark.  29,  41  Am.  St. 
Rep.  81,  22  S.  W.  917;  James  v.  Western 
U.  Teleg.  Co.  86  Ark.  339,  111  S.  W.  276; 
Western  U.  Teleg.  Co.  t.  Askew,  92  Ark. 
133,  122  S.  W.  107;  Fulkerson  v.  Western 
U.  Teleg.  Co.  110  Ark.  144,  161  S.  W.  168, 
Ann.  Cas.  1915D,  221,  6  N.  C.  C.  A.  158. 
Mr.  W.  T.  KIdd  for  appellee. 

Hart,  J.,  delivered  the  opinion  of  the 
court : 

Counsel  for  the  defendant  oflfered  to  con- 
fess judgment  in  the  court  below  for  the 
sum  of  $1,  which  was  more  than  the  price 
agreed  to  be  paid  for  the  transmission  of 
the  message.  They  contend  that  there 
should  be  no  greater  recovery  in  this  case 
because  the  delayed  telegram  was  merely  a 
step  in  the  negotiations  for  a  contract.'  We 
think  counsel  are  correct.  The  damages  in 
cases  of  this  character  must  not  be  uncer- 
tain or  conjectural.  Profits  to  be  recovered 
must  be  such  as  would  have  accrued  and 
^rown  out  of  the  contract  itself  as  the  di- 
rect and  immediate  result  of  its  fulfilment. 
Profits  cannot  be  recovered  as  damages  if 
they  result  from  an  independent  and  col- 
lateral undertaking,  although  entered  into 
on  the  faith  of  the  principal  contract.  Ful- 
kerson v.  Western  U.  Teleg.  Co.  110  Ark. 
144,  161  8.  W.  168,  Ann.  Cas.  1915D,  221, 
6  N.  C.  C.  A.  158;  James  v.  Western  U.  Teleg. 
€o.  86  Ark.  339,  111  S.  W.  276;  Western 
U.  Teleg.  Co.  v.  Fellner,  58  Ark.  29,  41  Am. 
8t.  Rep.  81,  22  S.  W.  917. 

In. the  present  case  the  principal  contract 
was  the  delivery  of  the  message  sent  by 
Kidd  to  Caldwell,  announcing  that  a  stock 
of  general  merchandise  could  bo  purchased 
at  a  bargain.     An  answer  to  the  message 


would  not  have  completed  a  contract  for  the 
purchase  of  the  stock  of  goods.  The  owner 
would  not  have  been  bound  to  have  sold  the 
goods,  nor  would  Caldwell  have  been  obli- 
gated to  buy  them.  Either  of  them  might 
have  changed  his  mind  before  they  entered 
into  a  binding  contract  in  regard  to  the  pur- 
chase or  Bale  of  the  stock  of  goods.  So  their 
contemplated  contract  was  collateral  to  the 
main  undertaking,  although  it  mi^t  have 
been  brought  about  by  the  prompt  delivery 
of  the  telegram.  The  failure  of  the  tele- 
graph company  to  deliver  the  message 
promptly  only  prevented  a  contract  that 
might  or  might  not  have  been  made.  Dam- 
ages for  failure  to  deliver  the  telegram  were 
too  remote  and  uncertain  to  admit  of  a  re- 
covery, where  if  it  had  been  delivered 
promptly  it  only  gave  the  person  to  whom 
sent  an  opportunity  to  make  a  contract 
which  he  might  or  might  not  have  made, 
Beatty  Lumber  Co.  v.  Western  U.  Teleg.  Co. 
52  W.  V^a.  410.  44  S.  E.  309;  Bennett  v. 
Western  U.  Teleg.  Co.  129  Iowa,  607,  106  K 
W.  13;  Western  U.  Teleg.  Co.  v.  Adama 
Mach.  Co.  92  Miss.  849,  47  So.  412;  Western 
V.  Teleg.  Co.  v.  Webb,  —  Miss.  — ,  48  So. 
408;  Richmond  Hosiery  Mills  v.  Western  U. 
Teleg.  Co.  123  Ga.  216,  61  S.  E.  290;  Weat- 
ern  U.  Teleg.  Co.  v.  T.  C.  Caumissar  &  Sons, 
160  Ky.  569,  169  S.  W.  1026. 

In  Jones  on  Telegraph  &  Telephone  Com- 
panies, 2d  ed.  §  536,  p.  694,  it  is  said  that 
where  the  sender  loses  the  opportunity  to 
conduct  a  profitable  speculation,  or  to  se- 
cure contingent  profits,  he  cannot  recover  for 
these,  although  the  compaay  may  have  been 
informed  of  the  nature  and  character  of  the 
message. 

It  follows  that  the  plaintiff  was  only  en- 
titled to  recover  nominal  damages,  or  the 
price  of  the  message.  For  the  error  in  in- 
structing the  jury  as  to  the  measure  of  dam- 
ages to  be  recovered  by  the  plaintiff,  the 
judgment  must  be  reversed.  The  defendant 
offered  to  confesa  judgment  in  the  court  be- 
low for  the  sum  of  $1,  and  judgment  will 
be  entered  here  against  it  in  favor  of  the 
plaintiff  for  that  amount. 

It  is  so  ordered* 


KANSAS  SUPREME  COURT, 

NELLIE  BOYD  EVANS 

V. 

WOODMEN    ACCIDENT    ASSOCIATION, 

Appt. 

(102  Kan.  556,  171  Pac.  643.) 

Insurance  -*  accident  —  hazardous  em- 
ployment. 

1.  A  clause  in  an  accident  insurance  con- 

Headnotes  by  Johnston,  Ch.  J 


L.R.A.1918D. 


tract  provided  that  if  the  insured  was  In- 
jured "while  engaged  temporarily  or  other- 
wise in  any  occupation,  work,  risk,  or  ex- 
posure classified  by  this  association  at* 
more  hazardous  than  that  under  which  this 
certificate  is  issued,  or  while  doing  any 
part  of  the  work  of  anyone  so  classified,  I 
or  my  beneficiary  shall  be  entitled  only  to 
the  benefits  provided  by  this  association  in 
its  classified  tables  for  such  increased  liaz- 

Note.  —  The  applicability  to  occasional 
or  temporary  acts  of  provisions  in  accident 
policies  for  forfeiture  or  reduction  of  bene- 
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«to;     and    the    Inauredi  who  had  been   in 
charge   of    city    schools  for  years,  and  wna 
cia&sified   In    the    certificate  as  superintend- 
iMil  oi  a  city  school,  was  accidentally  killed 
^hi\e  cutting  dcwn  a  tree,  about  six  months 
atlex  the  «nd  of  the  term  of  school,  in  order 
to  obtain    firewood   for  his  father.     Occa- 
tionaWy  while  teaching  and  in  vacations  he 
did  some  work  on  his  farm  near  the  school 
and  some  chores  lor  his  father.     In  a  con- 
test as  to  the  extent  of  the  benefits  due  it 
is  held   that   the   clause  quoted  applies  to 
occupations  rather  than  to  casual  or  inci- 
dental  acts  which  mieht  pertain  to  occu- 
pations   other    than    those   named    in    the 
eertitioate,  and  that,  under  the  testimony 
in  the  case,  the  jury  was  justified  in  finding 
that  the  insured  had  not  changed  his  occu- 
pation,  and   that   the   work  he   was   doing 
when  he  was  killed  pertained  as  much  to 
that  of  a  teacher  as  to  that  of  a  farmer. 
For  other  caseSy  *ee  Insurance,  VI.  c,  2,  in 
Dig.  1-^  y.  8. 

Same  —  construction  —  rules. 

2.  The  general  rule  is  that  if  the  terms 
of  an  accident  policy  are  obscure  or  open 
to  more  than  one  construction,  that  one 
which  is  more  favorable  to  the  insured  must 
prevail. 
JTor  other  caset,  8ee  Insurance,  III.  d,  2,  in 

Dig.  1-52  X.  S. 

(March  9,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sedgwick 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  an  accident  insurance  policy.  Af- 
:firmed. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  Chester  I.  liong,  Austin  M. 
Cowan,  James  G.  Martin,  E.  J.  Hsiner, 
and  C.  P.  Craft,  for  appellant: 

Insured  was  injured  while  temporarily  en- 
gaged in  the  work  of  a  farm  owner  or  farm 
laborer. 

Estabrook  v.  Union  Casualty  k  Surety  Co. 
74  Vt.  473,  93  Am.  St.  Rep.  916,  52  Atl. 
1048;  Standard  Life  k  Acci.  las.  Co.  v. 
Martin,  133  Ind.  376,  33  N.  £.  105;  iEtna 
Ia  Ins.  Co.  V.  Dunn,  138  Fed.  629,  71  C. 
C.  A.  79 ;  Loesch  v.  Union  Casualty  &  Sure- 
ty Co.  176  Mo.  654,  75  8.  W.  621;  Aldrich 
▼.  Mercantile  Mut.  Acci.  Asso.  140  Mass. 
457,  21  N.  £.  873;  Employers'  LiabiUty 
Aa&ur.  Corp.  t.  Back,  42  C.  C.  A.  286,  102 
Fed.  229;  £ggenberger  v.  Guarantee  Mut. 
Acci.  Asso.  41  Fed.  172. 

At  the  time  he  wa«  aeoidentally  injured, 
the  insured  wa^  engaged  in  doing  part  of 
the  work  of  his  lather,  who^  was  a  farmer,  j 


and  Uie  insured  was  entitled,  under  the  pro- 
visions of  the  policy,  only  to  the  benefits 
paid  for  accidental  death  of  a  farmer. 

Estabrook  v.  Union  Casualty  &  Surety 
Co.  supra;  Thomas  v.  Masons'  Fraternal 
Acci.  Asso.  64  App.  Div.  22,  71  N.  Y.  Supp. 
602. 

Mr.  George  A,  Xeeley,  for  appellee: 

The  policy  must  be  construed  against  the 
company, 

Starr  v.  ^tna  L,  Ina.  Co.  41  Wash.  199, 
4  L.RJV.(X.S,)  636,  83  Pac.  113;  Holiday 
V.  American  Mut.  Acci.  Asso.  103  Iowa,  178, 
64  Am.  St.  Rep.  170,  72  N.  VV.  448;  WiWey 
Casualty  Co.  v.  Sheppard,  61  Kan.  351,  47 
L.R.A.  650,  50  Pac.  651;  Fox  v.  Masons' 
Fraternal  Acci,  Asso.  96  Wis.  390,  71  N. 
W.  366;  Miller  v.  Travelers'  Ins.  Co.  39 
Minn.  548.  40  N.  W.  839;  Union  Mut.  Acci. 
Asso.  V.  Frohard,  134  IlL  228,  10  L.RJL 
383,  23  Am.  St.  Rep.  664,  25  X.  E.  642. 

Deceased  was  not  engaged,  temporarily  or 
otherwise,  in  the  work  of  farm  owner  or 
farm  laborer. 

Emlaw  v.  Travelers'  Ins.  Co.  108  Mich. 
554,  66  N.  W.  469;  Johnson  v.  London 
Guarantee  &  Acci.  Co.  115  Mich.  86,  40 
L.R.A.  440,  69  Am.  St.  Rep.  549,  72  N. 
W.  1115;  Fox  V.  Masons*  Fraternal  Acci. 
Asso.  96  Wis.  390,  71  N.  W.  363. 

Deceased  was  not  killed  while  doing  the 
work  of  his  father. 

Eaton  V.  Atlas  Acci.  Ins.  Co.  89  Me.  570, 
36  Atl.  1048;  Berliner  v.  Travelers'  Ins.  Co. 
121  Cal.  458,  41  L.R.A.  467,  66  Am.  St.  Rep. 
50,  53  Pac.  918;  Hess  v.  Preferred  Masonic 
Mut.  Acci.  Asso.  112  Mich.  196,  40  L.R.A. 
444,  70  N.  W.  460 ;  Pacific  Mut.  L.  Ins.  Co. 
V.  Van  Fleet,  47  Colo.  401,  107  Pac.  1088; 
Union  Mut.  Acci.  Asso.  v.  Frohard,  134  111. 
228,  10  L.R.A.  383,  23  Am.  St.  Rep.  664, 
25  N.  E.  642. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Nellie  Boyd  Evans  recovered  a  judgment 
against  the  Woodmen  Accident  Associatioii 
in  the  sum  of  $3,222  upon  a  certificate  is- 
sued by  the  association  to  her  husband,  Wil- 
liam E.  Evans,  now  deceased.  The  defend- 
ant appeals. 

On  May  26,  1913,  when  the  certificate  of 
membership  in  the  association  was  issued 
to  Evans,  and  for  several  years  prior  there- 
to, his  profession  was  that  of  public  school- 
teacher, and  at  the  time  of  the  issuance  of 
the  certificate  he  held  the  position  of  super- 
intendent of  public  schools  of  Mulvane,  Kan- 
sas, and  his  occupation  was  so  stated  in 


fits  in  the  event  of  injury  while  engaged  ,  suit  of  other  activities  amounts  to  a  change 
in  a  more  hazardous  occupation  is  treated  of  occupation  wfthin  the  meaning  of  an  ac- 
in  the  note  to  Gotfredson  v.  German  Com-  cident  policy  is  treated  in  the  note  to  Tay- 
servial  Aeci.  Co.  L.R.A1916D,  312.  lor  v.-  Illinois  Commercial  Men's  As80»  24 

Hie  question  whether  the  temporary  pur-  IL.I^.A.(J^^^.)   1174* 


X.R.A.1018D. 
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his  application  for  membership  and  in  the 
certificate.  For  several  years  prior  to  his 
death  he  was  also  the  owner  of  a  tract  of 
farm  land,  and  adjoining  this  tract  was  a 
small  tract  upon  which  his  aged  and  infirm 
father  lived  alone.  The  deceased  lived  in 
town,  not  far  from  his  school,  but  it  had 
been  his  custom  when  not  engaged  in  his 
regular  duties  as  a  teacher  to  go  to  the 
farm  and  do  some  of  the  work  there,  mainly 
in  the  mornings  and  evenings,  and  aid  his 
father  in  doing  chores  and  in  caring  for  the 
few  head  of  stock  kept  on  the  farm.  It 
was  provided  that  the  application  of  the 
insured,  the  by-laws  of  the  association,  and 
the  certificate  issued  should  together  con- 
stitute the  whole  contract  between  the  par- 
ties. Among  the  provisions  of  the  applica- 
tion was  the  following:  *1  hereby  agree 
that  if  I  am  accidentally  injured,  fatally  or 
non fatally,  while  engaged  temporarily  or 
otherwise,  in  any  occupation,  work,  risk,  or 
exposure  classified  by  this  association  as 
more  hazardous  than  that  under  which  this 
certificate  is  issued,  or  while  doing  any  part 
of  the^work  of  anyone  so  classified,  I  or  my 
beneficiary  shall  be  entitled  only  to  the 
benefits  provided  by  this  association  in  its 
classified  tables  for  such  increased  hazard." 
The  classification  of  risks  in  force  at  the 
time  the  certificate  was  issued  was  as  fol- 
lows: 

Occnpation.  Risk.  Benefits. 
Teacher  schQol,  city  Select  |8,000 
Teacher  school,  country  or  vil- 
lage Ordinary  1,500 
Farmer  owner,  truck  raiser  Medium  lyOOO 
P'armer  owner,  or  renter  Medium  1,000 
Farm  laborer,  hired  hand  Special  800 

In  May,  1914,  Evans's  term  as  superin- 
tendent expired,  and  he  did  not  thereafter 
secure  any  employment  or  contract  of  em- 
ployment as  a  teacher  or  superintendent  of 
schools.  During  the  summer  of  1914  he 
made  a  campaign  for  the  office  of  county 
treasurer,  and  also  spent  some  of  his  time 
working  on  the  farm.  After  being  defeated 
for  that  office  at  the  general  election  in  the 
fall  he  spent  considerable  time  working  at 
the  farm  or  overseeing  others  working  there 
and  in  aiding  his  father.  However,  he  did 
not  depend  upon  the  farm  as  a  means  of 
support  for  himself  and  family.  After  the 
election  efforts  were  made  by  him  to  ob- 
tain another  position  as  teacher,  and  he 
considered  an  offer  of  a  position  in  the  town 
of  Corbin,  but  it  does  not  appear  that  he 
arranged  to  take  that  position.  In  connec- 
tion with  his  work  as  a  teacher  and  up  un- 
til the  time  of  his  death  he  was  a  mem- 
ber of  the  county  board,  which  conducted 
examinations  of  teachers  and  graded  their 
examination  papers.  Evans  also  received  a 
•cer^iieate  aa  a  licensed  nonnal  teacher 
about  the  time  his  term  as  superintendent 


expired.  He  Was  killed  on  December  24, 
1914,  when  a  cottonwood  tree  upon  his  farm 
which  he  was  cutting  down  for  fuel  for  his 
father  fell  upon  him  and  crushed  him. 
Among  other  findings  the  jury  found  that 
deceased  never  changed  his  occupation  after 
his  term  as  superintendent  expired;  that  his 
activities  after  June,  1914,  consisted  of  be- 
ing a  member  of  the  examining  board,  cam- 
paigning for  the  office  of  county  treasurer, 
and  taking  his  usual  recreation  on  the 
farm;  that  the  work  he  was  doing  when  he 
was  killed  was  connected  with  and  related 
to  the  occupation  of  teacher,  and  did  not 
pertain  to  that  of  a  farmer. 

The  certificate  provided  for  the  payment 
to  the  beneficiary  of  $3,000  in  case  of  death 
by  external,  violent,  and  accidental  means,, 
and  it  was  conceded  that  Evans*s  death  was 
so  caused.     Prior  to  this  action  and  at  the 
trial  defendant  made  a  tender  of  $1,000  to 
plaintiff  as  the  extent  of  its  liability  under 
the  certificate.    It  is  contended  by  defendant 
that  the  deceased  was  injured  while  tempo- 
rarily engaged  in  the  work  of  a  farmer,  and 
that  he  was  doing  part  of  the  work  of  his 
father,    a    farmer,    and    therefore    plaintiflf 
could   not  recover   more  than   the   amount 
allowed  for  such  risks.    It  is  clear  that  the 
occupation  of  the  insured  was  that  of  school- 
teacher.   He  had  served  as  superintendent  of 
the  schools  of  Mulvane  for  seven  years,  and 
before  that  time  had  been  engaged  as  teach- 
er of  the  common  schools  of  that  city.    The 
fact  that  during  this  period  he  had  occa- 
sionally done  some  work  on  his  farm  and 
chores   for  his  father,  who  was   a  retired 
farmer,  did  not  operate  as  a  change  of  vo- 
cation, nor  make  him  a  farmer,  "temporarily 
or  otherwise."     His  unsuccessful  candidacy 
for  an  oflBce  during  the  vacation  period  can- 
not be  interpreted  as  a  change  of  occupation. 
There  was  testimony  that  the  work  done  by 
him  on  the  farm  and  for  his  father  was  hia 
means  of  obtaining  exercise  and  recreation, 
and  the  jury  have  found  that  there  was  no 
change  of  occupation,  and  that  between  the 
ending  of  the  term  of  school  and  the  time 
of  his  death  in  December  of  the  same  year 
the  only  work  done  by  him  was  acting  aa 
a  member  of  the  examining  board,  an  un- 
successful  effort   to    be   elected    as   county 
treasurer,  and  his  usual  recreation  on  the 
farm.     Some  time  before   his   death   some 
steps  had  been  taken  by  him  to  obtain  an- 
other position  as  school-teacher,  and   it  i» 
plain  that  he  had  not  abandontd  his  call- 
ing.   The  things  done  by  him  upon  the  farnt 
were  casual,  and  might  be  said  to  be  inci- 
dental to  his  work  as  a  teacher.     Clauses 
like  the  one  in  question,  limiting  the   in- 
surer's  liabilitv   where  the   insured   is   in- 
jured  while  engaged  in  an  oocupation  classi- 
fied ai  more  hazardous  than  that  named  in 
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(he  certlfioate,  are  generally  held  to  app^ 
to  occnpationa  rather  than  to  acts  that  are 
merely  casual  or  incidental.  The  terins 
"work,"  "risk,"  or  **expo8ure"  pertain  to  a 
classified  occupation  more  hazardous  than 
that  under  which  the  cextiiicate  is  issued. 

In  Wildey  Casualty  Co.  v.  Sheppard,  61 
Kan.  351,  354,  47  L.R.A.  650,  59  Pac.  652, 
it  was  held  that  one  insured  against  acci- 
dent as  a  barber  and  restaurant  keeper,  who 
was  injured  while  huntii^  might  recover, 
although  hunting  might  be  classed  as  a  more 
hazardous  occupation.  The  hunting  was 
treated  as  a  matter  of  recreation  incident 
to  the  daily  life  of  the  insured,  and,  not 
heing  for  profit  or  biss,  «ould  sot  be  re- 
garded as  even  a  ttmporary  change  of  eceu- 
patfon.  In  that  caie  there  Is  a  quotation 
with  approval  from  Union  Mut.  Accl.  Asso. 
V.  Frohard,  134  111.  228.  10  L.R.A.  383,  23 
Am.  St.  Rep.  664,  25  N.  E.  642.  in  which 
it  was  said  that  "the  word  'occupation' 
.  •  .  must  be  held  to  have  reference  to 
the  vocation,  profession,  trade,  or  calling 
which  the  assured  is  engaged  in  for  hire 
or  for  profit,  and  not  as  precluding  him 
from  the  performance  of  acts  and  duties 
which  are  simply  incidents  connected  with 
the  daily  life  of  men  in  any  or  all  occupa- 
tions, or  from  engaging  in  mere  acts  of  ex- 
ercise, diversion,  or  recreation." 

Cutting  down  a  tree  was  not  the  usual 
work  of  the  insured,  and  may  be  said  to 
be  as  incidental  to  sohooUteaching  as  it 
would  be  to  farming  and  many  other  voca- 
tions. It  is  not  easy  to  say  what  particu- 
lar acts  are  properly  incidental  to  one  vo- 
cation and  not  to  another.  If  an  insured 
lawyer  should  occasionally  cut  down  a  dead 
tree  in  his  orchard  or  yard  his  acts  could 
hardly  be  treated  as  a  change  of  calling  any 
more  than  the  chopping  down  of  a  tree  now 
and  then  by  the  Prime  Minister  Gladstone 
effected  a-  change  of  his  vocation.  Occasional 
acts  of  that  kind  may  be  properly  treated 
as  incidental  to  almost  any  of  the  callings 
or  occupations.  The  filial  act  of  the  in- 
sured in  cutting  wood  for  his  father's  use 
cannot  be  regarded  as  the  act  of  a  farmer, 
and,  besides,  his  father  had  retired  from 
the  occupation  of  farming.  It  did  not  make 
him  a  farmer  or  woodchopper  any  more  than 
to  have  carried  his  father's  mail  occasional- 
ly would  have  made  the  insured  a  mail  car- 
rier. 

In  Stone  v.  United  States  Casualty  Co. 
34  N.  J.  L.  371,  the  insured  was  classified 
in  the  policy  as  a  school-teacher,  and,  being 
temporarily  out  of  employment,  he  caused 
two  buildings  to  be  erected  for  his  own  use, 
and  while  examining  the  work  as  it  pro- 
gressed he  fell  from  the  second  story  and 
was  killed.    The  clause  relating  to  a  change 


of  occupation  or  any  exposure  more  hazard- 
ous than  that  named  in  the  policy  was  held 
to  apply  to  occupations,  and  not  individu- 
al aets,  and  it  was  said  that  it  would  be 
preposterous  to  affirm  that  because  of  the 
building  of  these  two  houses  he  thereby  be- 
came a  builder  by  profession.  It  was  held 
that  the  jury  were  warranted  in  finding  that 
the  act  of  the  assured  which  led  to  his  death 
was  not  an  act  thatt  was  more  appropriately 
incident  to  other  occupations  than  it  was 
to  that  of  a  teacher. 

Although  there  is  some  Conflict  of  au- 
thority, the  general  trend  of  the  cases  is 
that  casual  or  incidental  acts  pertaining  to 
anoth^  etaptpyment  than,  thai  naaiwt  do 
not  constitute  a  ohaage  of  eviployment  with- 
in the  meaning  of  clauses  like  that  under 
consideration;  neither  do  they  operate  as  a 
forfeiture  or  reduction  of  the  amount  of 
benefits.  In  a  note  in  7  Ann.  Cfeis.  568, 
many  authorities  are  collected  in  support 
of  the  rule,  which,  is  «tated  as  follows :  "In 
construing  insurance  policies  which  contain 
proviaiona  for  changes  in  the  oeeupation  «f ' 
the  insured,  or  which  classify  risks  adeord' 
ing  to  occupation,  it  is  the  general  rule 
that  to  be  engaged  in  a  certain  occupation 
or  employment  is  not  inconsistent  with  the 
incidental  performance  of  acts,  either  of 
service  or  pleasure,  which  do  not  come  with- 
in the  stated  vocation  of  the  insured,  and 
th^t  the  doing  of  such  acts  does  not  operate 
to  remove  the  insured  from  the  vocation  in 
whieh  he  is  classed." 

Later  eases  to  the  same  effect  are  coUeeted 
in  Ann.  Cas.  1916B,  740.  Another  state- 
ment of  the  rule  applicable  where  a  for- 
feiture or  reduction  of  benefit  is  claimed  by 
reason  of  a  change  of  occupation  or  of  tem- 
porary or  occasional  acts  and  exposures  per- 
taining to  an  occupation  classed  as  more 
haza^ouB  thau  that  named  in  the  policy, 
with  a  long  list  of  supporting  aitthorities, 
is  set  forth  in  note  in  L.R.A.1916D,  312. 
It  is  there  said  that  "clauses  in  accident 
policies  providing  for  a  forfeiture  or  re- 
duction in  the  sum  payable  if  the  insured  is 
injured  or  killed  in  any  occupation  or  ex- 
posure classed  as  more  hasardoua  than  that 
under  which  he  was  classified  have  frequent- 
ly been  before  the  courts.  There  has  been 
little  difference  of  opinion  as  to  the  ap- 
plicability and  effect  of  such  provisions  as 
applied  to  cases  where  the  insured  was  in- 
jured while  performing  an  occasional  act 
relating  to  a  more  hazardous  occupation; 
it  being  generally  held  that  the  classification 
intended  by  such  provisions  is  a  classifica- 
tion of  occupations,  and  not  of  particular 
acts  or  exposures,  and  that  therefore  the 
fact  that  the  insured  occasionally  performs 
acts  pertaining  to  a  more  hazardous  occu- 
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pation  does  not  have  the  effect  of  forfeiting 
the  policy  or  reducing  the  amount  of  recov- 
ery." 

See  also  n«te  in  24  L.K.A.(K.S.)    1174. 

A  few  cases  taking  a  different  view  of 
such  clauses  and  giving  them  a  strict  inter- 
pretation as  against  the  insured  may  be 
found  in  these  notes.  The  general  rule  is 
that  if  there  is  doubt  as  to  the  construction 
of  such  provisions,  that  which  is  most  favor- 
able to  the  insured  must  prevail.  Conti- 
nental Casualty  Co.  v.  Colvin,  77  Kan.  561, 


698,  95  Pac.  565;  Stone  v.  United  States 
Casualty  Co.  supra. 

The  instructions  of  which  complaint  is 
made  follow  closely  the  rule  laid  down  in 
Wildey  Casualty  Co.  v.  Sheppard,  supra^ 
and  the  other  authorities  which  are  herein 
cited  and  approved.  We  find  no  good 
ground  for  the  claim  that  the  verdict  waa 
given  under  the  influence  of  passion  and 
prejudice. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


KISSOURI  StJPREME  COURT. 
( In  Banc. ) 

BRUCE  ROPER 
v. 

LOUIS  OREENSPON  et  al. 

(272  Mo.  288,  198  S.  W.  1107.) 

Plea  diner  —  conflict  between  ordinance 
and  statute. 

1.  To  be  available  to  one  relying  on  that 
fact,  the  conflict  of  a  municipal  ordinance 
with  a  state  statute  must  be  pleaded,  where 
the  adverse  party  has  pleaded  and  is  relying 
on  the  ordinance. 
For   other  cases ^   see   Pleading,   III.   "b,   in 

Dig.  /-52  .\.  Sf. 

Appeal  —  exclusion  of  evidence  —  er- 
ror. 

2  The  wrongful  exclusion  from  evidence 
in  an  action  by  an  automobile  driver  to  re- 
cover for  injuries  caused  by  collision  with, 
a  veliicle  in  the  .  street,  of  an  ordinance 
limiting  his  speed,  is  not  harmless  error  if 
there  is  evidence  to  the  effect  that  he  was 
exceeding  the  limit  fixed  by  the  ordinance. 
For  other  cases,  see  Appeal  and  Error ,  VII . 

m,  5,  b,  in  Dig.  1-^2  \.  8. 
Municipal   corporations   —   validity   of 

ordinance  -^  conflict  with  statute.- 

3.  A  statute  claiming  to  be  exclusively 
controlling,  and  makins  the  driving  of  an 
automobile  in  excess  of  25  miles  per  hour 
presumptive  evidence  of  driving  at  a  speed 
not  prudent,  does  not  annul  an  ordinance 
enacted  under  the  police  power  of  a  mu- 
nicipal corporation,  limiting  the  speed  at 
various  points  in  the  city  to  from  G  to  8 
miles  per  hour. 
For  other  cases,  see  Criminal  Lau>,  III,  in 

Dig.  1-52  N.  8. 

Note*  — As  to  validity  and  construction 
of  acts  regulating  speed  of  automobiles,  sec 
annotation  following  this  case,  post,  132, 
and  references  therein  to  annotation  on  re- 
lated questions. 

Generally,  as  to  liability  for  collision  be- 
tween  automobiles,  or  an  automobile  and 
another  vehicle,  at  or  near  corner  of  streets 
or  highways,  see  annotation  following  Cala- 
han  V.  Moll,  L.R.A.1916A,  745;  and  later 
cause,  Fisher  v.  O'Brien,  L.R.A.1916F,  610. 
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Proximate  cause  —  absence  of  light  •*— > 
collision  with  load  on  wa^on. 

4.  Failure  of  a  wagon  loadMl  with  steel 
beams  extending  beyond  its  rear  ^iieels^ 
which  is  stalled  aeroaa  a  street  intersection,, 
to  comply  with  an  ordinance  requiring  the 
carrying  of  lights  on  wagons  between  sun- 
set and   sunrise,  may   be  found  to  be  the 

Sroximate  cause  of  injury  to  an  automobile 
river  who  collides  with  the  beams  in  at- 
tempting to  pass  around  the  wagon,  al- 
though he  sees  the  wagon  itself,  if  the  light 
might  have  apprised  him  of  the  presence  of 
the  beams. 

For  other  cases,  see  Proximate  Cause,  IX*. 
in  Dig.  1-52  N.  8. 

Highway  —  blocking     traflic  —  negll- 
icence. 

5.  Absence  of  warning  or  signals  when  a 
wagon  loaded  with  iron  beams  becomes 
stalled  after  dark  at  a  street  intersection 
so  as  to  block  traffic  aloi^  one  of  the 
streets,  so  that  one  attempting  to  drive  an 
automobile  across  the  intersection  is  in- 
jured, may  be  found  to  be  negligence. 

For  other  oases,  see  Negligence,  I.   d,  in- 
Dig.  1-52  y.  8. 

Appeal  — •  question  for  Jury  —  contribu* 

tory  negligence. 

0.  It  is  not  error  to  submit  to  the  jury 
a  question  of  contributory  negligence  if  the 
evidence  upon  it  is  conflicting,  aithouirh  a 
preponderance  may  be  against  the  party 
alleged  to  have  been  negligent. 
For  other  cases,  see  Trial,  II.  c,  8,  a,  in. 

Dig.  1-62  S.  8, 

(December  1,  1917.) 

CERXrFICATION  by  the  St.  Louis  Court 
of  Appeals  for  the  determination  by  the 
Supreme  Court  of  questions  arising  upon 
appeal  by  defendants  from  a  judgment  in 
favor  of  plaintiff,  in  an  action  brought  to< 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants'* 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jones,  Hocker,  Sullivan,  & 
An^ert  and  Vincent  Ii.  Botfiaubin,  for  de- 
fendants : 

Plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  therefore  the- 
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eouri  «ned  ui  refusing  to  give  defendantB' 
iBStxuet\oik  in  the  natiure  of  &  demurrer  to 
the  evidence  at  the  close  of  plaintiff's  case, 
and  agun  at  the  close  of  the  entire  case. 

Solomon  v.  Duncan,  194  Mo.  App.  517, 
185  S.  W.  1141;  Lorenz  v.  Tiedale,  127 
App.  Div.  433,  111  N.  Y.  Supp.  173;  Rebil- 
lard  ▼.  Minneapolis,  St.  P.  k  S,  Ste.  M.  R. 
Co.  L.H.A.1915B,  953,  133  C.  C.  A.  9,  210 
Fed.  503;  West  Constr.  Co.  v.  White,  130 
Tenn.  520,  172  S.  W.  301;  Knoxville  R.  & 
Lright  Co.  V.  Vangilder,  132  Tenn.  487, 
UR.A.1916A,  nil,  178  S.  W.  1117,  10  N 
C.  C.  A.  820;  LAUsOn  v.  Fond  du  Lac,  141 
Wis.  57,  25  I4.R.A.(N.8.)  40.  135  Am.  St. 
Rep.  30.  123  N.  W.  020;  McDonald  v.  Yoder, 
^  Kan.  25,  101  Pac.  468;  Buebholtz  v 
Rmdcliffe,  129  Iowa,  28,  105  N.  W.  336,  19 
Am.  Neg.  Rep.  219;  Wallower  v.  Webb  City, 
171  Mo.  App.  214,  156  8.  W.  48. 

The  state  statute  did  not  attempt  to  regu- 
late the  speed  of  automobiles;  it  did  not 
attempt  to  fix  any  speed  limit  upon  auto- 
mobiles; it  was  silent  on  that  upon  which 
the  city  ordinance  spoice;  it  did.  not  ex- 
pressly repeal  the  city  ordinance  regulating 
and  fixing  speed.  The  statute  and  the  ordi- 
nance are  therefore  not  in  conflict,  and  the 
ordinance  is  valid. 

St.  Louis  Y.  Williams,  235  Mo.  503,  139 
S.  \V.  340;  St  Louis  v  Klausmeier;  213 
Mo.  119,  112  S.  W.  516;  St.  Louis  v.  Ameln, 
235  Mo.  669,  130  S.  W.  429;  St.  Louis  v. 
De  LassuB,  205  Mo  578,  104  S.  W.  12. 
State  V.  Clarke,  54  Mo.  17,  14  Am  Rep 
471;  St.  Louis  v  Cafferata.  24  Mo.  94; 
People  v.  Bell,  148  N.  Y.  Supp.  753;  Chi- 
cago  V.  Union  Ice  Cream  Mfg.  Co.  252  III. 
nil,  96  N.  £.  872,  Ann.  Cas  1912D,  675; 
2  DilL  Mun.  Corp  §  632;  St  Louis  v.  Ber- 
nard, 249  Mo.  51,  J 55  S.  W.  394;  Brazier 
T.  Philadelphia,  215  Pa.  297,  64  Ati.  508, 
7  Ann.  Cas.  548;  Christensen  v.  Tate,  87 
Neb.  848,  128  N.  W  622;  Beliingham  v. 
Cissna,  44  Wash    397,  87   Pac.  481. 

Mr.  Sidney  Thorne  Able,  for  plaint ifl"*. 

Plaintiff  was  not  guilty  of  negligence. 

Baker  v.  Fall  River,  187  Mass.  53,  72  N. 
E.  396;  Corcoran  v.  New  York,  188  K  Y. 
131,  80  N.  £.  660;  Carradiae  v.  Ford,  195 
Mo.  App.  684,  187  S.  W.  285;  Strauchon  y. 
Metropolitan  Street  R.  Co.  232  Mo.  587, 
l;Jo  S.  W.  14;  Bliiedorn  v.  Missouri  P.  R. 
Co.  106  Mo.  439,  32  Am.  St.  Kep.  615,  18 
S.  W.  1103. 

On  the  issue  of  contributory  negligence, 
plaintiff  is  entitled  to  the  full  force  of  all 
ancontroverted  facts,  and  to  all  hia  contro* 
verted  evidence,  and  to  every  reasonable  and 
favorable  construction  and  inference  deduc- 
ible  from  all  the  evidence. 

Peterson  v.  Clit«agO  &  A.  R.  Co.  265  Mo. 
462,  178  8.  W.  182;  Tabler  v.  Hannibal  & 
St.  J.  R.  Co.  93  Mo.  79,  5  8.  W.  810 ;  Buesch- 


ing  V.  St.  Louis  Gaslight  Co.  7^  Mo.  231, 
39  Am.  Rep.  503. 

Unless  the  only  conclusion  that  can  rea- 
sonably^ be  drawn  from  the  evidence  is  that 
plaintift  was  guilty  of  contributory  negli- 
gence,— only  when  there  can  reasonably  be 
no  two  opinions  <m  the  subject, — should  a 
demurrer  to  the  evidence  be  sustained. 

Campbell  v.  St.  Louis  k  Suburban  R.  Go. 
175  Mo.  161,  75  8.  W.  86;  Buesching  v. 
St.  Louis  Gasli^t  Co.  73  Mo.  233,  39  Am. 
Rep.  603;  Powers  v.  St.  Louts  Transit  Co. 
202  Mo.  267,  100  8.  W.  655;  Strand  v.  Grin- 
nell  Automobile  Garage  Ca  136  Iowa,  68, 
113  N.  W.  488. 

Where  there  is  a  flagrant  violation  of  a 
law  or  municipal  regulation,  resulting  in  an 
injury,  contributory  negligence  should  be 
clearly  made  out  before  the  court  relieves 
the  defendant  upon  that  ground. 

Bluedorn  v.  Missouri  P.  R.  Co.  108  Mo 
439,  32  Am.  St.  Rep.  615,  18  8.  W.  1103; 
Coffey  V.  Carthage,  186  Mo.  573,  85  S.  W. 
532;  Loewer  v.  Sedalia,  77  Mo  431. 

The  state  by  the  express  words  used  in 
the  act  exercised  its  prerogative  and  made 
the  Motor  Vehicle  Act  the  exclusive  law  on 
this  subject  in  Missouri. 

Ewing  V.  Hoblitzelle,  85  .Mo.  64;  Ferren- 
bach  V  Turner,  86  Mo.  416,  56  Am.  Rep. 
437;  Julia  Bldg.  Asso  v.  Bell  Teleph.  Co. 
88  Mo.  258,  57  Am.  Rep  398:  Morie  v.  St. 
Louis  Transit  Co.  116  Mo.  App.  12,  91  S. 
W  962;  St.  Louis  v.  Klausmeier,  212  Mo. 
724,  111  S.  W  507;  St.  Louis  v.  Meyer,  185 
Mo  583,  84  S.  W.  914;  17  Cyo.  871.  Byrne 
V.  Drain,  127  Cal  663,  60  Pac.  433;  36 
Cyc.  1114,  1115;  State  v.  Kessels,  120  Mo. 
App.  233,  96  S.  W  494;  Peterson  v.  Chi- 
cago &  A.  R.  Co.  265  Mo.  462,  178  S.  W. 
182;  State  v.  Yardley,  95  Tenn.  546,  34 
LR.A.  656,  32  S.  W.  481 ;  Smith,  Mun.  Corp. 
§  544;  People  v.  Hayes,  66  Misc.  608,  124 
N.  Y.  Supp.  417;  Buffalo  v.  Lewis,  192 
N.  Y.  193,  84  N.  E  809;  Frisbie  v.  Colum- 
bus, 80  Ohio  St.  686,  80  N.  £.  92;  Helena 
v.  Dunlap,  102  Ark.  131,  143  S.  W.  138; 
Christensen  v.  Tate,  87  Neb.  848,  128  N.  W, 
622;  Re  Smith,  26  Cal.  App  116,  146  Pac 
82;  St.  Louis  v.  Edward  Heitzeberg  Pack- 
ing k  Provision  Co.  141  Mo.  375,  39  LR.A. 
561,  64  Am.  St.  Rep.  516,  42  S.  W.  954; 
State  V.  Jaeger,  63  Mo.  405;  Brazier  v. 
Philadelphia,  215  Pa.  297,  64  Atl.  508,  7 
Ann.  Cas.  548;  Bellingham  v.  Cissna,  44 
Wash.  397,  87  Pac.  481;  Dart  ▼.  Bagley, 
110  Mo.  42,  19  8.  W.  31L 

Graves*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  reaches  ua  upon  a  certifl cation 
by  the  St.  Louis  court  of  appeals.  Lengthy 
opinions  upon  both  sides  of  the  coneetved 
vital  questions  appear.     The  action  is  one 
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for  personal  ioLJuries,  alleged  to  have  been 
occasioned  by  the  negligence  of  defendants. 
The  petition  counts  upon  both  ordinance  and 
common-law  negligence,  in  this  language: 
"Plaintiff  for  his  cause  of  action  states 
that  on  or  about  the  14th  of  July,  1912, 
at  about  9:46  P.  M.»  between  sunset  and 
sunrise,  plaintiff,  being  then  and  there  a 
chauffeur  in  the  employ  of  and  driving  taxi- 
cab  for  the  St.  Louis  Taxicab  Company, 
drove  in  an  easterly  direction  along  the 
right  or  south  side  of  Lawton  avenue  to 
Channing  avenue,  both  being  public  high- 
ways in  a  residence  section  of  the  city  of 
8t.  Louis,  Missouri;  that  the  defendants 
were  at  the  aforesaid  time  the  owners  of 
a  wagon,  loaded  with  heavy  steel  I-beams, 
which  extended  8  or  10  feet  behind  the 
rear  of  the  wagon,  and  two  horses^  in  the 
possession  of  a  driver,  the  servant  and  em* 
ployee  of  the  defendants,  who  waa  then. and 
there  in  charge  of  same  for  defendanta, 
which  wagon  and  team  was  at  the  time 
aforesaid  facing  north  on  Channing  avenue- 
at  the  intersection  of  Lawton  avenue,  stand- 
ing across  and  blocking  Lawton  avenue; 
that  there  was  no  light  or  lantern  displayed 
on  the  outside  of  said  wagon;  that  at  said 
time  there  was  in  force  a  certain  ordinance 
of  the  city  of  St.  Louis,  Missouri,  provid- 
ing that  'on  every  liackney  carriage,  cab 
or  cabriolet,  when  driven  upon  the  streets 
between  the  hours  of  sunset  and  sunrise, 
shall  have  iixed  on  some  conspicuous  part 
of  the  outer  side  thereof  two  lighted  lamps, 
with  plain  glass  fronts  and  sides,  on  which 
shall  be  painted  in  legible  figures,  at  least 
1  inch  long,  the  registry  number  thereof. 
Every  automobile,  when  upon  any  public 
street,  shall  carry  between  the  hours  of 
sunset  and  sunrise  at  least  two  lighted 
lamps  showing  white  lights,  visible  at  least 
200  feet  in  the  direction  toward  which  the 
automobile  is  proceeding,  and  shall  also  ex- 
hibit at  least  one  red  light,  visible  in  the  re- 
verse direction.  All  other  vehicles,  while  in 
use  upon  the  streets  between  the  hours  of 
sunset  and  sunrise,  shall  display  one  or  more 
lights  or  lanterns  on  the  outside  of  such 
vehicles,  visible  from  front  and  rear' — ^being 
§  No.  1349;  that  on  account  of  the  negli- 
gence of  defendants,  their  servant  and  em- 
ployee, in  failing  to  observe  the  require- 
ments of  said  ordinance,  and  in  failing  to 
display  a  light  or  lantern  on  outside  of 
said  wagon  at  aforesaid  time,  being  be- 
tween the  hours  of  sunset  and  sunrise, 
plaintiff  driving  taxicab  east  on  right  or 
south  side  of  Lawton  aVeniie,  as  aforesaid, 
exercising  due  care  for  his  own  safety,  was 
unable  to  see  said  unlighted  wagon  loaded 
with  heavy  steel  I-beams,  drove  into  and 
against  the  ends  of  the  heavy  steel  I-beams, 
which  extended  8  or  10  feet  from  the  rear 


of  said  wagoB,  injuring,  lumaell  as  Ifere* 
inafter  stated.  Plaintiff  further  states  that 
the  defendants,  their  servant  and  employee, 
carelessly  and  negligently  allowed  the  said 
wagon,  loaded  with  heavy  steel  I-beams, 
which  extended  8  or  10  feet  behind  the  wagon, 
to  come  to  a  standstill  on  Channing  avenue 
across  Lawton  avenue,  a  much-used  public 
highway,  on  a  dark  night  at  aforesaid  time, 
carelessly  and  negligently  permitting  it  to 
remain  there  for  thirty  niinutes  or  more 
while  driver,  a  servant  and  employee  of 
defendants,  of  said  wagon  owned  and  about 
the  business  of  defendants  at  said  tiose,  un- 
hitched the  team  from  the  wagon,  argued 
the  advisability  of  trading  teams  with  an- 
other driver,  a  servant  and  employee  of  de- 
fendants driving  another  wagon  for  said 
defendants  at  said  time  near  said  place,  and 
rehitched  same  team  to  said  wagon,  with> 
out  giving  any  signal  or  warning  to  ap- 
proaching vehicle  driven  by  plaintiff  and 
.without  displaying  a  light  on  the  heavy 
steel  I-beams  which  extended  8  or  10  feet 
from  the  rear  of  the  wagon  and  in  the  path 
of  east-bound  traffic  on  Lawton  avenue, 
each  and  all  of  which  acts  and  omissions 
on  the  part  of  defendants,  its  servants  and 
employees,  proximately  and  directly  con^ 
tributed  to  the  aforesaid  accident  and  in- 
juries resulting  therefrom  to  plaintiff  here- 
inafter stated.  Plaintiff  further  states  that 
said  driver,  a  servant  and  employee  of  de- 
fendants, was  not  a  fit  or  proper  person  to 
be  intrusted  with  the  said  team  and  wagon 
of  defendants,  loaded  with  heavy  steel  I- 
beams,  which  extended  8  or  10  feet  from 
the  rear  of  said  wagon,  all  of  which  was 
known  by  defendants>  or  by  the  exercise  of 
due  and  proper  care  might  have  been  known 
to  the  defendants,  prior  to  the  14th  day  of 
July,  1912." 

The  answer  is:  (1)  A  general  denial; 
(2)  contributory  negligence.  The  plea  of 
contributory  negligence  was  divided  into 
two  parts;  i.  e.,  (1)  acts  of  the  plaintiff 
other  than  the  alleged  violation  of  a  city 
ordinance,  and  (2)  the  violation  of  the 
following  city  ordinance:  "No  automobile, 
motor  vehicle,  locomobile  or  horseless  ve- 
hicle propelled  by  the  use  of  electricity, 
gasolene  or  steam,  by  whatever  name  such 
vehicle  may  be  known,  whether  used  for 
purposes  of  pleasure  or  business,  shall  be 
moved  or  propelled  along,  over  or  upon  any 
public  sti^t,  avenue,  boulevard  or  other 
public  place,  at  a  greater  rate  of  speed  than 
is  reasonable,  having  regard  to  the  traffic 
and  use  of  such  8treet>  av<enue,  boulevard 
or  public  place,  or  so  as  to  endanger  the 
life  or  limb  of  any  person,  or  the  safety  of 
any  property,  and  shall  not  in  any  event, 
while  upon  any  audi  street,  avenue,  boule- 
vard  or   public   plaee,  be  moved   or    pro- 
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petted  at   a,   greatai:'   rate  of  Apeed  Uian  8 
milea  per  bour    in   the  businets  portions  ol 
the  city,  and.  not  greater  than  10  milee  per 
liour   in    the    other    portionB   thereof;    and 
vb«a    turning     &     coraer    of    intersecting 
«lTeeta,  avenues,  boulevards  or  public  plaoea, 
OT  vhea   traversing  a  curve  or  turn  in  a 
siTeet,   avenue,    boulevard   or   public   place 
vViere  tbe  view   is  obstrueted,  the  rate  of 
&peed  ahail  not  be  greater  than  H  miles  per 
hoar.     The  term  and  words  ^business  por- 
tions of  the  city'  as  used  in  this  ordinance 
shall  be  construed  to  mean  the  territory  of 
the   city    contiguous   to   a   street,    avenue, 
boulevard   or  public   place,   which  is  at  a 
particular  point  principally  built  up  with 
structures  devoted  to  business." 

The  reply  placed  in  issue  all  the  new 
nuittera  in  the  answer.  Upon  a  trial  before 
a  jury  plaintiff  had  a  verdict  for  $3,000, 
and  from  a  judgment  thereon  defendant  ap- 
pealed to  the  St.  Louis  court  of  appeals, 
and  the  case  is  now  here  in  the  manner 
above  stated.  Points  made  and  the  evidence 
hearing  thereon  will  be  left  to  the  opinion, 
I.  In  the  trial  of  the  case  the  defendant 
offered  in  evidence  the  ordinance  as  to  speed 
pleaded  in  the  answer,  and  the  court  ex- 
cluded such  ordinance,  to  which  action 
exceptions  were  well  preserved.  The  defend- 
ant further  preserved  the  point  by  asking  an 
instruction  based  upon  the  ordinance,  which 
the  court  refused,  and  an  exception  was 
duly  saved  to  this  action.  As  we  gather  it 
from  the  record  the  trial  court  was  of  the 
opinion  that  this  ordinance  was  in  conflict 
with  the  statutes  ol  the  state.  The  reply 
had  not  pleaded  the  invalidity  of  the  oiidi< 
nance,  but  denied  that  plaintiff  had  violated 
it  in  the  running  of  his  taxicab.  We  think 
there  was  error  in  the  exclusion  of  this 
ordinance,  and  for  two  reasons:  (1)  Be« 
cause  the  ordinance  conflicts  with  no  state 
statute;  and  (2)  because  the  validity  of 
the  ordinance  was  not  challenged  in  the 
reply,  although  the  ordinance  had  been 
pleaded  in  hec  verba  in  the  answer. 

It  is  true  that  an  ordinance  of  a  city 
which  conflicts  with  a  state  statute  is  void, 
but  if  a  party  is  relying  upon  that  fact  such 
invalidity  should  be  pleaded,  where  it  ap- 
pears, as  here,  that  the  adverse  party  had 
pleaded  and  is  relying  upon  such  alleged  in- 
valid ordinance.  The  invalidity  of  a  stat- 
ute or  ordinance  should  be  raised  at  the 
first  opportune  moment,  and  in  this  case 
that  opportune  moment  was  the  reply.  But 
this  reply  in  this  case  proceeds  upon  the 
theory  that  the  ordinance  is  valid,  and  spe- 
eifieally  denies  that  plaintiff  was  driving 
"at  a  rate  of  speed  greatly  in  excess  of  and 
in  violation  of  an  ordinance  of  the  city  of 
St.  Louis,  Miesouri,  at  said  time  in  force 
and  known  as  §  1551."     From  this  it  ap* 


peara  that  the  plaintiff  not  only  did  not 
plead  the  invalidity  but,  on  the  contrary, 
in  his  reply  avers  that  said  ordinance  was 
"at  said  time  in  force."  This  amounts  to 
a  waiver  of  the  alleged  invalidity  of  the 
ordinance,  and  it  comes  too  late  when  it  is 
urged  for  the  first  time  when  the  ordinance 
Is  offered  in  evidence*  We  take  it  that  the 
invalidity  of  an  ordinance,  like  the  uncon- 
stitutionality of  a  law,  must  be  brought  in 
at  the  first  open  door  under  the  orderly  pro- 
cedure in  the  case.  Lohmeyer  v.  St.  Louis 
Cordage  Co.  214  Mo.  685,  113  S.  W^  1108. 
If  the  cause  of  action  be  founded  upon  a 
pleaded  ordinance,  the  answer  would  be  the 
first  open  door.  If  the  defense  in  its  answer 
relies  upon  a  pleaded  ordinance,  then  the 
reply  would  be  the  flrst  open  door.  So  that 
we  conclude,  as  both  opinions  of  the  court 
of  appeals  conclude,  that  the  invalidity  ot 
this  ordinance  is  not  in  the  case. 

We  do  not  agree  ?rith  the  minority  opin* 
ion  that  its  exclusion  was  harmless  error. 
If  thia  ordinance  should  hava  been  admitted, 
as  we  conclude,  then  its  rejection  was  poten- 
tial error.  It  is  true  that  the  plaintiff, 
testifying  in  his  own  behalf,  says  be  was 
only  running  6  to  8  miles  per  hour,  but 
nuich  testimony  shows  that,  he  was  running 
at  a  much  greater  rate  of  speed.  Some  wit- 
nesses place  his  speed  at  from  25  to  35  miles 
per  hour.  The  defendant,  if  this  ordinance 
had  been  in  evidence,  would  have  l>een  enti- 
tled to  an  instruction  to  the  effect  that  if 
plaintiff  was  running  his  taxicab  at  a  rate  of 
speed  in  excess  of  the  named  rate  of  speed  in 
the  ordinance,  then  he  was  guilty  of  negli- 
gence, and  that  if  this  particular  ordinance 
negligence  contributed  to  his  injury  he 
could  not  recover,  although  the  defendants 
were  guilty  of  negligence.  This  character 
of  an  instruction  the  defendants  asked,  but 
with  the  ordinance  excluded  from  the  case 
they  were  not  entitled  to  it  and  it  was  re* 
fused.  Had  the  ordinance  been  in  evidence 
they  would  have  been  entitled  to  it. 

The  harmf ulness  of  the  refusal  of  this  or* 
diaance  and  thereby  the  preduaion  of  a 
proper  instruction  based  thereon  is  made  ap- 
parent when  we  examine  the  principal  in- 
struction given  for  plaintiff.  This  instruc- 
tion made  the  exercise  of  "ordinary  care" 
the  measure  of  plaintiff's  conduct  as  he  ap- 
proached the  wagon.  The  term  '^ordinary 
care"  covered  the  speed  of  his  taxicab,  as 
weQ  as  his  other  conduct.  Excluding  this 
ordinance  a  jury  might  find  that  a  speed  of 
35  miles  per  hour  was  the  exercise  of  ordi- 
nary care,  whilst  under  the  ordinance  such 
rate  would  not  be  the  exercise  of  ordinary 
care,  but  would  be  negligence  per  ee,  and 
if  such  negligence  contributed  to  the  injury 
no  liability  would  follow.  The  exclusion  of 
this  ordinance   was  not  only   error   under 
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the  issues  raised  by  the  pleadings,  but  wa« 
error  of  the  most  harmful  kind,  and  for 
ifi^hich  the  judgment  will,  at  least,  have  to 
be  reversed. 

II.  Wliilst  under  the  pleadings  in  the 
case  the  invalidity  of  this  ordinance  is  not 
really  a  question,  yet  we  think  the  ordi- 
nance a  valid  one,  and  as  the  question  will 
no  doubt  come  up  on  a  retrial  of  the  case 
(if  we  conclude  it  should  be  retried)  un- 
der an  amended  reply,  we  deem  it  best  to 
discuss  the  point.  In  the  year  1011  the 
legisiJtture  revised  the  Automobile  Laws  of 
the  state.  Laws  IS'll,  pp.  322  et  seq.  These 
laws  cover  divers  matters  with  reference  to 
automobiles  and  the  running  thereof  in  this 
state.  Section  1  of  this  act  repeals  chaptef 
83,  Rev  Stat.  1900,  and  enacts  a  now  chap* 
ter,  to  be  known  as  chapter  83.  The  second 
section  reads: 

"Except  as  herein  otherwise  .  .  pro- 
vided, this  article  shall  be  exclusively  con- 
trolling: 

'*(!)  Upon  th^  registration,  numbering 
and  regulation  of  motor  vehicles,  and  the 
licensing  and  the  regulation  of  chauffeurs; 

"(2)  On  their  use  of  the  public  highways, 
and 

**(3)  On  the  accessories  used  upon  motot 
vehicles  and  th^ir  incidents  and  the  speed  ol 
motor  vehicles  upon  the  public  highways; 

"(4)  On  the  punishment  for  the  violation 
of  any  of  the  provisions  of  this  article." 

Section  9  of  said  act  reads :  "Every  per- 
son operating  a  motor  vehicle  on  the  public 
highway  of  this  state  shall  drive  the  san^e 
in  a  careful  and  prudent  manner  and  at  a 
rate  of  speed  so  as  not  to  endanger  the  prop- 
ertv  of  another  or  the  life  or  limb  of  any 
person:  Provided,  that  a  rate  of  speed  in 
excess  of  twenty-five  miles  an  hour  for  a 
distance  of  one  half  of  a  mile  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate  of 
speed  which  is  not  careful  and  prudent.*' 

The  contention  of  the  plaintiff,  in  effect, 
is  that  this  Act  of  1911  precludes  cities  from 
fixing  a  speed  limit.  If  such  is  the  effect 
the  sooner  it  is  known  the  better.  When 
this  whole  act  is  read,  I  do  not  believe  that 
speed  limit  ordinance  fixing  a  rate  of  less 
than  25  miles  per  hour  conflicts  with  this 
state  law.  The  idea  that  the  legislature  de- 
sipfncd  and  intended  to  preclude  speed  limit 
ordinances  absolutely  in  cities,  towns,  and 
villages  by  tiiis  act  is  a  striking  one.  The 
only  thing  said  by  the  act  about  speed  is 
til  at  a  rate  of  speed  in  excess  of  25  miles  per 
hour  for  a  distance  of  ^  mile  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate  of 
speed  which"  is  not  careful  and  prudent. 
The  prior  portion  provides  for  prudent  driv- 
ing and  a  rate  of  speed  so  as  not  to  endanger 
the  life  or  property  of  another.  It  will  be 
noted  that  the  last  portion  of  the  section 


only  says  what  shall  be  presumptive  evi- 
dence of  imprudent  driving.  The  question 
is:  Can  this  §  9,  when  read  i»  connection 
with  §  2,  supra,  be  held  to  make  all  speed 
ordinances  of  cities,  towns,  and  villages 
void?  Did  the  legislature  intend  to  say 
that  an  automobile  could  be  driven  through 
the  most  active  street  in  the  great  city  of 
St.  Louis  at  25  miles  an  hour,  and  the  act 
itself  would  not  be  presumptive  negligence  f 
Did  the  legislature,  with  no  practical  knowl- 
edge of  conditions  in  congested  centers  or 
of  the  conditions  of  the  streets  and  high- 
ways thereof,  intend  to  preclude  the  law- 
making bodies  of  such  places  from  regulat- 
ing speed  of  vehicles  therein,  in  the  exercise 
of  the  police  powers?  If  it  did,  it  is  well 
to  know  it,  to  the  end  that  the  next  legisla- 
ture mav  undo  such  a  vicious  act.  Accord- 
ing  to  plaintiff's  contention,  drivers  of  these 
machines  have  practically  an  unbridled  li- 
cense to  run  26  miles  per  hour  through  the 
most  congested  streets  of  the  most  populous 
city  in  the  state,  and  the  munieipcUity, 
through  its  legislative  body,  is  utterly  help- 
less. This,  because  the  act  itself  does  not 
show  negligence  until  a  speed  in  excess  ol 
25  miles  per  hour  is  reached,  and  ilxee  no 
speed    limit  whatever. 

In  my  judginent  there  is  nothing  in  this 
act  which  tends  to  show  a  legislative  lAtent 
to  withdraw  from  cities,  towns,  and  villages 
the  police  power  which  they  now  possess, 
and  for  years  have  possessed,  -  to  regulate 
traffic  upon  their  streets.  That  prior  to  this 
Act  of  1911-  the  city  of  St.  Louie,  in  the  ex* 
ercise  of  its  police  power  theretofore  dele- 
gated to  tlie  city  by  the  state,  had  the 
right  to  pass  and  enforce  the  ordinance  in 
question,  there  can  be  no  doubt.  Was  it  tlte 
intent  of  the  legislature  by  this  Act  of '1911 
to  withdraw  from  the  city  the  grant  of  po- 
lice power  theretofore  made  in  this  belialf  t 
We  think-  that  no  such .  intent  can  be 
gathered'  from  the  act  when  read  in  its  en- 
tirety. Tliat  the  city  had  the  right,  under 
its  police  power,  to  pass  speed  ordinancee 
prior  to  this  act  must  be  conceded,  and  if 
there  is  no  intent  of  the  lawmakers  ex- 
pressed in  the  Act  of  1911  to  withdraw  this 
police  power,  the  city  still  possessee  it.  All 
over  this  state  were  cities,,  towns,. and  vil- 
lages having  regulatory  ordinances  with 
reference  to  traffic  upoii  their  streets  by 
motor  vehicles,  and  the  legislature  knew 
this  fact,  and  further  knew  that  such  ordi- 
nances had  been  enacted  and  enforced 
through  the  police  powers  granted  to  such 
municipalities  ol  the  state  by  tho'legisla* 
ture,  and.  yet  we  find  no  language  in  thia 
Act  of  1011  indicating  an  intent  to  amend 
the  divers  municipal  charters  by  the  with- 
drawal from  such  municipalities  of  the 
police  power  under  which  they  could  con- 
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trol  their  streets  in  this  regard.  Before  we 
hold  that  the  police  power  has  been  with- 
drawn from  these  municipalities  of  the 
state,  the  legislatiTe  language  will  have  to 
be  more  explicit  than  that  found  in  this  Act 
of  1911.  We  hold  the  ordinance  in  question 
a  valid  one,  and  that  for  this  reason  there 
vas  error  in  refusing  to  admit  it  in  evi- 
dence. 

III.  It  will    be    noticed   that   the  plain- 
tiff's   petition     is     predicated    both     upon 
ordinance  negligence  and  common-law  negli- 
gence.   Both  opinions  from  the  court  of  ap- 
peals hold  that  there  was  no  liability  under 
the  facts  growing  out  of  the  alleged  ordi- 
nance negligence.     This  calls  for  a  short  de- 
tail of  the  facts.     Defendants  were  engaged 
Id  the  iron   and   steel  business.     The  acci- 
dent occurred   in   the  nighttime.     Plaintiff 
vas  driving  his  car  east  on  I^awton  avenue, 
and  the  collision   occurred  at  the  intersec- 
tion   of    Law  ton     avenue    and     Channing 
avenue.      Defendants    had    a    long    ''reach 
'A'agon"  loaded    with    some    large    I-beams. 
The«>e  beams  extended  some  8  feet  or  more 
beyond  the  hind  axle  of  the  wagon.     The 
evidence  confticts  on  how  far  they  extended. 
They  were  about  the  color  of  the  aspiialt 
street   surface    below    them.      The    wagon 
wheels  had  ent  into  the  aoift  aspbaU  street 
and  the  wagon   was  stalled  there.    Another 
team  and  wagon,  of  the  defendants  with  its 
driver  was  near.    The  two  drivers  were  de- 
vi^illg  means   of   extricating   the   "stalled" 
wagoo  vhen  .the  a£cident  occurred.     This 
"i^talled'*  wagon  w4ls  across  I^wton  avenue 
in  Channing  avenue.    The  evidence  conflicts 
a  to  whether  the  wagon  with  its  protrud- 
ing beams   was   so   located    as   to   stop   all 
tia««age  of  automobiles  on  the  south  side  of 
I-awton  avenue,  the  side  to  be  used  bv  vehi- 
cles  going  east'.    There  is  testimony  for  the 
plaintiff  to   the  efftbt  that  a  vehicle  could 
nut  pa*s  between  the'  ends  ofthe  Iron  beams 
and  the  curb,  or,  in  other  words,  that  the 
^agon  and  its  protruding  beams  blocked  the 
•hole  soutk  side.pf  LarWton  av^nu*.    Plain- 
tin   says    that    he    discovered    the    wagon 
|«fore  he  got  to  it,  but  could  not  see  the 
'jeams;    that    upon    seeing    the    wagon    he 
^>ered  his  machine  so  as  to  miss  the  x\Tigon 
and  struck   the  beaiUs.     There  is  evidence 
that  defendants    had    no    lights    upon    the 
^agon,  and   that   the    only    lights   at    this 
?trw?t   intersection '  on    this    Sunday    night 
*ere  two   single  burner  gaslights   sitifated 
^  diagonal    comers    of    the  "  intersection, 
'hich  gave  very  little  light  upon  this  place 
^here  the  wagon  was  standing.     As  stated 
the  evidence  tends  to  sIionV,  from  plafntiff'a 
Mde  of  th6  case,  Ihat  these  Iron  beams  were 
3ear  the  color  of  the  asphalt  below  them, 
Aod  therefore  hard  to  distinguish  from  it. 

The  portion  of  the  ordinance  wliich  is  ap- 
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plicable  to  this  wagon  reads:  "All  other 
vehicles,  while  in  use  upon  the  streets  be- 
tween the  hours  of  sunset  and  sunrise,  shall 
display  one  or  more  lights  or  lanterns  on 
the  outside  of  such  vehicles,  visible  from 
front  and  rear." 

The  point  made  by  our  brothers  of  the 
court  of  appeals  is  that  a  failure  to  comply 
with  this  ordinance  was  not  the  proximate 
cause  of  the  injury,  for  the  reason  that 
plaintiff  actually  saw  the  wagon,  according 
to  his  own  testimony.  It  is  true  that  be 
did  see  the  wagon  (in  dim  outline),  as  can 
be  inferred  from  his  testimony,  yet  he  says 
that  he  did  not  see  the  iron  beams  thereon. 
It  is  also  true,  as  suggested  by  our  brothers, 
that  a  lantern  placed  on  the  front  portion 
of  this  load,  so  as  to  be  visible  both  from 
front  and  rear,  would  be  a  compliance  with 
the  ordinance,  but  it  does  not  follow  from 
this  that  the  jury  conid  not  conclude  from 
all  the  facts  that  the  absence  of  this  light 
(even  on  the  front  end  of  the  load)  was 
the  cause  Of  the  injury.  Such  a  light  so 
located  might  have  and  no  doubt  would  have 
indicated  to  plaintiff  the  true  character  of 
the  load  on  the  wagon.  A  glance  at  stieh 
beams  would  or  might  ba^e  indicated  to 
him  that  they  were  liable  to  extend  beyond 
the  rear  wheel,  although  it  be  granted  that 
the  light  on  the  front  end  of  the  load  might 
not  haVe  so  lighted  the  protruding  ends  of 
the  beams  as  to  make  them  visible.  In 
other  words,  this  light  would  have  shown 
the  character  of  the  load  on  the  wagon,  and, 
with  a  knowledge  that  the  wagon  was  so 
loaded,  might  have  indicated  to  plaintiff 
that  the  beams  protruded  beyond  the  rear 
wheels.  We  think  that  ordinance  was  a 
prepef  matter  for  the  consideration  of  the 
jury  under  proper  instructions.  To  this 
extent  we  agree  to  neither  of  the  learned 
opinions  from  the  court  of  appeals.  The 
case,  in  so  far  as  ordinanoe  negli^nce  is 
concerned,  should  go  to  the  jury  unless  the 
plaintiff  is  barred  by  his  contributory  negli- 
gence, a  (quest  Ion  we  ^t  to  later.  ,. 

IV.  Going  now  to  the  common-Taw  "neg- 
ligence. If  it  be  a  fact  that  the  intersection 
was  poorly  lighted,  as  there  is  evidence 
tending  to  show,  and  if  it  be-  a  fact)  that 
this  wagon  and  its  loadblociied  'the  %%hole 
south  s'ide  of  Lawton  avenue  and  most  of 
the  north  dide,  as  there  is  some  evidence 
tending  to  show,  and  should  it  further  ap- 
pear that  this  highway  running  ^ast'and 
west  was  being  continuotrsly*  used,  and  that 
the. travelers  to  the  easi  uMed  the  southern 
i)ortidn  of  the  street,  w6  ar«r'not  prepared 
to  say  that  this  DeglijBf^nc^'  shtftild  not  like- 
wise hove  gone  to  tlie  jury.'  True  It  i's  that 
the  mere  gtoppin;r'of  the  wn^on  under  the 
circumstances  Vas  no*  n^gWgvnce,  nor  was 
the    drlay    of    thirty    minutes    or    m.ore   In 
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:|;etting  it  out  negligence^  but  if  it  was  dark 
and  the  wagon's  contents  coukl  not  be  seen, 
and  the  wagou  and  it9  contents  did  in  fact 
block  the  travel  of  that  pprtion  of  the 
avenue,  we  are  inclined  to  think  that  the  de- 
fendants and  their  agents  owed  some  duty 
-toward  the  traveling  public  by  way  of  warn- 
ing or  signals  of  some  kind.  The  court  of 
appeals  in  the  majority  opinion  makes  no 
direct  ruling  contrary  to  these  views,  but 
passes  to  the  question  of  plaintiff's  contrib- 
utory negligence,  as  a  matter  of  law,  and 
holds  that  plaintiff  was  barred  by  his  eon*, 
tributory  negligence,  and  it  is  largely  upon 
this  question  that  the  two  opinions  differ. 
The  question  of  contributory  n^ligence  we 
"take  up  next. 

V.  In  the  court  of  appeals,  as  here,  the 
-real  crux  of  the  case  is  the  alleged  con- 
tributory negligence  of  the  plaintiff.  It  was 
upon  this  point  that  the  court  of  appeals 
divided,  the  majority  being  of  the  view  that 
the  plaintiff  should  be  declared  guilty  of 
contributory  negligence  as  a  matter  of  law. 
The  question  is  one  of  fact,  and  we  do  not 
believe  that  the  facts  in  the  record  call  for 
a  peremptory  instruction  to  find  for  defend- 
ant on  tlie  ground  of  plaintiff's  contributory 
negligaioe.  To  do  so  would  require  us  to 
ignore  as  unworthy  of  belief  the  testimony 
of  the  plaintiff  when  testifying  in  his  be- 
half. As  we  have  already  indicated,  the 
evidence  conflicts  as  to  the  speed  at  which 
plaintiff  was  driving.  The  testiniony  of  the 
plaintiff,  if  believed,  shows  that  he  was  not 
negligent  in  thU  regard.  It  is  true  much 
testimony  tends  to  show  his  recklessness  at 
the  time,  but  the  credibility  of  all  this  testi- 
mony was  for  the  jury. 
'  It  is  further  true  that  witnesses  testified 
that  these  protruding  beams  could  be  seen 
for  100  feet  or  more,  and  were  so  seen  that 
night,  but  plaintiff  testifies  that  he  could 
not  and  did  not  see  them.  It  is  further 
true  that  the  evidence  largely  predominates 


to  the  effect  that  there  was  ample  room  be- 
tween the  ends  of  these  beams  and  the  curb 
for  the  safe  passage  of  a  taxicab,  and  that 
vehicles  did  actually  so  pass  whilst  the 
wreck  of  the  collision  was  there,  yet  on  the 
other  hand  one  witness  for  plaintiff,  who 
drove  up  to  the  place  with  a  motor  car,  says 
that  he  arrived  there  whilst  the  taxicab  was 
yet  under  the  beams,  and  that  the  beams  ex- 
tended closer  to  the  curb  than  the  taxicab 
which  had  been  driven  by  plaintiff,  and 
that  a  taxicab  could  not  pass  between  these 
beams  and  the  curb.  This  witness  even 
84Ayd  that  he  looked  over  the  situation  with 
the  view  of  driving  his  car  through.  So 
throughout  this  testimony,  upon  all  vital 
questions  touching  the  negligence  of  the 
plaintiff  there  is  a  conflict.  It  is  true  that 
the  preponderance  is  against  the  plaintiff, 
but  whilst  this  matter  is  one  of  material 
consideration  by  the  trial  court,  it  is  not  a 
question  here  after  verdict  and  judgment. 
Without  further  details  of  the  evidence,  it 
is  sufficient  to  say  that  there  was  evidence 
which  would  carry  the  question  of  con- 
tributory negligence  to  the  jury.  The  con- 
ditions as  to  the  character  of  the  light  at 
this  crossing  at  the  time  is  in  conflict.  In 
fact  every  question  upon  which  might  be 
predicated  the  negligence  of  the  plaintiff  is 
wrapped  up  in  conflicting  evidence.  What 
we  might  do  if  fitting  as  a  jury  ia  beside 
the  question. 

The  demurrer  to  the  evidence  was  right- 
fully overruled,  but  for  the  error  heretofore 
pointed  out  the  judgment  nisi  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

It  is  so  ordered. 

Walker,  Faris,  Woodson,  and  Wil- 
liams, JJ.,  concur.  Bond,  J.,  concurs  in 
result.  Blair,  J.,  concurs  in  paragiaphs 
1,  3,  4,  5,  and  in  result. 
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The  user  of  this  note  is  referred  to  the 
note  to  CVmsty  ^.  Elliott,  1  L.R.A.(N.S.) 
215,  219,  for  the  early  cases  upon  the 
question  under  annotation. 

For  some  cases  involving^  violations 
of  si>eed  regulations,  see  also  the  notes 
lo  State  V.  Ooetz,  30  L.R.A.(N.S.)  458; 
Sehnltz  v.  State,  33  L.R.A.(N.8.)  463; 
and  StAte  v.  SchaeflPer,  L.R.A.1918B,  945, 
on  homicide  by  negligent  operation  of 
automobiles. 

See  also,  as  to  speed,  subdivisions  of 
note  to  Calahan  v.  Moll,  L.R.A.1916A, 
747,  on  liability  for  collision  between 
automobiles,  or  an  automobile  and  an* 
other  vehicle,  at  or  near  comer  of  streets 
or  highways. 

The  question  of  speed  as  negligence  in 
operating  automobiles,  including  the  vio- 
lation of  speed  regulations,  is  covered  in 
the  annotation  to  Lauson  v.  Fond  du  Lac, 
25  Li.R.A.(N.S.)  40,  which  is  supplement- 
ed as  to  pedestrians  in  subdivisions  of  the 
notes  in  38  L.R.A.(N.S.)  488;  42  L.R.A. 
(N.S.)  1180,  and  51  L.R.A.(N.S.)  993, 
and  see  the  later  case  of  Schell  v.  Du 
Bois,  L.R.A.1917A,  710.  The  present 
not«  does  not  consider  that  question  ex- 
rept  so  far  as  it  is  involved  in  an  attack 
upon  the  validity  of  an  express  provision 
of  a  statute  or  ordinance  upon  the  point. 

Generally,  as  to  regulation  of  speed  of 
vehieles  on  streets,  see  note  to  State  v. 
Sh«»ppard,  36  L.R.A.  305. 

As  to  right  of  witness  to  express  an 
opinion  as  to  speed,  see  note  in  L.R.A. 
1918A,  701. 

/.  Validittft  ffcnerally. 

It  may  be  stated  generally  that  the 
leg-islature,  under  the  police  power,  has 
authority  to  prescribe  reflations  gov- 
erning the  speed  at  which  motor  vehicles 
shall  be  operated  over  the  highways  of 
the  state. 

This  power  was  declared  to  be  un- 
doubted in  Fletcher  v.  Dixon  (1908)  107 
Md.  420,  68  Atl.  875. 

And  in  Re  Smith  (1914)  26  Cal.  App. 
116,  146  Pac.  82.  it  was  held  that  any 
reasonable  rate  of  speed  deemed  neces- 
sary by  the  legislature  for  the  protection 
of  life  and  property  might  be  prescribed 
bv  the  state  within  its  poltee  power. 

*  And  in  State  v.  Swagerty  (1907)  203 
Mo.  517,  10  LR.A.(N.S.)  601,  120  Am. 
St.  Rep.  671, 102  S.  W.  483, 11  Ann.  Cas. 
725,  an  act  prescribing  certain  rules  for 
the  operation  of  automobiles,  including 
a  prohibition  against  the  running  of  such 
vehieles  at  a  greater  rate  of  speed  than 
9  miles  an  hour,  was  held  a  police  regn- 
latioD  and  clearly  within  the  legislative 
power. 
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The  power  of  municipalities  to  enaet 
speed  regulations  for  the  operation  of 
motor  vehicles  within  their  limits  is  de- 
pendent, of  course,  upon  the  powers  con- 
ferred upon  them  by  their  charters,  or 
by  statute.  As  a  general  rule  power  to 
enact  such  ordinances  exists,  subject, 
however,  to  the  qualifications  and  limita- 
tions embraced  in  the  acts  conferring  the 
power. 

'  An  ordinance  prescribing  a  maximum 
speed  of  8  miles  an  hour  in  the  business 
district  and  10  miles  in  other  portions  of 
a  city  has  been  held  designed  to  promote 
the  public  safety  by  regulating  the  use  on 
the  streets  of  vehicles  which  are  capable 
of  rapid  movement,  and  clearly  within 
the  police  power  reserved  to  a  city.  St. 
Louis  V.  Hammond  (1917)  ~  Mo.  — ,  199 
S.  W.  411. 

And  it  was  held  that,  being  within  the 
police  power,  and  infringing  neither  pri- 
vate rights  nor  any  power  expressly 
granted  to  Congress,  the  14th  Amend- 
ment of  the  Federal  Constitution  was  not 
involved. 

And  the  ordinance  was  held  not  in- 
valid on  the  ground  that  due  process  of 
law  was  denied  thereby. 

And  in  Com.  v.  Kingsbury  (1908)  199 
Mass.  544,  L.R.A.1915E,  264, 127  Am.  St. 
Rep.  513,  85  N.  £.  848,  statutes  authoriz- 
ing boards  of  aldermen  in  cities  and 
boards  of  selectmen  in  towns  to  make 
special  regulation  as  to  the  speed  of  auto- 
mobiles and  as  to  their  use  on  particular 
roads,  and  prescribing  penalties  for  vio- 
lation of  the  regulations,  were  held  con* 
stitutional,  the  court  stating  that  the  legis- 
lature might  pass  laws  regulating  the 
speed  of  such  machines  while  running  up- 
on the  highways,  and  that  this  power 
could  be  delegated  to  a  board  of  alder- 
men or  selectmen,  or  to  a  highway  com- 
mission. The  ciuestion  involved  in  that 
case  was  the  allied  violation  of  an  ordi- 
nance excluding  automobiles  from  a  cer- 
tain highway. 

In  State  v.  Waterman  (1910)  112 
Minn.  157,  127  N  W.  473,  Rev.  Laws, 
Supp  1909,  §  1278-16,  was  held  consti- 
tutional. This  act  provided,  according  to 
the  headnote  in  the  case,  that  no  person 
should  operate  a  motor  vehicle  at  a  rate 
of  speed  greater  than  is  reasonable,  or  so 
as  to  endanger  property  or  the  life  or 
limb  of  any  person,  provided,  that  in  pass- 
ing from  a  side  street  into  a  main  thor- 
ough fajre  where  persons  or  vehicles  are 
not  plainly  diseemible,  a  person  operating 
such  vehicle  should  have  it  under  perfect 
control,  and  that  the  rate  of  speed  should 
not  exceed  1  mile  in  eight  minutes,  or  on 
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any  street  or  highway  exceed  25  iftiles 
per  hoar. 

Under  §  9422,  Mo.  Rev.  Stat.  1909,  pro^- 
viding  that  cities  shall  have  power  to  en- 
act and  make  such  ordinances  not  ineou- 
sistent  with  the  laws  of  the  state  as  may 
be  expedient  for  maintaining  the  peaoe 
and  good  government  of  the  city,  a  eity 
has  been  held  to  have  power  to  nanke  all 
reasonable  and  needful  regulations  as  to 
travel  and  traffic  on  its  streets  which  are 
not  only  necessary  for  the  expedition  of 
business,  but  also  for  the  protection  and 
preservation  of  the  safety  of  the  people 
traveling  thereon.  Windsor  v.  Bast 
(1917)  —  Mo.  App.  — ',  199  S.  W.  722. 

It  has  been  held  that  an  ordinance  di- 
viding a  city  into  two  districts,  and  fixing 
a  maximum  rate  of  speed  for  one  at  12 
miles  per  hour  and  for  the  other  at  20 
miles,  does  not  interfere  with  the  reason- 
able exercise  of  the  right  of  passage  over 
public  highways,  but  merely  regulates 
and  prevents  abuse  in  the  exercise  of  that 
right.  Ex  parte  Snowden  (1910)  12  OaL 
App.  521, 107  Pac.  724. 

A  municipality  must,  however,  keep 
within  the  limits  of  the  authority  confer- 
red upon  it,  and  where  the  aet  empower- 
ing a  municipality  to  regidate  the  speed 
of  motor  vehicles  provides  that  "any  per- 
son violating  any  of  the  provisions  of  any 
section  of  this  article  .  .  .  for  which 
violation  no  punishment  has  been  specified 
shall  be  guilty  of  a  misdemeanor  punish- 
able by  a  fine  of  not  exceeding  $26," 
an  ordinance  fixing  a  fine  for  a  violation 
of  the  Fcpoed  regulations  at  $50,  is  in* 
vahd.  People  v.  Chapman  (1914)  88 
Misc.  469,  152  N.  Y.  wSupp.  204. 

The  burden  is  upon  the  people,  in  a 
prosecution  for  a  violation  of  an  ordi- 
nance regulating  the  speed  of  motor- 
vehicles,  to  show  that  all  the  formalities 
necessary  to  make  the  ordinance  effective 
liave  been  complied  with,  and  where  the 
prosecution  fails  to  show  that  the  paper 
in  which  the  ordinance  was  published  was 
the  oflficiai  village  paper,  or  the  only 
jiaper  published  in  the  village,  and  also 
fails  to  show  that  copies  of  the  ordinance 
were  posted  in  at  least  three  public  places, 
as  required  by  the  statute  permitting  local 
authorities  to  enact  such  ordinances,  no 
convictions  can  be  had  for  a  violation  of 
the  alleged  ordinance.    Ibid. 

Under  a  statute  providing  that  Ideal  au- 
thorities may  limit  by  ordinance  or  regu- 
lation the  speed  of  motor  vehicles,  "sucli 
»peed  limitations  not  to  be  in  any  case 
le^^s  than  1  mile  in  four  minutes,  and  [de- 
claring that]  the  maintenance  of  a  greater 
rate  of  speed  for  one  eighth  of  a  mile  shali 
be  presumptive  evidence  of  driving  at  a 
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rate  of  speed  whieh  ia  9ot  careful  and 
prudent,'*  it  has  been  held  that  a  village 
has  the  right  to  absolutely  limit  the  speed 
to  1  mile  in  four  minutes,  as  the  presump- 
tion allowed  by  the  statute  was  simply  in 
aid  of  the  proof,  and  tliat  a  conviction 
under  such  ordinance  could  be  had,  al- 
though it  is  not  shown  that  the  defendant 
drove  at  a  rate  of  speed  which  w^as  not 
careful  and  prudent.  People  v.  Bell 
(1914)  31  N.  Y.  Crim.  Rep.  370, 148  X.  Y. 
Supp.  753. 

In  Musgrave  v.  Kerrison  (1905)  92  L. 
T.  N.  S.  (Eng.)  865,  69  J.  P.  341,  21 
Times  L.  R.  600,  3  L.  G.  R.  932,  20  Cox. 
C.  C.  874,  where  the  Parks  Regulation  Act 
provided  that  any  rule  made  in  pursuance 
thereof  should  be  laid  before  both  houses 
of  Parliament,  and  if  disapproved  within 
one  month  should  not  be  enforced,  and 
a  rule  was  passed  and  placed  before  Par- 
liament providing  that  cars  propelled  by 
mechanical  means  should  only  be  admitted 
into  the  parks  subject  to  such  regulations 
as  from  time  to  time  were  passed  by  the 
commissioners  of  works  and  public 
buildings,  and  published  by  notice  ex- 
hibited in  the  parks,  it  was  held  that  a 
regulation  in  a  notice  established  by  the 
oonunissioners  and  posted  in  the  parks, 
that  no  car  propelled  by  mechanical 
means  should  be  allowed  to  proceed  at  a 
greater  speed  than  10  miles  an  hour  was 
valid,  although  auch  notice  was  never 
laid  before  Parliament. 

In  Hartje  v.  Moxley  (1908)  235  Dl. 
164,  85  N.  E.  216,  the  title  to  the  Motor 
Vehicle  Act  of  1907,  which  stated  the  act 
to  be,  among  other  thihgs,  fdr  the  **regii- 
lating  the  use  and  speed"  of  motor  ve- 
hicles, was  held  sufficiently  broad  to  cover 
a  provision  establishing  a  prima  facie  case 
of  negligence  in  an  action  for  an  injury 
to  one  caused  by  a  motor  vehicle,  by 
proving  that  an  injur>^  occurred  and 
that  the  motor  vehicle  causing  it  was  at 
the  time  being  driven  in  violation  of  the 
speed  regulations  of  the  act. 

//.  Validity  of  rlaHsiflratiottf  apd  creep* 
tion  of  vehiclen. 

Motor  vehicles  are  so  different  from 
vehicles  propelled  by  animals  as  to  war- 
rant tlie  placing  of  them  in  a  olass  by 
themselveB,  and  this  has  been-  recognized 
by  the  courts. 

Thus,  it  lias  been  held  tliat  an  automo- 
bile is  the  most^  dansrerous  vehicle  in  use 
upon  the  streets  and  highways,  and  that 
it  is  in  a  class  by  itself,  and  that  an  oirdi- 
nance  forbidding  the  operation  of  a  motor 
vehicle  on  the  streets  of  a  city,  when  ap- 
proaching a  Street  intersection,  at  a  speed 
in  excess  of  8  miles  an  hour,  is  not  invalid 
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on  the  ground  that  it  is  discriiuinativa 
WindBOT  V.  Bast  (1917)  —  Mo.  App.  -r-, 
199  S.  W.  722. 

And  in  another  case  it  was  held  that 
motor  vehicles  are  of  such  a  character  that 
they  properly  form  a  class  to  which  alone 
legislation  may  he  made  applicable,  and 
that  a  Motor  Vehicle  Act  is  not  unconsti- 
tutional as  special  legislation,  for  the  rea- 
son that  it  confers  upon  persons  who 
claim  to  have  been  injured  by  a  moving 
automobile  the  right  to  establisli  a  prima 
facie  case,  in  an  action  to  recover  for  an 
injury  sustained  through  the  operation  of 
a  motor  vehicle  in  violation  of  the  speed 
regulations  of  the  act,  although  such  rule 
of  evidence  is  not  applicable  where  an  in- 
jury results  from  negligently  moving  a 
vehicle  other  than  a  motor  vehicle.  Hart  je 
V.  Mosley  (1908)  235  111.  164,  85  N.  E. 
216. 

And  in  State  v.  Swagerty  (1907)  203 
Mo.  517,  10  L.R.A.(N.S.)  601,  120  Am. 
St.  Rep.  671,  102  S.  W.  483, 11  Ann.  Cas. 
725,  an  act  prescribing  a  certain  rate  of 
speed  for  motor  vehicles  was  held  not  in^ 
valid  on  the  ground  that  it  was  a  special 
law  which  legislated  against  automobiles 
alone,  and  not  against  all  vehicles  using 
the  highways,  as  such  act  applied  to  all 
drivers  of  automobiles  without  distinction, 
and  was  therefore  general  as  fco  that  class. 

And  in  St.  Louis  v.  Hammond  (1917) 
—  Mo.  — ,  199  S.  W.  411,  it  was  held  that 
ordinances  applying  solely  to  automobiJiep 
do  not  deny  those  affected  thereby  the 
equal  protection  of  the  laws,  when  there  is 
a  lawful  distinction  with  respect  to  the  re-* 
striction  imposed  between  automobiles 
and  other  vehicles;  and  accordingly  an 
ordinance  prescnbing  a  m^ximnm  speed 
for  automobiles  of  8  miles  an  hovir  in  the 
business  districts,  and  10  n^iles  in  other 
portions  of  a  city,  was  held  not  to-  il* 
legally -discrixniiiate.  / 

And  in  Ex  parte  Snowdeu  (1910)  13 
CaL  App.  521^  107  Pac.  724,  it  was  held 
that  an  ordinance^  by  its  terms  including 
all  vehicles,  would  not  be. declared  invalid 
on  tbe  ground  that  it  discriminated  against 
the  operators  of  motor  vehicles,  because 
the  speed  allowed  by  one  .of  its  sections 
was  so  high  that  only  motor  vehicles 
could  make  the  speed  necessary  to  violate 
the  provision.  The  court  stated  that  they 
were  inclined  to  the  view  that  there  was 
enough  difference  between  motor  vehicles 
and  horse-drawn  vehicles  to  justify  their 
separate  classification  for  purposes  of 
legialation,  but  th$y  were  not  required  to 
pass  upon  this  question. 

Nor  it  An  ordinance  prescribing  speed 
T^ttlations  for  a  municipality  invalid  be- 
e&use  of  a  provision  making  the  speed 

L.R.AJ918D. 


limitation  inapplicable  to  the  vehicles 
operated  by  the  fire  and  police  depart- 
ments of  the  city.  Ex  parte  Snowdeo 
(CaL)  supra. 

Ill,  Reasonableness  of  regulations. 

It  is  a  prerequisite  to  the  validity  both 
of  statutory  provisions  and  ordinances 
regulating  tbe  speed  of  motor  vehicles, 
that  the  regulations  be  reasonable.  In  tbe 
following  cases  the  provisions  were  held 
not  invalid  on  the  ground  that  they  were 
unreasonable:  McNeil  v.  Webeking 
(1913)  66  Pla.  407,  63  So.  728  (statute 
pronding  that  automobiles  should  not  be 
ran  at  a  rate  of  speed  exceeding  4  miles 
an  hour  upon  approaching  any  sharp 
curve,  bridge,  hill,  or  intersection  of  or 
crossings  of  other  railroads) ;  Columbus 
R.  Co.  V.  Waller  (1913)  12  Ga.  App.  674, 
78  S.  E.  52  (ordinance  prohibiting  the 
running  of  an  automobile  on  any  bridge 
in  a  city,  at  a  greater  rate  of  speed  than 
3  miles  an  hour);  Eichman  v.  Buchheit 
(1906)  128  Wis.  385,  107  N.  W.  326,  8 
Ann.  Cas.  435  (ordinance  providing  for  a 
speed  of  6  miles  an  hour  between  cross- 
ings, and  4  miles  an  hour  at  crossings) ; 
St.  Louis  v.  Hammond  (1917  —  Mo.  — , 
199  S.  W.  411  (ordinance  prescribing  a 
maximum  speed  of  8  miles  an  hour  in  the 
basiness  district,  and  10  miles  in  other 
portions  of  a  city) ;  Hood  &  W.  Furniture 
Oy,  V.  Royal  (1907)  —  Ala.  — ,  76  So. 
965  (ordinance  making  it  unlawful  to  run 
motor  vehicles  in  a  city  recklessly,  or  at 
a  rate  of  speed  greater  than  is  reasonable 
and  proper  having  regard  to  the  width, 
traffic,  and  use  of  the  highway,  or  so  as 
to  endanger  property  or  life) .  . 

And  in  State  v.  Swagerty  (1907)  203 
MOl.617,  10  L.B.A.(N.S.)  601,  120  Am. 
St.  Rep.  671, 102  S.  W.  483, 11  Ann.  Cas. 
725^  it  i*hs  held  that  the  question  of  the 
reasonahieness  of  a  statut^e  limiting  the 
speed  of  motor  vehicles  on  the  highways  to 
9  miles  an  hour  was  for  the  legislature, 
and  not  for  the  dourts. 

And  in  Windsor  v.  Bast.  (1917)  -^  Mo. 
App,  -^,  199  S.  W.  722,  it  was  held  that 
municipalities  are  prima  facie  the  sole 
judges  of  the  necessity  of  tbor  ordinances, 
and  that  courts  will  not  ordinarily  review 
their  reasonableness  when  passed  icn  com- 
pliance with  authority  gx^eay  them  by  the 
state;  and  that  unless  the  uEnreasonaUe- 
nesB  of  an  ordinance  appears  upon  its 
face  the  burden  is  on  the  one  asserting  it 
to  present  facts  showing  its  unreasonable- 
ness; 

IT.  Sufficiency  of  provisions  with  re^ 
sped  to  definiteness  and  certainty: 

Provisions  governing  the  sx^eed  of  motor 
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vehicles,  in  order  that  they  be  valid,  must 
be  d^nite  and  certain  in  their  t^rms. 
Some  conflict  exists  as  to  whether  a  pro- 
vision forbidding  the  operation  of  motor 
vehicles  at  a  greater  speed  than  is  "rea- 
sonable and  proper,"  having  regard  to 
traffic,  is  sufficiently  definite,  at  least  in 
criminal  cases. 

It  has  been  held  that  a  statute  provid- 
ing that  whoever  operates  a  motor  vehicle 
on  the  highway  "at  a  speed  greater  than 
is  reasonable  or  proper  having  regard  to 
width,  traffic,  use  and  general  and  usual 
rules  of  such  road  or  highway  or  so  as  to 
endanger  the  property,  life  or  limb  of  any 
person  shall  be  fined,"  is  not  unconstitu- 
tional and  void  for  the  reason  that  it 
does  not  observe  the  constitutional  guar- 
anty of  sufficiently  advising  the  defendant 
of  the  nature  of  the  accusation  against 
him,  in  that  it  is  too  indefinite  and  uncer- 
tain in  its  terms.  State  v.  Schaeffer 
(1917)  —  Ohio  St.  — ,  L.R.A.1918B,  946, 
117  N.  E.  220.  There  is  an  extended  dis- 
cussion of  tlie  point  in  the  opinion. 

The  decision  in  this  case  was  affirmed  in 
Schier  v.  State  (1917)  —  Ohio  St.  — ,  117 
N.  E.  229. 

And  a  like  provision  was  held  reason- 
able   and    valid    in    Schultz    v.     State 

(1911)  89  Neb.  34,  33  L.R.A.(N.S.) 
403,  130  N.  W.  972,  Ann.  Cas.  1912C, 
495. 

It  has  been  held  in  other  criminal 
eases  however  that  a  statute  making  it 
penal  to  operate  an  automobile  at  a  rate 
of  speed  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  and 
use  of  the  highways,  or  so  as  to  endanger 
the  life  or  limb  of  any  person,  or  the 
safety  of  any  property,  is  too  uncertain 
and  indefinite  in  its  terms  to  be  capable 
of  enforcement,  and  is  therefore  invalid. 
Holland  v.  State  (1912)  11  Ga.  App. 
769,  76  S.  E.  104;  Carter  v.  State 
(1913)  12  Oa.  App.  430,  78  S.  E.  205; 
Hayes  v.  State  (1912)  11  Ga.  App.  371, 
75  *S.  E.  523;  Com.  v.  Davidson  (1909) 
21  Pa.  Dist.  R.  885. 

And  it  has  been  held  that  an  ordi- 
nance attempting  to  make  it  imlawful 
for  any  person  to  run  or  operate  an 
automobile  ''in  a  careless  and  reckless 
manner,'^  without  undertaking  to  define 
in  any  way  what  shall  constitute  care- 
lessness and  recklessness  in  the  manner 
in  which  the  machine  is  being  operated, 
is  too  uncertain  and  indefinite  to  be  cap- 
able of  enforcement.     Haves  t.   State 

(1912)  11  Ga.  App.  371,  75 '^S.  E.  523. 
But  it  was  further  held  in  this  case 

that  a  provision  of  the  statute  prohibit- 
ing the  operation  of  an  automobile  at  a 
rate  of  speed  greater  than  6  miles  an 
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hour  upon  approaching  a  crossing  or  in- 
tersecting highways  was  sufficiently  defi- 
nite to  enable  one  to  know  what  consti- 
tuted a  violation  of  the  law  under  the 
statute,  and  was  consequently  held  not 
invalid  on  the  ground  of  uncertainty  or 
indefiniteness. 

In  a  memorandum  opinion  in  Strick- 
land V.  What  ley  (1914)  142  Ga.  802,  83 
S.  E.  856,  it  was  held  that,  while  so 
much  of  the  Act  of  August^  13,  1910, 
regulating  the  use  of  automobiles  on  the 
highway  and  prohibiting  their  operation 
at  a  rate  of  speed  greater  than  is  rea- 
sonable and  proper,  having  regard  to  the 
traffic  and  use  of  such  highway,  or  so 
as  to  endanger  the  Hfe  or  limb  of  any 
person,  or  the  safety  of  any  property,  as 
made  a  violation  of  the  act  penal,  was 
too  uncertain  and  indefinite  in  its  terms 
to  be  capable  of  enforcement,  yet  the 
measure  of  care  laid  down  in  the  act 
was  not  too  indefinite  to  furnish  a  rule 
of  civil  conduct,  the  court  stating  that 
in  most  respects  it  was  not  greatly  dif- 
ferent from  the  rule  of  ordinary  care 
which  would  apply  in  the  absence  of  a 
statute. 

And  the  validity  of  similar  provisions 
has  been  recognized  in  other  civil  cases. 
Hood  &  W.  Furniture  Co.  v.  Royal 
(1907)  —  Ala.  — ,  76  So.  965;  Fitzsim- 
mons  v.  Snvder  (1913)  181  HL  App.  70. 

And  in  Solan  v.  Pasche  (1913)  — 
Tox.  Civ.  App.  — ,  153  S.  W.  672 
where  there  was  a  like  statute,  it  was 
held  unnecessary  to  determine  whether 
the  statute  was  unconstitutional  as  be- 
ing so  vague  and  indefinite  that  it  was 
not  susceptible  of  enforcement,  the  -^ourt 
holding  that  it  was  at  least  sufficient  as 
a  remedial  statute  imposing  a  civil  duty 
so  as  to  render  its  violation  negligence 
per  se. 

In  Byrd  v.  State  (1910)  59  Tor.  Crim. 
Rep.  513,  129  S.  W.  620,  the  provision 
involved  in  the  preceding  case  was  held 
to  treat  of  a  different  purpose  than  a 
provision  of  the  statute  that  no  motor 
vehicle  should  be  driven  upon  any  public 
road  at  a  greater  rate  of  speed  than  IB 
miles  an  hour,  and  was  held  not  to  ren- 
der the  latter  provision  indefinite  or  un- 
certain. 

It  has  been  held  that  a  statute  for- 
bidding the  driving  of  automobiles  in 
excess  of  a  certain  speed  **in  the  busi- 
ness portion"  of  cities  is  not  so  im certain 
and  indefinite  as  to  render  it  void  as  a 
'  violation  of  the  constitutional  provision 
with  reference  to  due  process  of  law. 
People  V.  Dow  (1908)  155  Mich.  115, 
118  N.  A.  745.  The  court  said:  "The 
difiiculty    in    determining    in    any    case 
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whether  territory  at  particular  point  is 
either  wholly  or  partially  built  up  with 
strueturea  devoted  to  businese  does  not 
seem  to  us  to  be  either  real  or  apparent. 
Wliether  it  is  so  wholly  or  partially  built 
up  at  a  particular  point  is  a  question 
of  faet.  If  a  maxim nm  speed  within  the 
c(»porate  limits  of  a  city  was  fixed  by 
statate,  it  would  be  a  question  of  faet 
wheth^  the  accused  was  within  the 
limits.  In  either  case,  dilBculty  in  as- 
certaining the  faet  would  not  be  reason 
for  saying  the  statute  provision  was  \m- 
eertain  or  indefinite.  It  may  be  incon- 
venient for  the  driver  of  a  motor  car  to 
diminish  or  increase  speed  accordingly 
as  he  enters  and  leaves  a  portion  of  the 
city  wholly  or  partially  built  up  with 
structures  devoted  to  business,  but  this 
is  not  a  good  reason  for  saying  that  the 
requirement  is  unreasonable." 

See  also  Eichman  v.  Buchheit,  infra, 
YIL  and  proposition  from*  the  same  case, 
infra,  VL 

F.  Conflict  hetween  state  and  local 
regulations. 

The  principles  governing  the  conflict 
between  state  and  local  regulation  are 
not  distinctive  to  the  question  under  con- 
sideration, but  embrace  many  other  sub- 
jects of  regulation,  some  of  which  are 
treated  in  notes  cited  in  L.ILA.  Indexes, 
under  the  title  "Municipal  Corporations," 
subtitle,  "Ordinances  as  to  matters  cov- 
ered by  state  laws." 

Li  Kalich  v.  Knapp  (1914)  73  Or.  570, 
145  Pac.  22,  Ann.  Cas.  1916E,  1055,  re- 
versing on  rehearing  (1914)  73  Or. 
558,  142  Pac.  594,  Ann.  Cas.  1916E, 
1051,  where  a  section  of  the  Con- 
stitution provided  that  the  legislature 
should  '  not  enact,  amend,  or  repeal 
any  charter  or  act  of  incorporation 
for  aay  municipality,  and  that  the 
I^al  voters  of  municipalities  were 
granted  power  to  enact  and  amend  their 
charters  subject  to  the  Constitution  and 
criminal  laws  of  the  state,  and  another 
section  of  the  Constitution  provided  that 
the  initiative  and  referendum  powers  re- 
S€r\ed  to  the  people  were  thereby  fur- 
ther reserved  to  the  local  voters  of  every 
municipality  as  to  all  local,  special,  and 
municipal  legislation  of  every  character, 
in  or  for  their  respective  municipalities, 
and  declared  that  these  provisions  con- 
ferred ample  and  exclusive  power  upon 
the  people  of  every  municipal  corpora- 
tion to  r^olate  their  own  affairs  respect- 
ing municipal  legislation,  and  that  the 
le^lative  assembly  could  not  pass  laws 
to  repeal  or  amend  municipal  charters, 
even  by  implioation^  respecting  such  mat- 
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ters,  it  was  held  that  these  provisions  re- 
moved the  legislative  power  over  the  sub- 
ject of  municipal  traffic,  and  that  a  Motor 
Vehicle  Act  declaring  that  its  purpose 
waa  to  limit  the  authority  of  municipal- 
ities on  like  subjects,  and  providing  that 
local  authorities  should  have  no  power  to 
prescribe  a  lower  rate  of  speed  than  that 
fixed  by  the  act,  was  unconstitutional,  al- 
though the  act  provided  for  a  punish- 
ment for  its  violation.  And  to  the  same 
effect  is  Everart  v.  Fischer  (1914)  75  Or. 
316,  145  Pac.  33,  reversed  on  other 
grounds  in  (1914)  75  Or.  321,  147  Pac. 
189. 

And  in  Fremont  v.  Keating  (1917)  — 
Ohio  St.  — ,  118  N.  E.  114,  a  statute  pro- 
viding  that  lo<;al  authorities  should  not 
regulate  the  speed  of  motor  vehicles  by 
ordinance,  by  law,  or  resolution  was  held 
in  violation  of  §  3  of  art.  18  of  the  Con- 
stitution of  Ohio,  providing  that  munic- 
ipalities should  have  authority  to  adopt 
and  enforce  within  their  limits  such 
local,  police,  sanitary,  and  other  similar 
regulations  as  were  not  in  conflict  with 
the  general  laws,  as  the  legislature  could 
not  deprive  a  municipality  of  its  consti- 
tutional rights. 

And  in  this  case  an  ordinance  provid- 
ing that  no  vehicle  should  be  operated  at 
a  greater  speed  than  8  miles  an  hoar  in 
the  business  or  closely  built-up  portions 
of  the  city,  or  15  miles  an  hour  in  any 
other  portion  of  the  city,  was  held  not  in 
conflict  with  a  section  of  the  General 
Code  providing  that  whoever  operated  a 
motorcycle  or  motor  vehicle  at  a  greater 
speed  than  8  miles  an  hour  in  the  busi- 
ness and  closely  built-up  portions  of  a 
municipality,  or  more  than  15  miles  an 
hour  in  other  portions  thereof,  or  more 
than  20  miles  an  hour  outside  of  a  munic- 
ipality, should  be  flned,  and  the  ordi- 
nance was  therefore  held  valid. 

It  will  be  noticed  that  in  Roper  v. 
Grebnspon,  ante,  126,  a  statute  claiming 
to  be  exclusively  controlling,  and  making 
the  driving  of  an  automobile  in  excess  of 
25  miles  per  hour  presumptive  evidence 
of  driving  at  a  speed  not  prudent,  was 
held  not  to  annul  an  ordinance  enacted 
under  the  police  power  of  a  municipality, 
limiting  the  speed  at  various  points  in  the 
city  to  6  or  8  miles  an  hour. 

And  relying  upon  this  decision,  an 
ordinance  prescribing  a  maximum  speed 
of  8  miles  an  hour  in  the  business  dis- 
trict, and  10  miles  in  other  portions  of  a 
city,  was  held,  in  St.  Louis  v.  Hammond 
(1917)  —  Mo.  — ,  199  S.  W.  411,  not  in- 
valid on  the  ground  that  it  was  in  con- 
flict with  the  state  law. 

Apd  in  Ex  parte  Snowdan  (1910)  12 
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CaL  App.  621, 107  Pac.  724,  an  ordinance 
dividing  the  city  into  two  districts  and 
fixing  the  maximum  rate  of  speed  for  one 
of  them  at  12  miles  an  hour,  and  for  the 
other  at  20  miles,  and  providing  pemtlties 
of  fin^s  or  imprisonment  or  both,  grad- 
uated in  severity  for  first  and  subsequent 
offenses  for  all  violations  of  this  speed 
regulation,  where  the  si>eed  attained  did 
not  exceed  30  miles  an  hour,  and  provid- 
ing that  where  the  rate  exceeded  30  miles 
an  hour,  a  violation  should  be  a  misde- 
meanor and  punishable  by  imprisonment 
in  jail  for  different  terms,  was  held  not 
to  enact  regulations  at  variance  with  the 
provisions  of,  or  to  fix  a  different  penalty 
than,  the  Motor  Vehicle  Act,  which  pro- 
vided for  the  registration  of  motor  ve- 
hicles, and  the  issuance  of  licenses,  and 
the  regulation  of  speed  at  which  such 
vehicles  should  be  operated,  and  provided 
for  streets  and  highways  in  the  bound- 
aries of  incorporated  cities  and  towns  a 
maximum  rate  of  1  mile  in  six  minutes 
where  the  territory  was  closely  built  up, 
and  1  mile  in  four  minutes  elsewhere  in 
cities  and  towns,  and  provided  for  grad- 
uated penalties  for  first  and  subsequent 
violations  of  the  act  in  the  form  of 
fines  or  imprisonments,  or  both,  and 
limited  the  power  of  local  authorities  to 
enact  any  ordinance  with  reference  to 
motor  vehicles  except  in  accordance  with 
the  provisions  of  the  act. 

In  this  case  the  ordinance  was  held  to 
comply  with  the  requirements  of  the  stat- 
ute that  the  penalties  for  a  violation  of 
the  speed  laws  by  motor  vehicles  should 
be  similar  to  and  no  greater  than  those 
fixed  for  other  vehicles,  where  it  made 
the  provisions  of  the  ordinance  in  this 
respect  applicable  generally  to  all  ve- 
hicles. 

And  the  provision  of  the  ordinance  for 
the  punishment  of  driving  a  motor  vehicle 
in  excess  of  30  miles  an  hour  by  im- 
prisonment in  the  city  jail,  for  the  first 
offense  from  ten  to  fiftv  davs,  and  for 
the  second  and  subsequent  offenses  from 
thirty  days  to  six  months,  was  held  not 
so  excessive  as  to  be  out  of  harmonv  with 
the  Motor  Vehicle  Law  and  other  laws  of 
the  state. 

And  the  provision  of  the  ordinance 
prohibiting  the  driving  of  vehicles  at  a 
greater  tate  than  30  miles  an  hour  in  a 
city  was  held  not  inconsistent  with  the 
provision  of  the  statute  prohibiting  all 
motor  vehicles  from  traveling  on  any  of 
the  streets  of  the  city  enacting  such 
ordinance  at  a  greater  rate  of  speed  than 
15  miles  an  hour,  as  the  effect  of  the 
ordinance  was  merely  to  impose  a  punish- 
ment for  a  more  flagrant  violation  of  the 
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rights  of  the  public  than  the  legislature 
had  seen  fit  to  punish. 

It  has  been  held  that  a  city  ordinance 
limiting  the  speed  of  automobiles  to  ten 
miles  an  hour  does  not  undertake  to 
license  them  to  run  at  a  speed  in  excess 
of  8  miles  an  hour,  and  does  not  conflict 
with  a  provision  of  the  state  law  forbid- 
ding their  running  on  the  roads  and  high- 
ways of  the  state  at  a  speed  of  more  than 
8  miles  an  hour,  and  does  not  therefore 
violate  §  89  of  the  Alabama  Constitution. 
Adler  v.  Martin  (1912)  179  Ala.  97,  59 
So.  597.  The  court  stated  that  it  was 
merely  a  matter  of  policy  whether  a  city 
might  choose  to  punish  those  who  ex- 
ceeded any  specified  rate  of  speed  and 
that,  the  state  law  not  forbidding,  they 
might  with  respect  to  their  own  streets 
prescribe  a  rate  of  speed  either  lower  or 
higher  than  that  fixed  by  statute;  so  far, 
at  least,  as  their  own  punitive  action  is 
concerned. 

And  in  Hood  &  W.  Furniture  Co.  v. 
Royal  (1907)  —  Ala.  — ,  76  So.  965,  an 
ordinance  providing  that  it  should  be  un- 
lawful to  operate  or  run  any  motor  ve- 
hicle upon  the  public  highway  in  a  cer- 
tain city  recklessly,  or  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper, 
having  regard  to  the  width,  traffic,  and 
use  or  a  highway,  or  so  as  to  endanger 
property  or  the  life  or  limb  of  any  per- 
son, was  held  not  void  for  inconsistency 
with  a  statute  worded  in  substantially 
the  same  manner,  but  containing  a  pro- 
vision  that  a  rate  of  speed  in  excess  of 
30  miles  an  hour  for  a  stated  distance 
should  be  presumptive  evidence  of  travel- 
ing at  a  rate  of  speed  not  careful  and 
prudent,  although  the  ordinance  in  ques- 
tion contained  no  such  provision. 

And  in  Bellingham  v.  Cissna  (1906)  44 
Wash.  397,  87  Pac.  481,  the  power  given 
to  a  city  to  regulate  and  control  the  use 
of  a  street  was  held  not  impaired,  so 
that  it  could  not  enact  an  ordinance  mak- 
ing it  unlawful  to  operate  an  automobile 
on  its  public  streets  at  a  greater  rate  of 
speed  than  6  miles  an  hour,  by  reason 
of  the  Motor  Vehicle  Act  of  1005,  bv 
which  it  was  provided  that  motor  vehicles 
should  not  be  driven  in  any  city  or  vil- 
lage at  a  greater  rate  of  speed  than  1 
mile  in  five  minutes,  and  that  municipal- 
ities should  have  no  power  to  pass  any 
ordinance  requiring  the  owner  of  a  motor 
vehicle  to  obtain  a  license,  or  excluding 
such  vehicles  as  had  complied  with  the 
Motor  Vehicle  Act  "from  the  free  use 
of  such  public  roads"  and  there  being  a 
further  provision  that  no  person  should 
drive  a  motor  vehicle  at  any  sj^eed 
greater  than  was  reasonable  and  proper, 
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having  regard  to  the  traffie  and  use  of 
the  way  by  others. 

The  court  in  this  case  stated  that  it 
might;  upon  a  casual  examination,  appear 
from  a  proviso  'which  followed  the  fore- 
goincr  provision,  and  which  stated  that 
nothing  in  the  act  should  be  construed 
is  limiting  the  power  of  local  authorities 
to  make  ordinances  in  addition  to  the 
provision  of  the  Motor  Vehicle  Act  re- 
specting automobiles  which  are  offered 
to  the  public  for  hire,  that  the  state 
thereby  reserved  to  itself  the  exclusive 
right  to  r^ulate  the  speed  of  automobiles 
kept  for  private  use,  while  permitting 
local  authorities  to  regulate  those  offered 
to  the  public  for  hire;  but  stated  that 
the  direct  result  of  such  an  interpreta- 
tion wouid  be  to  hold  that  although  one 
citizen  driving  a  motor  oar  kept  for  pri- 
vate use  only  wouid  not  be  subject  to 
mnnieipal  control  in  the  matter  of  speed, 
yet  another  would,  if  he  happened  to 
drive  an  automobile  which  was  offered 
to  the  public  for  hire,  and  that  an  ordi- 
nance regulating  speed  in  the  one  instance 
and  not  in  the  other  would  be  class  l^is- 
lation  and  invalid,  and  that  a  statute  au- 
thorizing snch  class  legislation  would  al- 
so be  void;  and  the  proviso  in  question 
was  therefore  construed  not  to  contem- 
plate ordinances  pertaining  to  the  speed 
of  automobiles  which  were  offered  to  tbe 
public  for  hire,  but  to  refer  to  ordinances 
regulating  the  fare,  and  like  provisions 
with  respect  to  public  vehicles. 

And  in  Christenscn  v.  Tate  (1910)  87 
Neb.  848,  128  N.  W.  622,  it  was  held  that 
the  general  control  of  its  streets  given  a 
city  by  a  statute  was  subject  to  the  gen- 
eral laws  of  the  state,  and  must  not  be 
so  exercised  as  to  violate  those  laws,  but 
that  the  fact  that  the  legislature  had  pro- 
vided limitations  upon  the  speed  of  motor 
vehicles  did  not  prevent  further  restric- 
tions by  the  city,  if  they  were  reasonable 
and  made  necessary  by  special  condi- 
tions and  circumstances  that  were  plain- 
ly not  considered  by  the  legislature  and 
did  not  prohibit  or  restrict  the  free  use 
of  the  streets,  and  where  it  was  not 
shown  that  such  free  use  was  restricted 
by  an  ordinance  providing  that  no  auto- 
mobile should  be  driven  in  the  streets  of 
a  city  at  a  greater  rate  of  speed  than  8 
miles  an  hour,  and  that  in  turning  a 
comer  of  any  street  or  avenue^  or  cross- 
ing the  intersection  of  any  street  or  ave- 
nue, or  in  any  alley  of  the  city,  the  speed 
should  not  be  greater  than  4  miles  an 
hoar,  it  was  held  that  the  ordinance  was 
properly  admitted  in  evidence  in  an 
action  against  the  driver  of  an  automo- 
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bile  to  recover  for  an  injury  received 
when  his  machine  collided  with  a  buggy. 

And  in  Windsor  v.  Bast  (1917)  —  Mo. 
App.  — ,  199  S.  W.  722,  a  section  of  the 
Motor  Vehicle  Statute  of  1911  r^ulating 
the  speed  at  which  automobiles  might  be 
driven  "on  the  public  highway  of  this 
state"  was  held  intended  to  regulate  the 
speed  of  such  vehicles  on  public  roads 
outside  of  a  city,  and  not  intended  to 
regulate  the  speed  within  the  limits  of 
cities  below  which  they  could  not  go  in 
establishing  their  limits  of  speed. 

In  Com.  V.  Tyler  (1908)  199  Mass.  490, 
85  N.  B.  569,  the  jwwer  to  regulate  the 
speed  of  automobiles,  which  the  park 
connnission  was  held,  in  Com.  v.  Grown- 
inshield  (1905)  187  Mass.  221,  68  L.R.A. 
245,  72  N.  E.  963  (set  out  in  the  prior  an- 
notation) to  have,  was  held  to  be  unaf- 
fected by  Stat.  1905,  chap.  366,  §  1,  or 
Stat.  1906,  chap.  412,  §  1. 

It  will  be  noticed  that  in  the  preceding 
cases  no  conflict  was  held  to  exist  be- 
tween the  state  and  local  regulations, 
while  in  the  following  cases  there  was 
decided  to  be  such  a  conflict  or  want  of 
power  as  to  invalidate  the  municipal  re^- 
ulationa. 

Thus,  in  Baraboo  v.  Dwyer  (1917)  — 
Wis*  — ,  165  N.  W.  297,  an  ordinance  pro- 
viding that  it  should  be  unlawful  for  an^ 
person  to  drive  an  automobile  over  any 
bridge  within  the  city  limits  at  a  rate  of 
speed  exceeding  10  miles  an  hour,  re- 
gardless of  particular  conditions,  was 
held  to  be  in  conflict  with  the  Motor 
Vehicle  Law  which  provided,  in  part,  that 
motor  vehicles  should  not  be  driven  with- 
in the  corporate  limits  of  a  city  at  a 
speed  exceeding  15  miles  an  hour,  and 
that  no  person  should  operate  such  a  ve- 
hicle recklessly  or  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper, 
having  regard  to  the  width,  traffic  and 
use  of  the  highway  and  the  general  and 
usual  rules  of  the  road,  or  so  as  to  en- 
danger the  property,  life,  or  limb  of  any 
person,  and  further  providing  that  no 
city  should  have  power  to  enact  any 
ordinance  requiring  local  registration,  or 
other  requirements  in  any  manner  exclud- 
ing or  prohibiting  any  automobile  whose 
owner  had  complied  with  the  provisions 
of  the  Motor  Vehicle  Act  from  the  free 
and  unobstructed  use  of  the  public  high- 
ways, hmt  providing  that  it  should  not 
prohibit  any  city  from  passing  any  ordi- 
nance in  strict  conformity  with  the  pro- 
visions of  such  act,  imposing  the  same 
penalty  for  a  violation  of  any  of  the  pro- 
visions of  the  act  where  such  violations 
occur  within  such  city  or  town. 
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And  where  a  Motor  Vehicle  Act  pro- 
vided that  it  should  not  be  construed  as 
changing  or  interfering  with  any  regula- 
tion or  ordinance  adopted  by  a  munici- 
pality^  regulating  the  running  and  opera- 
tion of  automobiles,  ^'provided  such  reg- 
ulation or  ordiniince  is  not  in  conflict 
with  the  provisions  of  this  act/'  and  the 
act  forbade  a  greater  speed  than  6  miles 
an  hour  on  approaching  crossings,  an 
ordinance  allowing  a  speed  of  10  miles  an 
hour  at  crossings  in  the  city  was  held  in 
conflict  with  the  Motor  Vehicle  Act,  and 
therefore  ino)>erative  and  null  and  void. 
Carter  v.  State  (1913)  12  Ga.  App.  430, 
78  S.  E.  206. 

And  in  Jones  v.  Stokes  (1916)  145  Cla. 
746,  89  S.  E.  1078,  an  act  regulating  the 
running  of  automobiles  in  a  certain  coun- 
ty and,  among  other  things,  providing 
that  the  speed  of  such  vehicles  should 
not  be  over  20  miles  an  hour,  was  held 
abrogated  by  a  general  statute,  the  cap- 
tion of  which  stated  that  it  was  "to  pro- 
vide uniform  rules  regulating  the  running 
and  speed''  of  motor  vehicles,  and  which 
prohibited  the  running  of  automobiles  at 
a  rate  of  speed  greater  than  is  reasonable 
and  proper,  having  regard  to  the  traffic 
and  use  of  the  highway,  and  forbidding 
a  speed  greater  than  G  miles  an  hour  at 
crossings. 

And  an  ordinance  forbidding  the  driv- 
ing of  any  automobile  on  the  streets  or 
highways  of  a  town  at  a  greater  speed 
than  15  miles  an  hour,  and  providing  for 
a  fine  for  a  violation,  is  invalid  where  it 
is  provided  by  statute  that  no  ordinance 
shall  impose  a  penalty  for  the  commis- 
sion of  an  act  punishable  as  a  crime  or 
ofifense  by  a  statutory  law  of  the  state, 
and  a  statute  is  in  force  providing  that 
**every  person  who  shall  ride  or  drive 
faster''  than  a  certain  speed  in  the  com- 
pact part  of  a  town  or  village  shall  be 
subject  to  a  stated  fine,  the  words  ^^ride 
or  drive"  not  being  restricted  to  horses, 
but  also  being  applicable  to  motor  ve- 
hicles. State  V.  Thurston  (1907)  28  &.  I. 
265,  66  Atl.  680. 

In  Re  Smith  (1914)  26  GaL  App.  116, 
146  Pac.  82,  it  was  held  that  except  as  to 
^'municipal  affairs/'  concerning  which 
cities  having  freehold  charters  are,  by 
the  Constitution,  given  exclusive  author- 
ity to  pass  ordinances,  and  except  where 
the  estate  has  relinquished  control  to 
municipalities,  the  state  in  its  sovereign 
capacity  has  the  original  right  to  control 
all  public  streets  and  highways,  and  that 
this  carries  with  it  the  power  to  make 
regulations  for  the  use  of  streets  in  in- 
corporated  cities   and    towns;   and  the 
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court  stated  that  the  control  of  the  use 
of  public  streets  had  not,  so  far  as  they 
were  aware,  been  relinquished  by  the 
state. 

And  in  this  case  the  Motor  Vehicle  Act 
of  1913,  the  title  to  which  declared  its 
intention  to  be  to  repeal  all  acts  incon- 
sistent as  well  as  in  conflict  with  the 
act,  and  in  the  body  declaring  that  public 
highways  should  include  any  public 
street,  avenue,  alley,  park,  parkway,  or 
public  place  in  any  county  or  incorporat- 
ed city,  and  fixing  difl^erent  rates  of  speed 
for  vehicles  to  meet  the  requirements  for 
safety  and  travel  on  the  streets  of  cities 
and  towns,  and  directing  the  local  au- 
thorities having  charge  of  the  streets  to 
assist  in  the  execution  of  the  law,  was 
held  intended  to  provide  uniform  regula- 
tions to  govern  all  persons  in  operating 
motor  vehicles  in  incorporated  cities  and 
towns,  unless  it  might  be  where  some  ex- 
ceptional conditions  in  such  cities  and 
towns  demanded  a  lower  rate  of  speed  in 
some  part  than  was  prescribed  by  the 
state  law. 

And  it  was  held  that  an  ordinance  fix- 
ing a  uniform  rate  of  speed  for  motor  ve- 
hicles of  12  miles  an  hour  for  all  parts 
of  a  city  was  in  conflict  with  a  state  law 
providing,  among  other  regulations,  that 
where  the  operator's  view  of  the  road 
traffic  is  obstructed  either  upon  ap- 
proaching an  intersecting  way,  or  in 
traversing  a  crossing  or  intersection  of 
ways,  or  in  approaching  or  traversing  a 
bridge,  dam,  trestle,  causeway,  or  via- 
duct, or  going  around  comers  or  a  curve 
in  a  street  or  highway,  the  speed  limit 
shair  be  10  miles  an  hour. 

And  it  was  held  that  the  authority  of 
a  city  of  the  sixth  class,  under  §  11,  art. 
11,  of  the  Constitution,  providing  that 
any  municipality  might  make  and  en- 
force within  its  limits  such  local  police 
and  other  regulations  as  are  not  in  con- 
flict with  the  general  laws,  went  no  fur- 
ther than  to  empower  such  cities  to  make 
and  enforce  within  their  limits,  such 
local  police  and  other  regulations  only 
as  were  not  in  conflict  with  the  general 
laws. 

In  this  case,  where  the  Motor  Vehicle 
Act  provided  for  different  rates  of  speed 
in  different  parts  of  municipalities,  and 
directed  local  authorities  to  post  notices 
requiring  persons  using  the  street  ''to 
slow  down  —  miles"  it  was  held  that  the 
blank  space  was  not  intended  by  the 
legislature  to  authorise  a  municipality  to 
insert  therein  the  speed  prescribed  by  it, 
as  distinguished  from  the  speed  pre- 
scribed by  the  acts.     The  court  stated 
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that  it  was  inconceivable  that  the  legis- 
lature in  requiring  the  local  authorities 
to  post  notices  of  the  speed  permitted 
imder  the  state  law  contemplated  that 
the  local  authorities  might  allow  a  dif- 
ferent speed  over  the  same  streets  and 
punish  the  person  who  exceeded  it.  The 
faet  that  the  Motor  Vehicle  Act  of  the 
state  was  passed  subsequently  to  the  en- 
actment of  the  ordinance  was  held  in  this 
ease  not  to  prevent  a  conflict  between  the 
two,  the  court  stating  that  it  was  im- 
material how  or  when  the  conflict  arose, 
if,  at  the  time  of  the  alleged  violation, 
the  ordinance  was  in  conflict  with  the 
existing  general  law. 

And  in  Hartje  v.  Moxley  (1908)  235  lU. 
164,  85  N.  E,  216,  it  was  lield  that  local 
authorities  are  without  power  to  suspend 
the  provisions  or  lessen  the  restriction  of 
the  sections  of  the  Motor  Vehicle  Act 
with  respect  to  speed,  and  that  the  fact 
that  park  commissioners  had,  prior  to  the 
passajre  of  such  act,  established  by  ordi- 
nance the  rate  of  speed  for  motor  vehicles 
in  parks  and  boulevards,  did  not  prevent 
the  provisions  of  the  Motor  Vehicle  Act 
as  to  speed  from  being  applicable  to  the 
operation  of  automobiles  in  the  park  in 
question. 

In  People  v.  Bell  (1914)  31  N*.  T.  Crlm. 
Rep.  370, 148  N.  Y.  Supp.  753,  where  the 
statute  provided  that  local  authorities 
should  have  no  power  to  pass  any  ordi- 
nance requiring  owners  of  motor  vehicles 
tn  obtain  licenses,  or  excluding  them  from 
the  free  use  of  the  public  highways,  and 
that  no  ordinance  inconsistent  with  the 
provisions  of  the  statute  should  have  any 
effect,  provided,  however,  that  such  au- 
thorities mi^ht  limit  by  ordinance  the 
speed  of  motor  vehicles  on  the' public 
hijjhways,  such  speed  limitations  not  to 
he  in  any  case  less  than  1  mile  in  four 
minutes,  on  condition  that  the  city  or 
villap:e  should  have  placed  certain  de- 
seribed  signs  on  the  highway  warning 
travelers  of  the  rate  of  speed  allowed, 
and  also  provided  that  copies  of  all  local 
♦ordinances  should  be  filed  with  the  secre- 
tary of  state  at  least  thirty  days  before 
they  should  respectively  take  effect,  it 
was  held  that  an  ordinance  passed  by  a 
municipality  could  have  no  effect  unless 
it  limited  the  speed  ''on  tho  public  high- 
ways," and  unless  the  signs  provided  for 
had  been  put  in  place  and  a  copy  of  the 
ordinance  filed  in  conformity  with  the 
provisions  of  the  statute;  axkd  a  village 
was  held  to  have  no  authority  by  virtue 
of  such  statute  to  pass  an  ordinanee  reg- 
ulating the  speed  of  motor  vehicles  'Vith> 
in  the  corporate  limits  of  the  village^'' 
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as  the  village  authorities  were  authorized 
to  limit  the  speed  only  upon  the  public 
highways. 

It  has  been  held,  under  the  provisions 
of  the  New  York  Motor  Vehicle  Act  of 
1904,  permitting  local  authorities  of 
cities  and  villages  to  "limit  by  ordinance, 
rule  or  regulation  hereafter  adopted  the 
speed  of  motor  vehicles  on  the  public 
highways,"  that  a  city  or  village  is  au- 
thorized to  prescribe  a  lower  rate  of 
speed  within  its  territorial  jurisdiction 
than  that  permitted  by  the  Motor  Vehicle 
Law  itself,  provided  the  ordinance  by 
which  this  is  accomplished  prescribes  the 
same  rate  for  all  other  vehicles,  the  same 
penalties  for  a  violation  thereof  appli- 
cable to  all  other  vehicles,  and  provided 
that  before  the  ordinance  becomes  ef- 
fective signs  have  been  erected  which 
notify  drivers,  upon  entering  the  limits 
of  the  municipality,  that  they  are  re- 
quired to  lessen  their  speed  to  the  rate 
established  by  the  ordinance.  People  ex 
rel.  Hainer  v.  Keeper  of  Prison  (1907) 
190  N.  Y.  315,  83  N.  E.  44,  affirming 
(1907)  121  App.  Div.  645, 106  N.  Y.  Supp. 
314. 

But  the  enactment  of  such  an  ordi- 
nance by  a  city  does  not  prevent  a  pros- 
ecution for  a  violation  of  the  speed  pro- 
visions of  the  Motor  Vehicle  Act  itself, 
although  the  alleged  violation  was  with> 
in  the  limits  of  the  city  passing  such 
ordinanee.    Ibid. 

In  People  v.  Dwyer  (1912)  27  N.  Y. 
Crim.  Rep.  216,  140  N.  Y.  Supp.  475,  af- 
firming (1911)  26  N.  Y.  Crim.  Rep.  315, 
136  N.  Y.  Supp.  14:8,  it  was  held  that  a 
local  ordinance  of  the  city  of  New  York 
regulating  the  speed  of  mptor  vehicles 
was  not  superseded  by  the  Motor  Vehicle 
Law  of  1904  and  its  amendtnents,  which 
prohibited  local  ordinances  ^^except  as 
herein  otherwise  provided,"  and  in  the 
same  section  expressly  provided  that  the 
inhibition  against  local  ordinances  should 
not  apply  to  cities  of  the  first  class. 

In  Chicago  v.  Kluever  (1913)  257  lU. 
317,  100  N.  E.  917,  where  the  Motor 
Vehicle  Act  provided  that  no  owner  o£ 
a  motor  vehicle,  except  motor  trucks  and 
motor-driven  commercial  vehicles,  should 
be  limited  as  to  speed  upon  any  publio 
street  except  as  provided  in  the  act, 
the  court  stated  that  it  seemed  impos- 
sible to  give  to  this  provision  any 
other  construction  than  that  the  legis- 
lature intended  to  prevent  the  authori- 
ties of  the  cit3',  even  if  its  streets  and 
crossings  were  crowded  with  people, 
from  liifiiting  the  speed  of  automo- 
'  biles    and    engine-driven    vehicles   to   a 
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less  rate  than  10  miles  an  hour,  with 
the  exception  of  motor  trucks  and  motor- 
driven  commercial  vehicles,  which  were 
expressly  excepted  from  the  prohibition. 
The  question  at  issue  in  this  case  was 
the  validity  of  an  ordinance  requiring 
operators  of  motor  vehicles  engaged  in 
the  transportation  of  passengers  to  be 
examined  and  licensed  by  the  munici- 
pality. 

In  Ee  Automobile  Acts  (1905)  15  Pa. 
Dist.  R.  83,  where  the  Act  of  1905  fixed 
the  maximum  rate  of  speed  at  which 
motor  vehicles  might  be  operated  within 
the  corporate  limits  of  cities  or  villages 
at  not  greater  than  1  mile  in  six  minutes, 
and  outside  such  corporate  limits  at  not 
exceeding  1  mile  in  three  minutes,  with 
a  proviso  that  in  towns  of  the  first  class 
the  commissioners,  under  certain  condi- 
tions, might  fix  by  ordinance  a  speed 
rate  of  not  less  than  1  mile  in  six  minutes 
in  the  sections  of  the  township  where 
they  considered  such  rate  necessary  for 
public  safety,  and  further  provided  that, 
notwithstanding  the  maximum  speed 
stated,  no  person  should  drive  an  auto- 
mobile at  a  greater  speed  than  was  rea- 
sonable under  the  circumstances  ob- 
taining at  any  time  or  at  any  place,  it 
was  stated  in  the  opinion  of  the  attorney 
general  that  no  city,  borough,  or  other 
municipality  might  legally  fix  a  maximum 
speed  limit  within  its  boundaries  less 
than  the  speed  limit  provided  for  in  this 
section. 

It  was  further  stated  in  this  opinion 
that  the  Act  of  1905,  regulating  the 
speed  and  use  of  automobiles,  super- 
seded and  repealed  the  Act  of  1903. 

And  in  Ex  parte  Wright  (1917)  —  Tex. 
Crim  Rep.  — ,  199  S.  W.  486,  the  Act  of 
1907,  prescribing  rates  of  speed  for  the 
operation  of  motor  vehicles,  and  author- 
izing municipalities  to  fix  the  speed  at 
which  such  vehicles  should  be  operated 
within  their  limits,  was  held  to  be  re- 
pealed by  the  Act  of  1917,  prescribing 
the  speed  at  which  motor  vehicles  should 
be  driven  within  and  without  incorporat- 
ed towns  and  cities,  and  providing  that 
such  limitations  should  be  exclusive  of 
all  other  limitations  fixed  by  any  law  of 
the  state,  or  any  political  subdivision 
thereof,  and  that  local  authorities  should 
have  no  power  to  pass  any  ordinance  in 
any  way  conflicting  with,  or  inconsist- 
ent with,  the  provisions  of  such  act,  and 
that  no  ordinance  then  in  force  relating 
to  the  speed  at  which  such  vehicles 
should  be  operated  should  have  any 
force. 


VI,  Necessity  for  and  omnpliance  wUH 
provisions  with  respect  to  placing 
signs. 

Provisions  are  found  in  many  of  the 
acts  regulating  the  speed  of  automobiles 
for  the  erection  of  signs  warning  drivers 
of  the  speed  allowed  in  the  particular 
locality,  and  the  construction  of  these 
provisions  and  the  necessity  of  com- 
pliance therewith  have  been  involved  in 
numerous  cases. 

It  has  been  held  that  an  ordinance 
providing  that  no  automobile  should  be 
driven  faster  than  a  stated  speed  with- 
in a  radius  of  half  a  mile  of  a  named 
bridge  was  not  uncertain  because  no  pro- 
vision was  made  for  establishing  or  mark- 
ing in  any  way  the  limits  of  the  district 
so  that  a  driver  might  know  when  he 
reached  a  half-mile  radius,  the  court 
stating  that  they  did  not  deem  it  neees- 
sary  for  the  municipality  to  erect  signs 
at  the  city  limits  or  elsewhere  to  inform 
the  traveler  at  what  point  the  area  of 
limited  speed  began.  Eichman  v.  Buch- 
heit  (1906)  128  Wis.  385, 107  N.  W.  325, 
8  Ann.  Cas.  435. 

In  State  v.  Buchanan  (1911)  32  R.  I. 
490,  79  Atl.  1114,  under  the  provisions  of 
.the  Law  of  1909,  providing  that  "closely 
built  up"  shall  mean  (a)  the  territory 
of  a  city  which  is  at  that  point  built  up 
with  structures  devoted  to  business;  (b) 
the  territory  of  a  city  not  devoted  to 
business  where  for  not  less  than  ^  of  a 
mile  the  dwelling  houses  upon  such  high- 
way averaged  less  than  100  feet  apart, 
and  (c)  the  territory  outside  of  a  city  or 
village  contiguous  to  a  public  highway 
within  a  distance  of  1  mile  from  any 
postofiice,  provided  that  for  a  distance 
of  at  least  ji  of  a  mile  within  such  limits 
the  dwellings  on  the  highway  average 
less  than  100  feet  apart,  and  provided 
that  the  city  and  town  officers  having 
charge  of  the  highway  shall  have  placed 
conspicuously  thereon  signs  of  aufiicient 
size  to  be  easily  readable,  it  was  held 
that  the  last  definition,  including  the 
I  provisos,  had  reference  to  territory  out- 
side the  limits  of  a  city  or  village,  and 
that  it  was  therefore  unnecessary,  in  a 
complaint  charging  a  violation  of  the 
statute  by  driving  a  motor  vehicle  in  a 
stated  city  on  a  highway  where  the  ter- 
ritory contiguous  thereto  was  closely 
built  up,  to  allege  and  prove  the  existence 
of  signs  and  arrows  within  the  city 
limits,  as  these  were  not  required  by  the 
terms  of  the  statute. 

And  in  People  v.  Untermyer  (1912) 
153  Ai>p.  Div.  176,  138  N.  Y.Supp.  334, 
an  ordinance  of  the  city  of  New  York 
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which  regulated  the  speed  ftt  which 
motor  vehicles  should  be  driven  over  the 
streets  of  the  municipality^  but  which 
made  no  provision  for  the  posting  of 
signs,  was  held  not  invalid  on  the  ground 
that  it  did  not  comply  with  the  Highway 
Laws,  chap.  374>  of  the  Laws  of  1910, 
which  gave  local  authorities  the  right  to 
regulate  the  speed  of  motor  vehicles  upon 
certain  conditions,  one  of  whieh  was  the 
posting  of  signs  at  the  diHEerent  points 
where  the  speed  limit  was  changed,  there 
being  a  provision  in  such  act  that  noth- 
ing: in  it  should  impair  the  validity  or  ef* 
feet  of  any  ordinances  regulating  the 
speed  of  motor  vehicles  in  any  city  of  the 
first  class,  notwithstanding  the  exception 
wit^  re<2rard  to  such  cities  was  awkwardly 
phrased. 

And  a  like  result  was  reached  in  Peo- 
ple V.  Dwyer  (1912)  27  N.  Y.  Grim.  Rep. 
215,  140  N.  Y.  Supp.  475,  aflSrming 
( 1911)  26  K.  Y.  CrisL  Bep.  315,  136  N. 
Y.  Supp.  148. 

In  People  v.  Hayes  (1910)  66  Misc. 
606,  124  N.  Y.  Supp.  417,  where  a  stat- 
ute provided  in  substance  that  no  person 
should  operate  a  motor  vehicle  upon  any 
public  highway  where  the  territory  con- 
tiguous thereto  was  closely  built  up  at 
a  greater  rate  than  1  mile  in  six  minutes, 
or  elsewhere  in  a  city  or  village  at  a 
greater  rate  than  1  mile  in  four  minutes, 
or  elsewhere  outside  of  a  city  or  village 
at  a  greater  rate  than  1  mile  in  three 
minutes,  and  defined  fully  the  meaning 
of  "closely  built  up,"  and  provided  fur- 
ther, that  local  authorities  having  charge 
of  the  highway  should  have  placed  con- 
spicuously thereon  signs  of  sufficient  size 
to  be  easily  readable  by  a  peirson  using 
the  highway,  bearii^  the  words  ''Slow 
down  to  10  miles,"  and  also  an  arrow 
pointing  in  the  direction  where  the  speed 
was  to  be  reduced,  it  was  held  that  its 
purpose  was  to  make  certain  uniform 
speed  regulations  applicable  to  the  whole 
state,  and  that  it  required  the  erection  of 
signs  in  all  areas  throughout  the  state 
in  which  the  speed  was  restricted' to  10 
miles  an  hour,  and  that  an  information 
charging  one  with  driving  a  motor  ve- 
hicle upon  a  closely  built-up  portion  of  a 
street  at  a  speed  exceeding  10  miles  an 
hour,  bnt  which  failed  to  allege  the 
presence  of  the  statutory  sign,  was  in- 
sufficient to  allege  a  crime. 

It  has  been  held  that  a  statute  author- 
izing municipalities  to.  enact  speed  regu- 
lations for  mot6r  vehicles,  on  condition 
that  they  place  a  sign  giving  the  name  of 
the  municipality  and  a  caution  to  slow 
down   to   a   specified   number   of  miles 
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"where  the  city  or  town  line  crosses  the 
highway,"  was  enacted  for  the  pur})ose 
of  giving  warning  to  drivers,  that  they 
might  not  unwittingly  violate  municipal 
regulations;  and  that  it  did  not  require 
the  signs. to  be  placed  exactly  upon  the 
boundary  line,  and  that  the  fact  that  cer- 
tain signs  within  a  municipality  were 
placed  at  short  distances  inside  the 
border  line,  and  that  one  was  placed  at 
a  distance  of  500  feet  from  the  bound- 
ary line,  did  not  render  a  speed  ordi- 
nance of  the  city  invalid.  Pilgrim  v. 
Brown  (1914)  108  Iowa,  177,  150  N..W 
1. 

The  court  in  this  case  stated  that  there 
was  nothing  in  the  statute  to  prevent  a 
city  from  limiting  its  speed  regulations 
to  some  definite  part  of  its  territory  and 
leaving  the  rest  open  and  unregulated, 
that  many  municipalities  embraced  with- 
in their  limits  considerable  margins  of 
agrieultural  or  other  lands,  not  thickly 
settled,  where  there  was  no  occasion  for 
the  application  of  city  regulations  gov- 
erning speed;  and  that  should  any  munic* 
ipality,  under  such  conditions,  adopt 
speed  regulations  making*  them  appli* 
cable  only  to  that  part  of  its  territory  oc- 
cupied by  the  city  proper,  it  would  be 
most  unreasonable  to  say  that  to  make 
them  effective  signposts  must  be  placed 
out  upon  the  boundary  line,  and  within 
territory  which  was  exempted  there- 
from. 

It  has  been  held  that  the  requirements 
of  a  statute  providing  for  signs  contain- 
ing the  words,  "Slow  down  to  10  miles 
an  hour,"  and  also  an  arrow  pointing  in 
the  direction  where  the  speed  is  to  be 
reduced,  are  not  satisfied  by  a  sign  whieh 
contains  no  arrow,  but  merely  the  direc- 
tion to  slow  down,  as  neither  the  words 
nor  the  arrow  could  be  omitted.  People 
V.  Hayes  <N.  Y.)  supra. 

Vli.  streets,    eroaaingaf   veMcieBf   efe., 
within  operaUon  of  reguUtttons, 

The  courts  have  been  called  upon  in 
a  number  of  cases  to  pass  upon  the  mean- 
ing of  provisions  describing  the  ways  to 
which  speed  regulations  are  applicable. 

It  has  been  held  that  a  plank  street  is 
"a  paved  street"  within  the  meaning  of  a 
Motor  Vehicle  Act  prescribing  a  certain 
rate  of  speed  on  paved  streets.  Heath 
V.  Seattle  Taxicab  Co.  (1913)  73  Wash. 
177, 131  Pac.  843.  The  court  stated  that 
the  term  "paving,"  when  used  in  its  gen- 
eral sense,  as  was  evidently  intended  in 
the  ordinance,  must  be  held  to  include 
the  placing  of  any  substance  on. a  street 
so  as  to  form  an  artificial  roadway,  or 
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wearing  surface,  which  changes  the 
iiatural  condition  or  surface  of  the  street. 

And  a  bridge  has  been  held  a  "public 
highway"  within  the  meaning  of  a  Motor 
Vehicle  Act  regulating  the  speed  of 
motor  vehicles.  Baraboo  v.  Dwyer 
(1917)  —  Wis.  — ,  165  N.  W.  297. 

And  the  words  "public  road  or  high- 
way" have  been  held  synonomous  with,  or 
at  least  to  include,  a  public  street. 
Schier  v.  State  (1915)  —  Ohio  St.  — , 
117  N.  E.  229. 

So  the  phrase  "highways  of  this  state," 
as  used  in  an  act  regulating  the  speed  of 
motor  vehicles,  has  been  held  to  include 
all  public  roads  and  streets.  Ware  v. 
Lamar  (1915)  16  Ga.  App.  560,  85  S.  E. 
824. 

And  the  term  "public  highway,"  as 
used  in  a  statute  forbidding  the  driving 
of  an  automobile  upon  any  public  high- 
way at  a  speed  exceeding  12  miles  an 
hour,  has  been  held  to  have  been  used  in 
its  general  sense,  and  a  toll  road  within 
the  corporate  limits  of  a  village  was  held 
a  public  highway  within  the  meaning  of 
the  act.  Weirich  v.  State  (1909)  140 
Wis.  98,  22  L.R.A.(N.S.)  1221,  121  N. 
W.  652, 17  Ann.  Gas.  802. 

In  Moye  v.  Eeddick  (1915)  20  Ga.  App. 
649,  93  S.  E.  266,  the  provision  of  the 
Act  of  1910,  §  828d  of  the  Code,  provid- 
ing that  any  person  operating  an  auto- 
mobile on  any  of  the  highways  of  this 
state  shall,  "upon  approaching  a  bridge, 
dam,  high  embankment  ...  or  crossing 
of  intersecting  highways  and  railroad 
crossings,"  so  operate  the  same  as  that  he 
may  have  it  under  control,  and  operate 
it  at  a  speed  not  greater  than  6  miles  per 
hour,  was  held  applicable  to  a  street  of 
a  municipality. 

And  in  Forgy  v.  Rutledge  (1915)  167 
Ky.  182,  180  S.  AV.  90,  the  provision  of 
the  Motor  Vehicle  Act  of  1910,  declaring 
that  motor  vehicles  should  not  be  run  at 
a  greater  rate  than  15  miles  per  hour,  was 
held  not  to  refer  to  their  use  on  public 
highways  outside  of  the  corporate  limits 
of  a  city  or  town  alone,  but  applicable 
also  to  the  operation  of  such  machines  on 
the  streets  of  a  city  or  town.  The  act  in 
question  provided  that  no  person  should 
drive  a  motor  vehicle  "upon  any  public 
highway"  at  a  speed  greater  than  was 
reasonable  and  proper,  having  regard  to 
the  traffic  and  use  of  the  highways,  and 
that  if  the  rate  of  speed  of  any  such  ve- 
hicle operated  upon  any  public  highway 
where  it  parsed  through  the  closely  built- 
up  business  portion  of  a  city,  town,  or 
village  exceeded  10  miles  an  hour  for  a 
certain  distance,  or  if  the  rate  of  such 
vehicle  operated  upon  any  public  high- 
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way  where  the  same  passed  through  the 
residential  portion  of  eity,  town,  or  vil- 
lage exceeded  15  miles  an  hour  for  a  cer- 
tain distance,  or  if  the  rate  of  such  ve- 
hicle on  any  public  highway  outside  of 
the  closely  built-up  business  portion  and 
the  residential  portions  of  an  incor- 
porated city,  town,  or  village  exceeded  20 
miles  an  hour  for  a  specified  distance, 
such  rate  of  speed  should  be  prima  facie 
evidence  that  the  one  operating  the  car 
was  running  at  a  rate  of  speed  greater 
than  was  reasonable  and  proper;  and  in 
another  section  of  the  statute  it  was  pro- 
vided that  nothing  therein  should  be  con- 
strued as  atfecting  the  power  of  munici- 
pal corporations  to  make  and  enforce 
ordinances,  rules,  and  regulations  affect- 
ing motor  vehicles  which  are  used  within 
their  limits  for  public  hire.  It  was  not 
claimed  in  this  case  that  any  ordinance 
had  been  passed  by  the  city  through 
which  the  defendant  was  driving,  reg- 
ulating the  speed  at  which  the  owner  or 
hirer  of  an  automobile  should  operate 
it,  and  the  court  stated  that  in  view  of 
the  language  of  the  acts  they  were  of 
opinion  that  the  use  of  the  words  "public 
highway"  was  intended  to  include  a 
street  where  the  public  highway  was 
spoken  of  as  being  within  the  corporate 
limits  of  a  citv  or  town. 

The  contention  in  Forgy  v.  Rutledge 
(Ey.)  supra,  was  based  upon  the  obser- 
vation made  by  the  court  in  Webb  v. 
Moore  (1910)  136  Ky.  708,  125  S.  W. 
152,  that  the  section  of  the  Motor  Vehicle 
Act  of  1904  regulating  the  running  of 
motor  vehicles  did  not  apply  to  the  oper- 
ation of  these  vehicles  in  incorporated 
cities  and  towns,  but  it  was  pointed  out 
in  the  Forgy  Case  that  a  subsection  of 
the  Act  of  1904  made  its  provisions  in- 
applicable to  the  operation  of  automo- 
biles within  incorporated  cities  or  towns. 

In  Neidy  v.  Littlejohn  (1910)  146  Iowa, 
355,  125  N.  W.  198,  a  statute  providing 
that  no  person  should  drive  an  automo- 
bile outside  a  city,  town,  or  village  at  a 
greater  average  rate  of  speed  than  20 
miles  per  hour  was  held  not  to  prohibit 
the  running  of  a  motor  vehicle  at  a 
greater  rate  of  speed  than  20  miles  an 
hour  upon  country  roads. 

It  has  been  held  that  a  statute  forbid* 
ding  the  driving  of  automobiles. in  excess 
of  a  stated  speed  "in  the  business  por- 
tion" of  any  city  is  operative  not  alone 
in  a  single  central  business  area,  but  ap- 
plies also  to  all  business  districts,  al- 
though they  are  widely  separated.  People 
V.  Dow  (1908)  155  Mich.  115, 118  K  W. 
745. 

In  Hayes  v.  State  (1912)  11  Ga.  App. 
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371,  75  B.  E.  523y  an  act  prohibiting  the 
operation  of  an  automobile  at  a  rate  of 
speed  greater  than  6  miles  an  hour,  when 
approaehing  a  "crossing  or  interseeting 
highways  and  railroad  crossing"  was  held 
to  make  it  unlawful  to  approach  either  a 
crossing  of  intersecting  highways,  or  a 
railroad  crossing  upon  a  highway,  at  a 
greater  speed  than  that  stated,  and  was 
held  not  to  merely  prohibit  the  approach^ 
ing  of  a  railroad  crossing  at  a  greater 
speed  than  6  miles  an  hour. 

And  in  Eichman  v.  Buchheit  (1906) 
128  Wia.  385, 107  N.  W.  325,  8  Ann.  Cap. 
435.  an  ordinance  providing  that  no  auto- 
mobile should  be  driven  faster  than  6 
miles  an  hour  in  a  city  within  a  radius  of 
hrlf  a  mile  of  a  certain  bridge,  and 
"should  slow  down  to  4  miles  an  hour  ''at 
*^rossings,"  was  held  not  invalid  on  the 
irround  that  it  was  uncertain  because 
:here  was  nothing  to  show  whether  the 
word  "crossing"  meant  highway  crossing 
or  railroad  crossing,  the  court  stating 
that  the  word  plainly  referred  to  street 
♦crossings,  where  the  danger  resulting 
from  high  speed  is  the  greatest. 

The  words  "motor  vehicles,"  used  in 
the  statute  providing  that  whoever  oper- 
.ite?  a  motor  vehicle  on  the  public  high- 
wpvs  at  a  speed  greater  than  is  reason- 
nhle  and  proper  shall  be  fined,  have  been 
held  suiBciently  broad  and  comprehensive 
to  ir^lude  automobiles.  Schier  v.  State 
(1015)  —  Ohio  St.  — ,  117  N.  E.  229. 

Vtlt.  Persann  'within  operation  of 
provisions. 

In  People  v.  Colon  (1914)  85  Misc.  229, 
148  N.  T.  Supp.  321,  where  an  ordinance 
provided  that  in  turning  a  corner  the 
person  operating  a  motor  vehicle  should 
not  piXMseed  "nor  shall  the  owner  of  any 
such  vehicle  riding  thereon  or  therein 
cause  or  permit  the  same  to  proceed  at  a 
rate  of  speed  greater  than  4  miles  per 
hour,"  and  further  provided  that  in  over- 
taking or  meeting  a  street  car  which  has 
stopped  to  receive  or  discharge  passen- 
gers no  motor  vehicle  should  pass  or  ap- 
proach within  8  feet  so  long  as  the  car 
remains  standing,  it  was  held  that  while 
the  ordinance  contained  two  separate 
and  distinct  offenses,  one  prohibiting  the 
driving  at  a  greater  speed  than  4  miles 
an  hour  at  street  intersections,  and  the 
other  the  passing  within  8  feet  of  a 
standing  street  car,  yet  it  showed  an  in- 
tent to  hold  the  owner  of  a  vehicle,  while 
ridins:  therein,  responsible  under  either 
subdivision  for  the  ac4;  of  the  person 
operating  the  vehicle,  and  that  conse- 
quentlv  the  owner  of  a  car  riding  with 


his  chauffeur  might  be  held  liable  for  a 
violation  of  the  second  offense  stated. 

And  it  has  been  held  that  one  cannot 
avoid  the  penalty  prescribed  by  an  act 
making  it  an  offense  to  drive  an  automo- 
bile at  a  greater  rate  of  speed  than  18 
miles  an  hour  on  the  ground  that  he  was 
driving  the  car  under  the  control  of  an- 
other, unless  he  shows  that  he  was  under 
duress,  and  drove  the  car  at  the  instance 
and  requirement  of  another.  Goodwin  v. 
State  (1911 )  03  Tex.  Crim.  Rep.  140, 138 
S.  W.  399. 

In  Rex  V.  Labbe  (1910)  17  Can.  Crim. 
Cas.  417,  under  the  Motor  Vehicle  Act  of 
Quebec,  providing  for  the  registration  of 
motor  vehicles  and  forbidding  driving 
them  at  a  speed  greater  than  is  reason- 
able and  proper,  and  further  providing 
that  the  owner  of  a  motor  vehicle,  for 
which  a  certificate  has  been  issued  under 
the  act,  shall  be  held  responsible  for  any 
violation  thereof,  it  was  held  that  an 
owner  of  a  registered  automobile  was 
liable  for  a  violation  of  the  speed  regula- 
tions of  the  act  by  his  machine  while  it 
was  being  operated  by  a  repair  man  of  a 
garage,  who  was  driving  the  car  without 
the  owner's  permission. 

The  holder  of  an  automobile  license 
cannot,  however,  be  punished  under  the 
Act  of  1905  which  regulates  the  licensing 
and  use  of  automobiles,  where  he  had  a 
duplicate  number  of  his  tag  made,  and 
loaned  it  to  another,  who  while  using  it 
exceeded  the  speed  limit  fixed  by  such 
act,  although  the  person  operating  the 
car  was  going  at  such  a  rate  of  speed  that 
it  was  impossible  for  him  to  be  identified. 
Com.  V.  David  (1906)  15  Pa.  Dist.  R.  793. 

IX,  Construction  of  miscellaneoua 
regulations. 

It  has  been  held  that  the  speed  limit 
fixed  by  statute  and  citv  ordinances  is  a 
maximum  limit  which  motor  cars  may 
not  exceed  in  any  case,  and  not  a  mini- 
mum speed  at  which  they  may  run  under 
all  circumstances.  Chrestenson  v.  Harms 
(1917)  38  S.  D.  360, 161  N.  W.  343. 

In  Rex  V.  Wells  (1904)  91  L.  T.  N.  S. 
(Bng:)  98,  68  J.  P.  392,  20  Times  L.  R. 
549,  20  Cox,  C.  C.  671,  it  was  held  that 
the  provision  of  the  Motor  Vehicle  Act  of 
1903,  that  if  a  person  drives  a  motor  car 
on  a  public  highway  at  a  speed  or  in  a 
manner  which  is  dangerous  to  the  public, 
stated  two  offenses,  and  that  the  two 
should  not  be  connected  together,  and 
that  a  conviction  for  driving  a  motor  car 
"at  a  speed  or  in  a  manner"  dangerous  to 
the  public  was  bad,,  as  it  did  not  specify 
the  particular  offense  of  which  the  ac- 
cused was  convicted. 
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In  Rex  V.  Plowden  [1909]  2  K.  B, 
(Eng.)  269,  §  4  of  the  Motor  Car  Act  of 
1903,  providing  that  '*any  court  before 
whom  a  person  is  convicted  of  an  offense 
under  this  act,  or  of  any  offense  in  con- 
nection with  the  driving  of  a  motor  car 
other  than  a  first  or  second  offense  con- 
sisting solely  of  exceeding  any  limit  of 
speed  fixed  under  this  act,"  shall  cause 
particulars  of  the  conviction  to  be  in- 
dorsed upon  any  license  held  by  the  ac- 
cused, was  held  to  apply  to  a  violation  of 
park  regulations  as  to  speed,  although 
they  were  created  subsequently  to  the 
passage  of  the  act,  there  being  at  the 
time  of  its  passage  power  to  make  such 
regulations. 

It  has  been  held  that  under  the  above 
provision  a  first  or  second  offense  of  ex- 
ceeding a  speed  limit  fixed  under  the 
Parks  Regulations  Act  should  be  treated 
the  same  as  a  first  or  second  offense  of 
exceeding  a  speed  fixed  under  the  Motor 
Car  Act,  and  that  a  court  before  which 
there  is  a  conviction  for  a  violation  of 
park  regulations  has  no  power  to  indorse 
the  conviction  on  the  defendant's  license. 
Rex.  V.  Marsham  [1907]  2  K.  B,  (Eng.) 
638,  76  L.  J.  K.  B.  N.  S.  1036,  71  J.  P. 
445,  97  L.  T.  K.  S.  396,  23  Times  L.  R. 
629,  5  L.  G.  R.  998. 

In  Hubert  v.  Granzow  (1916)  131 
Minn.  361,  155  N.  W.  204,  Ann.  Cas. 
1917D,  563,  the  exception  of  fire  wagons 
and  engines  from  the  vehicles  to  which 
a  statute  regulating  speed  should  apply 
was  held  to  apply  to  apparatus,  on  its 
way  under  orders  from  headquarters,  to 
a  fire  outside  of  the  oitv  limits. 

In  Rockingham  County  v.  Chase  (1908) 
75  N.  H.  127,  71  Atl.  634,  the  provision 
of  chapter  86,  Laws  1905,  which  was  en- 
titled "An  Act  to  Provide  for  Repfister- 
ing.  Numbering  and  Regulating  the  Speed 
of  Automobiles  and  Motor  Vehicles,  and 
for  Licensing  the  Operator  Thereof,"  was 
held  not  cumulative  to  an  earlier  statute 
providing  that  "no  person  shall  drive 
through  a  street  or  lane  in  the  compact 
part  of  a  town  at  a  swifter  pace  than  at 
the  rate  of  5  miles  an  hour,"  but  was 
held  substantially  new  and  distinct  from 
existing  legislation,  and  to  provide  a  dif- 
ferent penalty  for  a  violation  of  the  new- 
ly established  speed  limit;  and  the  fines 
and  forfeitures  received  for  a  violation 
of  the  new  act  were  held  to  belong  to  the 
county. 

X,  Sufficiency   of  complaint,    infomta-' 

tion,  etc. 

In  State  v.  Buchanan  (1911)  32  B.  L 
490,  79  Atl.  1114,  a  complaint  under 
General  Laws  1909,  chap.  86,  §  11,  chaig^ 
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ing  the  defendant  with  operating  a  motor 
vehicle  on  a  certain  street,  a  public  high- 
way in  a  stated  city  where  the  territory 
contiguous  thereto  was  closely  built  up, 
at  a  rate  of  speed  greater  than  15  miles 
an  hour  against  the  statute,  was  held  to 
contain  all  the  information  necessary  to 
notify  the  defendant  of  the  nature  and 
cause  of  the  accusation  against  him,  the 
court  holding  that  he  was  presumed  to 
Icnow  the  law,  including  the  definition  of 
the  statute  as  to  the  meaning  of  "closely 
built  up." 

And  it  was  held  not  essential  in  this 
case  that  the  complaint  should  state,  in 
addition  to  the  allegations  of  place  and 
street  where  the  supposed  violation  of  the 
statute  occurred;  information  to  enable 
the  defendant  to  ascertain  in  which  sec- 
tion of  the  city,  either  business  or  resi- 
dential, he  was  charged  with  exceeding 
the  statutory  speed  limit. 

And  it  has  been  held  that  an  offense 
under  a  statute  providing  that  no  per- 
son should  operate,  or  cause  to  be  operat- 
ed, a  motor  vehicle  on  the  public  high- 
ways recklessly,  or  so  as  to  endanger  the 
life  or  limb  of  any  person,  is  stated  by  a 
complaint  alleging  that  at  a  certain  named 
town,  on  a  specified  date,  the  defendant 
unlawfully  operated  a  motor  vehicle  on  a 
main  public  highway  recklessly,  and  in 
operating  such  vehicle  recklessly  ran  it 
against  a  certain  team,  so  as  to  endanger 
the  life  and  limb  of  the  driver  of  the 
team  against  the  statute  and  peace  of  the 
state.  State  v.  Welford  (1909)  29  E.  I. 
450,  72  Atl.  396. 

And  in  Goodwin  v.  State  (1911)  63 
Tex.  Crim.  Rep.  140,  138  S.  W.  399,  an 
information  charging  that  the  defendant 
unlawfully  drove  upon  a  public  road  an 
automobile  at  a  greater  rate  of  speed 
than  18  miles  an  hour,  the  public  road 
upon  which  said  automobile  was  driven 
not  being  a  race  course  or  speedway,  was 
held  to  sufficiently  chaige  an  offense 
under  the  act  of  the  30th  legislature,  p. 
193,  art.  448,  Code  of  Criminal  Procedure 
1895,  the  provisions  of  whieh  are  not  set 
forth  in  the  case. 

In  Byrd  v.  State  (1910)  59  Tex.  Crim. 
Rep.  513,  129  S.  W.  620,  where  a  statute 
provided  that  no  automobile  should  be 
driven  or  operated  upon  wiy  public  road, 
street,  or  driveway  at  a  greater  rate  of 
speed  than  18  miles  an  hour,  or  upon  an^* 
public  road,  street,  or  driveway  within 
the  built-up  portions  of  any  city,  town, 
or  village,  the  limits  o£  which  should  be 
fixed  by  the  munidpal  officers  thereof,  at 
a  greater  rate  of  i^eed  than  8  miles  an 
hour,  except  where  such  oity  or  town 
might  by  ordinance  or  by-law  allow  a 
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^ater  rate  of  speedy  provided  the  speed 
limits  should  not  apply  to  race  eourses 
or  speedivaysy  it  was  held  that  |«his  sec- 
tion mi^ht  be  violated  in  two  different 
ways:  First,  by  driving  a  motopr  vehicle 
at  a  speed  above  18  miles  mi  hour  pn  any 
publie  road,  street,  or  driveway;  and  sec- 
ond, driving  at  a  greater  rate  of  speed 
than  8  miles  an  hour,  except  where  a  city 
or  town  might  by  an  ordinance  allow  a 
greater  rate  of  speed;  and  the  eoccep- 
riotts  mentioned  in  such  aet  were  held 
not  to  relate  to  the  first  olanse  of  the 
statute,  but  only  to  the  second;  and  ^n 
offense  under  the  first  clause  was  held 
to  be  charged  by  an  information  which 
alleged  the  driving  of  an  automobile  upon 
a  public  street  in  a  named  county  at  a 
greater  rate  of  speed  than  18  miles  an 
hour. 

But  on  a  rehearing  of  this  case  the  in^ 
dictment  was  held  insufficient  because  it 
failed  to  negative  the  matter  set  out  in 
the  proviso.  Byrd  v.  State  (1910)  59 
Tex.  Crim.  Rep.  613, 129  S.  W.  622. 

It  has  been  held  that  an  information 
which  merely  alleges  in  substance  that 
the  defendant  was  driving  an  automobile 
on  a  public  highway,  not  within  an  in- 
corporated village  or  city,  at  a  rate  of 
speed  esEceeding  30  miles  an  hour, 
charges  no  crime  or  a  violation  of  a 
Motor  Vehicle  Act  providing  that  every 
person  operating  a  motor  vehicle  on  the 
pabHe  highway  shall  drive  in  a  careful 
and  prudent  manner,  and  at  a  rate  of 
speed  so  as  not  to  endanger  the  prop- 
erty of  others  or  the  life  or  limb  of  any 
]>erson,  and  that  a  rate  of  speed  in  excess 
of  30  miles  an  hour  for  a  distance  of  i  of 
a  mile  shall  be  presumptive  evidence  of 
driving  at  a  rate  of  speed  which  is  not 
eareful  and  prudent,  as  such  information 
fails  to  all^e  that  the  automobile  was 
carelessly  and  imprudently  driven  at  a 
speed  endangering  the  property  or  life 
of  another,  and  also  fails  to  allege  thai  a 
speed  in  excess  of  30  miles  an  hour  was 
maintained  for  a  distance  of  ^  of  a  mile* 
People  v.  Payne  (1911)  71  Misc.  72,  129 
H.  Y.  Supp.  1007. 

And  the  same  result  was  reached  in 
People  V.  Fuchs  (1911)  71  Misc.  69,  129  | 
H-  Y.  Supp.  1012.  and  People  v.  Winston 
n913)  155  App.  Div.  907, 139  N,  Y.  Supp, 
1072. 

And  it  has  been  held  that  in  inf  orma-^ 
tion  which  does  not  charge  a  person  with 
driving  an  automobile  at .  an  unlawful 
speed  upon  any  public  road,  highway, 
park  or  parkway^  street  or  avenue,  but 
only  chaiges  him  with  driving  his  oar  in 
a  certain  town,  when  .approaching  a 
horse-drawn  vehicle,  at  a  speed  in  ex- 
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cess  of  20  miles  an  hour,  sets  forth  no 
offense  against  a  statute  prohibiting  the 
driving  of  motor  vehicles  upon  any  public 
road,  highway,  park  or  parkway,  street 
or  avenue  at  an  unsafe  or  unreasonable 
rate  of  speed,  where  by  another  section 
it  is  provided  that  such  vehicles  shall  not 
be  driven  at  any  other  place  faster  than 
a  speed  amounting  to  24  miles  an  hour; 
since  the  place  where  the  driving  com- 
plained of  occurred  might  have  been  in  a 
private  inclosure,  and  if  so  the  rate  of 
20  miles  an  hour  would  have  been  a  law- 
ful rate.  State  v.  Hall  (1911)  46  Wash. 
99, 116  Pac.  693. 

And  in  State  v.  Pfeif er  (1915)  96  Kan. 
791,  153  Pac.  552,  an  information  which 
only  charged  that  the  defendant  drove 
his  automobile  outside  of  any  city  or 
village,  past  a  horse  and  buggy  going  in 
the  same  direction,  at  a  speed  greater 
than  8  miles  an  hour,  was  hold  not  to 
charge  an  offense  under  a  statute  prohibit- 
ing any  person  from  operating  a  motor 
vehicle  on  the  highway  outside  of  a  city 
or  village  at  a  greater  speed  than  is  rea- 
sonable and  proper  under  the  circum- 
stances, nor  at  a  rate  of  speed  such  as 
to  endanger  the  life  or  limb  of  any  per- 
son, and  providing  that  a  rate  of  speed 
in  excess  of  25  miles  an  hour  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate 
not  careful  and  prudent,  and  further  giv- 
ing the  operator  of  a  motor  vehicle  the 
right  to  pass  a  horse-drawn  vehicle  if  rea- 
sonable caution  is  exercised  in  so  doing. 

While  the  court  in  Cora  v.  Caufman 
(1905)  18  Pa.  Dist.  R.  25,  did  not  rest 
its  decision  fully  upon  this  ground,  it 
was  of  the  opinion  that  a  warrant  alleg- 
ing that  a  person  ran  his  automobile 
1,320  feet  in  24|  seconds  did  not  state  an 
offense  under  the  Act  of  April,  1905,  pro- 
hibiting the  driving  of  motor  vehicles 
outside  the  corporate  limits  of  any  city 
or  borough  at  a  rate  of  speed  exceeding  1 
mile  in  three  minutes,  and  that  the  war- 
rant therefor  did  not  justify  the  arrest 
of  the  person  so  charged. 

XI.  Evidence  ««  to  vf6iaHoin$, 

The  state  is  not  req^uired  to  prove  that 
the  defendant's  act  m  driving  his  car 
at  a  greater  speed  than  18  miles  an  hour 
was  "wilfully"  done  in  order  to  prove 
a  violation  of  a  statute  making  it  an  of- 
fense to  drive  a  car  at  a  greater  rate  of 
speed  than  18  miles  an  hour,  as  such  stat- 
ute is  violated  where  one  drives  at  a 
greater,  rate  of  speed  than  that  specified, 
whstber  his  act  is  wilful  qr  not.  Good- 
win V.  3tate  (1911)  63  Tex.  Crim.  Rep. 
140, 138  S.  W.  399. 

It  has  been  held,  under  §  18  o^  the  Uli- 
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nois  Motor  Vehicle  Act  of  1907,  provid- 
ing that  in  any  action  brought  to  recover  | 
any  damages  for  injuries  caused  by  run- 
ning a  motor  vehicle  at  a  greater  rate  of 
speed  than  that  fixed  by  the  act,  the 
plaintiff  shall  be  deemed  to  have  made 
out  a  prima  facie  case  by  showing  the 
fact  of  such  injury  and  that  the  person 
driving  the  motor  vehicle  was,  at  the  time 
of  the  injury,  running  it  at  a  speed  in 
excess  of  that  fixed  by  the  act,  that  a 
prima  facie  case  of  negligence,  in  an  ac- 
tion to  recover  for  an  injury  sustained 
through  being  run  into  by  an  automobile, 
is  made  by  proof  that  the  vehicle  was 
driven  at  a  prohibited  rate  of  speed,  but 
that  the  plaintiff  in  such  a  case  must 
still  show  that  the  negligent  operation 
of  the  machine  was  the  proximate  cause 
of  his  injury,  and  that  he  was  not  guilty 
of  contributory  negligence.  Hartje  v. 
Moxley  (1908)  *235  lU.  164,  85  N.  E.  216. 

It  has  been  held  that  a  statute  pro- 
viding that  no  person  shall  drive  a  motor 
vehicle  at  a  speed  greater  than  is  rea- 
sonable and  proper,  having  regard  to 
traffic,  and  further  providing  that  cer- 
tain rates  of  speed  shall  be  considered 
prima  facie  evidence  that  an  automobile 
was  running  at  a  speed  greater  than  was 
reasonable  and  proper,  does  not  fix  any 
arbitrary  or  fixed  speed  limit  in  any  lo- 
cality, but  leaves  it  to  the  court  or  jury 
to  say  what  is  a  reasonable  and  proper 
speed,  having  regard  to  the  conditions  of 
traffic;  and  that  if  the  evidence  shows 
that  a  motor  vehicle  is  going  at  a  greater 
speed  than  the  rate  specified  for  that 
locality  the  statute  merely  makes  that 
prima  facie  evidence  that  the  machine 
was  run  at  a  rate  of  speed  greater  than 
was  reasonable  and  proper.  People  v. 
Lloyd  (1913)  178  lU.  App.  66. 

And  in  this  case,  where  the  highest 
rate  of  speed  specified  in  the  statute  as 
prima  facie  evidence  that  the  rate  of 
speed  was  greater  than  was  reasonable 
and  proper  was  25  miles  an  hour,  a  prima 
facie  case  in  a  prosecution  for  a  viola- 
tion of  the  statute  was  held  to  be  made 
out  where  a  witness  testified  that  the  de- 
fendant was  going  at  the  rate  of  30  miles 
an  hour,  and  the  defendant  introduced 
no  evidence  to  meet  and  overcome  this 
testimony;  and  the  prima  facie  ease  was 
held  sufficient  to  support  a  finding  of 
guilty. 

And  a  prima  facie  case  against  one 
charged  with  operating  his  vehicle  at  a 
speed  in  excess  of  15  miles  an  hour  in 
violation  of  the  Illinois  Motor  Vehicle 
Act  is  made,  where  there  is  testimony 
that  the  defendant  was  driving  in  a  resi- 
dential district  at  a  certain  place  at  29 
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miles  an  hour,  and  at  another  place  at 
35  miles  an  hour,  and  that  the  automobile 
was  a  touring  car,  and  not  an  ambulance. 
People  v.  Berg  (1914)  185  BL  App.  484. 

It  has  been  held  that  a  provision  that 
a  rate  of  speed  in  excess  of  25  miles  an 
hour  for  a  distance  of  i  of  a  mile  should 
be  presumptive  evidence  of  driving  at  a 
rate  of  speed  not  careful  and  prudent 
has  no  application  in  an  action  to  recover 
for  damages  through  being  struck  by  an 
automobile,  where  there  is  no  evidence 
whatever  that  the  rate  of  speed  exceeded 
that  specified  in  the  statute  "for  a  dis- 
tance of  i  of  a  mile."  Flowerree  v. 
Thomberry  (1916)  -—  Mo.  App.  — ,  183 
S.  W.  359. 

In  the  absence  of  some  exceptional 
circumstance,  a  speed  of  8  miles  an  hour, 
maintained  by  an  automobile  or  aut.o- 
mobile  truck  on  a  wide,  unobstructed, 
and  unoccupied  street  in  broad  daylight, 
cannot  be  said  to  be  excessive  and  in  vio- 
lation of  a  statute  providing  that  no  per- 
son should  operate  a  motor  vehicle  reck- 
lessly, or  at  a  rate  of  speed  greater  than 
is  reasonable  and  proper,  having  regard 
for  the  width,  traffic,  grades,  crossings, 
curvatures  and  other  conditions  of  the 
highway,  and  to  the  conditions  of  the 
atmosphere  and  weather.  United  States 
V.  Knight  (1913)  26  Philippine,  216. 

Where  a  statute  prohibits  persons 
from  operating  motor  vehicles  in  any 
event  on  any  public  highway  where  the 
territory  is  closely  built  up,  at  a  rate  of 
speed  greater  than  15  miles  an  hour,  in 
a  prosecution  for  a  violation  of  such  act 
evidence  is  inadmissible  as  t6  whether 
or  not  the  accused  was  driving  in  a  rea- 
sonable and  safe  manner.  State  v.  Bu- 
chanan (1911)  32  R.  I.  490,  79  Atl.  1114. 

The  court  in  this  ease  stated  that  any 
excess  of  speed  above  that  described  by 
the  statute-,  however  slight,  constituted 
an  infraction  of  its  terms,  notwithstand- 
ing the  fact  that  care  was  exercised  to 
have  the  car  under  perfect  control,  and 
that  the  driver  was  operating  it  safely 
and  in  a  manner  that,  except  for  the  pro- 
hibition of  the  statute,  would  have  been 
teasonable. 

In  People  v.  Ruetiman  (1914)  85  Misc. 
233,  148  N.  Y.  Supp.  612,  where  an  ordi- 
nance provided  that  no  person  should 
drive  a  motor  vehicle  on  any  public  high- 
way in  the  city  of  New  York  recklessly 
or  negligently,  or  at  a  speed  or  in  a  man- 
ner so  as  to  endanger  or  to  be  likely  to 
endanger  the  life  or  limb  of  another, 
and  provided  that  a  rate  of  speed  exceed- 
ing 15  miles  an  hour  should  constitute 
prima  facie  evidence  of  a  rate  of  speed 
and  manner  of  driving  prohibited,  and 
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that  &  rate  of  speed  exceeding  20  miles 
an  hour  should  constitute  a  rate  of  speed 
prohibited  by  the  ordinaaee,  and  pro- 
vided further  that  a  speed  exceeding  25 
miles  an  hour  on  any  public  highway 
passing  through  the  country  or  outlying 
sections  which  were  substantially  unde- 
veloped should  constitute  a  rate  of  speed 
prohibited  by  the  ordinance,  it  was  held 
that  the  intent  of  the  act  was  to  prohibit, 
at  any  rate  of  speed,  the  operating  of 
motor  vehicles  on  any  public  highway  in 
the  city  of  New  York  recklessly  or  negli- 
gently, that  it  was  permissible  to  op>erate 
such  vehicles  in  a  developed  and  closely 
built-up  section  of  the  city  at  a  rate  of 
speed  not  exceeding  15  miles  an  hour, 
that  if  they  were  operated  at  a  speed 
exceeding  15  miles  and  up  to  20  miles  an 
hour  sueh  speed  constituted  prima  facie 
evidence  of  a  rate  violating  the  ordi- 
nance, and  that  in  a  prosecution  where 
there  was  a  charge  of  driving  in  excess 
of  15  miles  and  up  to  20  miles  an  hour 
the  defendant  might  rebut  the  presump- 
tion that  he  drove  recklessly  or  negli- 
gently, but  that  the  driving  of  a  motor 
vehicle  at  a  speed  exceeding  20  miles  an 
hour  constituted  a  violation  of  the  or- 
dinance, and  that  one  charged  with  such 
driving  would  not  be  permitted  to  offer 
any  evidence  to  rebut  the  presumption 
of  reckless  or  negligent  driving. 

It  was  held  in  this  case  that,  as  it  ap- 
peared that  the  defendant  operated  his 
automobile  at  a  rate  of  23  miles  an  hour 
in  a  developed  and  closely  bnilt-up  sec- 
tion of  the  city,  he  was  properly  ad- 
judged guilty  under  the  above  ordinance. 
It  has  been  held,  under  a  statute  for- 
bidding the  running  of  an  automobile  at 
a  rate  of  speed  greater  than  is  reasonable 
and  proper,  having  regard  to  traffic  and 
the  use  of  the  way,  and  declaring  tb«t 
certain  rates  of  speed  in  certain  locali- 
ties should  be.prima  facie  evidence  of  the 
forbidden  speed,  that  the  real  question 
in  prosecutions  for  violations  of  the  act 
is  whether  the  speed  was  reasonable  and 
proper  having  regard  to  the  traffic,  and 
that  in  such  cases  the  jury  is  to  give  due 
weight  to  the  prima  facie  case  taken  in 
connection  with  the  other  circumstances 
disclosed,  and  that  if  they  are  satisfied 
that  the  speed  is  greater  than  was  rea- 
sonable and  proper,  having  regard  to 
traffic  and  the  use  of  the  way  and  the 
safety  of  the  public,  they  should  convict, 
otherwise  they  should  acquit;  and  that, 
under  sueh  act,  in  some  cases  one  may  be 
convicted  even  if  he  has  not  exceeded 
the  speed  named  in  the  prima  facie 
elauaesy  and  that  in  others  he  may  be 
acquitted  even  though  he  may  have  exr 
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ceeded  it.  Com.  v.  Cassidy  (1911)  209 
Mass.  24,  95  N.  E.  214. 

The  evidence  in  Allen  v.  State  (1914) 
74  Tex:  Crim.  Rep.  623,  169  S.  W.  1151, 
was  held  insufficient  to  establish  that  the 
defendant's  automobile  was  being  oper- 
ated on  a  public  road  at  the  time  com- 
plained of,  and  it  was  consequently  held 
that  there  could  be  no  conviction  under 
a  statute  providing  that  no  automobile 
should  be  driven  or  operated  upon  any 
public  road  at  a  greater  rate  of  speed 
than  18  miles  an  hour.  The  evidence, 
however,  is  not  set  out. 

In  People  v.  Lloyd  (1913)  178  DL  App. 
66y  the  court  took  judicial  notice  that 
the  portion  of  the  road  on  which  the 
defendant  was  driving  was  within  the 
corporate  limits  of  Chicago;  and  where 
there  was  no  evidence  that  the  commis- 
sioners of  a  park  through  which  the  road 
ran  had  passed  any  ordinances  or  rules 
concerning  the  speed  of  automobiles,  as 
they  were  authorized  to  do,  it  was  held 
that  the  court  could  not  take  judicial 
notice  that  they  had  assumed  to  do  so, 
and  that  in  the  absence  of  sueh  showing 
the  state  law  governed. 

XII.  Questions  for  the  jury, 

'Where  a  Motor  Vehicle  Act  provides 
that  motor  vehicles  shall  be  driven  in  a 
careful  and  prudent  manner,  and  at  a 
rate  of  speed  so  as  not  to  endanger  the 
property  of  another,  or  the  life  or  limb 
of  any  person,  the  question  what  con- 
stitutes a  proper  degree  of  care  and  pru- 
dence under  the  statute  depends  upon 
the  circumstances  in  each  particular  case, 
and  is  to  be  determined  by  the  jury  in 
view  of  all  of  the  circumstances.  Chrest- 
enson  v.  Harms  (1917)  38  S.  D.  360, 161 
N.  W.  343. 

And  in  a  prosecution  for  violating  a 
Motor  Vehicle  Act  forbidding  the  driv- 
ing of  automobiles  "at  a  speed  greater 
than  is  reasonable  and  proper  having  re- 
gard to  the  traffic  and  the  use  of  the  way 
or  so  as  to  endanger  the  life  or  limb  or 
injure  the  property  of  any  person,''  the 
question  whether  the  defendant's  auto- 
mobile was  driven  at  a  speed  which  vio- 
lated this  act  is  a  question  of  fact  for 
the  judge  trying  a  case  without  a  jury. 
People  V.  Sumwalt  (1913)  l78  DL  App. 
357. 

So  also  is  the  question  whether  the 
rate  of  speed  was  greater  than  15  miles 
an  hour  for  more  than  J  of  a  mile;  and 
if  the  court  finds  that  the  speed  was 
greater  than  this  in  the  residential  por- 
tion of  the  city  he  must  hold  that,  prima 
facie,  the  defendant  was  running  at  a 
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speed  greater  than  was  reasonable  and 
proper,  and  it  then  becomes  a  question 
for  the  court  whether  the  defendant  by 
his  evidence  has  overcome  this  prima 
facie  case.     Ibid. 

And  in  People  v.  Berg  (1914)  185  HI. 
App.  484,  the  question  whether  the  de- 
fendant was  guilty  of  violating  a  statute 
limiting  the  speed  of  motor  vehicles  to 
15  miles  an  hour  was  held  for  the  jury, 
and  a  finding  of  guilty  sustained,  there 


being  testimony  for  the  prosecution  that 
he  was  driving  at  from  29  to  35  miles  an 
hour  while  in  the  residential  portion  of 
a  city,  and  the  defendant's  evidence 
showed  that  he  was  driving  in  excess  of 
15  miles  an  hour^  but  that  his  speed  was 
slackened  at  street  intersections,  and 
that  his  machine  was  in  good  condition 
so  that  it  eotild'  haTe  been  stopped  at 
any  time  within  from  15  to  20  feet. 

J.  T.  W. 


liOtflSIAXA  STJPREME  COURT. 

J.  8.  JACKSON  et  al. 
v. 

THE  TEXAS  COMPANY,  Appt. 
(—  La*  — ,  78  So.  137.) 

Gas  —  duty  of  conveyor. 

1.  There  rests  upon  the  owner  of  a  pipe 
line,  conveying  so  dangerous  a  fluid  as  nat- 
ural gas  througli  what  has  the  appearance 
of  and  is  commonly  used  as  a  public  high- 
way in  an  inhabited  place,  the  obligation  to 
exercise  vigilance  commensurate  with  the 
danger,  and  of  a  character  to  protect  the 
public  in  person  and  property  from  injury 
and  destruction:  and  where  it  appears  that 
a  leak  in  the  pipe  had  existed  for  at  least 
five  months,  that  the  escaping  gas  could  be 
Iieard  and  often  was  heard  by  passers  on 
the  highway,  and  when  lighted,  as  it  often 
was  lighted,  could  be  seen  and  was  seen  at 
night  throughout  the  neighborhood,  and 
where  it  further  appears  that  the  owner  did 
not  learn  of  the  leak  until  after  an  accident 
whereby  a  child  was  injiured,  that  the  in- 
spection of  the  line  was  perfunctory  and  in- 
efficient, and  was  not  likely  to  have  fur- 
nished that  information  until  after  some 
injury  had  been  inflicted  or  property  de- 
stroyed, it  must  be  held  that  such  owner 
was  guilty  of  negligence  in  failing  to  make 
an  earlier  discovery  of  the  leak,  and  became 
liable  for  the  conisequences  to  the  same  ex- 
tent as  though  the  discovery  had  been  ao 
made  and  the  leak  had  nevertheless  been 
allowed  to  continue. 
For  olher  cases ,  see  Gas,  IV.  a,  in  Dig.  1-52 

N.  8. 
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Negligence  —  unsafe  premises  —  notice. 

2.  The  doctrine  that  it  is  not  the  duty  of 
the  occupier  of  land  to  make  it  safe  for  in- 
fant children  who  come  upon  it  without 
invitation  and  merely  by  sufferance  has  no 
application  to  a  case  where  the  occupier  has 
taken  no  steps,  to  inform  the  public  of  his 
o^icupancy.  but,  having  established  some- 
thing which  is  at  once  attractive  and  dan- 
gerous to  young  children  upon  land  which 
has  all  the  appearance  of  a  public  highway, 
and  id  so  used  by  the  public,  including  the 
children,  has  failed  either  to  give  notice 
that  the  place  is  not  open  to  the  public  or 
to  take  the  proper  precautions  to  protect 
the  public,  including  the  diildren,  against 
the  danger  which  he  has  there  created,  and 
from  exposure  to  which  a  child  has  be^n 

i  injured. 
For  other  cases,  see  yegtigence,  T.  c,  2.  h,  in 
Dig.  1-52  N.  S. 

Gas  —  leak  in  pipe  —  liability. 

3.  Where  a  company  handling  natural  gaa 
negligently  allows  a  leak  to  exist  in  its  pipe 
line  upon  land  which  has  the  appearance  of 
and  is  commonly  used  as  public  highway 
in  a  settled  neighborhood,  and  young  chil- 
dren, including  a  boy  and  girl  aged  each 
about  six  years,  attracted  by  the  escaping 
gas,  play  with  it  in  various  ways,  until,  the 
boy  lighting  it  at  the  request  of  the  girl, 
the  girl  is  badly  burned,  the  boy  by  thus 
intervening  can  no  more  shift  the  blame 
for  the  accident  from  the  company  to  him- 
self than  can  the  injured  girl;  and,  neither 
of  them  being  legally  responsible  or  capable 
of  appreciating  tiie  probable  consequence  of 
yielding  to  the  temptation  held  out  to  them 
through  the  negligence  of  the  company,  that 
negligence  must  be  regarded  as  the  proxi- 
mate cause  of  the  accident,  and  the  corn- 


Note.— The  liability  of  a  gas  company 
for  negligence  in  the  escape  or  explosion 
of  gas  is  discussed  in  the  notes  to  Ohio 
<3a8  Fuel  Co.  v.  Andres,  29  L.R.A.  387  -,  Con- 
solidated Gas  Co.  v.  Connor,  32  L.R.A. 
(N.S.)  809;  and  Manning  v.  St.  Paul  Gas- 
light Co.  L.R.A.1915E,  1022:  and  sec  later 
cases,  McWilliams  v.  Kejitucky  Heating  Co. 
I..R.A.1916A,  1224;  Wolff  v.  Shreveport 
Gas,  E.  L.  &  P.  Go.  L.R.A.1916D,  1138; 
Marvland  Casualty  Co.  v.  Cherryvale  Gas, 
Light  &  P.  Co.  L.R.A.1917C,  487,  and  Can- 
field  V.  West  Virginia  Central  Gas  Co. 
X,.R.A.1918A,  808. 

L.R.A.1918D. 


Generally,  as  to  the  duty  of  a  property 
owner  to  trespassing  children,  see  note  to 
Walsh  V.  Pittsburgh  R.  Co.  32  L.R.A.(X.S.) 
j  659;  and  later  cases,  Chicago,  R.  I.  &  P. 
R.  Oo.  V.  Matukes,  L.R.A.1917C,  10e«;  Me- 
Millin  V.  Bourbon  Stockyards  Go.  L.R.A. 
1918C,  682;  and  Louisvijie  &  N.  R.  Co.  v- 
Steele,  post,  317. 

Ihe  doctrine  of  attractive  nuisance  forms 
the  subject  of  a  note  to  Cahill  v.  Stone,  ID 
L.R.A. (N.S.)  1094,  which  has  been  supple- 
mented in  many  concrete  aspects  in  various 
notes  cited  in  the  L.R.A.  Indexes  under  the 
title,  "Kegligenee." 
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paiiT  is   liable  in   damages  for   its  conse- 
quences. 

For  other  coses,  see  Gas^  IV,  b;  Proximate 
Cause,  i.  i»  Dig,  l-^St  X,  8. 

(February  25,  1918.) 

4  PPEAL  by  defendant  from  a  judgment 
^Tl  of  the  Judicial  District  Court  for  tlie 
Parish  of  Caddo  in  favor  of  plaintiffs,  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

Statement  by  Monroe,  Ch.  J.: 
Defendant  has  appealed  from  a  verdict 
and  judgment  for  $5,00O  recovered  by  plain- 
tiffs suing  on  behalf  of  their  minor  child,  a 
girl  aged  about  six  years,  on  account  of 
jersonal  injuries  sustained  by  her  through 
defendant's  alleged  nogIi;^eiice. 

It  appears  from  the  evidence  that  plain- 
tiffs with  their  children  lived  on  Mansfield 
road,   in   the  suburbs    (as  we  take   it)    of 
Shreveport,  and  that  along  the  side  of  their 
bott««  was  a  path  extending  from  that  road 
to  the  Texas  Pacific  Railway,  which  path 
was  open  to  and  used  by  the  public,  and 
beyond  which  from  6  to  10  feet,  and  some 
25  feet  from  plaintiffs'  house,  also  upon  or 
in  ground  that  was  open  to  the  public,  was 
a  gas  pipe  line,  whereby  defendant  conveyed 
natural  gas  for  its  own  purposes  from  one 
place  to  another.    It  is  not  altogether  clear 
whether    the    path    itself    was    on    private 
ground  or  ground  that  was  set  apart  for  a 
street,  but  the  evidence  shows  that  the  pip- 
ing in  question  was  laid  to  a  depth  of  about 
10    inches  below   the   surface   of   privately 
owned  land,  through  which  defendant  or  its 
authors   in   title  had   acquired  a  right  of 
Hay;  and  it  is  possible  that  the  land  over 
which  the  path  ran  was  also  of  that  char- 
aeter.      However    that    may    be,    the    pipe 
sprang  a  leak;  the  children  in  the  neighbor- 
hood made  the  discovery;  and  as  the  point 
at   which  the  leak  occurred  was  as  mucli 
open  to  the  public  as  the  path,  and  quite 
riear  the  path,  it  became  a  place  of  resort 
for  them,  and  the.  lighting  of  the  gas  and 
the   using  of  the  fire  thus  created  for  the 
roasting  of  peanuts  and  other  purposes  be- 
came one  of  their  recreations.     The  plain- 
tiff  J.   S.  Jackson  was  an  engineer  whose 
^-mplo^'nuent  kept  him  away  from  home  a 
great  deal,  and  he  testifies  that  upon  one 
(•ocasion   when  he  was  at  home,  realizing 
tliat  the  gas  was  dangerous,  he  filled  the 
hole  that  appeared  in  the  ground  above  the 
l<^k  and  set  up  an  inch  pipe  about  7  feet 
long,    in   such   a  fashion   as   to  catch   the 
Ifrakage  and  carry  it  above  the  heads  of  the 
^^iiildren,  and  warned  them  not  to  fool  with 
the  pipe;  but  it  seems  that  after  they  had 
amused  themselves  for  perhaps  a  few  days 
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by  lighting  the  gas  as  it  escaped  from  the 
top  of  the  pipe  they  reverted  to  their  own 
methods,  and  upon  a  day  in  October,  1916, 
one  of  them,  a  little  past  six  years  old,  at 
the  instance  of  the  little  girl  about  the  same 
age,  lighted  the  gas  near  the  ground,  and 
there   being  some   loose  paper  lying  about 
the  paper  caught  fire  and  set  fire  to  the 
clothing  of  the  little  girl,  burning  her  very 
severely  and  inflicting  injuries  which  seem 
likely  to  prove  permanent  and  to  threaten 
still  others.    Mrs.  Jackson  the  mother  of  the 
little  girl  testifies  that  she  had  forbidtlen 
her  to  ignite  the  gas,  but  she  had  other 
small  children  and  other  cares  and  was  un- 
able  to  see  that  her   prohibition   was  ob- 
served, and  the  gas  was  ignited  during  a 
good  part  of  the  time  within  the  several 
months  which  preceded  the  accident.     Mrs. 
Jackson  also  made  an  attempt  to  have  the 
leak  stopped  by  speaking  about  it  to  a  rep- 
resentative   of    the    Southwestern    Electric 
Ck)mpany,  which  company  she  assumed  was 
the  owner  of  the  pipe,  but  as  that  company 
was  not  the  owner  and  felt  no  interest  in 
the  matter,  nothing  was  done.    In  addition 
to  being  made  known  by  being  made  visible, 
the  gas  at  other  times  attracted  attention 
by  making  itself  heard,  that  is  to  say  a  fun- 
nel-shaped hole  which  had  been  formed  or 
perhaps   scratched  by  the   children   in   the 
ground  just  above  the  leak  would  get  filled 
with    rain    water,    and    the    gas    bubbling 
up  through  it  could  readily  be  heard  at  a 
considerable  distance,  and  attracted  the  at- 
tention of  a  number  of  persons  who  testi- 
fied to  that  effect;  one  of  the  witnesses  hav- 
ing observed  it  as  far  back  as  the  month 
of  May — some  five  months  before  the  acci- 
dent— ^and   the    burning   gas    was    seen    at 
night  from  the  gallery  of  a  house  400  feet 
distant.    About  the  only  person  who  might 
have  been  expected  to  know  of  the  existence 
of  the  leak,  but  who  remained  ignorant  of 
it  until  after  the  accident,  was  defendant's 
"line  walker*'  who  was  employed  to  do  no 
other   work   than   walk   the    lines   and   bco 
that  they  were  in  order.     He  testifies  that 
he  "walked  the  line"  in  question  on  August 
6th,  September  14th,  and  October  Ist,  and 
had  walked  it  prior  to  that  time;  that  he 
would  usually  make  one  trip  a  week,  which 
does  not  seem  to  fit  in  with  his  testimony 
as  to   the   intervals   between    the   dates  of 
his  walks  previously  given.     He  also  testi- 
fies that  his  average  gait  was  3|  to  4  miles 
an   hour,   which   though   slow   for    fighting 
aeroplanes  is  a  fair  pace  for  an  inspector. 
On  the  other  hand,  there  are  several  wit- 
nesses who  did  not  seem  to  understand  how 
it  would  be  reasonably  possible  for  a  person 
to  walk  alon;;;  the  path  and  not  become  ac- 
quainted with  the  fact  of  the  leak.    Defend- 
ant's   superintendent    of   its   pipe    line    de- 
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partmeDt  testified  that  he  and  another  man 
walked  over  the  line  about  the  middle  of 
September,  1916,  and  passed  the  point  where 
tlie  leak  existed,  but  observed  no  escape  of 
gas ;  that  the  pipe  was  buried  at  that  point 
from  8  to  12  inches;  that  he  saw  no  burnt 
spot  or  any  indication  that  the  pipe  had 
been  tampered  with;  that  the  dirt  over  the 
pipe  was  compact  and  settled,  and  if  there 
had  been  a  hole  there  he  would  have  seen  it. 
But  on  his  cross-examination  he  gave  the 
following  testimony: 

Q.  At  the  time  you  passed  over  this  pipe 
line,  were  you  looking  for  lealcs  in  it? 

A.  No,  sir;  general  inspection. 

Q.  You  just  walked  along  there,  like  any- 
body else? 

A.  Yes,  sir;  if  there  was  a  leak  there  I 
would  have  noticed  it  though. 

And  on  his  re-examination  in  chief  he 
testified  as  follows: 

Q.  What  was  your  purpose  in  walking 
that  pipe  line  at  that  time? 

A.  As  a  general  inspection  of  lines. 

Q.  What  is  the  purpose  of  inspection;  is 
that  to  look  for  leaks? 

A.  No  reason  particular. 

Q.  Well,  what  was  the  idea  in  walking 
it — just  to  take  a  promenade? 

A.  Well,  general  inspection;  just  to  see 
whether  there  is  anything  to  be  seen  that 
you  might,  want  to  see.  If  there  was  a 
leak  there,  I  would  have  noticed  it. 

That  there  was  a  leak  there,  that  it  had 
been  there  for  at  least  five  months  prior 
to  October  6,  1916,  and  that  it  attracted 
the  attention  of  persons  who  were  not  in- 
specting the  line  and  had  no  interest  in 
finding  it,  is  abundantly  shown  by  the  tes- 
timony of  eight  or  ten  witnesses,  from 
which  and  from  the  testimony  of  defend- 
ant's  inspectors  we  conclude  that  the  in- 
spections made  by  them  were  p<»rfunctory 
and  Inefiicient,  and  not  such  as  the  occasion 
required. 

The  little  girl  was  burned  upon  the  back 
part  of  her  person  and  legs,  in  some  places 
very  deeply,  and,  after  being  treated  for 
two  months  at  a  sanitarium,  was  left  with 
a  slight  limp  and  several  areas  of  scar  tis- 
sue which  hold  out  no  very  encouraging 
prospect  for  the  future.  The  surgeon  who 
attended  her  testifies  that  as  matters  now 
stand  the  injuries  are  permanent,  but  that 
by  removing  the  sear  tissue  and  grafting 
live  skin  in  its  place  a  complete  recovery 
may  be  effected.  Another  surgeon  called  by 
plaintiff  for  the  purposes  of  the  case  was 
of  a  different  opinion.  He  did  not  think 
grafting  would  effect  a  complete  cure,  or 
that  an  operation  is  advisable  at  this  time 
or  unless  the  scars  grow  larger,  and  he  ex- 
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pressed  the  opinion  that  in  the  future  thef 
will  probably  develop  malignant  trouble. 

Mr.  Hampden  Story,  for  appellant: 

Not  only  must  plaintiffs  prove  that  the 
defendant  was  negligent,  but  filso  that  such 
negligence  was  the  proximate  cause  of  the 
injury. 

Cyc.  597-600;  Harris  v.  Tremont  Lum- 
ber Co.  115  T.a.  973,  40  So.  374;  McDon- 
nell v»  New  Orleans  Cypress  Co.  115  La. 
67,  38  So.  896;  29  Cyc.  597;  Dixon  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  139  La.  329,  71  So. 
527 ;  Ragaa  v.  Douglas,  139  La.  773,  72  So. 
242. 

Any  person  who  goes  on  the  premises  of 
another  out  of  curiosity  or  for  his  own  pur- 
pose, and  without  invitation  expressed  or 
implied,  and  not  in  the  performance  of  a 
duty  to  the  owner,  is  a  trespasser;  and  a 
child  between  six  and  seven  years  of  age 
is  a  trespasser,  notwithstanding  his  tender 
age. 

McCarthy  v.  New  York,  N.  H.  &  H.  R, 
Co.  153  C.  C.  A.  406,  240  Fed.  606;  Hoi- 
brook  v.  Aldrich,  168  Mass.  15,  36  L.R.A. 
493,  60  Am.  St.  Rep.  364,  46  N.  E.  115,  1 
Am.  Neg.  Rep.  451;  Thomas  v.  Chicago,  M. 
&  St.  P.  R.  Co.  93  Iowa.  249,  61  N.  W.  967 ; 
Davis  V.  Arkansas  Southern  R.  Co.  117  La. 
325,  41  So.  587. 

The  fact  that  the  trespasser  is  a  child 
does  not  impose  upon  the  owner  of  the 
property  any  duty  to  keep  his  premises 
safe. 

Ncdan  v.  New  York,  N.  H.  &  H.  R.  Co. 
53  Conn.  461,  4  Atl.  106;  Rodgers  v.  Lees, 
140  Pa.  475,  12  L.R.A.  216,  23  Am.  St.  Rep. 
250,  21  Atl.  399 ;  Hughes  v.  Boston  &  M.  R. 
Co.  71  N.  H.  279,  93  Am.  St.  Rep.  518,  51  Atl. 
1070;  Wabash  R.  Co.  v.  Jones,  163  111.  107, 
45  N.  E.  50;  O'Connor  v.  Illinois  C.  R.  Co. 
44  I^.  Ann.  339,  10  So.  678;  Fredericks  v. 
Illinois  C.  R.  Co.  46  La.  Ann.  1185,  15  So. 
413;  Davis  v.  Arkansas  Southern  R.  Co. 
117  I^.  325,  41  So.  587;  Burbank  v.  Illinois 
C.  R.  Co.  42  La.  Ann.  1156,  11  UR.A.  720. 
8  So.  680,  9  Am.  Neg.  Cas.  398;  Sliearm. 
&  Redf.  Neg.  §  8. 

The  proximate  cause  is  the  last  negligf:nt 
act  contributing  to  the  accident  and  without 
which  such  injury  would  not  have  resulted. 
It  is  the  efiicient  cause,  the  one  that  neces- 
sarily sets  the  other  cause  in  motion. 

Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  ed.  256;  ^tna  F.  Ins. 
Co.  V.  Boon,  95  U.  S.  117,  24  L.  ed.  305: 
Lapleine  v.  Morgan's  L.  &.  T.  R.  &  S.  S. 
Co.  40  La.  Ann.  661,  1  L.R.A.  378,  4  So. 
875;  Lapouyade  v.  New  Orleans,  R.  &  Light 
Co.  138  Ia.  237,  70  So.  110,  11  N.  C.  C.  A. 
1063:  Schwartz  v.  New  Orleans  &  C.  R.  Co. 
110  La.  543,  34  So.  667;  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  494. 
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Thf  unlawful  trespass  on  defendanfs 
property  by  the  plaintiffs*  child  and  the 
ignition  of  the  gas  by  the  neighbor's  child 
which  caused  the  injury  to  her,  were  the 
proximate  cause  of  her  injury,  and  defend- 
ant's negligence  fa  too  remote  for  recovery. 

Mire  v.  Eart  Louisiana  R.  Co.  42  La.  Ann. 
3«5,  7  So.  473;  Neider  v.  Illinois  C.  R.  Co. 
108  La,  157,  82  So.  866;  Schwartz  v.  New 
Orleans  &  C.  R.  Co.  110  La.  643,  34  So. 
667:  1  Sutherland,  Damages,  3d  ed.  §  29,  p. 
^2'.  Stone  v.  Boston  A  A.  R.  Co.  171  Mass. 
536.  41  L.R.A.  704,  61  N.  E.  1,  4  Am.  Neg. 
Rep.  490;  20  Cyc.  493;  The  Santa  Rita, 
1:3  Fed.  417;  Cole  v.  German  Sav.  &  L 
Soc.  63  L,R.A.  416,  59  C.  C.  A.  593,  124 
Fed.  114,  14  Am.  Neg.  Rep.  676;  Goodlander 
Mill.  Co.  V.  Standard  Oil  Co.  27  L.R.A.  583, 
11  C.  C.  A.  253,  24  U.  8.  App.  7,  63  Fed. 

Had  not  plaintiffs'  child  and  the  other 
children  trespassed  upon  defendant's  prop- 
erty, and  had  the  gas  not  been  ignited  by 
the  neighbor's  child,  the  accident  causing 
the  injury  to  plaintiffs*  child  would  not 
have  occurred. 

lapouyade  v.  New  Orleans  R.  &  Light 
To.  138  U.  241,  70  So.  110,  11  N.  C.  C.  A. 
1<^63:  State  use  of  Stansfield  v.  Chesapeake 
4  P.  Teleph.  Co.  128  Md.  120,  62  L.R.A. 
(N.S.)  1170,  91  Atl.  149;  Schwartz  v.  New 
Orleans  &  C.  R.  Co.  110  La.  643,  34  So. 
W7 :  McGhee  v.  Norfolk  &  S.  R.  Co.  147  N. 
C.  142,  24  L.R.A.(N.8.)  119,  60  S.  E.  912; 
Washington  &  G.  R.  Co.  v.  Hickey,  166  U. 
S.  528,  41  L.  ed.  1103,  17  Sup.  Ct.  Rep.  661, 
:  Am.  Neg.  Rep.  768. 

Mr.  W.  B.   Masscy,  for  appellees: 

Defendant  was  guilty  of  negligence  and 
i'  liable  to  plaintiffs  for  the  injuries  sus- 
tained by  their  child. 

Urenz  v.  New  Orleans,  114  La.  802,  38 
^.  566;  SmuUiBs  v.  Skreveport  Gas,  E.  L. 
4  P.  Co.  116  La.  1033,  41  So.  248;  Wester- 
A^ld  V.  Levis  Broft.  43  La.  Ann.  03,  ^  So. 
v2;  Wolff  V.  Shreveport  Ga«,  E.  L.  &  P.  Co. 
138  La.  743,  L.R.A.1916D,  1138,  70  So.  789 ; 
Moore  v.  Lanier,  62  Fla.  863,  42  So.  462; 
Log*n8port  &  W.  Valley  Natural  Gas  Co. 
^;  Coate,  2ft  Ind,  App.  209,  64  N.  E.  638 ; 
Koplan  V.  :Boston  Gaslight  Co.  177  Mass.  15, 
58  X.  E.  183;  Linforth  v.  San  Francisco  Gas 
4  E.  Co.  136  Cal.  58,  103  Pac,  320,  19  Ann. 
f^a^.  1230;  United  States  Natural  Gas  Co. 
^- Hicks,  134  Ky.  12,  28  L.R.A.(N.S.)  249, 
135  Am.  St.  Rep.  407,  119  S.  W.  166;  Pine 
Bluff  Water  A  Light  Co.  v.  Schneider,  62 
Ark.  109,  33  L.RA.  366,  34  S.  W.  547; 
Mo»e  V.  Hastings  &  St.  L.  Gas  Co.  4  Foat. 
^  P.  324 ;  Shepard  v.  Milwaukee  Gaslight 
^0.  6  Wis.  639,  70  Am.  Dee.  488;  Evans 
T.  Keyrtone  Ga«  Co.  148  N.  Y.  112,  80  L.R.A. 
«51,  .51  Am.  St.  Rep.  681,  42  N.  E.  613; 
tipple  T.  Laclede  Gaslight  Co.  126  Mo.  App. 
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81,  102  S.  W.  608;  Rutcher  v.  Providence 
Gai?  Co.  12  R.  I.  149,  34  Am.  Rep.  626; 
Koelsch  V.  Philadelphia  Co.  152  Pa.  355,  18 
L.R.A.  759,  34  Am.  St.  Rep.  653,  25  Atl. 
522;  Kibele  v.  Philadelphia,  105  Pa,  41; 
Holly  V.  Boston  Gaslight  Co.  8  Gray,  123, 
69  Am.  Dec.  233;  Smith  v.  Boston  Gaslight 
Co.  129  Mass.  318;  Hashman  v.  Wyandotte 
Gas  Co.  83  Kan.  328,  111  Pac.  468,  1  N.  C. 
C.  A.  816;  Merrill  v.  Los  Angeles  Gas  & 
E.  Co.  158  Cal.  499,  31  L.R.A.(N.S.)  659, 
139  Am.  St.  Rep.  134,  111  Pac.  534. 

Monroe,  Cli.  J.,  delivered  the  opinion 
of  the  court: 

Using  the  methods  of  inspection  to  which 
defendant's  witnesses  have  testified,  it  does 
not  appear  to  us  that  its  inspectors  would 
have  been  likely  to  discover  a  leak  in  its 
pipes  save  by  some  such  consequence  as  in- 
jury to  persons  or  destruction  of  property, 
and,  as  the  obligation  rested  upon  defendant, 
in  conveying  so  dangerous  a  fluid  as  nat- 
ural gas  through  a  place  which  had  all  the 
appearance  of  a  public  highway  and  was 
commonly  so  used,  to  exercise  vigilance  com- 
mensurate with  the  danger,  and  of  a  char- 
acter to  protect  the  public  in  person  and 
property  from  injury  and  destruction,  its 
failure  to  exercise  such  vigilance  was  negli- 
gence for  the  consequences  of  which  it 
should  be  held  liable  to  the  same  extent  as 
though  it  had  discovered  the  leak  and  had 
failed  to  stop  it.  Wolff  v.  Shreveport  Gas, 
E.  L.  &  P.  Co.  138  La.  743,  L.R.A.1916D, 
1138,  70  So.  780;  Koelsch  v.  Philadelphia 
Co.  152  Pa.  355,  18  L.R.A.  759,  34  Am.  St. 
Rep.  653,  25  Atl.  522;  Pine  Bluff  Water 
&  Light  Co,  v.  Schneider,  62  Ark.  109,  33 
L.R.A.  366,  34  S.  W.  547. 

The  counsel  for  defendant  cites  author- 
ity to  the  effect  that  it  is  not  the  duty  of 
an  occupier  of  land  to  exercise  care  to 
mak&  it  safe  for  infant  children  who  come 
upon  it  without  invitation  and  merely  by 
sufferance,  which  is  sound  enough  doctrine 
when  properly  applied,  but  it  has  no  appli- 
cation to  a  case  where  the  occupier  has  tak- 
en no  steps  to  inform  the  public  of  his  occu- 
pancy, but,  having  established  something 
which  is  at  once  attractive  and  dangerous  to 
young  children,  upon  land  whi(;h  has  all  the 
appearance  of  a  public  highway  and  is  so 
used  by  the  public,  including  the  children, 
fails  either  to  give  notice  that  the  place  is 
not  open  to  the  public,  or  to  take  the  proper 
precautions  to  protect  the  public  and  the 
children  against  the  danger  which  he  has 
there  created. 

The  learned  counsel  also  cites  authority 
to  the  effect  that,  although  one  may  negli- 
gently create  a  condition  of  potential  dan- 
ger from  which  injury  to  another  results, 
yet  if  such  injury  is  immediately  produced 
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by  the  act  of  a  third  person  intervening, 
the  act,  and  not  the  negligent  creation  of 
the  condition  by  reason  whereof  alone  it  be- 
comes effective,  is  tlie  proximate  cause  of 
the  injury;  and  that  doctrine  no  doubt 
finds  proper  application  in  some  cases;  but 
this  is  not  one  of  them,  since  the  "inter- 
vener'' here,  being  about  the  same  age  as 
the  child  that  was  injured,  was  no  more 
capable  of  shifting  the  blame  for  the  acci- 
dent from  the  defendant  to  himself  than 
was  the  injured  child.  He  ignited  the  gas 
because  the  little  girl  told  him  to  do  so,  but 
as  neither  of  them  was  old  enough  to  ap- 
preciate the  consequence  of  the  act  so  di- 
rected and  performed  the  responsibility  for 
that  consequence  rests  upon  the  defendant, 
as  the  creator  of  the  condition  which  sug- 
gested the  act  to  the  immature  minds  of 
the  children,  and  at  the  same  time  made 
its  performance  a  source  of  danger  to  them. 
In  United  States  Natural  Gas  Co.  v.  Hicks, 
134  Ky.  12,  23  L.R.A.(X.S.)  249,  135  Am. 
St.  Rep.  407,  119  S.  VV.  166,  it  was  held 
(quoting  the  syllabus)  : 

*'  ( 1 )  The  negligence  of  a  gas  company  in 
maintaining  in  a  public  highway  a  leaky 
gate  valve  in  its  main,  inclosed  by  a  cracked 
and  decayed  box,  and  not  by  the  act  of  a 
four-year-old  boy  in  throwing  a  match 
through  the  crack  into  the  box,  is  the 
cause  of  an  explosion  of  the  gas  to  the  in- 
jury of  a  person  in  the  highway. 

"(2^  The  question  of  the  contributory 
ne^lj;jence  of  an  eijjht-year-old  child  in  play- 
ing near  a  leaky  gate  valve  in  a  gas  main 
cannot  be  decided  by  the  court  as  matter 
of  law.  althou-nh  he  had  been  warned  by  his 
parents  to  keep  away  from  it.'* 

Upon  the  question  whether  the  condition 
brought   about   b,y    what   we    have   held   to 
have  been  the  negligence  of  tlie  defendant 
constituted  an  attraction  which  was  likely 
to  lead  young  children  into  trouble,  we  en- 
tertain  no   doubt.     There   was   the  gas   at 
large  in  their  very  playground,  unsecured, 
unguarded,  unattended,  and  ever  ready  to 
l)e  converte<l  by  a  lighted  mutch   into  the 
fire    of   a    blacksmith's   forge,    of    a   baker 
oven,  of  a  laundry  furnace,  or  peanut  roast- 
er, or  into  an  illumination  which  could  be 
seen  at  night  from  all  the  residences  round- 
about.    Nothing  more  attractive  to  a  child 
could  have  been  devised;  nor  have  we  any! 
doubt  that  to  the  situation  so  created  and  j 
its    consequences    there    should    be    applied 
the  following  principle  of  law,  as  expressed  ' 
in    the   syllabus    of   an    opinion    heretofore 
handed  down  by  this  court,  to  wit:     ''Where  . 
a  defendant  negligently  leaves  exposed  in  a 
public  place,  unsecured,  unguarded,  and  un- 
attended, a  dangerous  machine  likely  to  at- 
tract  children,   excite   their   curiositv,   and  ' 
lead  to  their. injury  while  they  are  pursu- j 

L.R.A. 19181). 


ing  their  childish  instincts,  a  child  of  ten- 
der years  injured  by  said  machine  while 
meddling  with  it  is  entitled  to  recover  dam- 
ages  for  the  injury  inflicted."  Weaterfield 
V.  Levis,  43  La.  Ann.  64,  9  So.  52. 

And  the  principle  is  none  the  less  appli- 
cable that,  in  the  case  cited,  the  attractive 
and  dangerous  thing  left  exposed  was  a  ma- 
chine, and  not  an  invisible  and  inodorous 
but  highly  combustible  and  imflammable 
gas,  or  that  it  was  left  in  what  was  rettlly 
a  public  highway,  and  not  in  a  place  which 
was  commonlv  believed  to  be  and  used  a». 
had  the  appearance  of  and  borne  no  signs  to 
indicate  that  it  was  not,  a  public  highway. 

Plaintiffs'  counsel  ask  that  the  amount 
awarded  by  the  jury  be  increased.  Defend- 
ant's counsel  think  it  should  in  any  event 
be  reduced.  Defendant  upon  the  advice  of 
its  counsel  acted  most  humanely  and  liber- 
ally with  the  plaintiffs  in  the  beginning. 
Being  informed  of  the  accident  and  that 
plaintiffs  were  unable  to  make  proper  provi- 
sion for  the  child,  it  directed  that  she  ho 
placed  in  the  sanitarium  at  Shrevcport,  pro- 
vided with  day  and  night  nurses,  with  such 
surgical  attention  as  the  case  required  and 
so  long  as  it  was  required,  and  the  child 
was  withdrawn  from  the  sanitarium  and, 
as  it  appears  to  us,  from  the  treatment  so 
provided  at  the  instance  of  the  plaintiffs 
(or  of  her  mother),  and  not  of  the  defend- 
ant. The  amount  paid  by  defendant  ex- 
ceeded $500,  and  it  was  willing  to  pay  more. 
Under  the  circumstances,  whilst  we  do  not 
feel  that  the  amount  allowed  by  the  jury 
should  be  reduced,  we  find  no  sufficient  rea- 
son for  increasing  it. 

The  verdict  and  judgment  appealed  from 
are  therefore  affirmed. 
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TWm    CITY    BRIEF    PRINTING    COM- 
PANY, Appt., 

V. 

REVIEW  PUBLISHING  COMPANY  et  al., 

Heaptg. 

(—  Minn.  — ,  166  N.  W.  413.) 

Sale  —  good  will  —  partnership  name. 

1.  The  name  of  a  copartnership  is  an  es>- 

J 

Headnotes  by  Brown,  Ch.  J. 


Note. —  For  limitation  of  the  right  to 
use  one's  own  name  as  a  tradename,  see  an- 
notation following  Wood  v.  Wood,  L.R.A. 
H)16C,  2r)r>. 

The  effect  of  the  sale  of  a  business  and 
the  good  will  as  a  limitation  upon  the  ri^ht 
of  the  vendor  to  engage  in  a  competing 
business  is  discuaaed  in  the  note  to  Gordon 
V.  Knott,  19  L.R.A.(N.S.)  762. 
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sential  elem«Bt   of  thie  partoersJbip   enter- 
priie.  an  asset  thereof,  and  passea  with  a 
sale  of  the  firm  business  and  good  will, 
for  other  cases^  see  Good  Will,  III.  in  Dig. 
l-5i  N,  8. 

Partnership  —  transfer  of  property  — 
form. 

2.  Where  a  sale  of  the  entire  business  and 
property  of  a  copartnership,  including  the 
good  will,  is  a  iimi  transaction,  separate 
conveyances  by  the  individual  copartners 
bare  the  same  force  and  effect  as  a  single 
conveyance  executed  in  the  name  of  the 
arm;  and  a  transfer  thus  effected  carries 
with  it  the  right  in  the  purchaser  to  the 
future  use  of  the  copartnership  name. 

For  other  cases,  see  Oood  MHll,  III,  in  Dig. 
i-52  y.  8. 

Unfair  trade  —  license  to  use  name  — 
interference.  • 

3.  Defendant  Review  Publishing  Com- 
pany, a  corporation  doing  a  job  printing 
buMness  in  8t.  Paul,  expressly  consented 
that  a  copartnership  formed  by  its  manag- 
ing officer  and  those  associated  with  him  for 
the  transaction  of  a  similar  printing  busi- 
ness in  the  adjoining  city  of  Minneapolis 
mi«;lit  use  the  name  Review  Publishing  Com- 
panv  in  its  business  affairs  in  that  city; 
und'er  that  authority  the  copartnership 
adopted  that  name,  and  thereunder  buih 
up  and  established  a  prosperous  printing 
baftiness  to  the  knowledge  of  defendant  and 
its  said  managing  officer* 

Plaintiff  Twin  City  Brief  Printing  Com^ 
pany,  a  oorporatioa,  was  organized  by  some 
of  those  interested  in  the  copartnership  for 
the  purpose  of  taking  over  the  partnership 
business;  in  consummation  of  that  purpose 
the  individual  copartners  executed  to  plain- 
tiff separate  bills  of  sale  of  the  partnership 
plant,  property,  assets,  and  good  will.  The 
corporation  thereafter  for  several  years  con- 
tinued the  business  under  the  name  stated,, 
precisely  as  the  copartnership  theretofore 
had  done. 

Defendant  thereafter  established  a  branch 
department  of  its  printing  l>u«inpas  in 
Minneapolis,  and  by  unfair  and  deceptive 
methods  attempted  to  divert  to  its  office  the 
business  so  built  up  and  established  by  the 
copartnership  and  plaintiff. 

It  is  held  that  the  Popart iiersliip  acquired 
by  the  consent  and  acquiescence  of  defend- 
ant corporation  t\\e  right  to  use  the  particu- 
lar name  in  the  firm  transiictions  in  Min- 
neapolis; that  right  passed  to  plaintiff  on 
the  sale  to  it  of  the  partnership  property, 
effects,  and  good  will,  and  defendants  may 
be  restrained  from  imfalrly  and  wrongfully 
interfering  in  the  use  tliereof  by  plaintiff 
in  that  city,  and  by  deceptive  methods  froaoa 
attempting  to  divert  to  its  branch  office 
bwiness  that  otherwise  would  go  to  plain- 
tiff. 
F^  other  CfUfeSy  see  Injunction,  I.  m,  in  Dig. 

l-ry2  X.  8.  , 

Injnrctton  —  <Hi«Hcli*n<>y  of  fa^ts. 

4.  1  he  facts  stated  in  the  opfinion  entitle 
plaintiff    to    the     relief  .  subatantially    as 

Uajdisd. 


prayed  for  in  the  coBuplaint,  agaiaat  all  the 
defendants. 

For  other  cases,  see  Injunction,  I.  m,  in  Dig, 
1-52  N,  8. 

(February  15,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
granting  it  partial  relief  only,  in  an  action 
brought  to  enjoin  defendants  from  using 
the  name  Beview  Publishing  Company  in  the 
city  of  Minneapolis,  'sithout  aay  distin- 
guishing words.     Reversed. 

The  facts  are  stated  la  .the  opinion. 

Messrs.     Jay     W.     Crane    and  R.     T. 
Boarcbnan,  for  appellant: 

Plaintiff    is    entitled    to    the    relief    de- 
manded. 

Hartzler  v.  Goshen  Churn  &  Ladder  Co. 
5o  Ind.  App.  455,  104  X.  £.  34;  Kaufman 
V.  Kaufman,  223  Mass.  104,  111  N.  £.  691; 
W.  R.  Lynn  Shoe  Co.  v.  Anburn-Lynn  Shoe 
Co.  100  Me.  461,  4  L,R.A.(N.a)  960,  62 
Atl.  499 ;  C.  A.  Briggs  Co.  v.  National  Wa- 
fer Co.  215  Mass.  100,  102  X.  E.  87.  Ann. 
Cas.  1914C,  926;  C.  Kurtamann  &  Co.  v. 
Kurtzmann,  84  Misc.  478,  147  N.  Y.  Supp. 
673;  Lawrence  v,  P.  E.  Sharplesa  Co.  203 
Fed.  762;  Dunston  v.  Ix>s  Angeles  Van  & 
Storage  Co.  165  Cal.  89,  131  Pac.  115; 
Xorthwestern  Knitting  Co.  v.  Garon,  112 
Minn.  321,  128  X.  W.  288;  Russia  Cement 
Co.  V.  Le  Page,  147  ^ilas^.  206»  J>  Am.  8t. 
Rep.  685,  17  X.  E.  304;  Wolf  Bros.  v.  Ham- 
ilton-Brown Shoe  Co.  91  C.  C.  A.  363,  166 
Fed.  413;  Clark  Thread  Co.  v.  Armitage, 
67  Fed.  900,  21  C.  C.  A.  178,  45  U.  S.  App. 
62.  74  Fed.  936;  Sheffieid^King  Mill.  Co.  v. 
Sheffieia  Mill  &  Elevator  Cow  105  Minn.  315, 
127  Am.  St.  Rep.  574, 117  X.  W.  447;  Xesao 
V.  Sundet,  93  :^Iinn»  200,  106  Am.  St.  Repi 
439,  101  X.  W.  490,  3  Ann.  Cas.  30;  Wil- 
liams y.  Farrfuid,  88  Mich.  478,  14  L.R.A. 
161,  50  X.  W.  446;  Rickard  v.  Caton  Col- 
lege Co.  C8  Minn.  242,  92  X.  W.  958;  Gro- 
cers Journal  Co.  ▼.  Midland  Pub.  Co.  127 
Mo.  App.  356,  105  S.  W.  310;  ^bna  Mill 
Si,  Elevator  Co.  v.  Kramer  Mill.  Cow  82  Kan. 
679,  28.L.R.A.<X.S0  9^,  109  Pac.  602; 
Knott  V.  Morgan,  2  Keen,  213,  48  Eng.' 
;Reprint,  610;  38  Cyc.  762,  819.  820;  Rod^ 
seth  v.  XortUwestern  Marble  W'orks,  129 
Minn.  472,  152  X.  W.  885,  Ann,  Cas.  1917A, 
257.;  Hanover  Star  Mill*  Co.  v.  ^leiea^f^ 
240  U.  S.  403,  60  U  ed.  713,  36  Sup*  Ct. 
Rep.  357;  Tl^eodore  Rectanus  Co.  v.  United 
Drug  Co.  141  C.  C,  A.-^Ol.  226  Fed.  545; 
W.  A.  Oaines  &  C/O.  ▼.  Ivock  Spring  Distil- 
ling Co.  141  C.  C.  A.  281,  2i6  Fed.  531; 
Farmers*  Ix)an  &  T.  Co.  v»  Farmers'  I^oan 
&  T.  Co.  21  Abb.  X.  C-  104,  1  X,  Y.  Suppu 
44;  Red  Polled  CatUe  Club  v.  Red  Polled. 
Cattle  Club,  108  Iowa.  10.>.  78  X.  W.  H03.; 
Wright  Restaurant  Co.  v.  SeatUe  Restaurant 
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Co.  67  Wa8h.  690,  122  Pac.  348;  Allegi-etti 
V.  Aliegretti  Chocolate  Cream  Co.  177  III. 
129,  52  N.  E.  487;  Bissell  Chilled  Plow 
Works  V.  T.  M.  Bissell  Plow  Co.  121  Fed. 
357;  International  Silver  Co.  v.  Willaini  H. 
Rogers  Corp.  66  N.  J.  Eq.  119,  57  Atl.  1037, 
2  Ann.  Cas.  407;  Valentine  Meat  Juice  Co. 
V.  Valentine  Extract  Co.  83  L.  T.  N.  S.  259, 
16  Times  L.  R.  522,  17  Rep.  Pat.  Cas.  673; 
Royal  Baking  Powder  Co.  v.  Royal,  58  C. 
C.  A.  499,  122  Fed.  387. 
"^  Mr.  Wltllam  G.  While  for  respondents. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendant  Review  Publishing  Company 
was  organized  as  a  corporation  under  the 
laws  of  the  state  sometime  in  the  year  1897, 
with  its  established  place  of  business  and 
headquarters  in  the  city  of  St.  Paul.  It 
was  so  organized  by  defendant  Wilkinson, 
H.  A.  Flint,  and  one  Gardner,  who  joined 
their  capital  and  labors  for  the  purposes  of 
the  enterprise.  The  business  of  the  company 
was  and  always  has  been  job  printing,  with 
special  attention  to  the  printing  of  records 
and  briefs  for  use  in  this  and  some  of  the 
Federal  courts.  The  company  established  a 
prosperous  and  lucrative  business,  which  at 
all  times  since  its  organization  and  until 
the  controversy  involved  in  this  action  arose 
has  been  carried  on  and  conducted  in  the 
city  of  St.  Paul.  .  In  1907,  defendant  Wil- 
kinson, the  holder  of  a  majority  of  the  capi- 
tal stock  of  the  company  and  the  manager 
of  its  affairs,  conceived  the  idea  of  establish- 
ing a  similar  business  in  the  city  of  Min- 
neapolis, to  be  conducted  independently  of 
the  St.  Paul  company.  With  that  end  in 
view  he  associated  with  him  Henry  A.  Flint 
and  one  Edwin  Irle,  and  together  they 
opened  up  a  brief  printing  shop  in  that 
city,  later  forming  a  copartnership,  and 
thereafter  conducted  the  same,  with  the 
knowledge  and  consent  of  the  St.  Paul  com- 
pany, under  the  name  Review  Publishing 
Company,  Minneapolis.  In  point  of  pros- 
perity the  success  of  the  partnership  was 
substantially  equal  to  that  of  the  St.  Paul 
company.  There  was,  so  far  as  the  record 
informs  us,  no  competition  between  the 
two  concerns,  the  efforts  of  each  being  lim- 
ited to  their  respective  locations.  Other 
persons  later  became  connected  with  the 
Minneapolis  enterprise,  and  sometime  in 
1912 — ^the  precise  date  is  not  material — 
those  interested  therein  organized  the  plain- 
tiff corporation  for  the  purpose  of  taking 
over  and  continuing  the  business  of  the 
copartnership.  Flint,  a  member  of  the  co- 
partnership, was  one  of  the  incorporators, 
and  after  the  organization  of  the  corpora- 
tion became  its  general  manager.  And, 
though  the  business  had  at  all  times  there- 
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tofore  been  conducted  under  the  name  Re- 
view Publishing  Company,  that  name  could 
not  be  given  the  corporation,  for  the  namo 
of  an  existing  corporation  cannot  be  taken 
by  another  corporation  subsequently  organ- 
ized. The  St.  Paul  company  had  therefore 
prior  rights  to  the  particular  name,  and  in 
recognition  thereof  the  new  company  adopt- 
ed the  name  Twin  City  Brief  Printing  Com- 
pany. 

To  complete  the  transfer  of  the  copartner- 
ship business  and  effects  to  plaintiff  each 
copartner  executed  a  bill  of  sale,  and  for 
the  consideration  therein  stated  thereby 
bargained,  sold,  and  conveyed  to  plaintiff 
all  his  interest  in  the  firm  property,  de- 
scribed therein  as  follows:  "All  right,  title 
arid  interest  held  by  the  party  of  the  first 
part  in  the  plant,  machinery,  book  accounts, 
bills  receivable  and  good  will  of  the  Review 
Publishing  Company  of  Minneapolis,  located 
at  409  Fifth  street  South  in  the  city  of 
Minneapolis,  which  machinery  and  book  ac- 
counts were  partially  shown  in  the  inven- 
tory attached  hereto  and  made  a  part  here- 
of, and  also  all  of  the  property  and  assets 
of  said  Review  Publishing  Company  of  every 
description,  kind  and  nature  whatsoever." 

The  plaintiff  thereafter  continued  the 
business,  but  under  the  name  Review  Pub- 
lishing Company,  Minneapolis,  advertising 
as  such  and  soliciting  and  receiving  orders 
for  printing  under  that  name,  precisely  as 
the  copartnership  had  theretofore  done. 
Prosperity  attended  the  efforts  of  the  new 
concern,  and  this  continued  until  the  year 
1916,  when  it  is  claimed  substantial  impair- 
ment thereof  was  brought  about  and  caused 
by  the  alleged  unfair  and  unlawful  conduct 
of  defendants,  the  facta  with  reference  to 
which  are  substantially  as  follows: 

Subsequent  to  the  sale  of  the  copartner- 
ship business  to  plaintiff,  as  already  stated, 
Wilkinson  continued  the  management  and 
control  of  the  St.  Paul  enterprise,  and  de- 
voted his  time  and  attention  to  its  affairs. 
He  was  well  aware  of  all  the  facts  hereto- 
fore stated,  and  was  a  party  to  the  trans- 
fer of  the  copartnership  affairs  to  plaintiff. 
He  knew  of  the  prosperity  of  the  business, 
and  also  of  the  use  by  plaintiff  of  the  name 
Review  Publishing  Company,  Minneapolis, 
and  that  under  that  name  a  favorable  repu- 
tation had  been  established  in  that  commu- 
nity. With  all  this  knowledge,  and  acting 
for  the  St.  Paul  company,  on  August  1, 
1916,  he  opened  a  branch  establishment  in 
Minneapolis,  intending  thereby  to  enter  in- 
to competition  with  plaintiff  and  to  divide 
the  Minneapolis  business  theretofore  estab- 
lished and  in  the  control  of  plaintiff. 

Plaintiff's  office  and  workshop  was  located 
at  226  South  Third  street,  Minneapotis, 
and  was  connected  by  telephone,  the  num- 
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ber  bemg  "NicK^Uet  790/'  ft?ul  lUW  in  tfa« 
telephone  directory  to  tb9  "Review  Publiah- 
ing  Company."  The  branch  department  of 
defendant  was  located  at  513  Fourth  ave» 
nue  South,  Minneapolis.  Spon  after  open- 
ing thia  department  WilkinBon»  in  further- 
ance of  the  interests  thereof,  deliberately 
ordered  the  telephone  company  to  change 
the  call  of  plaintiff's  telephone  as  it  ap- 
peared in  its  directory  from  phiiatiff's  place 
of  business  to  that  of  defendant,  and  on  the 
theory  that  the  order  was  legitimate  the 
telephone  company  mode  the  chaise.  Wil- 
kinson also  directed  the  name  of  Flint, 
plaintiff's  manager,  to  be  stricken  from  the 
directory  on  the  grotmd  that  he  had  no 
connection  with  the  Review  Publishing  Com- 
pany. Defendant  Hayward,  who  for  several 
years  had  been  with  plaintiff  company,  be- 
came connected  with  defendant's  branch  at 
Minneapolis,  and  clothed  with  credentials 
similar  to  those  used  by  him  while  in  plain- 
tifTs  service,  and  as  the  representative  of 
the  Review  Publishing  Company,  solicited 
business  for  defendant  under  the  implied 
representation,  at  least  under  circumstances 
which  justified  tbe  conclusion  of  those  ap- 
proached by  him,  that  he  represented  plain- 
tiff, and  not  the  St.  Paul  company.  During 
all  this  time  the  public  having  business  of 
this  particular  character  was  aware  of  but 
one  concern  having  or  using  the  particular 
name  in  Minneapolis,  and  that  was  plain- 
tiff; and  this  fact  also  was  well  known 
to  defendants  and  each  of  them.  Yet  they 
proceeded  in  the  manner  stated  in  utter  dis- 
regard of  plaintiff's  rights  in  the-  premises. 

Plaintiff  brought  this  action  to  restrain 
defendants  from  further  acts  of  the  kind 
stated,  and  for  other  relief.  Tlue  trial  court 
ordered  judgment  granting  certain  relief  to 
plaintiff,  but  on  the  claim  that  the  relief 
so  granted  was  inadequate,  and  not  the  full 
relief  to  which  it  was  entitled,  platntiff  ap- 
pealed to  this  court. 

If  plaintiff's  claim  of  a  right  to  use  the 
name  Review  Publishing  Company  be  sus- 
tained, it  is  clear  from  the  fact^  stated, 
which  appear  without  substantial  conflict  in 
the  evidence,  that  a  case  of  unfair  competi- 
tion is  presented  which  entitles  it  to  ap- 
propriate and  adequate  relief.  The  evideikce 
discloses  an  attempt  on  the  part  of  defend- 
ants, by  deceptive  methods,  to  appropriate 
the  benefits  of  a  business  built  up  and  es- 
tablished by  plaintiff  and  its  predecessor, 
by  falsely  passing  defendant  off  as  the 
founder  and  owner  of  the  same.  The  law 
controlling  the  rights  and  liabilities  in  such 
cases  is  well  settled  in  this  state.  Nesne  v. 
Sundet,  93  Minn.  290,  106  Am.  St.  Rep.  439, 
101  N.  W.  490,  3  Ann.  Cas.  30;  Sheffield- 
King  Mill.  Co.  v.  Sheffield  Mill  k  Elevator 
Co.  105  Minn.  315,  127  Am.  St.  Rep.  574, 
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117  N.  W.  447 ;  Northwestern  Knitting  Co. 
V.  Garon,  112  Minn.  321,  128  N.  W.  288; 
Rodseth  v.  Northwestern  Marble  Works,  129 
Minn.  472,  152  N.  W.  885,  Ann.  Cas.  1917A, 
257. 

But  it  is  contended  by  defendants  that 
as  against  the  St.  Paul  corporation  plain- 
tiff never  acquired  the  right  to  use  the 
particular  name  in  Minneapolis  or  else- 
where, and  therefore  that  no  interest 
it  possessas  in  that  respect  has  been  en- 
croached upon  by  defendants  or  either  ol 
them.  We  have  given  this  feature  of  the 
case  careful  attention,  for  it  goes  to  the 
foundation  of  plaintiffs  claim  to  relief, 
and  our  conclusion  thereon  is  that  the 
facts  presented  clearly  show  a  right  in 
plaintiff  to  the  use  of  the  name.  It  ac- 
quired the  right  from  the  copartnership, 
which  in  turn  adopted  and  made  use 
thereof  with  the  express  consent  of  de- 
fendant Review  Pui)li&hing  Company  of  St. 
Paul.  While  the  record  discloses  no  cor- 
porate action,  by  resolution  of  the  board 
of  directors  or  otherwise,  granting  the  right 
te  the  copartnership,  the  answer  admits  that 
it  was  granted,  and  the  precise  method  by 
which  the  right  was  so  given  is  of  no  mate- 
rial importance.  In  addition  to  that  ad- 
mission the  record  is  conclusive  that  the 
corporation  through  its  general  manager 
Wilkinson,  who  first  put  the  name  in  use  in 
M^neapoUs,  had  knowledge  that  it  was  so 
used  for  many  years,  and  without  objec- 
tion and  without  encroachment  upon  the 
business  field  of  defendant;  and  further  that 
a  luerative  business  had  been  established 
thereunder  by  the  copartnership.  Clearly 
under  such  circumstances  defendant  could 
not  well  challenge  the  right  of  the  copart- 
nership to  use  the  name,  and  we  have  only 
to  inquire  whether  the  transfer  of  the  co- 
partnership business  with  the  good  will 
ther-eof  to  plaintiff  carried  with  it  the  right 
to  continue  the  transaction  of  the  business 
in  that  name.  We  think,  and  so  hold,  that 
the  question  should  be  answered  in  the  af- 
firmative. It  is  well  settled,  both  in  -Eng- 
land and  this  country,  that  th6  firm  name 
of  a  copartnership,  as  distinguished  from  the 
name  of  an  individual,  is  an  element  of  the 
partnership  enterprise,  a  substantial  asset 
thereof,  and  passes  with  a  sale  of  the  part- 
nership property  atad  good  tHlL  Banks  v. 
Gibson,  34  Beav.  566,  34  L.  J.  Ch.  N.  S. 
591,  13  Week,  Rep.  1012;  Rogers  v.  Taintor, 
97  Mass.  291;  Myers  v.  Kalamazoo  Buggy 
Co.  54  Mich.  215,  52  Am.  Rep.  811,  19  N. 
W.  961,  20  N.  W.  545;  Brass  A  Iron  Works 
Co.  v.  Payne,  50  Ohio  St.  115,  19  Ii.R,A. 
82,  83  N.  E.  88;  Slater  v.  Slater,  175  N. 
Y.  143,  61  L.R.A.  798,  67  N.  E.  224,  96 
Am.  St.  Rep.  610,  note;  Haugen  v.  Sund- 
seth,  106  Minn.  129,  118  N.  W.  666,  16  Ann. 
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Cas.  259.  While  there  -wa^  no  formal  bill 
of  Bale  or  other  conveyance  signed  in  the 
firm  name,  the  transaction  was  one  by  the 
firm  in  its  interests,  and  the  bills  of  sale 
by  the  individual  members  thereof  were  suf- 
ficient as  a  transfer  of  the  property  as  well 
as  the  partnership  name.  A  copartnership, 
apart  from  the  individual  members  there- 
of, has  no  ^parate  legal  entity,  and  the 
partnership  is  bound  by  the  individual 
transactions  of  the  members  when  had  in 
the  interests  of  the  firm  affairs.  Re  Ken- 
drick  (D.  C.)  226  Fed.  978;  Dreyfus  v. 
Union  Nat.  Bank,  164  111.  83,  45  N.  E.  408; 
Berkshire  Woolen  Co.  v.  Juillard,  75  N.  Y. 
555,  81  Am.  Rep.  488;  Burdick,  Partner- 
ship, 3d  ed.  If  00.  And  in  the  case  at  bar, 
since  the  copartnership  had  the  right  to  use 
the  particular  name  by  the  express  consent 
of  defendant,  the  sale  and  transfer  to  plain- 
fciff  of  the  firm  business  and  good  will  car- 
ried with  it  the  riglit  to  continue  the  busi- 
ness in  that  name.  We  do  not  hold  that 
plaintiff  has  an  exclusive  right  to  the  use 
of  the  name.  But  it  has  the  right  to 
protection  from  the  wrongful  conduct  of  de- 
fendants and  from  acts  which  manifestly 
are  unfair  and,  if  persisted  In,  will  natu- 
rally result  in  the  impairment  if  not  the  to- 
tal destruction  of  plaintifTs  business,  so 
far  as  the  profitable  side  thereof  is  con- 
cerned. That  .the  acts  of  the  defendants 
were  wrongful  is  clear.  Ranft  v.  Reimera, 
200  in.  386,  60  L.R.A.  201,  65  N.  E.  720. 
We  discover  no  basis  from  the  record  of 


excusing  the  personal  misconduct  of  the  in- 
dividual defendantb.  With  full  knowledge 
of  the  facts  they  were  deliberately  attempt- 
ing to  benefit  by  the  favorable  reputation 
of  plaintiff  and  its  work,  by  expressly  as 
well  as  by  implication  appearing  before  the 
public  as  representing  the  only  Review  Pnb- 
lishing  Company  in  Minneapolis. 

Plaintiff  is  therefore  entitled  to  the  in- 
junction of  the  court  restraining  further  In- 
terference by  defendants  with  its  right  to 
use  the  name  Review  Publishing  Company, 
in  its  business  at  Minneapolis,  and,  if  the 
defendant  company  shall  continue  to  operate 
its  department  in  that  city,  that  it  be  re- 
quired to  do  so  under  such  publicity  as  will 
prevent  confusion  in  the  public  mind.  To 
this  end  it  should  be  required  to  advertifie 
its  presence  in  Minneapolis  as  the  Review 
Publishing  Company  of  St.  Paul.  This  will 
answer  the  rule  stated  in  'the  Sheffield-King 
Mill.  Co.  Case,  105  Minn.  315,  127  Am.  St. 
Rep.  674,  117  N.  W.  447. 

The  cause  will  therefore  be  remanded  to 
the  court  below,  with  directions  to  amend 
its  conclusions  of  law  to  conform  to  the 
views  herein  expressed,  and  to  award  a  mod- 
ified judgment  accordingly  against  all  tlie 
defendants.  There  *i&  no  occasion  for  a  new 
trial  of  the  action. 

Bunn,  J.,  took  no  part. 

Petition  for  'rehearing  denied. 
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CHICAGO,    MILWAUKEE,    &    ST.    PAUI. 
RAILWAY   COMPANY,   Appt., 

V. 

SAMT'EL  R.  GREEXBERG.  Doing  Business 
as  The  Greenberg  Iron  &  Metal  Company, 
Respt. 

(-T-  Minn.  — ,  166  N.  W.  1073.) 

Carrier  —  UabUity  of  consignee  —  es- 
topiiel. 

1.  In  an  action  by  a  railroad  company 
to  recover  a  balance  of  the  legal  freight 
upon  an  interstate  shipment  from  the  con- 

Headkiot^s  by  Holt,  J. 


Note.— The  right  of  a  carrier  to  recover 
the  difference  between  the  rate  charged  the 
shipper  and  the  proper  rate  is  discussed  in 
the  note  to  Central  R.  Co.  v.  Mauser,  49 
L.R.A.(N.S.)  92;  and  see  later  cases,  Penn- 
syKania  R.  Co.  v.  Titus,  L.'R.A.1916E, 
1127 ;  EmerBon  v.  Central  of  Georgia  R.  Co. 
L.R.A.1916F,  120,  aad  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Stannard,  L.R.A.1917C,  1127.  For 
annotation  on  related  que^^tions.  see  notes 
referred  to  in  the  one  alreadv  cited. 


signee  who  had  accepted  the  shipment, 
paid  the  amount  of  the  freight  erronemmly 
understated  in  the  bill  of  lading,"  and  set- 
tled with  the  consijjnor  upon  that  bft<»is«.  the 
defense  of  estoppel  is  not  available,  for  the 
consignee  is  eonchuiveiy  "presumed  to  have 
had  knowledge  of  the  puUi^ed  legal  rate. 
For  other  cdseSy  see  Carriers,  III.  e,  in  Dig, 
1-52  N.  S.        ,    ,        '  '        . 

Same  —  agreement  to  pay  jfrel^ht. 

2.  The  consignor  or  shipper  is  primarily 
liable  to  the  carrier  for  the  freight.  But 
if  the  consignee,  the  presumed  owner,  ac- 
cepts an  interstate  shipment*  and  pays  part 
of  the  freight,  the  law  implies  an*  agree- 
ment on  his  part  to  pay  thfe  balance  to  the 
carrier,  where,  as  here,'  the  carrier,  at  the 
time  of  the  delivery  of  the  shipment,  has 
no  knowledge  of  the  arrangement  between 
the  consignor  and  consignee  as  to  the  pay- 
ment of  the  freight,  and  ihe  consignor  then 
is  and  ever  since  has  been  insolvent. 
For  other  M*e«,  see  Carriers,  11 T.  e,  in  />ia. 

1-62  N,  S. 

.^    (March  22,  101  fi.) 

APPEAL  by  plaintiflf  from  a  ju(l«^mont  of 
the  ^Innit^ipal  Court  of  St.  Paul  in  fa- 
vor of  defendant  in  ati  Action  brought  to  re- 
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cor«r  tile  balance  of  tke  legal  rate  of  freight 
upon  an  interstate  alrijHiient.    Reversed. 
The  faets  are  stated  in  the  opinion. 
Mewrs.  F.  W.  Root  and  Nelnon  9.  'Wil- 
eox.  for  appellant! 

But  one  rate  of  freight  can  be  collected, 
and  but  one  rate  paid;  that  being  the  regu- 
lar. lawfQl,  published  rate. 

Poor  ▼.  Chicago,  B.  ft  Q.  R.  Oo.  12  Tnters. 
Com.  Rep.  418;  Texas  ft  P.  R.  Cd'.  v.  Abi- 
lene Cotton  Oil  Co.  «04  U.  S.  426,  51  L.  ed. 
m,  27  Snp.  Ct.  Rep.  3S0,  »  Ann.  Gas.  1075; 
Uuisville  ft  N.  R.  Co.  v.  Mottlev.  211>  U.  8. 
467.  55  L.  ed.  2»7,  34  li.R.A.ll  N.S. )  »71, 
31  Sup.  Ct.  Rep.  266. 

Ignorance  or  misquoting  of  rates  is  not 
an  excuse  for  paying  or  charging  either 
less  or  more  than  the  rate  filed. 

UuisTille  ft;  N.  R.  Co.  v.  Maxwell,  287  TJ. 
S.94.59  L.  ed.  868,  L.R.A.ini5E,  065,  P.U.R. 
11I15C,  800,  35  Sup.  Ct.  Rep.  4«4. 

The  eonsig^ee,  harlirg' 'accepted  delivery 
of  the  goods,  became  Tmble  to  the  carrier 
m  the  full  axAount  of  thre  lawful  charges 
for  the  transportation  theveOff. 

Texas  ft  P.  R.  Co.  v.  Mog?,  202  U.  8. 
242,  50  L.  ed.  1011,  26  Sap.  C^.Rep.  628; 
Union  P.  R.  Co.  t.  American  Smelting  ft 
Ref.  Co.  121  C.  G.  A.  1^2,  202  I^ed.  720; 
Penasylvaa&a  R.  Ooltv.  Titas,  216  iN.  Y.  17, 
L.R.A.1916E,  1187,  1«0  N.  E.  857,  Ann.  €as. 
1»17C,  862;  Central  of  Georgia  R.  Co.  t. 
Birmingham.  Sand  ft  Briok  Co.  9  Alai  App. 
419,  64  So.  202^;  King  v.  Van  Slack,  193 
Midi.  106, 159  N.  W.  157. 

A  earrier  may*  not  resort  to  the  co&slgiior 
for  the  balance  of  ireig&t,  after  the  con- 
iignee  has  paid  a  pavtw 

Yazoo  ft  M,  Valley  R.  Co,  ▼.  Zenrarray, 
151  C.  C.  A.  680,  «88'Ped.  789. 

Messrs.  Moore,  Oppeiilielniet,  A  Peter- 
«>n,  for  respondent: 

It  is  a  question  of  fact  whether  by 
■ttepting  the  goods  ^faip(ied  to  him  a  con- 
signee impliedly  agrees  to  pay  the  legal 
freight  ra^e. 

SiBdera  ▼.  Vanroller,  4  Q.  B.  260,  114 
%.  Reprint,  897,  3  Gale  ft  D.  580,  12  L. 
J  Exch.  N.  S.  407;  Davis  v.  Pattison,  24 
^y.  321;  El«^ell  v.  Skiddy,  77  'K:  V.  292. 
Purchasers  of  commodities  are  in  no  way 
concerned  with  the  freight  tate  and  can- 
sot  in  reason  be  held  to  agree  to  pay  the 
ttrriers  anything  above  the  amount  of  the 
^^ight  bills  tendered  them  on  receipt  of 
the  shipments. 

Central  of  Georgia  R.  Oo.  v.  Southern 
Fmo  Concrete  Co.  193  Ala:  108.  68  So.  981, 
Ann.  Gas.  lUlCE,  376;  ^'ew  Yoric  C.  &  H.  U. 
R.  Co.  V.  James  Bi\tl^r,  145  :^.  Y.  Supp. 
^18:  Emerson  v.  Central  of  Georgia  R.  Co. 
19«  Ala.  280,  L.R.A.1016F,  120,  72  So.  120. 

Ua.idisd. 


KoH,  J.,  delivered  the  opinion  of  the 
court: 

In  November,  1900,  defendant,  doing  bnsi- 
ness  under  the  name  of  Ofeenberg  Iron  ft 
Metal  Company,  purchased  from  J.  Apple- 
baum  at  Cogswell,  North  Dakota,  three  car^ 
loads  of  scrap  iron  to  be  delivered  f.  o.  b. 
in  St.  Paul,  Minnesota.  The  iron  was  de- 
livered by  J.  Applebaun  to  plaintiff,  a  com- 
mon carrier  of  interstate  commerce  at  Cogs- 
well, for  shipment  to  defendant  at  St.  Paul. 
Plaintiff  issued  its  bill  of  lading,  naming 
defendant  as  consignee,  but  erroneously 
stating  the  freight  charge  to  be  $166.26, 
whereas  by  the  duly  published  schedule  rate 
the  amount  was  $196.94.  The  defendant  ac- 
cepted the  shipment  and  paid  the  freight 
to  the  amount  stated  in  the  bill  of  lading. 
Later,  the  error  being  discovered,  this  action 
was  brought  to  recover  from  the  consignee 
the  balance  of  the  legal  rate.  The  defense 
is  that  defendant  purchased  the  iron  as 
above  stated,  and  upon  its  arrival  at  St. 
Paul  paid  the  freight  named  in  the  bill  of 
lading,  relying  on  its  being  the  correct 
amount,  and  also  in  reliance  thereon  paid 
the  balance  of  the  purchase  price  to  Apple- 
bamn,  who  ever  since  has  been  and  now 
IB  wholly  insolvent.  In  short  the  defense 
is  that  -  because  of  the  carelessness  in 
misstating  the  freight  charges  in  the 
bill  of  lading,  whereby,  defendant  was 
Misled  into  settling  with  Applebaum  upon 
the  basis  of  its  correctness,  plaintiff 
is  now  estopped  from  holding  defend- 
ant for  the  undercharge.  There  is  no 
allegation  or  finding  to  the  effect  that  plain - 
ttif  had  any  knowledge  of  the  sale  of  the 
iron  or  the  terms  of  the  sale.  The  trial 
court  directed  judgment  in  favor  of  defend- 
ant; from  the  Judgment  so  entered  plaintiff 
appeals. 

The  facts  as  above  stated  are  admitted 
by  the  pleadings  and  stipulation  of  the  par- 
ties; and  the  correctness  of  the  conclusioti 
of  law  In  the  findings  is  the  only  question 
before  us. 

It  seems  impossible  to  raise  the  defense  of 
estoppel  here.  Under  authoritative  rulings 
defendant  is  conclusively  presumed  t6  hare 
been  cognizant  of  the  proper  legal  rate,  and 
henee  mnst  be  held  to  have  khdwn  that  the 
payment  msde  was  but  partial,  and  that 
plaintiff  was  bound  to  collect  the  balance  or 
be  penalized.  Kansas  CItv  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  67  L.  ed.  683,  83 
Siip.  Ct.  Rep.  391.  Therefore  an  essential 
factor  in  estoppel,  namely,  that  the  one  in- 
voking the  doctrine  for  protection  did  not 
know  the  trrte  situation,  is  here  lacking. 
In  Central  of  Georgia  R.  €o.  v.  Birmingham 
Sand  &  Brick  Co.  9  Ala.  App.  419.  64  So. 
202,  after  citing  a  numher  of  decisions  to 
the  effect  that  the  consignee  as  well  'as  tho 
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carrier  must  be  held  to  have  knq,wledg«  of 
the  duly  published  interstate  freight  rate»y 
it  is  said  that  the  carrier  cannot  in  any  way 
estop  itself  from  exacting  the  legal  rate< 
Estoppel  cannot  avail  against  the  recovery 
of  the  legal  interstate  commerce  rates.  New 
York,  N.  H.  &  H.  R.  Co,  v.  York  &  W.  Co. 

215  Mass.  36,  102  N.  E.  366,  and  cases 
therein  cited.  This  is  virtually  our  previous 
holding  in  W.  C.  Goodnow  Coal  Co.  v.  North- 
ern P.  R.  Co.  136  Minn.  420,  162  N,  VV.  519. 
It  therefore  remains  to  determine  whether 
plaintiff  could  maintain  this  action  against 
defendant  had  there  been  no  mistake  in  the 
bill  of  lading,  and  had  the  shipment  been 
delivered  to  him  without  any  payment  of 
freight  and  without  any  express  contract  in 
respect  to  such  payment. 

Primarily  the  consignor  Applebaum,  who 
made  the  contract  of  shipment,  was  lia* 
ble  to  the  carrier  for  the  freight  charges. 
10  C.  J.  p.  445.  But  the  owner  or  the  one 
liaving  an  interest  in  the  property  trans- 
ported is  also  obligated  to  compensate  the 
carrier.  10  C.  J.  p.  446,  and  cases  there 
cited.  Prima  facie  the  consignee  is  the  own-  j 
er.  Bunnell's  Dig.  (Minn.)  §  1341;  Hutch- 
inson, Carr.  3d  ed.  §  807.  There  is  nothing 
in  this  case  to  show  that  plaintiff  knew 
tliat  Applebaum  had  sold  the  iron  f.  o.  b, 
St.  Paul,  or  that  he  made  the  shipment  in 
any  other  capacity  than  as  agent  for  the 
consignee,  the  presumptive  owner.  However 
that  may  be,  when  defendant  received  the 
shipment,  he  received  it  as  the  actual  owner, 
and  under  the  authorities  he  then  became 
obligated  for  the  whole  freight  charge.  He 
paid  part  of  it,  and  the  law  implies  an 
agreement  to  pay  the  balance  lawfully  due. 
As  said  in  Pennsylvania  R.  Co.  v.  Titu9> 

216  N.  Y.  17,  L.R.A.1916E,  1127,  109  N.  E. 
857,  Ann.  Cas.  1917C,  862,  where  the  con- 
signee was  merely  a  factor  for  the  consign- 
or: ^'In  accepting  and  receiving  the  goods 
he  [the  consignee]  made  himself  a  party 
to  the  contract  between  the  consignor  and 
the  plaintiff,  or  entered  into  an  original 
contract  to  pay,  which  took  the  place  of 
the  right  of  the  plaintiff  to  retain  the  prop- 
erty until  the  charges  A-ere  paid." 

The  shipment  there  being  interstate  com- 
merce, the  court  held  that  the  consignor, 
consignee,  and  carrier  were  alike  charged 
with  full  knowledge  of  the  published  rate 
and  its  inescapable  force,  and  it  was  the 
rate  which  the  defendant  agreed  to  pay  in 
accepting  the  goods.  Therefore  the  payment 
of  a  part  obviously  did  not  release  the  con- 
signee from  paying  the  balance.  To  the 
same  effect  is  Union  P.  R.  Co.  v.  American 
Smelting  &  Ref.  Co.  121  C.  C.  A.  182,  202 
Fed.  720,  Yazoo  &  M.  Valley  R.  Co.  v. 
Zemurray,  151  C.  C.  A.  639,  238  Fed.  789; 
Central  of  Georgia  R.  Co.  v.  Birmingham 


Sand  &  Brick  Co.  supra ;  Cornel ius  A  Co.  y« 
Central  of  Georgia  R.  Co.  13  Ala.  App.  533, 
69  So.  331 ;  New  York,  N.  H.  &  H.  R.  Co. 
v»  York  &  W.  Co.  supra. 

Defendant  relies  upon  Central  R.  Co.  v< 
MacCartney,  68  N.  J.  L.  165.  52  Atl.  575, 
and  Central  of  Georgia  R.  Co.  v.  Southern 
Ferro   Concrete   Co.   193  AUu    108,  OS   So. 
981,  Ann.  Cas.  1016E,  376.    In  the  first  case 
there  was  an  error  made  by  the  plaintiff 
railway  company  in  the  lighterage  charge, 
concerning  which  a«  we  understand  there 
was  no   published   legal   rate.     Hence  the 
consignees,  the  purchasers  of  the  goods  car- 
ried, were  not  chargeable  in  law  with  knowl- 
edge of  the  correct  amount,  and  payment  of 
the  named  freight  charges  aioid  settlement 
with  the  consignor,  a  foreign  corporation, 
for  the  purchase  price  after  deducting  such 
charges,  in  ignorance  qf  the  error, .  placed 
them  in  a  position  to  invoke  the  estoppel 
which  the  decision  sustained.    In  that  case 
it  is  also  stated  that  the  carrier  had  actual 
notice  that  the  ownership  oi  the  sliipment 
was  in  the  consignor  until  delivery  to  the 
consignee.    The  decision  alto  tecognises  the 
rule  that  acceptance  of  the  shipment  by  the 
oonsignee    without    payment    of    the    full 
freight  charge  implies  an  agreement  On  his 
part  to  pay  any  balance  remaining.  Such 
implied   agreement  however  does  not  dis- 
charge the  shipper  from  his  obligation  to 
the  carrier;  the  two  contracts  being  inde- 
pendent but  not  inconsistent.     In  Ehnerson 
V.  Central  of  Georgia  R.  Co.  106  Ala.  280, 
L.R.A.191&F,  120,  72  So.  120,  the  same  jus- 
tice who  wrote  the  decision  in  Central  of 
Georgia  R.  Co.  v.  Southern  Ferro  Concrete 
Co.  supra,  points  to  certain  features  that 
distinguish  the  latter  case  from  the  one  at 
bar,  namely,  that  when  the  claim  there  was 
made  for  undercharge  of  freight  the  carrier 
was  informed  of  the  true  contract  between 
the  consignee  and  consignors  under  which 
the  latter,  who  were  entirely  solvent,  were 
obligated  to  pay  the  freight — the  very  op- 
posite of  which  is  the  situstion  before  us. 
The  case  of  Coal  &  Coke  R.  Co.  v.  Buck- 
hannon  River  Coal  &  Coke  Co.  77  W.  Va. 
309,  L.R.A.1917A,  663,  87  S.  £.  376,  cited 
by. defendant,  to  the  effect  that  a  consignor 
is  bound  to  the  carrier  for  the  freight,  al- 
though the  title  to  the  goods  passed  to  the 
consignee  upon  delivery  to  the  carrier,  also 
supports  plaintiff's  right  of  recovery  here, 
for  part  of  the  syllabus  is:     ''In  the  ab- 
sence of  a  special  contract,  both  consignor 
and  consignee,  who  has  accepted  the  goods, 
are  liable  to  the  carrier." 

In  New  York  C.  &  H.  R.  R.  Co.  v.  James 
Butler  (Sup.)  146  N.  Y.  Supp.  918,  the 
defendant  was  not  consignee,  but  was  named 
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tt  a.  penon  to  be  notified  of  the  arrival  of 
tike  shipment  at  destination,  and  the  case 
does  not  aeem  to  be  in  point  here« 
In  OUT   opinion    the   conclusion   of   law 


should  be  amended  so  as  to  direct  judgment 
in  favor  of  plaintiff. 

The  judgment  is  reversed,  and  the  case  re^ 
manded  for  the  final  disposition  indicated. 


VmGINIA  SUPREME  COURT  OF  AP- 
PEALS. 

SAUL  BERLrar,  by  Next  Friend,  Plff.  in 

Err., 

V. 

ELLEN  M.  WALL  et  al. 

(—  Va.  — ,  95  S.  E.  394.) 

Trial  —  question  for  the  court  —  negli- 
gence. 

1.  The  question  of  negligence  vel  non  is 
for  the  court,  where  the  facts  as  to  the  al- 
leged negligence  are  clear  and  undisputed. 
For  other  cases,  see  Trialt  II.  c,  8,  a,  in 

Dig.  1-52  N.  8. 

Landlord  and  tenant  -•  Injury  in  oom- 
m<m  passageway  •*  liability. 

2.  A  landlord  maintaining  a  skylight  in 
a  common  passageway  is  not  liable  for  in- 
juries to  the  child  of  a  tenant,  who  climbs 
through  or  over  the  protocting  railing  and 
falls  through  the  skylight,  although  it  was 
compoaed  of  glass  too  thin  to  hold  one 
going  upon  it,  and  was  covered  with  dust, 
if  the  railing  was  reasonably  sale  for  the 
purpose  for  which  it  was  constructed,  and 
the  condition  existed  when  the  lease  was 
made,  and  the  danger  could  have  been  dis- 
covered by  the  tenant  by  reasonable  in- 
spection. 

For  other  cases,  see  Landlord  amd  Tenant , 
HI,  0,  ,2,  o,  in  Dig,  1-52  N.  8, 

(March  21,  1918.) 

ERROR  to  the  Circuit  Court  of  the  City 
of  Lynchburg  to  review  a  judgment 
sustaining  a  demurrer  to  the  declaration 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendants'  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  L.  Lee,  R.  C.  Blackford, 
and  Amonette  A  Bailey,  for  plaintiff  in 
error : 

The  landlord  is  liable,  t>oth  to  the  tenant 
and  other  persons,  for  any  injury  caused 
by  his  failure  to  exercise  reasonable  care  to 
keep  the  building  in  proper  repair,  as  is  any 
owner  of  land  or  of  structures  thereon  as 
regards  persons  whom  he  expressly  or  im- 
pliedly invites  to  enter  thereon. 

Note.  — >  The  liability  of  a  landlord  for 
injury  to  tenants  and  others  from  defects 
in  premises  is  considered  in  the  annotation 
to  Bailey  v.  Kelly,  L.R.A.1916D,  1224,  and 
other  notes  there  referred  to.  See  later 
case,  Keiper  v.  Anderson,  L.R.A.1918C,  299. 


1  Tiffany,  Land.  &  T.  028,  664 ;  Siggins  v. 

McGill,    72   N.   J.   L.    263,   3   L.R.A.(N.S.) 

;  316,  111  Am.  St.  Rep.  666,  62  Atl.  411,  19 

Am.   Neg.   Rep.   385;   Nesbit  V.   Webb,   115 

Va.  362,  79  S.  E.  330;  Bennett  v.  Louisville 

6  X.  R.  Co.  102  U.  S.  577,  26  L.  ed.  235, 

7  Am.  Neg.  Cas.  349;  Cooley,  Torts,  3d  ed. 
1259;  Peklenk  v.  Isle  Royale  Copper  Co. 
170  Mich.  299,  136  N.  W.  352;  New  York 
Lubricating  Oil  Co.  v.  Pusey,  129  C.  C.  A. 
88,  211  Fed.  622;  Wilson  v.  Jones,  —  Mo. 
App.  — ,  182  S.  W.  756;  Southern  R.  Co.  v. 
Bates,  194  Ala.  78,  L.R.A.1916A,  610,  09 
So.  131. 

Whether  the  facts  alleged  in  the  decla- 
ration constitute  a  breach  of  defendants' 
duty  is  a  question  of  fact  to  be  determined 
by  the  jury  under  proper  instruction  from 
the  court. 

Norfolk  V.  Anthony,  117  Va.  777,  86  S. 
E,  68;  Carrington  v.  Ficklin,  32  Gratt.  670; 
Chesapeake  &  0.  R.  Co.  v.  Shipp,  111  Va 
377,  69  S.  E.  925;  Detroit  &  M.  R.  Co.  v. 
Van  Steinburg,  17  Mich.  99;  Sioux  City  & 
P.  R.  Co.  V.  Stout,  17  Wall.  657,  21  L.  ed. 
745 ;  West  Chester  &  P.  R.  Co.  v.  McElwec, 
67  Pa.  311. 

The  defendants,  knowing  of  the  condition 
of  the  premises,  were  under  a  duty  to  warn 
the  users  of  them  of  the  dangerous  condition 
caused  by  reason  of  the  skylight. 

29  Cyc.  474;  Cheifetz  v.' Hills,  86  Misc.  7, 
148  N.  Y.  Supp.  103;  True  v.  Meredith 
Creamery,  72  N.  H.  154,  55  Atl.  893;  Nes- 
bit V.  Webb,  115  Va.  862,  79  S.  E.  330; 
Peklenk  v.  Isle  Royale  Copper  Co.  170 
Mich.  299,  136  N,  W.  852;  Hinthorn  v. 
Benfer,  90  Kan.  731,  L.R.A.1915B,  98,  136 
Pac.  247. 

The  infant  Saul  Berlin,  six  years  old,  was 
incapable  of  contributory  negligence. 

Reichle  v.  Philadelphia  Rapid  Transit  Co. 
241  Pa.  1,  88  Atl.  79;  Cahill  v.  E.  B.  &  A.  L. 
Stone  Co.  167  Cal.  126,  138  Pac.  712;  Trum- 
bo  V.  City  Street  Car  Co.  89  Va.  780,  17  8. 
E.  124;  Roanoke  v.  Shull,  97  Va.  419,  75 
Am.  St.  Rep.  791,  34  S.  E.  34;  Virginia- 
Carolina  R.  Co.  V.  Clawson,  111  Va.  313,  68 
S.  E.  1003;  Solomon  v.  Public  Service  R. 
Co.  87  N.  J.  L.  284,  92  Atl.  942,  Ann.  Cas. 
1917C,  356;  Hoover  v.  Detroit,  G.  H.  &  M. 
R.  Co.  188  Mich.  313,  154  N.  W.  94;  J.  F. 
Darmody  Co.  v.  Reed,  60  Ind.  App.  662,  111 
N.  E.  317. 

Messrs.  Wilson  St  Mnnson,  for  defend- 
ants in  error: 

Where  the  facts  as  to  the  alleged  negli- 


L.R.A.1918D. 


11 


162 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


gence  are  clear  and  undisputed,  it  is  for 
the  court  to  say,  as  a  matter  of  law,  whether 
or  not  they  constitute  negligence. 

Richmond  v.  Lambert,  111  Va.  174,  28 
L.R.A.(X.S.)  380,  68  S.  E.  276;  Clark  v. 
Richmond,  83  Va.  355,  5  Am.  St.  Rep.  281, 
6  S.  E.  369. 

Defendants  were  under  no  obligation  to 
protect  plaintiff  against  injury  from  getting 
on  the  skylight. 

Walker  v.  Potomac,  F.  &  P.  R.  Co.  (Pan- 
nill  V.  Potomac,  F.  &  P.  R.  Co.)  105  Va. 
226,  4  L.R.A.(N.S.)  80,  115  Am.  St.  Rep. 
871,  53  S.  E.  113,  8  Ann.  Cas.  802,  20  Am. 
Xeg.  Rep.  221;  Clark  v.  Richmond,  supra; 
McAlpin  V.  Powell,  70  N.  Y.  126,  26  Am. 
Rep,  555. 

The  accident  was  not  the  natural  result 
of  the  manner  of  construction  of  the  sky- 
light. 

Winfree  v.  Jones,  104  Va.  39,  1  L.R.A. 
(N.S.-)  201,  51  S.  E.  153;  Newport  News 
&  0.  Pt.  R.  &  Electric  Co.  v.  Clark,  105  Va. 
205,  6  L.R.A.(N,S.)  905,  115  Am.  St.  Rep. 
868,  52  S.  E.  1010. 

The  liability  of  the  landlord  for  defects 
and  faulty  construction  to  the  tenant,  tlie 
tenant's  invitees,  and  members  of  his  fam- 
ily is  very  different  from  his  liability  to 
strangers  to  the  lease,  third  parties,  and 
landlord's  invitees. 

Smith  V.  Wolsiefer,  110  Va.  247,  89  S.  E. 
115;  1  Tiffany,  Land  &  T.  §  86,  p.  559;  Jaffe 
V.  Harteau,  56  N.  Y.  308,  15  Am.  Rep.  438; 
Eyre  v.  Jordan,  111  Mo.  424,  33  Am.  St. 
Rep.  543,  19  S.  VV.  1095 ;  Lowell  v.  Spauld- 
ing,  4  Cush.  277,  60  Am.  Dec.  776:  Cheifetz 
V.  Hills,  86  Misc.  7,  148  N.  Y.  Supp.  103; 
True  V.  Meredith  Creamery,  72  N.  H.  154, 
55  Atl.  893;  Xesbit  v.  Webb,  115  Va.  362, 
79  S.  E.  330;  Hinthorn  v.  Benfer,  90  Kan. 
731,  L.R.A.1915B,  98,  136  Pac.  247. 

The  landlord's  liability  to  the  tenant's 
child  is  the  same  as  his  liability  to  tenant. 

Smith  V.  Wolsiefer,  119  Va.  247,  89  S.  E. 
116;  1  Tiffany,  Land  &  T.  p.  559;  Jaffe  v. 
Harteau,  56  N.  Y.  398,  16  Am.  Rep.  440; 
McAlpin  V.  Powell,  70  N.  Y.  126,  26  Am. 
Rep.  555;  Davis  v.  Smith,  26  R.  L  129,  66 
L.R.A.  478,  106  Am.  St.  Rep.  691,  68  Atl. 
630,  3  Ann  Cas,  832;  Shute  v.  Bells,  191 
Mass.  433,  7  L.R.A.(N.S.)  965,  114  Am.  St. 
Rep.  631,  78  N.  E.  96. 

The  landlord  is  not  liable  for  any  defects 
or  faulty  construction  existing  at  the  time 
of  the  lease  that  can  be  discovered  by  a  rea- 
sonable inspection,  and  this  is  true  whether 
the  property  is  in  the  exclusive  occupancy 
of  tenant  or  used  in  common  with  other 
tenants. 

1  Tiffany,  Land.  &  T.  §  86;  Doyle  v. 
Union  P.  R.  Co.  147  U.  S.  413,  37  L.  ed. 
223,  13  Sup.  Ct.  Rep.  333;  Davis  v.  Smith, 


26  R.  I.  129,  66  L.R.A.  478,  106  Am.  St. 
Rep.  691,  58  Atl.  630,  3  Ann.  Cas.  832;^ 
Wood,  Land.  &  T.  p.  921;  Lowell  v.  Spauld- 
ing,  4  Cush.  277,  60  Am.  Dec.  777 ;  Cowen  v. 
Sunderland,  1  Am.  St.  Rep.  471,  note;  Saw- 
yer V.  McGillicuddy,  81  Me,  318,  3  L.R.A. 
468,  10  Am.  St.  Rep.  264,  17  Atl.  124  v 
Woods  V.  Naumkeag  Steam  Cotton  Co.  134- 
Mass.  367,  45  Am.  Rep.  344;  Andrews  v^ 
Williamson,  193  Mass.  92,  118  Am.  St.  Rep^ 
453,  78  N.  E.  737;  Quinn  v.  Perham,  161 
Mass.  162,  23  N.  E.  735;  O'Malley  v. 
Twenty-Five  Associates,  178  Mass.  650,  60 
N.  E.  387;  Moynihan  v.  Allyn,  162  Mass. 
270,  38  N.  E.  497 ;  1  Tiffany,  Land.  &  T.  p. 
634;  Lynch  v.  Swan,  167  Mass.  610,  46  N. 
E.  61,  1  Am.  Neg  Rep.  266;  Humphrey  v. 
Wait,  22  U.  C.  C.  P.  680;  Rogers  v.  Sorell,. 
14  Manitoba  L.  R.  450. 

Prenti8,  J.,  delivered  the  opinion  of  the- 
court : 

Saul  Berlin,  an  infant  suing  by  Israel 
Berlin  his  father  and  next  friend,  insti- 
tuted his  action  of  trespass  on  the  case 
against  Ellen  M.  Wall  and  others,  the  own- 
ers of  a  building  leased  to  the  father  of  the 
infant  plaiutif,  to  recover  damages  for  an 
injury  resulting  from  a  fall  through  a  sky- 
light to  the  floor  beneath.  The  trial  court 
sustained  a  demurrer  to  the  declaration,  en- 
tered judgment  thereon  for  the  defendants, 
and  the  plaintiff  assails  the  correctness  of 
that  judgment. 

The  facts  relied  upon  by  the  plaintiff,  in 
substance  alleged  in  the  declaration  and 
therefore  admitted  by  the  demurrer,  are 
these:  That  during  the  year  1913  the  de- 
fendants leased  to  Israel  Berlin  for  the  use 
of  himself  and  family,  including  the  plain- 
tiff, three  rooms  on  the  second  floor  of  a 
building  owned  by  the  defendants  in  Lynch- 
burg. These  rooms  opened  upon  another 
room  which  was  used  in  common  by  all  of 
the  tenants  of  the  building,  at  one  end  of 
which  was  a  water-closet  also  used  in  com- 
mon by  all  of  the  tenants  on  the  second 
floor,  and  the  defendants  retained  and  exer- 
cised control  over  these  parts  of  the  build- 
ing so  used  in  common  by  the  tenants.  In 
this  room  leading  from  the  rooms  of  Israel 
Berlin,  the  father  of  the  plaintiff,  to  the 
water-closet,  was  a  skylight  made  of  double- 
thick  window  glass  about  a  quarter  of  an 
inch  thick,  and  not  of  the  glass  commonly 
used  in  making  a  skylight.  This  skylight 
was  composed  of  nine  pieces  of  glass,  26^ 
by  28  inches  in  size,  fitted  into  a  sash, 
which  sash  was  fitted  into  the  floor.  The  de» 
fendants  knew  of  the  thinness  and  weakness 
of  this  glass  composing  the  skylight,  but 
they  neither  warned  the  plaintiff  nor  did 
they  impart  to  him  any  knowledge  of  the 
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dangerous  condition  of  tlie  skyliglit.-  That 
the  said  Israel  Berlin  could  not  by  ordi- 
nary inspection  determine  tlie  weak  and 
diogerous  character  of  the  skylight,  since 
the  glass  was  covered  with  dust  and  there 
was  nothing  to  indicate  that  the  skylight 
was  of  other  than  skylight  glass.  Prior  to 
the  lease  of  the  rooms  the  defendants  had 
erected  around  three  sides  of  the  skylight, 
the  fourth  side  being  protected  by  the  wall 
of  the  room,  a  railing  about  32  inches  high, 
consisting  of  three  strips  of  plank  3  inches 
vide  and  a  top  rail.  The  first  plank  was 
placed  5  inehes  above  the  floor,  while  the 
second  was  8  inches  above  the  first,  thus 
ksYin^  a  space  8  inches  wide,  and  the 
other  spaces  were  5  inches  wide.  The 
water-closet  being  a  room  at  the  end  of  the 
room  in  which  the  skyligiit  was,  it  was  nec- 
essary for  the  tenant  and  his  family,  in- 
cluding the  plaintiff,  to  pass  and  repass 
the  skylight  in  order  to  make  use  of  the 
water-closet.  The  children  of  the  tenants 
n:«d  this  room  in  which  the  skylight  was 
for  the  purpose  of  playing,  which  the  decla- 
ration alleges  that  the  defendants  knew  or 
ought  to  have  known.  On  or  about  March 
13,  1915,  the  plaintiff,  an  infant  about  six 
jeara  of  age,  crawled,  climbed,  or  fell 
through  the  opening  between  the  planks  of 
the  railing  or  from  the  top  thereof,  on, 
against,  or  through  the  skylight  to  the  floor 
i^ieneath,  a  distance  of  about  20  feet,  as  the 
result  of  which  he  was  injured. 

The  grounds  of  demurrer  here  relied  oo  in 
snbatance  are:  That  the  skylight  through 
vhieh  the  plaintiff  fell  was  not  such  a  de- 
iect  as  to  render  the  defendants  liable ;  that 
there  was  no  such  negligence  in  the  manner 
in  which  the  inclosure  was  constructed  and 
luaintained  as  to  render  the  defendants  lia- 
Me:  that  the  skylight  was  separated  from 
the  room  in  which  the  plaintiff  was  acous- 
toned  to  play  and  through  which  he  had  to 
P>s8  by  a  railing  so  constructed  that  plain- 
tiif  could  not  reach  the  skylight  without 
climbing  over  or  pushing  between  the  strips 
^i  the  railing;  that  the  skylight  was  in  the 
f^me  condition  at  the  time  of  the  accident  as 
>t  the  time  of  the  lease  and,  if  defective,  it 
v&i}  an  open  defect  existing  at  the  time  of 
the  lease;  that  the  skylight,  inclosed  as  it 
^&8,  was  not  a  dangerous  defect;  that  the 
defects  complained  of  could  not  be  remedied 
without  changing  the  construction  of  the 
leased  premises;  that  the  defendants  owed 
plaintiff  no  duty  which  they  failed  to  dis- 
charge; and  that  the  accident  was  not  the 
natural  or  reasonably  to  be  expected  result 
of  the  manner  in  which  the  skylight  or  the 
Inckwure  around  it  was  constructed. 

The  briefs  of  coimsel  oo  both  sides  so  thor- 
ough iv  discuss  and  analyze  the  pertinent  au- 

LR-A.1918D. 


thorities  relating  to  the  respective  rights 
and  duties  of  landlords  and  tenants,  and  are 
thus  so  helpful  to  the  court,  that  we  are 
relieved  of  much  labor  which  otherwise 
would  be  necessary.  In  our  view  of  the 
case  however  it  is  not  necessary  for  us  to 
follow  their  example,  and  we  shall  therefore 
limit  our  discussion  to  the  questions  of  law 
and  fact  which  appear  to  be  coBtrolling  in 
this  case. 

The  argument  of  counsel  for  the  plaintiff 
in  error  in  its  last  analysis  rests  the  claim 
to  recover  upon  the  rule  which  is  thus  stated 
in  1  Tiffany  on  Landlord  k  Tenant,  at  page 
628:  **It  frequently  happens  that  the  owner 
of  a  building  demises  separate  parts  there- 
of to  different  tenants,  access  to  which  parts 
is  by  means  of  a  passage,  stairway,  or  other 
means  of  approach,  which,  while  intended 
for  the  use  of  the  different  tenants,  is  not  in 
itself  included  in  the  demise  to  any  one  of 
them,  and  consequently  remains  in  control 
of  the  landlord.  In  such  case  the  landlord 
in  effect  invites  the  use  of  such  passages  or 
stairway  by  the  tenants  and  by  other  per- 
sons whose  relations  to  the  tenants  involve 
their  use  of  these  approaches  in  order  to 
obtain  access  to  the  rooms  or  apartments 
demised,  and  he  is  accordingly  regarded  as 
liable,  both  to  the  tenant  and  such  other 
persons,  for  any  injury  caused  by  his  fail- 
ure to  exercise  reasonable  care  to  keep  such 
parts  of  the  building  in  proper  repair,  as 
is  any  owner  of  land  or  of  structures  there- 
on as  regards  persons  whom  he  expressly  or 
impliedly  invites  to  enter  thereon." 

In  the  case  of  Siggins  v.  McGill,  72  N.  J. 
L.  263,  UI  Am.  St.  Rep,  666,  62  Atl  411,  19 
Am.  Neg  Rep.  38d,  the  same  rule  is  ap- 
proved, and  in  the  note  thereon  (3  L.R.A. 
(N.S.)  316),  it  is  succinctly  stated  thus: 
"The  general  rule  seems  to  be  that  a  laud- 
lord  who  leases  separate  portions  of  the 
same  building  to  different  tenants,  and  re- 
tains control  of  the  stairways  and  passage- 
ways used  in  common  by  all  the  tenants,  is 
imder  an  implied  obligation  to  use  reason- 
able care  to  keep  the  parts  reserved  in  a 
safe  condition  for  use,  and  a  failure  to  per- 
form that  duty  renders  him  liable  for  an 
injury  resulting  therefrom  to  a  tenant  or  a 
member  of  his  family,  or  any  person  prop- 
erly on  the  premises,  who  is  himself  free 
from  fault''  (citing  many  cases). 

The  doctrine  is  approved  in  Nesbit  v« 
Webb,  115  Va.  362,  70  S.  E.  330.  It  is  also 
stated  in  Bennett  v.  Lonisville  &  N.  R.  Co. 
102  U.  S.  677,  26  L.  ed.  235,  that  the  rule 
is  ^'founded  in  justice  and  necessity,  and 
illustrated  in  many  adjudged  cases  in  the 
American  courts,  that  the  owner  or  occupant 
of  land  who,  by  invitation  express  or  im- 
plied, induces  or  leads  others  to  come  upon 


164 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


)iis  premiseB  for  any  lawful  purpose,  is 
liable  in  damages  to  such  persons^  they 
using  due  care,  for  injuries  occasioned  by 
the  unsafe  condition  of  the  land  or  its  ap- 
proaches, if  such  condition  was  known  to 
him  and  not  to  them,  and  was  negligently 
suffered  to  exist,  without  timely  notice  to 
the  public  or  to  those  who  were  likely  to 
act  upon  such  invitation." 

The  lessor  has  been  therefore  held  liable 
where  he  failed  to  give  notice  that  the  prem- 
ises were  infected  with  disease;  that  a  well 
was  polluted;  that  offensive  or  noxious 
odors  were  emitted  from  a  cesspool  or  drains 
on  the  premises;  that  timbers  under  a  floor 
and  therefore  concealed  from  ordinary  ob- 
servation were  rotten;  and  that  injury  to 
health  or  body  resulted  from  such  undis- 
closed conditions. 

In  this  case,  the  facts  as  to  the  alleged 
negligence  being  clear  and  undisputed,  the 
court  must  say  as  a  matter  c1  law  whether 
or  not  they  constitute  negligence.  This  is 
true  of  course  whether  the  issue  is  raised 
by  demurrer  to  the  declaration  or  demurrer 
to  the  evidence.  Clark  v.  Richmond,  83  Va. 
355,  6  Am.  St.  Rep.  281,  6  S.  E.  369; 
Richmond  v.  Lambert,  111  Va.  174,  28 
L.R.A.(N.S.)  380,  68  S.  E.  276. 

All,  then,  that  the  rule  relied  upon  re- 
quired of  the  defendants  was  to  make  and 
keep  the  room  in  a  reasonably  safe  con- 
dition for  the  purpose  to  which  it  was  de- 
voted. The  plaintiff  however  had  not  been 
invited  to  go  upon  that  part  of  the  room 
about  which  the  defendants  had  erected  a 
barrier.  Indeed  it  had  been  definitely  with- 
held from  use,  and  the  barrier  not  only  cut  it 
off  and  prevented  such  use  by  the  tenants, 
but  distinctly  and  definitely  warned  them 
not  thus  to  use  it.  The  part  of  the  room 
taken  up  by  the  skylight  was  reserved  by 
the  lessors  for  the  manifest  purpose  of  giv- 
ing light  to  the  tenant  of  the  room  below, 
the  railing  was  itself  a  proclamation  of  this 
reservation  and  the  reason  therefor,  and  the 
plaintiff  had  no  access  to  the  skylight  ex- 
cept by  ignoring  the  warning  and  climbing 
through  or  over  the  barrier.  Neither  the 
lessee  nor  his  family  had  been  invited  to 
go  inside  of  that  barrier,  and  the  railing 
was  in  itself  sufficient  notice  of  the  reserva- 
tion of  the  space  so  inclosed,  a  continuous 
prohibition  against  the  use  of  such  space, 
and  a  constant  warning  of  the  danger  of 
disregarding  such  notice,  and  the  defendants 
did  not  owe  to  the  tenant  or  his  family  the 
duty  of  protecting  them  against  the  conse- 
quences of  such  disregard. 

By  analogy,  the  principle  enforced  in 
Clark  V.  Richmond,  supra,  applies  to  the 
facts  of  this  case.  The  city  of  Richmond 
had   excavated,   under   an   agreement   with 


the  owner,  a  portion  of  a  lot  immediately 
adjoining  Fourth  street.  This  excavation 
was  separated  from  the  sidewalk  only  by  a 
wall  from  15  to  24  inches  above  the  general 
level  of  the  sidewalk.  The  plaintiff,  a  small 
child  six  years  of  age,  came  up  the  sidewalk, 
using  the  walkway  until  near  the  end  of  the 
square,  when  without  any  necessity  therefor 
he  got  on  top  of  the  wall  and  while  standing 
or  walking  thereon  fell  into  the  area.  It 
was  held  in  that  case  that  the  plaintiff  was 
not  entitled  to  recover,  and  the  court  said 
that  the  wall  or  coping  may  be  said  to  have 
furnished  the  plaintiff  an  ample  barrier  so 
long  as  he  was  using  the  sidewalk  for  the 
purposes  of  travel.  The  child  had  the  right 
to  be  on  the  sidewalk,  and  the  city  was 
bound  to  use  reasonable  care  to  keep  it  in 
a  reasonably  safe  condition  for  his  use  while 
he  remained  there,  but  it  was  under  no  ob- 
ligation to  provide  for  his  safety  when  he 
left  the  street  and  got  upon  the  barrier 
which  had  been  placed  there  for  his  pro- 
tection. So  here,  so  long  as  Uie  plaintiff 
used  that  portion  of  the  room  expressly  de- 
voted to  purposes  of  play  and  for  access  to 
the  water-closet  the  incloaure  around  the 
skylight  furnished  him  ample  protection. 

Tlie  case  of  Lynchburg  Teleph.  Co.  v. 
Booker,  103  Va.  694,  50  S.  E.  148,  is  relied 
upon  by  the  plaintiff  in  error.  We  do  not 
think  it  applicable  to  this  case.  There  an 
eight-year-old  child,  sitting  in  the  street, 
reached  through  the  fence  and  grasped  a  live 
wire  dangling  through  the  branches  of  a 
tree,  and  the  telephone  company  was  held 
responsible;  but  one  difference  between  that 
case  and  this  is  that  the  child,  when  in- 
jured, was  in  the  street  where  he  had  a  right 
to  be,  and  the  danger  negligently  maintained 
by  the  telephone  company  was  within  reach 
of  his  hand. 

Another  case  relied  upon  to  sustain  a  re- 
covery is  that  of  Hess  v.  Hinkscm,  29  Ky. 
L.  Rep.  762,  96  S.  W.  436;  but  in  that  case 
there  was  a  hole  about  2  feet  wide  and  1 
foot  high  in  the  side  of  a  closet  which  was 
used  in  common  by  tenants,  through  which 
a  child  crawled  out  on  a  roof  and  fell 
through  a  skylight.  One  difference  between 
that  case  and  this  is  that  there  was  no  bar- 
rier or  warning  of  any  sort  to  indicate  that 
it  would  be  dangerous  to  do  so. 

On  the  other  hand,  in  McAlpin  ▼.  Powell, 
70  N.  Y.  126,  26  Am.  Rep.  555,  where  a  child 
passed  through  an  open  window  to  a  plat- 
form, and  thence  to  a  trapdoor  through 
which  he  fell,  the  landlord  having  negligent- 
ly failed  to  provide  a  proper  fastening  for 
the  trapdoor,  it  was  held  that  the  plaintiff 
could  not  recover  of  the  landlord.  Mayer  v. 
Laux,  18  Misc.  671,  43  N.  Y.  Supp.  743,  il- 
lustrates the  same  principle. 
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In  Andrews  v.  Williamson,  193  Maes.  92» 
118  Am.  St  Rep.  462,  78  N.  E.  737,  in 
which  the  wife  of  the  tenant  was  injured  by 
the  breaking  down  of  one  of  the  steps  of  a 
stain^ay  as  she  was  passing  over  it,  a  re- 
covery was  denied  upon  the  doctrine  thus 
stated :  "With  respect  to  the  repair  of  a 
stairway  over  which  the  tenants  have  only  a 
right  of  way  in  common,  and  which  is  kept 
within  the  control  of  the  landlord,  he  owes 
the  duty  of  due  care  to  keep  it  in  the  con- 
dition in  which  it  was,  or  appeared  to  be,  at 
the  time  of  the  letting,  but  he  is  not  bound 
to  change  the  mode  of  construction." 

Of  course  it  is  fundamental  that,  in  an 
action  for  personal  injury  alleged  to  have 
been  occasioned  by  the  negligence  or  default 
of  another,  it  must  be  shown  that  the  de- 
fendant owed  some  duty  or  obligation  to  the 
party  injured  which  he  failed  to  discharge. 
It  is  always  easy  after  an  accident  has  oc- 
curred to  show  that  if  something  which  was 
not  done  had  been  done  the  accident  could 
hare  been  prevented;  but  proper  care  in 
such  a  case  does  not  require  the  anticipa- 
ti<»  of  every  accident  that  can  happen,  or 
the  providing  of  every  conceivable  safeguard 
for  the  prevention  of  any  possibility  of  an 
accident.  It  does  however  require  the  exer- 
cise of  reasonable  care  to  avoid  accidents 
which,  according  to  observation  and  experi- 
ence, are  likely  to  happen.  Watson,  Dam- 
ages, §  33. 

It  is  maintained  by  the  defendants  that 
this  accident  was  not  the  natural  result  of 
the  manner  of  construction  of  the  skylight. 
The  plaintiff  claims  that  it  should  have  been 
constructed  of  skylight  glass,  and  that  the 
failure  so  to  construct  it  made  it  a  menace 
and  constitutes  the  negligence  for  which  the 
defendants  are  responsible.  If,  however,  it 
had  been  constructed  of  skylight  glass,  no 
barrier  would  have  been  necessary,  and  the 
lessors  could  have  safely  allowed  the  tenant 
and  his  family  unobstructed  access  to  the 
entire  room.  Inasmuch  as  it  was  not  con- 
structed of  skylight  glass,  the  barrier  be- 
came proper  as  a  notice  and,  in  tlie  exercise 
of  due  care,  necessary.  One  fact  relied  on  to 
i'how  that  the  alleged  defect  was  concealed 
from  the  plaintifif  was  that  the  glass  was 
covered  with  dust,  but  this  was  surely  as 
apparent  to  the  lessee  as  it  was  to  the  les- 
sors, and  the  charge  of  concealment  cannot 
be  founded  on  such  a  circumstance. 

There  are  a  number  of  Virginia  cases  in 
which  it  has  been  held  that  the  defendant 
vas  not  liable  because  the  injury  was  not 
the  natural  result  to  be  expected  from  the 
negligence  complained  of.  In  Winfree  v. 
Jones,  104  Va.  39,  1  L.R.A.(N.S.)  201,  51 
S.  £.  153,  a  tenant  abandoned  the  land- 
lord's premises  and  left  a  door  open.    Thcre- 
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after  someone  who  had  no  legal  right  in  the 
house,  but  who  obtained  access  thereto  by 
reason  of  the  unlocked  door,  negligently  set 
it  on  fire,  and  the  court  declared  as  a  mat- 
ter of  law  that  such  a  result  was  not  to  be 
expected,  and  that  the  n^ligence  of  leaving 
the  house  open  was  not  the  proximate  cause 
of  the  fire ;  hence,  that  there  could  be  no  re- 
covery by  the  owner  against  the  tenant  be- 
cause of  the  unexpected  result  of  such  neg- 
ligence. 

In  Newport  News  &  O.  Pt.  R.  &  Electric 
Co.  V.  Clark,  105  Va.  205,  6  L.R.A.(N.S.) 
905,  115  Am.  St.  Rep.  868,  62  S.  £.  1010, 
it  was  held  that  the  death  of  a  child  who 
ran  into  a  rope  stretched  across  the  sidewalk 
and  was  killed  was  not  the  natural  result 
of  stretching  a  |-inch  rope  across  a  side- 
walk, and  the  fact  that  it  was  customary 
also  to  place  a  guard  at  the  point  of  ob- 
struction to  warn  persons  against  Injury 
from  falling  substances,  and  that  none  was 
placed  there  in  that  case,  did  not  change  the 
conclusion. 

If  this  accident  was  naturally  to  be  antici- 
pated because  of  the  accumulation  of  dust 
on  the  skylight,  it  was  as  much  to  be  antici- 
pated by  the  tenant  as  by  the  landlord.  All 
that  had  to  be  done  was  to  reach  the  hand 
over  the  32-inch  railing,  or  through  one  of 
the  spaces  in  it,  and  rub  off  the  dust,  for 
this  was  the  only  thing  that  prevented  the 
lessee  from  detecting  that  the  alleged  faulty 
construction  of  the  skylight  made  it  a  source 
of  danger  to  his  child. 

It  is  to  be  observed  in  this  connection  that 
while  the  same  conditions  had  existed  during 
the  fourteen  months  which  had  intervened 
between  the  lease  of  the  premises  and  the 
accident,  and  the  tenant  and  his  children 
had  used  the  room  during  all  that  period,  no 
accidait  had  occurred;  and  of  course  we 
must  aasiime  that  the  tenant  did  not  antici- 
pate such  an  accident,  or  he  would  have  kept 
closer  watch  over  hi9  child. 

Though  it  is  the  duty  of  the  landlord 
to  keep  in  repair  that  portion  of  the  leased 
premises  which  he  retains  for  the  use  of  the 
several  tenants  in  common,  still  another  gen- 
eral rule  is  that  the  landlord  is  not  liable  to 
the  tenant  or  members  of  his  familv, 
whether  infant  or  adult,  for  the  defective 
condition  or  faulty  construction  of  the 
leased  premises,  over  which  the  tenant  has 
exclusive  control,  existing  at  the  time  of  the 
lease,  unless  there  was  misrepresentation, 
active  concealment,  or  perhaps  total  inabil- 
ity on  the  tenant's  part  to  discover  the  de- 
fect. Smith  V.  Woleiefer,  119  Va.  247,  89 
S.  E.  1>5;  Looney  v.  McLean,  129  Mass.  36, 
37  Am.  Rep.  295;  Wood,  Land.  &  T.  921; 
Taylor,  Land.  &  T.  9th  ed.  220. 

In  this  case  there  is  no  failure  to  keep  in 
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repair,  and  the  defect,  if  it  was  a  dangerous 
defect,  was  apparent,  and  the  railing  stood 
there  as  a  constant  warning  to  the  tenant 
and  his  family  that  the  portion  of  the  room 
within  the  barrier  was  not  for  common  use, 
and  that  it  was  not  such  a  skylight  as  could 
be  safely  walked  over. 

In  Woods  V.  Naumkeag  Steam  Cotton  Co. 
134  Mass.  359,  46  Am.  Rep.  344,  where  the 
tenant's  wife  was  injured  owing  to  the  defec- 
tive condition  of  a  common  stairway,  there 
being  no  railing  on  either  side  of  it,  the  steps 
being  so  constructed  as  to  cause  an  accumu- 
lation of  ice  and  snow,  it  was  held  that  the 
landlord  was  under  no  obligation  to  change 
the  original  construction  of  the  steps  for  the 
benefit  of  the  tenant,  and  that,  as  the  struc- 
ture of  the  steps  remained  unchanged  from 
the  time  of  the  plaintiff's  first  occupancy  of 
the  building  to  the  time  she  received  the  in- 
jury, there  could  be  no  recovery. 

Tlie  general  doctrine  is  stated  in  1  Tiffany 
on  Landlord  &  Tenant,  p.  634,  thus:  '*The 
landlord  is  under  no  obligation  to  the  ten- 
ant to  change  the  mode  of  construction  of 
the  passageways,  stairs,  or  platforms,  used 
in  common  by  the  tenants,  and  to  construct 
them  upon  a  different  plan  in  order  to  make 
them  more  safe,  provided  the  mode  of  con- 
struction was  apparent  at  the  time  of  the 
letting.  His  obligation  has  been  said  to  be 
merely  to  keep  such  a  place  in  such  condi- 
tion as  it  was  in,  or  purported  to  be  in,  at 
the  time  of  the  letting,'  meaning  thereby 
such  condition  as  it  would  appear  to  be  in 
to  a  person  of  ordinary  observation,  and 
having  reference  to  the  obvious  condition  of 
things  existing  at  the  time  of  the  letting. 
Accordingly  it  has  been  held  a  landlord  is 
not  liable  for  injuries  caused  by  the  rotten 
condition  of  a  platform,  which  was  evidently 
in  that  condition  at  the  time  of  the  lease" 
— citing  Woods  v.  Naumkeag  Steam  Cotton 


Co.  supra;  Quinn  v.  Perham,  151  Mass.  162, 
23  N.  E.  735;  Lynch  v.  Swan,  167  Mass.  510, 
46  N.  E.  51,  1  Am.  Neg.  Rep.  265;  OMalley 
V.  Twenty-Five  Associates,  178  Mass.  555, 
60  N.  E.  387 ;  Humphrey  v.  Wait,  22  U.  C. 
C.  P.  580;  Rogers  v.  Sorell,  14  Manitoba  L. 
R.  450;  Andrews  v.  Williamson,  193  Mass. 
92,  118  Am.  St.  Rep.  452,  78  N.  E.  737. 

Here,  then,  we  have  a  skylight,  the  con- 
struction of  which  was  perfectly  open  and 
apparent,  or  easily  discoverable  by  the  ten- 
ant at  tlie  time  tlie  lease  commenced,  with  its 
railing  protecting  from  accident  those  wh-> 
were  inattentive;  and  if  this  constituted  a 
dangerous  defect  therein,  as  is  claimed,  such 
peril  was  as  apparent  to  the  tenant  as  it 
was  to  the  landlord.  If  it  could  have  been 
discovered  by  the  tenant  by  a  reasonable  in- 
spection thereof,  the  defendants  are  not 
liable  for  the  injury  resulting  therefrom. 
Moynihan  v.  Allyn.  162  Mass.  270,  38  N. 
E.  497 ;  16  R.  C.  L.  1040,  1067. 

Fair-minded  men  cannot  differ  as  to  the 
proposition  that  the  most  cursory  examina- 
tion by  the  lessee  would  have  disclosed  the 
material  of  which  the  skylight  was  con- 
structed. Neither  the  tenant  nor  any  mem- 
ber of  his  family  had  any  right  thereon.  Tlie 
barrier  stood  as  a  constant  notice  and  warn- 
ing that  it  was  not  intended  to  be  walked 
over  and  all  of  these  facts  were  perfectly 
manifest.  Dangers  constantly  beset  unat- 
tended small  children,  and  the  defendants 
cannot  be  held  responsible  for  the  happen- 
ing of  an  accident  from  a  possible  danger, 
the  existence  of  which  was  disclosed  to  the 
parents  and  natural  guardians  of  the  in- 
fant plaintiff,  and  of  which  the  defendants 
had  given  sufficient  warning.  The  accident 
would  not  have  occurred  had  this  warning 
been  heeded,  and  our  judgment  accords  with 
that  of  tlie  trial  court. 

Affirmed. 


OHIO  SUPREMK  COURT. 

JAMES  POLLITZ  et  al.,  Plffs.  in  Err., 

v. 

PUBLIC    UTILITIES    COMMISSION    OF 

OHIO. 

(96  Ohio  St.  49,  117  N.  E.  149.) 

Corporation  —  consolidation  —  differ- 
ent states. 

1.  A  railroad  corporation  formed  by  the 
consolidation  of  an  Ohio  company  with  a 
company  or  companies  of  another  state  or 

Headnotes  by  the  Court. 

Note, —The  right  of  one  railroad  com- 
pany to  guarantee  the  securities  of  anotlier 
railroad  company  is  discussed  in  the  anno- 
tation following  this  case,  post,  175. 
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states,  under  co-operative  legislation  in  the 
different  states,  becomes  one  company,  with 
a  status  in  each  state,  possessing  in  Ohio 
all  the  rights,  privileges,  and  franchises  and 
subject  to  all  the  restrictions,  disabilities, 
and  duties  of  an  Ohio  railroad  company  in 
all  that  it  does  in  this  state. 
For  other  cases,  see  Corporation;  IL;  Rail- 
roads, L  in  Dig.  1-32  N.  8. 

Same  —  power  to  lend  credit. 

2.  A  corporation  has  no  power  to  enter 
into  contracts  of  guaranty  or  suretyship,  or 
otherwise  lend  its  credit  to  another,  unless 
expressly  authorized  by  its  charter  or  by 
statute,  except  where  the  power  to  do  so 
is  implied  from  its  express  powers,  as  neces- 
sary and  proper  in  the  furtherance  of  its 
legitimate  bu."iiness. 
For  other  oases,  see  Corporations,  IV.  d,   I , 

in  Dig.  1-52  N.  8. 
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Railroad  —  power  to  irnarantee  bonds. 

3.  A  railroad  companj  which  has,  in  the 
proper  exercise  of  ita  powers  under  §§  8683 
and  8684,  General  Code,  and  within  the  limi- 
tations expressed  in  those  sections,  pur- 
chased stock  in  another  railroad  company, 
and  which  has  in  good  faith,  for  the  protec- 
tion of  its  interests  as  such  stockholder,  ac- 
quired bonds  issued  by  such  other  company, 
ha«  implied  power ,  in  order  to  sell  such 
bonds  for  an  adequate  price,  to  guarantee 
tiieir  payment. 

For  other  cases,  see  Corporations,  IV.  a,  in 
Dig.  1-52  y.  8. 

Same  —  Joint  guaranty. 

4.  A  railroad  corporation  which  is  sub- 
ject to  the  laws  of  Ohio  lias  no  authority, 
express  or  im]>lied,  to  enter  into  a  joint  con- 
tract of  guaranty,  by  which  it  jointly  with 
other  companies  guarantees  an  entire  issue 
or  series  of  bonds,  issued  by  another  com- 
pany, of  which  the  Ohio  company  owns  only 
a  portion. 

For  other  cases,  see  Corporations,  IV.  d,  1, 
in  Dig.  1-62  X.  S. 

(March  20,  1917.) 

Ij^RROR  to  the  Public  Utilities  Commis- 
j  Bion  to  review  its  order  authorizing  the 
plaintiff  railroad  company,  in  -a  proceeding 
before  the  Commission,  to  join  with  certain 
other  roads  on  jointly  and  severally  guaran- 
teeing payment  of  the  principal  and  interest 
of  certain  bonds  as  they  become  due.  Order 
modified. 

Statement  by  Johnson,  J.: 

This  was  a  proceeding  before  the  Public 
I'tilities  Commission  brought  by  the  Xew 
York  Central  Railroad  Company.  In  its  pe- 
tition filed  with  the  Commission  the  com- 
pany alleges : 

lliat  it  is  a  railroad  corporation  organ- 
ized and  existing  under  the  laws  of  the 
•tates  of  New  York,  Pennsylvania,  Ohio, 
Indiana,  Illinois  and  Michigan  owning  a 
railroad  extending  from  New  York  to  Chica- 
go with  other  main  lines  and  branches. 

That  the  Toronto,  Hamilton,  &  Buifalo 
Railway  Company  is  a  railroad  corporation 
organized  and  existing  under  the  laws  of 
the  Dominion  of  Canada,  owning  a  railroad 
entending  from  Waterford  to  Hamilton 
and  from  Hamilton  to  Welland,  with 
an  extension  from  Hamilton  towards  Toron- 
to, and  an  extension  from  Smithville  to 
Port  Maitland,  all  in  the  province  of  On- 
tario, and  connecting  with  the  railroad 
owned  by  the  Canada  Southern  Railway 
Company,  operated  under  lease  by  the 
Michigan  Central  Railroad  Company,  at 
^Velland  and  Waterford,  and  with  the 
Canadian  Pacific  Railroad,  at  Hamilton. 

Tliat  the  Toronto,  Hauiilton,  &  Buffalo 
Railway  Company  has  an  authorized  capi- 
tal stock  of  $5,500,000,  divided  into  66.000 
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shares  of  the  par  value  of  $100  each,  of 
which  46,126  shares  have  been  issued  and 
are  now  outstanding,  owned,  in  the  amounts 
herein  ciet  forth,  by  the  following  railroad 
companies:  The  New  York  Central  Railroad 
Company,  16,766  shares;  the  Michigan  Cen- 
tral Railroad  Company,  9,842  shares;  the 
Canada  Southern  Railway  Company,  6,271 
shares;  the  Canadian  Pacific  Railway  Com- 
pany, 12,246  shares. 

That  under  date  of  August  1,  1916,  the 
Toronto,  Hamilton,  ft  Buffalo  Railway  Com- 
pany executed  its  consolidated  mortgage  as 
security  for  its  fifty-year  gold  bonds  to  be 
issued  to  an  amount  not  exceeding  $10,000,- 
000,  of  which  bonds  to  the  amount  of  $2,- 
000,000,  designated  "Series  A,"  and  bearing 
interest  at  the  rate  of  4i  per  cent  per 
annum,  have  been  issued  and  sold  jointly 
to  the  New  York  Central  Railroad  Company, 
the  Michigan  Central  Railroad  Company, 
the  Canada  Southern  Railway  Company,  and 
the  Canadian  Pacific  Railwav  Company 
for  $1,800,000,  the  New  York  Central  Rail- 
road  Company  contributing  $4r)0,000  of  the 
purchasing  price,  the  Michigan  Central  Rail- 
road Company  $226,000,  the  Canada  South- 
ern Railway  Company  $225,000,  and  the 
Canadian  Pacific  Railway  Company  $900,- 
000.  The  proceeds  of  the  sale  of  said  bonds 
are  to  be  or  have  been  used  to  pay  outstand- 
ing unfunded  indebtedness  of  the  Toronto, 
Hamilton,  &.  Buffalo  Railway  Company,  rep- 
resenting expenditures  incurred  on  capital 
account,  and  for  the  corporate  capital  pur- 
poses of  said  company. 

That  the  owners  of  Series  A  bonds  intend 
to  sell  the  same  at  the  best  price  which  can 
be  obtained  and  use  the  proceeds  to  reim- 
burse their  respective  treasuries  for  the 
moneys  advanced  to  pay  for  the  said  bonds, 
and  that  in  order  to  secure  an  adequate 
price  it  will  be  necessary  for  the  New  York 
Central  Railroad  Company,  the  Michigan 
Central  Railroad  Company,  the  Canada 
Southern  Railway  Company,  and  the  Cana- 
dian Pacific  Railway  Company  to  guarantee, 
jointly  and  severally,  the  payment  of  the 
principal  and  interest  of  said  l)oiids  as  they 
become  due. 

That  the  purchase  of  said  bonds  has  not 
been  capitalized  by  the  New  York  Central 
Railroad  Company  by  any  issue  of  its  own 
securities. 

Certain  exhibits  are  attached  to  the  peti- 
tion. The  petition  prays  for  an  order  au- 
thorizing the  applicant  to  join  with  the 
Michigan  Central  Railroad  Company,  the 
Canada  Southern  Railway  Company,  and 
the  Canadian  Pacific  Railway  Company  in 
jointly  and  severally  guaranteeing  the  pay- 
ment of  the  principal  and  interest  of  said 
bonds  as  thev  come  due. 

From  the  petition  and  conceded  facts,  it 
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appears  that  the  entire  capital  stock  of  the 
Toronto,  Hamilton,  &  Buffalo  Railway  Com- 
pany is  owned  by  the  New  York  Central 
Railroad  -Company,  the  Canadian  Pacific 
Railway  Company,  the  Michigan  Central 
Railroad  Company,  and  the  Canada  South- 
ern Railway  Company  in  the  proportions 
stated.  Tlieae  companies  and  the  Toronto, 
Hamilton,  &  Buffalo  Company  have  contract- 
ed that  the  line  of  the  latter  should  con- 
tinue to  be  worked  and  operated  for  the 
mutual  benefit  and  advantage  of  all  of  said 
companies,  subject  to  the  powers  of  the 
board  of  railway  commissioners  for  Canada. 

The  applicant  company  owns  a  majority 
of  the  stock  of  the  Michigan  Central  Com- 
pany, for  which  it  in  turn  leases  the  line 
of  the  Canada  Southern  from  the  Detroit 
river  to  the  Niagara  river,  connecting  with 
the  Toronto,  Hamilton,  &  Buffalo  at  Wel- 
land  and  Waterford,  and  with  the  Canadian 
Pacific  at  Hamilton.  The  cantilever  bridge 
over  the  Niagara  into  New  York  state, 
where  connection  is  made,  is  part  of  the 
leased  line. 

By  an  act  of  the  Canadian  Parliament,  ap- 
proved May  18,  1916,  the  acquisition  of  the 
Toronto,  Hamilton,  &  Buffalo  bonds  by  the 
applicant,  the  Michigan  Central,  the  Canada 
Southern,  and  the  Canadian  Pacific  was 
sanctioned.  In  the  act  the  contract  itself 
is  set  out  in  h»c  verba.  The  Toronto,  Ham- 
ilton, &  Buffalo  was  authorized  to  issue  its 
consolidated  mortgage  bonds  not  to  exceed 
$10,000,000,  and  agreed  to  issue  the  same 
from  time  to  time  for  its  proper  corporate 
purposes,  with  the  consent  of  the  four  own- 
ing railroad  companies,  which  "will  jointly 
acquire  the  said  bonds  as  and  when  issued, 
upon  such  terms  as  may  be  mutually 
agreed."  Article  6  of  the  agreement  con- 
tains the  following: 

"(b)  That  when  and  so  often  as  any  of 
said  consolidated  mortgage  bonds  are,  with 
the  consent  of  said  other  railway  companies, 
parties  hereto,  issued  by  the  Hamilton  Com- 
pany as  herein  provided,  the  said  other  rail- 
way companies  will  jointly  acquire  the  said 
bonds  as  and  when  issued,  upon  such  terms 
as  may  be  mutually  agreed : 

"(c)  That  upon  the  acquisition  by  the 
said  other  railway  companies  of  the  said 
consolidated  mortgage  bonds  of  the  Hamil- 
ton Company,  as  in  the  preceding  para- 
graph hereof  provided,  the  same  shall  be 
disposed  of  for  their  joint  account,  and  that 
in  order  to  negotiate  and  sell  the  same  to 
the  best  advantage,  the  said  other  railway 
companies  will  execute  upon  each  of  the 
bonds,  as  and  when  disposed  of,  their  guar- 
anty in  the  following  form  (or  in  such  other 
form  as  they  may  agree  upon)  to  wit: 

"  *For  value  received,  the  Michigan  Cen- 


tral Railroad  Company,  the  Canada  South- 
ern Railway  Company,  the  New  York  Cen- 
tral Railroad  Company,  and  the  Canadiaifc 
Pacific  Railway  Company  do  hereby  jointly- 
and  severally  guarantee  the  payment  of  the 
principal  and  interest  of  the  within  bond 
according  to  its  tenor,  to  the  legal  holder 
thereof.' " 

Under  the  terms  the  owning  oompanieB^ 
agreed  to  contribute  towards  their  common 
liability  under  the  guaranty  in  the  follow-^ 
ing  proportions:  The  Michigan  Central^ 
12i  per  cent;  the  Canada  Southern,  12^  per 
cent;  the  New  York  Central,  25  per  cent; 
the  Canadian  Pacific,  50  per  cent.  And 
they  agreed  that  they  would  not  sell  any- 
part  of  their  holdings  of  Toronto,  Hamilton, 
&  Buffalo  stock,  but  would  retain  the  same- 
during  the  continuance  of  the  agreement. 

On  August  1,  1916,  the  Toronto,  Hamil- 
ton, &  Buffalo  executed  its  consolidated 
mortgage  securing  its  bonds  for  $10,- 
000,000,  and  thereafter  issued  $2,000,- 
000,  of  these  bonds  at  4i  per  cent  and  sold 
them  to  the  owning  companies,  which  bought 
them  at  90  per  cent  of  their  face,  and  con- 
tributed to  the  purchase  price  as  foUow-s: 
The  Canadian  Pacific,  $900,000;  the  Michi- 
gan Central,  $225,000;  the  Canada  South- 
ern, $225,000;  the  New  York  Central,  $450,- 
000. 

It  further  appears  that  the  owners  of 
these  bonds  desire  to  sell  them  in  order  to- 
reimburse  their  treasuries  for  the  moneys  so 
advanced,  and  that  to  secure  an  adequate- 
price  therefor  it  is  necessary  to  guarantee^ 
payment  thereof  jointly  and  severally,  and 
that  tJie  New  York  Central  has  never  capi- 
talized such  purchase  by  the  issue  of  its. 
own  securities. 

After  the  hearing  the  Commission  made 
the   following  order:      "Ordered  that  said 
the  New  York  Central  Railway  Company  be 
and  it  hereby  is  authorized,  in  so  far  as  this 
Commission  may  grant  said  authority,  t<y 
join  with  said  the  Michigan  Central  Rail- 
road Company,  the  Canada  Southern  Rail- 
way  Company,   and   the   Canadian    Pacific 
Railway  Company,  in  guaranteeing  the  pay- 
ment of  the  principal  and  interest  of  said 
bonds  of  the  Toronto,  Hamilton,  ft  Buffalo- 
Railway  Company,  Series  A,  amounting  to^ 
$2,000,000,  as  they  become  due,  by  execu- 
ting upon  each  of  said  bonds  the  following^ 
guaranty:      Tor   value    received   the   New- 
York  Central  Railroad  Company,  the  Michi- 
gan Central  Railroad  Company,  the  Canada- 
Southern  Railway  Company,  and  the  Cana- 
dian Pacific  Railway  Company  hereby  joint- 
ly and  severally  guarantee  the  payment  of 
the   principal   and   interest   of   the   within 
bond,   according  to  its  tenor  to  the  legal 
holder  thereof.' " 
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On  January  6,  1917,  "Jamea  PoUitz,  aa 
holder  of  120  sharea  of  stock  of  the  New 
York  Central  Railway  Company,  and  Clar- 
ence H.  Venner,  as  bolder  of  375  shares  of 
stock  of  the  New  York  Central  A.  Hudson 
Birer  Railroad  Company  and  fourteen 
shares  of  stock  of  tlie  Lake  Shore  &  Michi- 
gan Southern  Railway  Company"  (the  two 
last-named  companies  being  constituents  of 
the  applicant's  conaolidated  corporation), 
filed  their  application  for  a  rehearing  be- 
fore the  Public  Utilities  Commission  upon 
the  grounds :  "First.  That  the  applicant  ia 
not  lawfully  organized,  being  an  illegal  con- 
solidation and  without  a  lawful  board  of 
directora. 

'^Secondly.  That  the  applicant  lacks  the 
corporate  power,  and  ia  wholly  unauthor- 
ized by  any  law  or  statute,  to  guarantee 
the  bonds  of  the  Toronto,  Hamilton,  &  Buf- 
falo Railway  Company,  or  to  enter  into  the 
obligation  of  guaranty  contemplated  by  the 
application  and  order. 

"Thirdly.  That* the  applicant,  by  its  own- 
ership and  control  of  parallel  and  compet- 
ing lines,  is  a  monopoly,  doing  business  in 
violation  of  the  laws  and  statutes  of  the 
sute  of  Ohio,  of  the  other  states  wherein 
its  lines  run,  and  of  the  United  States,  and 
that  its  application  is  in  furtherance  of  such 
▼iolation. 

^'Fourthly.  That  the  application  is  insuf- 
ficient upon  its  face. 

"Fifthly.  Tliat  upon  the  evidence  herein 
the  application  cannot  be  laVfully  granted. 

"Sixthly.  That  the  Commission  erred  in 
granting  the  application." 

This  application  was  overruled,  and  this 
proceeding  is  brought  to  set  aside  the  order 
of  the  Commission. 

Messrs.  Henry,  Fanver,  McOraw,  & 
Thomson,  for  plaintiffs  in  error: 

Unless  expressly  authorized,  it  is  ultra 
▼ires  for  one  corporation  to  guarantee  the 
debt  of  another. 

National  Park  Bank  ▼.  German -American 
Mut.  W.  &  Secur.  Co.  116  N.  Y.  281,  5 
URA.  673,  22  N.  E.  567:  Fox  v.  Rural 
Home  Co.  90  Hun,  865,  35  N.  Y.  Supp.  896, 
affirmed  in  157  N.  Y.  684,  51  N.  E.  1090; 
Bridgeport  City  Bank  v.  Empire  Stone 
I>re88ing  Co.  30  Barb.  421;  California  Nat. 
Bank  v.  Kennedy,  167  U.  8.  362,  42  L.  ed. 
1»8,  17  Sup.  Ct.  Rep.  831;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Louisville  Trust  Co.  174 
TJ.  S.  653,  43  L.  ed.  1082,  19  vSnp,  Ct.  Rep. 
«17;  Ward  v.  Joelin,  186  U.  S.  142,  46  L. 
«d.  1093,  22  Sup.  Ct.  Rep.  807;  Humboldt 
Min.  Co.  V.  American  Mfi?.  Min.  A  Mill.  Co. 
10  C.  C.  A.  415,  22  U.  S.  App.  334,  62  Fed. 
356;  Re  S.  P.  Smith  Lumber  Co.  132  Fed. 
620;  Bailey  Iron  Works  Co.  v.  Mobile  & 
0.  E.  Co.  '4  Ala.   App.   660,   59  So.   191 ; 
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Simmons  Nat.  Bank  v.  Dilley  Foundry  Co. 
95  Ark.  368,  130  S.  W.  162;  Best  Brewing 
Co.  V.  Klassen,  185  III.  37,  60  L.R.A.  765, 
76  Am.  St.  Rep.  26,  57  N.  £.  20;  Lucas 
V.  White  Line  Transfer  Co.  70  Iowa,  541, 
69  Am.  Rep.  449,  30  N.  W.  771;  Western 
Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co. 
102  Md.  307,  2  L.R.A.(N.S.)  887,  111  Am. 
St.  Rep.  362,  62  Atl.  361;  Davis  t.  Old 
Colony  R.  Co.  131  Mass.  258,  41  Am.  Rep. 
221;  Ellett-Kendall  Shoe  Co.  v.  Western 
Stores  Co.  132  Mo.  App.  513,  112  S.  W. 
4;  W.  C.  Bowman  Lumber  Co.  v.  Pierson, 
—  Tex,  Civ.  App.  — ,  139  S.  W.  618;  Gaston 
&  Ayres  v.  J.  I.  Campbell  Co.  —  Tex.  Civ. 
App.  — ,  180  S.  W.  222;  Haupt  v.  Vint,  68 
W.  Va.  667,  34  L.R.A.(N.S.)  518,  70  S.  E. 
702;  Colman  v.  Eastern  Counties  R.  Co. 
10  Beav.  1,  60  Eng.  Reprint,  481,  4  Eng. 
Ry.  &  C.  Cas.  513,  16  L.  J.  Ch.  N.  S.  73; 
Re  Johnson  Foreign  Patents  Co.  [1904]  2 
Ch.  234,  73  I*  J.  Ch.  N.  S.  617,  91  L.  T. 
N.  S.  124. 

The  doctrine  that  it  is  ultra  vires  of  a 
corporation  to  enter  into  contracts  of  guar- 
anty is  strictly  applied  to  public  service 
corporations. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Louisville 
Trust  Co.  174  U.  S.  553,  43  L.  ed.  1082, 
19  Sup.  Ct.  Rep.  817;  Western  Maryland 
R.  Co.  V.  Blue  Ridge  Hotel  Co.  102  Md. 
307,  2  L.R.A.(N.S.)  887,  111  Am.  St.  Rep. 
362,  62  Atl.  351;  Colman  v.  Eastern  Coun- 
ties R.  Co.  10  Beav.  1,  4  Eng.  Ry.  &  C.  Cas. 
513,  16  L.  J.  Ch.  N.  S.  73,  50  Eng.  Reprint, 
481;  State  ex  rel.  Atty.  Gen.  v.  Hocking 
Valley  R.  Co.  12  Ohio  C.  C.  N.  8.  49; 
Mannington  v.  Hocking  Valley  R.  Co.  183 
Fed.  133. 

The  proposed  guaranty  is  in  furtherance 
of  monopoly. 

United  States  v.  Pacific  &  A.  R.  &  Nav. 
Co.  228  U.  S.  87,  57  L.  ed.  742,  33  Sup. 
Ct.  Rep.  443;  Louisville  &  X.  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  691,  40  L,  ed. 
849,  856,  16  Sup.  Ct.  Rep.  714;  Gulf,  C. 
A  S.  F.  R.  Co.  V.  State,  72  Tex.  404,  1 
L.R.A.  849,  2  Inters.  Com.  Rep,  335,  13  Am. 
St.  Rep.  815,  10  S.  W.  81. 

The  applicant  is  a  monopoly  and  is  not 
legally  organized;  and  the  Commission,  hav- 
ing the  jurisdiction  and  duty  to  decide  that 
question,  erred  in  granting  the  application. 
State  ex  rel.   Minneapolis,   St.   P.   &   S. 
Ste.  M.  R.  Co.  V.  Railroad  Commission,  137 
Wis.   80,   117   N.   W.   846;    People  ex  reL 
Binghamton  Light,  Heat  &  P.  Co.  v.  Stevens, 
203  X.  Y.  7,  96  N.  E.  114;   Northern  Se- 
curities Co.  V.  United  States,  193  U.  S.  197, 
48  L.  ed.  679,  24  Sup.  Ct.  Rep.  436;  Stand- 
ard Oil  Co.  V.  United  States,  221  U.  S.  1, 
55  L.  ed.  619,  34  L.R.A.(N.S.)   834,  31  Sup. 
I  Ct.  Rep.  502,  Ann.  Cas.  1912D,  734;  United 
I  States  V.  American  Tobacco  Co.  221  U.  S. 
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106,  55  L.  ed.  663,  31  Sup.  Ct.  R^p.  632; 
United  States  v.  Union  P.  R.  Co.  226  U. 
S.  61,  57  L.  ed.  124,  33  Sup.  Ct.  Rep.  53; 
Harriman  v.  Northern  Securities  Co.  197 
U.  S.  244,  49  L.  ed.  730,  25  Sup.  Ct.  Rep. 
493;  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct. 
Rep.  714;  United  States  v.  Union  P.  R. 
Co.  226  U.  S.  61,  57  L.  ed.  124,  33  Sup.  Ct. 
Rep.  53;  State  ex  rel.  Atty.  Gen.  v.  Hock- 
ing Valley  R.  Co.  12  Ohio  C.  C.  N.  S.  49; 
Gould  V.  'Chesapeake  &  0.  R.  Co.  10  Ohio 
N.  P.  N.  S.  313,  591 ;  Hafer  v.  Cincinnati, 
H.  &  D.  R.  Co.  29  Ohio  L.  J,  68;  State 
V.  Vanderbilt,  37  Ohio  St.  500;  State  ex 
rel.  American  U.  Teleg.  Co.  v.  Bell  Teleph. 
Co.  36  Ohio  St.  296,  38  Am.  Rep.  583;  State 
ex  rel.  Atty.  Gen.  v.  Cincinnati. Gaslight  & 
Coke  Co.  18  Ohio  St.  262;  Crawford  v. 
Wicks,  18  Ohio  St.  190,  98  Am.  Dec,  103,  8 
Mor.  Min.  Rep.  541 ;  East  St.  Louis  Connect- 
ing R.  Co.  V.  Jarvis,  34  C.  C.  A.  639,  92  Fed. 
735;  People  ex  rel.  Peabody  v.  Chicago  Gas 
Trust  Co.  130  111.  268,  8  L.R.A.  497,  17 
Am.  St.  Rep.  319,  22  N.  E.  798;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa. 
173,  8  Am.  Rep.  150;  Xester  v.  Continental 
Brewing  Co.  161  Pa.  473,  24  L.R,A.  247, 
41  Am.  St.  Rep.  894,  29  Atl.  102;  Eel 
River  R.  Co.  v.  State,  155  Ind.  433,  57  N. 
E.  388;  Indianapolis  Union  R.  Co.  v.  Dohn, 
153  Ind.  10,  45  L.R.A.  427,  74  Am.  St.  Rep. 
274,  53  N.  E.  937;  State  ex  rel.  Snyder  v. 
Portland  Natural  Gas  &  Oil  Co.  1.53  Ind. 
483,  53  L.R.A.  413,  63  N.  E.  1089;  Tippe- 
canoe County  V.  Lafayette,  M.  &  B.  R.  Co. 
60  Ind.  85;  Chicago,  I.  &  L.  R.  Co.  v. 
Southern  Indiana  R.  Co.  38  Ind.  App.  234, 
70  N.  E.  843;  Cummings  v.  Union  Blue 
Stone  Co.  164  N.  Y.  401,  52  L.R.A.  262, 
79  Am.  St.  Rep.  655,  58  N.  E.  525;  Cen- 
tral New  York  Teleph.  &  Teleg.  Co.  v. 
Averill,  199  N.  Y.  128,  32  L.R.A.  (N.S.) 
494,  139  Am.  St.  Rep.  878,  92  N.  E.  200: 
Burrows  v.  Interborough-Metropolitan  Co. 
156  Fed.  389;  Continental  Securities  Co.  v. 
Interbofough  Rapid  Transit,  165  Fed.  945. 

Messrs.  Joseph  McGliee,  Attorney  Gen- 
eral, and  S.  H.  West,  for  defendant  in  er- 
ror: 

Applicant  has  implied  power,  aside  from 
express  statutory  provisions,  to  guarantee 
the  bonds. 

Mannington  v.  Hocking  Valley  R.  Co.  183 
Fed.  133 ;  Central  Ohio  Natural  Gas  &  Fuel 
Co.  V.  Capital  City  Dairy  Co.  60  Ohio  St. 
96,  64  L.R.A.  395,  53  N.*^  E.  711;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Howard,  7  Wall,  392; 
19  L.  ed.  117;  Madison  &  I.  R.  Co.  v.  Nor- 
wich Sav.  Soc.  24  Ind.  457;  Bonner  v.  New 
Orleans,  2  Woods,  135,  Fed.  Cas.  No.  1,631: 
Re  New  York  Car  Wheel  Works,  141  Fed. 
430;  McKittriok  v.  Arkansas  C.  R,  Co.  152 
U.  S.  473,  38  L.  ed.  518,  14  Sup.  Ct.  Rep, 
661;    Rogers   Locomotive   Mach.    Works   v. 
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Southern  R.  Asso.  34  Fed.  278;  Todd  v.  Ken- 
tucky Union  Land  Co.  67  Fed.  47;  Broad- 
way Nat.   Bank  v.   Baker,   176  Mass.  294,. 
57   N.   E.   603:    Jones,  Corporate   Bonds    & 
Mortgages,  §  283;  Elliott,  Railroads,  §  481; 
Clark  &  M.  Priv.  Corp.  pp.  488,  494;  Har- 
rison   V.    Union    P.    R.    Co.    13    Fed.    522; 
Dougan  v.  Evansville  &  T.  H.  R,  Co.  15  App. 
Div.   483,   44   N.   Y.    Supp.   603;    Amot    v. 
Erie  R.  Co.  67  N.  Y.  315;  Milbank  v.  New 
York,  L.  E.  &  W.  R.  Co.  64  How.  Pr.  20; 
Holmes  &  G.  Mfg.  Co.  v.  Holmes  &  W-.  Metal 
Co.   127  N.   Y.   252,  21  Am.   St.  Rep.  448, 
27  N.  E.  831;   Cincinnati,  H.  &  D.  R.  Ck>. 
V.  Kleybolte,  80  Ohio  St.  311,  88  N.  E.  879; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Fletcher,  3.5 
Kan.  236,  10  Pac.  596;   Low  v.  California 
P.   R.  Co.  52  Cal.  63,  28  Am.   Rep.   629; 
Codman  v.  Vermont  &  C.  R.  Co.  16  Blatchf. 
165,  Fed.  Cas.  No.  2,935;  Green  Bay  &  M. 
R.  Co.   V.  Union   S.  B.   Co.   107   U.  S.  98,. 
27  L.  ed.  413,  2  Sup.  Ct.  Rep.  221;  Harri- 
son V.  Union  P.  R.  Co.  13  Fed.  522;   Cen- 
tral R.  &  Bkg.  Co.  V.  Farmers'  Loan  &  T. 
Co.  52  C.  C.  A.  149,  114  Fed.  263;  Eastern 
Townships  Bank  v.  St.  Johnsbury  A  L.  C. 
R.  Co.  40  Fed.  423. 

The  New  York  Central  has  power  to  exe- 
cute the  guaranty  derived  from  the  laws  of 
other  jurisdictions,  which,  not  being  opposed 
to  the  laws  of  Ohio,  can  be  given  effect. 

Lee  v.  Sturges,  46  Ohio  St.  153,  2  L.R.A. 
556,  19  N.  E.  560:  Kimball  v.  Atchison,  T. 
&  S.  F.  R.  Co.  46  Fed.  888;  De  Koven  v. 
Lake  Shore  &  M.  S.  R.  Co.  216  Fed.  95.5: 
Lisman  v.  Knickerbocker  Trust  Co.  128  C. 
C.  A.  85,  211  Fed.  413;  Central  Trust  Co. 
V.  Columbus,  H.  Vallev  &  T.  R.  Co.  87  Fed. 
816;  Eastern  Townships  Bank  v.  St.  Johns- 
bury  &  L.  C.  R.  Co.  40  Fed.  423;  People'a 
Bank  v.  Manufacturers'  Nat.  Bank,  101  U. 
S.  181,  25  L.  ed.  907;  Green  Bay  &  M.  R. 
Co.  v.  Union  S.  B.  Co.  107  U.  S.  96,  27  L. 
ed.  413,  2  Sup.  Ct.  Rep.  221. 

John.son,    J.,    delivered    the    opinion    of 
the  court: 

The  application  was  based  upon  the  pro- 
visions of  §  614-63,  Page  &  A.  General  Code, 
viz.:  **A  public  utility  or  a  railroad,  .  .  . 
may,  wlien  authorized  by  order  of  the  Com- 
mission, and  not  otherwise,  issue  stocks, 
bonds,  notes  and  other  evidences  of  indebted- 
ness, payable  at  periods  of  more  than  twelve 
months  after  date  thereof,  when  necessary 
for  the  acquisition  of  property,  the  construc- 
tion, completion,  extension  or  improvement 
of  its  facilities  ...  or  for  the  reim- 
bursement of  moneys  actually  expended 
.  .  .  for  any  of  the  aforesaid  purposes.*' 
It  is  said  that  the  Commission  was  not  cer- 
tain whether  the  guaranty  referred  to  in 
the  application  is  an  evidence  of  indebted- 
ness, and  that  this  doubt  caused  the  inclu- 
sion in  the  order  of  the  words,  "in  so  far  as^ 
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this  Commission  may  grant  said  authority." 
A  bond  is  an  evidence  of  indebtedness,  and 
the  written  guaranty  which  the  New  York 
Central  requests  authority  to  make  on  the 
Ln^ud,  to  be  signed   by  it,  would,  if  valid, 
thereby  become  an  evidence  of  the  indebted- 
ness of  the  applicant  on  the  bond.    But  the 
company  could  not  incur  any  indebtedness, 
and  the  Commission  could  not  authorize  the 
issuance  of  any  evidence  of  indebtedness,  ex- 
cept  of  such   as   the  company  was  legally 
empowered  to  create  against  itself.     Such 
consent  would  not  be  necessary  as  to  an  evi- 
dence of  indebtedness  for  any  purpose  not 
named  in  the   above  section;    for  example, 
by  the  negotiation  and  transfer  by  indorse- 
ment  of   commercial   paper   taken    in   the 
eonrse  of  ite  ordinary  business  operations, 
and  not  included  in  the  purposes  specified 
in  the  section  above  named.     The  Commis- 
MOD  is  an  administrative  board,  with  su- 
penrisory  powers  which  do  not  extend  be- 
yond those  granted  by  statute.     It  cannot 
confer  corporate  power  or  enable  the  doing 
of  things  beyond  the  scope  of  that  power. 
Section   8683,    General    Code,   enacts:      "A 
private  corporation  also  may  purchase,  or 
otherwise  acquire,  and  hold  shares  of  stock 
in  other  kindred  but  not  competing  private 
corporations,     domestic    or    foreign.      This 
i'hall  not  authorize  the  formation  of  a  trust 
or  combination  for  the  purpose  of  restrict- 
ing trade  or  competition." 

Section  8684  provides  that  no  corporation 
Fhall  employ  its  stocks,  means,  assets,  or 
c'tlier  property,  directly  or*  indirectly,  for 
any  other  purpose  than  to  accomplish  the 
legitimate  objects  of  its  creation.  It  was 
held  in  Mannington  v.  Hocking  Valley  R. 
Co.  (C.  C.)  183  Fed.  133,  that  the  provi- 
Mons  of  §  8683,  General  Code,  apply  to  rail- 
road companies.  The  limitations  and  safe- 
guards provided  in  the  sections  above 
referred  to  are  clear  and  explicit.  The  com- 
pany had  no  authority  whatever  to  purchase 
the  stock  in  the  absence  of  express  statu- 
tory provisions,  and  then  only  under  the 
circumstances  and  within  the  limitations 
^t  out  in  the  statute.  The  applicant  com- 
pany was  within  its  powers  in  the  acquisi- 
tion and  holding  of  the  stock  of  the  Toron- 
to, Hamilton,  &  Buffalo  Company,  provided 
it  did  not  in  doing  so  violate  any  of  the 
limitations  expressed  in  §§  8683  and  8684, 
General  Code. 

As  shown  in  the  statement  the  applicant 
is  a  consolidated  company  organized  and  ex- 
isting under  the  laws  of  the  six  states 
named,  but  we  think  it  clear  that  the  pow- 
er, rights,  and  duties  of  the  company,  within 
the  state  of  Ohio  must  be  determined  by 
the  laws  of  this  state.  Section  9020,  Gener- 
al Code,  concerning  consolidated  companies, 
provides:  "When  the  agreement  is  made 
and  perfected,  as  provided  in  the  next  pre- 

L.R.A.1918D. 


ceding  section,  and  it  or  a  copy  thereof  filed 
with  the  secretary  of  state,  the  several  com- 
I  panics  parties  thereto  sliall  be  deemed  and 
taken  to  be  one  company,  possessing  within 
this  state  all  the  rights,  privileges,  and  fran- 
chised,  and  subject  to  ail  the  restrictions, 
disabilities,  and  duties,  of  a  railroad  com- 
pany." 

In  Ashley  v.  Ryan,  49  Ohio  St.  504,  31 
N.  £.  721,  the  court  had  under  consideration 
the  status  of  a  consolidated  company.  It 
was  there  held  that  the  provisions  of  our 
j  Statute  (Gen.  Code,  §  176),  requiring  the 
payment  of  a  fee  for  filing  articles  of  agree- 
ment of  incorporation,  and  also  of  consolida- 
tion, apply  to  articles  of  agreement  of  con- 
solidation between  an  Ohio  company  and  a 
company  or  companies  of  another  state.  It 
is  said  in  the  opinion  at  page  529:  '*Many 
difficulties  have  been  suggested  at  arising,  if 
a  company,  formed  by  the  consolidation  of 
an  Ohio  company  with  a  company  of  an- 
other state,  should  be  held  to  be  a  new  cor- 
poration. .  .  .  But  it  seems  pretty  well* 
settled,  upon  principle  at  least,  that,  where 
formed  under  co-operative  legislation  of 
the  differ ent  states,  it  becomes  a  corpora- 
tion in  each  state  where  its  road  is  locat- 
ed- It  is  a  legal  entity  residing  and  doing 
business  in  difU'rent  states,  with  a 
status  in  each  derived  from  and  deter- 
mined by  the  laws  of  that  state.  .  .  . 
The  stockholders  of  the  company  in  the 
other  states  must  be  presumed  to  know 
what  the  Ohio  law  is  in  this  regard." 

In  Peik  v.  Chicago  &  N.  W.  R.  Co.  94 
U.  S.  164,  177,  24  L.  ed.  97,  98,  it  is  said: 
"In  this  way,  Wisconsin  in  effect  said  to 
the  Illinois  companies:  'You  may  consoli- 
date your  interest  with  those  of  the  named 
companies  in  this  state,  and  form  one  cor- 
poration in  the  two  states;  but  in  so  doing 
you  must,  in  Wiso<msin,  be  subject  to  our 
Uws.' " 

In  Atty.  Gen  v.  New  York,  N.  H.  k  H. 
R.  Co.  198  Mass.  413,  84  K.  E.  737,  740,  t*he 
railroad  company  was  :reated  by  charters 
from  Kassachusetts  and  Connecticut,  opera- 
ting a  railroad  in  both  states,  having  the 
same  capital  stock  to  cover  its  property  in 
both  states.  It  is  there  said  (page  422)  : 
"Powers  and  franchises  of  a  general  charac- 
ter, whose  effect  upon  the  corporation  would 
not  be  merely  local,  but  would  work  changes 
in  its  relations  to  private  persons  and  to  the 
public  authority  in  both  states  alike,  stand 
differently.  It  is  not  easy  to  maintain  that 
under  these  statutes  there  is  implied  au- 
thority to  the  corporation  to  receive  such 
powers  from  either  state  alone  and  hold 
them  in  such  a  way  that  they  will  have  full 
effect  in  both  states.  If  any  such  general 
powers  can  be  so  granted  and  held  without 
legislative  action  in  both  states,  it  seems 
plain  that  they  are  only  such  as  are  not 
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in  conflict  with  the  laws  or  the  declared 
public  policy  of  the  state  which  does  not 
grant  them.  Massachusetts  cannot  grant 
this  corporation  franchises  to  be  enjoyed 
and  exercised  in  Connecticut,  which  are  con- 
trary to  the  laws  of  Connecticut;  for  the 
corporation  in  each  state  is  a  domestic  cor- 
poration, and  as  such  it  is  governed  by  the 
laws  of  the  state  of  its  creation  in  all  that 
it  does  within  that  state." 

The  fact  that  the  consolidated  company 
is  a  new  corporation  does  not  deprive  the 
various  states  of  their  jurisdiction  over  it, 
nor  render  it  less  subject  to  their  laws. 
Like  every  other  corporation  it  has  its  dom- 
icil.  It  is  not  a  corporation  at  large.  Its 
privileges  in  each  state  are  those  conferred 
by  the  laws  of  that  state,  and  its  obligations 
in  each  state  are  those  created  by  the  laws 
of  that  state. 

The  position  of  the  applicant  company  is 
that,  having  legally  acquired  stock  in  the 
Toronto,  Hamilton,  &  Buffalo  Company,  and 
having,  in  pursuance  of  the  right  of  a  legally 
constituted  stockholder  of  that  company, 
joined  in  the  purchase  of  its  bonds  for  the 
protection  of  its  interests  and  the  interests 
of  its  stockholders,  it  is  as  a  necessary  in- 
cident authorized,  in  order  to  "reimburse 
itself  for  the  money  so  expended,"  to  sell 
and  guarantee  the  bonds  purchased. 

By  the  provisions  of  §  9039,  General  Code, 
a  consolidated  railroad  company  may  take, 
hold,  pledge,  or  otherwise  dispose  of,  under 
sucli  terms  as  the  directors  prescribe,  the 
stock  and  bonds  of  any  other  company  ac- 
quired upon  consolidation  or  received  by 
virtue  of  any  purchase  or  lease  or  operating 
contract.  The  manifest  purpose  of  this  sec- 
tion is  to  enable  the  consolidated  company 
to  do  every  proper  thing  with  reference  to 
the  "stock  and  bonds"  of  any  of  its  constitu- 
ent companies,  which  the  constituent  com- 
panies themselves  could  have  done.  In  such 
a  case  the  consolidated  company  holds  all 
of  the  assets  of  the  constituent  company 
that  has  been  merged  with  it.  Having  per- 
mitted the  consolidation,  the  provisions  of 
this  statute  were  simply  in  pursuance  of 
wise  business  and  public  policy. 

In  this  case  a  different  question  is  pre- 
sented. There  has  been  no  consolidation 
with  the  Toronto,  Hamilton,  &  Buffalo  Com- 
pany. Its  identity  and  separate  entity  is 
still  maintained,  and  the  other  companies 
referred  to,  as  well  as  the  New  York  Cen- 
tral, hold  stock  in  it. 

It  is  not  claimed  by  the  applicant  that 
it  has  the  power  to  guarantee  these  bonds 
by  express  statutory  provision,  but  that  the  • 
power  to  guarantee  them  is  fairly  incident ' 
to  its  right  to  sell  them  after  it  has  legal- 
ly acquired  them.  In  the  case.  Re  New 
York  Car  Wheel  Works   (D.  C.)    141  Fed. 


430,  it  was  held  that  "an  indorsement  by 
a  corporation  of  ftotes  of  another  corpora- 
tion is  not  an  accommodation  in  a  legal  sense 
and  void  as  ultra  vires,  but  is  a  guaranty 
based  on  a  valuable  consideration,  and  valid, 
where  the  indorsing  corporation  at  the  time 
owned  all  the  stock  of  the  other;"  and  in 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Howard,  7 
Wall.  392,  19  L.  ed.  117,  the  United  States 
Supreme  Court  held  that  a  railroad  com- 
pany owning  bonds  of  cities  and  counties 
given  to  it  in  aid  of  the  construction  of 
its  road  could  properly  sell  them  and  guar- 
antee their  payment.  In  Broadway  Nat. 
Bank  v.  Baker,  176  Mass.  294,  57  N.  £. 
603,  it  is  held  that  guaranties  of  payment 
of  bonds  taken  by  a  loan  and  trust  com- 
pany in  the  ordinary  course  of  its  business, 
made  in  connection  with  their  sale,  are  not 
ultra  vires,  and  are  binding.  In  Jones  on 
Corporate  Bonds  &  Mortgages,  3d  ed.  §  283, 
it  is  said:  "It  is  within  the  corporate  pow- 
ers of  a  railroad  to  guarantee  bonds  taken 
and  held  by  it  in  the  usual  course  of  its 
business." 

And  in  1  Elliott  on  Railroads,  2d  ed. 
§  481:  ^'Thus,  where  it  [the  railroad  com- 
pany] has  power  to  issue  bonds  of  its  own, 
it  also  has  implied  power  to  guarantee  the 
bonds  of  another  railroad  company,  proper- 
ly taken  in  payment  of  a  debt,  in  order  to 
enable  it  to  sell  them  for  an  adequate  price 
or  to  use  them  in  payment  of  its  own  debt. 
And  it  may  be  safely  said,  we  think,  as  a 
general  rule,  that  such  a  guaranty  may  be 
valid,  without  an  express  grant  of  author- 
ity to  make  it,  if  it  is  supported  by  a  val- 
uable consideration  of  a  kind  that  the  guar- 
antor company  has  authority  to  receive  and 
invest  in." 

In  Arnot  v.  Erie  R.  Co.  67  N.  Y.  315, 
the  Erie  Railway  had  agreed  to  guarantee 
the  payment  of  interest  on  certain  bonds 
of  another  railroad  company,  in  considera- 
tion of  the  latter  constructing  a  railroad 
connecting  the  railroads  of  the  two  com- 
panies and  agreeing  to  conduct  the  business 
between  the  roads  on  joint  account.  Tlie  ^ 
other  railroad  company  issued  its  bonds,  on 
which  the  Erie  Railway  Company  indorsed 
its  guaranty.  Tlic  Erie  Company  later  came 
into  possession  of  these  bonds,  a  part  of 
which  were  transferred  to  Arnot.  It  was. 
held  that  the  guaranty  was  aVlditional  secur- 
ity for  the  same  debt  evidenced  by  tiie  bonds, 
and  passed  with  them  to  a  purchaser.  The 
court  say:  "It  is  undisputed  that  Aruot's 
claim  was  a  valid  one,  and  that  the  defend- 
ant had  become  legally  liable  to  pay  it.  It 
could  pay  it  in  cash  or  could  give  its  own 
obligation  to  pay  it.  Instead  of  giving  its 
own  obligation,  it  oould  give  the  obligation 
of  another  which  it  owned,  and  guarantee 
its  payment." 
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^^  7  R.  C,  X..  604.  it  is  said:  "A  railway 
wmpm  vrMcli   li&s   received  municipa:  aid 
WBda  may  transfer   them  to  raise  money, 
^^^  ^i  it   ia    deemed   expedient,  guarantee 
^^^  payment    aa    a  means  of  augmenting 
^itfiij  cie^t  in  the  market." 
luMatbury  v.  Kentucky  Union  Land  Co. 
\^  C.  0.  A.   393,    403,  22  U.  S.  App.  267, 
62  Fed.  335,  it  iwas  held  that  a  land  com- 
pany which  had  the  right  to  effect  consoli- 
dation with  a  railroad  company  necessarily 
]iad  the  power  to  acquire  the  stock  of  such 
railroad  company  and  guarantee  its  bonds, 
thus  accomplishing  all  that  a  complete  con- 
liolidation  could  accomplish  with  less  risk 
and  responsibility.    In  the  opinion  it  is  said 
at  page  344:  ''If  now,  as  already  said,  this 
permits    the   land   company    to   part   with 
complete  control  over  its  own  business,  and 
to  riftk  all  its  property  in  the  husiness  of 
railroading,  it  is  difficult  to  see  why  there 
should   not   be  included   in  such   a  power, 
ai»  a  part  of  or  less  than  the  whole,  the 
right  to  acquire  the  stock  in  a  railroad  com- 
pany, and  to  guarantee  its  bonds.     .     .     . 
It  seems  to  us  that  the  purchase  of  the  stock 
and    guaranties   can   be   supported   on   the 
ground  that,  even  if  they  did  not  constitute 
a  consolidation,  they  were  legitimate  steps 
towards  a  consolidation.    They  involved  the 
exercise  of  a  power  similar  to  but  less  ex- 
tensive than  that  of  consolidation,  and  may 
fairly  be  said  to  have  been  included  in  it, 
as  the  part  is  included  in  the  whole." 

A  number  of  cases  are  cited  by  the  plain- 
tiffs in  error  in  support  of  the  proposition 
that  the  guaranty  by  one  corporation  of  the 
debts  of  another  embarks  its  capital  in  an 
enterprise  not  contemplated  by  its  charter, 
and  tends  to  divert  its  property  from  the 
legitimate  uses  of  the  company;  that  such 
a  diversion  of  its  funds  is  ultra  vires,  and 
any  stockholder  may  object  to  the  transac- 
tion. In  33  Cyc.  465,  it  is  said:  "As  a  gen- 
eral rule  a  railroad  company  .  .  .  has 
no  power  to  enter  into  any  contract  or  in- 
dorsement by  which  it  becomes  a  guarantor 
or  suroty,  or  otherwise  lends  its  credit  to 
another  person  or  company,  even  though  it 
may  derive  some  indirect  benefit  from  the 
guaranty,  except  in  so  far  as  it  is  express- 
ly authorized  to  do  so  by  its  charter  or  other 
statute,  and  except  where  the  power  to  do 
so  is  implied  from  the  company's  general 
powers,  as  being  necessary  and  proper  to 
enable  it  to  accomplish  the  objects  for  which 
it  was  created,  and  in  the  conduct  of  its 
business." 
See  also  7  R.  C.  L.  603. 
In  Louisville,  N.  A,  &  C.  R.  Co.  v.  Louis- 
ville Trust  Co.  174  U.  S.  562,  43  L.  ed. 
1081,  19  Sup.  Ct.  Rep.  817,  it  is  held: 
''XTnder  a  statute  authorizing  the  board  of 
directors  of  a   railroad  corporation,  upon 
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the  petition  of  a  majority  of  its  stockhold- 
ers, to  direct  the  execution  by  the  corpora- 
tion of  a  guaranty  of  negotiable  bonds  of 
another  corporation,  a  negotiable  guaranty 
executed  by  order  of  the  directors,  and 
signed  by  the  president  and  secretary  and 
under  the  seal  of  the  first  corporation,  upon 
each  of  such  bonds,  without  the  authority 
or  assent  of  the  majority  of  its  stockhold- 
ers, is  void  as  to  a  purchaser  of  such  bonds 
with  notice  of  the  want  of  such  authority 
or  assent;  but  is  valid  as  to  a  purchaser 
in  good  faith  and  without  such  notice." 

In  the  opinion  it  is  said  by  Mr.  Justice 
Gray,  at  page  667 :  ''A  railroad  corporation, 
imless  authorized  by  its  act  of  incorpora- 
tion or  by  other  statutes  to  do  so,  has  no 
power  to  guarantee  the  bonds  of  another 
corporation^  and  such  a  guaranty,  or  any 
contract  to  give  one,  if  not  authorized  by 
statute,  is  beyond  the  scope  of  the  powers 
of  the  corporation,  and  strictly  ultra  vires, 
unlawful,  and  void,  and  incapable  of  being 
made  good  by  ratification  or  estoppel." 

We  think  that  in  view  of  the  express  stat- 
utory provision  of  Ohio  which  confers  upon 
corporations  the  authority  to  "purchase,  or 
otherwise  acquire,  and  hold  shares  of  stock 
in  other  kindred  but  not  competing  private 
corporations,  domestic  or  foreign,"  pursuant 
to  which  the  applicant  acquired  stock  in  the 
Toronto,  Hamilton,  &  Buffalo  Company,  ap- 
plicant was  authorized,  as  incident  to  the 
larger  power,  to  purchase  bonds  of  the  To- 
ronto, Hamilton,  &  Buffalo  Company,  if  in 
its  judgment,  acting  in  good  faith,  such  a 
transaction  would  safeguard  and  further  its 
interests  as  a  stockholder;  and,  having  le- 
gally acquired  the  bonds,  it  may,  upon  rea- 
son and  authority,  dispose  of  them  in  the 
ordinary  manner  dictated  by  business  pru- 
dence and  practice.  It  must  be  remembered 
that  at  all  times  the  good  faith  and  the 
character  of  the  transaction,  as  to  being 
fraudulent  or  otherwise  illegal,  may  be 
inquired  into  in  a  proceeding  in  a  oourt 
of  competent  jurisdiction. 

In  the  conduct  of  the  negotiation,  it  would 
seem  to  be  clear  that,  if  it  would  promote 
a  more  advantageous  transaction  to  the 
holding  company  to  guarantee  to  a  purchas- 
er the  bonds  so  held  by  it,  it  might  legally 
do  so.  In  1  Clark  &  Marshall  on  Private 
Corporations,  400,  it  is  said:  "A  corpora- 
tion may  guarantee  the  payment  of  bonds, 
notes  and  other  evidences  of  debt  owned 
by  it,  in  order  to  negotiate  or  sell  the  same." 

See  cases  cited. 

There  is  no  statute  in  Ohio  prohibiting 
it,  and  we  think  it  is  in  keeping  with  the 
pubUc  policy  indicated  by  statutory  enact- 
ments upon  kindred  features.  Central  Ohio 
Natural   Gas  &  Fuel   Co.  v.   Capital   City 
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Dairy   Co.  60  Ohio  St  96,  64  L.R.A.  396, 
53  N.  E.  711.  ' 

There  is,  however,  a  more  serious  feature 
of  this  case.  The  guaranty  proposed  and 
permitted  by  the  order  of  the  Commission 
is  joint  and  several  on  the  part  of  the  ap- 
plicant, the  Canadian  Pacific  and  the  Michi- 
^n  Central,  which  also  assumes  the  obliga- 
tions of  the  Canada  Southern,  not  only  of 
the  $500,000  face  value  of  the  bonds  owned 
by  the  applicant,  but  of  the  entire  $2,000,000 
owned  by  all  the  companies.  That  is  to 
say,  it  is  proposed  that  the  applicant  shall 
not  only  guarantee  the  bonds  owned  by  it, 
which  it  has  acquired  in  the  manner  above 
described,  and  which  we  think  it  may  legal- 
ly do,  but  that  it  shall  go  further,  and  guar- 
antee $1,500,000  of  bonds  owned  by  the 
other  companies.  The  applicant  Ohio  com- 
pany could  not  aid  or  assist  the  other  com- 
panies in  the  purchase  of  the  stock.  Such 
rights  are  regulated  by  §§  8806  et  seq.,  Gen- 
eral Code,  and  it  is  not  claimed  that  the 
requirements  of  these  sections  have  been 
complied  with. 

It  is  true  that  in  the  contract  between 
the  parties,  which  is  included  in  the  act  of 
the  Canadian  Parliament  shown  in  the  state- 
ment, the  liability  of  each  of  the  companies 
on   the   contractors'   guaranty,   as   between 
themselves,  is  fixed.     It  provides  that  this 
liability  shall  be,  as  to  each,  in  proportion 
to  the   amount  of  bonds  purchased  by   it. 
But   nevertheless    as   to   the   purchaser   or 
purchasers    of   the    bonds,   the    New    York 
Central  would  be  liable,  on  the  guaranty, 
for  a  very  much  larger  portion  of  the  bonds 
than  it  owned.     It  is  said  by  counsel  for 
the  defendant  in  error:   "There  is  nothing 
wrong,  unusual,   or   dangerous   about   this. 
.     .     .     The  Commission  was  the  judge  of 
the  possible  risk  which  the  applicant  would 
run  by  executing  the  guaranty.    Under  any 
normal  conditions  the  chances  that  the  Cen- 
tral will  have  to  pay  any  part  of  the  ob- 
ligations which  the   Canadian  Pacific  and 
Michigan  Central  have  assumed,  amounting 
to   $1,600,000,    are    nil.      When    two    such 
properties  become  unable  to  pay,  all  other 
railroad  securities  will  probably  be  worth- 
less, so  that  there  is  notliing  but  a  theoret- 
ical point  made  by  the  suggestion  that  the 
Central  is  lending  its  credit  to  those  roads." 
These  are  suggestions  to  be  taken   into 
consideration  by  any  person  or  corporation 
duly  authorized,  which  is  solicited  to  bind 
itself  or  himself  for  the  debt  of  another. 
But   it  cannot  be  that  the  Commission   is 
authorized  to  enter  upon  speculative  fields 
such  as  suggested.     Corporate  authority — ■ 
legal  capacity  to  act — does  not  depend  upon 
and  vary  with  the  probabilities  of  particu- 
lar transactions.    It   is  not  a   question   of 
safety;  it  is  a  question  of  power. 


The  authorities  cited  by  the  defendant 
in  error  only  justify  the  guaranty  by  a  cor- 
poration of  debts  (which  are  not  originally 
incurred  by  it),  under  the  conditions  and 
within  the  limitations  we  have  abo\'e  point- 
ed out.  In  3  Cook  on  Corporations,  7th  ed. 
§  775,  it  is  said:  "One  of  the  most  import- 
ant and  yet  difficult  branches  of  rail- 
road and  corporation  law  is  the  question 
whether  one  railroad  corporation  may  guar- 
antee the  bonds  or  dividends  of  another  rail- 
road corporation.  The  power  of  a  railroad 
corporation  in  this  respect  is  much  more 
restricted  than  that  of  a  trading  or  manu- 
facturing corporation,  because  the  former  is 
a  quasi  public  corporation  and  its  powers 
are  strictly  construed.  Moreover,  the  loca- 
tion of  its  railroad  is  specified  in  the  char- 
ter, and  the  guaranty  of  the  bonds  or  di- 
vidends on  the  stock  of  another  railroad 
corporation  is  much  the  same  as  buying  the 
stock  of  the  latter,  which  is  not  legal,  un- 
less expressly  authorized  by  the  charter  or 
the  statutes  of  the  state.  A  railroad  cor- 
poration has  no  implied  power  to  guarantee 
the  bonds  or  dividends  on  the  stock  of  an- 
other railroad  corporation." 

In  the  same  section  it  is  said:  "The  pow- 
er of  a  railroad  company  to  consolidate  with 
or  purchase  the  railroad  of  another  com- 
pany does  not  give  power  to  guarantee  the 
bonds  of  the  latter  company  without  sucb 
a  consolidation  or  purchase." 

It  was  held  in  Northside  R.  Co.  v.  Worth - 
ington,  88  Tex.  562,  53  Am.  St.  Rep.  778, 
30  S.  W.  1055,  that  two  corporations,  though 
each  may  incidentally  be  benefited,  have  no 
implied  power  to  borrow  a  sum  of  money 
to  be  divided  between  them,  and  each  be- 
come surety  for  the  other  to  the  amount 
received  by  such  other.  And  see  10  Cyc. 
1179,  and  cases  cited. 

The  contract,  included  in  the  act  of  the 
Canadian  Parliament  by  which  the  pro- 
posed transaction  is  sanctioned,  pre8cril>ed 
the  exact  terms  of  the  joint  and  several 
guaranty  to  be  signed  by  each.  It  is  not 
doubted  that  the  parties  viewed  the  whole 
arrangement  as  one  which  would  be  best 
accomplished  by  the  joint  action  of  the  com- 
panies interested,  and  it  is  very  probable 
that  in  this  instance  that  may  be  true.  But 
that  would  not  justify  one  of  the  contract- 
ing parties  in  going  beyond  its  legal  capac- 
ity in  any  essential  and  material  element 
of  the  transaction. 

Attention  is  called  by  counsel  for  defend- 
ant in  error  to  the  statute  of  Pennsvlvania. 
effective  April  23,  1903,  which  authorizes  a 
railroad  company  existing  under  the  laws 
of  that  state  to  own,  sell,  and  guarantee 
the  bonds  "of  any  corporation  of  this  com- 
monwealth or  elsewhere,  engaged  in  the 
business  of  transportation."     As   we  have 
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fleen,  this  statute  could  not  be  effective  to 
authorize  such  an  act  on  the  part  of  a 
company  which  was  controlled  by  the  Ohio 
statutes,  touching  anything  done  by  it  in 
this  state.  But  we  remark  that  it  is  sig- 
nificant that  it  was  regarded  as  necessary 
or  advisable  by  the  legislature  of  Pennsyl- 
vania to  expressly  grant  this  authority. 
Does  it  not  carry  the  implication  that  in 
Pennsylvania,  under  the  general  rul?  and  in 
the  absence  of  express  statutory  authority, 
the  company  would  have  no  such  power  1: 
The  same  inquiry  would  be  made  touching 
the  suggestions  concerning  the  statutory 
provisions  that  are  cited  with  referenoe  to 
the  state  of  New  York. 

The  contract  provides  for  the  acquisition 
of  the  entire  $10,000,000  of  bonds  of  the 
Toronto,  Hannilton,  &  BufTalo  Company, 
whenever  issued,  on  such  terms  "as  may  be 
mutually  agreed,"  and  for  the  disposition 
of  them  by  joint  and  several  guaranty  of  the 
companies,  as  shown.  A  railroad  company 
is  a  quasi  public  corporation,  with  rights 
and  privileges  different  from  and  in  excess 
of  those  of  others,  and  subject  to  obliga- 
tions directly  to  the  public 

There  is  general  agreement  as  to  the 
chief  grounds  upon  which  rests  the  principle 
that  corporations  are  not  permitted  to  con- 
tract beyond  the  legal  limits  of  their  pow- 
ers: The  interest  of  the  public  that  the 
corporation  shall  not  transcend  the  author- 
ity conferred  on  it  by  law,  and  the  interest 
of  the  stockholders  that  the  company  and 
its  property  shall  not  be  subjected  to  risks 
not  provided  for  in  its  charter,  and  not  con- 
templated or  undertaken  by  them  when  they 
subscribed  for  the  company's  stock.  Each 
of  the  companies  that  desire  to  accomplish 
the  proposed  arrangement  is  presumed  to 
know  the  contractual  powers  of  each  of  the 
others. 

We  think  that  the  applicant  has  the 
right,  implied  from  and  incidental  to  the 
exercise  of  powers  conferred  by  express  stat- 
utory provision  in  Ohio,  to  sell  bonds  which 


it  may  acquire  from  the  Hamilton  Company 
under  the  circumstances  set  out,  and  to 
guarantee  such  bonds  as  part  of  the  trans- 
action, in  order  to  sell  to  the  best  advan- 
tage. But  we  think  it  has  no  authority  to 
go  beyond  that  and  guarantee  bonds  Which 
it  does  not  own. 

A  different  rule  would  permit  the  enter- 
ing upon  enterprises  with  resultant  obliga- 
tions not  at  all  contemplated  by  any  legal 
provision.  Carried  to  its  logical  result,  the 
company  by  such  undertakings  could,  for 
considerations  wholly  insufficient  or  wholly 
speculative,  risk  its  assets  to  the  detriment 
of  its  creditors  and  shareholders.  The  state 
has  made  provision  for  the  creation  of  rail- 
road corporations,  and,  in  recognition  of 
their  great  service  in  the  development  of 
the  resources  of  the  country  and  the  promo- 
tion of  its  progress,  has  from  time  to  time 
extended  and  enlarged  their  powers,  subject 
to  such  regulations  as  were  deemed  to  be 
wise.  Additional  extensions  and  regulations 
will  doubtless  be  made  by  the  state  as  ex- 
perience  shall  dictate. 

It  having  created  an  administrative  agen- 
cy with  supervisory  powers,  the  public  and 
the  stockholders  have  a  right  to  expect  that 
approval  will  be  given  only  to  such  acts  as 
do  not  exceed  powers  expressly  granted  or 
fairly  implied. 

If  the  proposed  plan,  can  be  modified  so 
that  each  company  shall  hold  its  portion  of 
the  bonds  in  severalty,  and  guarantee  that 
portion,  it  would,  in  view  of  the  undoubted 
financial  strength  of  each,  present  a  situa- 
tion in  which  a  proper  order  could  be  made. 

The  order  will  be  modified  so  as  to  per- 
mit the  accomplishment  of  such  a  plan,  if 
desired. 

Nichols,  Ch.  J.,  and  Wanamaker,  New- 
man, Jones,  Matthias,  and  Donahue, 
JJ.,  concur. 

Petition  for  rehearing  denied. 


Annotatioii — ^Right  of  railroad  company  to  guarantee  the  securitiet  of  an- 
other railroad  company. 


The  implied  power  of  a  railroad  com- 
pany to  engage  in  or  guarantee  an  enter- 
prise other  than  the  transportation  of 
goods  or  passengers  is  discussed  in  the 
notes  to  Western  Maryland  R.  Co.  v. 
Blue  Ridge  Hotel  Co.  2  L.R.A.(N.S.)  887, 
and  Louisville  Property  Co.  v.  Com.  38 
L.R.A.(N.S.)  830. 

Obviously,  there  can  be  no  question  as 
to  the  power  of  a  railroad  corporation  to 
guarantee  the  securities  of  another  rail- 
road company,  where  it  is  expressly  au- 
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thorized  to  do  so  by  its  charter  or  by 
statute. 

Whether  or  not  a  particular  charter  or 
statutory  provision  was  broad  enough  to 
authorize  the  corporation  to  guarantee 
the  securities  of  another  company  has 
been  the  subject  of  litigation  in  a  number 
of  cases,  as  will  appear-  from  the  cases 
set  out  below  under  the  heading,  "Con- 
struction of  charter  provisions  and  stat- 
utes." 

As  a  general    proposition,  a  railroad 
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corporation  has  no  implied  power  to 
guarantee  the  securities  of  another  rail- 
road company,  although  the  undertaking 
would  have  a  tendency  to  increase  its 
business.  There  is  an  exception  to  this 
rule,  however,  in  case  the  corporation 
owns  the  securities,  it  being  held  that  the 
corporation  may  guarantee  payment  for 
the  purpose  of  selling  or  disposing  of 
them  to  the  best  advantage.  Another  ex- 
ception has  been  noted  in  case  of  a  cor- 
poration undertaking  to  guarantee  secur- 
ities of  another  company  in  satisfaction 
of  a  debt  owed  by  it,  probably  upon  the 
theory  that  the  corporation  might  make 
a  conditional  promise  of  payment  of  a 
debt  for  which  it  could  make  an  absolute 
promise  of  payment. 

The  general  rule  is  stated  by  the  Ohio 
supreme  court  in  Pollitz  v.  Public  Utili- 
ties Commission,  ante,  166,  as  follows: 
"A  corporation  has  no  power  to  enter  in- 
to contracts  of  guaranty  or  suretyship,  or 
otherwise  lend  its  credit  to  another,  un- 
less expressly  authorized  by  its  charter 
or  by  statute,  except  where  the  power  to 
do  so  is  implied  from  its  express  powers, 
as  necessary  and  proper  in  the  further- 
ance of  its  legitiinate  business." 

The  general  rule  was  announced  by  the 
United  States  Supreme  Court  in  the  fol- 
lowing language:  "A  railroad  corpora- 
tion, unless  authorized  by  its  act  of  in- 
corporation or  by  other  statutes  to  do  so, 
has  no  power  to  guarantee  the  bonds  of 
another  corporation;  and  such  a  guar- 
anty, or  any  contract  to  give  one,  if  not 
authorized  by  statute,  is  beyond  the  scope 
of  the  powers  of  the  corporation,  and 
strictly  ultra  vires,  unlawful,  and  void, 
and  incapable  of  being  made  good  by 
ratification  or  estoppel.'*  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Louisville  Trust  Co. 
(1899)  174  U.  S.  552,  43  L.  ed.  1081,  19 
Sup.  Ct.  Rep.  817. 

Ouaranteeing    payment    of    secnrities 
upon  a  sale  thereof. 

It  is  quite  generally  held  that  a  rail- 
road corporation  owning  the  securities  of 
another  company  may  guarantee  pay- 
ment for  the  purpose  of  selling  them  for 
an  adequate  price,  or  to  use  them  in  pay- 
ment of  its  own  debt. 

Thus  in  Pollitz  v.  Public  Utilities 
Commission  it  was  held  that  a  railroad 
corporation  which  has,  in  the  proper  ex- 
ercise of  its  powers,  purchased  stock  in 
another  railroad  company,  and  which  has 
in  good  faith,  for  the  protection  of  its 
interests  as  such  stockholder,  acquired 
bonds  issued  by  such  company,  has  im- 
plied power,  in  order  to  sell  such  bonds 

L.RAJ918D 


for  an  adequate  price,  to  guarantee  their 
payment. 

And  in  Rogers  Locomotive  &  Maeh» 
Works  V.  Southern  R.  Asso.  (1888)  34 
Fed.  278,  it  was  held  that  a  railroad  cor- 
poration authorized  by  its  charter  to  ia- 
sue  bonds  had  the  power  to  guarantee  the* 
bonds  of  another  railroad  corporation, 
which  it  received  in  payment  of  a  debt- 
due  it  •  and  which  it  sold  for  value,  or 
transferred  in  payment  of  its  own  debts, 
where  the  guaranty  was  given  to  enable 
it  to  obtain  an  adequate  price  for  them. 

Likewise,  in  Madison  &  I.  R.  Co.  v.  Nor- 
wich Sav.  Soc.  (1865)  24  Ind.  457,  it  was- 
held  that  a  railroad  corporation  could  sell 
and  guarantee  the  bonds  of  another  rail- 
road company  which  it  held  in  the  usual 
course  of  its  business.  In  this  case  it 
appeared  that  the  contract  of  guaranty 
upon  the  bonds  was,  upon  its  face,  suck 
a  contract  as  the  corporation  had  power" 
to  make,  the  bonds  having  been  issued 
to  and  indorsed  and  guaranteed  by  the 
corporation  and  represented  by  its  agent 
to  have  been  issued  in  payment  of  certain 
indebtedness  of  the  maker  to  the  guar- 
antor, and  it  was  held  that  the  fact  that 
the  guaranty  was  in  fact  made  for  the 
accommodation  of  the  other  railroad 
company,  a  purpose  not  authorized  by 
the  guarantor's  charter,  could  not  affect 
the  right  of  a  bona  fide  holder,  without 
notice,  to  recover  upon  such  guaranty. 

To  the  same  effect  is  Amot  v.  Erie  R. 
Co.  (1876)  67  N.  Y.  315,  affirming  (1875) 
5  Hun,  608.  Li  this  case  it  appeared  that 
a  railroad  company  guaranteed  the  in- 
terest of  certain  bonds  issued  by  another 
railroad  company,  in  consideration  of  the 
latter  company  constructing  a  connecting- 
road  and  operating  it  on  joint  account, 
and  that  the  guaranteeing  company  sub- 
sequently became  possessed  of  the  bonds 
and  transferred  a  portion  of  them  for 
value,  with  the  guaranty  thereon  un- 
canceled, and  it  was  held  that  the  guar- 
anty could  be  enforced,  although  it  may- 
have  been  ultra  vires  when  made,  since 
the  company  could  give  the  obligation  of 
another  which  it  owned  in  satisfaction  of 
a  debt,  and  guarantee  its  payment,  and 
the  guaranty  must  be  treated  as  if  made 
at  the  time  of  the  transfer  of  the  bonds. 
The  court  said:  "We  must  assume  that 
the  defendant  intended  to  be  liable  upon 
its  guaranty  when  it  transferred  the 
bonds,  otherwise  it  would  have  erased 
it." 

In  Pollitz  v.  Public  Utilities  Com- 
mission, the  court  held  that  although  a 
railroad  company  might  guarantee  the 
bonds  issued  by  another  company,  which. 
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it  owned,  it  eonld  not  join  with  other 
railroad  companies  holding  bonds  of  like 
charaeter  to  guarantee  jointly  the  entire 
bond  issne,  for  the  purpose  of  facilitating 
the  sale  of  such  bonds. 

Although  not  strictly  within  the  scope 
of  the  present  note  attention  is  directed 
to  the  decision  in  Chicago,  R.  I.  &  P.  B. 
Co.  V.  Howard  (1869)  7  Wall.  (U.  S.) 
392, 19  L.  ed.  117,  which  held  that  a  rail- 
road company  may  guarantee  the  pay- 
ment of  municipal  bonds  given  to  aid  in 
the  construction  of  the  railroad.  The 
court  said:  '^Abundant  proof  exists  in 
this  record  that  railway  companies  may 
issue  their  own  bonds  to  raise  money  to 
carry  into  ^ect  the  purposes  for  which 
they  were  created;  and  it  is  difficult  to 
see  why  they  may  not  guarantee  the  pay- 
ment of  such  bonds  as  they  have  law- 
fully received  from  cities  and  counties, 
and  put  them  upon  the  market  instead  of 
their  own,  as  the  means  of  accomplishing 
the  same  end.  Undoubtedly  they  may  re- 
ceive such  bonds  under  the  laws  of  the 
state,  and  if  they  may  receive  them,  they 
may  transfer  them  to  others;  and  if  they 
may  transfer  them  to  purchasers,  they 
may,  if  they  deem  it  expedient,  guarantee 
their  payment  as  the  means  of  augment- 
ing their  credit  in  the  market,  and  saving 
the  corporation  from  the  necessity  of  is- 
suing their  own  bonds  to  accomplish  the 
same  purpose." 

Contraet    to    svarantee   securities    in 
satisfaction  of  a  debt* 

In  Eastern  Townships  Bank  v.  St. 
Johnsbury  &  L.  C.  R.  Co.  (1889)  40  Fed. 
423,  it  was  held  that  a  contract  by  a 
railroad  company  to  pay  as  rent  for  a 
railroad  certain  interest  coupons  on 
bonds  of  the  lessor,  or  guaranteeing  their 
payment,  is  not  ultra  vires.  As  suggested 
above,  this  is  probably  upon  the  theory 
that  a  corporation  may  make  a  condition- 
al promise  of  payment  of  a  debt  for 
which  it  could  make  an  absolute  promise. 

Conatxiietion    of    oluurter    proTlsions 
and  atntntes. 

Whether  or  not  particular  charter  or 
statutory  provisions  were  of  such  char- 
acter as  to  authorize  a  railroad  corpora- 
tion to  guarantee  the  securities  of  an- 
other railroad  company  has  been  passed 
upon  in  the  following  cases : 

In  Low  V.  California  P.  R.  Co.  (1877) 
52  GaL  53,  28  Am.  Rep.  629,  it  was  held 
that  a  railroad  company,  authorized  to 
make  contracts  to  the  same  extent  as 
that  enjoyed  by  individuals,  could,  as  a 
part  consideration  for  a  lease  of  a  rail- 
road, guarantee  the  bonds  of  the  lessor 


railroad  company.  The  court  pointed  out 
that  the  statute  under  which  the  com- 
pany was  incorporated  provtded  that  a 
corporation  ''shall  be  capable  in  law  to 
make  all  contracts  .  .  .  necessary  for 
the  construction,  completion,  and  main- 
tenance of  such  railroad,  .  .  .  and  gen- 
erally to  possess  all  the  powers  and  privi- 
leges, for  the  purpose  of  carrying  on  the 
business  of  the  corporation,  that  private 
individuals  and  natural  persons  now  en- 
joy," and  continued:  'Had  a  natural 
person  taken  this  lease  and  made  the  con- 
tract of  guaranty  now  before  us,  there  is 
no  room  to  doubt  that  it  would  be  held 
valid;  and,  this  being  so,  the  exercise  of 
the  power  by  the  corporation  must  be  up- 
held, unless  by  its  very  nature  it  is  a 
power  which  a  corporation  cannot  exer- 
cise. There  is  no  sufficient  reason  de- 
ducible  from  the  character  of  such  a  cor- 
poration and  the  business  in  which  it 
engages  why  the  corporation  may  not,  for 
a  valid  consideration,  guarantee  the  pay- 
ment of  a  debt  which  it  mav  directlv  con- 
tract  to  pay, — why  the  corporation  may 
not,  upon  a  sufficient  consideration,  make 
a  conditional  as  well  as  an  absolute 
promise  of  payment." 

In  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cleveland  C.  &  C.  R.  Co.  (1863)  41  Barb. 
(N.  Y.)  9,  26  How.  Pr.  225,  it  was  held 
that  two  railroad  corporations,  having 
connecting  lines,  had  power  to  enter  into 
an  arrangement  for  the  purpose  of  secur- 
ing a  uniform  gage  of  the  connecting 
roads,  and  to  provide  as  a  part  of  such 
arrangement  that  one  of  the  corporations 
should  guarantee  the  payment  of  the  in- 
terest of  bond  coupons  issued  by  the 
other,  by  virtue  of  the  General  Railroad 
Laws,  authorizing  any  railroad  company, 
by  means  of  subscription  to  the  capital 
stock  of  any  other  company,  or  other- 
wise, to  aid  such  company  in  the  con- 
struction of  its  road,  for  the  purpose  of 
forming  a  connection  between  their  rail- 
roads, and  authorizing  any  two  or  more 
railroad  companies  whose  lines  are  con- 
nected to  enter  into  any  arrangement  for 
their  common  benefit.  The  court  said' 
"The  counsel  for  the  defendant  insist.^ 
that  this  last  provision  [authorizing  rail- 
road companies  having  connecting  lines 
to  enter  into  any  arrangement  for  their 
common  benefit]  evidently  refers  to  ar- 
rangements as  to  the  management  of  the 
road,  price  of  fare,  time  of  running,  num- 
ber of  trains,  etc.  But  I  do  not  see  why 
this  limited  construction  should  be  given 
to  the  provision  particularly  as  against 
the  plaintiff,  who  is  a  bona  fide  holder 
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for  value,  there  being  nothing  in  the  case 
showing  that  it  had  notice  of  any  of  the 
defenses  set  up  in  the  answer.  The  lan- 
guage is  broad  enough  to  cover  the  ar- 
rangement which  the  defendant  entered 
into  with  the  other  companies,  and  the 
guaranties  as  a  part  of  it.  Perhaps  this 
question  of  power  may  be  said  to  have 
been  decided  in  Zabriskie  v.  Cleveland^ 
C.  &  C.  R.  Co.  23  How.  (U.  S.)  381,  16 
L.  ed.  488,  although  that  action  was 
brought  by  Zabriskie  as  a  shareholder. 
It  is  not  necessary  to  inquire  or  decide 
whether  the  acts  of  the  defendant  were 
authorized  or  ratified  by  a  vote  of  the 
stockholders,  in  accordance  with  the  pro- 
visos of  the  said  sections  of  the  Ohio 
General  Statutes,  if  the  defendant  had 
the  general  power  to  make  the  guaran- 
ties ;  for  these  provisos  were  intended  for 
the  protection  of  the  shareholders,  and 
relate  rather  to  the  mode  or  manner  of 
the  execution  of  the  power;  and  the 
plaintiff  had  a  right  to  presume  that  the 
defendant  had  done  its  duty,  and  had 
proceeded  regularly  in  the  execution  of 
the  power." 

So,  a  railroad  company  authorized  by 
its  charter  to  do  a  banking  business  has 
power  to  guarantee  the  bonds  of  a  rail- 
road company  of  which  it  owns  a  ma- 
jority of  the  stock,  it  appearing  that  the 
guaranty  was  made  for  its  own  purpose 
and  advantage.  Central  R.  &  Bkg.  Co.  v. 
Farmers  Loan  &  T.  Co.  (1902)  52  C.  C. 
A.  149, 114  Fed.  263,  affirming  (1902)  116 
Fed.  700. 

And  a  railroad  company  has  authority 
to  guarantee  the  bonds  of  another  com- 
pany, by  virtue  of  a  statute  authorizing 
it  to  aid  such  company  to  construct  a 
connecting  railroad  by  means  of  sub- 
scription to  the  capital  stock,  or  other- 
wise. Zabriskie  v.  Cleveland,  C.  &  C. 
R.  Co.  (U.  S.)  supra. 

But  in  Central  Trust  Co.  v.  Indiana  & 
L.  M.  R.  Co.  (1900)  39  C.  C.  A.  220,  98 
Fed.  666,  writ  of  certiorari  denied  in 
(1900)  178  U.  S.  611,  44  L.  ed.  1215,  20 
Sup.  Ct.  Rep.  1029,  it  was  held  that  a 
railroad  company  operating  connecting 
lines  under  a  lease  could  not  guarantee 
the  bonds  of  another  railroad  company, 
under  a  statute  authorizing  railroad  com- 
panies ''whose  line  of  railway  extends 
across  the  ^tate,"  to  guarantee  the  bonds 
of  a  railroad  company  of  an  adjoining 
state;  since  connecting  lines  operated 
under  a  lease  cannot  be  considered  part 
of  "a  line  of  railway"  extending  across 
the  state,  where  the  law  of  the  state  does 
not    authorize   a   railroad    company    to 
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lease  the  line  of  another  eompany,  either 
within  or  without  the  state. 

The  railroad  eompanies  involved  in  the 
case  of  PoLiiiTZ  Public  Utilities  Com- 
mission, ante,  166,  operate  their  rail- 
roads in  several  states,  and,  under  Public 
Utilities  Statutes  it  is  necessary,  before 
issuing  securities  or  incurring  indebted- 
ness, to  secure  the  approval  of  the  Public 
Service  Commission  of  -each  state  in 
which  the  roads  are  operated.  The  plan 
involved  in  Pollitz  v.  Public  Utilities 
Commission,  of  four  railroad  companies 
which  owned  the  stock  of  a  fifth  com- 
pany undertaking  to  guarantee  jointly 
the  entire  bond  issue  of  such  company, 
issued  for  the  purpose  of  repaying  ad- 
vances made  by  the  owning  companies, 
was  approved  by  the  Michigan  Railroad 
Commission  in  Re  New  York  C.  R.  Co. 
(Mich.,  1917)  P.U.R.1917C,  8.  The  point 
made  by  the  Ohio  supreme  court  in 
Pollitz  v.  Public  Utilities  Commis- 
sion, to  the  effect  that  each  company 
could  only  guarantee  the  bonds  owned 
by  it,  instead  of  undertaking  to  guaran- 
tee jointly  all  the  bonds,  does  not  appear 
to  have  been  raised  before  the  Michigan 
Commission.  The  Commission  pointed 
out  that  the  Michigan  companies  were 
expressly  authorized  by  statute  to  enter 
into  arrangements  for  their  common 
benefit,  calculated  to  promote  the  objects 
for  which  they  were  created,  with  the 
railroad  company  whose  bonds  they 
undertook  to  guarantee,  and  were  au- 
thorized to  acquire,  by  lease  or  pur- 
chase, any  portion  of  its  road,  and  to 
make  such  acquisition  by  the  purchase  of 
its  stock,  and  said:  "If  the  said  railroad 
companies  were,  under  the  laws  of  this 
state,  authorized  to  purchase  the  capital 
stock  of  the  said  company,  then  it  would 
seem  that,  under  the  same  statutory  au- 
thority, the  said  railroads  would  have 
the  right  to  purchase  the  bonds  of  the 
said  company,  and,  for  the  purpose  of 
resale,  to  guarantee  such  bonds.  Dewev 
V.  Toledo,  A.  A.  &,  N.  M.  R.  Co.  (1892) 
91  Mich.  361,  51  N.  W.  1068:  Liaman  v. 
Knickerbocker  Trust  Co.  (1914)  128  C. 
C.  A.  85,  211  Fed.  413." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Fletcher  (1886)  35  Kan.  236, 10  Pac.  596, 
a  case  often  cited  as  supporting  the 
general  rule  as  to  implied  power,  it  ap- 
peared that  railroad  corporations  were 
expressly  authorized  to  purchase  and 
hold  stocks  and  bonds,  and  to  gfuarantee 
the  paying  of  the  principal  and  interest 
of  the  bonds  of  any  connecting  railroad 
company,  the  point  for  decision  being 
whether  the  railroads  were  connecting 
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roads.  The  court  used  the  following  lan- 
guage: That  the  charter  gave  the  com- 
pany the  power  to  lease  other  roads,  if 
the  effect  was  to  form  a  continnation  of 
an  extension  of  the  Atchison  company, 
and  this,  even  though  the  extension  was 
by  means  of  intervening  connecting  links ; 
and  so  it  might  lease  the  Sonora  road, 
and,  having  authority  under  other  acts 
of  the  legislature  to  purchase  and  hold 
stocks  and  bonds  in  the  Sonora  company, 
it  would  have  a  right  to  guarantee  pay- 
ment of  such  bonds. 

MitcellaneovB  cases. 

Although  not  strictly  within  the  scope 
of  the  present  note,  attention  is  directed 
to  the  following  decisions  of  interest  in 
this  connection. 

In  Green  Bay  &  M.  R.  Co.  v.  Union  S. 
B.  Co.  (1883)  107  U.  S.  98,  27  L.  ed.  413, 
2  Sup.  Ct.  Rep.  221,  it  was  held  that  a 
contract  with  a  steamboat  company,  by 
vhicS  a  railroad  corporation  guarantees 
a  certain  amount  of  receipts  from  a  line 
of  boats  to  run  in  connection  with  the 
road,  is  not  ultra  vires,  where  the  charter 
of  the  railroad  corporation  empowers  the 
directors  to  make  such  agreements  with 
any  person  or  corporation  whatsoever 
as  the  construction  of  their  railroad  or 
its  management,  and  the  convenience  and 
interest  of  the  company  and  the  con- 
duct of  its  affairs,  may  in  their  judgment 
require,  and  further  authorizes  the  rail- 
road to  build  and  run  steamboats. 

But  in  Colman  v.  Eastern  Counties  B. 
Co.  (1846)  10  Beav.  1,  50  Eng.  Reprint, 
481,  which  is  the  leading  English  ease 
on  this  question,  and  which  is  often  cited 
for  the  general  proposition  that  a  rail- 
road company  has  no  power  to  g^iarantee 
the  securities  of  another  company,  it  was 
held  that  a  railroad  company  had  no 
power  to  guarantee  certain  profits  to  a 
steamship  company,  which  was  to  oper- 
ate its  vessels  in  connection  with  the 
raibroad,  for  the  purpose  of  increasing 
the  traffic.  The  court  said :  ''It  has  been 
very  properly  admitted  that  railway  com- 
panies have  no  right  to  enter  into  new 
trades  or  businesses  not  pointed  out  by 
their  acts ;  but  it  has  been  contended  that 
they  have  a  right  to  pledge,  without 
limit,  the  funds  of  the  company  for  the 
encouragement  of  other  transactions, 
however  various  or  extensive,  provided 
the  object  of  that  liability  is  to  increase 
the  traffic  upon  the  railway,  and  thereby 
to  increase  the  profit  to  the  shareholders. 
There  is,  however,  no  authority  for  any- 
thing of  that  kind."  Cited  and  quoted 
with  approval  in  East  Anglian  R.  Co.  v. 
Eastern  Counties  R.  Co.  (1851)  11  C.  B. 
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775,  138  Eng.  Reprint,  680,  18  Jur.  249, 

21  L.  J.  C.  P.  N.  S.  23,  which  held  that 
a  railroad  company  incorporated  to  build 
and  maintain  a  particular  railroad,  and 
to  raise  money  for  that  purpose,  had  no 
power  to  covenant  with  another  company 
to  pay  the  costs  of  preparing  and  pro- 
moting certain  bills  in  Parliament  to  au- 
thorize a  consolidation  of  the  roads,  and 
to  furnish  capital  for  the  construction  of 
extensions.  To  the  same  effect  is  Mac- 
Gregor  v.  Dover  &  D.  R.  Co.  (1852)  18  Q. 
B.  618, 118  Eng.  Reprint,  233,  17  Jur.  21, 

22  L.  J.  Q.  B.  N.  S.  69. 

In  Pennsylvania  R.  Co.  v.  St.  Louis,  A. 
&  T.  H.  R.  Co.  (1886)  118  U.  S.  290,  30 
L.  ed.  83,  6  Sup.  Ct.  Rep.  1094,  it  was 
held  that  a  railroad  company  has  no  au- 
thority to  guarantee  the  performance  of 
a  lease  executed  between  two  railroad 
companies,  whose  roads  are  located  in  an- 
other state  and  have  no  direct  connec- 
tion with  its  road.  Citing  Colman  v. 
Eastern  Counties  R.  Co.  (Eng.)  (set  out 
above),  and  Madison,  W.  &  M.  PI.  Road 
Co.  V.  Watertown  &  P.  PL  Road  Co. 
(1859)  7  Wis.  59. 

In  the  latter  case  it  was  held  that  a 
plank  road  company  had  no  power  to 
guarantee  a  loan  made  to  another  plank 
road  company,  for  the  purpose  of  aiding 
the  latter  company  to  build  a  plank  road 
which  was  a  continuation  of  its  road,  al- 
though the  building  of  the  road  was  a 
benefit  to  the  guarantor,  which  had  in- 
duced it  to  guarantee  the  loan. 

A.  L.  R. 


WASHINGTON  SUPREME  COURT. 
(I>epartment  No.  1.) 

S.  J.  RANDALL,  Appt., 

V. 

JOHN  GERRICK  et  al.,  Respts. 

(93  Wash.  622,  161  Pac.  357.) 

Release  —  property  owner  —  effect  on 
Independent  contractor. 

The  dismissal  by  an  injured  employee  of 
an  action  against  the  property  owner  upon 
payment  of  a  nominal  sum  to  avoid  expense 
of  trial  will  not  bar  his  recovery  against  an 
independent  contractor,  his  employer,  who 
was  responsible  for  the  injury. 
For  other  c<iseM,  see  Release,  II.  5,  in  Dig. 

1-52  N.  8. 

(December  5,  1916.) 

Note.  —  Ab  to  effect  of  release  of  one  per- 
son from  liability  for  a  tort  to  release  an- 
other where  the  former  was  not  in  fact  or 
law  liable,  see  annotation  following  thia 
case,  post,  183. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County 
sustaining  a  motion  for  judgment  notwith- 
standing a  verdict  for  plaintiff,  in  an  ac- 
tion brought  to  recover  damages  for  person- 
al injuries  for  which  defendants  were  al- 
leged to  be  responsible.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Casey,  John  F.  Miller, 
and  Heber  McHugh  for  appellant. 

Messrs.  McClnre  &  MoClnre  and  Milo 
A.  Root  for  respondents. 

Fuller  ton,  J.,  delivered  the  opinion  of 
the  court: 

On  October  26,  1910,  S.  J.  Randall,  while 
working  for  Gerrick  &  Gerrick  as  a  riveter 
on  a  steel  bridge  in  course  of  construction 
for  the  Great  Northern  Railway  Company, 
was  injured  in  his  right  eye  by  a  chip  or 
sliver  of  steel  which  Hew  from  the  end  of 
a  riveter.  He  brought  suit  for  damages 
against  the  Great  Northern  Railway  Com- 
pany, and  against  John  Gerrick,  Joseph 
Gerrick,  and  H.  W.  Jack,  claiming  that 
these  individuals  constituted  the  firm  of 
Gerrick  &  Gerrick,  his  employers.  After 
the  action  had  been  brought,  and  after  a 
continuance  had  been  had  at  the  instance 
of  the  defendants,  the  following  stipula- 
tion was  entered  into  with  the  defendant 
railway  company:  "It  is  hereby  stipulated 
by  and  between  the  plaintiff  and  the  defend- 
ant Great  Northern  Railway  Company,  by 
their  respective  attorneys,  that  the  cause  of 
action  set  forth  in  the  complaint  herein 
against  the  defendant  Great  Northern  Rail- 
way Company  has  been  compromised  and 
settled,  and  the  full  amount  of  said  com- 
promise and  settlement  has  been  paid  by 
said  defendant  to  plaintiff,  and  it  is  further 
stipulated  that  the  above  action  may  be  dis- 
missed as  against  said  defendant  Great 
Northern  Railway"  Company,  and  that  judg- 
ment of  dismissal  against  said  company 
may  be  entered  of  record  with  prejudice  to 
the  commencement  of  another  action  and 
against  said  Great  Northern  Railway  Com- 
pany for  the  same  cause,  and  without 
further  costs  to  either  party." 

The  railway  company  was  thereupon  dis- 
missed as  a  defendant  in  the  case,  and  an 
amended  complaint  filed  on  October  14, 
1914,  against  the  Gerricks  and  Jack.  On 
April  2,  1915,  a  second  stipulation  was  en- 
"Kred  into  between  Randall  and  the  railway 
company  in  the  following  terms:  "It  is 
hereby  stipulated  and  agreed  that  on  or 
pri«r  to  the  15th  day  of  May,  1914,  the  de- 
fendant above  named,  through  F.  G.  Dorety 
its  counsel,  had  advised  plaintiff's  attorney 
that  plaintiff  had  not  been  in  the  employ  of 
the  defendant  at  the  time  of  receiving  the 
alleged  injuries  referred  to  in  the  complaint 


in  this  action,  but  had  nevertheless  off^ef 
to  pay  plaintiff  the  sum  of  one  hundred 
dollars  ($100)  in  order  to  avoid  the  expense 
of  trial,  and  particularly  of  bringing  a  wit- 
ness from  St.  Paul,  and  that  on  the  dat^ 
last  above  mentioned  plaintiffs'  attorney  ad- 
vised   defendants'    attorney    that    plaintiff 
was  unwilling  to  make  any  settlement  or 
compromise    that   would   affect   any   other- 
party  to  this  action,  and  that  the  sum  or 
one  hundred  dollars    ($100)    was  not  con- 
sidered as  a  reasonable  or  adequate  allow- 
ance for  plaintiff's  injuries  or  as  any  more- 
than  a  nominal  payment,  but  that  plaintiff 
had  not  much  hope  of  being  able  to  prove- 
that  he  had  been  in  the  employment  of  the 
Great  Northern  Railway  Company  at  the- 
time  of  said  accident,  and  would  therefore 
discontinue  and  dismiss  said  action  against 
said  Great  Northern  Railway  Company  i» 
consideration  of  said  payment  of  one  hun- 
dred dollars  ($100),  and  that  thereupon  de- 
fendant paid  said  sum  of  one  hundred  dollars 
($100)    to  plaintiff,  and  that  the  stipula^ 
tion  of  dismissal  now  on  file  was  thereupon- 
executed,  and  defendant  consents  that  the- 
stipulation   and  order  of  dismissal  hereto- 
fore   filed    herein    may    be    modified    and 
amended  so  far  as  necessary  to  accord  to  the- 
foregoing  fact." 

Upon  this  stipulation  the  court  made  the 
following  order:  "It  appearing  satis- 
factorily to  the  court  that  the  above-named, 
defendant,  the  Great  Northern  Railway 
Company,  is  not  a  proper  or  necessary  party 
to  the  above  cause  for  the  reason  that  the- 
plaintiff  was  not  employed  by  or  on  behalf 
of  said  Great  Northern  Railway  Company^ 
and  it  further  appearing  to  the  court  that 
the  plaintiff  was  employed  by  the  other  de- 
fendants only,  and  that  said  railway  com- 
pany w*a8  made  a  defendant  by  mistake,  and 
it  further  appearing  to  the  court  that  there 
is  no  dispute  or  issue  between  the  said 
plaintiff,  S.  J.  Randall,  and  the  said  de- 
fendant Great  Northern  Railway  Company,, 
and  that  the  above  cause  may  be  discon- 
tinued and  dismissed  as  to  said  defendant,, 
it  is  hereby  ordered  that  the  stipulation  and 
order  of  dismissal  entered  thereon  in  the 
above  cause  on  the  15th  day  of  May,  1914^ 
be  and  the  same  is  hereby  vacated,  annulled^ 
set  aside,  and  held  for  naught,  and  it  is 
further  ordered  that  the  above  cause  mav 

%r 

be,  and  hereby  is,  discontinued  and  dis~ 
missed  against  said  defendant  Great  North- 
em  Railway  Company,  and  without  costa 
to  plaintiff  or  said  defendant  for  the  fore- 
going reason,  and  without  prejudice  to  the 
plaintiff  pursuing  and  maintaining  said 
cause  of  action  against  the  other  defend- 
ants." 

On  April  15,  1915,  the  cause  came  on  for 
trial,   and  respecting  the  issue   aa   to  one 
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:3^vit  toTt-teasoT  Kaving  been  released  by 
MadaU  Uiere  was  the  foUowing  teatimony 
^  ^T.  I>oTety,  attorney  for  the  Great 
~Soi^em  Kail'way  Company: 

V?e  did.  not  consider  there  was  any  liabil- 
ity >>eeau9e  the  plaintiff  was  not  working  for 
the  Great  Korthem  Railway  Company.  We 
settled  with  him  to  avoid  ooeta  and  not  to 
avoid  liability.  I  informed  Mr.  Casey,  the 
plaintiffs'  attorney,  that  there  was  no  lia- 
bility on  our  part,  but  that  we  would  have 
to  send  to  St.  Paul  for  a  witness  unless  we 
were  dismissed  from  the  case,  and  that 
would  probably  cost  $100  to  bring  the  wit- 
ness out;  that  we  would  rather  pay  that 
amount  than  to  go  through  the  form  of  a 
triaL 

Randall  himself  testified  on  this  point  as 
follows : 

I  do  not  recall  just  what  I  said  to  Mr. 
Dorety,  but  before  I  started  this  action  de- 
fendants would  not  give  me  any  information 
in  r^ard  to  their  relations  with  the  Great 
NcMlhem   Railway   Company.     My  impres- 


feadants,  from  which  judgment  thi«  appeal 
is  taken. 

It  is  the  settled  rule  in  this  state  that  the 
acceptance  of  money  in  satisfaction  of  a  claim 
against  one  joint  tort-feasor,  even  with  a 
reservation  that  it  is  not  to  be  considered 
as  a  release  of  another  joint  tort-feasoVf 
operates  to  release  the  latter.  Abb  v. 
Northern  P.  R.  Co.  28  Wash.  428,  58  L.R.A. 
203,  92  Am.  St.  Rep.  864,  68  Pac.  954.  The 
question  here  is  whetiier  the  facts  of  the 
present  case  bring  it  within  the  rule.  We 
think  it  presents  two  elements  that  dis- 
tinguish it:  First,  that  the  defendant  dis* 
missed  from  the  action  was  not  liable  as  a 
joint  tort-feasor;  and  second,  that  tlie  pay- 
ment  made  by  the  dismissed  party  was  in 
no  sense  intended  by  the  parties  to  be  ap* 
plied  in  satisfaction  of  the  injury  to  ap- 
pellant. There  seems  to  be  no  question  other 
than  that  respondents  were  working  under 
an  independent  contract  with  the  railway 
company.  Respondents  employed  and  paid 
appellant,  and  no  relation  of  master  and 
servant  existed  between  him  and  the  rail- 
way company.     No  act   or  neglect  on  the 


sion  was  that  the  Great  Northern  Railway  ;  part  of  the  railway  company  contributed  to 


Company  had  something  to  do  with  the 
work.  After  talking  with  Mr.  Dorety  I  be- 
-came  satisfied  that  I  was  not  working  for 
the  Great  Northern  Railway  Company  at 
all.  It  was  a  voluntary  offer  on  their  part 
to  pay  the  $100  and  some  witness  fees;  and 
we  accepted  it,  not  as  a  settlement  of  the 
case,  but  to  avoid  putting  the  railway  com- 
pany to  the  expense  of  bringing  a  witness 
from  St.  Paul. 

The  release  between  plaintiff  and  the  rail- 
way company  and  the  original  stipulation 
founded  thereon  had  been  offered  in  evi- 
dence, but  rejected  on  the  ground  that  the 
answer  of  the  Gerricks  admitted  the  employ- 
ment of  plaintiff  by  themselves.  The  evi- 
dence also  showed  that  plaintiff  was  not 
working  for  the  railway  company ;  that  Ger- 
xick  A  Gerrick  employed  and  paid  him. 

There  was  contradictory  evidence  upon 
the  issue  as  to  whether  Jack  was  a  member 
of  the  firm  of  Gerrick  &  Gerrick.  Defend- 
ants challenged  the  sufficiency  of  the  evi- 
dence both  when  plaintiff  rested  his  case 
and  at  the  close  of  all  the  evidence,  but  the 
motions  were  overruled;  the  court  intimat- 
ing, however,  that  if  the  jury  should  find  a 
verdict  against  Jack  he  would  be  inclined 
to  set  it  aside  or  grant  a  motion  for  judg- 
ment in  favor  of  Jack  notwithstanding  the 
verdict.  The  case  was  submitted  to  the 
jury,  and  a  verdict  of  $2,500  returned 
against  all  of  the  defendants.  Defendants 
thereupon  moved  for  judgment  non  obstante 
veredicto,  which  was  sustained,  and  judg- 
ment of  dismissal  entered  as  to  all  the  de- 


his  injury.  The  injury  resulted  solely  from 
the  negligence  of  the  persons  who  were  his 
sole  and  immediate  employers.  While  the 
authorities  maintain  the  principle  that  a 
satisfaction  of  a  wrong  by  one  not  in  fact 
liable  will  operate  as  a  release  of  the  actual 
wrongdoer  (Martin  v.  Cunningham,  9'J 
Wash.  517,  L.R.A.1918A,  225,  161  Pac.  365), 
the  better  doctrine  also  recognizes  the  right 
of  a  party  wronged  to  release  one  not  liable 
without  releasing  the  wrongdoer,  although 
it  may  be  done  for  a  consideration,  if  the 
consideration  has  not  in  fact  been  accepted 
as  a  satisfaction  for  the  injury  (Sieber  v. 
Amunson,  78  Wis.  679,  47  N.  W.  1126; 
Warden  v.  McConnell,  26  Neb.  558,  41  N. 
W.  648;  Kentucky  &  I.  Bridge  Co.  v.  Hall, 
125  Ind.  220,  25  N.  E.  219;  Missouri,  K.  & 
T.  R.  Co.  V.  McWherter,  59  Kan.  351,  53 
Pac.  135;  W^agner  v.  Union  Stockyards  & 
Transit  Co.  41  III.  App.  408 ;  Western  Tube 
Co.  V.  Zang,  85  III.  App.  63;  Thomas  v. 
Central  R.  Co.  194  Pa.  511,  46  Atl.  344;  At- 
lantic Dock  Co.  V.  New  York,  53  N.  Y.  64 ; 
Iddings  V.  Citizens'  State  Bank,  3  Neb. 
(Unof.)  750,  92  N.  W.  578;  Mathews  v. 
Lawrence,  1  Denio,  212,  43  Am.  Dec.  665). 

It  is  true  there  is  a  respectable  line  of 
authority  in  support  of  the  contrary  doc* 
trine,  but  we  believe  the  view  we  have 
adopted  is  more  in  consonance  with  reason 
and  equity.  Even  the  cases  holding  to  the 
contrary  of  the  doctrine  draw  a  distinction 
between  a  technical  release  and  a  satisfac- 
tion, basing  their  decision  on  the  fact  thai 
it  is  the  ''satisfaction"  of  a  claim  by  one  not 
liable   which   releases   the   wrongdoer,    and 
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that  a  technical  or  partial  release  may  not 
so  operate.  The  distinction  is  stated  in  Mil- 
ler V.  Beck,  108  Iowa,  575,  79  N.  W.  344,*  as 
follows:  "It  is  important  that  we  dis- 
tinguish in  this  connection  between  what 
the  law  denominates  a  'release'  and  what  is 
called  a  'satisfaction.'  A  release  may  be 
given  although  no  part  of  the  damage  has 
been  paid,  and  a  technical  release  to  one 
who  is  not  a  joint  wrongdoer  will  not  neces- 
sarily release  another  who  may  have  had 
some  connection  with  the  wrong.  See,  as 
illustrating  this  rule,  Ellis  v.  Esson,  50  Wis. 
138,  36  Am.  Rep.  830,  6  N.  W.  518;  Chicago 
V.  Babcock,  143  111.  358,  32  N.  E.  271;  Long 
V.  Long,  67  Iowa,  497,  10  N.  W.  875 ;  Knapp 
V.  Roche,  94  N.  Y.  329;  Turner  v.  Hitchcock, 
20  Iowa,  310.  A  satisfaction,  however,  by 
whomsoever  made,  if  accepted  as  such,  is  a 
bar  to  further  proceedings  on  the  same 
cause  of  action." 

A  further  reason  why  respondents  were 
not  released  by  the  payment  received  from 
the  railway  company  is  that  it  cannot  pos* 
sibly  be  construed  as  intended  for  even  a 
partial  satisfaction  of  the  claim  for  dam* 
ages.  After  discovery  that  there  was  no  lia- 
bility on  the  part  of  the  railway  company, 
it  was  agreed  to  dismiss  the  action  as  to 
them;  the  company  voluntarily  agreeing  to 
donate  $100  rather  than  be  put  to  the  ex- 
pense and  delay  of  bringing  a  witness  from 
St.  Paul,  Minnesota,  to  establish  its  nonlia- 
bility. There  was  no  meeting  of  minds  on 
the  subject  of  satisfaction,  but  rather  one 
on  the  matter  of  costs  and  expenses  which 
the  company  wished  to  avoid.  We  do  not 
think  the  rigor  of  the  rule  announced  in 
the  Abb  Case  is  applicable  to  such  a  sit- 
uation. In  that  case  a  satisfaction  with  one 
joint  tort-feasor  was  entered  into.  Here 
there  is  an  agreement  with  a  stranger  to 
the  case,  so  far  as  liability  is  concerned,  who 
pays  a  small  sum  not  intended  by  the  par- 
ties as  a  satisfaction  of  any  pretended  lia- 
bility, but  for  the  purpose  of  allowing  such 
stranger  to  clear  its  docket  of  a  pending 
case  whose  trial  might  occasion  it  vexation 
and  annoyance,  but  which  would  not  result 
in  subjecting  it  to  damages.  The  tendency 
of  the  courts  now  is,  in  cases  of  joint  tort- 
feasors, to  allow  it  to  be  shown  that  a  pay- 
ment made  by  one  wrongdoer  was  not  in- 
tended as  a  satisfaction  of  the  claim  against 
him,  and  the  rule  should  conceded ly  be  more 
liberal  in  case  of  a  payment  by  a  stranger 
to  the  liability.  See  Sloan  v.  Herrick,  49 
Vt.  327.  Further,  the  agreement  in  this 
case,  instead  of  being  construed  as  a  release, 
would  fall  more  nearly  imder  the  category 
of  a  covenant  not  to  sue,  which  by  the 
weight  of  authority  is  not  deemed  to  re- 
lease a  joint  tort-feasor,  provided  no  pay- 
ment is  made  which  partakes  of  the  charac- 


ter of  a  satisfaction  of  the  claim.  Chicago 
V.  Babcock,  143  111.  358,  32  N.  E.  271. 

In  view  of  the  fact  that  the  release  in  thift 
case  ran  to  one  who  was  not  liable  as  a  tort- 
feasor, and  that  the  payment  made  Jay  such 
released  party  was  made  on  other  grounds- 
than  that  of  a  satisfaction  of  the  assumed 
claim  against  it,  we  are  constrained  to  hold 
that  such  payment  did  not  operate  as  a  re- 
lease of  the  real  wrongdoer. 

The  only  remaining  question  is  as  td 
the  liability  of  Jack  as  a  partner  in  the 
firm  of  Gerrick  &  Gerrick.  The  Gerricka- 
and  Jack  testified  there  was  no  such  rela^ 
tionship;  that  Jack  occupied  the  office  ad- 
joining them  and  looked  after  some  matters- 
in  their  absence.  As  controverting  this,  ap- 
pellant and  another  witness  testified  that 
Jack  hired  them  to  go  upon  the  bridge  job 
where  the  injury  occurred;  that  he  was  ui> 
there  to  look  at  the  work;  that  a  check: 
given  by  Gerrick  &  Gerrick  to  appellant 
could  not  be  cashed,  and  Jack  substituted 
his  personal  check  and  told  appellant  that 
he  was  interested  in  the  firm.  The  evidence 
further  shows  that  in  the  course  of  the 
year  following  the  injury  the  firm  of  Ger- 
rick &  Gerrick  was  organized  into  a  corpora- 
tion, of  which  Jack  became  the  president. 
We' think  the  evidence  was  sufficient  to  pre- 
sent a  question  to  the  jury  as  to  whether 
Jack  was  in  fact  a  partner  in  the  firm  of 
Gerrick  &  Gerrick  at  the  time  of  appellant'^ 
employment  and  injury.  Providence  ^lach. 
Co.  v.  Browning,  68  S.  G,  1,  46  S.  E.  550; 
Re  Beckwith  &  Co.  (D.  C.)  130  Fed.  475. 

The  judgment  notwithstanding  verdict  is 
reversed,  with  instructions  to  the  trial 
court  to  enter  judgment  on  the  verdict. 

Mount,  Ellis,  and  Chadwlck,  JJ.,  con- 
cur. 

A  petition  for  rehearing  having  been  filed» 
the  following  Per  Curiam  response  was^ 
handed  down  on  January  7,  1918  (—  Wash. 
— ,  169  Pac.  806): 

The  opinion  in  this  cause  is  reported  in 
93  Wash.  522,  ante,  179,  161  Pac.  357.  We 
there  directed  that  the  judgment  notwith- 
standing the  verdict  be  reversed  and  the 
cause  remanded,  with  instructions  to  enter 
a  judgment  upon  the  verdict.  A  petition 
for  rehearing  was  interposed,  calling  atten- 
tion to  the  fact  that  the  respondents  had 
filed  a  motion  for  a  new  trial,  which  had 
not  been  passed  upon  by  the  trial  court,  And 
contending  that  our  order  was  erroneous 
since  it  did  not  reserve  this  right  to  the 
trial  court.  In  this  particular  the  order 
will  be  modified. 

The  petition,  in  so  far  as  it  relates   tcK 
other  questions  discussed,  is  denied. 
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Aimotatioii — ^Effect  of  rdeaae  of  one  penon  from  liability  f w  a  tort  to 
release  another  where  the  former  was  not  in  fact  or  law  liable. 


The  earlier  eases  on  this  question  are 
discussed  in  the  note  to  Snyder  v.  Mu- 
tual Teleph.  Co.  14  L.R.A.(N.S.)  322. 

The  effect  of  the  reservation  in  release 
of  one  joint  tort-feasor  of  right  as 
agrainst  others  is  discussed  in  the  note  to 
Abb  V,  Northern  P.  R.  Co.  68  L.R.A. 
293;  Edens  v.  Fletcher,  19  L.R.A.(N.S.) 
618;  and  Dwy  v.  Connecticut  Co.  L.R.A. 
1915E,  800. 

The  release  of  employer  by  acceptance 
of  benefit  of  relief  fund  as  affecting 
other  tort-feasor  is  discussed  in  the  note 
to  Ridgeway  v.  Sayre  Electric  Co.  L.R.A. 
1918A,  996. 

As  to  release  by  person  injured  as  af- 
fecting his  claim  against  physician  or 
surgeon  employed  by  other  party,  see 
note  to  Martin  v.  Cunningham,  L.R.A. 
1918A,  227. 

The  release  of  one  of  two  or  more 
persons  severally  but  not  jointly  liable 
lor  a  tort,  as  affecting  the  liability  of 
others,  is  discussed  in  the  note  to  State 
use  of  Cox  V.  Maryland  Electric  R.  Co. 
LR.A.1917A,  273. 

It  is  a  theory  which  prevails  in  some 
jurisdictions  that  a  release  for  a  consid- 
eration of  one  not  shown  to  be  a  wrong- 
doer will  not  operate  to  discharge  others 
who  are  responsible. 

In  Louisville  v.  Nicholls  (1914)  158 
Ky.  516,  165  S.  W.  660,  a  release  by  one 
who  was  injured  by  falling  over  an  ob- 
struction on  the  sidewalk,  given  to  the 
abutting  property  owner,  was  held  not 
to  prevent  the  maintenance  of  an  action 
against  the  city  for  the  injury,  where 
the  obstruction  was  not  shown  to  have 
been  placed  upon  the  sidewalk  by  the 
abutting  property  owner. 

In  Meyers  v.  Acker,  M.  &  C.  Co.  (1910) 
fi5  Misc.  676,  120  N.  Y.  Supp.  828,  a  re- 
lease executed  by  a  street  car  conductor 
to  the  company  for  injuries  suffered  by 
being  struck  by  a  shaft  attached  to  one 
of  the  defendant's  delivery  wagons  was 
held  not  to  be  properly  pleaded  by  the 
defendant,  if  the  street  railway  company 
was  not  in  fact  negligent,  since  in  such 
a  ease  the  defendant  and  the  Street  rail- 
way company  were  not  joint  tort-feasors. 
But  compare  with  Casey  v.  'Auburn 
Teleph.  Co.  (N.  Y.)  infra. 

This  rule  was  recognized  in  Peterson 
V.  Wiggins  (1911)  230  Pa.  631,  79  Atl. 
767,  but  a  release  to  a  subcontractor  was 
there  held  to  be  a  bar  to  an  action 
against  the  principal  contractor  for  the 
same  injury,  on  the  theory  that  the  prin- 
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cipal  contractor  had  established  a  prima 
facie  case  that  the  subcontractors  were 
jointly  liable  with  him,  and  upon  the 
establishment  of  this  prima  facie  case, 
the  burden  rested  upon  the  plaintiff  to 
show  that  the  principal  contractor's  neg- 
ligence alone  occasioned  the  injury  a 
burden  that  was  not  discharged.  This 
case  was  followed  in  Smith  v.  Rovdhouse, 
A.  &  Co.  (1914)  244  Pa.  474,  90  Atl.  919, 
in  which  the  injured  person  agreed  sim- 
ply to  bring  no  suit  against  the  partiea 
with  whom  he  had  previously  settled* 
The  court,  however,  makes  no  distinction 
between  this  agreement  and  a  general 
release.  These  cases  are  approved  in 
Conway  v.  Pottsville  Union  Traction  Co. 
(1916)  253  Pa.  211,  97  Atl.  1058,  where 
it  was  held  that  it  could  not  be  shown 
in  that  case  that  the  sole  responsibility 
rested  upon  the  defendant  in  the  action 
in  which  the  release  to  other  parties  con- 
cerned in  the  accident  was  pleaded. 

As  stated  in  the  earlier  note  the  view 
obtains  in  some  jurisdictions  that,  from 
whatever  source  compensation  for  an  in- 
jury is  accepted,  it  will  operate  as  a  sat- 
isfaction, so  that  in  equity  and  good  con- 
science the  law  will  not  permit  the  party 
so  compensated  to  recover  again  for  the 
same  injury;  that  the  validity  of  the  re- 
lease is  in  no  way  dependent  upon  the 
validity  of  the  claim,  and  therefore 
whether  the  person  from  whom  the  sat- 
isfaction came  was  or  was  not  legally 
liable  is  immaterial. 

In  Carpenter  v.  W.  H.  McElwain  Co. 
(1916)  —  N.  H.  — ,  97  Atl.  560,  a  settle- 
ment by  a  teamster  with  his  employer  in 
which  he  acknowledged  the  sum  received 
as  being  in  full  compensation  for  his  in- 
jury was  held  to  bar  an  action  against 
one  to  whom  the  employer  hired  his  team. 
The  court  states  that  it  did  not  conclu- 
sively appear  that  the  employer  was  not 
jointly  liable  with  the  person  to  whom  he 
had  hired  his  team,  while  it  did  appear 
that  the  relationship  of  the  parties  to 
the  tort  was  such  that  a  claim  of  joint 
liability  was  not  unreasonable,  and  that, 
having  accepted  a  sum  in  satisfaction  of 
his  injury  from  his  employer,  the  only 
other  question  necessary  to  consider  was 
whether  the  sum  was  full  compensation 
under  the  agreement  of  settlement.  The 
court  then  reviews  the  language  of  the 
written  agreement  for  settlement  and 
concludes  that  the  sum  received  was  in 
full  settlement  and  a  bar  to  another 
action. 
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In  order  to  bring  this  operation,  how- 
ever, it  has  been  held  that  there  muist  be 
a  satisfaction  of  the  claim  as  distin- 
guished from  a  mere  release.  Thus,  in 
Steams  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1914)  166  Iowa,  666,  148  N.  W.  128, 
where  a  railroad  company  which  did  not 
appear  to  be  negligent  settled  with  a 
person  injured  at  a  crossing  of  the  tracks 
of  another  company,  agreeing  to  pay 
$500  and  that  the  other  company  would 
also  pay  $500,  there  was  held  to  be  no 
settlement  and  payment  such  as  to  sat- 
isfy the  claim  where  the  $500  due  from 
the  other  company  had  not  been  paid. 
An  action  to  recover  damages  against 
the  other  company  was  therefore  held 
not  barred  by  the  settlement. 

It  has  been  held  without  reference  to 
whether  the  sum  received  was  compen- 
sation for  the  injury  that  a  general  re- 
lease executed  to  one  involved  in  an 
injury  is  a  discharge  of  another  respon- 
sible for  the  same  injury,  although  the 
person  to  whom  the  release  was  executed 
may  not,  in  fact,  have  been  liable.  Casey 
V.  Auburn  Teleph.  Co.  (1913)  155  App. 
Div.  66,  139  N.  Y.  Supp.  579,  holding  a 
telephone  company  which  was  alleged  to 
be  responsible  for  a  defective  sidewalk 
discharged  from  liability  for  injuries  due 
to  a  fall  on  the  walk,  where  the  injured 
person  had  executed  a  general  release 
to  the  municipality  for  the  same  injuries. 
Hirschfield  v.  Alsberg  (1905)  47  Misc. 
141,  93  N.  Y.  Supp.  617,  discussed  in  the 
note,  is  disapproved. 


In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hilligosa  (1908)  171  Ind.  417,  131  Am. 
St.  Rep.  258,  86  N.  E.  485,  the  court,  in 
holding  a  release  given  to  a  traction  com- 
pany a  bar  to  an  action  against  a  steam 
railroad  company  for  injuries  suffered  in 
the  same  accident,  states  that  ^'one  who 
compromises  a  claim  does  not  necessarily 
admit  that  the  claim  was  well  founded, 
but  the  one  who  receives  the  considera- 
tion is  precluded  from  denying  that  it 
was.  So  it  may  be  said  that  when  a  pre- 
tended claim  for  a  tort  has  been  settled 
by  treaty,  and  satisfaction  rendered  the 
claimant  by  one  so  connected  with  the 
trespass  as  to  be  reasonably  subject  to  an 
action  and  possible  liability  as  a  joint 
tort-feasor,  the  satisfaction  rendered  will 
release  all  who  may  be  liable,  whether 
the  one  released  was  liable  or  not.  In 
such  a  case  it  is  not  necessary  that  it 
should  appear  that  the  party  making  the 
settlement  was  in  fact  liable.  It  will 
be  deemed  sufficient  if  there  is  an  ap- 
pearance of  liability,  that  is,  something 
in  the  nature  of  a  claim  on  the  one  hand 
and  a  possible  liability  under  the  rules 
of  the  law  on  the  other."  The  court  con- 
eludes  that  "the  facts  placed  in  answer 
show  at  least  the  semblance  of  a  right  of 
action  in  favor  of  appellee  against  the 
traction  company.  As  we  have  seen, 
this  is  enough  to  uphold  the  release." 
The  case  of  Kentucky  &  I.  Bridge  Co.  v. 
Hall  (1890)  125  Ind.  220,  25  N.  E.  219, 
discussed  in  the  earlier  note,  is  distin- 
guished.     '  W.  A.  E. 
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V. 

SOUTHWESTERN    SURETY    COMPANY, 

Appt. 

(—  Tenn.  — ,  201  S.  W.  137.) 

Insurance  —  Indemnity  —  taxable  costs. 

1.  Taxable  costs  are  within  a  provision  in 
an  employers*  liability  insurance  policy 
that  the  insurer  will,  at  its  own  expense, 
settle  or  defend  any  suit  brought  against 
the  employer. 

For  other  cases,  see  Insurance,  VJII.  in  Dig. 
1-52  N.  8. 

Same  —  interest  on  Jndj^ment. 

2.  Interest  on  the  judgment  pending  ap- 
peal is  within  a  provision  of  an  employers' 

Note. —As  to  how  far  limitation  of  lia- 
Tjility  in  policy  of  indemnity  insurance 
against  liability  for  injuries  to  employees 
and  others  includes  interest  and  expenses  of 
litigation,  see  annotation  following  this 
Kiase,  post,  187. 
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liability  insurance  policy  that  the  insurer 
will,  at  its  own  expense,  settle  or  defend 
any  suit  brought  against  the  employer. 
For  other  oases,  see  Insurance,  VIIL  in  Dig. 
1-52  N.  S. 

(February  11,  1918.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Hamilton 
County  in  favor  of  complainant  in  a  suit  to 
recover  a  balance  alleged  to  be  due  on  an 
employers*  liability  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  &  Trimble,  for  appel- 
lant: 

Defendant  is  not  liable  for  the  plain- 
tiff's costs  in  the  case  of  Oliphant  v.  The 
Casey-Hedges  Company. 

National  &  P.  Worsted  Mills  v.  Frankfort 
Marine  Acci.  &  Plate  Glass  Ins.  Co.  28  R. 
I.  126,  66  Atl.  58;  Munro  v.  Maryland 
Casualty  Co.  48  Misc.  183,  96  N.  Y.  Supp. 
705. 

An  insurance  company  is  not  liable  for  in- 
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terest  on  a  judgment  pending  appeal  if  it 
increases  the  liability  to  a  sum  in  ezceBs  of 
the  $5,000  limit  set  in  the  policy. 

Saratoga  Trap  Rock  Co.  y.  Standard  Aoci. 
Ini.  Co.  143  App.  Dir.  852,  128  N.  Y. 
Supp.  822;  Davison  v.  Maryland  Casualty 
Co.  197  Mass.  167,  83  N.  £.  407;  Brewster 
y.  Empire  State  Surety  Co.  145  App.  Div. 
678,  130  N.  Y.  Supp.  439;  Conqueror  Zinc 
k  Lead  Co.  v.  MtntL  L.  Ins.  Co.  152  Mo.  App. 
m.  133  S.  W.  166;  Maryland  Casualty  Co. 
7.  Omaha  Electric  Light  A;  P.  Co.  85  C.  C.  A. 
106.  157  Fed.  514;  Little  Cahaba  Coal  Co. 
F.  .Etna  L.  Ins.  Go.  192  Ala.  42»  68  So.  317, 
Ann.  Cas.  1917D,  863;  Bowron  v.  Georgia 
Casualty  Co.  223  Fed.  673;  Wisconsin  Zinc 
Co.  V.  Fidelity  &  D.  Ca  162  Wis.  39,  155  N. 
W.  1081 ;  Stephois  v.  Pennsylvania  Casual- 
tj  Co.  135  Mich.  189,  97  N.  W.  686,  3  Ann. 
Cag.  478;  Puget  Sound  Improv.  Co.  v. 
Frankfort  Marine,  Acci.  ft  Plate  Glass  Ins. 
Co.  52  Wash.  124,  100  Pac.  190;  Coast  Lum- 
ber Co.  Y.  i^tna  L.  Ins.  Co.  22  Idaho,  264, 
125  Pac.  185;  Munro  v.  Maryland  Casualty 
Co.  48  Misc.  183,  96  N.  Y.  Supp.  705 ;  Cen- 
tury Realty  Co.  y.  Frankfort  Marine  Acci.  & 
Plate  Glass  Co.  179  Mo.  App.  123,  161  S. 
W.  624;  Cannon  Mfg.  Co.  v.  Employers'  In- 
demnity Co.  Ann.  Cas.  1914D,  1097,  note; 
National  ft  P.  W^orsted  Mills  v.  Frankfort 
Marine,  Aoci.  ft  Plate  Glass  Ins.  Co.  28  R. 
I.  126,  66  Atl.  58. 

The  obligation  of  the  insurance  company 
does  not  arise  until  the  assured  has  paid 
the  loss. 

Finley  v.  United  States  Casualty  Co.  113 
Tenn.  592,  83  S.  W.  2,  3  Ann.  Cas.  962;  Cay- 
ard  T.  Robertson,  123  Tenn.  382,  30  L.R.A. 
<X.S.)  1224,  131  S.  W.  864,  Ann.  Cas. 
1»12C,  152. 

The  policy  here  in  question  is  a  bond  with 
collateral  conditions,  and  the  amount  of  the 
penalty  cannot  be  exceeded. 

Louisville  ft  N.  R.  Co.  v.  United  States 
Fidelity  h  G.  Co.  125  Tenn.  658,  148  8.  W. 
871. 

Messrs.  Sizer,  Chambltss,  A  Chambers, 
for  appellee: 

Defendant  is  not  relieved  of  the  $5,000 
limitation,  because  both  the  court  costs  and 
the  interest  constitute  a  part  of  the  ex- 
pense of  defending  the  suit,  which  defend- 
ant has  expressly  obligated  itself  to  pay,  in 
addition  to  the  limitation. 

Rnmford  Falls  Paper  Co.  v.  Fidelity  ft 
C.  Co.  92  Me.  574,  43  Atl.  503;  Cudahy 
Packing  Co.  v.  New  Amsterdam  Casualty 
Co.  132  Fed.  623;  Cannon  Mfg.  Co.  v.  Em- 
ployers' Indemnity  Co.  161  N.  C.  19,  76 
^.  E.  536,  Ann.  Cas.  1914D,  1095;  Creem  v. 
Fidelity  k  C.  Co.  141  App.  Div.  493,  126 
X.  Y.  Supp.  656;  Century  Realty  Co.  v. 
Frankfort  Marine  Acci.  &  Plate  Glass  Ins. 
Co.  179  Mo.  App.  128,  161  S.  W.  624;  iEtna 
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L.  Ins.  Co.  y.  Bowling  Green  Gaslight  Co. 
150  Ky.  732,  48  L.R.A.(N.S.)  1128,  150  S. 
W.  994;  New  Amsterdam  Casualty  Co.  v. 
Cumberland  Teleph.  &  TeUg.  Co.  12  L.R.A. 
(N.S.)  478,  82  C.  C.  A.  315,  162  Fed.  961; 
Saratoga  Trap  Rock  Co.  v.  Standard  Acci. 
Ins.  Co.  143  App.  Div.  852,  128  N.  Y.  Supp. 
828. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  recover  a  balance 
alleged  to  be  due  complainant  on  an  em- 
ployers' liability  policy.  There  was  a  decree 
for  the  complainant  below;  from  which  de- 
fendant has  appealed. 

The  complainant  is  a  manufacturer  ia 
Chattanooga,  and  in  1912  obtained  a  lia- 
bility policy  from  the  defendant  covering 
accidents  to  complainant's  employees,  which, 
policy  will  be  more  particularly  referred  to 
later. 

One  J.  R.  Oliphant,  an  employee  of  the- 
complainant,  sustained  certain  injuries  in. 
the  course  of  his  work,  alleged  to  have  been 
due  to  complainant's  negligNice,  and 
brought  suit  for  $25,000  damages  in  the  dis- 
trict court  of  the  United  States.  Notice  of 
this  suit  was  given  to  defendant  surety  com- 
pany, and  the  defense  thereof  was  con* 
ducted  jointly  by  the  complainant  and  the- 
surety  company.  There  was  a  judgment  in 
the  district  court  for  $6,000.  A  writ  of 
error  was  sued  out  in  the  name  of  the  com- 
plainant, and  the  case  carried  to  the  cir- 
cuit court  of  ap])eals,  where  the  judgment 
of  the  trial  court  was  affirmed.  143  C.  C.  A. 
158.  228  Fed.  636. 

An  effort  was  made  to  obtain  a  review  of 
the  case  on  certiorari,  which  was  denied  by 
the  Supreme  Court  of  the  United  States. 
Meanwhile  an  execution  issued  and  was  lev- 
ied on  property  of  the  complainant  to  sat* 
isfy  the  judgment  in  favor  of  Oliphant,  and 
his  costs  and  interest  on  said  judgment, 
pending  the  disposition  of  the  writ  of  error 
by  the  circuit  court  of  appeals.  This  execu- 
tion was  paid  off  by  the  complainant. 

The  surety  company  paid  to  the  Casey- 
Hedges  Ccnipany  the  sum  of  $5,000,  but  de- 
nied liability  for  any  part  of  Oliphant'a 
costs  recovered,  and  for  any  part  of  the  in- 
terest which  had  accrued  on  the  judgment  of 
the  district  court. 

This  bill  was  filed  to  recover  the  amount 
of  Oliphant's  costs  and  interest  on  $5,000* 
of  the  judgment. 

The  policy  issued  by  the  defendant  sure- 
ty company  insured  the  complainant  herein 
against  "loss  and  expense  arising  from 
claims  upon  the  assured  for  damages  on  ac- 
count of  bodily  injuries  accidentally  suf- 
fered or  alleged  to  have  been  suffered  during 
the  period  of  this  policy  by  any  employee 
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of  the  assured  by  reason  of  the  prosecution 
of  the  work  described  herein." 

Another  provision  of  the  policy  is  as  fol- 
lows: "The  company's  liability  on  account 
of  an  accident  to  one  person  is  limited  to 
$5,000." 

There  is  a  provision  with  respect  to  notice 
of  accidents,  and  then  appear  these  clauses: 

"If  a  claim  is  made  on  account  of  an  ac- 
cident, the  assured  shall  give  like  notice 
thereof;  and  the  company  at  its  own  ex- 
pense will  settle  or  contest  the  same." 

"If  a  suit  is  brought  on  account  of  an  ac* 
cident,  the  assured  shall  forward  immediate- 
ly to  the  company  or  to  its  duly  authorized 
agent  every  process  and  paper  served  on 
him.  The  company  at  its  own  expense  will 
settle  or  defend  said  suit,  whether  ground- 
less or  not;  the  moneys  ex[>ended  in  said  de- 
fense shall  not  be  included  in  the  limitation 
of  the  liability  fixed  under  this  policy.  The 
assured  shall  not  assume  any  liability  nor 
interfere  with  any  negotiations  for  settle- 
ment of  any  legal  proceeding,  nor  incur  any 
expense,  nor  settle  any  claim  except  at  his 
own  cost,  without  written  consen  of  the 
xjompany." 

The  contention  of  the  defendant  is  that 
the  extent  of  its  liability,  according  to  the 
terms  of  this  policy,  is  $5,000,  which  sum  it 
has  paid,  and  that  it  cannot  be  held  for  any- 
thing else  except  "moneys  expended  in  said 
defense."  It  is  insisted  that  the  costs  and 
interest  herein  sued  for  are  not  included  in 
the  phrase,  "moneys  expended  in  said  de- 
fense," and  are  not  a  part  of  the  expense  of 
defending  the  suit. 

Most  of  the  liability  policies  which  have 
come  under  our  notice  provide  for  the  de- 
fense of  suits  against  the  assured  "at  the 
«ost"  of  the  liability  company.  In  this  pol- 
icy the  insurer  reserves  the  right  to  defend 
jsuch  suits  "at  its  own  expense." 

There  is  some  effort  on  the  part  of  counsel 
to  distinguish  between  the  meaning  of  these 
two  phrases.  We  are  not  able  to  take  such 
distinction.  The  phrases  are  practically 
•equivalent. 

It  has  been  held  in  a  few  cases  that  this 
undertaking  to  defend  at  its  own  cost  did 
not  bind  the  insurer  for  the  taxable  costs 
of  the  case,  but  that  the  language  referred 
merely  to  such  costs  as  attorney's  fees,  ste- 
nographer's charges,  and  the  like.  National 
P.  Worsted  Mills  v.  Frankfort  Marine  Acci. 
&  Plate  Glass  Ins.  Co.  28  R.  I.  126,  06  Atl. 
58;  Munro  v.  Maryland  Casualty  Co.  48 
Misc.  183,  96  N.  Y.  Supp.  705. 

We  think  the  weight  of  authority  is  now 
to  the  contrary.  See  cases  collected  in  note 
to  .'Etna  L.  Ins.  Co.  v.  Bowling  Green  Gas- 
light Co.  43  L.R.A.(N,S.)  1128.  An  un- 
dertaking, therefore,  on  the  part  of  a  liabil- 
ity company  to  defend  a  suit  at  its  own  cost 


or  at  its  own  expense  binds  such  company 
for  the  payment  of  court  costs,  even  though 
such  costs  exceed  the  maximum  liability  of 
the  company  for  damages  on  account  of  an 
accident.  Such  costs  are  part  of  the  cost  of 
defense. 

This  proposition  is  not  very  seriously 
controverted  by  the  defendant  in  this  case. 
The  principal  controversy  is  with  reference 
to  the  defendant's  liability  for  any  part  of 
the  interest  which  accrued  on  the  judgment 
of  the  district  court. 

It  may  be  conceded  that  the  greater  num- 
ber of  adjudicated  cases  construing  policies 
such  as  the  one  under  consideration  hold 
that  interest  on  a  judgment  accruing  dur- 
ing the  time  that  an  appeal  therefrom  is 
pending  is  not  a  part  of  the  costs  and  ex- 
penses  of  the  litigation  in  such  a  sense  that 
it  may  be  allowed  in  excess  of  the  stip- 
ulated indemnity.  Davison  v.  Maryland 
Casualty  Co.  197  Mass.  167,  83  N.  E.  407; 
Munro  v.  Maryland  Casualty  Co.  supra; 
National  &  P.  Worsted  Mills  v.  Frankfort 
Marine  Acci.  &  Plate  Glass  Ins.  Co.  supra: 
Coast  Lumber  Co.  v.  i£)tna  L.  Ins.  Co.  22 
Idaho,  264,  125  Pac.  185,  and  other  cases 
collected  in  notes  in  Ann.  Cas.  1914D,  1097, 
and  43  L.R.A.(N.S.)   1128. 

Tlie  question  is  undecided  in  this  state; 
and,  with  due  deference,  we  think  that  the 
view  announced  in  the  cases  just  cited  is 
too  narrow,  and  we  are  not  inclined  to  fol- 
low these  authorities. 

Under  the  stipulations  of  the  policy  the 
insured  has  no  control  of  the  course  of  the 
litigation  after  the  liability  company  under- 
takes the  defense.  Any  interference  on  the 
part  of  the  assured  may  forfeit  his  rights 
under  the  policy.  He  has  no  voice  whatever 
in  determining  the  propriety  of  an  appeal. 
It  would  seem,  therefore,  that  interest  ac- 
cruing during  an  appeal  on  so  much  of  a 
judgment  as  the  insurer  was  liable  for 
should  be  borne  by  the  insurer.  To  that  ex- 
tent the  appeal  is  prosecuted  for  the  benefit 
of  the  insurer. 

It  is  said,  however,  that  the  whole  matter 
rests  in  the  domain  of  contract,  and  that  it 
is  competent  for  the  parties  to  agree  that 
the  liability  of  tlie  insurer  shall  Ite  so  much 
and  no  more.  This  is  undoubtedly  true,  and 
the  question  should  be  determined  on  the 
contract  made   between  the   parties. 

In  the  contract  before  us  the  insurance 
company  undertook  to  respond  to  the  extent 
of  $5,000  for  damages  sustained  by  the  as- 
sured on  account  of  bodily  injuries  suffered 
by  the  insured's  employee.  The  insurer  also 
reserved  the  right  to  assume  the  mana<*e- 
ment  and  defense  of  any  suits  brought  to 
recover  such  damages  against  the  insured, 
and,  when  it  assumed  the  defense,  under- 
took  to   defend   at    its   own   expense, — the 
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moneys  expended  in  such  defense  not  to  be 
included  in  the  limit  of  liability  previously 

The  insurer  not  only  agreed  to  reimburse 
the  insured  to  the  extent  of  $5,000  for  loss 
sustained  for  damage  claims,  but  also  stipu- 
lated that  it  would  conduct  any  suit,  the  de- 
fense of  which  it  undertook,  at  its  own  ex- 
pense. 

The  expense  of  the  latter  undertaking, 
therefore,  is  expressly  excluded  from  the 
limitation  of  liability  for  damages  on  ac- 
count of  the  accident. 

Is  the  interest  on  that  part  of  a  judg- 
ment for  which  the  insurer  is  ultimately 
liable,  accruing  during  the  prosecution  of 
an  appeal,  taken  at  the  instance  of  the  in- 
surer, a  part  of  the  expense  of  the  litigation 
or  of  the  defense? 

We  think  it  is.  The  interest  on  a  judg- 
ment during  such  period  is  fixed  by  law. 
It  applies  to  every  case  and  is  taxed  on  ev- 
ery judgment  which  is  not  reversed  in  the 
appellate  courts.  It  is  incident  to  every 
appeal  and  part  of  the  expense  of  every 
unsuccessful  appeal.  The  prosecution  of  an 
appeal  or  a  writ  of  error  is  a  part  of  the 
defense,  and  expense  so  incurred  is  an  ex- 
pense of  the  defense.  We  can  see  no  rea- 
son for  exceeding  such  an  item  from  the 
obligation  of  the  policy  to  reimburse  the 
assured  for  '^moneys  expended  in  said  de- 
fense." 

Such  interest  is  commonly  taken  into  con- 
sideration by  counsel  along  with  costs  in  ad- 
vising about  the  propriety  of  appellate  pro- 
ceedings, and  is  reckoned  as  a  possible  ex- 
pense of  litigation. 

This  is  the  result  reached  by  the  Ken- 
tucky court  of  appeals  in  i^na  L.  Ins.  Co. 
▼.  Bowling  Green  Gaslight  Go.  supra.  Sucli 
al«>  appears  to  be  the  opinion  of  the  circuit 
eourt  of  appeals  for  the  sixth  circuit  in  New 
Amsterdam  Casualty  Co.  v.  Cumberland 
Teleph.  &  Teleg.  Co.  12  L.R.A.(N.S.)  478, 
S2  C.  C.  A.  315,  152  Fed.  961.  See  also  the 
dissenting  opinion  in  Saratoga  Trap  Rock 
Co.  V.  Standard  Acci.  Ins.  Co.  143  App.  Div. 
852, 128  N  Y.  Supp.  822. 


Responding  to  one  of  the  arguments  ad- 
vanced by  the  courts  disallowing  a  recovery 
of  interest  under  such  circumstances,  the 
Kentucky  court  said:  "An  attempt,  how- 
ever, ui  made  to  distinguish  between  the 
items  of  damage  and  cost  and  the  items  of 
interest,  and  the  argument  is  made  that  as 
the  assured  had  the  use  of  the  $5,000  during 
the  appeal,  and  as  this  use  was  worth  the 
interest,  therefore,  this  should  not  be  ac- 
counted an  expense,  as  the  assured  did  not 
lose  anything  by  paying  the  interest.  But 
this  argument  overlooks  the  fact  that  the 
assured  had  to  pay  to  the  claimant  the  in- 
terest it  now  demands,  and  unless  it  recov- 
ers it  from  the  insurance  company,  it  will 
be  out  this  item  of  expense  incurred  by  the 
litigation.  If  the  insurance  company  had 
paid  the  $5,000  when  the  judgment  was  ren- 
dered in  the  lower  court,  at  which  time  the 
claimant  first  became  entitled  to  interest, 
that  would  have  ended  its  liability  under 
the  policy.  But  tliis  it  refused  to  do,  and 
now,  unless  it  pays  the  interest  that  ac- 
crued on  this  $5,000  after  that  time  and 
pending  the  appeal,  the  assured  will  lose 
it.  The  fact  that  the  assured  had  the  use  of 
the  $5,000  pending  the  appeal  has  nothing 
to  do  with  who  shall  pay  this  interest,  but 
if  it  did,  the  parties  would  be  on  an  equal 
footing,  because  the  insurance  company  also 
had  the  use  of  the  $5,000  during  the  appeal. 
It  is  simply  a  question  of  which  one  should 
bear  this  item  of  expense,  and  we  think  the 
insurance  company  should.'' 

In  the  case  before  us  the  writ  of  error 
seems  to  have  been  sued  out  with  the  con- 
sent of  the  insured.  Both  the  insurer  and 
insured  joined  in  the  prosecution  of  this 
writ  of  error  in  the  circuit  court  of  appeals. 
The  judgment  affirmed  was  for  $6,000.  The 
insurer  was  liable  for  $5,000,  or  five  sixths 
of  this  judgment.  The  insurer  is  here  seek- 
ing a  recovery  of  five  sixths  of  the  interest 
accrued  and  paid  by  it. 

The  chancellor  pronounced  a  decree  in  fa- 
vor of  the  complainant  for  the  costs  and  five 
sixths  of  the  accrued  interest  paid  by  it,  and 
this  decree  will  be  affirmed. 


Annotation— How  far  does  limitatioii  of  liability  in  policy  of  bdemnity 
insorance  against  liability  for  injuries  to  employees  and  others  indude 
interest  and  expenses  of  litigation. 


This  note  supplements  the  notes  to 
New  Amsterdam  Casualty  Co.  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  12  L.R.A.(N.S.) 
479,  and  ^tna  L.  Ins.  Co.  v.  Bowling 
Green  Gasli^t  Co.  43  L.R.A.(N.S.)  1128. 

As  to  liability  under  policy  indemnify- 
ing against  liability  for  injuries,  to  com- 
pensate insured  for  expenses  incurred  in 
suceessfnl  defense  or  compromise  of  ac- 
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tion,  see  notes  to  Henderson  Lighting  & 
P.  Co.  V.  Maryland  Casualty  Co.  30 
L.R.A.(N.S.)  1105,  and  Butler  Bros.  v. 
American  Fidelity  Co.  44  L.R.A.(N.S.) 
609;  also  the  later  cases  of  Brassil  v. 
Maryland  Casualty  Co.  L.R.A.1915A, 
629;  and  Interstate  Casualty  Co.  v.  Wal- 
iins  Creek  Coal  Co.  KR.A.1915F,  958. 
It    will    be    noticed    that    in    Casey- 
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Hedges  Co.  v.  Southwestern  Surety 
Co.  ante,  184,  the  provision  of  the  policy 
that  the  insurer  "at  its  own  expense  will 
settle  or  defend  said  suit  [i.  e.,  a  suit 
against  the  insured]  .  .  .  ;  the  moneys 
expended  in  said  defense  shall  not  be  in- 
cluded in  the  limitation  of  the  liability 
fixed  under  this  policy,"  was  held  to  in- 
clude costs  in  an  action  against  the  in- 
sured which  was  defended  by  the  insur- 
er, although  the  costs  and  interest,  added 
to  the  amount  of  the  judgment,  exceeded 
the  amount  stated  as  the  limit  of  the  in- 
surer's liability. 

In  Conqueror  Zinc  &  Lead  Co.  v.  Mtaa 
L.  Ins.  Co.  (1910)  152  Mo.  App.  332, 
133  S.  W.  156,  where  an  insurer  by  its 
policy  undertook  at  its  own  cost  to  de- 
fend suits  against  the  insured,  or  settle 
the  same,  unless  it  should  elect  to  pay 
the  $5,000  indemnity  stated  as  the  limit 
of  liability  for  any  injury  to  one  person, 
and  provided  that  the  insured  should  not 
take  any  steps  toward  a  defense  or  incur 
any  expense  without  the  consent  of  the 
insurer,  it  was  held  that  the  latter  was 
liable,  where  it  had  undertaken  the  de- 
fense of  a  suit  against  the  insured,  for 
the  court  costs,  although  these  raised  the 
iTisurer's  liability  above  the  limitation  of 
$5,000  fixed  by  the  policy. 

See  also  cases  in  the  following  sub- 
division on  "Interest,"  in  some  of  which 
the  question  of  costs  was  intimately  asso- 
ciated with  the  right  to  recover  interest. 

Interest. 

(Supplementing  note  in  43  L.R.A. 
(N.S.)  p.  1130.) 

The  right  to  recover  interest,  or  costs, 
in  excess  of  the  sum  stated  as  the  limit 
of  the  insurer's  liability,  depends,  of 
course,  upon  the  wording  of  the  contract 
of  insurance  and  its  construction.  The 
cases  are  not  altogether  in  harmony,  al- 
though some  of  the  apparent  conflict  is 
explainable  because  of  the  difference  in 
the  language  used  in  the  policies. 

It  will  be  noted  that  in  Casey- 
Hedges  Co.  V.  Southwestern  Surety 
Co.  the  provision  of  the  policy,  that  the 
insurer  "at  its  own  expense  will  settle  or 
defend  said  suit  [i.  e.,  a  suit  against  the 
insured]  .  .  .  ;  the  moneys  expended 
in  said  defense  shall  not  be  included  in 
the  limitation  of  the  liability  fixed  under 
this  policy,"  was  held  to  include  interest 
accruing  on  a  judgment  in  a  suit  against 
the  insured  which  was  defended  by  the 
insurer,  including  that  accruing  during 
the  prosecution  of  an  appeal,  although 
the  interest  and  costs  added  to  the 
amount  of  the  judgment  recovered  ex- 
ceeded $5,000^  the  amount  which  the  pol- 
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icy  provided  should  be  the  limitation  of 
the  insurer's  liability. 

In  Maryland  Casualty  Co.  v.  Peppard 
(1915)  -—  Okla.  — ,  L.R.A.1916E,  597, 157 
Pac.  106,  where  an  indemnity  policy  lim- 
ited the  insurer's  liability  for  loss  from 
an  accident  resulting  in  bodily  injuries 
to  one  person  to  $5,000,  and,  subject  to 
the  same  limit  for  each  person,  limited 
the  company's  total  liability  for  loss 
from  an  accident  to  $10,000 ;  and  further 
provided  that,  ''in  addition  to  these  lim- 
its, the  company  will  at  its  own  cost 
(court  costs  and  all  interest  accruing- 
after  entry  of  judgment  upon  such  part 
thereof  as  shall  not  be  in  excess  of  the 
limits  of  the  company's  liability  as  here- 
inbefore expressed  being  considered  part 
thereof)  investigate  all  accidents  and  de- 
fend all  suits," — it  was  held  that  the 
$5,000  limitation  did  not  include  interest 
and  the  costs  and  expenses  of  the  origi- 
nal action  prosecuted  or  defended  by  the 
company  pursuant  to  the  terms  of  the 
policy;  and  that  upon  a  recovery  of  a 
larger  sum  by  the  plaintiff  therein  the 
company,  in  addition  to  such  limit,  was 
liable  for  such  court  costs,  and  all  inter- 
est accruing  upon  such  part  of  the  judg- 
ment as  was  not  in  excess  of  the  $5,000 
limitation. 

In  Little  Cahaba  Coal  Co.  v.  JEtna  L. 
Ins.  Co.  (1915)  192  Ala.  42,  68  So.  317^ 
Ann.  Cas.  1917D,  863,  where  an  indem- 
nity policy  limited  the  insurer's  liability 
for  "loss"  on  account  of  injuries  to  one 
person  to  $5,000,  but  provided  that  it 
(  would,  as  provided  in  certain  sections^ 
'^pay  the  expense  of  litigation  in  addi- 
tion to  the  sum  herein  limited,"  and  the 
sections  referred  to  provided  that  the  in- 
surer would  at  its  own  cost  defend  suits 
brought  against  the  insured  for  damages 
on  account  of  injuries,  and  that  the  in- 
sured should  not  incur  any  expense  or 
settle  any  claims  except  at  his  own  costs, 
— it  was  held  that  "expense"  as  used  in 
the  provisions  of  the  policy  did  not  in- 
clude interest  and  damages,  but  that 
these  items  were  included  in  the  word 
"loss,"  and  accordingly  that  the  insurer 
was  not  liable  for  the  statutory  penalty 
of  10  per  cent  damages,  and  interest 
pending  the  appeal,  or  the  afOumance  of 
a  judgment  for  $5,000  recovered  by  a 
person  injured. 

In  Conqueror  Zinc  &  Lead  Co.  v.  JEtna 
L.  Ins.  Co.  (1910)  152  Mo.  App.  332, 133 
S.  W.  156,  an  indemnity  policy  limited 
the  insurer's  liability  for  injuries  to  one 
person  to  $5,000,  and  provided  that  it 
would  at  its  own  cost  defend  any  suit 
against  the  insured  to  recover  for  an 
injury,  or  settle  by  paying  the  face  of 
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the  poliey,  and  that  the  insured  should 
not  settle  any  claim  except  at  his  or  its 
own  eosty  nor  ineur  any  expense,  nor 
interfere  in  any  negotiations  for  settle- 
ment, or  in  any  legal  proceedings,  with- 
out the  consent  of  the  insurer;  and  fur- 
ther provided  that  no  action  should  lie 
against  the  insurer  as  respects  any  loss 
under  the  policy  unless  it  should  be 
brought  by  the  insured  himself  to  reim- 
burse him  for  loss  actually  sustained,  and 
paid  by  him  in  satisfaction  of  a  judg- 
ment within  sixty  days  from  the  date 
of  such  judgment  and  after  trial  of  the 
issue.  A  judgment  in  excess  of  $5,000 
on  account  of  an  injury  was  recovered 
against  the  insured  in  an  action  defend- 
ed by  the  insorer,  and  on  affirmance  on 
appeal  the  insurer  paid  the  insured 
^,000,  together  with  interest  from  the 
date  that  the  insured  paid  the  judgment. 
The  insured  in  this  case  sought  to  re- 
cover iQtei«st  upon  the  judgment  prior 
to  its  affirmance  on  appeal;  but  it  was 
held  that  the  contract  was  one  of  indem- 
nity against  loss,  and  that  the  insurer's 
liabili^  did  not  become  fixed  until  the 
insnred  had  paid  the  judgment  recovered 
against  him,  and  that  it  was  not  liable 
for  interest  upon  the  judgment  against 
the  insured  for  the  time  elapsing  between 
the  date  of  its  rendition  in  the  lower 
eonrt  and  its  affirmance  by  the  appellate 
coart. 

The  last  case  was  distinguished  in 
Century  Realty  Co.  v.  Frankfort  Marine 
AecL  &  Plate  Glass  Ins.  Co.  (1913)  179 
Mo.  App.  123,  161  S.  W.  624,  where  the 
phraseology  of  the  policy  was  similar, 
except  that  it  did  not  contain  a  provision 
that  no  action  should  lie  against  the  in- 
^rer  unless  it  should  be  brought  by  the 
insured  himself  to  reimburse  him  for  loss 
aetnaUy  sustained  and  paid  by  him  in 
^tisfaetion  of  a  judgment.  The  policy 
in  this  ease  was  held  in  the  nature  of  one 
insTiring  against  liability;  and  it  was 
held  that  the  right  of  action  of  the  in- 
sued  did  not  depend  upon  judgment  first 
being  rendered  against  it  and  payment 
thereof,  but  that  the  right  of  indenmity 
acemed  when  an  accident  occurred,  and 
that,  the  insured  having  turned  over  the 
defense  of  an  action  to  the  insurer  and 
it  having  taken  up  the  defense,  it  was 
liable  for  all  costs  and  expenses  incurred 
in  the  action  from  the  date  the  judgment 
against  the  insured  was  recovered  in  the 
trial  court  until  its  final  payment,  al- 
though these  expenses,  including  the  in- 
terest accrued,  exceeded  the  maximum  | 
limitation  fixed  by  the  policy. 

And  the  decision  in  this  case  and  that 
in  ^tna  L.  Ins.  Co.  v.  Bowling  Green 
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Gaslight  Co.  (1912)  150  Ky.  732,  43 
L.R.A.(N.S.)  1121,  160  S.  W.  994,  were 
relied  on  in  Bavenwood  Hospital  v. 
Maryland  Casualty  Co.  (1917)  280  HL 
103,  117  N.  E.  485,  where  the  policy  un- 
dertook to  insure  against  loss  ^^from  the 
liability  imposed  by  law  upon  the  in- 
sured" for  damages  on  account  of  in- 
juries suffered  by  patients  of  the  insured, 
and  provided  that  the  insurer's  liability 
for  injuries  to  one  person  should  be  lim- 
ited to  $6,000,  and  that  the  insurer  would 
at  its  own  cost  defend  suits  against  the 
insured,  and  that  the  latter  should  not 
incur  any  exp>ense  or  settle  any  claim 
except  at  its  own  cost.  The  court  here 
held  that,  when  it  entered  judgment 
against  the  insured,  in  an  action  to  re- 
cover for  an  injury,  the  loss  on  account 
of  liability,  within  the  meaning  of  the 
policy,  was  sustained;  and  that  the  in- 
surer was  liable  under  its  policy  for 
costs,  including  interest  from  that 'time 
to  the  time  the  case  was  determined  on 
appeal,  although  these  amounts,  together 
with  the  amount  of  the  judgment  recov- 
ered, exceeded  $5,000. 

It  was  stated  in  this  case  that  interest 
was  as  much  an  incident  to  the  expense 
of  carrying  a  case  to  the  appellate  court 
as  were  the  court  costs. 

In  Cannon  Mfg.  Co.  v.  Employers'  In- 
demnity Co.  (1912)  161  K.  0.  19,  76  S. 
E.  536,  Ann.  Cas.  1914D,  1095,  where  an 
employers'  indemnity  policy  provided 
that  the  insurer  would  "at  its  own  cost" 
defend  actions  brought  against  the  in- 
sured for  damages,  and  that  the  in- 
surer's liability  on  account  of  injury  to 
one  person  should  not  exceed  $5,000,  and 
that  the  insured  should  not  settle  a  claim 
or  incur  any  e^ense  or  interfere  in  any 
negotiations  for  a  settlement,  or  in  any 
legal  proceedings,  without  the  insurer's 
consent,  and  contained  a  further  provi- 
sion that  no  action  should  lie  against  the 
insurer  respecting  any  loss  or  expense 
under  the  policy  unless  it  should  be 
brought  by  the  insured  himself  to  reim- 
burse him  for  loss  or  expense  actually 
sustained  and  paid  in  money  by  him  in 
satisfaction  of  a  final  judgment  against 
him, — it  was  held  that  the  insurer,  upon 
the  affirmance  on  appeal  of  a  judgment 
recovered  by  an  injured  employee  against 
the  insured,  was  liable  for  interest 
from  the  date  the  judgment  was  rendered 
in  the  lower  court,  although  the  interest 
and  costs,  added  to  the  amount  of  the 
judgment  at  the  time  of  its  affirmance, 
exceeded  the  limitation  of  $5,000  fixed 
by  the  policy. 

The  court  said:  "The  courts  of  this 
country   have    been    divided   upon   this 
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question.  1.  One  class  of  decisions 
holds  that  the  indemnity  company  is  li- 
able for  interest,  although  it  is  in  excess 
of  the  limit  fixed  in  the  policy.  2.  An- 
other class  of  decisions  holds  that  the 
indemnity  company  is  liable  for  interest 
from  the  rendition  of  the  final  judg- 
ment by  the  supreme  court.  3.  The  third 
class  of  decisions  holds  that,  on  account 
of  the  express  terms  of  the  contract  lim* 
iting  the  amount  to  $5,000,  the  indemnity 
company  is  not  liable  for  any  interest  if 
it  carries  the  amount  in  excess  of  the 
limit  fixed  by  the  policy. 

'^Under  the  first  class  of  decisions  are 
Rumf ord  Falls  Paper  Co.  v.  Fidelity  &  C. 
Co.  (1899)  92  Me.  574,  43  Atl.  503,  and 
Cudahy  Packing  Co.  v.  New  Amsterdam 
Casualty  Co.  (1904)  132  Fed.  623,  cited 
in  note  in  12  L.R,A.(N.S.)  479.  Both  of 
these  hold  that  the  indemnity  company 
is  liable  for  interest  from  the  time  of  the 
rendition  of  the  judgment,  although  the 
interest  carries  the  amount  in  excess  of 
the  limit  in  the  policy.  We  candidly  ad- 
mit that  the  third  class  of  decisions  is 
largely  in  the  majority.  They  all  base 
their  judgments  upon  the  ground  that  it 
is  'so  nominated  in  the  bond.'  We  think 
the  reasoning  supporting  those  cases  is 
technical,  and  at  variance  with  the  pur- 
pose and  meaning  of  the  bond  as  well 
as  elementary  principles  of  justice.  In 
effecting  such  insurance  the  plaintiff  was 
not  purchasing  a  lawsuit,  but  indemnity. 
While  it  is  provided  that  the  defendant 
should  have  control  of  the  litigation,  it 
clearly  was  not  contemplated  that,  after 
judgment  rendered,  the  litigation  should 


be  indefinitely  protracted  by  defendant: 
at  plaintiff's  expense.  .  .  .  We  think, 
the  decisions  of  the  second  class  really 
are  in  accord  with  our  views.  They  hol<L 
that  the  indemnity  company  is  liable  for- 
interest  from  the  time  of  the  rendition 
of  a  final  judgment  by  the  appellate 
court.  Under  our  judicial  system,  this, 
court  rarely  ever  enters  judgment.  It 
keeps  no  judgment  docket  such  as  is  kept 
in  the  superior  court,  and  issues  no  exe- 
cution for  money  except  for  its  own: 
costs.  The  final  judgment  is  rendered  by 
the  superior  court;  and,  while  an  appeal 
may  be  taken  to  review  it  and  the  trial 
which  ended  in  it,  yet  the  appeal  does  not 
vacate  the  judgment.  It  stands  as  the- 
final  judgment  until  set  aside  by  this 
court,  and  the  bond  given  on  appeal  only 
operates  as  a  cessat  executio." 

The  terms  of  the  policy  involved  in 
Bowron  v.  Georgia  Casualty  Co.  (1915) 
223  Fed.  673,  affirmed  on  other  grounds 
in  (1916)  L.R.A.1916F,  876, 147  C.  C.  A. 
159,  233  Fed.  89,  do  not  appear,  but  it 
was  there  conceded  that  the  policy  was 
one  against  loss,  and  not  against  lia- 
bility; and  it  appearing  that  the  insured 
had  paid  a  judgment  for  $5,000  recovered 
by  an  injured  employee,  it  was  held  that 
the  insurer  was  liable  for  $5,000,  the 
limit  imposed  by  the  policy,  together 
with  the  costs  paid  and  legal  interest 
from  the  date  of  payment  by  the  insured 
to  the  date  of  the  judgment  in  the  suit 
against  the  insurer;  but  it  was  held  that 
interest  accruing  pending  an  appeal  ivt 
excess  of  $5,000  was  not  recoverable. 

J.  T.  W\ 
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FRANK  C.  RICHMOND,  Respt, 

v. 

CONSERVATIVE  LIFE  INSURANCE 
COMPANY,  Appt. 

(166  Wis.  334,  165  N.  W.  286.) 

Insurance  —  rebate  —  local     advisory 
policy. 

1.  Violation  of  a  statute  against  diacrimi- 
nation  or  distinction  between  insurants,  or 
tlie  giving  of  rebates  on  premiums,  is  ef- 
fected by  a  local  advisory  contract  with  a 

Note.  —  For  agreement  made  at  incep- 
tion of  policy  with  respect  to  payment  of 
premiums  as  discrimination  or  rebate,  see 
annotation  following  this  case,  post,  104. 

As  to  effect  of  discrimination  among  in- 
surants upon  the  contract  of  insurance  and 
its  incidents,  see  notes  to  Rideout  v.  Mars, 
35  L.R.A.(N.S.)  485,  and  Way  v.  Pacific 
Lumber  &  Timber  Co.  49  L.R.A.(N.S.)   147. 
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lawyer  made  at  the  same  time  as  the  writ- 
ing of  a  policy  called  local  advisory  on  his. 
life,  by  which  he  is  to  receive  on  the  pre- 
mium day  a  sum  determined  by  the  total 
insurance  and  the  advisory  policies  in  force 
in  the  state,  for  advice  to  be  furnished  on 
written  request,  where  no  such  requests  are 
made  and  the  credit  is  to  be  made  as  ]on«j^ 
as  his  policy  remains  in  force. 
For  other  cases,  see  Insurance^  III.  fc,  in  Dig^ 
1-52  N.  8. 

Same  —  enforcement  of  policy. 

2.  A  contract  giving  a  rebate  to  the  holder 
of  an  insurance  policy  contrary  to  the  pro- 
visions of  the  statute  will  not  be  enforced^ 
although  the  policy  itself  is  valid  and  en- 
forceable. 
For  olhei'  caseSy  see  Contracts j  III.  o,  i,  in 

Dig.  1-52  N.  8. 

(December  4,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of    the    Circuit    Court   for   La    Croaso- 
County  in  favor  of  plaintiff  in  an  action 


RICHMOND  T.  CONSERVATIVE  LIFE  INS.  CO. 


191 


brought   to   recover    for    personal    Bervices . 
UDder  a  writcn  contract  made  by  plaintiff ' 
with  the  defendant  Conaervative  Life  Insur- 
ance Company.    Reversed. 

Statement  by  Wlnslow,  Ch.  J.: 

Action  to  recover  for  personal  services 
under  a  written  contract  made  by  plaintiff 
with  the  Conservative  Life  Insurance  Com- 
pany April  9,  1903,  and  afterwards  as* 
somed  by  the  defendant  the  Pacific  Mutual 
Life  Insurance  Company.  Tlie  defense  was 
that  the  contract  was  an  illegal  contract,  in 
that  it  was  in  fact  a  contract  for  a  rebate 
on  a  life  insurance  premium.  The  action 
was  tried  by  the  court,  jury  trial  having 
been  waived,  and  the  court  found  in  effect 
that  the  contract  was  a  bona  fide  contract 
for  services,  that  valuable  services  had  been 
rendered  under  it,  and  rendered  judgment 
for  the  plaintiff,  from  which  the  defendants 
appeal.     The  facts  are  these: 

Both  defendants  are  insurance  companies 
incorporated  under  the  laws  of  California. 
March  31,  1903,  the  agent  of  the  Conserva- 
tive Company,  one  White,  came  to  Arcadia, 
Wisconsin,  and  obtained  from  the  plaintiff 
(an  attorney  residing  at  that  place)  two 
written  applications  addressed  to  said  in> 
surance  company,  one  being  an  application 
for  a  $5,000  life  insurance  policy  and  the 
other  an  application  for  appointment  as 
"local  adviser"  of  the  company.  This  latter 
application  provided  that,  if  appointed,  he 
would  on  written  request  furnish  confiden- 
tial information  as  to  the  character  and 
habits  of  prospective  applicants  for  insur- 
ance or  for  reinstatement,  also  such  infor- 
mation as  would  tend  to  protect  the  com- 
pany againet  false  and  fraudulent  claims, 
>^mt  that  he  was  not  to  solicit  insurance  or 
write  applications  therefor;  also  that  he 
»hould  not  be  required  to  take  out  a  poliey 
of  insurance  as  a  condition  precedent  tQ 
appointment.  This  application  further  pro- 
vided that  the  compensation  for  his  services 
^as  exclusively  set  out  in  the  contract  of 
appointment,  a  specimen  of  whjich  the  ap- 
plicant had  examined,  and  that  all  compen- 
»tion  should  cease  on  termination  of  the 
contract  by  the  company,  except  that  as 
long  as  at  least  $5,000  of  insurance  placed 
b"  the  applicant's  efforts  or  assistance  re- 
mained in  force  the  compensation  should  be 
continued.  Soon  after  receipt  of  these  two 
applications  by  the  Conservative  Company, 
it  issued  and  sent  to  the  agent  White  a 
^rOOO  policy  of  life  insurance  and  a  so- 
filled  "Contract  of  Local  Adviser — Limited 
to  .300."  both  dated  April  9,  1903.  This 
latter  contract  or  appointment  contained 
the  following  proviaiona: 

"The  Conservative  Life  Insurance  Com* 
paoy,  of  Loe  Angelea,  California,  in  con-l 
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sideratioii  of  the  application  for  this  ap- 
pointment, which  application  is  made  a 
part  hereof,  does  hereby  appoint  and  com- 
mission Frank  C.  Richmond,  of  Arcadia, 
Wisconsin,  a  local  adviser  of  said  company, 
subject  to  the  insurance  statutes  and  the 
following  express  conditions : 

"I.  The  number  of  said  local  advisers  ap- 
pointed in  the  state  of  Wisconsin  shall  not 
exceed  three  hundred. 

"II.  On  the  1st  day  of  February  of  each 
jear,  during  the  continuance  of  this  con* 
tract,  the  company  shall  compute  the  num- 
ber of  thousands  of  insurance  in  force  writ- 
ten for  a  period  of  ten  years  from  and  after 
February  1,  1902,  in  the  state  of  Wisconsin, 
upon  which  there  shall  have  been  paid  in 
cash  during  the  preceding  year  one  full  an- 
nual premium,  two  semiannual,  or  four 
quarter-annual  premiums. 

"III.  The  company  further  agrees  on  the 
dates  aforesaid  (February  1  in  each  year) 
to  credit  said  local  adviser  with  such  a  sum 
of  money  from  the  expense  element  of  pre** 
miums  paid  on  insurance  written  in  said 
state,  during  said  period  after  said  date,  as 
shall  be  obtained  by  dividing  an  amount  of 
money  equal  to  $1  for  each  $1,000  of  insur- 
ance in  force  at  said  dates,  written  during 
said  period,  after  February,  1902,  by  the 
number  of  said  local  adviser's  contracts  in 
force  at  time  of  such  distribution. 

"The  amount  so  credited  to  said  local  ad- 
viser shall  each  year  on  the  anniversary  of 
the  date  of  this  contract,  or  within  thirty 
days  thereafter,  provided  this  contract  be 
then  in  force,  be  paid  to  him  by  said  Con- 
servative Life  Insurance  Company,  subject 
to  the  agreements  o^  said  local  adviser  in 
his  application  herefor.  And  said  payment' 
shall  be  in  compensation  for  his  services  as 
local  adviser  and  for  no  other  considera* 
tion." 

The  plaintiff,  on  receipt  from  Mr.  White 
of  the  two  contracts,  executed  and  delivered 
to  the  agent  a  receipt  as  follows: 

Arcadia,  April  17,  1903. 
Received  from  the  Conservative  Life  In- 
surance Company,  Los  Angeles,  California, 
a  20-payment  life  advance  dividend  local 
adv.  policy  of  insurance  upon  my  life,  No. 
13,596,  being  the  same  as  applied  for  and 
satisfactory. 

F.  0.  Riehaaond. 
Policy  delivered  by  W.  L.  White. 

On  the  anniversary  of  the  policy  in  each 
of  the  years  1904  and  1905  the  plaintiff 
received  by  wny  of  credit  on  hia  preminni 
the  compensation  specified  by  the  contract 
and  computed  according  to  its  terms:  in 
March,  1906,  the  defendant  Pacific  Mutual 
Insurance  Company  took  over  the  business 
of  the  Conservative  Company  and  assumed 
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its  liabilities;  and  in  April,  1906,  by  way 
of  credit  on  the  premium,  paid  the  plaintiff 
the  annual  compensation  provided  by  the 
contract.  Nothing  has  been  paid  since  that 
time  because  the  Pacific  Company  claims 
that  such  contracts  have  in  effect  been  de- 
clared illegal  by  this  court.  This  action  is 
brought  to  recover  the  compensation  fall- 
ing due  in  April,  1908,  1909,  1910,  1911, 
and  1912.  Tlie  plaintiff  testified  that  he 
rendered  services  continuously  at  the  re» 
•quest  of  Mr.  Thompson,  the  state  agent  of 
the  two  companies,  in  accordance  with  his 
contract,  and  describes  the  services  thus: 

When  Mr.  Thompson  would  come  to  Ar- 
cadia, he  would  confer  with  me  in  regard 
to  the  local  situation.  We  talked  about 
prospective  insurers,  and  I  gave  him  the 
names  of  people  I  thought  he  might  be  abl^ 
to  get  to  take  out  insurance;  and  he  was 
anxious  to  secure  a  local  agc^nt  at  Arcadia. 
Through  my  efforts  we  did  finally  secure  a 
local  agent  for  the  company  at  Ari;adia,  and 
that  agent  covered  a  considerable  territory 
in  Buffalo  county,  as  well  as  Trempeleau 
county.  I  frequently  talked  with  people 
who  were  contemplating  taking  out  insur- 
ance. 

Court:  You  allege  in  the  complaint  that 
names  of  applicants  were  referred  to  you 
as,  I  take  it,  for  investigation  as  to  their 
character,  etc.    Is  that  a  fact? 

A.  Well,  I  was  always  consulted  by  Mr. 
Thompson  and  by  the  local  agent  in  regard 
to  applicants  for  insurance. 

Messrs.  Flanders  « &  Fawsett  and 
Georgo  H.  Gordon  for  appellants. 

Messrs.  Jesse  E.  HIgbee  and  O.  J. 
Swennes,  for  respondent: 

The  adviser's  contract  is  legal. 

Urwan  v.  Northwestern  Nat.  L.  Ins.  Co. 
125  Wis.  349,  103  N.  W.  1102;  McNaughton 
V.  Des  Moines  U  Ins.  Co.  140  Wis.  214,  122 
N.  W.  764. 

Though  the  local  adviser  contract  be  a 
violation  of  the  statute  it  is  valid  and  en- 
forceable against  the  insurance  company. 

Laun  v.  Pacifio  Mut.  L.  Ins.  Co.  131  Wis. 
666,  9  L.R.A.(N.S.)  1204,  111  N.  W.  660. 

Winslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

At  the  time  of  the  transaction  in  ques- 
tion §  19550,  R.  Stat.  1898,  provided  as  fol- 
lows: "No  life  insurance  company  doing 
business  in  this  state  shall  make  or  permit 
any  distinction  or  discrimination  in  favor 
of  individuals  between  insurants  of  the 
same  class  and  equal  expectation  of  life  in 
the   amount   or  payment  of   premiums   or 
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rates  charged  for  life  or  endowment  policies, 
or  in  the  dividends  or  other  benefits  pay- 
able thereon  or  in  any  other  of  the  terms 
and  conditions  of  the  contract  it  makes; 
nor  shall  any  such  company  or  any  agent 
thereof  make  any  contract  or  agreement  as 
to  such  contract  other  than  as  plainly  ex- 
pressed in  the  policy  issued  pursuant  there- 
to, nor  pay  or  allow,  or  offer  to  pay  or 
allow,  as  an  inducement  to  insurance,  any 
rebate  of  premium  payable  on  the  policy, 
or  any  special  favor  or  advantage,  in  the 
dividends  or  other  benefits  to  accrue  thereon, 
or  any  valuable  consideration  or  inducement 
whatever  not  specified  in  the  policy." 

The  section  further  provided  for  revoca- 
tion of  the  license  of  any  insurance  com- 
pany violating  any  of  its  provisions.  The 
questions  in  the  present  case  are:  (1) 
Whether  the  so-called  local  adviser's  con- 
tract was  not  in  fact  a  discriminating  re- 
bate on  the  premium,  or  at  least  a  special 
inducement  not  specified  in  the  policy  of 
insurance  issued  at  the  same  time;  and 
(2)  if  so,  can  it  be  enforced? 

We  are  well  satisfied  that  the  first  ques- 
tion must  be  answered  in  the  affirmative, 
notwithstanding  the  contrary  conclusion 
reached  by  the  trial  court.  Here  are  the 
facts  stripped  down  to  essentials:  An  in- 
surance agent  comes  to  a  lawyer  with  a 
blank  application  for  an  insurance  policy 
in  one  hand  and  a  blank  application  for 
appointment  as  local  adviser  in  the  other. 
By  this  latter  application  (if  accepted  by 
the  company)  certain  payments,  depending 
on  the  policies  in  force  in  the  state,  will  be 
made  to  the  lawyer  annually  on  the  pre- 
mium day  of  the  policy,  in  oonsideration 
that  he  will  "on  written  request"  furnish  in- 
formation as  to  the  character  and  habits  of 
applicants  for  insurance  or  for  reinstate- 
ment, and  also  such  information  as  may 
tend  to  protect  it  against  false  or  fraudu- 
lent claims.  The  number  of  local  advisers 
in  the  state  is  not  to  exceed  300.  This 
application  has  some  very  singular  features. 
The  applicant  is  required  not  to  solicit  or 
write  applications  for  insurance.  He  is  not 
required  to  take  out  a  policy  of  insurance 
himself,  but  the  appointment  may  be  terml> 
nated  at  any  moment  by  the  company,  ex- 
cept that  so  long  as  $5,000  of  Insurance 
placed  by  the  applicant's  efforts  or  assist- 
ance remains  in  force  the  compensation 
shall  be  continued.  This  seems  confusing 
at  first,  but  a  little  study  renders  it  plain. 
The  applicant  is  not  to  interfere  with  the 
business  of  regular  agents  by  soliciting  in- 
surance; he  cannot,  therefore,  place  or  as- 
sist in  placing  insurance  on  anyone  but 
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hinyielf;  oooflequenUy,  wbile  not  in  terms 
T^quired  to  insure  hiuiself,  the  appliciuit 
must  keep  the  insurance  on  his  own  life 
in  force  in  order  to  be  sure  that  his  so- 
called  compensation  does  not  cease,  for  this 
is  the  only  insurance  which  by  the  contract 
he  is  allowed  to  place  or  assist  in  placing. 

This  application  is  placed  before  the  plain* 
tiff  with  the  application  for  insurance  un- 
questionably as  an  inducement  to  take  out 
the  insurance;  both  applioations  are  signed 
at  the  same  tinie,>  forwarded  to  the  com- 
pany together,  accepted  together,  and  the 
policy  and  appointment  returned  together 
and  delivered  together  to  the  insured.  Here 
comes  a  significant  bit  of  silent  testimony 
ia  the  wording  of  the  receipt  given  to  the 
agent  by  the  insured.  By  this  receipt  the 
insured  acknowledged  that  he  had  received 
**a  20-payment  life»  advance  dividend  local 
adr.  policy  of  insurance."  Now,  if  the  ap- 
pointment as  local  adviser  is  an  independ- 
ent contract  of  service,  having  nothing  to 
do  with  the  insurance  policy,  why  should 
the  insurance  policy  be  described  as  an  "ad- 
ranee  dividend  local  adv.  policy?"  We 
know  of  no  good  reason  that  can  be  given. 
This  phrase,  written  by  the  insurer  and 
algned  by  the  insured,  seems  to  make  it 
very  sure  that  both  parties  regarded  the 
local  adviser  contract  and  Uie  insurance 
policy  to  be  simply  parts  of  one  general 
arrangement,  by  whose  terms  the  plain- 
tiff*a  lite  was  insured  and  certain  sums  were 
to  be  paid  him  every  year  for  certain  vague 
and  indefinite  services  by  giving  him  a 
credit  on  the  premium,  so  long  as  he  kept 
the  insurance  on  his  own  life  in  force,  but 
noc  longer.  This  is  the  kind  of  an  insurance 
contract  which  the  insurance  company  made 
with  the  plaintiff,  and  which  it  proposed 
to  make  with  a  class  of  favored  individuals 
not  exceeding  300  in  number  in  the  state. 

Perhaps,  if  it  appeared  that  the  services 
to  be  rendered  were  solid  and  substantial 
services,  thoroughly  proven,  this  sort  of  an 
arrangement  might  not  be  obnoxious  to  the 
Imw;  but  we  are  convinced  that  they  were 
not  so.  The  requirements  as  to  the  fur- 
nishing of  information  are  of  the  most 
vague  and  shadowy  character;  under  the 
terms  of  the  contract  it  is  to  be  furnished 
on  written  request,  but  the  insured  is  un* 
able  to  produce  a  single  written  request;  he 
makes  simply  the  most  general  and  in- 
definite statemests  as  to  the  character  of 
his  eer vices,  and  only  in  one  instance  does 
he  name  a  definite  item  of  service,  namely, 
assisting  in  securing  a  local  agent  at  Ar* 
cadia,  and  this  was  a  service  entirely  out- 1 
side  of  the  duties  required  of  him  by  the ' 


contract.  The  law  denouaces  not  only  dis- 
crimination or  distinctiuu  between  insurants 
of  the  same  class,  but  the  giving  of  any 
rebate  on  premiums,  or  of  any  special  favor 
or  advantage  in  the  dividends  or  otlicr 
benefits  to  accrue  on  the  policy,  or  any  val- 
uable consideration  or  inducement  not  sptn:!* 
fled  therein. 

It  seems  to  us  that  it  is  al>surd  to  claim 
that  the  substitution  of  occasional  and  easy 
consultative  services  in  place  of  a  substan- 
tial part  of  the  cash  premium  does  not  con* 
stitute  discrimination  between  insurants  of 
the  same  class,  and  equally  absurd  to  claim 
that  it  is  not  to  all  intents  and  purposes  a 
rebate  of  a  part  of  the  premium  and  an  in- 
ducement not  specified  in  the  policy.  To 
hold  this  arrangement  valid  would,  as  it 
seems  to  us,  be  offering  a  reward  for  skil- 
ful legal  camouflage.  Tlie  intent  of  the 
statute  was  to  place  all  insurants  of  tho 
same  class  and  equal  expectation  of  life  on 
exactly  equal  footing.  That  intent  should 
not  be  defeated  by  transparent  evasions  like 
the  present.  State  L.  Ins.  Co.  v.  Strong, 
127  Mich.  346,  80  N.  W.  825;  Urwan  v. 
Northwestern  Nat.  L.  Ins.  Co.  125  Wis.  340, 
103  N.  W.  1102.  The  circumsUnoes  show- 
ing the  intent  in  the  present  case  are  much 
stronger  than  they  were  in  the  case  of 
McNaughton  v.  Des  Moines  L.  Ins.  Co.  140 
Wis.  214,  122  N.  W.  764,  a  case  much  re- 
lied on  by  the  respondents. 

Proeeeding  to  the  second  question,  namely, 
whether  this  local  adviser  contract  can  be 
enforced,  there  seems  but  one  answer  pos- 
sible, namely,  in  the  negative.  If  our  con- 
clusion as  to  the  facts  is  correct,  the  law 
forbade  the  making  of  the  contract  at  all; 
and  shall  the  law  enforce  the  {)erformance 
of  a  contract  which  the  law  itself  forbids? 
The  law  may  well,  as  in  the  Laun  Case, 
131  Wis.  555,  9  L.R.A.(N.S.)  1204,  111  N. 
W.  660,  hold  valid  the  contract  of  insur- 
ance, which  on  its  face  Is  perfectly  legal, 
and  if  enforced  violates  no  law;  but  it  by 
no  means  follows  that  the  accompanying 
contract,  which  violates  a  statute  and  con- 
travenes the  public  policy  of  the  state,  will 
be  enforced  so  far  as  it  still  remains  execu- 
tory. The  rule  is  to  the  contrary.  Menom- 
inee  Biver  Boom  Co.  v.  Augustus  Spies 
Lumber  &  Cedar  Co.  147  Wis.  569,  132  N. 
W.  1118;  Kilbourn  City  v.  Southern  Wis- 
consin Power  Co.  149  Wis.  168,  136  N.  W. 
499;  Smathers  t.  Bankers  L.  Ins.  Co.  151 
N.  C.  98,  63  8.  E.  746,  18  Ann.  Cas.  756. 

Judgment  reversed,  and  action  remanded, 
with  directions  to  dismiss  the  complaint. 

Rosenborry,  J.,  took  no  part. 
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Aimotatioii — ^Agreement  made  at  inception  of  poKcy 

ment  of  premiunu  as  ditcrimmation  or  rebate. 


respect  to  pay- 


As  to  applicability  of  statute  against 
rebates  and  discrimination  to  allowance 
by  agent  to  -insured  of  part  of  former's 
commissions,  see  note  to  Interstate  Life 
Assur.  Co.  V.  Dalton,  23  L.  R.  A.  (N.  S.) 
722. 

As  to  effect  of  discrimination  among 
insurants  upon  the  contract  of  insurance 
and  its  incidents,  see  notes  to  Rideout  v. 
Mars.  36  L.R.A.(N.S.)  486,  and  Way  v. 
Pacific  Lumber  &  Timber  Co.  49  L.  R.  A. 
(N.  S.)  147. 

It  will  be  noticed  that  the  conclusion 
was  reached  in  Richmond  v.  Conserva- 
tive L.  Ins.  Co.  ante,  190,  that  there  was 
a  violation  of  a  statute  prohibiting  dis- 
crimination or  distinction  between  in- 
surants, or  the  giving  of  rebates  on 
premiums,  where  a  local  advisory  con- 
tract was  made  with  a  lawyer  at  the  time 
a  policy  was  written  on  his  life,  by  which 
he  was  to  receive  on  the  premium  day 
a  sum  determined  by  the  total  insurance 
and  the  advisory  policies  in  force  in  the 
state,  for  advice  to  be  furnished  on 
written  request,  and  it  appeared  that  no 
such  requests  had  been  made,  and  that 
the  credit  was  to  be  allowed  so  long  as 
his  policy  remained  in  force. 

The  conclusion  reached  in  Richmond 
V.  Conservative  &  L.  Ins.  Co.  is  support- 
ed by  the  following  cases  involving 
agreements  for  services,  in  which  like 
statutes  were  held  violated: 

— where  the  payment  of  a  special 
annual  income  was  provided  for  to  a 
limited  number  holding  policies  contain- 
ing a  provision  for  such  allowance,  al- 
though it  was  ^"^Rted  that  the  right  was 
given  in  cons*  aation  that  the  insured 
would,  upon  request,  advise  the  company 
of  the  fitness  of  applicants  and  agents 
and  give  information  regarding  claims, 
etc..  Cole  V.  State  (1907)  91  Miss.  628; 
46  So.  11;  Smathers  v.  Bankers  L. 
Ins.  Co.  (1909)  151  N.  0.  98,  65  S.  E. 
746,  18  Ann.  Cas.  756; 

— where  the  holders  of  policies  of  a 
certain  class  agreed  to  furnish  to  the 
insurer  certain  information  and  sugges- 
tions on  request,  and  were  to  be  en- 
titled to  the  benefit  of  a  division  of  a 
certain  fund  to  which  the  holders  of 
other  policies  were  not  entitled,  regard- 
less of  whether  they  rendered  services  or 
not.  Leonard  v.  American  Life  & 
Annuity  Co.  (1912)  139  Qa,  274,  77  S.  E. 
41; 

—where  a  note  was  taken  for  a  third 
of  the  premium,  and  the  applicant  agreed 

L.R.A.1918D. 


to  work  and  help  the  agent  through  the 
neighborhood  in  settlement  of  the  re- 
maining two-thirds  of  the  premium,  and 
did  some  work  in  driving  the  agent 
around  and  introducing  him  to  *'pros- 
pects,"  People  v.  American  L.  Ins.  Co. 
(1916)  267  HL  604,  108  N.  E.  679; 

When  one  was  induced  to  apply  for  a 
policy  by  representations  that  he  would, 
upon  receiving  it,  become  a  member  of 
a  board  of  special  agents  for  twenty 
years,  if  the  policy  continued  in  force 
so  long,  and  that  his  sole  duty  would  be 
the  sending  in  yearly  of  the  names  of 
ten  persons  who  should  be,  in  his  judg- 
ment, good  insurable  risks,  and  that  he 
should  receive  as  compensation  certain 
stated  sums,  depending  upon  no  contin- 
gencies, Urwin  v.  Northwestern  Nat  L. 
Ins.  Co.  (1905)  125  Wis.  349,  103  N.  W. 
1102; 

— where,  by  contract  with  certain  in- 
surants made  at  the  time  of  the  applica- 
tion, a  class  of  500  was  provided  for, 
known  as  advisory  representatives,  who 
were  to  be  credited  annually  with  a  sum 
from  the  expense  account  of  the  insurer 
as  compensation  for  their  services,  State 
L.  Ins.  Co.  V.  Strong  (1901)  127  Mich. 
346,86N.  W.826; 

— where  an  insurer  agreed  to  pay  one 
of  its  officers  5  per  cent  of  its  gross 
premium  receipts  for  thirty  years,  with 
the  understanding  that  he  should  enter 
into  contracts  with  persons  called  ^'refer- 
ences"  who  should  receive  a  pro  rata 
proportion  of  the  fund  as  an  inducement 
to  taking  insurance  and  substantially,  as 
a  rebate  upon  their  premiums,  Citizens' 
L.  Ins.  Co.  v.  Insurance  Comr.  (1901  > 
128  Mich,  85,  87  N.  W.  126 ; 

— where  agreement  was  made  that  if 
one  would  assist  an  agent  in  writing 
business  a  policy  would  be  issued  to  him, 
and  that  the  first  premium  would  not 
have  to  be  paid,  and  that  the  note  given 
therefor  would  be  returned,  Security  L. 
Ins.  Co.  V.  Allen  (1914)  —  Tex.  Civ.  App. 
— ,  170,  S.  W.  131. 

It  has  been  held  however  that,  where 
the  agreement  to  allow  compensation  for 
services  was  a  bona  fide  one,  no  violation 
of  statutes  of  the  character  under  con- 
sideration results.  Thus,  in  the  following 
cases,  statutes  in  substance  the  same  as 
that  involved  in  Richmond  v.  Conserva- 
tive L.  Ins.  Go.  ante,  190,  and  the  preced- 
ing cases,  were  held  not  infringed : 

— where,  accompanying  the  policy, 
there  was  a  special  agency  contract  on* 
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tithng  the  insured,  so  long  as  the  con- 
traet  was  kept  in  force,  to  a  pro  rata 
proportion  annually,  for  a  period  of 
twenty  years,  of  seven  per  cent  of  all 
premiums  paid  for  the  ensuing  ten  years 
on  business  written  in  the  state,  to  be 
taken  from  the  expense  element  of  such 
premiums  and  apportioned  annually 
(McXaughton  v.  Des  Moines  L.  Ins,  Co. 
(1909)  140  Wia.  214,  122  N.  W.  764;  the 
court  here  distinguished  the  Urwan  case, 
sQpra,  stating  that  the  evidence  showed 
that  the  real  purpose  of  the  agreement 
was  to  rebate  the  premium,  while  in  the 
ease  at  bar  there  was  an  entire  absence 
of  such  proof) ; 

—where  a  special  annual  income  was 
provided  for  polioies  of  a  certain  char- 
acter, in  consideration  that  the  insured 
render  services  to  the  insurer  upon  re- 
quest, such  as  reporting  upon  fitness  of 
agents  or  applicants,  information  regard- 
ing applicants  for  reinstatement,  and  in- 
formation respecting  claims  against  the 
fompanv,  Julian  v.  Guarantee  L.  Ins.  Co» 
(1909)  159  Ala.  533,  49  So.  234; 

—where  an  agent  of  an  insurer,  who 
was  entitled  to  60  per  cent  of  the  first 
premium  on  applications  procured,  pre- 
sented an  application  for  a  policy  for 
himself  and  was  allowed  his  usual  com- 
mission thereon,  People  ex  rel.  Hughes 
V.  Penn  Mut.  L.  Ins.  Co.  (1906)  126  HI. 
App.  279. 

And  in  Insurance  Rebates  (1910)  19 
Pa.  Dist.  R.  567,  an  act  forbidding  the 
giving  of  rebates  or  allowing  discrimina- 
tions was  held  intended  to  deal  with  two 
elassifications,  i.  e.,  insurance  companies 
and  their  agents,  and  prospective  in- 
surants, and  it  was  held  that  it  would  not 
l«  violated  by  the  retention  hy  a  bona 
f.de  agent  of  his  commissions  on  policies 
written  on  his  life  or  property,  but  that 
the  appointment  of  one  as  agent  merely 
to  the  end  that  he  might  insure  his  life 
or  property  in  the  company,  and  there- 
by secure  the  advantage  of  the  usual 
agent's  commission,  would  violate  the 
statute.  And  to  the  same  effect  is  Equi- 
table Life  Assur.  Soc.  v.  Com.  (1902)  113 
Ky.  126,  67  S.  W.  388. 

In  Otis  V.  Provident  Sav.  Life  Assur. 
5oc.  (1912)  173  DL  App.  69,  it  was  held 
that  there  was  no  violation  of  a  statute 
forbidding  discrimination,  where  an 
agreement  was  made  with  the  attorney, 
who  had  acted  as  attorney  for  the  serv- 
ice of  process  of  an  insurer  and  under 
*  general  retainer  for  the  company  for 
twenty  years,  and  was  entitled  to  receive 
A  considerable  sum  for  such  services, 
whereby  the  insurer  agreed  to  accept  in 

LR^.1918D. 


payment  of  the  premium  on  a  policy 
held  by  the  attorney  a  stated  sum  in 
money  annually,  and  a  receipted  bill  for 
services  rendered  for  the  balance  of  the 
premium. 

There  is  clearly  a  violation  of  statutes 
prohibiting  discriminations  in  premiums, 
or  the  giving  of  rebates,  where  an  in- 
surant is  required  to  pay  only  a  part 
of  the  usual  premium.  This  was  assumed 
without  discussion  in  the  following 
cases:  Franklin  L.  Ins.  Co.  v.  People 
(1902)  103  HI.  App.  554,  affirmed  in 
(1902)  200  Dl.  619,  66  N.  E.  379;  Metro- 
politan L.  Ins.  Co.  V.  People  (1904)  209 
nL  42,  70  N.  E.  643,  affirming  (1903)  106 
HI.  App.  516;  New  York  L.  Ins.  Co.  v. 
People  (1900)  95  HI.  App.  136,  affirmed 
in  (1902)  195  111.  430,  63  N.  E.  264;  Peo- 
ple V.  Hartford  L.  Ins.  Co.  (1911)  252  HI. 
398,  37  L.R.A.(N.S.)  778,  96  N.  E. 
1049;  People  v.  Formosa  (1892)  131 
N.  Y.  478,  27  Am.  St.  Rep.  612,  30  N.  E. 
492;  Tillinghast  v.  Craig  (1893)  17  Ohio 
C.  C.  531,  9  Ohio  C,  D.  469. 

And  in  Farmers  &  Breeders  Mut.  Re- 
serve Fund  Live  Stock  Ins.  Co.  v.  Derr 

(1915)  59  Pa,  Super.  Ct.  600,  it  was  held 
that  there  was  a  violation  of  a  statute 
providing  that  no  insurance  company 
should  give  any  rebate  or  premiums, 
where  there  was  an  agreement  to  remit 
the  first  premium. 

And  in   Aetna   L.   Ins.   Co.   v.  Clark 

(1916)  62  Pa.  Super.  Ct.  528,  an  agree- 
ment with  the  insurer's  agent  whereby  a 
part  of  the  premium  was  retained  by  the 
insured,  to  be  applied  to  an  indebtedness 
due  to  him  from  another  insurance  agent, 
was  treated  as  a  rebate  in  violation  of 
this  statute. 

In  Hilton  v.  Com.  (1907)  127  Ky.  486,. 
105  S.  W.  956,  where  there  was  evidence 
which  was  contradicted,  that  only  30  per 
cent  of  the  first  premium  on  a  policy 
was  required  to  be  actually  paid,  the 
question  whether  there  had  been  a  vio- 
lation of  a  statute  prohibiting  the  mak- 
ing or  permitting  any  distinction  or  dis- 
erimination  in  the  amount  or  payment  of 
pr^niums,  or  allowing  any  rebate,  was 
held  for  the  jury. 

In  Robison  v.  Wolf  (1901)  27  Ind.  App. 
683,  62  N.  E.  74,  a  contract  whereby  a 
certain  number,  in  consideration  of  their 
having  paid  a  full  premium  on  an  ac- 
cident policy  of  a  stated  sum,  were  to  be 
entitled  to  have  five  per  cent  of  the  gross 
premiums  on  all  insurance  written  in 
the  state  for  ten  years  applied  toward 
the  payment  of  their,  premiums,  was  held 
contrary  to  the  theory  of  equality  and  a 
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wrongful  taking  of  money  which  ren- 
dered the  contracts  void. 

Some  cases  have  involved  the  question 
whether  acceptance  of  notes  and  the  giv- 
ing of  credit  amount  to  a  violation  of 
statutes  forbidding  rebating  or  discrim- 
ination. 

Thus,  it  has  been  held  that  a  statute 
providing  against  discrimination  be- 
tween insurants  of  the  same  class  and 
equal  expectation  of  life  in  the  amount 
of  payment  of  premiums,  and  stating 
that  insurance  companies  should  not 
make  any  contract  of  insurance  or  agree- 
ment other  than  expressed  in  the  policy^ 
was  not  violated  where  an  insurer  ex- 
tended credit,  and  received  an  obligation 
of  another  as  payment  of  the  first  premi- 
um instead  of  cash.  Amarillo  Nat.  L. 
Ins.  Co.  v.  Brown  (1914)  —  Ter.  Civ. 
App.  — ,  166  S.  W.  658. 

And  in  the  abstract  of  the  decision 
in  Illinois  L.  Ins.  Co.  v.  Kennedy 
(1914)  191  ni.  App.  29,  it  is  stated  that 
the  mere  fact  that  an  insurer  accepts  a 
promissory  note  instead  of  cash  in  pay- 
ment of  the  first  premium  does  not  con- 
stitute such  a  violation  of  a  statute  pro- 
hibiting unjust  discrimination  by  life 
insurers  between  insurants  of  the  same 
class  that  it  may  be  availed  of  as  a  de- 
fense to  a  suit  on  the  note,  especially 
where  there  is  no  evidence  that  any  dis- 
crimination was  made  in  the  instant  case, 
even  though  the  acceptance  of  the  note 
in  some  cases  and  not  in  others  could  be 
held  to  be  a  discrimination. 

And  the  failure  to  exact  interest  on 
notes  given  in  payment  of  the  first  pre- 
mium, for  the  short  time  necessarily  con- 
sumed in  the  expeditious  consummation 
of  the  policy,  has  been  held  not  to  con- 
travene the  purposes  or  spirit  of  a  stat- 
ute providing  that  insurers  should  make 
no  contract  other  than  is  plainly  ex- 
pressed in  the  policy,  nor  allow  or  give 
any  rebate  of  premium  as  an  induce- 
ment to  insurance.  Northern  Assur.  Co. 
V.  Meyer  (1916)  194  Mich.  371,  160  N. 
W.  617. 

And  under  a  similar  statute,  in  a  case 
where  one  sought  to  defend  an  action 
on  a  note  for  eighteen  months,  without 
interest,  given  in  payment  of  the  first 
premium,  it  was  held  incumbent  on  him 
to  allege  and  prove  that  the  transaction 
came  within  the  prohibition  of  the  stat- 
ute, and  that  to  do  this  he  must  allege 
and  prove  that  the  note  was  taken  and 
made  payable  without  interest  as  a  con- 
sideration or  inducement  for  taking  out 
the  policy,  and  that  such  consideration 
was  one  not  specified  in  the  policy,  and 
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where  this  was  not  done  it  was  held  that 
the  defense  failed.  McGee  v.  Felter 
(1912)  76  Misc.  349, 136  N.  Y.  Supp.  267, 
affirmed  in  154  App.  Div.  957,  139  N.  Y. 
Supp.  1132,  which  was  affirmed  in  (1915) 
214  N.  Y.  683,  108  N.  E.  1100. 

And  in  Dailey  v.  Chappell  (1909)  31 
Ohio  C.  C.  509,  an  answer  in  an  action  on 
notes  given  in  payment  of  premiums, 
alleging  that  the  insurer  issued  the 
policy  to  the  defendant  upon  the  agree- 
ment that  the  premium  notes  should  be 
discounted  with  the  defendant's  firm, 
and  a  brokerage  allowed,  and  that  other- 
wise the  notes  were  to  be  returned  to 
the  defendant,  was  held  to  set  forth 
no  violation  of  the  statutory  provisions, 
as  it  failed  to  show  that  any  privilege 
or  advantage  had  been  given  which  was 
not  accorded  all  policy  holders. 

In  Ellis  V,  Anderson  (1911)  20  Pa. 
Dist.  R.  485,  where  notes  and  renewals 
were  accepted  in  payment  of  premiums, 
and  the  policy  provided  for  the  payment 
of  premiums  in  advance,  there  was  held 
a  discrimination  in  violation  of  a  statute 
providing  that  no  insurer  should  make 
any  distinction  between  insurants  of  the 
same  class. 

In  Curran  v.  National  L.  Ins.  Co. 
(1916)  251  Pa.  420,  96  Atl.  1041,  where 
a  reduction  of  a  premium  paid  for  a 
special  clause  in  an  accident  policy  was 
not  made  as  an  inducement  to  the  taking 
of  the  policy,  but  after  there  had  been  a 
renewal  of  a  prior  policy,  there  was  held 
to  be  no  violation  of  a  statute  prohibit- 
ing the  giving  of  any  bonus  or  rebate  not 
specified  in  the  policy  as  an  inducement 
to  persons  to  become  insured.  It  ap- 
peared in  this  case  that  insurance  com- 
panies did  not  have  a  fixed  schedule  of 
rates  for  the  special  clause  in  question. 

Where  a  statute  prohibits  the  allow- 
ance of  a  rebate  or  special  advantage 
not  specified  in  the  policy,  the  oflFense 
cannot  be  consummated  until  a  contract 
of  insurance  has  been  issued,  since  until 
the  policy  is  issued  it  cannot  be  assumed 
that  the  exact  agreement  will  not  be 
set  forth  in  the  policy,  and  where  an  in- 
dictment does  not  aver  that  a  policy  was 
ever  issued  it  is  fatally  defective.  Com. 
V.  Morningstar  (1890)  2  Pa.  Dist.  R,  41. 

In  State  v.  Schwarzschild  (1891)  83 
Me.  261,  22  Atl.  164,  where  a  statute  pro- 
hibited insurers  from  allowing  any  re- 
bate of  premiums  payable  on  a  policy,  or 
other  benefits  to  accrue  thereon,  or  anv 
valuable  consideration  or  inducement 
whatever  not  specified  in  the  policy,  an 
indictment  which  charged  the  allowing 
of  a  rebeate  but  failed  to  allege  that  such 
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rebate  was  not  stipulated  in  the  policy 
was  held  to  charge  no  violation  of  the 
statute. 

Special  agreements  made  at  the  issu- 
ance of  policies  with  respect  to  the  re- 
turn of  premiums  if  loans  were  not 
allowed  hy  the  insurer  have  been  held  in- 
valid. 

ThnSy  it  has  been  held  that  an  agree- 
ment, not  specified  in  the  policy,  that 
the  amount  of  the  premium  paid  would 
be  returned,  within  a  speci£ed^ime  unless 


the  insurer  loaned  the  insured  a  certain 
sum  upon  a  mortgage  of  his  property, 
constituted  an  inducement  to  insurance 
not  specified  in  the  policy  in  violation  of 
the  statute.  Mechling  v.  Philadelphia  L. 
Ins.  Co.  (1913)  53  Pa.  Super.  Ct  526; 
Reed  v.  Philadelphia  L.  Ins.  Co.  (1912) 
50  Pa.  Super.  Ct.  384. 

This  note  does  not,  however,  cover  the 
general  question  whether  special  agree- 
ments for  loans  constitute  discrimina- 
tions. J.  T.  W. 
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GLYNN  S.  BRADY,  by  Next  Friend,  Appt.» 

v. 
JOHN  C.  STRAUB. 

(177  Ky.  468,  197  S.  W.  938.) 

Animals  —  liability  for  injury  by  horse. 

To  hold  one  who  permits  his  horse  to  run 
»t  large  on  a  city  street  liable  for  injury 
infliet^  by  its  kicking  a  child  he  must  have 
known  expressly  or  impliedly  iiiat  the  oai' 
mal  was  vicious  or  he  must  have  violated 
some  law  in  turning  the  animal  loose. 
For  other  caseM,  Bee  Animals,  J,  c,  in  Dig. 

1-62  y.  8. 

(October  30,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  First  EMtI- 
Mon,  of  the  Circuit  Court  for  ^  Jefferson 
Countj",  sustaining  a  demurrer  to  and  dis- 
missing a  petition  filed  to  reeover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hubbard  A  Hubbard  for  appel- 
lant. 

Messrs.  IKTalter  S.  I4ipp  and  E.  H.  Neu* 
nian  for  appellee. 

Settle,  Ch.  J.,  delivered  the  opinion  of  the 
eonrt: 

The  appellant  Glynn  S.  Brady,  an  infant, 
suing  by  his  father  Fred  Brady  as  next 
friend,  brought  thi»  action  against  the  ap- 
pellee John  C.  Straub  in  the  Jefferson  eir- 
niit  court,  common  pleas  branch,  first  divi* 
«ion,  seeking  to  recover  of  him  $4,000  in 
damages  for  injuries  alleged  to  have  been 
sufitained  to  his  person  from  the  kiek  of  a 
borse  owned  by  appellee,  whidh  he  neg- 
li^ntly  permitted  to  run  at  large  within 
tbe  corporate  limlta  of  the  city  of  Louis- 
ville, and  on  the  streets  and  coDnnonft  there- 
■    -      I     I     ■  ■  ' »     till    .»   1 1 1 1  »..■»■  I  ■ 

Xote.  »Ab  to  liability  of  owner  for  in- 
jury to  person  or  property  on  highway  by 
animal  permitted  to  run  at  large,  see  anno- 
tation following  this  case^  post,  200. 
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of  in  the  vicinity  of.  appellant^fl  residence. 
The  grounds  of  appellant's  complaint,  as 
wdl  as  tlie  manner  of  receiving  his  injuriee^ 
are  s^own  by  the  following  averments  of  th« 
petition:  "Plaintiff  states  that  for  many 
days  prior  to  November  16,  1014,  the  de- 
fendant John  C.  Straub  with  gross  careleee- 
ness  and  negligence,  permitted  a  horse 
which  was  owned  by  him  and  under  his  con- 
trol  to  run  loose  on  the  streets  and  commons 
of  the  city  of  Louisville,  unattended,  in  the 
vioinity  of  468  East  Brandeis  street,  where 
the  plaintiff  resides;  and  that  on  or  aboaft 
the  16th  day  of  November,  1914,  the  plain- 
tiff with  other  children  was  playing  on  the 
common  adjacent  to  hia  father *8  home, 
when  said  liorse,  which  belonged  to  the  de* 
fendant,  and  which  was  permitted  to  run  at 
large  on  the  streets  and  commons,  suddenlv 
and  without  warning  kicked  tho  plaintiff 
Glyms  S.  Brady  in  the  stomach,  and  that  by 
reason  thereof  the  said  plaintiff  was  ren- 
dered unconscious,  and  that  he  suffers  and 
will  continue  to  suffer  all  of  his  life  most 
excruciating  pain,  mental  and  physical,  and 
that  he  was  injured  in  his  abdomen,  back; 
head,  arms  and  legs,  by  reason  of  being 
kicked  by  the  horse  of  the  defendant,  under 
the  eonditiona  and*  circumatances  afon^ 
aaid;  and  that  he  was  permanently  injured 
in  hia  abdominal  viaoera,  and  that  his  power 
to  earn  money  has  been  permanently  im- 
paired and  destroyed,  and  that  he  has  been 
injured  aad  damaged  thereof  in  the  sum  of 
$4,000.'' 

Appellee  filed  a  general  demurrer  to  the 
petitioii,  which  th«  circuit  court  sustained, 
and,  upon  a  refusal  to  plead  further,  dia- 
missed  the  petition.  From  the  judgmost 
Manifestiiig  these  rulings  this  appeal  la 
prosecitted. 

The  demurrer  was  of  course  iiistainad  mw' 
on  the  ground  that  the  petition  fails  to  «t«ta 
a  cause  of  action.  It  will  be  observed  that 
the  petition  does  not  allege  that  it  was  con- 
trary to  law  for  appellee  the  owner  of  the 
horse  to  permit  him  to  run  at  large  upon 
the  streets  and  commons  of  the  city  of 
Louisville,   but  only   alleges  that   he 
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guilty  of  gross  carelessness  and  negligence 
in  permitting  the  horse  to  run  loose  on  the 
jatreets  and  commons  of  the  city  of  Louis- 
ville in  tlie  vicinity  of  appellant's  residence, 
which  resulted  in  his  receiving  the  kick 
from  the  horse  causing  his  injuries.  It  will 
further  be  observed  that  the  petition  also 
fails  to  allege  that  the  horse  was  vicious  or 
had  a  propensity  to  kick,  or  that  appellee 
knew  or  could  have  known  that  such  was 
the  character  or  propensity  of  the  horse.  It 
seems  to  have  been  uniformly  held  in  this 
jurisdiction,  as  well  as  the  courts  of  a  ma- 
jority of  the  states  of  this  country,  that  in 
order  to  hold  the  owner  of  a  domestic 
animal  liable  for  personal  injuries  caused  by 
such  animal  while  not  in  charge  of  the  own- 
er it  must  be  alleged  and  shown  by  proof, 
either  that  the  running  at  large  of  the 
animal  was  forbidden  by  law,  or  that  it  was 
vicious,  and  that  the  owner  knew  or  by  the 
use  of  ordinary  care  could  have  known  of 
the  animaPs  viciousness.  The  petition  fails 
to  allege  either  state  of  case  mentioned.  In 
3  C.  J.  §  324,  it  is  said:  "If  domestic 
animals  injure  any  person  or  property  while 
wrongfully  in  the  place  where  the  injury  ia 
done,  the  owner  will  be  liable." 

In  some  of  the  states,  such  as  Maine, 
Pennsylvania,  Wisconsin,  and  perhaps  a 
few  others,  the  courts  appear  to  hold  to  the 
doctrine  that  the  owner  of  a  horse,  if  he 
turns  him  loose  to  run  at  large  in  a  city, 
is  responsible  for  the  acts  of  the  horse,  re- 
gardless of  the  question  whether  or  not  the 
animal  is  vicious,  or  known  by  the  owner  to 
be  vicious.  The  following  cases  cited  on  the 
brief  of  appellant's  counsel  support  'this  doc- 
trine: Goodman  v.  Qay,  15  Pa.  188,  53  Am. 
Dec.  589,  1  Am.  Neg.  Gas.  341;  Decker  v. 
Gammon,  44  Me.  322,  69  Am.  Dec.  99,  1  Am. 
Neg.  Gas.  300;  Barnes  v.  Ghapin,  4  Allen, 
444,  81  Am.  Dec.  710;  Baldwin  v.  Ensign,  49 
Conn.  113,  44  Am.  Rep.  205 ;  Gary  v.  Arnold, 
175  111.  App.  365;  Man  they  v.  Rauenbuehler, 
71  App.  Div.  173,  76  N.  Y.  Supp.  714,  1  Am. 
Keg.  Kep.  304.  It  will  be  found,  however, 
that  in  some  of  the  cases  supra  there  were 
statutes  or  city  ordinances  forbidding  the 
running  of  stock  at  large.  Tlie  foregoing 
doctrine,  however,  has  never  been  enforced 
in  this  state.  The  law  here  is  thus  stated 
in  Muir  v.  Thixton,  119  Ky.  753,  78  S.  W. 
466,  which  was  an  action  brought  by  tlie 
appellant  to  recover  of  the  appellee  damages 
for  the  de»th  of  a  horse  alleged  to  have  been 
'induced  to  go  upon  the  latter 's  land  by  an 
attractive  nuisance.  The  principal  question 
involved  was  whether  in  Kentucky  domes- 
tic animals  were  permitted  to  stray  at  large. 
"The  question  presented  by  the  appeal  is  in- 
teresting, because  of  its  novelty  and  the  s^eal 
with  which  counsel  have  urged  their  respec- 
tive contentions.     We   find   in   Thompson's 


Negligence,  vol.  1,  §  938,  this  statement  of 
the  law  on  this  subject:  In  most  of  the 
states  of  the  American  Union,  with  the  ex* 
ception  of  some  of  the  Eastern  states,  the 
common  law  of  England,  which  requires  the 
owner  of  cattle  to  restrain  them,  is  not  in 
force;  but  they  may  lawfully  run  at  large 
upon  the  public  highway  and  upon  unin- 
closed  lands  without  regard  to  the  owner- 
ship of  such  lands.  The  difference  is  that 
by  the  common  law  of  England  the  owner  of 
cattle  must  fence  them  in,  whereas  bv  the 
general  law  of  America  the  owner  of  the 
land  must  fence  them  out.*  .  .  .  We  have 
in  Kentucky  no  statute  preventing  the  run- 
ning at  large  of  stock,  though  there  is  what 
may  be  called  a  'local  option'  stock  statute, 
which  may  be  put  in  force  in  a  given  terri- 
tory by  a  majority  vote  of  the  citizens  there- 
of, in  which  event  the  owners  of  stock  in 
such  territory  will  be  required  to  keep  them 
upon  their  own  lands." 

In  W^gginpton  v.  Bruce,  174  Ky.  691,  192 
S.  W.  850,  recovery  was  had  by  tvvo  infants 
and  their  next  friend  against  the  owners  of 
horses  which,  after  escaping  upon  the  high- 
way, frightened  the  pony  driven  by  the 
plaintiffs,  which  ran  away,  threw  them  out 
of  the  vehicle  in  which  they  were  riding, 
thereby  causing  them  to  be  injured.  There 
was  a  contrariety  of  evidence  as  to  whether 
the  horses  were  knowingly  permitted  by  the 
servant  of  the  owner  to  escape  from  his  in- 
dosure  and  go  upon  the  highway,  or  wheth- 
er they  escaped  by  accident,  and  the  lower 
court  submitted  that  question  to  the  de- 
termination of  the  jury.  It  appears  from 
the  single  opinion  written  in  the  two  cases 
that  at  an  election  held  in  the  district 
where  the  injury  occurred  what  is  known  as 
the  Stock  Statute  (§§  4646  to  4651,  inclu- 
sive,  Kentucky  Statutes),  entitled  "An  Act 
to  Regulate  the  Running  at  Large  of  Stock," 
was  put  into  effect  by  a  majority  vote  of  the 
people.  In  commenting  upon  the  statute  we 
said:  "We  therefore  conclude  that  the  rea- 
sonable construction  of  this  statute  is  that 
it  provides  a  remedy  for  the  injury  to  per- 
sons, as  well  as  to  property,  against  the 
owner  of  stock  at  large  in  violati<»i  of  the 
statute,  without  regard  to  the  mischievous 
or  vicious  tendencies  of  the  animals;  and 
even  if  this  were  not  true,  ample  authority 
for  the  action  is  found  in  §  446  of  the 
Kentucky  Statutes,  which  is  of  general  ap- 
plication and  is  as  follows:  'A  person  in- 
jured by  the  violation  of  any  statute  may 
recover  from  the  offender  such  damage  as 
he  may  sustain  by  reason  of  the  violation, 
although  a  penalty  or  forfeiture  for  such 
violation  l>e  thereby  imposed.' '* 

Following  this  statement  of  the  opinion, 
and  a  citation  of  authorities,  we  further 
said:      "Under    the    above    authorities,    it 
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is   OUT    iudgment    tliat    the   words    in   the 
il^tute  m    question,    *to   permit  any   stock 
\a  Tua   at    large/    are    properly    construed 
\o  mean,    as    defined    by    the   trial    court, 
to   Vnowlngly     allow     stock    to    roam    at 
Ajm^  at  will,  or  wander  without  restraint 
OT   control,   or    to    fail   to   exercise,   in   or- 
der to  prevent    same,  that  degree   of   care 
that    is    usually     exercised    by    ordinarily 
prudent   persons    under-  the    same    circum- 
stances, and  that  the  evidence  in  this  case, 
upon  this  question,  presented  an   issue  for 
tlie  jury,  and  the  oourt  did  not  «rr  in  oi¥a> 
ruling  the  motion  for  a  peremptory  instruc- 
tion." 

Perhaps  nearly  all  cities  in  Kentucky 
have  adopted  ordinances  forbidding  the  run- 
ning at  large  of  stock  on  the  streets  or  com- 
mons thereof,  and  where  such  ordinances 
have  been  adopted  the  owners  of  stock  will 
not  be  permitted  to  allow  them  to  run  at 
large.  Appellant's  counsel  quote  in  their 
brief  what  purports  to  be  an  ordinance  of 
that  character,  claimed  to  be  in  force  in  the 
city  of  Louisville.  If  the  city  of  Louisville 
hAs  such  an  ordinance,  it  is  not  so  alleged 
in  the  petition.  Section  119,  subsection  2, 
Civil  Code,  provides:  "In  pleading  a  pri- 
vate statute,  it  shall  be  sufficient  to  refer 
to  it  by  stating  its  title  and  the  day  on 
■which  it  became  a  law." 

In  Gaertner  v.  Louisville  Artificial  Stone 
Co.  114  Ky.  160,  70  S.  W.  293,  we  held 
that  city  ordinances  that  the  court  is  re- 
quired by  statute  to  take  judicial  notice  of 
may  be  pleaded  the  same  as  private  statutes. 
Tennessee  Paving  Brick  Co.  v.  Barker,  119 
Ky.  654,  59  S.  W.  755,  60  S.  W.  690;  Cabell ' 
T.' Henderson,  28  Ky.  L.  Rep.  89,  88  S.  W. 
1095. 

It  is  patent  that  the  appellant's  petition 
does  not  state  a  cause  of  action  under  the 
Stock  Statute  or  an  ordinance  of  the  city  of 
Louisville,  and  equally  patent  that  it  does 
not  state  a  cause  of  action  under  the  com- 
mon law,  arising  out  of  any  viciousness  of 
the  horse,  as  it  wholly  fails  to  allege  that 
he  was  a  vicious  animal,  or  that  such 
viciouanesa  was  known  or  by  the  exercise  of 
ordinary  care  could  have  been  known  to  the 
appellee.  The  authorities  as  to  the  neces- 
sity of  alleging  the  owner's  knowledge  of, 
or  means  of  knowing,  the  animal's  vicious- 
neas,  are  numerpus  in  this  jurisdiction.  In 
Murray  v.  Young,  12  Bush,  337,  1,  Am.  Keg. 
Cas.  108,  the  plaintiff  recovered .  damages 
of  the  defendant,  whose  two  bull  dogs  killed 
his  aheep.  It  wa«  alleged  in  the  petition 
th»t  the  dogi  weie  vicious  and  miaohievous, 
and  that  plaintiff,  pnai  to  the  kiliisg  of  the 
sheep,  was  apprised  of  their  character  in 
that  regard,  but  neglected,  to  kill  «  restrain 
them.  On  the  trial  the  jxiry  were  rw»aired 
hy  the  court  to  find  and  return  answers  to 
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certain  questions  submitted  to  them;  two  of 
the  questions  being  as  follows: 

"3.  If  they  find  that  the  dogs  of  the  de- 
fendant killed  or  injured  the  sheep  of  plain- 
tiff, as  complained  of,  they  will  say  whether 
or  not  said  dogs  were,  prior  to  said  killing 
or  injury,  of  mischievous  habits  and  dispo- 
sition. 

4.  Was  the  defendant,  before  the  killing 
and  injury  of  the  sheep  complained  of,  ap- 
prised or  notified  of  the  disposition  and 
habits  of  said  dogs  and  that  such  disposition 
and  habstft  were  mischievous  or  vieionat " 

Affirmative  answers  were  returned  by  the 
jury  to  the  alK)ve  questions.  In  presenting 
its  view  of  the  law,  the  court  said:  "To 
render  a  person  responsible  at  the  common 
law  for  injuries  committed  by  an  animal  of 
which  he  is  the  owner,  and  which  is  of  a 
domestic  and  quiet  nature,  such  as  a  dog  or 
horse,  he  must  be  shown  to  have  had  a 
knowledge  that  it  was  accustomed  to  do 
mischief,  the  gist  of  the  action  not  l>eing  the 
negligent  keeping,  but  the  keeping  with  a 
knowledge  of  the  mischievous  propensity; 
and  this  knowledge  must  be  affirmatively 
proved,  for,  although  the  animal  may  in 
fact  have  before  done  mischief,  yet  if  this 
is  unknown  to  the  defendant  he  will  not  be 
liable." 

In  East  Jellico  Coal  Co.  v.  Stewart,  24 
Ky.  L.  Rep.  420,  68  S.  VV.  624,  the  action 
was  to  recover  of  the  defendant  for  an  in- 
jury sustained  by  the  plaintiff  by  the  kick 
of  a  mule  owned  by  the  defendant.  The  fol- 
lowing instruction  given  the  jury  by  the 
trial  court  was  approved  by  this  court: 
"The  court  instructed  the  jury  that  if  the 
mule  was  dangerous  and  vicious,  and  was 
known  by  the  defendant  to  be  such,  or  if 
by  the  use  of  ordinary  care  this  might  have 
been  known  by  it  or  its  servants,  they 
should  find  for  the  plaintiff;  but  if  he  knew 
before  be  i^as  kicked  by  the  mule  that  it 
was  dangerous,  and  liable  to  kick  and  injure 
him,  and  after  this  voluntarily  went  on 
hauling  with  the  mule,  he  assumed  the 
risk,  and  they  should  find  for  the  defend- 
ant." 

In  Adams  v.  Stmpson,  31  Ky.  I*.  Bep.  604. 
103  S.  W.  247.  the  phiintiff,  a  blacksmith, 
was  kicked  and  injured  by  the  defendant's 
horse,  which,  because  of  his  nervous  and  ex- 
citable state,  plaintiff  hesitated  to  shoe  un- 
til assured  by  the  defendant  that  the  horse 
was  safe.  In  passing  on  the  case  we  held 
that  "the  issues  were  whether  or  not  the 
horse  was  vicious  and  dangerous,  and,  if  so, 
whether  appellee  knew  that  fact,  afad  wheth- 
er appellant  received  his  Injuries  by  reason 
of  his  own  contributory  negligence." 

In  Brooks  v.  Brooks,  21  Ky.  L.  Rep.  040,  53 
S.  W.  645,  the  action  was  one  brought  by 
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the  plaintiff  to  recover  damages  of  the  de- 
fendant for  injuries  inflicted  upon  hina  by 
the  latter's  cow.  In  the  opinion  we  said: 
"If  the  cow  was  known  to  appellee  to  be  vi- 
cious, then  he  was  guilty  of  negligence  in 
placing  her  in  a  public  stockpen,  whether 
fclie  was  there  for  8ale  or  for  his  own  con- 
venience. .  .  .  The  question  of  whether 
or  not  the  cow  was  a  vicious  or  dangerous 
animal,  and,  if  so,  whether  that  fact  was 
known  to  appellee,  or  could,  with  reason- 1 


able  diligence,  have  been  known  to  him, 
should  have  been  submitted  to  the  jury." 

To  the  same  effect  are  the  following  ad- 
ditional  authorities:  Thornton  v.  Layle,  33 
Ky.  L.  Rep.  382,  17  L.R.A.(X.S.)  1233,  111 
S.  W.  279;  Tolin  v.  Terrell,  133  Ky.  210, 
117  S.  W.  290. 

It  follows,  from  what  has  been  said,  that 
the  ruling  of  the  Circuit  Court  in  sustaining 
tlie  demurrer  to  the  petition  was  not  error. 

Wherefore,  the  judgment  is  aiHrmed. 


Aimotatioiir— Liability  of  owner  for  injury  to  person  or  property  on  high- 
way by  animal  permitted  to  run  at  large. 


This  note  cloes  not  include  injuries  by 
dogs;  as  to  liability  with  respect  to  such 
animals,  consult  L.R.A.  Indexes,  under 
the  title  "Animals." 

While  at  common  law  the  owner  of 
domestic  animals  was  required  to  re- 
strain them  from  trespassing  upon  the 
lands  of  neighbors,  different  views  have 
been  expressed  as  to  the  duty  of  an  j 
owner  or  occupier  of  land  adjoining  a 
highway  with  regard  to  keeping  animals 
off  the  highway,  or  fencing  his  land  so 
as  to  prevent  animals  getting  on  to  the 
highwav.  Thus,  Bankes,  J.,  in  Jones  v. 
Lee  (19U)  106  L.  T.  N.  S.  (Bng.)  123, 
5  B,  R.  C.  127,  28  Times  L.  R.  92,  56  Sol 
Jo.  125,  and  Buckley,  L.  J.,  in  Ellis  v. 
Banyard  (1911)  106  L.  T.  N.  S.  (Eng.) 
51,  28  Times  L.  R.  122,  56  Sol.  Jo.  139, 
thought  that  there  was  no  such  common- 
law  duty.  Vaughan  Williams,  L.  J.,  in 
the  latter  case  thought  that  there  was  at 
all  events  a  duty  not  to  allow  animals  to 
stray  in  such  numbers  as  to  cause  a  sub- 
stantial obstruction.  Phillimore  and 
Horridge,  J.  J.,  in  that  case  apparently 
shared  the  latter  view.  So  Mr.  Justice 
Lush,  in  Heath's  Garage  v.  Hodges 
[1915]  W.  N.  (Bng.)  390,  32  Times  L.  R. 
i34,  considered  it  unlawful  in  ordinary 
districts  to  turn  sheep  into  a  field  with 
a  fence  known  to  be  defective,  so  that 
they  would,  in  the  ordinary  case,  stray 
onto  the  highway,  as  that  would  tend 
to  cause  a  nuisance.  It  may  be  observed, 
however,  that  this  note  is  concerned 
with  the  question  as  to  the  duty  to  keep 
animals  off  the  highway  only  in  so  t&r 
as  it  affects  liability. 

It  is  stated  in  Bradt  v.  Straub,  ante, 
197,  that,  in  order  to  hold  the  owner  of  a 
domestic  animal  liable  for  personal  in- 
juries caused  by  it  while  not  in  charge 
of  the  owner,  it  must  be  alleged  and 
shown  by  proof,  either  that  the  running 
at  large  of  the  animal  was  forbidden  by 
law  or  that  it  was  vicious,  and  that  the 
owner  knew  or  by  the  use  of  ordinary 
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care  could  have  known  of  the  animal's 
viciousness,  and  in  this  case,  in  the  ab- 
sence of  such  proof,  the  owner  of  a  horse 
which  kicked  a  child  while  at  large  on 
a  city  street  was  held  not  liable. 

And,  as  shown  by  subsequent  cases  in 
this  note,  even  where  there  is  a  comraon- 
law  or  statutory  duty,  unless  that  duty 
is  absolute,  in  order  to  hold  an  owner 
liable  further  proof  than  that  the  ani- 
mal was  running  at  large  becomes  neces- 
sary, as  that  the  injury  was  proximately 
caused  by  a  breach  of  the  duty  imposed, 
or  proof  of  scienter,  or  that  the  inju- 
rious results  of  allowing  the  animal  to 
run  at  large  could  reasonably  have  been 
anticipated  from  the  known  propensities 
of  the  animal. 

Thus,  it  is  stated  in  Klenberg  v.  Rus- 
sell (1890)  125  Ind.  531,  25  N.  E.  596 
1  Am.  Neg.  Cas.  9,  and  Anderson  v.  Ncs- 
bitt  (1909)  43  Ind.  App.  703,  88  N.  E. 
523,  that  at  common  law  domestic  ani- 
mals were  not  permitted  to  run  at  large, 
and  this  law  is  in  force  in  Indiana  unless 
abrogated  by  an  order  of  the  board  of 
commissioners  of  the  county  by  virtue 
of  the  authority  given  them  under  stat- 
ute; and,  in  the  absence  of  any  order  as 
thus  provided,  it  is  the  duty  of  the  own- 
ers of  such  animals  to  keep  them  con- 
fined within  their  own  premises.  It  is 
further  stated  in  Anderson  v.  Nesbitt 
(Ind.)  supra,  that  the  mere  fact  that  a 
domestic  animal,  as  a  cow  or  a  horse,  is 
at  large  in  the  public  highway,  does  not 
render  the  owner  liable  for  the  injurious 
consequences  that  may  accidentally  flow 
therefrom.  Something  more  must  exist 
than  running  at  large  and  grazing  on  the 
public  highway  in  order  to  predicate 
fault  in  the  owner  that  will  render  him 
liable.  There  might,  h4»wever,  be  tinoieB 
when  an  owner  would  be  liable,  and  be 
required  to  respond  in  damages  for  per- 
mitting animals  to  run  at  large  upon  the 
public  highway;  as,  if  the  owner  per- 
mitted his  eat^  to  graze  there  at  night 


IkS^O.— LIABILITY  OF  OWNER  FOR  INJURY  BY  ANIMAL  AT  LARGE.    201 


and  tliey  were  to  get  in  the  beaten  path  | 
of  the  Toad  and  thus  obstruct  the  same, 
and  a  party  driving  upon  them  was  in- 
jured, the  owner  might,  under  all  the 
eijneumstancesi  be  liable.  Or  where  horses 
irere  permitted  to  run  at  large  in  the 
absence  of  an  order  of  the  board  of  com- 
misioners,  and  they,  by  running  and 
playing  around  the  traveler's  horse  upon 
a  publie  highway,  frightened  it  so  that 
it  became  unmanageable,  and  the  party 
-was  injured,  the  owner  of  the  horses, 
tinder  all  the  circumstances,  might  be 
liable.  These  would  be  questions  for  the 
jury. 

So,  as  stated  in  RIenberg  v.  Russell 
(lod.)  supra,  all  of  the  authorities  seem 
to  agree  that  the  owner  of  a  domestic 
animal  is  not  liable  because  of  a  negligent 
failure  to  keep  it  confined  on  his  own 
premises,  except  for  the  consequences 
Tvhicli  may  be  anticipated  because  of  its 
livell-known  disposition  and  habits,  un- 
less it  is  possessed  of  a  vicious  disposi- 
tion of  which  he  had  notice.  In  this  case 
a  cow  permitted  to  be  at  large  in  a  city 
street  attacked  and  injured  a  pedestrian, 
and  the  owner  was  held  not  liable  in  the 
absence  of  notice  that  the  animal  pos- 
sessed a  vicious  disposition,  its  wilful 
conduct  not  being  such  as  the  owner  had 
a  right  to  expect,  or  might  anticipate. 

It  is  stated  in  Holden  v.  Shattuck 
(1861)  34  Vt  336,  80  Am.  Dec.  684,  that 
under  recent  statutes  the  law  in  Ver- 
mont is  that  the  owner  of  land  is  under 
no  obligation  to  fence  his  own  land  along 
the  highway,  the  obligation  in  this  re- 
spect resulting  only  from  his  duty  to 
restrain  his  own  cattle  from  trespassing 
upon  his  neighbor.  '^He  may  leave  open 
his  own  land  to  the  highway,  and  his 
cattle  may  enjoy  the  full  range  of  the 
margin  in  devouring  the  herbage  or  in 
other  pastimes,  without  trespassing  upon 
anybody,  and  without  giving  any  in- 
dividual of  the  public  any  gpround  of  com- 
plaint, unless  he  is  guilty  of  some  fault 
through  which  the  enjoyment  of  the 
public  easement  is  impaired.  It  must  be 
equally  his  right  to  let  his  cattle  or 
horses  be  in  the  highway  along  through 
his  land  in  case  the  same  should  be  in- 
closed by  side  fences,  subject  to  the 
same  condition  in  favor  of  the  basement 
to  be  enjoyed  by  the  public.'^  In  this 
case,  plaintiff  sought  to  recover  for  dam- 
ages sustained  by  his  colt  running  away, 
baaing  his  right  to  recover  on  defendant's 
neglect  of  duty  to  restrain  and  kee])  his 
horse  from  being  at  large  in  the  high- 
way and  upon  the  conduct  of  the  horse 
in  running  about  and  before  plaintiff's 
eolt  as  he  W'as  driving  along  the  highway. 
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The  alleged  faulty  conduct  of  defend- 
ant's horse  occurred  along  the  highway 
within  the  limits  of  the  defendant's  ad- 
jacent land;  and  the  court,  in  reversing 
a  judgment  for  plaintiff,  said  that  the 
only  fault  charged  upon  the  defendant  as 
subjecting  him  to  liability  in  this  case 
is  the  fact  that  he  negligently  and  care- 
lessly failed  to  restrain  his  horse  from 
being  in  the  highway;  all  the  rest  is 
charged  to  the  conduct  of  the  horse  it- 
self, so  being  in  the  highway,  "It  is 
obvious  that  both  must  concur  in  order, 
upon  the  plaintiff's  own  theory,  to  sub- 
ject the  defendant  to  the  liability  claimed. 
If,  therefore,  in  the  eye  of  the  law  fault 
in  the  defendant  cannot  be  pred- 
icated upon  the  mere  fact  of  his  horse 
being  in  the  highway,  it  is  obvious  that 
there  remains  no  sufficient  ground  for 
charging  him  with  liability  for  the  re- 
sulting damage.  To  hold  the  defendant 
thus  liable  upon  the  view  in  which  the 
declaration  was  framed,  and  the  case  was 
tried,  would  seem  to  result  in  making 
him  the  absolute  insurer  against  all 
casualties  that  should  occur  to  travelers 
in  consequence  of  his  cattle  or  horses 
being  in  the  highway  for  any  other  pur- 
pose or  reason  than  merely  that  of  using 
such  highway  as  a  thoroughfare.  Now, 
we  do  not  understand  the  law  of  the  sub- 
ject to  visit  such  a  responsibility  upon 
the  defendant.  The  right  of  the  public 
to  the  enjoyment  of  the  easement  is  un- 
questioned. The  right  of  the  landowner 
to  any  use  of  the  margin  of  the  highway 
in  any  manner  not  inconsistent  with  that 
right  of  the  public  is  equally  unques- 
tioned.  The  mere  fact  of  a  horse  or  cow 
being  in  the  highway  and  upon  the  margin 
depasturing  or  standing,  is,  in  itself  in  no 
way  inconsistent^  with  the  right  of  the 
public.  Whether  there  by  accident  or 
design  can  make  no  difference  in  this 
respect.  In  order  to  constitute  the  being 
there  of  such  animal  wrongful  on  the 
part  of  the  owner,  it  should  appear  that 
the  circumstances  and  occasion,  or  that 
the  character  and  habits  of  the  animal, 
were  such  as  to  show  carelessness  upon 
the  part  of  such  owner  in  reference  to 
the  convenience  and  safety  of  travelers 
on  such  highway;  and  only  in  this  way  do 
we  think  he  should  be  subjected  to  liabil- 
ity for  accidental  injury  and  damage  that 
may  ensue  in  such  a  case."  The  declar- 
ation contained  nothing  tending  to  show 
that  the  defendant  had  any  knowledge  of 
any  vicious  or  roguish  trick  or  propensity 
in  the  respect  complained  or,  or,  indeed^ 
that  the  horse  had  such  propensity  or 
trick,  save  that  on  a  single  prior  occasion, 
when  he  happened  to  be  in  the  highway, 
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he  tramped  about  as  another  horse  was 
passing  along. 

So,  where  plaintiff  was  injured  by  his 
horse  taking  fright  at  defendant's  cattle 
at  large  in  a  public  highway  as  a  matter 
of  law,  it  was  held  in  Anderson  v.  Nes- 
bitt  (1909)  43  Ind.  App.  703,  88  N.  E. 
523,  that  defendant  was  not  guilty  of 
such  negligence  as  would  make  him 
liable;  there  being  no  averment  that  the 
owner  of  the  cows  did  anything  but  per- 
mit them  to  run  at  large  on  the  public 
highway,  or  that  it  was  in  the  nighttime 
when  the  accident  occurred  and  the  cows 
had  so  obstructed  the  beaten  part  of  the 
highway  that  a  horse  of  ordinary  gentle- 
ness might  take  fright  at  same,  or  any 
averment  that  would  require  the  cause 
submitted  to  the  jury. 

Where  a  young  horse  escaped  from  a 
field  through  a  defective  hedge  onto  the 
highway  and  injured  bicyclist,  the  county 
court  judge  found  that  there  was  no  evi- 
dence that  the  horse  was  vicious,  or  in 
the  habit  of  trespassing,  or  attacking 
bicyclists;  that  defendant  was  guilty  of 
negligence  in  turning  the  horse  into  a 
field  with  defective  hedges,  but  that,  as 
the  act  of  the  horse  was  not  one  which  it 
was  in  the  ordinary  nature  of  a  horse  to 
commit  the  defendant  was  not  liable.  On 
appeal  to  the  divisional  court  in  Jones 
v.  Lee  (1911)  106  L.  T.  N.  S.  (Eng.)  123, 
5  B.  R.  C.  127,  28  Times  L.  R.  92,  56  Sol. 
Jo.  125,  it  was  held  that  the  injury  to  the 
plaintiffs  not  being  th«  natural  conse- 
quence of  defendant's  negligence,  if  any, 
the  plaintiffs  were  not  entitled  to  re- 
cover. 

A  recovery  was  denied  in  Flett  v.  Coul- 
ter (1903)  5  Ont.  L.  Rep.  375,  2  Ont. 
Week.  Rep.  142,  where  a  horse  escaped 
through  a  defective  fence  onto  the  high- 
way and  injured  a  boy  who  tried  to  catch 
him  by  taking  hold  of  a  rope  around  his 
neck.  There  was  no  evidence  that  de- 
fendant knew  the  horse  was  accustomed 
to  stray  or  had  any  vicious  propensity ;  it 
was  shown  that  the  horse  had  been  in- 
terfered with  by  boys,  including  the  one 
injured,  and  that  the  latter  was  a  boy  of 
more  than  ordinary  intelligence  and  ca- 
pable of  fully  understanding  the  danger 
of  going  too  near  a  stray  horse.  The 
above  case  comments  upon  and  dis- 
tinguishes Patterson  v.  Fanning  (1901)  2 
Ont.  L.  Rep.  462,  set  out  in  note  in  16 
L.R.A.(N.S.)  647. 

Where  a  gentle  stallion  which  had 
never  been  known  by  the  owner  to  be 
guilty  of  any  vicious  acts  got  out  of  a 
bam  where  it  had  been  fastened,  during 
the  night,  and  injured  a  mare  on  the 
highway,  a  judgment  for  defendant  was 
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af&rmed  in  Meredith  v.  Reed  (1866)  26 
Ind,  334,  1  Am.  Neg.  Cas.  283,  ordinary 
care  being  all  that  the  law  required  of 
defendant  in  this  case. 

So,  in  Chase  v.  M'Donald  (1875)  25 
TJ.  0.  C.  P.  129,  where  a  horse  running  at 
large  on  a  highway  kicked  a  pedestrian, 
an  owner  was  held  not  liable  without 
proof  of  scienter. 

In  Mcllvaine  v.  Lantz  (1892)  100  Pa. 
586,  45  Am.  Rep.  400,  1  Am.  Neg.  Cas. 
339,  an  action  founded  on  the  negligence 
of  the  owner  in  failing  to  keep  his  young 
stallion  from  straying  upon  the  highway, 
whereby  one  traveling  along  in  a  buggy 
was  injured,  the  court  in  affirming  a 
judgment  for  plaintiff  stated  that,  the 
jury  having  found  that  a  stallion  of  the 
age  of  the  one  in  question  had  vicious 
propensities,  the  fact  that  the  fence  may 
have  been  such  as  was  common  among 
farmers,  and  usually  considered  safe,  did 
not  take  from  the  jury  the  right  to  find, 
under  all  the  evidence,  whether  the  fence 
was  sufficient. 

WTiere  a  boy  about  five  years  old  was 
kicked  by  a  horse  straying  upon  the  high- 
way, it  was  admitted  in  Marsland  v.  Mur- 
ray (1888)  148  Ma4i&  91, 12  Am.  St.  Rep. 
520,  18  N.  E.  680,  that  the  horse  was 
improperly  there,  the  question  becoming 
one  of  due  care  on  the  part  of  the  per- 
son having  charge  of  the  child  in  allow- 
ing it  to  be  in  the  place  where  the  in- 
jury was  received.  The  court  said  that 
if  the  jury  found  that  the  plaintiff  was 
there  without  fault  they  might  also  prop- 
erly find  that  there  was  no  contributory 
negligence  on  his  part  which  should  pre- 
vent his  recovery. 

While  it  is  not  lawful  in  New  York 
state  for  any  cow  to  run  at  large  in  any 
street  or  public  place,  a  judgment  for 
plaintiff  was  reversed  in  Moynahan  v. 
W^heeler  (1889)  117  N.  Y.  286,  22  N.  E. 
702,  1  Am.  Neg.  Cas.  26,  where  a  cow 
which  was  frightened  by  dogs  as  it  was 
being  led  along  in  the  street,  broke  loose 
from  the  driver  and  injured  a  traveler; 
the  court  stated  that  the  plaintiff  failed 
to  establish  that  the  cow  had  ever  before 
done  mischief  similar  to  that  complained 
of,  or  of  any  kind,  or  that  she  was  by 
habit  or  nature  of  an  ungovernable  tem- 
per; or,  if  from  her  present  conduct  it 
could  be  inferred,  no  evidence  was  given 
that  the  defendant  had  knowledge  or 
notice  that  she  was  unruly  or  had  done 
similar  acts ;  in  the  absence  of  that  proof 
the  defendants  could  not  be  held  liable; 
in  such  an  action  for  injury  done  to  the 
person  by  domestic  animals,  before  the 
owner  can  be  charged  it  must  be  shown 
that  he  had  notice  of  their  viciousness, 
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or  thftt  he  failed  to  use  in  their  manage- 
ment the  reasonable  care  which  a  man 
of  ordinary  prudence  might  be  expected 
to  exercise  under  like  circumstances.  The 
plaintiff's  ease  presented  both  alterna- 
tives, but  in  respect  to  each  the  proof 
failed. 

Where  cows  strayed  through  a  gate 
onto  the  highway  and  injured  a  cyclist, 
it  was  held  in  Ellis  v.  Banyard  (1911) 
106  L  T.  N.  S.  (Eng.)  51, 28  Times  L.  R. 
122,  66  Sol.  Jo.  139,  that  there  was  no 
evidence  that  the  defendant^  either  by  an 
act  of  his  own  or  by  the  neglect  of  a  duty 
which  he  owed  to  the  public,  produced  an 
obstruction  of  the  highway  by  his  cattle. 
The  court  observed  that  on  the  evidence 
as  it  stood-  the  gate  was  left  by  the  de- 
fecdant  in  such  a  condition  that  the  cat- 
tie  could  not  get  out  unless  somebody, 
ont  of  mischief  or  thoughtlessness,  left 
it  open ;  that  there  was  no  duty  east  upon 
the  defendant  in  the  nature  of  a  war- 
ranty that  his  cattle  should  not  get  out 
of  the  field. 

Where  sheep  strayed  through  a  de- 
fective hedge  or  fence  onto  the  highway, 
and  a  motor  car  by  running  into  one  of 
them  was  overturned  and  damaged,  the 
owner  was  held  not  liable  in  Heath's 
Garage  v.  Hodges  [1915]  W.  N.  (Bng.) 
390,  32  Times  L.  R.  134,  the  court  being 
of  the  opinion  that  whether  the  case 
rested  upon  negligence,  nuisance,  or 
breach  of  statutory  duty,  the  accident 
was  caused  either  by  the  default  of  the 
driver  of  the  cab  to  avoid  the  sheep  or  by 
an  intervening  act  of  the  sheep  which  the 
defendant,  as  a  reasonable  man,  would 
not  anticipate. 

In  Higgins  v.  Searle  (1909)  100  L.  T. 
N.  S.  (Eng.)  280,  25  Times  L.  R.  301,  73 
J.  P.  185,  7  L.  G.  R.  640,  plaintiff  was  the 
owner  of  a  motor  car  passing  over  the 
highway;  by  the  side  of  the  road,  lying 
on  the  grass,  was  a  sow  belonging  to  de- 
fendant ;  the  driver  of  the  motor  sounded 
his  horn,  the  effect  of  which  was  that  the 
sow  got  up  and  a  horse  in  a  van  that  was 
coming  toward  the  motor  shied,  with  the 
result  that  the  car,  in  trying  to  avoid  the 
van,  ran  into  a  wall  and  was  damaged; 
and  this  action  was  brought  by  the  own- 
er of  the  car  against  the  owner  of  the 
sow  to  recover  lor  the  damage  done,  on 
the  ground  of  the  defendant's  negligence 
in  allowing  the  animal  to  be  on  the 
highway.  The  defendant  was  held  not 
liable. 

Where  plaintiff  while  riding  a  bicycle 
over  the  highway  was  injured  when  a 
fowl,  frightened  by  a  dog,  flew  into  the 
spokes  of  a  wheel  of  the  machine,  it  was 
held   in   HadweU  v.  Bighton    (1907)    2 
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K.  B.  (Eng.)  346,  6  B.  B.  C.  115,  76  L.  J. 
K.  B.  N.  S.  891,  71  J.  P.  499,  97  L.  T.N.  S. 
133,  23  Times  L.  B.  548,  5  L.  G.  R.  881, 
that  even  if  the  fowl  was  not  lawfully  on 
the  highway,  the  circumstances  under 
which  the  accident  happened  prevented 
the  damage  from  being  the  natural  con- 
sequence of  its  presence  there,  and  that 
the  plaintiff  could  not  recover.  Qurore, 
Whether  the  occupiers  of  land  adjoining 
a  highway  are  not  entitled  to  allow  their 
poultry  to  stray  about  the  highways- 

Where  a  bull  running  at  large  strayed 
upon  plaintiff's  premises,  and  plaintiff 
drove  it  into  the  highway  where  it 
chained  upon  and  injured  him,  it  was 
held  in  Dufer  v.  Cully  (1871)  3  Or.  377, 
that  defendant  was  not  liable  in  the  ab- 
sence of  proof  that  he  knew  of  the 
vicious  character  of  the  bull. 

But  it  is  stated  in  Harris  v.  Cars- 
tens  Packing  Co.  (1906)  43  Wash.  647,  6 
L.R.A.(N.8.)  1164,  86  Pac.  1125,  that  one 
who  knows,  or  should  know,  that  his  steer 
is  vicious,  is  liable  for  injuries  inflicted 
by  the  animal  on  travelers,  if  it  strays 
unattended  onto  the  highway,  although 
the  owner  is  guilty  of  no  negligence,  and 
has  taken  extraordinary  precautions  to 
prevent  it  from  doing  harm;  that  the 
owner  of  a  vicious  steer  is  not  absolved 
from  liability  for  injuries  inflicted  upon 
a  traveler  on  the  highway,  by  the  fact 
that,  while  being  driven  along  the  high- 
way, it  jumped  a  cattle  guard  onto  the 
right  of  way  of  an  electric  railway  com- 
pany, came  in  contact  with  an  electric 
current,  and  was  left  for  dead,  if  the 
animal  subsequently  revived  and  wan- 
dered back  onto  the  highway,  and  injured 
a  passer-by.  See  note  to  this  case  in  6 
L.R.A.(N.S.)  1164,  as  to  liability  for  in- 
jury by  animal  known  to  be  dangerous, 
in  the  absence*  of  negligence  in  restrain- 
ing the  same. 

So  in  Byrne  v.  Morel  (1899)  20  Ky. 
L.  Rep.  1311,  49  S.  W.  193,  an  owner  was 
held  liable  to  a  pedestrian  for  injury  by 
an  infuriated  steer  turned  loose  in  the 
streets  of  a  populous  city  by  servants 
who  knew  that  it  was  vicious  and  danger- 
ous. 

Where  plaintiff  was  injured  on  a  public 
highway  by  a  runaway  steer  which  es- 
caped from  defendant's  control  while  it 
was  being  driven  to  the  slaughterhouse, 
it  was  held  in  Puechner  v.  Braun  (1899) 
10  Pa.  Super.  Ct.  595,  that  plaintiff's 
failure  to  prove,  as  averred,  knowledge 
on  defendant's  part  of  the  vicious  char- 
acter of  the  steer  when  he  undertook  to 
drive  it  along  the  highway,  did  not  de- 
feat the  action  when  the  statement  also 
averred  notice  that  the  steer  was  wild 
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and  vicious  ''before  and  at  the  time  of 
the  grievances;"  and  the  case  was  prop- 
erly submitted  to  the  jury  on  the  ques- 
tion whether  defendant  was  guilty  of 
carelessness  or  negligence  in  the  han- 
dling and  management  of  the  steer  after 
it  broke  away. 

An  owner  was  held  liable  in  Coggs- 
well  V.  Baldwin  (1843)  15  Vt.  404,  40 
Am.  Dec.  686,  for  damage  to  a  horse  by 
his  cow,  although  the  cow,  when  the  in,- 
jury  was  inflicted,  was  on  its  way  to  a 
watering  place  and  on  a  highway  lying 
between  lands  of  the  defendant  owner. 

While  in  Brady  v.  Straub,  ante,  197, 
the  owner  of  the  horse  which  inflicted 
the  injury  in  a  city  street  is  held  not 
liable  without  proof  of  scienter  or  the 
violation  of  a  statute  or  ordinance,  the 
court  suggests  that  some  authorities  ad- 
here to  the  doctrine  that  an  owner  who 
permits  a  horse  to  run  at  large  in  a  city 
is  responsible  for  the  acts  of  the  horse, 
regardless  of  the  question  whether  or 
not  the  animal  is  vicious  or  known  by 
the  owner  to  be  vicious. 

Thus,  where  a  horse  turned  loose  in  a 
city  street  kicked  an  individual,  the  own- 
er was  held  liable  in  Goodman  v.  Gay 
(1850)  15  Pa.  188,  53  Am.  Dec.  589,  1 
Am.  Neg.  Cas.  341,  without  proof  that 
the  horse  was  vicious  or  had  a  habit  of 
kicking  persons.  All  men  know,  ob- 
served the  court,  that  a  horse  which  had 
been  stabled  arid  well  fed  will,  when 
turned  out,  run  and  plunge,  and  become 
dangerous  in  the  midst  of  people. 

Where  a  child  passing  along  a  side- 
walk was  kicked  by  a  horse  which  came 
out  of  a  stable,  loose  and  unattended, 
the  owner  of  the  horse  was  held  liable 
in  Dickson  v.  McCoy  (1868)  39  N.  T. 
400,  1  Am.  Neg.  Cas.  321.  The  court  in 
upholding  a  refusal  to  instruct,  as  re- 
quested by  defendant,  that  there  was  no 
proof  that  the  horse  was  possessed  of 
any  vicious  propensity,  or  mischievous 
habits  which  required  the  defendant  to 
exercise  special  care  over  him,  said  that 
it  is  not  necessary  that  a  horse  should 
be  vicious  in  order  to  make  the  owner 
responsible  for  injury  done  by  him 
through  the  owner's  negligence.  The  vice 
of  the  animal  is  an  essential  fact  only 
when,  but  for  it,  the  conduct  of  the  own- 
er would  be  free  from  fault.  Grover,  J., 
however,  who  concurred  in  aflirming  a 
judgment  for  the  plaintiff,  said  with  re- 
spect to  the  refused  instruction  that  "it 
is  impossible  to  say  that  this  refusal 
worked  no  injury  to  the  defendant.  It 
is  true  that  the  jury  may  have  based 
their  verdict  upon  another  ground,  but 
it  does  not  with  certainty  appear  that 
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they  did  so  base  it.  If,  then,  the  counsel 
was  right  in  the  assumption  that  there 
was  no  evidence  of  any  vicious  propen- 
sity or  mischievous  habit  in  this  more 
than  in  any  other  horse,  he  was  entitle4 
to  the  instruction  asked  for,  and  its  re- 
fusal was  error.  An  owner  of  a  do- 
mestic animal  is  not  in  general  liable  for 
an  injury'  committed  by  it,  unless  it  be 
shown  that  he  had  notice  of  its  vicious 
propensity.  By  vicious  propensity  is  in- 
cluded a  propensity  to  do  any  act  that 
might  endanger  the  safety  of  the  persons 
and  property  of  others  in  a  given  situa- 
tion, not  such  only  as  would  impair  the 
utility  of  the  animal  for  the  purpose  for 
which  it  was  kept.  This  appears  from 
the  reason  of  the  rule.  The  owner  is 
not  liable  unless  he  has  notice  of  the 
vicious  propensity.  If  he  had  such  no- 
tice, he  is  liable.  That  is,  the  owner  is 
not  liable  for  permitting  his  domestic 
animal  to  be  at  large  when  he  has  no 
reason  to  apprehend  that  any  injury  to 
others  will  result  therefrom.  If  he  had 
such  reason,  he  is  liable.  In  the  present 
case  the,  defendant  had  notice  that  his 
horse,  when  at  large,  was  in  the  habit 
of  running  and  kicking  upon  the  side- 
walk. These  acts,  he  must  have  known, 
were  dangeroi^s  to  others.  The  court 
cpiild  not  judicially  determine  that  all 
horses,  if  turned  loose  in  the  city  of 
Troy,  would  act  in  the  same  way.  This 
instruction  was  therefore  properly  de- 
nied." 

In  Stern  v.  HolTman  Brewing  Co. 
(1899)  26  Misc.  794,  56  N.  Y.  Supp.  188, 
the  horses  were  upon  a  sidewalk,  at 
large  and  unattended,  and  in  passing-, 
one  of  them  jumped  and  bit  a  piece  out 
of  plaintiff's  coat;  the  court  stated  that 
they  were  admittedly  where  they  had  no 
right  to  be  and  where  presumably  they 
would  not  have  been  if  attended;  under 
such  circumstances  failure  to  prove  sci- 
enter will  not  relieve  the  owner  of  re- 
sponsibility, "the  vice  of  the  animal 
being  an  essential  fact  only  when,  but 
for  it,  the  conduct  of  the  owner  would 
be  free  from  fault." 

Where  a  horse  ran  out  of  the  yard 
with  no  harness  or  halter  upon  him  and 
injured  a  person  in  the  street,  it  was 
stated  in  Doherty  v.  Sweetser  (1894)  82 
Hun,  556,  31  N.  Y.  Supp.  649,  that  it  is 
negligence  to  allow  horses  to  be  in  the 
public  street  unattended;  and  where  they 
are  so  found  the  natural  inference  is 
that  it  was  permitted,  and  it  is  not  in- 
cumbent upon  thje  party  claiming  damage 
to  prove  the  negative  of  such  permis- 
sion; the  burden  is  upon  the  party  seek- 
ing to  avoid  the  result  arising  from  such 
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a  state  of  faets  to  show  that  he  has  used 

all  proper  means  to  prevent  the  same, 

and  that  he  was  without  fault 
Under  atatvie* 

The  liability  of  an  owner  for  injury  to 
person  or  property  on  highway  by  animal 
at  large  thereon  in  violation  of  statute 
has  previously  been  treated  in  note  to 
Marsh  v.  Koons,  16  L.R.A.(N.S.)  647; 
and  the  following  eases  are  supplemen- 
tary to  the  cases  in  that  note. 

Where  a  person  was  injured  by  his 
pony  taking  fright  at  horses  turned  loose 
into  the  highway,  the  owner  of  the  horses 
was  held  liable  in  Wigginton  v.  Bruee 
(1917)  174  Ky.  691, 192  S.  W.  850,  under 
a  statute  prohibiting  the  running  at  large 
of  cattle,  etc.,  which  had  been  put  into 
efifeet  in  the  district  where  the  injury 
occurred,  such  statute,  notwithstanding 
it  contained  the  phrase,  ^^whether  the 
place  where  the  damages  occurred  be  in- 
closed by  a  lawful  fence  or  not,"  from 
which  it  might  be  inferred  that  the  legis- 
lature had  in  mind  such  damages  as  the 
stock  might  do  by  trespassing  upon  the 
lands  of  another,  having  been  construed 
as  providing  a  remedy  for  the  injury  to 
persons  as  well  as  to  property  against 
the  owner  of  stock  at  large  in  violation 
thereof  without  regard  to  the  mischiev* 
ous  or  vicious  tendencies  of  the  animals. 
The  court  observed  that  even  if  this  were 
not  true,  ample  authority  for  the  action 
is  found  in  §  466  of  the  Kentucky  stat- 
utes, which  is  of  general  application,  and 
is  as  follows:  '^A  person  injured  by  the 
violation  of  any  statute  may  recover 
from  the  offender  such  damage  as  he  may 
sustain  by  reason  of  the  violation,  al- 
though a  penalty  or  forfeiture  of  such 
violation  be  thereby  imposed."  See  dis- 
cussion of  this  case  in  opinion  of  Bbadt 
V.  Straub,  ante,  197. 

In  Charette  v.  Huneault  (1910)  Rap. 
Jud.  Quebec  39  C.  8.  88,  the  owner  of  a 
wandering  calf  which  suddenly  appeared 
upon  the  road,  frightenii^  a  horse  and 
causing  it  to  kick  and  upset  the  carriage, 
was  held  liable  under  a  statute  making 
an  owner  liable  for  damages  caused  by 
an  animal  which  has  strayed  or  escaped. 

Where  defendant's  oxen,  while  on  a 
highway  in  violation  of  a  municipal  by- 
law prohibiting  the  running  at  large  of 
cattle  on  the  highway,  injured  plaintiff's 
nx,  the  defendant  wiis  held  not  liable  in 
Kass  ▼.  Eisenhauer  (1907)  41  K.  8.  424, 
without  proof  of  scienter.  This  case 
follows  Cox  V.  Burbidge  (1863)  13  C.  B. 
N.  S.  430, 143  Eng.  Reprint,  171,  set  out 
in  note  in  16  L.R.A.(N.S.)  648. 

On  a  later  appeal  in  the  case  Decker 
V.  McScffley  (1901)  111  Wis.  91,  86  N. 

L.R.A.1918D. 


W.  554,  set  out  in  note  in  .16  L.R.A* 
(N.S.)  648,  a  judgment  for' plaintiff  was 
reversed  (1903)  116  Wis.  643,  93  N.  W. 
808,  13  Am.  Neg.  Rep.  631,  upon  the 
ground  that  the  ordinance  was  not  vio- 
lated, the  horse  having  aceiden tally  es* 
caped  onto  the  highway,  and  not  being 
there  with  *  the  knowledge,  assent,  or 
permission  of  the  owner. 

By  the  statute  involved  in  Crawford 
V.  Williams  (1878)  48  Iowa.  247,  where 
the  breeding  value  of  a  heifer  was  im- 
paired, bulls  are  prohibited  from  running 
at  large,  and  the  owner  is  liable  for  all 
damages  they  occasion;  the  case  turns 
on  the  measure  of  damages. 

The  decision*  in  Caspers  v.  Anglo- 
American  Provision  Co.  (1911)  159  IH. 
App.  573,  held  that  a  person  did  not 
"permit"  his  horse  '*to  go  loose  or  at 
large"  on  a  public  highway  within  the 
meaning  of  an  ordinance  providing  that 
*'no  person  having  the  charge,  custody, 
or  control  thereof  shall  permit  any  horse, 
etc.  ...  to  go  loose  or  at  large  in 
any  of  the  public  ways  of  the  city;" 
in  this  case  a  horse  hitched  to  a  wagon 
in  a  freight  yard  broke  from  the  driver 
when  he  wqs  trying  to  adjust  the  bridle, 
escaped  to  the  highway,  and  killed  a  pe- 
destrian ;  the  court  stated  that  there  was 
no  evidence  from  which  the  jury  might 
properly  find  that  the  death  of  plaintiff's 
intestate  was  caused  by  the  "wrongful 
act,  neglect,  or  default"  of  defendant. 

J.  D.  C. 
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EDXA  AVERY 

V 

ROBERT   L.   THOMPSOy  et   al.,   Admrs., 
etc.,  of  X.  Webb  Thompson,  Deceased. 


A.  FERDINAND  AVERY 

V. 

SAME. 

(—  Ue,  — ,  103  Atl.  4.) 

Negligence  *  automobiles  -^  injury  to 

Invited  gue^t.  \ 

1.  One    familiar    with    the    Burroundings 

who,  with  knowledge  of  the  approach  of  a 

train,    attempts    to    drive    his    automobile 

across  the  track  hi  front  of  it^  laay  be  found 

■■    i« -  I    ■■    ■■    -■'    -    -■■    ■ 

Note.  —  Tlie  liability  of  tJbe  owner  or 
operator  of  an  automobile  for  injury  to  a 
guest  is  treated  in  the  notes  to  Beard  v.| 
Kiusraeier,  50  L.R.A.(X.S.)  1100;  Perkins 
V.  Gallowav,  L.R.A.  191 6E,  1100;  and  Mas- 
Miletti  V.  Fitzroy,  L.R.A.1918C,  276.  ' 

The   que&tion   of   the   contributory   negli-, 
gence  of  passenger  riding  in  a^  automobile 
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to  be  so  negligent  as  to  he  liable  for  injury 
to  an  invited  guest  by  collision  with  the 
train. 

I*or  other  oaseSf  see  Automobiiee,  IL  a,  in 
Dig,  1-62  N,  8. 

Same  —  contributory  negrligenoe  of 
I    guest. 

2.  Failure  of  an  invited  guest  to  act  when 
the  driver  of  the  automobile  in  which  he 
is  riding  attempts  to  cross  a  railroad  track 
in  front  of  an  approaching  train  is  not  auch 
negligence  as  will  relieve  the  driver  from 
liability  in  case  the  guest  is  injured  by  col- 
lision with  the  train. 

For  other  oasee,  see  At^omohiieSt  //.  6,  in 
Dig.  l'$2  N,  8. 

Damages  —  fractured  pelvis. 

3.  Five  thousand  two  hundred  and  fifty 
dollars  is  not  excessive  to  award  a  married 
woman  twenty-eight  years  old  for  injuries 
consisting  of  a  fractured  pelvis,  which  ren- 
ders her  incapable  of  bearing  children,  and 
a  nervous  shock  from  which  she  has  not  re- 
covered at  time  of  trial. 

For  other  cases,  see  Damages,  lU.  i,  4*  «»  w 
Dig.  1-42  }J.  8, 

Evidence  —  speed  of  train. 

4.  In  an  action  by  a  guest  to  hold  the 
driver  of  an  automobile  liable  for  injury 
<:au8ed  by  his  attempting  to  drive  across  a 
railroad  track  in  front  of  an  approaching 
train,  evidence  of  the  timing  of  trains  at 
that  crossing  is  not  admissible  to  contradict 
the  opinion  of  the  engineer  in  charge  of  the 
train  as  to  the  speed  at  which  he  crossed 
the  highway  at  the  time  of  the  accident. 
For  other  cases,  see  Evidence,  XI.  ^  in  Dig. 

1-52  N.  8. 

(February  21.  1918.) 

MOTION  by  defendants  for  a  new  trial 
and  also  exceptions  to  rulings  of  the 
Supreme  Judicial  Court  for  Knox  County 
made  during  the  trial  of  consolidated  ac- 
tions brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendants'  intestate 
•which  resulted  in  a  verdict  for  plaintiffs. 
Exceptions  overruled.  Motion  sustained 
on  condition  in  action  by  defendant  hus- 
band and  overruled  in  other  action. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  S.  liittlefield  and  R.  I. 
Tliompson,  for  defendants: 

Evidence  as  to  the  speed  of  the  train  was 
admissible. 

Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  99;  Grand  Rapids  &  I.  R.  Co.  v.  Hunt- 
ley, 88  Mieh^  540,  31  Am.  Rep.  321;  Guggen< 
heim  v.  Lake  Shore  &  M.  S.  R.  Co.  66  Mich. 
154,  33  N.  W.  161;  State  v.  Boston  &  M.  R. 


Co.  58  N.  H.  410;  Nutter  v.  Boston  &  M.  R. 
Co.  60  N.  H.  483 ;  Shaber  v.  St.  Paul,  M.  ft 
M.  R.  Co.  28  Minn.  108,  9  N.  W.  675;  Chica- 
go, St.  L.  &  P.  R.  Co.  V.  Spilker,  134  Ind. 
399,  33  N.  E.  280,  34  N.  £.  218 ;  Illinois  C. 
R.  Co.  V.  Ashline,  171  111.  313,  49  N.  E.  521. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence. 

33  Cyc.  1017;  Dean  v.  Pennsylvania  R. 
Co.  129  Pa.  515,  6  L.R.A.  143,  15  Am.  St. 
Rep.  733,  18  Atl.  718;  Dunlap  v.  Philadel- 
phia Rapid  Transit  Co.  248  Pa.  132,  93  Atl. 
873 ;  Davis  v.  Chicago,  R.  1.  &  P.  R.  Co.  16 
L.R.A.(N.S.)  424,  88  C.  C.  A.  496,  159  Fed- 
18;  United  R.  &  Electric  Co.  v.  Crain,  123 
Md.  851,  91  Atl.  405,  10  N.  C.  C.  A.  571; 
Southern  R.  Co.  v.  Jones,  118  Va.  685,  88  S. 
E.  178;  Shultz  v.  Old  Colony  Street  R.  Co. 
193  Mass.  318,  8  L.R.A.(N,S.)  597,  118  Am. 
St.  Rep.  502,  79  N.  E.  873,  9  Ann.  Cas.  402 ; 
Read  v.  New  York  C.  &  H.  R.  R.  Co.  123 
App.  Div.  228,  107  N.  Y.  Supp.  1068;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Kutac,  72  Tex. 
643,  11  S.  W.  127;  Smith  v.  Maine  C.  R.  Co. 
87  Me.  348,  32  Atl.  967;  Brickell  v.  New 
York  C.  A  H.  R.  R.  Co.  120  N.  Y.  290,  17 
Am.  St.  Rep.  648,  24  N.  E,  449;  Wood  v. 
Maine  C.  R.  Co,  101  Me.  473,  64  Atl.  833; 
Whitman  v.  Fisher,  98  Me.  578,  57  Atl.  895 ; 
Crosby  v.  Maine  C.  R.  Co.  113  Me.  273, 
L.R.A.1915E,  225,  93  Atl.  744;  McCarthy  v. 
Bangor  &  A.  R.  Co.  112  Me.  1,  L.R.A.1916B, 
140,  90  Atl.  490;  Blumenthal  v.  Boston  & 
M.  R.  Co.  97  Me.  255,  54  Atl.  747;  Rebillard 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
L.R.A.1915B,  953,  133  C.  C.  A.  9,  216  Fed. 
506;  Brommer  v.  Pennsylvania  R,  Co.  29 
L,R.A.  924,  103  C.  C.  A.  135.  179  Fed.  577; 
McLane  v.  Perkins,  92  Me.  39,  43  L,U.A. 
487,  42  Atl.  255. 

The  defendants'  intestate  had  a  right  to 
assume,  in  whatever  he  did  or  did  not  do, 
that  the  train  upon  the  railroad  would  be 
operated  at  its  lawful  rate  of  speed. 

33  Cyc.  836,  837;  Nutter  v.  Boston  &  M. 
R.  Co.  60  N.  H.  483 ;  Shaber  v.  St.  Paul,  M. 
4:  M.  R.  Co.  28  Minn.  105,  9  N.  W.  575. 

The  amount  awarded  is  excessive  even  on 
the  claim  of  the  plaintiff's  wife. 

Wingate  v.  Waterville,  F.  &  O.  R.  Co.  114 
Mc.  186,  95  Atl.  882. 

Messrs.  Carl  C.  Jones  and  F.  W.  Halli- 
day,  for  plaintiffs: 

Plaintiff  can  recover  if  collision  waa 
caused  by  negligence  of  defendants'  intes- 
tate. 

Fitzjarrell  v.  Boyd,  123  Md.  497,  91  Atl. 
647;  Huddy,  Automobiles,  §  113;  Patnode  v. 


driven  by  another  is  considered,  in  its  bear- 
ing on  the  right  to  recover  against  a  third 
person  for  an  injury,  in  the  note  to  Reb- 
illard V.  Minneapolis,  St.  P.  ft  S.  Ste.  M. 
R.  Co.  L.R.A.1915B,  955;  and  see  the  foot 
note  to  Farmers*  Bank.&;  T.  Co.  v.  Hender- 


son,  L.R.A,1018C,   647,   for   later   cases   in 
this  series. 

As  to  excessiveness  of  verdicts  in  actions 
for  personal  injuries  other  than  death,  see 
note  in  L.R.A.1915F,  30;  and  as  to  inade- 
quacy, see  note  in  L.R.A.1915F,  491. 
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Foote,  153  App.  Div.  494,  138  N.  Y.  Supp. 
221;  Beard  v.  Klusmeier,  158  Ky.  153,  50 
LR.A.(X.S.)  1100,  164  S.  W.  319,  Ann. 
Cai.  1915D,  342;  Pigeon  v.  Lane,  80  Conn. 
237,  67  Atl.  886,  11  Ann.  Cas.  371;  Birch  v. 
Xew  York,  190  N.  Y.  397,  18  L.R.A.(N.S.) 
5J).3,  83  N.  E.  51;  Mayberry  v.  Sivey, 
18  Kan.  291 ;  Lochhead  v.  Jenson,  42  Utah, 
9J.  129  Pac.  347;  Whart.  Neg.  355; 
Perkins  v.  Galloway,  194  Ala.  265,  L.R.A. 
1916E,  1190,  69  So.  875;  Babbitt,  Motor 
Vehicles,  1911,  §  626;  Philadelphia  &  R. 
R  Co.  V.  Derby,  14  How.  468,  14  L. 
ed  502,  10  Am*  Neg.  Cas.  602;  Berry, 
Automobiles^  p.  177;  Routledge  v.  Rambler 
Auto  Co.  —  Tex.  Civ.  App.  — ,  95  S.  W.  749 ; 
Lygo  V.  Newbold,  23  L.  J.  Exch.  N.  S.  108, 
9  Exch.  302,  156  Eng.  Reprint,  129,  2  C.  L. 
R.  449,  2  Week.  Rep.  158;  Reaves  v.  May- 
hank,  193  Ala.  614,  69  So.  137. 

It  is  the  duty  of  the  driver  of  invited 
guest  to  stop,  look,  and  listen,  and  to  do  so 
where  and  when  it  will  be  the  most  effective. 

Brommer  v.  Pennsylvania  R.  Co.  29 
LRA.(X.S.)  924,  103  C.  C.  A.  135,  179  Fed. 
577. 

Plaintiff  was  not  guilty  of  contributory 
negligence. 

Wood  v.  Maine  C.  R.  Co.  101  Me.  469,  64 
Atl  833;  State  v.  Boston  &  M.  R.  Co.  80 
Me.  430,  15  Atl.  36,  11  Am.  Neg.  Cas.  642; 
Howe  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  62  Minn.  71,  30  L.R.A.  684,  54  Am.  St. 
Rep.  616,  64  N.  W.  102;  Neal  v.  Rendall,  98 
Me.  60,  63  L.R.A.  668,  56  Atl.  209,  15  Am. 
Xejj.  Rep.  68;  Whitman  v.  Fisher,  98  Me. 
575,  57  Atl.  895;  Smith  v.  Maine  C.  R.  Co. 
87  Me.  339,  32  Atl.  967;  Brickell  v.  New 
York  C.  &  H.  R.  R.  Co.  120  N.  Y.  290,  17 
Am.  St.  Rep.  648,  24  N.  E.  449;  Murray 
V.  Boston  Ice  Co.  180  Mass.  165,  61  N.  E. 
1001;  Elkins  v.  Boston  &  A.  R.  Co.  115 
Mass.  190;  Dennis  v.  Lewiston,  B.  &  B. 
Street  R.  Co.  104  Me.  39,  70  Atl.  1047; 
Patten  v.  Bartlett,  111  Me.  409,  49  L.R.A. 
(N'.S.)  1120,  89  Atl.  375;  Atwood  v.  Bangor 
0.  &  0.  T.  R.  Co.  91  Me.  399,  40  Atl.  67,  4 
Am.  Neg.  Rep.  160;  Ward  v.  Maine  C.  R. 
Co.  96  Me.  136,  51  Atl.  947 ;  Butler  v.  Rock- 
land, T.  &  C.  Street  R.  Co.  99  Me.  149,  105 
Am.  St.  Rep.  267,  58  Atl.  775;  Moran  v. 
Smith,  114  Me.  55,  95  Atl.  272. 

I^fendant  is  not  excused  because  his  neg- 
ligence was  not  the  sole  cause  of  the  injury. 

Uke  v.  Milliken,  62  Me.  240,  16  Am.  Rep. 
456;  Janilus  v.  International  Paper  Co. 
112  Me.  519,  92  Atl.  653;  Neal  v.  Rendall, 
58  Me.  75,  63  L.R.A.  668,  56  Atl.  209,  15 
Am.  Xeg.  Rep.  68,  100  Me.  574,  62  Atl.  706. 

Corniah,  Ch.  J.,  delivered  the  opinion  of 
tlie  court: 

These  cases  are  of  novel  impression  in 
tliis  state.    They  involve  the  degree  of  care 
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which  the  owner  and  operator  of  an  automo< 
bile  owes  to  his  invited  guest. 

N.  Webb  Thompson,  the  defendants'  in- 
testate, was  a  resident  of  Friendship  and  the 
owner  of  an  automobile  driven  by  himself. 
He  invited  four  ladies  to  take  a  ride  with 
him  for  pleasure  from  Friendship  to 
Thomaston.  The  invitation  was  accepted, 
and  on  the  morning  of  September  2,  1915, 
they  started  on  the  journey.  Miss  Mitchell 
sat  on  the  front  seat  with  Mr.  Thompson, 
the  other  three  ladies  on  the  rear  seat, 
Mrs.  Avery  the  plaintiff  on  the  left.  Miss 
Morse  in  the  center,  and  Mrs.  Pillsbury  on 
the  right.  They  turned  from  the  Friend- 
ship road  onto  Knox  street  in  Thomaston, 
and,  in  attempting  to  pass  over  a  grade 
crossing  about  100  feet  from  the  turn,  the 
automobile  was  struck  by  an  express  train 
of  the  Maine  Central  Railroad  Company. 
Mr.  Thompson  was  instantly  killed,  and 
Mrs.  Avery  was  thrown  out  and  seriously 
injured.  These  suits  are  brought,  the  one 
by  Mrs.  Avery  and  the  other  by  her  hus- 
band, against  the  estate  of  Mr.  Thompson 
to  recover  the  damages  so  sustained.  The 
allegation  in  the  writs  is  that  Mr.  Thomp- 
son, "utterly  heedless  of  the  safety  of  the 
plaintiff,  did  then  and  there  negligently, 
carelessly,  and  recklessly  attempt  to  cross 
said  railroad  company's  tracks  in  front  of 
said  approaching  train,  by  reason  of  which 
negligence,  carelessness,  and  recklessness," 
etc.,  the  plaintiff  was  injured. 

Mrs.  Avery  recovered  a  verdict  for  $5,- 
250,  and  Mr.  Avery  of  $1,483.33,  The  cases 
are  before  this  court  on  motion  and  a  single 
exception. 

Motion. 

1.  Defendant's  negligence. 

In  order  to  determine  whether  these  ver- 
dicts are  so  manifestly  contrary  to  the  law 
and  the  evidence  that  they  should  be  set 
aside  by  this  court,  it  is  necessary  to  ascer- 
tain in  the  first  instance  the  measure  of 
duty  which  Mr.  Thompson,  the  invitor  and 
the  host,  owed  to  Mrs.  Avery,  the  invitee 
and  guest,  under  the  circumstances  of  this 
case;  in  other  words,  the  degree  of  care 
which  he  was  in  law  bound  to  exercise  for 
her  protection  and  safety  during  this 
gratuitous  transportation.  We  should  first 
inquire  what  was  the  legal  relation  existing 
between  the  parties. 

Ordinarily  in  personal  actions  the  duty 
which  is  violated  is  one  of  two  kinds.  Ei- 
ther it  is  one  imposed  upon  the  defendant 
equally  with  all  the  world  and  independent 
of  any  act  or  violation  on  his  part,  as,  for 
instance,  the  duty  of  a  driver  of  an  automo- 
.  bile  toward  other  travelers  on  the  highway; 
or  it  may  arise  out  of  contract,  either  under 
seal    or    given    for    good   consideration    in 
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consequence  of  which  the  defendant  has  as- 
sumed a  correlative  duty,  an  illustration  of 
whicii  is  the  carriage  of  persons  or  prop- 
erty for  hire.  There  is,  however,  a  third 
way  in  which  a  legal  duty  may  arise,  and 
that  i's  from  a  gratuitous  undertaking  on 
the  part  of  the  defendant,  a  duty  volun- 
tarily assumed  without  consideration,  and 
a  duty  owed  to  the  plaintiff  alone  because 
of  the  peculiar  relations  of-  the  parties.  The 
most  common  instance  of  this  third  classifi- 
cation is  a  gratuitous  bailment. 

Within  this  zone,  independent  of  either 
contract,  or  tort  in  its  larger  sense,  falls 
the  defendant's  dutv  and  therefore  the 
plaintiff's  right  in  the  case  at  bar.  The  de- 
fendant (using  this  term  for  the  sake  of 
convenience)  had  entered  into  no  contract 
with  the  plaintiff  by  the  terms  of  which  he 
had  agreed  to  carry  her  safely  from  Friend- 
ship to  Thompston  and  return,  nor  was  he 
obliged  to  invite  her  into  his  car  to  become 
his  guest.  He  voluntarily  undertook  to 
transport  her  on  this  pleasure  trip,  and  his 
liability  wholly  grew  out  of  this  volun- 
tary undertaking  and  was  commensurate 
with  the  duty  so  assumed  by  him. 

The  next  inquiry  is  this,  To  what  de- 
gree of  care  and  exertion  should  he  be  held 
under  these  circumstances  ?  Was  he.  bound 
to  convey  her  safely  as  a  common  carrier? 
Clearly  not.  Was  he  liable  for  injuries  re- 
sulting from  what  has  often  been  termed 
ordinary  negligence;  that  is,  a  failure  to 
exercise  the  care  of  an  ordinarily  prudent 
person  in  the  same  situation  ?  Or  should  he 
be  held  bound  to  exercise  only  a  slight  de- 
gree of  care  and  be  liable  only  in  case  of 
reckless  and  wilful  misconduct,  what  has 
been  often  characterized  as  gross  negli- 
gence 7 

There  lias  been  much  controversy  over  the 
use  of  phrases  expressing  dilTcrent  degrees 
of  negligence,  as  slight,  ordinary,  and  gross ; 
but  it  seems  to  be  largely  a  matter  of  termi- 
nology, and  the  later  decisions,  while  for  the 
most  part  rejecting  the  arbitrary  distinc: 
tions,  acknowledge  the  existence  of  condi- 
tions that  increase  or  diminish  the  degree 
of  care  to  be  exercised.  In  Raymond  v. 
Portland  R.  Co.  100  Me.  529,  3  L.R.A.(N.S.) 
94,  62  Atl.  602,  this  court  said:  "It  will 
be  here  observed  that  the  courts  in  discuss- 
ing the  above  propositions  have  used  the 
term  'negligence*  instead  of  the  word  *care,' 
to  express  the  measure  of  duty.  But  con- 
fusion has  arisen  from  regarding  'negli- 
gence' as  a  positive  instead  of  a  negative 
word.  For  this  reason  it  is  usual  to  express 
the  duty  owed  in  positive  terms  by  stating 
what  constitutes  due  care,  rather  than  in 
negative  terms  by  stating  what  constitutes 
negligence,  which  is  the  unintentional 
failure  to  perform  a  duty  implied  by  law. 


'Negligence*  is  the  opposite  of  'due  care. 
Where  due  care  is  found,  there  is  no  negli- 
gence. If  there  is  a  want  of  due  care  then 
there  is  negligence.  We  are  inclined  to 
agree  with  the  great  weight  of  judicial  opin* 
ion  that  the  attempt  to  divide  negligence, 
or  its  opposite,  due  care,  into  degrees,  will 
often  lead  to  confusion  and  uncertainty.  It 
seems  to  us,  therefore,  that  the  measure  of 
duty,  owed  by  persons  in  the  discharge  of 
their  mutual  relations,  would  be  better  ex- 
pressed by  the  use  of  the  term  'negligence,* 
if  one  prefers  a  negative  definition,  or  'due,' 
'reasonable,'  or  'ordinary  care,'  always  hav- 
ing reference  to  the  circumstances  and  con- 
ditions with  regard  to  which  the  terms  are 
used.** 

On  the  other  hand,  the  Massachusetts 
court  in  its  latest  discussion  of  the  subject 
closes  an  elaborate  analysis  of  the  author- 
ities with  the  words:  "We  are  of  opinion 
.  .  .  that  in  this  commonwealth  at  any 
rate  degrees  of  negligence  are  known  to  the 
law."  Massaletti  v.  Fitzroy,  228  Mass.  487, 
L.R.A.1918C,  264,  118  N.  E.  168. 

Notwithstanding  these  antagonistic  state- 
ments as  to  definition,  we  doubt  not  that  the 
two  courts,  from  a  given  state  of  facts, 
would  be  apt  to  reach  the  same  conclusion 
as  to  liability.  The  difference  is  mor^  ver-  . 
bal  than  real. 

This  is  illustrated  in  the  analogous  doc- 
trine of  gratuitous  bailments, — what  the 
earlier  writers  termed  a  mandate.  In  Store 
v.  Gowen,  18  Me.  174,  the  court,  on  the  au- 
thority of  Story  on  Bailments,  stated  the 
law  in  these  words,  "In  such  case  the  bailee, 
or  mandatary,  is  responsible  only  for  gross 
negligence,*'  but  added,  "The  care  required 
in  a  bailment  of  this  kind  will  depend  much 
upon  the  nature  of  tlie  goods  delivered.  If 
money  is  delivered  it  is  to  receive  more  care 
than  common  property."  Restated  in  Dins- 
more  V.  Abbott,  80  Me.  373,  36  Atl.  621,  the 
doctrine  appears  as  follows:  "The  burden 
was  upon  the  plaintiff,  whatever  the  form 
of  action,  to  show  a  breach  of  the  implied 
contract  of  the  defendants  as  gratuitous 
bailees,  viz.,  to  use  ordinary  care  in  keep- 
ing the  property  and  to  deliver  it  upon 
demand,  if  after  using  due  care,  they  should 
have  it  in  their  possession." 

The  language  is  different  in  these  two 
opinions,  but  the  essential  elements  of  the 
self -implied  duty  undoubtedly  remain  the 
same. 

Adopting,  then,  the  modern  method  of 
statement,  we  think  that  the  true  rule  of 
liability  on  tlie  part  of  a  voluntary  under- 
taker should  be  this,  that  he  be  required  to 
exercise  that  degree  of  care  and  caution 
which  would  sCem  reasonable  and  proper 
from  the  character  of  the  thing  undertaken. 

The  courts  have  had  occasion  to  consider 
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the  governing  rule  in  severul  instancea  as 
between  invitor  and  invitee  in  case  of 
gratuitous  transportation. 

In  Moffat  V.  liateman,  L.  R,  3  P.  C.  115, 
22  L.  T.  X.  S.  140,  6  Moore  P.  C.  C.  N.  S. 
369, 16  Eng.  Reprint,  765,  the  plaintiff  wslb 
being  conveyed  bj  the  defendant  in  his 
carriage  to  perform  certain  work  on  the 
defendant's  house.  Tlie  plaintiff  claimed 
that  because  of  negligent  driving  the  king- 
bolt of  the  carriage  broke,  the  horses  bolted, 
the  carriage,  was  overturned,  and  he  himself 
was  injured.  The  court  held  that  as  tliero 
was  no  evidence  of  gross  negligence  the 
plaintiff  could  not  recover.  This  decision 
wag  later  commented  upon  by  Smith,  L.  J., 
in  Coughlin  v.  Gillison  [1801)]  1  Q.  B.  145, 
as  follows:  "What  was  there  laid  down 
was  that,  if  you  undertake  to  drive  a  man 
in  your  carriage,  you  must  not  be  guilty  of 
gross  negligence  in  driving,  if  you  wish  to 
escape  liability  for  an  accident  to  him  while 
being  driven.'* 

And  by  Collins,  L.  J.,  in  these  words: 
"Tlie  plaintiff  had  intrusted  himeslf  to  the 
defendant  to  be  carried,  and  there  was  a 
clear  duty  on  the  part  of  the  bailee  towards 
the  hiulor  not  to  be  guilty  of  gross  negli- 
gence, causing  injury  to  him." 

In  Mayberry  v.  Sivey,  18  Kan.  291,  the 
plaintiff  was  an  invited  guest  of  the  defend- 
ant, who  was  driving  the  team.  Against  tlie 
protestations  of  the  plaintiff  and  his  request 
to  alight,  the  defendant  recklessly  raced  his 
horse  and  a  collision  ensued.  The  court  held 
that  the  defendant  was  liable;  all  allega< 
tions  being  proved  except  a  wilful  intention 
on  the  part  of  tlie  defendant  to  throw  the 
plaintiff  from  the  carriage.  In  Siegrist  v. 
Arnot,  10  Mo.  App.  197,  the  plaintiff  was  an 
impliedly  invited  guest  In  the  carriage 
owned  by  the  defendant,  a  livery  stable  keep- 
er, but  driven  by  his  servant.  The  court,  in 
holding  the  defendant  liable  for  injuries 
caused  by  the  horses  running  away,  laid 
down  the  rule  thus,  through  Judge  Thomp^ 
eon,  author  of  the  learned  treatise  on  negli- 
gence: "He  [the  defendant]  was,  .  .  . 
hound  to  bestow  upon  the  undertaking  which 
lie  voluntarily  assumed,  .  .  .  that  de 
gree  of  care  which  a  prudent  man,  having 
due  regard  for  his  social  obligations,  would 
have  bestowed  upon  it;  which,  escaping 
from  all  definition,  means  simply  that 
degree  of  care  which  a  jury  may  reasonably 
say  he  ought  to  have  bestowed  under  the  cir- 
cumstances and  considering  that  human  life 
was  in  his  keeping.  .  .  .  The  governing 
principle  here  is,  that  whenever  a  person 
undertakes  an  employment  which  requires 
care  or  skill,  whether  he  undertakes  it  for 
reward  or  gratuitously,  a  failure  to  exert 
the  measure  of  care  and  skill  appropriate 
to  such  employment  is  culpable  negligence. 


and  if  damages  result  therefrom  an  action 
will  lie." 

Tn  Patnode  v.  Foote,  153  App.  Div.  494, 
138  N.  Y.  Supp.  221,  the  plaintiff  had  been 
subpoenaed  by  defendant  as  a  witness  in  an 
action  in  which  defendant  was  a  party,  and 
was  invited  by  the  defendant  to  ride  with 
him  in  his  team  to  the  place  of  trial.  In 
sustaining  a  verdict  for  the  plaintiff,  the 
court  say:  "There  was  also  evidence  fully 
warranting  the  jury  in  finding  that  the  de- 
fendant drove  at  a  reckless  speed,  against 
plaintiff's  protest,"  and  the  collision  was 
due  to  defendant's  carelessness.  "A  person 
thus  invited  to  ride  stands  in  the  same  sit- 
uation as  a  bare  licensee  wOio  enters  upon 
real  property  which  the  licensor  is  under 
no  obligation  to  make  safe  or  keep  so,  but 
who  is  liable  only  for  active  negligence. 
.  .  .  The  obligation  of  one  who  invites 
another  to  ride  is  not  as  great  as  that  of 
the  owner  of  real  property  who  invites  an- 
other thereon,  especially  for  the  purposes 
of  trade  or  commerce,  because,  under  such 
circumstances,  the  one  wlio  gives  the  invi- 
tation is  bound  to  exercise  ordinary  care  to 
keep  such  property  reasonably  safe.  .  .  . 
Under  the  above  principles,  therefore,  one 
who  invites  another  to  ride  is  not  bound  to 
furnish  a  sound  vehicle  or  a  safe  horse.  If 
he  should  have  knowledge  that  the  vehicle 
was  unfit  for  transportation  or  the  horse 
unsafe  to  drive,  another  element  would 
arise,  and  he  might  be  liable  for  recklessly 
inducing  another  to  enter  upon  danger. 
Tliese  latter  elements,  however,  are  not  in- 
volved in  the  present  action,  and  the  duty 
of  the  defendant  toward  the  plaintiff  only 
was  to  use  ordinary  care  not  to  increase  the 
danger  of  her  riding  with  him  or  to  create 
any  new  danger." 

in  Pigeon  v.  Lane,  80  Conn.  237,  67  Atl. 
886,  11  Ann.  Cas.  371,  the  trial  court  di- 
rected a  verdict  for  the  defendants  on  the 
ground  that  the  plaintiff  and  the  servant  of 
the  defendants,  through  whose  want  of  due 
care  the  plaintiff  was  injured,  were  fellow 
servants.  Tlie  supreme  court  of  errors  re- 
versed this  ruling,  and  said,  obiter,  that  if 
the  plaintiff  was  injured  while  riding  upon 
the  sleigh  as  a  mere  licensee  the  defendants 
could  be  liable  only  for  her  active  negligence 
in  causing  the  injury  by  which  the  danger 
of  riding  upon  the  conveyance  was  increased 
or  a  new  danger  created. 

In  Beard  v.  Klusmeier,  158  Ky.  163.  50 
L.K.A.(N.S.)  1100,  164  S.  W.  319,  Ann.  Cas, 
1915D,  342,  the  defendant  was  racing  at 
midnight  with  another  automobile.  The 
plaintiff  protested  and  begged  to  be  allow^od 
to  alight.  The  defendant  refused  and  the 
accident  followed.  The  court  l>eld  the  de- 
fendant liable,  and  declared  it  to  be  the 
defendant's  duty,  upon  inviting  the  plain- 
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tiff  to  ride  as  a  guest  in  his  automobile,  to 
use  ordinary  care  not  to  increase  the  plain- 
tiff's danger  nor  to  create  any  new  danger* 
sucii  as  by  fast  and  reckless  driving. 

In  Fitzgerald  v.  Boyd  (1914)  123  Md. 
497,  91  Atl.  547,  the  accident  was  caused  by 
the  defendant,  against  the  protest  of  the 
plaintiff,  attempting  to  pass  another  auto- 
mobile upon  a  slippery  pavement  at  a 
rapid  pace.  The  car  skidded,  struck  a  tele- 
graph ]>ole,  and  the  plaintiff,  an  invited 
guest,  was  thrown  out  and  injured.  The 
action  was  sustained  and  the  doctrine  of 
Patnode  v.  Foote  and  Beard  v.  Klusmeier, 
before  cited,  was  accepted  as  the  true  and 
correct  rule. 

In  Perkins  v.  Galloway  (1915)  194  Ala. 
2ft5,  L.R.A.1916E,  1190,  69  So.  875,  the  rule 
was  expressed  as  follows:  "The  express  or 
implied  duty  of  the  car  owner  and  driver  to 
the  occupant  of  the  car  is  to  exercise  reason- 
able care  in  its  operation  not  to  unreason- 
ably expose  to  danger  and  injury  the  oc- 
cupant by  increasing  the  hazard  of  that 
method  of  travel.  He  must  exercise  the 
care  and  diligence  which  a  man  of  reason- 
able prudence,  engaged  in  like  business, 
would  exercise  for  his  own  protection  and 
the  protection  of  his  family  and  property, — 
a  care  which  must  be  reasonably  commen- 
surate with  the  nature  and  hazards  attend- 
ing this  particular  mode  of  travel.  .  .  . 
Failing  in  this  duty,  he  will  be  liable  to  the 
occupant  or  guest  of  the  car  for  injuries 
the  result  of  such  carelessness  or  lack  ot 
diligence." 

The  last  word  in  Massachusetts  is  to  be 
found  in  Massaletti  v.  Fitzroy,  228  Mass. 
487,  L.R.A.1918C,  264,  118  N.  E.  168.  The 
facts  in  that  case  were  that,  while  staying 
with  the  defendant  as  her  guest,  the  plain- 
tiff went  out  with  the  defendant  in  her 
automobile  driven  by  a  chauffeur  who  was 
furnished  by  the  owner  of  the  garage  where 
the  car  was  kept.  The  machine  was  over- 
turned and  the  plaintiff  injured.  The  jury 
found  that  while  driving  the  machine  the 
chauffeur  was  the  defendant's  servant,  that 
the  accident  was  caused  by  his  negligence, 
but  the  plaintiff  did  not  contend  that  the 
chauffeur  was  guilty  of  gross  negligence. 
Thereupon  the  presiding  justice  directed  a 
verdict  for  the  defendant,  and  this  ruling 
was  sustained  by  the  law  court  on  the  au- 
thority of  West  V.  Poor,  196  Mass.  183,  11 
L.R.A.(N.S.)  936,  124  Am.  St.  Rep.  641,  81 
N.  E.  960,  where  it  was  held  that  a  defend- 
ant who  invites  a  plaintiff  to  ride  gratis 
in  his  carriage  is  liable  to  the  same  extent 
that  a  gratuitous  bailee  is  liable,  that  is, 
only  for  so-called  gross  negligence.  The 
opinion  most  learnedly  discusses  the  question 
of  degrees  of  negligence,  as  we  have  before 
observed,  and  also  the  authorities  both  in 


England  and  this  country  upon  the  ques- 
tion of  gratuitous  bailments,  and  overrule 
ing  Gill  V.  Middleton,  105  Mass.  477,  7  Am. 
Rep.  548,  where  it  was  held  that  a  land- 
lord who  gratuitously  undertook  to  make 
repairs  could  be  held  responsible  for  lack 
of  ordinary  care.  In  conclusion  the  court 
said:  "Approaching  the  question  apart 
from  authority  we  are  led  to  the  same  con- 
clusion. Justice  requires  that  the  one  who 
undertakes  to  perform  a  duty  gratuitously 
should  not  be  under  the  same  measure  of 
obligation  as  one  who  enters  upon  the  same 
undertaking  for  pay.  There  is  an  inherent 
difficulty  in  stating  the  difference  between 
the  measure  of  duty  which  is  assumed  in 
the  two  cases.  But  justice  requires  that  to 
make  out  liability  in  case  of  a  gratuitous 
undertaking  the  plaintiff  ought  to  prove  a 
materially  greater  degree  of  negligence  than 
be  has  to  prove  where  the  defendant  is  to 
be  paid  for  doing  the  same  thing.  It  is  a 
distinction  which  seventy-five  [to  one  hun- 
dred and  ninety-five]  years*  practice  in  this 
commonwealth  has  shown  is  not  a  too  in- 
definite one  to  be  drawn  by  the  judge  and 
acted  upon  by  the  jury." 

Without  adopting  the  terminology  of  this 
opinion  as  to  degrees  of  negligence,  nor  ita 
reasoning  which  makes  the  degree  of  care 
depend  upon  the  matter  of  compensation, 
yet  we  find  in  it  in  some  respects  a  common 
ground  of  legal  principle. 

The  foregoing  decisions  give  expression  in 
varying  forms  to  substantially  the  same 
fundamental  principle  and  lead  to  the  same 
essential  inquiry,  viz..  Did  the  defendant 
exercise  toward  his  invited  guest  that  degree 
of  care  and  diligence  which  would  seem  rea- 
sonable and  proper  from  the  character  ot 
the  thing  undertaken?  The  thing  under- 
taken was  the  transportation  of  the  guest 
in  the  defendant's  automobile.  The  act  it- 
self involved  some  danger,  because  the  in- 
strumentality is  commonly  known  to  be  a 
machine  of  tremendous  power,  high  speed, 
and  quick  action.  All  these  elements  may 
be  supposed  to  have  been  within  the  con* 
templation  of  the  guest  when  she  accepted 
the  invitation.  In  a  sense  she  may  be  said 
to  have  assumed  the  risks  ordinarily  aris- 
ing  from  these  elements,  provided  the  ma- 
chine is  controlled  and  managed  by  a  rea- 
sonably prudent  man  who  will  not  by  his 
own  want  of  due  care  increase  their  dan- 
ger or  subject  the  gtiest  to  a  newly  created 
danger.  In  other  words,  we  conceive  the 
true  rule  to  be  that  the  gratuitous  under- 
taker shall  be  mindful  of  the  life  and  limb 
of  his  guest,  and  shall  not  unreasonably 
expose  her  to  additional  peril.  This  would 
seem  to  be  a  sane,  sound,  and  workable  rule; 
one  consistent  with  established  legal  princi- 
ples and  just  to  both  parties.    It  leaves  the 
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determination  of  the  issue  to  the  jury  as  a 
(jaestion  of  fact. 

Tried  by  this  test  we  are  conB trained 
to  say  that  the  verdict  of  the  jury  fasten- 
mg  liability  upon  the  defendant  in  the  case 
at  bar  is  not  so  palpably  wrong  that  it 
should  be  set  aside.  His  conduct  bordered 
upon,  if  it  did  not  actually  reach,  reckless- 
ness. It  did  not  evince  that  regard  for  the 
safety  of  his  paasengers  which  is  required. 
Tlie  jury  were  warranted  in  beUeviag  that 
he  was  familiar  with  the  premises  and  knew 
that  he  was  approaching  a  grade  crossing, 
a  place  of  acknowledged  danger.  The 
vfaistle  had  been  blown  and  the  automatic 
bell  was  ringing.  When  within  2  or  3  rods 
of  the  crossing  the  plaintiff  exclaimed,  ''The 
engine!"  as  the  train  came  in'  sight  around 
a  bend  in  the  road.  Thereupon  the  defend* 
ant  slowed  the  automobile  a  little,  looked 
Qp  and  saw  the  train,  and  then  as  he  ap< 
proached  within  12  or  15  feet  of  the  cross- 
ing he  increased  the  speed,  attempted  to 
cross  in  front  of  the  oncoming  train,  and 
the  sad  catastrophe  instantly  followed.  His 
ovs  life  was  sacrificed,  Miss  Mitchell  lost 
both  feet,  and  the  plaintiff  was  seriously 
mjured.  We  cannot  say  that  the  jury  erred 
in  finding,  as  they  must  have  found,  that 
the  defendant  unreasonably  exposed  the 
plaintiff  to  a  terrible  hasard,  and  created 
1  new  peril  which  she  could  be  held  neither 
to  have  anticipated  nor  to  have  assumed. 
Such  conduct  was  a  breach  of  duty  on  his 
part. 
2.  Plaintiff's     alleged     contributory     negli* 

gence. 

The  plaintiff  cannot  be  held  guilty  oi 
contributory  nef^igence,  as  is  earnestly 
urged  by  the  defendant.  The  negligence 
complained  of  was  the  act,  not  of  the  rail- 
road company,  hut  of  the  defendant  in  the 
management  of  the  machine,  and  no  act  or 
^ilure  to  act  on  the  part  of  the  plaintiff 
ttn  be  deemed  the  proximate  cause  of  the 
sceident.  She  had  neither  direction  nor 
control  of  its  operation.  That  was  abso- 
lutely within  his  power.  She  neither  con- 
tented to  nor  acquiesced  in  the  particular 
management  or  mismanagement  that  caused 
the  tragedy.  She  was  a  stranger  in  the  lo- 
cality and  was  sitting  quietly  on  the  back 
<^t,  in  full  and  justifiable  reliance  upon 
hii  capacity  as  a  competent  driver.  She 
vas  not  inattentive,  because  she  was  ap< 
parent ly  the  first  to  perceive  the  train  and 
tt  once  gave  warning.  He  heard  her  ex- 
cltmation.  Had  he  heeded  it  and  stopped, 
u  he  might  have  done,  all  would  have  been 
»ell.  Instead,  he  hesitated,  then  put  on 
*peed  and  plunged  rashly  into  obvioxis  peril, 
into  the  very  jaws  of  death.  She  was  power- 
less to  prevent  it.  Clearly,  no  blame  can 
he  attached  to  the  plaintiff. 

LRA.1918D. 


3.  Damages. 

The  damages  awarded  Mrs.  Avery,  while 
large,  do  not  impress  us  as  to  extravagant 
or  exorbitant  as  to  require  reduction  by 
the  court.  Mrs.  Avery  was  twenty -eight 
years  old.  Her  injuries  were  serious.  Ob* 
jectively  they  consisted  of  a  scalp  wound  on 
i-the  head  and  a  fractured  pelvis.  Subject- 
ively they  consisted  of  a  nervous  shock  or 
collapse  with  its  attendant  ills,  which  still 
remain  with  her.  She  is  suffering  from  a 
retroverted  uterus,  and  seven  months  after 
the  collision  she  had  a  miscarriage  while 
three  months  in  pregnancy.  The  plaintiffs' 
physicians  state  that  in  their  opinion  she 
can  never  give  birth  to  a  child,  because  of 
the  changed  conditions  due  to  the  pelvic 
break.  Her  suffering  was  intense  and  her 
injuries  are  in  a  degree  permanent.  Under 
all  these  circumstances  we  cannot  say  that 
the  finding  of  the  jury  must  be  deemed  so 
excessive  as  to  require  action  on  our  part. 

Mr.  Aver3r*s  verdict  was  $1,483.33.  Con- 
sidering the  amount  of  his  legitimate  cash 
disbursements  and  all  other  elements,  we 
think  $1,000  would  be  ample  compensation 
for  all  damages  sustained  by  htm. 

Exception. 

The  plaintiff  introduced  the  locomotive 
engineer,  who  testified  that  at  the  time  and 
place  of  accident  the  train  was  running  at 
the  rate  of  8  or  10  miles  an  hour.  He  fur- 
ther testified  that  that  was  his  usual  speed 
on  that  train  in  approaching  that  crossing, 
and  it  was  necessary  that  the  train  should 
not  be  running  at  a  greater  speed  at  that 
point  in  order  to  make  its  stop  at  the  sta* 
tion  which  lies  beyond.  Another  witness,  a 
bystander,  testified  that  he  did  not  think 
the  train  was  going  very  fast,  not  faster 
than  it  usually  did  when  it  came  into  the 
station. 

The  defendant  introduced  as  a  witness 
a  civil  engineer,  who  was  asked  this  ques- 
tion :  "Have  you  timed  a  train  making  the 
ordinary  stop  at  the  station  in  Thomaston 
to  know  whether  it  could  make  its  ordinary 
stop  at  a  rate  of  more  than  10  miles  an 
hour  on  Knox  street?"  To  the  exclusion  of 
this  interrogatory,  exception  was  taken. 

There  was  no  error  in  this  ruling.  At 
best  the  answer  could  only  serve  to  con- 
tradict the  locomotive  engineer  on  an  im- 
material point, — his  opinion  as  to  the  limit 
of  speed  of  his  train  at  the  crossing  in  order 
to  make  the  stop  at  the  station.  It  did  not 
reach  the  actual  speed  at  which  the  train 
was  moving  at  the  time  of  the  accident, 
and  on  that  point  whether  the  train  was 
going  10  miles  an  hour  or  faster,  the  act 
of  the  defendant  in  attempting  to  cross  its 
path  would  have  been  equally  reprehensi- 
'  ble.     Moreover,   the  experimental   observa- 
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tions  which  the  witness  was  asked  to  nar- 
rate were  made  at  a  subsequent  date,  not 
confined  to  this  particular  train,  and  were 
clearly  within  the  excluding  rule  of  res 
inter  alios  acta. 

Our  conclusion  therefore  is  as  follows: 
In  the  action  brought  by  Edna  Avery,  the 
motion  and  exception  are  overruled. 


In  the  action  brought  by  A.  Ferdinand 
Avery,  the  exception  is  overruled  and  the 
motion  sustained,  unless  the  plaintiff  with- 
in thirty  days  from  the  filing  of  the  certifi- 
cate of  decision  files  a  remittitur  of  the 
amount  of  the  verdict  above  $1,000.  If 
such  remittitur  is  filed,  motion  overruled. 
I      So  ordered. 


MISSOURI  SVPKSMfi  COURT. 

(Division  No.  I.) 

EDWARD  H.  HAMILTON,  Admr.,  etc.,  of 
J.  N.  Hamilton,  Deceased,  Appt., 

V. 

EDWARD  B.  PRYOR  et  al.,  Receivers  of 
Wabash   Railroad  Company,  Respts. 

(—  Mo.  -—,  201  S.  W.  660.) 

Carrier  —  failure  to  protest  against 
trespass  by  passen^r  —  invitation  to 
future  use. 

A  railroad  company  does  not,  by  failing 
to  expel  a  passenger  on  a  stock  train  when 
he  attempts  to  gain  information  by  the  use 
of  a  dangerous  path  designed  for  employees 
when  a  safe  way  has  been  provided  for  pas- 
sengers, or  to  protest  against  such  act,  in- 
vite him  to  pursue  the  same  dangerous 
course  on  future  occasions  so  as  to  be  liable 
in  case  he  is  injured  thereby. 
For  other  cases,  see  Carriers,  II.  g,  i,  a,  in 

Dig.  1-52  N.  8. 

{Woodson,  J.,  dissents.) 
(March  4,   1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Chariton  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused 
by  the  negligence  of  defendants  in  the  main- 
tenance and  operation  of  the  railroad. 
Affirmed. 

Statement  by  Broivn,  C: 

This  is  a  suit  for  $10,000,  brought  in  the 
Chariton  circuit  court  by  tlie  plaintiff,  as 


administrator  of  the  estate  of  J.  N.  Hamil- 
ton, deceased,  against  the  receivers  of  the 
Wabash  Railroad  Company  on  account  of 
the  death  of  the  intestate,  alleged  to  have 
been  caused  by  negligence  in  the  mainte- 
nanee  and  operation  by  the  railroad.  The 
accident  occurred  on  October  20,  1914.  The 
deceased  was,  at  the  time  of  his  death, 
unmarried,  and  had  no  children,  either 
natural  or  adopted.  The  negligence  charged 
in  the  petition  and  relied  on  in  evidence  con- 
sists in  the  maintenance  of  the  railway 
tracks,  buildings,  and  office  in  the  manner 
described,  and  inviting  their  use  in  the 
transaction  of  business  with  it.  The  answer 
is  a  general  denial  and  a  plea  of  con- 
tributory negligence,  which  is  denied  by  the 
reply. 

The  statement  of  facts  contained  in  ap* 
pellant's  brief  is  as  follows: 

"On  the  20th  day  of  October,  1914,  J.  N. 
Hamilton,  deceased,  delivered  to  the 
respondents,  at  their  station  at  Salisbury, 
Missouri,  for  shipment  to  the  National 
Stockyards,  Illinois,  one  car  of  cattle,  which 
car  the  respondents  accepted  and  agreed  to 
deliver  at  its  point  of  destination.  The 
custom  of  respondents,  where  shipments  of 
stock  were  received  at  points  west  of  Mo* 
berly,  was  to  run  the  car  into  the  switch- 
yards at  Moberly  and  at  that  point  re* 
make  the  train  for  the  balance  of  the  jour- 
ney. Deceased,  Hamilton,  accompanied  the 
shipment  of  stock  from  Salisbury  to  Mober- 
ly. In  this  particular  case  the  train 
reached  Moberly  about  6  P.  M.  on  the  28th 
day  of  October,  1914,  and  the  deceased,  J". 
N.   Hamilton,   was  advised   that  the   train 


Note*  •—  As  to  places  within  implied  invi* 
tation  extended  to  passengers  or  persons  on 
business  at  railroad  station,  see  note  to 
Price  V.  Pecos  Valley  k  N.  E.  R.  Co.  L.R.A. 
1915B,  827. 

The  degree  of  care  toward  passengers  at 
citations  is  considered  in  the  note  to  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Woods,  33  L.R.A. 
(N.S.)  865;  and  see  later  cases,  Hunt  t. 
New  York,  N.  H.  &  H.  R.  Co.  40  L.R.A. 
(N.S.)  778;  Neville  v.  Southern  R.  Co.  40 
L.R.A.(N.S.)  995;  Woodbury  v.  Maine  C. 
R.  Co.  43  L.R.A.(N.S.)  682;  Bradley  v. 
Lake  Shore  &  M.  S.  R.  Co.  44  L.R.A. (N.S.) 
1148;  Barnett  v.  Minneapolis  &  St.  L.  R. 
Co.  48  L.R.A.(N.S.)    262;    and  Johnson  v. 
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Florida  East  Coast  R.  Co.  50  L.R.A.(N.S.) 
561. 

The  duty  of  a  carrier  toward  a  caretaker 
accompanying  a  shipment  of  live  stock  is 
considered  in  the  notes  to  Muldoon  v. 
Seattle  City  R.  Co.  22  L.R.A.  794.  and  Otto 
v.  Chicago,  B.  &  Q.  R.  Co.  31  L.R.A.  (N.S.) 
632:  and  see  later  ca.ses.  Losev  v.  Atchison, 
T.  &  8.  P.  R.  Co.  33  L.R.A.<N.S.)  414,  and 
Norfolk  Southern  R.  Co.  v.  Chatman,  L.R.A. 
1917F,  1128. 

Other  questions  relating  to  the  duty  of 
a  carrier  as  to  conditions  at  stations  may  be 
found  bv  consulting  the  L.R.A.  Indexes  un- 
der the"^  title  "Carriers,"  subtitle,  "Safety 
of  stations,  approaches,  and  platforms,*" 
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would  depart  for  the  point  of  destination 
about  10:55  P.  M.  of  that  date,  which  was 
iU  bciiedule  time.  It  is  not  the  custom  of 
the  companr  to  run  their  freight  cars,  on 
which  shipments  of  stock  are  loaded,  to  the 
main  pasi»enger  depot  in  the  city  of  Mo- 
berlr;  but  they  are  stopped  at  a  point  about 
a  quarter  of  a  mile  west  of  said  main  pas- 
senger depot.  The  consignors  of  the  stock 
accompanying  the  shipment  are  put  off  at 
said  point  west  of  said  main  passenger 
depot,  and  when  the  shipper  boards  the 
train  for  the  latter  part  of  the  journey  it 
is  necessary  and  was  the  custom  for  him  to 
return  to  what  is  known  as  the  yard  ofAce, 
in  the  switchyards,  to  obtain  information 
from  the  person  in  charge  as  to  the  exact 
location  of  the  caboose  on  the  train  which 
carries  his  cattle,  and  then  to  go  out  over 
the  tracks  of  defendants  to  such  caboose. 
The  only  passageway  afforded  by  respond- 
ents to  reach  said  yard  ofllce  is  a  cinder 
path,  bounded  on  the  south  by  a  high  board 
fence  and  on  the  north  by  the  south  rail 
of  the  main  passenger  track  over  which 
respondents'  passenger  trains  are  run.  Said 
cinder  path  is  in  fact  a  south  boundary  of 
respondents'  switchyards.  The  switchyards, 
where  the  yard  office  is  located,  contain  a 
large  number  of  tracks,  a  myriad  of  switch 
and  signal  lights,  and  switch  engines.  In 
theiie  switchyards  all  of  the  trains  going  in 
four  directions  out  of  Moberly  are  made  up. 
Freight  and  passenger  engines  and  cars  are 
wmiinually  passing  to  and  fro  over  said 
tracks  in  said  switchyards,  and  at  all  times 
Wis  and  whistles  are  sounding,  all  of 
which  make  a  condition  extremely  confusing 
to  one  not  accustomed  to  frequenting  said 
switchyards.  The  distance  between  said 
high  board  fence  mentioned  above  and  the 
s«mth  rail  of  the  passenger  track  is  ap- 
proximately 10  feet  until  one  reaches  the 
east  end  of  the  yard  office,  at  which  point 
the  distance  between  the  south  rail  and  the 
northeast  corner  of  the  yard  office  is  6  feet 
and  2  inches.  At  a  point  4  feet  from  the 
nortlieast  corner  of  the  yard  office  a  window 
i-i  constructed  in  said  yard  office,  which  ex- 
tends a  distance  of  8  inches  north  from  the 
Mde  of  the  yard  office,  leaving  a  clear  space 
«t  that  point  of  5  feet  0  inches  between  said 
window  and  the  south  rail  of  the  main  pas- 
*<n;jer  track.  Parts  of  passenger  engines 
p^*sin|T  over  said  main  tracks  extend  on 
either  side  of  said  rail  for  a  distance  of  ap- 
proximately 2  feet,  so  that,  when  a  passen- 
ppr  engine  is  passing  said  yard  office  at  a 
P'>int  opposite  the  window  aforesaid,  the 
Hear  «paoe  is  approximately  3  feet  C  inches. 
T!>e  yard  office  contains  two  doors,  one  on 
the  west  end  and  one  on  the  east  end.  The 
shippers  of  live  stock  who  frequented  said 
office  for  information   use  either  door  they 


choose.  On  the  night  in  question,  the  de- 
ceased, J.  N.  Hamilton,  entered  said  switch- 
yards at  a  point  about  300  yards  east  of 
said  yard  office  through  a  turnstile,  and  was 
proceeding  west  along  said  cinder  path  to 
the  west  door  of  the  yard  office  for  the  pur- 
pose of  procuring  information  as  to  his 
train  until  he  reached  a  point  on  the  north 
side  of  the  yard  office,  as  aforesaid.  At 
that  point  respondents'  east-bound  train 
No.  28  passed  and  the  engine  thereon  struck 
the  said  J.  N.  Hamilton  and  instantly  killed 
him." 

Certain  exhibits,  consisting  of  a  map  and 
photographs,  were  in  evidence,  which  will  be 
considered  in  explanation  of  the  statement, 
as  well  as  testimony  which  may  be  helpful 
in  understanding  it.  At  the  close  of  plain- 
tifTs  evidence  the  respondents  asked  and  the 
court  gave  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  upon  which  a  ver- 
dict was  rendered  and  the  judgment  en- 
tered, from  which  this  appeal  is  taken. 

Messrs  Gilbert  Lamb  and  Roy  W. 
Rucker  for  appellant. 

Messrs  J.  L.  Minnis.  N.  S.  Brown,  and 
J.  A.  Collet,  for  respondents: 

The  railroad  company  could  not  be  con- 
victed of  negligence  upon  the  ground  of 
failure  to  provide  a  reasonably  safe  ap- 
proach to  the  yard  office,  neither  could  it 
be  convicted  of  negligence  for  requiring 
shippers  to  cross  its  railroad  tracks  in  order 
to  reach  their  trains 

8  Thomp   Neg   §  2600 

Deceased  was  guilty  of  such  contributory 
negligence  in  knowingly  walking  into  the 
face  of  the  train  as  it  approached  him  as  to 
bar  his  recovery. 

Laun  V  St.  Louis  &  S.  F.  R  Co  210  Mo 
563,  116  S!  \V  553;  Reeves  v.  Kansas  City, 
St.  L.  A  C  R.  Co.  251  Mo.  169.  158  S  W  2; 
Watson  V  Mound  City  Street  R.  Co  133  Mo. 
246,  34  S.  VV.  573;  Sinclair  v.  Oiicago,  B. 
&  K.  C  R.  Co.  133  Mo.  233.  34  S  W  TO, 
Schmidt  v  Missouri  P.  R  Co  191  Mo.  228, 
3  L.R.A.(X.S.)   106,  00  S.  W    1.36. 

It  was  proper  for  the  court  to  refuse  to 
permit  the  jury  to  speculate  or  conjecture 
as  to  where  the  injury  resulted  to  de- 
ceased, that  being  a  matter  necessary  to  be 
proved  by  the  evidence. 

Warner  v.  St.  Louis  &  M.  River  R.  Co.  178 
Mo.  134,  77  S.  \V.  67;  Graefe  v.  St.  Louis 
Transit  Co.  224  Mo.  262,  123  S.  W.  835. 

Brown,  C,  filed  the  following  opinion: 
Tlie  sole  question  presented  by  this  record 
is  whether  the  plaintiff's  evidence  made  a 
cause  that  should,  under  the  pleadings,  have 
been  submitted  to  the  jury.  This  question 
presented  itself  in  two  aspects,  the  first  of 
which  is  whether  it  tends  to  prove  that  the 
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respondents  were  negligent  in  the  construc- 
tion and  maintenance  of  its  yard.  The  other 
is  whether,  if  the  respondents  were  negligent 
in  that  respect,  the  appellant  was  guilty  ot 
negligence  contributing  to  the  injury  which 
caused  his  death.  While  the  appellant  stood 
in  the  relation  of  a  prospective  passenger 
to  be  carried  from  Moberly  to  St.  Louis  on 
one  of  the  respondents'  trains,  the  relation 
was  modified  by  the  fact  that  he  was  a  ship- 
per and  caretaker  of  live  stock,  to  be  car- 
ried only  in  that  capacity,  upon  a  train  de- 
voted to  that  purpose  and  in  a  caboose 
furnished  for  his  comfort  and  convenience 
in  the  pursuit  of  the  object  of  his  journey 
Moberly  was  the  division  point  on  the  Wa- 
bash Railway  between  Kansas  City  and  St. 
Louis.  It  was  also  a  junction  point.  Its 
railway  yards  were  extensive  Many  freight 
trains  were  made  up  in  them.  The  east- 
bound  track  of  the  railroad  was  the  south 
track  in  the  yard.  The  west-bound  main 
track  came  next,  and  still  further  north 
were  many  tracks  upon  which  freight  trains, 
including  stock  trains,  were  made  up,  and 
from  which  they  started.  South  of  the 
main  east-bound  track  were  the  yardmas- 
ter's  office  and  general  yard  office  and  a 
lunch  room,  and  some  200  feet  east  of  these 
was  the  turnstile  by  which  people  entered 
the  3'ard.  In  making  up  stock  trains  for  St. 
Louis  the  caboose  would  stand  approximate- 
ly opposite  the  yard  office,  varying  some- 
what with  the  length  of  the  train,  so  that 
one  leaving  that  office  to  take  the  caboose 
would  cross  the  main  and  other  interven- 
ing tracks. 

The  deceased  had  come  to  Moberly  on  the 
railroad  that  afternoon  with  a  carload  of 
stock  destined  for  St.  Louis,  which  he  in- 
tended to  accompany.  He  was  twenty-three 
years  old,  bright,  strong,  and  active,  en- 
gaged in  farming  and  raising  and  handling 
stock,  of  good  habits,  and  had  accompanied 
his  stock  to  St.  Louis  through  these  yards 
on  former  occasions.  His  uncle  was  with 
him  in  Moberly,  where  they  attended  a 
celebration  held  by  the  Coon  Club,  which 
seems  to  have  been  a  social  club  with  con- 
vivial tastes,  and  an  hour  or  so  before  it  was 
time  for  his  train  to  leave  his  uncle  took 
him  to  the  railway  yard  in  his  automobile 
He  dismounted  and  entered  the  yard 
through  the  turnstile  in  a  high  board  fence, 
which  inclosed  it  on  the  south,  and  stood  on 
a  cinder  path,  10  feet  wide,  between  the 
fence  and  the  east-bound  track.  He  turned 
west,  passing  between  the  track  and  Die 
fence  for  a  distance  of  something  less  than 
200  feet,  where  the  fence  turned  diagonally 
away  from  the  railroad  track  and  attached 
itself  to  the  northeast  corner  of  the  lunch 
room,  which  was  the  first  or  most  easterly 
of  the  little  group  of  buildings  constitut- 


ing the  headquarters  of  the  yard  force.  The 
next  of  these  buildings  was  the  yard  office, 
where  the  employees  handled  the  yard 
work.  The  fence  extended  from  the  west 
line  of  the  lunch  room  to  the  southeast  cor- 
ner of  this  building,  where  there  was  a  door 
entering  a  room  fitted  up  with  benches  for 
the  accommodation  of  such  persons  as  might 
have  business  in  the  yard,  and  was  also  con- 
nected, through  wickets,  with  the  workin^^ 
force  that  occupied  the  room  on  the  west 
side  of  the  building.  This  workroom  was 
forbidden  to  the  public  by  a  sign  over  the 
door.  Its  accommodations  to  outsiders  con- 
sisted of  one  chair  Thus  the  public  was  ad- 
mitted to  the  yard  office  through  a  gate  and 
over  a  cinder  path  10  feet  wide,  leading  to 
the  lunch  room,  and  ending  there  in  a  large 
open  space,  which  it  bounded  o*.i  the  west, 
and  upon  w^hich  its  only  public  door  opened. 
To  get  to  the  private  door,  to  which  the  de- 
ceased is  said  to  have  been  going,  he  must 
have  ignored  all  these  plain  invitations  to 
pass  through  the  narrow  way,  the  mainte- 
nance of  which  is  the  wrong  charged  as  the 
foundation  of  this  suit. 

W^as  the  railway  company  negligent  in 
the  construction  of  this  plant?  If  it  waa 
not,  then  the  respondents  are  not  negligent 
in  maintaining  it,  for  there  is  nothing  in  the 
testimony  to  indicate  any  change  in  the  con- 
ditions. It  had  provided  an  entrance  to  ita 
yard  at  this  point  perfectly  safe,  convenient, 
and  ample  for  all  purposes  connected  with 
his  business.  A  cinder  path  10  feet  wide 
had  been  established  outside  its  track  svb- 
tern  leading  to  a  perfectly  clear  plot  of 
ground,  ample  in  extent  and  safe  and  con- 
venient in  character,  leading  into  the  offices 
provided  for  the  transaction  of  his  business, 
as  well  as  into  a  room  where  employees 
and  visitors  alike  might  satisfy  their  hun- 
ger All  this  seems  to  have  been  perfectly 
done,  and  no  way  is  suggested  how,  up  to 
this  point,  it  could  be  improved.  West  of 
this,  however,  an  observation  window  had 
been  placed  in  front  of  the  office,  facing  the 
track,  and  extending  8  inches  beyond  the 
line  of  the  front  in  such  a  manner  as  to 
enable  the  occupant  to  look  up  and  down  the 
track.  The  entire  structure  is  alleged  to 
have  been  negligently  placed,  because  this 
window  approached  the  track  to  within  a 
distance  of  5  feet  6  inches,  so  that,  when  a 
passenger  train  went  by,  its  projections  ex- 
tended to  a  point  only  3  feet  6  inches  from 
the  window.  The  alleged  negligence  con- 
sists of  this  proximity,  although  there  is  no 
evidence  tending  to  show  that  it  did  not 
afford  an  ample  space  of  perfect  safety  to  a 
careful  man,  with  the  whole  situation  be- 

1'  fore  him,  attempting  to  use,  with  ordinary 
care,  this  space  for  passage.  There  is 
nothing  in  the  evidence  indicating  any  at- 
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tempt  on  his  part  to  do  so.  The  evidence 
leads  us  to  the  question  why  he  did  not 
occupy  this  space^  instead  of  the  »pace  lued 
by  the  engine  in  passing,  and  drops  us  there. 
Had  the  space  been  greater,  with  the  same 
result,  this  question  would  have  remained. 
He  was  not  only  acquainted  with  the  sit- 
uation, but  had  all  its  physical  features  be- 
fore him  at  the  time, — tha  projection  of  the 
window  <m  one  side  and  the  track  iteelf  on 
the  other.  His  final  destination  was  across 
both  these  main  tradu,  and  not  along  them, 
for  his  caboose  sat  on  one  of  the  many 
tracks  to  the  north  of  them.  Had  he  started 
to  cross  after  having  ascertained  its  posi- 
tion, his  duty  of  self-protection  would  have 
been  to  ascertain  and  realize  where  the 
tracks  were,  and  to  be  watehfnl  both  east 
aod  west  to  ascertain  the  approach  of  all 
trains  on  all  tracks,  and  hia  performance  of 
this  dutv  would  have  been  the  measure  of 
his  safety.  We  fail  to  see  why  it  was  not 
just  as  foolish  to  pnt  himself  in  the  way  of 
the  train  on  the  east-bound  track  while 
valking  beside  it,  as  while  crossing  it.  The 
railroad  company  had  provided  a  safie,  com* 
fortable,  and  obvioua  place  lor  him  to  as- 
eertain  the  position  of  his  caboose,  of  which 
he  did  not  avail  himself.  In  doing  this,  and 
keeping  it  in  a  sale  condition  for  such  use, 
it  performed  its  full  duty,  even  though  there 
vas  another  place  not  nearly  so  easy  of  ap- 
proach and  obviously  not  intended  for  that 
purpose,  at  which  it  was  possible  for  him  to 
get  the  same  information. 

The  appellant  does  not  seem  to  dispute 
this,  bnt  does  insist,  with  vigor  and  inge- 
nuity, that  by  not  having  put  him  out,  or 
protested  in  any  form,  when  he  had  previ- 
(lUiilT  called  at  the  west  door  for  the  same 
information,  which  he  asks  us  to  presume 
be  was  seeking  on  this  occasion,  it  had  in- 
cited him  to  again  pursue  the  same  danger- 
ous course,  and  must  therefore  take  meas- 
ures for  his  safety  in  doing  so.  The  same 
argument  would  apply,  with  equal  force,  to 
a  ca«e  in  which  he  had  without  rebuke,  in 
the  presence  of  the  agents  of  the  company, 
crawled  under  a  car  standing  upon  the  track 
between  him  and  his  cabooee,  and  had  after- 
ward met  with  disaster  in  an  attempt  to 
perform  the  same  feat.  Thie  reason  for  this 
is  evident.  In  each  case  the  danger,  as  far 
as  it  existed,  is  clearly  open  to  all  persons 
of  ordinary  intelligence  at  the  time  of  the 
performance  of  the  act.  In  the  example  we 
have  given  a  car  is  standing  on  tlie  track  for 
the  very  purpose  of  being  moved,  and  the 
second  trial  is  made  at  the  very  instant  that 
purpose  is  being  accomplished.  So,  in  this 
ease  all  the  facts  were  open  to  the  observa- 
tion of  the  deceased  at  the  time  he  made  his 


first  trip  over  the  fatal  ground;  but  it  was 
safely  timed,  as  no  train  was  approaching. 
This  result  gave  him  no  reason  for  the  ab- 
surd assumption  that  it  would  always  re- 
main clear.  Nothing  but  watchfulness  could 
have  averted  the  disaster  in  either  case.  The 
danger  was  such  that  the  facts  in  which  it 
consisted  were  open  and  visible  at  every 
stage  of  the  transaction. 

The  appellant  cites  numerous  cases,  sev- 
eral of  them  determined  in  this  court,  in 
support  of  his  contention.  The  Missouri 
cases  assist  us  greatly  in  making  an  Intel* 
ligible  statement  of  rules  long  established  in 
this  state  covering  the  whole  ground  of  this 
controversy.  In  Murphy  v.  Wabash  R.  Co. 
115  Mo.  Ill,  21  S.  W.  862,  the  injured  man 
was  a  locomotive  engineer  in  the  defendant's 
service,  in  charge  of  an  engine  hauling  a 
train  on  its  road.  While  on  the  trip  the 
hose  between  the  tank  and  the  boiler  began 
to  leak,  making  it  necessary  for  him  to 
swing  outside  the  tank  to  tighten  a  nut. 
While  doing  this  he  was  dragged  off  by  the 
end  of  a  fence,  which  extended  to  within  6  or 
8  inches  of  the  bottom  of  the  passing  tender 
and  16  or  18  inches  at  the  top.  The  opinion 
of  Judge  Black  in  that  case  placed  the  right 
to  recover  upon  the  ground  that,  under  the 
evidence,  it  was  the  duty  of  the  plaintiff  to 
run  his  train  upon  that  track,  and  to  stop 
the  leak,  which  made  it  proper  for  him  to 
take  the  position  outside.  Neither  of  these 
elements  of  necessity  or  propriety  is  in  this 
ease.  In  Charlton  v.  St.  Louis  &  S.  F.  R. 
Co.  200  Mo.  413,  98  S.  W.  629,  a  brakeman 
who,  in  the  performance  of  his  duty,  was 
climbing  the  ladder  on  the  side  of  a  car  in 
a  train  being  operated  by  a  crew  of  which 
he  was  a  member,  was  struck  by  a  water 
crane  too  close  to  the  track  to  permit  the 
performance  of  the  duty  in  safety,  and  was 
fatally  injured.  The  same  questions  were 
involved  as  in  the  Murphy  Case,  on  the  au- 
thority of  which  a  judgment  for  the  defend- 
ant was  reversed.  The  employee  had  no 
choice  of  a  place  in  which  to  run  the  train. 

In  Crawford  v.  Kansas  City  Stockyards 
Co.  216  Mo.  394,  114  S.  W.  .1057,  the  plain- 
tiff was  in  charge  of  a  train  load  of  stock 
backing  to  the  docks  of  the  stockyards  to 
be  unloaded.  In  the  proper  performance  of 
his  work  he  was  swinging  from  the  end  to  a 
side  ladder  of  one  of  the  cars  in  the  string 
while  it  was  in  motion,  when  he  was  struck 
by  the  door  of  a  chute  which  had  been 
opened  while  the  car  was  moving,  and  was 
injured.  This  court  held  "that  the  defend- 
ant had  reason  to  anticipate  that  a  stock 
attendant  was  liable  to  be  found  doing  just 
what  the  plaintiff  was  doing  when  the  ac- 
cident occurred,  and  that  it  owed  him  the 
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duty  to  keep  its  gates  shut  while  the  train 
was  passing;"  that  is  to  say,  the  plaintifT 
was  performing  his  duty  where  he  must  per- 
form it,  and  had  the  right  to  expect  that  it 
would  be  kept  in  its  normal  condition. 
Upon  the  question  of  contributory  negli- 
gence it  held  that  "if  the  plaintiff  saw  the 
gates  open  he  was  guilty  of  negli- 
gence in  not  taking  care  not  to  come  into 
collision  with  them."  We  can  find  nothing  in 
this  ease  to  assist  the  appellant.  In  George 
V.  St.  Louis  &  S.  F.  R.  Co.  226  Mo.  364,  125 
S.  W.  196,  this  court  held,  in  an  opinion  by 
Judge  Woodson,  setting  forth  its  reasons 
with  much  clearness  and  detail,  that  the  law 
will  not  presume  a  locomotive  engineer  to  be 
informed  of  the  exact  distance  from  the  road 
upon  which  he  runs  to  a  building  near 
enough  to  endanger  him  under  possible  cir- 
cumstances for  which  provision  should  be 
made  by  his  employer.  The  duty  of  pro- 
viding for  the  safety  of  the  employee  in  such 
respects  lies  primarily  upon  the  master. 
But  neither  the  rule  itself  nor  any  of  the 
reasons  which  support  it  apply  to  a  case 
where  one,  invited  to  a  door  maintained  for 
the  purpose  of  giving  convenient  and  ample 
access  to  the  house  and  to  all  it  contains, 
turns  away  and  seeks  to  enter  by  sufferance 
by  a  back  way,  dark  and  narrow,  and  beset 
with  mortal  perils.  As  this  court  said  in 
the  George  Case,  where  there  are  two  ways 
of  performing  a  duty,  the  least  dangerous 
one  should  l)e  selected,  subject  to  certain 
limitations  and  exceptions,  one  of  which  is 
that,  if  the  conditions  are  such  that  the 
safer  one  cannot  he  used,  the  law  will  per* 
mit  the  selection  of  the  more  dangerous. 
Id.  225  Mo.  loc.  cit.  402,  125  8.  W.  196. 

We  liave  earnestly  endeavored  to  con- 
struct some  plausible  reason  for  the  selec- 
tion of  the  dangerous  way  in  this  case,  but 
even  with  the  assistance  of  the  excellent 
brief  of  appellant's  counsel  and  a  very  able 
and  interesting  oral  argument,  have  failed. 
Many  logical  roads  lead  up  the  cinder  path 
and  to  the  entrance  of  the  office,  but  there 
they  vanish.  From  that  point  the  respond- 
ents have  little  to  do  with  the  unfortunate 
occurrence,  except  to  run  their  train  over  a 
track  and  through  surrounding  conditions 
designed  for  that  purpose.  The  question  of 
the  alleged  neglisfonce  of  the  respondents 
and  that  of  the  deceased  are  so  interdepend- 
ent that  we  have  preferr(»d  to  consider  the 
facts  relating  to  them  as  a  single  proposi- 
tion. Having  reached  the  conclusion  that 
there  is  no  evidence  tending  to  show  that  the 
respondents  were  negligent  in  the  mainte- 
nance of  the  situation  in  their  yard  involved 
in  this  controversy,  it  is  unnecessary  to 
speculate  upon  the  question  whether  the  un- 
fortunate  occurrence   resulted    from    negli* 
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gence  on  the  part  of  the  deceased  or  from 
accident. 

The  judgment  of  the  Chariton  County  Cir- 
cuit Court  is  affirmed. 

Rafley,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  of  Brown,  C,  is 
adopted  as  the  opinion  of  the  court. 

Ail  concur,  except  Woodson,  J.,  who  dis- 
sents in  separate  opinion. 

Bond,  P.  J.,  concurs  in  result. 

Woodson,  J.,  dissenting: 

The  record  in  this  case  shows  that  the 
dear  space  between  the  outer  line  of  the 
engine  and  that  of  the  projecting  window 
mentioned  in  the  opinion  of  our  learned 
Commissioner  was  only  3  feet  and  6  inches ; 
and  we  know  from  observation  and  common 
knowledge  that  a  good-sized  man  measures 
about  20  inches  from  the  tip  of  one  shoulder 
to  that  of  the  other,  and  should  it  be  as- 
sumed that  the  deceased,  at  the  time  he  was 
injured,  was  walking  along  the  center  line 
of  said  space  (which  is  as  favorable  to  de- 
fendant as  it  could  ask  in  a  demurrer  to  the 
evidence),  that  would  leave  only  11  inches 
between  the  tip  of  his  shoulder  and  the  outer 
line  of  the  engine.  Upon  that  state  of  facts, 
can  it  be  declared  as  a  matter  of  law  that 
the  deceased,  while  walking  along  that  line 
and  by  coming  in  contact  with  the  engine, 
was  guilty  of  such  contributory  negligence 
as  to  bar  a  recovery  in  this  case?  I  think 
not. 

We  know,  from  common  knowledge  and 
observation,  that  a  man  in  walking,  and 
especially  alongside  of  rapidly  moving 
objects,  is  liable  to  lean  or  sway  from  one 
side  or  the  other;  also  that  rapidly  moving 
engines  and  cars  passing  over  railroad 
tracks  constantly  do  the  same  thing.  Tlie 
law  is  also  well  settled  that  the  court  and 
jury  have  a  right  to  take  into  consid- 
eration their  common  knowliedge  and  com- 
mon experience  in  passing  upon  questions  of 
fact.  So,  if  we  apply  this  rule  to  the  facts 
of  this  case  as  disclosed  by  the  record,  it 
seems  to  me  that  the.  plaintiff  made  out  a 
case  for  the  jury;  that  is,  whether  the 
passageway  provided  by  the  defendant,  for 
him  and  others  to  use  in  going  to  and  fro 
in  the  transaction  of  their  business,  was  a 
reasonably  safe  place  for  that  purpose,  and 
whether  or  not  the  deceased  was  exercis- 
ing ordinary  care  for  his  own  safety  while 
so  walking  along  said  way  to  the  caboose  in 
which  he  was  to  take  passage. 

I    therefore    dissent    from    the    majority 
opinion. 
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J.  M.  HEXDRIX 

V. 

L.  C.  BLACK. 
{—  Ark.  — ,  201  S.  W.  283.) 

Tax  —  void  sale  —  liability  for  trespass. 

1.  One  who  without  examination  of  the 
records  pur  chases  a  tax  sale  certificate, 
aft«r  a  deed  issued  thereon  had  been  de- 
clared void  by  the  court,  and  grants  the 
riglit  to  remove  the  timber  from  the  tract, 
i.«  liable  for  the  trespass  committed  under 
hi*  grant. 

for  other  cases,  see  Trespass^  I.  a,  in  Dig. 

1-52  S.  8. 
Penalty  —  enforcement  In  eqntty. 

2.  Equity  will  not  enforce  the  statutory 
penalty  for  trespaisfl  on  real  estate. 

/  or  other  coses,  see  Equity,  7.  in  Dig,  i-5i 


.v.  a. 


(February  18,  1918.) 
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iROSS  APPEALS  from  a  decree  of  the 
Chancery  Court  for  Ashley  County  in 
favor  of  plaintiff  in  an  action  brought  for 
an  accounting  as  to  the  amount  of  timber 
cut  through  alleged  fraudulent  acts  of  de- 
fendant, and  for  damages  for  the  trespass; 
defendant  appealing  from  so  much  of  the 
df^rees  as  allowed  plaintiff  single  damages, 
and  plaintiff  appealing  from  so  much  as 
denied   him    treble   damages.     Aflirmed. 

Tlie  facts  are  stated   in  the  opinion. 

Mr  V.  J.  Cone,  for  defendant: 

The  claim  of  plaintiff  for  treble  damages 
could  not  be  sustained  as  against  Hendrix 
and  Edwards,  or  either  of  them,  under  the 
proof,  or  rather  the  absence  of  it. 

Clinton  v.  EsUs,  20  Ark.  224;  Randall 
V.  Lonstorf,  126  Wis.  147,  3  L.K.A.<N.S.) 
4iO.  105  N.  W.  663.  5  Ann.  Cas.  374;  St. 
Louis  &  S.  VV.  R.  Co.  v  Thompson,  19  Ann. 
Cas.  1254»  note;  Harshman  v.  Paxson,  16 
lad.  512;  Davis  v.  Minor,  2  U.  C.  Q.  B.  464; 
Wright  V.  Bourdon,  50  Vt.  494;  Ide  v. 
Gray.  11  Vt.  615;  Cohn  v.  Goldman,  76  N. 
Y.284;  Schwab  v.  Mabley,  47  Mich.  572.  11 
X.  W.  390;  8  Cyc.  647C,  692;  People  v. 
Brickner.  8  N.  Y  Crim  Rep.  217.  16  N  Y. 
^upp  528;  People  v.  8quire.  6  N.  Y.  Crira. 
R^^p.  475:  People  v.  Kerr,  6  N.  Y.  Crim.  Rep. 
406,  6  K.  Y.  Supp.  674 

Messrs.  TTitHamson  St  Williamson,  for 
plaintiff: 

Defendant  is  responsible  and  legally  lia- 
Me  for  the  damages  resulting  from  his 
fraudulent  acts. 

Note.  ^  As  to  responsibility  of  one  who 
assumes  to  sell  land,  or  an  interest  therein, 
for  a  trespass  by  another  claiming  under 
or  through  him/  see  annotation  following 
this  case,  post,  220. 
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Kolb  ^.  Bankhead,  18  Tex.  228;  Couch 
V.  Texas  P.  R.  Co.  99  Tex.  464,  90  S.  VV. 
860;  Clark  v.  Bales,  15  Ark.  452;  Laser  v. 
Jones,  110  Ark.  206,  172  S.  VV.  1024;  38 
Cyc.  1041;  Carvill  v.  Jacks,  43  Ark.  448; 
Cook  V.  American  Exch.  Bank,  129  N.  C. 
149,  39  S.  E.  746;  Chandler  v.  Spear,  22  Vt. 
388;  State  v.  Smith,  78  Me.  2U0,  57  Am. 
Rep.  802,  4  Atl.  412;  Oswalt  v.  Smith,  97 
Ala.  627,  12  So.  604;  Meehan  v.  Edwards, 
92  Ky.  574,  18  S.  VV.  519;  Sanborn  v.  Stur- 
tevant,  17  Minn.  200,  Gil.  174;  Dreyer  v. 
Ming,  23  Mo.  434;  Wall  v.  Osbora,  12 
Wend,  39;  McCloskey  v.  Powell,  123  Pa.  02, 
10  Am.  St.  Rep.  512,  16  Atl.  420. 

Plaintiff  is  entitled  to  treble  damages. 

McCloskey  v.  Powell,  supra;  Fogel  v. 
Butler,  96  Ark.  87.  131  S.  VV.  211;  Laser 
v.  Jones,  116  Ark.  206,  172  S.  VV.  1024. 

Wood,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  instituted  this  suit  against  the 
appellant,  alleging  that  during  1912  and  un- 
til July  18,  1913,  he  was  the  owner  in  fee 
of  a  certain  tract  of  land  in  Ashley  county, 
Arkansas,  on  which  last-named  date  he  sold 
the  land  in  suit,  together  with  other  lauds, 
to  one  Josiah  Grace;  that  Hendrix  had  as- 
serted some  claim  of  title  to  the  land,  and 
that  in  January,  1913,  the  appellee  liad  in- 
stituted suit  for  confirmation  of  title  and 
had  made  Hendrix  a  party  to  the  suit;  that 
Hendrix,  with  full  knowledge  of  appellee's 
title,  and  knowing  that  he  himself  had  no 
title  to  the  lands,  had  entered  into  a  con* 
spiracy  with  one  £.  D.  Edwards  to  defraud 
appellee;  that  in  pursuance  of  such  con- 
spiracy Hendrix  conveyed  the  land,  or  the 
timber  thereon,  to  Edwards  in  order  to  en- 
able Edwards  to  cut  and  remove  the  timber 
under  pretense  of  being  the  owner  thereof; 
that  Edwards  was  insolvent,  and  Hendrix 
well  knew  such  to  be  the  fact;  that  on  the 
28tb  day  of  May,  1913,  appellee  procured 
a  decree  of  confirmation,  quieting  title  in 
him;  that  notwithstanding  this  fact  Ed- 
wards and  his  employees,  at  the  instigation 
of  Hendrix,  cut  and  removed  timber  from 
the  land  to  the  value  of  $1,813.18;  that 
after  the  land  was  denuded  of  its  timber  ap* 
pellee's  vendee  Grace,  who  bad  purchased 
the  land,  refused  to  keep  the  same,  and  re- 
conveyed  the  same  to  appellee. 

Appellee  alleged  that  be  brought  the  suit 
in  chancery  court  so  that  the  fraud  might 
be  uncovered,  and  that  the  appellant  Hen- 
drix might  be  held  to  account  to  him  for  his 
fraudulent  acts  and  schemes;  and  he  prayed 
that  a  Blaster  be  appointed  to  state  an  ac- 
count as  to  the  amount  of  timber  cut 
through  the  fraudulent  acts  of  Hendrix,  and 
that  he  have  a  decree  for  his  damages,  and 
for  all  general  and  equitable  relief.  He 
prayed   for   treble   damages. 
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Appellant  answered  separately,  denying 
the  title  of  the  appellee  and  the  alleged 
sale  to  Grace.  He  set  up  title  in  himself 
under  the  clerk's  tax  deed.  He  denied  that 
he  had  heen  made  a  party  to  the  confirma- 
tion suit  of  the  appellee  and  denied  the 
other  allegations  of  the  complaint  as 
to  conspiracy.  Admitted  that  he  had 
sold  the  timber  to  Edwards  and  denied  that 
Edwards  was  insolvent.  He  admitted  that 
a  confirmation  decree  had  been  rendered  in 
the  Ashley  chancery  court  in  favor  of  the 
appellee,  but  alleged  that  appellant  was 
not  a  party  to  the  suit  for  confirmation,  and 
set  up  that  same  was  void  and  a  fraud  upon 
the  appellant. 

Edwards  answered,  denying  that  there 
was  any  conspiracy  between  himself  and 
Hendrix  to  remove  the  timber  from  the  land 
He  denied  appellee's  title  to  the  land.  He 
set  up  that  Hendrix  owned  the  land  in  con^ 
troversy  under  a  clerk's  tax  deed,  and  that 
on  August  14,  1913,  Hendrix  deeded  all  the 
timber  on  the  land;  that  Black  and  Grace 
alleged  that  under  his  deed  from  Hendrix 
he  had  a  right  to  cut  and  remove  the  tim- 
ber from  the  land.  He  set  up  that  Black 
and  Grace  had  entered  into  a  conspiracy  to 
defraud  him  (Edwards)  out  of  his  timber 
and  to  prevent  his  further  cutting  of  any 
timber  on  the  land;  that  Black  and  Grace 
by  connivance  and  fraud  had  procured  a 
confirmation  decree,  and  that,  relying  upon 
Grace's  representations  to  him  (Edwards) 
that  he  had  the  right  to  cut  and  remove  the 
timber,  and  that  Grace,  by  so  doing,  had 
prevented  him  (Edwards)  from  cutting  the 
timber,  to  the  latter *s  damage  in  the  sum  of 
$500  Edwards  asked  that  a  master  be  ap- 
pointed and  for  an  accounting,  and  made 
Grace  also  a  party  defendant  to  his  cross 
complaint. 

Grace  answered  the  cross  complaint  of 
Edwards,  denying  each  and  every  material 
allegation  thereof;  alleged  that  he  had  no 
interest  in  the  result  of  the  suit,  and 
prayed  that  the  cross  complaint  of  Edwards 
be  dismissed  as  against  him»  and  for  all 
proper  relief. 

The  testimony  in  the  record  is  exceed ing- 
It  voluminous  and  it  could  serve  no  useful 
purpose  to  set  out  and  discuss  it  in  detail 
The  facts,  in  brief,  as  we  gather  them  from 
the  record,  are  substantiallv  as  follows: 

The  land  upon  which  the  alleged  trespass 
was  committed  is  described  as  the  south* 
west  i  of  section  ,'U,  township  17  south, 
range  4  west.  This  land,  in  1901,  was  sold 
for  the  taxes  of  1900.  This  tax  sale  was 
void.  Tlie  county  clerk  on  June  23.  l903, 
executed  to  one  J.  C.  Norman  a  clerk's  tax 
deed  to  the  land.  On  May  20,  1908,  in  a 
suit  pending  in  the  Ashley  chancery  court 
in  which  J.  C.  Norman  was  a  party,  the  tax 


deed  of  the  clerk  under  which  Norman  set 
up  a  claim  of  title  was  by  decree  of  the 
court  held  to  be  void,  and  the  title  was  con- 
firmed to  be  in  those  under  whom  the  ap- 
pellee claims.  Notwithstanding  his  tax 
deed  was  declared  to  be  void  by  the  chan- 
cery court,  J.  C.  Norman  thereafter  as- 
signed his  certificate  of  purchase  to  the  ap- 
pellant Hendrix,  and  on  the  3d  day  of 
Jane,  1912,  the  clerk  of  Ashley  county  issued 
to  J.  M.  Hendrix  as  assignee  of  J.  C.  Nor- 
man another  tax  deed,  based  on  the  same 
tax  sale  which  the  chancery  court  had 
declared  to  be  void.  This  is  the  title  under 
which  Hendrix  claims.  There  is  in  the 
record  a  decree  of  the  Ashley  chancery 
court,  entered  May  23,  1913,  In  which  J. 
M.  Hendrix  was  made  a  party.  Among 
other  things,  that  decree  recites  that  J.  M. 
Hendrix  took  no  title  by  virtue  of  his  deed 
from  Hogan  Oliver,  the  clerk,  "and  tiio 
same  is  hereby  canceled,  set  aside,  and  held 
for  naught  as  a  cloud  upon  petitioner's  ti- 
tle." The  decree  further  recites  that  *'the 
title  of  said  petitioner  Louis  C.  Black  in  and 
to  these  lands  (the  tract  above  described)  is 
now  unimpeachable,"  and  appellee's  title  was 
then  for  the  second  time  duly  quieted  and 
confirmed. 

Hendrix  testified  that  he  was  never  served 
with  process  in  the  confirmation  suit,  and 
denied  that  he  had  entered  into  a  conspiracy 
with  Edwards.  He  stated  that  in  1011  and 
1912  Edwards  did  some  work  for  him,  and 
he  owed  Edwards  for  the  work  in  tiie  sum 
of  $160,  and  sold  him  the  timber  on  the 
land  mentioned,  giving  him  a  year  in  which 
to  remove  it,  that  being  a  fair  value  for  the 
timber;  did  not  know  Black  was  claiming 
the  land;  stated  that  he  owned  as  much  as 
640  acres  of  land  in  2  miles  from  the  land 
in  controversy,  and  had  sold  the  timber  to 
different  parties  by  the  thousand  and  by  the 
acre,  at  a  dollar  per  acre.  He  had  owned 
many  tracts  over  the  country,  and  never  re- 
ceived over  $2  per  acre  for  timber,  except 
fr)r  some  very  thick  pine  north  of  Snyder. 
He  had  never  h(*en  on  the  land  before  the 
present  suit  was  instituted.  He  stated  that 
he  had  paid  the  taxes  on  the  land  for  the 
year  1912.  that  in  October,  1912,  he  had 
sold  the  land  to  Charles  Brown  of  St.  Louis. 
And  on  cross-examinstion  he  testifies  as  fol- 
lows: "1  got  tax  deed  under  certificate  is- 
sued to  J.  C\  Noyman  and  transferred  to  me, 
with  other  certificates  aggregating  about 
440  acres.  I  have  bought  quite  a  number 
of  tax  titles  in  Ashley  county,  and  am  rea- 
sonably familiar  with  the  record  system. 
I  am  familiar  with  the  methods  of  in- 
vestigating titles  to  lands;  havt;  had  a 
good  deal  of  experience  alon?  this  line." 

His  testimony  further  shows  that  he  was 
familiar  with  a  set  of  abstract  books   of 
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Ashlev  county.  He  bought,  including  the 
land  in  controversy,  from  J.  C.  Norman  cex* 
tifieates  of  purchase  of  440  acres,  and  did 
not  remember  the  amount  he  paid.  ''I  did 
not  investigate  the  record  of  the  sale  under 
which  I  claimed,  understanding  a  tax  sale 
to  be  good  and  valid  till  set  aside  by  the 
ooorts."  He  sAid  he  had  never  eituuiUed 
the  timber  or  been  over  the  land  when  he 
sold  it  to  Edwards,  and  had  never  cleared 
or  cultivated  any  of  it,  only  owning  it  four 
or  five  months.  Land  like  that  is  damaged 
by  cutting  to  the  value  of  the  timber  cut, 
which  depends  upon  its  grade.  On  the  14th 
day  of  September,  1912,  Hendrix  made  Ed- 
wards a  quitclaim  deed  to  the  timber  on  the 
land  over  12  inches  in  diameter.  Edwards 
t«tified  Hendrix  owed  him  $160  for  work 
and  sold  him  the  timber  to  pay  for  same. 
Hendrix  did  not  have  anything  to  do  with 
the  cutting  of  the  timber  or  directing  the 
handling  of  it,  and  never  received  any  of  the 
proceeds.  It  thus  appears  that  the  appel- 
lant, eleven  years  after  the  void  tax  sale  and 
four  years  after  the  sale  had  been  judicially 
determined  and  declared  to  be  void,  bought 
from  J.  C.  Norman,  whose  deed  based  upon 
the  void  sale  had  been  canceled,  certificates 
of  tax  purchase,  including  the  tract  of  land 
in  suit.  After  his  purchase  he  induced  the 
county  clerk  of  Ashley  county  to  issue  him 
a  tax  deed  to  this  land  based  on  the  same 
Bale  that  had  been  declared  void. 

Appellant  was  in  the  business  of  buying 
tax  titles.  He  was  familiar  with  the  rec- 
ords of  Ashley  county,  including  the  set 
of  abstract  books  showing  the  land  titles. 
He  lived  in  Hamburg,  the  county  seat.  He 
made  no  investigation  of  these  titles  to  as- 
certain whether  the  deed  had  already  been 
issued  or  whether  the  deed,  if  issued,  had 
already  been  declared  void  because  of  the 
void  tax  sale.  He  bought  certificates  of 
purchase  calling  for  a  large  body  of  land. 
He  testified  that  he  did  not  investigate  the 
records  to  ascertain  whether  any  of  the  tax 
titles  of  land  purchased  by  him  were  good. 
He  assumed  '^hat  a  tax  sale  is  good  and 
nlid  until  set  aside  by  the  court." 

N'ow,  being  familiar  with  the  records  and 
methods  to  be  pursued  for  ascertaining  the 
validity  of  titles  in  Ashley  county,  it  is 
obvious  that  if  the  appellant  had  made  even 
a  most  cursory  examination  of  the  records 
he  would  have  learned  the  facts  connected 
vith  this  tax  title.  The  only  fair  and  rea- 
sonable  inference  to  be  drawn  from  his  testi- 
mony is  that  he  did  not  make  the  investi- 
pition  because  he  did  not  wish  to  do  so. 
He  was  a  tax  title  speculator,  buying  and 
selling  these  titles  and  selling  the  timber 
on  hinds  acquired  through  tax  titles.  His 
attitude  would  not  have  been  so  vulnerable 
Bor  his   conduct    so  censurable   if   he   had 


contented  himself  simply  with  buying  and 
selling  tax  titles.  For  in  that  case  there 
would  not  have  been  necessarily  the  inten- 
tion to  damage  the  freehold  and  thus 
injure  the  true  owner  of  the  land.  But 
when  appellant  bought  these  titles  without 
investigation  and  proceeded  forthwith  to 
flfsU  the  timber  on  the  lands  and  to  grant 
licenses  to  enter  upon  and  denude  the  lands 
of  their  timber,  this  indicated  his  purpose 
to  commit  waste  and  trespass  upon  the 
freehold. 

The  appellant  must  be  held  to  have  had 
knowledge  of  that  which  the  slightest  dili- 
gence on  his  part  would  have  discovered. 
The  records  were  at  hand  and  he  was 
thoroughly  familiar  with  them.  Therefore, 
under  the  circumstances,  he  must  be  held 
to  have  known  that  when  he  purchased 
certificates  from  Norman,  And  when  after- 
wards he  induced  the  clerk  to  execute  him 
a  deed  based  on  such  certificate,  he  ac- 
quired no  title.  And  when  he  granted  to 
Edwards  a  license  to  enter  upon  and  denude 
the  land  of  its  timber,  he  must  be  held  to 
have  known  that  such  license  was  void  and 
conferred  no  rights  on  Edwards.  In  short, 
the  facts  fully  justified  the  chancellor  in 
finding  that  the  acts  of  Edwards,  under  the 
circumstances,  were  trespasses  upon  the  ap- 
pellee's land;  that  these  acts  of  Edwards 
were  also  the  acts  of  the  appellant,  and  that 
the  appellant,  through  Edwards,  committed 
the  trespass  upon  the  appellee's  land. 
''Those  who  authorize  the  commission  of  a 
trespass  are  equally  responsible  as  those 
by  whose  acts  the  trespass  is  committed." 
State  v.  Smith,  78  Me.  260,  57  Am.  Rep.  802, 
4  Atl.  412. 

In  Sanborn  v.  Sturtevant,  17  Minn.  200, 
Gil.  174,  it  is  held,  quoting  syllabus:  **One 
who,  without  the  owner's  consent,  sells  the 
right  to  cut  trees  standing  and  growing  on 
the  land  of  another,  is  liable  for  the  tres* 
pass  committed  by  his  purchasers  in  cut- 
ing  and  removing  them,  and  a  claim  or  color 
of  title  [as  a  void  tax  deed]  is  no  justifi- 
cation." 

See  also  38  Cyo.  1041,  notes,  and  other 
oases  cited  in  die  appellee's  brief. 

The  ahancellor  found  that  the  appellea 
was  entitled  to  single  damages  against  ap* 
pellant  and  Bdwarda  in  the  sum  of  $1,000, 
and  entered  decree  for  .that  subl  The  ^^ues-^ 
tion  as  to  the  amount  of  the  appellee's  darn- 
s' waA.  purely  one  of  fact.  It  could  serve 
no  useful  purpose  as  a  precedent  to  set 
out  and  discuss  in  detail  the  facts  on  this 
issue.  Tlie  finding  of  the  chancellor  is  sus- 
tained by  the  preponderance  of  the  evidence. 
The  decree,  therefore,  awarding  appellee 
single  damages,  is  affirmed. 

The  appellee  took  cross  appeal,  and  con- 
tends  here   that   the   court    erred    in    not 
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enter ingf  a  decri^  for  treble  damages.  But 
treble  damages  in  the  statute  (Kirby'a 
Dig.  §  7970)  are  in  the  nature  of  a  penalty. 
This  suit  is  one  that  was  instituted  in  and 
proceeded  to  final  hearing  before  the  chan- 
cery court.     "Courts  of  equity  will  not  aid 


in  the  enforcement  of  penalties."    Cooley  v» 
Lovewell,  95  Ark.  568,  130  S.  W.  574. 

The  court  did  not  err,  therefore,  in  not 
awarding  the  appellee  treble  damages.  The 
decree  of  tlie  chancery  court  is  in  all  things 
correct,  and  the  judgment  is  affirmed. 


Annotation — Responsibility  of  one  who  tttsumes  to  sell  land  or  an  interest 
therein,  for  a  trespass  by  another  claiming  under  or  through 

This  note  does  not  include  trespasses 
by  agents  or  servants,  or  by  public  offi- 
cers. 

All  agree  that  he  who  aids  or  abets 
a  trespass  is  liable  for  the  trespass; 
but  whether  a  seller  is  liable  for  the 
trespass  of  the  purchaser  is  another 
question,  the  answer  to  which  would 
seem  to  depend  upon  the  circumstances 
of  the  particular  case.  We  are  not  as- 
sisted much  by  the  statement  of  Alder- 
son,  B.,  in  Robinson  v.  Vaughton  (1838) 
8  Car.  &  P.  (Eng.)  252,  where  he  says: 
"If  I  give  a  man  leave  to  go  on  a  field 
over  which  I  have  no  right,  and  he  goes, 
that  will  not  make  me  a  trespasser;  but 
if  I  desire  him  to  go  and  do  it,  and  then 
he  does  it,  that  is  a  doing  of  it  by  my 
authority,  which  is  quite  a  different 
thing,  and  I  should  be  liable.'' 

There  seem  to  be  few  cases  where  the 
question  has  arisen  as  to  the  liability 
of  the  seller  of  land.  Usually  the  matter 
has  arisen  in  connection  with  sales  of 
timber. 

The  results  of  the  timber  cases  seem 
to  lead  to  the  conclusion  that  he  who 
assumes  to  sell  timber  on  another's  land, 
or  the  right  to  cut  it,  will  be  liable  for 
the  trespass  of  the  purchaser  in  cutting 
it. 

Thus,  the  defendant  was  held  liable 
for  the  trespass  of  cutting  timber  by  a 
purchaser  or  licensee  from  him. 

— where  a  partnership  advisedly  sold 
the  timber  of  a  stranger  to  a  third  person 
who  bought  in  good  faith  and  cut  down 
the  timber.  Guarantee  Trust  &  S.  D.  Co. 
V.  E.  Z.  Drew  Invest.  Co.  (1901)  107 
La.  251,  31  So.  736,  holding  that  the 
purchaser  was  liable  for  the  value  of 
the  timber  on  the  stump,  but  that  the 
partners  were  liable  for  its  value  when 
sold ; 

— where,  pending  an  appeal  from  a  de- 
cision in  his  favor  awarding  him  certain 
land,  which  decision  was  stayed  on  the 
appeal,  the  defendant  sold  to  a  third  per- 
son the  right  to  cut  timber  on  the  land, 
and  the  timber  was  so  cut,  and  on  the 
appeal  the  decision  was  reversed  and  the 
land  awarded  to  the  other  party.  Conn  v, 
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Rice  (1913)  122  C.  C.  A.  417,  204  Fed. 
181; 

—where  persons  in  charge  of  state 
lands  gave  permit  to  certain  other  per- 
sons to  cut  the  timber  on  those  lands, 
wrongly  supposing  that  they  had  the 
right  to  do  so,  and  the  licensees  assigned 
the  permit  over  to  other  persons  who  cut 
the  timber,  State  v.  Smith  (1886)  78 
Me.  260,  57  Am.  Rep.  802,  4  Atl.  412, 
the  court  stating  that  the  permits  were 
in  effect  not  mere  licenses,  but  were 
executory  contracts  for  the  sale  of  the 
timber  and  bark  therein  named,  with 
permission  to  enter  and  remove  the 
same. 

See  also  Hendrix  v.  Black,  ante,  217. 

So,  in  Burch  v.  King  (1914)  14  Ga. 
App.  153,  80  S.  E.  664,  it  was  held  that 
one  who  executes  a  written  instrument 
purporting  to  convey  to  another  the  right 
to  use  timber  for  turpentine  purposes  on 
lands  of  a  third  person  may  be  sued  as 
a  joint  trespasser  with  one  who  enters 
upon  the  land,  under  authority  of  the 
instrument,  and  boxes  and  works  for 
turpentine  purposes  the  pine  trees  grow- 
ing thereon. 

In  Dreyer  v.  Ming  (1856)  23  Mo.  434, 
the  defendant  was  held  liable  where, 
claiming  to  have  a  tax  title  to  land  o£ 
the  plaintiff,  he  sold  to  a  third  party 
the  right  to  cut  and  carry  away  timber 
from  the  land,  and  the  third  party  paid 
him  for  ties  so  cut  and  carried  away. 
It  was  held  that  the  court  correctly 
charged  the  jury  to  the  effect  that  if 
the  defendant  sold  the  timber  for  which 
the  action  was  brought  to  the  third  party, 
who,  after  such  purchase  proceeded  to 
commit  the  trespass  under  the  purchase, 
they  would  find  for  the  plaintiff;  that  if 
the  jury  found  that  the  defendant 
claimed  to  be  the  owner  of  the  land  on 
which  the  trespass  was  committed,  and, 
as  such  owner,  sold  the  timber  to  the 
third  party  who  took  and  carried  it 
away,  they  would  find  for  the  plaintiff 
the  value  of  the  timber  so  taken.  The 
court  said:  "By  the  act  of  conveying  the 
timber  of  the  plaintiffs  the  defendant 
asserted  a  right  of  control  over  it,  and 
in  receiving  the  money  for  the  ties  after 
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they  had  been  cut  he  adopted  the  tres- 
pass as  an  act  done  for  his  own  benefit." 

In  McCloskey  v.  Powell  (1888)  123 
Pa.  62,  10  Am.  St.  Rep.  513, 16  Atl.  420, 
dealers  in  lumber  applied  to  the  defend- 
ant as  to  whether  he  was  the  owner  of 
certain  timber  land,  offering,  if  so,  to 
contract  with  him  for  its  purchase.  The 
defendant  had  the  land  surveyed  and, 
owing  to  the  mistake  of  the  surveyors, 
supposed  he  owned  the  land,  and  there- 
upon contracted  with  the  dealers  and 
sold  them  the  timber  which  they  cut  and 
removed.  It  was  held  that  the  defend- 
ant would  have  been  liable  at  common 
law,  and  was  so  under  the  Pennsylvania 
statute,  providing  that  treble  the  value 
of  timber  cut  and  converted  can  be  re- 
eovered  against  *'any  person  who  shall 
cut  down  or  fell  or  employ  any  persons 
to  cut  down  or  fell  any  timber  trees 
growing  upon  the  land  of  another,  with- 
out the  consent  of  the  owner  thereof." 
The  court  said  that  the  position  of  the 
defendant  was  just  the  same  as  if  he 
had  stated  to  the  dealer:  ^'These  trees 
are  mine.  I  sell  them  to  you  at  $10  per 
thousand  as  they  stand,  and  I  authorize 
you  to  cut  them  down,  m'anufacture,  and 
remove  them." 

In  Locklear  v.  Locklear  (1913)  163  N. 
C.  338,  79  S.  E.  617,  where  the  facts  on 
the  question  are  not  otherwise  reported, 
the  court,  reversing  a  judgment  for  the 
plaintiff  on  other  grounds,  said :  '^It  may 
be  well,  however,  to  refer  to  an  excep- 
tion that  the  defendant  Sarah  A.  Paul 
is  not  responsible  for  the  trespass  com- 
plained of,  inasmuch  *  as  she  had  made 
an  outright  conveyance  of  the  timber  to 
her  codefendant,  the  planing  mills,  and 
this  company  alone  had  done  the  cutting. 
The  deed  conveyed  the  timber,  with 
rights  of  way,  etc.,  required  to  remove 
the  same.  It  clearly  contemplated  and 
authorized  the  acts  complained  of,  and 
if  trespass  is  established  against  the 
company  the  grantoi  in  the  deed,  is 
also  responsible.  Dreyer  v.  Ming  (Mo.) 
supra. 

It  is  stated  on  denying  a  petition  for 
rehearing  in  Meehan  v.  Edwards  (1892) 
13  Ky.  L.  Rep.  807,  19  S.  W.  179  (the 
original  decision  being  reported  in 
(1892)  92  Ky.  574, 18  S.  W.  519),  that  if 
a  defendant  leased  or  sold  timber  to 
vhieh  he  was  not  entitled  to  a  third 
party,  and  the  latter  removed  it,  the 
defendant  was  liable,  and  that  therefore 
the  court  properly  refused  to  instruct 
the  jury  that  the  defendant  was  not 
liable  for  the  timber  removed  by  the 
third  party;  but  the  court  goes  on  to 
say  that  the  testimony  as  to  the  removal 
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went  to  the  jury  without  objection,  show- 
ing that  the  defendant  regarded  the  act 
of  the  third  party  as  his  own,  and  that 
the  third  party  entered  under  tiio  defend- 
ant* claiming  to  exercise  the  same  rights 
that  the  defendant  had. 

In  other  cases  there  were  special  cir- 
cumstances. 

Thus,  if  a  landowner  points  out  to  a 
person  to  whom  he  has  sold  the  timber 
on  his  land  the  dividing  line  between 
himself  and  his  neighbor,  and  he  points 
out  a  line  which  is  over  on  his  neighbor's 
land,  he  is  responsible  to  his  neighbor 
for  the  trespass  if  trees  are  cut  on  the 
neighbor's  land.  Oswalt  v.  Smith  (1892) 
97  AUl  627,  12  So.  604. 

So,  in  Kolb  v.  Bankhead  (1866)  IS 
Tex.  228,  it  appeared  that,  on  certain 
persons  desiring  to  purchase  some  trees 
of  the  defendant,  he  pointed  out  trees 
standing  over  on  his  neighbor's  land,  and 
sold  the  same  to  the  applicants;  and  he 
was  held  liable  for  their  trespass  in 
cutting  them  down. 

11  one  sells  logs  on  another's  land, 
and  the  purchaser  takes  away  the  logs 
with  the  counsel  and  advice  of  the  de- 
fendant, the  latter  is  liable  for  the  tres- 
pass. Chandler  v.  Spear  (1850)  22  Vt 
388. 

In  Sanborn  v.  Sturtevant  (1871)  17 
Minn.  200,  Gil.  174^  a  person  claiming  to 
own  land  under  a  void  tax  deed  granted 
permission  to  cut  the  timber  thereon  to 
two  other  persons  who  cut  the  timber, 
and  thereafter  these  three  persons  en- 
tered into  a  covenant  with  the  purchaser 
of  the  lumber  into  which  the  timber  had 
been  converted,  guaranteeing  its  title. 
It  was  held  that  the  court  correctly  in- 
structed the  jury  as  follows:  "That,  if 
the  jury  find  that  the  timber  cut  upon 
the  plaintiff's  land  was  the  result  of  the 
assistance,  aid,  and  counsel  of  the  de- 
fendant Sturtevant,  they  must  find  he 
is  a  cotrespasser  with  the  other  defend- 
ants, and  liable  in  damages  to  the  plain- 
tiff; or  if  he  made  representations  and 
did  acts  which  tended  to  cause  such  tres- 
pass, and  which  he  might  reasonably  sup- 
pose would  tend  to  such  a  result.  .  .  . 
That,  if  the  jury  find  that  defendant 
Sturtevant  aided  the  defendants  Vinal 
and  McDonald  to  dispose  of  any  of  the 
timber  cut  on  plaintiff's  land,  knowing 
it  to  be  so  cut,  by  guaranteeing  title  of 
the  same,  it  is  a  strong  circumstance 
which  the  jury  should  give  proper  weight 
to  in  their  consideration  of  the  verdict." 
[In  view  of  the  quotation  in  Hendrix  v. 
Black,  ante,  217,  of  what  is  said  to  be 
the  headnote  in  Sanborn  v.  Sturtevant, 
it  should  be  stated  that  such  quotation 
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is  not  in  the  headnote  in  the  official  re- 
port of  the  case.] 

But  the  seller  will  not  be  liable  for 
trespasses  in  taking  timber  not  within 
the  terms  of  the  sale. 

Thus,  where  the  defendant  owned  tim- 
ber of  a  certain  size  on  certain  lands, 
and  sold  to  another  party  the  standing 
timber  "owned  by"  it  on  such  land,  the 
defendant  was  not  liable  to  the  owner 
of  the  other  timber  on  this  land  for  tim- 
ber cut  by  its  grantee  which  did  not 
belong  to  defendant,  nor  would  it  he 
liable  for  receiving  pay  for  such  timber 
if  it  did  not  know  that  any  of  the  pay 
was  for  timber  of  that  kind,  the  granting 
company  having  reserved  no  control  or 
supervision,  being  interested  only  in  the 
pay  per  thousand  feet.  Williams  v.  Cape 
Fear  Lumber  Co.  (1916)  172  N.  0.  299, 
90  S.  E.  254. 

In  Caughie  v.  Brown  (1903)  88  Minn. 
469,  93  N.  W.  656,  where  it  was  held  that 
the  defendant  in  question  was  not  re- 
sponsible in  trespass  for  the  cutting  of 
timber,  he  with  his  wife  had  sold  by 
quitclaim  deed  to  his  codefendant  all  of 
their  "right,  title,  and  interest  in  and  to 
the  oak  and  pine  trees  on  the  following 
land,"  describing  about  4,800  acres,  in- 
eluding  40  acres  belonging  to  the  plain- 
tiff; authority  was  given  to  the  purchaser 
to  enter  upon  the  lands  and  cut  and 
remove  trees  for  the  period  of  three 
years  from  date;  and  then  it  was  de- 
clared that  it  is  "the  purpose  of  this 
instrument  to  transfer  to  the  said  party 
of  the  second  part  by  this  deed,  and 
on  the  delivery  thereof,  all  the  right, 
title,  and  interest  that  we,  the  said 
grantors,  have,  and  that  either  of  us 
has,  and  no  other;  the  said  grantee 
being,  as  to  the  ownership  of  the  said 
trees  and  the  timber  and  logs  to  be  cut 
therefrom,  in  all  respects  the  successor 
in  interest  of  both  and  each  of  us, 
having  our  rights  in  respect  thereto, 
and  none  other."  And  it  was  held 
that  the  case  was  not  altered  by  the 
fact  that  the  purchaser  gave  a  mortgage 
to  secure  the  payment  of  the  purchase 
price,  it  being  plain  from  its  language, 
said  the  court,  that  it  covered  such  trees, 
timber,  and  log^  as  the  mortgagor  had 
been  licensed  to  cut  and  none  other;  that 
it  was  as  restrictive  as  the  permit.  The 
court  stated  that  it  was  plain  that  had 
the  quitclaiming  defendant  conveyed  the 
land  itself  by  quitclaim  deed,  and  had 
the  grantee  immediately  entered  upon  the 
same  and  cut  the  timber,  the  former,  in 
the  absence  of  anything  further  connect- 
ing him  with  the  cutting,  could  not  be 
held  in  an  action  of  this  character.     The 


court  distinguished  the  case  of  Sanborn 
V.  Sturtevant  (Minn.)  supra,  as  governed 
by  its  peculiar  circumstances. 

The  owner  of  a  coal  mine  may  recover 
damages  from  a  person  who  granted  the 
right  to  mine  the  coal  for  a  certain 
price  per  ton  of  the  coal  to  be  mined, 
where  the  grantee  made  an  arrange- 
ment with  B  under  which  B  did  the 
mining  and  the  defendant  received  its 
price  per  ton.  Donovan  v.  Consolidated 
Coal  Co.  (1900)  187  Dl.  28>  79  Am. 
St.  Rep.  206,  58  N.  E.  290,  21  Mor. 
Min.  Rep.  91. 

But  reference  may  here  be  made  to 
Power  V.  Foley  (1902)  Newfonndl.  Rep, 
540,  where  the  mortgagees  of  a  house 
sold  it  by  bill  of  sale  to  one  who  had  it 
and  the  adjoining  house  taken  down. 
The  court  held  that  the  description 
of  the  sale  by  the  mortgagees  did  not 
include  the  adjoining  house,  and  that 
therefore  they  were  not  liable  to  the 
owner  of  it  in  trespass,  but  stated  fur- 
ther that  even  if  the  description  had 
included  the  adjoining  house  they  would 
not  be  liable  for  the  trespass  by  the  mere 
sale  of  the  house,  and  said:  "A  mere 
sale  of  property  to  which  a  man  has  no 
title  does  not  of  itself  carry  with  it 
a  cause  of  action  against  the  seller,  even 
though  the  purchaser  subsequently  tres- 
passes on  and  converts  the  property  to 
his  own  use." 

The  following  cases  contained  special 
circumstances : 

Thus,  where  the  defendant  was  given 
possession  of  the  plaintiflTs  property  and 
sold  to  a  third  party  certain  machinery 
thereon,  and  requested  the  third  party 
to  take  it  away,  who  did  so,  the  defend- 
ant was  held  liable  for  the  trespass. 
Morgan  v.  Varick  (1832)  8  Wend.  (N. 
Y.)  587.  The  court  said  that  the  de- 
fendant by  requesting  the  purchaser  to 
remove  the  property  became  a  party  to 
the  trespass,  and  was  liable. 

In  Wall  V.  Osbom  (1834)  12  Wend. 
(N.  Y.)  39,  the  defendant  sold  the  plain- 
tiflPs  mill  to  a  third  party  and  told  him 
that  if  he  would  send  his  men  to  take 
down  the  mill  at  a  specified  time  he 
would  have  a  man  to  assist  him  if  he 
wanted  help;  whether  he  did  or  did  not 
furnish  any  assistance  did  not  appear. 
The  court  below  held  that  the  sale  and 
the  appointment  of  a  time  to  take  pos- 
session were  not  such  participation  in 
the  act  of  removal  as  to  make  the  defend- 
ant a  trespasser.  This  decision  was  re- 
versed on  writ  of  error,  the  court  stating 
that  the  defendant  had  virtually  directed 
the  purchaser  of  the  mill  to  take  it,  and 
was  therefore  liable. 
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Where  a  railroad  company  sold  a  city 
permission  to  take  water  from  a  well  on 
the  property  of  the  plaintiff,  who  sued 
both  the  city  and  the  railroad  company 
for  the  trespass  of  taking  the  water,  the 
company  claimed  that  there  was  no  evi- 
dence charging  it  with  participation  in 
the  appropriation  of  the  .water  by  the 
(ity,  as  to  which  the  court  said:  "We 
tind  in  the  record  a  contract  between 
the  railroad  company  and  the  city, 
whereby  the  railroad  company  gives 
the  city  permission  to  take  the  water, 
requiring  the  city  to  indemnify  it  against 
all  damages  which  might  accrue  by  rea- 
son of  the  use  of  the  wells  by  the  city; 
also  required  said  city  to  fence  the  wells 
so  as  to  guard  against  damages  to  stock 
that  might  congregate  around  them,  and 
to  indemnify  the  railroad  company 
against  all  damages  arising  from  such 
eanse.  Under  these  facts  we  think  that 
there  was  a  cause  of  action  against  the 
railroad,  if  the  plaintiff  shows  himself 
entitled  to  recover  for  the  appropriation 
of  the  water  by  the  citv."  Couch  v.  Tex- 
as P.  R.  Co.  (1906)  99  Tex.  464,  90  S. 
W.  860. 

But  where  the  land  itself  is  conveyed 
it  seems  that  the  seller  is  not,  by  the 
mere  sale,  liable  for  trespass  by  the  pur- 
chaser. 

Thus,  in  McClanahan  v.  Stephen^ 
(1887)  67  Tex.  354,  3  S.  W.  312,  the  ap- 
pellants, having  a  tax  title  which  was 
bad,  sold  the  land  of  the  plaintiffs  to  a 
third  party  who  cut  the  timber  thereon, 
and  it  was  held  that  the  appellants  were 
not  liable  for  the  trespass.  The  court 
said:  "To  render  the  appellants  re- 
sponsible for  the  injury  it  must  be  made 
to  appear  that  some  act  of  theirs  was 
the  efficient  cause.  The  land  belonged  to 
the  appellees ;  it  was  sold  for  taxes  which 
they  had  failed  to  pay,  and  the  mere 
purchase  of  it  by  the  appellants  was  not 
a  violation  ctf  any  right.  The  appellants, 
however,  did  not  acquire  title  by  their 
purchase,  but  it  is  apparent  from  all  the 
evidence  in  the  case  that  they  believed 
they  had;  they  were  So  advised  by  per- 
sons learned  in  the  law  and,  so  believing, 
sold  the  land  to  Mont^mery  &  Company. 
Their  sale  to  the  persons  who  did  cut 
the  timber  was  not  the  efficient  cause 
of  the  injury.  The  proximate  cause  of 
the  injurv  was  the  act  of  their  vendees, 
over  which  they  had  no  more  control 
after  they  sold  than  had  thev  before." 

In  Sullivan  v.  Davis  (1882)  29  Kan. 
'%«  the  plaintiff  sued  under  a  statute 
for  treble  damages  for  cutting  timber 
on  his  land;  it  appeared  that  one  of  the 
defendants  had  taken  a  tax  deed,  and 
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had  given  the  land  thereafter  to  his  son, 
and  that  he  did  not  aid  or  abet  in  any 
way  the  son^s  trespass  of  cutting  the 
timber;  and  it  was  held  that  he  ought 
not  to  be  liable  for  his  son's  trespass  un- 
der the  statute.  The  court  said:  "This 
is  an  action  under  a  statute.  Treble 
damages  are  recoverable,  and  before  a 
party  can  be  justly  held  liable  therefor 
it  should  appear  that  he  in  some  way 
aided  and  assisted  in  the  trespass.  He 
cannot  be  held  responsible  because,  hav- 
ing at  one  time  held  a  supposed  title,  he 
has  conveyed  it  to  another  party  who 
thereafter  commits  the  tre^ass.  A  dif* 
ferent  rule  would  make  it  extraordinar- 
ily perilous  for  a  party  to  convey  a  de- 
fective title,  making  him  a  quasi  guaran- 
tor against  subsequent  wrongdoing  of 
his  grantees."  It  will  be  observed  that 
the  language  of  the  court  does  not  neces- 
sarily go  further  than  to  actions  under 
the  particular  statute,  but  the  headnote 
of  the  case  seems  to  take  it  aa  a  general 
proposition  of  law  in  trespass. 

In  Pattison  v.  Tingley  (1863)  10  N.  B. 
553,  Garter,  Oh.  J.,  said:  "It  would  be 
a  strange  doctrine  to  hold  that  a  man 
giving  a  mere  quitclaim  deed  of  land 
thereby  authorizes  and  makes  himself 
answerable  for  the  entry  and  act  of  his 
releasee  done  under  cover  of  it." 

See  also  the  statement  of  the  court  in 
Caughie  v.  Brown  (1903)  88  Minn.  469, 
93  N.  W.  656,  supra. 

But  in  London  v.  Bear  (1881)  84  N.  0. 
266,  it  was  heJd  that  where  a  lessee  from 
a  person  who  had  no  title  transferred 
his  interest  to  others  and  received  rent 
or  payment  from  them,  he  must  be  held 
to  have  sanctioned  the  trespass  of  his 
assignee,  although  such  lessee  at  no 
time  went  into  possession,  nor  put  any- 
one in  possession. 

Under  the  Louisiana  law  if  a  partv 
illegally  entering  upon  the  land  is 
suffered  to  remain  therein  for  more 
than  a  year,  the  owner  loses  the 
right  of  possession  and  is  driven  to  his 
petitory  action  to  recover  the  property. 
In  such  case  the  person  who  sold  the 
land  to  the  trespasser  is  not  liable  for 
the  rents  and  profits  duving  the  time  of 
wrongful  possession,  and  he  cannot  be 
considered  a  trespasser  when  his  vendee 
is  allowed  to  remain  in  possession  long 
enough  to  acquire  the  right  of  possession 
under  the  Louisiana  law,  as  aforesaid. 
Bourgnignon  v.  Destrehan  (1833)  5  La. 
115. 

It  mav  be  noted  that  it  was  held  in 
York  v./ Hogg  (1916)  171  Ky.  599,  188 
S.  W.  663,  that  a  person  cannot  be  held 
liable  in  an  action  of  trespass  for  torts 
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committed  by  persons  to  whom  he  sold 
timber,  when  the  owners  of  the  timber 
were  estopped  to  claim  damages  against 
the  persons  who  committed  the  trespass. 
Mention  ought  not  to  foe  omitted  of 
Lamb  v.  Willis  (1908)  125  App.  Div.  183, 
109  N.  Y.  Supp.  75,  affirmed  in  (1909) 
196  N.  Y.  512,  89  X.  E.  1103,  where  the 
defendant  sold  the  standing  timber  on 
his  woodland  to  a  party  by  a  simple  con- 
tract, and  later  conveyed  the  same  land 
by  full  covenant  warranty  deed  to  the 
plaintiff,   who  at  once  recorded  it,  not 


knowing  of  the  sale  of  the  timber. 
Thereafter  the  person  to  whom  the  tim- 
ber had  been  sold  entered  upon  the  land 
and  cut  away  the  timber,  not  knowing 
of  the  deed.  It  was  held  that  the  de- 
fendant was  not  liable  to  the  plaintiff 
in  an  action  for  damages  for  trespassing. 
The  court  stated  that  if  the  defendant 
had  sold  the  timber  after  he  had  con- 
veyed the  land  the  case  would  be  dif- 
ferent, citing  Wall  v.  Osbom  (1834)  12 
Wend.  (N.  Y.)  39,  supra.  B.  B.  B. 


NSaRASKA  SUPRKME  COURT. 

FIRST  NATIONAL  BANK  OF  SIDNEY 

v. 

A.  K.  GREENLEE,  Impleaded,  etc.,  Appt. 
(—  Neb.  — ,  166  N.  W.  669.) 

Bills  and  notes  —  conflict  In  provisions. 

1.  Where  there  is  a  conflict  between  the 
written  and  the  printed  provisions  of  a 
promissory  note,  the  written  provisions  pre- 
vail. 

For  other  ca^es,  see  Contracts,  II,  a,  in  Dig. 
1-52  N.  8. 

Same  —  order  of  payee  only. 

2.  Where  a  promissory  note  contains  the 
printed  words  "pay  to  the  order  of"  imme- 
diately before  the  name  of  the  payee,  and 
the  written  word  "only"  immediately  after 
the  name  of  the  payee,  held,  the  written 
word  "only"  prevails  over  the  printed  words 
"pay  to  the  order  of,"  and  such  note  is  non- 
negotiable. 

For  other  cases,  see  Bills  and  Notes,  I.  d,  1, 
in  Dig.  1-52  A\  8. 

(Hamer,  J.,  dissents.) 

(February  16,  1918.) 

APPEAL  by  defendant  Greenlee  from  a 
judgment  of  the  District  Court  for 
Cheyenne  County  in  favor  of  plaintiff,  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs  RadcUffe  &  Tewell,  R.  W. 
Devoe,  and  C.  Petrns  Peterson,  for  ap- 
pellant: 

A  note  which  is  payable  to  A  or  his  order 
only  is  a  non-negotiable  instrument. 

Power  V.  Finnic,  4  Call  (Va.)  411. 

The  word  "only"  when  written  in  after 
the  name  of.  the  one  to  whom  money  is  to 

Hcadnotes  by  Morrisset,  Ch.  J. 

Note.  —As  to  bill  or  note  payable  to  the 
order  of  person  named  "only,"  see  annota- 
tion following  this  case,  post,  226. 

L.R.A.1918D. 


be  paid  under  the  provisions  of  a  note  la  a 
word  restricting  the  right  of  indorsement, 
and  renders  the  note  non-negotiable. 

Ibid.;  Lee  v.  Chillicothe  Branch  Bank,  1 
Biss,  325,  Fed.  Cas.  No.  8,187;  Hackney  v. 
Jones,  3  Humph.  612;  Smith  v.  St.  Law- 
rence, 2  N.  C.  (1  Hayw.)  174,  1  Am.  Dec. 
566. 

The  words  "or  order"  or  the  words  "value 
received"  do  not  show  an  intent  to  make  a 
note  negotiable,  where  it  contains  other 
words    inconsistent   with    its   negotiability. 

Culbertson  v.  Nelson,  93  Iowa,  187,  27 
L.R.A.(N.S.)  222,  57  Am.  St.  Rep,  266,  61 
N.  W.  854. 

Messrs.  Hoagland  &  Hoagland  and  B. 
A.  Jones,  for  appellee: 

Under  §§  5319  and  5326,  inclusive,  of  the 
statute,  the  promissory  note  sued  on  is  a 
negotiable  instrument. 

Hosford  V.  Stone,  6  Neb.  378. 

The  word  "only"  after  the  word  "Cloa- 
man,"  in  a  note  payable  to  the  order  of 
Closman,  did  not  destroy  the  words  of  ne- 
gotiability which  are  "pay  to  the  order  of." 
If  it  modifies  any  word  it  is  "Closman,"  and 
if  it  means  anything  it  means  that  he  is 
the  only  one  that  can  negotiate  it. 

Dollar  Sav.  &  T.  Co.  v.  Crawford,  69  W. 
Va.  a09,  33  L.R.A.(N.S.)  587,  70  S.  E. 
1089. 

Messrs.  Stout,  Rose,  &  Wells  also  for 
appellee. 

Morrlssey,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  brought  this  action  on  a  promis* 
sory  note  and  recovered  a  judgment  against 
appellant  Greenlee  as  maker,  and  against 
defendant  Closman  as  indorser.  Greenlee 
appeals. 

The  petition  alleges  that  December  12, 
1912,  Closman  executed  and  delivered  to 
plaintiff  his  promissory  note  for  the  sum 
of  $1,000,  and  as  collateral  security  there* 
for  indorsed  and  delivered  the  note  in  suit 
to  plaintiff:  that  the  Closman  note  and  the 
note   in   snit   were   both   due   and   unpaid. 
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Judgment  wae  entered  against  Closman  by 
default.  Defendant  Greenlee  answered,  ad- 
mitting the  execution  and  delivery  of  the 
note  by  him  to  Closman,  and  alleged  in 
substance  that  the  note  was  non-negotiable 
and  that  the  consideration  therefor  had 
failed.  The  answer  contains  a  number  of 
allegations  calculated  to  show  the  transac- 
tion between  Greenlee  and  Closman,  but 
their  recital  is  unneeesaary  for  a  determina- 
tion of  this  case.  A  jury  was  waived,  and 
the  cause  tried  to  the  court. 

Defendant  offered  to  introduce  evidence  to 
show  the  agreement  between  the  maker  and 
the  payee  of  the  note,  and  their  understand- 
ing of  the  paper.  This  evidence  was 
excluded,  and  the  rulings  of  the  court  are 
assigned  as  error.  As  the  controlling  ques- 
tion is  the  negotiability  of  the  paper  as  it 
appears  on  its  face,  it  is  unnecessary  to 
discuss  rulings  on  the  admission  or  exclu- 
sion of  evidence.  The  note  was  written  on 
a  standard  printed  form  and  reads  as  fol- 
lows: 

11,000.00.         Sidney,  Nebr.,  Dec.  9th,  1912. 

One  year  after  date  I  promise  to  pay  to 
the  order  of  L.  F.  Closman  only 
one  thousand  &  no/100  dollars 
at  Sidney,  Nebr.,  with  interest  at  eight 

per  cent  per  annum  from  date. 
Value  received.  A.  K.  Greenlee. 

The  date  line  is  written  with  a  pen;  the 
vords  "one  year"  and^the  personal  pronoun 
''!"  are  written  in  the  second  line  with  a 
pen;  "L.  F.  Closman  only"  on  the  third 
line  is  written  with  a  pen;  "one  thousand 
4  no/100"  in  the  fourth  line  is  written  with 
a  pen;  "Sidney,  Nebr.,  with  interest  at 
eight  per  cent  per  annum  from  date,"  is 
'written  with  a  pen,  as  is  also  the  signature 
"A.  K.  Greenlee."  All  other  parts  are 
printed,  including  the  words  "pay  to  the 
order  of." 

There  is  an  apparent  conflict  between  the 
printed  words  "pay  to  the  order  of,"  preced- 
ing the  name  of  the  payee,  and  the  w^ritten 
''^ord  "only,"  following  the  name  of  the 
payee.  Section  5335,  Revised  Statutes  of 
1913,  provides:  "Where  there  is  a  con- 
ftict  between  the  written  and  printed  provi- 
sions of  the  instrument,  the  written  pro- 
visions prevail." 

To  give  full  effect  to  this  provision  of 
the  statute,  the  word  "only,"  written  with 
«  pen,  must  be  held  to  prevail  over  the 
printed  words  "pay  to  the  order  of."  The 
negotiability  of  the  instrument  was  re- 
stricted by  the  written  word  "only,"  and  the 
plaintiff  took  the  note  subject  to  any  de- 
fense the  maker  might  have  if  it  were  in 
the  hands  of  the  original  payee. 

Appellant  claims  that  under  the  plead- 


ings and  proof  the  judgment  ought  to  be 
reversed  and  dismissed.  We  do  not  care  to 
go  so  far  as  this.  The  negotiability  of  the 
note  was  somewhat  clouded  by  the  form  of 
answer  filed,  and  was  not  presented  to  the 
trial  court,  either  by  the  answer  or  by  the 
motion  for  a  new  trial,  in  the  clear  and 
concise  language  in  which  the  question 
might  have  been  present\d.  The  answer 
may  have  misled  the  trial  court  as  well  as 
attorneys  for  the  plaintiff,  and  the  admis- 
sions in  the  reply  on  which  appellant  now 
relies  for  a  dismissal  of  the  case  may  have 
been  inserted  because  of  the  peculiar  form 
of  the  answer.  The  indorsement  and  de- 
livery of  the  note  by  Closman  to  plaintiff 
constituted  an  assignment  thereof  to  plain- 
tiff. As  to  appellant  Greenlee  the  judgment 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Lietton,  J.y  concurring: 

Without  reference  to  the  point  discussed 
in  the  opinion,  in  my  judgment  the  note  is 
non-negotiable  on  its  face. 

Roso  and  Sedgwick,  J  J.,  not  participate 
ing. 

Hamer,  J.,  dissenting: 

The  note  about  which  the  controversy 
arose  is  made  payable  "to  the  order  of  L.  F. 
Closman  only."  As  the  note  is  written,  it 
appears  to  me  to  be  a  negotiable  instru- 
ment. The  insertion  of  the  word  "only"  did 
not,  so  far  as  I  can  see,  change  the  char- 
acter of  the  instrument,  so  that  it  became 
non-negotiable.  When  the  officer  of  the 
bank  looked  at  it,  he  would  see  that  it  per- 
mitted Closman  to  indorse  it.  Whether  the 
note  read  "to  pay  to  the  order  of  L.  F.  Clos- 
man only,"  or  read  "to  pay  to  the  order  of 
L.  F.  Closman,"  made  no  difference.  In  any 
event,  Closman  could  indorse  the  note  and 
thereby  transfer  it.  I  am  not  prepared  to 
say  that  the  writing  of  the  word  "only" 
might  not  have  attracted  the  attention  of 
the  officer  of  the  bank  who  received  it,  but 
I  most  strenuously  insist  that  a  note  pay- 
able to  the  order  of  any  payee  named  in  the 
instrument  is  transferable  only  by  the  in- 
dorsement of  such  payee. 

Section  5348,  Rev.  Stat.  1913,  provides 
the  qualities  which  make  an  instrument 
negotiable.  The  first  sentence  of  the  section 
reads:  "An  instrument  is  negotiable  when 
it  is  transferred  from  one  person  to  another 
in  such  manner  as  to  constitute  the  trans- 
feree the  holder  thereof." 

No  good  reason  is  given  why  this  note 
may  not  be  transferred  from  one  person  to 
another,  so  as  to  constitute  the  transferee 
the  holder.  The  closing  sentence  in  the  sec- 
tion reads:     "If  payable  to  order  it  la  ne* 
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gotiated  by  the  indorsement  of  the  holder 
completed  by  delivery. 

It  was  "payable  to  order."  It  was  in- 
dorsed by  the  holder,  and  the  title  to  the 
bank  appears  to  have  been  made  complete 
"by  delivery."  It  is  difficult  for  me  to  un- 
derstand why  we  should  shut  our  eyes  to 


the  fact  that  the  note  was  made  "payable- 
to  order."  Putting  the  word  "only"  in  the 
note  did  not  take  away  the  words  "payable 
to  order."  Only  the  payee  of  the  note  could 
properly  indorse  it.  Calling  him  by  name 
would  not  seem  to  have  made  any  change 
in  the  intention  of  the  maker. 


AnnotatioQ — Bill  or  note  payable  to  the  order  of  person  named,  '^oniy.*^ 


The  prevailing  and  dissenting  opinions 
in  First  Nat.  Bank  v.  Greenlee,  ante, 
224,  present  very  fully  the  questions 
which  arise  upon  the  construction  of  a 
bill  or  note  payable  to  the  order  of  a 
named  person  only.  It  is  a  rule  applic- 
able to  the  construction  of  bills  and  notes 
(3  R.  C.  L.  p.  865,  §  48),  as  well  as  to  the 
construction  of  contracts  generally  (6 
R.  C.  L.  p.  835,  §  225),  that  the  inten- 
tion of  the  parties  is  to  control,  if  it  can 
be  legally  ascertained.  This  intention  is 
primarily  to  be  ascertained  from  the  in- 
strument itself,  but  extrinsic  evidence  of 
such  intention  is  held  admissible  in  cer- 
tain cases.  3  R.  C.  L.  p.  869,  §  53.  The 
court  in  First  Nat.  Bank  v.  Greenlee 
excluded  extrinsic  evidence  of  the  inten- 
tion and  construed  the  instrument  from 
the  terms  thereof.  The  question,  there- 
fore, was  what  was  intended  as  mani- 
fested by  the  instrument  itself  by  the  in- 
sertion of  the  word  "only"  after  the  name 
of  the  payee.  The  chief  justice  takes 
the  view  that  the  word  "only"  conflicts 
with  the  words  "pay  to  the  order  of,'' 
and,  applying  the  rule  that  written  pro- 
visions in  an  instrument  prevail  over 
printed  ones,  gives  effect  to  the  word 
"only"  which  was  written,  rather  than 
to  the  words  "pay  to  the  order  of"  which 
were  printed.  The  dissenting  judge  takes 


the  view  that  there  is  no  conflict  between 
the  word  "only"  and  the  words  "pay  to 
the  order  of."  There  is  no  other  deci- 
sion upon  this  precise  question. 

In  Warren  v.  Scott  (1871)  32  Iowa, 
22,  a  note  containing  a  promise  "to  pay 
to  the  bearer,  M.  C.  Murdough,"  was  held 
to  be  a  promise  to  pay  to  a  particular 
bearer,  and  is  in  legal  effect  the  same 
as  though  the  word  "bearer"  had  been 
omitted,  and  is  therefore  non-negotiable. 

In  Power  v.  Finnic  (1797)  4  CalL 
(Va.)  411,  the  indorsement  of  a  draft  in 
the  words,  according  to  the  statement  of 
facts,  "pay  the  within  contents  to  Jack 
Power  only,"  but  according  to  two  of 
the  judges  an  indorsement  to  "Jack  Pow- 
er or  his  order  only,"  was  held  to  be  a 
restrictive  indorsement  destroying  the 
negotiability  of  the  bill.  The  presiding^ 
judge  in  discussing  the  question  states 
that  "the  words,  *to  Power  or  order,' 
were  surplusage  if  no  restriction  was 
intended;  but  being  commonly  used 
might  have  been  thrown  in,  as  scriv- 
eners indeed  used  tautologous  words;  but 
the  word  *only,'  which  is  not  commonly 
used,  could  have  been  used  for  no  other 
purpose  than  to  restrict  the  negotiability 
of  the  bill,  and  make  Power  an  agent." 

W.  A.  E. 


CALIFORNIA  SrPKRME  COURT. 

(In  Banc.) 

L.  E.   BOYLE,   Receiver,  etc.,   of  Western 
Magnesite  Development  Company,  et  al., 

V. 

SUPERIOR  COURT  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  et  al. 

WESTERN  MAGNESITE  DEVELOPMENT 
COMPANY  et  al.,  Interveners. 

(—  Cal.  — ,  170  Pac.  1140.) 

Receiver  —  for  corporation  —  deadlock. 

A  receiver  may  be  appointed  for  a  cor- 
poration wliere  the  directors  are  deadlocked 
so  that  no  business  can  be  transacted,  and 
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the  ownership  of  stock  is  disputed  so  that 
no  election  of  directors  can  be  had. 
For  other  ca^eSj  see  Receivers,  I.  6,  in  Dip. 
1-62  N.  8. 

(December  12,  1917.) 

PETITION  for  a  writ  of  mandamus  to 
compel  the  respondent  judge  to  approve 
the  bond  and  imdertaking  of  petitioner 
Boyle,  whom  he  had  appointed  as  receiver, 
and  to  allow  him  to  qualify  as  such.  Writ 
issued  but  execution  stayed. 

The  facts  are  stated  in  the  opinion. 


KoU*.  —  For  dissensions  in  management 
of  corporation  as  ground  for  appointment 
of  receiver,  see  annotation  following  this 
case,  post,  229. 
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Heears.  Josepii  K.  0*]>oniiell,  Keye* 
A  Erskine,  Thomas  R.  White,  George 
A.  CounoUy,  and  R.  W.  Cantrell,  for  pe- 
titioners: 

When  the  directors  of  a  corporation  have 
ibandoned  their  trust,  and  the  husiness  and 
property  of  the  corporation  are  abandoned, 
tnd  the  stockholders  are  powerless  to  cor- 
rect the  evil  by  electing  new  directors,  a 
court  of  equity  has  the  power  to  appoint  a 
receiver  to  preserve  and  protect  the  busi- 
ness and  property  of  the  corporation  pen- 
dente lite  and  until  the  directorate  is  able 
to  act. 

California  Fruit  Growers  Asso.  v.  Su- ' 
perior  Ct.  8  Cal.  App.  711,  97  Pac.  760;  5 
Pom.  Eq.  Jur.  §  124;  Sternberg  v.  Wolff, 
56  N.  J.  Eq.  383,  30  L.R.A.  762,  67  Am.  St. 
Rep.  494,  39  Atl.  397 ;  Featherston  v.  Cooke, 
L.  R.  16  Eq.  298,  21  Week.  Rep.  835;  Trade 
Auxiliary  Co.  v.  Viokers,  L.  R.  16  Eq.  303, 
21  Week.  Rep.  836;  Archer  v.  American 
VViterworks  Co.  60  N.  J.  Eq.  83,  24  Atl. 
508;  Jasper  Land  Co.  v.  Wallis,  123  Ala. 
652,  26  So.  659 ;  Sheridan  Brick  Works  v. 
Marion  Trust  Co.  157  Ind.  292,  87  Am.  St. 
Rep.  207,  61  N.  E.  666;  Powers  v.  Blue 
Gnuss  Bldg.  ft  L.  Asso.  86  Fed.  705;  Boothe 
F.  Summit  Coal  Min.  Co.  65  Wash.  167,  104 
Pac.  207,  19  Ann.  Cas.  1256;  Clarke  &  M. 
Priir.  Corp.  §  666 ;  Gibbs  v.  Morgan,  9  Idaho, 
100,  72  Pac.  733;  Edison  v.  Edison  United 
Phonograph  Co.  62  N.  J.  Eq.  620,  29  Atl. 
195;  Alabama  Coal  k  Coke  Co.  v.  Shackel- 
ford, 137  Ala.  224,  97  Am.  St.  Rep.  23,  34 
'^0.  833;  State  ex  rel.  Independent  Dist. 
Teleg.  Co.  v.  Second  Judicial  Dist.  Ct.  15 
Mont.  324,  27  L.R.A.  392,  48  Am.  St.  Rep. 
t»2,  39  Pac,  316;  Ritchie  v.  People's  Teleph. 
Co.  22  S.  D.  598,  119  N.  W.  990;  Re  Lewis, 
52  Kan.  660,  35  Pac.  287;  Aiken  v.  Colorado 
River  Irrig.  Co.  72  Fed.  591;  Columbia  Nat. 
^md  Dnedging  Co.  r.  Washed  Bar  Sand 
Dredging  Co.  136  Fed.  710;  Hall  v.  New- 
kirk,  12  Idaho,  33,  118  Am.  St.  Rep.  188, 
85  Pac.  486;  Ashton  v.  Pcttficld,  233  Mo. 
m,  135  S.  W.  938;  Cantwell  v.  Columbia 
Uad  Co.  199  Mo.  1,  97  S.  W.  167;  Brent 
V.  B.  E.  Buster  Sawmill  Co.  103  Miss.  876, 
«  L.R.A.(N.S.)  720,  60  So.  1018,  Ann. 
Cas.  1915B,  576;  Miner  v.  Belle  Isle  Ice  Co. 
W  Mich.  97,  17  L.R.A.  412,  63  N.  W.  218; 
Murray  v.  Superior  Ct.  120  CaL  628,  62 
Pac.  191;  People's  Home  Sav,  Bank  v, 
Superior  Ct.  103  Cal.  27,  36  Pac.  1016; 
Exchange  Bank  v.  Bailey,  39  L.R.A-(N.&> 
1041,  note  2;  Wickersham  t.  Crittenden,  93 
Cal.  17,  28  Pac  788. 

Messrs.  BulUyan  ^  Sullivan  and  Theo- 
dore J.  Roche,  for  interveners : 

A  court  of  equity  hat  no  authority  to  ap- 
point a  receiver  upon  the  application  of  a 
creditor   or   stockholder   of  a   corporation, 


whenever  it  appears  that  a  deadlock  or  di- 
vision exists  in  the  board  of  directors. 

Neall  V.  Hill,  16  Cal.  145,  76  Am.  Dec. 
508,  1  Mor.  Min.  Rep.  80;  La  Soci^t^  Fran-^ 
caise  v.  District  Ct.  53  Cal.  4^6;  Haven- 
meyer  v.  Superior  Ct.  84  Cal.  327,  10  L.R.A. 
627,  18  Am.  St.  Rep.  102,  24  Pac.  121;. 
Smith  V.  Super.  Ct.  97  Cal.  348,  32  Pac. 
322;  State  Investment  A  Ins.  Co.  v.  Supe- 
rior Ct.  101  Cal.  135,  35  Pac.  640;  Fischer 
V.  Super.  Ct.  110  Cal.  129,  42  Pac.  501; 
Yore  V.  Super.  Ct.  108  Cal.  431,  41  Pac. 
477 ;  Murray  v.  Super.  Ct.  129  Cal.  628,  62 
Pac.  191;  Elliott  v.  Superior  Ct.  168  Cal. 
727,  145  Pac.  101;  Wallace  v.  Pierce- WaU 
laoe  Pub.  Co.  101  Iowa,  813,  38  L.R.A.  122, 
63  Am.  St.  Rep.  398,  70  N.  W.  216;  People's 
Invest.  Co.  v.  Crawford,  —  Tex.  Civ.  App. 
—,  45  S.  W.  738;  Mason  v.  Supreme  Ct.  77 
Md.  485,  39  Am.  St.  Rep.  433,  27  Atl.  171; 
High,  Receivers,  §§  288,  289. 

HcmshniVy  J.,  delivered  the  opinion  of 
the  court: 

Certain  stockholders  of  the  W^estcrn  Mag- 
nesito  Development  Company,  a  corporation, 
appealed  to  equity,  charging  fraud,  derelic- 
tion of  duty,  and  violation  of  trust  against 
two  of  the  directors  of  the  corporation,  and 
prayed  for  a  removal  of  these  directors  and 
for  an  appointment  of  a  receiver  to  take 
possession  and  charge  of  the  assets  and 
property  of  the  corporation.  It  was  alleged 
that  the  Western  Magnesite  Development 
Company  was  a  mining  corporation  owning 
magnesite  claims  of  large  value;  that  dis- 
sension had  arisen  in  the  board  of  directors, 
which  board  consisted  of  but  four  persons, 
of  whom  the  defendants  Cummings  and 
Wolfe  were  two.;  that  because  of  these  dis- 
sensions and  the  mutual  hostility  underly- 
ing them  no  business  of  the  corporation  was 
performed.  The  corporation  had  entirely 
ceased  operations  and  no  longer  prosecuted 
its  mining  operations.  On  account  of  ih\s 
disputed  ownership  of  over  two  thirds  of 
the  capital  stock,  it  wiis  alleged  tlmt  it  was 
impossible  to  hold  a  stockholders'  meeting 
for  the  purpose  of  electing  a  new  board  of 
directors;  that  litigation  was  pending  to 
determine  the  true  ownership  of  this  dis- 
puted capital  stock.  Other  allegations  go* 
ing  to  the  trouble  and  confusion  in  the 
affairs  of  the  corporation,  the  enforced  sus- 
pension of  all  its  business  activities,  and 
improper  conduct  on  the  part  of  the  direc- 
tors Cummings  and  Wolfe,  were  set  forth. 
Trial  upon  the  issues  joined  was  had.  Ap* 
plication  was  made  for  the  appointment  of 
a  receiver  to  preserve  the  assets  and  prop- 
erty of  the  corporation  pendente  lite  and 
Until  the  directorate  was  able  to  act.  At 
the  conclusion  of  the  taking  of  the  evidence 
at  the  trial  and  before  decision  upon  th« 
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merits  of  the  case,  the  trial  court  appointed 
a  receiver  pendente  lite  to  take  charge  of 
the  assets  and  continue  the  business  of  the 
corporation.  The  receiver  was  directed, 
first,  to  execute  to  the  state  of  California 
an  adequate  luidertaking  in  the  sum  of 
$50,000.  The  order  declared  that  it  was 
made  '^without  determining  the  merits  of 
this  cause  as  between  plaintiffs  and  defend- 
cuits  and  upon  the  sole  ground  that  there 
is  now  and  ever  since  the  commencement 
of  this  action  has  been  a  deadlock  in  the 
board  of  directors  of  said  corporation,  as 
a  coni>equence  of  which  the  business  of  said 
corporation  is  not  carried  on  aud  the  mine 
of  said  corporation  is  not  operated."  The 
parties  litigant,  dissatisfied  with  this  order, 
«ought  and  obtained  an  alternative  writ  of 
prohibition  issued  out  of  the  district  court 
of  appeals  of  the  first  appellate  district,  by 
which  alternative  writ  action  of  the  judge 
of  the  court  and  of  the  receiver  so  named 
was  stayed  until  further  order  of  the  dis- 
trict court  of  appeal.  On  the  27th  day  of 
June,  1917,  the  district  court  of  appeal 
made  its  order  dismissing  the  proceeding 
and  quashing  the  alternative  writ. 

Following  this  came  an  application  to 
this  court  for  mandate  directed  to  the  trial 
judge  of  the  superior  court  for  his  refusal 
to  approve  the  bond  and  undertaking  of  the 
receiver  whom  he  had  appointed,  and  to 
allow  this  receiver  to  qualify.  In  the  pe- 
tition and  in  the  alternative  writ  of  man- 
date which  issued  from  this  court,  it  is  de- 
clared tliat  the  sole  ground  of  the  trial 
court's  refusal  is  ''that  the  decision  of  the 
district  court  of  appeal  of  the  state  of  Cali- 
fornia in  the  action  of  Western  Magnesite 
Development  Company,  a  Corporation,  et  al. 
V.  The  Superior  Court  of  the  City  and 
County  of  San  Francisco  et  al.,  will  not  be- 
come final  for  thirty  days." 

Were  this  the  sole  groimd,  no  considera- 
tion here  would  be  necessary,  since  the  thirty 
days  have  elapsed  and  the  trial  judge  doubt- 
less would  not  longer  withhold  action  for 
the  reason  indicated.  In  passing  it  may  be 
said  that  Noel  v.  Smith,  2  Cal.  App.  158,  83 
Pac.  167,  affords  justification  for  the  court's 
refusal  to  act  until  the  expiration  of  the 
thirty  days,  only  after  which  the  decision 
i)f  the  district  court  of  appeal  became  final. 

The  serious  contention  is  over  the  juris- 
diction of  the  trial  court  to  appoint  a  re- 
ceiver under  the  indicated  circumstances, 
.-and  it  is  declared  that  under  the  decisions 
of  this  court  such  an  appointment,  based 
yupon  the  stated  ground,  is  in  excess  of  the 
jurisdiction  of  the  court  and  therefore  void. 
\With  ♦this  contention,  however,  we  cannot 
: agree.  Section  564,  subd.  6,  of  the  Code  of 
Civil  Procedure,  declares  that  a  receiver 
may   be  appointed  by  the  court  in  which 
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an  action  is  pending,  or  by  the  ^'uJge  there* 
of  "in  all  other  cases  where  re*  nivers  have 
heretofore  been  appointed  by  tho  usages  of 
courts  of  equity."  Hiat  courts  of  equity, 
English  and  American,  have  appointed  re- 
ceivers under  precisely  the  situation  her* 
presented,  is  beyond  all  controversy.  These 
receivers  are  not  appointed  to  close  up  the 
affairs  of  a  corporation,  to  work  its  dissolu- 
tion, but  to  preserve  its  properties,  ana 
where  possible  continue  its  corporate  func- 
tions. Says  Pomeroy  (5  Pom.  Eq.  J»ir. 
§  124) :  "The  power  of  a  court  of  equity 
to  appoint  a  receiver  of  a  corporation  eitfai  t 
because  it  has  no  properly  constituted  goi  • 
erning  body,  or  because  there  are  such  dia 
sensions  in  its  governing  body  as  to  make 
it  impossible  for  the  corporation  to  carry 
on  its  business  with  advantage  to  its  stock- 
holders, appears  to  be  settled;  but  it  is 
equally  well  settled  that  this  power  is  sub- 
ject to  certain  limitations,  namely,  it  must 
always  be  exercised  with  great  caution,  and 
only  for  such  time  and  to  such  an  extent  as 
may  be  necessary  to  preserve  the  property 
of  the  corporation  and  protect  the  right^ 
and  interests  of  its  stockholders.  As  soon  as 
a  lawfully  constituted  and  competent  gov- 
erning body  comes  into  existence,  whether 
it  is  brought  into  existence  by  an  adjust- 
ment of  the  dissensions  or  by  the  election 
of  a  new  body,  and  such  body  is  ready  to 
take  possession  of  the  property  of  the  cor- 
poration, and  proceed  in  the  proper  dis- 
charge of  its  duties,  the  court  must  lift  its 
hand  and  retire." 

It  is  to  be  noted  from  this  and  from  the 
citations  which  will  follow  that  fraud  is 
not  a  necessary  basis  for  the  procurement 
of  such  an  appointment.  Dissensions, 
honest  differences  of  opinion,  which  result 
in  making  it  impossible  for  ttie  corporation 
to  carry  on  its  business  to  advantage,  or, 
as  here,  to  carry  it  on  at  all,  are  sufficient 
to  invoke  the  action  of  a  court  of  equity. 
In  California  Fruit  Growers'  Asso.  v.  Su- 
perior Ct.  8  Cal.  App.  711,  97  Pac.  769, 
where  a  receiver  was  asked  for  upon  the 
ground  of  fraudulent  mismanagement,  the 
court  declared  that  the  trial  court  had 
jurisdiction  to  appoint  a  receiver  under  the 
allegations  of  the  complaint,  and  pointed 
out  that  the  proceeding  was  not  directed 
toward  the  closing  of  the  affairs  of  the 
corporation  or  toward  an  attempt  to  dis- 
solve it,  but  was  designed  merely  to  place 
the  assets  of  the  corporation  in  safe  hands. 
Tn  Sternberg  v.  Wolff,  56  N.  J.  Eq.  389,  39 
L.R.A.  762,  67  Am.  St.  Rep.  494,  39  Atl.  397, 
difficulties  had  arisen,  as  here,  in  a  board 
of  directors  consisting  of  four  members. 
The  lower  court  refused  to  appoint  a  re- 
ceiver. On  appeal  its  order  so  doing  was 
reversed  and  a  receiver  appointed  upon  the 
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ground  \\  at  injunctioii  was  inadequate,  and 
toe  court  based  its  decision  solely  upon  tlM 
fact  that  dissensions  existed  between  the 
two  faetions  which  had  brought  the  affairs 
of  the  company  to  a  deadlock,  "so  far  as 
any  corporate  action  by  the  board  of  direc- 
tors is  concerned;"  and  proceeded  to  say 
that,  while  the  court  of  chancery  had  no 
jsrisdietion  to  dissolve  a  solvent  corporation 
uider  such  circumstances,  its  jurisdiction 
"to  control  the  business  of  a  company,  es- 
pecially a  trading  company,  pending  a  liti- 
gation over  the  management  and  conduct  of 
its  business,  must  necessarily  exist.*'  With- 
out multiplying  quotations  upon  this  point, 
further  reference  may  be  made  to  Feather- 
Aton  v.  Cooke,  L.  B.  16  Eq.  298,  21  Week. 
Rep.  835;  Trade  Auxiliary  Co.  v.  Vickers, 
U  R.  16  Eq.  303,  21  Week.  Rep.  836; 
Archer  v.  American  Waterworks  Co.  60  N. 
J.  £q.  33,  24  AU.  508;  Jasper  Land  Co.  ▼. 
Wallis,  123  Ala.  652,  26  So.  669;  Sheridan 
Brick  Works  v.  Marion  Ttust  Co.  157  Ind. 
292,  87  Am.  St.  Rep.  207,  61  N.  E.  666; 
Powers  v.  Blue  Grass  Bldg.  k  L.  Asso.  (C. 
C.)  86  Fed.  705;  Boothe  ▼.  Summit  Coal 
Min.  Co.  56  Wash.  167,  104  Pac.  207,  1» 
Ann.  Cas.  1255;  Gibbs  v.  Morgan,  0  Idaho, 
100,  72  Pac.  733;  Ahibama  Coal  &  Coke  Co. 
7.  Shackelford,  137  Ala.  224,  97  Am.  St. 
Rep.  23,  34  So.  833;  State  ex  rel.  Inde- 
pendent Dist.  Teleg.  Co.  v.  Second  Judicial 
Di»t  Ct.  15  Mont.  324,  27  L.R.A.  392,  48 
Am.  8t.  Rep.  682,  39  Pac.  316;  Ritchie  v. 
People's  Teleph.  Co.  22  S.  D.  698,  119  N.  W. 
990;  Re  Lewis,  52  Kan.  660,  35  Pac.  287. 
An  examination  of  our  own  cases  has  been 
made  under  the  adverse  contention  that  this 
equitable  doctrine  has  been  refused  recog- 
nition in  this  state.  It  would  unduly  and 
unnecessarily  prolong  this  discussion  to  re- 
view those  cases  at  length.  One  and  all, 
however,  they  were  eases  susceptible  of 
broad    differentiation.      They    were    cases 


where  the  receiver  was  appointed  to  wind 
up  the  affairs  of  the  corporation — in  effect 
to  dissolve  it  and  to  distribute  its  assets, 
a  power  which  under  our  laws  equity  does 
not  possess,  and  a  power  which  equity  in  the 
case  at  bar  did  not  attempt  to  exercise.  The 
distinction  is  well  recognized,  as  a  consider- 
ation of  any  of  the  foregoing  citations  will 
amply  demonstrate. 
Let  mandate  issue  accordingly. 

We  concur:  Angellottl,  Ch.  J.;  Shaw, 
J.;  Sloss,  J.;  Melvin,  J*. 

A  petition  for  rehearing  having  been  fUed^ 
the  following  Per  .Curiam  response  was 
handed  down  on  January  10,  1918: 

On  petition  for  rehearing,  it  is  called  to 
our  attention  that  on  August  23,  1917,  we 
made  an  order  transferring  the  proceeding 
for  prohibition  referred  to  in  the  opinion  of 
Mr.  Justice  Henshaw  to  this  court  for  hear- 
ing and  determination.  The  order  revived 
the  alternative  writ  of  prohibition  issued  by 
the  district  court  of  appeal,  and  the  re- 
straining effect  of  such  writ  will  remain  in 
force  until  this  court  shall  dispose  of  the 
proceeding  thus  transferred  and  now  pend- 
ing here.  On  the  merits,  the  two  proceed- 
ings— that  in  prohibition  and  the  present 
one  in  mandate — turn  on  the  same  legal 
questions.  We  are  entirely  satisfied  with 
the  manner  in  which  these  questions  are  dis- 
posed of  by  our  opinion  herein.  But  since 
the  alternative  writ  of  prohibition  is  still 
in  force  the  respondent  judge  is  confronted 
by  two  orders,  one  commanding,  and  the 
other  prohibiting,  certain  action.  To  avoid 
technical  difficulties  which  may  arise,  it  is 
ordered  that  execution  of  our  writ  of  man- 
date be  stayed  until  the  disposition  of  the 
pending  proceeding  for  prohibition. 

The  petition  for  rehearing  is  denied. 


Annotation— Dissensioiis  in  management  of  corporation  as  ground  for 

appointment  of  receiver. 


The  decision  in  BoTUS  v.  Superior  Or. 
ante,  226,  that  a  court  of  equity  may  ap* 
point  a  reeeiver  where  dissensions  in 
nianagement  interfere  with  the  business 
of  the  corporation,  is  supported  by  prin- 
ciple and  authority.  Trade  Auxiliary  Co. 
V.  Vickers  (1873)  L.  R.  16  Eq,  (Eng.) 
303,  21  Week.  Rep.  836;  Merrifield  v. 
BnrrowB  (1910)  163  HI.  App.  523;  Stem- 
berg  V.  Wolff  (1898)  66  N.  J,  Eq.  389,  39 
L.R.A.  762,  67  Am.  St.  Rep.  494,  39  Atl. 
397. 

In  Trade  Auxiliary  Co.  v.  "Vickers 
(Eng.)  snpra,  the  court  considered  as 
principles  which  ougbi  to  be  well  settled 
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'^that  the  court  will  not  interfere  with 
the  internal  affairs  of  joint  stock  com- 
panies unless  they  are  in  a  condition  in 
which  there  is  no  properly  constituted 
governing  body,  or  there  are  such  dis- 
sensions in  the  governing  body  that  is 
impossible  to  carry  on  the  business  with 
advantage  to  the  parties  interested.  In 
such  a  case  the  court  will  interfere,  but 
only  for  a  limited  time,  and  to  as  small 
an  extent  as  possible." 

In  Featherston  v.  Cooke  (1873)  L.  R. 
16  Eq.  (Bng.)  298,  where  it  does  not  ap- 
pear that  any  receiver  was  appointed, 
the  court  observed  that  with  two  direc- 
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tors  pulling  one  way  and  one  director 
pulling  the  other  way  it  was  impossible, 
for  a  certain  period,  that  the  affairs  of 
the  company  could  be  conducted  with  ad- 
vantage, and  that  it  was  proper  enough 
to  grant  an  injunction,  which  was  prop- 
erly dissolved  after  a  general  meeting  of 
the  company  had  been  held  and  a  har- 
monious board  of  directors  elected.  The 
court  further  stated  that  with  regard  to 
public  companies  it  apprehended  the 
same  principle  was  applicable  as  to  part- 
nerships, and  said :  '^If  a  state  of  things 
exists  in  which  the  governing  body  are 
so  divided  that  they  cannot  act  together, 
and  there  is  the  same  kind  of  feeling  be- 
tween the  members  as  there  is  frequently 
in  the  ease  of  private  partnerships,  it  is 
clearly  within  the  rule  of  this  court  to 
Interfere,  and  it  will  do  so." 

So,  a  receiver  has  been  appointed — 

— where  there  was  a  dispute  as  to  the 
persons  constituting  the  governing  body 
of  a  company  which  led  to  violence, 
one  of  the  parties  forcing  open  the  doors 
when  the  other  party  was  in  possession, 
the  appointment  being  made  for  a  limited 
period  and  later  renewed  until  a  legal 
board  of  directors  was  finally  appointed. 
Trade  Auxiliary  Co.  v.  Tickers  (1873) 
L.  R.  16  Eq.  (Eng.)  303,  21  Week.  Rep. 
S36; 

— on  the  application  of  minority  stock- 
holders of  a  corporation  which  had  two 
boards  of  directors  litigating  against  each 
other  in  law  and  equity,  both  being  op- 
posed to  the  complainants,  Jasper  Laud 
Co.  V.  Wallis  (1898)  123  Ala.  652,  26  So. 
659; 

— where  violent  internal  dissensions 
existed  in  the  corporation  and  two  sets 
of  directors  were  struggling  for  the  right 
to  administer  its  affairs,  Schmidt  v. 
Mitchell  (1897)  101  Ky.  570,  72  Am.  St. 
Eep.  427,  41  S.  W.  929 ;  Kelly  v.  Mitchell 
(1895)  98  Ky.  218,  32  S.  W.  599,  33  S. 
W.  408; 

— where  the  conflicting  stockholders 
were  equally  divided  as  to  shares  of 
stock  and  a  meeting  of  stockholders  for 
the  election  of  directors  had  continued  in 
session  day  and  night  for  four  days,  with 
consequent  demoralization  of  the  busi- 
ness of  the  corporation,  Merrifleld  v. 
Burrows  (HL)  supra.  The  court  com- 
mented on  the  fact  that  some  of  the 
shares  voted  by  one  of  the  factions  were 
not  in  their  possession,  but  were  actual- 
ly pledged  to  the  other  faction. 

A  receiver  of  a  trading  corporation 
may  be  appointed,  pending  litigation, 
over  the  management  and  conduct  of  its 
business,  when  its  affairs  have  come  to 
a   deadlock   because   of   dissensions   be- 
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tween  two  families,  each  of  whieh  owns 
one  half  of  the  capital  stock  and  each 
of  which  is  represented  by  two  or  four 
directors.  Sternberg  v.  Wolff  (1898)  56 
N.  J.  Eq.  389,  39  L.R.A.  762,  67  Am.  St. 
Rep.  494,  39  Atl.  397.  But  when  the 
case  came  back  to  the  court  of  chancery 
the  vice  chancellor  declined  to  appoint  a 
receiver  on  the  facts  considering  that  the 
so-called  deadlock  was  entirely  harmless, 
and  that  those  persons  who  applied  for 
the  appointment  of  receiver  did  so  on 
facts  for  which  they  were  wholly  respon- 
sible. (1898)  56  N.  J.  Eq.  555,  42  Atl. 
1078. 

Under  a  statute  providing  that  a  re- 
ceiver might  be  appointed  when,  in  the 
discretion  of  the  court  or  the  judge  there- 
of in  vacation,  it  might  be  necessary  to 
secure  ample  justice  to  the  parties,  it 
was  held  that  a  receiver  was  properly 
appointed  where  the  stockholders  and 
directors  of  a  corporation  were  three: 
A,  whose  administrator  brought  the  ac- 
tion, owning  249  shares;  B,  owning  250 
shares ;  and  C,  owning  1  share ;  and  after 
the  death  of  A,  who  had  been  president 
of  the  company,  the  parties  were  unable 
to  agree  upon  the  election  of  another 
director  or  officer,  and  it  was  alleged 
that  B  was  managing  the  corporation, 
that  is,  property  was  in  danger  of  becom- 
ing dissipated,  and  that  it  was  in  dan- 
ger of  becoming  insolvent.  Sheridan 
Brick  Works  v.  Marion  Trust  Co.  (1901) 
157  Ind.  292,  87  Am.  St.  Rep.  207,  61 
N.  E.  666. 

There  are  other  cases  which,  while  on 
the  facts  not  strictly  within  the  fore- 
going rule,  should  be  here  referred  to. 

In  a  case  where  the  court  considered 
it  plain  that  the  party  in  control  in- 
tended to  perpetuate  that  control  by 
depriving  others  of  their  rights,  and  that 
the  execution  of  the  scheme  was  a  fraud 
which  was  prevented  by  injunction,  the 
court  said:  "If  the  present  directors  of 
the  company,  and  they  are  all  parties  to 
this  suit,  continue  their  dissensions  so 
that  the  affairs  of  the  company  are  not 
speedily  attended  to,  upon  a  proper  ajy- 
plication  I  will  care  for  the  property, 
pending  determination  of  the  suit, 
through  the  instrumentality  of  a  receiv- 
er." Archer  v.  American  Waterworks 
Co.  (1892)  50  N.  J.  Eq.  33,  24  Atl.  508. 

Powers  V.  Blue  Grass  Bldg.  &  L.  Asso. 
(1898)  86  Fed.  705,  where  the  board  of 
directors  had  assigned  the  property  of 
the  corporation  and  the  shareholders  had 
elected  a  new  board,  the  court,  while 
considering  that  the  election  of  the  new 
board  was  illegal  and  the  action  of  the 
shareholders    in    opposing    the     board 
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▼hose  terms  had  not  expired  was  illegal, 
held  that  under  such  a  condition  of  eor- 
porate  disorg^anuation  it  was  proper 
that  the  corporate  asseta  should  go  into 
the  hands  of  a  reeeiyer  untU  there  could 
be  elected  a  directorate  which  would  law- 
fully represent  those  interested. 

Id  Gibbs  v.  Morgan  (1903)  9  Idabo, 
100,  72  Pae.  733,  the  contending  factions 
of  stockholders  of  a  corporation  not  in 
active  operation  owned  an  equal  amount 
o(  the  stocky  and  at  the  annual  meeting 
it  was  agreed  that  no  action  should  be 
taken  pending  certain  matters,  and  the 
meeting  was  adjourned  without  any  elec- 
tion of  a  board  of  directors;  a  majority 
of  the  old  board  met  after  such  post- 
ponement and  elected  officers.  It  was 
held  that  such  election  was  void,  and 
-that  the  case  was  a  proper  one  for  the 
appointment  of  a  receiver  under  a  stat- 
ute similar  to  that  in  Botle  t.  Supbrior 
Or.  ante,  226. 

In  D.  A.  Tompkins  Co.  ▼.  Catawba 
Mills  (1897)  82  Fed.  780,  it  was  held 
that  a  creditor's  bill,  seeking  to  marshal 
the  asseta  of  a  corporation  whose  plant 
was  idle  and  which  was  alleged  to  be 
insolvent  or  in  danger  of  insolvency,  and 
praying  a  sale  of  all  its  property  and  the 
application  of  all  its  assets  to  the  pay- 
ment of  its  debts,  will  justify  the  ap- 
pointment of  a  receiver  although  the  in- 
solvency is  denied,  if  it  is  not  denied  as 
alleged  by  the  bill  that  there  is  serious 
eonHiet  and  want  of  harmony  among  its 
officers  and  directors. 

In  State  Journal  Co.  v.  Commonwealth 
Co.  (1890)  43  Kan.  93,  22  Pao.  982, 
where  there  seems  to  have  been  some 
trouble  or  dissension  between  the  offi- 
cers of  a  cori)oration  which  was  the 
mortgagor  in  certain  chattel  mortgages, 
it  was  held  that  the  court  had  power  to 
appoint  a  receiver  in  an  action  for  the 
forecloBute  of  such  mortgages,  under  a 
statute  providing  that  "a  receiver  may 
be  appointed  in  an  action  by  a  mortgagee 
for  the  foreclosure  of  his  mortgage  and 
sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is 
in  danger  of  being  lost,  removed  or  mate- 
rially injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed, 
and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt,  and 
in  all  other  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages 
•of  the  courts  of  equity." 

In  Soothe  v.  Summit  Coal  Min.  Co. 
(ia09)  55  Wash.  167,  104  Pac.  207,  19 
Ann.  Cas.  1255,  a  temporary  receiver  was 
appointed  where  the  stock  was  controlled 
by  two  parties  and  one  party  was  in  con- 
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trol  of  the  management  and  could  not  be 
ousted  at  the  stockholders'  meeting  on 
account  of  the  even  votes  <m  both  sidcB, 
although  the  business  of  the  company 
apparently  continued  to  be  carried  on. 

The  court  may  appoint  a  receiver  if  a 
majority  of  the  board  of  directors  are 
wrecking  the  corporation  in  the  interest 
of  majority  stockholders.  Cantwell  v. 
Columbia  Land  Co.  (1906)  199  Mo.  1,  97 
S.  W.  167. 

The  court,  on  the  application*  of  a  ma- 
jority of  the  stockholders,  appointed  a 
receiver  under  a  statute  authorizing  it  at 
the  instance  of  any  stockholder  'Vhen 
the  directors  or  other  officers  of  the  cor- 
poration are  jeopardizing  the  rights  of 
stockholders  or  creditors  by  grossly  mis- 
managing the  business,  or  by  committing 
acts  ultra  vires,  or  by  wasting,  misusing, 
or  misapplying  the  property  or  funds  of 
the  corporation,"  where  the  facts  were 
that  the  stock  of  the  company  was  not 
worth  more  than  25  cents  on  the  dollar; 
that  the  management  of  the  company^s 
aiTairs  by  the  defendant  as  secretary  and 
treasurer  had  been  unsatisfactory  and 
injurious,  and  that  he  had  confessedly 
disposed  of  shares  of  its  stock  at  75 
cents  on  the  dollar;  that  the  board  of  di- 
rectors was  practically  composed  of  two 
directors,  the  third  having  tendered  his 
resignation,  and  those  two  unable  to 
agree  upon  any  proposition;  that  the 
defendant,  having  obtained  possession  as 
secretary  and  treasurer  of  certain  shares 
of  stock  of  the  corporation  in  trust  for 
another,  employed  and  used  the  same  as 
his  own,  with  the  apparent  purpose  of 
having  it  appear  that  he  was  the  holder 
of  the  majority  of  stock,  and  exercised 
control  to  the  detriment  of  the  corpora- 
tion. The  court  said:  "We  are  of  opin- 
ion that  plaintiffs,  as  stockholders,  have 
made  out  a  case  entitling  them  to  have 
a  receiver  appointed  for  the  purpose  of 
taking  charge  of  its  assets  and  affairs, 
and  winding  up  the  business  of  the  cor- 
poration." Sincer  v.  Alverson  (1899)  51 
La.  Ann.  055,  25  So.  650. 

In  State  ex  rel.  Conlan  v.  Oudin  &  B. 
FiT«  Clay  Min.  &  Mfg.  Co.  (1908)  48 
Wash.  196,  93  Pao.  219,  the  court  dis- 
solved a  corporation  whose  factory  and 
plant  had  been  destroyed  by  fire  and 
which  had  been  impotent  and  unable  to 
transact  any  business  for  four  years,  be- 
cause it  had  but  one  trustee.  It  ap- 
peared that  the  corporation  was  required 
to  have  two  trustees;  and  one  of  the 
trustees  owning  half  the  stock  sold  out  to 
the  plaintiff,  and,  the  interest  being 
equally  divided,  it  was  not  possible  to 
elect  another  trustee.     The  report  does 
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not  state  whether  a  receiver  was  ap- 
pointed. 

Limits  of  the  doctrine. 

It  will  be  observed  that  courts  of 
equity  are  in  general  reluctant  to  ap- 
point a  receiver  of  a  going  concern. 

Dissensions  alone  are  not  sufficient  to 
justify  the  appointment  of  a  receiver 
where  there  is  no  interference  with  the 
business  of  the  corporation.  Einstein  v. 
Rosenfeld  (1884)  38  N.  J.  Eq.  309;  Edi- 
son V.  Edison  United  Phonograph  Co. 
(1894)  52  N.  J.  Eq.  620,  29  Atl.  195;  Katz 
V.  De  Wolf  (1912)  151  Wis.  337,  138  N. 
W.  1013,  Ann.  Cas.  1914B,  237;  Katz  v. 
De  Wolf  (1912)  151  Wis.  346,  138  N.  W. 
1016. 

The  court  will  not  appoint  a  receiver 
on  account  of  differences  of  opinion 
among  the  directors,  it  not  appearing 
that  the  affairs  of  the  corporation  are 
not  being  well  and  safely  administered. 
Semple  v.  Frisco  Land  Co.  (1909)  124 
La.  663,  50  So.  619. 

Mere  disagreements  among  the  direc- 
tors as  to  details  of  management  will  not 
justify  the  appointment  of  a  receiver. 
Jacobs  V.  Jacobs  Mercantile  Co.  (1908) 
37  Mont.  321,  96  Pac.  723. 

The  court  will  not  interfere  with  the 
management  of  a  corporation  because 
two  directors  out  of  the  nine  disagree 
with  the  methods  pursued  by  the  other 
seven  as  to  what  is  best  for  the  interest 
of  the  company.  Edison  v.  Edison  Unit- 
ed Phonograph  Co.  (1894)  62  N.  J.  Eq. 
620,  29  Atl.  195. 

It  is  no  cause  for  the  appointment  of  a 
receiver  that,  owing  to  an  equal  division 
of  the  stock  between  contending  parties, 
there  has  been  no  new  election  of  direc- 
tors and  the  old  directors  hold  over.  Ala- 
bama Coal  &  Coke  Co.  v.  Shackleford 
(1902)  137  Ala.  229,  97  Am.  St.  Rep.  23, 
34  So.  833. 

In  Ehret  v.  George  Ringlet  Co.  (1911) 
144  App.  Diy.  480,  129  N.  Y.  Supp.  551, 
appeal  dismissed  on  special  grounds  in 
(1912)  204  N.  Y.  638,  98  N.  E.  1102,  it 
was  held  that  the  court  had  no  power  to 
appoint  a  receiver  of  a  solvent  going  con- 
cern when  three  of  its  five  trustees  had 
been  ousted  from  office,  the  statute  pro- 
viding that  a  receiver  might  be  appointed 
'^to  preserve  the  assets  of  a  corporation 
having  no  officer  empowered  to  hold  the 
same." 

It  is  error  to  appoint  a  receiver,  at 
least  without  notice,  upon  the  ground 
that  the  complainant  and  two  other  per- 
sons who  act  and  vote  in  confederation 
equally  divide  the  stock  and  that  they 
cannot  agree  as  directors  in  the  manage- 
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ment  of  the  business,  and  cannot  eleet 
directors.  Little  Warrior  Coal  Co.  v^ 
Hooper  (1894)  105  Ala.  665,  17  So.  118. 

In  Katz  v.  De  Wolf  (1912)  161  Wis, 
337,  138  N.  W.  1013,  the  court,  while 
holding  it  had  the  power,  declined  to  ap- 
point a  receiver  pendente  lite  of  a  cor- 
poration where  the  stockholders  were 
equally  divided,  and  where  there  were 
t^o  direetois,  one  belonging  to  each  f  ae- 
tion,  and  it  was  not  possible  to  elect  a 
third  director.  Followed  in  Katz  v.  De 
Wolf  (1912)  161  Wis.  346,  138  N.  W. 
1016,  relating  to  a  different  corporation 
where  the  facts  were  similar. 

In  Dodge  v.  Pyrolusite  Manganese  Cc 
(1882)  69  Ga.  665,  the  court  declined  to 
appoint  a  receiver  of  a  foreign  corpora- 
tion on  the  suit  of  one  claiming  to  be  a 
general  creditor  of  it,  where  one  of  the 
allegations  was  that  the  president  and 
treasurer  were  at  war  as  to  management, 
each  supported  by  an  equal  number  o£ 
trustees  and  an  equal  amount  of  stock. 

"There  is  no  such  branch  of  equitable 
jurisprudence  as  the  appointment  of 
railroad  receivers  for  the  management  of 
the  property  upon  any  and  every  dis- 
agreement of  those  interested  as  to  the 
proper  conduct  of  the  business."  Ameri- 
can Loan  &  T.  Co.  v.  Toledo,  C.  &  S» 
R.  Co.  (1886)  29  Fed.  416. 

In  Einstein  v.  Rosenfeld  (1884)  38  N. 
J.  Eq.  309,  supra,  the  court  said:  '^The 
circumstance  relied  upon  is  the  existence 
of  a  disagreement  between  the  two  par- 
ties who  own  all  the  capital  stock  in 
equal  shares,  by  reason  of  which  dis- 
agreement the  corporation  is  deprived  of 
a  lawful  governing  body.  The  cases 
cited  are  Featherston  v.  Cooke  (1873)  L. 
R.  16  Eq.  (Eng.)  298,  21  Week.  Rep.  835, 
and  Trade  Auxiliary  Co.  v.  Vickera 
(1873)  L.  R.  16  Eq.  (Eng.)  303,  21  Week. 
Rep.  836.  In  those  cases  the  companies 
were  joint  stock  companies,  and  the  prin- 
ciple was  observed  that  equity  will  only 
interfere  in  the  internal  affairs  of  such 
companies  where  the  company  has  no 
properly  constituted  governing  body,  or 
where  there  are  such  dissensions  in  the 
governing  body  that  it  is  impossible  ta 
carry  on  the  business  with  advantage  to 
the  parties  interested,  and  that  in  such 
cases  the  interference  will  be  only  for 
a  limited  time  and  to  as  small  an  extent 
as  possible." 

in  Edison  v.  Edison  United  Phono- 
graph Co.  (1894)  52  N.  J.  Eq.  620,  29 
Atl.  196,  supra,  the  court  said:  "The 
power  of  this  court  to  appoint  a  receiver 
of  a  corporation,  either  because  it  has 
no  properly  constituted  governing  body 
or  because  there  are  such  dissensions  in 
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its  govemiD^  body  as  to  make  it  impos- 
sible for  the  corporation  to  carry  on  its 
business  with  advantage  to  its  stockhold- 
ers, I  think  must  be  regarded  as  settled ; 
but  I  think  it  is  equally  well  settled  that 
this  power  is  subject  to  certain  limita- 
tions, namely,  it  must  always  be  exer- 
cised with  great  caution  and  only  for 
such  time  and  to  such  an  extent  as  may 
be  necessary  to  preserve  the  property  of 
the  corporation  and  protect  the  rights 
and  interests  of  its  stockholders.  As 
soon  as  a  lawfully  constituted  and  com- 
petent governing  body  comes  into  exist- 
ence, whether  it  is  brought  into  existence 
by  an  adjustment  of  the  dissensions  or 
by  the  election  of  a  new  body,  and  such 
body  is  ready  to  take  possession  of  the 
property  of  the  corporation  and  proceed 
in  the  proper  discharge  of  its  duties,  the 
court  must  lift  its  hand  and  retire.  This 
is  the  doctrine,  as  I  understand  it,  which 
was  laid  down  by  Vice  Chancellor  Ma- 
lins  in  Peatherston  v.  Cooke  (1873)  L. 
R.  16  Eq.  (Eng.)  298,  21  Week.  Rep.  835, 
and  Trade  Auxiliary  Co.  v.  Vickers 
(1873)  L.  R.  16  Eq.  (Eng.)  303,  21  Week. 
Bep.  836,  and  which  was  approved  by 
Chancellor  Runyon  in  Einstein  v.  Rosen- 
feld  (1884)  38  N.  J.  Eq.  309,  and  by 
Chancellor  McGill  in  Archer  v.  American 
Waterworks  Co.  (1892)  50  N.  J.  Eq.  33, 
24  Atl.  508." 

In  Katz  V.  DeWolf  (1912)  151  Wte. 
337,  138  N.  W.  1013,  supra,  the  court 
said:  "Whether,  in  case  of  a  mere  dead- 
lock between  two  or  more  contending 
groups  of  stockholders,  a  court  of  equity 
would  by  final  decree  appoint  a  receiver 
and  decree  a  sale  of  the  corporate  prop- 
erty and  distribution  among  the  share- 
holders, is  not  before  us,  and  the  dispo- 
sition of  this  motion  is  not  to  be  taken 
to  affect  that  question.  But  where  there 
is  no  imminent  danger  of  loss  of  the  cor- 
porate property  or  of  any  other  injury 
to  the  moving  party  which  cannot  be 
^ttlly  compensated  by  the  final  decree,  the 
courts  will  not,  upon  affidavits  and  in 
advance  of  a  trial  on  the  merits,  by  plac- 
ing the  property  in  the  hands  of  a  re- 
ceiver, wrest  the  possession  of  the  cor- 
porate property  from  the  corporation 
and  from  those  officers  who  are  duly 
elected  and  who,  prima  facie,  are  entitled 
to  administer  the  affairs  of  the  corpora- 
tion." 

In  Wallace  v.  Pierce- Wallace  Pub.  Co. 
(1897)  101  Iowa,  313,  38  L.R.A.  122,  63 
Am.  St.  Rep.  398,  70  N.  W.  216,  it  was 
fceld  that  a  receiver  of  that  part  of  the 
property  of  a  corporation  which  consists 
of  shares  of  stock  in  another  cori>oration 
cannot  be  appointed  on  account  of  a  dis- 
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agreement  respecting  the  management 
and  control  of  the  latter  corporation,  be- 
tween two  persons  who  are  the  officers 
of  the  former  corporation  and  own  all  its 
stock  in  equal  shares.  The  court  stated 
that  the  only  claim  which  had  any  merit 
was  that  there  were  dissensions  among 
the  stockholders  and  directors  which  ren- 
dered it  impossible  for  the  corporation  to 
carry  on  its  business;  that  the  relief 
asked  in  the  case  was  the  dissolution  of 
the  corporation  or  that  its  management 
should  be  taken  out  of  the  hands  of  the 
officers  who  had  been  conducting  its  busi- 
ness and  placed  in  the  hands  of  an  offi- 
cer of  tht  court  for  some  indefinite  peri- 
od; that  a  court  of  equity  had  no  power 
to  make  the  two  owners  agree;  that  it 
was  not  likely  that  the  appointment  of 
a  receiver  would  bring  about  a  reconcili- 
ation; that  it  might  be  unfortunate  that 
the  only  relief  was  that  one  of  the  par- 
ties should  sell  his  stock,  but  the  court 
could  not  help  that  situation. 

Where  two  of  the  three  stockholders, 
in  accordance  with  the  articles  of  asso- 
ciation, had  voted  to  close  up  the  busi- 
ness of  the  corporation  and  had  ap- 
pointed commissioners  to  liquidate  its 
affairs,  the  court  declined  to  appoint  a 
receiver  on  the  request  of  the  other 
stockholder.  Pringle  v.  Eltringham 
Constr.  Co.  (1897)  49  La.  Ann.  301,  21 
So.  615. 

It  may  be  noted  that  while  Ritchie  v. 
People's  Teleph.  Co.  (1908)  22  S.  D.  698, 
119  N.  W.  990,  cited  in  the  opinion  in 
Boyle  ▼.  Superior  Ct.  ante,  226,  is  not 
within  the  scope  of  this  note,  that  case 
was  reversed  on  rehearing  in  (1910)  26 
S.  D.  386,  128  N.  W.  327. 

For  inherent  jurisdiction  of  equity,  in- 
dependently of  statute,  at  the  instance  of 
stockholder,  to  appoint  a  receiver  or 
wind  up  a  corporation  because  of  mis- 
management or  fault  of  its  officers,  see 
notes  in  39  L.R.A.(N.S.)  1032,  and 
L.R.A.1915A,  606.  B.  B.  B. 
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H.  A.  HAYNES,  Superintendent  of  Michi- 
gan Home  and  Training  School, 

V. 

WILLIAM  B.  WILLIAMS,  Circuit  Judge. 

(—  Mich.  — ,  166  K.  W.  938.) 

Const  itnUonal    law  —   sterilization    of 
Insane  *-  closs  le^cislatton. 

A  statute  providing  for  the  sterilization 

Note.  ^  As  to  asexualization  or  steriliza- 
tion of  criminals  or  defectives,  see  annota- 
tion following  this  case,  post,  236. 
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of  mentally  defective  or  insane  persons 
maintained  wholly  or  in  part  by  public  ex- 
pense in  public  institutions,  but  not  pro- 
viding for  such  persons  located  elsewhere, 
is  unconstitutional  class  legiftlation. 
For  other  ccmes^  sec  Constitutional  Law,  II. 
a,  in  Dig.  1-52  ^^  8. 

(March  28,  1018.) 

PETITION  for  a  writ  of  mandamus  to 
review  an  order  of  the  Circuit  Court  for 
Lapeer  County  sustaining  an  order  of  the 
Probate  Judge  refusing  to  entertain  juris- 
diction on  plaintiff's  petition  for  a  hearing 
to  determine  the  question  of  sanity  of  ap 
alleged  incompetent  confined  in  petitioner's 
school.     Writ  denied. 

The  facts  are  stated  in  the  opinion.    • 
Messrs.   Alexander   J.    Groesbeck,    At- 
torney General,  and  Clare  Retan  and  li. 
\V.     Carr,    Assistant    Attorneys    General, 
amici  curiae. 

Steere,  J.,  delivered  the  opinion  of  tne 
court : 

In  this  proceeding  by  mandamus  plaintiff 
seeks  review^  and  reversal  of  an  order  of  the 
circuit  court  of  Lapeer  county  sustaining  an 
order  of  the  probate  judge  of  that  county 
refusing  to  entertain  jurisdiction  on  plain- 
tiff's petition  for  a  hearing  in  the  probate 
court,  to  determine  the  question  of  sanity 
of  an  alleged  incompetent  named  Nora  Rey- 
nolds, confined  in  the  Michigan  Home  and 
Training  School  at  Lapeer  in  said  county, 
and  the  necessity  of  performing  upon  her 
the  operation  of  salpingectomy  ''as  in  other 
insane  cases  before  such  courts,"  under  the 
provisions  of  Act  No.  34  of  the  Public  Acts 
of  1913.  The  probate  court  dismissed  said 
petition,  and  on  appeal  the  circuit  court 
sustained  the  order  of  dismissal  on  the 
ground  that  said  act  is  unconstitutional. 

The  statute  in  question  is  entitled,"  An  Act 
to  Authorize  the  Sterilization  of  Mentally 
Defective  Persons  Maintained  Wholly  or  in 
Part  by  Public  Expense  in  Public  Institu- 
tions in  This  State  and  to  Provide  a  Penalty 
for  the  Unauthorized  Use  of  the  Operations 
Provided  Therefor."  The  operations  provid- 
ed for  in  the  act  are  (on  the  male)  vasec- 
tomy and  (on  the  female)  salpingectomy, 
"or  any  other  operation  or  improvement  on 
vasectomy  or  salpingectomy  recognized  by 
the  medical  profession,  as  the  case  may  be, 
upon  such  person."  By  §  5  of  the  act,  ex- 
cept as  authorized  therein,  such  operations, 
"unless  the  same  shall  be  a  medical  neces- 
sity," are  made  a  felony,  punishable  by  five 
years,  imprisonment  in  the  state  prison  or  a 
fine  not  to  exceed  $1,000,  or  both,  in  the 
discretion  of  the  court. 

Briefly  summarized,  this  act  authorizes 
the  management  of  any  publicly  maintained 


institution  of  the  state  authorized  to  hold  hr 
custody  individuals  who  have  been  adjudi- 
cated by  a  court  of  competent  jurisdiction, 
mentally  defective  or  insane,  to  render  in- 
capable of  procreation  by  the  operations- 
mentioned  inmates  determined  to  be  proper 
subjects  for  such  treatment.  Tlie  Btate- 
boards  and  physicians  and  surgeons  ra> 
charge  of  each  of  said  institutions  are  con- 
stituted a  special  board,  with  authority  to 
examine  such  inmates  as  are  reported  by 
the  warden  or  medical  superintendent  to  be- 
persons  by  whom  procreation  would  be  in- 
advisable, and  upon  the  report  of  insanity 
experts  examine  into  the  phyaical  and  men- 
tal condition  of  such  persons,  etc.,  deter- 
mine the  advisability  of  such  operation  upon 
them.  At  least  thirty  days'  notice  of  the 
proceeding  must  be  given  the  parent  or 
guardian  of  such  mentally  defective  person 
before  performing  the  operation,  such  no- 
tice specifying  the  purpose,  time,  and  place - 
of  such  examinaticm.  If  the  parent  or  guard- 
ian object,  the  matter  must  be  referred  to 
the  probate  court  of  the  county  in  whieli< 
the  institution  is  located,  which  is. then  re- 
quired to  determine,  as  in  other  cases,  the 
question  of  sanity  and  necessity  of  the  oper- 
ation. When  authorized,  the  operation  i»- 
to  be  performed  either  by  tlie  physician  of 
the  institution  or  an  expert  employed  by  the 
board  for  that  purpose,  after  a  report  has 
been  secured  from  two  qualified  physicians 
that  such  operation  is  desirable  in  the  in- 
terest of  the  patient  or  the  good  of  the  com- 
munity. A  record,  not  for  public  inspection, 
is  required  to  be  made  in  relation  to  each 
individual  so  operated  upon,  and  filed  with- 
the  state  board  of  public  healtlu 

Acting  under  the  provisions  of  this  act 
the  board  of  control  of  the  Michigan  Home- 
and  Training  School  and  plaintiff,  its  medical 
superintendent,  as  a  special  board  for  that 
purpose,  took  the  proper  steps  and  made  the 
requisite  determination  for  performing  the 
operation  of  salpingectomy  upon  said  Nora 
Reynolds.  Notice  of  such  proceeding  was 
served  upon  John  Roach,  her  guardian,  who 
interposed  written  objections,  contending 
that  the  act  was  unconstitutional  and  void 
on  various  grounds.  Petition  was  there- 
upon filed  in  the  probate  court  by  plaintifiT 
as  superintendent  of  said  institution,  ask- 
ing that  the  sanity  of  said  inmate  and  neces- 
sity for  the  proposed  operation  be  there  de- 
termined, with  the  result  already  stated. 

As  appears  by  return  to  the  order  tO' 
show  cause  issued  from  this  court  the 
learned  circuit  judge,  in  an  opinion  sustain*, 
ing  the  refusal  of  the  probate  court  to  take- 
jurisdiction,  expressed  the  view  that  the- 
results  sought  to  be  reached  by  the  act  were- 
commendable  and  to  be  desired,  but  a&> 
framed  and  enacted  it  "so  limits  the  class 
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of  feeble-minded  persons  wbo  may  be  brought 
within  its  proTiaions  as  to  almost  entirely 
mbrert  its  object  aad  made  it  clearly  doss 
legifiUtion,"  and  therefore  unoonstitutional. 

The  only  brief  filed  or  argument  offered 
in  this  proceeding  is  by  the  attorney  gen- 
eral as  amicus  curise,  apparently  conceding 
the  unconstituticMiality  of  the  act  and  oon- 
eurring  in  the  views  expressed  by  the  cir- 
cuit judge  tliai  the  validity  of  the  l^sla- 
lion  cannot  be  sustained  in  its  present  form 
because  of  the  narrow  and  arbitrary  classifi- 
cation adopted.  The  only  question  argued 
or  raised  in  this  proceeding  against  the  va- 
lidity of  the  law  being  that  it  is  capricious 
and  discriminating  class  legislation,  there  is 
no  occasion  to  dwell  or  pass  upon  any  sug- 
gested underlying  medico-legal  questions  to 
which  the  indicated  purpose  of  the  law 
points  and  which,  within  constitutional 
limits,  are  for  legislative  rather  than  ju- 
dicial consideration.  That  line  of  inquiry 
in  the  field  of  forensic  medicine  has  only  in- 
cidental relation  to  the  question  here  in- 
Tolved. 

It  is  elementary  that  legislation  which  in 
carrying  out  a  public  purpose  for  the  com- 
mon good  is  limited  by  reasonable  and  justi- 
fiable differentiation  to  a  distinct  type  or 
chiss  of  persons  is  not  for  that  reason  un^ 
constitutional  because  class  legislation,  if 
germane  to  the  object  of  the  enactment  and 
made  uniform  in  its  operation  upon  all  per- 
sons of  the  class  to  which  it  naturally  ap- 
plies; but  if  it  fails  to  include  and  affect 
alike  all  persons  of  the  same  dass,  and  ex- 
tends immunities  or  privileges  to  one  por- 
tion and  denies  them  to  otliers  of  like  kind, 
by  unreasonable  Or  arbitrary  subclassiftca- 
tion,  it  comes  within  the  constitutional  pro- 
hibition against  class  legislation.  For  the 
purposes  of  this  case  we  need  go  no  further 
into  the  subject  of  class  legislation  than  to 
point  out  this  distinction.  For  an  able 
amplification  of  the  topic  with  abundant 
citation  of  sustaining  cases,  reference  may 
be  made  to  volume  6  of  Ruling  Case  Law, 
Eubpages  373  et  seq. 

Plainly  stated,  the  manifest  purpose  and 
only  justification  for  this  legislation  is  to 
promote,  under  the  police  power  of  the  state, 
the  general  welfare  of  the  human  race  by  a 
?tep  in  the  line*  of  selective  breeding  to  be 
effected  through  sterilization  of  those  found 
and  adjudicated  by  a  designated  tribunal 
to  be  hopelessly  insane  and  mentally  defec- 
tive to  such  an  extent  that,  in  connection 
with  their  personal  record  and  family  his- 
tory, procreation  by  such  persons  is  inad- 
visable and  inimical  to  public  welfare. 

Conceding  for  the  purpose  of  this  inquiry 
that  such  legislation  is  a  proper  govern- 
mental function,  and  within  the  police  power 
of  the  state,  the  question  naturally  arises, 
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What  logical  connection  with  the  object 
sought  by  this  enactment  has  a  classiftcatio» 
which  carves  a  class  out  of  a  class  and  ap- 
plies  the  propc»sed  curatite  treatment  which 
it  is  found  the  public  weal  demands  and 
justifies,  only  to  those  of  the  type  requir- 
ing such  exclusive  legislation  who,  by  rea- 
son of  their  sequestration  under  public  con- 
trol, are  presumably  helpless  to  work  upon 
those  now  in  being  or  posterity  the  mischief 
which  the  law  is  framed  to  eliminate? 

**T}ie  legislature  cannot  take  what  might 
be  termed  a  natural  class  of  persona,  split 
that  class  in  two,  and  then  arbitrarily  desig- 
nate the  dissevered  factions  of  the  original 
unit  as  two  classes,  and  thereupon  enact 
different  rules  for  the  government  of  each." 
6  R.  C.  L.  p.  883. 

In  this  enactment  the  legislature  selected 
out  of  what  might  be  termed  a  natural  class 
of  defective  and  incompetent  persons  only 
those  already  under  public  restraint,  leaving 
immune  from  its  operation  all  others  of  like 
kind  to  whom  the  reason  for  the  l^islative 
remedy  is  normally  and  equally,  at  least, 
applicable,  eacteading  immunities  and  privi- 
leges to  the  latter  Which  are  denied  to  tha 
former. 

While  legislation  is  to  be  found  in  a 
few  other  jurisdictions  providing  for  steril- 
izatnon  of  designated  abnormal  classes  by 
whom  procreation  is  deemed  inadvisable* 
either  because  mentally  defective  or  of  cer- 
tain confirmed  criminal  tendencies,  but  two 
cases  are  cited  or  found  where  the  subject 
has  been  before  a  court  of  last  resort. 

In  State  v.  Feilen,  70  Wash.  65,  41  L.R.A. 
(N.8.)  419,  128  Pac  76,  Ann.  Cas.  1914B, 
512,  defendant  was  convicted  in  a  trial  court 
of  the  state  of  Washington  of  statutory  rape' 
upon  a  female  child,  and  sentenced  under 
authorizing  statutes  of  that  state  to  im- 
prisonment in  the  peniteatiary  for  life,  and 
in  addition  thereto  that  the  operation  of 
vasectomy,  for  prevention  of  procreation,  be 
performed  upon  him  by  some  qualified  and 
capable  surgeon,  "carefully  and  scientifi- 
cally," under  procurement  by  the  warden  of 
the  penitentiary.  The  constitutionality  of 
the  statute  authorising  this  portion  of  the 
sentence  was  attacked  on  the  ground  that  it 
provided  for  cruel  and  unusual  punishment. 
In  a  carefully  considered  review  of  the  sub- 
ject the  court  reached  the  conclusion  that 
such  operation,  when  properly  performed, 
involved  litle  pain  or  danger,  was  not  of  that 
class  of  "severe,  cruel,  and  unusual  punish- 
ments such  as  disgraced  the  civilization  of 
former  ages,"  and  declined  to  hold  the  law 
unconstitutional. 

That  case,  while  illuminating  in  some 
respects,  involved  primarily  a  question  for- 
eign to  the  issue  before  us,  and  is  of  but 
remote  application,  for  under  the  statute 
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involved  here  tbe  proposed  operation  is  not 
provided  as  a  penalty  in  punishment  of 
crime. 

A  sterilization  law  was  enacted  in  the 
state  of  New  Jersey  in  1911,  to  which  our 
act  (No.  34  of  1913)  is  analogous  in  pur- 
pose and  similar  in  various  provisions,  al* 
though  that  law  extends  the  scope  of  its 
provided  curative  treatment  to  convicted 
rapists  and  other  criminals  convicted  of 
such  a  succession  of  crimes  as,  in  the  opinion 
of  the  authorized  determining  board,  are 
found  stamped  with  confirmed  criminal  ten- 
dencies. It  was  entitled,  "An  Act  to  Author- 
ize and  Provide  for  the  Sterilization  of 
Feeble-minded  (Including  Idiots,  Imbeciles, 
and  Morons),  Epileptics,  Rapists,  Certain 
Criminals,  and  Other  Defectives."  As  par- 
ticularly in  point  here,  its  operation  was 
confined  to  inmates  of  the  "several  reforma- 
tories, charitable  and  penal  institutions  in 
the  various  counties  and  state."  The  con- 
stitutionality of  the  lh.w  was  attacked  on 
various  grounds  in  a  case  involving  the  pro- 
posed operation  of  salpingectomy  on  an  epi- 
leptic female  named  Alice  Smith,  an  inmate 
of  one  of  the  designated  institutions,  found 
by  the  board  to  be  permanently  so  afflicted 
that  procreation  by  her  was  inadvisable. 
The  court  of  last  resort  in  that  state  held 
the  law  unconstitutional  for  the  same  rea- 
son urged  in  this  inquiry,  ^mith  v.  Board 
of  Examiners,  86  N.  J.  *L.  46,  88  Atl.  963. 
Passing  by  certain  reflections  and  moot  sug- 
gestions in  that  case  which  need  not  be  in- 
dorsed or  considered  for  the  purpose  of  the 
question  before  us,  tlie  following  clearly 
stated  reasons  for  holding  tbe  law  invalid 
as  discriminating  class  legislation  are  well 
in  point  here:  "It  must  be  apparent  that 
the  class  thus  selected  is  singularly  narrow 
when  the  broad  purpose  of  the  statute  and 
the  avowed  object  sought  to  be  accomplished 
by  it  are  considered.  The  objection,  how- 
ever, is  not  that  the  class  is  small  as  com- 
pared with  the  magnitude  of  the  purpose  in 
view,  which  is  nothing  less  than  the  arti- 


ficial improvement  of  society  at  large,  but 
that  it  is  singularly  inept  for  the  accom- 
plishment of  that  purpose  in  this  respect, 
viz.,  that  if  such  object  requires  the  sterili- 
zation of  the  class  so  selected  then  a  for- 
tiori does  it  require  the  sterilization  of  the 
vastly  greater  class  who  are  not  protected 
from  procreation  by  their  confinement  in 
state  or  county  institutions.  The  broad 
class  to  which  the  legislative  remedy  is  nor- 
mally applicable  is  that  of  epileptics,  i.  e., 
all  epileptics.  .  .  .  If  it 'be  conceded,  for 
the  sake  of  argiiment,  that  the  legislature 
may  select  one  of  these  broadly  defined 
classes,  i.  e.,  the  poor,  and  may  legislate 
solely  with  reference  to  this  class,  it  is  evi- 
dent that,  by  the  further  subclassification 
of  the  poor  into  those  who  are  and  those 
who  are  not  inmates  in  public  charitable  in- 
stitutions, a  principle  of  selection  is  adopt- 
ed that  bears  no  reasonable  relation  to  the 
proposed  scheme  for  the  artificial  betterment 
of  society.  For  not  only  will  society  at 
large  be  just  as  injuriously  affected  by  the 
procreation  of  epileptics  who  are  not  con- 
fined in  such  institutions  as  it  will  be  by  the 
procreation  of  those  who  are  so  confined, 
but  the  former  vastly  outnumber  the  lattor, 
and  are,  in  the  nature  of  things,  vastly 
more  exposed  to  the  temptation  and  oppor- 
tunity of  procreation,  which  indeed  in  the 
cases  of  those  confined  in  a  presumably  well- 
conducted  public  institution  is  reduced  prac- 
tically to  nil." 

For  the  foregoing  reasons  we  are  con- 
strained to  concur  in  the  opinion  of  the 
learned  circuit  judge  that  this  law  as 
framed  does  not  afford  in  its  scope  those 
affected  by  it  that  equal  protection  under 
the  laws  guaranteed  by  the  Constitution, 
and  so  limits  the  class  of  defectives  covered 
by  its  provisions  as  to  be  clearly  class  legis- 
lation without  substantial  distinction,  with- 
in constitutional  inhibition. 

The  writ  of  mandamus  prayed  for  is  there- 
fore denied. 


Annotatloii— Asexualization  or  sterilization  of  criminals  or 


This  note  is  supplemental  to  the  note 
to  State  V.  Feilen,  41  L.R.A.(N.S.)  418. 

In  Davis  v.  Berry  (1914)  216  Fed.  413, 
it  was  held  that  a  statute  of  the  state  of 
Iowa  requiring  the  performance  of  vasec- 
tomy on  criminals  twice  convicted  of  a 
felony  was  in  violation  of  the  constitu- 
tional provision  that  cruel  and  unusual 
punishments  shall  not  be  inflicted. 
Smithy  J.,  in  a  concurring  opinion,  said: 
^^It  seems  so  manifest  to  me  that  the  law 
which  provides  that  such  operation  (va- 
sectomy   or    ligation    of    the    Fallopian 
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tubes)  shall  be  performed  by  the  physi- 
cian of  the  institution  or  one  selected 
by  him  upon  any  convict  or  inmate  who 
has  twice  been  convicted  of  a  felony  de- 
prives the  party  in  question  of  due  proc- 
ess of  law  that  it  can  scarcely  be  dis- 
cussed. Suppose  a  person  had  been  twice 
convicted  of  a  felony  and  has  served  his 
entire  time,  and  should  subsequently  be 
an  inmate  of  the  penitentiary  unconvict- 
ed of  any  crime,  but  simply  held  there 
for  safe-keeping,  this  law  in  its  strictness 
would  require  the  prison  physician  to  per- 
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form  the  operation  upon  him  in  person, 
or  by  some  person  selected  by  such  phy- 
sieiao.''  In  the  same  ease  it  was  held, 
however,  that  the  statute  was  not  ex 
post  facto  as  to  a  prisoner  once  convicted 
before  its  passage,  for  a  prisoner  was 
not  subjected  to  an  operation  for  that 
which  was  by  him  done  prior  to  the  en- 
actment of  the  statute,  but  because  he 
Tolnntarily  brought  himself  within  a 
class  covered  by  the  statute,  and  he  did 
this  subsequently  to  the  enactment  of 
the  statute. 

For  the  general  subject  of  cruel  and 
nnnsual  punishment,  see  the  notes  in  35 
LR.A.  561,  and  L.R.A.1915C,  558. 

The  case  of  Smith  v.  Board  of  Exam- 
iners (1913)  85  N.  J.  L.  46,  88  Atl.  963, 
is  sufficiently  referred  to  in  Haynes  v. 
WiLLiAiTS,  ante,  233. 

In  Osborn  v.  Thomson  (1918)  103 
Misc.  23,  —  N.  Y,  Supp.  — ,  the  court  had 
under  consideration  a  New  York  statute 
similar  to  that  discussed  in  the  New 
Jersey  case  of  Smith  v.  Board  of  Exam- 
iners, the  Osborn  Case  arising  on  the 
elaim  of  Osborn  who  was  a  feeble-minded 
person,  strong  physically,  and  confined 
in  the  state  institution.  The  court  held 
that  the  statute  was  unconstitutional  as 
it  denied  to  Osborn  the  equal  protection 
of  the  laws,  the  statute  denying  them  to 
persons  confined  in  state  institutions. 
The  court  further  decided  that  the  board 


of  examiners  knew  very  little  about  the 
subject,  had  given  it  no  particular  study^ 
and  were  not  justified  in  the  determina- 
tion to  perform  the  operation,  and  the 
court  reviewed  and  reversed  such  deter- 
mination. The  testimony  seems  against 
sueh  operations,  and  brings  out  the  fact 
commented  on  in  the  earlier  note  that 
the  result  of  the  operation  would  not 
weaken  desire.  The  court  quotes  from 
an  opinion  of  the  attorney  general  of 
California  as  follows :  '*  'As  regards  the 
castration  of  confirmed  criminals  and 
rapists,  and  those  guilty  of  sexual  crimes, 
I  am  of  the  opinion  that  these  are  grave 
constitutional  questions/  but  ^as  restrict- 
ed to  the  sterilisation  of  the  inmates  of 
prisons  and  hospitals  by  the  method  of 
vasectomy,  I  am  of  the  opinion  that  there 
are  no  legal  inhibitions  upon  this  en- 
lightened piece  of  legislation,  which  is 
an  awakening  note  to  a  new  era  and  a 
great  advance  toward  the  day  when 
man's  inhumanity  to  man  will  have  ac^ 
quired  a  meaning  beyond  mere  frothy 
sentiment.' "  As  to  which  the  court  re- 
marked: ''Why  sterilization  by  vasec- 
tomy of  patients  in  a  hospital,  who  are 
grouped  as  a  class  with  rapists  in  a  state 
prison,  strikes  an  awakening  note  in  a 
new  era  and  will  lead  to  the  day  to  which 
the  attorney  general  so  poetically  refers, 
is  beyond  the  comprehension  of  this  court 
and  is  not  enlightening."        B.  B.  B. 
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STATE   OF   NORTH   DAKOTA  EX   REL. 
WILLIAM  LANGER,  Attorney  General. 

v. 

CARL  R.  KOSITZKY,  State  Auditor. 

(38  N.  D.  016,  166  N.  W.  534.) 

Courts   —   disqualiftcation   of  Judge  — 
effect. 

1.  Tlie  mere  presence  of  and  participa- 
tion by  a  member  of  the  snpreme  court  in 
a  case'  in  whicli  he  may  be  disqualified  on 
account  of  his  interest  in  the  result  does 
not  render  the  proceedings  and  judgment 
of  the  court  in  that  case  void,  where  hia 
presence  is  not  necessary  to  constitute  a 
qnorum,  and  his  vote  does  not  determine 
the  result,  although  §  100  of  the  state  Con- 
stitution provides  tliat  in  case  a  judge  of 
the  supreme  court  shall  be  in  any  way  in- 
terested in  a  case  brought  before  ttiKi  court 

Headnotes  by  Goolet,  District  Judge. 


\ote.  —  As  to  effect  on  judgment  of  dis- 
qualification of  a  part  of  the  participating 
judpes,  see  annotation  following  this  case, 
post,  244. 
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the   remaining   judges   of   said   court   shall 
call  one  of  the  district  court  judges  to  sit 
with  them  in  the  hearing  of  said  cause 
For  other  cases,  see  JudgmenU^  IL  a,  in  Dig. 

Same  •^  poi\'er«  of  8ubetlt;aied  judge. 

2.  Under  §  7340,  Comp.  Law«  1013,  pro- 
viding the  supreme  court  shall  be  always 
open  for  the  issue  and  return  of  all  writs 
which  it  may  lawfully  issue,  and  that  any 
judge  of  said  court  may  order  the  issuance 
of  any  such  writ,  an  order  for  the  issuance 
of  an  alternative  writ  of  mandamus,  signed 
by  a  district  judge  who,  under  N.  D.  Const. 
§  100,  had  been  called  in  to  sit  in  the 
place  of  a  member  of  said  court  who  was 
disqualified  by  reason  of  this  interest,  was 
legally  issued. 

For  other  oases,  see  Judges,  IV,  in  Di§. 

Same  —  orlglfiftl  J nrtad lotion  —  man- 
danius. 

3.  An  application  to  the  supreme  court 
for  a  writ  of  mandamus  directed  to  the 
state  auditor,  to  require  him  to  issue  his 
warrant  upon  the  state  treasurer  for  the 
payment  of  the  expenses  of  the  judges  of 
the  supreme  court  without  the  filing  of  an 
itemized  statement,  as  provided  by  §  720, 
Comp.  Laws  19]  3,  and  by  said  §  720,  as. 
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amended  by  §  2,  chap.  224,  Laws  1917,  in- 
volves the  prerogativeB,  rights,  and  fran- 
chises of  the  state  government,  and  invokes 
the  original  jurisdiction  of  the  supreme 
court. 

For  other  cases,  see  Courts,  11,  a,  2,  in  Dig, 
1-52  /V.  «. 

Same  —  allowance  for  expenses  -«  extra 
compensation. 

4.  Section  720,  Comp.  Laws  1913,  provid- 
ing that  each  judge  of  the  supreme  court 
shall  receive  the  sum  of  $500  per  annum 
for  expenses,  to  be  paid  in  quarterly  pay- 
ments without  filing  any  itemized  state- 
ments, is  not,  if  interpreted  as  providing 
an  additional  compensation  for  the  services 
of  the  judges  of  such  court,  so  far  as  the 
judges  now  in  office  are  concerned,  uncon- 
stitutional as  being  in  violation  of  §  99  of 
the  state  Constitution,  providing  that  the 
compensation  for  the  services  of  a  judge  of 
the  supreme  court  shal  not  be  increased  or 
diminished  during  the  term  for  which  he 
ehall  have  been  elected. 
For  other  cases,  see  Officers,  II,  h,  in  Dig. 

8anie  —  failure  to  require  Itemizing. 

6.  Section  720,  Comp.  Laws  1913,  and  the 
said  section  as  amended  by  §  2,  chap.  224, 
Laws  1917,  providing  that  each  judge  of 
the  supreme  court  shall  receive  the  sum  of 
$500  per  annum  for  expenses,  to  be  paid  in 
quarterly  payments,  without  filing  any 
itemized  statement,  if  interpreted  as  pro- 
viding for  the  payment  of  "expenses"  rather 
than  for  "services,"  are  not  unconstitutional 
as  being  in  violation  of  either  §  99  of  the 
Constitution,  providing  that  the  compensa- 
tion for  the  services  of  a  judge  of  the  su- 
preme court  shall  not  be  increased  or  dimin^ 
ished  during  the  term  for  which  he  shall 
have  been  elected,  or  of  §  186  of  the  state 
Constitution,  providing  that  no  bills,  claims, 
accounts,  or  demands  against  the  state  shall 
be  audited,  allowed,  or  paid  until  a  full 
itemized  statement  shall  be  filed  with  the 
officer  or  officers  whose  duty  it  may  be  to 
audit  the  same. 
For  other  oaseSj  see  Offi^jers,  II,  h;  State,  in 

Dig.  1-52  N.  8, 

(January  24,  1918.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  state  auditor  to  credit 
to  the  account  of  the  Supreme  Court  the 
appropriation  for  additional  compensation 
of  the  members  of  said  court  without  the 
Aling  of  an  itemized  account.    Writ  allowed. 

The  facts  are  stated  in  the  opinion. 
•    Messrs.  WlJliam  ILanser,  Attorney  Gen- 
eral, and  D.  V.  Brennan,  Assistant  Attor- 
'Hey  General,  for  petitioner. 

Mr.  Theodore  Koffel,  for  respondent: 

Helator  is  not  entitled  to  the  relief  prayed 
tor. 

State  ex  rel.  ^furphy  v.  Gottbreht,  17 
N.  D.  543,  117  N.  VV/864;  State  ex  rel. 
3finehan  v.  Wing,  18  N.  D.  242,  119  N.  W. 
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944;  State  ex  reL  MoDonald  v.  Holmes,  19 
N.  D.  457,  114  N.  W.  367;  State  ex  reh 
Shaw  V.  Thompson,  21  N.  D.  246,  131  N.  W. 
231 ;  State  ex  reL  Wiles  v.  Albright,  11  N. 
D.  22,  88  N.  W.  729;  State  ex  rel.  Wiles 
V.  Heinrich,  11  N.  D.  31.  88  N.  W.  734; 
McCoy  V.  Handlin,  35  S.  D.  487,  L.R.A. 
1015E,  858,  153  N.  W.  361,  Ann.  Cas.  1917 A, 
1046;  6  R.  C.  L.  pp.  115,  485;  People  ex 
rel.  Bockes  v.  Wemple,  115  N.  Y.  302,  22 
N.  E.  274 ;  Houtz  v.  Uinta  County,  11  Wyo. 
152,  70  Pac.  840. 

Cooley,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  original  proceeding  in  the  su- 
preme court  for  a  writ  of  mandamus  di- 
recting and  commanding  the  state  auditor 
to  forthwith  credit  to  the  account  of  the 
supreme  court  of  the  state  of  North  Dakota 
the  appropriation  for  the  additional  com- 
pensation of  the  members  of  said  court  pro- 
vided for  in  subdivision  3  of  chapter  24  of 
the  Laws  of  1917,  and  to  issue  to  the  sev- 
eral justices  of  said  court  warrants  for  the 
quarterly  instalments  of  said  additional 
compensation  which  became  payable  at  the 
quarterly  periods  since  on  or  about  Jan- 
uary 1,  1917,  without  the  tiling  of  an  item- 
ized statement  therefor. 

This  proceeding  was  instituted  by  an  ap- 
plication to  the  supreme  court  for  an  order 
directing  the  issuance  of  an  alternative  writ. 
When  the  application  for  such  order  was 
presented  to  the  court,  four  of  its  five  mem- 
bers, deeming  themselves  disqualified  to  sit 
in  a  matter  involving  their  right  to  the 
compensation  which  is  the  subject  of  this 
controversy,  withdrew  from  any  participa- 
tion in  the  proceedings,  and  the  remaining 
member  of  the  court,  Justice  Robinson, 
under  the  provisions  of  §  100  of  the  state 
Constitution,  called  in  four  district  judges, 
to  wit:  W.  L.  Nuessle,  judge  of  the  sixth 
judicial  district;  A.  T.  Cole,  judge  of  the 
third  judicial  district;  J.  A.  Coffey,  judge 
of  the  fifth  judicial  district,  and  Charles  M. 
Cooley,  judge  of  the  first  judicial  district, 
to  sit  with  him  in  the  further  proceedings 
that  might  be  had  in  said  cause.  Justice 
Robinson  and  two  of  tlie  district  judges 
thus  called  in  signed  the  order  for  the  issu- 
ance of  the  alternative  writ,  which  was 
made  returnable  on  December  1,  1917.  On 
that  date  the  supreme  court  of  North  Da- 
kota, as  above  constituted,  assembled  in  the 
court  room  of  the  said  court,  and  heard  and 
considered  the  issues  raised  by  the  alter* 
native  writ  and  the  respondent's  return 
thereto. 

At  the  outset  objection  was  made  to  the 
jurisdiction  of  the  court  on  the  grounds: 
(1)  That  J.  E.  Robinson,  one  of  the  jus- 
tices  of   the    said   court,    was   disqualified 
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from  afiting  in  the  mattof  because  of  kis 

interest  in  the  result;  (2)  that  ths  order 
for  the  alternative  writ  w^  not  signed  by 
«  majority  of  the  members  of  siiid  court 
qualified  to  act;  and  (3)  that  tliie  case  is 
D(;t  of  public  oon4>em,  involying*  questions 
jifTecting  the  sovereign  rights  of  the  state 
«r  ita  franchises  or  privileges.  It  is  un- 
necessary to  determine  whether  Justice  Rob- 
io^^on,  because  of  any  interest  in  the  result, 
vas  disqualified  to  sit  as  a  member  of  this 
«ourt  up<»  the  hearing  and  determination 
of  the  issues  in  this  proceeding.  The  tact 
remains  that  the  court  as  constituted  in- 
cluded four  district  judges  qualified  to  act, 
and  who  constituted  a  quorum  and  a  ma- 
jority of  the  members  of  said  court,  and 
who  were  invested,  so  far  as  this  contro- 
Tersj  is  concerned,  with  the  same  power 
and  authority,  and  whose  judgment  is  en- 
titled to  the  same  force  and  eflfect,  as  that 
of  the  justices  who  are  the  regularly  elected 
members  of  the  court.  State  ex  rel.  Linde 
T.  Robinson,  35  N.  D.  410,  160  N.  W.  612; 
State  ex  rel.  Linde  ▼.  Robinson,  35  N.  D. 
417,  160  X,  W.  514. 

The  mere  presence  of  and  participation 
hy  a  member  of  a  judicial  body  disqualified 
to  act  in  a  particular  case  does  not  neces- 
sarily invalidate  the  proceedings  and  judg- 
ment of  that  body.  Particularly  is  this  true 
if  his  presence  is  not  necessary  to  consti- 
tute a  quorum,  or  his  vote  does  not  deter- 
mine the  result.  State  ex  rel.  Getchel  v. 
Bradish,  95  Wis.  206,  37  IJR.A.  289,  70  X. 
Vr.  172,  dissenting  opinion  of  Justice  Mar- 
shall. 

Neither  under  the  Constitution  nor  the 
statutes  of  this  state  is  any  person  or  body 
of  persons  invested  with  the  power  to  pre- 
vent a  justice  of  the  supreme  court,  dis- 
<)ttalified  on  acconnt  of  interest,  from 
participating  in  any  case  properly  coming 
^«fore  that  court.  Nor  under  the  Constitu- 
tion of  this  state,  is  the  legislature  empow- 
ered to  make  any  provision  for  the  transfer 
of  any  such  case  to  any  other  jurisdiction. 
To  hold  that  the  mere  participation  by  any 
justice  of  the  supreme  court  in  a  case  in 
vbich  he  is  disqualified  to  act  would  in* 
validate  the  proceedings  and  judgment  of 
the  court  would  give  to  such  justice  the 
power,  if  he  so  willed,  to  absolutely  bar  the 
door  of  justice,  which  should  be  open  to 
All,  against  one  of  the  parties.  While  the 
Constitution  of  South  Dakota  contains  no 
provision  for  the  calling  in  of  other  judges 
in  caiie  any  member  of  the  supreme  court 
ia  disqualified  for  any  reason,  much  of  the 
rea^joning  of  the  supreme  court  of  that 
ttate  in  the  case  of  McCoy  v.  Handlin,  35 
S.  D.  487,  UR.A.1915E,  858,  153  N.  W.  361, 
-bn.  Cas.  1017A,  1049,  is  applicable  to  the 
ttndition  here  presented. 
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Inasmuch  as  the  distriet  judges  who  were 
called  in  to  sit  in  the  place  of  those  who 
deemed  themselves  disqualified  became  when 
so  called,  so  far  as  this  ease  is  concerned, 
judges  of  the  supreme  court,  the  order  for 
i  the  alternative  writ  which  was  signed  by 
two  of  such  judges  was  legally  issued  under 
§  7340,  Comp.  Laws  1013,  which  provides 
that  the  supreme  court  shall  be  always  open 
for  the  issue  and  return  of  all  writs  which 
it  may  lawfully  issue,  and  that  any  judge 
of  said  court  m&y  order  the  issuance  of  any 
such  writ. 

That  the  proceedings  involve  the  rights, 
franchiies,  and  privileges  of  the  state  gov- 
ernment, and  that  this  court  had  constitu- 
tional  and  statutory  authority  to  exercise 
original  jurisdiction  herein,  is  well  settled 
by  the  decision  of  this  court  in  the  case  of 
State  ex  rel.  Linde  v.  Jorgenson,  25  N.  D. 
539,  40  L.R«A.(N.S.)  67,  142  N.  W.  4^, 
wherein  a  similar  principle  was  involved, 
the  difference  between  the  two  cases  being 
only  in  the  extent  to  which  the  rights,  fran- 
chises, and  privileges  of  the  state  were  af- 
fected. 

Upon  the  merits  this  oontroveriiy  in- 
volves the  question  of  the  interpretation 
and  constitutionality  of  §  1,  chap.  82,  of  the 
Session  Laws  of  1907  (§  720,  Camp.  Laws, 
1913),  and  of  said  §  720,  Comp.  Laws  1913, 
as  amended  by  §  2,  chap.  224,  of  the  Session 
Laws  of  1017. 

Section  1,  chap.  82,  Laws  1907,  provides: 
''Each  judge  of  the  supreme  oourt  of  this 
state  shall  receive  the  sum  of  $500  per 
annum  for  traveling  expenses  and  moneys 
expended  by  him  while  absent  from  his 
home  and  while  engaged  in  the  discharge  of 
his  official  duties,  to  be  paid  in  quarterly 
payments  without  filing  any  itemized  state- 
ment." 

Section  2,  chap.  224,  Laws  1917,  pro- 
vides: ''Each  judge  of  the  supreme  court 
who  on  account  of  his  official  position  has 
taken  up  his  residence  at  the  capital  of  this 
state,  or  who  has  been,  or  who  may  be  com- 
pelled to  absent  himself  from  his  legal  resi- 
dence in  order  to  properly  discharge  his 
official  duties  shall,  during  his  present  term 
of  office,  receive  the  suln  of  $500  per  annum 
for  traveling  expenses  and  moneys  expended 
by  him  while  engaged  in  the  discharge  of 
his  official  duties,  to  be  paid  in  quarterly 
payments  without  filing  any  itemized  state- 
ment ;  provided,  however,  that  the  provisions 
of  this  section  shall  not  apply  to  any  judge 
of  the  supreme  court  hereafter  elected  or 
appointed." 

The  great  fundamental  rule  in  construing 

statutes  is  to  ascertain  and  give  eflTect  to 

the  intention  of  the  legislature,  and  it  is 

true  that  this  intention  '%ust  be  the  intoi- 

'  tlon  as  expressed  in  the  statute,  and  where 
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the  meaning  of  the  language  used  is  plain 
it  mu8t  be  given  effect  by  tlie  courts,  or 
they  would  be  assuming  legislative  author- 
ity." 36  Cyc.  1106.  But  it  is  also  true 
that  "every  statute  must  be  construed  with 
reference  to  the  object  intended  to  be  ac- 
complished by  it.  In  order  to  ascertain  this 
object  it  is  proper  to  consider  the  occasion 
and  necessity  of  its  enactment,  the  defects 
or  evils  in  the  former  law  and  the  remedy 
provided  by  the  new  one,  and  the  statute 
should  be  given  that  construction  which  is 
best  calculated  to  advance  its  object  by  sup- 
pressing the  michief  and  securing  the 
benefits  intended.  For  the  purpose  of  de- 
termining the  meaning,  .  .  .  recourse 
may  be  had  to  considerations  of  pub- 
lic policy,  and  to  the  established  pol- 
icy of  the  legislature  as  disclosed  by 
a  general  course  of  legislation.  .  .  . 
If  the  purpose  and  well-ascertained  ob- 
ject of  a  statute  are  inconsistent  with  the 
precise  words,  the  latter  must  yield  to  the 
controlling  influence  of  the  legislative  will 
resulting  from  the  whole  act."    36  Cyc.  1110. 

In  pursuance  of  the  general  object  of  en- 
forcing the  intention  of  the  legislature,  it  is 
a  rule  that  the  spirit  or  reason  of  the  law 
will  prevail  over  its  letter.     36  Cyc.  1108. 

While,  therefore,  in  both  the  acts  of  the 
legislature  above  referred  to  provision  is 
made  for  the  payment  of  "expenses,"  it  is 
proper  in  interpreting  these  acts,  to  consider 
other  acts  of  the  legislature  relating  to  the 
same  subject-matter  and  other  parts  of  the 
same  acts. 

In  1903  the  annual  salary  of  a  judge  of 
the  supreme  court  was  $4,000.  In  that 
year  the  legislature  passed  an  act  (Laws 
1003,  chap.  194)  which  is  as  follows: 

"Section  1.  Each  judge  of  the  supreme 
court  shall,  during  his  present  term  of  office, 
receive  the  sum  of  one  hundred  dollars  per 
month  for  the  purpose  of  defraying  the  per- 
sonal expenses  of  such  judge  when  away 
from  home  in  the  discharge  of  the  duties 
pertaining  to  his  office,  and  for  other  neces- 
sary expenses,  such  amount  to  be  payable 
monthly  without  the  filing  of  any  itemized 
statement;  provided,  that  the  provisions 
of  this  section  shall  not  apply  to  judges 
hereinafter  elected. 

"Sec.  2.  The  judges  of  the  supreme  court 
shall  receive  an  annual  salary  of  $5,000 
the  payment  thereof  to  begin  at  the  expi- 
ration of  the  present  term  of  each  of  the 
present  incumbents,  and  until  the  expira^ 
tion  of  the  present  term  of  each  of  said 
judges,  he  shall  receive  an  annual  salary  of 
$4,000." 

On  the  1st  of  January,  1907,  §  1,  chap. 
194,  Laws  of  1903,  became  inefTective,  as  ths 
term  of  each  of  the  jiidges  in  office  at  the 
time  of  the  passage  of  the  act  had  expired, 
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and  all  were  thereafter  entitled  to  an  an- 
nual salary  of  $5,000.  At  the  legislative 
session  in  1907,  chapter  82,  Laws  of  1907, 
above  quoted,  was  passed,  and  went  into 
effect  on  its  approval  by  the  governor,  on 
March  19,  1907.  When  the  1913  edition 
of  the  Compiled  Laws  was  published,  s& 
much  of  §  2,  chap.  194,  Laws  of  1903,  as 
was  then  applicable,  namely,  "The  judges 
of  the  supreme  court  shall  receive  an  annual 
salary  of  $5,000,"  appeared  as  §  719,  and 
§  1,  chap.  82,  Laws  of  1907,  appeared  as 
§  720. 

At  the  1917  session  of  the  legislature  an 
act  was  passed  (Laws  1917,  chap.  198)  re- 
pealing §  720,  Comp.  Laws  1913.  This  law 
did  not  take  effect  until  July  1,  1917.  At 
the  same  session  there  was  passed  an  act 
(Laws  1917,  chap.  224)  which  provides  as 
follows : 

"Section  1.  Section  719  of  the  Compiled 
Laws  of  North  Dakota  for  the  year  1913, 
is  hereby  amended  and  re^n acted  so  as  to 
read  as  follows: 

"Sec.  719.  The  judges  of  the  supreme 
court  shall  each  receive  an  annual  salary  of 
$5,500.  Provided,  however,  that  the  pro- 
visions of  this  section  shall  not  apply  to 
said  judges  during  their  respective  present 
term  of  office:" 

"Sec.  2.  Section  720  of  the  Compiled  Laws 
of  North  Dakota  for  the  year  1913  is  hereby 
amended  and  re-enacted  so  as  to  read  as 
follows: 

"Sec.  720.  Each  judge  of  the  supreme 
court  who  on  account  of  his  official  position 
has  taken  up  his  residence  at  the  capita! 
of  this  state,  or  who  has  been,  or  may  be 
compelled  to  absent  himself  from  his  legal 
residence  in  order  to  properly  discharge  his 
official  duties,  shall,  during  his  present 
term  of  office,  receive  the  sum  of  $500  per 
annum  for  traveling  expenses  and  moneys 
expended  by  him  while  engaged  in  the  dis- 
charge of  his  official  duties,  to  be  paid  in 
quarterly  payments  without  filing  any  item- 
ized statement;  provided,  however,  that  the 
provisions  of  this  section  shall  not  apply  to 
any  judge  of  the  supreme  court  hereafter 
elected  or  appointed." 

Thus  it  will  be  observed  that  from  1903, 
when  the  salary  of  the  judgies  of  the  su- 
preme court  was  $4,000,  their  compensa- 
tion for  services  has  been  raised  until  it  is 
now  fixed  at  $5,500. 

If,  in  arriving  at  the  intention  of  the 
legislature  when  it  enacted  §  1,  chap.  82, 
Laws  1907,  and  §  2,  chap.  224,  Laws  1917, 
we  are  permitted  to  disregard  the  strict 
letter  of  the  law,  and  to  consider  the  spirit 
or  reason  of  the  law,  and  the  object  intended 
to  be  accomplished,  it  requires  but  a  casual 
observation  of  the  various  acts  which  have 
been  quoted  to  determine  that  it  was  the 
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evident  intention  of  the  legislature  thereby 
to  increase  the  salary  of  the  then  judges 
of  the  supreme  court,  and  that  the  legisla- 
ture adopted  this  form  of  granting  this  ad- 
ditional compensation  in  an  attempt  to 
avoid  the  j)rohibition  contained  in  the  North 
Dakota  Constitution  ( §  99 ) ,  which  provides : 
"The  judges  of  the  supreme  and  district 
courts  shall  receive  such  compensation  for 
their  services  as  may  he  prescribed  by  law, 
which  compensation  shall  not  be  increased 
or  diminished  during  the  term  for  which 
a  judge  shall  have  been  elected/* 

AH  of  tlie  judges  of  the  supreme  court 
now  in  office  were  elected  for  terms  which 
began  subsequent  to  the  enactment  of  §  720, 
Comp.  Laws  1913  (§  1,  chap.  82,  Laws 
1907),  and  prior  to  the  time  when  chap. 
198,  Laws  1917,  repealing  said  §  720,  took 
effect.  Therefore,  considered  as  an  act  pro- 
viding for  additional  compensation  for  serv- 
ices,  §  1,  chap.  82,  Laws  1907  (§  720,  Gomp. 
Laws  191S),  is  not,  as  to  the  present  judges, 
in  violation  of  the  constitutional  provision 
above  quoted.  Xor  is  the  right  of  the  pres- 
ent judges  to  continue  to  receive  such  ad- 
ditional compensation  until  the  expiration 
of  their  present"  terms  affected  by  chapter 
IflS,  Laws  1917,  repealing  said  §  720,  as 
that  act  is  unconstitutional  as  diminishing 
their  compensation  for  services  during  the 
terms  for  which  they  have  been  elected. 

But  respondent  contends  that  §  1,  chap. 
82.  Laws  1907,  and  §  2,  chap.  224,  Laws 
1917,  should  receive  a  literal  interpreta- 
tion, and  that  these  acts  provide  for  addi- 
tional compensation  for  "expenses'*  rather 
than  for  "services."  Under  that  interpre- 
tation neither  of  these  acts  is  unconstitu- 
tional, as  being  in  violation  of  §  99  of  the 
Constitution;  for  that  constitutional  provi- 
sion prohibits,  during  the  term  for  which  a 
judge  is  elected,  only  an  increase  in  his 
compensation  for  services,  and  each  of  the 
present  judges  was  entitled  to  receive  the  ad- 
ditional compensation  provided  for  by  the 
former  act  until  July  1,  1917,  and  are  en- 
titled to  receive  the  compensation  provided 
for  hy  the  latter  act  until  the  expiration 
of  their  present  terms. 

Respondent  does  not  contend  that  the 
judges  are  not  entitled  to  this  additional 
compensation  under  any  circumstances,  but 
his  contention  is  that,  as  far  as  these  acts 
require  the  quarterly  payments  to  be  made 
"without  filing  any  itemized  statement," 
they  are  void,  as  being  in  violation  of  §  188 
of  the  Constitution  of  this  state,  which 
proTides:  "No  money  shall  be  paid  out  of 
the  state  treasury  except  upon  appropria- 
tion by  law,  and  on  warrants  drawn  by  the 
proper  officer,  and  no  bills,  claims,  accounts, 
or  demands  against  the  state,  or  any  county, 
or  other  political  subdivision,  shall  be  audit- 


ed, allowed  or  paid  until  a  full  itemized 
statement  in  writing  shall  be  filed  with  the 
officer  or  officers  whose  duty  it  may  be  to 
audit  the  same." 

To  audit  a  claim,  account,  or  demand 
means  to  examine,  adjust,  pass  upon,  and 
settle  such  claim,  account,  or  demand.  An 
audit  of  claims  and  accounts  is  required  for 
the  purpose  of  determining  the  amount,  if 
any,  to  be  paid.  It  involves  an  exercise  of 
discretion  by  the  auditing  officer  or  board. 
Lender  the  provisions  of  the  acts  in  contro- 
versy, the  amount,  the  time  of  payment, 
and  the  persons  to  whom  payment  shall  be 
made  have  been  fixed  and  designated  by 
law,  so  that  there  remains  nothing  for  the 
respondent  to  do  but  to  perform  his  minis- 
terial duty  of  issuing  his  warrants  to  each 
judge  for  the  amount  so  fixed. 

In  the  case  of  McCoy  v.  Handlin,  85  S.  D. 
487,  L.R.A.1915R,  858,  153  N.  W.  361,  Ann. 
Cas.  191»7A,  1040,  it  appears  that  an  act 
of  the  legislature  of  South  Dakota  provides 
that  when  a  judge  of  the  supreme  court,  not 
legally  a  resident  at  the  state  capital,  shall 
have  changed  his  actual  residence  thereto, 
there  shall  be  paid  to  such  judge,  for  his 
increased  expenses  of  living,  the  fixed  sura 
of  $50  per  month,  payable  on  the  certified 
vouchers  of  such  judge.  The  court  say: 
"When  a  claim,  based  upon  a  valid  law,  has 
once  been  audited  and  allowed  by  the  audi- 
tor himself  or  by  some  other  duly  authorized 
persons,  board,  or  tribunal,  or  the  amount 
thereof  is  fixed  by  law,  so  that  there  is  no 
dispute  as  to  the  amount  of  the  claim,  it 
then  becomes  the  duty  of  the  auditor  to 
allow  it,  and  to  issue  a  warrant  upon  the 
state  treasurer  therefor,  provided,  of  course, 
that  money  has  been  appropriated  for  the 
payment  thereof.  .  .  .  Tlie  claim  is 
audited  at  a  fixed  amount  by  the  law  itself. 
The  defendant  is  vested  with  no  discretion 
whatever  in  the  matter  of  allowing  the  said 
sum  of  money.  Mandamus  is  the  proper 
mode  of  compelling  him  to  perform  the  pure- 
ly ministerial  act  of  issuing  the  warrant." 
Moreover,  before  it  shall  become  neces- 
sary to  file  with  any  oflicer  or  officers  an 
itemized  statement  of  any  claim,  account, 
or  demand  against  the  state,  or  against  a 
county,  it  must  be  made  to  appear  that 
there  is  some  officer  or  officers  "whose  duty 
it  may  be  to  audit  the  same." 

It  will  be  noted  that  the  provisions  of 
§  186  of  the  Constitution  relate  to  the  audit  • 
of  claims  and  accounts  against  counties  as 
well  as  to  those  against  the  state.  Yet  § 
3369,  Comp.  LaAvs  1913,  provides  that  the 
county  auditor  "shall  draw  warrants  .  .  . 
for  all  debts  and  demands  against  the  coun- 
ty when  the  amounts  are  fixed  by  law,  and 
which  are  not  directed  to  be  audited  by 
some  other  person  or  tribunal."     By  this 
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latter  provision  there  are  excepted  from  the 
operation  of  the  constitutional  provision  all 
debts  and  demands  against  counties  when 
the  amounts  are  fixed  by  law,  and  which  are 
not  directed  to  be  audited  by  some  other 
person  or  tribunal,  there  being  no  person 
whose  duty  it  is  to  audit  such  debts  and 
demands. 

In  the  case  of  State  ex  rel.  Wiles  v.  Hein- 
rich,  11  N.  D.  31,  88  N.  W.  734,  the  court, 
referring  to  the  salaries  of  clerks  employed 
in  the  office  of  the  county  superintendent 
of  schools,  say:  "The  demands  of  clerks  so 
employed  are  not  fixed  by  law,  and  could 
not  therefore  be  audited  and  paid  by  the 
county  auditor,  as  in  tlie  case  of  salaries. 
.  .  .  The  board  of  county  commissioners 
have  the  general  superintendence  of  the 
fiscal  affairs  of  the  county,  and  constitute 
a.  board  of  audit  for  all  claims  and  demands 
against  their  counties,  the  amounts  of  which 
are  not  fixed  by  law." 

In  tlie  case  of  State  ex  rel.  Wiles  v.  Al- 
bright, 11  N.  D.  22,  88  N.  W.  729,  the  court 
say:  "In  ordinary  cases  of  salaries  fixed 
by  law,  and  not  paid,  and  actually  due,  it 
is  not  denied  that  the  absolute  dut^'^to  issue 
warrants  therefor  devolves  upon  the  auditor, 
under  the  statute,  and  that  he  is  not  bound 
to  submit  to  the  directions  of  the '  county 
commissioners  or  anyone  else  to  withhold 
tlie  issuing  of  such  warrants.  In  such  cases 
he  has  no  discretion.  The  law  will  compel 
him,  by  mandamus,  to  issue  warrants  for 
such  salaries.  In  those  cases  his  acts  are 
ministerial  merely." 

In  the  case  of  State  ex  rel.  McCue  v. 
Lewis,  18  N.  D.  125,  119  N.  W.  1037,  the 
court  had  under  investigation  §  11C7,  Rev. 
Codes  1905,  as  amended  by  chapter  237, 
Laws  1907.  This  section  provides  that,  if 
the  county  judge  of  the  county  from  which 
an  indigent  inmate  of  the  Institution  for 
the  Feeble-minded  is  admitted  shall  certify 
that  such  inmate  is  unable  to  pay  the  sum 
of  $50  semiannually  to  the  said  institution, 
it  is  made  the  duty  of  the  county  auditor 
to  transmit  a  county  warrant  for  $50  semi- 
annually for  each  patient  so  situated,  upon 
presentation  of  the  proper  certificate  of  the 
superintendent  of  said  institution.  Proper 
certificates  were  presented  to  the  county 
auditor  of  Cass  county,  and  a  demand  was 
made  upon  him  for  his  warrant  for  the 
sum  of  $50  for  each  of  three  indigent  in- 
.  mates  of  said  institution  from  said  county. 
Upon  his  refusal  to  comply  with  such  de- 
mand, mandamus  proceedings  were  insti- 
tuted against  him.  On  the  part  of  the 
respondent,  the  county  auditor  of  Cass  coun- 
ty, it  was  contended  that  the  act  in  question 
contravened  §  186  of  the  Constitution.  In 
answer  to  that  contention  the  court  said: 
"Furthermore,  §  186  by  its  language  clearly 


applies  only  to  those  accounts  or  deouada, 
the  audit  of  which  is  made  the  duty,  by  law, 
of  some  officer,  and  under  tlie  act  in  quea« 
tion  there  is  no  duty  devolving  upon  tlie 
county  auditor  to  audit  the  claims  therein 
mentioned." 

Subdivision  10  of  §  132,  Gomp.  Laws  1913, 
provides  that  it  shall  be  the  duty  of  the 
state  auditor  "to  audit  all  claims  against 
the  state  the  payment  of  which  is  author- 
ized by  law." 

This  provision  made  its  first  appearance 
in  subdivision  10,  §  98,  Rev.  Codes  1805, 
and  has  since  been  continued  in  the  various 
revisions  and  compilations  of  the  Political 
Code,  although  it  was  impliedly  repealed  by 
chapter  33,  Laws  of  1901,  by  which  was 
created  a  state  auditing  board,  whose  duty 
it  was  to  audit  all  claims  that  might  come 
before  it.  This  act,  in  amended  form,  ap- 
pears as  §  375  of  the  Comp.  Laws  of  1913. 
By  chapter  227,  Laws  1915,  §  375,  Comp. 
Laws  1913,  was  further  amended.  Among 
other  things,  the  said  §  375,  as  amended, 
provides:  "The  state  auditor  shall  act  as 
secretary  of  the  state  auditing  board,  and 
shall  receive  and  file  for  the  consideration 
of  the  state  auditing  board,  all  accounts, 
claims  or  demands  against  the  state,  except 
such  as  are  now  specifically  excepted  by 
law.  ...  It  shall  be  the  duty  of  the 
state  auditing  board  to  audit  all  claims, 
accounts,  bills  or  demands  against  the  state, 
except  such  as  are  now  specifically  excepted 
by  law.     .     .    ." 

There  is  no  officer  or  officers  whose  duty 
it  is  to  audit  claims .  and  accounts  against 
the  state,  other  than  the  state  auditing 
board,  and  it  is  apparent  that  it  is  not  the 
duty  of  this  board  to  audit  any  claim  or 
demand  against  the  state  that  has  been 
specifically  excepted  by  law. 

Section  657,  Compiled  Laws  1913,  pro- 
vides that  "no  bill,  claim,  account  or  demand 
c^ainst  the  state,  except  in  cases  of  salaries 
fixed  by  law,  shall  be  audited,  allowed  or 
paid  until  a  full  itemized  statement  in  writ- 
ing shall  be  filed  with  the  officer  or  officers, 
whose  duty  It  may  be  to  audit  the  same.'* 

This  is  a  specific  provision  of  law  except- 
ing salaries  from  the  claims  and  demands 
that  must  be  itemized  and  filed  for  audit 
with  the  state  auditing  board,  and  §  1,  chap. 
82,  Laws  1907,  and  §  2,  chap.  224,  Laws 
1917,  are  other  specific  provisions  of  law  of 
like  character. 

Tliese  acts  constitute  valid  annual  appro- 
priations of  $500  for  each  judge  of  the  su- 
preme court.  State  ex  rel.  Birdzell  v.  Jor- 
genson,  25  N.  D.  539,  49  L.R.A,(N.S.)  67, 
142  N.  W.  450.  They  contain  no  provision 
requiring  the  quarterly  Instalments  to  be 
audited  by  anyone.  It  was  entirely  compe- 
tent for  the  legislature  to  thus  make  and 
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audit  iU  appropriations,  and  no  duty  de- 
volves upon  Um»  state  »uaitttg  board,  or 
iipon  any  officer,  to  audit  any  qlaim  baaed 
upon  either  of  said  acta.  Inasmucli  as  there 
is  no  officer  or  officers  whose  duty  it  is  to 
audit  such  claims,  there  is  no  officer  or 
officers  with  whom  itemized  statements  of 
any  such  claima  must  be  filed. 

Appropriations  having  been  made  not  only 
hy  the  terms  of  these  acts,  but  by  the  gen- 
eral budget  acts,  for  the  payment  of  the 
claims  and  demands  arising  under  those 
acts,  and  the  amuunt  of  such  claims  having 
liecn  fixed  by  law,  and  there  being  no  officer 
or  officers  whose  duty  it  is  to  audit  such 
claims,  it  becomes  the  ministerial  duty  of 
the  state  auditor,  under  the  provisions  of 
«aid  acts,  to  issue  his  warrants  for  the 
payment  thereof  at  the  times  as  provided 
by  law. 

A  peremptory  writ  will  therefore  issue  as 
prayed. 

Bruce,  Ch.  J.,  and  Cliristianson,  Blrd- 
lell,  and  Grace,  JJ.,  did  not  participate. 

Cooley,  Cole,  Coffey,  and  Nuessle,  Dis- 
trict Judges  of  the  state  of  North  Dakota, 
fitting  by  request. 

Robinson,  J,,  concurring: 

This  is  an  application  for  a  mandamus 
commanding  the  state  auditor  to  give  to 
«cb  judge  of  the  supreme  court  a  voucher 
or  warrant  for  the  regular  allowance  of  $4>00 
a  year  to  be  paid  quarterly  as  provided  by 
the  Laws  of  IftOT,  chap.  ^2. 

The  statute  is  in  effect:  Each  judge  of 
the  supreme  court  shall  receive  tlw  sum  of 
$500  per  annum  for  expenses,  to  be  paid 
quarterly  without  filing  any  itemized  state- 
ment. It  is  claimed  that  this  act  is  void 
l)«caQ8e  it  does  not  expressly  limit  the  al- 
lowance of  $500  a  year  to  judges  afterwards 
deeted  and  it  does  not  limit  the  allowance 
to  actual  expenses.  The  act  gives  a  definite 
allowance  to  be  paid  quarterly  regardless 
of  any  expense.  At  four  successive  sessions 
of  the  legislative  assembly  an  appropriation 
liaa  i)een  made  for  the  payment  of  such  al- 
lowance, and  the  same  has  been  regularly 
paid  to  the  judges  until  the  commencement 
of  the  present  year. 

Allowing  for  argument  that  the  act  did 
tpply  to  judges  then  in  office,  it  may  be  di- 
vided into  two  parts,  thus : 

(1)  Each  judge  of  the  supreme  court  now 
in  office  shall  receive  the.  sum  of  $500  per 
*nnum,  payable  quarterly. 

(2)  Each  judge  of  the  supreme  court 
vko  may  be  hereafter  elected  tp  office  shall 
receive  the  sum  of  $500  per  annum^  payable 
quarterly. 
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Now,  if  the  statute  is  held  void  so  far  as 
It  relates  to  the  judges  then  in  effioe,  mani- 
festly that  is  no  reason  for  holding  it  void 
as  to  future  judges.  As  to  them  it  can 
never  be  claimed  that  the  effect  of  the  stat- 
ute was  to  increase  their  salary  or  compen- 
sation during  their  term  of  office.  That  is 
self-evident. 

It  is  claimed  that  the  primary  purpose  of 
the  act  was  to  reimburse  the  judges  for  a 
part  of  their  expenses,  and  to  lix  and  limit 
the  amount  payable  witliout  any  accounting 
or  auditing,  and  that  such  an  act  is  forbid- 
den by  the  Constitution.  It  is  true  that 
such  acta  have  been  frequently  passed  and 
sustained.  However,  this  case  in  no  way 
relates  to  the  right  of  judges  who  held 
office  when  the  act  was  passed,  and  on  tliat 
question  it  is  needless  for  the  court  to 
express  an  opinion.  As  to  the  judges  now 
in  office,  there  is  no  ground  for  questioning 
the  constitutional  validity  of  the  act. 

This  proceeding  is  not  in  the  nature  of 
an  action  against  the  state  or  the  state 
auditor.  It  is  an  application  by  the  state 
to  determine  the  law  for  the  state  auditor 
and  to  require  him  to  perform  a  plain  min- 
isterial duty  in  which  he  has  no  discretion. 
It  is  a  matter  of  public  right  and  duty  re- 
lating to  the  sovereignty  of  the  state.  The 
state  auditor  might  put  the  state  in  a  de- 
plorable condition  were  it  permissible  for 
him  to  refuse  a  voucher  to  every  state  officer 
for  his  salary  or  allowance  provided  by 
law.  No  judge  would  care  to  hold  office  if 
he  had  to  receive  his  monthly  allowance  at 
the  end  of  a  suit  in  the  district  court  and 
an  appeal  to  the  supreme  court,  and  then 
by  a  mandamus  proceeding  to  compel  pay- 
ment. 

In  regard  to  the  right  of  Justice  Robin- 
son to  sit  in  the  case,  lie  holds  it  is  a  mat- 
ter of  manifest  duty  and  necessity  for  one 
of  the  supreme  court  judges  to  sit  in  every 
case  that  comes  before  this  court.  Section 
100  of  the  Constitution  provides  that,  in 
ease  a  judge  of  the  supreme  court  shall  be 
in  any  way  interested  in  a  cause  brought 
before  said  court,  the  remaining  judges  of 
said  court  shall  call  one  of  the  district 
judges  to  sit  with  them  on  the  trial  of  said 
cause.  The  Constitution  does  not  authorize 
the  supreme  court  judges  to  improvise  a  new 
supreme  court,  composed  entirely  of  district 
judges.  At  least  one  of  the  supreme  court 
justices  must  sit  in  every  case  that  comes 
before  the  court.  The  case  really  presents 
no  question  of  law.  It  is  the  plain  minis- 
terial duty  of.  the  state  auditor  to  give  each 
judg«  of  the  supreme  court  a  voucher  or 
warrant  for  his  quarterly  allowance  accru- 
ing since  January  1,  1917«  as  provided  by 
chapter  82,  Laws  of  1007,  and  a  peremptory 
mandamus  may  be  issued  commanding  him 
to  give  such  voucher. 
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Annotation — ^Effect  on  judgment  of  disqualification  of  a  part  of  Am 

participating  judges. 


As  to  effect  of  fact  that'  judge  other- 
■wiBe  disqualified  is  only  one  who  has 
power  to  decide  case,  see  annotation  to 
McCoy  V.  Handlin,  L.R.A.1915E,  858. 

There  is  considerable  diversity  of  opin- 
ion as  to  the  effect  upon  a  decision  of  a 
judicial  tribunal  or  of  a  tribunal  acting 
in  a  judicial  capacity  of  the  fact  that  a 
part  of  the  judges  participating  therein 
are  disqualified.  The  great  weight  of 
authority  is  to  tlie  effect  that  such  de- 
cisions are  voidable  even  though  the 
participation  of  the  disqualified  judge 
did  not  numerically  produce  the  result. 
A  few  cases,  however,  announce  the  rule 
that  where  the  participation  does  not 
decide  the  question  the  decision  is  valid 
notwithstanding  the  participation.  And 
to  the  other  extreme  are  a  few  decisions 
to  the  effect  that  a  judgment  participated 
in  by  a  disqualified  judge  is  absolutely 
void. 

Several  reasons  have  been  advanced  as 
justifying  the  courts  in  avoiding  a  judg- 
ment of  the  character  under  consider- 
ation, among  the  more  prominent  of 
which  is  the  theory  that  the  other  judges 
may  be  influenced  by  the  participation, 
and  that  the  decisions  of  the  court  must 
be  kept  free  from  suspicion.  For  in- 
stance, it  has  been  said  that  'Hhe  ad- 
ministration of  justice  ought  not  only  to 
be  pure  in  itself  and  capable  of  being 
demonstrated  to  be  so,  but  nothing  should 
be  done  by  those  who  are  administering 
it  to  throw  on  it  a  substantial  doubt.  It 
is  not  enough  that  the  conclusion  arrived 
at  was  right  or  that  it  had  been  arrived 
at  on  right  principles,  for  every,  person 
having  a  personal  interest  in  any  litiga- 
tion, or  having  a  direct  or  indirect  motive 
for  desiring  a  particular  decision  to  be 
come  to,  should  abstain  from  putting  him- 
self in  such  a  position  that,  unconscious- 
ly to  himself,  a  bias  adverse  to  the  due 
administration  of  justice  might  take  pos- 
session of  his  mind''  (R^*  v.  Justices  of 
Great  Yarmouth  (1882)  L.  R.  8  Q.  B, 
Div.  (Eng.)  625) ;  that  it  is  of  the  great- 
est importance  that  courts  should  he 
pure  and  that  nothing  of  private  feeling 
should  be  at  work  in  such  tribunails  (Reg. 
V.  G'Grady  (1856)  7  Cox,  C.  C.  (Eng.) 
247) ;  that  participation  by  a  disqualified 
judge  is  such  conduct  as  might  influence 
the  opinion  of  the  other  members  of  the 
court  (Reg.  v.  Justices  of  Hertfordshire 
(1845)  6  Q.  B.  753, 116  Eng.  Reprint,  284, 
14  L.  J.  Mag.  Csau  N.  S.  73,  9  Jar.  424, 1 
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New  Sess.  Cas.  490) ;  and  that  a  judge 
should  not  by  his  conduct  afford  any 
ground  for  believing  or  even  suspecting 
that  the  other  justices  have  been  in- 
fluenced by  him  (Reg.  v.  Justices  of  Suf- 
folk (1852)  18  Q.  B.  416,  118  Eng.  Re- 
print,  156,  21  L.  J.  Mag.  Cas.  N.  S.  169,. 
16  Jur.  612,  14  Eng.  L.  &  Eq.  Rep.  93), 
even  in  the  case  of  suspicious  minds 
(Reg.  V.  Justices  of  Surrey  (1855)  1 
Jur.  N.  S.  (Eng.)  1138,  4  Week.  Rep. 
86),  it  being  highly  desirable  that 
judicial  proceedings  shall  be  conduct- 
ed by  persons  who  cannot  be  sus- 
pected of  improper  motives  (Reg.  v. 
Allan  (1864)  4  Best.  &  S.  915,  122  Eng. 
Reprint,  702,  33  L.  J.  Mag.  Cas.  N.  S.  98, 
10  Jur.  N.  S.  796,  9  L.  T.  N.  S,  761,  12 
Week.  Rep.  422).  Another  statement  of 
the  reason  for  holding  that  the  partici- 
pation of  a  disqualified  judge  in  a  case 
renders  the  judgment  subject  to  attack 
is  that  such  a  participation  may  cast  a 
suspicion  on  the  impartiality  of  the  de- 
cision, even  if  the  parties  consent  there- 
to, and  that  "the  state  cannot  endure  the 
scandal  and  reproach  which  would  be 
visited  on  its  judiciarv  in  consequence.^' 
See  Oakley  v.  Aspinwall  (1850)  3  N.  Y. 
552.  And  Fry,  L.  J.,  in  Leeson  v.  Gen- 
eral Council  (1889)  L.  R.  43  Ch.  Div, 
(Eng)  366,  59  L.  J.  Ch.  N.  S.  233,  61  L. 
T.  N.  S.  849,  38  Week.  Rep.  303,  said 
that  judgments  participated  in  by  dis- 
qualified judges  should  be  set  aside  on 
grounds  of  public  policy,  without  inquiry 
whether  in  fact  they  were  or  were  not 
biased. 

The  question  whether  a  judgment  par^ 
tieipated  in  by  a  disqualified  judge  or 
judges  is  absolutely  void  or  is  merely 
voidable  is  of  first  importance  in  determ- 
ining the  manner  in  which  it  may  be  at- 
tacked, since  if  the  judgment  is  regarded 
as  absolutely  void  it  is  of  no  effect  and 
may  be  collaterally  attacked,  while  if  it 
is  merely  voidable  it  is  valid  and  enforce- 
able until  avoided  upon  a  direct  attack. 
In  a  number  of  cases  judgments  of  the 
character  under  consideration  have  been 
set  aside  upon  direct  attack,  without  the 
courts  having  entered  into  a  discussion 
suflSciently  specific  to  enable  one  to  defi- 
nitely determine  whether  the  respective 
judgments  under  consideration  were  re- 
garded as  absolutely  void  or  merely  void- 
able. For  example,  in  State  ex  rel. 
Getchel  v.  Bradish  (1897)  95  Wis,  205, 
37  L.R.A.  289,  70  J^.  W,  172,  it  was  held 
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that  the  disqualification  of  one  of  three 
members  of  a  tribunal  acting  in  a  judicial 
capacity  made  the  decision  invalid,  the 
€ourt  saying  that  the  mere  fact  that  only 
one  of  three  members  was  disqualified  to 
sit  in  judgment  did  not  relieve  the  tri- 
bunal as  a  whole  from  being  incompe- 
tent; but  the  decision  was  rendered  upon 
direct  attack,  so  that  it  cannot  be  said 
that  it  amounts  to  a  ruling  on  the  point 
whether  such  a  judgment  is  absolutely 
Toid  or  merely  voidable,  although  it  was 
necessarily  regarded  as  one  or  the  other. 
And  in  the  Ontario  case  of  Reg.  v.  Chap- 
man (1882)  1  Out.  Rep.  582,  a  judgment 
participated  in  by  four  judges,  two  of 
whom  were  disqualified,  was  quashed  on 
motion^  although  the  case  was  one  which 
might  have  been  disposed  of  by  one 
judge.  Likewise,  in  the  following  cases 
a  judgment  participated  in  by  an  inter- 
ested judge  was  set  aside  on  direct  at- 
tack: Ex  parte  Hinckley  (1831)  8  Me. 
146  (judgment  quashed  on  certiorari) ; 
State  V.  Delesdernier  (1834)  11  Me.  473 
(judgment  quashed  on  certiorari) ;  Re 
Friend  (1866)  53  Me.  387  (decision  re- 
versed on  appeal);  Conant's  Appeal 
(1907)  102  Mew  477,  120  Am.  St.  Rep. 
512,  67  Atl.  564  (exceptions  to  judgment 
sustained  on  appeal) ;  Sanborn  v.  Fel- 
lows (1851)  22  N.  H,  473  (question  re- 
served and  assigned  to  appellate  court 
for  decisions);  Anderson  v.  Fowler 
(1896)  is  S.  0.  8,  25  S.  E.  900  (decision 
reversed  on  appeal). 

Some  of  the  eases  employ  language  ap- 
parently supporting  the  view  that  a 
judgment  participated  in  by  one  or  more 
disqualified  judges  is  without  jurisdic- 
tion and  absolutely  void.  It  is  so  de- 
clared in  People  v.  Connor  (1894)  142 
K.  Y.  130,  36  N.  E.  807,  affirming  (1892) 
€5  Hun,  392,  20  N.  Y.  Supp.  209,  wherein 
a  conviction  on  a  former  trial  before  a 
<»urt,  one  member  of  which  was  disquali- 
fied, was  held  to  be  no  bar  to  another 
trial  on  the  same  charge.  The  New  York 
statutes  in  eiffect  provide  that  a  judge 
sliall  not  sit  as  such  in,  or  take  part  in 
the  decision  of,  any  ease  as  to  which  he 
is  disqualified.  In  Seaward  v.  Tasker 
(1913)  143  N*  T.  Supp.  257,  which  was 
an  action  governed  by  equitable  prin- 
ciples and  for  money  had  and  received, 
in  which  a  question  arose  as  to  whether 
or  not  the  records  in  another  action 
which  had  been  put  in  evidence  showed 
that  a  valid  judgment  had  been  obtained 
against  the  defendant  in  such  other  ac- 
tion, the  court  held  that  the  judgment 
in  the  other  action  should  be  disregarded, 
because  of  the  disqualification  of  one  of 
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the  judges  who  participated  in  the  deci- 
sion thereof.  In  Converse  v.  McArthur 
(1854)  17  Barb.  (N.  T.)  410,  which  was 
a  suit  to  recover  the  amount  directed  to 
be  paid  by  an  order  of  another  court, 
one  member  of  which  was  disqualified, 
the  court  said  that  such  order  seemed 
to  be  void  on  its  face.  And  see  dicta  to 
the  same  effect  in  Davis  v.  Seaward 
(1914)  85  Misc.  210, 146  N.  Y.  Supp.  981, 
affirmed  in  (1915)  171  App.  Div.  963, 
156  N.  Y.  Supp.  242.  And  in  Duryea  v. 
Traphagen  (1881)  84  N.  ,Y.  652,  it  was 
held  that  where  a  disqualified  judge  joins 
in  a  decision  it  must  be  reversed,  whether 
right  or  wrong,  since  in  such  a  case  the 
court  is  improperly  constituted.  In  the 
case  of  Oakley  v.  Aspinwall  (1850)  3  N. 
Y.  547,  the  decision  of  an  appellate  court 
in  which  a  disqualified  member  partici- 
pated was  held  irregular,  and  a  rear- 
gument  ordered.  It  has  been  argued  that 
this  decision  amounted  to  a  holding  that 
the  judgment  was  more  than  merely 
voidable  (People  v.  Connor  (1892)  65 
Hun,  392,  20  N.  Y.  Supp.  209,  affirmed 
in  (1894)  142  N.  Y.  130,  36  N.  E.  807), 
and  expressly  said  that  the  judgment  was 
"that  such  a  judgment  was  not  simply 
erroneous,  but  utterly  void"  (Chambers 
V.  Clearwater  (1864)  1  Abb.  App.  Dec. 
(N.  Y.)  341,  per  Denio,  Ch.  J.) ;  and  these 
conclusions  are  borne  out  by  the  further 
holding  of  the  court  in  the  Oakley  Case 
that  the  participation  amounted  to  an 
irregularity  which  could  not  be  waived. 
In  this  connection  it  was  held  that  a  dis- 
qualified judge  cannot  sit,  even  by  con- 
sent of  the  parties,  and  that  if  he  does 
the  judgment  is  "irregular"  and  may  be 
vacated,  the  court  saying  that  "the  party 
who  desired  it  might  be  permitted  to 
take  the  hazard  of  a  biased  decision,  if 
he  alone  were  to  suffer  for  his  folly,  but 
the  state  cannot  endure  the  scandal  and 
reproach  which  would  be  visited  upon  its 
judiciary  in  consequence.  Although  the 
party  consent,  he  wjll  invariably  murmur 
if  he  do  not  gain  his  cause;  and  the  very 
man  who  induced  the  judge  to  act  when 
he  should  have  forborne  will  be  the  first 
to  arraign  his  decision  as  biased  and  un- 
just. If  we  needed  an  illustration  of 
this,  the  attitude  which  the  counsel  for 
the  moving  party  in  this  case  assumed 
toward  the  court,  the  strain  of  argument 
wliich  he  addressed  to  it,  and  the  impres- 
sion which  it  was  calculated  to  make 
upon  an  audience,  are  enough  to  show 
that,  whatever  a  party  may  consent  to 
do,  the  state  cannot  afford  to  yield  up 
its  judiciary  to  such  attack  and  criticism 
as  will  inevitably  follow  upon  their  de- 
cisions made  in  disregard  of  the  prohibi- 
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tions  of  the  law  under  consideration/' 
So,  in  Maine,  it  has  been  said  that  a 
judgment  rendered  by  a  court  or  other 
body  acting  in  a  judicial  capacity  and 
participated  in  by  an  interested  judge  or 
member  is  absolutely  void  and  may  be 
collaterally  attacked.  See  dicta  in  Con- 
ant's  Appeal  (1907)  102  Me.  477,  120 
Am.  St.  Rep.  512,  67  Atl.  564,  which 
cited  Small  v.  Pennell  (1850)  31  Me. 
267,  wherein  the  court  ruled  that  an  act 
would  be  void  if  the  tribunal  had  not  ac- 
quired jurisdiction,  but  otherwise  void- 
able only.  And  see  Case  v.  Hoffman 
(1897)  100  Wis.  314,  44  L.R.A.  728,  72 
N.  W.  390,  74  N.  W.  220,  75  N.  W.  045, 
wherein,  although  the  attack  on  a  judg- 
ment participated  in  by  a  disqualified 
judge  who  cast  the  deciding  vote  was  di- 
rect (by  motion  for  reargument),  the 
court  was  evidently  of  the  opinion  that 
the  judgment  was  absolutely  void,  and 
that  the  same  should  be  the  rule  even 
though  the  disqualified  judge  had  acted 
simply  as  one  of  the  bench,  and  even 
though  his  vote  was  not  necessary  to  and 
did  not  decide  the  result. 

And  it  has  been  held  that  this  rule  that 
a  judgment  of  the  character  under  con- 
sideration is  absolutely  void  is  not  af- 
fected bv  the  fact  or  in  the  case  that  the 
majority  of  the  court  rendered  a  judg- 
ment contrary  to  the  opinion  of  the  dis- 
qualified judge  (Seaward  v.  Tasker 
(1J)13)  143  N.  Y.  Supp.  257),  or  that  a 
sufficient  number  of  others  who  were 
qualified  concurred  in  the  result.  (Con- 
ant's  Appeal  (Me.)  supra.) 

And,  for  a  better  reason,  a  judgment 
participated  in  by  a  disqualified  judge  is 
absolutely  void  where  such  judge  was 
necessarv  to  constitute  a  court.  This 
was  the  holding  in  Converse  v.  McArthur 
(1854)  17  Barb.  (N.  Y.)  410.  And  again 
in  Stockwell  v.  White  Lake  (1871)  22 
Mich.  341,  applying  the  maxim  that  no 
person  can  sit  as  a  judge  in  his  own 
case,  it  was  held  that  a  judicial  ruling 
by  a  township  board  was  void,  where  an 
interested  member  participated  in  the 
proceeding  and  his  presence  was  essen- 
tial to  a  quorum. 

A  fortiori,  where  the  vote  of  the  dis- 
qualified judge  decided  the  case  because 
the  qualified  judges  were  equally  divided. 
Case  V.  Hoffman,  supra. 
I  But,  as  before  stated,  the  decided 
weight  of  authority  is  to  the  effect  that 
the  disqualification  of  a  part  of  the 
judges  deciding  a  case  renders  the  judg- 
ment merely  voidable,  and  not  absolutely 
void.  Thus,  in  the  Maryland  case  of 
Curtis  V.  Piersol  (1912)  li7  Md.  170,  83 
Atl.  87,  it  was  held  that  a  judgment  ren- 
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dered  on  a  hearing  participated  in  by 
several  judges  is  not  rendered  absolutely 
void  by  the  fact  that  less  than  a  majority 
of  such  judges  were  disqualified,  and 
consequently  that  it  is  not  subject  to 
collateral  attack.  And  that,  in  Cali- 
fornia, under  a  statute  providing  that 
two  justices  shall  be  necessary  for  the 
transaction  of  the  business  and  that  the 
concurrence  of  two  judges  who  have  been 
present  at  and  heard  the  arguments  shall 
be  necessary  to  pronounce  a  judgment, 
failure  to  comply  with  the  requirement 
as  to  the  presence  of  two  judges  at  the 
argument  does  not  render  the  judgment 
absolutely  void,  but  is  a  mere  irregu- 
larity which  may  be  waived  by  the  par- 
ties, see  Blanc  v.  Bowman  (1865)  22  Cal. 
23,  holding  that  a  judgment  rendered  by 
two  judges  was  valid  although  one  of 
them  had  not  heard  the  argument,  where, 
previous  to  the  argument,  counsel  for 
both  parties  had  agreed  that  such  judge 
might  participate  in  the  decision  without 
having  heard  the  argument.  So,  in  the 
New  Hampshire  case  of  Gorrill  v.  Whit- 
tier  (1825)  3  N.  H.  265,  it  was  held  that 
a  judgment  rendered  by  a  court  having- 
jurisdiction  was  not  rendered  absolutely 
void  by  the  fact  that  one  of  the  judges 
who  sat  in  the  trial  was  interested  in 
the  ease,  although  without  him  there  was 
not  a  competent  number  present  to  do 
business.  The  court,  however,  regarded 
the  judgment  as  erroneous,  but  applied 
the  rule  that  "when  a  court  has  general 
jurisdiction  over  the  subject-matter  of 
its  proceedings,  its  doings,  however  erro- 
neous, are  not  void."  And  in  Carroll 
County  v.  Justice  (1892)  133  Ind.  89,  36 
Am.  St.  Rep.  528,  30  N.  E.  1085,  in  hold- 
ing that  the  judgment  of  a  body  rendered 
while  acting  in  a  judicial  capacity, 
which  judgment  was  participated  in  by 
a  person  disqualified  for  interest,  was 
voidable,  and  that  it  could  not  be  coU 
laterally  attacked  where  the  parties  ad-^ 
versely  affected  had  been  afforded  an  op- 
portunity to  appeal,  the  court  said  that 
in  a  collateral  attack,  such  as  an  action 
to  declare  such  judgment  a  nullity,  the 
fact  that  the  major  portion  of  the  judges 
were  qualified  and  disinterested  w^as  not 
without  weight.  In  Curtis  v.  PiersoT 
(Md.)  supra,  it  was  intimated  that,  al- 
though all  the  members  of  a  court  are 
presumed  to  be  present  at  a  hearing 
before  it,  the  fact  that  one  of  such 
judges  was  disqualified  will  not  render 
the  judgment  invalid,  at  least  in  the  ab- 
sence of  a  showing  that  such  disqualified 
judge  participated  in  the  determination 
and  signed  the  ruling.  And  in  Rollins 
V.  Connor  (1908)  74  N.  H.  450,  124  Am. 
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St.  Rep.  983,  69  Atl.  777,  13  Ann.  Cas. 
334,  it  was  held  that  judicial  action  by 
a  court  or  tribunal,  one  of  whose  mem- 
bers is  disi^ualified  to  act,  is  voidable  if 
the  disqualified  member  participated 
therein,  and  this  without  reference  to 
the  fact  whether  the  result  was  produced 
by  his  vote.  Of  course,  where  it  is  held 
that  the  failure  of  one  member  of  a  court 
to  qualify  to  sit  in  a  particular  case  is 
a  mere  irregularity  which  may  be  waived, 
it  is  immaterial  that  one  of  two  judges 
participating  in  a  decision  was  so  dis- 
qualified, where  such  disqualification  has 
been  waived  by  the  parties.  Blanc  v. 
Bowman  (CaL)  supra. 

In  England  the  question  seems  to  be 
merely   whether    or   not    a    judge    was 
disqualified,  the  rule  being  that  a  court 
or  other  body  acting  in  a  judicial  ca- 
pacity is  improperly  constituted  and  its 
judgment   vitiated,   at  least  if  directly 
attacked,  where  one  or  more  judges  dis- 
qualified by  pecuniary  interest,  by  bias, 
or  because   both  prosecutor  and  judge 
either  participated   in    the    decision   or 
formed  a  part  of  the  court.     Thus,  in 
Reg.  V.  Henley  [1892]  1  Q.  B.   (Eng.) 
504,  61  L.  J.  Mag.  Cas.  N.  S.  136,  66  L. 
T.  N.  S.  675,  40  Week.  Rep.  383,  17  Cox, 
C.  C.  518,  56  J,  P.  391,  where  a  justice 
of  the  peace  participated;  although  tak- 
ing no  prominent  part,  at  a  meeting  to 
prosecute  a  certain  person  for  an  alleged 
crime,  and  afterwards  sat  as  one  of  the 
judges  in  the  ease,  it  was  held  that  the 
conviction  should  be  quashed  on  certio- 
rari,  the   court   applying   the  principle 
that,  if  a  justice  sits  in  any  case  where 
there  is  any  danger  of  any  substantial 
bias  likely  even  unconsciously  to  influ- 
ence   him,     the    judgment     should     be 
quashed.     And   in   Reg.   v.   Justices   of 
Hertfordshire  (1845)   6  Q.  B.  753,  115 
Eng.  Reprint,  284,  14  L.  J.  Mag.  Cas. 
N.  S.  73,  9  Jur.  424, 1  New  Sess.  Cas.  490, 
it  was  held   on   direct   attack   that   an 
order  made  by  a  court  improperly  con- 
stituted, because  one  magistrate  was  dis- 
qnalified  for  interest,  should  be  quashed, 
and  that  it  was  no  objection  to  such  a 
conclusion    that    the    vote    of   the    dis- 
qualified judge  did  not  affect  the  result. 
And  again  in  Reg.  v.  Justices  of  Suffolk 
(1852)  18  Q.  B.  416,  118  Eng.  Reprint, 
156,  21  L.  J.  Mag. .  Cas.  N.  S.  169,  16 
Jut.  C12,  14  Eng.  L.  &  Eq.  Rep.  93,  it 
was  ruled  that  the  question  was  not  one 
as  to  whether  or   not   the   disqualified 
judge  influenced  the  decision.     And  in 
Reg.  V.  Huggins  [1895]  1  Q.  B.  (Eng.) 
563,  64  L.  J.  Mag.  Cas.  N.  S.  149,  15 
Reports,  203,  72  L.  T.  N.  S.  193,  4S  Week. 
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Rep.  329,  59  J.  P.  104,  a  judgment  of 
conviction  was  quashed  because  one  jus- 
tice had  such  an  interest  as  disqualified 
him.     So  in  Rex  v.  Justices  of  County 
Cork,  45  Ir.  L.  T.  3,  as  set  out  in  Butter- 
worth's  Yearly  Dig.  1911,  col.  344,  where 
one  of  the  justices  was  biased,  it  was 
held  that  the  bias  vitiated  the  conviction. 
And  in  Ex  parte  Robinson    (1912)    28 
Times  L.  R.   (Eng.)  288,  76  J.  P.  233, 
reversing   (1911)    28  Times  L.  R.   167, 
where  a  judge  who  was  so  situated  as 
to  make  bias  probable  participated  in  a 
decision,  it  was  held  that  the  decision 
was  vitiated  thereby,  the  court  maintain- 
ing that  it  is  not  necessary  to  show  bias 
in  fact,  and  that  if  there  is  a  probability 
of  bias  it  ought  not  to  inquire  whether 
there  was  bias  in  fact.    In  Reg.  v.  Chel- 
tenham (1841)  1  Q.  B.  467, 113  Bng.  Re- 
print, 1211,  1  Gale  A  D.  167,  10  L.  J. 
Mag.  Cas.  N.  S.  99,  it  was  held  that  par- 
ticpation  by  three  disqualified  judges  in 
the  decision  of  a  Question  upon  which 
the  court  was  divided,  eleven  to  eight, 
vitiated  the  judgment,  the  court  proceed- 
ing upon  the  theory  that  the  court  was 
improperly  constituted,   and  a  case   of 
malversion  made  out.     This  ruling  was 
made  upon  a  direct  attack,  and  the  court 
seems  to  have  been  of  the  opinion  that 
under  the  circumstances  the  lower  court 
lacked    jurisdiction,    which    of    course 
would   render  the   judgment  absolutely 
void;  but  both  Lord  Denman,  Ch.  J.,  and 
Williams,  J.,  seemed  of  the  opinion  that 
the  judgment  would  not  have  been  dis- 
turbed if  the  parties  had  waived  the  ir- 
r^^larity,  while  Patteson,  J.,  placed  his 
decision  upon  the  ground  that,  in  view 
of  the  divided  court,  the  votes  of  the  dis- 
qualified judges  migbi  have  decided  the 
result,  all  of  which  would  indicate  that 
participation  of  disqualified  judges  in  a 
decision    merely   renders    the   judgment 
voidable,  and  not  absolutely  void.    How- 
ever, Patteson,  J.,  in  the  subsequent  case 
of   Reg.    V.    Justices   of    Hertfordshire 
(Bng.)  supra,  declared  that  he  was  sat- 
isfied that  the  participation  of  a  single 
interested  judge  was  sufficient  to  vitiate 
the  proceedings,    and   agreed    that   the 
court  should  not  do  more  than  consider 
that   an   interested   judge   had   partici- 
pated.    So,  in  Reg.  v.  Meyer  (1875)  L. 
R.  1  Q.  B.  Div.  (Eng.)  173,  34  L.  T.  N. 
S.  247,  24  Week.  Rep.  392,  it  wag  said 
that  the  question  is  whether  or  not  the 
judge  is  disqualified,  and  not  what  part 
he  took.    And  in  Rex  v.  Justices  of  Lan- 
cashire   (1906)    75  L,   J.   K.   B.   N.    S. 
(Eng.)  198,  94  L.  T.  N.  S.  481,  70  J.  P. 
337,  where  two  of  the  justices  who  par- 
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ticipated  in  the  decision  of  a  case  in  a 
lower  court  were  members  of  the  court 
hearing  an  appeal,  and  sat  on  the  bench 
both  during  the  hearing  and  when  the 
decision  dismissing  the  appeal  was  ren- 
dered, it  was  held  that  the  order  was 
invalid  and  that  the  appeal  ought  to  be 
reheard,  even  though  such  justices  had 
not  actually  taken  part  in  the  discussion 
of  the  case  or  in  the  decision  of  the 
appeal,  the  court  applying  the  principle 
that  a  judgment  is  vitiated  if  a  disquali- 
fied judge  even  appears  to  form  a  part 
of  the  court,  or  is  in  a  position  in  which 
he  may  be  supposed  to  have  any  infu- 
«nce. 

And  in  England  it  has  been  held  that 
the  fact  that  the  disqualified  judge  with- 
drew before  the  decision,  and  did  not 
participate  therein,  does  not  prevent  the 
vitiating  of  the  proceeding,  where  he 
joined  in  the  discussion  with  the  other 
judges.  Reg.  v.  Justices  of  Hertford- 
shire (Eng.)  supra.  And  in  Reg.  v.  Jus- 
tices of  Surrey  (1855)  1  Jur.  N.  S. 
<i;ng.)  1138,  4  Week.  Rep.  86,  the  court 
went  so  far  as  to  say  that  the  fact  that 
an  interested  judge  merely  sat  on  the 
bench  with  the  other  judges  vitiated  the 
proceeding,  as  the  court  was  not  properly 
constituted;  it  being  presumed  in  such 
a  case  that  he  was  a  part  of  the  court. 
To  the  same  effect  is  Reg.  v.  Meyer 
(Eng.)  supra.  So,  in  Reg.  v.  London 
County  Council  [1892]  1  Q.  B.  (Eng.) 
190,  61  L.  J.  Mag.  Gas.  N.  S.  75,  "66  L.  T. 
N.  S.  168,  40  Week.  Rep.  285,  56  J.  P.  8, 
it  was  held  sufficient  to  render  a  court 
improperly  constituted  and  vitiate  its 
judgment  that  a  disqualified  member 
formed  a  part  of  the  courts  even 
though  he  did  not  vote.  In  this  case 
the  disqualified  member  in  effect  acted 
in  the  role  of  both  prosecutor  and 
judge.  And  in  Reg.  v.  G'Grady  (1856) 
7  Cox,  C.  C.  (Eng.)  247,  it  was  ruled 
that  where  a  disqualified  judge  sat 
on  the  bench  during  the  trial  of  a  case, 
and  upon  such  trial  observed  from  the 
bench  that  he  could  testify  to  a  mate- 
rial fact  in  controversy,  and  also  re- 
mained and  was  present  at  the  consul- 
tation of  the  magistrates,  the  judgment 
was  invalid,  although  he  had  announced 
in  open  court  that  he  should  take  no  part 
in  the  hearing,  and  did  not  vote  upon 
the  decision  of  the  case.  And  in  Ex 
parte  Clarke  (1890)  Ir.  L.  R.  26  C.  L.  1, 
it  was  held  that  an  afiirmanee  of  a  con- 
viction was  vitiated  by  one  of  the  jus- 
tices who  had  taken  part  in  the  original 
hearing  having  also  taken  part  in  the 
hearing  of  an  appeal,  in  violation  of  the 
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statute,  although  the  disqualified  jud^e 
had  merely  taken  his  place  on  the  bench 
and  remained  there  during  the  hearing, 
without  having  participated  other  than 
to  inform  his  associates,  after  inquiry,  as 
to  the  number  of  judges  who  took  part  in 
the   decision   appealed  from,   and   their 
unanimity;  and  a  writ  of  habeas  corpus 
for  the  discharge  of  the  prisoner  was 
granted.     And  again  in  Rex  v.  Justices 
of  Armagh  [1913]  2  L  R.  410,  47  Ir.  L. 
T.   84,   where  a   disqualified   magistrate 
was  objected  to,  but  at  the  close  of  the 
statement  of  plaintiff's  case  took  his  seat 
on   the  bench   some   distance   from   the 
other  magistrates,  and  after  a  short  time 
left  the  bench  and  went  to  the  magis- 
trate's room  from  which  he  retired  when 
the  other  magistrates  came  in  to  consid- 
er their  decision,  it  was  held  that  the 
conviction  must  be  quashed,  as  the  objec- 
tionable magistrate  had  placed  himself 
in  a  position  calculated  to  cause  reason- 
able presumption   of  his  bias  affecting 
the   hearing   and   decision   of  the   case. 
But  it  has  been  held  that  the  mere  pres- 
ence on  the  bench  of  an  interested  magis- 
trate during  part  of  the  hearing  of  an 
appeal  is  not  sufficient  ground  for  setting 
aside  an  order  made  on  such  hearing,  if 
it  is  expressly  shown  that  he  took  no 
part  in  the  hearing,  came  into  court  for 
a  different  purpose,  and  did  not  in  any 
way  influence  the  decision.    Reg.  v.  Lon- 
don Justices  (1852)  18  Q.  B.  421,  note, 
118  Eng.  Reprint,  159,  as  set  out  in  8 
Mews,  Eng.  Case  Law  Dig.  col.  551. 

Likewise,  it  has  been  held  that  the 
rule  that  if  any  part  be  taken  in  a  judi- 
cial act  by  a  disqualified  judge  the  act 
is  vitiated  does  not  apply  to  an  order 
not  calling  for  the  exercise  of  judgment, 
but  performed  as  a  ministerial  duty. 
Rex  V.  Justices  of  Surrey  (1852)  16  Jur, 
(Eng.)  641,  21  L.  J.  Mag.  Cas.  N.  S.  195, 
1  Lowndes  &  M.  70. 

It  is  also  held  in  England  that  the 
granting  of  a  rule  for  a  writ  of  certiorari 
on  the  ground  of  lack  of  jurisdiction  in 
the  lower  court,  caused  by  the  fact  that 
a  disqualified  judge  participated  in  the 
hearing  and  decision  of  the  case,  is  dis- 
cretionary with  the  court,  and  in  Rex 
V.  Williams  [1914]  1  K.  B.  (Eng.)  608, 
[1913]  W.  N.  375,  83  L.  J.  K.  B.  N.  S. 
528,  110  L.  T.  N.  S.  372,  78  J.  P.  148, 
where  a  disqualified  judge  had  sat  upon 
the  trial,  but  no  objection  to  the  jurisdic- 
tion had  been  made  at  the  hearing,  and 
the  affidavit  on  which  the  rule  was  ob- 
tained did  not  negative  knowledge  on  the 
part  of  the  applicant,  when  he  was  be- 
fore the  court  below,  of  the  facts   on 
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which  he  bases  his  objeetions  of  disquali- 
fication, the  court  mled  that  he  had 
waived  any  right  to  the  issue  of  a  writ 
of  certiorari  ex  debito  justitiae,  and  that 
it,  in  the  exercise  of  its  discretion,  could 
refuse  the  writ.  And  again  in  R«x  v. 
Bvles  (1912)  108  L.  T.  N.  S.  (Eng.)  270, 
77  J.  P.  40,  23  Cox,  C.  C.  314,  it  was 
held  that  if  either  a  defendant  or  his 
solicitor  knows  at  the  time  of  the  trial 
that  one  of  the  magistrates  is  disqualified 
for  interest,  but  makes  no  objection,  the 
right  to  so  object  is  waived,  and  the  dis- 
qualification cannot  subsequently  be 
made  a  ground  for  a  writ  of  certiorari 
to  quash  a  conviction. 

The  above-diaeussed  English  cases, 
▼herein  it  was  held  that  a  judgment 
would  be  avoided  if  a  disqualified  judge 
had  participated  in  the  hearing,  although 
he  did  not  take  part  in  the  actual  deci- 
sion, go  much  further  than  do  any  of  the 
American  cases,  some  of  the  latter  even 
holding  that  a  judgment  is  not  affected 
by  the  fact  that  a  disqualified  judge  sat 
for  the  purpose  of  making  a  quorum. 
Thus,  in  New  York  it  has  been  held  that 
even  though  a  statute  provides  that  no 
judge  can  decide  or  take  part  in  the  de- 
cision of  any  question  which  shall  have 
been  argued  in  a  court  when  he  was  not 
present  and  sitting  therein  as  a  judge, 
one  who  has  not  heard  the  argument  of 
a  cause  is  competent  to  sit  with  the  oth- 
ers who  have  heard  it,  for  the  purpose  of 
constituting  a  court.  Coming  v.  Slosson 
(1857)  16  N.  Y.  294,  holding  that  a  deci- 
sion of  the  cause  by  a  court  so  consti- 
tuted was  valid^  where  the  judge  who  did 
not  hear  the  argument  neither  decided 
nor  actually  took  part  in  the  decision. 
And  again,  in  Nephi  Irrig.  Co.  v.  Jenkins 
(1893)  8  Utah,  452,  32  Pae.  699,  it  was 
held  that  the  validity  of  a  judicial  de- 
cision was  not  affected  by  the  fact  that 
ft  disqualified  judge  was  counted  as  a 
member  of  the  court  for  a  quorum,  he 
sot  having  participated  in  the  decision. 
And  in  Walker  v.  Rogan  (1853)  1  Wis. 
597,  it  was  held  that  disqualified  judges 
could,  pursuant  to  stipulation,  sit  as 
members  of  a  court,  where  they  did  so 
merely  for  the  purpose  of  making  a 
quorum. 

And,  as  above  noted,  there  is  authority 
to  the  effect  that  a  judgment  partici- 
pated in  by  a  disqualified  judge  is  valid, 
provided  his  vote  was  not  a  deciding  fac- 
tor. Thus>  in  Bi^^ns  v.  Lambert  (1905) 
213  DL  625,  104  Am.  St.  Rep.  238,  73  N. 
E.  371,  it  was  ruled  that  the  fact  that  a 
judge  from  whom  the  trial  of  a  cause  of 
action  was  taken  by  change  of  venue,  on 
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the  ground  of  prejudice,  afterwards  sat 
as  a  member  of  an  appellate  court  which 
passed  upon  an  appeal  from  the  judg- 
ment obtained  in  the  case,  did  not  con- 
stitute prejudicial  error,  where  such  ap- 
pellate court  was  composed  of  three 
judges,  at  least  two  of  whom  were  not 
subject  to  objection;  which  amounts  to 
a  holding  that  the  validity  of  the  judg- 
ment was  not  affected,  even  on  direct 
attack,  by  the  fact  that  one  of  the  three 
judges  was  disqualified.  And  again  in 
State  ex  rel.  Langer  v.  Kositzky,  ante, 
237,  it  was  held  that  participation  by  a 
judge  in  the  decision  of  a  case  in  which 
he  was  disqualified  for  interest  did  not 
invalidate  the  judgment,  where  a  major- 
ity of  the  court  constituting  a  quorum 
were  qualified  to  act,  and  his  vote  did  not 
determine  the  result.  This  case,  it  will 
be  noted,  also  involved  a  direct  attack 
on  the  jurisdiction  of  the  court,  based  on 
the  fact  that  the  disqualified  judge  was 
sitting  as  a  member  thereof,  and  conse- 
quently the  decision  is,  in  effect,  that 
the  judgment  rendered  was  not  even 
voidable.  However,  it  also  appeared  in 
the  case  that,  under  the  law  of  North 
Dakota  and  the  peculiar  facts  of  the 
case,  it  was  necessary  for  a  disqualified 
judge  to  form  a  part  of  the  court  hearing 
'the  cause,  and  that  there  was  no  other 
tribunal  before  which  it  could  have  been 
brought  or  to  which  it  could  have  been 
transferred,  which  facts  in  themselves 
would  seem  to  justify  the  conclusion 
reached  by  the  court.  Upon  this  partic- 
ular phase  of  the  question,  see  annota- 
tion in  L.R.A.1915E,  858.  And  see  Bank 
of  North  America  v.  Fitzsimmons  (1810) 
2  Binn.  (Pa.)  454,  wherein  a  motion  to 
withdraw  a  case  from  a  court,  one  mem- 
ber of  which  had  given  an  opinion  in  the 
cause  while  at  the  bar,  was  refused;  but 
in  which  the  court  seems  to  have  been  of 
the  opinion  that  an  interested  judge 
could  qualify  himself.       •      G.  J.  C. 
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DELANIA  LAXTON,  Appt., 

V. 

WISCONSIN  STEEL  COMPANY. 

(170  Ky.  652,  201  S.  W.  15.) 

Carrier  —  private  —  Injury  to  licensee 
—  liability. 

An  employer  who  places  an  engine  and 

Note. —  The  liability  of  a  railroad  com- 
pany for  injury  to  a  person  wrongfully  in 
freight  train  by  collusion  with  a  train"  em- 
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car  used  exclusively  in  its  business  at  the  ^ 
disposal  of  the  family  of  his  employee  killed  i 
in  tlie  course  of  his  employment,  to  convey  j 
the  remains  with  the  attending  family  and 
friends  to  the  place  of  burial,  ia  not  liable 
for  injury  to  one  who,  without  invitation, 
boards  the  car  to  secure  free  transportation, 
and  who  breaks  an  arm  in  attempting  to 
alight  from  the  car  because  of  insufficient 
assistance  of  those  in  charge  of  it. 
For  other  cases,  see  Carriers,  IL  k,  1,  in 
Dig.  1-52  iV.  S, 

(March   5,   1918.) 

APPEAL  by  plaintiff  from  a  judgment  of  ; 
the  Circuit  Court  for  Harlan  County  in 
favor  of  defendant  in  an  action  brought  to 
recover   damages   for   personal   injuries   al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's!  servant.     Aflirmed. 
.  The  facts  are  stated  in  tlie  opinion. 
*  Messrs.  Hall  &  Jones  for  appellant 

Messrs.  Sampson  &  Sampson,  for  ap- 
pellee: 

The  master  is  not  liable  if  the  servant  is 
not  acting  within  scope  of  his  authority. 

Robards  v.  P.  Bannon  iSewer  Pipe  Co.  130 
Ky.  386,  18  L.R.A.(N.S.)  923,  132  Am.  St. 
Rep.  394,  113  S.  W.  431 ;  Corrigan  v.  Hunt- 
er, 139  Ky.  315,  43  L.R.A.(N.S.)  187,  122 
S.  W.  131,  130  S.  W.  798. 

The  defendant  not  operating  any  train 
or  being  a  common  carrier,  and  plaintifT 
being  on  the  car  without  the  consent  of  the 
defendant,  it  is  not  liable. 

Robards  v.  P.  Bannon  Sewer  Pipe  Co. 
130  Ky.  386,  18  L.R.A.(N.S.)  923,  132  Am. 
St.  Rep.  394,  113  S.  VV.  431 ;  Louisville  & 
N.  R.  Co.  V.  Webb,  99  Ky.  332,  35  S.  W. 
1117. 

It  not  being  shown  that  the  accident  was 
caused  by  neglect  of  the  defendant  or  of 
Towns,  plaintiff  failed  to  make  out  a  case. 

Cumberland  R.  Co.  v.  Hemphill,  169  Ky. 
519,  184  S.  W.  883, 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

In  this  personal  injury  suit  brought  by  the 
appellant  Mrs.  T^axton  against  the  Wisconsin 
Steel  Company,  the  trial  court,  at  the  con- 
clusion of  the  evidence  for  the  plaintiff,  di- 
rected a  verdict  for  the  defendant. 


The  facts  appearmg  in  the  record  are 
these:  The  defendant,  in  connection  with 
its  coal  mining  operations,  owned  some  en- 
gines and  flat  cars  that  were  used  exclu- 
sively by  it  in  the  conduct  of  its  business. 
It  was  not  engaged  as  a  common  carrier  of 
freight  or  passengers.  In  April,  1916,  two 
of  its  employees  were  killed  in  an  accident 
that  occurred  in  one  of  its  mines,  and  on  the 
following  day  the  deceased  persons  were 
buried  in  a  cemetery  about  a  mile  distant 
from  Benham,  where  the  defendant's  plant 
was  located.  For  the  accommodation  of  the 
family  and  friends  of  ths  deceased,  the  de- 
fendant arranged  to  have  one  of  its  engines 
and  a  flat  car  on  which  temporary  seats 
were  placed  carry  the  remains  and  the  rela- 
tives and  friends  of  the  deceased  to  the 
cemetery,  which  it  appears  was  near  the 
Louisville  &  Xashville  railroad  tracks  on 
which  these  engines  and  cars  were  operated. 
The  plaintiff  who  lived  some  distance  from 
Benham  was  on  her  way  to  that  place,  and 
reached  the  cemetery  about  the  time  that 
the  funeral  got  there;  and  after  the  burial, 
when  the  persons  who  had  gone  down  there 
on  the  fiat  car  were  getting  on  tlw  return, 
the  plaintiff,  without  special  invitation  or 
request,  followed  the  crowd  from  the  ceme- 
tery to  the  flat  car  and  in  company  with  the 
family  and  friends  of  the  deceased  got  on 
the  flat  car  for  the  purpose  of  riding  to 
Benham.  No  charge  whatever  was  made  by 
the  defendant  for  this  service,  nor  did  any 
person  receive  or  collect  any  compensation 
from  the  plaintiff,  or  ask  or  invite  her  to 
ride  back  on  the  car.  The  person  in  charge 
of  the  car,  Mr.  Towns,  supposed,  as  we  may 
assume,  that  she  was  one  of  the  company 
who  had  gone  down  on  the  car,  and  no  qnes< 
tions  were  asked  or  inquiry  made  when  she 
got  on.  Wlien  the  car  arrived  at  Benham 
on  its  return  from  the  cemetery,  it  was 
stopped  at  a  convenient  place,  there  being 
no  depot  or  arrangements  for  passengers, 
and  the  persons  on  the  car  got  from  the 
car  to  the  ground  by  walking  on  a  strong 
plank  about  14  feet  long  and  12  inches  wide, 
one  end  of  which  was  placed  on  the  floor  of 
the  car  which  was  about  4^  feet  from  the 
ground,  and  the  other  end  was  put  on  the 
ground.     When  the  plaintiff  started  down 


ployee  is  discussed  in  the  notes  to  Grahn 
V.  International  &  G.  N.  R.  Co.  6  L.R.A. 
(X.S.)  1025,  and  St.  Louis,  I.  M,  &  S,  R. 
Co.  V.  Jones,  37  L.R.A.(X.S.)  at  page  421; 
and  see  later  case,  Tuder  v.  Oregon  Short 
Line  R.  Co.  L.RA.1017C,  86. 

Many  different  phases  of  the  general  sub- 
ject as  to  the  persons  or  classes  of  persons 
to  whom  tlie  carrier  owes  a  liability  as  such 
are  treated  in  notes  cited  in  the  L.R.A.  In- 
dexes under  the  title  "Carriers,"  subtitle 
''^Personal   injuries — ^Toward  whom   liable." 

L.R.A.1918D. 


Various  questions  arising  out  of  injuries 
to  persons  in  getting  on  or  off  trains  are 
treated  in  notes  cited  in  the  L.RA.  Indexes 
under  the  title  "Carriers,"  subtitle,  "Get- 
ting on  or  off;  starting  and  stopping." 

The  liability  of  a  property  owner  to  tres- 
passers and  licensees  is  considered  in  vari- 
ous notes  cited  in  the  L.R.A.  Indexes  under 
the  title  "Negligence,"  subtitle  "Dangerous 
premises — Liability    to    trespassers    or    li- 
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the  iaduied  plank  Tqwbb,  wba  ae  aaid  ap- 
pears to  have  been  in  charge  of  the  arrange- 
ments for  the  defendant,  wa»  standing  by 
the  plank  assisting  the  women  and  children 
to  walk  down  it,  and  for  this  purpose  he 
took  hold  of  the  hand  and  arm  of  the 
plaintiff  as  she  left  the  car  and  held  to 
lier  until  she  had  walked  nearly  to  the 
ground  and  near  the  end  of  the  plank. 
\Vhen  she  reached  this  plaoe  on  tlie  plank 
which  was  about  2  feet  from  the  ground 
Towns  let  go  her  arm  and  hand  for  the 
purpose  of  assisting  some  other  ladies  or 
children  who  were  behind  her  on  the  plank, 
and  when  he  let  her  go  she  slipped  in  some 
way  and  fell  to  the  ground  breaking  her 
arm. 

Under  these  circumstances  it  is  sought  to 
make  the  defendant  liable  upon  the  ground, 
as  stated  by  counsel,  that  the  defendant 
owed  to  the  plaintiff  "the  duty  of  exercising 
the  highest  degree  of  care  necessary  for  her 
safety  and  protection  from  the  time  she 
hoarded  the  train  until  she  safely  alighted 
therefrom."  In  other  words,  it  is  sought  to 
charge  the  defendant  with  the  same  high  de- 
|!Tce  of  care  that  a  common  carrier  of  pas- 
sengers would  owe  to  a  passenger,  and  con- 
sequently the  duty  of  assisting  the  plain- 
tiff until  she  was  safely  off  the  plank  and 
on  the  ground.  But  clearly  under  the  facts, 
about  which  there  is  no  dispute,  the  de- 
fendant was  not  a  common  carrier  of  pas- 
sengersy  and  did  not  owe  to  the  plaintiff  the 
high  degree  of  oare  sought  to  be  imposed  on 
it,  or  any  care,  except  ordinary  care  not  to 
actively  injure  the  plaintiff.  The  defendant 
was  under  no  duty*  to  assist  the  plaintiff  to 
either  get  on  or  get  off  the  car,  and  in  so 
doing  was  merely  showing  her  an  ordinary 
courtesy  such  as  was  extended  to  the  other 
women  and   children   on   the  car.     Towns 


who  was  in  charge  of  the  car  was  not  guilty 
of  any  act  of  positive  negligence  in  letting 
go  the  hand  and  arm  of  the  plaintiff  at  the 
time  and  place  that  he  did,  because,  as  we 
have  said,  he  owed  her  no  duty  of  assistance. 
There  can  be  no  actionable  negligence  un- 
less there  is  a  breach  of  duty,  and  the  mas- 
ter cannot  be  held  responsible  for  the  cour- 
tesies of  his  servant  when  the  master  is 
under  no  duty  to  extend  the  courtesies  and 
the  servant  merely  renders  them  as  a  favor 
or  accommodation.  The  negligence  of  the 
servant  in  tliis  ease — if  we  should  assume 
that  he  was  negligent,  although  as  a  matter 
of  fact  he  was  not — was  merely  passive  neg- 
ligence, consisting  of  the  omission  to  assist 
the  plaintiff  until  she  was  safely  on  the 
ground.  It  is  not  contended  that  he  wa? 
guilty  of  any  affirmative  act  of  negligence, 
or  that  her  injury  was  caused  by  any  act  ol 
commission  on  his  part. 

At  the  most  the  plaintiff  was  a  mere  in- 
vitee or  licensee,  and  it  is  well  settled  that 
a  person  occupying  this  status  who  is  in- 
jured while  on  the  premises  of  another  can- 
not maintain  an  action  against  the  owner  of 
the  premises,  unless  he  has  been  gtiilty  of 
some  intentional  or  positive  act  of  ne^li. 
gence  that  causes  the  injury  complained  of. 
Indian  Ref.  Co.  v.  Mobley,  134  Ky.  822,  24 
L.R.A.(N.S.)  407,  121  S.  W.  657. 

If  the  defendant  in  this  case  could  be 
held  liable,  so  could  any  private  person,  who 
furnished  a  wagon,  team,  and  driver  for 
accommodation  to  carry  people  he  was  un- 
der no  duty  to  carry,  be  made  liable  if  the 
driver  of  the  wagon,  in  helping  one  of  them 
on  or  off,  should  by  accident  or  inattention 
let  him  fall.  And  of  course  there  could  be 
no  liability  on  the  owner  in  such  a  state  of 
case. 

Wherefore,  the  judgment  is  affirmed. 


LOUISIANA  SUPREME  COURT. 

CLARA  CAMPBELL,  Appt, 

V. 

SAM  GULLO  et  aU 

(142  La.  1082,  78  So.  124.) 

^Qdfiment  —  conolnsirenesfl  —  debt  of 
woman. 

1.  A  judgment  against  a  woman  is  con- 
clusive tluit  the  debt  is  hers  in  the  ab- 
sence of    any    allegation    that   she    was   a 

Xolc-  —  As  to  effect  of  subsequent  statute 
on  executory  judgment,  see  annotation  fol- 
lowing this  case,  post,  253, 

L.R.A.1918D. 


married  woman  at  the  time  the  suit  against 
hor  was  filed. 

For  other  cases,  see  Judgment,  II.  d,  1,  in 
Dig.  1-52  N,  8. 

Land  lord  and  tenant  —  Illegal  purpose 
of  lease  —  annulment. 

2.  The  court  will  not  annul  a  lease  of  a 
building  to  be  used  for  purposes  of  prostitu- 
tion upon  the  adoption  of  positive  law  mak- 
ing such  business  criminal. 

For  other  ootes,  see  Contracts,  III.  g,  2,  in 
Dig,  1-S2  N.  8. 

Judgment  —  nnnulmcnt  —  considera- 
tion made  a  crime. 

3.  A  judgment  for  rent  past  due  and  that 
which  is  to  accrue  under  a  lease  of  a  build- 
ing for  purposes  of  prostitution  cannot  be 
annulled  on  the  mere  ground  of  immorality 
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of  the  contract,  that  question  being  fore- 
closed by  the  judgment,  but  it  may  be  an- 
nulled as  to  rent  accruing  from  the  time 
of  tlie  adoption  of  a  positive  law  making 
the  keeping  of  such  a  house  a  crime. 
For  other  cases,  see  Judgment,  VIL  o,  i« 
Dig.  1-52  N.  8. 

(February  25,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Pariah  of  Caddo,  sustaining  an  exception 
of  no  cause  of  action  and  dismissing  a  suit 
filed  to  annul  a  lease  of  a  building  and 
vacate  a  judgment  against  plaintiff  for 
debt.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Foster,  Looney,  A  Wilkinson 
for  appellant. 

Mr.  Edward  Barnett,  for  appellees: 

A  judgment  is  final  as  to  all  grounds 
which  might  have  been  urged  to  defeat  it. 

Flagg  v.,  St.  Charles,  48  La.  Ann.  765,  19 
So.  944. 

Where  a  lease  contains  no  stipulation 
as  to  the  character  of  the  use  to  which 
premises  are  to  be  put,  a  city  ordinance 
abolishing  the  restricted  district  will  not 
have  the  effect  of  annulling  such  lease  cov- 
ering property  situated  within  its  limits. 

Lyman  v.  Townsend,  24  La.  Ann.  625; 
Mahood  v.  Tealza,  26  La.  Ann.  108,  21  Am. 
Rep.  546;  Abadie  v.  Berges,  41  La.  Ann. 
283,  6  So.  529;  Chase  v.  Turner,  10  La.  22; 
Nicholls  V.  Byrne,  11  La.  173. 

Provosty,  J.,  delivered  the  opinion  of  the 
court : 

In  August,  1916,  Gullo  &  Viso  leased  a 
house  to  Clara  Campbell  for  the  purposes 
of  prostitution  in  the  restricted  district  of 
the  city  of  Shreveport,  for  a  term  of  three 
years,  at  $80  a  month,  payable  monthly. 
In  August,  1917,  Gullo  &  Viso  obtained  a 
judgment  against  Clara  Campbell,  condemn* 
ing  her  to  pay  the  then  accrued  part  of  this 
rent  and  the  future  instalments  as  they 
should  accrue,  and  perpetuating  a  writ  of 
provisional  seizure  of  her  furniture  for  the 
entire  debt.  In  November,  1917,  tlie  city  of 
Shreveport  abolished  the  restricted  district, 
and  made  it  a  crime  to  keep  a  house  of  pros- 
titution in  said  city.  Clara  Campbell 
brings  the  present  suit  to  annul  said  lease 
and  vacate  said  judgment,  on  the  ground 
that  the  said  lease  became  null  when  the 
purpose  for  which  it  was  made  became 
criminal,  and  that  said  judgment  became 
null  when  the  consideration  of  the  debt 
which  it  enforced  became  criminal,  and  also 
on  the  ground  that  she  was  a  married 
woman  at  the  time  the  lease  was  entered 
into,  and  that  therefore  the  debt  was  a  debt 
of   the   community   of    acquets    and   gains 


existing  between  her  and  her  husband,  and 
not  her  own.  She  alleges  that  she  is  no 
longer  a  married  woman,  and  does  not  ai' 
lege  that  she  had  not  already  ceased  to  be 
such  at  the  time  the  suit  against  her  was 
filed  and  the  judgment  against  her  was 
rendered. 

In  the  absence  of  an  allegation  that  she 
was  a  married  woman  at  the  time  the  suit 
against  her  was  filed,  the  judgment  con- 
demning her  to  pay  the  debt  is  final  of  the 
issue  of  the  debt  having  been  hers;  and 
the  ruling  of  the  trial  court  in  the  present 
suit,  sustaining  an  exception  of  no  cause 
of  action  and  dismissing  the  suit,  was  there- 
fore correct  in  so  far  as  that  ground  ib 
concerned. 

It  was  also  correct  in  so  far  as  the  de- 
mand for  the  annulment  of  the  lease  is  con- 
cerned. We  do  not  agree  with  the  decision 
in  Lyman  v.  Townsend,  24  La.  Ann.  625, 
holding  that  the  lease  of  a  house  for  pur- 
poses of  prostitution  may  be  enforced.  II; 
stands  isolated  in  the  broad  field  of  juris- 
prudence. 16  R.  0.  L.  570,  671;  24  Cyc. 
908;  8  Ann.  Cas.  181,  note;  Fuzier-Herman,. 
Hep.  du  Droit  Francais,  vo.  Prostitution, 
No.  124.  The  court  considered  that  because 
prostitution  was  not  malum  prohibitum  a 
lease  for  purposes  of  prostitution  was  en- 
forceable, losing  sight,  as  we  think,  of  the 
fact  that  prostitution  is  malum  in  se;  and 
that  by  article  1892  of  the  Code  ''all  con- 
tracts having  an  immoral  object  are  void." 
A  court  of  justice  will  neither  enforce  nor 
annul  an  immoral  contract.  It  will  have 
nothing  to  do  with  it;  will  leave  the  parties 
where  they  by  their  inunpral  contract  have 
placed  themselves.  Lyman  v.  Townsend 
overruled  a  prior  decision  (Kathman  t. 
Walters,  22  La.  Ann.  54)  where  the  view 
which  we  now  take  had  prevailed;  in  fact, 
without  discussion,  as  if  as  a  matter  of 
course. 

After  judgment  has  been  rendered  for  a. 
debt  it  is  too  late  to  be  questioning  the 
morality  of  its  consideration.  All  issues 
that  might  have  been  raised  in  defense  to  a 
suit  in  which  judgment  has  been  rendered 
are  forever  foreclosed  by  the  judgment- 
Res  judicata  which,  as  has  been  said,  can 
make  black  white  and  the  crooked  straight^ 
can  and  does  purge  the  debt  of  all  impuri- 
ties. Therefore  in  this  case,  were  the  de- 
mand for  vacation  of  judgment  founded 
upon  the  immorality  of  the  lease  contract,, 
it  would  be  foreclosed  by  the  judgment 
sought  to  be  vacated,  for  this  immorality 
could  have  been  pleaded  in  defense  to  the 
suit.  But  that  demand  is  founded  upon 
something  that  has  happened  since  the  judg- 
ment was  rendered,  which  therefore  could 
not  possibly  have  been  pleaded  in  defense 
to  the  suit,  to  wit,  that  since  the  judgment. 
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«u  rendered  the  keeping  of  a  house  of 
prodtitation  in  the  city  of  Shreveport  has 
been  made  a  crime. 

''The  estoppel  of  a  judgment  extends  only 
to  the  facts  as  they  were  at  the  time  the 
judgment  was  rendered,  and  to  the  legal 
rights  and  relations  of  the  parties  as  fixed 
by  the  facts  so  determined;  and  when  new 
iacts  intervene  before  the  second  suit,  fur- 
nishing a  new  basis  for  the  claims  and  de- 
fenses of  the  parties  respectively,  the  issues 
tre  no  longer  tlie  same,  and  consequently 
the  former  judgment  cannot  be  pleaded  in 
bar."  23  Cyc.  1161;  Martin  v.  Walker,  43 
Lft.  Ann.  1019,  10  So.  36S,  and  cases  there 
cited;  Perrin  v.  Crescent  City  Stockyard 
&  Slaughterhouse  Co.  119  La.  873,  44  So. 
513. 

We  have  considered  whether  the  original 
debt  had  not  become  so  merged  in  the  judg- 
ment that  the  judgment  itself  had  become 
the  debt  in  auch  way  that  the  debt  would 
no  longer  be  one  for  rent,  or  for  the  rent 
of  a  house  for  the  purposes  of  prostitution, 
but  simply  and  purely  a  judgment  debt; 
and  we  have  concluded  that,  while  this 
might  be  so  in  so  far  as  the  judgment  was 
absolute  and  executory,  it  was  not  so  in  so 
far  as  the  judgment  was  to  operate  in  the 
future  as  a  continuing  judgment,  and  there- 
fore was  not  absolute,  but  necessarily  con- 
ditional upon  a  continuation  of  the  condi- 
tion of  things  upon  which  it  was  based. 
The  dobt  was  ordered  to  be  paid  only  as  it 
should  accrue,  and,  necessarily,  should  not 
be  paid  if  for  any  reason  it  should  not  ac- 
crue. The  principle  involved  is  the  one 
which,  as  applicable  to  contracts,  is  em- 
bodied in  article  1890  of  the  Cede,  reading: 
"But  if  the  contract  conosists  of  several  suc- 
cessive obligations  to  be  perlomed  at  dif- 
ferent times,  and  the  equivalent  is  not 
given  in  advance  for  the  whole,  but  is  either 
expressly  or  impliedly  promised  to  be  given 
at  future  periods,  then.  If  the  cause  of  the 


contract,  eorresponding  to  either  of  the  suc- 
cessive obligations,  should  fail,  the  obliga- 
tion depending  on  it  will  cease  also.  Thus 
in  leases  for  years  the  obligation  to  pay 
the  yearly  rent  ceases  if  the  property  which 
is  leased  should  be  destroyed." 

That  the  courts  will  not  lend  their  aid 
towards  the  enforcement  of  a  lease  for  a 
purpose  forbidden  by  a  city  ordinance,  see 
Milne  v.  Davidson,  5  Mart.  N.  S.  409,  16 
Am.  Dec.  189.  In  fact,  citation  of  author- 
ity is  not  necessary  in  support  of  the  propo- 
sition that  courts  will  not  lend  their  aid  to 
enforce  a  contract  having  for  its  purpose 
the  commission  of  a  crime.  It  appearing, 
then,  that  trmn  and  after  the  date  of  the 
going  into  effect  of  the  said  ordinance  of 
the  city  of  Shreveport  making  the  keeping 
of  a  house  of  prostitution  in  said  city  a 
crime,  the  said  judgment  became  one  enforc- 
ing the  payment  of  a  debt  the  consideration 
of  which  was  a  contract  entered  into  for  the 
purpose  of  violating  said  ordinance  and 
thereby  committing  a  crime,  the  said  judg- 
ment, in  so  far  as  it  enforces  the  payment 
of  rent  accruing  from  and  after  that  date, 
became  one  which  the  courts  will  not  Up- 
hold, and  which  therefore  will  have  to  be 
vacated. 

The  judgment  appealed  from  is  therefore 
affirmed  in  so  far  as  it  sustained  the  ex- 
ception of  no  cause  of  action  to  all  the  de- 
mands of  plaintifTs  petition,  except  that 
for  vacation  of  judgment  in  so  far  as  the 
judgment  in  question  enforces  the  payment 
of  the  rent  in  question  to  accrue  from  and 
after  the  going  into  effect  of  the  ordinance 
of  the  city  of  Shreveport  making  it  a  crime 
to  keep  a  house  of  prostitution  in  said  city. 
As  to  the  latter  demand  the  said  judgment 
is  set  aside,  and  the  exception  of  no  c^se 
of  tuBtion  IB  overruled,  and  the  case  is  re- 
manded, to  be  proceeded  with  aocordin^  \o 
law. 


Annotatioii — ^Effect  of  tubseqiieiit  ttatate  on  executonr  judgment. 


It  will  be  noticed  that  the  judgment  in 
<luestion  in  Camfbbll  v.  Gtjllo,  ante,  251, 
had  the  extraordinary  feature  that  it 
'^nSf  at  least  to  some  extent,  a  judgment 
for  instalments  to  become  due  in  the 
foture,  and  not  due  at  the  time  of  the 
judgment. 

In  Perrin  v.  Crescent  City  Stockyard  & 
Slaughterbonse  Co.  (1907)  119  La.  874, 
44  So.  513,  after  an  injunction  had  been 
obtained  directing  the  method  in  which 
the  defendant  should  operate  a  tallow 
factory,  ordinances  were  passed  covering 
such  operation.  On  a  petition  for  man- 
damns  the  court  stated  that  mandamus 
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was  not' a  proper  method  of  testing  the 
validity  of  the  ordinances,  and  declined 
to  find  that  they  were  in  any  way  against 
the  judgment,  and  was  not  of  opinion 
that  they  were  against  it. 

In  Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.  (1866)  18  How.  (U.  S.)  421, 
16  L.  ed.  436,  the  state  of  Pennsylvania 
brought  an  action  against  the  defendant 
complaining  of  the  erection  of  a  bridge 
across  the  Ohio  river  as  obstructing  navi- 
gation, and  obtained  a  decree  directing 
that  the  obstruction  be  removed,  either 
by  elevating  the  bridge  to  a  height  desig- 
nated, or  by  abatement,  the  ground  of 
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the  decree  being  that  the  bridge  was  an 
obstruction  to  navigation,  and  that  it  was 
an  interference  with  a  regulation  already 
made  by  Ck)ngresB  for  the  free  and  un- 
obstructed use  of  the  Ohio  river.  After 
the  rendition  of  the  decree  Congress 
passed  an  act  (August  31,  1852)  declar- 
ing that  the  bridge  was  a  lawful  struc- 
ture in  its  present  position  and  ele- 
vation, and  was  an  established  post  road, 
and  that  the  defendant  was  authoriaed 
to  have  it  maintained  at  its  present  site 
and  elevation.  It  was  held  that  the  act 
of  Congress  was  constitutional,  and  that 
Congress  having  since  the  decree  de- 
clared what  should  be  a  lawful  use  of 
the  Ohio  river,  the  bridge  was  in  no  sense 
inconsistent  with  the  law. 

The  foregoing  case  was  followed  in 
The  Clinton  Bridge  (Gray  v.  Chicago,  I. 
&  N.  R.  Co.)  (1870)  10  Wall  (U.  S.)  454, 
19  L.  ed.  969,  which  was  an  action  to 
abate  a  bridge  partially  built  over  the 
Mississippi  river,  and  perpetually  to  en- 
join its  erection,  and  pending  the  litiga- 
tion the  bridge  was  legalized  by  act  of 
Concrress. 

In  Com.  v.  Old  Colony  &  F.  River  R. 
Co.  (1859)  14  Gray  (Mass.)  93,  after  the 
defendant  had  been  convicted  for  erect- 
ing an  embankment  within  a  highway,  a 
motion  was  made  for  arrest  of  judgment, 
as  since  the  verdict,  and  while  the  case 
was  in  the  supreme  court  on  exceptions, 
the  legislature  had  passed  a  statute  legal- 
izing the  location  of  the  railroad  upon 
the  highway.  The  court  stated,  however, 
that  the  statute  did  not  justify  the  loca- 
tion ab  initio,  and  that  it  never  was  sup- 
posed that  judgment  could  be  arrested 
merely  because  the  nuisance  had  been  re- 
moved or  abated. 

((Generally,  as  to  effect  of  repeal,  with- 
out saving  clause,  of  penal  statute,  see 
note  in  23  L.R.A.(N.S.)  243.) 

It  mav  be  noted  that  in  Walker  v. 
Walker  "(1898)  155  N.  Y.  77,  49  N.  E. 
663,  where,  after  a  decree  providing  for 
alimony  had  been  made,  a  statute  was 
passed  to  the  effect  that  the  court  might, 
after  a  final  judgment,  annul,  vary,  or 
modify  a  direction  as  to  alimony,  it  was 
held  that  the  statute  in  question  would 
not  be  construed  as  operating  retrospec- 
tively^ the  court  observing  that  if  it  were 
to  be  so  construed  its  constitutionality 
might  well  be  doubted. 

The  case  of  Bartholomew  v.  Harwin- 
ton  (1866)  33  Conn.  408,  is  not  reported 
so  as  to  make  it  appear  whether  the  act 
of  the  legislature  was  passed  after  the 
injunction  was  granted. 

While  beyond  the  scope  of  this  note 
reference  may  here  be  made  to  Neville  v. 
Ihrie  (1913)  103  Miss.  454,  60  So.  577, 
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where  the  plaintiff  leased  land  to  the  de- 
fendant for  a  year  with  an  option  of  pur- 
chase, and  the  provision  that  if  there  was 
any  cloud  on  the  title  which  the  lessee 
would  not  accept  the  lessor  was  to  refund 
one  half  of  the  rent.  The  defendant  paid 
the  rent  for  the  first  six  months  of  the 
year,  but  defaulted  on  the  Jnly,  August, 
and  September  payments,  and  the  lessor 
brought  a  suit  against  the  lessee  and  re- 
covered; again  he  instituted  a  suit  for 
the  October  payment  and  recovered  by 
default,  and  then  brought  the  present 
suit  for  the  November  and  December  pay- 
ments, and  the  lessee  set  off  the  claim  for 
the  amount  which  was  to  be  refunded  to 
him  as  it  appeared  that  the  land  was 
school  land.  The  trial  court  gave  judg- 
ment for  the  lessee  on  the  set-off,  and 
this  was  affirmed  on  appeal  where  the 
court  said:  "It  is  insisted  that  the  for- 
mer judgment  is  res  adjudicata  of  this 
appeal.  We  think  not,  as  there  are  rea- 
sons why  the  court  may  have  decided 
that  the  matter  set  up  in  defense  of  that 
suit  had  not  accrued  to  defendant  at 
that  time.  However,  we  think  substan- 
tial justice  was  attained  by  the  judgment 
of  the  trial  court  in  this  case,  and  it  is 
not  clear  that  the  former  case  ad- 
judicated the  matter  here  involved.  Any 
other  judgment  than  the  one  rendered  be- 
low, it  seems  to  us,  would  be  unjust,  and 
in  direct  conflict  with  the  contract  of  the 
parties."  B.  B.  B. 
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HENRY  R.  TOWNE,  Plff.  in  Err., 

V. 

MARK  EISNER,  Collector  of  Ignited  States 
Internal  Revenue  for  the  Third  District 
of  the  State  of  New  York. 

(246  U.S.  418,  62  L.  ed.  — ,  38  Sup.  Ct, 

Rep.  158.) 

Appeal  — >  error  to  dlstarlct  oovrt  —  Fed- 
eral question  —  oonstitaCi<uiality  of 
Income  tax. 

1.  The  constitutionality  of  the  Income 
Tax  Law  of  October  3,  1913,  and  not  simply 
its  construction,  is  so  involved  as  to  Bustaiii 
the  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  a  decision  of  a  Federal 

district  court  upholding  such  tax  in  respect 

— ' — — — '■  ■     ■■..,.,,  ■         .    ■ 

Note.  —  The  decision  of  the  United  States 
Supreme  Court  in  Towjse  v.  Eisner,  re- 
ported above,  reversed  the  decision  in 
(1017)  242  Fed.  702,  which  is  cited  in  the 
annotation  to  Trefry  v.  Putnam,  L.H.A. 
ini7F.  806.  upon  the  question  of  incomo  tnx 
;  declared  after,  but  paid  from  carniiiprs  ac- 
;  crued  before,  the  Federal  Income  Tax.  Act 
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of  a  stock  diyidend  upon  the  grounds  that 
such  dividend  waa  income  i^itbin  the  mean- 
ing of  that  statute,  and  that  the  statute,  as 
fo  congtnied,  was  constitutional,  where  the 
declaration  set  up  that,  so  far  as  the  stat- 
Dte  purported  to  confer  power  to  tax  stock 
dividends,  it  was  unconstitutional  and  void. 
For  other  cases ^  see  Appeal  and  Error,  11, 
a,  J,  tfi  Dig,  1-52  N.  8. 

Same  —  extending:  review  beyond  Fed- 
eral question. 

2.  A  case  being  properly  before  the  Fed- 
eral Supreme  Court  on  direct  writ  of  error 
to  a  district  court  in  a  case  presenting  the 
qui't'tion  as  to  the  constitutionality  of  a 
Federal  statute,  that  court  may  consider 
the  question  of  the  construction  of  the  stat- 
ute as  well  as  its  constitutionality,  if  both 
qnestions  were  involved  in  the  decision  be- 
low. 

For  other  eases,  see  Appeal  and  £lrror,  VII, 
e,  in  Dig,  l-5i  N.  8. 

Internal  revenue  —  income  tax  -*  stock 

dividends. 

3.  A  stock  dividend  which  represents  sur- 
plus profits  transferred  to  the  corporation's 
capital  account  is  not  income  within  the 
meaning  of  the  Federal  Income  Tax  Law  of 
Oftober  3,  1913. 

For  other  case9,  see  Taxes,  VI.  a,  in  Dig. 
i-52  .V.  8. 

(January  7,   1918.) 

F^RROR  to  the  District  Court  of  the 
i  Tnited  States  for  the  Southern  pistrict 
of  \ew  York  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  declaration,  in  a  suit 
to  recover  back  the  amount  of  an  income  tax 


paid  in  respeet  of  a  stock  dividend.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliarles  E.  Hng^hes,  George 
Wei  wood  Murray,  Charles  P.  Howland, 
and  IjooIs  H.  Porter,  for  plaintiff  in  er- 
ror: 

Before  the  16th  Amendment  there  were 
two  kinds  of  income,  subject  to  different 
constitutional  rules  as  to  taxability,  viz.: 

a.  Gains  and  proAts  from  business,  privi- 
leges, en^ployments  and  vocations,  w^hich 
were  subject  to  excise  taxes. 

Pollook  V.  Farmers'  Loan  k  T.  Co.  158 
U.  S.  601,  837,  39  L.  ed  1108,  1125,  15 
Sup.  Ct.  Rep.  912;  Flint  v.  Stone  Tracy  Co. 
220  U.  S.  107,  65  L.  ed.  389,  31  Sup.  Ct. 
Rep.  342;  Stratton's  Independence  v.  How- 
bert,  231  L\  S.  399,  58  L.  ed  285,  34  Sup. 
Ct.  Rep.  136;  Stanton  v.  Baltic  Min.  Co. 
240  U.  S.  103,  114,  60  L.  ed.  54«,  554,  36 
Sup.  Ct.  Rep.  278. 

b.  Income  from  real  or  personal  property, 
as  such.  Taxes  on  real  or  personal  prop- 
erty, and  on  the  income  derived  therefrom, 
because  of  its  ownership,  were  held  to  be 
direct  taxes,  requiring  apportionment 
among  the  states  according  to  population. 

Pollock  V.  Farmers'  Loan  A  T.  Co.  supra; 
Bruflhaber  v.  Union  P.  R.  Co.  240  U.  S.  1, 
60  L.  ed.  493,  L.R.A.1917D,  414,  36  Sup. 
Ct,  Rep.  236,  Ann.  Caa.  1917B,  713. 

A  stock  dividend  is  not  income  to  the 
stockholder  receiving  it,  but  is  a  mere  re- 
adjustment of  the  evidence  of  the  stock- 
holder's interest  already  owned.     The  stock 


of  1913  went  into  effect.  Consequently,  it , 
BUY  now  be  regarded  as  dieifinitely  settled 
that  a  stock  dividend  representing  surplua 
("urnings  of  a  corporation  transferred  to 
'apital  is  not  income  to  stockholders  for 
the  purpose  of  taxation  under  that  act.  It 
^hould  be  noted,  however,  that  the  decision 
in  the  Towxe  Case  involved  merely  a  con- 
*uuction  of  the  Act  of  1913,  which  con- 
tained no  express  provisions  regarding  stock 
dindends  ait  do  the  Income  Tar  Acta  ■  of 
1916  and  1917  (see  annotation  in  L.RJL 
}^m,  p.  817,  and  §  31  (a)  of  the  Federal 
income  fax  Act  of  1917,wiiich  is  a  re-enact- 
Blent  of  §§  2  (a)  and  10  of  the  Act  of  1916 
'ith  one  amendment,'  namely,  the  subatitu- 
iJtin  of  the  words  '*the  earnings  or  profits 
^  distributed,"  for  the  words  "its  cash 
vaioe'*  in  the  last  line  of  the  section),  so 
^t  the  decision  is  not  directly  applicable 
to  the  present  law«  Therefore  the  recent 
(incision  ol  the  Treasury  Department  that 
|lie  ruling  in  the  Tow2<7E  Case  is  not  bind- 
^H  upon  it  as  regards  taxability  under  the 
Act  of  1916  is  in  a  sense  justified.  The  Su- 
prt-nie  Court  decision  also  leaves  open  tlie 
'iae«tion  of  thfe  constitutionality,  under  the 
}9th  Amendment,  of  the  provision  of  the 
Aft  of  1916  relating  to  the  taxctnun  of  stork 
^^ividends;  but  it  would  eeem  th$.t  the  argu- 
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ment  advanced  by  the  court,  and  upon  which 
it  based  its  holding  interpreting  the  Stat- 
ute of  1913,  is  equally  applicable  to  the  con- 
stitutional queation,  the  distinction  between 
the  two  issues  being  that  the  statute  was 
strictly  construed,  whereas  the  constitution- 
al provision  should  be  liberally  construed 
so  as  to  permit  if  possible  of  the  upholding 
of  the  statute.  However,  the  Supreme  Court, 
if  called  upon  to  determine  the  constitu- 
tionality, under  the  16th  Amendment,  of  the 
provisions  of  the  Act  of  1916,  may  attach 
some  importanee  to  the  fact  that  in  Towne 
v.  EiSNSE  the  fact  was  that  the  dividends 
represented  surplus  earned  before  January 
Ist,  1013.  whereas  a  case  arising  under  the 
Act  of  1916  would  involve  only  dividends 
repreH»:nting  surplus  earned  since  January 
Isf ,  1913.  But  until  this  question  is  passed 
u^oh  by  the  S«T>reme  Court  and  tlic  provi- 
sions of  the  Act  of  1916  held  unconstitu- 
tional, such  provisions  and. the  upholding 
decision  of  the  Treasury  Department  that 
stock  dividends  from  earnings  accrued  be- 
fore March  1,  1913,  but  declared  after  that 
date,  are  not  taxable  to  the  individual  stock- 
holder<*  as  income,  but  that  such  dividends 
representing  eartinijjs  which  accrued  after 
that  date  are  taxable  ae  income,  are  of  bind- 
ing effect.'  •    O  J.  C. 
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dividend  takes  nothing  from  the  property 
of  the  corporation  and  adds  nothing  to  the 
interests  of  the  stockholders.  The  only 
change  in  substance  is  that,  instead  of  the 
property  represented  thereby  being  distrib- 
uted to  stockholders,  it  is  permanently 
fixed  as  capital  so  that  it  cannot  be  distrib- 
uted. 

Gibbons  v.  Mahon,  136  U.  S.  549,  34  L. 
ed.  525,  10  Sup.  Ct.  Rep.  1067;  Bouch  v. 
Sproule,  L.  R.  12  App.  Cas.  385,  56  L.  J. 
Ch.  N.  S.  1037,  57  L.  T.  N.  S.  345,  36  Week. 
Rep.  193;  Jones  v.  Evans  [1913]  1  Ch.  23, 
82  L.  J.  Ch.  N.  S.  12,  107  L.  T.  N.  S.  604, 
57  Sol.  Jo.  60,  19  Manson,  397;  Re  Car- 
son, 1  Ir.  L.  Rep.  321;  Guinness  v.  Guin- 
ness, 6  Sc.  SesB.  Cas.  5th  series,  104;  Minot 
v.  Paine,  99  Mass.  101,  96  Am.  Dec.  705; 
Davis  v.  Jackson,  152  Mass.  58,  23  Am.  St. 
Rep.  801 ,  25  N.  E.  21 ;  D'Ooge  v.  Leeds,  176 
Mass.  558,  57  N.  E.  1025;  Hyde  v.  Holmes, 
198  Mass.  287,  84  N.  E.  318;  Gray  v.  Hemen* 
way,  212  Mass.  239,  98  N.  E.  789 ;  Terry  v. 
Eagle  Lock  Co.  47  Conn.  141;  Brinley  v. 
Grou,  50  Conn.  66,  47  Am.  Rep.  617 ;  Spoon- 
er  v.  Phillips,  62  Conn.  62,  16  L.R.A.  461, 
24  Atl.  524;  Green  v.  Bissell,  79  Conn.  547, 
8  L.R.A.(N.S.)  1011,  118  Am.  St.  Rep.  156, 
65  Atl.  1056,  9  Ann.  Cas.  287 ;  DeKoven  v. 
Alsop,  205  111.  309,  63  L.R.A.  587,  68  N. 
E.  930;  Billings  v.  Warren,  216  111.  281,  74 
N.  E.  1050;  Kaufman  v.  Charlottesville 
Woolen  Mills,  93  Va.  673,  25  S.  E.  1003; 
Re  Brown,  14  R.  I.  371,  51  Am.  Rep.  397; 
Lancaster  Trust  Co.  v.  Mason,  152  N.  C. 
660,  136  Am.  St.  Rep.  851,  68  S.  E.  235; 
Great  Western  Min.  &  Mfg.  Co.  v.  Harris, 
63  C.  C.  A.  51,  128  Fed.  321;  W^illiams  v. 
Western  U.  Teleg.  Co.  93  N.  Y.  162. 

The  stock  in  question  was  based  on  earn* 
ings  which  had  been  accumulated  by  the 
corporation  prior  to  January  1,  1913,  that 
is,  prior  to  the  adoption  of  the  16th  Amend- 
ment; and  neither  this  stock  nor  the  ac- 
cumulated surplus  which  it  represented  was 
subject  to  taxation  without  apportionment 
as  being  income  within  the  meaning  of  that 
Amendment. 

Shreveport  v.  Cole,  129  U.  S.  36,  43,  32 
L.  ed.  689,  691,  9  Sup.  Ct.  Rep.  210;  Brus- 
liaber  v.  Union  P.  R.  Co.  240  U,  S.  1,  20,  60 
L.  ed.  493,  502,  L.R.A.1917D,  414,  36  Sup. 
Ct.  Rep.  236,  Ann.  Cas.  1917B,  713;  Re 
Osborne,  209  N.  Y.  450,  50  L.R.A.  (N.S.) 
510,  103  N.  E.  723,  823,  Ann.  Cas.  1915A, 
298;  Earp's  Appeal,  28  Pa.  368;  Lang  v. 
Lang,  57  N.  J.  Eq.  326,  41  Atl.  705;  Day 
V.  Faulks,  79  N.  J.  Eq.  66,  81  Atl.  354,  81 
N.  J.  Eq.  173,  88  Atl.  384;  Pabst's  Will, 
146  Wis.  330,  131  N.  W.  739;  Holbrook  v. 
Holbrook,  74  N.  H.  201,  12  L.R.A.(N.S.) 
768,  66  Atl.  124;  Thomas  v.  Gregg,  78 
Md.  545,  28  Atl.  565 ;  Pritchitt  v.  Nashville 
Trust  Co.  96  Tenn.  472,  33  L.R.A.  856,  36  | 
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S.  W.  1064;   Thomp.  Corp.  §  6414;   Cook, 
Corp.  7th  ed.  §§  554  et  seq. 

"Income'*  in  an  income  tax  law,  unless  it 
is  otherwise  specified,  means  cash  or  its 
equivalent.  It  does  not  mean  choses  in  ac> 
tion  or  unrealized  increments  in  the  value 
of  property. 

United  States  v.  Scliillinger,  14  Blatchf. 
71,  Fed.  Cas.  No,  16,228;  Gray  v.  Darling- 
ton, 15  Wall.  63,  66,  21  L.  ed.  45,  46;  Bald- 
win Locomotive  Works  v.  McCoaeh,  136  C. 
C.  A.  660,  221  Fed.  59. 

The  stock  in  question  was  not  a  "divi- 
dend" within  the  meaning  of  the  word 
"dividends"  used  in  the  Act  of  1913.  If 
Congress  had  intended  to  embrace  stock 
dividends  based  on  surplus  accumulations 
capitalized  Congress  would  have  said  so. 

Hyatt  V.  Allen,  66  N.  Y.  553,  15  Am.  Rep. 
449;  Gibbons  v.  Mahon,  136  U.  S.  649,  569, 
34  L.  ed.  525,  631,  10  Sup.  Ct.  Rep.  1057. 

The  tax  for  which  the  Act  of  1913  pro- 
vides is  an  annual  tax  upon  the  entire  net 
income  arising  or  accruing  in  the  preoeding 
calendar  year.  For  the  year  1913  the  tax 
was  to  be  computed  on  the  net  income  ac- 
cruing after  March  1st. 

Gray  v.  Darlington,  15  Wall.  63,  21  L. 
ed.  45;  Merchants'  Ins.  Co.  v.  McCartney, 
1  Low.  Dec.  447,  Fed.  Cas.  No.  9,443;  Bailey 
V.  New  York  C.  &  H.  R.  R.  Co.  106  U.  S. 
109,  27  L.  ed.  81,  1  Sup.  Ct.  Rep.  62;  People 
V.  Albany  Ins.  Co.  92  N.  Y.  458;  Gauley 
Mountain  Coal  Co.  v.  Hays,  144  C.  C.  A. 
408,  230  Fed.  110;  Doyle  v.  Mitchell  Bros. 
Co.  L.R.A.1917E,  568,  149  C.  C.  A.  106,  235 
Fed.  686;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  United  States,  154  C.  (X  A.  610,  242  Fed. 
18 ;  Lynch  v.  Turrish,  149  C.  G.  A.  649,  236 
Fed.  663. 

When  Congress  undertook  to  tax  stock 
dividends  it  provided  for  the  tax  in  express 
terms  and  excluded  stock  dividends  based 
on  surplus  accumulations  existing  prior  to 
March  1,  1913. 

Sarlls  V.  United  States,  162  U.  S.  570, 
677,  38  L.  ed.  556,  558,  14  Sup.  Ct.  Rep. 
720;  Matthews  v.  McStea,  91  U.  S.  7,  13, 
23  L.  ed.  188,  190;  Re  Miller,  110  N.  Y.  216, 
18  N.  E.  139;  Endlich,  Interpretation  of 
Statutes,  §§  43,  44,  47. 

Messrs.  John  W.  Davis  and  William  C. 
Merron,  for  defendant  in  error: 

"Income"  need  not  be  money,  but  may  be 
any  advantage  or  serviee  capable  of  easy, 
accurate,  monetary  appraisement. 

Union  ft  N.  H.  Trust  Co.  v.  Taintor,  85 
Conn.  452,  83  Atl.  697;  Gray  v.  Hemen- 
way,  212  Mass.  239,  98  N.  E.  789 ;  Leland  v. 
Hayden,  102  Masfc.  542. 

The  effect  of  the  stock  dividend  was  to 
transfer  the  surplus  and  undivided  profits 
from  the  plenary  control  of  the  corporation 
to  a  control  largely  in  the  stockholder. 
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Farrington  ▼.  Tenueasee,  95  U.  S.  679, 
6S6,  24  L.  ed.  558,  560. 

The  question  whether  a  stock  dividend  is 
"income,"  within  the  meaning  of  an  act 
taxing  net  income  arising  or  accruing  from 
ail  sources,  is  not  foreclosed  hj  authority. 

Gibbons  v.  Mahon,  136  U.  S.  549,  34  L. 
ed.  525,  10  Sup.  Ct.  Rep.  1057;  Logan 
County  V.  United  States,  169  U.  S.  255,  42 
L.  ed.  737,  18  Sup.  Ct.  Rep.  361;  Bailey 
V.  New  York  C.  &  H.  R.  R.  Co.  22  Wall. 
604,  22  L.  ed.  840,  106  U.  S.  109,  27  L.  ed. 
31,  1  Sup.  Ct.  Rep.  62. 

Mr.  Gordon  M.  Buck»  amicus  cur  is: 

Statutes  imposing  taxes  must  be  strictly 
construed  against  the  government  and  in 
iavor  of  the  taxpayer. 

Gould  V.  Gould/ 245  U.  S.  151,  62  t.  ed. 
— ,  38  Sup,  Ct.  Rep.  53;  Eidman  v.  Marti- 
nez, 184  U.  S.  578,  583,  46  L.  ed.  697,  701, 
22  Sup.  Ct.  Rep.  515;  Black,  Income  Taxes, 
2d  ed.  §  217. 

Not  all  "income,"  in  the  sense  of  every- 
thing that  comes  in,  is  taxed;  but  only  in- 
come that  consists  of  gains  or  profits. 

Gray  v.  Darlington,  15  Wall.  63,  21  L. 
ed.  45;  Gauley  Mountain  Coal  Co.  v.  Hays, 
144  C.  C.  A.  408,  230  Fed.  110;  Doyle  v. 
Mitchell  Bros.  Co.  L.R.AJ^17£,  568,  149 
C.  C.  A.  106,  235  Fed.  68j6;  Baldwin  Loco- 
motive Works  V.  McCoach,  136  C.  C.  A.  660, 

221  Fed.  59 ;  Industrial  Trust  Co.  v.  Walsh, 

222  Fed.  437;  People  ex  rel.  Cornell  Uni- 
versity v.  Davenport,  30  Hun,  177;  Thorn 
V.  DeBreteuil,  86  App.  Div.  405,  83  X.  Y. 
Supp.  849;  Foster,  Fed.  Income  Tax,  §  46; 
Lawless  v.  Sullivan,  L.  R.  6  App.  Cas.  373, 
50  L.  J.  P.  C.  N.  S.  33,  14  L.  T.  N.  S.  897, 
29  Week.  Rep.  917;  The  Collector  v.  Hub- 
bard (Brainard  v.  Hubbard)  12  Wall.  1,  17, 
20  L.  ed.  272,  278;  Bailey  v.  New  York  C. 
A  H.  R.  R.  Co.  106  U.  S.  109,  27  L.  ed.  81, 
1  Sop.  Ct.  Rep.  62;  Mitchell  Bros.  Co.  v. 
Doyle,  225  Fed.  437. 

To  construe  the  act  is  imposing  a  tax  on 
dividends  from  a  surplus  accruing  prior  to 
March  1,  1913,  would  result  in  giving  the 
act  a  retroactive  effeet,  and  would  violate 
a  cardinal   rule  of  statutory   construction. 

Reynolds  v.  M'Arthur,  2  Pet.  417,  434, 
7  L.  ed.  470,  477;  United  States  v.  Burr, 
159  U.  S.  78,  40  L.  ed.  82,  15  Sup.  Ct.  Rep. 
1002;  United  States  v.  American  Sugar 
Ref.  Co.  202  U.  8.  563,  60  L.  ed.  1149,  26 
Sup.  Ct.  Rep.  717;  Lynch  v.  Turrish,  149 
C.  C.  A.  649,  236  Fed.*  653. 

It  is  not  enough  that  gains  or  profits 
were  received  within  the  year,  but  they  must 
haTe  been  gains  or  profits  arising  or  ac- 
cruing during  such  year. 

Anderson  v.  Richards,  99  Ky.  661,  37  S. 
W.  62;  Strasser  v.  Staats,  59  Hun.  143,  13 
K.  Y.  Supp.  167;  Ercanbrack  v.  Faris,  10 
Idaho,  584,  79  Pac.  817;   Mifflin's  Estate, 


232  Pa.  25,  81  Atl.  129;  Carley  v.  Liberty 
Mfg.  Co.  81  N.  J.  L.  502,  33  L.R.A.(N.S.) 
545,  79  Atl.  447;  Leman  v.  Chipman,  82 
Xeb.  392,  117  N.  W.  885;  2  Perry,  Trusts, 
6th  ed.  556;  Bridgeport  Trust  Co.  v.  Marsh, 
87  Conn.  384,  87  Atl.  865. 

As  between  life  tenants  and  remainder- 
men dissolution  dividends  constitute  capi- 
Ul. 

Giflford  V.  Thompson,  115  Mass.  478; 
Brownell  v.  Anthony,  189  Mass.  442,  75  N. 
E.  746;  Second  Universalist  Church  v.  Cole- 
grove,  74  Conn.  79,  49  Atl.  902;  Curtis  v. 
Osborn,  79  Conn.  555,  65  Atl.  968;  Whee)er 
V.  Perry,  18  N.  H.  307;  Wilberding  v.  Mil- 
ler, 88  Ohio  St.  609,  L.R.A.1916A,  718,  106 
X.  E.  665. 

The  act  should  be  so  construed  as  to 
avoid  raising  any  question  as  to  its  con- 
stitutionality. 

Harriman  v.  Interstate  Commerce  Com- 
mission, 211  U.  S.  407,  422,  53  L.  ed.  253, 
264,  29  Sup.  Ct.  Rep.  ia5;  Knights  Tem- 
plars' M.  Life  Indemnity  Co.  v.  Jarman,  187 
U.  S.  197,  205,  47  L.  ed.  139,  145,  23  Sup. 
Ct.  Rep.  108;  United  States  v.  Jin  Fuey 
Moy,  241  U.  S.  394,  401,  60  L.  ed.  1001, 
1064,  36  Sup.  Ct.  Rep.  658. 

The  stockholders  were  the  equitable  own- 
ers of  the  corporate  earnings  and  these  earn- 
ings had  accrued  to  them  before  the  enact- 
ment of  the  statute. 

Merchants'  Ins.  Co.  v.  McCartney,  1  Low. 
Dec.  447,  Fed.  Cas.  No.  9,443. 

If  a  part  of  the  regular  periodical  divi- 
dend is  not  Income,  but  capital,  no  rule  of 
convenience  can  justify  the  imposition  of 
the  tax. 

Pollock  V.  Farmers'  Loan  &  T.  Co.  157 
U.  S.  429,  583-586,  39  U  ed.  759,  820,  821, 
15  Sup.  Ct.  Rep.  673. 

Mr.  Justice  Uolnies  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  to  recover  the  amount  of 
a  tax  paid  under  duress  in  respect  of  a 
stock  dividend  alleged  by  the  government  to 
be  income.  A  demurrer  to  the  declaration 
was  sustained  by  the  district  court  and 
judgment  was  entered  for  the  defendant. 
242  Fed.  702.  The  facts  alleged  are  that 
the  corporation  voted  on  December  17,  1913, 
to  transfer  $1,500,000  surplus,  being  profits 
earned  before  January  1,  1913,  to  its  capi- 
tal account,  and  to  issue  15,000  shares  of 
stock  representing  the  same  to  its  stock- 
holders of  record  on  December  26;  that  the 
distribution  took  place  on  January  2,  1914, 
and  that  the  plaintiff  received  as  his  due 
proportion  4,174i  shares.  The  defendant 
compelled  the  plaint iif  to  pay  an  income 
tax  upon  this  stock  as  equivalent  to 
$417,450  income  in  cash.  The  district  court 
held  that  the  stock  was  income  within  the 
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meaning  of  the  Income  Tax  of  October  3, 
1013,  chap.  16,  §  n.  A,  subdivisions  1  and 
2,  and  B.  38  Stat,  at  L.  114,  166,  167.  It 
also  held  that  the  act,  so  construed,  was 
constitutional,  whereas  the  declaration  set 
up  that,  so  far  as  the  act  purported  to  con- 
fer power  to  make  this  levy,  it  was  uncon* 
stitutional  and  void. 

The  government  in  the  first  place  moves 
to  dismiss  the  case  for  want  of  jurisdiction, 
on  the  ground  that  the  only  questiou  here 
is  the  construction  of  the  statute,  not  its 
constitutionality.  It  argues  that  if  such  a 
stock  dividend  is  not  income  within  the 
meaning  of  the  Constitution,  it  is  not  income 
within  the  intent  of  the  stattue,  and  hence 
that  the  meaning  of  the  16th  Amendment  is 
not  an  immediate  issue,  and  is  important 
only  as  throwing  light  on  the  construction 
of  the  act.  But  it  is  not  necessarilv  true 
that  income  means  the  same  thing  in  the 
Constitution  and  the  act.  A  word  is  not 
a  crystal,  transparent  and  unchanged;  it 
is  the  skin  of  a  living  thought  and  may 
vary  greatly  in  color  and  content  accord- 
ing to  the  circumstances  and  the  time  in 
which  it  is  used.  Lamar  v.  United  States, 
240  U.  S.  60,  65,  60  L.  ed.  520,  528,  36 
Sup.  Ct.  Rep.  255.  Whatever  the  mean- 
ing of  the  Constitution,  the  government 
had  applied  its  force  to  the  plaintiff,  on 
the  assertion  that  the  statute  authorized 
it  to  do  so,  before  the  suit  was  brought, 
and  the  court  below  has  sanctioned  its 
course.  The  plaintiff  says  that  the  stat- 
ute, as  it  is  construed  and  administered  is 
unconstitutional.  He  is  not  to  be  defeated 
by  the  reply  that  the  government  does  not 
adhere  to  the  construction  by  virtue  of 
which  alone  it  has  taken  and  keeps  the 
plaintiff's  money,  if  this  court  should  think 
that  the  construction  would  make  the  act 
unconstitutional.  While  it  keeps  the  money, 
it  opens  the  question  whether  the  act,  con- 
strued as  it  has  construed  it,  can  be  main- 
tained.  The  motion  to  dismiss  is  overruled. 
Billings  V.  United  States,  232  U.  S.  261, 
276,  58  L.  ed.  596,  603,  34  Sup.  Ct.  Hep. 
421;  B.  Altman  &  Co.  v.  United  States,  224 
U.  S.  583,  596,  597.  56  L.  ed.  894,  907,  908, 
32  Sup.  Ct.  Rep.  593. 

The  case  being  properly  here,  however, 
the  construction  of  the  act  is  open,  as  well 
as  its  constitutionality,  if  construed  as  the 
government  has  construed  it  by  its  conduct. 
Billings  V.  United  States,  ubi  supra.  Not- 
withstanding the  thoughtful  discussion  that 
the  case  received  below,  we  cannot  doubt 
that  the  dividend  was  capital  as  well  for  the 
purposes  of  the  Income  Tax  Law  as  for  dis- 
tribution between  tenant  for  life  and  re- 
mainderman. What  was  said  by  this  court 
upon  the  latter  question  is  equally  true  for 
the  former.    "A  stock  dividend  really  takes 


nothing  from  the  property  of  the  corpora^ 
tion,  and  adds  nothing  to  the  interests  of 
the  shareholders.  Its  property  is  not  di- 
minished and  their  interests  are  not  in- 
creased. .  .  .  The  proportional  interest 
of  each  shareholder  remains  the  same.  The 
only  change  is  in  the  evidence  which  repre- 
sents that  interest,  the  new  shares  and  the 
original  shares  together  representing  the 
same  proportional  interests  that  the  origl* 
nal  shares  represented  before  the  issue  of  the 
new  ones.''  Gibbons  v.  Mahon,  136  U.  S.  549,. 
559,  560,  34  L.  ed,  525,  527,  528,  10  Sup. 
Ct.  Rep.  1057.  In  short,  the  corporation 
is  no  poorer  and  the  stockholder  is  no- 
richer  than  they  were  before.  Logan  Coun- 
ty V.  United  States,  169  U.  S.  255,  261,  42 
L.  ed.  737,  739,  18  Sup.  Ct.  Rep.  361.  If 
the  plaintiff  gained  any  small  advantage  by 
the  change,  it  certainly  was  not  an  ad- 
vantage of  $417,450,  the  sum  upon  which 
he  was  taxed.  It  is  alleged  and  admitted 
that  he  receives  no  more  in  the  way  of  divi- 
dends, and  that  his  old  and  new  certificates 
together  are  worth  only  what  the  old  ones 
were  worth  before.  If  the  sum  had  been 
carried  from  surplus  to  capital  account 
without  a  corresponding  issue  of  stock  cer- 
tificates, which  there  was  nothing  in  the 
nature  of  things  to  prevent,  we  do  not  sup- 
pose that  anyone  would  contend  that  the 
plaintiff  had  received  an  accession  to  his 
income.  Presumably  his  certificate  would 
have  the  same  value  as  before.  Again,  if 
certificates  for  $1,000  par  were  split  up 
into  ten  certificates  each,  for  $100,  we  pre- 
sume that  no  one  would  call  the  new  cer- 
tificates income.  What  has  happened  is 
that  the  plaintiff's  old  certificates  have  been 
split  up  in  effect,  and  have  diminished  in 
value  to  the  extent  of  the  value  of  the  new. 
Judgment  reversed. 

Mr.    Justice    McKenna   ooneurs    in    the 
result. 
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STATE  OF  ARKANSAS 
v. 

STATE  OF  TENNESSEE. 

(246  U.  S.   158.  62  L.  ed.  — ,  38  Sup.  Ct. 

Rep.  301.) 

Boundaries  —  of     states  —  navlgrable 
river. 

1.  The  boundary  line  between  states  sepa- 

Note.  —  For  change  of  channel  as  change 
of  state  boundary,  see  note  to  State  v. 
Bowen,  39  L.RwA.(N.S.)  200;  and  later  case, 
Whiteside  v.  Norton,  45  L.R.A.(N.S.)    112. 

As  to  jurisdiction  over  boundary  river^ 
see  note  to  State  v.  Moyers,  41  Ii.R.A.(N.S.> 
366.  _ 
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rated  by  a  navigable  river  is,  in  the  absence 
of  a  special  convention  between  the  states, 
or  long  use  equivalent  thereto,  tlM  middle 
of  the  nayigabie  <dkBnnel»  and  not  the  mid- 
dle line  between  its  banks. 
Fvr  other  coses,  see  Boundaries,  i.  in  Dig. 

1-^2  A'.  8. 
Sanie  —  what  nmountn  to  acquiescence. 

2.  Decisions  by  the  courts  of  Arkansas 
in  criminal  cases  as  to  the  location  of  the 
boundarv  line  between  Arkansas  and  Ten- 
nessee, having  no  particular  reference  to 
that  part  of  the  bed  of  the  Mississippi 
vhich  had  been  abandoned  by  the  river  as 
the  result  of  an  avulsion,  but  dealing  with 
parU  of  the  river  where  the  water  still 
Howed  in  its  ancient  channel,  and  a  decision 
of  the  supreme  court  of  Tennessee  sustain- 
ing the  claim  of  the  state  to  a  part  of  the 
abandoned  river  bed  which,  by  the  rule 
ordinarily  applied,  would  be  out  of  the 
state,  and  legislation  by  the  state  o«f  Ten- 
nessee, authorizing  the  appointment  of  a 
commission  to  confer  and  act  with  a  like 
commission  representing  the  state  of  Ar- 
kansas, to  locate  the  line  between  the  states 
in  the  abandoned  channel,  and  providing 
that  if  Arkansas  should  fail  to  appoint  a 
commission,  the  state  attorney  general 
should  be  authorized  to  institute  a  suit  in 
the  United  States  Supreme  Court  to  estab- 
liah  and  locate  the  boundary  line, — do  not 
amount  to  an  acquiescence  in  the  location 
of  the  boundary  at  the  middle  line  between 
its  banks  . 

For  other  cases,  sec  Boundaries,  I.  m  Dtg, 

l-oZ  .V.  a. 

Same  —  avulsion. 

3.  Where  the  channel  of  a  navigable  river 
forming  a  boundary  between  states  is 
changed  by  the  natural  and  gradual  proc- 
esses known  as  erosion  and  accretion,  the 
boundary  follows  the  varying  course  of  the 
stream;  but  if  the  stream  from  any  cause, 
natural  or  artificial,  suddenly  leaves  itH 
old  bed  and  forms  a  new  one,  by  tlie  process 
known  as  an  avulsion,  the  resulting  change 
of  channel  works  no  change  of  boundary, 
which  remains  in  the  middle  of  the  old 
channel,  although  no  water  may  be  flowing 
in  it,  and  irrespective  of  subsequent  changes 
in  the  new  channel. 

For  other  cases,  see  Boundaries,  1.  in  Dig. 

1-62  *V.  S. 
Same  —  ctiange  of  channel. 

4.  The  circumstance  that,  owing  to  avul- 
sion, the  former  channel  of  a  river  separat- 
ing two  states  has  ceased  to  be  navigable, 
does  not  render  inapplicable  the  rule  which 
fixes  as  the  boundary  line  the  middle  of  the 
navigable  channel,  rather  than  the  middle 
line  between  its  banks. 

For  other  rases,  see  Boundaries,  /.  in  Dig. 

1-^2  y.  S. 
Same  —  cITect  of  aTulslon. 

5.  An  avulsion  which  caused  the  drying 
up  of  the  old  bed  of  a  river  separating 
two  states  does  not  have  the  effect  to  estab- 
lish as  the  boundary  between  them  the 
ancient  boundary  as  it  existed  at  the  time 
of  the  earliest   record,  with  the  effect   of 
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eliminating    any    intermediate    shifting    of 
the  river  bed  due  to  erosion  and  accretion. 
For  other  eases,  see  Boundaries,  i.  tti  Dig, 
1-62  JV.  8. 

Same  <—  Nlinff  «p  of  ancient  channel. 

6.  So  long  as  the  channel  of  a  river  sepa- 
rating two  states,  the  course  of  which  has 
been  changed  by  an  avulsion,  remains  a 
running  stream,  the  boundary  marked  by 
it  is  still  subject  to  be  changed  by  erosion 
and  accretion,  but  when  the  water  becomes 
stagnant,  the  boundary  then  becomes  fixed 
in  the  middle  of  the  formerly  navigable 
channel,  and  the  gradual  filling  up  of  the 
bed  that  ensues  is  not  to  be  treated  as  an 
accretion  to  the  shores,  but  as  an  ultimate 
effect  of  the  avulsion. 

For  other  cases,  see  Boundaries,  I.  in  Dig, 
1-52  y.  8. 

Same  ^  effect  of  state  decisions. 

7.  Although  the  disposal,  as  between  pub- 
lic and  private  ownership,  of  land  that 
emerges  on  either  side  of  an  interstate 
boundary  stream,  is  a  matter  to  be  deter- 
mined according  to  the  law  of  each  state, 
these  dispositions  are  in  each  case  limited 
by  the  interstate  boundary,  and  cannot  be 
permitted  to  press  back  the  boundary  line 
from  where  otherwise  it  should  be  located. 
For  other  cases,  see  Boundaries,  I.  in  Dig. 

1-52  y.  8. 

Judgment    «*    conclnslveness    «~    state 
boundary. 

8.  A  judgment  judicially  determining  the 
boundary  line  between  two  states  is  not 
binding  upon  a  state  which  is  a  stranger  to 
the  record. 

For  other  cases,  see  Judgment,  IL  e,  2,  ia 
Dtg.  1-52  y.  S. 

(March   4,   1918.) 

ORIGINAL  SUIT  in  Equity  brought  by 
the  State  of  Arkansas  against  the  State 
of  Tennessee  for  determination  of  the  loca- 
tion of  the  boundary  line  between  them 
along  a  portion  of  the  bed  of  a  certain  river 
left  dry  by  an  avulsion.  Boundary  decreed 
to  be  the  middle  of  the  main  channel  of 
navigation  as  it  was  at  the  time  the  cur- 
rent ceased  to  flow  therein  as  the  result  of 
avulsion. 

Statement  by  Mr.  Justice  Pitney: 
This  is  an  original  suit  in  equity  brought 
by  the  state  of  Arkansas  against  the  state 
of  Tennessee  for  the  purpose  of  determining 
the  location  of  the  boundary  line  between 
those  states  along  that  portion  of  the  bed 
of  the  Mississippi  river  that  was  left  dry 
as  the  result  of  an  avulsion  which  occurred 
March  7,  1876,  when  a  new  channel  was 
formed,  known  as  the  "Centennial  cut-off.'* 
The  cause  having  been  put  at  issue  by  the 
filing  of  answer  and  replication,  was 
brought  on  to  hearing  upon  stipulated  facts, 
pursuant  to  an  intimation  made  by  this 
court  in  Cissna  v.  Tennessee,  242  U,  S.  195, 
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108,  61  L.  ed.  243,  244,  37  Sup.  Ct.  Rep. 
108. 

The  facts  are  as  follows:  By  the  Treaty 
of  1763  between  England,  France,  and 
Spain,  art.  7  (3  Jenkinson's  TreaMea,  177, 
182) ,  the  boundary  line  between  the  British 
and  French  possessions  at  this  place  was 
established  as  "a  line  drawn  along  the 
middle  of  the  river  Mississippi,*'  with  con- 
aequent  recognition  of  the  dominion  of 
France  over  tlie  territory  now  comprising 
the  state  of  Arkansas,  and  the  dominion  of 
Great  Britain  over  that  now  comprising  the 
state  of  Tennessee.  By  the  Treaty  of  Peace 
concluded  between  the  United  States  and 
Great  Britain,  September  3,  1783  (8  Stat, 
at  L.  80),  the  territory  comprising  Tennes- 
see passed  to  the  United  States,  its  wester- 
ly boundary  being  described  (art.  2)  as  "a 
line  to  be  drawn  along  tlie  middle  of  the 
said  river  Mississippi.*'  It  formed  a  part 
of  the  state  of  North  Carolina.  In  the 
year  1790  North  Carolina  ceded  it  to  the 
United  States  (Act  of  April  2,  1790,  chap. 
6,  1  Stat,  at  L.  106).  In  a  report  made  in 
the  following  year  by  Thomas  Jefferson, 
then  Secretary  of  State,  and  submitted  to 
Congress  by  President  Washington,  the 
bounds  of  the  ceded  territory  were  described, 
the  Western  boundary  being  "the  middle  of 
the  river  Mississippi."  1  American  State 
Papers,  Public  Lands,  p.  17.  And  by  Act 
of  June  1,  1798  (chap.  47,  1  Stat,  at  L. 
491),  the  whole  of  the  territory  thus  ceded 
was  made  a  state.  By  the  Louisiana  Pur- 
chase, under  the  Treaty  of  April  30,  1803 
(8  Stat,  at  L.  200),  the  territory  compris- 
ing Arkansas  was  acquired  by  the  United 
States  from  France.  It  was  admitted  into 
the  Union  as  a  state  by  Act  of  June  15, 
1836  (chap.  100,  5  Stat,  at  L.  50),  its 
easterly  boundary  being  described  as  "the 
middle  of  the  main  channel  of  the  said 
river." 

According  to  the  stipulated  facts,  the 
earliest  evidence  concerning  the  location  of 
the  river  at  the  place  in  question  relates  to 
the  year  1823,  and  is  set  forth  upon  a  map 
made  recently  by  Major  Humphreys,  pur- 
porting to  show  the  conditiona  as  tliey  exist- 
ed at  that  time.  The  river  flowed  southward 
past  Dean's  island  on  the  Arkansas  side, 
made  a  bend  to  the  westward  at  or  about 
the  Boutheramoat  part  of  this  island,  and 
then  swept  northerly  and  westerly  around 
Island  No.  37  (Tennessee,  a  lesser  channel 
known  as  McKenzie  chute  passing  between 
that  island  and  the  main  Tennessee  shore; 
the  main  and  lesser  channels  met  at  the 
southwestern  extremity  of  Island  No.  37, 
and  the  river  flowed  thence  southwesterly 
past  Point  Able,  Tennessee,  opposite  which 
it  turned  again  easterly  and  tlien  northerly, 
forming  what  is  known  as  the  Devil's  elbow. 


and  flowed  thence  eaaterly  or  northeasterly 
around  Brandywine  point  or  island  (Arkan- 
sas), until  it  came  within  a  distance  of 
about  2  miles  from  the  j^lace  where  it  start- 
ed its  northerly  tutn  opposite  Dean's  is- 
land; and  at  this  point  it  turned  again  to 
the  southward.  It  is  agreed  that  in  1823 
the  river  ran  substantially  as  indicated 
upon  the  Humphreys  map,  and  that  be- 
tween that  year  and  the  year  1 876  the  width 
of  the  channel,  by  erosion  and  caving  in  of 
the  Tennessee  bank  south,  southwest,  and 
west  of  Dean's  island,  along  the  mainland 
and  Island  No.  37,  had  increased  from  its 
former  width  of  about  a  mile  or  less  to  a 
width  of  IJ  or  1}  miles,  with  consequent 
narrowing  of  the  neck  of  land  opposite 
Dean's  island.  It  is  a  matter  in  controversy 
between  the  parties  whether,  during  the 
same  period,  there  were  accretions  to  Dean's 
island  and  Plum  island,  in  tlie  state  of  Ar- 
kansas, and  to  Island  No.  37  and  the  shore 
below  Point  Able,  on  the  Tennessee  side.  A 
steamboat  reconnaissance  of  the  river  was 
made  by  Colonel  Suter  under  the  direction 
of  the  War  Department  in  1874,  and  a  map 
of  the  place  in  question  was  prepared  under 
his  direction  and  is  in  evidence.  There  be- 
ing no  proof  of  material  changes  in  the 
river  between  1874  and  1876,  this  map, 
while  not  shown  to  be  entirely  accurate,  is 
agreed  to  represent  the  general  situation 
as  it  existed  in  the  latter  year. 

On  March  7,  1876,  the  river  suddenly  and 
with  great  violence,  within  about  thirty- 
hours,  made  for  itself  a  new  channel  direct- 
ly across  the  neck,  opposite  the  apex  of 
Dean's  island,  so  that  the  old  channel 
around  the  bend  of  the  elbow  (a  distance  of 
15  to  20  miles)  was  abandoned  by  Uie  cur- 
rent, and  although  it  remained  for  a  few- 
years  covered  with  dead  water,  it  was  n<y 
longer  navigable  except  in  times  of  high 
water  for  small  boats,  and  this  continued 
only  for  a  short  time,  since  the  old  bed  im- 
mediately began  to  fill  with  sand,  sediment, 
and  alluvial  deposits.  In  the  court«<^  of 
time  it  became  dry  land,  suitable  for  culti- 
vation, and  to  a  considerable  extent  covered 
with  timber.  Tlie  new  ehanael  ia  called, 
from  the  year  in  which  it  originated,  the 
"Centennial  cut-off,"  and  the  land  that  it 
separated  from  the  Tennessee  mainland  goes 
by  the  name  of  "Centennial  island." 

The  cut-off  and  the  territory  affected  by 
it  are  the  same  that  are  mentioned  and 
dealt  with  in  the  cases  of  Stock  ley  v.  Cissna, 
56  C.  C.  A.  324,  110  Fed.  812:  State  v.  Mun- 
cie  Pulp  Co.  119  Tenn.  47,  104  S.  W.  437; 
and  Stockley  v.  Cisana,  U9  Tenn.  135,  104 
S.  W.  792.  The  state  of  Tennessee,  in  her 
answer,  pleads  and  relies  upon  the  first  and 
second  of  these  cases  as  judicial  determina- 
tions and  evidence  of  the  boundary  line  be- 
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tween  the  states  at  the  place  in  qtieetion. 
Their  materiality  and  effect  are  matters  to 
be  determined. 

Prior  to  1876,  notably  around  ''Island  37" 
and  ''BeYils'  elbow,"  the  bank  on  one  side 
of  the  river  was  high  and  subject  to  ero- 
si  on,  the  effect  of  the  water  against  it; 
while  on  the  opposite  side  the  bank  was  a 
flat  or  sloping  shore,  so  that  the  width  of 
the  river  was  materially  affected  by  the  rise 
and  fall  of  the  water,  being  considerably 
wider  at  normal  than  at  low- water  stage. 

The  following  questions  are  submitted 
for  the  determination  of  this  court: 

( 1 )  Arkansas  contends  that  the  true 
boundary  line  between  the  states  (aside 
from  the  question  of  the  avulsion  of  1876) 
is  the  middle  of  the  river  at  low  water; 
that  is.  the  middle  of  the  channel  of  navi^a- 
ti<ni;  whereas  Tennessee  contends  that  the 
true  boundary  is  a  line  equidistant  from 
the  well-defined  banks  at  a  normal  stage 
of  the  river. 

(2)  Arkansas  contends  that  by  the  avul- 
sion of  1876  the  boundary  line  between  the 
■^ates  was  unaffected,  and  remained  in 
the  middle  of  the  river  bed  which  was  by 
the  avulsion  abandoned,  whether  the  first  or 
the  second  definition  of  the  middle  of  the 
river  be  adopted;  whereas  Tennessee  con- 
tends that  the  line  was  affected  by  the 
avulsion  to  the  extent  indicated  by  the 
opinion  of  the  supreme  court  of  that  state 
in  State  v.  Muncie  Pulp  Co.  110  Tenn.  47, 
104  S.  W.  437;  that  is,  that  the  effect  of 
the  avulsion  was  to  press  back  the  line 
Iwtween  the  two  states  to  the  middle  of 
the  old  channel  as  it  ran  previous  to  the 
erosions  upon  the  Tennessee  banks  that  oc- 
curred between  1823  and  1876. 

(3)  Tennessee  contends  that,  irrespec- 
tive of  the  question  of  accretions  and  ero-- 
Fions,  it  is  impossible  now  to  locate  accu- 
rately the  line  of  the  river  as  it  ran  in  1876, 
just  prior  to  the  avulsion,  and  that  there- 
fore the  line  of  1823  must  prevail  as  the 
houndarv  line  between  the  states,  where  it 
has  been  or  can  be  located  accurately  and 
definitely;  whereas  Arkansas  insists  that 
there  is  no  real  difficulty  in  locating  the 
middle  of  the  river  of  1876. 

Upon  the  determination  of  these  points, 
the  court  is  to  appoint  a  commission  to  run, 
locate,  and  designate  the  line. 

Messrs.  Caruthers  :Ewing  and  John  D. 
.^rbuckle,  Attorney  General  of  Arkansas, 
for  complainant: 

"Middle  of  Mississippi  river,"  "middle  of 
the  stream  of  the  Mississippi  river,"  "cen- 
ter of  the  middle  thread  of  the  main  chan- 
nel of  the  Mississippi  river,"  mean  the  same 
thing  and  designate  the  middle  of  the  river 
at  low-water  mark. 


Handly  v.  Anthony,  5  Wheat.  375,  5  L. 
ed.  113;  Iowa  v.  Illinois,  147  U.  S.  1,  37 
L.  ed.  55,  13  Sup.  Ct.  Rep.  230:  Keokuk  & 
H.  Bridge  Co.  v.  Illinois,  175  U.  S.  626,  631, 
44  L.  ed.  299,  301,  20  Sup.  Ct.  Rep.  200; 
Louisville  v.  Mississippi,  202  U.  S.  1,  49, 
60  L.  ed.  913,  931,  26  Sup.  Ct.  Rep.  408; 
Missouri  V.  Kansas,  213  U.  S.  78,  63  L.  ed. 
706,  29  Sup.  Ct.  Rep.  417;  Missouri  v.  Ne- 
braska, 196  U.  S.  23,  49  L.  ed.  372,  25  Sup. 
Ct.  Rep.  155;  Moore  v.  McGuire,  205  U.  S. 
214,  51  L.  ed.  776,  27  Sup.  Ct.  Rep.  483; 
Washington  v.  Oregon,  211  U.  S.  127.  134, 
53  L.  ed.  118,  120,  29  Sup.  Ct.  Rep.  47; 
Washington  v.  Oregon,  214  U.  S.  205,  215, 
53  L.  ed.  969,  970,  29  Sup.  Ct.  Rep.  631; 
St.  Joseph  ft  O.  I.  R.  Co.  v.  Devereux,  41 
Fed.  14;  Whiteside  v.  Norton,  45  L.R.A. 
(N.S.)  112,  123  C.  C.  A.  313,  205  Fed.  5; 
Buttenuth  v.  St.  Louis  Bridge  Co.  123  111. 
535,  5  Am.  St.  Rep.  545,  17  N.  E.  439; 
Cooley  V.  Golden,  52  Mo.  App.  229;  Dun- 
Heth  A  D.  Bridge  Co.  v.  Dubuque  County, 
55  Iowa,  558,  8  N.  W.  443;  Flynn  v.  Boston, 
153  Mass.  372,  26  N.  E.  868:  Franzini  v. 
Layland,  120  Wis.  72,  97  N.  W.  499;  Lamb 
v.  Rickets,  11  Ohio,  311;  McBride  v.  Stein- 
weden,  72  Kan.  508,  83  Pac.  822:  State  v. 
Keane,  84  Mo.  App.  127;  Morgan  v.  Read- 
ing, 3  Smedes  &  M.  366;  Myers  v.  Perry,  1 
La.  Ann.  372;  Western  U.  Teleg.  Co.  v. 
T^uisville  &  N.  R.  Co.  270  111.  399,  110  N. 
E,  583,  Ann.  Cas.  1917B,  670. 

An  avulsion  does  not  change  property 
lines  or  property  rights. 

Missouri  v.  Kansas.  213  U.  S.  78,  53  L. 
ed.  706,  29  Sup.  Ct.  Rep.  417;  Missouri  v. 
Nebraska,  196  U.  S.  33,  49  L.  ed.  374,  25 
Sup.  Ct.  Rep.  155 ;  Philadelphia  Co.  v.  Stim- 
son,  223  U.  S.  605.  624,  56  L.  ed.  570,  678, 
32  Sup.  Ct.  Rep.  340;  Washington  v.  Oregon, 
214  U.  S.  205,  53  L.  ed.  960,  29  Sup.  Ct. 
Rep.  631;  Whiteside  v.  Norton,  45  L.R.A. 
(N.S.)  112,  123  C.  C.  A.  313,  205  Fed.  5; 
Coulthard  v.  Mcintosh,  143  Iowa,  389,  122 
N.  W.  233;  Fowler  v.  Wood,  73  Kan.  511, 
6  L.R.A.(N.S.)  162,  117  Am.  St.  Rep.  534, 
85  Pac.  763;  Kinkead  v.  Turgeon,  74  Neb. 
573,  1  L.R.A. (N.S.)  762,  7  L.R.A.(N.S.) 
316,  121  Am.  St.  Rep.  740,  104  N.  W.  1061, 
109  N.  W.  744,  13  Ann.  Cas.  43;  McBride 
v.  Steinweden,  72  Kan.  508,  33  Pac.  822; 
Niehaus  v.  Shepherd,  26  Ohio  St.  40;  Nix 
v.  Pfeifer,  73  Ark.  199,  83  S.  W.  951 ;  Rees 
V.  McDaniel,  115  Mo.  145,  21  S.  W.  913; 
Rober  v.  Michelsen,  82  Neb.  48,  116  N.  W. 
949;  State  v.  Bowen,  149  Wis.  203,  30 
L.R.A. (N.S.)  200,  136  N.  W.  494;  State  v. 
Muncie  Pulp  Co.  119  Tenn.  47,  104  S.  W. 
437:  Stockley  v.  Cissna,  119  Tenn.  135,  104 
S.  W.  792;  Stoner  v.  Royar,  200  Mo.  444, 
98  S.  W.  601;  Wallace  v.  Driver,  61  Ark. 
429,  31  L.R.A.  317,  33  S.  W.  641. 
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The  doctrine  of  reliction  has  no  appli- 
cation to  an  avulsion. 

Jones  V.  Johnston,  18  How.  150,  156,  15  L. 
ed.  320,  323;  St.  Louis  v.  Rutz,  138  U.  S. 
226,  34  L.  ed.  941,  11  Sup.  Ct.  Rep.  337; 
Boorman  v.  Sunnuchs,  42  Wis.  233;  Bou- 
vier  V.  Stricklett,  40  Neb.  793,  59  N,  W. 
550;  Bellefontaine  Improv.  Co.  v.  Niedring- 
haus,  181  111.  426,  72  Am.  St.  Rep.  269,  55 
N.  E.  184;  Carr  v.  Moore,  119  Iowa,  152, 
97  Am.  St.  Rep.  292,  93  N.  W.  52;  Collins 
V.  State,  3  Tex.  App.  323,  30  Am.  Rep.  142; 
Cox  V.  Arnold,  129  Mo.  337,  50  Am.  St.  Rep. 
450,  31  S.  W.  592;  1  Farnhara,  Waters,  p. 
320;  2  Farnham,  Waters,  p.  2490;  Fowler 
V.  Wood,  73  Kan.  611,  6  L.R.A.(N.S.)  162, 
117  Am.  St.  Rep.  534,  86  Pac.  763;  Ham- 
mond V.  Shepard,  186  lU.  235,  78  Am.  St. 
Rep.  274,  57  N.  E.  867 ;  Noyes  v.  Collins,  92 
Iowa,  566,  26  L.R.A,  609,  54  Am.  St.  Rep. 
571.  61  N.  W.  250;  Nay  lor  v.  Cox,  114  Mo. 
232,  21  S.  W.  589;  Nix  v.  Dickerson,  81 
Miss.  632,  33  So.  490;  Perkins  v.  Adams, 
132  Mo.  131,  33  S,  W.  778;  Peuker  v.  Can- 
ter. 62  Kan.  363,  63  Pac.  617;  Sapp  v. 
Frazier,  61  La.  Ann.  1718,  72  Am.  St.  Rep. 
493,  26  So.  378;  Vogelsmeier  v.  Prender- 
gast.  137  Mo.  271,  39  S.  W.  83;  Wallace  v. 
Driver,  61  Ark.  429,  31  L.R.A.  317,  33  S. 
W.  641;  Warren  v.  Chambers,  25  Ark.  120, 
91  Am.  Dec.  538,  4  Am.  Rep.  23;  Wilson  v. 
Watson,  141  Ky.  324,  .S.")  L.R.A.  (N.S.)  227, 
132  S.  W.  563.  144  Ky.  352,  35  L.R.A. (X.S.) 
231,  138  S.  W.  283. 

Messrs.  William  L.  Moose,  former  Attor- 
ney General  of  Arkansas,  and  Hal  L.  Xor- 
wood,  also  for  complainant: 

The  boundary  line  between  Arkansas  and 
Tennessee  continued  to  be  the  middle  of  the 
main  or  deep  water  channel  of  the  Missis- 
sippi river,  though  it  shifted  and  moved 
by  reason  of  accretions  to  one  shore  or  ero- 
sions from  the  other.  In  other  words, 
though  this  line  gradually  and  impercepti- 
bly shifted,  it  remained  the  boundary  line 
between  the  two  states. 

St.  Louis  V.  Rutz,  138  U.  S.  245,  34  L. 
ed.  040,  11  Sup.  Ct.  Rep.  337:  Nebraska  v. 
Iowa.  143  U.  S.  359,  36  L.  ed.  186,  12  Sup. 
Ct.  Rep.  396;  Missouri  v.  Nebraska,  196  U. 
S.  23.  49  L.  ed.  372,  25  Sup.  Ct.  Rep.  155; 
Missouri  v.  Kansas,  213  U.  S.  78.  53  L.  ed. 
706.  24  Sup.  Ct.  Rep.  417:  Washington  v. 
Oregon,  214  U.  S.  205,  53  L.  ed.  969.  29 
Sup!  Ct.  Rep.  631:  Rees  v.  McDaniel,  115 
Mo.  145,  21  S.  W.  913;  Rober  v.  Michelson, 
82  Neb.  48,  116  N.  W,  949;  Fowler  v. 
Wood,  73  Kan.  511,  6  L.R.A. (N.S.)  162,  117 
Am.  St.  Rep.  534.  85  Pac,  763;  Niehaus  v. 
Shepherd,  26  Ohio  St.  40;  Coulthard  v.  Mc- 
intosh, 143  Iowa,  389,  122  N.  W.  233:  Wal- 
lace V.  Driver.  61  Ark.  429,  31  L.R.A.  317, 
33  S.  W.  641;  Whiteside  v.  Norton.  45 
L.R.A.(N.S.)  112.  123  C.  C.  A.  313,  205  Fed. 


5;  State  v.  Bowen,  149  Wis.  208,  39  L.RJL 
(N.S.)  200,  135  N.  W.  494;  McBride  v. 
Steinweden,  72  Kan.  508,  33  Pac.  822. 

W^hen  the  cut-oil  occurred  in  1876,  and 
the  Mississippi  river  abandoned  the  old  and 
made  for  itself  a  new  bed,  the  boundary 
line  remained  in  the  middle  of  the  aband- 
doned  or  deserted  river  bed. 

St.  Louis  V.  Rutz,  138  U.  S.  228,  245,  34 
L.  ed.  941,  11  Sup.  Ct  Rep.  337;  Nebra^a 
V.  Iowa,  143  U.  S.  359,  36  L.  ed.  186,  12  Sup. 
Ct.  Rep.  396;  Missouri  v.  Kansas,  213  U.  S. 
78,  53  L.  ed.  706,  29  Sup.  Ct.  Rep.  417; 
Missouri  v.  Nebraska,  196  U.  S.  23,  40  L. 
ed.  372,  25  Sup.  Ct.  Rep.  155;  Rees  v.  Mc- 
Daniel, 115  Mo.  145,  21  S.  W.  913;  Rober 
V.  Michelsen,  82  Neb.  48,  116  N.  W.  949; 
Fowler  v.  Wood,  73  Kan.  511,  6  L.R.A. 
(N.S.)  162,  117  Am,  St.  Rep.  534,  86  Pac. 
763;  Den  ex  dem.  Lynch  v.  Allen,  20  N.  C. 
190  (4  Dev.  &  B.  L.  62)  32  Am.  Dec.  671; 
Coulthard  v.  Mcintosh,  143  Iowa,  389,  122 
N.  W.  233:  Bouvier  v.  Stricklett,  40  Neb. 
793,  59  N.  W.  550;  State  v.  Bowen,  149 
Wis.  203,  39  L.R.A.(N.S.)  200,  135  N.  W. 
494;  De  Loney  v.  State,  88  Ark.  311,  115 
S.  W.  138;  Nix  v.  Pfeifer,  73  Ark.  199,  83 
S.  W.  951;  Wallace  v.  Driver,  61  Ark.  429, 
31  L.R.A.  317,  33  S.  W.  641;  St,  Louis,  I. 
M.  &  S.  R.  Co.  V.  Ramsey,  53  Ark.  314,  8 
L.R.A.  559,  22  Am.  St  Rep.  195,  13  S.  W. 
931:  Moss  v.  Gibbs,  10  Heisk.  283;  Cooley 
V.  Golden,  62  Mo.  App.  229;  Angell,  Water- 
courses, 7th  ed.  art  57. 

When  the  avulsion  of  1876  occurred,  land 
which  had  been  theretofore  submerged  by 
the  gradual  encroachments  of  the  river  and 
had  become  the  river  bed  was  not  restored 
to  the  original  proprietor  on  the  retirement 
of  the  river,  because  the  recession  of  the 
water  was  sudden  and  visible,  not  gradual 
and  imperceptible.  The  doctrine  of  relic- 
tion only  applies  when  land  is  uncovered 
gradually  and  imperceptibly. 

Jones  V.  Johnsion,  18  How.  150,  156,  15 
L.  ed.  320,  323 ;  St.  Louis  v,  Rutz,  138  U.  S. 
226,  34  L.  ed.  941,  11  Sup.  Ct  Rep.  337: 
Warren  v.  Chambers,  25  Ark.  120,  91  Am. 
Dec.  538,  4  Am.  Rep.  23;  Fowler  v.  Wood, 
73  Kan.  611,  6  L.R.A.(N.S.)  162,  117  Am. 
St.  Rep.  534,  85  Pac.  763;  Collins  v.  State, 
3  Tex.  App.  323,  30  Am.  Rep.  142:  Wood- 
bury V.  Short,  17  Vt.  387,  44  Am.  Dec.  344; 
Bouvier  v.  Stricklett,  40  Neb.  793,  59  N.  W. 
550;  Peuker  v.  Canter,  62  Kan.  363,  63 
Pac.  617;  Hammond  v.  Shopard,  186  111. 
235,  78  Am.  St.  Rep.  274,  57  N.  E.  867: 
Vogelsmeier  v.  Prendergast,  137  Mo.  271,  .^9 
S.  W.  83;  Wallace  v.  Driver.  61  Ark.  429, 
31  L.R.A.  317,  33  S.  W.  641:  Noyes  v.  CoL 
lins,  92  Iowa,  566,  26  L.R.A.  609,  54  Am. 
St  Rep.  571,  61  N.  W.  250;  Cox  v.  Arnold, 
129  Mo,  337,  50  Am.  St  Rep.  450,  31  S.  W. 
592;  Sapp  v.  Frazier,  51  Tji:  Ann.  1718,  72 
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Am.  St.  Rep.  493,  26  So.  378;  Perkins  v. 
Adams,  132  Mo.  131,  38  S.  W.  778;  Nay  lor 
T.  Cox,  114  Mo.  232,  21  S.  W.  589;  Boorxnan 
T.  Sunnuchs,  42  Wis.  233;  Carr  v.  Moore, 
119  Iowa,  152,  97  Am.  St.  Rep.  292,  93  N. 
W.  52;  Hodgea  v.  Williams,  95  N.  C.  331, 
39  Am.  Rep.  242;  WiUon  v.  Watson,  141 
Kv.  324,  35  L.R.A.(N.S.)  227,  332  S.  W. 
563,  144  Ky.  352,  35  L.R.A.(N.S.)  231,  138 
S.  W.  283;  1  Farnham,  Waters,  p.  320; 
3  Farnham,  Waters,  p.  2490. 

When  a  river  gradually  encroaches  on  the 
shore  the  title  of  the  original  owner  is  lost, 
and  the  state  or  sovereign  acquires  the  title 
to  so  much  of  the  land  as  becomes  the  bed 
of  the  river. 

Welles  V.  Bailey,  55  Conn.  292,  3  Am.  St. 
Rep.  48,  10  Atl.  565;  Wihion  v.  Shiveley, 
11  Or.  215,  4  Pac.  324;  Mulry  v.  Norton,  29 
Hun.  660;  Hodges  v.  Williams,  95  N.  C.  331, 
o9  Am.  Rep.  242;  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Ramsey,  53  Ark.  314,  8  L.R.A.  559,  22 
Am.  St,  Rep!  195,  13  S.  W.  931;  Steele  v. 
Sanchez,  72  Iowa,  65,  2  Am.  St.  Rep.  233,  33 
N.  W.  366 ;  Foster  v.  Wright,  L.  R.  4  C.  PI. 
Div.  446,  49  L.  J.  C.  P.  N.  S.  97,  44  J.  P. 
7:  Carlisle  v.  Graham,  L.  R.  4  Exch.  360, 
38  L.  J.  Exch.  N.  S.  226,  21  L.  T.  N.  S.  133, 
18  Week.  Rep.  318;  1  Farnham,  Waters,  p. 
332. 

The  title  to  the  bed  of  a.  navigable  river 
is  in  the  state,  except  where  the  river 
suddenly  abandons  its  regular  channel  and 
makes  a  new  one.  In  the  latter  event,  the 
title  of  the  owner  of  the  suddenly  submerged 
land  remains  unaffected  and,  if  the  river 
ever  leaves  his  land,  he  is  entitled  to  assert 
his  right  thereto. 

New  Orleans  v.  United  States,  10  Pet. 
717,  9  L.  ed.  595;  Pollard  v.  Hagan,  3  How. 
212,  11  L.  ed.  565;  Weber  v.  SUte  Harbor 
Comrs.  18  Wall.  57,  21  L.  ed.  708;  Illinois 
C.  R.  Co.  v.  Illinois,  148  U.  S.  387,  435, 
36  L.  ed.  1016,  1036,  13  Sup.  Ct.  Rep.  110; 
Fulton  light,  Heat  &  P.  Co.  v.  State,  200 
N.  Y.  411,  37  L.R.A.(N.S.)  307,  94  N.  E. 
199;  People  ex  rel.  Howell  v.  Jessup,  160  N. 
Y.  249,  54  N.  E.  682 ;  Mulry  v.  Norton,  29 
Hun,  660;  Hagan  v.  Campbell,  8  Port. 
(Ala.)  9,  33  Am.  Dec.  267;  Carlisle  v. 
Graham,  L.  R.  4  Exch.  360,  38  L.  J.  Exch. 
N.  S.  226,  21  L.  T.  N.  S.  133,  18  Week.  Rep. 
318. 

Messrs.  G.  T.  Fitzliugh  and  Frank  M. 
Thompson,  Attorney  General  of  Tennessee, 
for  defendant: 

The  boundary  between  Arkansas  and  Ten- 
nessee is  a  line  drawn  along  the  middle  of 
the  Mississippi  river  at  a  point  equidistant 
between  its  principal  and  well-defined 
banks  at  a  normal  stage  of  water. 

Rhode  Island  v.  Massachusetts,  4  How. 
'639,  11  L.  ed.  1137;  Indiana  v.  Kentucky, 
136  U.  S.  510,  34  L.  ed.  332,  10  Sup.  Ct. 


Rep.  1051;  Nebraska  v.  Iowa,  143  U.  S.  359, 
36  L.  ed.  186,  12  Sup.  Ct.  Rep.  396;  Iowa 
V.  Illinois,  147  U.  S»  1,  37  L.  ed.  55,  13  Sup. 
Ct.  Rep.  239;  Virginia  v.  Tennessee,  148 
U.  S.  523,  37  h.  ed.  544,  13  Sup.  Ct.  Rep. 
728;  Missouri  v.  Nebraska,  196  U.  S.  23,  36, 

49  L.  ed.  372,  376,  25  Sup.  Ct.  Rep.  155; 
Louisiana  v.  Mississippi,  202  U.  S.  1,  53, 

50  L.  ed.  913,  933,  26  Sup.  Ct.  Rep.  571; 
Washington  v.  Oregon,  211  U.  S.  127,  134, 
53  L.  ed.  118,  119,  29  Sup.  Ct.  Rep.  47; 
Missouri  v.  Kansas,  213  U.  S.  78,  85,  53  L. 
ed.  706,  708,  29  Sup.  Ct.  Rep.  417;  Mary- 
land V.  West  Virginia,  217  U.  S.  1,  44,  54 
L.  ed.  645,  658,  30  Sup.  Ct.  Rep.  268;  3 
Jenkinson's  Treaties,  177;  15  R.  C.  L.  §  27: 
Chitty's  Vattel,  Nations,  4th  Am.  ed.  p.  121; 
1  Moore,  International  Law  Dig.  §  156;  8 
Ops.  Atty.  Gen.  pp.  177,  178;  Sandars,  Jus- 
tinian, let  Am.  ed.  pp.  168,  169;  9  C.  J. 
§  76,  p.  193;  Farnham,  Waters,  §  417,  p. 
1472;  Cessill  v.  SUte,  40  Ark.  501;  Wolfe 
V.  State,  104  Ark.  140,  148  S.  W.  641;  Kin- 
nanne  v.  State,  106  Ark.  286,  153  S.  W.  262; 
Moss  V.  Gibbs,  10  Heisk.  283;  Foppiano  v. 
Speed,  113  Tenn.  167,  82  S.  W.  222;  State 
V.  Muucie  Pulp  Co.  119  Tenn.  47,  104  S.  W. 
437 ;  Buttenuth  v.  St.  Louis  Bridge  Co.  123 
111.  535,  5  Am.  St.  Rep.  545,  17  N.  E.  439 ; 
Nugent  V.  Mallory,  145  Ky.  824,  141  S.  W. 
850;  State  v.  Burton,  106  La.  732,  31  So. 
291 ;  Hopkins  -Academy  v.  Dickinson,  9 
Cush.  544. 

Since  the  avulsion  of  1876  caused  the  old 
river  bed  to  dry  up,  old  lines  should  be  re- 
established, and  this  by  applying  the  doc- 
trine of  submergence  and  reappearance  of 
land. 

Jones  V.  Johnson,  18  How.  150-156,  15 
L.  ed.  ,320,  323;  St.  Louis  v.  Rutz,  138  U.  S. 
226,  34  L.  ed.  941,  11  Sup.  Ct.  Rep.  337; 
Nebraska  v.  Iowa,  143  U.  S.  359.  36  L.  ed. 
186,  12  Sup.  Ct.  Rep.  396;  Missouri  v.  Ne- 
braska, 196  U.  S.  33,  49  L.  ed.  374,  25  Sup. 
Ct.  Rep.  loi}\  Widdicombe  v.  Rosemiller,  118 
Fed.  295;  Stockley  v.  Cissna,  119  Tenn.  135, 
104  S.  W.  792;  *3  Bouvier's  Law  Diet.  p. 
2865;  1  Farnham,  Waters,  p.  320:  Mather 
V.  Chapman,  40  Conn.  382,  16  Am.  Rep.  54; 
7  Comyns's  Dig.  D.  61 ;  5  Bacon,  Abr.  p.  495; 
Hargrave's  Law  Tracts,  36,  37;  1  R.  C.  L. 
§  4;  Gould,  Waters,  2d  ed.  §  158;  Warren 
v.  Chambers,  25  Ark.  120,  91  Am.  Dec.  538, 
4  Am.  Rep.  23;  Wallace  v.  Driver,  61  Ark. 
429,  31  L.R.A.  317,  33  S.  W.  641 ;  Sapp  v. 
Frazier,  51  La.  Ann.  1718,  72  Am.  St.  Rep. 
493,  26  So.  378 ;  Hughes  v.  Birney,  107  La. 
664.  32  So.  30;  Mulry  v.  Norton.  100  N.  Y. 
424.  .53  Am.  Rep.  206,  S  N.  E.  581:  Re 
Buffalo.  206  N.  Y.  319,  99  N.  E.  850;  Fow- 
ler V.  Wood,  78  Kan.  511,  6  L.R.A.  (N.S.) 
162,  117  Am.  St.  Rep,  534,  85  Pac.  763; 
Peuker  v.  Canter,  62  Kan.  363.  63  Pac.  617 ; 
NavloT  V.  Cox,  114  Mo.  232,  21  S.  W.  589; 
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Cox  V.  Arnold,  129  Mo.  337,  60  Am.  St.  Rep. 
450,  31  S.  W.  592;  Perkins  v.  Adams,  132 
Mo.  131,  33  S.  W.  778;  Collins  v.  State, 
3  Tex.  App.  323,  30  Am.  Rep.  142;  Bouvier 
V.  Stricklett,  40  Neb.  792,  69  N.  W.  550; 
Bellefontaine  Improv.  Co.  v.  Niedringhaus, 
181  111.  426,  72  Am.  St.  Rep.  269,  55  X.  E. 
184 ;  Hammond  v.  Shepard,  186  111.  235,  78 
Am.  St.  Rep.  274,  57  N.  E.  867;  Noyes  v. 
Collins,  92  Iowa,  566,  26  L.R.A.  609,  54  Am. 
St.  Rep.  571,  61  N.  W.  250;  Boorman  v. 
Sunnucks,  42  Wis.  233;  Carr  v.  Moore,  119 
Iowa,  152,  97  Am.  St.  Rep.  292,  93  N.  W. 
52;  Nix  v.  Dickerson,  81  Miss.  632,  33  So. 
490;  Wilson  v.  Watson,  141  Ky.  324,  36 
L.R.A.{X.S.)  227,  132  S.  W.  563,  144  Ky. 
352,  35  L.R.A.(N.S.)  231,  138  S.  W.  283. 

Messrs.  Albert  W.  Briggs,  and  G.  J. 
McSpadden,  also  for  defendant: 

The  right  to  recover  submerged  land  does 
not  depend  upon  the  principle  of  accretion, 
but  because  the  title  is  in  the  owner  of  the 
submerged  land  and,  as  such,  he  is  entitled 
to  deposits  made  thereon,  whether  resulting 
from  accretion  or  avulsion  or  reclamation 
produced  by  artificial  means. 

Morris  v.  Brooke  (Del.  C".  P.)  53  Am. 
Rep.  215,  note;  Mulry  v.  Norton,  100  N.  Y. 
426,  53  Am.  Rep.  215,  3  N.  E.  581:  Stocks 
ley  V.  Cissna,  50  C  C.  A.  324,  119  Fed.  831; 
St.  Louis  V.  Rutz,  138  U.  S.  226,  34  L.  ed. 
941,  11  Sup.  Ct.  Rep.  337;  'Gale  v.  Kinzie, 
80  111.  132;  Chicago  v.  Ward,  169  111.  392, 
38  L.R.A.  849,  61  Am.  St.  Rep.  185,  48  N. 
E.  927;  Gilbert  v.  Eldridge,  47  Minn.  210, 
13  L.R.A.  411,  49  N.  W.  679;  Crandall  v. 
Allen,  118  Mo.  403,  22  L.R.A.  501,  24  S. 
W.  172 ;  Ocean  City  Asso.  v.  Shriver,  64  N. 
J.  L.  550,  51  L.R.A.  425,  46  Atl.  690; 
Hughes  v.  Birney,  107  La.  664,  32  So.  30; 
Fowler  v.  Wood,  73  Kan.  511,  6  L.R.A. 
(N,S.)  162,  117  Am,  St.  Rep.  534,  85  Pac. 
763;  Angell,  Water  Courses,  5th  cd.  p.  61, 
footnote  4;  1  Farnham,  Waters,  p.  331; 
Widdicombe  v.  Rosemiller,  118  Fed.  295; 
Lamprey  v.  State,  52  Minn.  181,  18  L.R.A. 
670,  38  Am.  St.  Rep.  541,  53  N.  W.  1139; 
Hargrave's  Law  Tracts,  36,  37;  Hale,  De 
Jure  Maris,  chapa,  4,  6. 

The  middle  of  the  Mississippi  river,  or 
the  middle  of  the  main  channel  of  the  Mis- 
sissippi river  (which  terms  are  synony- 
mous), forming  the  boundary  line  between 
Tennessee  and  Arkansas,  means  the  middle 
of  the  bed  of  the  main  channel,  and  not  the 
track  of  steamboat  navigation. 

Cessill  V.  State,  40  Ark.  501;  Foppiano 
v.  Speed,  113  Tenn.  167,  82  S.  W.  222;  Hal- 
leek,  International  Law,  p.  146;  Handly  v. 
Anthony,  5  Wheat.  374,  6  L.  ed.  113;  In- 
diana V.  Kentucky,  136  U.  S.  479,  34  L.  ed. 
329,  10  Sup.  Ct.'  Rep.  1051 ;  Iowa  v.  Illi- 
nois,  147  tJ.  S.  1,  7,  37  L.  ed.  55,  67,  13 


Sup.  Ct.  Rep.  239;  Louisiana  v.  Mississippi^ 
202  U.  S.  40,  50  L.  ed.  927,  26  Sup.  Ct.  Rep. 
571;  Missouri  v.  Kentucky,  11  Wall.  396,  20" 
L.  ed.  116;  Missouri  v.  Kentucky,  11  Wall. 
395,  20  L.  ed.  116;  Missouri  v.  Nebraska, 
196  U.  S.  23,  35,  49  L.  ed.  372,  375,  25  Sup. 
Ct.  Rep.  155;  Buttenuth  v.  St.  Louis  Bridget 
Co.  123  111.  535,  5  Am.  St.  Rep.  545,  17  N. 
E.  439;  Morgan  v.  Reading,  3  Smedes  &  M, 
366;  Moss  v.  Gibbs,  10  Heisk.  283;  Myers 
V.  Perry,  1  La.  Ann.  372 ;  Nebraska  v.  Iowa, 
143  U.  S.  359,  36  L.  ed.  186,  12  Sup.  Ct. 
Rep.  396;  St.  Louis  v.  Rutz,  138  U.  S.  226, 
34  L.  ed.  941,  11  Sup.  Ct.  Rep.  337;  State- 
V.  Muncie  Pulp  Co.  119  Tenn.  47,  104  S.  W. 
437;  Washington  v.  Oregon,  211  U.  B.  127, 
134,  63  L.  ed.  118,  119,  29  Sup.  Ct.  Rep. 
47;  Wheaton,  International  Law,  chap.  4, 
§  11,  p.  346;  Wolfe  V.  State,  104  Ark.  142, 
148  S.  W.  641;  Woolsey,  International  Law, 
§  58:  Sandars,  Justinian,  1  Am.  ed.  pp.  168,, 
169. 

Iowa  V.  Illinois,  147  U.  S.  1,  37  L.  ed. 
55,  13  Sup.  Ct.  Rep.  239,  does  not  announce 
a  contrary  rule  as  that  opinion  has  been 
construed  by  this  and  other  states. 

Bellefontaine  Improv.  Co.  v.  Niedring- 
haus, 181  111.  426,  72  Am.  St.  Rep.  269,  55 
N.  E.  184;  Chicago  &  N.  W.  R.  Co.  v.  Clin- 
ton, 88  Iowa,  188,  65  N.  W.  462;  3  Farn- 
ham, Waters,  §  848,  p.  2495;  Halleck, 
International  Law,  §  24,  pp.  138,  140;  Louis- 
iana V.  Mississippi,  202  U.  S.  1,  49,  51,  50 
L.  ed.  913,  931,  26  Sup.  Ct.  Rep.  571;  Ops. 
Atty.  Gen.  p.  177:  State  v.  Muncie  Pulp 
Co.  119  Tenn.  47,  104  S.  W.  437;  Stockley- 
V.  Cissna,  56  C.  C.  A.  324,  119  Fed.  812; 
Washington  v.  Oregon,  211  U.  S.  127,  53  L. 
ed.  118,  29  Sup.  Ct.  Rep.  47,  214  U.  S.  205, 
53  L.  ed.  969,  29  Sup.  Ct.  Rep.  631. 

The  boundary  between  Tennessee  and  Ar- 
kansas has  been  fixed  at  the  middle  of  the 
bed  of  the  main  channel  of  the  river  by  ju- 
dicial interpretation,  unchallenged  jurisdic- 
tion, legislative  acts,  and  acquiescence. 

Cessill  V.  State,  40  Ark.  501;  Indiana  v. 
Kentucky,  136  U.  S.  479,  507,  508,  34  L.  ed.. 
329,  331,  10  Sup.  Ct.  Rep.  1051;  Missouri 
V.  Kentucky,  11  Wall.  .395,  20  L.  ed.  116; 
Morgan  v.  Reading,  3  Smedes  &  M.  866; 
Moss  V.  Gibbs,  10  Heisk.  283;  Mvers  v. 
Perry,  1  La.  Ann.  372;  St.  Louis  v.  Rutz, 
138  U.  S.  226,  246.  247,  34  L.  ed.  941,  940, 
11  Sup.  Ct.  Rep.  337;  State  v.  Muncie  Pulp 
Co.  119  Tenn.  47,  104  S.  W.  437;  Wolfe  v. 
State,  104  Ark.  142,  148  S.  W.  641. 

Rules  of  international  law  are  not  to  be 
considered  in  determining  the  boundary  be- 
tween Tennessee  and  Arkansas,  because  no- 
question  of  rights  of  citizens  of  each  state 
to  the  free  navigation  of  the  river  can  arise^ 

Bedford  v.  United  .States,  192  U.  S.  225,. 
48  L.  ed.  417,  24  Sup.  Ct.  Rep.  238;  Gould^ 
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Waters,  §  202;  Handly  v.  Anthony,  5 
Wheat.  374,  5  L.  ed.  113;  Jackson  v.  United 
States,  230  C.  S.  1,  57  L.  ed.  1363,  33  Sup. 
€t.  Rep.  1011;  Minnesota  Rate  Cases,  230 
r.  S.  352,  403,  67  L.  ed.  1511,  1543,  48 
L.R.A.(X.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18;  State  v.  Muncie  Pulp 
Co.  119  Tenn.  47,  104  S.  VV.  437;  Wharton, 
International  Law  Dig.  §  30;  The  Apollon, 
9  Wheat.  365,  6  L.  ed.  111. 

The  rule  of  reliction  and  the  reappear- 
ance of  submerged  lands  applies  between 
states  as  between  individuals. 

Nebraska  v.  Iowa,  143  U.  S.  359,  36  L. 
«d.  186,  12  Sup.  Ct  Rep.  306;  Ops.  Atty. 
Gen.  175,  177;  Rhode  Island  v.  Massachu- 
«tu,  12  Pet.  654,  9  L.  ed.  1233,  4  How.  591, 
639.  11  L.  ed.  1116,  1138;  State  v.  Muncie 
Pulp  Co.  119  Tenn.  47,  104  S.  W.  437. 

Mr.  Justice  PUney  delivered  the  opinion 
of  the  court: 

Concerning  the  proper  location  of  an  in- 
terstate boundary  line  with  reference  to  the 
shores  and  channel  of  a  navigable  river 
^parating  one  state  of  the  Union  from  an- 
other, much  has  been  written.  The  subject 
wa:»  brought  under  the  consideration  of  this 
court  in  Iowa  v.  Illinois,  147  U.  S.  1,  37 
L.  ed.,55,  13  Sup.  Ct.  Rep.  239.  In  that 
case,  Illinois  contended  that  tlie  boundary 
f(»]Iowed  the  middle  of  the  channel  of  com- 
merce, that  is,  the  channel  commonly  used 
by  steamboat^  and  other  craft  navigating 
the  river;  while  on  the  part  of  Iowa  it  was 
insisted  that  the  line  ran  in  the  middle  of 
the  main  body  of  the  river,  taking  the 
middle  line  between  its  banks  or  shores,  ir- 
respective of  where  the  channel  of  commerce 
might  be,  and  that  the  measurements  must 
be  taken  at  ordinary  stage  of  water.  The 
contention  of  each  state  was  supported  by  a 
decision  of  its  court  of  last  resort.  Dun- 
lieth  &  D.  Bridge  Co.  v.  Dubuque  County,  55 
Iowa,  558,  565,  8  N.  W.  443;  Buttenuth  v. 
St.  Louis  Bridge  Co.  123  111.  535,  548,  5  Am. 
St,  Rep.  546,  17  N.  E.  430.  This  court  rec- 
ognized these  cases  as  presenting  in  the 
clearest  terms  the  different  views  as  to  the 
line  of  jurisdiction  between  neighboring 
states  separated  by  a  navigable  stream,  and 
thereupon  proceeded  to  analyze  their  reason- 
ing and  doctrine.  From  a  review  of  the  au- 
thorities upon  international  law,  it  was 
declared  that  when  a  navigable  river  consti- 
tuted the  boundary  between  two  independ- 
ent states,  the  interest  of  each  state  in  the 
navigation,  and  the  preservation  by  each  of 
its  equal  right  in  such  navigation,  required 
that  the  middle  of  the  channel  should  mark 
the  boundary  up  to  which  each  state  on  its 
side  aliould  exercise  jurisdiction:  that 
hence,  in  international  law,  and  by  the  us- 
age of  European  nations,  the  term  '^middle 


of  the  stream,"  mm  applied  to  a  navigable 
river,  meant  the  middle  of  the  channel  of 
such  stream,  and  that  in  this  sense  the 
terms  were  used  in  the  treaty  between  Great 
Britain,  France,  and  Spain,  concluded  at 
Paris  in  1763,  so  that  by  the  language  "a 
line  drawn  along  the  middle  of  the  river 
Mississippi,"  there  used,  the  middle  of  the 
channel  was  indicated;  that  the  thalweg, 
or  middle  of  the  navigable  channel,  is  to  be 
taken  as  the  true  boundary  line  between  in- 
dependent states  for  reasons  growing  out  of 
the  right  of  navigation,  in  the  absence  of  a 
special  convention  between  the  states,  or 
long  use  equivalent  thereto;  and  that  al- 
though the  reason  and  necessity  of  the  rule 
may  not  be  as  cogent  in  this  country,  where 
neighboring  states  are  under  the  same  gen- 
eral government,  yet  the  same  rule  must 
be  held  to  obtain  unless  changed  by  stat- 
ute or  usage  of  so  great  a  length  of  time  an 
to  have  acquired  the  force  of  law ;  and  tliat 
the  Illinois  Enabling  Act  of  April  18,  1818 
(3  Stat,  at  L.  428,  chap.  67,  §  2),  which 
made  "the  middle  of  the  Mississippi  river" 
the  western  boundary  of  the  state,  the  Mis- 
souri Enabling  Act  of  March  6,  1820  (3 
Stat,  at  L.  545,  chap.  22,  §  2),  which  adopt- 
ed ''the  middle  of  the  main  channel  of  the 
Mississippi  river"  as  the  eastern  boundary 
of  that  state,  and  the  Wisconsin  Enabling 
Act  of  August  6,  1846  (9  Stat,  at  L.  56, 
chap.  89),  which  referred  to  "the  center  of 
the  main  channel  of  that  river,"  employed 
these  varying  phrases  as  signifying  the  same 
thing.  Hence  we  reached  the  conclusion  (p. 
13)  that,  as  between  the  different  views  as 
to  the  line  of  jurisdiction  between  nei«rhbor- 
ing  states,  separated  by  a  navigable  stream, 
the  controlling  consideration  "is  that  which 
preserves  to  each  state  equality  in  the  right 
of  navigation  in  the  river."  It  was  according- 
ly adjudged  and  declared  that  the  boundar}- 
line  between  the  contesting  states  was  "the 
middle  of  the  main  navigable  channel  of  the 
Mississippi  river;"  and  a  final  decree  to 
that  effect  was  afterwards  made.  202  U.  S. 
59,  50  L.  ed.  934,  26  Sup.  Ct.  Rep.  571. 

The  rule  thus  adopted,  known  as  the 
rule  of  the  thalweg,  has  been  treated  as  set 
at  rest  by  that  decision.  Louisiana  v.  Mis- 
sissippi, 202  U.  S.  1,  49,  50  L.  ed.  913,  930, 
26  Sup.  Ct.  Rep.  571;  Washington  v.  Ore- 
gon, 211  U.  S.  127,  134,  63  L.  ed.  118,  120, 
29  Sup.  Ct.  Rep.  47,  214  U.  S.  205.  215.  53 
L.  ed.  969,  970,  29  Sup.  Ct.  Rep.  631.  The 
argument  submitted  in  behalf  of  the  defend- 
ant state  in  the  case  at  bar,  including  a 
reference  to  the  notable  recent  dcciaion  of 
its  supreme  court  in  State  v.  Muncie  Pulp 
Co.  (1007)  119  Tenn.  47,  104  S.  W\  437, 
has   failed    to   convince   us    that   tins   rule 
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ought  now,   after  the  lapse  of  twenty-five 
years,  to  be  departed  from. 

It  is  said  that  Arkansas  has  interpreted 
the  line  to  be  at  a  point  equidistant  from 
the  well-defined  and  permanent  banks  of  the 
river;  that  Tennessee  likewise  has  recog- 
nized this  boundary;  and  that  by  long  ac« 
quiescence  on  the  part  of  both  states  in  this 
construction,  and  the  exercise  of  jurisdic- 
tion by  both  in  accordance  tlierewith,  tlie 
question  should  be  treated  as  settled.  Tlie 
reference  is  to  certain  judicial  decisions  and 
two  acts  of  legislation.  In  Cessill  v.  State 
(1883)  40  Ark.  501,  which  was  a  prosecu- 
tion for  unlicensed  sale  of  liquors  upon  a 
boat  anchored  off  the  Arkansas  shore,  it  was 
held  that  the  boundary  line,  as  established 
by  tlie  original  treaties  and  since  observed 
in  Federal  legislation,  state  constitutions. 
and  judicial  decisions,  was  the  "line  along 
the  river  bed  equidistant  from  the  perma- 
nent and  defined  banks  of  the  ascertained 
channel  on  either  side."  This  was  followed 
in  subsequent  decisions  by  the  same  court. 
Wolfe  V.  State  (1912)  104  Ark.  140,  143, 
148  S.  W.  641;  Kinnanne  v.  State  (1913) 
106  Ark.  280,  200,  153  S.  \V.  202.  The  first 
pertinent  decision  by  the  supreme  court  of 
Tennessee  is  State  v.  Muncie  Pulp  Co.  supra, 
in  which  a  similar  conclusion  was  reached, 
partly  upon  the  ground  that  it  had  been 
adopted  by  the  courts  of  Arkansas.  The 
legislative  action  referred  to  consists  of  two 
acts  of  the  general  assembly  of  the  state  of 
Tennessee  (Acts  1903,  p.  1215,  chap.  420; 
Acts  1907,  p.  1723,  chap.  516),  each  of 
which  authorized  the  appointment  of  a  com- 
mission to  confer  and  act  with  a  like  com- 
mission representing  the  state  of  Arkansas 
to  locate  the  line  between  the  states  in  the 
old  and  abandoned  channel  at  the  place 
that  we  now  have  under  consideration ;  and 
the  Act  of  1907  further  provided  tliat  if 
Arkansas  should  fail  to  appoint  a  commis- 
sion, the  attorney  general  of  Tennessee 
should  be  autliorized  to  institute  a  suit 
against  that  state  in  this  court  to  establish 
and  locate  the  boundary  line.  These  acts, 
far  from  treating  the  boundary  as  a  line 
settled  and  acquiesced  in.  treat  it  as  a  mat- 
ter requiring  to  be  definitely  settled,  with 
the  co-operation  of  representatives  of  the 
sister  state  if  practicable,  otherwise  by  ap- 
propriate litigation. 

The  Arkansas  decisions  had  for  their 
object  the  establishment  of  a  proper  rule 
for  the  administration  of  the  criminal  laws 
of  the  state,  and  were  entirely  independent 
of  any  action  taken  or  proposed  by  the  au- 
thorities of  the  state  of  Tennessee.  They 
had  no  particular  reference  to  that  part  of 
the  river  bed  that  was  abandoned  as  the 
result  of  the  avulsion  of  1876;  on  the  con- 
trary,  they   dealt  with  parts  of  the   river 
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where  the  water  still  flowed  in  its  ancient 
channel.  The  decision  of  the  supreme  court 
of  Tennessee  in  State  v.  Muncie  Pulp  Co» 
supra,  sustained  the  claim  of  the  state  to  a 
part  of  the  abandoned  river  bed  which,  by 
the  rule  of  the  thalweg,  would  be  without 
that  state.  The  combined  efl'ect  of  these 
decisions  and  of  the  legislation  referred  to,, 
all  of  which  were  subsequent  to  the  year 
1876,  falls  far  short  of  that  long  acquies- 
cence in  the  practical  location  of  a  common 
boundary,  and  possession  in  accordance 
tlierewith,  which,  in  some  of  the  cases,  has 
been  treated  as  an  aid  in  setting  the  ques- 
tion at  rest.  Rhode  Island  v.  Massachu- 
setts, 4  How.  591,  638,  639,  11  L.  ed.  1116. 
1137,  1138;  Indiana  v.  Kentucky,  136  U.  S. 
479,  .510,  514,  518,  34  L.  ed.  329,  332,  334,, 
335,  10  Sup.  Ct.  Rep.  1051;  Virginia  v. 
Tennessee,  148  U.  S.  503,  522,  37  L.  ed.  537,. 
544,  13  Sup.  Ct.  Rep.  728;  Louisiana  r. 
Mississippi,  202  U.  S.  1,  53,  50  L.  ed.  913, 
932,  26  Sup.  Ct.  Rep.  571;  Maryland  v. 
West  Virginia,  217  U.  S.  1,  41,  54  L.  ed.  645. 
057,  30  Sup.  Ct.  Rep.  268. 

Therefore  we  find  it  unnecessary  to  de- 
cide whether  the  supposed  agreement  be- 
tween the  states  respecting  the  boundary 
would  be  valid  without  the  consent  of 
Congress,  in  view  of  the  third  clause  of  §  10 
of  art.  1  of  the  Constitution  of  the  United 
States. 

The  next  and  perhaps  the  most  impor- 
tant question  is  as  to  the  effect  of  the  sud- 
den and  violent  change  in  the  channel  of 
the  river  that  occurred  in  the  year  1870, 
and  which  both  parties  properly  treat  as 
a  true  and  typical  avulsion.  It  is  settled 
beyond  the  possibility  of  dispute  that  where 
running  streams  are  the  boundaries  between 
states,  the  same  rule  applies  as  between  pri- 
vate proprietors,  namely,  that  when  the  bed 
and  channel  are  changed  by  the  natural  and 
gradual  processes  known  as  erosion  and  ac- 
cretion, the  boundary  follows  the  varying 
course  of  the  stream;  while  if  the  stream 
from  any  cause,  natural  or  artificial,  sud- 
denly leaves  its  old  bed  and  forms  a  ne\^* 
one,  by* the  process  known  as  an  avulsion,, 
the  resulting  change  of  channel  works  no 
change  of  boundary,  which  remains  in  the 
middle  of  the  old  channel,  although  na 
water  may  be  flowing  in  it,  and  irrespective 
of  subsequent  changes  in  the  new  channel. 
Xew  Orleans  v.  United  States,  10  Pet.  662, 
717,  9  L.  ed.  573,  594:  Jefferis  v.  East 
Omaha  Land  Co.  134  U.  S.  178,  189,  33  T^ 
ed.  872,  876,  10  Sup.  Ct.  Rep.  518;  Ne- 
braska V.  Iowa,  143  U.  S.  359,  361,  367,  370, 
36  L.  ed.  186,  187,  189,  190,  12  Sup.  Ct. 
Rep.  396:  Missouri  v.  Nebraska,  196  U.  S. 
23,  34-36,  49  L.  ed.  372,  374-376,  25  Sup. 
Ct.  Rep.  155. 

There  is  controversy  with  respect  to  the- 
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application  of  the  foregoing  rule  to  the  par- 
ticular circumstances  of  this  case.  It  is  in- 
sisted in  behalf  of  the  state  of  Tennessee 
that  since  the  rule  of  the  thaJweg  derives 
its  origin  from  the  equal  rights  of  the  re- 
spective states  in  the  navigation  of  the 
rirer,  the  reason  for  the  rule  and  therefore 
the  rule  itself  ceases  when  navigation  has 
been  rendered  imposeible  by  the  abandon- 
ment of  a  portion  of  the  river  bed  as  the 
result  of  an  avulsion.  .  In  support  of  this 
contention  we  are  referred  to  some  expres- 
niions  of  Vattel,  Almeda,  Moore,  and  other 
writers;  but  we  deem  them  inconclusive, 
and  are  of  the  opinion,  on  the  contrary,  that 
the  contention  runs  counter  to  the  settled 
rule  and  is  inconsistent  with  the  declara- 
tions of  this  court  in  Nebraska  v.  Iowa,  143 
U.  S.  369,  367,  36  L.  ed.  186,  189,  12  Sup. 
Ct.  Rep.  396,  that  "avulsion  would  estab- 
lish a  fixed  boundary,  to  wit:  the  center  of 
the  abandoned  channel;''  or,  as  it  is  ex- 
pressed  on  page  370,  ''the  boundary  was  not 
changed,  and  it  remained  as  it  was  prior  to 
the  avulsion,  the  center  line  of  the  old  chan- 
nel;" and  in  Missouri  v.  Nebraska,  196  U.  6. 
23,  36,  49  L.  ed.  372,  375,  25  Sup.  Ct.  Rep. 
155,  that  the  boundary  line  "must  be  taken 
to  be  the  middle  of  the  channel  of  the  river 
as  it  was  prior  to  such  avulsion." 

It  is  contended,  further,  that  since  the 
avulsion  of  1876  caused  the  old  river  bed 
to  dry  up,  what  is  called  "the  doctrine 
of  the  submergence  and  reappearance  of 
land"  must  be  applied,  so  as  to  establish 
the  ancient  boundary  as  it  existed  at  the 
time  of  the  earliest  record,  in  this  case  the 
year  1823,  with  the  effect  of  eliminating 
any  shifting  of  the  river  bed  that  resulted 
from  the  erosions  and  accretions  of  the 
half  century  preceding  the  avulsion. 

This  contention  is  rested  chiefly  upon  a 
qiiotation  from  Sir  Matthew  Halo,  Do  Jure 
Maris,  chap.  4:  "If  a  subject  hath  land 
adjoining  the  sea,  and  the  violence  of  the 
pea  swallow  it  up,  but  so  that  yet  there  be 
reasonable  marks  to  continue  the  notice  of 
it;  or  though  the  marks  be  defaced;  yet  if 
by  situation  and  extent  of  quantity,  and 
bounding  upon  the  firm  land,  the  same  can 
be  known,  though  the  sea  leave  this  land 
again,  or  it  be  by  art  or  industry  regained, 
the  subject  doth  not  lose  his  propriety ;  and 
accordingly  it  was  held  by  Cooke  and  Fos- 
ter, M.  7  Jac.  C.  B.,  though  the  inundation 
continue  forty  years."  (1  Hargrave's  Law 
Tracts,  16;  Note  to  Ex  parte  Jennings,  6 
Cow.  542.)  To  the  same  eflTect,  2  Rolle, 
Abr.  168.  1.  48;  6  Comyns*  Dig.  title,  "Pre- 
rogative," D.  61,  62;  6  Bacon,  Abr.  title, 
Trerogative,"  B.  1.  A  reference  to  the 
text  shows  that  the  portion  quoted  is  a 
statement  of  one  of  several  exceptions  to 
the  general  rule  that  any  increase  of  land 


per  relict ionem,  or  sudden  recession  of  the 
sea,  belonged  of  common  right  to  the  King 
as  a  part  of  his  prerogative.  It  amounts  to 
no  more  than  saying  that  where  the  relic- 
tion did  but  restore  that  which  before  had 
been  private  property  and  had  been  lost 
through  the  violence  of  the  sea,  the  private 
right  should  be  restored  if  the  land  is  ca- 
pable of  identification.  Such  a  case  was 
Mulry  V.  Norton,  100  N.  Y.  424,  53  Am. 
Rep.  206,  3  N.  E.  581,  the  true  scope  of 
which  decision  was  pointed  out  in  Re  Buf- 
falo, 206  N.  Y.  319,  326,  327,  99  N.  E.  850. 
But  this  doctrine  has  no  proper  bearing 
upon  the  rule  we  have  stated  with  reference 
to  boundary  streams.  Certainly  it  cannot  be 
regarded  as  having  the  effect  of  carving  out 
an  exception  to  tlie  rule  that  where  the 
course  of  the  stream  changes  through  the 
operation  of  the  natural  and  gradual  proc- 
esses of  erosion  and  accretion,  the  boundary 
follows  the  stream;  while  if  the  stream 
leaves  its  former  bed  and  establishes  a  new 
one  as  the  result  of  an  avulsion,  the  bound- 
ary remains  in  the  middle  of  the  former 
channel.  An  avulsion  has  this  effect,  wheth- 
er it  results  in  the  drying  up  of  the  old 
channel  or  not.  So  long  as  that  channel 
remains  a  running  stream,  the  boundary 
marked  by  it  is  still  subject  to  bo  changed 
by  erosion  and  accretion;  but  when  the 
water  becomes  stagnant,  the  effect  of  these 
procesRcs  is  at  an  end;  the  boundary  then 
becomes  fixed  in  the  middle  of  the  channel 
as  we  have  defined  it,  and  the  gradual  filling 
\\p  of  tiie  bed  that  ensues  is  not  to  be 
treated  as  an  accretion  to  the  shores,  but 
as  an  ultimate  effect  of  the  avulsion.  The 
emergence  of  the  land,  however,  may  or  may 
not  follow,  and  it  ought  not  in  reason  to 
have  any  controlling  effect  upon  the  loca- 
tion of  the  boundary  line  in  the  old  chan- 
nel. To  give  to  it  sueh  an  effect  is,  we 
think,  to  misapply  the  rule  quoted  from 
Sir  Matthew  Hale. 

How  the  land  that  emerges  on  either  side 
of  an  interstate  boundary  stream  shall  be 
disposed  of  as  between  public  and  private 
ownership  is  a  matter  to  be  determined  ac- 
cording to  the  law  of  each  state,  under  the 
familiar  doctrine  that  it  is  for  the  staters 
to  establish  for  themselves  such  rules  of 
property  as  they  deem  expedient  with  re« 
spect  to  the  navigable  waters  within  their 
borders  and  the  riparian  lands  adjacent  to 
them.  Pollard  v.  Hagan,  3  How.  212,  230, 
11  L.  ed.  565,  575:  Barney  v.  Keokuk,  04 
U.  S.  324,  338,  24  L.  ed.  224,  228;  Hardin 
V.  Jordan,  140  V.  S.  371,  382,  35  L.  ed. 
428,  433,  11  Sup.  Ct.  Rep.  808.  838;  Shively 
v.  Bowlby,  152  U.  S.  1,  40,  58,  38  L.  ed.  331, 
347,  352,  14  Sup.  Ct.  Rep.  548;  St.  Anthony 
Falls  Water  Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  349,  368.  42  L.  ed.  497, 
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501,  18  Sup.  Ct.  Rep.  157;  Scott  v.  Lattig, 
227  U.  S.  229,  242,  57  L.  ed.  490,  496,  44 
L.R.A.(N.S.)  107,  33  Sup.  Ct.  Rep.  242. 
Thus,  Arkansas  may  limit  riparian  owner- 
ship by  the  ordinary  high-water  mark  (St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Ramsey,  53  Ark. 
314,  323,  8  L.R.A.  569,  22  Am.  St.  Rep.  195, 
13  S.  W.  931;  Wallace  v.  Driver,  61  Ark. 
429,  435,  436,  31  L.R.A.  317,  33  S.  W.  641)  ; 
and  Tennessee,  while  extending  riparian 
ownership  upon  navigable  streams  to  ordi- 
nary low-water  mark,  and  reserving  as  pub- 
lic the  lands  constituting  the  bed  below  that 
mark  (Elder  v.  Burrus,  6  Humph.  358,  368; 
Martin  v.  Nance,  3  Head,  648,  650;  Good- 
win V.  Thompson,  15  Lea,  209,  54  Am.  Rep. 
410),  may,  in  the  case  of  an  avulsion  fol- 
lowed by  a  drying  up  of  the  old  channel  of 
the  river,  recognize  the  right  of  former  ri- 
parian owners  to  be  restored  to  that  which 
they  have  lost  through  gradual  erosions  in 
times  preceding  the  avulsion,  as  she  has 
done  in  State  v.  Muncie  Pulp  Co.  119  Tenn. 
47,  104  S.  W.  437.  But  these  dispositions 
are  in  each  case  limited  by  the  interstate 
boundary,  and  cannot  be  permitted  to  press 
back  the  boundary  line  from  where  other- 
wise it  should  be  located. 

It  is  hardly  necessary  to  say  that  State 
V.  ^luncie  Pulp  Co.  supra,  and  Stockley  v. 
Cissna,  56  C.  C.  A.  324,  119  Fed.  812,  re- 
lied upon  in  defendant's  answer  as  judicial 
determinations  of  the  boundary  line,  can 
have  no  such  effect  against  the  stale  of 
Arkansas,  which  was  a  stranger  to  the 
record  in  both  cases. 

Upon  the  whole  case  we  conclude  that 
the  questions  submitted  for  our  deter- 
jnination  are  to  be  answered  as  follows: 


(l)The  true  boundary  line  between  the 
states,  aside  from  the  question  of  the  avul- 
sion of  1876,  is  the  middle  of  the  main  chan- 
nel of  navigation  as  it  existed  at  the  Treaty 
of  Peaoe  concluded  between  the  United 
States  and  Great  Britain  in  1783  [8  Stat, 
at  L.  80],  flubjoct  to  such  ehanges  as  have 
occurred  since  that  time  through  natural 
and  gradual  processes. 

(2)  By  the  avulsion  of  1876  the  boundary 
line  between  the  states  was  unaffected,  and 
remained  in  the  middle  of  the  former  main 
channel  of  navigation,  as  above  defined. 

(3)  The  boundary  line  should  now  be  lo- 
cated according  to  the  middle  of  that  chan- 
nel as  it  was  at  the  time  the  current  ceased 
to  flow  therein  as  a  result  of  the  avulsion  of 
1876. 

(4)  A  commission  consisting  of  three 
competent  persons,  to  be  named  by  the  court 
upon  the  suggestion  of  counsel,  will  be  ap- 
pointed to  run,  locate,  and  designate  the 
boundary  line  between  the  states  at  the 
place  in  question  in  accordance  with 
the  above  principles. 

(6)  The  nature  and  extent  of  the  ero- 
sions and  accretions  that  occurred  in  the 
old  ohanhel  prior  to  its  abandonment  by  the 
current  as  a  result  of  the  avulsion  of  1876, 
and  the  question  whether  it  is  practicable 
now  to  locate  accurately  the  line  of  the 
river  as  it  then  ran,  will  be  referred  to  said 
commission,  subject  to  a  review  of  its  deci- 
sion by  this  court,  if  need  be. 

The  parties  may  submit  the  form  of  an 
interlocutory  decree  to  carry  into  effect  the 
above  conclu«}ions. 


^EST   VIRGINIA   SUPRKillG    COURT 
OF  AlM'EALij. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY 

V. 

PUBLIC  SERVICE  COMMISSION. 

(—  w.  Va.  — ,  P.U.R.1918B,  608,  94  S.  E. 

545.) 

Public     seri'Ice    coriioratlon  —  regula- 
tions —  control  by  Commission. 

1.  The    Public    Service    Commission    Act 

(Code   1916,  chap.  150)    does  not  deny  to 

pul)lic  service  corporations  the  common-law 

right   to   make   regulations,   nor   vest   such 

power   in   the   Public   Service   Commission, 

Headnotes  by  Poffenbabqer,  J. 

Note.  —  As  to  right  of  carrier  to  dis- 
criminate in  distribution  of  cars,  see  anno- 
tation following  this  case,  post,  274. 
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in  the  first  instance,  but  said  Commieaiou 
may,  on  finding  such  regulations  unjust, 
unreasonable,  insufficient,  or  unjustly  dis- 
criminatory, annul  them  and  substitute  oth- 
ers for  them. 

For  other  cases ,  see  Public  Service  Commis- 
sions, in  Dig.  1-^2  N.  8. 

Same  —  discrimination  —  effect. 

2.  If  a  regulation  prescribed  by  such  cor- 
poration is  just,  reasonable,  and  fair  under 
all  the  circumstances,  the  Commission  ia 
without  authority  to  annul  it  even  though 
it  is  discriminatory,  if  the  discrimination 
it  makes  is  not  unjust  and  rests  upon  a 
classification  of  subjects  based  upon  sub- 
stantial dilTerences  in  situation  and  circum- 
stances. 

For  other  cases,  see  Public  Service  Commis- 
sionSy  in  Dig.  1-52  7f.  8. 

Public  Service  Commission  —  l^vlew  of 
orders. 

3.  An  order  of  the  Public  Service  Com- 
mission setting  aside  a  regulation  of  a  rail- 
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road  company  classifying  shippers  for  the 
purpose  of  distribution  of  freight  cars  for 
coal  shipmentfl,  on  an  occasion  of  an  im- 
mense shdrtage  in  such  cars,  is  reviewable 
OD  the  questicm  of  the  reasonableness  of  tlie 
regulation  and  eharacter  of  the  discrimi- 
nation it  makes. 

for  other  cases,  see  Public  SeriHce  Commis- 
sions, in  Dig.  1-52  N.  S, 

Carrier  —  distribution  of  cars. 

4.  In  view  of  a  great  shortage  of  cars 
citable  for  coal  shipments,  occasioned  by 
extraordinary  conditions  bringing  into  tem- 
porary activity  a  great  many  mines  that  are 
not  equipped  with  tipples  for  loading  cars, 
but  demand  pro  rata  allotments  to  them  of 
open-top  cars  for  their  shipments,  which 
cannot  be  furnished  without  serious  detri- 
ment to  permanent  and  properly  equipped 
minet:.  the  carrier,  and  the  general  public, 
a  railroad  company  of  which  such  allot- 
ments and  distributions  are  demanded  may, 
I'V  promulgation  of  a  regulation  applicable 
to  all  such  mines,  assign  its  open-top  cars 
to  the  permanent  and  properly  equipped 
mines  and  box  cars  to  those  loading  with- 
out tipples  and  from  wagons  and  trucks. 
Such  a  reigulation,  under  such  circum- 
stances, is  neither  unreasonable  nor  unjust- 
ly discriminatory. 

For  other  eases,  see  Carriers,  IV.  in  Dig. 
1-^52  y.  S. 

Same  —  statutory  duty. 

5.  In  so  far  as  §  66c  of  chapter  54,  Code 
1916,  contemplates  equality  of  transporta- 
tion facilities  among  shippers  of  coal,  in 
point  of  mere  convenience,  not  reasonable 
means  of  transportation  within  the  ability 
of  the  carrier,  it  applies  only  to  mining  in- 
dusitries  having  efficient  and  usual  equip- 
ment  for  loading  coal  cars. 

For  other  cases,  see  Carriers,  IV.  in  Dig. 
1-52  2V.  8. 

Public  Service  Commission  —  Impeaeh- 
metit  of  order. 

6.  Successful  impeachment  of  an  order  of 
the  Public  Service  Commission  requiring  a 
railroad  company  to  furnish  coal  cars  at 
{•idingr^  privately  owned,  for  the  use  of  per- 
M»ns  other  than  the  owners,  with  the  con- 
t»ent  of  the  owners,  on  the  ground  that  it 
impairs  the  obligations  of  contracts  between 
it  and  such  owners,  inhibiting  such  use 
without  the  consent  of  both  parties  thereto, 
requires  proof  of  lack  of  reasonable  necessity 
for  &uch  use;  the  order  having  been  made 
on  some  evidence  of  occasion  therefor. 

For  other  cases,  see  Constitutional  Law,  JI. 
g.  ^,  in  Dig.  1-52  N.  8. 

Contract  —  public  service  corporation 
—  Impairment  of  obligation. 

7.  In  so  far  as  the  contracts  of  public 
fervice  corporations  conflict  with  public 
duties  imposed  upon  them  by  law,  they  are 
not  within  the  protection  of  the  constitu- 
tional provision,  inhibiting  impairment  of 
the  obligations  of  contracts. 

For  other  cases,  see  Constitutional  Law,  II. 
g,  2,  in  Dig.  1-52  N.  8. 

(December  4,  1&17.) 


APPLICATION  for  the  annulment  or  sus- 
pension of  an  order  of  the  Public  Serv- 
ice Commission  requiring  petitioner  to  de- 
sist from  a  practice  relating  to  distribu- 
tion or  allotment  of  freight  cars  for  coal 
shipments.    Order  suspended  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Conlcy  &  Johnson,  for  petition- 
er: 

Congress  has  the  constitutional  right-  to 
take  exclusive  jurisdiction  of  and  power 
over  all  instruments  of  interstate  commerce, 
which  includes  the  distribution  of  coal  cars 
owned  or  used  by  interstate  railroads  in 
whatever  commerce  engaged. 

Southern  R.  Co.  v.  United  States,  222  U. 
S.  20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2,  3  N. 
C.  C.  A.  822;  Interstate  Commerce  Com- 
mission V.  Goodrich  Transit  Co.  224  U.  S. 
194,  56  L.  ed.  729,  32  Sup.  Ct.  Rep.  430: 
Houston,  E.  k  W.  T.  R.  Co.  v.  United 
States,  234  U.  S.  342,  58  L.  ed.  1341, 
34  Sup.  Ct.  Rep.  833;  New  York  C.  R. 
Co.  V.  Winfield,  244  U.  S.  147,  61  L. 
ed.  1045,  37  Sup.  Ct.  Rep.  546,  Ann.  Cas. 
1917D,  11.39;  Eric  R.  Co.  v.  Winfield,  24^  V. 
S.  170,  61  L.  ed.  1057,  37  Sup.  Ct.  Rep.  556. 

Congress  has  so  far  occupied  the  field  of 
legislation  with  respect  to  the  distribution 
of  cars  moving  on  an  interstate  railroad  as 
to  invalidate  all  state  laws  on  that  subject, 
and  a  state  commission  is  without  authority 
to  enter  any  order  directing  their  move- 
ment, although  such  cars  are  used  in  intra- 
state traffic. 

Interstate  Commerce  Commission  v.  Il- 
linois C.  R.  Co.  215  U.  S.  452,  54  L.  ed.  280, 
30  Sup.  Ct.  Rep.  L55;  Southern  R.  Co  v 
United  States,  222  U.  S.  20.  56  L.  ed.  72,  32 
Sup  Ct.  Rep.  2,  3  N.  C.  C.  A.  822;  Houston, 
E.  &  \\\  T.  R.  Co  v.  United  States.  234  U. 
S.  342.  58  L.  ed.  1341,  .34  Sup.  Ct.  Rep.  8.33; 
Southern  R.  Co.  v.  Railroad  Commispion» 
236  U.  S.  439,  59  L.  ed.  661,  35  Sup.  Ct.  Rep. 
304. 

A  state  commission  cannot  legally  enter 
an  order  that  discriminates  against  or  in* 
terferes  with  interstate  commerce. 

American  Exp.  Co.  v.  South  Dakota,  244 
U.  S.  617,  61  L.  ed.  1352.  P.U.R.191W,  45. 
37  Sup.  Ct.  Rep.  656;  Houston,  E.  &  W.  T. 
R.  Co.  v.  United  States,  234  U.  S.  342,  68  L. 
ed.  1341,  34  Sup.  Ct.  Rep.  833. 

The  Federal  acts  as  to  car  distribution  of 
interstate  carriers  must  be  given  eon  trol- 
ling effect,  and  the  Commissions'  order  of 
October  30,  1917,  denying  such  effect,  is  a 
denial  to  such  carrier  of  its  Federal  rights- 

Erie  R.  Co.  v.  Winfield,  244  U.  S.  170,  61 
L.  ed.  1057,  37  Sup.  Ct.  Rep.  556;  Northern 
P.  R.  Co.  ▼.  Washington,  222  U.  S.  370,  5ft 
L.  ed.  237,  32  Sup.  Ct.  Rep.  160. 

The  Commission  cannot  legally  enter  and 


L.R.A.1018D. 


270 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


enforce  an  order  impairing  the  obligation  of 
a    valid,   binding,   and   subsisting   contract. 

Farrington  v.  Tennessee,  95  U.  S.  679,  24 
L.  ed.  558;  Franklin  County  Grammar 
School  V.  Bailey,  62  Vt.  467,  10  L.R.A.  405, 
20  Atl.  820. 

Mr.  S,  B.  Avis  for  respondent. 

PolTenbarger,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  informal  application  author- 
ized by  statute  for  annulment  of  an  order  of 
the  Public  Service  Commission  requiring 
the  Baltimore  &  Ohio  Railroad  Company,  an 
interstate  and  intrastate  carrier  of  passen- 
gers and  freight,  to  desist  from  a  practice 
relating  to  distribution  or  allotment  of  cars 
for  intrastate  shipments  of  coal,  which,  in 
the  opinion  of  the  Commission,  works  an  un- 
just and  unreasonable  discrimination 
against  the  miners  and  shippers  of  coal,  on 
whose  complaints  the  order  was  made,  and 
all  other  persons  and  corporations  similar- 
ly situated. 

The  character  of  the  numerous  complaints 
inducing  the  procedure  and  the  scope  and 
effect  of  the  action  of  the  Commission  are 
indicated  by  the  order  in  question,  which 
reads  as  follows: 

The  Commission  is  of  opinion  to  and  doth 
order  as"  follows : 

First.  That  the  Baltimore  &  Ohio  Rail- 
road Company,  a  corporation,  do  forthwith 
cease  and  desist  from  its  practice  of  furnish- 
ing to  team  track  loaders,  i.  e.,  persons  en- 
gaged in  loading  coal  from  wagons  and  mo- 
tor trucks,  railroad  box  cars  exclusively  for 
intrastate  shipment  and  commerce,  and  that 
said  railroad  company  do  furnish  to  said 
team  track  loaders  for  intrastate  shipment 
and  commerce  the  same  percentage  of  open- 
top  gondola  or  hopper  cars  to  wliich  they 
are  entitled  under  their  allotment  as  it 
furnishes  to  tipple  loaders,  i.  e.,  to  persons 
engaged  in  loading  coal  on  railroad  cars, 
from  tipples  or  other  structures  of  like  char- 
acter, for  intrastate  shipment  and  com- 
merce. 

Second.  That  the  said  the  Baltimore  & 
Ohio  Railroad  Company  Ije,  and  it  is  hereby, 
required  to  furnish  said  team  track  loaders, 
for  the  purpose  of  loading  coal  for  intra- 
state shipment  and  commerce,  tiie  same  per- 
centage of  the  allotment  of  cars  to  which 
they  are  entitled  as  it  shall  furnish  to  per- 
sons engaged  in  loading  coal  from  tipples  or 
other  structures  of  like  character  for  intra- 
state shipment  and  commerce. 

Third.  The  said  the  Baltimore  &  Ohio 
Railroad  Company  is  not  required  to  furnish 
team  track  loaders  with  cars  of  any  charac- 
ter upon  private  sidings  connected  with  said 
railroad,  unless  said  sidings  shall  be  owned 
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by  said  team  track  loaders,  or  said  team 
track  loaders  shall  have  the  consent  of  the 
owners  thereof  to  use  the  same. 

Admitting  the  discrimination  complained 
of,  the  railroad  company  endeavored  to 
justify  it  in  law  before  the  Commission  on 
several  grounds.  Right  to  assign  the  open- 
top  cars  known  as  gondola  and  hopper  cars 
to  mines  loading  their  coal  from  tipples, 
and  box  cars  to  mines  loading  by  means  of 
wagons  and  trucks,  in  view  of  the  incon- 
venience attendant  upon  the  loading  of  the 
latter  class  from  tipples,  causing  delay  in 
shipments,  and  the  relative  unimportance  of 
the  production  and  shipments  from  team 
track  mines,  is  claimed  on  the  ground  of 
public  necessity  for  exercise  of  the  carrier's 
maximum  powers  and  capacity  for  the  han- 
dling of  coal,  under  the  extraordinary  condi- 
tions prevailing  throughout  the  country, 
and  especially  in  the  sections  dependent 
upon  water  transportation  through  the 
Great  Lakes,  which  was  delaved  bv  the  back- 
ward  season  and  will  be  terminated  bv  the 
approaching  winter,  when  coal  is  needed 
worst. 

From  November,  1916,  to  June,  1917.  in- 
chisive,  137,869  cars  were  loaded  at  tipple 
mines,  and  2,597  at  wagon  and  truck  load- 
ing mines,  on  two  divisions  of  the  road,  the 
Mononga  and  the  Cumberland.  In  the  first 
month  of  that  period  only  .55  per  cent  of 
the  cars  were  loaded  at  mines  of  the  latter 
class  on  those  divisions,  and  4.33  per  cent 
in  the  last  month.  The  unusual  demand  for 
coal  and  consequent  high  prices  thereof  have 
evidently  occasioned  a  large  relative  in- 
crease in  the  output  of  wagon-loading  mines, 
but  more  than  95  per  cent  of  the  coal 
shipped  by  rail  came  from  tipple-loading 
mines  in  June,  1917;  nevertheless,  wheri^ 
fore,  it  is  apparent  that  facilitation  of  the 
transportation  of  the  production  of  these 
mines  more  nearly  approximates  fulfilment 
of  tlie  fuel  requirements  of  the  general 
public  than  would  expeditious  handling  of 
the  output  of  the  other  mines. 

Box  cars  are  inconvenient  and  unsuitable 
for  both  classes  of  shippers,  and  their  use 
for  coal  shipment  entails  losses  or  burdens 
in  both  time  and  expense.  But  the  extraor- 
dinary transportation  requirements  exceed 
the  ability  of  the  carriers  to  furnish  lopen- 
top  cars,  and  denial  thereof  to  the  wagon- 
loading  mines,  or  siibstitution  of  box  cars 
therefor  at  such  mines,  inflicts  less  injury 
upon  the  general  public  than  would  denial 
thereof  to  the  other  class  of  mines.  In 
other  words,  the  public  interests  are  best 
subserved  by  the  carrier  in  the  use  of  its 
most  suitable  coal  cars  at  the  mines  pro- 
ducing the  larger  quantities  of  coal  and 
loading   the   cars   in   the   most   expeditfous 
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manner.  A  tipple-loading  mine  loads  an 
open-top  car  in  a  few  minutes,  wliile  a 
wagon-loading  mine  seldom  or  never  load.s 
one  in  less  than  a  day.  A  box  car  cannot 
be  loaded  bj  means  of  an  ordinary  tipple, 
and  the  coal  loaded  from  wagons  must  be 
handled  with  shovels,  whatever  the  charac- 
ter of  the  car  may  be. 

This  contention  is  not  reduced  or  re- 
ferred to  any  defined  legal  principle.  There 
is  no  claim  of  right  to  discriminate  between 
classes  of  shippers,  in  the  manner  com- 
plained of,  on  account  of  an  extraordinary 
demand  for  coal  within  the  state,  exceeding 
the  capacity  of  the  carrier  to  supply  it  with- 
out discrimination.  The  business  of  the  rail- 
road company  is  carriage  for  shippers 
rather  than  provision  for  what  it  may  deem 
pablic  exigencies.  Legally  and  theoretical- 
ly it  is  the  servant  of  all  shippers  on  its 
lines.  By  its  service  for  them  it  promotes 
the  public  welfare;  wherefore  its  service  to 
them  is  its  primary  duty,  and  its  contribu- 
tion to  the  general  welfare,  though  highly 
important,  is  a  mere  incident  of  such  serv- 
ice. Avoidance  of  its  duty  to  a  shipper  or 
a  class  of  shippers,  as  a  means  of  promo- 
tion of  what  it  may  conceive  to  be  advan* 
tageous  to  the  general  public,  would  be  an 
assumption  pro  tanto  of  a  status  variant 
from  that  which  it  legally  occupies,  and  its 
inability  to  effect  such  a  change  or  alter- 
ation of  its  character  and  function  without 
legislative  authority  is  obvious. 

In  so  far  as  its  business  and  functions  are 
purely  intrastate,  the  Baltimore  &  Ohio 
l^ailroad  Company  has  the  same  rights, 
powers,  and  privileges,  and  is  subject  to  the 
same  liabilities,  as  a  railroad  company  or- 
<ranized  under  the  laws  of  this  state  and 
operating  a  railroad  wholly  within  its  ter- 
ritorial limits.  Code  1916,  chap.  54,  §  30; 
Baltimore  &  0.  R.  Co.  v.  Allen,  58  W.  Va. 
388,  3  L.R.A.(X.S.)  608,  112  Am.  St.  Rep. 
975,  52  S.  E.  465.  As  to  such  business  and 
functions,  it  is  therefore  subject  to  the 
regulatory  powers  of  this  state  and  its  laws, 
including  the  statute  vesting  power  and 
authority  in  the  Public  Service  Commission 
to  prohibit  unjust  discrimination  on  its 
part  between  shippers.  In  giving  this  pow^ 
er  to  the  Commission  the  legislature  has 
impliedly  declared  such  discrimination  un- 
lawful, and  neither  the  railroad  company 
nor  the  Commission  can  legalize  it,  how- 
ever great  the  public  necessity  therefor  may 
seem  to  be  under  peculiar  circumstances. 
An  exception  from  the  operation  of  general 
laws,  or  suspension  thereof,  on  occasions  of 
public  exigency,  and  merely  on  account 
thereof,  if  constitutional,  would  have  to  be 
provided  for  by  the  legislature. 

Some  of  the  facts  relied  upon  in  support 
of  this  untenable  view,  however,  mav  con- 


stitute ground  for  successful  impeachment 
of  the  order,  under  the  incontrovertible 
right  of  the  railroad  company  and  all  other 
public  service  corporations,  recognized  by 
the  state  law,  to  discriminate  reasonably 
nnd  justly  between  classes  of  patrons  and 
kinds  of  business,  on  account  of  substantial 
differences  in  point  of  character.  This 
right,  when  available,  is  a  limitation  upon 
the  powers  of  the  Public  Service  Commis- 
sion. United  Fuel  Gas  Co.  v.  Public  Serv- 
ice Commission,  73  VV.  Va.  593,  80  S.  E.  931. 
It  is  firmly  asserted  and  well  defined  in  Elk 
Hotel  Co.  V.  Tnited  Fuel  Gas  Co.  75  W.  Va. 
200,  L.R.A.1917E,  970,  83  S.  E.  922.  Since 
the  date  of  the  former  of  these  decisions, 
the  Public  Service  Commission  Act  has  been 
amended,  but  it  still  permits  just  discrim- 
ination;  for  the  Commission  is  authorized 

• 

to  change  only  unjust,  unreasonable,  in- 
sufficient, and  unjustly  discriminatory  "reg- 
ulations, measurements,  practices,  acts  or 
service."  Code  1016,  chap.  l.>0,  §  23.  As 
amended,  it  does  not  clothe  the  Commission 
with  unlimited  power  over  the  subject  of 
classification.  Just,  reasonable,  and  fair 
discrimination  is  still  recognized  and  con- 
templated by  the  law.  The  order  com- 
plained of  abrogates  a  regulation  or  order  of 
the  railroad  company,  by  which  it  has  classi- 
fied shippers  of  coal  with  reference  to  their 
methods  of  loading,  the  commercial  quali- 
ties of  their  coal,  the  relative  quantities 
produced,  the  stability  and  permanence  of 
their  business,  and  other  facts,  including 
the  extraordinary  demands  upon  its  trans- 
portation facilities,  restricting  its  ability  to 
afford  all  shippers  the  most  convenient, 
efficient,  and  desirable  service. 

For  express  inhibition  of  the  classifica- 
tion set  aside  by  the  Commission,  a  clause 
of  §  66c,  chap.  54,  Code  1916,  is  relied  upon. 
It  says:  "Every  railroad  corporation  along 
whose  line  of  railroad  the  industries  of  min- 
ing coal  or  manufacturing  coke  is  carried 
on,  shall  without  discrimination  between  or 
amongst  shippers,  and  without  unnecessary 
delay,  make  a  reasonable  provision  for  the 
transportation  of  all  such  coal  and  coke  of- 
fered for  transportation  over  its  railroad, 
and  no  such  railroad  corporation  shall  dis- 
criminate in  rates,  distribution  of  cars  or 
otherwise  against  or  among  shippers  of  coal, 
or  coke  offered  for  shipment  on  its  line  or 
lines." 

It  contemplates  mining  industries,  and 
the  terms  should  be  applied,  and  the  ])rovi- 
sion  enforced,  in  the  sense  in  which  the 
language  was  used.  Tiie  legislation  was  in- 
voked to  prevent  discrimination  between 
and  among  persons,  firms,  and  corporations 
regularly  engaged  in  the  industry  and 
operating  mines  properly  equipped  for  load- 
ing coal,  to  compel  reasonable  provision  for 
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transportation  of  coal  from  such  mines. 
The  section  deals  with  mining  industries, 
and  requires  impartial  provision  of  facil- 
ities for  them,  but  it  cannot  be  fairly  inter- 
preted as  requiring  equal  facilities  to 
persons  not  regularly  engaged  in  coal  min- 
ing, nor  having  the  usual  and  ordinary 
mining  equipment.  Its  purpose  was  to  pro- 
mote and  encourage  efficient  coal  raining 
and  transportation,  not  to  embarrass  or 
hamper  them. 

Vntil  the  late  fall  of  1916  the  team  track 
loading  mines  constituted  a  negligible  quan- 
tity in  the  mining  and  shipment  of  coal. 
Since  that  time  the  extreme  demand  for 
coal  and  phenomenally  high  prices  have 
brought  hundreds  of  them  into  existence, 
each  one  producing  only  small  quantities, 
and  all  less  than  5  per  cent  of  the  total  ship- 
ments in  June,  1917.  Under  normal  condi- 
tions they  could  not  profitably  operate  at 
all,  and  when  such  conditions  are  restored 
their  production  will  no  doubt  cease.  For 
this  reason  railroad  managers  have  denom<> 
inated  them  "Snow  Bird"  mines  or  shippers. 
Ordinarily  they  do  not  load  more  than  one 
car  a  day.  They  add  nothing  to  the  avail- 
able supply  of  coal,  for  the  regularly 
equipped  mines  are  able  to  produce  more 
than  the  carriers  can  transport.  Less  than 
60  per  cent  of  the  cars  demanded  for  coal 
transportation  can  be  supplied,  on  account 
of  a  shortage  of  cars.  The  time  consumed 
in  the  loading  of  cars  by  teams  delays  de- 
liveries. Generally  they  keep  eacli  car  a.s- 
signed  to  them  an  entire  day  and  often 
longer,  when  it  could  be  loaded  elsewhere 
in  a  few  minutes.  Cars  placed  on  sidetracks 
for  team  loading  often  have  to  be  shifted 
off  of  them  and  back  again,  before  the  load- 
ing is  completed,  in  the  use  of  the  sidings 
for  other  purposes.  This  involves  loss  of 
time  of  engines  and  crews,  needed  in  the 
handling  of  cars  for  mines  that  would  load 
perhaps  fifty  while  they  load  one.  These 
indisputable  facts  prove  the  operation  of 
the  team  track  loading  mines  retards  and 
limits  transportation,  to  the  detriment  of 
properly  equipped  mines,  the  carrier,  and 
the  general   public. 

At  none  of  the  regularly  equipped  mines, 
except  a  few  having  box  car  loaders,  can 
box  cars  be  used  without  infliction  of  great 
delay  and  confusion.  One  large  operating 
company  on  the  Mononga  division  operates 
box  car  loaders  at  about  six  of  its  twentv- 
three  mines.  Generally  the  permanent 
mines  are  equipped  for  tipple  loading  only 
and  the  use  of  open-top  cars.  Manifestly 
the  inconvenience,  expense,  and  loss  of  time 
in  the  use  of  box  cars  at  these  mines  great- 
ly exceed  those  incident  to  their  use  at 
team  track  mines.  Many  of  them  are  im- 
mense   industries,    equipped    with    mining 
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machinery,  such  as  cutting  machines,  elec* 
trie  haulage  and  screening  and  sorting  ap- 
paratus, and  employing  hundreds  of  men. 
Delay  to  such  enterprises  works  great  pub- 
lic injury,  while  that  occasioned  to  team 
track  mines  employing  a  dozen  or  fewer 
poorly  equipped  miners  is  slight  and  com- 
paratively inconsequential.  Besides,  box 
cars  can  be  used  more  advantageously,  or 
with  less  inconvenience,  at  sidetracks  in 
the  open  country  than  at  tipple  mines. 
These  facts  make  it  apparent  that  the  rail- 
road company's  classification  is  founded 
upon  real  and  substantial  differences,  and 
puts  each  class  of  cars  in  that  branch  of 
transportation  in  which  it  can  be  most  ef- 
ficiently employed,  but  in  doing  so  denies 
the  team  track  loaders  the  more  convenient 
and  desirable  class. 

They  are  not  denied  shipping  'facilities 
nor  the  right  to  operate  their  mines  and  dis- 
pose of  their  products  in  the  market.  They 
are  merely  subjected  to  a  discrimination  re- 
specting the  quality  of  the  service  afforded 
them,  on  account  of  the  character  of  their 
shipments.  In  the  infliction  of  this  dis- 
crimination the  carrier  cannot  be  said  to 
have  made  a  distinction  without  a  differ- 
ence. The  diflference  In  situation  and  cir- 
cumstances is  marked,  obvious,  and  radical. 
Like  every  other  business,  that  of  mining, 
transportation,  and  sale  of  coal,  considered 
as  a  whole,  has  acquired,  under  normal  con- 
ditions, qualities  and  characteristics,  de> 
veloped  principles,  and  brought  into  exist- 
ence conditions  that  cannot  be  instantane- 
ously altered  for  the  accommodation  of 
persons  desiring  the  temporary  introduction 
and  maintenance  of  new  qualities,  princi- 
ples, methods,  and  conditions,  without  a  dis- 
astrous dislocation  and  disturbance  of 
those  previously  fixed  and  settled  by  long 
experience,  vast  expenditures  of  money, 
and  the  exercise  of  the  highest  degree  of 
skill  and  efficiency.  Mining  and  coal  trans- 
portation are  closely  allied  industries- 
Mines  are  opened  and  equipped  with  refer- 
ence to  railroads,  and  railroads  built, 
equipped,  and  operated  with  reference  to 
the  mines  and  coal  markets  and  terminal 
requirements  and  facilities. 

The  complainants  at  whose  instance  the 
Commission  order  was  made  are  not 
equipped  for  the  production  and  shipment 
of  coal  in  the  manner  in  which  that  busi- 
ness is  generally  conducted;  nor  do  they 
contemplate  such  equipment.  Their  methods 
do  not  harmonize  or  correspond  with  exist- 
ing and  firmly  established  conditions. 
Nevertheless  they  demand,  as  of  right,  a 
service  and  facilities  in  all  respects  equal 
to  those  afforded  properly  equipped  mines 
having  an  established  and  permanent  busi- 
ne<^s.    even    though   compliance   with    their 
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demand  inyolyes  disarrangement  and  im- 
pairment of  a  complex  system  upon  which 
the  efficient  operations  and  functions  of  two 
or  three  great  industries  vital  to  the  public 
welfare  depend,  and  the  introduction  of 
chaotic  conditions  in  mining,  transporta- 
tion, manufacturing,  and  domestic  life.  All 
of  this  is  proposed,  sought,  and  demanded  as 
a  means  of  obtaining  mere  personal  and  in- 
dividual gains,  for,  as  has  been  observed, 
these  operators  embarrass  rather  than  aid 
the  effort  to  meet  the  public  demand  for 
coal.  Their  purpose  ia  not  tainted  with  any 
illegality,  immorality,  or  other  impurity, 
and  they  are  entitled  to  transportation  fa- 
eilitiea;  but  they  cannot  have  the  best  and 
most  convenient  facilities  for  their  purposes, 
ander  existing  conditions,  without  great  in- 
justice to  the  carriers,  the  properly  equipped 
mines,  and  the  public.  Their  own  lack  of 
proper  equipment  is  a  just  and  reasonable 
ground  of  discrimination  against  them, 
when  conditions  are  such  as  to  make  an  ex* 
tension  of  equality  of  facilities  to  them 
highly  injurious  to  others  and  restrictive  of 
the  efficiency  of  the  carriers.  If  tlieir  areas 
of  coal  are  too  small,  or  their  means  too 
limited,  or  the  prospect  of  profit  on  the 
restoration  of  normal  conditions  too  doubt- 
ful, to  justify  their  installation  of  proper 
e^iuipment,  that  is  their  misfortune.  TIiou- 
!»and8  of  other  citizens  are  in  worse  condition 
than  they.  Vast  areas  of  coal  are  so  fiit- 
uated  that  their  owners  cannot  avail  them- 
selves of  present  market  conditions  at  all. 
The  right  of  the  complainants  to  engage  in 
the  coal  business  and  reap  rewards  there- 
ircm  is  not  questioned  nor  denied.  It  is 
conceded,  and  so  is  their  right  to  have  their 
coal  transported,  but  they  have  no  absolute 
right  to  equality  with  other  producers  and 
shippers  differently  situated  and  operating 
in  a  way  different  from  theirs,  when  it  can- 
not be  accorded  without  the  infiiction  of  pal- 
pable injustice. 

Another  circumstance  to  be  noticed  and 
accorded  considerable  weight  is  the  meager- 
ness  of  the  intrastate  coal  business  the  or- 
der in  question  is  supposed  to  conserve  and 
protect.  Of  the  153  cars  reported  to  have 
iteen  shipped  by  a  number  of  the  complain- 
ants, only  two  went  to  intrastate  destina- 
tions, without  having  passed  through  the 
nate  of  Maryland,  and  three  went  to  points 
in  this  state  by  transportation,  in  part,  over 
Maryland  territory.  The  .great  bulk  of 
their  business  seems  to  be  interstate.  If 
their  intrastate  business  is  not  to  be  in- 
creased, the  order  complained  of  will  be 
practically  ineffective  for  either  good  or  evil. 
But  the  ruling  of  the  Commission  may  af- 
ford the  means  of  gaining  a  business  not 
already  possessed,  with  the  incidental  detri- 
ment to  which  reference  has  been  made,  and 


besides,' the  complainants  are  the  movers, 
and  their  charge  of  unjust  discrimination 
ought  to  have  a  substantial  basis.  Tliey  can 
suffer  no  such  injury  by  discrimination,  in 
respect  of  a  business  in  which  they  are  not 
substantially  engaged,  as  justifies  an  order 
requiring  rearrangement  or  disarrangement 
of  great  transportation  systems  upon  which 
the  public  welfare  is  dependent. 

No  doubt  the  power  of  the  Commission  to 
pass  upon  the  reasonableness  and  fairness 
of  the  regulations,  practices,  acts,  and  serv- 
ice of  public  service  corporations  Is  admin- 
istrative, but  it  is  not  an  unlimited  nor  un- 
restricted power,  whatever  its  legal  and 
technical  character  may  be.  It  may  set 
aside  unreasonable  and  unjust  regulations 
and  establish  reasonable  and  just  ones  in 
lieu  thereof.  This  is  the  extent  of  the  au- 
thority conferred  by  the  letter  of  the  stat- 
ute, and  there  is  no  warrant  in  law  for  an 
extension  thereof.  The  public  service 
agencies  have  the  right  of  initiation,  and 
unless  the  measures  they  adopt  fall  within 
the  condemnatory  provisions  of  the  act  they 
cannot  be  abrogated.  Authority  to  annul 
unreasonable  and  unjust  discriminatory  reg- 
ulations and  substitute  reasonable  and  just 
measures  for  them  is  not  authority  to  dis- 
turb them  when  they  are  reasonable,  just, 
and  legal.  Chesapeake  &  0.  R.  Co.  v.  Pub- 
lic Service  Commission,  78  W.  Va.  667, 
P.XJ.R.1917A,  104,  89  S.  E.  844;  Interstate 
Commerce  Commission  v.  Union  P.  R.  Co. 
222  U,  S.  541,  56  L.  ed.  308,  32  Sup.  Ct.  Rep. 
108;  Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  V.  S.  441,  51  L.  ed. 
1128,  27  Sup.  Ct.  Rep.  700.  When  the  order 
of  a  Commission  is  based  upon  facts  estab^ 
lishing  injustice,  sustained  by  evidence,  or 
found  from  conflicting  evidence,  it  cannot  be 
disturbed,  because  the  courts  will  not  review 
the  findings  as  to  the  facts.  But  if  the  facts 
are  undisputed,  and  the  reason  and  justice 
of  the  case  are  clear  and  plain,  an  order 
made  in  contravention  thereof  has  no 
foundation  in  law,  and  is  not  beyond  the 
power  of  judicial  abrogation.  This  is  the 
obvious  meaning  of  the  language  found  in 
the  opinion  in  Houston,  E.  &  W.  T.  R.  Co. 
V.  United  States,  234  U.  S.  358,  68  L.  ed. 
1341,  34  Sup.  Ct.  Rep.  839,  saying:  "And 
the  question  whether  the  carrier,  in  such 
a  case,  was  giving  an  undue  or  unreasonable 
preference  or  advantage,"  etc.,  "would  be 
primarily  for  the  investigation  and  de- 
termination of  the  Interstate  Commerce 
Commission,  and  not  for  the  courts." 

The  Commission,  not  the  courts,  acts  first. 
The  question  involved  in  Mitchell  Coal  &, 
Coke  Co.  v.  Pennsylvania  R.  Co.  230  V.  S. 
247,  57  L.  ed.  1472,  33  Sup.  Ct.  Rep.  916, 
pertained  to  rates,  and  the  rate-making  pow- 
er, when  the  exercise  thereof  does  not  in- 
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flict  diacrimination,  stands  upon  a  footing 
entirely  different  from  that  of  traffic  regula- 
tions and  practices.  The  Public  Service 
Commission  Act  of  this  state  confers  much 
broader  powers  as  to  rates  than  it  does  as  to 
regulations.  In  the  latter  class  of  cases 
the  Commission  must  have  proof  of  injus- 
tice, unreasonableness,  unjust  discrimina- 
tion, or  the  like,  as  the  basis  of  its  power  of 
alteration. 

The  last  clause  or  provision  of  the  order 
is  assailed  on  the  ground  that  it  impairs  the 
obligations  of  contracts  between  the  railroad 
company  and  the  owners  of  private  sidings, 
one  provision  of  these  contracts  being  that 
no  person  other  than  the  owners  may  use 
them  without  the  consent  of  both  the  owner 
and  the  railroad  company,  lu  so  far  as 
these  contracts  stand  in  the  way  of  duty 
the  railroad  company  owes  to  the  public, 
they  are  not  within  the  protection  of  the 
constitutional  guaranty  invoked.  I^nwood 
V.  Public  Service  Commission,  75  \V.  Va. 
127,  L.R.A.1915C,  261.  83  S.  E.  295.  Rail- 
road companies  are  bound  to  make  reason- 
able provision  for  all  shippers,  and  this  in- 
cluded allowance  of  sidetrack   connections. 


State  ex  rel.  Mt.  Hope  Coal  Co.  v.  White 
Oak  R.  Co.  65  W,  Va.  15,  28  L.RwA(N.S.) 
1013,  64  S.  E.  630.  Nothing  is  relied  upon 
here  in  resistance  of  this  part  of  the  order, 
except  the  bare  contracts.  The  railroad  com- 
pany has  adduced  no  evidence  tending  to 
disprove  necessity  or  jr^stification  of  require- 
ment of  the  use  of  th<me  sidetracks,  aa  rea- 
sonable provisions  foi  shippers.  The  Com- 
mission had  before  it  aome  evidence  of  auch 
necessity.  It  appeareil  that  there  was  a 
public  demand  for  their  use  in  the  loading 
and  shipment  of  coal,  and  it  is  not  even 
suggested  here  that  the  demand  waa  inauf- 
ficient  to  justify  this  provision  of  the  order, 
or,  in  other  words,  that  it  is  unreasonable. 
The  order  is  not  necessarily  a  permanent 
provision  of  universal  application,  and  if  it 
should  prove  to  be  harsh  and  unreasonable 
in  any  particular  case  the  Commission  has 
power  to  modify  it,  and  will  no  doubt  do 
so  upon  a  proper  request  for  relief  in  such 
case. 

For  the  reasons  here  stated,  the  first  and 
second  paragraphs  of  the  order  complained 
of  will  be  suspended,  set  aside,  and  an- 
nulled. 


Annotation — Right  of  carrier  to  ditcriminate  in  distribution  of  cars. 

During  the  periods  of  car  shortage,  the 
available  coal  cars  are  distributed  each 
day  according  to  a  certain  percentage 
basis  under  rules  prescribed  by  the  car- 
riers. Different  methods  are  employed 
by  carriers  in  determining  this  percent- 
age basis,  as  shown  in  the  following 
cases :  Powhatan  Coal  &  Coke  Co.  v.  Nor- 
folk &  W.  R.  Co.  (1908)  13  Inters.  Com. 
Rep.  (Fed.)  69;  Rail  &  River  Coal  Co.  v. 
Baltimore  &  0.  R.  Co.  (1908)  14  Inters. 
Com.  Rep.  (Fed.)  86;  and  Hillsdale  Coal 
&  Coke  Co.  V.  Pennsylvania  R.  Co.  (1910) 
19  Inters.  Com.  Rep.  (Fed.)  356,  which 
are  set  out  in  the  note  in  44  L.R.A.(N.S.) 
653. 

In  McCaa  Coal  Co.  v.  Cpal  &  Coke  R. 
Co.  (1914)  30  Inters.  Com.  Rep.  (Fed.) 
530y  the  Interstate  Commerce  Commis- 
sion held  that  the  proper  distribution  of 
cars  is  a  question  of  fact,  to  be  deter- 
mined according  to  the  circumstances 
and  conditions  existing  in  each  particu- 
lar case. 

In  passing  upon  the  question  of  distri- 
bution of  coal  cars  during  periods  of  car 
shortage,  the  Interstate  Conmierce  Com- 
mission in  Re  Coal  &  Oil  Investigation 
(1914)  31  Inters.  Com.  Rep.  (Fed.)  193, 
217,  said:  "Many  of  the  Illinois  roads 
have  published  rules  governing  the  rat- 
ings of  mines  and  the  distribution  of  cars 
among  them,  and  practically  all  have 
some  definite  plan  of  handling  oar-short- 


The  early  cases  on  this  question  are 
presented  in  the  note  to  lUinios  C.  R.  Co. 
V.  River  &  R.  Coal  &  Coke  Co.  44  L.R.A. 
(KS.)  648. 

As  shown  in  the  early  note,  the  duty 
of  a  common  carrier  to  serve  its  patrons 
impartially  and  without  undue  discrim- 
ination exists  at  common  law  and  has 
been  enacted  into  statute  in  many  states, 
and  has  also  been  included  in  the  Inter- 
state Commerce  Act  enacted  by  Con- 
gress. 

A  carrier  cannot  unduly  discriminate 
between  shippers  in  the  distribution  of 
cars,  even  in  times  of  car  shortage  where 
there  are  not  sufficient  cars  to  meet  all 
demands,  but  must  apportion  the  avail- 
able cars  among  the  shippers  upon  an 
equitable  and  impartial  basis. 

Thus,  in  Dobbins  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.  (1913)  157  App.  Div.  80,  141 
N.  Y.  Supp.  637,  the  court,  upon  sustain- 
ing a  finding  that  a  carrier  had  furnished 
cars  to  competing  shippers  when  it  de- 
nied them  to  the  plaintiff,  said :  "The  or- 
dinary duty  of  the  carrier  is  to  exercise 
reasonable  care  and  diligence  to  furnish 
cars  adequate  for  the  transportation  of 
freight,  but  not  to  discriminate  in  favor 
of  one  shipper  when  the  demand  exceeds 
the  capacity  of  the  carrier  and  the  an- 
ticipated and  ordinary  calls  upon  it." 
Affirmed  in  (1915)  215  N.  Y.  674,  109 
N.  E.  79. 
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ag«  sitnations.  These  rules  and  plans, 
however,  are  not  uniform  on  the  several 
roads ;  on  the  contrary,  each  road  has  en- 
deavored to  solve  its  own  problem  inde- 
pendently. A  great  deal  of  dissatisfac- 
tion has  been  felt  by  mine  operators  with 
the  various  systems  of  ratings  and  dis- 
tribution, and  numerous  allegations  of 
unfairness  and  discrimination  have  been 
made.  The  result  has  been  considerable 
litigation  before  this  Commission  and  the 
courts.  Generally  speaking,  Illinois 
roads  rate  the  mines  served  by  them  on 
the  basis  of  commercial  capacities  of  the 
mines.  If  fair  and  correct  methods  of 
determining  the  relative  capacities  of 
mines  are  used,  this  may  afford  a  reason- 
ably equitable  basis  for  rating,  but  un- 
fortunately this  has  not  always  been  the 
case.  In  the  proceeding  in  Re  Irregu- 
larities in  Mine  Ratings  (1912)  25  Inters. 
Com.  Rep.  (Fed.)  286,  the  Commission 
expressed  the  opinion  that  the  carrier 
should  rate  its  mines  on  an  hourly  pro- 
duction basis,  figured  as  follows:  Total 
tonnage  produced  and  shipped  by  a  mine 
during  the  month  should  be  divided  by 
the  number  of  hours  the  mine  worked 
in  producing  it;  the  quotient  should  be 
multiplied  by  the  number  of  hours  in  a 
working  day,  thus  determining  the  daily 
rating  of  the  mine;  these  ratings  to  be 
revised  monthly." 

In  McCaa  Coal  Co.  v.  Coal  &  Coke  R. 
Co.  (1914)  30  Inters.  Com.  Rep.  (Ped.) 
531,  the  method  adopted  by  the  carrier 
in  arriving  at  the  mine  ratings  was  held 
to  permit  of  discrimination  where  the 
mine  rate  was  arrived  at  by  adding  to  the 
estimated  physical  capacity  of  the  mine 
the  commercial  capacity  taken  for  a 
twelve-month  period,  and  dividing  the  re- 
sult by  2;  and  the  carrier  was  required 
to  distribute  cars  thereafter  on  the 
basis  figured  on  the  average  daily  output 
to  be  arrived  at  by  taking  the  total  ship- 
ments of  each  mine  for  a  two-year  period 
prior  to  January  1,  1913,  and  dividing 
bv  the  number  of  ten-hour  davs  the  mine 
actually  operated  during  such  period. 

Under  a  statute  providing  that  in  case 
of  insufficiency  of  cars  to  meet  all  re- 
quirements available  cars  shall  be  dis- 
tributed among  the  several  applicants  in 
proportion  to  their  respective  immediate 
requirements,  a  carrier  has  no  right  to 
base  its  allotment  to  a  particular  ap- 
plicant upon  the  number  of  cars  fur- 
nished the  applicant  by  other  carriers. 
Illiopolis  Farmers  Grain  Co.  v.  Wabash 
R.  Co.  (1917;  Bl.)  P.U.R.1917E,  843. 
The  Commission  said:  "Under  these 
provisions  of  the  law  it  is  the  carrier^s 
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duty  to  distribute  cars  to  the  various 
shippers  at  a  station  in  proportion  to 
their  respective  immediate  requirements. 
When  the  carrier  has  made  distribution 
in  this  manner,  its  duty  has  been  per- 
formed. Whether  or  not  one  shipper 
may  be  furnished  cars  by  but  one  car- 
rier, and  another  may  be  supplied  by  two 
carriers,  does  not  determine  the  basis  for 
car  distribution.  It  is  conceivable  that 
if  one  shipper  receives  cars  from  two  car- 
riers and  another  receives  cars  from  but 
one  carrier  their  respective  immediate  re- 
quirements would  be  affected  by  such  an 
arrangement,  and  tlhe  immediate  require- 
ments of  the  shipper  served  by  two  car- 
riers be  proportionately  reduced.  But  the 
immediate  requirements,  and  not  the 
number  of  cars  furnished,  are  the 
legal  basis  for  car  distribution." 

A  carrier  was  held  liable  for  damages 
for  discrimination  against  a  shipper  by 
counting  the  cars  owned  by  the  shipper 
in  determining  the  number  of  cars  he  was 
entitled  to  receive  during  a  period  of  car 
shortage,  contrary  to  its  adopted  system 
of  distribution  in  effect  at  that  time, 
which  it  applied  to  other  shippers,  al- 
though the  Interstate  Commerce  Com- 
mission subsequently  ruled  that  the  prac- 
tice of  not  counting  privately  owned  cars 
in  making  distribution  should  be  discon- 
tinued, to  avoid  discrimination  prohibited 
by  the  Interstate  Commerce  Act.  Stine- 
man  Coal  Min.  Co.  v.  Pennsvlvania  R.  Co. 
(1913)  241  Pa.  509,  88  Atl!  761,  affirmed 
in  (1916)  242  XT.  S.  298,  61  L.  ed.  316,  37 
Sup.  Ct.  Rep.  118. 

A  cari'ier  cannot  be  held  guilty  of  un- 
due discrimination  against  a  mine  for 
distributing  coal  cars  strictly  in  accord- 
ance with  the  established  rules  of  rating 
each  mine  upon  the  basis  of  shipments 
made  within  a  designated  period  of  full 
car  supply,  merely  because  the  shipments 
made  during  the  period  used,  under  the 
rules,  to  determine  the  rating  of  the  mine, 
were  abnormally  small  on  account  of 
labor  troubles  and  commercial  influences, 
which  resulted  in  a  reduced  rating  for 
car  supply  which  was  not  commensurate 
with  its  necessities,  especially  where  the 
carrier  increased  the  mine  rating  upon  a 
showing  of  the  facts  in  the  case.  Na- 
tional Coal  Co.  V.  Baltimore  &  0.  R.  Co. 
(1913)  28  Inters.  Com.  Rep.  (Fed.)  442. 
The  Commission  said:  "The  investiga- 
tions of  the  Commission  have  shown  that 
in  past  years  there  have  been  great  in- 
justices in  the  apportionment  of  coal  cars 
in  times  of  car  shortage.  These  injus- 
tices have  arisen  largely,  if  not  entirely, 
by  reason  of  the  assumption  by  officials 


276 


ANNOTATION— DISTRIBUTION  OF  CARS. 


in  control  of  car  supply  of  discretion  to 
apportion  such  cars  without  regard  to 
any  general  rule.  In  a  number  of 
well-considered  reports  the  Commission 
has  laid  down  the  principle  that  in  times 
of  failure  of  car  supply  the  available 
cars  should  be  apportioned  upon  a  fair 
and  nondiscriminatory  basis,  ascertained 
in  advance  by  reference  to  some  general 
scheme  of  rating  which  should  take  into 
account  not  only  the  physical  capacity  of 
each  mine  to  make  shipments,  but  also 
the  commercial  capacity  of  each  mine  to 
find  a  market  for  its  coal.  It  is  the  view 
of  the  Commission  that  carriers  which  in 
good  faith  attempt  so  to  distribute  cars 
cannot  be  held  to  be  guilty  of  unduly  dis- 
criminating against  shippers  whose  com- 
mercial misfortunes  operate  to  reduce 
their  ratings." 

In  Railroad  Comrs.  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1914)  29  Inters.  Com.  Rep. 
(Fed.)  396,  it  was  contended  that  undue 
discrimination  was  practised  in  the  dis- 
tribution of  grain  cars  and  the  Commis- 
sion was  requested  to  promulgate  a  rule 
for  the  apportioning  of  cars  between 
shippers  in  times  of  shortage,  according 
to  their  comparative  past  volume  of  busi- 
ness over  a  given  period.  The  Commis- 
sion held  that  the  proljlem  of  the  proper 
distribution  of  grain  cars  in  times  of  car 
shortage  cannot  be  dealt  with  by  any 
fixed,  arbitrary,  and  inelastic  regulation, 
but  must  in  a  large  measure  be  left  to 
the  sound  discretion  of  the  station  agent 
to  distribute  cars  as  nearly  as  practicable 
in  accordance  with  the  gi-ain  offered  for 
shipment  day  by  day  and  ready  for  load- 
ing within  the  free  time  under  the  de- 
murrage rules,  regardless  of  the  past  per- 
formance of  the  shippers  as  to  the 
amount  of  grain  shipped,  and  regardless 
of  whether  the  grain  is  in  elevators  or 
elsewhere.  The  Commission  pointed  out 
that  there  was  no  analogy  between  the 
grain  traf&c  and  the  coal  trafiic,  in  which 
coal  cars  are  apportioned  under  fixed 
mine  ratings,  and  continued :  ^'While  the 
output  of  a  mine  may  vary  from  day  to 
day  or  month  to  month,  the  coal  is  in  the 
mine,  in  known  ownership,  ready  to  be 
moved  as  fast  as  it  can  be  mined  and 
loaded  to  meet  the  demand.  The  analogy 
would  exist  as  to  grain  if  it  had  already 
been  purchased  from  the  different  ship- 
pers and  was  in  the  elevator  ready  to  be 
tendered  to  the  carrier.  But  in  the  pres- 
ent case,  as  a  matter  of  fact,  the  condi- 
tion is  different  because  of  the  fact  that 
during  these  periods  of  car  shortage  the 
grain  is  not  already  bought  and  in  the 
elevator,   but   is   being   constantly   pur- 
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chased  from  the  farmers  contiguous  to 
the  station  under  competitive  bids  of  the 
rival  buyers.  The  situation  as  to  the 
grain  being  ready  for  shipment  and  de- 
pendent only  upon  the  supply  of  cars  and 
the  demand  of  the  consuming  public  is 
therefore  not  the  same  as  in  case  of  the 
coal  traffic  and  cannot,  we  think,  be 
treated  in  the  same  way." 

A  railroad  company  operating,  under 
a  lease,  a  portion  of  the  track  of  another 
carrier,  is  guilty  of  discrimination  in  re- 
fusing to  furnish  cars  to  one  coal  oper- 
ator on  the  leased  line  when  furnishing 
such  service  to  others,  where  a  provision 
in  the  lease  forbidding  the  taking  of  busi- 
ness from  any  point  on  the  leased  line 
and  an  injunction  against  such  practice 
have  been  modified  by  a  later  agreement 
giving  it  the  right  to  accept  freight  to 
and  from  all  points  on  the  leased  line» 
Hocking  Domestic  Coal  Co.  v.  Kanawha 
&  M.  R.  Co.  (1916;  Ohio)  P.U.R.1916E,. 
660. 

In  Pennsylvania  Paraffine  Works  v* 
Pennsylvania  R.  Co.  (1915)  34  Inters. 
Com.  Rep.  (Fed.)  179,  it  was  held  that 
all  cars  used  by  carriers,  whether  they 
be  owned  by  the  carriers  themselves  or 
leased  from  private  car  lines  or  from 
shippers,  must  be  distributed  without  dis- 
crimination. The  Commission  said  that 
carriers  should  lease  cars  only  on  such 
terms  as  permit  them  to  meet  their  obli- 
gation to  furnish  cars  without  discrim- 
ination, and  that  all  cars  secured  fronx 
shippers  for  the  use  of  which  compensa- 
tion is  paid  must  be  regarded  as  con- 
trolled by  the  carriers  and  available  for 
distribution  among  all  shippers  who  may 
apply  for  them.  A.  L.  R, 
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HARRY  ADES,  Trading  as  Ades  Brothers, 

Appt., 

V. 

HARRY  M.  CAPLAN  and  Wife. 

(—  Md.  — ,  103  AU.  94.) 

Husband  and  wife  —  estate  by  entirety 
—  effect  of  dlscharpre  in  bankruptcy. 

The  institution  of  bankruptcy  proceed^ 
ings  against  a  man  within  four  months  after 
the  entry  of  a  judgment  against  himself 
and  wife  which  is  a  lien  on  property  held 
by  them  by  entireties,  followed  by  his  dis- 

Note.  —  For  judgment  against  individual 
as  lien  on  interest  of  tenant  by  entirety, 
see  annotation  following  Otto  F.  Stifel's 
Union  Brewing  Co.  v.  Saxy,  L.R.A.lOiSC^ 
1009. 


ADES  V.  CAPLAN. 


277 


charge  in  bankruptcy,  prevents  the  sale  of 
the  property  during  his  lifetime  under  an 
execution  on  the  judgment. 
For  other  casen,  see  Bankruptcy,  V,  in  Dig. 
1S2  N.  8, 

(January  16,  1918.) 

APPEAL  by  defendant  from  a  decree  of 
Circuit  Court  No.  2,  of  Baltimore  City, 
enjoining  him  from  selling  certain  property 
under  execution.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  B.  Baker,  for  appellant: 

The  acts  of  Congress  relating  to  bank- 
ruptcy, and  the  amendments  thereto,  do  not 
Tacate  and  avoid  the  lien  of  the  'judgment 
recovered  by  defendant  against  plaintiffs 
jointly,  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy  and  the  ad- 
judication of  plaintiff  as  a  bankrupt,  and 
which  lien  had  attached  to  property  owned 
by  plaintiffs  as  tenants  by  the  entireties. 
*Ewing  V.  Rider,  125  Md.  149,  93  Atl.  409; 
Poe,  PI.  &  Pr.  §  374 ;  Collier.  FJankr.  pp.  804, 
998,  1005,  1007;  2  Remington,  Bankr.  § 
1282,  p.  1141;  Continental  &  C.  Trust  & 
Sav.  Bank  v.  Chicago  Title  &  T.  Co.  229 
U.  S.  435,  57  L.  ed.  1268,  33  Sup.  Ct.  Rep. 
829;  McKenney  v.  Clieney,  11  Am.  Bankr. 
Rep.  54,  118  Ga.  387,  45  S.  E.  433;  1  Rem- 
in^ton,  Bankr.  §§  970,  1100,  pp.  760,  887; 
Re  Lehigh  Lumber  Co.  4  Am.  Bankr.  Rep. 
221;  Re  Shinn,  25  Am.  Bankr.  Rep.  833; 
American  Steel  &  Wire  Co.  v.  Coover,  25 
Am.  Bankr.  Rep.  58;  Jordan  v.  Reynolds, 
105  Md.  288,  9  L.R.A.(N.S.)  1026,  121  Am. 
St.  Rep.  578,  66  Atl.  37,  12  Ann.  Cas.  51; 
Re  Beihl,  28  Am.  Bankr.  Rep.  310. 

A  creditor  holding  security  for  the  pay- 
ment of  his  claim  by  way  of  property 
belonging  to  a  person  other  than  the  bank- 
rupt is  not  deemed  a  secured  creditor  with- 
in the  meaning  of  the  bankruptcy  law,  and 
he  may  prove  his  entire  claim  against  the 
bankrupt  estate  and  receive  dividends  there- 
on, and  later  enforce  his  claim  upon  the  se- 
curity for  the  balance. 

P.  Ballantine  &  Sons  v.  Fenn,  88  Vt.  166, 
92  Atl.  3 ;  Re  Coe,  1  Am.  Bankr.  Rep.  275 ; 
Re  H.  V.  Keep  Shirt  Co.  200  Fed.  80;'  Re 
Bailey,  176  Fed.  993;  Flint  v.  Chaloupka, 
18  Am.  Bankr.  Rep.  293;  1  Remington, 
Bankr.  p.  620,  §  766. 

The  discharge  in  bankruptcy  of  plaintiff 
Harry  M.  Caplan  was  only  personal  to  him. 
It  was  entirely  without  effect  as  to  the  lien 
subsisting  on  the  property  held  by  him  and 
wife  as  tenants  by  the  entireties. 

Blick  V.  Nimmo,  121  Md.  142,  88  Atl.  116; 
Frey  v.  McGaw,  127  Md.  23,  L.R.A.1916T), 
lu]  95  AtL  960;  Collier,  Bankr.  p.  362; 
1  Remington,  Bankr.  p.  888,  §  1100;  Powers 
Dry  Goods  Co.  v.  Nelson,  7  Am.  Bankr.  Rep. 
506. 
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The  discharge  bars  all  future  legal  pro- 
ceedings for  the  enforcement  of  the  debt, 
except  such  as  are  by  way  of  enforcement 
of  a  lien,  therefore  not  itself  invalid,  but 
does  not  affect  suits  to  determine  owner- 
ship of  property  or  to  enforce  liens  thereon. 

3  Remington,  Bankr.  §  2668;  Collier, 
Bankr.  p.  362;  Realty  Co.  v.  Gioshio,  27 
Am.  Bankr.  Rep.  58. 

The  discharge  does  not  operate  to  cast 
off  good  and  valid  liens  given  or  acquired 
for  the  debt,  eitlier  liens  by  contract  or  by 
legal  proceeedings,  nor  to  prevent  their  en- 
forcement. It  is  purely  personal  to  the 
bankrupt. 

3  Remington,  Bankr.  §  2673;  Evans  v. 
Staalle,  11  Am.  Bankr.  Rep.  184;  Paxton  v. 
Scott,  10  Am.  Bankr.  Rep.  80;  Bassett 
V.  Thackara,  16  Am.  Bankr.  Rep.  786. 

Messrs.  Kugeiie  Frederick  and  Francis 
C  Pegram  for  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the 
court : 

On  the  23d  day  of  August,  1915,  the  ap- 
pellant recovered  a  judgment  in  the  Balti- 
more city  court  against  the  appellees,  Harry 
M.  Caplan  SHid  Annie  £.  Caplan  his  wife, 
for  the  sum  of  $151.88.  At  the  time  of  the 
recovery  of  said  judgment  the  appellees 
were  the  owners,  as  tenants  by  the  entirety, 
of  leasehold  property  situated  on  Asquith 
street,  in  the  city  of  Baltimore. 

On  the  16th  day  of  September,  1915,  with- 
in four  months  from  the  entry  of  said  judg- 
ment, an  involuntary  petition  in  bank- 
ruptcy was  filed  in  the  district  court  of  the 
United  States  for  the  district  of  Maryland 
againnt  the  appellee  Harry  M.  Caplan,  by 
certain  of  his  creditors,  and  on  the  same 
day  he  was  adjudicated  a  bankrupt.  He 
thereafter  submitted  an  offer  of  composi- 
tion to  his  creditors,  which  was  agreed  to 
by  a  majority  of  them,  both  in  number  and 
amount.  The  composition  was  thereafter 
finally  ratified  and  confirmed,  and  the  bank- 
rupt discharged.  The  appellant  filed  his  said 
claim  in  the  bankrupt  proceedings,  and  re- 
ceived thereon,  as  a  general  creditor  of  said 
bankrupt,  a  dividend  amounting  to  $41.37. 

On  the  26th  day  of  April,  1917,  after  the 
discharge  of  the  bankrupt,  the  appellant  had 
a  writ  of  fieri  facias  on  said  judgmept  issued 
out  of  the  Baltimore  city  court,  and  caused 
the  same  to  be  levied  on  said  property,  and 
was  proceeding  to  execute  the  "writ  when 
the  appellees  filed  their  bill  in  circuit  court 
No.  2  of  Baltimore  city,  asking  that  the  ap- 
pellant and  Thomas  F.  McNulty,  sheriff,  to 
whom  the  writ  had  been  issued,  be  re- 
strained and  enjoined  from  making  sale  of 
the  property  under  said  writ. 

To  this  bill  the  appellant  demurred,  and 
[  the  demurrer  being  overruled,  and  the  appel- 
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lant  failing  to  answer  within  the  time  al- 
lowed him,  a  decree  was  passed  restraining 
and  enjoining  the  appellant  and  the  sheriff 
from  selling  said  property.  It  is  from  that 
decree  that  this  appeal  is  taken. 

It  is  the  contention  of  the  appellant  that 
the  Act  of  Congress  of  1898  and  the  amend- 
ments thereto,  relating  to  bankruptcy,  in  no 
way  affected  the  lien  of  his  judgment 
against  said  leasehold  property  held  by  the 
appellees  as  tenants  by  the  entireties,  be* 
cause  of  the  peculiar  characteristics  of  such 
an  estate,  although  said  judgment  was  en- 
tered within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy  against  Harry 
M.  Caplan,  the  husband,  upon  which  he  was 
subsequently  adjudicated  a  bankrupt  and 
thereafter  discharged,  and  notwithstanding 
too  that  in  such  bankrupt  proceedings  a  dis- 
tribution was  made  of  the  bankrupt's  estate 
in  which  the  appellant  participated,  re- 
ceiving as  a  general  creditor  a  dividend 
upon  his  claim. 

Bankruptcy  Act  1898,  §  67f,  provides 
"that  all  levies,  judgments,  attachments,  or 
other  liens,  obtained  through  legal  proceed- 
ings against  a  person  who  is  insolvent,  at 
any  time  within  four  months  prior  to  the  fil- 
ing of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  is 
adjudged  a  bankrupt,  and  the  property  af- 
fected by  the  levy,  judgment,  attachment, 
or  other  lien  ^hall  be  deemed  wholly  dis- 
charged and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt."  [30  Stat,  at  L. 
565,  chap.  541,  Comp.  Stat.  1916,  §  9651.] 

Under  the  above  statute  the  lien  of  the 
judgment  recovered  against  the  appellees 
within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  against  one  of 
them  became  null  and  void,  at  least  so  far 
as  the  bankrupt  was  concerned,  and  it  must 
be  so  held,  unless  there  is  something  in  the 
characteristics  of  an  estate  by  the  entirety 
that  would  require  a  different  meaning  to  be 
given  to  the  act. 

Tenants  by  the  entireties  are,  in  the 
contemplation  of  the  common  law,  which  is 
the  law  of  this  state,  but  one  person,  and 
hence  they  take  not  by  moities,  but  the  en- 
tirety. They  are  each  seised  of  the  entirety, 
and  the'survivor  takes  tlie  whole.  Marburg 
V.  Cole,  49  Md.  411,  33  Am.  Rep.  266. 

The  nature  of  this  estate  forbids  and  pre- 
vents the  sale  or  disposal  of  it  or  any  part 
of  it  by  the  husband  or  wife  without  the 
assent  of  both;  the  whole  must  remain  to 
the  survivor.  The  husband  cannot  convey, 
encumber,  or  at  all  prejudice  such  estate  to 
any  greater  extent  than  if  it  rested  in  the 
wife  exclusively  in  her  own  right.  He  has 
no  such  estate  as  he  can  dispose  of  to  the  | 
prejudice  of  the  wife's  estate.     The  unity 
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of  the  husband  and  wife  as  one  person,  and 
the  ownership  of  the  estate  by  that  person,, 
prevent  the  disposition  of  it  otherwise  than 
jointly.  Bruce  v.  Nicholson,  109  N.  C.  202,. 
26  Am.  St.  Rep.  562,  13  S.  E.  790;  Ray  v. 
Long,  132  N.  C.  891,  44  S.  E.  652;  Jordan 
V.  Reynolds,  105  Md.  288,  66  Atl.  37,  and 
notes  thereto  in  9  X..R.A.(N.S.)  1029,  121 
Am.  St.  Rep.  578,  and  12  Ann.  Cas.  51. 

The  question  before  this  court  in  Jordan 
V.  Reynolds,  supra,  was  whether  husband 
and  wife  holding  property  as  tenants  by 
the  entireties  could  give  to  a  purchaser  of 
the  property  a  good  and  merchantable  title, 
free  and  clear  of  an  outstanding  judgment 
against  the  husband.  The  decision  of  that 
question  involved  the  determination  of  the 
further  question  whether  the  husband's  in- 
terest in  case  of  tenancy  by  the  entirety  cau 
be  subjected  to  the  claim  of  his  creditors 
during  the  life  of  the  wife.  In  that  case 
this  court,  after  quoting  from  decisions  of 
this  and  other  states  bearing  upon  the  ques- 
tion presented,  said,  through  Judge  Briscoe, 
that  "it  seems  therefore  to  be  clear  both 
upon  reason  and  authority  that  the  judg- 
ment in  this  case  is  not  a  lien  upon  thfv 
property  in  the  lifetime  of  the  wife.  There 
is  nothing  that  can  be  seized  and  sold  under 
an  execution  upon  the  judgment." 

And  the  court  held  that  the  sale  and  con- 
veyance by  the  husband  and  wife  passed  to 
the  purchaser  a  merchantable  title  free  and 
clear  of  the  outstanding  judgment  of  the 
husband. 

The  judgment  when  entered  against  the 
husband  and  wife  in  this  case  became  a  gen- 
eral lien  upon  tlie  interests  of  both  in  the 
leasehold  property  held  by  them  as  tenants 
by  the  entirety,  subject,  however,  to  be  de- 
feated as  an  entirety  by  the  provisions  of 
the  Federal  statute,  upon  the  filing  of  a  pe- 
tition in  bankruptcy  against  either  the  hus- 
band or  wife,  followed  by  the  adjudication 
of  him  or  her  as  a  bankrupt. 

The  judgment  when  entered,  being  against 
both  the  husband  and  wife,  was  an  en- 
tiretv,  and  it  would  have  so  remained  had 
not  the  petition  in  bankruptcy  been  filed 
within  the  time  stated,  or  its  validity  suc- 
cessfully assailed  because  in  some  way 
wrongfully  obtained.  Had  it  so  remained, 
an  execution  could  have  issued  thereon,  and 
the  property  held  by  them  as  tenants  by  the 
entirety  sold  under  the  writ.  Frey  v.  Mc- 
Gaw,  127  Md.  23,  L.R.A.1916D,  113,  95  Atl. 
960.  But  upon  the  filing  of  the  aforesaid 
petition  within  the  period  mentioned  above 
the  lien  of  the  judgment,  so  far  at  least  as 
the  right  of  the  husband  in  the  estate  by 
entirety  was  concerned,  was  struck  down  hv 
the  provisions  of  the  Federal  act,  the  effects 
of  which  was  practically  the  same  as  if  the 
judgment   had   been   recovered   against    the 
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wife  alone>  in  which  cajBe  the  said  leasehold 
property  could  not  have  been  sold  during 
the  lifetime  of  the  husband,  if  at  all,  under 
an  execution  issued  on  such  judgment. 

In  Frey  y.  McGaw,  supra,  the  lien  of  the 
judgment  against  the  husband  and  wife  was 
not  stricken  dow^n  by  the  bankrupt  statute, 
as  the  petition  against  the  husband  for  his 
adjudication  as  a  bankrupt  was  not  filed 
within  the  four  months  after  entry  of  tlie 
judgment;  and  we  there  said,  speaking 
through  Judge  Stockbridge,  that  "the  judg- 
ment lien  of  the  appellees  was  not  void 
under  Bankr.  Act,  §  67,  having  been  entered 
more  than  four  months  prior  to  the  peti- 
tion for  the  adjudication  of  bankruptcy,  nor 
was  it  void  for  any  reason  in  its  obteution/' 

And,  in  referring  to  the  fact  that  the 
trustee  in  that  case  had  made  no  claim  to 
the  property,  we  said  he  probably  regarded 
it  as  vsilueleas  for  the  creditors,  under  the 
doctrine  announced  in  Re  Beihl  (D.  C.)  107 
Fed.  870,  cited  and  adopted  in  Remington  on 
Bankruptcy,  §  970,  p.  760,  as  follows:     "In 


some  jurisdictions  the  common-law  rule 
that  property  held  by  husband  and  wife 
jointly  is  held  in  entirety,  without  possibil- 
ity of  severance,  still  prevails;  each  has 
only  an  expectancy,  for  upon  the  death  of 
one  the  other  takes  the  estate ;  and  although 
the  husband's  trustee  in  bankruptcy  is  un- 
doubtedly clothed  with  the  husband's  inter- 
est, whatever  that  may  be,  his  right  to  it 
must  await  the  contingency  of  the  husband 
surviving  the  wife." 

We  find  nothing  in  the  peculiar  character- 
istics of  an  estate  by  entirety  to  sustain  the 
contention  of  the  appellant.  It  is  clear,  we 
think,  that  the  leasehold  property  now  held 
as  an  estate  by  entirety  cannot  be  sold  at 
any  time  before  the  death  of  the  husband, 
if  then,  under  an  execution  issued  on  said 
judgment  as  it  now  stands,  and  therefore  we 
find  no  error  in  the  court  below  in  overrul- 
ing the  demurrer  to  the  bill  and  in  granting 
the  injimction  prayed  therein. 

The*  decree  will  therefore  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee. 
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MRS.  S.  C.  AWTREY,  Plff.  in  Err., 

v. 

NORFOLK  k  WESTERN  RAILWAY  COM- 
PANY. 

(—  Va.  — ,  93  S.  E.  570.) 

Case   ^   failure   to   notify   relatives   of 
deatli. 

1.  A  railroad  company  is  not  liable  in 
damages  to  the  parents  of  one  accidentally 
Killed  upon  its  tracks  for  failure  to  notify 
the  parents  of  the  death  so  that  they  can 
pive  the  body  burial,  although  their  address 
if  found  upon  the  person  of  deceased. 

For  other  cotes,  see  Case,  /.  in  Dig,  1-^2 
S.  8. 

PleadiniT  —  ar^nmnentiittTeness. 

2.  A  complaint  seeking  damages  for  with- 
holding a  dead  body  from  those  entitled  to 
its  po2»sesaion  for  burial  is  bad  for  argu- 
mentativeness, if  it  merely  alleges  failure 
tu  notify  the  relatives  of  the  death. 

For  other  caaeSy  Bee  Pleading,  I,  in  Dig, 
1-52  N.  8. 

Daraaf^es  ^  mental  anguish. 

3.  Damages  for  mental  angufsh  cannot 
be  allowed  a  mother  for  the  accidental  kill- 

Xote.  —  As  to  duty  and  liability  of 
*trangerB  in  respect  to  corpse,  see  annota- 
tion following  this  case,  post,  281,  and 
references  therein  to  annotation  on  related 
questions. 

Various  aspects  of  the  subject  of  mental 
anguish  as  an  element  of  damages  are  treat- 
ed in  notes  cited  in  the  L.R.A.  Indexes  un- 
der the  title  "Damages,"  subtitle,  "Mental 
anguihh.' 


»» 


ing  of  her  son  and  his  burial  without  noti- 
fying her  of  the  death. 
For  other  oases,  see  Damages,  11  J,  o,  2,  a,  in 
Dig.  1-52  N.  8. 

(September  20,  1917.) 

};^  RROR  to  the  Circuit  Court  for  Washing- 
J  ton  County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  declaration,  in  an 
action  brought  to  recover  damages  for  fail- 
ure of  defendant  to  notify  plaintiff  of  the 
accidental  death  of  her  son.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilmer  &  Stant,  for  plaintiff  in 
error : 

The  expense  which  plaintiff  was  under  is 
damage  to  her  estate,  and  there  being  such 
damage  or  injury,  damages  for  mental 
anguish  may  be  added. 

Norfolk  &  W.  R.  Co.  v.  Keely,  91  Va.  539^ 
22  S.  E.  367;  Louisville  &  N.  R.  Co.  v.  Wil- 
son, 123  Ga.  62,  51  S.  E.  24,  3  Ann.  Cas. 

128,  18  Am.  Neg.  Rep.  26;  Larson  v.  Chase,. 
47  Minn.  307,  14  L.R.A.  85,  28  Am.  St.  Rep. 
370,  50  N.  W.  238;  Francis  v.  Western  U. 
Teleg.  Co.  58  Minn.  252,  25  L.R.A.  406,  49 
Am.  St.  Rep.  507,  59  N.  W.  1078;  Wilde  v. 
Milwaukee  Electric  R.  &  Light  Co.  147  Wis. 

129,  132  N.  W.  885 ;  Summerfield  v.  Western 
U.  Teleg.  Co.  87  Wis.  1,  41  Am.  St.  Rep.  17, 
57  N.  W.  973;  Beaulieu  v.  Great  Northern: 
R.  Co.  103  Minn.  47,  19  L.R.A. (N.S.)  564, 
114  N.  W.  353,  14  Ann.  Cas.  462;  13  Cyc. 
281;  Western  U.  Teleg.  Co.  v.  Ferguson, 
157  Ind.  64,  54  L.R.A.  846,  60  N.  E.  674, 
1080;  Darcy  v.  Presbyterian  Hospital,  202" 
N.  y.  259,  95  N.  E.  695,  Ann.  Cas.  1912D, 
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1238;  Curtin  v.  Western  U.  Teleg.  Co.  13 
App.  Div.  253,  42  X.  Y.  Supp.  1109,  1  Am. 
Neg.  Rep.  127;  Kyles  v.  Southern  R.  Co. 
147  N.  C.  894,  16  L.R.A.(N.S.)  405,  61  S. 
E.  278. 

Messrs.  AVidener  &  Potts  for  defendant 
in  error. 

Prentis,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  Mrs.  S,  C.  Awtrey 
complains  of  a  judgment  sustaining  a  de- 
murrer to  her  declaration  in  an  action 
against  the  Norfolk  &  Western  Railway 
Company  the  defendant  in  error. 

The  substance  of  the  complaint  is  thus 
stated  in  the  petition  for  the  writ  of  error: 
''^The  declaration  complained  of  a  failure 
on  the  part  of  the  defendant  to  properly 
collect  and  prepare  for  burial  the  dismem- 
bered portions  of  the  body  of  plaintiff's  son, 
who  was  killed  by  a  train  of  the  said  defend- 
ant company,  and  for  failure  to  notify  plain- 
tiff of  her  said  son's  death,  thereby  with- 
holding from  her  the  body  of  her  said  son, 
and  depriving  her  of  the  solace  and  com- 
fort of  properly  burying  same." 

The  action  is  based  upon  an  established 
•common-law  doctrine.  It  is  well  settled 
that  the  near  relatives  of  a  deceased  person 
have  a  legal  right  to  the  solace  of  burying 
the  body,  and  that  any  interference  with 
that  right,  whether  by  mutilation  of  the 
body  after  death,  or  by  withholding  it  from 
the  relatives,  is  actionable. 

In  Finley  v.  Atlantic  Transport  Co.  90 
3Ii8c.  480,  153  N.  Y.  Supp.  440,  in  which  a 
steamsliip  company  was  charged  by  a  son 
with  burying  his  father's  body  at  sea  when 
the  ship  was  almost  in  port,  although  the 
company  had  already  embalmed  the  body, 
had  enough  of  his  money  to  pay  all  expenses 
incurred,  and  from  documents  found  in  the 
possession  of  the  father  knew  the  son's  ad- 
•dress,  a  demurrer  to  the  complaint  was 
overruled  and  it  was  held  that  the  action 
would  lie.  In  a  carefully  considered  opin- 
ion by  Shearn,  J.,  the  cases  are  collected 
and  the  doctrine  reiterated.  It  will  be 
noted,  however,  in  this  case  that  the  son 
was  forever  denied  the  privilege  of  bury- 
ing his  father,  because  the  steamship  com- 
pany had  unnecessarily  buried  the  body  at 
sea. 

In  Larson  v.  Chase,  47  Minn.  307,  14 
L.R.A.  85,  28  Am.  St.  Rep.  370.  50  N.  W. 
238,  the  action  was  brought  by  a  widow 
for  the  wrongful  mutilation  and  dissection 
of  her  husband's  body,  and  the  plaintiff  was 
allowed  to  maintain  the  action.  The  doc- 
trine is  also  well  stated  in  8  R.  C.  L.  695, 
696;  Keyes  v.  Konkel,  119  Mich.  550,  44 
L.R.A.  242,  75  Am.  St.  Rep.  428,  78  N.  W. 
649;    Darcy  v.   Presbyterian  Hospital,  202 
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N.  Y.  259,  95  N.  E.  695,  Ann.  Caa.  1912D, 
1238. 

The  conceded  facts  in  this  case  are  that 
the  dead  body  of  the  son  of  the  plaintiff 
was  found  upon  the  railroad  of  the  defend- 
ant in  a  mutilated  condition  on  the  morning 
of  the  30th  day  of  August,  1915;  that  at 
some  time  during  that  morning  the  body 
was  taken  charge  of  by  the  coroner,  under 
the  statute  (Va.  Code  1904,  §  3938,  amend- 
ed by  Acts  1910,  p.  338),  which  requires 
such  coroner,  upon  notice  of  a  "sudden, 
violent,  unnatural  or  suspicious  death,  .  .  . 
to  view  the  body  and  make  inquiry  into  the 
circumstances  of  the  .  .  .  death,"  etc. 
It  seems  to  be  probable  that  the  servants 
of  the  railway  company  allowed  the  body 
to  remain  undisturbed  for  a  few  hours  until 
the  coroner  had  been  notified,  under  the 
view  that  it  would  be  unlawful  for  any  per- 
son to  disturb  it  until  after  the  coroner 
came.  While  this  is  a  mistaken  view  of  the 
law,  at  the  same  time  it  is  held  by  many 
persons,  and  it  is  undoubtedly  true  that 
in  many  cases  it  is  proper  that  nothing 
should  be  disturbed  until  all  of  the  physical 
facts  can  be  judically  ascertained  by  the 
coroner  (Forde's  Case,  10  Gratt.  552),  and 
in  order  to  secure  the  available  evidence  to 
aid  the  authorities  in  determining  whether 
the  death  was  due  to  accident  or  to  crime. 

In  this  case  there  appears  to  have  been  no 
unusual  delay.  After  the  coroner  had  com- 
pleted his  duties,  he,  as  required  by  §  3946, 
in  view  of  the  fact  that  the  deceased  was  a 
stranger,  caused  his  body  to  be  decently 
buried. 

It  further  appears  that  there  were  found 
on  the  body  certain  letters  which  indicated 
the  address  of  the  dead  man's  mother  and 
brother  in  Georgia,  and  that  the  railway 
employees  knew  of  these  letters  and  replaced 
them  upon  the  body.  The  coroner  subse- 
quently, in  about  two  weeks,  notified  the 
relatives  in  Georgia,  and  the  mother  came 
to  Virginia,  disinterred  the  corpse,  and  gave 
it  burial  in  Greorgia  in  accordance  with  her 
own  views  of  propriety. 

These  facts  disclose  no  conduct  on  the 
part  of  the  railway  company  which  aub« 
jects  it  to  an  action  for  damages. 

The  declaration  is  also  demurrable  be- 
cause argumentative,  the  allegation  being 
tliat  the  employees  of  the  railway  compan^v 
''discovered,  and  left  where  found,  the  dis- 
membered portions  of  the  body  of  the  de- 
ceased on  said  railway  company's  tracks, 
roadbed,  and  right  of  way;  that  there  were 
letters  and  other  papers  on  the  person  of  said 
deceased  showing  the  name  and  address  of 
his  mother,  the  plaintiff,  and  of  his  brother: 
and  that  said  servants  and  employees  found 
said  letters  upon  the  body  of  said  deceased. 
And  plaintiff  arers  that  it  became  and  was 
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the  duty  of  said  defendant  to  follow  up  the 
information  contained  in  said  letters,  and 
to  notify  deceased's  said  relatives,  includ- 
ing plaintiff,  of  his  death;  to  collect  and 
prepare  for  burial,  in  a  proper  way,  dismem- 
bered portions  of  the  body  of  deceased;  not 
to  withhold  from  plaintiff  the  possession 
of  said  body;  and  to  notify  his  said  rela- 
tiTes,  including  plaintiff,  who  avers  that  she 
liad  the  right  to  the  care  and  custody  of  the 
body  of  her  said  deceased  son." 

There  is  no  allegation  here  of  any  with- 
holding of  the  body,  and,  indeed,  that  alle- 
^*ation  could  not  have  been  made  under  the 
admitted  facts  of  the  case.  It  is  simply 
anrued  that  by  failing  to  notify  the  plain- 
tiff the  company  thereby  withheld  the  body. 
There  can  be  no  right  of  action  in  such  a 
case,  anlesa  there  is  some  affirmative  act 
on  the  part  of  the  defendant,  such,  for 
example,  as  the  aet  of  the  steamship  com- 
pany above  referred  to  in  unnecessarily 
burying  the  body  of  a  passenger  at  sea, 
and  thereby  withholding  it  from  his  son 
and  thus  depriving  him  of  his  right  to  give 
it  such  burial  as  he  deemed  proper.  While 
there  is  a  common-law  duty  resting  upon 
one  who  finds  a  dead  stranger  upon  his 
premises  to  give  him  decent  burial,  it  can- 
not he  charged  in  this  case  that  the  com- 
pany  has  failed  in  any  such  duty,  because 


under  the  Virginia  statute  the  coroner  in- 
tervened and  performed  the  duty  which 
would  otherwise  have  rested  upon  the  com* 
pany. 

While  there  was  on  the  part  of  the  cor- 
oner an  unreasonable  delay  in  notifying  the 
relatives  in  Georgia  of  the  decedent's  death, 
and  while  the  agents  of  the  company  may  be 
properly  subject  to  some  criticism  for  fail- 
ing to  do  so,  it  cannot  be  said  that  any  legal 
right  of  the  plaintiff  has  been  interfered 
with,  for  as  a  matter  of  fact  she  did  ulti- 
mately exercise  her  right  to  bury  her  son, 
and  at  no  time  did  the  defendant  company 
after  his  death  either  mutilate  his  body 
or  withhold  it  from  her  possession. 

The  plaintiff's  real  grievance  is  her  mental 
anguish  because  of  the  tragic  death  of  her 
son  and  the  heartrending  and  deplorable  cir- 
cumstances of  his  burial  in  Virginia;  but 
•under  well-settled  principles  she  cannot 
recover  for  this,  because  there  can  be  no  re- 
covery for  mental  anguish  which  is  unac- 
companied by  actionable  physical  or  pecuni- 
ary damage  caused  by  the  wrongful  act  of 
another.  Connelly  v.  Western  U.  Teleg.  Co. 
100  Va.  51,  56  L.R.A.  663.  93  Am.  St.  Rep. 
919,  40  S.  E  618;  Chesapeake  &  O  R.  Co. 
v.  Tinsley,  116  Va.  603.  82  S.  E.  732. 

We  are  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  trial  court. 

Affirmed. 


Annotation — Duty  and  liabHity  of  strangers  in  respect  to  corpse. 


This  note  does  not  deal  with  cases 
where  there  has  been  mutilation  of  the 
bodv. 

For  the  general  question  of  the  right 
to  damages  for  mutilation  of  corpse,  see 
note  in  6  L.R.A.(N.S.)  883.  See  also 
Woods  V.  Graham,  post,  403,  and 
note. 

There  is  little  of  actual  decision  upon 
the  duty  and  liability  of  strangers  in 
respect  to  a  corpse.  The  leading  author- 
itv  is  the  opinion  of  Lord  Denman  in 
R'eg.  V.  Stewart  (1840)  12  Ad.  &  El.  773, 
113  Bng.  Reprint,  1007,  8  Eng.  Rul.  Cas. 
462,  where  he  said:  "It  should  seem 
that  the  individual  under  whose  roof  a 
poor  person  dies  is  bound  to  carry  the 
body  decently  covered  to  the  place  of 
burial:  he  cannot  keep  him  unburied, 
nor  do  anything  which  prevents  Chris- 
tian burial:  he  cannot  therefore  cast 
him  out,  so  as  to  expose  the  body  to  vio- 
lation, or  to  offend  the  feelings  or  en- 
danger the  health  of  the  living:  and  for 
the  same  reason  he  cannot  carry  him  un- 
covered to  the  grave.  It  will  probably 
\te  found,  therefore,  that,  where  a  pau- 
yter  dies  in  any  parish  house,  poor 
house,  or  union  house,  that  circumstance 
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casts  on  the  parish  or  union,  as  the  case 
may  be,  to  bury  the  body;  not  by  virtue 
of  the  Statute  of  Elizabeth,  but  on  the 
principles  of  the  common  law."  He  also 
said:  "Every  person  dying  in  this  coun- 
try, and  not  within  certain  exclusions 
laid  down  by  the  ecclesiastical  law,  has 
a  right  to  Christian  burial;  and  that  im> 
plies  the  right  to  be  carried  from  the 
place  where  his  body  lies  to  the  parish 
cemetery.  .  .  .  We  have  no  doubt, 
therefore,  that  the  common  law  casts  on 
someone  the  duty  of  carrying  to  the 
grave,  decently  covered,  the  dead  body  of 
any  person  dying  in  such  a  state  of  in> 
digence  as  to  leave  no  funds  for  that 
purpose." 

The  modem  view  of  the  law  is  based 
generally  upon  the  foregoing  observa- 
tions of  Lord  Denman. 

Thus,  the  first  part  of  the  statement 
heretofore  quoted  from  Reg,  v.  Stewart 
was  referred  to,  for  example,  in  Wyn- 
koop  v.  Wynkoop  (1863)  42  Pa.  293,  82 
Am.  Dec.  506,  and  was  quoted  in  Pierce 
V.  Swan  Point  Cemetery  (1832)  10  R.  L 
227,  14  Am.  Rep.  667,  and  in  Rappelyea 
V.  Russell  (1862)  1  Daly  (N.  Y.)  214. 

So,  in  Patterson  v.  Patterson  (1875) 
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59  N.  Y.  574,  17  Am.  Rep.  384,  the  court 
said:  "It  would  seem,  at  common  law, 
that  if  a  poor  person  of  no  estate  dies, 
it  is  the  duty  of  him  under  whose  roof 
his  body  lies  to  carry  it,  decently  cov- 
ered, to  the  place  of  burial;"  and  in 
Scott  V.  Riley  (1883)  16  Phila.  (Pa.) 
106,  it  was  said  that  the  common  law 
casts  the  duty  of  burying  the  dead  in  a 
proper  manner  and  place  upon  the  per- 
son under  whose  roof  the  death  occurs. 

The  facts  in  Finley  v.  Atlantic  Transp. 
Co.  (1915)  90  Misc.  480, 153  N.  Y.  Supp. 
440,  are  sufficiently  referred  to  in  Aw- 
TREY  V.  Norfolk  &  W.  R.  Co.  ante,  279. 
The  Finley  Case  was  later  affirmed 
(1917)  220  N.  Y.  249,  L.R.A.1917E,  852, 
115  N.  E.  715,  where  the  court  said: 
**At  common  law  it  is  the  duty  of  an  in- 
dividual under  whose  roof  a  poor  person 
dies  to  carry  the  body,  decently  covered, 
to  the  place  of  burial,  and  to  refrain 
from  doing  anything  which  prevents  in 
any  wise  a  suitable  burial.  The  body 
cannot  be  east  out  so  as  to  expose  the 
same  to  violation  or  to  offend  the  feel- 
ings or  injure  the  health  of  the  living. 
Reg.  V,  Stewart  (1840)  12  Ad.  &  El. 
773,  113  Eng.  Reprint,  1007,  4  Perry  & 
D.  349,  8  Eng.  Rul.  Cas.  462.  In  Patter- 
son V.  Patterson  (1875)  59  N.  Y.  583, 
17  Am.  Rep.  384,  Judge  Folger  quoted 
from  the  case  of  Chappie  v.  Cooper 
(1844)  13  Mees.  &  W.  252,  153  Eng.  Re- 
print,  105,  with  approval:  'There  are 
many  authorities  which  lay  it  down  that 
decent  Christian  burial  is  a  part  of  a 
man*s  own  rights;  and  we  think  it  no 
great  extension  of  the  rule  to  say,  that 
it  may  be  classed  as  a  personal  advan- 
tage and  reasonably  necessary  to  him,' 
and  from  Reg.  v.  Stewart  (Eng.)  supra: 
''This  right  existing,  the  law  casts  upon 
someone  the  duty  of  seeing  that  it  is 
accorded.'  .  .  .  The  plaintiff  had  a 
legal  right  to  the  possession  of  the  body 
for  burial  and  anv  unlawful  interference 
with  that  right  wks  an  actionable  wrong. 
The  right  preserved  to  the  plaintiff  was 
a  common-law  right,  and  the  direct  and 
proximate  consequence  of  an  actionable 
wrong  is  a  subject  for  compensation." 

In  Reg.  V.  Vann  (1851)  2  Den.  C.  C. 
(Eng.)  325,  15  Jur.  1090,  Temple  &  M. 
632,  21  L.  J.  Mag.  Cas.  N.  S.  39,  5  Cox, 
C.  C.  379,  the  court  said  that  the  parish 
officer  would  probably  be  liable  for  al- 
lowing a  pauper's  child  to  remain  un- 
buried. 

In  Morristown  v.  Hardwick  (1908)  81 
Vt.  31,  69  Atl.  152,  a  woman  pauper 
having  a  legal  residence  in  the  defend- 
ant town,  but  residing  in  the  plaintiff 
town,  was  cared  foT  by  it  and  on  her 
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death  it  buried  her  at  a  reasonable  ex- 
pense without  notifying  the  defendant, 
but  before  she  died  the  plaintiff  had 
notified  the  defendant  sufficiently  to 
charge  it  with  such  expense  if  it  was 
liable  therefor.  It  was  held  that  the 
plaintiff  could  not  recover.  The  court 
referred  to  the  statement  in  Reg.  v. 
Stewart  (Eng.)  supra,  as  to  a  pauper 
dying  in  any  parish  house,  etc. 

In  Kanaban's  Case  (1821)  1  Me.  226, 
the  defendant  was  indicted  and  convict- 
ed at  common  law  for  unlawfully  and  in- 
decently taking  the  body  of  a  bastard 
child  from  its  mother  and  throwing  it 
into  the  river  against  common  decency, 
etc. 

in  Reg.  V.  Fox  (1841)  2  Q.  B.  246,  114 
Eng.  Reprint,  95, 1  Gale  &  D.  566,  where 
a  person  imprisoned  on  a  body  execution 
died  in  jail  and  the  jailor  refused  to  give 
his' body  up  to  the  executors  unless  cer- 
tain fees  were  paid,  threatening  to  bury 
him  in  the  jail,  a  mandamus  was  issued 
to  compel  him  to  deliver  up  the  bodv. 

In  Reg.  V.  Scott  (1842)  2  Q.  B.  248, 
note,  114  Eng.  Reprint,  97,  note,  a  jailer 
indicted  for  burying  a  deceased  person 
in  the  jail  yard  submitted  to  a  verdict  of 
guilty  on  the  suggestion  of  the  judge. 

But  in  Keyes  v.  Konkel  (1899)  119 
Mich.  550,  44  L.R.A.  242,  75  Am.  St- 
Rep.  423,  78  N.  W.  649,  it  was  held  that 
an  action  of  replevin  would  not  lie  for 
a  corpse,  the  plaintiff  suing  undertakers 
to  whom  the  body  of  his  dead  brother 
had  been  delivered  by  authorities  of  a 
hospital  at  which  his  brother  had  died. 

In  Thompson  v.  State  (1900)  105 
Tenn.  177,  51  L.R.A.  883,  80  Am.  St. 
Rep.  875,  58  S.  W.  213,  in  sustaining  a 
conviction  for  attempting  to  dispose  of 
and  sell  for  profit  and  gain  a  dead  body, 
the  court  said :  "It  may  be  safely  stated 
that  the  authorities  are  harmonious  on 
the  proposition  that  the  unauthorized 
disposition  and  sale  of  the  dead  body  of 
a  human  being  for  gain  and  profit  is  a 
common-law  misdemeanor  of  high  grade, 
and  malum  in  se,  and  that  an  unsuccess- 
ful attempt  to  commit  that  offense  is 
itself  a  misdemeanor,  indictable  and 
punishable  at  the  common  law." 

In  Tugwell  v.  Heyman  (1812)  3 
Campb.  (Eng.)  298,  where  it  was  held 
that  executors  having  assets  were  liable 
for  the  funeral  expenses  of  their  dece- 
dent, Lord  Ellenborough  said:  "It  be- 
came necessary  that  someone  should  see 
it  consigned  to  the  grave." 

And  in  the  somewhat  similar  case  of 
Rogers  v.  Price  (1829)  3  Younge  &  J. 
28,  148  Eng.  Reprint,  1080,  Garrow,  B., 
said :    "Suppose  a  person  to  be  killed  by 
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resident  at  a  distance  from  his  home; 
what,  in  such  a  case,  ought  to  be  donef 
The  common  principles  of  decency  and 
huaianity,  the  common  impulses  of  our 
nature,  would  direct  everyone,  as  a  pre- 
liminary step,  to  provide  a  decent  fu- 
neral at  the  expense  of  the  estate ;  and  to 
do  that  which  is  immediately  necessary 
upon  the  subject,  in  order  to  avoid  what, 
if  not  provided  against,  may  become  an 
inconvenience  to  the  public." 

In  Kyles  v.  Southern  R.  Co.  (1908) 
147  N.  0.  394,  16  L.R.A.(N.S.)  405,  1  S. 
E.  278,  it  was  held  that  a  railroad  com- 
pany owes  to  the  widow  of  one  killed 
upon  its  tracks  the  duty  of  gathering  up 
the  body  and  its  fragments  found  on  its 
tracks,  and  decently  protecting  them 
and  preparing  them  for  burial,  negli- 
gent failure  to  perform  which  would 
give  her  a  right  of  action. 

But  where  a  person  was  killed  by  an 
electric  car  and  the  trainmen  took  the 
body  and  conveyed  it  decently  to  a 
neig'hboring  city,  where  it  was  placed  in 
the  morgue  and  the  father  notified,  it 
was  held  that  there  was  no  lack  of  duty, 
on  the  part  of  the  railroad  company. 
AVilde  V.  Milwaukee  R.  &  Light  Co. 
(1911)  147  Wis.  129,  132  N.  W.  885, 
where  the  court  approved  the  following 
instruction  to  the  jury:  "But  if,  on  the 
other  hand,  you  find  that  what  was  done 
by  the  servants  of  the  defendant  with 
the  dead  body  was  done  in  good  faith 
and  solely  for  the  purpose  of  accomplish- 
ing*  an  early  return  thereof  to  the  plain- 
tiffs, and  that  the  acts  and  conduct  of 
the  defendant's  servants  were  not  char- 
acterized by  recklessness,  or  heart less- 
ness,  then  the  plaintiffs  cannot  recover, 
and  your  verdict  should  be  for  the  de* 
fendant." 

In  Hawthorne  v.  Delano  (1915)  172 
lofwa^  44,  152  X.  W.  17,  a  parent  who 
had  recovered  against  a  railroad  com- 
pany for  death  of  his  son  sued  in  the 
action  for  the  mutilation  of  the  remains. 
It  appeared  that  no  trains  had  been  run 
over  the  body  after  it  had  been  dis- 
covered, that  employees  seeing  the  body 
at  first  supposed  they  had  no  right  to 
touch  it,  but  the  railroad's  servants  noti- 
fied the  company  and  the  coroner,  and 
the  coroner  gave  instructions  to  bring 
the  hody  to  a  certain  place,  which  was 
done,  and  it  was  held  on  the  facts  that 
the  company  was  not  liable  generally, 
under  the  statute  which  provided  pun- 
ishment ''if  any  person  wilfully  and  un- 
necessarily, and  in  an  improper  manner 
indecently  expose,  throw  away,  or  aban- 
don any  human  body^  or  the  remains 
thereof,  in  any  public  place,  or  in  any 
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river,  stream,  pond  or  other  place." 
This  decision  reversed  a  judgment  for 
the  plaintiff.  On  a  new  trial  of  the  case 
plaintiff  again  had  judgment  which  was 
again  reversed  in  (1918)  —  Iowa,  — , 
167  N.  W.  196. 

See  also  in  this  connection  Awtkey  v. 
Norfolk  &  W.  R.  Co.  ante,  279. 

In  Doxtator  v.  Chicago  &  W.  M.  R.  Co. 
(1899)  120  Mich.  596,  45  L.R.A.  535,  79 
N.  W.  922,  6  Am.  Neg.  Rep.  293,  it  was 
held  that  a  railroad  company  is  not 
liable  for  failure  to  deliver  to  the 
representatives  of  a  person  killed  in  its 
service  fragments  necessarily  amputated 
from  his  body  because  of  an  accident 
which  resulted  in  his  death,  because  its 
employees  summoned  ambulance  and 
surgeon,  and  its  surgeon  performed  the 
amputation  at  the  hospital,  to  which  he 
was  removed  by  those  in  charge  of  the 
ambulance  upon  his  request  not  to  be 
taken  home,  where  the  fragments  were 
cremated  according  to  the  custom  of  the 
hospital  without  the  knowledge  or  direc- 
tion of  the  company's  surgeon. 

In  Bath  v.  Harpswell  (1913)  110  Me. 
391,  86  Atl.  318,  it  was  held  that  the 
overseers  of  the  city  of  Bath  had  au- 
thority to  incur  the  expense  of  prepar- 
ing for  burial  the  body  of  a  pauper 
whose  settlement  was  in  the  defendant 
town,  and  could  collect  it  of  the  defend- 
ant town  under  the  Maine  statute. 

But  where  the  sheriff  of  a  county  at 
the  request  of  a  railroad  company  buried 
three  unknown  persons  killed  in  a  wreck 
and  collected  the  bill  from  the  railroad 
company,  it  was  held  that  he  could  not 
recover  of  the  county  for  the  use  of  the 
company,  the  court  holding  that  the  case 
was  not  covered  by  the  statute  provid- 
ing that  the  board  of  supervisors  should 
decently  bury  all  strangers  dying  in  the 
county,  and  should  pay  for  the  expense 
of  corpses  buried  by  authority  of  a 
member  of  the  board  of  supervisors. 
Marshall  County  v.  Rivers  (1906)  88 
Misa.  45,  40  So.  1007. 

In  Sherfey  &  K.  Co.  v.  Clay  County 
(1901)  26  Ind.  App.  66,  59  N.  E.  186, 
the  statute  made  it  the  duty  of  a  town- 
ship trustee  to  provide  for  the  burial  of 
a  person  who  had  been  a  Union  soldier, 
honorably  discharged,  when  such  person 
did  not  have  the  means  to  defray  the  fu- 
neral expenses  and  the  family  were  in 
such  indigent  circumstances  that  they 
would  be  distressed  by  the  expense  of 
the  funeral.  The  plaintiff  sued  the 
county,  alleging  that  the  town  trustee 
neglected  his  duty  In  the  premises  and 
that  the  plaintiff  had  attended  to  the  ex-, 
pense  of  the  burial,  and  it  was  held  that 
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he  ^ould  not  recover.  In  the  same  case 
the  plaintiff  also  attemped  to  recover 
from  the  county  for  the  expense  of  the 
burial  of  the  body  of  a  poor  person  found 
in  an  advanced  state  of  decomposition , 
referring  to  the  statute  making  it  the 
duty  of  the  township  trustees  to  provide 
for  the  burial  of  a  person  who  left  no 
money  for  that  purpose,  and  it  was 
held  that  the  plaintiff  could  not  recover. 


For  the  question  who  may  maintain 
action  for  mutilation  of  corpse,  see  the 
note  in  L.R.A.1915B,  619.  For  improper 
burial  or  lack  of  proper  funeral  services 
as  criminal  offense,  see  the  note  in  42 
L.R.A.(N.S.)  211.  For  rig^it  of  action 
against  railroad  company  for  mutilation 
of  the  body  of  a  person  killed  on  the 
tracks,  see  the  note  in  16  L.R.A.(N.S.) 
405.  B.  B.  B. 


VIRGINIA  SUPREME  COURT  OF  AP- 
PEALS. 

H,  H.  DERRICK,  Plff.  m  Err., 

V. 

COMMONWEALTH  OP  VIRGINIA. 
(—  Va.  — ,  95  S.  E.  892.) 

liicense  —  tax  on  employee. 

A  civil  engineer  employed  by  a  railroad 
company,  to  whose  service  he  devotes  liis 
entire  time,  is  not  within  a  statute  imposing 
a  license  tax  on  any  person  who  shall  en- 
gage in  the  business  of  civil  engineering. 
For  other  cases,  see  License,  II.  c,  xn  Dig 

1-62  A'.  S 

(March  21.  1918  ) 

Ij^RROR  to  the  Circuit  Court  for  Lunen- 
J  burg  County  to  review  an  order  convict- 
ing defendant  of  engaging  in  the  business  of 
civil  engineering  for  compensation  without 
having  procured  a   license.     Reversed. 

Statement  by  Sims,  J.: 

The  accused  was  indicted,  convicted  and 
sentenced  to  pay  a  fine,  by  the  order  of 
court  complained  of,  for  the  following  al- 
leged offense  under  §  89  of  the  Acts  of  As- 
sembly of  1915,  p.  252,  namely,  that  he  did 
''for  compensation  engage  in  the  business  of 
civil  engineer  without  having  procured  a 
license  so  to  do     .    .    ." 

The  said  statute  is  as  follows: 

"89.  Civil  and  Electrical  Engineers. — Any 
person  or  firm  who  shall  for  compensation 
engage  in  the  business  of  civil,  mining,  me- 
chanical or  electrical  engineering  shall  pay 
a  license  tax  of  fifteen  dollars  per  year  for 
the  privilege  of  conducting  such  business; 
the  said  license  to  be  procured  from  the 
commissioner  of  revenue  of  the  city  or  dis- 
trict in  which  said  engineer  shall  have  his 
oflSce  on  the  first  day  of  May  in  each  year: 
provided,  that  the  license  of  any  engineer 

Note.  —  As  to  applicability  of  license 
statute  or  ordinance  to  one  who  is  not  in 
the  general  practice  of  a  profession  or  trade, 
but  is  employed  exclusively  by  another,  sec 
annotation  following  this  case,  post^  287, 
and  references  therein  to  annotation  on  re- 
lated questions. 
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who  has  not  practised  his  profession  for 
more  than  five  years,  or  whose  income  from 
such  business  is  less  than  five  hundred  dol- 
lars for  the  preceding  year  shall  be  hv^ 
dollars;  and,  provided,  further,  that  on  the 
payment  of  the  license  as  herein  provided 
tlie  said  engineer  shall  be  entitled  to  en- 
gage in  such  business  in  any  part  of  this 
state.  Any  person  or  firm  violating  the 
provisions  of  this  section  shall  be  fined  not 
less  than  ten  dollars,  nor  more  than  thirty 
dollars,  for  each  offense.*' 

The  material  facts  are  as  follows:  The 
accused  was  engaged  in  the  practice  of  his 
profession  as  a  civil  engineer,  but  not  in 
the  general  practice  of  it,  in  the  sense  that 
he  was  open  to  employment  by  the  public 
or  any  part  thereof.  He  was  in  the  exclu- 
sive employment  of  another,  a  railroad  com- 
pany. The  whole  of  his  time  and  services 
as  civil  engineer  were  engaged  and  paid  for 
by  his  employer  and  were  rendered  in  the 
performance  of  civil  engineering  work  for 
that  employer,  such  as  was  necessary  to  be 
done  by  the  latter  in  its  business. 

Messrs.  Theodore  W.  Reath,  F.  S. 
Klrkpatrlck,  and  ^.  M.  Crute,  for  plaintiff 
in  error: 

Derrick  was  not,  within  the  meaning  of 
§  89  of  the  Acts  of  1915,  engaged  for  com- 
pensation in  the  business  of  civil  engineer- 
ing. 

Watts  V.  Com.  106  Va.  861,  56  S.  E.  223^ 
Ann.  Cas.  1914B,  738;  Phoebus  v.  Man- 
hattan Social  Club,  105  Va.  147,  52  S.  R 
839,  8  Ann.  Cas.  667 ;  21  Am.  dt  Eng.  Enc. 
Law,  2d  ed.  773-775. 

If  construed  to  cover  the  engineering 
activities  of  an  interstate  system  of  rail- 
ways the  tax  levied  by  §  89,  chap.  148,  Acts 
1915,  would  be  void  as  a  tax  upon  inter- 
state commerce. 

General  R.  Signal  Co.  v.  Com.  118  Va. 
301,  87  S.  E.  598;  Ficklin  v.  Taxing  Dis- 
trict, 145  U.  S.  1.  36  L.  ed.  601,  4  Inters. 
Com.  Rep.  79,  12  Sup.  Ct.  Rep.  810:  Stock- 
ard  V.  Morgan,  185  U.  S.  27,  46  L.  ed.  785,. 
22  Sup.  Ct.  Rep.  576. 

Mr.  Hugh  A.  White,  Attorney  General,, 
for  the  Commonwealth. 
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Slmst  J.,  delivered  the  opinion  of  the 
court: 

The  power  of  the  legislature  to  impose  a 
license  tax  upon  the  practice  of  his  profes- 
sion by  a  civil  engineer, — upon  his  acting 
as  a  civil  engineer, — in  his  business  of  an- 
other  as  well  as  in  his  own  business,  is  not 
drawn  in  question  in  the  instant  case,  and, 
indeed,  cannot  be  doubted.  The  question 
before  ua  for  determination  is  merely 
whether  the  legislature  by  the  provisions  of 
the  statute  above  quoted  has  exercised  such 
power.  The  language  of  the  statute  itself 
must  be  looked  to  for  the  decision  of  such 
quest  ion. 

It  will  be  observed  that  the  language  of 
§  S9  imposes  a  license  tax  on  "any  person 
or  iirm  who  shall  •  •  .  engage  in  tbe 
business  of  civil  .  .  .  engineering. 
.  .  .  "  The  language  is  different  from 
that  of  the  sections  of  the  same  statute  im- 
posing license  taxes  upon  lawyers,  dentists, 
and  others.  Section  115  of  such  statute 
provides  that  " .  .  .  no  person  shall  act 
as  attorney  at  law  or  practise  law  in  the 
courts  of  this  commonwealth  without  a 
separate  revenue  license."  Section  117  pro- 
vides: "No  person  shall  practise  as  a  den- 
tist     •     ,     •     without  a  revenue   license. 

•        .  • 

We  are  of  opinion  that  §  89  aforesaid 
does  not  impose  a  license  tax  upon  the  mere 
practice  of  one's  profession  as  a  civil  en- 
gineer, the  mere  acting  as  a  civil  engineer, 
when  such  a  one  is  not  engaged,  in  his  own 
business  as  such  engineer.  The  legislature 
might  have  provided  that  a  civil  engineer 
should  pay  a  license  tax  if  he  practised  his 
profession  at  all,  or  acted  at  all  as  &  civil 
engineer,  as  it  did  in  effect  in  respect  to 
lawyers  and  dentists  practising  their  pro- 
fessions as  aforesaid;  but  it  did  not.  By  9 
89  aforesaid  a  different  provision  is  made, 
and  one  who  practises  his  profession  as  a 
civil  engineer — one  who  acts  as  a  civil  en- 
gineer, i.  e.,  does  that  kind  of  work — is  not 
mereij  for  that  reason  required  to  pay  a 
lieeose  tax.  There  is  something  more  speci- 
fied as  to  such  action  before  the  license 
tax  is  imposed,  namely,  the  action  must  be 
such  that  it  constitutes  a  "business  of  civil 
.  .  .  engineering,"  otherwise,  it  is  not 
subject  to  any  license  tax.  Clearly  there- 
fore the  mere  practice  of  one's  profession  as 
a  civil  engineer,  the  doing  the  work  of  a 
civil  engineer,  is  not  sufficient  to  bring  such 
a  person  within  the  operation  of  the  statute 
under  consideration,  unless  the  mere  prac- 
tice of  the  profession,  the  mere  doing  of 
the  work  of  the  profession,  in  all  cases  con- 
stitutes that  work  the  "business"  of  the 
person  doing  it.  Does  the  mere  doing  of 
the  professional  work  always  have  that  re- 
sult?   Manifestly  not.    It  is  true  that  often- 


times, and  perhaps  usually,  the  practice  of 
a  profession  is  the  "business"  of  the  person 
engaged  in  it,  but  not  always  so.  To  illus- 
trate: Said  §  89  of  the  statute  imposes 
a  license  tax  on  any  "firm"  which  is  en- 
gaged for  compensation  "in  the  business  of 
civil  engineering."  It  is  evident  that  the 
statute  does  not  impose  a  license  tax  on 
every  member  of  such  a  firm,  as,  for  in- 
stance, §  115  of  the  same  statute  does  upon 
each  individual  member  of  a  law  firm.  The 
language  used  by  the  legislature  in  the  two 
sections  is  different,  as  above  noted.  One 
license  only  is  exacted  of  a  firm  of  civil  engi- 
neers, however  many  members  may  compose 
it,  or  however  many  civil  engineers  may  be 
employed  by  it  and  be  engaged  in  the  prac- 
tice of  the  profession  of  civil  engineering,  or 
indeed  however  many  members  or  employees 
of  it  may  be  engaged  "in  the  business  of 
civil  .  .  .  engineering."  And  here  we 
have  disclosed  a  furtli4r  element  which  dis- 
tinguishes the  "business"  of  civil  engineer- 
ing whieh  is  taxed  by  the  statute  (§  89).. 
namely,  it  must  be  a  person's  own  business 
in  which  he  is  engaged,  in  order  to  subject 
him  to  the  tax.  This  feature  of  this  section 
of  the  statute  is  not  peculiar  to  it  however. 
It  inheres  in  the  meaning  with  which  the 
word  "business"  is  used  in  other  sections  of 
the  same  statute;  for  example,  in  §  45, 
providing  that  "every  person,  firm,  .  .  . 
engaged  in  the  business  of  a  merchant  shall 
pay  a  license  tax,"  and  similar  provisions 
in  other  sections  as  to  other  businesses. 
No  one  would  contend  that  a  salesman  em- 
ployed by  a  merchant,  having  no  other  in- 
terest or  connection  with  the  business,  was 
engaged  in  the  business  of  a  merchant  with- 
in the  meaning  of  the  statute. 

Now,  when  is  a  person  engaged  in  his 
own  business? 

The  lexicographers  and  courts  have  found 
it  impossible  to  define  even  the  word  "busi- 
ness" with  sufficient  accuracy  to  cover  all 
oases.  The  same  is  true  of  the  meaning  of 
the  phrase  "engage  in  business."  The 
learned  attorney  general  has  cited  a  number 
of  authorities  on  the  latter  subject^  namely : 
Harris  v.  State,  60  Ala.  127,  130;  Weil  v. 
State,  52  Ala.  19;  Moore  v.  I^tate,  16  Ala. 
411;  Hewin  v.  AtlanU,  121  Oa.  723,  730, 
67  L.R.A.  795,  49  S.  £.  765,  2  Ann.  Cas. 
296;  Easterbrook  v.  Hebrew  Ladies'  Orphan 
Soc.  85  Conn.  289,  294,  295,  41  L.R.A.(N.S.) 
615,  82  Atl.  561;  Gobin  v.  State,  9  Okla. 
Crim.  Rep.  201,  44  L.R.A.(N.S.)  1089,  131 
Pac.  546;  and  State  v.  Paul,  56  Neb.  369, 
76  N.  W.  861.  All  of  these  cases,  except 
the  two  last  named,  concern  a  business 
which  was  the  person's  own  business  who 
is  said  to  be  engaged  in  it.  With  the  ex- 
ception mentioned,  these  cases  do  not  in- 
volve or  consider  the  situation  of  one  prac- 
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tising  his  profession  or  doing  other  work  in 
the  business  of  another.  It  is  true  the 
cases  of  Gobin  v.  State  and  State  v.  Paul, 
supra,  concern  persons  employed  in  the 
business  of  another;  but  the  persons  so  em- 
ployed were  unlicensed  physicians.  They 
were  employed  by  licensed  physicians  and 
engaged  in  the  business  of  the  latter.  The 
prosecution  in  those  cases,  however,  waa  un- 
der the  Nebraska  statute  (Comp.  Stat.  § 
16,  art.  1,  chap.  55).  This  statute  so  far 
as  material  provided  that  "any  person 
.  .  .  who  has  not  complied  with  the  pro- 
visions of  this  act  who  shall  engage  in  the 
practice  of  medicine,  .  .  .  shall  be 
deemed  guilty  of  a  misdemeanor,  ..." 
etc.  That  statute,  like  the  Virginia  statute 
with  respect  to  lawyers  and  dentists,  was 
directed  against  the  personal  action  there- 
in mentioned,  and  not  against  a  business. 
The  two  ]ast-namedi  cases,  therefore,  and 
the  other  cases  cited,  as  above  noted,  afford 
us  no  aid  in  ascertaining  the  meaning  of 
the  phrase  "engage  in  business.''  They  are 
equally  far  afield  on  the  question  of  when 
a  person  is  engaged  in  his  own  business. 

We  are  cited  to  but  one  authority  which 
involves  the  last-named  question,  and  that 
is  the  case  of  Watts  v.  Com.  106  Va.  851, 
56  S.  E.  223,  Ann.  Cas.  1914B,  738.  While 
not  perhaps,  precisely  in  point  that  case 
is  very  nearly  so,  and  is  very  illuminating 
upon,  and  in  principle  is  conclusive  of,  the 
question  last  above  referred  to — which,  in- 
deed, is  the  pivotal  question  in  the  instant 
case. 

In  the  Watts  Case,  a  construction  com- 
pany, duly  licensed  to  conduct  its  business 
of  general  contracting,  was  engaged  in  cer- 
tain construction  work  for  a  railroad  com- 
pany in  Pittsylvania  county.  Watts  was  a 
day  laborer  in  the  employment  of  that  com- 
pany.  He  was  sent  by  the  company  to  Dan- 
ville to  employ  laborers  for  the  company. 
Watts  did  there  employ  a  number  of  labor- 
ers for  the  company,  and  was  arrested, 
prosecuted,  and  convicted  of  an  alleged  vio- 
lation of  the  license  statute  Code  1904,  § 
128,  p.  2247,  which  is  as  follows:  "Any 
person  who  hires  or  contracts  with  labor- 
ers, male  or  female,  to  be  employed  by  per- 
sons other  than  himself,  shall  be  deemed  to 
be  a  labor  agent;  and  no  person  shall  en- 
gage in  such  business  without  having  first 
obtained  a  license  therefor.  Every  person 
who  shall  without  a  license  conduct  busi- 
ness as  a  labor  agent  shall  pay  a  fine  of 
not  less  tlian  one  hundred  dollars,  nor  more 
than  five  hundred  dollars." 

It  will  be  observed  that  this  statute  de- 
fines what  the  personal  action  is  against 
which  it  is  directed,  and  so  far  as  such  per- 
sonal action  was  concerned  Watts  came  di- 
rectly within  the  provisions  of  the  statute. 


He  hired  lahorera  to  he  employed  hy  a 
son  other  than  hUnself.  Under  the  very 
terms  of  the  statute,  therefore,  he  was 
"deemed  to  be  a  labor  agent" — his  action 
constituted  him  a  "labor  agent."  But  the 
statute  did  not  impose  a  license  upon  such 
mere  personal  action.  There  was  something 
more  specified  by  the  statute  as  to  such  ac> 
tion  before  it  imposed  a  license  tax  there* 
on,  namely:  The  action  of  the  person  hir- 
ing the  laborers  must  have  been  such  that  it 
constituted  his  business;  he  must  have  been 
engaged  "in  such  business;*'  he  must  have 
been  conducting  a  **husiness  as  labor  agent.'*^ 

At  page  852  of  106  Va.  this  court,  in  its 
opinion  delivered  by  Judge  AiVhittle,  said: 
"It  thus  appears  that  the  single  question 
presented  by  the  record  for  our  determina- 
tion is  whether  or  not  the  plaintiff  in  error 
was  engaged  in  the  business  of  a  labor 
agent  within  the  meaning  of  the  foregoing 
statute,  it  being  admitted  that  he  had  no 
license.  We  have  no  difficulty  in  resolving 
that  question  in  the  negative.  Indeed  it 
would  seem  clear  that  nothing  more  can  l)e 
predicated  of  the  transaction  than  that  it 
constituted  a  hiring  of  laborers  by  the 
construction  company,  the  principal, 
through  the  medinm  of  its  own  agent,  for 
the  lawful  prosecution  of  its  busines?s.  The 
case  is  controlled  by  the  maxim,  *(^iii 
facit  per  alium,  facit  per  se'  (Broom,  Le;ral 
Maxims,  818),  a  failure  to  observe  which 
in  such  case  would  impose  impossible 
restrictions  upon  corporations  and  natural 
persons  throughout  the  common  wealthy 
whose  businesses  necessitate  the  employ- 
ment of  large  numbers  of  laborers.  Cor- 
porations must  of  necessity  act  throu^^h 
agents,  and  it  is  wholly  impracticable  for 
individuals  engaged  in  large  affairs  person- 
ally to  hire  laborers  to  earry  on  their  work. 
If  the  doctrine  contended  for  were  main- 
tained, contractors  and  others  of  that  class 
would  be  compelled  either  to  rely  on  labor 
agents  to  secure  necessary  Ir'jor  or  else  go 
out  of  business.  It  cannot  be  inferred  that 
the  legislature,  if  within  its  competency, 
intended  to  place  such  unreasonable  limita- 
tions upon  these  essential  factors  in  the 
internal  improvement  of  the  state.  The 
purpose  of  the  statute  is  to  reach  a  class  of 
persons  who,  for  compensation,  conduct  the 
business  of  employing  laborers  for  other 
persons,  with  respect  to  whom  they  bear  no 
other  contractual  relation;  but  it  can  have 
no  application  to  a  principal  (whether  a 
corporation  or  natural  person)  who  in  pood 
faith  employs  such  laborers  for  his  own 
service  by  means  of  his  own  employee.  In 
such  case,  under  the  maxim  referred  to.  the^ 
acts  of  the  agent  are  the  acta  of  the  princi- 
pal. 

"The  differentiating  features  between  the 
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tvo  traosactionB  of  hiring  laborers  by  labor 
a^ou  and  by  one's  own  agent  may  be 
iUustrated  by  the  Instances  of  a  purchase  of 
nal  estate  through  a  real  estate  agent, 
whose  business  it  is  to  negotiate  sales  for 
aBTone  who  may  choose  to  engage  his  serv- 
ices, with  whom  and  his  patron  no  other 
contractual  relation  exists,  on  the  one  hand, 
and  a  purchase  by  a  principal,  through  his 
orn  private  agent,  on  the  other.  From  the 
former  the  state  exacts  a  license,  but  not 
from  the  latter.  In  our  opinion  the  stat- 
Qte  in  question  is  plainly  not  susceptible  of 
ibe  interpretation  placed  upon  it  by  the 
trial  court;  but  even  if  it  were  of  doubtful 
import,  being  a  law  imposing  a  license  tax, 
upon  familiar  principles  it  would  have  to  be 
^nstrued  strictly,  and  most  strongly 
against  the  state  and  in  favor  of  the  citi- 

It  IB  true  that  the  mere  fact  that  one  is 
employed  by  another  does  not  furnish  a 
Talid  test  of  whether  the  former  is  or  is 
Bot  engaged  in  his  own  business.  All  pro- 
fessional men  and  those  engaged  in  any  kind 
<f  work  for  others,  whether  skilled  or  un- 
^hiiled.  are  employed  by  others,  even  when 
ihe  fonner  are  engaged  in  their  own  busl- 
Bws.  When  one  is  employed  by  another, 
the  true  test  of  whether  the  former  is  en- 
iraged  in  his  own  business  or  the  business  of 
the  latter  is  the  character  of  the  employ- 
nif'tit.  Is  the  former  an  independent  con- 
tractor, and  as  such  in  the  employment  of 
another  and  doing  work  for  such  other;  or 


is  the  former  a  mere  servant  or  ordinary 
(employee  of  another?  That  is  the  true 
test.  In  the  case  first  stated,  the  person 
employed  is  engaged  in  a  business  of  his 
own  although  doing  work  for  another.  In 
the  second  case,  the  person  employed  is  en- 
gaged in  the  business  of  his  employer  and 
not  in  a  business  of  his  own.  The  principle 
on  which  this  distinction  rests  was  in- 
volved in  the  Watts  Case,  supra.  It  in- 
heres in  the  meaning  of  the  phrase  "engage 
in  business."  The  delineation  of  the  dis- 
tinction between  persons  who  are  in  the 
class  of  independent  contractors  and  those 
in  the  class  of  mere  servants  or  ordinary 
employees  has  been  so  often  pointed  out  in 
the  decisions  of  the  courts  on  the  subject 
and  the  discussions  of  it  by  textwr iters, 
and  is  so  well  understood,  that  it  is 
deemed  unnecessary  to  cite  authorities  here 
elaborating  such  distinction.  It  is  suf- 
ticient  to  say  that  it  is  manifest  that  the 
accused  in  the  instant  case  was  a  mere  serv- 
ant or  ordinary  employee  of  another  when 
engaged  in  the  work  as  civil  engineer  for 
which  he  was  indicted,  and  that  he  was  not 
so  engaged  as  an  independent  contractor. 
Hence  he  was  not  then  angaged  in  the 
business  of  civil  engineer  within  the  mean* 
ing  of  the  statute  under  which  he  was 
indicted. 

For  the  foregoing  reasons,  the  order  com- 
plained of  will  be  reversed,  and  the  case 
dismissed. 


Annotation— -Applicability  of  license  statute  or  ordinance  to  one  who  is 
not  in  the  general  practice  of  a  profession  or  trade,  but  is  employed 
exclusively  by  another. 


Kesearch  has  disclosed  no  ease  direct- 
ly in  point  with  Dbrrtck  v.  Com.  ante, 
-*^.  It  will  be  observed  that  in  that  case 
j-e  employee  was  rendering  services  to 
'-!3  employer  ezclttsively,  and  not  to  cus- 
tf^mers  of  the  employer.  In  other  words, 
;he  employer  only  was  concerned  direct- 
y  with  the  nature  or  character  of  the 
^'■Tvice  rendered.  The  question  whether 
^ueh  an  employee  must  take  out  a  li- 
'^m  seems  to  be  different  frora  that 
*tere  the  employee,  although  perform- 
ing services  for  the  employer's  financial 
*nefit,  serves  the  latter's  customers,  who 
3re  therefore  directly  interested  in  the 
naiure  or  character  of  the  service  per- 
*'jnned.  In  the  latter  case,  apparently 
'^e  purpose  of  many  license  statutes 
"'-uld  only  be  fulfilled  by  requiring  the 
employee  to  procure  a  license;  whereas 
^Q  the  former  case,  the  employee  mip^ht 
Cot  be  r^arded  as  within  the  meaning 
anfl  purpose  of  the  statute. 

U.A.1918D. 


The  cases  which  follow  are  of  the  class 
in  which  the  employee  served  directly  the 
public  as  customers  of  the  employer.  And 
it  will  be  observed  that  generally  in  them 
the  employee  was  held  to  be  within  the 
License  Statute.  They  are  cited  with 
the  recognition  that  they  are  of  a  dif- 
ferent class  from  the  case  of  Derrick  v. 
Com.  284,  and  chiefly  for  the  purpose  of 
illustrating  the  distinction  noted  above. 

Thus,  a  statute  imposing  an  annual 
license  fee  on  "every  insurance  adjuster, 
whether  employed  by  an  insurance  com- 
pany or  companies,  or  by  the  insured/' 
was  held  in  French  v.  Louisville  (1913) 
152  Ky.  12,  153  S.  W.  42,  to  apply  to 
one  engaged  in  the  business  of  adjust- 
ing insurance  losses,  though  he  was  em 
ployed  exclusively,  it  seems,  by  a  cor- 
poration organized  for  the  purpose  of 
adjusting  such  losses. 

It  was  held  in  Norwood  v.  State 
(1913)   70  Tex.  Crim.  Rep.  605,  158  S. 
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W.  270,  that  one  in  charge  of  a  hospital 
belonging  to  a  corporation  could  not 
defend  a  prosecution  for  practising 
medicine  without  authority  of  law,  on 
the  ground  that  the  treatment  in  ques- 
tion was  that  of  the  corporation. 

And  it  is  held  in  Hardin  v.  Radford 
(1911)  112  Va.  547,  72  S.  E.  101,  Ann. 
Cas.  1913B,  858,  that  one  who  transacts 
business  without  a  license,  where  a  li- 
cense is  required,  is  not  relieved  from 
the  consequences  by  showing  that  he 
acted  as  agent  for  another.  In  this  case 
the  defendant  occupied  a  regular  place 
of  business  and  conducted  daily  without 
a  license  the  business  of  selling  cider,  in 
violation  of  an  ordinance  imposing  a  li- 
cense tax  on  the  business  or  selling  ci- 
der; and  it  was  held  not  a  defense  that 
he  was  acting  merely  as  agent  for  an- 
other. 

In  a  prosecution  for  engaging  in  or 
carrying  on  the  business  of  a  dealer  in 
playing  cards  without  a  license,  in  vio- 
lation of  statute,  where  there  was  evi- 
dence that  the  defendant  was  a  clerk  in 
the  store  and  that  it  was  owned  by  his 
mother,  it  was  held  in  Den  tier  v.  State 
(1895)  112  Ala.  70,  20  So.  592,  that  it 
was  not  erroneous  to  refuse  an  instruc- 
tion that  if  the  jury  believed  that  the 
cards  sold  were  the  property  of  the 
mother  and  that  they  were  not  owned 
by  the  defendant,  that  they  were  sold  in 
her  store  in  which  she  was  doing  busi- 
ness, and  that  they  were  not  the  defend- 
ant's cards  nor  his  store,  and  that  the 
money  for  the  cards  went  to  her,  they 
must  find  the  defendant  not  guilty,  as 
he  was  not  a  dealer  in  playing  cards; 
the  court  saying  that  from  these  facts 
it  could  not  be  predicated  that  the  de- 
fendant was  not  a  dealer  in  playing 
cards. 

And  in  a  prosecution  for  engaging  in 
and  carrying  on  the  business  of  peddling 
without  a  license,  in  violation  of  statute, 
it  was  held  in  Keller  v.  State  (1898)  123 
Ala.  94,  26  So.  323,  that  to  constitute 
the  offense  it  was  not  necessary  that  the 
defendant  should  have  owned  the  goods 
peddled  or  have  any  interest  in  them, 
but  that  it  was  sufficient  if  he  traveled 
with  the  owner,  knowing  that  the  latter 
did  not  have  a  license,  and  aided  in  mak- 
ing sales  for  his  expenses. 

In  Derhick  v.  Com.  ante,  284,  the  occu- 
pation of  the  employee  was  such  that 
apart  from  the  question  of  the  effect  of 
the  exclusive  employment  there  would 
have  been  no  question  apparently  but 
that  a  license  was  required.  And  to  pre- 
sent the  precise  question  which  this  note 
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is  intended  to  cover,  it  should  be  as- 
sumed that  if  the  work  had  been  per- 
formed by  one  not  in  the  exclusive  em- 
ployment of  another  he  would  have  been 
within  the  license  statute  or  ordinance. 
Most  of  the  cases,  however,  which  dis- 
cuss the  question  whether  employees  are 
within  license  statutes  or  ordinances  in- 
volve the  question  also  as  to  the  nature 
of  the  service  performed  by  the  em- 
ployee. But  it  should  be  observed  that 
the  note  does  not  purport  to  cover  this 
broader  aspect  of  the  question.  For  ex- 
ample, as  illustrative  of  a  class  of  cases 
which  turn  chiefly,  it  seems,  on  the  na- 
ture of  the  service  performed  rather 
than  on  the  fact  of  the  employment,  at- 
tention is  called  to  Frank  v.  South 
(1917)  175  Ky.  416,  194  S.  W.  375,  in 
which  it  was  held  that  a  trained  nurse 
employed  by  a  licensed  physician  to  ad- 
minister anesthetics,  under  his  direction^ 
to  persons  upon  whom  he  performed  sur- 
gical operations,  was  not  engaged  in  the 
practice  of  medicine  within  the  meaniug^ 
of  a  statute  making  it  unlawful  for  any 
person  to  practise  medicine  without  a 
certificate  from  the  state  board  of  health. 

And  in  State  v.  Faatz  (1910)  83  Conn. 
300,  76  Atl.  295,  it  was  held  that  a  stat- 
ute providing  that  ''no  person  shall  en- 
gage in  the  practice  of  dentistry"  with- 
out a  license,  and  making  the  ''unlawful 
practice  of  dentistry  for  each  week"  a 
separate  offense,  was  not  violated  by  the 
performance  of  a  single  dental  operation 
by  an  employee  in  the  office  of  a  licensed 
dentist,  although  he  charged  a  fee  for 
such  services  for  hia  employer. 

The  question  as  to  who  must  procure 
a  plumber's  license  is  treated  in  a  note 
to  St.  Louis  V.  Bender,  44  L.B.A.(N.S.) 
1072.  See  also  later  ease  of  Louisville 
V.  Coulter  (1917)  177  Ky.  242,  L.R.A. 
1918A,  811,  197  S.  W.  819. 

As  to  right  of  unlicensed  physician  to 
act  as  employee  of  licensed  one,  see  note 
to  Gobin  v.  Oklahoma,  44  L.R.A.(N.S.) 
1089. 

As  to  whether  persons  engaged  in 
loaning  their  own  money  are  loan  brok- 
ers within  license  regulations,  see  note  to 
French  v.  Toledo,  26  L.R.A.(N.S.)   748. 

As  to  police  power  to  license  employ- 
ment agencies,  see  notes  to  People  ex  rel. 
Armstrong  v.  Warden,  2  L.R.A.(N.S.) 
859;  Spokane  v.  Macho,  21  L.R.A.(N.S.) 
263,  and  People  v.  Brazee,  L.R.A.1916E, 
1150.  The  case  of  Watts  v.  Com  (1907) 
106  Va.  851,  56  S.  E.  223,  Ann.  Cas. 
1914B,  738,  upon  which  the  court  relies 
largely  in  Derrick  v.  Com.  ante,  284,  is 
cited  in  the  note  in  21  L.R.A.(N.S.)  263. 
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An  act  for  licensing  junk  dealers  and 
traders  was  held  in  State  v.  Rosenbaum 
(1907)   80  Conn.  327,  15  L.E.A.(N.S.) 


288,  125  Am,  St.  Rep.  121,  68  Atl.  250, 
Qto  to  apply  to  their  bona  fide  employees. 

R.  E.  k 
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ELSIE  BURR,  Plflf.  in  Err^ 

V. 

BURL  PHARES. 
(_  w.  Va.  — ,  94  S.  E.  30.) 

Bastardy  ^  compromise  of  claim. 

1.  In  thiB  state  and  in  states  with  like 
or  similar  statutes  the  mother  of  a  bastard 
child  may  compromiBe  and  settle  with  the 
reputed  father  her  claim  for  damages 
against  him. 

For  other  ca^es,  see  Compromise  and  Settle- 
ment, in  Dig.  1-52  N.  8. 

Same  ^  fairness  of  contract. 

2.  But  to  preclude  her  from  institut- 
ing and  prosecuting  bastardy  proceedings 
against  her  seducer  such  contract  must  be 
fair,  free  from  fraud  and  deceit,  and  found- 
ed upon  a  good  and  sufficient  consideration. 
For  other  cases,  see  Compromise  and  Settle- 
ment, in  Dig.  1-52  X.  8. 

Same  ^  Insufficiency  of  consideration. 

3.  Upon  the  facts  and  circumstances 
Bhown  in  this  case  the  consideration  of  $25 
for  a  complete  release  held  not  to  constitute 
a  sufficient  consideration  therefor,  and  that 
it  was  error  to  set  aside  the  verdict  of 
^iiilty  found  by  the  jury. 

For  other  cases,  see  Compromise  and  Settle- 
ment, in  Dig,  1-52  N,  8. 

(October  23,  1917.)  - 

ERROR  to  the  Circuit  Court  for  Randolph 
County  to  review  a  judgment  setting 
aside  a  verdict  of  guilty  and  awarding  a 
oew  trial  in  a  bastardy  proceeding.  Re- 
versed.        / 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  M.  Cunningham  and  Neil 
Cunnlnsrham,  for  plaintiff  in  error: 

In  a  clear  case  of  abuse  of  discretion  in 
setting  aside  a  verdict  and  awarding  a  new 
trial,  the  court  will  reverse  the  judgment 
of  the  lower  court  and  correct  the  error. 

Henderson  v.  Hazlett,  75  W.  Va.  250,  83 
S.  £.  907;  Varney  v.  Hutchinson  Lumber  & 
iDg.  Co.  64  W.  Va.  417,  63  S.  E.  203; 
Pleasants  v.  Clements,  2  Leigh,  474. 

Mr.  James  Coberly,  for  defendant  in 
error: 

Since  the  mother  of  a  bastard  child  has  a 

Headnotes  by  Milxeb,  J. 

Note.  ^  As  to  right  of  the  parties  to 
compromise  or  settle  Imetardy  proceedings, 
see  annotation  following  this  case,  post, 
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right  to  compromise  and  dismiss  bastardy 
proceedings  after  the  same  have  been  insti- 
tuted by  her,  it  cannot  be  said  that  she  does 
not  have  the  right  to  make  such  compro- 
mise prior  to  the  institution  of  such  pro- 
ceedings, or  that  such  compromise  will  not 
constitute  a  complete  bar  to  such  proceed- 


ings. 


Billingslev  ▼.  Cleland,  41  W.  Va.  234, 
23  S.  E.  812. 

One  who  signs  a  document  cannot  say  he 
does  not  understand  its  import  or  effect;  if 
he  knows  or  by  inquiry  might  have  known 
its  nature,  he  cannot  invoke  his  negligence 
to  impeach  it  by  calling  his  ovra  negligence 
some  one  else's  fraud. 

Rutherford  v.  Rutherford,  55  W.  Va.  56, 
47  S.  E.  240;  Dixon  v.  Wilmington  Sav.  & 
T.  Co.  115  N.  C.  274,  20  S.  E.  404;  Bishop, 
Contr.  §  346;  Spitze  V.  Baltimore  &  O.  R. 
Co.  75  Md.  162,  32  Am.  St.  Rep.  378,  23  Atl. 
307;  2  Black,  Rescission  &  Cancelation, 
§  384. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

In  a  bastardy  proceeding  begun  pursuant 
to  chapter  80  (§§  3927-3932)  of  the  Code, 
defendant  pleaded  not  guilty,  and  also  that 
before  the  commencement  of  said  proceeding 
he  had  paid  the  plaintiff  $25  and  other  con- 
siderations, which  she  accepted  **in  full 
satisfaction  and  discharge  of  said  action.** 

On  the  trial  plaintiff  proved,  and  defend- 
ant did  not  deny,  that  he  was  the  father  of 
the  bastard  child.  So  that  the  onlv  issue 
upon  which  the  defendant  relied  was  that 
raised  by  his  plea  of  satisfaction  and  dis- 
charge for  the  consideration  alleged. 

To  sustain  this  plea  defendant  introduced 
in  evidence  a  paper  writing,  signed  by  the 
plaintiff,  as  follows: 

"This  article  of  agreement  made  and  en- 
tered into  this day  of  August  3,  1916, 

by  and  between  Elsie  Burr,  party  of  the  first 
part,  and  Burl  Phares,  party  of  the  second 
part. 

**Whereas,  the  said  Elsie  Burr  was  on  the 
30th  day  of  June,  1916,  delivered  of  a  child 
and  of  which  said  child  the  said  party  of 
the  second  part  is  the  father. 

"Witnesseth,  That  for  and  in  consider- 
ation of  the  sum  of  $25,  the  said  party  of 
the  first  part  does  hereby  release  said  party 
of  the  second  part  from  an  action  in  bas- 
tardy which  she  may  have  against  him,  and 
accepts  the  same  as  a  full  and  complete 
compromise  of  her  claims  for  damages  or  in 
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bastardy,    against    him."      Signed:    ''Elsie 
Burr." 

He  also  swore  that,  in  addition  to  the 
money  consideration  expressed  in  the  paper, 
he  agreed  to  give  her  money  as  she  needed  it. 
In  another  place  he  says:  "I  told  h^r  per- 
sonally that  I  would  give  her  money  when 
she  needed  it,  but  it  is  not  in  the  contract." 

The  facts  and  circumstances  attending  the 
obtaining  of  the  paper  writing  were  that: 
Being  a  resident  of  the  state,  and  for  fear  of 
bastardy  proceedings,  defendant  left  and 
went  to  Cumberland,  Maryland,  where  he  re- 
ceived employment  as  a  mechanic  in  rail- 
road shops.  In  the  meantime  plaintitT 
wrote  liim  letters,  but  received  no  replies. 
Finally,  being  anxious  to  return  to  Elkins, 
West  Virginia,  his  home  and  that  of  plain- 
tiff, he  sent  his  brother  Thomas  to  see  her 
and  endeavor  to  get  a  settlement,  providing 
him  $40  to  give  her  and  offering  more  if 
necessary,  to  secure  a  settlement.  She  de- 
clined to  treat  with  the  brother,  though  he 
says  she  suggested  that  he  have  a  contract 
prepared  and  perhaps  she  would  and  per- 
haps she  would  not  sign  it.  She  denies  she 
suggested  the  paper,  or  promised  to  sign  it, 
or  had  anything  to  do  with  having  it  pre- 
pared. Shortly  afterwards,  however,  she 
wrote  a  letter  to  defendant,  referring  to  the 
recent  visit  of  his  brother,  and  in  which  she 
says  he  wanted  her  to  sign  a  release  and 
that  she  had  declined,  but  requested  him  to 
come  to  see  her  himself,  that  she  would  have 
nothing  to  do  with  his  brother  or  with  any- 
one except  himself  toward  a  settlement.  She 
suggested  marriage,  etc.,  and  it  is  plainly 
to  be  seen  she  was  anxious  to  get  him  to 
come  back  to  her;  she  assured  him  that  she 
had  no  intention  to  cause  his  arrest  and 
that  he  was  free  to  come  home  at  anv  time. 

A  few  days  afterwards  defendant  re- 
turned, and  went  to  the  home  of  plaintiff's 
father,  a  poor  man  without  means,  was  met 
by  plaintiff's  sister,  and  conducted  into  the 
house,  where  he  was  met  by  plaintiff  with 
the  child  in  her  arms,  and  where  he  suc- 
ceeded in  getting  her  to  sign  the  paper.  Her 
statement  is:  "He  asked  me  to  sign  the 
contract  and  he  asked  to  let  the  baby  down 
while  I  signed  the  contract,  and  I  signed 
the  contract  in  consideration  that  he  would 
do  what  was  right.  I  hadn't  had  the  baby 
cart  paid  for  and  he  said  to  pay  for  the  baby 
cart  and  do  whatever  I  wanted  to  with  the 
rest  of  the  money.  ...  I  thought  it  was 
a  receipt  showing  him, — showing  I  would 
not  have  the  police  arrest  him  at  the  sta- 
tion. He  said:  'whenever  you  are  away 
from  home  and  know  you  can*t  come  back, 
its  pretty  bad;  take  it  on  yourself,  if  you 
was  that  way.'  He  never  mentioned  to  me 
about  coming  to  him  for  money." 
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She  further  says  she  thought  it  was  a  re- 
oeipt  so  he  could  come  home,  that  she  did 
not  understand  some  of  the  words,  as  "bas- 
tardy," and  that  if  she  had  understood  the- 
character  of  the  paper  and  what  was  in- 
tended by  it  she  never  would  have  signed  it. 

The  evidence  shows  that  she  was  alone^ 
rather  unsophisticated,  if  not  ignorant,  and 
had  not  nought  or  obtained  the  assistance  of 
counsel  or  the  advice  of  father  or  friend,  and 
signed  the  paper  under  considerable  excite- 
ment, due  to  the  circumstances,  and  the  un- 
expected presence  of  the  defendant. 

On  the  trial  the  jury  found  defendant 
guilty  and  on  motion  of  the  defendant  the 
trial  court  set  aside  the  verdict  and 
awarded  defendant  a  new  trial,  and  plain- 
tiff appeals. 

The  law  here  and  in  other  jurisdictiona 
with  similar  statutes  seems  to  be  that 
though  the  primary  object  of  the  statute  ia 
to  protect  the  public  against  the  burden  of 
supporting  and  maintaining  illegitimate 
children,  yet  it  is  so  far  in  the  interests  of 
the  mother  that  she  becomes  the  beneficiary 
and  she  alone  can  institute  the  proceedings. 
And  all  authorities  agree  that  she  may  at 
least  compromise  her  right,  if  not  the  coun- 
ty's, and  settle  her  claims  out  of  court,  at 
least,  before  suit  brought.  .Billingsley  v. 
Clelland,  41  W.  Va.  234,  23  S.  W.  812;  Bratt 
V.  Cornwell,  68  W.  Va.  641,  70  S.  E.  271; 
Ingwaldson  v.  Skrivseth,  7  K.  D.  388,  75  N. 
W.  772;  Rohrheimer  v.  Winters,  126  Pa. 
253,  17  Atl.  6D6;  Hendrix  v.  People,  9  111. 
App.  42;  Spalding  v.  Fitch,  1  Root,  319; 
Black  Hawk  County  v.  Cotter,  32  Iowa,  12-5 ; 
Humphrey  v.  Kasson,  26  Vt.  760;  Sherman 
V.  Johnson,  20  Vt.  567;  Burgen  v.  Straug- 
han,  7  J.  J.  Marsh,  583;  Holmes  v.  State,  2 
G.  Greene,  501;  Hays  v.  McFarlan,  32  Ga. 
699,  79  Am.  Dec.  317;  Flint  v.  Pierce  (Sup.) 
136  N.  Y.  Supp.  1056,  2  A.  R.  C.  463,  and 
note;  Allison  v.  Bryan,  21  Okla.  557,  18 
L.R.A.(X.S.)  931,  97  Pac.  282,  17  Ann.  Cas. 
468. 

While  the  principal  point  presented  here, 
namt'lv,  the  sufficiencv  of  the  consideration 
necessary  to  support  such  a  contract,  does 
not  seem  to  have  been  directlv  involved  or 
decided  in  anv  of  the  cases  cited,  vet  fraud 
and  deceit  was  involved  in  some  of  them. 
Nevertheless,  the  text-writers  and  the  cyclo- 
paedias of  the  law, have  deduced  from  thenr 
the  general  rule  that,  in  order  to  preclude 
the  mother  of  a  bastard  child  from  prosecut- 
ing such  proceedings,  the  contract  must  be 
grounded  upon  a  good  and  sufficient  consid- 
eration. 5  Cyc.  647 ;  3  R.  C.  L.  p.  749,  §  28. 
In  Black  Hawk  County  v.  Cotter,  32  lowa^ 
125,  the  holding  was  that  '*The  mother  of 
an  illegitimate  child  may,  by  a  fair  settle- 
ment, founded  upon  a  reasonable  consider- 
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ation  witli  the  putative  fatJier,  preelude 
herself  and  the  oounty  from  the  right  to 
maintain  a  proceeding  under  the  provisions 
of  the  statute  relating  to  bastardy  to  se- 
cure to  her  the  maintenance  of  the  child." 
The  law  being  for  the  protection  of  both 
the  state  and  the  mother,  can  it  be  said 
that  the  contract  relied  on  here  was  fair 
and  founded  on  sufficient  consideration  to 
preclude  plaintiff?  Defendant  was  thirty - 
five  years  of  age;  she  was  twenty-two  years 
of  age;  he  admits  that  he  promised  more 
than  he  covered  by  the  contract ;  she  says  he 
promised  her  he  would  do  right.  Accord- 
ing to  her  evidence  she  thought  she  was  sign- 
ing a  receipt  for  money  paid;  his  purpose 
was  to  get  a  paper  from  her  that  would 
forever  discharge  him  from  any  further  ob- 
ligation to  support  and  maintain  his  illegiti- 
mate child.  That  he  practised  some  decep- 
tion upon  her  we  think  is  clear.    Admittedly 


the  paper  does  not  cover  his  entire  contract, 
although  he  now  pleads  it  in  defense  of  the 
action.  A  just  and  fair  consideration  would 
be  such  sum  as  the  court  might  justly  im- 
pose upon  him  for  the  maintenance  of  the 
child  until  it  arrives  at  the  age  of  seven 
years.  We  judicially  krow  that  $25  in 
theee  times  at  least,  or  at  any  time,  would 
not  go  far  in  maintaining  a  child  iu  the 
humblest  manner.  Our  opinion  is  that  the 
contract  pleaded  does  not  measure  up  to 
the  requirements  of  the  law  and  constitutes 
no  bar  to  the  present  proceedings. 

Our  conclusion  is  to  reverse  the  judgment 
setting  aside  the  verdict,  and  to  reinstate 
the  same,  and  to  remand  the  case  with  di* 
rection  to  enter  such  judgment  as  will  be 
fair  and  just,  taking  into  oon8iderati<m  the 
amount  already  paid  plaintiff,  and  for  such 
further  action  therein  as  the  statute  con- 
tonplates  and  requires. 


Annotation — ^Right  of  the  paitiet  to  compromise  or  settle  bastardy 

proceedybgs. 


J.  IntrodueUMry,  2^1. 
II.  ^<nrer  to  aetUe: 

a.   In  generalf   293. 

h.   Settlement  as  a  har^   298, 

c.  Settlement  as  a  consideration, 

aoo. 

€U  Settlement  by  infant,  302. 
€•  Settlement  by  married  woman, 
303. 

I,  Introductory. 

The  question  of  the  power  of  parties 
over  bastardy  proceedings  arises  in  two 
connections :  First,  the  power  to,  termi- 
nate the  prosecution;  second,  the  power 
to  eontraet  with  reference  thereto  so  as 
to  make  the  agreement  to  terminate  the 
prosecution  a  consideration  for  the 
agreement  of  the  other  party  to  do  cer- 
tain things.  It  seems  clear  that  if  the 
mother  has  no  power  to  terminate  the 
bastardy  proceedings,  an  agreement  of 
the  father,  based  upon  her  agreement  so 
to  terminate  the  proceedings,  is  without 
consideration  and  therefore  unenforce- 
able. It  must  be  remembered  in  this 
connection,  however,  that  the  consider- 
ation may  be  something  other  than  the 
agreement  of  the  mother  to  terminate 
the  proceedings;  for  example,  to  cease 
her  connection  therewith,  but  not  to 
terntinate  the  same.  Agreements  based 
upon  such  a  consideration  do  not  strict- 
ly raise  the  question  as  to  the  power 
over  the  bastardy  proceedings. 

It  may  be  stated  generally  at  this 
point  in  the  discussion  that  at  common 
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law  the  putative  father  is  under  no  legal 
obligation  to  support  a  bastard  child; 
that  duty  rests  upon  the  mother.^  Any 
legal  obligation  to  support  a  bastard 
cbild  that  may  rest  upon  the  putative 
father  is  a  statutory  one.  This  obliga- 
tion is  usually  enforced  by  what  is 
known  as  a  bastardy  proceeding.  ^^  The 
power  of  the  mother  to  control  this  pro- 
ceeding is  by  some  statutes  regulated  by 
express  provisions  with  reference  to 
compromise.  In  the  absence  of  such  an 
express  provision,  her  power  to  control 
it  depends  upon  the  theory  of  the  stat- 
ute. If  the  theory  of  the  statute  is  to 
confer  upon  the  mother  a  means  of  ob- 
taining assistance  in  or  relief  from  the 
support  of  the  child,  she  has  absolute 
power  over  it.  If,  on  the  other  hand, 
the  theory  is  to  impose  a  liability  upon 
tbe  father  for  the  maintenance  of  the 
child  so  that  it  may  not  become  depend- 
ent upon  the  public,  the  public  has  an 
interest  in  the  proceeding  which  cannot 
be  affected  by  any  agreement  that  the 
mother  may  make.  In  statutes  which 
combine  these  purposes,  the  mother  may 
compromise  the  proceeding  so  far  as  her 
right  is  concerned,  but  she  cannot  bv 
her  compromise  or  release  interfere  witn 
the  rights  of  the  public. 
An  illustration  of  the  foregoing  prin- 


1  3  R.  C.  ti.  p.  748,  §  27. 

la  See  note  to  State  ex  rel.  Patterson  v^ 
Pickering,  40  L.R.A.(N.S.)  144,  on  limiU- 
tion  applicable  to  bastardy  proceedings  or 
action  to  compel  support. 
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ciples  appears  in  case  of  a  bond  which 
in  some  cases  is  given  by  the  putative 
father  for  the  support  of  the  child ;  it 
is  held  that  such  a  bond  cannot  be  com- 
promised by  the  mother.  Accordingly  a 
release  by  the  mother  is  no  defense  to  an 
diction  by  the  commissioners  of  public 
charities  on  the  bond,*  nor  to  an  order 
of  the  court  directing  a  payment  for  the 
support  of  the  child ; '  but  the  mother 
may  compromise  or  release  any  sum  due 
her  under  the  bond.*  Further  illustra- 
tions of  this  principle  appear  through- 
out the  note.^ 

Where  the  defendant  in  the  bastardy 
proceeding  denies  the  paternity  of  the 
child,  the  paternity  is  a  question  to  be 
decided  in  the  case.  The  liability  of  the 
defendant  depends  upon  whether  or  not 
he  is  the  father  of  the  child.  A  com- 
promise before  this  fact  is  determined 
does  not  necessarily  admit  the  pater- 
nity; the  defendant  may  prefer  to  settle, 
and  if  he  does  so  without  admitting  the 
paternity,  it  seems  that  question  remains 
undetermined.  If,  therefore,  the  com- 
promise terminates  the  proceeding  so  that 
no  proceeding  can  thereafter  be  begun 


against  the  defendant,  it  seems  to  neees- 
sarily  follow  that  the  power  of  the  pub- 
lic authorities  to  impose  any  liability 
upon  this  defendant  is  at  an  end,  for 
there  is  then  no  proceeding  in  which  the 
paternity  of  the  child  can  be  fixed  upon 
him,  and  without  this,  there  is  no  liabil- 
ity. The  only  logical  theory  to  adopt 
under  a  statute  the  purpose  of  which 
is  to  impose  a  liability  upon  the  father 
of  an  illegitimate  child  for  its  suppoiL 
is  that  the  mother  has  not  the  power  to 
compromise  the  proceeding  and  finally 
terminate  the  same.  The  public  authori- 
ties may  however,  by  permitting  a  bas- 
tardy proceeding  to  be  dismissed,  pre- 
clude themselves  from  denying  that  it 
was  rightfully  dismissed,  as  frequently 
by  virtue  of  statute  a  failure  to  prose- 
cute terminates  a  proceeding. 

Some  cases  have  ma^  the  right  to 
compromise  depend  upon  whether  the 
compromise  is  made  before  or  after  the 
bastardy  proceedings  have  been  begun. 
This  is  expressly  provided  in  some  stat- 
utes. 

While  there  is  some  dispute  as  to  the 
nature   of   a   bastardy   proceeding,    the 


«In  New  York  v.  Celia  (1898)  23  Misc. 
138,  50  N.  Y.  Supp.  637,  the  court  states 
that  the  bond  was  not  given  for  the  support 
of  the  mother;  that  she  was  not  a  party  to 
it  and  had  no  interest  in  it,  and  cannot 
therefore  in  any  way  affect  it,  either  in 
its  operation,  force,  or  continuance. 

«In  State  v.  Harshaw  (1839)  20  N.  C. 
506  (4  Dev.  &  B.  L.  371),  the  court  states 
that  the  bond  is  taken  for  the  indemnity 
of  the  county,  and  the  orders  are  made  for 
the  benefit  of  the  child  or  of  such  person 
as  the  court  may  direct  the  money  to  be 
paid  to,  either  for  the  past  or  prospective 
maintenance;  that  the  order  of  the  court 
in  favor  of  a  particular  person  is  the  sole 
foundation  of  the  right  of  that  person  to 
the  money,  and  before  such  an  order  no 
person  can  gjve  an  acquittal,  strictly  speak- 
ing, for  the  maintenance  of  the  child,  or 
any  part  of  it.  It  is  further  stated  to  be 
true  ordinarily  that  the  mother  keeps  the 
child,  so  as  to  authorize  her  to  ask  that 
the  order  may  be  made  in  her  favor;  and 
that,  in  anticipation  that  it  will  be  so 
made,  it  is  perhaps  not  infrequent  for  the 
father  voluntarily  to  make  to  the  mother 
some  payment;  and  in  cases  where  that 
has  been  done,  it  may  properly  influence 
the  court  in  saying  what  further  sum  he 
should  pay  her  if  it  shall  happen  that  the 
child  is  supported  by  her,  but  that  is  the 
only  effect  it  can  hAve.  It  certainly  can- 
not operate  as  a  bar  to  the  power  of  the 
court  to  make  whatever  order  in  the  prem- 
ises the  maintenance  of  the  child  or  a  just 
compensation  to  the  person  who  may  have 
maintained  the  child  may  seem  to  the  court 
to  require. 

4  State  v.  Ellis  (1851)  34  N.  C.  (12  Ired. 


L.)  264,  holding  that  the  mother  might 
compromise  with  the  putative  father  and 
release  him  from  the  payment  of  an  amount 
directed  to  be  paid  her  by  the  co\u*t. 

*  See  infra,  text  to  notes  37  et  seq.  par- 
tieularlv. 

The  statute  involved  in  \^Tieelwright  v. 
Sylvester  (1862)  4  Allen  (Mass.)  59,  au- 
thorized the  commissioners  to  prosecute  a 
bastardy  action,  and  provided  that  the 
complaint  should  not  be  withdrawn,  dis- 
missed, or  settled  by  agreement  of  the 
mother  and  the  putative  father  without 
consent  of  the  commissioners  unless  pro- 
vision should  be  made  to  the  satisfaction 
of  the  court  to  relieve  and  indemnify  the 
commonwealth  of  and  from  all  chaigea  for 
the  maintenance  of  the  child  and  for  the 
cost  of  complaint  and  prosecution.  In  dis- 
cussing this  statute,  the  court  states  that 
the  complaint  in  a  bastardy  proceeding  is 
authorized  for  two  purposes:  first,  to  secure 
to  the  mother  the  assistance  of  the  putative 
father  of  her  bastard  child  in  providing 
for  its  support;  and  secondly,  to  indemnify 
the  commonwealth  against  the  expense 
which  might  be  occasioned  by  reason  of 
the  child's  beinff  a  public  charge.  The  court 
continues:  "The  first  purpose  is  personal 
to  the  complainant,  and  the  claim  could  be 
settled  upon  any  terms  to  which  she  would 
agree.  .  .  .  The  second  is  dependent 
wholly  upon  the  statute,  and  the  authority 
of  the  plaintiff  to  act  in  the  premises  was 
derived  exclusively  from  that  source.  He 
had  a  right  to  require  an  indemnity  for 
the  commonwealth  *to  the  satisfaction  of 
the  court.'  "  The  commissioner  took  a  note 
payable  to  himself  and  the  note  was  held 
void. 
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weight  of  authority  treats  the  proceed- 
ing as  civil  in  its  nature.®  It  is  so  treat- 
ed in  a  great  majority  of  the  eases 
within  the  scope  of  this  note  that  have 
considered  the  question^  Some  eases  go 
merely  to  the  extent  of  stating  that  bas- 
tardy proceedings  partake  more  of  the 
nature  of  civil  than  of  criminal  proceed- 
ings.' The  rules,  therefore,  which  gov- 
ern criminal  proceedings,  are  not  appli- 
cable to  prevent  a  settlement  of  a  bas- 
tardy proceeding  by -the  parties. 

The  bastardy  proceedings,  being  civil 
in  nature,  are,  so  far  as  they  are  for  her 
benefit,  within  the  control  of  the  mother; 
contracts  that  may  be  made  between  her 
and  the  putative  father  with  reference 
thereto  are  not  in  contravention  of  pub- 
lie  policy  or  public  morals.^  Notes  given 
by  the  putative  father  in  settlement  of  a 
bastardy  proceedings  begun  against  him 


are  not  invalid  as  violating  public  pol- 
icy.*® Notes  given  to  prevent  the  bas- 
tardy proceedings  violate  no  public  pol- 
icy.*^ But  an  agreement  as  to  future 
support,  made  after  proceedings  begun, 
has  been  held  invalid  as  opposed  to  pub- 
lic policy." 

II,  Pouter  to  settle* 

a.   In  general. 

First,  considering  generally  the  power 
of  the  parties  to  compromise  or  settle 
the  proceeding,  it  appears  that,  accord- 
ing to  the  view  sustained  by  a  majority 
of  courts,  in  the  absence  of  a  statute 
expressly  regulating  the  right  of  the 
parties  to  compromise  or  settle  a  bas- 
tardy proceeding,  the  parties  have  snoh 
right,  either  before^  or  after  the  pro- 
ceedings are  begun. *^    The  court  in  one 


e  3  R.  C.  L.  p.  750,  §  30. 
f  Burgen    v.    Straiighan    (1832)    7    J.    J. 
Marsh.   (Ky.)   583;   Com.  v.  Turner   (1836) 

4  Dana  (Ky,)  511;  Wilbur  v.  Crane  (1832) 
13  Pick.  (Mass.)  284;  Holcomb  v.  St  imp- 
son  (1836)  8  Vt.  141;  Billingsley  v.  Clell- 
and    (1895)  41  W.  Va.  234»  23  S.  £.  812. 

Ilamden  v.  Merwin  (1887)   54  Conn.  418, 

5  Atl.  670,  holding  that  the  putative  father 
who  had  contracted  to  support  the  child 
could  not  defend  an  action  on  his  agree- 
ment, on  the  theory  that  the  agreement 
was  void  because  based  upon  an  agreement 
not  to  institute  any  criminal  proceeding 
against  Mm  on  account  of  the  illegitimate 
child. 

Van  £pps  v.  Redfield  (1896)  68  Conn. 
39,  34  L.R.A.  360,  35  Atl.  809,  holding  the 
agreement  of  the  mother  not  to  enforce 
her  right  by  bastardy  proceeding  a  sufTicient 
consideration  for  the  agreement  of  the 
father  to  convey  land  to  the  motlier. 

It  is  stated  obiter  in  Holmes  v.  State 
aS50)  2  G.  Greene  (Iowa)  501,  that  a 
bastardy  proceeding  is  a  civil  suit,  although 
in  form  the  state  is  a  party  to  it;  and  that 
the  mother  may  dismiss  the  prosecution, 
settle  the  matter,  and  release  the  defendant 
if  she  chooses,  or,  if  judgment  is  obtained, 
receipt  it  in  full,  and  the  state  cannot  in- 
terfere  or  prevent  it. 

See  also  Jones  v.  Peterson  (1002)  117 
Ga.  58,  43  S.  E.  417,  infra,  text  to  notes 
29,  30. 

8  Robinson  v.  Crenshaw    (1832)    2   Stew. 

6  P.  (AU.)  276. 

9  Van  Epps  v.  Redfield  (Conn.)  supra; 
Hargroves  v.  Freeman  (1852)  12  Ga.  342; 
Hays  V.  McFarlan  (1861)  32  Ga.  699,  79 
Am.  Dec.  317;  Coleman  v.  Frum  (1842)  4 
IlL  378;  State  ex  rel,  Rengstorf  v.  Weber 
(1918)  —  Neb.  — ,  L.R.A.— ,  — ,  166 
X.  W.  120;  Rohrheimer  v.  Winters  (1889) 
126  Pa.  253.  17  Atl.  606;  Billingsley  v. 
Clelland  (1896)  41  W.  Va.  234,  23  S.  E. 
812;  Meyer  v.  Meyer  (1905)  123  Wis.  548, 
102  N.  W.  52. 

An  agreement  between  the  father  of  the 
mother   of    the   illegitimate   child    and   the 
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putative  father,  by  which  the  father  released 
his  cause  of  action  for  seduction  and  agreed 
to  support  the  child  and  to  discourage  the 
mother  from  swearing  the  child  onto  the 
putative  father,  and  the  putative  father, 
in  consideration  thereof,  conveyed  a  tract 
of  land  to  the  father,  was  held  not  to  vio- 
late public  policy,  in  Self  v.  Clark  (1856) 
55  N,  C.  (2  Jones  Eq.)  309.  Under  the 
law  the  mother  was  not  obliged  to  swear 
the  child  upon  the  putative  father  provided 
she  paid  a  small  nne  and  gave  bonds  for 
the  maintenance  of  the  child. 

A  consideration  for  a  note  whidi  consist- 
ed of  an  agreement  to  abandon  the  prose- 
cution of  a  bastardy  proceeding  is  not  such 
an  illegal  consideration  as  voids  the  con- 
tract, especially  where  the  statute  author- 
ized the  attorney  general  to  enter  a  nolle 
prosequi  in  a  prosecution  for  bastardy  "on 
agreement  between  the  parties,"  after  in- 
dictment found.  Maurer  v.  Mitchell  (1845) 
9  Watts  &  S-  (Pa.)  69. 

10  Robinson  v.  Crenshaw  (Ala.)  supra; 
Ashburne  v.  Gibson  (1830)  9  Port.  (Ala.) 
549;  Heaps  v.  Dunham   (1880)   95  111.  583. 

11  Hargroves  v.  Freeman  (1852)  12  Ga. 
342;  Hays  v.  McFarlan  (1861)  32  Ga.  699, 
79  Am.  Dec.  317;  Burgen  v.  Straughan 
(1832)  7  J.  J.  Marsh.   (Ky.)   583. 

W  Barber  v.  State   (1865)  24  Md.  383. 

MHcndrix  v.  People  (1881)  9  111.  App. 
42. 

14 Robinson  v.  Crenshaw  (Ala.)  supra; 
Wilson  v.  Judge  of  County  Ct.  (1851)  18 
Ala.  757;  Martin  v.  State  (1878)  62  Ala. 
119;  Coleman  v.  Frum  (1842)  4  111.  378; 
Baker  v.  Roberts   (1860)   14  Ind.  552. 

In  Billingsley  v.  Clelland  (1895)  41  W. 
Va.  234,  23  S.  E.  812,  Bent,  J.,  after  stat- 
ing that  the  only  reason  a  county  court 
would  have  the  right  to  prosecute  a  bas- 
tardy proceeding  independent  of  and  against 
the  mother's  will  would  be  because  the  child 
was  already  or  likely  to  become  a  county 
charge,  continues  that  after  such  a  pro- 
ceeding has  been  instituted  in  the  name 
of  the  mother  and  carried  on  in  her  name 
without  intervention  by  the  county  court^ 
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case"  states  that  "without  now  hold- 
ing that  the  mother  of  an  illegitimate 
child  may  settle  in  full  with  the  father 
so  as  to  bind  the  county  of  the  birth  and 
all  others  thereby,  yet  we  are  af  the 
opinion  that,  since  the  proceeding  is  a 
civil  one,  'of  a  summary  nature,  to  se- 
cure to  the  woman  a  speedy  remedy  for 
the  support  of  her  infant  child,'  that  she 
may,  by  a  fair  settlement  upon  a  rea- 
sonable consideration,  preclude  herself 
and  the  county  from  the  right  to  main- 
tain this  proceeding  in  order  to  secure 
to  her  the  maintenance  of  the  child/'  As 
will  be  shown  infra,  the  right  to  settle 
is  by  some  courts  made  to  depend  upon 
the  time  the  settlement  is  made.  Some 
statutes  expressly  provide  for  this. 

That  the  mother  may  settle  the  pro- 
ceedings is  held  under  statutes  which 
vest  a  discretion  in  the  mother  as  to  be- 
ginning the  proceeding,  but  prescribe  a 
penalty  where  it  is  found  in  the  bastardy 
proceeding  that  the  defendant  is  the 
father  of  the  child,  of  a  stated  sum  year- 
ly for  the  benefit  of  the  child,  to  be  se- 
cured by  bond,  payable  to  the  court,  the 
money  to  be  subject  to  the  court's  order, 
and  not  to  be  paid  to  the  mother."  One 
court,^*'  after  reviewing  such  a  statute, 
states  that  "from  the  directions  of  the 
statute  and  the  nature  of  the  subject,  it 
results  that  the  mother,  in  all  such  cases, 
is  vested  with  a  full  discretion  to  make 
complaint  or  not ;  and,  after  making  the 
charge,  to  prosecute  or  abandon  it  at 
pleasure." 

Some  statutes  give  the  overseers  of 
the  poor  the  right  to  commence  a  bas- 
tardy proceeding,  or  intervene  and  con- 


trol and  manage  one  commenced  by  the 
mother,  if  they  judge  the  interest  of  the 
town  to  require  it.  If  the  overseers  do 
not  intervene  in  a  proceeding  begun  by 
the  mother,  she  may  settle  the  same." 
A  statute  denying  to  the  mother  the 
right  to  compromise  until  three  months 
after  the  arrest  of  the  putative  father, 
or  after  the  overseers  of  the  poor  have 
commenced  or  controlled  the  prosecu- 
tion, or  declaring  such  compromise  void 
as  against  the  overseers  of  the  poor,  is 
held  to  implicitly  recognize  the  right  of 
the  mother  to  make  a  valid  compromise 
in  regard  to  all  other  persons."  If  the 
overseers  of  the  poor  do  not  intervene 
within  the  three  months,  the  mother  may 
settle  the  proceeding.***  But,  under  the 
Vermont  Statute  of  1B43,  her  power  to 
settle  is  limited  to  her  own  rights;  she 
cannot  release  the  right  that  the  over- 
seers of  the  poor  have  against  the 
father.*! 

The  legislature  of  Pennsylvania  early 
enacted  a  statute  authorizing  the  attor- 
ney general  to  enter  a  nolle  prosequi  in 
prosecutions  for  fornication  and  bas- 
tardy "on  agreement  between  the  par- 
ties," after  indictment  found.  The  su- 
preme court,  regarding  this  statute  as 
indicating  a  policy  to  treat  the  offense  as 
in  the  nature  of  a  private  wrong,  held 
that  a  contract  between  the  parties  with 
reference  thereto  became  legal.  Accord- 
ingly a  note  or  other  contract  based 
upon  the  consideration  of  an  agreement 
by  the  mother  to  cease  voluntary  prose- 
cution of  a  charge  of  fornication  and 
bastardy  was  held  to  be  upon  a  valid 
consideration  and  enforceable.**    In  one 


she  should  have  the  right  to  control  and 
dismiss  it,  as  she  is  liable  for  costs,  unless 
the  county  will  permit  it  to  he  carried  on 
in  its  name  and  the  circuit  court  so  orders. 
The  judgment  of  the  lower  court  sustaining 
the  right  to  compromise  such  proceeding 
was  affirmed  by  an  equally  divided  court 
in   this  case. 

w  Black  Hawk  County  v.  Cotter  (1811) 
32  Iowa,  125,  followed  in  State  ex  rel. 
Mundt  V.  Meier  (1908)  140  Iowa,  540,  118 
N.  W.  792. 

l«  Robinson  v.  Crenshaw  (1832)  2  Stew. 
&  P.  (Ala.)  276  (agreement  after  proceed- 
ings begun) ;  Wilson  v.  Judge  of  County  Ct. 
<1851)  18  Ala.  757.  See  statute  involved 
in  Haven  v.  Hobbs   (Vt.)  infra. 

17  Robinson  v.  Crenshaw    (Ala.)   supra. 

18  Haven  v.  Hobbs  (1828)  1  Vt.  238,  18 
Am.  Dec.  678. 

It  has  been  held  in  this  state,  however, 
that  a  mother  cannot  control  a  prosecution 
"by  the  town  for  the  support  of  the  child. 
Knight  V.  Priest  (1830)  2  Vt.  507.  Wheth- 
er the  statute  is  the  same  as  that  involved 
in  Haven  v.  Hobbs  is  not  dear. 

The  Vermont  statute  involved  in  Haven 


v.  Hobbs  (Vt.)  supra,  provided  that  if  the 
defendant  in  a  bastardy  proceeding  should 
be  found  to  be  the  father  of  the  child,  he 
should  be  charged  with  the  payment  of 
money  for  the  assistance  of  the  mother  for 
her  expenses  already  accrued  in  the  prem- 
ises, and  for  the  future  support  of  the 
child. 

WHolcomb  V.  Stimpson  (1836)  8  Vt.  141. 

WHurd  V.  Seeker  (1840)   12  Vt.  364. 

«1  Sherman  v.  .Johnson  (1848)  20  Vt.  567; 
Humphrey  v.  Kasson    (1854)   26  Vt.  760. 

It  has  been  held  that  a  settlement  with 
the  mother,  with  the  consent  of  the  over- 
seer of  the  poor  of  the  town  where  the 
mother  resided,  could  not  bar  a  prosecu- 
tion by  the  overseer  of  the  town  in  which 
she  had  her  legal  settlement.  Hale  v. 
Turner  (1857)  29  Vt.  350. 

«  Maurer  v.  Mitchell  (1845)  »  Watts  &  S. 
(Pa.)  69,  overruling  Shenk  v.  Mingle  (1825) 
13  Serg.  &  R.  (Pa.)  29  (Maurer  v.  Mitch- 
ell is  approved  in  Wyant  v.  Ijesher  (18.54) 
23  Pa.  338);  Rohrheimer  v.  Winters  (1889) 
126  Pa.  253,  17  Atl.  606;  Pflaum  v.  Mc- 
Clintock   (1889)   130  Pa.  369,  18  Atl.  734. 
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■case*  the  court,  after  stating  that  it 
4ippeared  on  the  faee  of  the  contract  in- 
volved in  that  case  that  the  putative 
father  was  released  from  all  civiJ  and 
eriminal  action,  nud  that  it  may  be  in- 
ferred that  one  of  the  motives  which 
animated  him  in  making'  the  agreement 
was  the  expectation  of  escaping  a  crimi- 
nal prosecution,  continues:  ^^But  it  is 
also  true  that  ever  since  the  year  1819, 
the  public  policy  of  this  commonwealth, 
as  indicated  by  its  public  laws,  has  not 
only  permitted,  but  favored,  the  settle- 
ment of  just  such  cases  as  this  by  the 
voluntary  agreement  of  the  parties.  Wc 
have  several  times  held  that  the  con^ 
traets  between  the  reputed  father  and 
mother  of  the  child,  for  the  settlement 
of  claims  founded  upon  fornication  and 
bastardy,  are  not  illegal  and  will  be  en- 
forced." The  court  then  refers  to  the 
Act  of  1819,  and  continues:  ^^This  act 
certainly  continued  in  force  until  1860, 
-and  as  the  Criminal  Code  enacted  in 
that  year  also  sanctioned  the  settlement 
of  misdemeanors,  an  unbroken  practice 
has  prevailed  in  all  parts  of  the  state, 
for  a  great  many  years,  of  settling  cases 
of  this  kind  by  the  voluntary  agreement 
of  the  parties.  In  view  of  this  long* 
continued  practice  and  of  the  judicial 
and  l^slative  sanction  which  it  has  re- 
ceived, and  in  view  also  of  the  fact  that 
the  chief  subject-matter  of  the  contract 
is  the  support  of  the  child,  we  cannot 
say  that  such  contracts  are  opposed  to 
the  public  policy  of  the  state." 

It  seems  that  the  Pennsvlvania  statute 
prescribed  certain  conditions  to  the 
settlement  of  such  a  case,  and  it  has 
been  held  by  a  superior  court  in  this 
state  in  a  prosecution  for  fornication 
and  bastardy,  in  which  the  settlement 
was  pleaded  as  a  bar,  that  a  settlement 
not  made  in  the  manner  directed  by  stat- 
ute is  ineifectuak**  But  the  court  seems 
to  go  further  than  to  deny  the  validity  of 


the  settlement  because  it  was  not  made 
as  the  statute  required.  Referring  to 
the  cases  of  Maurer  v.  Mitchell  and 
Rohrheimer  v.  Winters  (Pa.)  supra,  the 
court  states  that  in  those  cases  ''the  con- 
troversy was  between  the  father  and 
mother  or  their  representatives,  and  the 
courts  held  that  the  contracts  were  en- 
forceable; but  in  this  case  the  court  is 
asked  to  say  that  the  contract  shall  be 
a  bar  to  the  criminal  prosecution,  which 
is  instituted  as  much  for  the  protection 
of  the  public  as  the  punishment  of  the 
defendant.  We  decline  to  take  this  ad- 
vanced step."  Some  other  cases  in  the 
lower  courts  of  this  state  have  decreed 
that  such  a  settlement  is  a  bar  to  a 
prosecution  for  fornication  and  bas- 
tardy.** But  in  a  prosecution  in  which 
the  defendant  entered  a  plea  of  non  vult 
contendere  to  an  indictment  for  fornica- 
tion, and  bastardy,  with  the  under- 
standing that  the  court  would,  before 
sentence,  inquire  into  the  validity  of  an 
alleged  settlement  of  the  case,  and  would 
adjust  the  sentence  accordingly,*®  the 
court  having  held  that  there  was  a  valid 
settlement,  and  it  appearing  that  the 
defendant  was  willing  to  pay  the  cost 
and  a  nominal  fine  and  to  supply  an 
omission  as  to  the  bond,  it  was  held  that 
this  was  all  he  should  be  required  to  do, 
and  the  sentence  was  so  limited. 

Other  cases  take  the  view  that  a 
mother  cannot  control  or  settle  the  bas- 
tardy proceeding.*'  At  least,  she  cannot 
preclude  the  public  authorities  from 
maintaining  a  suit  to  compel  support  of 
the  child.«» 

The  time  when  the  settlement  is  made 
is  by  some  courts  regarded  as  important. 
It  is  sometimes  held  that  a  bastardy 
proceeding  does  not  become  a  criminal 
proceeding  until  the  defendant  has  been 
found  to  be  the  father  of  the  child,  and 
has  refused  to  give  bond  as  required  by 
law ;  *•  that  before  this  stage  is  reached 


9S  Rohrheimer  v.  Winters  (Pa.)  supra. 

MCom.  V.  Scott  (1898)  7  Pa.  Super.  Ct. 
590. 

»  Com.  V,  Pyott  (1888)  3  Del.  Co.  Rep. 
(Pa.)  533 J  Com.  v.  Shultz  (1909)  19  Pa, 
Dist.  R.  906. 

Tt  is  stated  in  Cora.  v.  Wicks  (1892)  2 
Pa.  Diflt.  R.  17,  that  it  may  be  the  prose- 
cutrix would  be  bound  by  a  settlement,  but 
"we  question,  under 'the  authorities,  wheth- 
er the  district  attorney  will  be  bound  by  her 
conduct.  He  may  disregard  the  settlement 
if  he  thinks  the  public  interests  require  a 
proseciition." 

In  denying  that  a  settlement  with  the 
mother  and  the  giving  of  a  bond  to  support 
the  child  is  a  bar  to  the  prosecution  for 
fornication  and  bastardy,  the  court,  in  Com. 
V.  Bucher  (1913)  23  Pa^Dist.  R.  103,  states 
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that  "the  mother  is  not  the  only  person 
interested  in  the  support  of  the  child.  The 
directors  of  the  poor  may  be  called  upon 
to  maintain  it,  and  should  be  protected.'' 

WCom.  V.  Weaver  (1899)  9  Pa.  Dist.  R. 
427. 

w  See  text  to  note  69.  See  Pennsylvania 
cases  supra,  notes  22  et  seq. 

In  sustaining  the  right  of  a  mother  to 
recover  money  deposited  with  parish  officers 
to  meet  any  charees  which  might  accrue 
in  respect  to  the  child,  the  court,  in  Clark 
V.  Johnson  (1826)  3  Bing.  424,  130  Eng. 
Reprint,  676,  states  that  the  law  cannot 
permit  such  a  compromise. 

M  Knight  V.  Priest   (1830)   2  Vt.  507. 

» Jones  V.  Peterson  (1902)  117  Ga.  58, 
43  S.  E.  417.  Just  how  far  this  results 
from  statute  is  not  clear. 
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the  parties  have  a  right  to  settle  on  such  | 
terms  as  may  be  agreed  upon.'®  It  has 
been  held  in  Ohio'^  that  a  settlement 
may  be  made  when  the  accused  is 
brought  before  the  justice;  if  at  this 
point  the  accused  pays  or  secures  to  be 
paid  to  the  complainant,  such  sum  of 
money  or  property  as  he  may  agree  to 
receive  in  full  satisfaction,  and  shall 
further  give  bond  that  the  child  shall 
not  become  a  public  charge,  the  justice 
is  authorized  to  discharge  hiin  from  cus- 
tody on  his  paying  the  costs.  But  to 
prevent  all  imposition  the  agreement 
must  be  made  or  acknowledged  by  both 
parties  in  the  presence  of  the  justice, 
who  is  required  to  make  a  memorandum 
thereof  upon  his  docket.  No  power 
whatever  is  given  to  the  complainant  to 
impair  the  public  security  in  this  settle- 
ment. It  cannot  be  made  until  the  ac- 
cused has  given  security  that  the  public 
shall  not  be  burdened  with  the  support 
of  the  child.  If  such  securitv  is  not 
given,  he  must  be  bound  over;  and  when 
recognized,  no  further  power  is  given  to 
settle  or  compromise  the  controversy.  It 
is  the  theory  of  this  case  that  the  pro- 
ceeding is  to  secure  the  public  against 
the  liability  of  providing  for  the  sup- 
port of  the  child,  and  there  is  no  power 
in  the  mother  over  the  proceeding  in- 
consistent with  the  right  of  the  child 
to  this  support  from  the  father,  and 
consequent  indemnity  to  the  public.  Ac- 
cordingly she  has  no  such  interest  there- 
in as  to  enable  her  to  release  the  father's 
liability  before  a  recovery,  or  to  dis- 
charge him  from  the  suiri  awarded  after 
the  order  is  made.  Other  cases  hold 
that  where  a  bastardy  proceeding  is  be- 


gun,  the  mother  has  no  legal  control 
over  it.'^  A  bastardy  proceeding  is  held 
to  have  three  objects :  **  First,  the  wel- 
fare of  destitute  bastard  children;  sec* 
ond,  the  relief  of  the  public  from  the 
support  of  such  children;  and  third,  the 
investing  of  the  mother  with  power  t<^ 
compel  the  father  to  assist  in  the  sup> 
port  of  the  child.  This  right  of  the  pub- 
lic to  be  relieved  of  the  burden  of  such 
support  cannot  be  contracted  away  by 
the  mother.  A  judgment  rendered  in 
such  a  proceeding  cannot  be  compro> 
mised"  nor  can  it  be  discharged  by 
marriage.'*  •  Some  statutes  expressly 
provide  that  after  an  action  has  been 
begun,  it  cannot  be  dismissed  without 
the  consent  of  the  overseers.*^ 

A  theory  which  separates  the  purposes 
of  a  bastardy  proceeding  very  clearly  is 
followed  in  some  cases  in  which  ex- 
penses have  been  incurred  by  the  mother 
in  the  care  of  the  child  prior  to  the  bas- 
tardy proceedings;  it  is  held  that  the 
parties  may  agree,  at  any  time  before 
the  amount  due  for  the  past  care  of  the 
child  has  been  determined  in  the  bas- 
tardy proceedings,  as  to  the  amount  due 
the  mother  for  such  care;  that  by  such 
agreement  the  father  is  released  as  to 
his  liability  for  past  maintenance,  but  as 
to  the  future  maintenance,  the  father 
cannot  relieve  himself  of  his  liability 
therefor  by  any  agreement  with  the 
mother ;  such  an  agreement  is  held  to  be 
plainly  against  the  policy  of  the  law.*^ 
In  other  cases,  also,  the  right  of  the 
mother  to  settle  her  claim  upon  the  re- 
puted father  is  recognized  and  given  ef- 
fect.**  But  she  can  in  no  way  compro- 
mise or  release  the  liability  of  the  re- 


•0  Jones  V.  Peterson  (Ga.)  supra,  sustain- 
ing a  settlement  after  the  issuance  of  the 
warrant  and  just  prior  to  the  time  of  trial 
before  the  magistrate. 

81  Perkins  v.  Mobley  (1855)  4  Ohio  St. 
668.  Just  how  far  this  matter  was  regu- 
lated by  statute  is  not  clear. 

A  similar  decision  appears  in  Getzlaif  v. 
Seliger  (1877)  43  Wis.  297,  where,  in  an 
action  to  foreclose  a  mortgage  securing  a 
note  given  in  settlement  of  the  bastardy 
proceeding,  the  court  states  that  while  the 
putative  father  was  before  the  justice,  prior 
to  the  committal,  the  parties  might  have 
made  a  settlement  subject  to  the  approval 
of  the  supervisors,  to  be  entered  upon  the 
justice's  docket  of  the  prosecution  then 
pending  before  him,  and  thereupon,  if  the 
father  had  given  a  satisfactory  bond  of 
indemnity  to  the  supervisors,  the  justice 
should  have  discharged  him;  that  this  is 
the  only  settlement  upon  a  procewling  for 
bastardy  in  relation  to  which  the  justice 
has  any  authority.  The  court  expressly 
refrains  from  deciding  whether,  after  the 
putative  father  had  been  bound  over  to  the 
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circuit  court,  a  settlement  might  have  been 
made. 

MOom.  V.  Turner  (1836)  4  Dana  (Ky.) 
511;  Com.  v.  Davis  (1869)  6  Bush  (Ky.> 
295  (holding  that  the  mother  cannot  dis- 
,  miss  the  proceeding).  See  Wilbur  v.  C5rane, 
infra,  note  103,  and  Com.  v.  Wicks  (1892) 
2  Pa.  Dist.  R.  17,  supra,  note  25. 

33  Com.  V.  Turner  (Ky.)   supra. 

34  Perkins  v.  Mobley   (Ohio)   supra.     See 
J  State  ex  rel.  Peters  v.  McBride   (1902)    64 

Neb.  547,  90  N.  W.  208,  infra,  note  43. 

36Alder8on  v.  Alderson  (1902)  113  Ky. 
830,  69  S.  W.  700.  See  Jones  v.  People 
(1898)   77  lU.  App.  660,  infra,  note  41. 

36  See  Vermont  statute  involved  in  notes 
18  et  seq. 

37  Barber  v.  State  (1865)  24  Md.  383. 
See  Wheelwright  v.  Sylvester,  4  Allen 
(Mass.)   59,  supra,  note  5. 

3«Ingwaldson  v.  Skrivseth  (1898)  7  N. 
D.  388,  75  N.  W.  772.  "It  may  be  true." 
says  the  court,  "that  she  could  make  no 
adjustment  that  would  bind  the  county 
eommissioner  in  case  such  child  became  a 
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puted  father  for  the  support  of  the 
child.«» 

The  statutes  which  expressly  provide 
for  a  compromise  of  the  proceeding  by 
the  parties  are  of  various  forms.  Some 
statutes  expressly  authorize  the  mother 
lo  release  the  reputed  father  from  all 
liability  in  regard  thereto.  It  is  pro- 
vided by  some  that  this  may  be  done  by 
entering  of  record  an  admission  of  the 
mother  that  provision  has  been  made  for 
the  maintenance  of  the  child  to  her  satis- 
faction, and  that  such  entry  shall  be  a 
bar  to  all  other  prosecutions  for  the 
same  cause  and  purpose.^ 

By  statute  in  some  jurisdictions  the 
right  of  the  mother  to  control  the  pro- 
ceedings fully  is  taken  away,  and  it  is 
provided  that  the  release  shall  not  be  a 
bar  to  the  bastardy  proceedings  against 
the  father  except  upon  certain  condi- 
tions.** A  release  under  this  statute,  to 
be  a  bar  to  the  proceeding,  must  be  fair- 
ly obtained.**  Statutory  provisions  regu- 
lating the  right  of  the  mother  to  com- 
promise or  settle  the  proceedings  must 
be  complied  with.** 


Some  statutes  make  the  right  to  settle 
after  a  proceeding  has  been  begun  con- 
ditional upon  obtaining  the  consent  of 
certain  officials;**  as,  for  example,  the 
overseers  of  the  poor;  *•  or  the  court.** 

Other  statutes  provide  that  complaint 
shall  not  be  withdrawn,  dismissed,  or 
settled  without  the  consent  of  the  over- 
seers of  the  poor  or  certain  other  named 
officers,  or  the  woman's  parent  or  guar- 
dian, unless  provision  is  made  to  the 
satisfaction  of  the  court,  to  relieve  and 
indemnify  any  parent  or  guardian,  city, 
town,  or  the  state,  from  all  charges  that 
have  accrued  or  may  accrue  for  the 
maintenance  of  the  child  and  for  the 
costs  of  complaint  and  prosecution  there- 
of. Under  this  statute  it  has  been  held 
that  the  mother  may  settle  a  bastardy 
proceeding  without  the  consent  of  any 
of  the  named  persons  where  none  of 
them  have  intervened  in  the  action,  so 
as  to  discharge  a  bond  given  for  the  ap- 
pearance of  the  defendvHnf,  nnd  relieve 
the  sureties  thereon  from  anv  liabilitv  to 
the  mother.*^  It  has  also  been  held  that 
the  proceedings  may  be  settled  by  the 


public  charge,  yet  she  could  adjust  and 
}i«ttle  a]]  claims  upon  {the  husband]  so  far 
asi  she  was  concerned." 

39  Perkins  v.  Moblcy  (1855)  4  Ohio  St. 
668.     See  text  to  note  31,  supra. 

40  See  Indiana  cases  discussed  in  notes 
o9  et  seq.,  infra.  That  a  bastardy  pro- 
ceeding may  be  settled  under  this  statute 
is  recognized  in  Fry  v.  State  (1882)  81  Ind. 
465. 

See  Perkins  v.  Mobley  (1855)  4  Ohio  St. 
668,  supra,  note  31,  holding  that  a  compro- 
mise is  authorized  at  a  certain  stage  of  the 
proceeding,  but  requiring  a  bond  for  the 
support  of  the  child.  ■ 

41  Waterloo  v.  People  (1807)  170  lU.  488, 
48  N.  E.  1054.  The  statute,  after  author- 
izing a  release  by  the  mother  to  the  reputed 
father,  contained  a  proviso  that  a  release 
obtained  "from  such  mother  in  considera- 
tion of  a  payment  to  her  of  a  sum  of  money 
le^s  than  four  hundred  dollars  ($400),  in 
the  absence  of  the  written  consent  of  the 
county  judge,  shall  not  be  a  bar  to  a  suit 
for  bastardy  against  such  father.'' 

Under  this  statute  the  mother  cannot 
compromise  a  judgment  against  the  puta- 
tive father  for  less  than  $400,  in  the  ab- 
sence of  the  written  consent  of  the  county 
judge.  Jones  v.  People  (1898)  77  111.  App. 
660. 

4*  People  ex  rel.  Loving  v.  Kuechler 
(1899)  87  111.  App.  487.  Whether  it  was 
fairly  obtained  was  held  to  be  a  question 
for  the  jury. 

« Peters  v.  Killian  (1901)  03  Neb.  67, 
87  K.  W.  1049.  See  Perkins  v.  Mobley 
(18.55)   4  Ohio  St.  668,  supra,  note  31. 

It  has  been  held  that  a  judgment  rend- 
ered in  the  bastardy  proceedings  cannot  be 
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compromised  by  the  complainant.  State 
ex  rel.  Peters  v.  McBride  (1902)  64  Neb. 
547,  90  N.  W.  209.  The  statute  is  not  set 
out,  but  apparently  it  authorized  a  com- 
promise only  before  the  defendant  was 
bound  over  by  the  justice,  and  not  there- 
after. See  Perkins  v.  Mobley,  supra,  note 
34. 

44  The  provision  in  a  statute  requiring 
official  approval  of  the  settlement  with  the 
mother  as  a  prerequisite  to  the  right  of  the 
accused  to  his  discharge  is  stated  in  Meyer 
V.  Meyer  (1905)  123  Wis.  538,  102  N.  W. 
52,  to  have  been  designed  for  the  protection 
of  the  mother,  not  of  the  public,  and  that 
a  settlement  made  by  the  putative  father 
without  such  approval  is  a  waiver  by  him 
of  the  statute,  and  also  by  the  woman  so 
far  as  she  is  competent  in  that  regard;  in 
any  event  the  absence  of  such  approval  is 
no  violation  of  public  policy  that  can  be 
invoked  by  the  father  to  defeat  his  agree- 
ment lo  support  the  child. 

46  Dennett  v.  Nevers  (1831)  7  Me.  399. 

It  is  held  in  Harmon  v.  Merrill  (1841) 
18  Me.  150,  that  the  overseers  of  the  poor 
cannot  compromise  a  bastardy  proceeding 
without  the  consent  of  the  complainant. 
Accordingly  a  note  given  by  the  putative 
father  upon  such  a  settlement  was  held  to 
be  without  consideration  and  unenforcea- 
ble. 

46  See  Indiana  cases,  infra,  notes  69  et 
seq. 

47  Haley  v.  Wlialen  (1877)  121  Mass. 
533.  Apparently,  however,  the  consent  of 
the  court  had  been  given  to  the  settlement, 
but  this  is  not  emphasized. 

See  Vermont  cases  supra,  notes  18  et 
seq.,  and  infra,  notes  56  et  seq. 
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mother  so  as  to  preclude  the  right  of  the 
overseers  to  thereafter  intervene.**  !► 
is  expressly  provided  in  another  section 
of  the  Massachusetts  statute  that  no 
settlement  made  by  the  father  and 
mother  before  or  after  the  complaint  is 
made  shall  relieve  the  father  from  lia- 
bility to  any  city  or  town  or  the  common- 
wealth for  the  support  of  the  child.  It 
is  held  that  the  rights  given  under  this 
section  cannot  be  enforced  by  interven- 
ing in  the  bastardy  case  after  that  case 
has  been  finally  dismissed  by  the  agree- 
ment of  the  complainant  and  the  defend- 
anty  who  were  the  only  parties  to  the 
record.** 

b.   Settlement  eis  a  bar. 

The  effect  of  the  agreement  of  the 
parties  as  a  bar  to  the  prosecution  de- 
pends upon  the  general  principles  here- 
tofore discussed,  governing  the  power  of 
the  mother  over  the  proceeding.  Where 
an  agreement  to  compromise  the  bas- 
tardy proceedings  is  held  to  be  within 
the  power  of  the  mother,  a  compromise 
by  her  is  a  bar  to  any  subsequent  pro- 
ceeding.** It  is  stated  in  some  eases  that 
a  compromise  upon  a  valuable  consider- 
ation and  without  the  practice  of  fraud 
upon  the  mother  is  a  bar  to  the  suit.*^ 
Some  cases  go  merely  to  the  extent  of 
holding  the  agreement  a  bar  to  a  proceed- 
ing the  purpose  of  which  is  to  secure  a 
maintenance  for  the  ehild.*^ 

Assuming,  however,  that  the  woman 
may,  as  a  general  proposition,  compro- 
mise the  cause  and  dismiss  the  proceed- 


ing, it  has  been  held  that  a  release  and 
agreement  that  the  prosecution  should  be 
dismissed,  produced  by  the  putative 
father  after  a  jury  has  been  impaneled 
to  try  the  issue  as  to  the  paternity  of.  the 
child,  does  not  require  a  dismissal  of  the 
proceedings ;  but  the  putative  father  may 
plead  his  defense  or  insist  upon  it  before 
the  jury.** 

In  jurisdictions  in  which  the  power  of 
the  mother  to  settle  a  bastardy  proceed- 
ing is  limited  and  regulated  by  the  ex- 
press terms  of  the  statute,  a  settlement 
between  the  parents  of  the  illegitimate 
child,  in  order  to  be  operative  as  a  stay 
or  termination  of  the  bastardy  proceed- 
ings, must  be  of  such  nature  and  made 
and  attested  in  such  manner  as  the  stat- 
ute prescribes ;  *•  if  the  compromise  is: 
made  as  the  statute  authorizes,  it  is  a 
bar  to  a  second  prosecution.** 

It  is  held  under  an  early  Vermont 
statute  that  the  mother  may  settle  three 
months  after  the  arrest  of  the  father  in 
the  bastardy  proceedings,  and  before  the 
overseers  of  the  poor  have  intervened,  so 
as  to  bar  the  right  of  the  overseers  ta 
thereafter  prosecute  the  action.**  But^ 
under  the  Statute  of  1843,  the  power  of 
the  mother  to  settle  is  limited  to  a  settle- 
ment of  her  own  rights,  a  release  given 
by  her  is  no  bar  to  the  rights  of  the 
town.**  If  the  overseers  of  the  poor 
have  been  protected  against  liability  for 
the  support  of  the  child,  and  the  bas- 
tardy proceeding  is  being  prosecuted  for 
the  benefit  of  the  mother,  a  release  by 
her  is  a  bar  to  a  further  prosecution.*''' 


*BDe  Courcy  v.  Kenney  (1918)  —  Mass. 
— ,  118  N.  E.  234. 

49  In  Spalding  v.  Felch  (1791)  1  Root 
(Conn.)  319,  a  contract  by  a  woman  where- 
by, for  a  valuable  consideration,  she  gave 
a  release  discharging  all  persons  for  or  on 
account  of  the  child  with  which  she  was 
then  pregnant,  was  held  to  bar  her  right 
to  a  prosecution,  although  she  subsequently 
gave  birth  to  twins. 

M  Martin  v.  State  (1878)  62  Ala.  119; 
Hendrix  v.  People  (1881)  9  111.  App.  42; 
State  ex  rel.  Rengstorf  v.  Weber  (1918) 
—  Neb.  — ,  L.R.A.— ,  — ,  166  X.  W.   120. 

A  release  based  upon  a  consideration  of 
$25  was  held  not  to  be  a  sufficient  consid- 
eration to  constitute  a  bar  to  the  bastardy 
proceedings,  in  Burr  v.  Phabes,  ante,  289. 
There  was  also  some  deception  practised 
by  the  putative  father  upon  the  mother  in 
this  case. 

See  People  ex  rel.  Loving  v.  Kuechler 
(1899)   87  m.  App.  487,  supra,  note,  42. 

51  Black  Hawk  County  v.  Cotter  (1871) 
32  Iowa,  125,  holding  such  a  settlement  a 
defense  at  least  to  so  much  of  a  subsequent 
bastardy    proceeding   as    pertained    to    the 
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personal   right    of   the   mother   to   recover 
compensation  for  her.  support  of  the  child. 

State  V.  Noble  (1886)  70  Iowa,  174,  30 
N.  W.  396;  State  ex  rel.  Mundt  v.  Meier 
(1908)  140  Iowa,  540,  118  N.  W.  792,  See 
Perkins  v.  Mobley  (1855)  4  Ohio  St.  668^ 
supra,  note  31. 

M  Wilson  v.  Judge  of  County  Ct.  (1851) 
18  Ala.  767  (dictum). 

W  Peters  v.  Killian  (1901)  63  Neb.  57,  »7 
X.  W.  1049  (just  what  settlement  is  au- 
thorized is  not  stated).  And  see  Perkins, 
v.  Mobley  (1855)  4  Ohio  St.  668,  supra, 
note  31.  Nebraska  statute  is  stated  ta 
have  been  taken  from  the  Ohio  statute. 
That  such  a  proceeding  must  be  settled 
as  the  statute  prescribes  is  held  in  Shaw  v^ 
Archer  (1845)  4  Ohio  Dec.  Reprint,  168. 
See  State  ex  rel.  Rengstorf  v.  Weber  (1918> 
—  Neb.  — ,  L.R.A.--,  — ,  166  N.  W.  120. 

See  Com.  v.  Scott  (1898)  7  Pa.  Super. 
Ct.  179,  590,  supra,  note  24. 

64  State  ex  rel.  Stacy  v.  Van  Vorhia 
(1894)  9  Ohio  C.  C.  239,  4  Ohio  C.  D.  30. 

w  Hurd  V.  Seeker  (1840)  12  Vt  364. 

M  Sherman  v.  Johnson  (1848)  20  Vt.  567. 

M  Humphrey  v.  Kasson  (1854)  26  Vti. 
760. 
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Some  statutes  expressly  provide  that 
the  prosecuting  witness  may  dismiss  a 
bastardy  proceeding  at  any  time  before 
final  judgment  upon  entering  on  record 
an  admission  that  provision  has  been 
made  for  the  maintenance  of  the  child 
to  her  satisfaction,  and  that  such  entry 
shall  be  a  bar  to  all  other  prosecution.** 
Such  an  admission  in  a  prosecution  for 
bastardy  is  held,  according  to  the  ex- 
press language  of  the  statute,  to  be  a 
bar  to  a  subsequent  prosecution.*®  Such 
an  admission  must,  however,  be  a  matter 
of  record  under  the  statute.**  It  has 
been  held  that,  in  order  to  entitle  the  de- 
fendant in  a  bastardy  proceeding  to  the 
benefit  of  an  agreement  to  dismiss,  such 
agreement  must  be  pleaded.'^  An  ad- 
mission by  an  infant  prosecutrix  under 
this  statute  must  be  made  to  the  court 
at  the  instance  of  the  prosecutrix  her- 
self; it  must  be  confirmed  and  acted 
upon  by  her  in  court,  though  such  admis- 
sion may  have  been  made  and  reduced 
to  writing  out  of  court.*'  And  it  has 
been  held  that  such  an  admission  must 
be  ratified  and  confirmed  in  court  by  a 
prosecutrix  who  is  of  age.**  It  has  been 
expressly  held  that  an  admission  that 
provision    has    been   made    for  mainte- 


nance, which  has  been  formally  entered 
upon  the  records  of  the  court,  as  re- 
quired by  statute,  is  a  bar  to  a  subse* 
quent  prosecution  under  the  bastardy 
statutes,  although  the  mother  is  a 
minor.** 

Some  statutes  make  a  distinction  be- 
tween adults  and  minors.  It  is  provided 
that  "the  prosecuting  witness,  if  an 
adult,  may,  at  any  time  before  final 
judgment,  dismiss  such  suit,  if  she  will 
first  enter  of  record  an  admission  that 
provision  for  the  maintenance  of  the 
child  has  been  made  to  her  satisfaction; 
and,  if  such  witness  be  a  minor,  she  may 
dismiss  such  suit,  if  it  be  first  shown  to 
the  satisfaction  of  the  court  in  which  the 
same  is  pending  that  suitable  provision 
has  been  made  and  properly  secured  for 
the  maintenance  of  the  child,  and  a  find- 
ing of  the  court  to  that  effect  entered  of 
record;  and  such  entry,  in  either  case> 
shall  be  a  bar  to  all  other  prosecutions 
for  the  same  cause  and  purpose.''**  Un- 
der this  statute  it  is  necessary  in  the 
case  of  an  adult  prosecutrix  for  the  ad- 
mission to  be  entered  of  record  to  be  a 
bar  to  a  bastardy  proceeding.**  This 
statute  does  not  give  a  minor  prosecu- 
trix an  unrestricted  right  to  enter  into 


Aa  Such  a  statute  was  involved  in  State 
ex  rel.  Church  v.  Young  (1884)  32  Kan. 
292,  4  Pae.  309,  where  the  compromise  and 
entry  were  held  to  be  avoided  on  the  ground 
of  fraud. 

It  is  held  in  State  ex  rel.  Oreighton  v. 
Carlisle  (1898)  21  Ind.  App.  438,  52  N.  E. 
711,  that  a  compromise  of  a  bastardy  pro- 
eeeding  cannot  be  set  aside  on  the  ground 
of  fraud  in  the  absence  of  a  finding  that 
the  entry  and  judgment  of  the  court  were 
secured  by  fraud.  Fraud,  however,  presents 
a  question  beyond  the  scope  of  the  present 
note. 

M  Carter  v.  State  (1869)  32  Ind.  404; 
Fry  V.  State  (1882)  81  Ifld.  465. 

That  the  parties  may  compromise  the 
Itastardy  proceeding  and  have  it  dismissed 
is  recognized  in  Noble  v.  State  (1872)  39 
Ind.  352. 

••A  justice  of  the  peace  may  make  the 
necessary  entry  under  this  statute  which 
will  bar  a  subsequent  proceeding.  Gipe  v. 
State  (1872)  40  Ind.  158;  Carter  v.  State 
tijid.)  supra. 

«  State  ex  rel.  Keen  v.  Wilson  (1861)  16 
Ind.  134  (whether  a  binding  contract  can 
be  made  out  of  court  without  its  confirma- 
tion in  court  by  the  mother  is  not  decided) ; 
State  ex  rel.  Conner  v.  Reynemrson  (1862) 
19  Ind.  211;  Malson  v.  State  (1881)  75  Ind. 
143;  Gunkle  v.  State  (1905)  71  Kan.  76, 
74  Pac  1087. 

«Pickler  v.  State  (1862)  18  Ind.  266, 
hokling  that  a  bastardy  proceeding  will  not 
'*e  dismissed  upon  a  written  admission 
being  filed  therein  by  an  attorney,  where 
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the  prosecutrix  whose  admission  the  writ- 
ing purports  to  be  was  an  infant  at  the 
time  of  executing  the  same,  and  she  had 
revoked  it  before  it  was  filed  in  the  court. 

State  ex  rel.  Keen  v.  Wilson  (1863)  21 
Ind.  273,  holding  that  a  bastardy  proceed- 
ing will  not  be  dismissed  where  a  written 
admission  of  the  prosecutrix  was  filed  in 
the  proceeding,  but  the  same  was  never 
confirmed  in  open  court  by  the  prosecutrix, 
but  was  in  fact  disaffirmed  by  her. 

«« Reeves  v.  State  (1871)  37  Ind,  441. 

M  State  ex  rel.  Bales  v.  Baker  (1902)  65 
Kan.  117,  69  Pac.  170. 

fl«The  court  in  Harness  v.  State  (1877) 
57  Ind.  1,  expressly  refrained  from  intimat- 
ing any  opinion  whether  an  adult  prosecut- 
ing witness  might  or  might  not,  by  attorney 
and  without  a  personal  appearance  in  court, 
cause  the  entry  to  be  made. 

M  Harness  v.  State  (Ind.)  supra,  holding 
an  admission  by  the  prosecutrix  of  provi- 
sion made  for  the  maintenance  of  the  child 
no  bar  to  the  bastardy  proceedings  where 
the  attorney  for  the  prosecutrix  filed  the 
statement  and  moved  that  the  cause  be 
dismissed,  but,  before  the  matter  was  acted 
upon  by  the  court,  the  prosecutrix  died. 

Fisher  v.  Stote  (1878)  65  Ind.  61,  hold- 
ing it  to  be  no  bar  to  a  bastardy  proceed- 
ing that  the  prosecutrix  had  signed  an  ad- 
mission of  provision  for  the  child  to  her 
satisfaction,  and  the  same  bad  been  brought 
into  court  and  asked  to  be  entered  of  rec- 
ord, it  not  being  shown  that  it  was  entered 
of  record* 
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an  agreement  of  compromise,  but  is  held 
to  give  the  court  a  supervisory  control 
over  the  matter,  with  power  to  approve 
or  reject.®'' 

Other  cases  take  the  view  that  the 
state  has  an  interest  which  cannot  be 
barred  by  any  settlement  made  by  the 
mother.®* 

c.   Settlement  as  a  consideration. 

The  power  of  the  mother  to  compro- 
mise and  settle  a  bastardy  proceeding  is 
involved  in  some  cases  in  which  the 
mother's  agreement  to  terminate  the 
proceeding  is  made  the  consideration  for 
a  note  or  other  agreement  by  the  father. 
It  being  the  theory  of  some  cases,  as 
shown  above,  that  the  mother  has  the 
right  to  control  the  bastardy  proceed- 
ings, her  agreement  with  reference  there- 
to is  a  consideration  for  an  agreement 
of  the  father.®®  A  note  or  other  agree- 
ment by  which  the  father  agreed  to  pay 
a  sum  or  sums  of  money  to  the  mother 
upon  her  agreement  to  dismiss  proceed- 
ings begun  bv  her  is  upon  a  sufficient 
consideration/®  Likewise  a  note  given 
by  the  imputed  father  to  the  maternal 
grandmother  of  the  child  in  considera- 


tion of  a  compromise  of  bastardy  pro- 
ceedings is  upon  a  sufficient  considera- 
tion.''^ Other  cases  state  that  the  mother 
having  an  option  to  commence  or  not  to 
commence  a  bastardy  proceeding,  her 
promise  not  to  commence  the  proceeding 
is  a  sufficient  consideration  for  a  note 
given  by  the  father  to  a  third  party  for 
the  benefit  of  the  mother."'*  It  has  been 
held  that  there  is  a  consideration  for  a 
note  given  to  the  mother  although  she 
is  a  married  woman,  living  apart  from 
her  husband,  under  a  statute  authoriz- 
ing a  married  woman  to  prosecute  for 
bastardy.''' 

Some  statutes  expressly  authorize  the 
mother  to  dismiss  the  proceeding  upon 
the  entering  of  record  an  admission  that 
provision  has  been  made  for  the  main- 
tenance of  the  child.  Notes  given  in  a 
compromise  of  the  proceeding  are  not 
void  because  such  an  admission  was  not 
entered  of  record  where  it  does  not  ai>- 
pear  that  the  agreement  to  enter  such  an 
admission  was  the  sole  consideration  for 
the  notes,  and,  moreover,  where  it  does 
appear  that  the  prosecution  was  dis- 
missed and  none  other  was  thereafter 
commenced.''*    In  another  case''®  a  note 


67Malson  v.  State  (1881)   75  Ind.  142. 

88  State  v.  Dougher  (1891)  47  Minn.  436, 
50  N.  W.  475.  The  statute  is  not  set  out 
in  this  report.  It  seems,  however,  that  its 
provisions  were  material  in  causing  the 
court  to  come  to  this  conclusion,  as  it  is 
stated  that,  under  the  statute,  the  interests 
of  the  child  and  of  the  state  are  to  be  con- 
sidered, as  well  as  those  of  the  mother,  and 
that  a  settlement  made  by  the  mother  can- 
not be  held  to  be  a  bar  to  proceedings  in- 
stituted in  the  name  of  the  state,  under 
the  statute,  though  the  court  may  give  to 
the  payment  made  by  the  putative  father 
to  the  mother  such  consideration  as  it  may 
be  entitled  to  in  adjusting  the  terms  of 
the  judgment. 

See  Pennsylvania  cases  supra,  notes  22 
et  seq. 

fi»  See  Hamden  v.  Merwin  (1887)  54  Conn. 
418,  8  Atl.  670,  and  Van  Epps  v.  Redfield 
(1896)  68  Conn.  39,  34  L.R.A.  360,  35  Atl. 
809,  supra,  note  7. 

70  Robinson  v.  Crenshaw  (1832)  2  Stew. 
&  P.  (Ala.)  276;  Jones  v.  Peterson  (1903) 
117  Ga.  58,  43  S.  E.  417;  Coleman  v.  Frum 
(1842)  4  111.  378;  Heaps  v.  Dunham  (1880) 
95  III.  583.  See  Pennsylvania  cases  cited 
iu  note  22,  supra. 

An  agreement  of  an  infant  to  dismiss 
bastardy  proceedings  is  treated  as  a  suffi- 
cient consideration  for  a  note  given  by  the 
father  of  the  defendant,  in  Griffin  v.  Chria- 
wisser  (1909)  84  Neb.  196,  120  N.  W.  009. 

TlMerritt  v.  Flemming  (1868)  42  Ala. 
234. 

A  written  agreement  by  a  third  person  j 
to  settle  and  pay  all  damages  arising  from 
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a  complaint  in  bastardy  was  held  to  be  a 
sufficient  consideration  for  a  promissory 
note  given  by  the  putative  father  and  a 
surety,  in  Taylor  v.  Dansby  (1879)  42 
Mich.  82,  3  N.  W.  267.  The. father  beinj? 
a  minor,  the  action  was  sustained  against 
the  surety  alone. 

A  note  given  to  one  who  represented  the 
selectmen  of  a  town,  which  had  brought 
bastardy  proceedings  against  the  maker, 
upon  consideration  of  the  settlement  of  the 
proceedings,  was  held  to  be  upon  a  sufficient 
consideration,  in  Hoit  v.  Cooper  (1860)  41 
N.  H.  111. 

TOHarter  v.  Johnson  (1861)  16  Ind.  271; 
Eaton  V.  Bums  (1869)  31  Ind.  890;  Medcalf 
V.  Brown   (1881)   77  Ind.  476. 

■WAbshire  v.  Mather  (1866)  27  Ind.  381. 

74Garriott  v.  Abbott  (1867)  28  Ind.  9. 
See  Garner  v.  Cook  (1868)  30  Ind.  331,  in- 
fra, note  98. 

It  has  been  held  that  notes  given  upon  a 
compi-omise  of  such  bastardy  proceedings 
are  not  without  consideration  because  the 
compromise  agreement  is  not  entered  of 
record,  where  the  mother,  who  is  an  infant, 
affirms  the  validity  of  such  notes  and  at- 
tempts to  recover  thereon.  Allvn  v.  Allyn 
(1886)  108  Ind.  327,  9  N.  E.  279.  It  was 
further  held  in  this  case,  however,  that  the 
compromise  agreement  had  been  sufficient- 
ly entered  of  record. 

78  Maxwell  v.  Campbell  (1858)  8  Ohio 
St.  265.  See  Perkins  v.  Mobley  (1865)  4 
Ohio  St.  668,  in  note  31,  supra,  and  text 
thereto,  relating  to  the  doctrine  of  the  right 
to  compromise,  prevailing  in  this  jurisdic- 
tion. 
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given  by  the  fatker  in  consideration  of 
the  dismissal  of  the  proceeding  was  held 
to  be  upon  a  sufficient  consideration,  al- 
though no  memorandum  of  the  agree- 
ment of  compromise  was  entered  by  the 
justice  upon  his  docket,  and  no  bond 
was  given  conditioned  that  the  child 
should  not  become  a  township  charge,  as 
the  statute  prescribed.  The  court  re- 
fused to  hold  the  mother  for  the  laches 
of  the  justice,  stating  that  if  the  com- 
plainant had  been  called  on  to  acknowl- 
edge the  agreement  in  the  presence  of 
the  justice  it  does  not  appear  but  that 
she  would  have  cheerfully  complied,  and 
so  far  as  appears  she  was  guilty  of  no 
laches  whatever  and  was  not  to  be  held 
responsible  for  the  neglect  of  an  of- 
ficial duty  by  the  justice.  It  is  ftuther 
urged  that  the  compromise,  not  having 
been  perfected  in  conformity  with  the 
requirements  of  the  statute,  would  be  no 
bar  to  another  prosecution.  The  court 
states  that  how  this  may  be  it  is  not 
necessary  to  determine,  but  that  it  is 
very  clear  that  in  ease  another  prosecu- 
tion were  to  be  commenced  and  could  be 
maintained,  the  court  adjudicating  upon 
it,  which  would  have  ample  discretion  as 
to  the  amount  to  be  assessed  upon  the 
defendant,  ought  to  and  would  make  due 
allowance  for  any  contribution  which 
the  defendant  might  have  voluntarily 
made  or  obligated  himself  to  make 
towards  the  fulfilment  of  a  duty  which 
his  own  act  had  imperiously  imposed. 

Where  the  compromise  is  not  valid  un- 
der the  statute,  it  has  been  held  that  it 
furnishes  no  consideration  for  a  con- 
tract of  the  father.'* 


A  discharge  of  the  prosecution  by  a 
mother  who  has  begun  a  proceeding  in 
which  the  overseers  of  the  poor  have 
not  intervened,  as  they  have  a  right  to 
do  under  the  Vermont  statute,  being 
within  the  power  of  the  mother,  her  dis-^ 
charge  of  the  prosecution  is  a  good  con- 
sideration for  a  note  given  by  the 
father.*" 

If  the  mother  does  not  undertake  to  be 
active  in  causing  the  prosecution  to 
cease,  but  undertakes  merely  that  she 
will  not  further  prosecute  the  action, 
the  fact  that  the  prosecution  is  carried 
on  by  a  thivd  person  does  not  cause  a 
failure  of  consideration  of  such  a  note.''* 
It  has  been  held  that  an  agreement  of 
the  mother  to  cease  prosecuting  her  com- 
plaint is  a  good  consideration  for  the 
note;  and  that  such  consideration  does 
not  fail  because  a  prosecution  is  there- 
after instituted  by  the  overseers  of  the 
poor,  in  which  the  putative  father  is 
compelled  to  give  bond  for  the  support 
of  the  child,  especially  where  the 
mother  has  supported  the  child  and 
saved  the  father  harmless  on  his  bond 
to  the  overseers.''^* 

Some  cases,  without  expressly  decid- 
ing whether  the  agnreement  of  the  parties 
would  prevent  the  mother  from  invoking 
the  bastardy  statutes,  hold  that  her 
promise  to  refrain  from  so  doing  is  a 
consideration  for  a  note  or  other  con- 
tract given  by  the  reputed  father,*®  and 
states  that  if  the  mother  could  still  in- 
voke the  Bastardy-  Act,  "she  might  be 
legally  liable,  to  some  extent,  for  a 
breach  of  her  contract."  **  A  note  given 
to  the  mother  in  consideration  of  her 


TSGetzlaff  V.  Seliger  (1877)  43  Wis.  297. 

T7  Haven  v.  Hobbs  (1828)  1  Vt.  238,  18 
Am.  Dec.  678;  Holcomb  v.  Stimpson  (1836) 
8  Vt.  141,  Bustainlag  a  note  given  in  settle- 
ment or  compromise  of  the  prosecution. 

A  mortgage  given  by  a  relative  of  the 
putative  father,  who  agreed  to  marry  the 
mother,  and  conditioned  upon  the  marriage 
and  support  by  the  putative  father  of  the 
mother  and  her  children,  was  held  valid  in 
.Jangraw  v.  Perkins  (1905)  77  Vt,  376,  60 
Atl.  385,  2  Ann.  Cas.  492.  The  mortgage 
is  stated  to  have  been  also  upon  considera- 
tion of  the  discontinuance  of  the  bastardy 
proceeding,  but  the  court  does  not  discuss 
ihis  phase  of  the  consideration. 

TSAshburne  v.  Gibson  (1839)  9  Port. 
(4Ja.)  549. 

w  Knight  V.  Priest  (1830)  2  Vt.  607. 

^  The  agreement  of  the  father  of  an  il- 
legitimate child  to  pay  the  mother  a  stated 
sum  per  week  for  the  child's  support  in 
consideration  of  the  forbearance  by  the 
mother  from  affiliating  the  child  was  en- 
forced at  the  suit  of  the  mother  in  Linne- 


gar  V.  Hood   (1848)   5  C.  B.  436,.  136  Eng. 
Reprint,  948,  17  L.  J.  C.  P.  N.  S.  106. 

siBurgen  v.  ^traughan  (1832)  7  J.  J. 
Marsh.   (Ky.)  583. 

Approved  in  Clarke  v.  McFarland  (1837) 
5  Dana  (Ky.)  45,  in  holding  that  a  promise 
of  the  father  to  the  child  is  based  upon  a 
sufficient  consideration,  where  it  is  based 
upon  an  agreement  of  the  mother  not  to 
institute  bastardy  proceedings.  A  similar 
decision  appeared  in  Stowers  v.  Hollis 
(1886)  83  Ky.  544. 

A  note  payable  to  the  grandmother  of 
the  illegitimate  child  was  sustained  where 
it  was  given  in  consideration  of  the  dis- 
missal of  a  bastardy  proceeding  against  the 
reputed  father,  in  Jenkins  v.  Neighbora 
(1885)  6  Ky.  L.  Rep.  736  (abstract). 

In  Puthuff  V.  Sewards  (1887)  9  Ky.  L. 
Rep.  578  (abstract)  a  voluntary  agreement 
by  the  mother  of  a  bastard  child  with  the 
reputed  father  for  a  contribution  to  the 
child's  support  in  lieu  of  the  statutory  rem- 
edy for  coercing  him  was  held  valid  and 
enforceable  against  the  father. 
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withdrawal  of  a  suit  already  bes^im  is 
upon  a  sufficient  eonsideration.^'  A 
note  given  by  the  defendant  in  a  bas- 
tardy proceeding  to  the  father  of  the 
complainant  is  held  to  be  based  upon  a 
sufficient  consideration.^  A  compro- 
mise of  a  bastardy  proceeding  beg^un  in 
^od  faith  is  a  consideration  for  a  note 
given  therein  although  it  is  afterwards 
proved  that  the  complainant  was  not 
pregnant.**  It  has  been  held  that  a  de- 
fendant who  has  thus  compromised  the 
suit  cannot  afterwards  claim  that  he 
was  not  the  father  of  the  child.** 

Other  cases  also  do  not  directly  con- 
sider the  power  of  the  mother  to  com- 
promise a  bastardy  proceeding,  but  have 
assumed  that  a  father,  by  giving  a  note 
for  the  support  of  the  illegitimate  child, 
has  thereby  ''relieved  himself  from  all 
statutory  liability  in  which  he  was  in 
imminent  danger — for  the  child  had  al- 
ready been  sworn  to  him — the  paternity 
of  which  he  never  disputed,"  and  the 
€Ourt  concludes  that,  ''if  he  was  by  this 
means  acquitted  from  a  public  prosecu- 
tion, exposure,  and  disgrace — to  say 
nothing  of  the  trouble,  loss  of  time,  and 
pecuniary  expense  necessarily  incidental 
of  such  a  proceeding,"  there  is  a  con- 
sideration for  a  note  given  by  him  for 
the  support  of  the  child.**  Accordingly 
in  this  state  it  is  assumed  that  by  giving 
the  note  or  other  agreement  the  im- 
puted  father   has   relieved   himself    of 


prosecution  under  the  Bastardy  Act.^'^ 
A  note  given  by  him  to  the  mother  is 
upon  a  sufficient  consideration.**  A 
trust  created  in  favor  of  the  mother  is 
upon  a  sufficient  consideration.**  The 
father's  agreement  to  make  the  child 
his  heir  at  law,  based  upon  the  agree- 
ment of  the  mother  to  forbear  prosecu- 
tion under  the  Bastardy  Acts,  is  based 
upon  a  sufficient  consideration.** 

It  has  been  held  generally  that  a  note 
given  in  compromise  of  bastardy  pro- 
ceedings is  upon  a  sufficient  consider- 
ation although  the  child  is  afterwards 
bom  dead,**  or  dies  shortly  after  its 
birth.**  But  other  cases  have  more  care- 
fully analyzed  the  consideration  and 
hold  that  the  fact  that  the  child  died  at 
birth  or  shortly  thereafter  does  not 
destroy  the  consideration  for  such  a  note 
where  the  note  is  not  given  to  secure  a 
maintenance  for  the  child,  but  to  avoid 
a  prosecution  for  bastardy,®*  or  in  part 
upon  such  consideration.** 

d.   Settlement  hy  infant, 

A  release  given  by  the  woman  before 
she  is  of  age  has  been  held  to  be  ineffec- 
tual as  a  bar  to  the  proceedings.** 

On  the  contrary,  it  has  been  held  that 
a  settlement  and  release  by  a  minor  is 
valid;  at  least,  the  court  may  approve 
it,**  or  the  mother  may  enforce  a  con- 
tract given  in  consideration  thereof.*'' 

An  infant  who  has  contracted  to  sup- 


M  Beach  v.  Voegtlen  (1902)  68  N.  J.  L. 
472,  53  Atl.  696. 

M  Cutter  v.  Collins  (1863)  12  Cush. 
<Ma8S.)  233. 

S4  Thompson  v.  Nelson  (1867)  28  Ind. 
431. 

8»Moon  V.  Martin  (1889)  122  Ind.  211, 
23  N.  E.  668. 

seHargroves  v.  Freeman  (1862)  12  Ga. 
342. 

87  See  Jones  v.  Peterson  (1902)  117  Ga. 
68,  43  S.  E.  417,  supra,  notes  29,  30,  where 
tlie  court  expressly  holds  that  the  parties 
have  a  right  to  settle  the  bastardy  proceed- 
ings before  defendant  has  been  found  by 
the  magistrate  to  be  the  father. 

SBHays  v.  McFarlan  (1861)  32  6a.  699, 
79  Am,  Dec.  317. 

B»Davifl  V.  Moody  (1864)   16  Ga,  175. 

90  Jackson  v.  Finnev  (1863)  33  Ga.  612. 

9lMerritt  v.  Flemining  (1868)  42  Ala. 
234;  Pflaum  v.  McClintock  (1889)  130  Pa. 
369   18  Atl.  734. 

OS  Maxwell  v.  Campbell  (1868)  8  Ohio 
St.  265;  Maurer  v.  Mitchell  (1846)  9  Watts 
&  S.   (Pa.)  69. 

o»Harter  v.  Johnson   (1861)   16  Ind.  271. 

M  Eaton  v.  Burns  (1869)  31  Ind.  390; 
Marshall  v.  Bell  (1891)  1  Ind.  App.  506,  27 
N.  E.  988. 

W  Wilson  V.  Judge  of  County  Ct.  (1851) 
18  Ala.  757;  People  ex  rel.  Loving  v.  Kuech- 
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ler  (1899)  87  HI.  App.  487  (court  so  held 
although  the  settlement  had  been  approved 
by  the  court,  as  required  by  statute,  and 
the  court  had  found  that  the  mother  was  of 
full  age);  State  v.  Baker  (1893)  89  Iowa, 
188,  56  N.  W.  426.  See  Pickler  v.  State, 
supra,  note  63. 

MCom.  v.  Weaver  (1899)  9  Pa.  Dist.  R. 
427.    See  text  to  note  26,  supra. 

w  Griffin  v.  Chriswisser  (1909)  84  Neb. 
196,  120  N.  W.  909.  supra,  note  71.  See 
Allyn  V.  Allyn  (1886)  108  Ind.  327,  9  X. 
E.  279,  supra,  note  75;  and  State  ex  rel. 
Bales  V.  Baker  (1902)  65  Kan.  117,  69  Pac. 
170,  supra,  66. 

In  Garner  v.  Cook  (1868)  30  Ind.  331, 
an  action  upon  a  promissory  note  given  in 
compromise  of  a  bastardy  proceeding,  an 
answer  that  the  consideration  of  the  note 
was  to  compromise  the  bastardy  case,  and 
that  the  mother  of  the  child/ the  payee, 
was  an  infant,  was  held  insufficient  where 
the  assured  did  not  show  whether  or  not 
satisfaction  with  the  compromise  was  sub- 
sequently acknowledged  by  her  in  court, 
as  provided  by  statute,  the  court  stating 
that  the  minority  of  the  woman  was  un- 
important, as  the  defendant  could  not  avail 
himself  of  it,  and  if  the  compromise  was 
not  consummated  by  the  necessary  pro- 
ceeding in  court  to  make  it  obligatory;  that 
fact  should  have  been  alleged. 
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port  hia  illegitimate  child  has  been  held 
bound  by  his  contract,  the  court  stating 
that  the  law  placed  upon  him  the  obli- 
gation of  supporting  his  child  and  in- 
fancy eannot  avail  to  defeat  a  promise 
by  him  which  was  but  the  command  of 
the  law.^^  A  similar  holding  appears 
under  a  statute  authorizing  an  infant 
father  of  a  bastard  child  to  settle  with 
the  mother,  and  an  action  on  a  note 
given  in  settlement  is  sustained.^^ 

e.   Settlement  "by  married  tcoman. 

It  has  been  held  under  a  statute  au- 
thorizing a  married  woman  to  maintain 
a  bastardy  proceeding  that  a  release 
executed  by  her  is  a  consideration  for 
the  agreement  of  the  reputed  father.*^ 
The  New  Hampshire  court  ^^^  does  not 
pass  upon  the  right  of  the  married 
woman  to  maintain  the  bastardy  pro- 
ceedings, but  states  it  to  be  *  ^immaterial 
whether  the  process  was  void  or  only 
voidable  by  plea  in  abatement.  If  only 
voidable  by  plea,  the  defendant  might 
waive  it  and  settle  the  claim,  and  the 


settlement  would  be  good/'  On  the  con- 
trary, a  release  by  the  mother  of  the 
bastard  child,  who  was  a  married  woman 
was  held  a  void  act  and  inefitectual  as  a 
discharge,  and  therefore  no  consideration 
for  a  note  given  by  the  putative 
father.^^  It  was  urged  in  this  ease 
that  the  statute  expressly  provided  that 
the  mother  of  a  bastard  child  might 
prosecute,  and  that  married  women 
were  comprehended  in  this  provision. 
In  answer  to  this  argument  the  court 
states  it  may  be  so,  '^but  we  give  no 
opinion  on  this  point.  Whatever  may 
be  the  construction  of  the  statute  in 
this  respect,  it  is  not  to  be  presumed 
that  there  was  any  intention  to  inter- 
fere with  or  change  the  rights  of  the 
husband  as  established  by  law.  The 
form  was  adapted  to  the  cases  which 
were  chiefly,  if  not  solely,  intended  to  be 
provided  for;  and  besides,  the  language 
of  the  statute  does  not  prohibit  the  join- 
ing the  husband,  and  the  rules  of  the 
common  law  are  not  to  be  changed  by 
doubtful  implication." 


MStowers  v.  Hollis  (1886)  83  Ky.  644. 
See  Tavlor  v.  Dansby,  supra,  note  72. 

w  Gavin  v.  Burton  (1856)  8  Ind.  69. 

l«  Parker  v.  Way  (1844)  15  N.  H.  45; 
Abshire  v.  ^iather  (1866)  27  lad.  381,  text 
to  note  74,  supra. 


101  Parker  v.  Wav  (N.  H.)  stipra, 
iw  Wilbur    V.    Crane     (1832)     13    Pick. 
(Mass.)  284.  W.  A.  E. 


INDIANA  SrPKBBtB  COURT. 

ANNA  KETELSON,  Appt., 

V. 

FRED  D.  STILZ  et  a1.,  Doing  Business. as 

8tilz  &  Miller. 

(184  Ind.  702,  111  N.  E.  423.) 

Common  law  «•  ad<iptiofn  -^  iwrtlciilar 
decision. 

1.  Only  general  principles  and  not  par- 
ticular decisions  interpreting  them  were 
adopted  by  a  statute  declaring  the  govern- 
ing law  to  be  the  common  law  of  England 
and  statutes  made  in  aid  thereof,  prior  to 
a  certain  time,  which  are  of  a  general  na- 
ture. 

For  other  cases,  see  Common  Law,  in  Dig. 
1-^2  N,  8. 

Joint  debtors  —  Qn.sati8fied   ladgmeni 
against  one  —  effect. 

2.  An  unsatisfied  Judgment  against  one 
of  several  joint  tort-feasors  is  no  bar  to  an 
action  against  another  responsible  for  the 

Note.— As  to  effect  of  judgment  against 
one  joint  tort-feasor  upon  the  liability  of 
other,  see  annotation  following  this  case, 
post,  308,  and  references  therein  to  anno« 
tation  on  related  questions. 
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same  tort,  although  execution  has  been  is- 
sued thereon. 

For  other  coses^  see  Judgment,  II,  e,  1,  in 
Dig.  1-52  N,  8, 

(Cox,  J.,  dissents.) 

(February  16,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Marion  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  losses  sustained  by 
plaintiff  in  an  exchange  of  real  estate,  al- 
leged to  have  been  caused  by  fraud  of  de- 
fendants.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  E.  Jeffrey,  E.  E.  Mc- 
Ferrin,  and  L.  Ert  Slack,  for  appellant: 

It  is  doubtful  if  McCleay  and  defendants 
are  in  law  joint  tort-feasors.  The  duty  of 
each  toward  plaintiff  is  not  the  same  and 
there  is  no  charge  in  either  action  of  a  con- 
cert of  action. 

Economy  Light  &  P.  Co.  v.  Hiller,  203  111. 
518,  68  N.  E.  72;  Patten  v.  Gurney,  17 
Mass.  182,  9  Am.  Dec.  141;  Butler  v.  Ash- 
worth,  110  Cal.  614,  43  Pac.  4,  386;  Chip- 
man  V.  Palmer,  77  N.  Y.  51,  33  Am.  Rep. 
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566;  Harriott  v.  Plimpton,  166  Mass.  685, 
44  N.  E.  992;  West  Muncie  Strawboard  Co. 
V.  Slack,  164  Ind.  21,  72  N.  E.  879;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  T.  Hilligoss,  171 
Ind.  417,  131  Am.  St.  Rep.  258,  86  X.  E. 
485. 

The  action  against  MeCleay  and  judgment 
therein  against  him,  the  issuing  of  an  execu- 
tion on  that  judgment  and  its  return  "nulla 
bona,"  do  not  release  defendants  of  the  tor- 
tious conduct  nor  prevent  or  preclude  the 
bringing  of  this  action, — do  not  satisfy  the 
judgment  against  McCleay  or  the  claim  of 
tort  pleaded  here  against  defendants,  and 
do  not  constitute  an  election  which  bars 
this  proceeding. 

Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Hilli- 
goss, supra;  Parry  Mfg.  Co.  v.  Crull,  n6 
Ind.  App.  77,  101  N.  E.  756;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Gossett,  172  Ind.  525, 
87  N.  E.  723;  American  Surety  Co.  v.  State, 
50  Ind.  App.  475,  98  N.  E.  829;  Indianapolis 
Traction  &  Terminal  Co.  v.  Holtzclaw,  40 
Ind.  App.  311,  81  N.  E.  1084;  Indianapolis, 
C.  &  L.  R.  Co.  V.  Warner,  36  Ind.  515; 
Brady  v.  Ball,  14  Ind.  317;  Valparaiso  v. 
Moffitt,  12  Ind.  App.  250,  54  Am.  St.  Rep. 
522,  39  N.  E.  909;  Baltes  v.  Bass  Foundry 
&  Mach.  Works,  129  Ind.  385,  28  X.  E.  319; 
First  Nat.  Bank  v.  Indianapolis  Piano  Mfg. 
Co.  45  Ind.  5;  American  Exp.  Co.  v.  Patter- 
son, 73  Ind.  430;  Cooley,  Torts,  2d  ed.  pp. 
158-161;  1  Cooley,  Torts,  3d  ed.  pp.  231- 
234;  Bigclow,  Estoppel,  6th  ed.  p.  128:  1 
Freeman,  Judgm.  4th  ed.  pp.  230,  237;  2 
Black,  Judgm.  2d  ed.  §§  777-779:  Lovejoy 
V.  Murray,  3  Wall.  1,  18  L.  ed.  129;  Ses- 
sions V.  Johnson,  95  U.  S.  347,  24  L.  ed. 
596;  Collard  v.  Delaware,  L.  &  W.  R.  Co.  6 
Fed.  246;  American  Bell  Teleph.  Co.  v.  Al- 
bright, 32  Fed.  287;  Clabaugh  v.  Southern 
Wholesale  Grocers*  Asso.  181  Fed.  706; 
Reynolds  v.  New  York  Trust  Co.  39  L.R.A. 
(N.S.)  391,  110  C.  C,  A.  409,  188  Fed.  611; 
Gilbreath  v.  Jones,  66  Ala.  129:  Blann  v. 
Crocheron,  19  Ala.  647,  54  Am.  Dec.  203,  20 
Ala.  320;  Dawson  v.  Schloss,  93  Cal.  194, 
29  Pac.  31;  Chetwood  v.  California  Nat. 
Bank,  113  Cal.  414,  45  Pac.  704;  Woodworth 
V.  Gorsline,  30  Colo.  186,  58  L.R.A.  417,  69 
Pac.  705;  Sheldon  v.  Kibbe,  3  Conn.  2i4,  8 
Am.  Dec.  176;  Morgan  v.  Chester,  4  Conn. 
387;  Vincent  v.  McNamara,  70  Conn.  332, 
39  Atl.  444;  Norfolk  Lumber  Co.  v.  Sim- 
mons, 2  Marv.  (Del.)  317,  43  Atl.  163: 
Wanack  v.  People,  387  111.  116,  58  N.  E. 
242;  Lasher  v.  Littell,  202  111.  551,  67  N.  E. 
372;  Turner  v.  Hitchcock,  20  Iowa,  310: 
Bell  V.  Perry,  43  Iowa,  368;  McVey  v. 
Manatt,  80  Iowa,  132,  45  N.  W.  548;  West- 
brook  V.  Mize,  35  Kan.  299,  10  Pac.  881; 
United  Soc.  v.  Underwood,  11  Bush,  265,  21 
Am.  Rep.  214;  Jones  v,  Lowell,  35  Me.  541; 
Cleveland  v.  Bangor,  87  Me.  259,  47  Am. 
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St.  Rep.  326,  32  Atl.  892;  Gunther  v.  Lee,. 
45  Md.  60,  24  Am.  Rep.  604;  Sprague  ▼• 
Oakes,  19  Pick.  466;  Loring  v.  Salisbury 
Mills,  125  Mass.  163 ;  Savage  v.  Stevens,  12& 
Mass.  264;  Brown  v.  Thayer,  212  Mass. 
392,  99  N.  E.  237 ;  D' Almeida  v.  Boston  & 
M.  R.  Co.  209  Mass.  81,  96  N.  E.  398,  Ann. 
Cas.  1913C,  761;  Elliott  v.  Hayden,  104 
Mass.  180;  Corey  v.  Havener,  182  Mass. 
250,  65  N.  E.  69,  13  Am.  Neg.  Rep.  108; 
Blackman  v.  Simpson,  120  Mich.  377,  5^ 
L.R.A.  410,  79  N.  W.  673;  Page  v.  Freeman^ 
19  Mo.  421;  Garner  v.  Henzig,  15  Mo.  App. 
591;  McReady  v.  Rogers,  1  Neb.  124,  93^ 
Am.  Dec.  333;  Hayden  v.  Woods,  16  Neb. 
306,  20  N.  W.  345;*^Hyde  v.  Noble,  13  N.  H. 
494,  38  Am.  Dec.  508;  Fowler  v.  0\j^n,  6S 
N.  H.  270,  73  Am.  St.  Rep.  688,  39  Atl. 
329;  Marsh  v.  Berry,  7  Cow.  344:  Hurley 
V.  New  York  &  B.  Brewing  Co.  13  App.  Div. 
167,  43  N.  Y.  Supp.  269,  1  Am.  Neg.  Rep. 
324;  Palmer  v.  New  York  News  Pub.  Co.  31 
App.  Div.  212,  62  N.  Y.  Supp.  539;  Russell 
V.  McCall,  141  N.  Y.  437,  38  Am.  St.  Rep. 
807.  36  N.  E.  498;  Walsh  v.  New  York  C.  & 
H.  R.  R.  Co.  204  N.  Y.  58,  37  L.R.A.(N.S.) 
1137.  97  N.  E.  408;  Gilbert  v.  Finch,  173 
N.  Y.  455,  61  L.R.A.  807,  93  Am.  St.  Rep- 
623,  66  N.  E.  133;  Livingston  v.  Bishop,  1 
Johns.  290,  3  Am.  Dec.  330;  Martin  v. 
Buffaloe,  128  N.  C'  305,  83  Am.  St.  Rep.  679, 
38  S.  E.  902;  Wright  v.  Lathrop,  2  Ohio, 
33,  15  Am.  Dec.  529;  Maple  v.  Cincinnati, 
H.  &  D.  R.  Co.  40  Ohio  St.  313,  48  Am.  Rep. 
685;  Allen  v.  Liggett,  81  Pa.  486;  Derosa  v. 
Hamilton,  14  Pa.  Co.  Ct.  317;  Hawkins  v. 
Hatton,  1  Nott  &  M'C.  318,  9  Am.  Dec.  700; 
Park  V.  Hopkins,  2  Bail.  L.  411;  McGehee 
V.  Shafer,  15  Tex.  198;  Turner  v.  Brock,  6 
Heisk,  50 ;  Brison  v.  Dougherty,  3  Baxt.  93 : 
Sanderson  v.  Caldwell,  2  Aik.  (Vt.)  195; 
Preston  v.  Hutchinson,  29  Vt.  144;  Stewart 
V.  Martin,  16  Vt.  397:  Griffie  v.  MrClung,  5 
W.  Va.  131;  Bloss  v.  Plymale,  3  W.  Va.  3S).3, 
100  Am.  Dec.  752:  Sherman  v.  Brett,  7  Wis. 
139;  Barth  v.  Loeffelholtz,  108  Wis.  562,  84 
N.  W.  840. 

Messrs.  C.  T.  Hiinna  and  T.  A.  Daily 
for  appellees. 

Lairy,  J.,  delivered  the  opinion  of  tUo 
court; 

Appellant  brought  this  action  to  recover 
damages  resulting  to  her  from  an  exchange 
of  a  piece  of  real  estate  for  real  estate 
owmed  by  one  McCIeay,  which  damages  were 
alleged  to  have  been  occasioned  by  the 
fraud  of  appellees.  It  appears  from  the  alle- 
gations of  the  complaint  that  appellees  were 
real  estate  agents,  and  that  as  such  they 
sold  to  appellant  a  piece  of  property  assur- 
ing her  at  the  time  that  in  case  she  desired 
to  dispose  of  it  they  would  assist  her  with- 
out charge.    Appellant  afterwards  consulted 
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appellees  with  reference  to  the  dispoeition 
of  the  property,  and  was  informed  that  they 
represented  McCleay,  who  owned  a  de- 
birable  rental  property,  and  they  advised 
her  to  exchange  her  property  for  that  owned 
by  McCleay.  Appellant  alleges  that  she 
made  the  exchange  upon  the  advioe  of  ap* 
pelleeSy  the  negotiations  being  conducted  by 
them,  and  that  during  these  negotiations 
they  made  false  and  fraudulent  representa- 
tions as  to  the  character,  condition,  and 
value  of  the  McCleay  property  which  re- 
sulted in  damage  to  appellant,  and  which 
form  the  basis  of  this  action.  The  suf- 
ficiency of  the  eomplaint  is  not  questioned 
on  appeal.  Appellees  filed  an  affirmative 
answer  to  the  complaint,  which  was  held 
good  as  against  a  demurrer  for  want  of 
facta.  To  this  answer  appellant  filed  an 
affirmative  reply,  to  which  a  demurrer  was 
addressed  by  appellees  and  sustained  by 
the  cou^tk  The  rulings  of  the  court  in  pass- 
ing upon  these  demurrers  are  assigned  as 
error. 

Only    a    single    question    is    presented. 
From  these  pleadings  it  appears  that  prior 
to  the  commencement  of  this  action  appel- 
lant  sued  McCleay,  the  owner  of  the  real 
e&tate  for  which  she  exchanged  her  prop- 
er ty,  and  recovered  a  judgment  based  upon 
fraudulent  representations  made  by  him  in 
the  same  transaction  with  reference  to  the 
exchange  of  the  same  property.    It  further 
api>ears  that  appellant  caused  an  execution 
to  be  issued  against  McCleay  on  this  judg- 
ment, which  execution  was  returned  nulla 
bona.      Under    the    facts   thus    shown    ap- 
pellees take  the  position  that  McCleay  was 
a  joint  tort-feasor  with  them,  and  that  the 
recovery  of  a  judgment  against  him  for  the 
tort  for  which  all  were  jointly  and  severally 
liable,  and  the  issue  of  an  execution  there- 
on, operated  to  release  the  other  tort-feasors 
from   liability.     By   its   rulings   the  trial 
court  sustained  the  position  of  appellees. 
Appellant  takes  the  position  that  she  is  en- 
titled to  one  satisfaction  of  her  demand, 
that  she  has  a  right  to  sue  all  either  jointly 
or  separately,  and  that  nothing  short  of  a 
satisfaction,   release,   or  discharge   of   her 
claim  in  favor  of  one  of  the  joint  tort-fea- 
sors will  operate  as  a  release  to  the  others. 
It  seems  to  be  well-settled  law  in  England 
since  the  case  of  Brown  v.  Wootton  (1606) 
Cro.  Jac  73,  79  Eng.  Reprint  62,  Yelv.  68f, 
80    Eng.    Reprint    47,    that    a    judgment 
against  one  tort-feasor  may  be  pleaded  in 
bsr  of  an  action  for  the  same  cause  brought 
against  another  as  a  joint  tort-feasor,  with- 
out averring  satisfaction  of  the  judjyment. 
Buckland  v.   Johnson,   16    C.   B.   145,    139 
Eng.  Reprint,  375,  2  C.  L.  Rep.  784,  23  L. 
J.  P.  C.  N.  S.  204,  18  Jur.  775,  2  Week.  Rep. 
565;  Brinsmead  Vr  Harrison,  L.  R.  V  C.  P. 


647,  41  L.  J.  C.  P.  N.  S.  190,  27  L.  T.  N.  S. 
99,  20  Week.  Rep.  784.  Appellees  assert 
that  the  doctrine  announced  in  Brown  v. 
Wootton,  supra,  was  the  common  law  of  Eng- 
land at  the  time  of  the  settlement  of  James- 
town, that  our  Code  adopts  the  common  law 
of  England  at  that  date  as  the  common  law 
of  Indiana,  and  that  the  courts  of  this  state 
are  thereby  bound  to  follow  the  law  as  an- 
nounced in  that  case.  Burns's  Anno.  Stat.  . 
1914,  §  236,  R.  S.  1881.  While  it  is  true 
that  the  section  of  the  statute  pointed  out 
makes  the  common  law  of  England  the 
common  law  of  Indiana,  and  that  the  case  of 
Brown  v.  Wootton,  supra,  declares  the  law 
to  be  in  accordance  with  the  principle  as- 
serted by  appellees,  we  cannot  subscribe  to 
the  proposition  that  we  are  bound  to  accept 
the  rule  announced  by  the  decision  relied 
on  and  the  cases  cited  in  support  thereof  as 
being  a  part  of  the  common  law,  as  the  term 
"common  law  of  England''  is  used  in  the 
statute  referred  to. 

It  is  appellees*  position  that  by  virtue 
of  the  statute  all  rules  of  the  common  law 
of  England  in  the  year  1607  are,  except  as 
otherwise  provided,  in  full  force  in  this 
state,  and  that  in  determining  what  such 
rules  were  we  must  look  to  the  ruling  deci- 
sions rendered  by  the  English  courts  up  to 
that  time.  Appellees  misinterpret  the  stat- 
ute in  question  as  to  the  meaning  of  the 
term  ''common  law"  as  therein  used,  and 
also  as  to  the  application  of  the  specific 
period  therein  designated  to  parts  of  the 
section  other  than  that  to  wliich  it  was 
meant  to  be  applied.  The  section  reads  in 
part  as  follows:  "The  law  governing  this 
state  is  declared  to  be  .  .  .  Fourth.  The 
common  law  of  England,  and  statutes  of  the 
British  Parliament  made  in  aid  thereof 
prior  to  the  fourth  year  of  the  reign  of 
James  the  First  [e^ccepting  certain  enact- 
ments] and  which  are  of  a  general  nature, 
not  local  to  that  kingdom.      .    .    .  ** 

As  viewed  by  this  court,  it  was  not  the 
purpose  of  the  legislature  by  this  section  of 
the  statute  to  adopt  the  rules  of  the  com- 
mon law  as  announced  and  applied  by  the 
courts  of  England  prior  to  1607,  but  that 
the  purpose  was  to  adopt  the  general  princi- 
ples of  the  common  law  which  luiderlie  and 
control  all  rules  of  decision  throughout  all 
time,  as  the  same  were  affected  by  the  acts 
of  the  British  Parliament  passed  in  aid 
thereof  prior  to  the  time  mentioned  Tlie 
statute  was  declaratory  in  its  nature,  Indi- 
ana being  carved  out  of  that  portion 
of  America  settled  by  the  English  colo- 
nists who  brought  with  thorn  the  com- 
mon law  at  the  time  the  settlement  was 
established,  and  the  statutes  or  Parlia- 
ment in  aid  of  the  common  law  were  to 
be  distinffuishcd  from  those  passed  in  der- 
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ogation  of  it.  Such  acts  were  to  be  dis- 
tinguished also  from  the  acts  of  the  Brit- 
ish Parliament  passed  after  the  phys- 
ical separation  from  the  mother  country, 
after  which  time  courts  were  to  look  par- 
ticularly to  American  legi^slation  and  to  the 
reports  of  American  courts  for  improvements 
and  modifications  of  the  rules  of  tlie  com- 
mon law. 

The  common  law  of  England  was  derived 
'   from  the  universal  usage  and  custom  of  the 
early  English  people,  and  is  a  system  of  ju- 
risprudence founded  upon  principles  of  jus- 
tice as  it  was  conceived  and  administered 
by  the  English  courts  of  law  in  contradis- 
tinction  to   the    methods   of   administering 
justice  employed  by  the  courts  of  equity, 
and    that    system    of    jurisprudence    which 
formed  the  basis  of  the  Roman  or  Civil  Law. 
From  this   common-law   system,  and   from 
the    usages,    customs,    and    maxims    upon 
which  it  is  founded,  innumerable  rules  and 
principles    emanated,    as    the    courts    from 
time  to  time  declared  what  they  understood 
to  be  the  correct  law  applicable  to  the  mat- 
ter   before    them,    and    such    law    was    de- 
termined by  a  system  of  reasoning  and  of 
administering    justice    consistent    with    the 
universal  usages,  customs,  and  institutions 
of   the   English   people.     The  common   law 
grew  to  be  a   system   of  applying  to  liti- 
gated  instances  just,  reasonable,  and   con- 
sistent   rules   of   decision,    suitable    to    the 
genius   of  the  people   and   to   their   social, 
political,  and  economic  conditions,  and  the 
system  once  established  has  never  changed. 
The    rules    so    deduced    from    this    system, 
however,  were  continually  o^anging  and  ex- 
panding with  the  progress  of  society  in  the 
application  of  this  system  to  more  diversi- 
fied circumstances  and  under  more  advanced 
periods.    The  common  law  by  its  own  prin- 
ciples adapted  Itself  to  varying  conditions 
and  modified  its  own  rules  so  as  to  serve 
the  ends  of  justice  as  prompted  by  a  course 
of  reasoning  which  was  guided  by  these  gen- 
erally accepted  truths.     One  of  its  oldest 
maxims  was  that  where  the  reason   of   a 
rule   ceased   the   rule   also   ceased;    and   it 
logically  followed  that  when  it  occurred  to 
the  courts  that  a  particular  rule  had  never 
been  founded  upon  reason,  and  that  no  rea^ 
son   existed   in   support  thereof,   that   rule 
likewise  ceased,  and  perhaps  another  sprang 
up  in  its  place  which  was  based  upon  rea- 
son and  justice  as  then  conceived.    No  rule 
of  the  common  law  could  survive  the  reason 
on  which  it  was  founded.    It  needed  no  stat- 
ute   to    change    it,    but    abrogated    itself. 
People  V.  Randolph,  2  Park.  Crim.  Rep.  174 ; 
Metropolitan  Casualty  Ins.  Co.  v.  Clark,  14.*^ 
Wis.  181,  37  L.R.A.(N.S.)    717,  129  N.  W. 
1065,  3  N.  C.  C.  A.  532 ;  Beardsley  v.  Hart- 
ford,  50  Conn.   542,  47   Am.   Rep.   677. 


The  principles  of  the  English  common-law 
system,  as  its  theory  assumes  and  its  his- 
tory proves,  were  not  applicable  or  suited  ta 
one  country  or  condition  of  society  only,  but 
on  the  contrary  by  reason  of  their  proper- 
ties of  expansibility  and  flexibility  their  ap- 
plication to  many  became  practicable.     The 
adoption  of  the  common  law  in  the  most 
general   terms   by   the  government   of    any 
country  did  not  necessarily  require  or   ad- 
mit of  an  unqualified  application  of  all  its 
rules,  without  regard  to  local  circumstances 
and   the   then    present  enlightened   concep- 
tion of  reason  and  justice.    This  system  of 
jurisprudence  has  been  adopted  by  virtue  of 
statutory  enactment  by  most  of  the  states 
of  the  Union;  but  according  to  the  prevail- 
ing decisions  the  rules  as  declared  by   the 
English  courts  at  one  period  or  another  have 
been  controlling  only  so  far  as  they  were 
suited  to  and  in  harmony  with  the  genius, 
spirit,  and  objects  of  American  institutions. 
VVhether   so-called  common-law   rtilles   have 
been  followed  strictly  in  the  several  states 
has  depended  upon  the  extent  to  which  they 
have  seemed  rea8(Hiable,  and  for  this  reason 
what   are    considered   proper   rules   of    the 
common  law  in  one  state  are  not  necessarily 
so  considered  in  another,  and  likewise  rules 
considered  proper  dictations  of  the  common 
law  in  the  eighteenth  century  are  not  now 
so  considered  in  the  twentieth.    Since  courts 
have  had  an  existence  in  America  they  have 
never  hesitated  to  take  upon  themselves  the 
responsibility  of  saying  what  are  the  proper 
rules  of  the  common  law.    While  courts  mav 
properly    refer   to   well-known    repositories 
of  legal  learning  to  ascertain  and  arrive  at 
the  correct  rules  applicable,  and  may  look  to 
American  as  well  as  English  books,  neither 
precedents   nor   opinions   of  judges  can   be 
said  with  strict  propriety  to  be  the  law.  Al- 
though they  are  to  be  regarded  as  proper 
exponents  of  the  law  as  adopted,  they  are  to 
be  received  merely  as  evidence  of  the  law 
rather  than  as  the  law  itself.     Rensselaer 
Glass  Factory  v.  Reid,  5  Cow.  587 ;  Robert  v. 
West,  15  Ga.  122. 

We  cannot  believe  then  that  our  legis- 
lature Intended  to  petrify  the  rules  of  the 
common  law  as  declared  by  judicial  deci- 
sions at  any  one  time  or  period,  and  to  set 
them  up  in  such  inflexible  form  as  to  make 
them  absolute  rules  of  decision  throughout 
all  time.  The  theory  of  our  adopted  system 
is  that  the  law  consists  not  in  the  actual 
rules  enforced  by  the  decisions  of  the  courts, 
but  consists  only  in  the  principles  from 
which  these  rules  fiow.  Under  the  section 
of  the  statute  relied  on,  where  there  are  no 
governing  enactments  of  the  legislature  the 
courts  of  this  state  are.  in  all  matters  com- 
ing before  them,  to  endeavor  to  administer 
justice  according  to  the  promptings  of  rea- 
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«oa  and  common  sense,  which  are  the  car- 1 
dinal  principleB  of  the  comtttm  law,  and 
they  are  not  to  accept  blindly  the  decisioaa 
of  the  English  courts  of  any  particular  time 
or  period  without  inqnirinl^  aa  to  the  rea- 
sons upon  which  they  rest.  To  do  so  would 
iie  to  adopt  a  practice  which  wcmld  be  in 
direct  violation  of  the  theory  of  that  com- 
mon law  which  the  statute  prescribes  we  are 
to  follow.  Sayward  v.  Carlson,  1  Wash. 
29,  23  Pac.  830;  Kroeger  v.  Twin  Buttes  R. 
Co.  (1911)  13  Ariz.  348,  114  Pac.  653,  and 
note  thereto  as  reported  in  Ann.  Cas. 
1913E,  1229;  Clement  v.  Graham  (1906)  78 
Vt.  290,  63  Atl.  146,  and  note  tliereto  as  re- 
ported in  Ann.  Cas.  1913E,  1208. 

In  view  of  what  has  been  said,  this  court 
does  not  feel  called  upon  to  adopt  the  rule 
as  announced  in  Brown  v.  Wootton,  supra, 
and  the  later  English  cases. 

Only  one  state,  Virginia,  is  fully  commit- 
ted to  the  English  rule.  The  decisions  of 
Rhode  Island  and  Pennsylvania  at  one  time 
seemed  to  follow  it,  but  the  later  decisions 
of  these  states  on  the  subject  are  more  in 
conformity  with  the  American  doctrine. 
The  overwhelming  weight  of  authority  in 
this  country  is  to  the  effect  that  nothing 
short  of  a  full  satisfaction  or  its  equivalent 
ean  make  good  a  plea  of  former  judgment  in 
tort,  offered  in  bar  of  an  action  against  a 
joint  tort-feasor  who  was  not  a  party  to  the 
first  judgment.  The  cases  from  the  various 
states  are  collected  in  a  note  to  the  case  of 
Blackman  v.  Simpson,  as  reported  in  58 
I^RA.  410. 

Sonse  cases  hold  that  joint  tort-feasors 
may  be  sued  jointly  or  severally  at  the  op- 
tion of  the  plaintiff;  and  that  if  each  be 
sued  separately  such  suits  may  be  pursued 
to  final  judgment,  but  that  having  obtained 
judgment  plaintiff  must  elect  as  against 
whom  he  will  take  out  an  execution;  and 
that  when  he  takes  execution  against  one 
judgment  defendant,  he  must  enter  a  per- 
petual stay  of  execution  as  to  each  of  the 
other  judgments.  This  ruls  seems  to  have 
been  announced  in  the  early  decisions  of 
this  state.  Davis  v.  Scott,  1  Blackf.  169; 
Allen  V.  Wheatley,  3  Blackf.  332;  Fleming 
V.  McDonald,  60  Ind.  278,  19  Am.  Rep.  711; 
Ashcraft  v.  Kooblock,  146  Ind.  174,  45  N.  £. 
69. 

The  case  of  Davis  v.  Scott,  supra,  consists 
of  only  three  lines,  in  which  it  is  stated  that 
a  plea  of  former  recovery  and  execution 
against  a  joint  tort-feasor  is  a  good  plea  in 
bar  to  an  action  for  assault  and  battery  and 
false  imprisonment.  This  cane  seems  to 
have  been  followed  in  the  other  Indiana 
cases  cited  above  in  which  the  rule  is  more 


fully  stated.  This  rule  seems  to  be  a  kind 
of  a  compTomtse  between  the  English  rule 
and  the  rule  adopted  by  the  weight  of  au- 
thority in  this  country.  It  is  everywhere 
recognized  that  an  injury  caused  by  the 
joint  wrong  of  two  or  more  parties  gives 
rise  to  but  a  single  cause  of  action,  and  that 
while  each  of  the  wrongdoers  is  severally 
liable  for  the  whole  damage  the  plaintiff  is 
entitled  to  only  a  single  satisfaction.  A  re- 
lease to  one  of  several  joint  tort-feasors,  or 
the  receipt  of  satisfaction  from  one,  operates 
in  favor  of  all;  and  so  if  a  judgment  taken 
against  one  is  fully  satisfied  all  are  released. 

The  rule  adopted  by  the  majority  of 
American  courts  commends  itself  to  the 
judgment  of  this  court.  It  seems  reasonable 
to  hold  that  the  injured  party  should  be  en- 
titled to  one  compensation,  and  no  good  rea- 
son has  been  suggested  to  show  why  an  in- 
effectual attempt  to  collect  a  judgment 
rendered  against  one  of  several  joint  tort- 
feasors should  operate  to  bar  further  pro- 
ceedings against  another  who  is  jointly 
liable.  An  eminent  text-writer,  in  dis- 
cussing this  question,  says:  "A  few  .  .  . 
cases  •  .  .  decide  that  the  mere  issuing 
of  an  execution  is  a  conclusive  election  to 
consider  the  defendant  as  exclusively  re- 
sponsible. But  a  majority  of  them  [the 
American  cases]  discountenance  this  mani- 
fest absurdity.  .  .  .  How  vain  and  de- 
lusive that  law  must  be  which  declares  the 
right  of  an  injured  party  to  proceed  several- 
ly against  every  person  concerned  in  com- 
mitting an  injury,  which  sustains  him  until 
the  liability  of  every  wrongdoer  is  several- 
ly determined  and  evidenced  by  a  final  judg- 
ment, and  which  after  thus  'holding  the 
word  of  promise  to  his  ear  breaks  it  to  his 
hope'  by  forbidding  him  to  attempt  the  ex- 
ecution of  either  judgment,  upcm  penalty  of 
releasing  all  the  others."  Freeman,  Judgm. 
§  236. 

The  court  feels  constrained  to  disapprove 
of  the  rule  announced  in  the  case  of  Davis 
V.  Scott,  supra,  and  the  other  cases  which 
follow  it,  and  to  adopt  the  rule  which  is 
followed  by  a  majority  of  the  courts  of  this 
country.  The  latter  rule  seems  to  be  more 
consistent  with  reason,  and  better  adapted 
to  meet  the  ends  of  justice. 

The  judgment  is  reversed,  with  instruc- 
tions to  sustain  the  demurrer  to  appellees' 
second  paragraph  of  answer. 

Cox,  J.,  dissents. 

Petition  for  rehearing  denied  May  12, 
1916. 
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Aimotatioiir->Effe€t  of  judgmefit  against  one  joint  tort-feasor  upon  liabili^ 

*  ot  other. 


1,  Scope,  808, 

II.  Judgntent  alone  as  a  har,  308, 
III.  i88iMinoe  of  eoDCcution  after  obtain^ 
ing  several  ju^ignvents  and  electa 
ing  de  tneliorihus  dantnis,  309. 

The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Blackman  v. 
Simpson,  58  L.R.A.  410.  Only  the  cases 
decided  since  the  date  of  that  note  are 
discussed  herein. 

Other  questions  of  interest  in  this 
connection  have  been  discussed  in  other 
notes  in  this  series  of  reports. 

The  right  to  show  by  extrinsic  evi- 
dence that  payment  of  judgment  against 
or  consideration  for  release  of  alleged 
joint  tort-feasor  was  not  a  satisfaction 
of  the  claim  is  discussed  in  the  notes  to 
Ryan  v.  Becker,  14  L.R.A.(N.S.)  330, 
and  Fitzgerald  v.  Union  Stock  Yards 
Co.  33  L.R.A.(N.S.)  983. 

Several  actions  for  death  or  injury 
causing  death  are  discussed  in  the  notes 
to  Louisville  &  N.  R.  Co.  v.  McElwain, 
34  L.R.A.  788;  Stewart  v.  United  Elec- 
tric Light  &  P.  Co.  8  L.R.A(N.S.)  384; 
and  Rowe  v.  Richards,  L.R.A.1915E, 
1095. 

As  to  release  of  one  two  or  more  per- 
sons severally  but  not  jointly  liable  for 
a  tort  as  affecting  the  liability  of  others, 
see  note  to  State  use  of  Cox  v.  Maryland 
Electric  R.  Co.  L,R.A.1917A,  273. 

The  effect  of  a  judgment  in  favor  of  a 
party  charged  with  negligence  on  the 
liability  of  a  codefendant  for  the  same 
act  of  negligence  is  discussed  in  the  note 
to  Hayes  v.  Chicago  Teleph.  Co.  2  L.R.A. 
(N.S.)  764. 

Judgment  in  favor  of  employee  as  bar 
to  recovery  against  employer  for  em- 
ployer's act  or  default  is  discussed  in 
the  note  to  Doremus  v.  Root,  54  L.R.A. 
649. 

J.  Scope, 
See  note  in  58  L.R.A.  410. 

II,  Judgment  alone  as  a  bar. 

Supplementing  note  in  58  L.R.A.  410. 

A  person  injured  by  the  joint  tort  of 
others  may  bring  separate  suits  against 
the  tort-feasors;  a  judgment  obtained  in 
one  of  the  actions  does  not  bar  an  action 
against  another  for  the  same  injury,  so 
long  as  such  judgment  is  unsatisfied. 
Cameron  v.  Kanrich  (1909)  201  Mass. 
451,  87  N.  E.  605  (dictum) ;  Old  Domin- 
ion   Copper    Min.    &    Smelting    Co.    v. 
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IV.  Judgment     ttith     satisfaotion     €«• 

whole  or  in  port,  309, 
F.  Proceedings  before  entry  of  juAif'-^ 

ment,  310. 
VI,  Summary,  310. 

Bigelow     (1909)     203    Mass.    159,    40 
L.R.A.(N.S.)    314,   89  N.   E.   193    (dic- 
tum) ;    White    v.    Beverly    Bldg.    Asso» 
(1915)    221   Mass.   15,  108   N.   E.   921 
(dictum) ;  Cushing  v.  Hederman  (1902 > 
117   Iowa,   637,   94  Am.   St.   Rep.   320^ 
91    N.    W.    940    (holding    a    judgment 
for  slander  against  one  person   not    a. 
bar  to   an   action   against   another  foir 
the    same    slander,    assuming    that    th^ 
defendants  in  the  separate  actions  were. 
joint  tort-feasors);  Hunt  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1912)  212  Mass.  102^ 
40  L.R.A.(N.S.)  778,  98  N.  E.  787  (hold- 
ing a  judgment  ag^ainst  a  terminal  com- 
pany no  bar  to  the  recovery  of  a  judg- 
ment against  a  railroad  company  for  the 
same    injury) ;    Johnston    v    McKenna. 
(1907)    73   N.   J.   Eq.   1,   67   Atl.   395, 
affirmed  in  (1908)  74  N.  J.  Eq.  448,  7a 
Atl.  312  (holding  a  decree  in  an  equi- 
table action,  brought  to  compel  the  de- 
fendant to  pay  a  sum  of  money  which: 
the  complainant  charged  had   been  ob- 
tained  out   of   surplus   moneys    arising 
from  the  sale  of  land  belonging  to  her, 
not  to  be  a  bar  against  the  maintenance 
of  a  second  bill  against  co-conspirators 
and  joint  tort-feasors  not  included  in  the 
first     decree) ;     Squire     v.     Ordemana 
(1909)  194  N.  Y,  394,  87  N.  E.  435  (hold- 
ing a  judgment  against  executors  for  the 
conversion  of  trust  funds  not  a  bar  te 
an  action  against  another  who  partici- 
pated   in    the    conversion) ;    Reno    v. 
Thompson  (1906)  111  App.  Div.  316,  97 
N.  Y.   Supp.   744   (holding  a  judgment 
for  trespass  and  conversion  of  personal 
property  not  a  bar  to  an  action  against 
another  who  participated  in  the  wrong- 
ful act) ;  Parks  v.  New  York  (1906)  111 
App.  Div.  836,  98  N.  Y.  Supp.  94,  af- 
firmed  without  opinion  in    (1907)    187 
N.  Y.  555,  80  N.  E.  1115  (holding  a  judg- 
ment against  contractors,  in  an  action 
against    the    contractors    and    the    city 
jointly,  not  a  bar  to  a  subsequent  action 
against   the   city   alone,   where   a   joint 
judgment    in   the   first   action   was   re- 
versed as  to  the  city,  and  a  new  trial 
ordered,  and  the  plaintiff .  retained  his. 
judgment    against    the    contractors    in- 
stead of  taking  a  new  trial) ;  Morse  v. 
Modern   Woodmen    (1917)   —  Wis.  — -^ 
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IM  N.  W.  829  (holding  a  judgment 
against  one  party  guilty  of  a  libel  not  a 
bar  to  an  action  against  another  guilty 
of  the  same  libel). 

In  American  Surety  Co.  v.  State 
<1912)  50  Ind.  App.  475,  98  N.  E.  829, 
an  action  upon  the  bond  of  a  saloon- 
keeper for  the  unlawful  sale  of  liquor 
depriving  the  plaintiffs  of  their  means 
of  support,  the  court  states  that  the 
basis  of  the  action  sounds  in  tort  and 
the  plaintiffs  are  entitled  to  proceed 
against  all  the  wrongdoers  either  jointly 
or  separately,  and  where  separate  ac- 
tions are  brought  the  same  may  be 
prosecuted  concurrently  until  judgment 
has  been  reached;  but  one  satisfaction 
is  a  bar  to  further  proceeding  on  the 
same  cause  of  action. 

It  is  stated  obiter  in  Tanzer  v.  Breen 
(1909)  131  App.  Div.  654,  116  N.  Y. 
Supp.  110,  that  when  two  alleged  tort- 
feasors are  joined  in  one  action  and 
answer  separately  the  plaintiff  may 
Drosecute  the  case  against  one  to  judg- 
ment first,  and  afterwards  prosecute  the 
ease  to  judgment  i^ainst  the  other,  and 
the  first  judgment  is  not  a  bar  to  the 
second. 

In  several  cases  it  is  stated  that  noth- 
ing short  of  a  satisfaction  of  the  demand 
or  a  release  of  one  joint  tort-feasor  is 
available  as  a  defense  by  other  wrong- 
doers who  are  jointly  liable.  Tandrup 
V.  Sampsell  (1908)'  234  HL  526,  17 
LlR.A.(N.S.)  862,  85  N.  E.  331;  Betcher 
V.  McChesney  (1917)  255  Pa.  394,  100 
AtL  124. 

The  English  rule  to  the  contrary 
whieh  is  followed  in  Virginia  is  recog- 
nized in  a  case  decided  in  that  jurisdic- 
tion within  the  period  covered  in  the 
present  note,  and  it  is  there  held  that  a 
judgment  recovered  against  one  tort- 
feasor is  a  bar  to  an  action  against  an- 
other. Staunton  Mut."  Teleph.  Co.  v. 
Buchanan  (1908)  108  Va.  810,  62  S.  E. 
928.  And  the  English  rule  has  been  fol- 
lowed in  Canada.  Longmore  v.  J.  D.  Mc- 
Arthur  Co.  (1910)  43  Can.  S.  C.  640, 
affirming  (1910)  19  Manitoba  L.  R.  641 
(holding  that  a  judgment  against  sub- 
contractors for  a  personal  injury  is  a 
bar  to  an  action  against  the  contractor 
for  the  same  injury). 

Where  the  joint  tort-feasors  are  sued 
jointly,  it  has  been  held  that  the  injured 
person  can  have  but  one  judgment;  in 
such  a  case,  where  he  has  taken  judg- 
ment against  one  of  the  tort-feasors,  his 
election  is  a  waiver  of  all  further  right 
of  action  against  the  other.  Indian- 
apolis Traction  &  Terminal  Co.  v.  Holtz- 
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claw  (1907)  40  Ind.  App.  311,  81  N.  E. 
1084.  In  Cameron  v.  Kanrich  (1909) 
201  Mass.  451,  87  N.  E.  605,  it  is  stated 
that  if  joint  tort-feasors  are  sued  joint- 
ly, taking  judgment  agaim>t  one  not  only 
operates  as  a  discontinuance  but  con- 
stitutes a  bar  to  obtaining  judgment 
against  the  other;  the  cause  of  action, 
being  single,  is  held  to  have  been  merged 
in  the  judgment  and  the  form  of  action 
changed. 

But  compare  with  Parks  v.  New  York 
(1906)  111  App.  Div.  836,  98  N.  Y. 
Supp.  94,  and  Tanzer  v.  Breen  (1909) 
131  App.  Div.  654,  116  N.  Y.  Supp.  110, 
supra. 

HI.   Issuance  of  execution  after  ottaiti' 

ing  several  judgments  and  electing 

de  ni€HoriJ}us  dainnis. 

Supplementing  note  in  58  L.R.A.  419. 

On  the  tlieory  that  nothing  short  of  sat- 
isfaction releases  a  joint  tort-feasor  some 
courts  have  held  that  a  judgment  against 
a  tort-feasor  on  which  execution  has  been 
issued  is  not  a  bar  to  an  action  against 
the  other,  where  no  satisfaction  results 
from  the  execution.  Renfrew  v.  Condor 
(1913)  153  Ky.  701, 156  S.  W.  385  (hold- 
ing a  judgment  against  one  for  wrong- 
fully appropriating  notes  on  which  an  ex- 
ecution had  been  returned  "no  property 
found''  not  a  bar  to  an  action  against  an- 
other who  had  participated  in  the  wrong- 
ful appropriation). 

Ketelson  v.  Stilz,  ante,  303. 

/y.   Judgment     with     satisfaction     in 
whole  or  in  part. 

Supplementing  note  in  58  L.R.A.  421. 

A  judgment  against  one  of  two  or  more 
joint  tort-feasors,  followed  by  an  accept- 
ance of  satisfaction  thereof,  is  a  bar  to 
an  action  against  the  other  tort-feasor. 
Killham  v.  Chaloupka  (1915)  195  HL 
App.  182  (holding  that  a  recovery  and 
satisfaction  against  one  person  selling 
liquor  to  a  drunkard,  in  an  action  by  the 
wife  and  children  for  damages  for  in- 
juries to  their  means  of  support  under  a 
Dramshop  Act,  constitute  a  bar  against 
anotlier  w^ho  may  have  contributed  m 
bringing  about  the  same  intoxication)  *, 
O'Briant  v.  Pryor  (1917)  —  Mo.  App. 
— .,  195  S.  W.  759  (holding  a  judgment 
for  a  smaller  sum  than  that  asked,  and 
the  acceptance  of  such  sum  in  satisfaction 
from  the  initial  carrier,  a  bar  to  an  ac- 
tion against  the  terminal  carrier  for  neg- 
ligent injury  to  a  shipment  of  live  stock) ; 
Berg  V.  Bates  (1912)  153  App.  Div.  12, 
137  N.  Y.  Supp.  1032  (holding  a  judg- 
ment in  an  action  by  a  trustee  in  bank- 
ruptcy  for   fraudulent   disposal    of    the 
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goods  of  the  bankrupt;  which  had  been 
satisfied  by  the  defendant  therein,  a  bar 
to  a  subsequent  action  against  another 
person  who  had  participated  in  the  con- 
spiracy) ;  National  Bank  v.  Southern  R. 
Co.  (1917)  —  S.  C.  — ,  91  S.  E.  972 
(holding  a  satisfied  judgment  in  favor  of 
a  bank  which  had  paid  out  money  upon 
fraudulent  bills  of  lading,  against  one  of 
che  parties  responsible  for  the  issuance 
of  the  bill  of  lading,  a  bar  to  an  action 
against  another  party  likewise  responsi- 
ble for  the  same) ;  Morse  v.  Modern 
Woodmen  (1917)  —  Wifl^  — ,  164  N.  W. 
829  (holding  a  judgment  against  one 
guilty  of  a  libel,  which  has  been  satisfied, 
a  bar  to  an  action  against  another  party 
guilty  of  the  same  libel) ;  Western  Coal  & 
Min.  Co.  v..  Petty  (1904)  65  C.  C.  A.  667, 
132  Fed.  603  (holding  a  judgment  against 
one  trespasser,  which  had  been  satisfied, 
a  bar  to  an  action  against  a  joint  tres- 
passer. The  court  states  that  the  plaintiff 
was  not  required  to  receive  pa3rment  from 
the  trespasser  against  whom  the  judgment 
was  first  rendered,  before  the  trial  of  his 
pending  action  against  the  other;  but, 
having  chosen  to  do  so,  the  judgment  and 
satisfaction  thereof  amounted  to  a  bar  to 
the  second  action). 


See  American  Surety  Co.  v.  State 
(1912)  50  Ind.  App.  273,  98  N.  E.  829, 
supra. 

That  a  satisfied  judgment  against  one 
of  several  persons  liable  for  an  injury, 
is  a  bar  to  an  action  against  another  has 
been  held,  although  the  parties  are  not 
joint  tort-feasors.  McCoy  v.  Louisville  & 
N.  R.  Co.  (1906)  146  Ala.  333,  40  So. 
106  (holding  a  judgment  against  a  rail- 
road company  for  wrongful  death,  and 
satisfaction  thereof,  a  bar  to  an  action 
against  another  company  whose  negli- 
gence contributed  to  the  death). 

V,  Proceedings  Itefore  entry   of  judo^ 

fnent» 

Supplementing  note  in  58  L.R.A.  429. 

Pursuing  one  joint  tort-feasor  will  not 
prevent  a  subsequent  suit  against  the 
other  on  the  theory  of  election.  Old  Dom- 
inion Copper  Min.  &  Smelting  Co.  v. 
Bigelow  (1909)  203  Mass.  159,  40  L.R.A. 
(N.S.)  314,  89  N.  E.  193. 

VI.   Summary. 

See  note  in  58  L.R.A.  430. 

W.  A.  E. 


KANSAS    SUPRE>IE   COURT. 

WELSBACH    STREET    LIGHTING    COM- 
PANY, Appt., 

V. 

PUBLIC  UTILITIES  COMMISSION  et  al. 

(101  Kan.  774,  P.U.R.1918B,  664,  169  Pac. 

205.) 

Municipal  corporation  —  regalation  of 
street  lamps. 

1.  The  power  to  regulate  the  establish- 
ment and  maintenance  of  lamp-posts  and 
lighting  equipment  for  a  city's  streets,  when 
Mich  service  is  to  be  performed  wholly  or 
principally  within  the  city,  is  specifically 
reserved  to  the  city  government  by  the  Pub- 
lic Utilities  Act  (Gen.  Stat.  1915,  §§  8329, 
8361),  and  such  power  is  not  vested  in  the 
Public  Utilities  Commission,  except  as  the 
subject-matter  may  come  before  the  Com- 

Headnotes  by  Dawson,  J. 

Note.  —  Fop  jurisdiction  of  Public  Utili- 
ties Commission  over  rates  as  limited  by 
constitutional  or  statutory  power  of  mu- 
nicipality to  regulate  rates,  see  annotation 
following  this  case,  post,  315,  and  refer- 
ences therein  to  annotation  on  related  ques- 
tions. 


mission  by  proceedings  in  the  nature  of  ap- 
peal or  review. 

For  other  cases ,  see  Public  Service  Commis- 
sions,  in  Dig.  1-52  N.  8. 

Public    service    corporation  —  discoii- 
ti nuance  of  service. 

2.  The  provisions  of  the  Public  Utilities 
Act  forbidding  changes  in  the  service  per- 
formed by  a  public  utility  company  with- 
out consent  of  the  Public  Utilities  Commis- 
sion does  not  require  a  utility  company  to 
continue  a  public  service  after  its  contract 
for  that  service  Imis  expired. 

For  other  cases,  see  Public  Service  Corpora- 
tions,  in  Dig.  1-52  y.  8, 

Municipal     corporation  —  control     by 
Pnbllc  Service  Commission. 

3.  The  plaintiff  had  a  contract  with  the 
city  of  Scammon  to  establish  and  maintain 
street  lamps  and  to  light  the  city  streets. 
Plaintiff  purchased  the  gas  for  its  lamps 
from  a  distributing  gas  company  under  a 
contract  with  the  gas  company  approved  by 
the  city.  Plaintiff's  contract  with  the  city 
was  to  endure  ten  years.  At  the  expiration 
of  the  contract  term,  the  plaintiff  discon- 
tinued its  service  and  made  a  new  contract 
with  the  city  whereby  it  was  relieved  from 
direct  contract  relations  with  the  gas  com- 
pany. The  Public  Utilities  Commission  or- 
dered the  prior  service  restored  on  the 
theory  that  that  service  could  not  be 
changed  without  its  consent.    Held,  that  the 
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subject-matter  was  within  the  governmental 
and  corporate  control  of  the  city  and  not 
of  the  Ck>mmi86ion ;  and  held,  that  the  Pub- 
lic Utilities  Act  did  not  extend  the  plain- 
tifiPs  contract  for  service  beyond  its  specified 
term  of  ten  years. 

For  other  oases,  see  Public  Service  Commis- 
«K>M«,  in  Dig,  1-52  N.  8. 

(November  10,  1917.) 

A  PINEAL  by  plaintiff  from  a  judgment  of 
A    the  District  Court  for  Shawnee  County 
in  favor  of  defendants  in  a  suit  to  enjoin 
the    enforcement  of  an  order  of  the  Com- 
mission  for   the  continuance   of   a  certain 
light LDg  service  and  for  the  restoration  of 
rates.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  W.  Dana,  for  appellant: 
Plaintiff  is  not  a  public  utility  corpora- 
tion,   it  has  no  public  utility  property,   it 
is  not  furnishing  any  public  utility  service, 
and  the  Commission  is  wholly  without  juris- 
diction. 

State  ex  rel.  Marshall  v.  Wyandotte  Coun- 
ty Gas  Co.  88  Kan.  165,  127  Pac.  639;  Gil- 
b-ert  V.  Graddoek,  67  Kan.  346,  72  Pac. 
869;  Des  Moines  v.  Welsbach  Street  Light- 
ing Co.  110  C.  C.  A.  540,  188  Fed.  906; 
L'nion  P.  R.  Co.  v.  Public  Utilities  Commis- 
sion, 98  Kan.  670,  158  Pac.  863;  Re  Fenni- 
more  (Wis.)  P.U.R.1916A,  848;  Chicago 
V.  North  western  Mut.  L.  Ins.  Co.  218  111. 
40,  1  L.R.A.(KS.)  770,  75  N.  E.  803;  Ft. 
Scott  Gas  &  E.  Co.  v.  Ft.  Scott  (Kan.) 
P.U.R.1915B,  481. 

Before  the  state,  either  directly  or 
through  a  commission,  may  regulate  any 
business  or  property,  such  business  or 
property  must  be  devoted  to  a  "public  use," 
must  be  rendering  a  "public  use"  or  public 
service — a  common  service  to  the  members 
of  the  public  which  all  may  demand  on  the 
feame  terms. 

Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S. 
252,  60  L.  ed.  984,  P.U.R.1916D,  972,  36 
Sup.  Ct.  Rep.  583,  Ann.  Cas.  1916D,  765; 
People  ex  rel.  Scott  v.  Ricketts,  248  111. 
428,  94  N.  E.  71;  State  Public  Utilities 
Commission  ex  rel.  Macon  County  Teleph. 
Co.  V.  Bethany  Mut.  Teleph.  Asso.  270  111. 
183,  P.U.R.19I6A,  997,  110  N.  E.  334,  Ann. 
Cas.  1917B,  495;  Re  Rhode  Island  Subur- 
ban R.  Co.  22  R.  I.  455,  48  Atl.  690;  Lux 
V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Pocan- 
tico  Waterworks  Co.  v.  Bird,  130  N.  Y.  249, 
29  X.  E.  246;  Washington  Water  Power 
Co.  V.  Montana  P.  Co.  (Idaho)  P.U.H. 
191 6E7  144;  Alameda  v.  People's  Water  Co. 
(Cal.)  P.U.R.1916D,  865;  Paul  Smith's 
Hotel  Co.  V.  Mountain  Home  Teleph.  Co. 
(N.  Y.)  P.U.R.1916C,  78;  Newcomb  v.  Yel- 
low Cab  Co.  (HI.)  P.U.R.1916B,  983;  Gallo- 
way V.  Yarnall,  2  Mo.  P.  S.  C.  103;  Re  Lake 


Erie,  B.  G.  &  N.  R.  Co.  (Ohio)  P.U.R.1916F, 
553;  Consolidated  Gas  Co.  v.  Connor,  lU 
Md.  140,  32  L.R.A.(X.S.)  809,  78  AtL  725; 
Abbott  Light  &  P.  Co.  v.  Parks  (111.)  P.U.K. 
1916D,  1093;  Commercial  Club  v.  Terre 
Haute  Waterworks  Co.  (Ind.)  P.U.R.1916B, 
180;  Re  Cripple  Creek  Water  Co.  (Colo.) 
P.U.R.1916C,  788;  Consumers'  Co.  v.  Hatch, 
224  U.  S.  148,  56  L.  ed.  703,  32  Sup.  Ct. 
Rep.  465. 

The  order  is  unreasonable,  unjust,  and 
discriminatory. 

Union  P.  R.  Co.  v.  Public  Utilities  Com- 
mission,   95    Kan.    604,    P.U.R.1915D,    377, 
j  148  Pac.  667. 

I      Messrs.  F.  S.  Jackson  and  H.  O.  Cas- 
ter, for  appellees  : 

Plaintiff  is  a  public  utility. 

Scammon  v.  American  Gas  Co.  98  Kan. 
812,  P.U.R.1917A,  531,  160  Pac.  316;  Chi- 
cago V.  Northwestern  Mut.  L.  Ins.  Co.  218 
111.  40,  1  L.R.A.(N.S.)  770,  75  K.  E.  803. 

Plaintiff  has  no  substantial  interest  in 
this  suit  except  the  mere  legal  controversy 
as  to  whether  or  not  it  is  a  public  utility 
under  the  jurisdiction  of  the  Commission. 

German  Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  58  L.  ed.  1011,  L.R.A.1915C,  1189^ 
34  Sup.  Ct.  Rep.  612. 

Dawson,  J.,  delivered  the  opinion  of  the 
court : 

A  memorandum  opinion  was  handed  down 
in  this  case  in  July  when  court  was  about 
to  adjourn  for  the  summer  vacation.  101 
Kan.  438,  166  Pac.  514.  Since  then  we 
have  been  favored  with  another  brief  by 
appellees,  and  their  petition  for  a  rehearing 
has  been  carefully  considered. 

The  subject-matter  of  the  litigation  con- 
cerns the  legality  of  an  order  of  the  Public 
Utilities  Commission.  From  May  1,  1906, 
until  May  1,  1916,  the  Welsbach  Street 
Lighting  Company  had  been  performing  a 
certain  street  lighting  service  in  the  city 
of  Scammon.  On  May  1,  1916,  the  lighting 
company  discontinued  that  service.  The 
Public  Utilities  Commission  ordered  the 
service  continued  and  the  rates  restored. 
The  lighting  company  brought  this  suit 
to  enjoin  the  Commission  from  enforcing 
its  order. 

The  service  which  had  been  performed  in 
the  city  of  Scammon  by  the  lighting  com- 
pany since  May  1,  1906,  was  pursuant  to  a 
contract  between  the  American  Gas  Com- 
pany and  the  W^elsbach  Street  Lighting 
Company,  and  conformed  to  certain  ordi- 
nances of  the  city  of  Scammon.  The  con- 
tract w^as  to  endure  ten  years,  and  in  sub- 
stance it  provided  that  the  Welsbach  com- 
pany should  furnish  certain  street  lamp- 
posts, lamps,  and  lighting  equipment  and 
care  for  and  maintain  the  same,  and  the  ga» 
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company  was  to  furnish  the  gas  for  illumi- 
nation in  these  lamps,  and  the  city  was  to 
pay  the  Welsbach  company  for  this  service, 
and  the  Welsbach  company  was 'to  pay  a 
stipulated  sum  to  the  gas  company  for  the 
gas  consumed  in  these  street  lamps. 

When  the  ten-rear  contract  was  about  to 
expire,  the  Welsbach  company  notified  the 
gas  company  that  it  desired  to  terminate 
its  contract  relation,  and  thereafter,  upon 
the  expiration  of  its  contract,  it  discon- 
tinued its  acceptance  of  gas.  The  Welsbach 
company  then  made  a  new  contract  with 
the  city  of  Scammon  in  which,  upon  agreed 
terms,  the  Welsbach  company  was  to  fur- 
nish a  service  substantially  similar  to  what 
it  had  furnished  under  the  old  contract, 
but  in  which  the  city  itself  undertook  to 
procure  the  gaa  for  the  lighting,  so  that 
the  Welsbach  company  would  have  no  fur- 
ther direct  dealings  with  the  gas  company 
— thus  removing  a  feature  of  friction  which 
had  theretofore  existed  between  the  Wels- 
bach company  and  the  gas  company. 

The  district  court  refused  the  injunction, 
which  in  effect  was  to  hold  that  the  Wels- 
bach company  was  bound  to  obey  the  order 
of  the  Public  Utilities  Commission  and  to 
continue  its  service  under  the  rates  and 
terms  of  its  contract  which  expired  May 
3,  1916,  notwithstanding  the  expiration  of 
that  contract,  and  notwithstanding  that  the 
W^elsbach  company  and  the  city  of  Scammon 
had  made  a  new  contract  to  their  mutual 
satisfaction. 

It  is  contended  by  appellant,  among  oth- 
er matters  which  may  need  no  discussion, 
that  the  service  of  ligliting  of  the  streets 
of  Scammon  is  governed  by  the  city  and 
not  by  the  Public  Utilities  Commission,  and 
that  the  ten-year  contract  for  the  lighting 
service  was  not  and  cannot  be  extended  by 
the  Public  Utilities  Act. 

The  act  which  creates  the  Public  Utilities 
Commission  and  clothes  it  with  power  to 
supervise,  regulate,  and  control  all  impor- 
tant public  service  companies  doing  busi- 
ness in  Kansas  reserves  to  the  cities  of  this 
state  the  control  and  regulation  of  certain 
local  utilities:  "The  power  and  authority 
to  control  and  regulate  all  public  utilities 
and  common  carriers  situated  and  operated 
wholly  or  principally  within  any  city  or 
principally  operated  for  the  benefit  of  such 
city  or  its  people,  shall  be  vested  exclusively 
in  such  city,  subject  only  to  the  right  to 
apply  for  relief  to  said  Public  Utilities  Com- 
mission as  hereinafter  provided  in  §  33  of 
this  act."  Gen.  Stat.  1915,  §  8329  (Laws 
1911,  chap.  238,  §  3). 

See  also  Gen.  Stat.  1915,  §  83G1   (§  33  of 
the  Utilities  Act). 

So  far  as  this  record  discloses,  the  busi- 
ness of  the  Welsbach  Street  Lighting  Com- 


pany   is    wholly    confined   to    the   city    of 
Scammon.     As  such,  the  supervision,  regu- 
lation, and  control  of  its  affairs  are  ve«»ted 
in  the  city  and  not  in  the  Ccmunission.    Per- 
haps this  company  not  only  furnishes  lamp- 
posts,   etc.,    in    Scammon,    but    it   may    be 
furnishing  gas  mantles  and  globes  in  Salina, 
and   it   may   be   furnishing   caretakers    for 
street  lights  in  St  Francis.    But  there  is  no 
such  relation  between  these  supposed  kinda 
of  service  in  these  widely  separated  cities 
as  to  render  it  impractical  for  the  cities  to 
govern  completely  the  distinct  kinds  of  busi- 
ness or  service  performed  in  their  scverul 
jurisdictions.     This   court   will  always    ex- 
tend   a   very   liberal    interpretation   of    the 
Public  Utilities  Act  so  as  to  give  the  Public 
Utilities    Commission    effective    use    of    its 
lawful  powers  over  the  utilities  companies 
lawfully  subject  to  its  control.    Even  where 
it  is  strongly  debatable  whether  the  utility*s 
business  is  or  is  not  confined  principally  to 
one  town  or  city,  this  court  is  inclined  to 
resolve    the   doubt    in    favor    of    the    Com- 
mission's authority.     State  ex  rel.  Dawson 
V.    Leavenworth  City  &  Ft.    L.  Water  Co.    92 
Kan.  227,  231,  140  Pac.  103.    This  is  wisely 
so,    because    wherever    the    business    of    a 
public  utility  company  extends  outside  the 
limits  of  one  city,  even  in  a  relatively  small 
degree,  complications  as  to  the  control  of 
that  service  are  likely  to  arise,  or  such  out- 
side service  may  go  unregulated  altogether, 
unless  the  supervision  of  the  state  Commis- 
sion is  recognized.     But  where  the  utility 
is  subject  to  city  control  and  not  to   the 
state  Commission's  control,  the  court *s  sup- 
port of  the  city's  powers  must  be  just  as 
liberal,    so   that   the   city   may   eflFectually 
exercise  its  governmental   powers  and   dii^- 
charge   the   duties   intrusted   to   it   by    the 
legislature. 

Apparently  the  Commission  and  the  trial 
court  have  attached  a  consequence  not  in- 
tended by  this  court  to  its  decision  in 
Scammon  v.  American  Gaa  Co.  98  Kan.  812, 
P.U.R.1917A,  631,  160  Pac.  316.  The  re- 
lation of  the  present  plaintiff  to  the  princi- 
pal litigants  in  that  case  was  not  adjudi- 
cated by  this  court.  The  issue  whether  the 
Welsbach  company  was  subject  to  the  lo- 
cal control  of  Scammon  or  subject  to  the 
state  control  of  the  Commission  was  not 
raised,  and  of  course  it  was  not  decided. 

Is  the  decision  in  State  ex  rel.  Marshall  v. 
Wyandotte  County  Gas  Co.  88  Kan.  165,  127 
Pac.  639,  at  variance  with  this  view?  Not 
necessarily.  Some  language  in  that  opinion 
might  be  so  construed.  The  gist  of  that 
decision,  however,  was  that  the  Wyandotte 
County  Gas  Company  which  supplied  gas  to 
Kansas  City  and  Rosedale  was  not  exempt 
from  the  control  of  the  state  Commission 
merely  because  there  was  no  physical  cou- 
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nection  between  the  "plants"  of  the  two 
adjacent  citiea  Perhaps  some  language' in 
the  opinion  in  that  case,  if  disaBsociated 
from  its  pertinent  facts,  was  too  broad. 
Certainly  the  court  had  no  intention  of  de- 
daring  a  rule  that  would  make  it  impossible 
for  a  city  like  Scammon  to  control  the 
serricre  of  fumisHing  lamp-poets,  etc.,  within 
its  municipal  limits,  merely  because  tiio 
party  fumishing  that  aervioe  might  also  be 
fumiAliing  a  senrice  of  'the  same  or  a 
different  kind  in  another  city  a  hundred 
mi  lea  away,  with  no  necessary  relation  or 
interdependence  between  the  servioe  in  the 
one  city  and  the  other. 

Tlie  cities  of  this  state  have  always  had 
the  power  to  regulate  and  control  their  local 
public  service  corporations — assuming  that 
the  furnishing  of  lamp-posts,  etc.,  is  a 
public  service.  Gen.  Stat.  1868,  chaps.  18, 
19;  Gen.  Stat.  1915,  chaps.  17-20.  Cities 
still  have  that  power,  except  where 
they  have  been  stripped  of  it  by  the  Public 
Utflities  Act,  Gen.  Stat.  1015,  §  8368;  Laws 
1911,  chap.  238,  §  40;  Humphrey  v.  Pratt, 
93  Kan.  413,  418,  144  Pac.  197.  And  where 
the  utility  service  is  furnished  wholly  or 
principally  within  one  city  the  power  of 
control  is  expressly  reserved  to  the  city. 
Public  Utilities  Act,  §§  3  and  33.  If  the 
local  utility  company  and  the  city  come  to 
logigerheads,  then  the  Public  Utilities  Com- 
mission may  take  jurisdiction  by  a  proceed- 
ing somewhat  in  the  nature  of  an  appeal  or 
right  of  review.  Gen.  Stat.  1916,  §  8361; 
Laws  1911,  chap.  238,  §  33. 

Counsel  for  the  Public  Utilities  Commis- 
«iion  contend  that  §  20  of  the  Public  Utili- 
ties Act   (Gen.  Stat-  1915,  §  8347)  has  the 
efTect  of  extending  the  duration  of  the  plain- 
liiTs   contract  of   1906,   because   the   rates, 
ftervice,  etc.,  in  vogue  on  January  1,  1911, 
mar   not  be   changed   without  the   consent 
of  the  Public  Utilities  Commission.    Section 
8347  reads:  "Whenever  any  common  carrier 
or  public  utility  governed  by  the  provisions 
of  this  act  shall  desire  to  make  any  change 
in    any    rate,    joint    rate    toll,    charge    or 
clarification  or  schedule  of  charges,  or  in 
any  rule  or  regulation  or  practice  pertain- 
in^r  to   the   service  or   rates   of  any   such 
publie    utility    or    common    carrier,    such 
public  utility  or  common  carrier  shall  file 
with   the    Public    Utilities    Commission    a 
schedule  showing  the  changes  desired  to  be 
made  and  put  in  force  by  such  public  utility 
or  common  carrier,  and  such  changes  shall 
be   plainly   indicated    by   proper    reference 
marks   in   amendments   or  supplements   to 
existing  tariffs,  schedules  or  classifications, 
or  in  new  issues  thereof.     No  change  shall 
be  made  in  any  rate,  toll,  charge  or  classifi- 
cation or  schedule  of  charges,  joint  rates, 
or  in  any  rule  or  regulation  or  practice  per- 


taining to  the  service  or  rates  of  any  such 
public  utility  or  common  carrier,  without 
the  consent  of  the  Commission,  and  within 
thirty  days  after  such  changes  have  been 
authorized  by  said  Public  Utilities  Commis- 
sion, then  copies  of  all  tariffs,  schedules,, 
and  classifications,  and  all  rules  and  regu- 
lations, shall  be  filed  in  every  station,  oflice 
or  depot  of  every  such  public  utility  and 
every  common  carrier  in  this  state,  for 
public  inspection." 

Another  pertinent  section  reads:  "Sec. 
30.  Unless  the  Commission  shall  otherwise 
order,  it  shall  be  unlawful  for  any  common 
carrier  or  public  utility  governed  by  the 
provisions  of  this  act  within  this  state  t4> 
demand,  collect  or  receive  a  greater  com- 
pensation for  any  service  than  the  charge 
fixed  on  the  lowest  schedule  of  rates  for  the 
same  services  on  the  Ist  day  of  January,. 
1911."    Gen-.  Stat.  1915,  §  8358. 

The  plaintiff's  service  in  the  city  of  Scam- 
mon was  pursuant  to  a  contract  which  had 
the  approval  of  the  city,  and  that  contract 
was  to  endure  for  ten  years.  The  Publie 
Utilities  Act  did  not  modify  that  contract; 
it  did  not  impair  it;  it  did  not  extend  it. 
It  does  not  seem  necessarv  to  enter  the  verr 
debatable  field  as  to  whether,  if  so  construed, 
the  act  would  violate  §  10  of  the  Federal 
Constitution.  The  court  is  familiar  with 
the  doctrine  that  the  contract  and  due  proc- 
€88  clauses  of  the  Federal  Constitution  are- 
not  violated  by  legislative  interference  with 
the  contract  rights  of  public  service  corpora- 
tions, where  that  interference  is  based 
upon  a  just  and  rational  exercise  of  the 
police  power  of  the  state,  and  state  regu- 
lations abrogating  the  discriminatory  or 
extortionate  features  of  prior  contracts  of 
public  service  corporations  usually  fall  with- 
in that  principle.  Chicago,  B.  &  Q.  R.  Co.  v. 
Nebraska,  170  U.  S.  67,  42  L.  ed.  948,  18 
Sup.  Ct.  Rep.  513;  Louisville  &  N.  R.  Co. 
V.  Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Portland  R.  Light  &  P.  Co.  v.  Railroad 
Commission,  229  U.  S.  397,  57  L.  ed.  1248, 
33  Sup.  Ct.  Rep.  820;  Milwaukee  Electric 
R.  k  Light  Co.  V.  Railroad  Commission,  23R 
U.  S.  174,  59  L.  ed.  1254,  P.U.R.1015D,  591, 
35  Sup.  Ct.  Rep.  820;  Pinney  &  B.  Co.  v, 
Ijos  Angeles  Gas  &  E.  Corp."^  L.R.A.1916C, 
282  and  note  (168  Cal.  12,  141  Pac.  620, 
Ann.  Cas.  1915D,  471) ;  Raymond  Lumber 
Co.  V.  Ravmond  Light  &  Water  Co.  92  Wash. 
330,  L.R.A.1917C,  574,  P.U.R,1916F,  437, 159- 
Pac.  133;  Benwood  v.  Public  Service  Com- 
mission, L.R.A.1915C,  261,  and  note  (75  W\ 
Va.  127,  83  S.  E.  295). 

None  of  the  decided  cases,  however,  go  so- 
far  as  to  hold  that  the  police  power  will  jus- 
tify an  arbitrary  extension  of  the  duration 
of  a  public  service  company's  contract — tO' 
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change  it,  for  example,  horn  ten  years  dura- 
tion to  fifteen  or  twenty  years  duration,  or 
to  indefinitely  extend  it.  Paul  Smith's 
Hotel  Co.  V.  Mountain  Home  Teleph.  Co. 
(2d  Dist.  N.  Y.)  P.U.R.1916C,  78.  In 
Bewick  v.  Alpena  Harbor  Improv.  Co.  3') 
Mich.  700,  a  statute  was  considered  which 
gave  three  years  additional  life  to  corpora- 
tions whose  charters  had  expired  or  had 
heen  forfeited.  Chief  Justice  Campbell 
said:  "Chapter  130  (§  3435)  of  the  Com- 
piled Laws  provides  that  corporations  whose 
charters  shall  expire  by  their  own  limita- 
tion, or  shall  be  annulled  by  forfeiture  or 
otherwise,  shall  nevertheless  continue  to  Im 
bodies  corporate  for  the  term  of  three  years 
after  the  time  when  thev  would  have  been 
so  dissolved,  for  the  purpose  of  prosecuting 
and  defending  suits  by  or  against  them,  and 
of  enabling  them  gradually  to  settle  and 
close  their  concerns,  to  dispose  of  and  con- 
vey their  property  and  to  divide  their 
capital  stock;  but  not  for  the  purpose  of 
continuing  the  business  for  which  such  cor- 
porations have  been  or  may  be  established." 
39  Mich.  p.  704. 

A  critical  examination  of  another  case 
cited  by  appellees,  Ke  Consolidated  Qas  Co. 
56  Misc.  49,  106  2s.  Y.  Supp.  407,  and  of  the 
case  referred  to  in  that  opinion,  Miner  v. 
New  York  C.  &  H.  R.  R.  Co.  123  N.  Y.  242, 
25  N.  K.  339,  takes  nothing  from  this  view. 
See  also  Krutz  v.  Paola  Town  Co.  20  Kan. 
397.  General  legislation  extending  such 
contracts  or  corporate  charters  or  franchises 
may  be  valid  as  grants  of  corporate  power, 
but  to  be  both  valid  and  binding  upon  the 
corporations  the  grants  of  power  must  be 
accepted  by  the  latter,  formally  or  by  ac- 
quiescence or  estoppel. 

One  phase  of  this  question  was  lately  be- 
fore this  court.  In  Wilson  v.  Wilson 
Electric  Light  Co.  101  Kan.  425,  166  Pac. 
512,  a  public  service  corporation  which  had 
enjoyed  a  franchise  from  the  city  for  fifteen 
years  refused  to  remove  its  poles  and  wires 
from  the  city  streets  when  its  franchise 
term  expired.  It  insisted  that  the  Public 
Utilities  Act  forbade  it  to  remove  its  poles, 
etc.,  and  forbade  it  to  change  its  utility 
service  without  the  consent  of  the  Public 
Utilities  Commission;  and  that  the  older 
statutes  conferring  authority  upon  the  city 
to  regulate  and  govern  matters  of  this  sort 
were  superseded  and  impliedly  repealed  by 
the  Public  Utilities  Act.  In  analyzing  the 
pertinent  provisions  of  the  act.  Chief 
Justice  Johnston,  speaking  for  the  court, 
*aid:  "But  none  of  these  provisions  nor 
anything  contained  in  the  act  hints  at  a 
legislative  purpose  to  give  the  Commission 


authority  to  impose  a  franchise  upon  the 
people  of  a  city,  whether  willing  or  unwil- 
ling, nor  to  reanimate  a  franchise  that  has 
expired.    It  can  no  more  grant  or  renew  a 
franchise  than  it  can  create  a  corporation 
or  vest  a  foreign  corporation  with  authority 
to  do  business  in  the  state.     .     .     .     The 
same  may  be  said  of  Scammon  v.  American 
Gas  Co.  98  Kan.  812,  P.U.R.1917A,  531,  160 
Pac.  316,  also  cited  by  defendants.    In  that 
case  the  gas  company  had  been  granted  a 
franchise    to   furnish    gas   to    others,    and 
under  the  grant  it  had  laid  pipes  and  de- 
livered   gas   to   conaumers.      It    ceased    to 
supply  the  gas  as  it  was  required  to  do  un- 
der the  franchise  and  its  contract,  and  it 
was  held  that  the  matter  of  restoring  and 
continuing  the  service  was  within  the  juris- 
diction of  the  Public  Utilities  Commission 
A  wholly  different  controversy  would  have 
been  presented  if  the  gas  company  had  en- 
tered the  city  without  a  franchise,  and  the 
question  had  arisen  whether  the  mayor  and 
council  of  the  city  or  the  Public  Utilities 
Commission  had  the  control  of  the  streets 
of   Scammon,   or   whether   the   Commission 
could  revive  a  franchise  that  had  expired. 
.     No  express  repeal  of  the   statute 
giving    the    authority    to    cities   has    been 
discovered,  and  we  think  none  is  implied.'' 

The  corollary  to  the  Wilson  Case  is  the 
one  at  bar.  If  a  public  service  corporation 
may  not  tarry  in  a  city  after  its  franchise 
has  expired,  it  cannot  be  compelled  to  tarry 
after  its  contract  of  service  has  expired. 
And  since  it  is  under  no  further  corporate 
duty  there  is  nothing  to  prevent  it  from 
entering  into  a  new  contract  or  acquiring 
a  new  or  different  franchise;  nor  can  there 
be  any  possible  harm  arise  from  this,  for 
an  unfair  contract  between  the  city  and  the 
utility  company  may  be  corrected  either  by 
the  initiative  and  referendum  of  the  electors 
or  by  appeal  to  the  Public  Utilities  Com- 
mission (Utilities  Act,  §  33)  or  by  both  of 
these  correctives.  It  cannot  be  that  the 
legislature  intended  to  burden  the  state 
Commission  in  the  first  instance  with  the 
myriad  public  service  matters  of  purely 
local  concern  which  continually  arise  in  all 
the  half  thousand  cities  of  this  state.  It 
would  not  be  humanly  possible  for  the  Com- 
mission to  attend  to  them,  to  say  nothing 
of  the  more  important  concerns  for  the 
regulation  of  which  the  Commission  was 
created. 

The  further  reflection  given  to  this  case 
reassures  the  court  that  its  memorandum 
decision  handed  down  in  July  was  correct, 
and  it  is  adhered  to. 

Rehearing  denied. 
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AnnoCatioii— Jindictioii  ol  Public  Utilitiat  CommisMon  over  rmtes  as 
limited  by  constitiitioiial  or  statutory  po¥fsr  of  nonicipmlity  to  regu- 
late 


The  present  note  deals  with  the  power 
of  munieipalities  to  regulate  rates  of  pub- 
lic utilities  to  the  extent  only  that  such 
power  conflicts  with  the  power  of  the 
CommiHftion  to  regulate  rates. 

The  eases  passing  upon  the  general 
question  of  the  power  of  a  municipality, 
apart  from  contract,  to  regulate  the  rates 
to  be  chaiged  by  public  service  corpora- 
tionSy  are  presented  in  the  notes  to  Blue- 
field  Waterworks  &  Improv.  Co.  v.  Blue- 
field,  33  L.R.A.(N.S.)  759.  and  St.  Marys 
V.  Hope  Natural  Gas  Co.  43  L.R.A.(N.S.) 
994. 

The  cases  passing  upon  the  question  as 
to  the  power  to  legulate  rates  as  affected 
by  charter  or  franchise  provisions,  or  by 
eontracts,  are  presented  in  the  notes  to 
Ben^HTood  v.  Public  Servi.ce  Commission, 
L.R.A.1915C,  261;  State  ex  rel.  Webster 
▼.  Superior  Ct.  L.R.A.1915C,  287;  and 
Pinnev  &  B.  Co.  v.  Los  Angeles  Gas  &  £. 
€orp/L..R.A.1915C,  282. 

A  city  has  no  implied  power  to  regulate 
the  rates  of  public  utilities.  See  notes  in 
33  L.R.A.(N.S.)  793,  and  43  L.R.A. 
(X.S.)  994.  The  power  to  regulate  rates 
is  inherent  in  the  state;  but  the  state 
may  authorize  a, municipality  or  a  com- 
mission to  regulate  rates  of  public  util- 
ities, or  the  state  may  exercise  such  pow- 
er directly  by  statute. 

Whether  the  power  to  regulate  rates 
has  been  conferred  upon  a  municipality 
or  upon  a  commission  depends  upon  the 
statutory  or  constitutional  provisions 
upon  the  subject.  The  presumption  is 
against  exclusive  delegation  of  the  power. 
Unless  there  has  been  such  delegation  by 
clear  and  unmistakable  terms,  the  power 
remains  in  the  state,  to  be  exercised  when 
it  sees  fit. 

As  shown  by  the  note  in  L.R.A.1915C, 
277 f  it  has  been  held  that  the  enactment  of 
a  Ptiblie  Utilities  Law  creating  a  commis- 
sion and  giving  it  authority  to  regulate 
rates  is  a  proper  exercise  by  the  state  of 
the  reserved  power  to  amend  a  corporate 
charter  which  gave  the  utility  corporation 
a  right  to  fix  charges.  Upon  the  same 
ground  it  would  appear  that  it  might  well 
be  urged  that  the  enactment  of  such  a 
statute  expressly  giving  the  commission 
power  to  regulate  rates  would  amount  to 
an  amendment  or  a  repeal  of  a  municipal 
charter  conferring  upon  the  municipal- 
ity power  to  regulate  rates.  See,  to  this 
effect,  language  of  the  court  in  State  ex 
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rel.  United  R.  Co.  v.  Public  Service  Com- 
mission (1917)  270  Mo.  429,  P.U.R. 
1917D,  752, 192  S.  W.  958,  and  Pawhuska 
v.  Pawhuska  Oil  &  Gas  Co.  (1917)  -- 
Okla.  — ,  P.U.R.1917F,  226,  166  Pac. 
1058,  set  out  infra. 

The  cases  set  out  below  hold  that  the 
jurisdiction  of  a  public  utility  commission 
over  rates  is  not  affected  or  limited  by  an 
amendment  to  a  municipal  charter  under- 
taking to  confer  power  to  regulate  rates 
upon  the  municipality,  under  statutory  or 
couKtitutional  provisions  conferring  pow- 
er upon  municipalities  to  control  and  leg- 
islate in  regard  to  local,  municipal,  and 
internal  affairs,  upon  the  ground  that  the 
reflation  of  rates  is  a  matter  of  state- 
wide concern,  and  is  not  a  matter  of  local 
or  municipal  concern;  and  also  upon  the 
ground  that  such  a  charter  provision  con- 
travenes the  constitutional  provision 
against  special  laws,  where  the  legislature 
has  previously  vested  such  power  in  the 
commission. 

Thus,  in  Castle  Rock  Mountain  Railway 
&  Park  V.  Denver  Tramway  Co.  (1915)  1 
Colo.  P.  U.  C.  126,  P.U.R.1915F,  224,  it 
was  held  that  the  Public  Utilities  Commis- 
sion has  sole  jurisdiction  to  r^ulate  the 
rates  and  service  of  a  street  railway  lo- 
cated in  a  city,  to  the  exclusion  of  the 
local  authorities,  although  the  city  is  gov- 
erned under  a  special  charter  under  the 
"home  rule''  amendment  to  the  Constitu- 
tion, giving  it  power  to  control  and  to  leg- 
islate in  regard  to  its  local,  municipal,  and 
internal  affairs,  since  sucli  regulation 
arises  through  the  police  power  of  the 
state,  is  a  matter  of  state-wide  im- 
portance, and  is  in  no  sense  a  local,  mu- 
nicipal, or  internal  matter.  The  Com- 
mission cited  and  quoted  with  approval 
from  the  case  of  Portland  R.  Light  &  P. 
Co.  V.  Portland  (1914)  210  Ted.  667,  set 
out  infra. 

And  in  State  ex  rel.  United  R.  Co.  v. 
Public  Service  Commission  (1917)  270 
Mo.  429,  P.U.R.1917D,  752,  192  S.  W. 
958,  the  Missouri  supreme  court  held  that 
the  control  and  management  of  public 
utilities  are  not  matters  of  purely  local 
or  municipal  concern  which  a  municipal- 
ity may  assume  under  a  constitutional 
provision  authorizing  cities  to  frame 
charters  for  their  government,  especial- 
ly where  the  legislature  has  already  made 
express  provision  for  such  matters  by 
enactment   of   the   Public    Service   Act. 
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The  charter  in  this  case  undertook  to 
confer  express  authority  upon  the  city 
to  regulate  the  rates  and  services 
of  public  utilities.  The  court  said: 
"While  not  material  to  the  validity 
of  these  sections,  it  is  a  matter  of  histor- 
ical interest  that  they  were  adopted  as  a 
part  of  the  new  charter  of  the  city  of  St. 
Louis  which  became  operative  about  two 
years  after  the  enactment  of  the  Public 
Service  Act.  The  purpose  of  the  latter 
was  to  provide  a  uniform  system  through- 
out the  state  for  the  regulation  and  con- 
trol of  public  utilities,  and  to  create  and 
establish  a  board  clothed  with  ample  ad- 
ministrative power  to  investigate,  hear, 
and  determine  all  matters  concerning  the 
conduct  and  management  of  such  utilities, 
whether  complaints  in  regard  thereto  were 
submitted  by  the  representatives  of  the 
latter  or  their  patrons.  In  thus  providing 
by  a  state  law  a  means  whereby  all  ques- 
tions of  the  character  referred  to  might 
be  heard  and  determined,  it  was  evidently 
contemplated  by  the  legislature  that  local 
regulations,  such  as  municipal  charters 
and  ordinances  adopted  for  a  like  purpose 
as  the  state  law,  should,  upon  the  enact- 
ment of  the  latter,  become  thereby  super- 
seded or  abrogated,  or,  if  adopted  later 
than  the  stat*  law,  that  they  should  be 
inoperative  and  void ;  otherwise  confusion 
and  the  consequent  defeat  of  the  purpose 
of  the  statute  would  result  from  conflicts 
of  authority  which  would  inevitably  arise. 
While  the  freeholders  in  certain  munici- 
palities, for  example  the  city  of  St.  Louis, 
may,  under  the  express  authority  of  the 
Constitution  (§  16,  art.  9),  frame  and 
adopt  H  charter  for  their  government, 
they  do  not  thereby  acquire  the  right  to 
assume  all  powers  the  state  may  exer- 
cise within  its  limits,  but  onlv  those  in- 
cident  to  it  as  a  municipality  or  which 
concern  matters  of  purely  local  govern- 
ment. .  .  .  In  so  far  therefore  as 
clause  13  of  §  1  of  article  1  and  §  2  of 
article  19  of  the  present  charter  of  the 
city  of  St.  Louis  attempt  to  provide  for 
the  regulation  of  public  utilities  for  the 
management  and  control  of  which  ex- 
press provision  has  been  made  in  the 
Public  Service  Act,  such  clause  and  sec- 
tions of  said  charter  are  declared  to  be 
inoperative  and  of  no  effect." 

And  in  Portland  R.  Light  &  P.  Co.  v. 
Portland  (1914)  210  Fed.  667,  it  was 
held  that  a  city  has  no  authority  to  fix  by 
ordinance  rates  to  be  charged  by  public 
service  corporations  by  virtue  of  an 
amendment  to  its  charter  adopted  by  the 
legal  voters  of  the  city  at  a  time  when  a 
general  law  of  the  state  was  in  force 
known  as  the  Public  Utility  Act,  whch 
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vested  the  Public  Utility  Commission 
with  the  power  and  jurisdiction  to  super- 
vise and  regulate  every  public  utility  in 
the  state,  and  gave  such  commission  the 
exclusive  authority  to  investigate  any 
rates  charged  by  public  utilities,  and,  if 
found  unreasonable,  to  fix  and  order  sub- 
stituted therefor  such  rates  as  shall  be 
just  and  reasonable.  The  court  said: 
"Now,  the  right  to  regulate  rates  of  pub- 
lic service  corporations  is  a  governmental 
power  vested  in  the  state  in  its  sovereign 
capacity.  It  may  be  exercised  by  the 
state  directly  or  through  a  commission 
appointed  by  it,  or  it  may  delegate  such 
power  to  a  municipality.  But  I  do  not 
understand  that  a  municipality  may  as- 
sume to  itself  such  power  without  the 
consent  of  the  state  where  there  is  a  gen- 
eral law  on  the  subject  emanating  from 
the  entire  state.  It  is  true  that  under  the 
Oregon  system  the  legal  voters  of  every 
city  or  town  are  given  power  to  enact  and 
amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the 
state.  But  this  does  not  authorize  the 
people  of  a  city  to  amend  its  charter  so 
as  to  confer  upon  the  municipality  pow- 
ers beyond  what  are  purely  municipal  or 
inconsistent  with  a  general  law  of  the 
state  constitutionally  enacted." 

The  above  case  was  cited  with  approv- 
al by  the  Oregon  supreme  court  in  Wood- 
burn  V.  Public  Service  Commission 
(1916)  82  Or.  114,  L.R.A.1917C,  967,, 
P.U.R.1917B,  967, 161  Pac.  391,  Ann.  Cas. 
1917E,  996,  which  held  that  a  constitu- 
tional provision  granting  municipalities 
power  to  enact  and  amend  their  charters^ 
and  adopt  local  or  special  laws,  does  not 
confer  power  to  regulate  rates  of  publie 
utilities ;  since  the  right  to  regulate  rates 
is  a  matter  of  general  concern,  and  does 
not  pertain  solely  to  local  municipal 
affairs.  The  court  said:  "In  these  mod- 
ern times,  when  the  activities  of  public 
utilities  are  not  always  confined  to  a 
single  city,  the  people  are  especially  con- 
cerned in  the  retention  of  the  right  to 
adjust  rates  to  changing  conditions,  so 
that  no  person  may  be  discriminated 
against  and  all  may  receive  adequate 
service  at  reasonable  rates,  and  at  the 
same  time  affording  sufficient  returns  ta 
the  public  utility.  The  state  guards  its 
right  to  regulate  rates  so  vigilantly  that 
specific  authority  is  necessary  to  compel 
a  surrender  of  this  element  of  sover- 
eignty, and,  in  the  language  of  the  Su- 
preme Court  of  the  United  States:  *The 
general  powers  of  a  municipality  or  of 
any  other  political  subdivision  of  the 
state  are  not  suflScient.'  Home  Teleph.  & 
Teleg.   Co.   v.  Los  Angeles   (1908)    211 
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JS.  8.  265,  53  L.  ed,  176,  29  Sup.  Ct.  Rep. 
50;  Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission  (1915)  238  U.  8. 
174,  69  L.  ed.  1254,  P.U.R.1915D,  591,  35 
Sup.  Ct-  Rep.  820." 

In  Paivhuska  y.  Pawhuska  Oil  &  Gas 
Co.  (1917)  —  Okla.  —,  P.U.R.1917F,  226, 
166  Pac.  1058,  it  was  held  that  the  stat- 
ute conferring  upon  the  commission  su- 
pervision over  all  public  utilities,  with 
power  to  fix  and  establish  rates,  operated 
as  a  repeal  of  a  prior  statute  purporting 
to  confer  such  authority  on  cities. 

It  has  been  held  that  a  provision  in  a 
city  charter  attempting  to  vest  a  munici- 
pal corporation  with  the  power  to  re^- 
ulate  the  rates  of  a  telephone  company  is 
clearly  obnoxious  to  the  prohibition  of 
the  Constitution  against  special  laws, 
where  the  legislature  had  previously 
vested  the  Public  Service  Commission 
with  comprehensive  power  over  telephone 
companies  and  telephone  lines,  including 
the  regulation  of  rates.  Crisfield  v. 
Chesapeake  &  P.  Teleph.  Co.  (1917)  — 
Md.  — ,  P.U.R.1918B,  683,  102  Atl.  751. 

Under  the  California  statute  (Laws 
1917,  chap.  213)  providing  for  the  super- 
vision and  regulation  of  the  transporta^ 
tion  of  persons  and  property  by  automo- 


biles, exclusive  jmrisdiotion  is  given  to 
municipalities  when  such  transportation 
is  conducted  wholly  within  the  limits  of 
incorporated  cities,  while  the  commission 
is  given  jurisdiction  when  such  trans- 
portation is  not  confined  within  such  lim- 
its. Re  Transportation  Cos.  (1917) 
(CaL)  P.XJ.R.1918B,  297. 

A  public  utilities  commisBion  has  no 
power  to  require  a  public  utility  operat- 
ing wholly  or  principally  within  a  city 
to  continue  a  public  service,  such  as  the 
lighting  of  city  streets,  at  the  same  rates 
and  under  the  same  terms  after  its  con- 
tract with  the  city  for  such  service  has 
expired,  by  virtue  of  the  provisions  of 
the  Public  Utilities  Act  forbidding 
changes  in  the  service  performed  or 
charges  therefor  without  consent  of  the 
commission,  where  the  power  to  control 
and  regulate  public  utilities  operating 
wholly  or  principally  within  a  city  is,  by 
the  provisions  of  the  same  statute,  spe- 
cifically reserved  to  the  city,  except  as 
the  subject-matter  may  come  before  the 
commission  by  proceedings  in  the  nature 
of  review.  Welsbach  Street  Lighting 
Co.  V,  Public  Utilities  Commission, 
ante,  310.  A.  L.  R. 


KENTUCKY  COURT  OF  APPEALS. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appfc.,. 

V. 

ICOBLE  STEELE,  by  Next  Friend. 

(179  Ky.  605,  201  S.  W.  43.) 

Carriers  ~  duty  to  boys  encouraged  to 
catch  rides. 

1.  A  railroad  company  whose  conductor 
baa  for  a  long  time  encouraged  boys  to  catch 
rides  on  a  train  of  which  he  was  in  charge 
is  bound  to  anticipate  that  they  will  do  so, 
and  must  exercise  ordinary  care  to  look 
oat  for  and  protect  them  from  injury. 
For  other  cases,  see  Carriers ,  IL  fc,  1,  in 

Dig.  1-52  N.  8. 

Eirldence  —  custom  to  catch  rides. 

2.  In  an  action  to  hold  a  railroad  com- 
pany liable  for  injury  to  a  boy  while  catch- 
ing a  ride  on  a  moving  train  evidence  is 
admissible  of  habitual  and  continued  prac- 


tice of  the  conductor  in  charge  of  the  train 
to  permit  boys  to  catch  such  rides,  and  of 
their  custom  to  do  so. 
For  other  cases,  see  Evidence,  XL  b,  in  Dig. 
1-5^  V.  8. 

Carrier  —  statute  forbidding  trespass 
on  moving  train  —  Injury  to  cliild. 

3.  A  statute  making  it  an  offense  for  any 
person  except  passengers  and  employees  to 
get  upon  a  moving  train  does  not  relieve 
the  railroad  company  from  liability  for  in- 
jury to  a  child  injured  when  catching  a  ride 
on  such  train  under  encouragement  of  the 
conductor  in  charge  of  it. 
For  other  cases,  see  Carriers,  IL  h,  i,  in 

Dig.  1-52  N.  8. 

Trial  r-  jury  —  conflicting  evidence. 

4   The  jury  must  determine  on  conflicting 
evidence  whether  or  not  a  conductor  could 
have  seen  a  child  clinging  to  a  step  of  the 
car  when  he  signaled  the  train  to  start. 
For  other  oases,  see  Trial,  //.  c.  8,  a,  (1), 

in  Dig.  1^52  N.  8. 


Note.  —  The  duty  of  a  railroad  company 
to  children  trespassing  on  cars  is  considered 
at  page  572  of  the  note  to  Walsh  v.  Pitts- 
burgh R.  Co.  32  L.R.A.(N.S.)  559,  on  the 
general  subject  of  the  duty  of  a  property 
owner  to  trespassing  children.  References 
are  made  in  that  note  to  annotation  on  vari- 
ous related  questions. 

The  general  subject  of  contributory  neg- 
ligence of  children  on  or  about  railroad 
tm^^ks  is  treated  in  the  annotation  in  L.R.A. 


1917F,  123;  and  see  references  therein  to 
annotation  in  relation  to  contributory  neg- 
ligence of  children. 

The  effect  of  a  servant's  disobedience  of 
rules  or  orders  on  the  master's  liability  for 
his  negligence  resulting  in  an  injury  to  a 
third  person  is  treated  in  various  aspects 
in  notes  cited  in  the  L.R.A.  Indexes  under 
the  title,  "Master  and  Servant,"  subtitle, 
"Liability  of  master  to  third  person — Dis- 
obedience of  orders.*'  , 


JL.R.A.1I0I8D. 


318 


KENTUCKY  COURT  OF  APPEALS. 


Carrier  —  duty  to  child  In  dan^r. 

5.  The  conductor  of  a  coal  train  must, 
before  starting  his  train,  remove  from  his 
dangerous  position  an  eight-year-old  child 
Fcen  clinging  to  a  step  of  a  car. 

For  other  cases,  see  Carriers,  11.  k,  1,  in 
Dig.  1-52  y.  8. 

Same   *-   ooiitrlbatory     negligence     of 
child. 

6.  The  negligence  of  a  bright  eight-year- 
old  boy  in  attempting  to  catch  a  ride  on  a 
coal  train,  after  having  been  punished  for 
former  attempts  of  the  same  kind,  will  not 
bar  his  holding  the  carrier  liable  for  in- 
juries caused  by  his  fall  from  the  train  if 
the  conductor  started  the  train  knowing  of 
his  dangerous  position. 

For  other  cases ,  see  'Negligence,  II.  f,  in  Dig. 
1-^52  N.  8. 

Master  and  servant  —  disobedience  of 
orders  —  liability  of  master. 

7.  A  railroad  company  cannot  relieve  it- 
self  from  liability  for  injuries  to  a  boy 
permitted  by  its  conductor  to  ride  on  a 
moving  coal  train,  by  the  fact  that  the  con- 
ductor acted  in  disobedience  of  the  rules  of 
the  company. 

For  other  cases,  see  Master  and  8ervant,  III. 
a,  2,  in  Dig.  1-52  3V.  8. 

Evidence  —  request  to  conductor. 

8.  That  the  father  of  a  boy  injured  while 
catching  rides  on  a  coal  train  requested  the 
conductor  not  to  permit  him  to  do  so  is  ad- 
missible in  an  action  to  hold  the  railroad 
company  liable  for  the  injury 

For  other  cases,  see  Evidence,  XI.  d,  in  Dig. 
1-52  y.  8. 

(March  6,  1918.) 

A  PPEAL  by  defendant  from  a  judgment 
iV  of  the  Circuit  Court  for  Knox  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
sible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  I>.  Warfleld  and 
Black  A  Owens,  for  appellant: 

Testimony  as  to  plaintiff  and  other  per- 
sons having  ridden  on  trains  on  previous 
occasions  was  irrelevant,  immaterial,  and  in- 
competent. 

Louisville  &  N.  R.  Co.  ▼.  Webb,  90  Ky. 
332,  36  S.  W.  1117 ;  Louisville  &  N.  R.  Co. 
V.  Logsdon,  118  Ky.  000,  81  S.  W.  667; 
Goodman  v.  Louisville  &  N.  R.  Co.  (Crad- 
dock  V.  Louisville  &  N.  R.  Co.)  116  Ky.  900, 
63  L.R.A.  657,  77  S.  W.  174;  Jackson  v. 
Louisville  &  X.  R.  Co.  20  Ky.  L.  Rep.  309,  46 
S.  VV.  6;  Monehan  v.  South  Covington  &  C. 
Street  R.  Co.  117  Ky.  771,  78  S.  W.  1106; 
Indian  Ref.  Co.  v.  Moblcy,  134  Ky.  822, 
24  L.R.A.(N.S.)  497,  121  S.  W.  667;  Skir- 
vin  V.  Louisville  &  N.  R.  Co.  30  Ky.  L.  Rep. 
1208,  100  S.  W.  308 ;  Louisville  &  N.  R.  Co. 
V.  Stokes,  166  Ky.  142,  179  S.  W.  47; 
Southern  R.  Co.  v.  Clark,  32  Ky.  L.  Rep.  69, 
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13  L.R.A. (X.Sj)  1071,  105  S.  W.  384; 
Clarke  v.  Louisville  &  N.  R.  Co.  33  Ky.  I». 
Rep.  797,  111  S.  W.  344;  Louisville  k  N.  R. 
Co.  V.  Pendleton,  126  Ky.  606,  104  8.  W. 
382;  Derrickson  v.  Swann-Day  Lumber  Co» 
—  Ky.  — ,  116  S.  W.  191;  Louisville  &  N. 
R.  Co.  V.  Thornton,  22  Ky.  L.  Rep.  778,  58 
S.  W.  796;  Dalton  v.  Louisville  &  N.  R.  Co. 
22  Ky.  L.  Rep.  97,  56  S.  W.  667;  Covington 
&  C.  R.  Transfer  &  Bridge  Co.  v.  Mnlvey,  135- 
Ky.  223,  26  L.R.A.(N.S.)  204,  122  S.  W. 
129;  Swartwood  v.  Louisville  &  N.  R.  Co. 
129  Ky.  247,  19  L.R.A. (N.S.)  1112,  130  Am^ 
St.  Rep.  464,  111  S.  W.  305;  Cincinnati  N. 
O.  &  T.  P.  R.  Co.  V.  Bennette,  134  Ky.  19, 
119  S.  W.  181. 

There  is  neither  allegation  nor  evidence 
that  there  was  any  negligence  upon  tho 
part  of  defendant's  servants,  as  to  plaintiff^ 
on  the  occasion  of  the  accident. 

Louisville  &  K.  R.  Co.  v.  Stokes,  166  Ky^ 
142,  179  S.  W.  47 ;  Louisville  &  N.  R.  Co. 
V.  Chambers,  165  Ky.  703,  178  S.  W.  1041,. 
Ann.  Cas.  1917B,  471;  Louisville  Water  Co. 
v.  Lally,  168  Ky.  348,  L.R.A.1916D,  300^ 
182  S.  W.  186;  Reynolds  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  148  Ky.  252,  146  S.  ^\  . 
416. 

Mr.  J.  M.  Robs  Ion  for  appellee. 

Carroll,  J.,  delivered  .the  opinion  of  the 
the  court: 

Noble  Steele,  a  boy  eight  years  old,  \irhile 
attempting  to  let  go  of  or  alight  from  the 
steps  of  a  moving  coal  car  on  which  he  was 
riding,  or  which  he  had  hold  of  while  run- 
ning by  the  side  of  the  car,  was  thrown 
under  the  wheels  and  both  of  his  feet  cut 
off.  In  this  suit  by  his  next  friend  to  re- 
cover damages  for  the  injuries  so  sustained,, 
there  was  a  verdict  and  judgment  in  hl» 
favor  for  $10,000,  and  on  this  appeal  a  re- 
versal is  asked  on  several  grounds,  to  whielt 
attention  will  be  called. 

At  the  time  the  injuries  complained  of 
occurred,  and  for  two  or  three  years  before^ 
the  railroad  company  operated  daily  be- 
tween  Corbin  and  Page,  Kentucky,  a  coaf 
train  in  charge  of  Conductor  Wilder 
which  took  empty  coal  cars  each  day  from 
Corbin  to  coal  mines  in  the  vicinitv  of 
Page,  and  brought  back  from  the  mines 
to  Corbin  cars  loaded  with  coal.  In  mak- 
ing these  trips  the  train  usually  stopped 
or  ran  at  a  slow  rate  of  speed  through 
a  village  called  Grays,  having  a  popu- 
lation of  probably  500,  consisting  most- 
ly of  miners;  and  it  was  here  that  Noble 
Steele  lived  with  his  parents.  It  appeara 
that  there  were  at  and  about  Grays  quite 
a  large  number  of  boys  between  6  and  15- 
years  of  age  who  were  apparently  perm  it  - 
ted  by  their  parents  to  run  at  large,  and 
these  boys  or  a  great  many  of  them  were 
in  the  habit  of  getting  on,  riding  on,  and. 
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jumping  off  this  traitf  in  charge  of  Con- 
ductor Wilder  every  day  as  it  went  through 
Grays,  and  this  practice  had  continued  for 
two  years  or  more  before  Noble  was  in- 
jured; 

On  the  trial  there  was  evidence  for  the 
plaintiff  by  five  or  six  persons  who  lived  at 
and  near  Grays  that  it  was  a  very  common 
thin^  to  see  from  ten  to  twenty  boys  be- 
tween six  and  fifteen  years  old  riding  at 
the  same  time  on  this  coal  train  in  charge 
of  Wilder.  Some  of  the  boys,  according  to 
the  'w^itnesses,  would  ride  on  the  engine,  at 
other  times  in  the  caboose,  and  again  by 
getting  on  the  steps  or  stirrups  of  the  coal 
cars,  or  on  the  trucks.  These  witnesses 
furtlier  said  that  many  times  these  boys 
were  not  only  permitted  by  Wilder  and 
other  members  of  the  crew  to  jump  on  the 
train  and  ride,  but  were  enticed  and  en- 
couraged by  them  to  do  so,  and  daily  got 
on  the  train  in  the  presence  of  Wilder  with- 
out  any  objection  on  his  part,  and  that  this 
practice  on  the  part  of  the  boys  and  Wilder 
had  habitually  continued  for  two  years  or 
more. 

There  was  further  evidence  by  Noble  to 
the  effect  that  on  the  occasion  of  his  injury 
he  got  on  a  step  of  a  coal  car  five  cars  from 
the   caboose   before  the  train   started,  and 
after  he  had  climbed  on  the  step  he  saw 
Conductor  Wilder  come  out  on  the  step  of 
the  caboose  and  signal  the  engineer  to  start 
the  train.     He  said  that  at  the  time  and 
ifcfore  the  conductor  gave  the  signal  to  start 
each  was  in  plain  view  of  the  other,  and  he 
was  looking  at  Wilder  and  Wilder  was  look- 
ing  at  him;   that  after  the  train  started 
and  was  beginning  to  run  rather  fast  he 
attempted  to  get  off,  and  his  feet  got  under 
the     wheels;     that     before     this     he     had 
r.dden  many  times  on  Wilder's  train;  that 
sometimes  Wilder  would  see  him  and  some- 
times he  would  not,  but  that  he  had  never 
said  anirthing  to  him  about  not  getting  on 
the  train;  but  sometimes  Wilder  would  ask 
him  to  ride  and  at  other  times  he  would  get 
on  without  being  asked.  '  He  also  testified 
that  he  knew  it  was  dangerous  to  go  about 
or  get  on  moving  trains,  as  he  was  liable 
to  get  under  the  wheels  and  be  killed  or 
crippled;  that  he  had  often  been  warned  by 
his  father  and  other  men  about  Grays  not 
to  do  so,  and  had  been  whipped  by  his  father 
for  jumping  on  trains,  but  that  he  had  been 
doing  this  for  about  two  years  before  he 
was  hurt. 

The  father  of  Noble  testified  that  he  had 
earned  him  not  to  go  about  trains,  and  had 
shipped  him  for  doing  so,  and  shortly  be- 
fore the  accident  to  Noble  had  talked  to 
Cottduetor  Wilder  about  him  and  told  him 
to  keep  Noble  away  fr6m  the  train,  but  that 
Wilder  said  to  let  him -have  his  fun,  that 


it  would  make  a  good  railroad  man  out  of 
him  some  da  v. 

For  the  railroad  company  Conductor  Wil- 
der testified  that  he  had  never  pla3'ed  or 
joked  with  Noble  or  any  of  the  boys,  or  in- 
vited, encouraged,  or  permitted  any  of  them 
to  ride  on  his  train,  nor  had  Noble  or  any 
of  the  boys  ever  gotten  on  the  train  in  his 
presence  without  objection  and  protest  on 
his  part;  that  he  had  done  everything  that 
was  possible  for  him  to  do  to  keep  the  boys 
off  the  train;  that  he  did  not  see  Noble 
hanging  on  the  step  of  the  coaj  car  when  he 
gave  the  signal  to  start  the  train,  nor  did 
he  know  that  he  was  on  or  about  the  traia; 
that  he  had  no  authority  from  the  company 
to  permit  any  person  to  get  on  the  train  or 
ride  without  a  pass,  and  that  he  had  never 
done  so,  ag  it  was  against  the  rules  of  the 
company  to  allow  it.  The  other  members 
of  the  crew,  while  admitting  that  a  number 
of  boys  about  Grays  were  in  the  habit  of 
daily  jumping  on  and  off  the  coal  train, 
denied  that  they  had  ever  permitted  or  en- 
couraged them  to  ride,  or  that  they  had  rid- 
den in  their  presence  without  objection. 
They  said  that  whenever  they  saw  the  boys 
on  or  trying  to  get  on  the  train  they  made 
them  get  off  or  go  away,  but  that  sometimcR, 
on  account  of  the  length  of  the  train  and 
the  difficulty  in  getting  over  it  quickly,  it 
was  not  possible  to  keep  the  boys  off  the 
train. 

All  of  the  evidence  on  behalf  of  the  plain- 
tiff as  to  the  habitual  custom,  extending 
over  a  period  of  two  or  three  years,  of  num- 
bers of  small  boys  jumping  on,  riding  on, 
and  getting  off  this  coal  train  In  charge 
of  Conductor  Wilder,  and  as  to  the  habitual 
practice  of  Wilder  the  conductor  and  the 
other  members  of  the  train  crow  for  this 
length  of  time  in  permitting  small  boys  to 
get  on  and  ride  on  the  train,  and  tacitly 
if  not  actively  inviting,  encouraging,  and 
permitting  them  to  do  so,  was  objected  to 
by  counsel  for  the  railroad  company,  and 
clearly  it  was  very  prejudicial  to  the  rights 
of  the  railroad  company  if  incompetent. 
Whether  this  evidence  was  admissible  or  not 
depends  on  the  question  whether  the  rail- 
road company  was  under  any  duty,  under 
the  facts  and  circumstances  disclosed  in 
the  evidence  for  the  plaintiff,  to  anticipate 
the  presence  of  boys  on  and  about  this  coal 
train  in  charge  of  Wilder  as  it  went  through 
Grays,  and  to  exercise  ordinary  care  to  pre- 
vent injury  to  them.  If  it  was  under  such 
duty,  then  the  evidence  was  competent  for 
the  purpose  of  bringing  home  to  the  com- 
pany notice  of  the  custom  of  the  boys  and 
the  necessity  that  accordingly  existed  to 
look  out  for  their  presence  on  and  about 
the  cars,  and  to  exercise  ordinary  care  to 
avoid,  injury  to  them.    But  if  it  was  under 
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no  duty  to  anticipate  their  presence,  then 
it  was  under  no  duty  to  take  care  not  to 
injure  them  until  after  tliey  had  been  put 
in  peril  and  this  peril  was  actually  discov- 
ered. 

In  determining  whether  the  company  was 
under  a  duty  to  anticipate  the  presence  of 
these  boys  on  and  about  the  cars  and  con- 
sequently under  a  duty  to  take  care  not  to 
injure  thera,  the  evidence  conducing  to  show 
that  the  boys  followed  this  practice  in  the 
presence  of  and  at  least  by  the  tacit  permis- 
sion of  Conductor  Wilder,  and  without  ob- 
jection on  his  part,  should  not  be  lost 
si^ht  of. 

It  is  a  material  and  controlling  factor  in 
,  the  case,  to  be  considered  in  connection  with 
the  well-known  attractiveness  of  engines, 
cars,  and  railroad  trains  for  boya,  and  the 
great  danger  attending  their  efforts  to  go 
upon  or  about  them  when  running  or  when 
liable  to  be  moved ;  and  when  so  considered 
we  think  that  there  can  l)e  no  doubt  that  the 
company  was  under  a  duty  to  anticipate  the 
presence  of  boys  on  and  about  the  cars  at 
Grays,  and  to  exercise  ordinary  care  not  to 
harm  them;  and  this  under  the  principle 
frequently  announced  by  this  and  other 
courts,  that  owners  of  dangerous  premises, 
machinery,  or  appliances  that  are  attractive 
and  accessible  to  children,  who  habitually 
permit  children  to  play  about  them,  are  re- 
quired to  take  notice  of  their  habits  and  to 
exercise  care  to  prewnt  injury  to  them.  It 
follows  from  this  that  there  should  be  ap- 
plied to  railroad  companies  the  same  de- 
gree of  care,  in  respect  to  looking  put  for 
children  who  habitually  go  about  and  upon 
their  trains  m  the  presence  of  and  with  the 
consent  of  the  servants  in  charge,  or  at  least 
without  objection  on  their  part,  that  is  re- 
quired to  be  exercised  by  other  persons  in 
charge  of  dangerous  places,  machinery,  or 
applicances  that  are  attractive  to  children. 

What  this  degree  of  care  is  has  been  an- 
nounced by  this  court  in  an  unbroken  line 
of  decisions  setting  forth  that  the  owner  of 
easily  accessible,  attractive,  and  dangerous 
places,  appliances,  or  machinery,  who  know- 
ingly permits  children  of  tender  years  to 
play  about  them,  must  anticipate  their  pres- 
ence where  he  has  allowed  them  to  go  and 
be,  and  must  exercise  ordinary  care  to  pro- 
tect them  from  the  danger  to  which  they 
will  be  subjected.  Brown  v.  Chesapeake  & 
O.  R.  Co.  135  Ky.  798,  25  L.R.A.(N.S.) 
717,  123  S.  W.  298;  Wells  v.  Kentucky  Dis- 
tilleries &  Warehouse  Co.  144  Ky.  438,  138 
S.  W.  278;  Bransom  v.  Labrot,  81  Ky.  638, 
60  Am.  Rep.  193;  Lyttle  v.  Harlan  Town 
Coal  Co.  167  Ky.  345,  180  S.  W.  519;  Miller 
V.  Chandler,  168  Ky.  606,  182  S.  W.  833; 
Merschel  v.  Louisville  &  N.  R,  Co.  121  Ky. 
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620,  85  S.  W.  710;  Owensboro  v.  York,  117 
Ky.  294,  77  S.  W.  1130. 

These  cases  go  farther,  in  respect  to  the 
duty  that  owners  of  accessible,  attractive, 
and  dangerous  places  and  premises  owe  to 
children  that  they  permit  to  go  about  them, 
than  the  duty  and  care  railroad  companies 
must  exercise  as  we  have  stated  it.  But  in 
view  of  the  fact  that  railroad  trains  and 
cars  are  necessarily  in  exposed  and  easily 
accessible  places,  we  think  the  duty  the  com- 
pany owes  to  children  should  be  limited  to 
cases  in  which  children  are  knowingly  per- 
mitted by  the  persons  in  charge  to  get  on 
and  go  about  them. 

Another  pertinent  case  on  the  care  that 
must  be  exercised  to  protect  children  who 
play  about  railroad  premises  and  trains  is 
Kentucky  C.  R.  Co.  v.  Gastineau,  83  Ky. 
119.  In  that  case  Robert  M.  Gastineau, 
a  boy  between  fourteen  and  fifteen  years  of 
age,  was  run  over  and  killed  by  a  car  of  the 
railroad  company  which  he  was  endeavoring 
to  uncouple  from  the  train  while  it  was 
switching  in  the  company's  yard.  The  jury 
found  by  a  special  verdict  that  the  deceased 
when  killed  was  voluntarily  assisting  the 
employees  of  the  road,  with  their  knowledge 
and  consent,  in  switching  the  cars;  that 
they  discovered  his  peril,  but  too  late  to 
prevent  his  death,  and  that  he  contributed 
to  it  by  his  presence  and  efforts  to  uncouple 
the  car.  It  is  further  set  out  in  the  opinion 
that  the  record  did  not  show  what  employees 
of  the  road  who  were  present  when  the  ac- 
cident occurred  knew  of  and  consented  to 
the  decedent's  assisting  in  the  switching  of 
the  train,  although  it  did  not  appear  that 
none  of  them  had  any  express  authority 
from  the  company  to  authorize  it.  And  the 
court,  after  setting  forth  the  duty  and  care 
railroad  companies  owe  to  adult  trespassers, 
said:  "The  question  then  recurs.  Did  his 
age  alter  this  rule?  Undoubtedly  children 
of  tender  years  should  not  be  treated  strict- 
ly as  trespassers  when,  guided  by  childish 
instincts,  they  stray  upon  the  track  or  into 
the  yard  of  a  railroad.  Thus  the  rule  th'at 
a  traveler  about  to  cross  a  railroad  track 
must  be  vigilant  and  look  both  ways  does 
not  apply  to  an  infant  of  tender  years.  He 
knows  nothing  of  care,  diligence,  or  danger. 
The  rule  as  to  negligence  upon  his  part, 
and  by  an  adult,  is  properly  quite  different. 
The  latter  must  give  that  care  to  his  own 
protection  which  is  ordinarily  exercised  by 
one  of  ordinary  discretion;  while  less  is  re- 
quired of  an  infant,  the  degree  depending 
upon  his  age,  maturity,  and  knowledge.  We 
are  aware  that  it  has  been  held  in  some 
cases,  as  for  instance  in  Flower  v.  Pennsyl* 
vania  R.  Co.  60  Pa.  210,  8  Am.  Rep.  251, 
12  Am.  Neg.  Cas.  524>  that  if  the  deceased 
is  a  trespasser,  his  being  of  tender  years 
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makes  no  difference,  because  the  company  is 
under  no  duty  to  him  which  requires  liis 
protection;   but  in  our  opinion  age  should 
be  considered  upon  a  question  of  contrib- 
utory neglect,  and  one  should  exercise  rea- 
sonable care  to  anticipate  and  prevent  an 
injury  to  a  child  of  such  tender  years  as  to 
liave    little  or   no   discretion,   although   he 
may  be  technically  a  trespasser.     His  con- 
4]  it  ion    excuses    his    concurrent    negligence. 
Humane  considerations  require  such  a  rule. 
Thus  one  may  incur  liability  for  an  injury 
to  a  child  of  tender  years  by  leaving  danger- 
ous machinery  where  it  is  accessible  to  him, 
although  there  would  be  no  liability  to  an 
adult  or  a  child  of  years  of  discretion  under 
the  like  circumstances.    So  a  railroad  com- 
pany should  be  held  liable  if  its  employeea 
in  charge  of  its  moving  train  see  that  a 
child,  say  two  years  old,  is  walking  around 
it.  and   fail  to  look  to  its  protection,  al- 
though it  may  technically  be  a  trespasser 
and  not  at  the  moment  in  immediate  dan- 
ger.    Their  neglect  to  do  so  would  be  wil- 
ful.    A  child  without  discretion,  although 
a  trespasser,  occupies  a  legal  attitude  to  IJbe 
company  similar  to  that  of  an  adult  who 
is  not  a  trespasser,  save  a  greater  degree 
of   caution  should  be   exercised   as   to  the 
former  by  reason  of  his  helplessness." 

Another  is  Louisville  &  N.  R.  Co.  v.  Popp, 
96  Ky.  no,  27  S.  W.  992,  where  the  facts 
were  these:  An  infant  between  five  and  six 
Tears  old  was  injured  when  a  passenger  car 
standing  on  a  siding  at  a  station  was  put 
In   motion.     It  appears  from  the  opinion 
that  the  injured  boy,  accompanied  by  three 
other  boys,  one  of  whom  was  nine  years  old, 
stopped  on  the  platform  at  the  depot,  from 
which   place   they   were  driven   off   by  the 
baggagemaster.    A   passenger   and   another 
employee  of  the  company  also  tried  to  make 
them  go  away  by  threats  of  one  sort  and 
another,  but  instead  of  leaving  the  premises 
thej  went  to  the  west  end  of  the  platform 
and   into  the  standing  car  for  the  purpose 
of  getting  iee  water.    After  getting  the  wa- 
ter   they   loitered  about  the   car  imtil   an 
engine  with  four  cars  attached  backed  on 
the    track    in    order    to   make   a    coupling. 
When  the  injured  boy  saw  the  cars  to  be 
coupled  coming,  he  became  frightened  and 
billed  to  some  person  to  help  him  to  the 
platform,  and  in  an  effort  to  escape  endeav- 
ored to  get  on  a  bumper  placed  at  the  end 
of  the  siding  to  keep  the  cars  from  running 
off  the  track.    There  was  no  direct  evidence 
that   those  in  charge  of  the  backing  train, 
or  any  other  employee,  actually  saw  the  in- 
jured, boy  on  the  platform  in  time  to  avoid 
injuring  him.    And  the  court  said:  "Tliere 
l^  another  aspect  in  which  the  conduct  of 
appellant's   employees   shows  negligence   of 
a    reprehensible  character.     It  was   known  1 


to  them  that  children  of  all  ages  were  in 
the  habit  of  resorting  to  the  depot  premises, 
yet  not  only  were  the  two  cars  coupled  to 
the  backing  train  without  any  servant  be- 
ing in  a  position  to  warn  appellee  of  his 
danger,  but  one  of  the  cars,  if  not  both, 
was  left  open,  so  as  to  invite  and  tempt 
children  to  enter  as  appellee  and  his  com- 
panions did  do;  and  if  the  two  men  who 
gave  them  water  were  not  actually  employ- 
ees the  fact  is  thus  made  apparent  that  the 
cars  were  left  so  open  and  exposed  that  any- 
one, child  or  adult,  might  enter  at  will,  no 
employee  being  present  to  prevent  or  warn 
them  of  the  coupling  process  that  would 
and  did  shortly  take  place.  ...  In  our 
opinion,  if  appellant  elected  to  keep  unin- 
closed  its  passenger  depot  and  adjacent 
premises,,  so  that  children  might  go  there 
and,  tempted  by  du^iosity  or  thirst,  wander 
upon  its  railway  tracks  and  into  its  cars, 
it  was  the  duty  of  its  employees  to  know 
appellee's  position  and  danger,  and  to  be  in 
a  position  at  the  proper  time  to  protect  him 
from  injury  by  its  moving  trains  and  cars, 
especially  as  it  was  improper  to  couple  cars 
on  that  track  and  at  that  place." 

Many  otlier  courts  have  laid  down  the 
same  principles  that  are  well  stated  by  the 
Georgia  supreme  court  in  Ashworth  v. 
Southern  R.  Co.  116  Ga.  635,  69  L.R.A.  592, 
43  S.  E.  36,  a  case  more  nearly  like  this 
one  on  the  facts  that  any  that  has  come 
under  our  notice.  In  that  case  it  ap- 
pears from  the  petition,  which  the  court 
held  stated  a  cause  of  action,  that  for  two 
or  three  years  prior  to  the  day  of  the  in- 
jury to  Ashworth  it  was  the  custom  of 
children  living  in  a  little  town  through 
which  the  train  ran  to  board  the  engine 
and  cars,  and  this  custom  of  the  children 
of  riding  upon  and  jumping  off  the  cars  and 
engine  was  known  to  the  defendant  com- 
pany through  the  knowledge  of  its  servants 
and  employees  who  operated  the  train.  The 
children  who  were  accustomed  to  board  the 
engine  and  cars  ranged  in  age  from  six  to 
fifteen  years.  Ashworth,  who  was  eight 
years  old,  in  common  with  a  number  of 
other  children,  climbed  upon  and  into  the 
cars,  and  Ashworth  got  on  the  running 
board  of  the  engine,  and  after  it  had  started 
they  attempted  to  jump  off,  at  which  time 
Ashworth  fell  under  the  wheels  and  both 
of  his  legs  were  cut  off.  The  court  upon 
these  facts  said:  "If  a  railroad  company 
expressly  invites  or  tacitly  permits  persona 
to  be  upon  its  premises,  or  in  and  about  its 
machinery,  the  company  owes  to  such  per- 
sons the  duty  not  only  not  to  injure  them 
when  their  presence  becomes  known  but  al- 
so to  anticipate  their  presence  at  the  time 
when  or  the  place  where  such  invitation  or 
permission  would  probably  bring  about  their 
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presence,  and  to  take  such  measures  as  or- 
dinary prudence  would  require  to  prevent 
injury  to  them  if  they  are.  in  fact  present. 
A  railroad  company  is  the  owner  of  its 
ri|»ht  of  way,  its  track,  and  its  machinery, 
and  is  entitled  to  exclude  therefrom  others 
who  have  no  interest  or  right  therein.  A 
railroad  company  which  continuously  per- 
mits persons  to  be  upon  its  right  of  way  or 
in  or  about  its  machinery  at  given  times 
and  places  is  put  on  notice  by  this  conduct 
on  its  part  that  such  persons  may  be  pres- 
ent at  such  times  and  places;  and  by  this 
conduct  it  imposes  upon  itself  the  duty  not 
only  to  prevent  injury  to  such  persons,  but 
to  anticipate  their  presence  and  take  the 
precautions  of  an  ordinarily  prudent  person 
to  prevent  injury  to  them.  .  .  .  Rail- 
road companies  may  not  be  bound  to  antic- 
ipate that  children  will  be  allured  by  pass- 
ing trains,  and  attempt  to  board  and  ride 
upon  them.  But  when  the  right  of  way  of 
a  railroad  company  extends  through  a  place 
used  as  a  playground  by  a  number  of  chil- 
dren, of  ages  varying  from  six  to  fifteen 
years,  and  when  these  children  are  accus- 
tomed continuously,  every  time  the  train  en- 
ters the  playground  when  they  are  upon  it, 
to  swarm  upon  the  train  and  ride  to  the 
limits  of  the  playground,  and  when  the  em- 
ployees of  the  company  know  of  this  custom 
and  make  no  objection  to  it,  the  company  is 
bound  to  carry  the  burden  which  such  a 
knowledge  and  tacit  permission  imposes, 
and  this  burden  would  require  the  com- 
pany to  comply  with  the  demands  of  or- 
dinary care  for  the  prevention  of  injury  to 
the  children." 

It  is  insisted  however  by  counsel  for  the 
company  that  the  facts  of  this  case  do  not 
bring  it  within  the  scope  of  the  rule  laid 
down  in  the  cases  referred  to,  but  that  it  is 
and  should  be  controlled  bv  the  doctrine 
announced  in  Louisville  &  N.  R.  Co.  v.  Webb, 
99  Ky.  332,  35  S.  W.  1117;  Monehan  v. 
South  Covington  &  C.  Street  R.  Co.  117  Ky. 
771,  78  S.  W.  1100;  Swartwood  v.  Louis- 
ville &  N.  R.  Co.  129  Ky.  247,  19  L.R.A. 
(K.S.)  1112,  130  Am.  St.  Rep.  465,  111  S. 
W.  305,  and  other  like  cases. 

In  the  Webb  Case,  Webb,  a  boy  eleven 
years  old,  while  attempting  to  get  off  of  a 
moving  freight  train,  slipped,  and  one  of 
his  legs  getting  under  the  wheels,  it  was  cut 
off.  It  appears  from  the  opinion  that  Webb 
and  otlier  boys  about  his  age  hud  occasion- 
ally assisted  in  unloading  freight  at  the  de- 
pot of  the  company  previous  to  the  day  on 
which  the  accident  occurred,  and  tliat  the 
conductor  encouraged  the  boys  to  assist  in 
unloading  the  freight  by  promising  tlicm 
that  they  might  ride  on  the  train  from  the 
station  to  the  water  tank.  Webb  had  ridden 
twice  on  the  train  to  the  tank  before  he  was 


injured,  but  on  the  day  he  received  the  in- 
juries he  was  not  at  the  depot  when  the 
train  arrived,  but  the  other  bovs  were  and 
assisted  in  unloading  the  freight,  although 
Webb  did  not,  nor  did  the  conductor  say 
anything  to  him  about  it,  or  promise  him 
a  ride,  or  invite  or  request  him  to  ride. 
Webb  reached  the  depot  while  the  boya  were 
unloading  and  just  before  the  train  started. 
After  the  train  arrived  at  the  tank  and  had 
stopped,  Webb  and  the  other  boys  who  had 
ridden  to  the  tank  got  off  and  went  back 
towards  the  rear  of  the  train,  and  after  it 
started  Webb  and  the  other  boys  took  hold 
of  the  ladders  on  the  side  of  the  cars,  and 
in  a  little  while  jumped  from  them  to  the 
ground  while  the  train  was  moving;  when 
Webb  jumped  his  feet  struck  a  pile  of  coal 
near  the  track  and  his  foot  went  under  the 
wheels.  There  was  no  evidence  that  the  con- 
ductor or  any  of  the  other  employees  of  the 
company  saw  Webb  or  the  other  boys  when 
they  took  hold  of  the  ladders,  or  when  they 
were  swinging  from  them. 

In  discussing  the  case  the  court  said  in 
part  that  the  company  could  not  be  made 
liable,  unless  its  servants  voluntarily  and 
knowingly  exposed  Webb  to  the  dangers 
which  resulted  in  his  injury,  or,  knowing 
that  he  was  in  danger,  negligently  failed  to 
use  such  means  as  were  in  their  power  to- 
relieve  him  from  the  danger;  further  say- 
ing: "In  this  view  of  the  case,  in  order  to 
render  the  appellant  liable,  it  was  necessary 
to  prove  that  the  conductor  of  the  train, 
persuaded  or  invited  the  infant  appellee  to 
get  on  the  train  and  ride  to  the  water  tank ; 
that  the  accident  that  happened  there  in 
which  he  was  injured  was  one  that  was  like- 
ly or  might  reasonably  have  been  expected 
to  happen  to  him  in  the  ordinary  or  natur- 
al course  of  events ;  that  the  agents  or  serv- 
ants of  the  appellant  negligently  failed  to 
exercise  care  for  his  protection  commensur- 
ate with  the  danger  to  which  they  had 
voluntarily  exposed  him.  .  .  .  The  bill 
of  exceptions  contains  no  evidence  intro- 
duced by  either  party  that  showed  that  the 
conductor  either  invited  or  induced  the  in- 
fant appellee  to  ride  to  the  water  tank  on 
the  day  he  was  injured,  or  that  the  con- 
ductor was  aware  that  he  intended  to  board 
the  train,  or  when  he  did  so."  "And  the 
evidence  fails  to  show  that  the  conductor, 
or  any  of  the  trainmen,  saw  the  appellee 
after  reaching  the  tank  until  after  his  foot 
was  mashed." 

In  holding  that  it  was  inadmissible  to 
show  what  the  conductor  did  and  said  to  the 
boys  on  days  before  the  accident  about  let- 
ting them  ride  to  the  tank  if  they  would 
help  unload  the  freight,  the  court  said: 
"This  testimony  ought  to  have  been  rejected. 
Tlie  case  was  between  the  infant  appellee 
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uid  the  appellant,  aiid  the  subject  of  the 
inrestigation  was  what  occurred  on  the  day 
the  injuries  were  inflicted,  and  what  oc- 
curred on  previous  days  had  no  necessary 
connection  with  and  was  in  no  sense  a  part 
of  the  transactions  of  that  day.  For  this 
reason  also  the  court  properly  refused  to  al* 
low  proof  to  be  made  in  behalf  of  the  ap- 
pellee of  what  it  was  alleged  the  conductor 
and  the  trainmen  said  to  the  boys  on  occa- 
nons  before  that  day  about  swinging  on  the 
ladders  attached  to  the  sides  of  the  cars, 
and  telling  them  to  do  this  in  order  to  learn 
to  be  "hoppers'  and  the  like,  and  that  the 
boys  were  in  the  habit  of  practising  in 
that  way  on  previous  occasions  when  they 
rode  to  the  tank." 

It  will  be  observed  that  the  court  in  the 
course  of  the  opinion  said  that  in  order  to 
hold  the  railroad  company  liable  it  was 
necessary  to  show  that  the  conductor  of  the 
train  permitted  or  invited  Webb  to  get  on 
the  train,  and  that  the  accident  that  hap- 
pened to  him  was  one  that  was  likely  or 
that  might  reasonably  have  been  expected, 
and  that  the  evidence  failed  to  show  these 
requests.  It  will  further  be  noticed  that 
at  no  time  did  the  conductor  agree  that  the 
boys  might  ride  on  the  train  any  farther 
than  the  water  tank,  and  that  after  the 
train  had  started  from  the  water  tank 
after  stopping  there,  Webb  was  hurt  in  try- 
ing to  get  off  and  at  a  time  when  neither 
the  conductor  nor  any  of  the  train  crew 
knew  he  was  on  the  train. 

Looking*  at  it  in  this  light,  although  the 
oorapany  might  have  been  liable  if  Webb 
had  been  hurt  between  the  statiim  and  the 
*ater  tank,  on  account  of  the  habit  of  the 
boys  in  riding  from  the  station  to  the  water 
lank,  when  the  train  left  the  tank  after 
stopping  there  to  take  water  and  started  on 
its  journey,  Webb  when  hurt  was  not  on 
the  train  by  the  invitation  or  permission  of 
the  conductor,  because  the  permission  of  the 
conductor  to  ride  ended  when  the  train 
reached  the  water  tank;  and  so  when  the 
train  started  the  conductor  was  under  no 
<iuty  to  look  after  the  safety  of  the  boys, 
a?  he  was  not  required  to  anticipate  that 
th*»y  would  attempt  to  get  on  the  train 
after  it  left  the  tank.  In  other  words,  the  de- 
ei'ion  of  this  case  was  put  upon  the 
around  that  Webb  was  a  trespasser  at  the 
time  he  got  hurt,  not  technically  but  actual- 
ly, and  hence  the  company  did  not  owe  him 
any  duty  except  to  exercise  ordinary  care 
to  prevent  injury  to  him  after  his  peril  was 
discovered. 

In  the  Monehan  Case,  Monehnn  who  was 
nx  or  seven  years  old,  in  company  with  an- 
other boy  of  the  same  age,  got  on  the  steps 
of  the  rear  platform  of  a  street  car  while 
it   was   standing   at   a   street   intersection 


without  invitation  or  oonsent  then  or  be- 
fore, and  on  the  opposite  side  of  the  car 
from  where  the  passengers  were  taken  on 
and  let  off.  When  the  car  started  he  was 
jolted  off  and  received  the  injuries  for  which 
he  sued.  There  was  no  evidence  that  the 
conductor  saw  the  boy  on  the  steps,  but 
it  was  contended  that  by  the  exercise  of  or- 
dinary care  he  could  have  seen  him,  and 
whether  the  company  was  under  a  duty  to 
exercise  ordinary  care  to  discover  his  pres- 
ence was  the  real  question  in  the  case.  And 
the  court  said:  "'Monehan  was  a  mere  tres- 
passer upon  the  rear  steps  of  appellee's 
car,  and  those  in  charge  of  it  did  not  owe 
him  any  duty  of  discovering  his  peril." 

Plainly  this  case  has  no  application  here. 

In  the  Swartwood  Case  the  question  for 
decision  was  whether  railroad  companies 
whose  lilies  traverse  cities  and  towns  or  run 
through  populous  communities  must  main- 
tain a  lookout  for  children  who  are  in  the 
habit  of  jumping  on  and  off  the  cars  while 
in  motion.  The  petition  to  which  a  demur- 
rer was  sustained,  charged  in  substance  that 
Swartwood,  a  boy  about  eight  years  old,  and 
other  children,  were  in  the  habit  of  jump- 
ing on  and  off  the.  cars  while  in  motion,  and 
that  the  company  was  aware  of  this  prac- 
tice. It  was  not  charged  that  the  company 
knew  that  the  boy  was  attempting  to  get 
on  the  car  at  the  time  he  did,  or  that  the 
company  had  neglected  to  use  any  precau- 
tions to  save  him  from  injury  after  discov- 
ering his  peril.  And  the  court  said:  "If 
the  operators  of  the  train  know  of  the  ac- 
tual presence  of  such  trespassers,  for  such 
they  are,  they  are  required  by  the  humane- 
ness of  the  law  to  not  injure  them  if  with 
the  means  at  their  command  they  can  avoid 
doing  so.  Nor  will  the  inconvenience  and 
annoyance  entailed  be  counted.  The  courts 
have  nover  gone  further  than  that.  Tlie 
legislature  may,  but  it  has  not.  Any  other 
rule,  particularly  the  one  contended  for  by 
appellant,  would  require  practically  that 
such  railroads  should  police  all  their  lines 
and  vehicles  in  such  cities  and  towns  in 
anticipation  of  the  dangers  to  thoughtless 
and  heedless  persons.  .  .  .  All  who  ven- 
ture unbidden  by  the  company  and  unknown 
to  it  upon  its  trains  do  so  at  their  own 
peril,  as  they  can  have  no  right,  and  the 
company  therefore  owes  them  no  duty,  in 
such  case.  This  rule  also  applies  from  the 
very  necessity  of  the  matter,  without  re- 
spect to  the  age  or  condition  of  the  trespass- 
er, for  the  court  must  deal  with  the  ques- 
tion first  of  legal  duty,  not  compassionable 
innocence." 

It  will  be  observed  that  in  that  case  there 
was  no  evidence  as  there  is  in  this,  to  show 
that  the  conductor  habitually  or  at  all  per- 
mitted and  encouraged  boys  to  board  the 
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cars,  and  this,  it  may  be  remarked,  is  the  , 
only  feature  of  the  case  we  have  on  which  I 
the  liability  of  the  company  can  be  put, 
aside  from  the  liability  arising  to  protect 
Noble  after  his  peril  was  discovered  and 
which  will  be  later  discussed.  For,  although 
it  might  have  been  the  habitual  practice  of 
Noble  and  other  boys  about  Grays  to  jump 
on  and  ride  on  moving  trains  without  being 
invited  or  permitted  tacitly  or  otherwise  to 
do  so,  the  company  would  not  be  liable  if 
any  of  them  got  hurt  while  so  trespassing, 
unless  his  place  of  danger  on  the  train  was 
actually  discovered  in  time  to  prevent  in* 
jury  to  him  by  the  exercise  of  ordinary  care. 
But  when  as  in  this  case  there  is  evidence 
to  show  that  boys  of  immature  age  and  dis- 
cretion are  habitually  permitted  by  Uie  con- 
ductor to  jump  on  and  ride  on  moving 
trains,  tlien  the  company  voluntarily  as- 
sumes the  dutiy  of  anticipating  that  they 
will  do  what  lie  has  permitted  and  oon- 
sented  that  they  might  do,  and  the  further 
duty  of  exercising  ordinary  care  to  look  out 
for  and  protect  them  from  injury. 

Accordingly  we  think  that  the  evidence  aft 
to  the  habitual  and  continued  custom  of 
boys  jumping  on  and  riding  on  and  jumping 
off  this  ooal  train,  and  as  to  the  habitual 
and  continued  practice  of  the  conductor  in 
permitting  them  to  do  so,  was  competent, 
and  put  upon  the  company  the  duty  at  the 
time  Noble  was  injured  of  anticipating  that 
Noble  and  the  other  boys  would  do  on  that 
occasion  what  they  had  been  in  the  habit 
of  doing,  and  the  duty  of  exercising  ordi- 
nary care  to  discover  their  presence  on  and 
about  the  cars,  and  the  duty  of  exercising 
ordinary  care  to  prevent  injury  to  them 
when  their  presence  was,  or  could  by  the 
exercise  of  ordinary  care  have  been,  discov- 
ered. And  these  issues  under  the  facts  of 
this  case  were  for  the  jury  under  proper  in- 
structions. 

It  may  be  asked.  What  is  the  company  to 
do  under  circumstances  like  this  to  relieve 
itself  from  liability  for  accidents  that  may 
happen  to  boys  who  make  a  practice  of 
jumping  on  its  trains?  The  answer  to  this 
is  that  the  railroad  company  will  not  be 
responsible  for  injuries  to  boys  who  jump  on 
its  trains,  unless  the  train  crew  permit  or 
encourage  them  to  do  so,  or  unless  after 
they  have  been  actually  discovered  in  a 
place  of  peril  the  company  fails  to  exercise 
ordinary  care  to  prevent  injury  to  them. 
In  other  words,  when  the  railroad  company 
through  its  servants  in  charge  of  the  train 
does  not  encourage  or  invite  or  permit  boys 
to  ride  on  its  trains,  those  who  get  on  will 
be  treated  as  trespassers  and  the  company 
only  held  to  the  duty  that  it  owes  to  ordi- 
nary trespassers. 

A  railroad  company  is  no  more  bound  to 


keep  its  tracks,  cars,  and  premises  safe  for 
infants  than  it  is  to  keep  them  safe  for 
adults,  unless  and  until  by  its  course  of 
conduct  it  has  established  a  status  for  chil* 
dren  that  imposes  upon  it  more  care  than  it 
would  owe  to  adults,  or  than  it  would  owe 
to  chidren  except  for  its  course  of  conduct. 
And  so  if  a  different  standard  of  duty  and 
care  is  exacted  in  respect  to  children  from 
that  which  is  exacted  in  the  case  of  adults, 
it  is  only  because  the  railroad  company  by 
its  dealings  with  the  children  has  induced 
them  to  believe  that  they  might  safely  go 
and  be  where  they  do  go,  and  has  put  before 
them  and  within  their  easy  reach  things 
that  are  inviting  and  attractive  to  childish 
fancy,  and  which  they  have  not  sufficient 
discretion  and  understanding  to  appreciate 
the  danger  of  meddling  about  or  coming  in 
contact  with. 

It  might  also  here  be  observed  that  a 
railroad  company  has,  in  §  805  of  the  Ken- 
tucky Statutes,  making  it  an  offense  for  any 
person  except  passengers  and  employees  to 
get  on  a  moving  train,  an  efficient  means  of 
preventing  trespassing  on  its  trains  and 
cara,  although  this  statute  did  not  inter- 
pose a  bar  to  a  recovery  by  Noble  on  axs- 
count  of  his  age  and  the  cixoumstances  at- 
tending his  injury. 

In  addition  to  what  has  been  said,  there 
remain8  the  disputed  question  as  to  whether 
the  conductor  when  and  before  he  started 
the  train  discovered  the  presence  of  Noble 
riding  on  or  hanging  cm  the  step  of  the 
coal  car,  and  if  he  did  what  was  his  duty 
under  the  circumstances.  This  issue  we  will 
consider  and  dispose  of  as  if  Noble  was  a 
trespasser  pure  and  simple,  and  as  if  he  had 
not  been  invited  or  encouraged  to  get  on 
the  step  or  on  the  car  by  the  previous 
conduct  of  the  conductor.  Upon  this 
issue  there  was  sharp  dispute.  Accord- 
ing to  the  evidence  of  l^e  conductor, 
which  is  corroborated  by  another  wit> 
ness,  he  did  not  and  could  not  have  seen 
Noble  on  the  step  of  the  coal  car  when  or 
before  he  signaled  for  the  train  to  start; 
while  according  to  the  evidence  of  Noble, 
which  was  also  corroborated  by  other  testi- 
mony, Noble  was  in  plain  view  of  the  con- 
ductor when  he  signaled  the  train  to  start, 
and  in  such  a  position  as  that  he  could 
not  have  avoided  seeing  him.  So  that  it 
was  a  question  for  the  jury. 

Looking  at  the  matter  as  if  Noble  was 
an  ordinary  trespasser,  the  only  duty  the 
conductor  owed  him  was  to  exercise  ordinarv 
care  to  prevent  injury  to  him  after  his  peril 
M'as  actually  discovered  by  the  conductor, 
and  if  the  conductor  saw  Noble  hanging  on 
the  step  of  this  coal  car  before  and  at  the 
time  he  signaled  the  train  to  start,  it  can- 
not be  denied  that  he  must  have  known  that 
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Noble  was  occupying  a  place  of  extreme  dan- 
ger for  a  boy  of  his  age,  and  his  duty  under 
these  circumBtances  was  not  to  start  the 
train  until  Noble  had  been  removed  from 
this  place  of  danger.  This  was  the  only 
thin^  open  for  the  conductor  to  do  in  the 
exercise  of  ordinary  care,  and  this,  assuming 
that  he  saw  Noble  before  the  train  started, 
he  could  easily  have  done* 

Another  issue  in  the  case  relates  to  the 
subject  of  contributory  negligence.  On  be- 
half of  the  railroad  company  it  is  insisted 
that  because  the  evidence  of  Noble  shows 
that  he  knew  it  was  dangerous  to  get  on  or 
ofiT  of  a  moving  train,  and  had  been  warned 
many  times  not  to  do  so,  as  wel^as  whipped 
for  doing  it,  there  should  have  been  a  di- 
rected verdict  in  favor  of  the  company,  upon 
the  ground  that  the  contributory  negligence 
of  Noble  was  sufficient  to  defeat  a  recovery 
in  his  behalf.  If  Noble  had  been  a  man,  or 
a  boy  of  mature  years,  it  might  well  have 
been  ruled  as  a  matter  of  law  that  he  vol- 
untarily and  understandingly  assiuned  the 
risk  of  being  hurt  when  he  took  this  dan- 
gerous position,  and  that  he  should  be 
charged  with  such  contributory  negligence 
as  would  bar  a  recovery.  But  Noble's  negli- 
gence in  attempting  to  ride  in  this  danger- 
ous place,  or  in  attempting  to  get  on  in 
this  dangerous  place,  should  not  on  account 
of  his  age  conclusively  bar  his  right  of  re- 
covery, although  he  was  a  bright,  intelligent 
boy,  had  lived  near  the  railroad  all  of  his 
life,  and  was  as  familiar  with  the  opera- 
tion and  movement  of  trains  as  any  boy 
of  his  years  and  discretion  could  well  be, 
and  knew,  as  he  testified,  that  it  was  dan- 
gerous to  jump  on  moving  trains,  and  had 
been  warned  not  to  go  about  them,  and  had 
been  whipped  for  doing  so.  He  doubtless 
knew  that  if  he  fell  under  the  train  it  would 
kill  him  or  cut  his  legs  off.  But  nearly  any 
boy  of  his  age  will  say,  if  asked,  that  he 
knows  if  he  falls  in  the  river  he  may  get 
drowned,  or  if  he  falls  in  the  fire  he  will 
get  burned,  or  if  he  gets  in  the  way  of  a 
street  car  or  an  automobile  he  may  be  killed, 
or  if  he  plays  with  a  loaded  pistol  he  may 
shoot  himself.  But  mere  boyish  knowledge 
of  everyday  things  like  these  about  which 
children  learn  almost  as  soon  as  thev  are 
old  enough  to  walk  does  not  necessarily  im- 
ply that  they  appreciate  or  understand  the 
necessity  for  keeping  away  from  or  not  do- 
ing these  things. 

Boys  will  light  powder  with  matches; 
they  will  fire  off  dynamite  caps  with  ham- 
mers; they  will  handle  with  reckless  and 
thoughtless  indifference  loaded  pistols;  they 
will  skate  on  ice  so  thin  that  it  will  scarce- 
ly hold  them  up;  they  will  hang  on  trains. 


street  cars,  and  automobiles;  climb  electric 
wire  poles,  play  with  live  wires,  and  take 
innumerable  and  perilous  risks  in  a  variety 
of  ways  of  being  crippled  or  killed  that  an 
adult  or  a  boy  of  mature  years  would  not 
dare  take.  They  act  on  impulse  and  the 
greater  the  danger  the  greater  the  fun  to 
them.  They  do  dangerous  things  without 
giving  a  moment's  thought  to  the  conse- 
quences that  may  follow  what  they  do,  and 
to  hold,  as  matter  of  law,  boys  of  eight 
years  old,  whether  good  or  bad,  bright  or 
dull,  to  the  high  standards  demanded  of  men 
in  looking  after  their  own  and  the  safety 
of  others,  would  be  opposed  to  the  good 
judgment  and  common  sense  of  all  right- 
thinking  people. 

And  so  the  mere  statement  of  a  boy  of 
eight  that  he  knows  a  thing  is  dangerous, 
or  knows  it  will  hurt  him,  or  knows  he  will 
be  crippled  or  killed  if  he  does  it,  is  not  to 
be  given  the  meaning  it  would  have  if 
spoken  by  a  mature  mind.  Knowledge  in 
cases  where  contributory  negligence  is  iti 
issue,  as  well  as  in  many  others,  implies 
age,  capacity,  and  experience  sufficient  to 
appreciate  and  comprehend  the  full  meaning 
and  effect  of  what  one  does  and  the  conse- 
quences that  will  follow.  It  is  this  degree 
of  capacity  that  the  law  presumes  men  and 
boys  of  mature  years  to  possess,  and  ac- 
cordingly it  holds  them  accountable  for  their 
acts;  but  when  it  comes  to  measuring  and 
judging  the  accountability  of  children  of  im- 
mature age,  it  has  always  been  the  policy 
of  this  court  to  leave  its  determination  to 
a  jury  as  a  question  of  fact  about  which 
there  may  be  reasonable  difference  of  opin- 
ion. 

Out  of  many  cases  from  this  court  fully 
supporting  this  conclusion,  we  may  refer  to 
the  following,  in  which  it  was  held  that 
when  the  child  is  between  six  and  twelve, 
the  question  of  his  contributory  negligence 
is  for  the  jury,  although  it  may  appear  that 
he  was  warned  of  the  danger  of  doing  what 
he  was  doing  when  injured:  Owensboro  v. 
York,  117  Ky.  294,  77  S.  W.  1130;  Davis 
V.  Ohio  Valley  Bkg.  &  T.  Ck).  127  Ky.  800. 
15  L.R.A.(N.S.)  402,  106  S.  W.  843;  United 
States  Natural  Gas  Co.  v.  Hicks,  134  Ky. 
12i  23  L.R.A.{N.S.)  249,  135  Am.  St.  Rep. 
407, 119  S.  W.  166;  Standard  Oil  Oo.  v.  Mar- 
low,  160  Ky.  647,  150  8.  W.  832;  Trent 
V.  Norfolk  &  W.  R.  Co.  167  Ky.  319,  180 
S.  W.  702;  Macon  v.  Paducah  Street  R.  Co. 
110  Ky.  680,  62  S.  W.  496;  Merschel  v. 
Louisville  &  N.  R.  Co.  121  Ky.  620,  85  S. 
W.  710. 

The  further  argument  is  made  in  behalf 
of  the  railroad  company  that  it  should  not 
be  held  responsible  for  the  acts  of  the  con- 
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ductor  in  inviting,  permitting,  or  encourag- 
ing Noble  or  other  boys  to  get  on  or  ride 
on  the  train,  although  they  may  have  done 
80,  because  the  rules  of  the  company  in- 
troduced in  evidence  showed  that  the  con- 
ductor was  prohibited  from  permitting  any 
person  to  ride  on  his  train  without  a  pass 
or  permit  from  higher  authority;  therefore 
it  is  said  that  if  he  acted  in  respect  to  these 
boys  in  the  manner  testified  to  by  the  wit- 
nesses, he  was  acting  entirely  outside  the 
scope  of  his  employment  and  the  company 
was  not  liable  for  the  consequences  of  his 
acts. 

We  cannot  agree  with  this  view  of  the 
law  as  applicable  to  the  case.  The  con- 
ductor was  in  <!harge  of  this  train,  and 
Noble  and  the  other  boys  who  were,  as  some 
of  the  witnesses  said,  encouraged  and  per- 
mitted by  him  to  ride  on  it  were  too  young 
to  inquire  into,  or  take  notice  of,  or  ap- 
preciate, or  understand  the  limits  of  the 
conductor's  authority.  They  doubtless  took 
it  for  granted  as  boys  might  well  do  that, 
as  the  conductor  was  in  charge  of  the  train, 
he  had  the  right  to  let  anybody  ride  at  any 
time  or  in  any  manner  that  he  saw  proper. 

Almost  every  railroad  case  that  we  have, 
or  at  least  a  great  many  of  them,  grow  out 
of  accidents  that  happen  on  account  of  viola- 
tions of  company  rules  by  conductors  and 
other  trainmen,  and  we  perceive  no  good 
reason  why  the  company  should  not  be  held 
responsible  for  the  acts  and  conduct  of  its 
conductor  in  permitting  children  to  get  on 
or  ride  on  his  train  to  the  same  extent  that 
it  would  be  responsible  in  other  instances  in 
which  injury  or  loss  is  occasioned  by  the 
conductor's  violation  of  the  rules  of  the 
company. 

We  are  also  of  the  opinion  that  it  was 
competent  to  show  that  the  father  of  Noble 
requested  the  conductor  not  to  permit  him 
to  get  on,  or  ride  on,  or  go  about  the  train, 
and  this  upon  the  ground  that  it  furnished 
notice  to  the  conductor  of  the  habits  of 
Noble,  and  that  the  practice  he  indulged  in 
of  trying  to  ride  on  the  train  was  against 
the  wishes  of  his  parents. 

Tlie  instructions  are  complained  of,  but 
according  to  the  views  we  have  expressed 
they  are  free  from  substantial  error.  The 
jury  were  in  substance  told:  (1)  That  if 
they  believed  from  the  evidence  that  Con- 
ductor Wilder  for  some  two  years  or  more 
before  Noble  was  injured  had  daily  and  con- 
tinuously permitted  and  allowed,  without 
objection,  large  numbers  of  boys  including 
Noble  to  board  and  ride  upon  his  train  in 
Ins  presence  and  with  his  knowledge,  and 
during  tliis  time  numbers  of  boys  including 
Noble  did  habitually  and  consttintly  board 
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the  train  of  Wilder  with  his  permission  and 
acquiescence,  then  it  was  the  duty  of  Wilder 
and  the  persons  in  charge  of  the  train  on 
the  occasion  of  Noble's  injury  to  exercise 
ordinary  care  to  keep  a  reasonable  look- 
out for  Noble  in  order  to  ascertain  whether 
he  was  on  or  about  the  train,  and  to  exer- 
cise ordinary  care  to  avoid  injury  to  him. 
And  if  they  believed  that  Noble  was  injured 
while  exercising  ordinary  care  for  his  own 
safety,  his  age  and  experience  considered, 
they  should  find  a  verdict  in  his  behalf. 
(2)  They  were  further  told  that  if  they  be- 
lieved that  the  persons  in  charge  of  the 
train  saw  Noble  on  the  train  or  attempt- 
ing to  get' on,  and  while  the  same  was  in 
motion,  and  had  reasonable  grounds  to  be- 
lieve that  he  was  then  and  there  in  peril, 
then  it  was  the  duty  of  the  persons  in 
charge  of  the  train  to  exercise  ordinary  care 
to  avoid  injury  to  him.  (3)  Or  if  they  be- 
lieved that  Wilder  saw  Noble  hanging  on 
the  side  of  the  train  and  that  he  was  in 
danger,  and  that  Wilder  with  knowledge 
of  his  position  started  the  train  and  failed 
to  exercise  ordinary  care  for  the  protection 
of  Noble  after  seeing  his  peril,  if  any  there 
was,  and  should  further  believe  that  as  a 
direct  and  proximate  result  of  the  failure 
of  the  conductor  or  other  persons  in  charge 
of  the  train  to  perform  these  duties  Noble 
was  injured,  they  should  find  for  the  plain- 
tiff. (4)  They  were  further  told  that  un- 
less they  believed  from  the  evidenee  that 
Wilder  habitually  permitted  and  allowed 
Noble  and  other  infants  in  large  numbers 
to  catch  onto  and  ride  on  his  train,  and  for 
such  length  of  time  as  that  it  became  the 
common  use  and  habit  of  Noble  and  other 
children,  then  the  defendant  company,  its 
agents  and  servants  in  charge  of  the  train, 
owed  to  Noble  no  lookout  duty,  and  they 
should  find  for  the  company  unless  they  be- 
lieved from  the  evidence  that  the  persons  in 
charge  of  the  train  saw  his  place  of  peril 
before  it  was  started. 

On  the  subject  of  contributory  negligence 
the  jury  were  told  that  "if  you  believe  from 
the  evidence  that  Noble  Steele  was  warned 
of  the  danger  of  getting  on,  off,  and  riding 
upon  the  train  in  and  about  Grays,  and  had 
sulficient  intelligence,  judgment,  and  under- 
standing to  know  and  appreciate  the  dan- 
ger incident  to  doing  so,  yet  he  persisted 
in  getting  on  and  off  and  riding  said  train, 
such  action  on  his  part  amounted  to  con- 
tributory negligence  sucli  as  bars  his  right 
of  recovery,  and  you  will  find  for  the  de- 
fendant company." 

I^'inding  in  the  record  no  error  prejudi- 
cial to  the  substantial  rights  of  the  rail- 
road company,  the  judgment  is  aftirmeU. 
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ARKANSAS  SUPREME  COURT. 

WEBER   IMPLEMENT   &   AUTOMOBILE 
COMPANY  et  al.,  Apptd., 

V. 

J.  B.  PEARSON. 

(—  Ark.  — ,  200  S.  W.  273.) 

Lien  ^  wheelwrights  -»  priority  to  con- 
ditional vendor. 

1.  The  Btatutory  lien  of  blackdmithfl  and 
wheelwrights  on  the  products  of  their  labor 
and  the  wagons,  etc.,  repaired  by  them,  is 
superior  to  that  of  a  conditional  vendor  of 
the  article  on  which  the  labor  is  performed, 
who  retains  title  to  it. 
For  other  cases,  see  Liens,  II.  in  Dig.  1-52 

y.  a. 

Same  ^  separation  of  items  ^  neces* 

sity. 

2  The  statutory  lien  of  a  wheelwright 
for  repairs  to  automobiles  opei*ated  by  one 
person  in  a  livery  business,  which  were  pur- 
chased  from  one  conditional  vendor,  at- 
taches to  all  the  carfi  upon  which  laiior 
«aa  done,  without  the  necessity  of  sepa- 
rating the  items  chargeable  to  each. 
For  other  cases,  see  Liens,  /.  in  Dig.  1-52 

U.S. 

Same  —  lien  for  tires. 

3.  That  one  selling  automobile  tires  places 
them  upon  the  wheels  as  part  of  the  trans- 
action does  not  give  him  a  lien  for  their 
price  under  a  statute  giving  such  lien  to 
wheelwrights  who  perform  work  or  labor 
for  any  person  on  the  products  of  their 
labor  and  upon  the  wagons,  etc.,  repaired 
by  them,  for  such  work  or  labor,  and  for 
all  materials  furnished  and  used  in  such 
products  or  repairs. 
For  other  oases,  see  Liens,  I.  in  Dig.  1-52 


y.  s. 


(December  3,  1917.) 


4PPEAL  by  interpleader  from  a  judg- 
A  ment  of  the  Circuit  Court  for  Pulaski 
County  in  favor  of  plaintiff  in  a  suit  to  re- 
cover an  amount  alleged  to  be  due  for 
materials  furnished  and  labor  performed 
on  certain  touring  cars.    Kevers^ed. 

Statement  bv  Hart,  J.? 

Appellee  sued  W.  R.  Aven,  Sr.,  and  W.  It. 
Aten,  Jr.,  for  the  Rum  of  $364.51  for  mate- 
riah  furnished  and  labor  performed  on 
three  Mitchell  touring  cars,  and  asked  that 
a  lien  be  declared  in  his  favor  on  said  cars 
for  said  sum  of  money.  Appellant  Weber 
Implement  &  Automobile  Company  filed  an 
interplea  in  the  cause,  in  which  it  alleged 
that  it  was  the  owner  of  the  cars,  under  the 


Nolo.  —  As  to  lien  upon  automobile  for 
Impairs  or  storage,  see  annotation  following 
this  case,  post,  330,  and  references  therein 
to  annotations  on  related  questions. 
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terms  of  the  conditional  sale.  The  facts 
are  as  follows: 

In  January,  1915,  the  Weber  Implement 
&,  Automobile  Company  sold  three  Special 
Six  Mitchell  automobiles  with  seven-passen- 
ger bodies  to  the  Avens.  The  sale  was  made 
on  a  credit,  and  the  title  was  retained  in  the 
vendor  until  the  purchase  price  should  be 
paid.  It  was  understood  that  the  cars 
should  be  used  in  livery  service,  and  that 
payments  on  the  purchase  price  should  be 
made  out  of  the  earnings  of  the  business. 
Appellee  was  engaged  in  Little  Rock  in  the 
business  of  repairing  automobiles  and 
furnishing  materials  therefor.  The  Avcns 
came  to  him  and  told  him  that  they  were 
engaged  in  operating  the  three  Mitchell  cars 
as  taxicabs,  and  made  a  contract  with  him 
to  make  the  necessary  repairs  on  them,  and 
to  furnish  the  materials  therefor.  Late  in 
the  fall  there  was  a  time  when  the  payments 
made  by  the  Avens  equaled  their  indebted- 
ness to  appellee.  After  that  they  purchased 
materials  necessary  for  use  in  running  the 
automobiles,  but  the  principal  part  of  the 
account  was  eight  casings  which  were  in- 
stalled by  appellee  upon  the  three  auto- 
mobiles above  referred  to.  The  evidence 
shows  that  the  Avens  were  due  appellee  the 
amount  sued  for  for  repairs  made  on  said 
automobiles,  and  for  materials  furnished 
therefor.  The  evidence  also  shows  that  out 
of  this  amount  the  sum  of  $334.16  was  for 
placing  eight  casings  on  the  three  Mitchell 
cars,  and  for  other  repairs  made  thereon. 

The  case  was  tried  before  the  court  sit- 
ting as  a  jury.  The  court  rendered  judg- 
ment in  favor  of  appellee  against  the  Avens 
for  the  amount  sued  for,  and  declared  a  lieii 
on  the  cars  for  the  sum  of  $334.16  in  favor 
of  appellee. 

Other  evidence  will  be  referred  to  in  the 
opinion.    The  case  is  here  on  appeal. 

Messrs.  Manning,  Emerson,  &  Don- 
linm  for  appellants. 

^Ir.  George  A.  McConnell,  for  appel- 
lee: 

The  appellee  is  entitled  to  a  lien  on  the 
cars. 

Kansas  City  Auto.  School  Co.  v.  Holcker- 
Elberg  ^ffg.  Co.  —  Mo.  App.  — ,  182  S.  W . 
750;  Shelton  v.  Little  Rock  Auto.  Co.  103 
Ark.  142,  146  S.  W.  129. 

Appellee  is  entitled  to  a  lien  for  all  the 
articles  contained  in  its  account  after 
Xovemher  inth,  except  those  excluded  by 
the  court  in  making  up  its  judgment. 

Brigjrg  V.  Steele,  91  Ark.  465,  121  S.  W. 
754;  Kizer  Lumber  Co.  v.  Moscly,  56  Ark. 
544,  20  S.  W.  400;  Midland  Valley  R.  Co. 
V.  Moran  Bolt  &  Xut  Mfg.  Co.  91  Ark.  108, 
120  8.  W.  396;  Meek  v.  Parker,  63  Ark.  367, 
58  Am.  St.  Rep.  119,  38  S.  W.  900;  Phillips, 
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Mechanics  Liens,  8d  ed.  §  276;  Eddy  v. 
Loyd,  90  Ark.  340,  119  S.  W.  264. 

Appellee  is  entitled  to  a  lien  on  all  of  the 
cars  without  showing  on  which  car  any 
specific  material  was  used. 

Tenney  v.  Sly,  54  Ark.  93,  14  S.  W.  1091 ; 
Burel  V.  East  Arkansas  Lumber  Co.  129 
Ark.  58,  195  S.  W.  378. 

Appellee*s  lien  is  superior  to  the  lien  of 
appellant. 

Phillips  V.  Hollenberg  Music  Co.  82  Ark. 
9,  99  S.  W.  1105;  Hollenberg  Music  Co.  v. 
Barron,  100  Ark.  403,  36  L.R.A.(N.S.)  594, 
140  S.  W.  582,  Ann.  Cas.  1913C,  650; 
Hollenberg  Music  Co.  v.  Bankston,  107  Ark. 
340,  154  S.  W.  1139;  Broom  v.  Dale  (Broom 
V.  Polk)  109  Miss.  52,  L.R.A.1915D,  1146, 
67  So.  659;  Ames  Iron  Works  v.  Rea,  50 
Ark.  456,  19  S.  W.  1063;  Gardner  v.  First 
Nat.  Bank,  122  Ark.  464,  184  S.  W.  51; 
Case  V.  Allen,  21  Kan.  217,  30  Am.  Rep. 
425;  Reaves  &  Co.  v.  Russell,  28  N.  D.  265, 
L.R.A.1915D,  1149,  148  N.  W.  654;  3  R.  C. 
L.  133. 

Ifart,  J.,  delivered  the  opinion  of  tho 
court : 

The  Weber  Implement  &  Automobile  Com- 
pany sold  three  Mitchell  cars  under  a  con- 
ditional sale  contract  to  the  Avens,  who 
agreed  to  pay  for  them  in  instalments.  It 
was  agreed  that  the  title  to  the  cars  should 
remain  in  the  seller  until  the  price  was  fully 
paid.  It  was  also  understood  that  the  pur- 
chaser should  have  possession  of  the  carb 
and  use  them  in  livery  service  and  pay  for 
them  out  of  the  earnings.  In  this  way  the 
sum  of  $2,800  was  paid,  but  there  was  still 
due  a  considerable  amount  of  the  purchase 
money.  The  purchaser  employed  an  auto- 
mobile repair  man  in  the  city  of  little  Rock 
to  make  repairs  and  furnish  certain  mate- 
rials therefor  to  the  extent  of  $334.16.  Un- 
der these  circumstances  the  court  held  that 
there  was  implied  authority  from  the  seller 
to  the  purcliaser  to  have  the  machines  re- 
paired, and  that  the  repair  man  had  a  lien 
on  the  machines  which  took  precedence  over 
the  right  of  the  conditional  seller. 

The  common-law  lien  of  an  artisan  on 
chattels  can  be  asserted  against  a  third  per- 
son only  when  the  property  is  retained  in 
the  actual  and  continuous  possession  of  the 
person  claiming  the  lien.  Hence,  in  testing 
the  right  of  the  repair  man  to  a  lien  in  the 
present  case  we  must  look  to  our  statutes  on 
the  subject.  Section  1  of  an  act  approved 
April  15,  1903,  is  as  follows:  "Blacksmiths 
and  wheelwrights  who  perform  work  or 
labor  for  any  person,  if  unpaid  for  the  same, 
shall  have  an  absolute  lien  on  the  product 
of  their  labor  and  upon  all  wagons, 
carriages,  farm  implements  and  other  arti- 
cles  repaired   by  them,   for   such   work   or 


labor  and  for  all  materials  furnished  by 
them  and  used  in  such  product  or  repairs.'* 
Acts  1903,  p.  260. 

This  court  has  held  that  one  who  conducts 
a  garage  in  which  he  repairs  automobiles  iis- 
a  wheelwright  within  the  meaning  of  the 
statute,  and  that  the  statute  gives  him  a 
lien  on  an  automobile  for  repairs  made 
thereon  by  him.  Shelton  v.  Little  Rock 
Auto.  Co.  103  Ark.  142,  146  S.  W.  129. 

It  is  contended  by  counsel  for  appellant 
that  in  this  case  the  court's  attention  wa» 
not  directed  to  the  question  of  whether  a 
repair  man  should  have  a  lien  which  should 
take  precedence  over  the  rights  of  the  con- 
ditional vendor.     While  this  question  waft 
not  discussed  in  the  opinion,  it  was  neces- 
sarily involved.     It  must  be  admitted  that 
there  is  a  conflict  in  the  authorities  on  this 
point,  but  the  holding  in  the  case  just  cited 
is  in  accord  with  a  subsequent  decision  of 
this   court,   bearing   on   the  question.      lu 
Gardner  v.  First  Nat.  Bank  122  Ark.  464,. 
184  S.  W.  51,  the  mortgagee  allowed  the 
mortgagor    to    keep    certain    horses     and 
wagons   which  had   been   mortgaged   to   11^ 
and  to  use  them  in  running  his  sawmill. 
Under  these  circumstances  the  court  held 
that  there  was   implied   authority   in   the- 
mortgagor  to  make  necessary  repairs,  aud 
that    under    the   statutes   above   quoted    a 
blacksmith  and  wheelwright  who  had  made 
certain  repairs  on  the  wagons  and  shod  some 
of  the  horses  had  a  lien  superior  to  the  lien 
of  the  mortgage.    This  rule  is  based  on  the 
fact    that    the    labor    and    materials    so 
furnished  have  enhanced  the  value  of  the- 
property,  and  have  kept  it  in  a  necessary 
state  of  repair.     Necessary  repairs  are  for 
the  betterment  of  the  property,  and  under 
circumstances  like  the  present  case,  it  will 
be  presumed  to  have  been  the  intention  of 
the  parties  that  the  property  should  be  kept, 
in  repair,  and  the  purchaser  in  possession 
will  be  deemed  the  agent  of  the  conditional 
vendor  to  procure  the  repairs  to  be  made. 
See  also  Brown  v.  Dale   (Broom  v.  Polk) 
109  Miss.  62,  L.R.A.1916D,  1146,  67  So.  661>^ 
and  cases  cited. 

It  is  next  contended  that  appellee  could 
only  have  a  lien  on  each  car  for  the  repaira 
placed  on  it,  and  that  inasmuch  as  the  ac- 
count sued  on  does  not  separate  the  iteina 
and  show  upon  which  car  they  should  be 
placed,  that  appellee  is  not  entitled  to  a 
lien.  We  cannot  agree  with  counsel  for  ap- 
pellant in  this  contention  under  the  fact^ 
in  this  case.  This  is  not  a  case  where  differ- 
ent persons  are  asserting  superior  rights  to 
the  repair  man.  One  corporation  sold  the 
three  cars  to  the  Avens.  They  knew  that 
they  were  to  be  used  in  the  livery  business^ 
and  that  it  would  be  necessary  to  make  re- 
pairs on  them  from  time  to  time  to  keep 
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them  in  running  order.  Under  these  cir- 
euiDiitances  the  items  furnished  constitute 
only  one  transaction.  They  were  furnished 
wi thill  the  time  prescribed  by  the  statutes 
during  which  the  lien  could  be  filed,  and 
appellee's  claim  for  a  lien  is  not  barred  by 
the  Statute  of  Limitations. 

Finally  it  is  insisted  that  the  placing  of 
the  casings  on  the  machines  does  not  come 
yfiihin  the  meaning  of  the  statute  allowing 
wheelwrights  a  lien  for  labor  done  and 
msteriala  furnished  by  them,  and  in  this 
contention  the  majority  of  the  court  think 
that  counsel  for  appellant  are  right. 

Counsel  for  appellee,  to  sustain  the  judg- 
meat,  relies  upon  the  case  of  Kansas  City 
Auto.  School  Co.  y.  Holcker-Elberg  Mfg.  Co. 
182  S.  W.  759.  In  that  case  a  lien  was  al- 
lowed for  furnishing  and  placing  the  body 
of  an  automobile  upon  its  chassis.  The 
word  "chassis"  means  the  ficamework  of  the 
automobile,  including  wheels,  tank,  motor, 
and  general  running  gear.  It  was  urged 
that  the  body  of  the  automobile  is  an  entire- 
ly separate  article  from  its  chassis,  and  that 
there  could  be  no  lien.  The  court  held  that 
the  making  and  fixing  of  the  body  of  the 
chassis  permanently  necessarily  involved 
some  work  on  the  latter.  The  court  said 
that  the  work,  if  well  done,  added  value  to 
the  chassis  and  made  a  complete  machine. 
The  majority  of  the  court  thinks  this  au- 
thority is  rather  against  appellee  than  in 
his  favor,  for  it  requires  a  skilled  mechanic 
to  put  the  body  of  an  automobile  upon  its 
chassis,  and  it  necessarily  requires  several 
persona  to  do  it  and  tools  especially  pre- 
pared for  that  purpose. 

The  evidence  in  the  present  case  shows 
that  appellee  took  the  tires  off  of  the  old 
rims,  placed  the  inner  tubes  in  new  casings, 
and  then  placed  the  casings  on  the  rims  of 
the  wheels.  It  is  then  locked  on  the  wheels 
with  a  device  furnished  for  that  purpose, 
and  the  tire  is  inflated  to  its  proper  capaci- 
ty. The  casing  that  has  been  fitted  to  the 
rims  is  placed  on  the  wheel  of  the  car  and 
fastened  on  by  the  locks  on  the  wheels. 
Neither  the  casings  nor  the  inner  tubes  are 
made  by  the  repair  man,  but  necessarily  are 
furnished  to  him  by  manufacturers.  They 
arenmide  of  rubber,  and  could  not  be  man- 
ufactured  by  any  ordinary  automobile 
repair  shop.  Tools  are  furnished  with  an 
automobile  so  that  the  owner  can  take  o(T 
and  put  on  new  tires  at  will.  It  does  not 
require  a  skilled  mechanic  to  do  the  work. 
When  new  casings  or  inner  tubes  are  bought 
and  placed  upon  the  wheels  by  the  repair 
man,  this  work  is  usually  a  mer<»  incident  to 
the  purchase  of  the  casings  and  tubes.  For 
these  reasons  the  majority  of  the  court  is 
of  the  opinion  that  appellee  should  not  be 
allowed  a   lien   for  the   casings   and   inner 


tubes  furnished.  The  writer  is  of  the  con- 
trary opinion.  The  statute  gives  the  repair 
men  a  Hen  for  labor  and  for  all  materials 
furnished  by  them.  When  the  repair  man 
fitted  the  casings  or  inner  tubes  on  the 
machines  they  became  a  permanent  part  of 
them,  and  were  as  necessary  to  the  proper 
operation  of  the  machinee  as  amy  other  part 
of  them.  In  short,  they  became  a  perma- 
nent part  of  the  machines,  and  the  repair 
man  should  have  a  lien  luider  the  statute, 
not  only  for  his  work,  but  for  the  materials' 
furnished  by  him. 

For  the  error  in  allowing  a  lien  for  th>? 
inner  tubes  and  casings  furnished,  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

A  petition  for  rehearing  having  been  filed, 
the  following  additional  opinion  was  handed 
down  on  January  28,  1918: 

Counsel,  in  his  motion  for  rehearing,  re- 
argues the  question  of  whether  or  not  JPear- 
son  acquired  a  lien  for  the  placing  of  the 
casings  on  the  machine,  and  relies  mainly 
upon  a  recent  decision  by  the  supreme  court 
of  Or^on  in  the  ease  of  Courts  v.  Clark, 
84  Or.  179,  164  Pac.  714,  to  support  his  con- 
tention. The  statute  under  consideration  in 
that  case  provides  that  every  aufcomobile  re- 
pairer who  has  expended  labor,  skill,  and 
materials  on  any  chattel  at  the  request  of 
its  owner  shall  have  a  lien  upon  said  chattel 
for  the  contract  price  of  such  expenditure, 
notwithstanding  the  fact  that  the  possession 
of  such  chattel  has  been  surrendered  to  the 
o^Tier  thereof.  Courts  was  engaged  in  sell- 
ing and  repairing  automobile  tires  and  cas- 
ings. He  had  laborers  who  removed  old 
tires  and  casings  from  motor  vehicles  and, 
put  on  new  ones.  The  court  held  that  he 
was  an  automobile  repairer  within  the 
meaning  of  the  term  as  used  in  the  statute, 
and  was  entitled  to  the  benefits  of  the  lien 
given  by  it,  although  no  separate  charge 
was  made  for  the  labor  of  his  employees  for 
prying  off  the  old  tires  and  putting  on  the 
new  ones.  The  court  based  its  decision  on 
the  fact  that  the  tires  were  essential  to  the 
completion  of  the  vehicle  for  the  purpose  for 
which  it  is  designed,  and  that  the  laborers, 
in  prying  off  the  old  tires  and  putting  on 
the  new  ones,  were  restoring  it  to  its  former 
condition.  The  majority  of  the  court  does 
not  agree  with  the  reasoning  of  the  court  in 
that  case.  They  think  that  the  main  busi- 
ness of  Pearson  in  the  present  case  was  to 
sell  tires,  casings,  etc.,  for  motor  vehicles, 
and  that  the  service  of  his  employees  in  tak- 
ing off  the  old  tires  or  casings  and  putting 
on  the  new  ones  was  merely  an  incident  to 
his  business,  and  did  not  constitute  him  a 
wheelwright  within  the  meaning  of  our 
statutes.    They  think  that  our  statutes  con- 
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template  the  performance  of  labor  and  Bkill 
on  the  vehicle  as  a  prerequisite  to  the  lien, 
and  where  the  parts  are  merely  furnished, 
and  no  charge  is  made  for  attaching  them 
to  the  vehicle,  as  in  the  present  case,  that 


the  person  furnishing  the  parts  does  not 
secure  the  benefits  of  a  lien  under  the  stat* 
ute. 

Therefore  the  motion  for  rehearing  will  be- 
denied. 


Annotatioii-— Lien  upon  automobile  for  repairs  or  storage. 


This  note  does  not  cover  the  question 
of  priority  of  liens  upon  automobiles. 

Generally  as  to  right  for  repairs  or 
other  services  under  contract  with  pur- 
chaser under  conditional  sale,  see  note 
to  Shaw  V.  Webb,  L.R.A.1916D,  1141; 
and  as  to  priority  of  lien  for  services  on 
personal  property  over  chattel  mortgage, 
see  note  to  Reeves  &  Co.  v.  Russell,  L.R.A. 
1915D,  1149 ;  and  see  Mortgage  Securities 
Co.  v.  Pfaffman,  ante,  118  (involving  pri- 
ority as  between  a  chattel  mortgage  and 
a  lien  for  repairs  on  an  automobile). 

As  to  improvement  of  personal  prop- 
erty (including  automobiles)  at  request 
of  bailee  as  creating  liability  against  the 
bailor  or  the  property,  see  note  to  Baugh- 
man  Automobile  Co.  v.  Emanuel,  38 
L.R.A.(N.S.)  97. 

Common-Ian^  lien. 

The  right  to  a  lien  for  repairs  and  stor- 
age is  regulated  in  most  cases  by  statute. 

But  where  the  necessary  elements  are 
present,  a  lien  may  be  had  at  common 
law  for  the  repair  and  storage  of  automo- 
biles. This  was  recognized  in  the  fol- 
lowing cases:  Alexander  v.  Mobile 
Auto  Co.  (1917)  —  Ala.  — ,  76  So.  944  •, 
Rehm  v.  Viall  (1914)  185  HI,  App.  425 ; 
Duffy  V.  Hardy  Auto  Co.  (1917)  —  Iowa, 
— ,  163  N.  W.  376;  Gardner  v.  Le  Fevre 
(1914)  180  Mich,  219,  146  N.  W.  653, 
Ann.  Cas.  1916A,  618;  Smith  v.  O'Brien 
(1905)  46  Misc.  325,  94  N.  Y.  Supp.  673, 
affirmed  in  (1905)  103  App.  Div.  596,  92 
N.  Y.  Supp.  1146. 

This  is  also  recognized  in  Mortgage 
Securities  Co.  v.  Pfaffmann  (Cal.)  ante, 
118.  The  general  rule  of  the  common 
law  on  the  subject,  however,  appears  in 
this  case  to  be  embodied  in  the  Civil 
Code. 

In  Lowe  Auto  Co.  v.  Winkler  (1917) 
127  Ark.  433,  191  S.  W.  927,  the  court 
stated  that,  although  automobiles  are  a 
speciea  of  vehicles  which  were  unknown 
at  common  law,  there  was  little  doubt 
that,  in  the  absence  of  a  statute  on  the 
subject,  wheelwrights  and  mechanics 
would  be  entitled  to  a  lien  on  these  vehi- 
cles the  same  as  upon  any  other  kind  re- 
paired. 

And  in  Malcolm  v.  Sims-Thompson 
Motor  Car  Co.  (1914)  —  Tex.  Civ.  App. 
— ,  164  S.  W.  924,  a  statute  providing 
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for  liens  in  behalf  of  hotel  and  livery- 
stable  keepers,  mechanics,  etc.,  and  stat- 
ing that  nothing  in  it  should  impair  or 
affect,  among  other  things,  liens  arising^ 
at  common  law  or  in  equity,  was  held  to 
preserve  the  lien  of  a  warehouseman  at 
common  law,  and  one  who  had  stored  ai^ 
automobile  was  held  entitled,  both  at 
common  law,  and  in  equity,  to  a  lien 
upon  the  car  to  secure  the  storage 
charges,  which  charges  had  accrued  after* 
the  owner  had  refused  to  pay  the  cost  of 
repairs  made  upon  it,  and  to  remove  his- 
car. 

There  seems  to  have  b^en  no  statute 
involved  in  Hatton  v.  Car  Maintenance- 
Co.  (1914)  30  Times  L.  R.  (Eng.)  275, 
110  L.  T.  N.  S.  765,  58  Sol.  Jo.  361,  where 
a  lien  was  denied  to  one  who  agreed  with- 
the  owner  of  an  automobile  to  maintain 
the  car,  supply  a  chauffeur,  and  care 
for  the  machine,  at  a  certain  amount  a 
week  for  his  charges,  the  court  stating 
that  the  objections  to  there  beings  a  lien 
were  that  the  car  was  to  be  maintained  in 
the  same  condition,  there  being  no  im- 
provements in  it,  and  that  it  was  always 
to  be  at  the  owner's  disposal,  and  could 
at  any  time  be  taken  by  her  out  of  the- 
other's  possession. 

Implied  contract. 

It  has  been  held  that  a  lien  under  m 
statute  giving  a  lien  where  repairs  are 
made  at  the  owner's  request  may  be  had 
whether  the  repairs  were  made  in  pur- 
suance of  an  express  or  implied  contract. 
'M  si  •  Invest.  Co.  v.  McCurtaitt 
(1911)  39  Utah,  544,  118  Pac.  564.  The- 
evidence  in  this  case  was  held  sufficient 
to  entitle  one  who  had  repaired  an  auto- 
mobile to  a  lien,  although  it  had  been. 
taken  to  a  garage  under  a  belief  that  ^e 
work  was  to  be  done  by  one  party  and. 
it  was  in  fact  done  by  another. 

Infant's  automobile. 

In  order  that  a  right  to  a  lien  against 
the  owner  exist  there  must,  of  course, 
have  been  a  delivery  of  the  car  for  re- 
pairs or  storage  under  a  valid  contract. 

And,  a  contract  for  the  storing  of  an 
automobile  of  an  infant,  having  no  bind- 
ing force,  and  imposing  no  liability    to- 
pay  for  the  services,  has  been  held   to 
give  a  garage  keeper  no  lien  on  the  au- 
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tomobile  for  repairs  and  storage  under 
a  statute  which  predicates  the  lien  upon 
the  legal  obligation  of  the  owner  to  pay. 
La  Rose  v.  Nichols  (1918)  —  N.  J.  L. 
— ,  103  Atl.  390. 

As  to  repairs  ordered  by  conditional 
vendee,  see  note  in  L.R.A.1915D,  1141. 

Repairs    ordered    by    one    other    than 


A  lien  against  the  owner  of  an  auto- 
mobile cannot  be  acquired  unless  the 
ear  was  delivered  to  the  garage  or  re- 
pair man  by  one  authorized  by  the 
owner. 

Thus  it  was  conceded  in  Olson  v.  Orr 
(1915)  94  Kan.  38,  145  Pac.  900,  where 
a  gasolene  engine  owned  by  one  person 
was  installed  by  a  repair  man  in  the 
track  of  another,  that  the  owner  of  the 
engine  could  not  impose  the  statutory 
lien  on  the  truck  for  the  debt  of  the  re- 
pair  man,  without  the  express  or  implied 
consent  of  the  owner.  This  phase  was 
held  sufficiently  covered  by  instructions 
given  in  this  case,  and  the  evidence  was 
held  sufficient  to  support  the  jury's  find- 
ing that  the  owner  of  the  truck  was  a 
party  to  the  transaction  with  the  repair 
man. 

And  the  proof  in  Milgrim  v.  Coon 
(1915)  93  Misc.  78,  166  N.  Y.  Supp.  544, 
was  held  to  show  that  one  who  delivered 
an  automobile  to  a  machine  company  for 
repairs  was  the  employee  of  the  owner, 
and  was  acting  within  the  scope  of  his 
employment  when  he  delivered  the  ma* 
chine  for  repairs,  and  it  was  consequent- 
ly  held  that  the  repair  man  had  a  lien 
upon  the  automobile  for  the  value  of  the 
labor  and  material  furnished. 

And  in  Barbour  v.  Hodge  (1918)  — 
Wash.  — ,  170  Pac.  115,  where  one  had 
bought  a  touring  car  under  a  contract 
by  which  the  seller  retained  title,  and 
undertook  to  rebuild  the  car  into  a  de- 
livery truck,  and  the  contract  recited 
that  possession  of  the  property  was  taken 
by  the  purchaser  on  the  date  of  the  sale, 
but  the  actual  possession  was  not  taken 
until  the  car  was  rebuilt,  it  was  held 
that  a  statute  involved  meant  noth- 
ing more  than  that  one  having  actual 
possession  of  a  chattel  under  a  con- 
ditional sale  contract  by  which  the 
title  remained  in  the  seller  should  be 
regarded  as  the  owner  in  so  far  as  the 
the  chattel  were  concerned,  and  that,  as 
the  purchaser  of  the  car  in  question  had 
left  it  in  the  seller's  possession  to  have 
it  rebuilt,  including  the  building  of  a 
delivery  body,  which  he  knew  the  seller 
could  not  construct,  the  latter  was  au- 
thorized to  cause  a  delivery  body  to  be 
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built,  and  the  company  employed  to  con- 
struct it  was  entitled,  as  against  the  pur- 
chaser, to  a  lien. 

Character     of    urorkman,     nature     of 
"Work,  and  amount  of  chargee. 

It  has  been  held  that  one  who  repairs 
automobiles  is  a  wheelwright  and  en- 
titled to  the  benefit  of  an  act  which 
provides  that  "blacksmiths  and  wheel- 
wrights*' who  perform  work  or  labor, 
if  unpaid  for  the  same,  shall  have  an 
absolute  lien  on  the  product  of  their 
labor  "and  upon  all  wagons,  carriages, 
farm  implements,  and  other  articles  re- 
paired by  them,  for  such  work  or  labor, 
and  for  all  materials  furnished  by  them 
and  used  in  such  product  or  repairs." 
Shelton  v.  Little  Rock  Auto  Co.  (1912) 
103  Ark.  142,  146  S.  W.  129. 

But  it  has  been  held  that  no  right  to 
a  lien  upon  an  automobile  was  conferred 
upon  the  keeper  of  a  garage  by  a  stat- 
ute providing  that  every  keeper  of  a 
livery  or  boarding  stable  should  have  a 
lien  on  every  horse  or  other  apimal 
boarded  at  or  carriage  left  in  such  stable, 
for  reasonable  charges  for  boarding  anct 
caring  for  such  horse,  animal,  or  car- 
riage, and  giving  the  right  to  sell  where 
there  is  a  lien  uj^on  a  horse  or  other  ani- 
mal, or  carriage.  Automobile  &  Supply 
Co.  V.  Hands  (1913)  28  Ont.  L.  Rep. 
585.  The  court  stated  that  it  was  true 
that  an  automobile  might  be  described 
as  a  carriage,  but  that  the  whole  con- 
text of  the  act  showed  that  the  legisla- 
ture was  speaking  with  reference  to 
livery  stables  where  horses  were  ordi- 
narily kept. 

The  court  in  Duffy  v.  Hardy  Auto  Co. 
(1917)  —  Iowa,  — ,  163  N.  W.  370, 
stated  that,  although  it  was  unnecessary 
for  them  to  decide  the  point,  they  were 
inclined  to  the  view  that  a  lien  existed 
in  favor  of  a  mechanic,  whether  a  gar- 
age keeper  or  not,  who  supplied  labor 
and  materials  for  the  repair  of  an  auto- 
mobile, by  virtue  of  a  statute  providing 
that  property  transported  by  or  stored 
or  left  with  any  forwarding  and  commis- 
sion merchant  or  bailee  for  hire  should 
be  subject  to  a  lien  for  the  lawful 
charges  thereon  for  transportation  and 
storage  services. 

It  will  be  noted  that  in  Weber  Imple- 
ment &  Auto.  Co.  v.  Pearson,  ante,  327, 
it  was  held  that  a  seller  of  automobile 
tires,  who,  as  a  part  of  the  transaction, 
placed  the  tires  upon  the  wheels,  was 
not  entitled  to  a  lien  for  their  price, 
under  a  statute  giving  such  liens  to 
wheelwrights  who  perform  work  or  labor 
for  any  person,  on  the  products  of  their 
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labor,  and  upon  the  wagons^  etc.,  re- 
paired by  them,  for  such  work  and  labor, 
and  for  all  materials  furnished  and  used 
in  such  products  or  repairs. 

In  Gardner  v.  Le  Fevre  (1914)  180 
Mich.  219,  146  N.  W.  663,  Ann.  Gas, 
191GA,  618,  it  was  held  that  a  garage 
keeper  had  a  lien  at  common  law  upon 
an  extra  tire  furnished  for  a  machine 
left  with  him  for  repairs,  but  there  ap- 
pears to  have  been  a  difference  of  opin- 
ion among  the  members  of  the  court  in 
this  case  as  to  whether  a  lien  for  the 
value  of  the  tire  existed  against  the 
automobile  by  virtue  of  a  statute  provid- 
ing that  when  any  person  should  deliver 
to  any  mechanic  a  watch,  clock,  or  other 
article  of  value  to  be  altered,  fitted,  or 
repaired,  the  mechanic  should  have  a  lien 
thereon  for  the  just  value  of  the  labor 
and  skill  applied  thereto  by  him. 

In  Courts  v.  Clark  (1917)  84  Or.  179, 
164  Pac.  714,  where  a  statute  provided 
that  every  automobile  repairer  who  had 
expended  labor,  skill,  and  materials  on 
any  chattel  at  the  request  of  the  owner 
should  have  a  lien  upon  the  chattel  for 
the  contract  price  notwithstanding  that 
possession  had  been  surrendered,  it  was 
held  that  a  seller  of  tires,  who  took  off 
old  tires  and  put  on  new  ones,  was  an 
automobile  repairer  within  the  meaning 
of  the  statute,  and  that  a  tire,  when 
properly  attached  to  a  car,  was  a  part  of 
it  for  the  purpose  of  securing  the  bene- 
fits of  the  statutory  lien  for  labor  fur- 
nished and  material.  The  court  stated 
that  no  automobile  planned  to  be  used 
with  fiexible  tires  could  be  driven  un- 
injured any  great  distance  over  a  rough 
surface  without  such  cushion  protection 
to  its  wheels,  and  that  when  an  auto- 
mobile tire  has  been  injured,  the  car  oi 
which  it  forms  a  part  needs  to  be  re- 
stored, and  anyone  who,  being  engaged 
in  that  business,  patches  the  rent  or 
furnishes  a  new  tire  performs  the  labor 
necessary  to  put  on  and  fasten  the  cas- 
ing to  the  wheel,  is  an  automobile  repair- 
er within  the  meaning  of  the  statute,  and 
entitled  to  the  benefits  of  the  lien,  al- 
though no  separate  charge  was  made  for 
the  labor. 

It  has  been  held  that  the  making  and 
fixing  of  a  body  to  a  chassis,  left  by  the 
owner  to  have  a  body  constructed,  neces- 
sarily involves  some  work  on  the  chassis 
in  order  to  fasten  the  body  to  it  perma- 
nently, and  that  a  lien  for  such  work 
will  not  be  denied  on  the  principle  that 
labor  or  expense  must  be  bestowed  or 
performed  on  the  specific  thing  left  in 
the  artisan's  possession  in  order  to  en- 
title him  to  a  lien.     Kansas  City  Auto 
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School  Co.  V.  Holcker-Elberg  Mfg.  Co. 
I  (1916)  —  Mo.  App.  — ,  182  S.  W.  759. 

In  this  case  there  was  held  sufficient 
evidence  to  warrant  the  jury's  finding 
that  the  work  of  building  the  body  and 
placing  it  upon  the  chassis  was  well 
done,  and  in  accordance  with  the  con- 
tract, and  that  the  person  doing  the 
work  was  entitled  to  a  lien. 

In  Reed  v.  Horton  (1916)  136  Mhin. 
17,  159  N.  W.  1080,  where,  at  various 
times,  material  had  been  furnished  and 
labor  done  in  repairing  an  automobile, 
and  a  number  of  tires  and  inner  tubes 
had  been  furnished  at  different  periods, 
and  a  lien  was  claimed  under  §§  7053- 
7057,  Gen.  Stat.  1913,  which  provided 
for  a  lien  upon  motor  vehicles  for  labor 
contributed  and  materials  furnished  in 
making,  repairing,  storing,  or  otherwise 
caring  for  the  vehicle  at  the  request  of 
the  owner  or  his  agent,  the  trial  eoart 
found  that  the  different  items  represent* 
ed  separate  and  distinct  purchases  and 
transactions  on  the  different  dates  set 
forth,  and  held  that  the  right  to  claim 
a  lien  expired  sixty  days  after  each 
transaction,  and  its  decision  was  affirmed 
on  appeal.  The  court  said  that  it  could 
not  be  conceived  that  the  legislature  in- 
tended a  lien  against  motor  vehicles  to 
have  a  floating  existence  for  a  long  pe- 
riod of  time  without  constructive  notice 
thereof  being  given,  but  that,  for  the 
protection  of  those  who  buy  or  take  se- 
curity in  this  class  of  property,  it  was 
desirable  that  claims  for  liens  should 
not  date  back  more  than  a  reasonable 
time  from  each  transaction,  and  that  the 
legislature  had  fixed  a  reasonable  time 
at  sixty  days;  and  further  stated  that  it 
was  wrong  in  principle  to  allow  liens 
for  tires  long  after  they  had  worn  out 
and  been  discarded.  And  it  was  fur- 
ther held  that  this  construction  did  not 
result  in  the  necessity  of  filing  a  sepa- 
rate lien  for  each  item  and  bringing  a 
separate  suit  to  foreclose  each  lien,  but 
that  separate  transactions  for  repairs 
upon  the  same  vehicle  might  be  included 
in  a  single  statement. 

The  court  in  this  case  stated  that  they 
were  not  impressed  with  the  suggestion 
that  the  statute  giving  liens  for  repairs 
on  motor  vehicles  should  receive  a  more 
liberal  construction  than  the  one  giving 
mechanics'  liens  for  placing  improve- 
ments upon  real  estate,  and  stated  that, 
in  case  of  the  latter,  separate  transac- 
tions could  not  be  joined  to  preserve  a 
lien  for  those  extending  back  beyond 
lienable  time,  unless  the  labor  performed 
or  materials  furnished  were  so  per- 
formed or  furnished  under  one  contract. 
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or  for  one  general  purpose;  and  stated 
that  the  purchaser  from  a  dealer  of  a 
tire  for  a  motor  vehicle  to-day  is  not  the 
manifestation  of  a  general  purpose  to 
buv  another  tire  from  him  tomorrow. 

In  Orr  v.  Jackson  Jitney  Co.  (1917) 
115  MiM.  140,  75  So.  945,  a  mechanic 
was  held  to  have  no  lien  for  his  charges 
in  going  after  and  bringing  in  a  car  so 
that  he  might  repair  it,  the  court  stat- 
ing that  services  of  this  character  did 
not  come  within  the  provisions  of  § 
3975  of  the  Code,  the  language  of  which 
does  not  appear. 

And  in  Rehm  v.  Viall  (1914)  185  HL 
App.  425,  it  was  stated  in  an  abstract 
opinion  that  the  proprietor  of  a  garage 
was  not  entitled  to  a  lien  on  an  automo- 
bile for  keeping  and  oaring  for  it  in  his 
garage,  nor  for  supplies,  such  as  gaso- 
lene and  oil  furnished  by  him  to  the  own- 
er while  the  machine  was  being  kept  in 
the  garage. 

In  Gardner  v.  Le  Fevre  (1914)  180 
Mich.  219,  146  N.  W.  653,  Ann.  Cas. 
1916A,  618,  where  a  lien  was  claimed 
on  an  automobile  for  freight  charges 
and  certain  other  items,  the  court  said 
that  it  was  unnecessary  for  them  to  de- 
cide whether,  if  nothing  had  been  paid 
on  the  account,  a  lien  for  the  freight 
charge  could  be  enforced,  but  that  where 
an  amount  greater  than  the  freight  bill 
had  been  paid,  and  the  disbursement  for 
freig'ht  was  the  first  item  on  the  claim, 
it  stated  that  the  payment  could  well 
be  applied  upon  the  freight  bill,  which 
it  would  more  than  discharge. 

In  Alexander  v.  Mobile  Auto  Co. 
(1917)  —  Ala.  — ,  76  So.  944,  it  was 
recognized,  in  passing  on  the  admissibil- 
ity of  evidence,  that  no  lien  could  be 
claimed  on  a  car  sold  by  one  under  a 
conditional  contract,  and  subsequently 
repaired  by  him,  for  repairs  made  on 
another  car  sold  by  him  to  the  same  per- 
son, under  a  separate  contract. 

It  has  been  held,  under  a  statute  pro- 
viding that  all  mechanics  of  every  sort, 
for  work  done  and  material  furnished 
in  manufacturing  or  repairing  personal 
property,  should  have  a  special  lien  on 
the  same,  that  a  lien  is  afforded  to  me- 
chanics, notwithstanding  the  work  done 
upon  the  property  is  performed  entirely 
by  an  employee  of  the  mechanic,  and  that 
a'firm  engaged  in  operating  a  repair  shop 
where  others  are  employed  to  do  expert 
mechanical  work,  and  material  is  fur- 
nished for  the  repair  of  carriages  and 
automobiles,  is  entitled  to  a  lien  for 
work  and  materials.  Fox  v.  Smith 
(1915)  143  Oa.  547,  85  S.  E.  856. 

In  Pierce  Arrow  Sales  Co.  v.  Lrwin 


(1917)  86  Or.  683,  169  Pac.  129,  where  a 
lien  was  claimed  on  an  automobile,  the 
evidence  was  held  to  show  simply  an 
estimate  by  the  mechanic  that  the  work 
would  cost  a  certain  sum,  and  not  to 
show  an  express  contract  to  do  the  work 
for  that  amount. 

In  Aldrich  v.  Jenkins  (1912)  171  lU. 
App.  310,  a  verdict  finding  one  entitled 
to  a  lien  upon  an  automobile  for  repairs 
to  the  amount  of  $90  was  held  to  be 
without  any  basis  where  there  was  no 
evidence  as  to  the  value  of  the  repairs^ 
and  there  was  evidence  tending  to  show 
that  the  machine  was  injured  through 
the  negligence  and  unskilful  work  of  the 
repairer,  but  it  did  not  show  to  what 
extent  the  machine  was  injured. 

Conditional  ▼endor's  rig^ht  to  lien. 

Th^  question  has  arisen  in  some  cases 
of  the  right  of  a  conditional  vendor  of  an 
automobile  to  a  lien  for  repairs  made 
subsequently  to  the  sale. 

Thus,  in  Gilbert  v.  Bishop  (1912)  78 
Misc.  560,  138  N.  Y.  Supp.  689,  a  condi- 
tional vendor  of  an  automobile  in  whom 
the  title  was  to  remain  until  the  pur- 
chase price  was  paid  wad  held  to  have  a 
lien  under  §  184  of  the  lien  law  for  re- 
pairs made  after  he  had  delivered  the 
machine,  and  it  was  held  that,  in  assert- 
ing the  lien,  he  did  not  resume  posses- 
sion of  the  machine  under  the  contract, 
and  was  not  limited  to  a  recovery  of  the 
stipulated  damages  fixed  by  the  contract 
of  sale,  but  might  recover  on  a  note 
given  for  the  purchase  price. 

But  in  Alexander  v.  Mobile  Auto  Co. 
(Ala.)  supra,  it  was  held  that  one  who 
sold  an  automobile  under  a  contract  that 
title  should  remain  in  him  until  it  was 
paid  for  could  not,  before  title  passed, 
claim  a  lien  on  the  ear  for  repairs,  -as 
the  retention  of  title  was  ineonsiatent 
with  the  theory  of  a  lien,  since  it  was 
not  conceivable  that  one  could  have  a 
lien  upon  property  which  belonged  to 
him. 

And  it  was  held  that  where  the  act  of 
the  vendor  of  the  automobile,  in  retain- 
ing possession  of  the  car  after  he  had 
made  repairs  on  it,  was  equivocal,  it 
would  be  referred  to  the  exercise  of  his 
right  under  the  superior  title,  rather 
than  to  the  exercise  of  his  right  under 
a  common-law  lien,  as  a  lesser  estate  will 
be  controlled  by  the  greater  whenever 
the  two  estates  are  owned  by  the  same 
person.  The  court  in  this  case  further 
laid  down  the  general  rule  that  one  cau 
create  a  lien  on  property  to  the  extent 
of  his  interest  therein,  and  need  not  be 
the  sole  and  absolute  owner. 
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Effect  of  makins  unfounded  or  exces- 
sive claim. 

In  Bernheim  v.  Roth  (1916)  157  N.  Y. 
Supp.  902,  where  the  evidence  was  con- 
flicting as  to  whether  the  owner  of  an 
automobile  owed  storage  charges  on  the 
machine  at  the  time  he  demanded  a  de- 
livery of  it  by  a  garage  keeper,  it  was 
held  that  if  he  owed  for  storage  charges 
at  that  time,  the  garage  keeper  had  a 
lien  on  the  automobile;  but  if  at  that 
time  no  storage  charges  were  due,  the 
garage  keeper's  refusal  to  deliver  the 
machine  would  give  rise  to  an  action  for 
conversion. 

It  has  been  held  that  the  fact  that 
the  lien  claimed  for  repairs  on  an  auto- 
mobile was  somewhat  larger  than  the 
amount  ultimately  found  by  the  trial 
court  does  not  justify  a  rejection  of  the 
entire  lien,  where  there  is  nothing  to 
show  bad  faith  on  the  part  of  the  claim- 
ant. Duffy  V.  Hardy  Auto  Co.  (1917) 
—  Iowa,  — ,  163  N.  W.  370. 

And  in  Macomber  v.  Detroit  Cadillac 
Motor  Car  Co.  (1916)  173  App.  Diy.  724, 
159  N.  Y.  Supp.  890,  it  was  held  that  a 
repair  man  did  not  lose  his  lien  on  an 
automobile  because  he  made  a  reduction 
in  the  amount  of  his  claim,  nor  because 
the  verdict  which  he  recovered  for  the 
repairs  was  less  than  the  reduced  sum 
claimed. 

In  Caldwell  v.  Auto  Sales  &  Supply 
Co.  (1913)  —  Tex.  Civ.  App.  — ,  158  S. 
W.  1030,  it  was  held  that  where  one  who 
has  repaired  an  automobile  demands  in 
payment  more  than  is  legally  due,  and 
refuses  to  surrender  possession  of  the 
car  until  such  excessive  or  improper 
charges  are  paid,  his  withholding  of  the 
machine  is  illegal  and  unlawful. 

Keoesslty  and  svfflcienoy  of  possession 
to  secnre  or  preserve  a  lien. 

In  order  that  a  right  to  a  lien  on  an 
automobile  exist,  the  person  claiming 
the  lien  must  at  some  time  have  had  pos- 
session of  the  car. 

It  has  been  held  that  a  seller  of  auto- 
mobile tires  had  such  possession  of  a 
car  as  to  entitle  him  to  a  lien,  where  the 
machine  was  left  in  front  of  his  store  to 
have  new  tires  put  on,  and  the  owner 
was  absent  when  the  repairs  were  made, 
although  the  custody  of  the  machine  was 
surrendered  after  the  work  had  been 
performed.  Courts  v.  Clark  (1917)  84 
Or.  179,  164  Pac.  714. 

And  the  proprietor  of  a  garage  in 
which  taxicabs  are  kept,  who  has  the 
actual  possession  of  them,  has  been  held 
in  a  position  to  assert  a  lien.  Cuneo  v. 
Freeman  (1912)  137  N.  Y,  Supp.  885. 

LR  A.1918D. 


To  maintain  the  right  to  a  lien  for  re- 
pairs  or  storage  at  cc»nmon  law  it  is  a 
prerequisite  that  possession  be  retained; 
and  the  lien  is  lost  by  a  surrender  of 
the  property  to  the  owner  without  re- 
quiring payment. 

Thus  it  is  held  that  there  can  be  no 
common-law  blacksmith's  lien  upon  an 
automobile  for  repairs  without  a  continu- 
ous possession  of  the  property  repaired. 
Alexander  V.  Mobile  Auto  Co.  (1917)  — 
Ala.  — f  76  So,  944;  Weber  Implemekt 
&  Auto.  Co.  v.  Pjsabbon,  ante,  327. 

And  in  Greene  v.  Fankhauser  (1910) 
137  App.  Div.  124, 121  N.  Y.  Supp.  1004,' 
where  no  statute  appears,  it  was  held 
that  the  lien  of  a  garage  for  storage  and 
repairs  was  lost  by  parting  with  posses* 
sion  of  an  automobile. 

And  under  certain  statutes  the  right 
to  a  lien  has  been  h^ld  to  have  been  lost 
by  a  surrender  of  the  property. 

Thus  it  has  been  held  that  a  repair 
man  who  unconditionally  delivered  an 
automobile  to  the  owner  without  requir- 
ing payment  for  repairs  thereby  lost  his 
right  to  a  lien  under  articles  5665  and 
5666,  Rev.  Stat.  1911.  Caldwell  v.  Auto 
Sales  &  Supply  Co.  (Tez.)  supra. 

And  a  garage  keeper  has  been  held  to 
have  no  lien  on  an  automobile  for  ma- 
terials, repairing,  or  storing,  either  at 
common  law  or  under  a  statute  provid- 
ing that  one  who  repairs  or  enhances  the 
value  of  an  article  of  personal  property, 
at  the  request  of  the  owner,  has  a  lien 
on  the  article  while  lawfully  in  his  pos- 
session, for  his  reasonable  charges,  and 
may  maintain  possession  until  they  are 
paid,  where  it  appeared  that  the  garag>e 
keeper  did  not  retain  possession  of  the 
automobile,  but  allowed  the  owner,  who 
kept  it  at  the  garage,  to  operate  and 
enjoy  it  from  time  to  time  at  his  own 
pleasure.  Smith  v.  O'Brien  (1905)  4G 
Misc.  325,  94  N.  Y.  Supp.  673,  aflftrmed 
in  (1905)  103  App.  Div,  596,  92  N.  Y. 
Supp.  1146. 

And  in  Vaught  v.  Knue  (1917)  —  Ind. 
App.  — ,  115  N.  E.  108,  a  statute  provid- 
ing that  every  person  engaged  in  the 
storing  of  or  furnishing  supplies  for  or 
repairing  automobiles,  or  maintaining 
automobile  garages,  should  have  a  lien 
upon  such  automobiles  for  storage 
charges,  supplies,  or  repairs,  was  held 
not  simply  a  statutory  lien  unknown  at 
common  law,  but  an  act  conferring  the 
right  to  a  lien  on  certain  persons  named, 
and  merely  declaratory  of  the  common 
law,  and  to  be  interpreted  according  to 
common-law  principles.  And  a  garage 
keeper's  right  to  a  lien  under  such  stat- 
ute was  held  to  have  been  waived  where* 
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the  eonditional  vendor  of  the  machine, 
after  default  by  the  vendee,  took  pos- 
session of  it  at  the  garage,  and  was  in- 
formed by  the  garage  keeper  that  the 
conditional  vendee  owed  for  repairs  and 
supplies,  and  it  appeared  that  there  was 
a  running  account  between  the  garage 
keeper  and  the  conditional  vendee,  and 
that  the  latter  used  the  car  at  all  times, 
without  objection  on  the  part  of  the 
garage  keeper,  until  the  eonditional 
vendor  took  possession  of  it. 

Some  statutes  provide  for  a  preserva- 
tion of  a  lien  by  hling  a  claim  of  lien. 
Thus,  in  Olson  v.  Orr  (1915)  94  Kan. 
38,  145  Pac.  900,  General  Statutes  1909, 
I  4808,  giving  a  mechanic,  artisan,  or 
tradesman  a  lien  on  articles  altered  or 
repaired,  was  held  an  extension  of  the 
eonunon-law  lien,  as  it  expressly  provided 
that  a  lien  might  be  retained  after  the 
property  had  been  delivered  to  the  own- 
er, upon  compliance  with  a  requirement 
that  a  statement  be  filed  with  the  regis- 
ter of  deeds  within  a  stated  time. 

It  was  held  in  this  case  that  the  lien 
of  a  repair  man  for  installing  an  engine 
in  a  motor  truck  was  not  waived  by  the 
mere  stipulation  that  one  half  of  the  cost 
of  the  repairs  was  not  to  be  paid  until 
ninety  days  after  the  work  was  com- 
pleted, and  it  was  also  held  that  the 
possession  of  the  repaired  truck  had 
not  been  surrendered  by  the  repair  man, 
although  it  had  been  taken  out  and 
tested  a  number  of  times,  and  that 
therefore  there  was  no  occasion  for  pre- 
serving his  lien  by  filing  the  statement 
with  the  register  of  deeds,  provided  for 
by  the  statute. 

And  in  Lowe  Auto  Co.  v.  Winkler 
(1917)  127  Ark.  433,  191  S.  W.  927,  the 
Act  of  1899,  providing  for  the  enforce- 
ment of  common-law  liens  by  mechanics 
in  possession  of  articles  by  a  sale  of 
them,  was  held  to  be  superseded  by  the 
Act  of  1903,  creating  a  lien  in  favor  of 
blacksmiths  and  wheelwrights,  aiid  pro- 
viding that  one  desiring  to  avail  him- 
self of  its  provisions  should,  within  a 
stated  time  after  the  work  had  been 
performed,  file  in  the  circuit  court  of  the 
county  an  account  of  the  demand  due 
and  a  description  of  the  property  to  be 
chained,  and  for  an  enforcement  of  the 
lien  at  any  time  within  four  months 
after  the  filing,  and  it  was  held  that  the 
owner  of  an  automobile  had  a  right  to 
recover  its  possession  from  a  repair  man, 
notwithstanding  the  latter  had  a  lien, 
as  he  had  no  right  to  hold  possession 
until  he  was  paid  for  his  labor,  as  was 
the  ease  at  common  law. 
In  Pierce  Arrow  Sales  Co.  v.  Irwin 


(1917)  86  Or.  683,  169  Pac.  129,  where 
an  automobile  was  delivered  by  the  own- 
er to  a  repairer,  to  have  certain  work 
done,  and  the  owner  was  allowed  to  use 
the  car  before  it  had  been  completed 
and  tested  in  the  usual  manner,  and  it 
was  subsequently  returned  aiid  the  work 
completed  at  the  owner's  request,  it  was 
held  that  the  sixty  days  provided  for  by 
statute  from  the  date  of  delivery  within 
which  a  lien  could  be  filed  should  be 
reckoned  from  the  date  on  which  the 
car  was  delivered  after  the  work  was 
completed. 

In  Thourot  v.  Delahaye  Import  Co. 
(1910)  69  Misc.  351, 125  N.  Y.  Supp.  827, 
a  statute  providing  that  a  person  who 
keeps  or  repairs  a  motor  vehicle  at  the 
request  or  with  the  consent  of  the  owner 
should  have  a  lien  upon  the  vehicle,  and 
might  detain  such  motor  vehicle  at  any 
time  it  might  be  lawfully  in  his  posses- 
sion until  such  sum  was  paid,  was  held 
to  contemplate  that  a  lien  should  be 
asserted  only  when  the  vehicle  was  law- 
fully in  the  claimant's  possession;  and 
one  who  had  repaired  an  automobile  and 
voluntarily  delivered  it  to  the  mortgagor, 
under  an  agreement  with  the  latter  that 
the  delivery  should  not  devest  the  repair 
man  of  his  lien,  was  held,  as  against  the 
mortgagee,  not  entitled  to  assert  a  lien 
upon  the  machine. 

In  Rehm  v.  Viall  (1914)  185  DL  App. 
425,  where  the  right  to  a  lien  on  an  auto- 
mobile was  involved,  it  is  stated  in  an 
abstract  decision  that  the  common-law 
lien  of  a  mechanic  on  a  chattel  can  be 
asserted  against  a  third  person  only 
when  the  property  is  retained  in  the  act- 
nal  and  continuous  possession  of  th^ 
lien  claimant,  his  agent  or  servant.  It 
was  further  stated  in  this  ease  that,  as 
between  the  immediate  parties,  a  change 
of  possession  did  not  defeat  the  right  of 
a  mechanic  claiming  a  lien  on  personalty 
to  assert  his  lien,  unless  by  surrendering 
possession  he  could  fairly  be  understood 
as  waiving  his  lien. 
ReviTal  of  lien  hy  subsequently  ae- 

qviring;  possession. 

In  Caldwell  v.  Auto  Sales  &  Supplv 
Co.  (1913)  — -  Tex.  Civ.  App.  — ,  158  S. 
W.  1030,  the  right  of  a  repair  man,  who 
had  lost  his  lien  by  an  unconditional  de- 
livery of  the  car,  to  claim  a  lien,  was 
held  not  to  be  revived  by  reason  of  the 
owner's  returning  the  machine  to  the 
garage  later  in  the  day  for  the  purpose 
of  avoiding  rain. 

The  decision  in  this  case  was  relied 
upon  in  Ford  Motor  Co.  v.  Freeman 
(1914)  —  Tex.  Civ.  App.  — ,  168  S.  W. 
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80,  where  it  was  held  that  a  repair  man 
who  voluntarily  and  unconditionally 
gave  possession  of  an  automobile  upon 
which  he  had  made  repairs  to  the  own- 
ers without  requiring  a  payment  for 
them  lost  any  lien  that  he  might  have 
had,  and  it  was  held  that  the  lien  was 
not  revived  where  the  car,  a  number  of 
months  later,  was  placed  in  the  repair- 
man's hands  for  future  repairs,  so  that 
after  the  payment  for  the  last  repairs 
had  been  made  the  repair  man  could  not 
retain  possession  of  the  machine  under 
a  claim  of  a  lien  for  the  first  repairs. 

And  in  Alexander  v.  Mobile  Auto  Co. 
(1917)  —  Ala.  — ,  76  So.  944,  it  was 
held  that  the  common-law  right  of  one 
who  had  repaired  an  automobile  to  re- 
tain the  property  until  the  lien  was  dis- 
charged was  waived  by  a  release  of  the 
property  without  enforcement,  and  that 
the  artisan  or  mechanic  could  not  there- 
after take  the  property  and  hold  it  for 
work  already  done. 

Necessity  of  tender  or  offer  to  pay,  to 
disoharge  lien. 

One  having  the  right  to  the  disposal 
of  an  automobile,  left  by  another  at  a 
garage,  cannot  maintain  replevin  against 
the  owner  of  the  garage,  who  has  a  lien 
for  storage  and  repairs,  without  proof 
of  prior  payment  of  the  proper  charges, 
or  tender  of  payment  thereof  and  a  re- 
fusal to  receive,  or  such  other  conduct 
on  the  part  of  the  garage  keeper  as 
estops  him  to  claim  either  that  he  has 
a  lien,  or  that  the  plaintiff  has  made  no 
sufl&cient  tender.  Doody  v.  Collins 
(1916)  223  Mass.  332,  111  N.  E.  897. 

And  in  Knauff  v.  Yarbray  (1917)  — 
Ga.  App.  — ,  94  S.  E.  75,  where  the  plain- 
tiff in  an  action  of  trover  to  recover  an 
automobile,  the  possession  of  which  was 
detained  by  one  claiming  a  lien  upon  it 
for  work  and  material,  failed  to  show 
an  offer  to  pay  a  sum  which  he  ad- 
mitted to  be  due  for  work  on  the  ma- 
chine, it  was  held  that  he  failed  to  prove 
a  wrongful  detention  of  his  property, 
and  could  not  maintain  the  action. 

In  Hartney  v.  Boulton  (1914)  7  Sask. 
L.  Rep.  97,  where  there  was  a  claim  for 
repairs  upon  an  automobile  and  the  right 
to  detain  it  under  a  lien,  evidence  was 
received  proving  a  tender  of  the  amount 
due  for  the  repairs,  and  the  evidence 
was  held  to  show  a  refusal  to  deliver  the 
automobile  to  the  owner,  and  a  wrong- 
ful detention  of  it. 

Agreement  as  to  payment. 

It  has  been  held  that  where  one  whose 


automobile  }ias  been  damaged  in  a  eol- 
lision  agrees  with  a  repair  man  who 
has  solicited  the  work  of  fixing  the  car^ 
that  the  latter  shall  wait  for  his  pay- 
ment until  insurance  money  has  been  col- 
lected on  a  policy  covering  the  accident^ 
no  lieo  upon  the  car  exists.  Lezenik  v. 
Greenberg  (1916)  94  Misc.  192, 157  N.  Y- 
Supp.  1093. 

Proceedings  to  enforce* 

In  Fitzgerald  Trust  Co.  v.  Burkhart 
(1112)  12  Ga.  App.  222,  77  S.  E.  7,  the 
foreclosure  of  a  mechanics'  lien  on  an 
automobile  was  held  regular,  and  not  a 
conversion,  although  the  mechanic  had 
retained  possession  of  the  machine,  and 
had  not  surrendered  it  and  had  a  claim 
of  his  lien  recorded,  it  being  held  that, 
under  §  3354  of  the  Code  of  1910,  which 
contained  a  provision  for  the  reeording^ 
of  a  claim  of  lien  when  possession  was 
surrendered,  a  lien  might  be  asserted 
either  by  a  retention  of  the  property,  or 
by  a  surrender  of  it  and  the  filing  of  a 
claim  of  lien. 

In  Gage  v.  Callanan  (1908)  128  App. 
Div.  752,  113  N.  Y.  Supp.  227,  it  was 
held  that  where,  at  the  commencement 
of  an  action  to  foreclose  a  lien  on  an 
automobile  for  repairs  and  storage,  the 
plaintiff  has  possession  of  the  machine, 
but  it  is  subsequently  lawfully  taken 
from  him  by  virtue  of  a  prior  lien,  a 
money  judgment  in  the  foreclosure  suit 
would  be  proper.  The  evidence  in  this 
case,  however,  was  held  not  to  show  that 
the  machine  was  lawfully  taken  from  the 
plaintiff  by  virtue  of  a  prior  lien,  or 
that  his  surrender  of  the  machine  was 
not  a  voluntary  one. 

Where  by  statute  a  counterclaim  must 
be  a  cause  of  action  in  favor  of  the  de- 
>  fendant  against  the  plaintiff,  arising  oat 
'  of  the  contract  or  transaction  set  forth 
I  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action,  a  counterclaim 
for  repairs  on  an  automobile  cannot  be 
filed  in  a  replevin  suit  for  possession  of 
the  machine  by  the  owner  against  the  re- 
pair man,  as  the  counterclaim  in  such  a 
case  sets  forth  no  cause  of  action  aris- 
ing out  of  any  contract  or  transaction 
set  forth  in  the  complaint,  or  connected 
with  the  subject  of  the  action;  and  con- 
sequently the  filing  of  such  a  counter- 
claim is  not  a  sufficient  commencement 
of  suit  by  the  repair  man  to  enforce  his 
lien.  Lowe  Auto  Co.  v.  Winkler  (1917) 
127  Ark.  433,  191  S.  W.  927. 

J.  T.  W. 
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hassachusetts   supreme  judi- 
ciaij  court. 

DONALD  M.  HILL  et  al.,  Exrs.,  etc.,  of 
William  H.  Hill,  Deceased, 

V. 

TREASURER  AND  RECEIVER  GENERAL 

et  al. 

(—  Maae.  — ,  118  N.  E.  891.) 

Tax  "  snccesssion  »  power  of  appoint- 
ment —  fiind  passing  to  creditors. 

1.  In  assessing  the  succession  tax  on  prop- 
erty appointed  by  will  under  a  power  of 
appointment  the  sum  appropriated  by  equity 
to  satisfy  the  debts  of  the  donee  of  the 
power  should  be  deducted. 

For  other  cases,  see  Taxes,  V,  d,  in  Dig. 
1^2  y.  8. 

Same  ^  basis  of  assessment. 

2.  The  tax  upon  property  passing  under  a 
power  of  appointment  should  be  assessed 
on  the  basis  of  relationship  of  the  ap- 
pointees to  the  donor  of  the  power,  not  to 
the  donees. 

For  other  caseSy  see  Tasees,  V.  d,  in  Dig. 
1-32  y,  8. 

(February  28,  1918.) 

RESERVATION  by  the  Supreme  Judicial 
'  Court  for  Suffolk  County  for  the  deter- 
mination by  the  full  Court  of  questions 
arising  upon  appeal  by  respondents  from  a 
decree  of  the  probate  court  in  favor  of 
petitioners,  in  a  proceeding  for  the  abate- 
ment of  a  succession  tax.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Afes-srs.  Blodgett,  Jones,  Burnlitim,  & 
BInKham,  Donald  M.  Hill,  and  Charles 
Ij.  Pavinger,  for  petitioners: 

There  is  no  legal  sanction  in  the  Inherit- 
ance Tax  Statute  for  the  imposition  of  the 
tax. 

Clapp  V.  Ingraham,  126  Mass.  200; 
Gardiner  v.  Treasurer,  226  Mass.  355,  114 
X-  E.  617;  Harmon  v.  Weston,  215  Mass. 
242,  102  N.  E.  470;  Thompson  v.  Pew,  214 
Mass.  520,  102  N.  E.  122;  Minot  v.  Treas- 
urer (Minot  V.  'Stevens)  207  Mass.  588, 
33  L.R.A.(N.S.)  236,  93  N.  E.  073;  Tuell 
V.  Hurley,  206  Mass.  65,  91  N.  E.  1013; 
Otis  V.  March,  187  Mass.  298,  72  X.  E.  961 ; 
Trawford  v.  Langmaid,  171  Mass.  309,  50 
N.  E.  606;  Olnev  v.  Balch,  154  Mass.  318, 
28  N.  E.  258;  'O'Donnell  v.  Barbey,  129 
Macs.  453;  TTowland  v.  Parker,  200  Mass. 
204,  86  N.  E.  287,  16  Ann.  Cas.  201 ;  Tudor 
V.  Vail,  195  Ma.ss.  18,  80  N.  E.  590;  Walker 
v.  Treasurer,  221  Mass.  600,  109  N.  E.  647; 
Attv.    Gen.    v.    Stone,    209    Mass.    186,    95 


Note. —  As  to  inheritance  or  succession 
tax  on  property  covered  by  power  of  ap- 
pointment, see  annotation  following  this 
case,  pqpt,  339. 
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N.  E.  395;  Callahan  v.  Woodbridge,  171 
Mass.  595,  51  N.  E.  176;  Minot  v.  Winthrop, 
162  Mass.  113,  20  L.R.A.  259,  38  N.  E.  512. 

The  exaction  of  the  tax  in  this  case  is 
in  violation  of  the  Constitution  of  the 
United  States,  in  that  it  constitutes  a  tak- 
ing of  property  without  due  process  of  law. 

Sears  v.  Boston,  173  Mass.  71,  43  L.R.A. 
834,  53  N.  E.  138;  Norwood  v.  Baker, 
172  U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct. 
Rep.  187;  Sears  v.  Street  Comrs.  173  Mass. 
350,  53  N.  E.  876;  Dexter  v.  Boston,  176 
Mass.  247,  79  Am.  St.  Rep.  306,  67  N.  E. 
379;  Sayles  v.  Board  of  Public  Works,  222 
Mass.  93,  109  N.  E.  823. 

Messrs.  Henry  C.  Attwill,  Attorney  Gen- 
eral, and  William  Harold  Hitchcock,  As- 
sistant Attorney  General,  for  respondents: 

The  amount  of  the  tax  as  paid  was  as- 
sessed in  accordance  with  law,  and  the 
petition  should  be  dismissed. 

Emmons  v.  Shaw,  171  Mass.  410,  50  N. 
E.  1033;  Walker  v.  Treasurer,  221  Mass. 
GOO,  109  N.  E.  647;  Clapp  v.  Ingraham, 
126  Mass.  200;  Olney  v.  Balch,  154  Mass. 
318,  28  N.  E.  258;  Crawford  v.  Langmaid, 
171  Mass.  309,  50  N.  E.  606;  O'Donnell  v. 
Barber,  129  Mass.  453;  Townshend  v. 
Windham,  2  Ves.  Sr.  1,  30  Eng.  Reprint, 
1;  Holmes  v.  Coghill,  12  Ves.  Jr.  206,  33 
Eng.  Reprint,  79,  8  Revised  Rep.  324,  21 
Eng.  Rul.  Cas.  577;  Story  Eq.  Jur.  §  176, 
note;  Com.  v.  Duffield,  12  Pa.  277;  Johnson 
V.  Cushing,  15  N.  H.  298,  41  Am.  Dec.  694; 
BuUen  v.  Wisconsin,  240  U.  S.  625,  631, 
60  L.  ed.  830,  835,  36  Sup.  Ct.  Rep.  473; 
Clarke  v.  Treasurer,  22G  Mass.  301,  L.R.A. 
1917D,  800,  115  N.  E.  416;  Hill  v.  Treas- 
urer, 227  Mass,  331,  116  N.  E.  509. 

Rugg,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  petition  under  the  Tax  Act, 
Stat.  1909,  chap.  190,  pt.  4,  §§  20,  21,  for 
the  abatement  of  a  succession  tax.  The 
relevant  facts  are  that  William  H.  Hill 
died  in  1913,  a  resident  of  this  common- 
wealth. He  created  by  \^ill  a  trust  fund,  of 
which  his  son  Warren  M.  Hill  was  given 
the  income  during  his  life,  and  general 
power  of  appointment  of  the  principal  by 
will.  The  son  died  in  1915,  having  exer- 
cised the  power.  He  left  debts  exceeding 
his  own  property  by  more  than  $100,000. 
The  tax  commissioner  levied  a  succession 
tax  on  the  entire  fund  appointed,  so  far 
as  taxable,  on  the  basis  of  the  relation- 
ship of  the  appointees  to  the  donor  of 
the  power.  The  petitioners  contend  that 
there  should  first  be  deducted  from  the 
fund  the  portion  needed  to  pay  the  debts 
of  the  son,  so  far  as  not  satisfied  out 
of  his  own  estate,  and  that  the  tax  should 
be     levied     only     on    the    balance,     which 
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is  the  amaunt  going  to  the  persona  actually 
appointed  to  receive  the  fund.  This  is  the  I 
issue  to  be  decided.  The  governing  pro-  , 
vision  of  the  Tax  Act  is  in  part  4,  §  1, 
as  amended  by  Statute  1012,  chap.  678, 
§  1,  in  these  words:  "All  property  within 
the  jurisdiction  of  the  commonwealth,  cor- 
poreal or  incorporeal,  and  any  interest 
therein,  belonging  to  inhabitants  of  the 
commonwealth  .  .  .  which  shall  pass 
by  will     .     .     .     shall  be'  subject  to  a  tax.'* 

It  ifi  a  familiar  canon  in  the  interpreta- 
tion of  tax  laws  that  they  are  to  be  construed 
strictly.  If  the  right  to  the  tax  is  not  con- 
ferred by  the  plain  words  of  the  statutes 
it  is  not  to  be  extended  by  implication.  If 
it  is  not  within  the  letter  it  is  vain  to  in- 
voke the  spirit  of  the  tax  law.  City  Nat. 
Bank  v.  Charles  Baker  Co.  180  Mass.  40, 
61  N.  E.  223;  Martin  L.  Ilall  Co.  v.  Com. 
215  Mass.  326,  320,  102  N.  E.  364. 

It  is  settled  that,  the  donee  having  ex- 
ercise 1  the  power,  the  property  appointed 
becomes  in  equity  assets  of  his  estate  so  far 
as  needed  to  pay  his  debts,  to  the  exclusion 
of  the  persons  appointed.  Clapp  v.  In^a- 
ham,  126  Mass.  200;  Minot  v.  Treasurer  & 
Receiver  General  (Minot  v.  Stevens)  207 
Mass.  088,  591,  33  L.R.A.{X.S.)  236,  03  X.  E. 
973;  Thompson  v.  Pew,  214  Mass.  520,  523, 
102  N.  E.  122;  Shattuck  v.  Burrage,  — 
Mass.  — ,  118  N.  E.  889,  and  cases  there 
collected.  The  property  however  was  the 
property  of  the  donor  of  the  power.  Tlie 
donee  had  no  title  to  it.  He  simply  had  the 
privilege,  if  he  chose  to  exercise  it,  of  dis- 
posing by  will  of  property  of  the  donor. 
He  was  the  deputy  of  the  donor  in  dispos- 
ing of  the  latter *s  property.  This  was  de- 
cided before  the  enactment  of  the  Succes- 
sion Tax  Law.  Therefore  it  was  inevitable 
that  it  should  be  held  In  the  application  of 
the  Succession  Tax  Law  that  the  assessment 
should  be  levied  upon  the  theory  that  the 
property  appointed  was  that  of  the  donor 
and  not  of  the  donee  of  the  power.  Em- 
mons v.  Shaw,  171  Mass.  410,  50  N.  E. 
1033;  Walker  v.  Treasurer  &  Receiver  Gen- 
eral, 221  Mass.  600,  109  N.  E.  647,  and 
cases  there  collected.  That  was  changed 
by  Stat.  1909,  chap.  527,  §  8,  as  to  some 
classes  of  estates,  but  it  is  conceded  that 
that  statute  is  not  applicable  to  the  present 
facts. 

The  doctrine  that  appointed  property 
shall  be  regarded  as  assets  of  the  estate 
of  the  donee  who  has  exercised  a  general 
power  of  appointment  is  purely  equitable. 
It  rests  on  the  fundamental  idea  that  a 
man  ought  to  pay  his  debts  when  he  has 
the  power  to  do  so  rather  than  to  give 
property  to  those  who  are  not  his  creditors. 
It  is  not  founded  on  the  actual  intent  of 
the  one  who  has  exercised  the  power.     This 


principle  of  equity  disregards  the  desires 
of  the  donor  in  creating  the  power,  deprives 
the  donee  of  the  untrammelled  authoritv 
conferred  upon  him  in  terms,  and  to  ih' 
extent  of  its  scope  does  violence  to  the 
manifest  design  of  the  donee  in  exercising 
the  appointment.  It  would  cerate  even 
in  the  face  of  his  testamentary  declara- 
tion to  the  contrary.  Equity  seizes  the 
property  on  its  way  from  the  donor  to  the 
appointee  and  applies  it  to  the  satisfaction 
of  the  obligations  of  the  appointor.  The 
irresistible  consequence  of  tkose  principles 
is  tliat  the  appointed  property  does  not 
pass  by  the  will.  Perhaps  in  spite  of  the 
express  words  of  the  will  of  the  donee,  and 
certainly  in  opposition  to  its  plain  implica- 
tion, the  appointed  property  is  diverted  to 
the  payment  of  an  e^iuitable  charge  upon 
it.  It  is  not  transmitted  according  to  the 
will.  Its  course  is  directed  by  the  law  re- 
gardless of  the  provisions  of  the  w'ill.  The 
exercise  of  the  power  of  appointment  by 
will  sets  in  motion  another  and  different 
force  quite  outside  itself,  namely,  the  equit- 
able doctrine,  which  in  itself  is  the  primary 
and  sole  direct  cause  of  the  transmission 
of  the  property  to  the  creditors  of  the 
donee.  The  execution  of  the  power  is  the 
remote  condition,  not  the  immediate  ante- 
cedent, of  that  result.  The  appropriation 
of  so  much  of  the  appointed  property  as 
is  necessary  to  pay  the  donee's  debts  is  the 
consequence  not  of  the  will,  but  of  the 
operation  of  principles  of  equity.  If  there 
were  no  appointment  by  will  the  disposi- 
tion of  the  property  would  be  different. 
But  that  circumstance  is  not  enough  to 
support  the  contention  that  the  property 
thus  appointed  passes  by  will  when  in  fact 
its  disposition  is  or  may  be  contrary  to 
the  will.  It  does  not  pass  by  will  any 
more  than  does  property  owned  by  a  testa- 
tor, which  does  not  go  to  his  legatees  be- 
cause used  in  the  payment  of  his  debts. 
The  disposition  of  the  appointed  }i^>'operty 
is  regulated  by  the  law;  not  by  the  law 
of  wills  nor  by  the  law  of  intestate  suc- 
cession, nor  by  the  law  of  deeds,  grants  or 
gifts,  but  by  the  law  as  administered  by 
a  court  of  equity  in  the  Interest  of  the 
mandate  of  common  honesty  to  the  effect 
that  one  should  be  just  before  he  is  gen- 
erous and  pay  his  debts  before  he  makes 
gifts.  Hence  it  is  not  within  the  terms 
of  the  taxing  statutes.  See  Palmer  v. 
Mansfield,  222  Mass.  263,  L.R,A.1916C, 
677,  110  N.  E.  283;  Atty.  Gen.  v.  Clark, 
222  Mass.  291,  L.R.A.1916C,  79,  110  N,  E. 
209,  Ann.  Cas.  1917B,  119.  This  conclu- 
sion is  in  harmony  with  the  reasoning  and 
the  decision  of  O'Grady  v.  Wilmot  [1916] 
2  A.  C.  231,  85  L.  J.  Ch.  N.  S.  386,  114 
L.  T.  N.  S.   1097,  32  Times  L.  R.  456,  60 
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Sol.  Jo.  456,  where  the  subject  of  equitable 
a&sets  -of  this  sort  and  their  liability  to 
taxation  is  discuAsed  at  large  with  ampli- 
tude of  review  of  the  English  cases.  The 
fact  that  the  appointed  fund  is  turned  over 
to  the  executor  of  the  appointor  arises 
merelj  as  matter  of  convenience  of  admin- 
istration, not  of  strict  legal  right.  Olney 
T.  Balch,  L54  Mass.  318,  28  N.  E.  258. 

The  general  direction  in  the  will  of  the 
donee  of  the  power  to  pay  his  debts  is  not 


an  appointment  of  this  property  to  his 
creditors.  Shattuck  v.  Burrage,  —  Mass. 
— ,  118  N.  E.  889. 

It  follows  that  the  succession  to  this  ap- 
pointed property  appropriated  to  the  pay- 
ment of  the  debts  of  the  donee  is  not  by 
will,  and  it  does  not  pass  by  will. 

It  becomes  unnecessary  to  consider  other 
questions  raised. 

Decree  of  Probate  Court  affirmed. 


Annotetioii— Inheritance  or  suooetsion  tax  on  property  covered  by  power 

of  appointment. 


J.  TaxalHlity  under  donee* 8  will : 

a.  Under   statutes   not   expressly 
covering  poivers: 

1.  Were    power    is    not    e«- 

ercised,  339, 

2.  Where  power  is  exercised: 

(a)    Generally f    339, 
(h,)    Statute        enacted 
after      creation      of 
power,    339, 
(c)    In  cases  of  nonresi- 
dents,  339, 
h.   "Under  statutes  expressly  cov- 
ering  powers: 
1.  Potrer  not  exercised,  340, 


I 


I,  tk^^-oontinued* 

2,  Power  exercised: 

(a)  Generally,    340, 

(b)  Statute  enacted  after. 

creation    of    power, 
341. 

(o)   In  case   of  nonreM^ 
dents,    342, 

II,  Present   taxability   under   donor*s 
will,  343. 

HI,  Power  of  appointment  reserved  by 
grantor,    343. 

IV,  MiaoeUaneaus  cases,  B48. 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Minot  v.  Stevens, 
33L.B.A.(N.S.)  236. 

1.  Taxability  under  donee's  will, 

a.  Under  statutes  not  expressly  eover- 

ing  powers, 

1,  Where  power  is  not  exercised. 

See  note  in  33  L.R.A.(N.S.)  page  236, 
for  discussion  of  this  question. 

2.  Where  power  is  exercised, 
(a)    Generally* 

See  note  in  33  L.R.A.(N.S.)  page  237, 
for  discussion  of  this  question. 

(h)    Statute  enacted  after  creation  of 

power. 

Supplementing  note  in  33  L.R.A. 
(N.S.)  page  238. 

Corporate  stock  belonging  to  a  testa- 
tor and  directed  in  his  last  will  and  tes- 
tament to  be  given  for  life  to  his  wife, 
and  the  remainder  thereof  to  such  per- 
sons as  she  shall  appoint,  is  held  in 
State  V.  United  States  Trust  Co.  (1917) 
99  Kan.  841,  L.R.A.1917C,  975,  163  Pac. 
156,  to  belong  to  the  estate  of  the  tes- 

L.R.A.1018I). 


tator,  and  therefore  not  to  be  within 
the  operation  of  an  Inheritanee  Tax  Law 
which  excepted  therefrom  estates  of  per- 
sons deceased  prior  to  the  taking  effect 
thereof.  And  this  is  true  although  the 
widow  exercised  the  power  of  appoint- 
ment given  her  in  the  will  after  the  en- 
actment of  the  statute. 

In  Re  Lnqnes  (1915)  114  Ma.  235,  95 
Atl.  1021,  holding  that  the  widow  of  tes- 
tator took  an  absolute  estate  under  tes- 
tator's will  and  that  therefore  a  transfer 
to  a  legatee  under  the  widow's  will  was 
a  taxable  transfer  although  the  testator's 
will  had  been  probated  prior  to  the 
enactment  of  the  Collateral  Inheritance 
Tax  Law,  no  transfer  under  a  power  of 
appointment  was  involved;  but  in  an- 
swer to  argument  the  court  seemingly 
approves  of  the  theory  that  it  is  a  trans- 
fer by  virtue  of  the  exercise  of  a  power 
of  appointment  that  is  taxable,  hence 
the  time  of  the  creation  of  the  power 
is  unimportant.  The  provisions  of  the 
taxing  statute  with  reference  to  powers 
of  appointment  are  not  set  out. 

(c}    In  cases  of  nonresidents. 

See  note  in  33  L.R.A.(N.S.)  page  239, 
for  discussion  of  this  question. 

See  Bullen  v.  Wisconsin,  infra,  III. 
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b.   Under    statutes    expressly    covering 

powers, 

J.  Power  not  exercised* 

Supplementing  note  in  33  L.R.A. 
(N.S.)  page  240. 

The  Massachusetts  Statute  of  1909, 
chap.  527,  §  8,  providing  that  whenever 
any  person  possessing  a  power  of  ap- 
pointment derived  from  any  disposition 
of  property  made  prior  to  September  1st, 
1907,  shall  omit  or  fail  to  exercise  the 
same  within  the  time  provided  therefor, 
in  whole  or  in  part,  a  disposition  of 
property  taxable  under  the  i»t)visions 
of  chap.  663  of  the  Act  of  1907,  and 
all  acts  and  amendments  thereto  and  in 
addition  thereto,  shall  be  deemed  to  take 
place  to  the  extent  of  such  omission  or 
failure,  in  the  same  manner  as  though 
the  persons  or  corporation  thereby  be- 
coming entitled  to  the  possession  or  en- 
joyment of  the  property  to  which  such 
power  related  had  succeeded  thereto  by 
a  will  of  the  donee  of  the  power  failing 
to  exercise  such  power,  taking  eftect  at 
the  time  of  such  omission  or  failure,  is 
held  to  impose  a  succession  tax  upon 
persons  taking  upon  the  omission  of  the 
donee  of  the  power  to  exercise  the  same, 
although  the  power  was  a  limited  one, 
merely  conferring  upon  the  donee  power 
to  appoint  a  trust  estate  among  certain 
members  of  a  class.  Burnham  v.  Treas- 
urer (1912)  212  Mass.  165,  98  N.  £.  603. 
It  is  stated  that  until  the  death  of  the 
donee,  and  his  exercise  or  failure  to  ex- 
ercise the  power  of  appointment,  it 
could  not  be  known  in  what  proportion 
the  members  of  the  class  would  take; 
until  that  event  happened  the  estate  in 
the  members  of  the  class  did  not  become 
complete,  and  the  succession  was  not 
fully  determined.  It  cannot  be  said 
therefore  that  the  estate  had  so  vested  in 
the  members  of  the  class  as  to  render 
the  imposition  of  a  tax  under  the  statute 
above  referred  to  unconstitutional. 

A  provision  that  a  transfer  resulting 
from  the  failure  of  the  donee  of  the  pow- 
er to  appoint  shall  be  deemed  to  consti- 
tute a  taxable  transfer  is  also  held  valid 
in  Montague  v.  State  (1916)  163  Wis.  58, 
157  N.  W.  508,  the  court  stating  that  un- 
til such  failure  to  aet  is  complete  the  suc- 
cession is  not  fully  determined.  In  this 
case  also  the  power  of  appointment  was 
limited  to  the  members  of  a  class. 

2.  Power  exercised, 

(a)    Oenerally. 

Supplementing    note     in    33    L.R.A. 
(N.S.)  page  240. 
The  fact  that  property  subject  to  a 
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power  of  appointment  is  taxed  as  part  of 
the  estate  of  the  donor  does  not  prevent 
its  taxation  as  part  of  the  estate  of  the 
donee  of  the  power,  under  a  statute  pro- 
viding that  whenever  a  person  shall  ex- 
ercise a  power  of  appointment  such  ap- 
pointment shall  be  deemed  a  transfer 
taxable  in  the  same  manner  as  though 
the  property  belonged  absolutely  to  the 
donee  of  the  power.  Re  Tillingbast 
(1916)  94  Misc.  50,  157  N.  Y.  Supp.  382. 
The  remedy  in  such  a  case  has  been  held 
to  be  by  application  to  the  surrogate 
court  to  modify  the  original  order  taxing 
the  property  covered  by  the  power  of 
appointment  as  part  of  the  estate  of  the 
donor.  Re  Tillinghast  (1916)  94  Miss. 
76,  157  N.  Y.  Supp.  379. 

In  such  a  case,  where  the  donee  of  the 
power  has  a  life  estate  in  the  property 
the  value  of  that  life  estate  is  taxable 
under  the  donor^s  will;  only  the  value  of 
the  remainder  estate  can  be  relieved 
from  taxation.  Re  Tillinghast  (1916)  94 
Misc.  76, 157  N.  Y.  Supp.  379. 

In  Montague  v.  State  (1916)  163  Wis. 
58,  157  N.  W.  508,  it  is  held  that  an  in- 
heritance tax,  being  a  tax  upon  the  trans- 
fer or  devolution  of  property  or  the  right 
of  succession  thereto  and  not  a  tax  upon 
the  property  itself,  may  be  properly 
levied  upon  a  transfer  which  becomes 
effective  by  appointment  after  the  pass- 
age of  the  law,  under  a  power  previously 
created,  for  the  reason  that  the  transfer 
does  not  become  complete  until  the  ap- 
pointment is  made,  and  at  that  time  the 
law  is  in  effect.  This  principle  is  held 
to  apply  where  the  appointment  must  be 
made  from  a  class  as  well  as  to  a  case 
where  the  power  is  a  general  one. 

In  Re  Bueki  (1916)  172  App.  Div.  455, 
158  N.  Y.  Supp.  657,  the  value  of  a  re- 
mainder estate  devised  by  virtue  of  the 
power  of  appointment  was  fixed  at  its 
value  as  of  the  time  it  came  into  the 
beneficial  enjoyment  or  possession  of  the 
appointee ;  and  an  order  of  the  surrogate 
court  at  the  time  the  estate  went  into  the 
possession  of  the  donee  of  the  power, 
when  the  only  question  before  the  court 
was  as  to  the  value  of  the  estate  of  the 
donee,  was  held  not  conclusive  so  as  to 
prevent  a  subsequent  estimate  of  the 
value. 

It  was  admitted  in  O^Grady  v.  Wilmot 
[1916]  2  A.  C.  (Eng.)  231,  85  L.  J.  Gh. 
N.  S.  386,  114  L.  T.  N.  S.  1097,  32  Times 
L.  B.  456,  60  Sol.  Jo.  456,  that  property 
passing  by  virtue  of  a  power  of  appoint- 
ment was  subject  to  the  estate  tax,  the 
question  there  being  whether  the  prop- 
erty should  bear  the  tax  or  whether  it 
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should  be  paid  out  of  the  general  assets 
of  the  estate. 
See  Hill  v.  Treasurer,  ante,  337. 

{b)    Statute  enacted  after  creation  of 

power. 

Supplementing  note  in  33  L.E.A. 
(N.S.)  page  243. 

Where  a  power  of  appointment  is 
created  in  a  will  or  other  instrument  ef- 
fective before  the  enactment  of  an  in- 
heritance tax  statute,  it  is  apparent  that 
any  rights  that  have  become  vested 
thereunder  are  not  subject  to  the  tax. 
On  the  theory  that  certain  rights  are 
vested  subject  to  be  defeated  by  the  ex- 
ercise of  the  power,  considerable  discus- 
sion has  arisen  where  the  donee  of  the 
power  exercises  it  in  favor  of  a  party  or 
parties  who  would  have  taken  under  the 
original  instrument  had  the  power  of 
appointment  not  been  exercised. 

In  Re  Slosson  (1915)  216  N.  Y.  79, 110 
X.  £.  166,  the  testator,  by  a  will  pro- 
bated before  the  enactment  of  an  in- 
heritance or  transfer  tax  statute,  created 
a  trust  estate  and  gave  the  beneficiary 
the  power  to  dispose  of  the  trust  estate 
by  her  will,  and  provided  that  in  de- 
fault of  such  disposition  by  the  last  will 
and  testament  of  the  beneficiary  the 
trustees  should  pay  the  trust  estate  to 
those  who  would  receive  it  had  the  bene- 
Hciary  died  intestate  and  its  owner.  The 
beneficiary  disposed  of  about  two  thirds 
of  the  estate  in  equal  shares  to  her 
ehildren,  who  would  have  taken  it  under 
the  will  of  the  testator  in  default  of  the 
disposition  of  it  by  the  will  of  the  bene- 
ficiary, and  of  about  one  third  to  per- 
sons who  would  not  have  so  taken.  The 
children  elected  to  take  the  two  thirds 
nnder  the  will  of  the  testator  and 
not  under  that  of  the  beneficiary, 
and  it  was  held  that  they  had  such  right, 
so  as  to  relieve  the  transfer  of  the  tax. 
The  valid  disposition  of  a  part  of  the 
estate  by  the  donee  of  the  power  to  per- 
sons entitled  solely  through  such  dispo- 
sition does  not  destroy  the  right  of  the 
children  to  eleot  to  take  under  the  tes- 
tator's will. 

In  another  case  in  which  a  testator, 
who  left  a  widow  and  two  daughters, 
fave  his  residuary  estate  to  his  widow 
fur  life  and  expressly  authorized  and 
empowered  her  by  last  will  and  testa^ 
ment  to  give,  dispose  of,  and  divide  the 
said  estate  and  property  to  and  among 
his  children  and  descendants  in  such  pro- 
portions and  shares  as  in  her  judgment 
might  seem  best,  regard  being  had  to  the 
independent  property  they  might  have 
respectively  acquired;  he  then  provided 
that  on  the  death  of  his  widow,  in  the 


event  that  she  should  not  exercise  this 
power  of  disposition,  the  residue  and  re- 
mainder should  go  to  his  children  abso- 
lutely ;  and  it  was  further  provided  that, 
in  the  event  of  the  death  of  all  his  chil- 
dren and  descendants  in  the  lifetime  of 
his  wife,  all  his  property  should  go  to 
his  wife,  her  heirs  and  assigns  forever. 
One  of  the  daughters  of  the  testator  who 
survived  him  died  before  the  death  of 
his  widow,  unmarried  and  without  issue. 
The  testator's  widow  by  her  will,  ex- 
ecuted before  the  death  of  this  daughter, 
first  gave,  bequeathed,  and  appointed  to 
the  daughter  who  subsequently  survived 
the  sum  of  $125,000  out  of  the  remainder 
of  the  estate  of  the  testator,  and  then 
gave,  devised  and  bequeathed^  and  ap- 
pointed the  rest,  residue,  and  remainder 
of  her  own  estate  and  of  the  estate  of 
the  testator  to  her  two  daughters,  share 
and  share  alike,  and  to  their  descendants 
in  the  event  of  their  death,  or  of  the 
death  of  either  of  them,  leaving  descend- 
ants; and  in  the  event  that  either  daugh- 
ter should  predecease  her  mother  with- 
out issue  living  at  the  time  of  the  death 
of  the  mother,  then  the  surviving  daugh- 
ter was  to  take  all  of  the  remainder. 
Upon  the  death  of  the  testatrix  the  sur- 
viving daughter  was  held  to  take  by  vir- 
tue of  the  will  of  her  father,  and  not  by 
the  power  of  appointment  exercised  by 
her  mother,  and  therefore  the  transfer 
to  her  was  held  not  to  be  subject  to  the 
tax.  Laughlin,  Judge,  in  Re  Hoffman 
(1914)  161  App.  Div.  836,  146  N.  Y. 
Supp.  898,  on  which  opinion  this  decision 
was  af&rm^d  by  the  court  of  appeals  in 
(1914)  212  N.  Y.  604, 106  N.  E.  1034. 

It  has  been  held  that  where  the  person 
to  whom  the  estate  is  appointed  by  the 
donee  takes  no  more  under  the  exercise 
of  the  power  than  under  the  original  in- 
strument creating  the  power,  such  per- 
son takes  under  the  original  instrument, 
and  where  that  was  executed  and 
effective  before  the  enactment  of  the 
statute  the  transfer  to  him  is  not  tax- 
able; there  need  be  no  election  to  take 
under  the  original  instrument.  Re 
Chauncey  (1918)  102  Misc.  378,  168  N. 
Y.  Supp.  1019. 

But  if  the  person  in  whose  favor  the 
power  is  exercised  by  the  donee  takes 
more  than  he  w^ould  have  taken  under  the 
instrument  creating  the  power,  then  the 
transfer  is  subject  to  the  tax,  if  such 
person  takes  under  the  power.  Re 
Chauncey  (N.  Y.)  supra. 

In  Re*  Morgan  (1914)  164  App.  Div. 
854,  149  N.  Y.  Supp.  1022,  affirmed  with- 
out opinion  in  (1915)  215  N.  Y.  703,  109 
N.   E.   1084,   where  beneficiaries   desig- 
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nated  in  a  power  of  appointment  were  i 
the  same  as  those  designated  in  the  wnll  J 
creating  the  power  of  appointment  to 
take  in  default  of  the  exercise  thereof, 
and  took  the  same  estate  as  they  would 
have  taken  if  the  power  had  not  been 
exercised,  the  transfer  to  them  was  held 
not  taxable.  The  same  was  held  with 
reference  to  an  estate  taken  by  virtue  of 
a  deed  of  trust  under  which  the  cestui 
que  trust  had  power  of  appointment. 

In  order,  however,  that  there  may  be 
an  election  so  as  to  free  the  transfer 
from  the  tax  it  has  been  held  that  it 
must  clearly  appear  that  those  parties 
making  the  election  had  a  perfect  title 
to  the  estate  from  the  original  testator, 
without  the  power  of  appointment  exer- 
cised by  the  donee  thereof.  In  Re  King 
(1916)  217  N.  y.  358,  111  N.  E.  1060, 
the  testator  in  a  will  probated  before 
the  enactment  of  the  inheritance  tax 
statute  left  a  trust  fund  with  power  of 
appointment  in  the  beneficiary  in  favor 
of  her  children  and  their  issue,  or,  in 
case  she  had  not  child  or  issue,  as  she 
might  direct,  and  provided  that  in  de- 
fault of  such  appointment  the  fund  was 
to  go  to  "her  children  and  their  issue," 
or  in  case  she  left  no  "child  or  issue,"  or 
husband,  to  revert  to  the  estate  ot 
Charles  King  (the  testator),  "and  be  di- 
vided between  and  among  all  my  (his) 
other  surviving  children,  share  and  share 
alike  in  equal  proportions."  The  bene- 
ficiary exercised  the  power  of  appoint- 
ment in  a  will  in  favor  of  her  nephews 
who,  at  the  death  of  the  beneficiary, 
were  the  only  surviving  heirs  at  law  and 
next  of  kin  of  their  grandfather  the  tes- 
tator.  The  court  held  that  thev  did  not 
so  clearly  take  under  the  designation 
"children"  in  the  will  of  the  original  tes- 
tator as  not  to  have  received  something 
additional  by  the  power  of  appointment. 
The  court  states:  "Their  title  was  per- 
fected to  the  extent  that  it  was  not  left 
to  depend  upon  the  correct  application 
of  shifting  rules  of  interpretation  which 
sometimes  include  grandchildren  in  and 
sometimes  exclude  them  from  the  term 
'children.'  The  only  'reason  of  the 
thing'  which  demands  that  the  word 
'children'  should  include  'grandchildren' 
in  this  case  is  that  if  respondents  are  so 
included  by  a  strained  application  of  the 
law  of  wills  the  transfer  to  them  may 
escape  taxation.  The  reason  is  not  con- 
vincing." The  transfer  was  accordingly 
held  subject  to  taxation. 

A  transfer  by  a  deed  given  by  the 
donee  and  effective  in  his  lifetime,  in 
pursuance  of  a  power  of  appointment 
created  by  a  testator  prior  to  the  enact- 
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ment  of  the  Transfer  Tax  Statute,  was 
held  not  to  be  a  taxable  transfer  in  Re 
Wendel  (1917)  181  App.  Div.  126,  168 
N.  Y.  Supp.  297.  In  this  case  the  testa- 
tor devised  to  his  son  certain  lots  and  au- 
thorized him  to  appoint  said  real  estate 
to  and  amongst  his  lawful  issue,  or  to  his 
sisters  or  their  issue,  as  he  might  think 
fit,  by  deed  or  will,  and  provided  that  in 
default  of  appointment  the  lots  should 
go  to  the  son's  lawful  issue  and,  if  he 
should  leave  no  issue,  then  to  the  sisters, 
their  heirs  and  assigns.  The  court  fur- 
ther states  that  the  sisters  had  a  vested 
interest  under  the  will,  and,  "as  their 
interest  was  thus  vested,  it  was  not  sub- 
ject to  a  transfer  tax." 

See  Re  Luques,  supra,  1.  a,  2,  (b). 

(c)    In  case  of  nonresidents. 

Supplementing  note  in  33  L.R.A. 
(N.S.)  page  248. 

Stocks  and  bonds  belonging  to  a  trust 
estate  and  situated  in  a  foreign  state, 
but  in  which  a  resident  is  a  cestui  que 
trust  with  power  of  appointment,  have 
been  held  to  pass  under  the  donee's  will 
on  the  exercise  of  the  power,  and  auch 
transfer  is  taxable  under  a  statute  pro* 
viding  that  whenever  any  persons  shall 
exercise  a  power  of  appointment  derived 
from  any  disposition  of  property  made 
either  before  or  after  the  passage  of  this, 
act,  such  appointment,  when  made,  shall 
be  deemed  a  transfer  taxable  under  the 
provisions  of  this  act  in  the  same  man- 
ner as  though  the  property  to  which  suck 
appointment  relates  belonged  absolutely 
to  the  donee  of  such  power,  and  had  been 
bequeathed  or  devised  by  such  donee  by 
will.  State  ex  rel.  Smith  v.  Probate  Ct. 
(1914)  124  Minn.  508,  50  L.R.A.(N.S.> 
262,  145  N.  W.  390,  Ann.  Cas.  1915B,. 
861. 

On  the  contrary,  under  a  similar  stat- 
ute, in  Walker  v^  Treasurer  (1915)  221 
Mass.  600,  109  N.  E.  647,  personal  prop- 
erty bequeathed  to  a  nonresident  trustee- 
by  a  nonresident  decedent,  and  always 
situated  in  a  foreign  state,  was  held  not 
subject  to  a  transfer  tax,  although  the 
donee  of  the  power  of  appointment  was  a. 
resident  of  the  state  of  Massachusetts 
and  there  exercised  the  power  in  a  will 
probated  in  that  state.  The  court  states 
that  "no  privilege  by  which  the  property 
passes,  whether  by  exercise  of  the  pow- 
er or  by  failure  to  exercise  it,  is  con- 
ferred by  the  law  of  this  commonwealth. 
Hence,  no  commodity  exists  here  on 
which  the  tax  can  be  levied.  By  resort 
to  the  courts  of  Maryland  [the  state 
where  the  trust  existed]  all  questions  as 
to  the  succession  of  this  trust  estate  will 
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be  determined  without  invoking  the  law 
of  Massachusetts.  .  .  .  There  is  noth- 
ing in  this  commonwealth  upon  which 
[the  Inheritance  Tax  Act]  can  oper- 
ate/' 

In  Re  Warden  (1916)  94  Misc.  563, 
157  N.  T.  Supp.  1111,  a  transfer  of  prop- 
erty consisting  of  bonds  and  mortgages 
on  real  estate  in  New  York,  by  virtue  of 
the  ezereise  of  a  power  of  appointment 
under  the  will  of  a  nonresident  donor  by 
a  nonresident  donee,  was  held  subject  to 
the  transfer  tax  where  the  bonds  were 
physieally  located  within  the  state  of 
New  York. 

A  transfer  of  shares  of  stock  in  a 
domestic  corporation  by  virtue  of  a  pow- 
er of  appointment  exercised  by  a  non- 
resident donee  under  the  will  of  a  resi- 
dent testator  has  been  held  subject  to  an 
inheritance  tax,  even  though  the  cer- 
tificates of  stock  or  shares  were  in  the 
possession  of  trustees  domiciled  in  a 
foreign  state,  and  although  the  shares  of 
stock  were  held  by  a  corporation  which 
was  created  by  the  trustees  in  a  foreign 
state  for  the  purpose  of  avoiding  double 
taxation.  Gardiner  v.  Treasurer  (1916) 
225  Mass.  355,  n4  N.  E.  617. 

See     Bullen  v.  Wisconsin,  infra.  III. 

11.  f^resent    ttixahiUty    under    donor*8 

Will. 

Supplementing  note  in  33  L.R.A.(N.S.) 
page  248. 

See  Re  Tillinghast,  supra,  I.  b,  2,  (a). 

In  Re  Dimock  (1918)  168  N.  Y.  Supp. 
584,  it  is  held  that  where  a  power  of  ap- 


pointment has  been  exercised  by  the 
donee  thereof,  the  property  subject  to  its 
exercise  is  no  longer,  for  transfer  tax 
purposes,  a  part  of  the  estate  of  the 
donor  of  the  power,  and  cannot  be  the 
subject  of  adjudication  in  a  transfer 
tax  proceeding  upon  his  estate. 

til.  Power  of  appointment  reserved  hy 

grantor. 

See  note  in  33  L.R.A.(N.S.)  page  250, 
for  discussion  of  this  question. 

In  Bullen  v.  Wisconsin  (1916)  240  XJ. 
S.  625,  60  L.  ed.  830,  36  Sup.  Ct.  Rep. 
473,  it  was  held  that  a  fund  represented 
by  stocks,  bonds,  and  notes  kept  in  a 
state  other  than  that  where  the  dece- 
dent resided,  which  he  conveyed  upon 
certain  trusts  to  a  trust  company  of 
such  other  state,  reserving  to  himself  an 
absolute  power  of  control  which  he  exer- 
cised during  his  life  by  a  revocation 
(followed  by  a  second  conveyance  to  the 
trust  company  uf>on  the  same  terms), 
and  by  taking  the  whole  income  for 
himself,  may  be  subjected  to  an  inherit- 
ance tax  in  the  state  of  his  domicil  with- 
out violating  the  14th  Amendment  or  the 
contract  clause  of  the  Federal  Constitu- 
tion. 

JV.  Miscellaneous  cases., 

See  note  in  33  L.R.A.(N.S.)  page  250, 
for  miscellaneous  cases  on  the  inherit- 
ance or  succession  tax  upon  property 
covered  by  power  of  appointment. 

W.  A.  E. 


MASSACHtlSKTTS     SUPREME3    JUDI- 
ClAIi   COURT. 

ALFRED  C.  \aXTON,  Admr.,  etc.,  of  Wil- 
liam H.  Weston,  Deceased. 

V. 

MARLAND  L.  PRATT  et  a1. 

(228  Mass.  468,  117  N.  E.  919.) 

Will  —  bequest  subject  to  payment  of 
deblfl. 

1.  A  bequest  in  satisfaction  of  an  oMiga- 
tion  to  hold  the  legatee  harmless  upon  a, 
cuntract  for  stock  in  a  corporation  is,  so 
far  a8  it  is  payable  out  of  testator's  own 
e>tate  or  general  assets,  subject  to  the  pay- 
ment of  testator's  debts. 
For  other  cases,  sec  Wills,  III.  I,  in  Dig.  i 

/-.5?  y.  B. 

Xote-  — For  property  covered  by  power 
of  appointment  as  assets  of  donee's  estate, 
see  annotation  following  this  case,  post, 
346. 


Power  —  exercised  by  donee  —  assets 
for  payment  of  debts. 

2.  The  exercise  of  a  power  of  appoint- 
ment by  an  insolvent  in  favor  of  one  whom 
hv  has  undertaken  to  reimburse  money  paid 
for  corporate  stock  renders  the  fund  so  up- 
pointed  assets  of  the  estate  for  the  benedt 
of  creditors  in  which  the  appointee  must 
share  pro  rata,  although  the  appointment 
was  made  in  accordance  with  a  contract 
executed  when  the  stock  was  sold. 
For   other   cases,   see   Bowers,    I.   in   Dig, 

1-52  JV.  8. 

(November  27,  1917.) 

RKPOKT  by  the  Supreme  Judicial  Court 
•  for  Suffolk  County  for  determination 
by  the  full  court  of  questions  arising  upon 
appeal  by  defendant  Pratt  from  a  decree 
in  favor  of  plaintiff  in  a  suit  for  instruc- 
tions as  to  the  claim  of  defendant  under 
an  appointment  made  in  the  will  of  William 
H.  Weston,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  Hollis  R.  Bailey  and  John  H.  . 
Stone,  for  defendant  Pratt: 

The  testamentary  appointee  of  property 
should  not  lose  his  natural  and  logical 
rights  without  fault  of  his  and  without 
negligence  on  his  part. 

Townshend  v.  Windham,  2  Ves.  Sr.  9,  28 
Eng.  Reprint,  6;  Crawford  v.  Langmaid, 
171  Mass.  309,  5Q  N.  E.  606;  Harmon  v. 
Weston,  215  Mass.  242,  102  N.  E.  470; 
Fleming  v.  Buchanan,  3  DeG.  M.  &  G. 
•97Q,  43  Eng.  Reprint,  382,  22  L.  J.  Ch.  N. 
S.  886;  O'Donnell  v.  Barbey,  129  Mass. 
453;  OIney  v.  Balch,  154  Mass.  318,  28  N. 
E.  258;  Emmons  v.  Shaw,  171  Mass.  410,  50 
N.  E.  1033;  Raymond  v.  Com.  192  Mass. 
486,  78  N.  E.  514;  Dexter  v.  Atty.  Gen. 
224  Mass.  215,  112  N.  E.  946;  Patterson 
V.  Lawrence,  83  Ga.  703,  7  L.R.A.  143, 
10  S.  E.  365;  Wales  v.  Bowdish,  61  Vt.  23, 
4  L.R.A.  819,  17  Atl.  1000;  Jenkins  v. 
Weston,  200  Mass.  488,  86  N.  E.  955; 
Sparhawk  v.  Cloon,  125  Mass.  263;  Pacific 
Nat.  Bank  v.  Windram,  133  Mass.  175; 
Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
170,  43  Am.  Rep.  504;  Re  Power  [1901]  2 
€h.  659,  70  L.  J.  Ch.  N.  S.  778,  86  L,  T. 
N.  S.  400,  49  Week.  Rep.  678;  Jones  v. 
Clifton,  101  U.  S.  225,  25  L.  ed.  908;  Re 
Dodson  [1907]  1  Ch.  284,  76  L.  J.  Ch.  N.  S. 
182,  96  L.  T.  N.  S.  254;  Re  Guedalla 
[1905]  2  Ch.  331,  54  Week.  Rep.  77,  75  L. 
J.  Ch.  N.  S.  52,  94  L.  T.  94,  12  Manson, 
592,  17  Harvard  L.  Rev.  189,  190. 

The  surety  company  can  only  stand  as 
s  general  creditor  of  the  estate  of  William 
H.  Weston,  remaining  after  the  prior  claims 
of  the  defendant  Pratt  are  satisfied. 

Harmon  v.  Weston,  216  Mass.  242,  102 
N.  E.  470. 

Mr.  Alfred  C.  Vinton,  administrator, 
pro  88. 

Messrs.  Hutchlns  &  Wheeler  for  de- 
fendant American  Surety  Company. 

Mr.  W.  C.  Cogswell  for  defendants  Jen- 
Icins  et  al. 

Braley,  J.,  delivered  the  opinion  of  the 
court : 

The  residuary  clause  of  Nathaniel  Wes- 
ton's will  as  modified  by  the  codicil,  after 
making  certain  bequests  to  his  uncle  and 
hia  uncle's  daughters,  provided  that  the 
"residue  is  to  be  invested,  and  the  income 
to  be  paid  to  my  nephews,  Edward  S.  Wes- 
ton, Henry  E.  Weston,  and  William  H. 
Weston,  during  their  lives.  As  each  nephew 
dies  the  share  in  the  principal  from  which 
he  derived  his  income  shall  be  paid  over 
to  his  issue,  or  in  default  of  issue  to 
whomsoever  he  mav  bv  will  devise  and  be- 
quest  the  same,  or  order  it  to  be  paid 
over  to.  And  in  default  of  issue  and  a 
testamentary  disposal  of  the  same,  to  my 
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heirs  at  law.  If  issue  take,  they  take  in 
the  same  manner  as  if  the  deceased  had 
died  intestate,  possessed  of  the  same." 

William  H.  Weston  died  without  issue, 
and  exercised  the  power  of  appointment  as 
follows:     "I  give  and  bequeath  to  Marland 
L.  Pratt  of  said  Boston,  so  much  of  my 
estate,  real  and  personal,  and  so  much  of 
the  estate,   real  and  personal,   over  which 
I  have  power  of  testamentary  disposition 
under  the  will  of  the  late  Nathaniel  Weston, 
as  may  be  necessary  to  make  up  the  whole, 
or  any  balance  then  outstanding  and  not 
repaid,  of  the  sum  of  twenty-five  thousand 
dollars,  invested  by  said  Pratt  in  the  Crows 
Nest  Mining  Company's  capital  stock,  for 
which    investment   Henry   E.    Weston    and 
myself  became  guarantors  under  the  terms 
of  a  memorandum  of  agreement  made  and 
entered   into  by   and  between   said  Henry 
E.  Weston  and  myself  of  the  first  part  and 
said  Marland  L.  Pratt  of  the  second  part 
dated   the   first   day   of   May,    A.    o.    1897, 
together  with  accrued  interest  unpaid  there- 
on at  six  per  centum  as  in  said  agreement 
mentioned;  hereby  making  said  devise  and 
bequest  a  first  charge  upon  my  said  estate 
after  the  payment  of  my  funeral  and  testa- 
mentary expenses,  and  directing  my  exec- 
utor hereinafter  named  to  ascertain   what 
amount  is  so  outstanding  and  not  repaid 
upon   said   investment   up   to  the  date   of 
the  probate  of  my  will,  and  as  soon  as  pos- 
sible  to   realize   the   amount   so   found   to 
be  outstanding  and  not  repaid  out  of  my 
estate,   with   power  to  sell   and  convey   so 
much  of  my  real  estate  as  may  be  necessary 
for  that   purpose  after  the   exhaustion   of 
my  personal  estate,  and  to  pay  said  amount 
to  said  Marland  L.  Pratt." 

The  estate,  however,  having  been  repre- 
sented to  be   insolvent  and  commissioners 
having    been    appointed    under    Rev.    Laws, 
chap.  142,  §  2,  whose  report  is  now  pend- 
ing for  confirmation,  the  plaintiff  asks  to 
be    instructed    whether    as    administrator 
with  the  will  annexed  he  shall  pay  to  Pratt 
the  donee's  share  of  the  principal  in  whole 
or  in   part,  which  has  been  received   from 
the    trustee    under    the    donor's    will,    or 
whether    this   share   has   become  assets    of 
the  estate  for  the  benefit  of  creditors.     It 
is  settled  that  by  the  exercise  of  the  power 
the  property,  if  necessary,  could  be  applied 
in  satisfaction  of  the  donee's  debts.    Clapp 
V.  Ingraham,  126  Mass.  200;  Tuell  v.  Hur- 
ley,  206  Mass.  65,   91   N.   E.   1013;    Minot 
V.  Treasurer   (Minot  v.  Stevens)   207  Mass. 
588,   33   L.R.A.(N.S.)    236,   93  N.   E.   973; 
Walker  v.  Treasurer.  221  Mass.   600,   602, 
603,  109  N.  E.  647;  Gardner  v.  Treasurer. 
225   Mass.   355,   114  N.   E.   617:   Clarkp   v. 
Treasurer;    226   Mass.    301,   L.R.A,    1917D, 
800,  115  N.  E.  416.     Tlie  origin  of  the  rule 
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in  equity  and  its  application  are  referred 
tO;  and  commented  on,  in  Clapp  v.  Ingra- 
bam,  where  it  was  said  that,  although 
title  passes  under  the  will  of  the  donor, 
yet  the  rule  cannot  be  set  aside,  "because 
of  doubts  of  the  technical  soundness  of  the 
reasons  on  which  it  was  originally  estab- 
lished." A  very  full  discussion  may  be 
found  in  (yGrady  v.  Wilmot  [1916]  2  A. 
C.  231,  246,  247,  270,  85  L.  J.  Ch.  N.  S. 
3S6,  114  L.  T.  N.  S.  1097,  32  Times  L.  R. 
456,  60  Sol.  Jo.  456.  It  has  become  a  rule 
of  property,  and  having  been  unchallenged 
tor  nearly  forty  years,  we  cannot  agree  with 
the  defendant  that  it  should  be  overset. 
Boston  Safe  Deposit  &  T.  Co.  v.  Collier,  222 
Mass.  390,  395,  396,  111  N.  E.  163.  But, 
as  he  further  contends  the  rule  applies  only 
to  gratuitous  appointees,  and  that  being 
an  appointee  for  value,  he  is  entitled  to  the 
bequest  notwithstanding  the  insolvency  of 
the  estate,  the  business  relations  of  the 
parties  referred  to  in  the  will,  which  led 
to  the  bequest,  are  important.  The  de- 
fendant not  only  admits,  but  joins  in,  all 
the  material  allejations  of  the  bill,  from 
which,  as  well  as  from  the  agreed  facts,  it 
appears,  that  the  donee  and  Henry  £.  Wes- 
ton executed  an  agreement  under  seal  recit- 
ing that  the  Westons  were  promoting  the 
organization  of  a  corporation  to  operate 
a  gold  mine,  and  agreed  when  the  corpora- 
tion was  organized  to  deliver  to  him  proper- 
ly signed  and  executed  "12,000  shares  of 
the  capital  stock,  fully  paid  and  nonassess- 
able, for  the  stun  of  J|25,000.''  They  also 
jointly  and  severally  covenanted  to  save 
him  harmless  thereon,  and,  further  to  se- 
cure the  defendant  for  his  investment,  guar- 
anteed the  payment  of  the  money  with 
interest  at  6  per  cent  per  anum  payable 
annually,  the  principal  sum  to  be  repaid 
within  three  years  from  the  date  of  the 
agreement.  It  was  further  stipulated  that 
''as  security  as  aforesaid,  each  of  the  said 
Westons  to  make  in  due  form  a  last  will 
and  testament  devising  and  bequeathing 
the  property  over  which  they  have  a  power 
of  disposition  as  provided  in  said  will 
of  Nathaniel  Weston,  to  said  Pratt  to 
an  amount  sufficient  to  pay  and  discharge 
the  liability  assumed  by  the  parties  of  the 
first  part,  and  not  to  alter  said  bequests 
to  him  until  said  Pratt  shall  have  been  paid 
his  original  investment.*' 

The  defendant  therupon  made  the  in- 
vestment, subsequently  increased  by  the 
amounts  shown  in  the  supplemental  agree- 
ments, which,  while  guaranteeing  repay- 
ment, contained  no  provision  that  the  power 
of  appointment  should  be  security  therefor. 
The  defendant  paid  for  all  the  stock  he 
agreed  to  take,  but  the  Westons,  with  the 
exception  of  two  small  payments,  failed  to; 


pay  either   the  interest,  or  to  refund  the 
sums  invested. 

The  capital  stock  having  become  worth- 
less, as  the  company  eventually  failed  and 
the  corporation  was  dissolved,  the  defend- » 
ant  could  have  sued  at  law  for  reimburse- 
ment  of  the  amounts,  with  interest.  Elliot 
V.  Hayes,  8  Gray,  164.  But  he  could  not 
have  maintained  a  bill  in  equity  to  compel 
specific  performance  of  so  much  of  the 
agreement  as  relates  to  the  exercise  of  the 
power,  or  if  a  will  had  been  duly  executed  in 
conformity  with  the  agreement,  to  enjoin 
its  revocation.  Crawford  v.  Langmaid,  171 
Mass.  309,  50  N.  E.  606;  Farmers'  Loan  &. 
T.  Co.  V.  Mortimer,  219  N.  Y.  290,  114  N.  E. 
389.  Nor  could  the  property,  if  the  agree- 
ment were  not  performed,  be  charged  w^ith  a 
trust  in  favor  of  the  defendant.  Wilks  v. 
Burtis,  60  Md.  64.  And  if  the  power  had  not 
been  exercised,  the  defendant's  only  remedy 
would  have  been  an  action  for  damages  if 
the  donee's  estate  had  been  solvent.  Cro- 
fut  V.  Layton,  68  Conn.  91,  35  Atl.  783. 

It  is  settled,  that,  in  so  far  as  the  bequest 
is  made  payable  from  the  testator's  own 
estate  or  general  assets,  it  would  be  subject 
to  the  payment  of  debts.  Harmon  v.  Wes- 
ton, 215  Mass.  242,  248,  102  N.  E.  470, 
and  cases  cited. 

The  testamentary  power,  however,  could 
not  be  exercised  before  the  time  intended 
by  the  donor  of  the  power,  and  the  will  of 
the  donee,  who  had  been  given  absolute  do- 
minion over  the  power,  speaks  only  at  his 
death.  Sewall  v.  Wilmer,  182  ^lass.  131, 
134:  Whipple  v.  Fairchild,  139  Mass.  262, 
30  N.  E.  89;  Cnrley  v.  Lynch,  206  Mass. 
289,  92  N.  E.  429.  If  the  power,  then,  had 
remained  unexecuted,  the  issue  of  the  donee, 
if  any,  or  upon  failure  of  such  issue,  the 
heirs  at  law  of  the  donor,  would  have  come 
into  possession  of  the  property.  But  hav- 
ing been  executed,  and  his  estate  being  in- 
solvent, the  property,  as  we  have  said,  be- 
came assets  to  be  applied  in  payment  of 
debts,  which  are  to  be  ascertained  as  of 
the  date  of  his  death.  Williams  v.  Ameri- 
can Bank,  4  Met.  317,  322,  323;  Rev.  Laws, 
chap.  142.  We  find  nothing  affecting  this 
principle  in  Patterson  v.  Lawrence,  83  Ga. 
703,  7  L.R.A.  143,  10  S.  E.  355,  cited  and 
relied  on  by  the  defendant.  The  court  ex- 
pressly says,  "It  is  not  shown  that  deceased 
did  not  have  sufficient  assets  to  pay  plain- 
tiff's claim,"  and  "whether  the  execution  of 
a  g^ieral  power  of  appointment  would  con- 
vert an  estate  into  assets  in  equity  for  the 
payment  of  debts"  is  not  decided.  The 
defendant,  moreover,  held  no  security  which 
upon  the  death  of  the  debtor  he  could  apply 
in  satisfaction  of  his  claim,  but  takes  under 
the  vvill  even  if  the  donee  used  the  power 
in  satisfaction  of  the  demands  of  a  particu- 


L.R.A.1918D. 


346 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


lar  creditor  to  whom  he  had  guaranteed  re- 
imbursement if  the  investment  resulted  in 
.1  loss.  New  York  Mut.  L.  Ins.  Co.  v.  Ever- 
ett, 40  N.  J.  Eq.  345,  3  Atl.  126;  Taylor 
V.  Allhusen  [1905]  1  Ch.  529,  74  L.  J.*^Ch. 
*N.  S.  350,  53  Week.  Rep.  523,  92  L.  T. 
JSr.  S.  382;  O'Grady  v.  Wilmot  [1916]  2 
A.  C.  231,  264;  85  L.  J.  Ch.  X.  S.  386, 
114  L.  T.  N.  S.  1097,  32  Times  L.  R.  456,  60 
Sol.  Jo.  456.  And  when  all  the  assets  are 
marshaled,  as  they  must  be,  for  the  pay- 
ment of  debts,  the  defendant's  bequest, 
whether   treated   as   a  gift   or   as  a   pref- 


erential appointment,  must  abate,  even 
to  the  point  of  extinction,  leaving  him 
to  share  with  all  the  testator's  creditors, 
among  whom  distribution  is  to  be  made 
as  the  court  of  probate  may  determine. 
Rev.  Laws,  chap.  142;  Tuell  v.  Hur- 
ley, 206  Mass.  65,  91  N.  E.  1013;  Fleming 
v.  Buchanan,  3  De  G.  M.  &  G.  976,  43  Eng. 
;  Reprint,  382,  22  L.  J.  Ch.  N.  S.  886;  Bevfus 
■v.  Lawley  [1903]  A.  C.  411,  72  L.  J.'Ch. 
X.  S.  781,  89  L.  T.  N.  S.  309.  The  decree 
of  the  single  justice,  beihg  in  conformity 
with  these  views,  should  be  affirmed. 


Annotatioii — Property  covered   by  power  of  appomtmait  of  assets  of 

donee's  estate. 


Ordinarily,  property  in  which  a  per- 
son has  a  mere  power  of  appointment  is 
not  his  absolute  property.  The  excep- 
tional case  in  which  it  is  the  absolute 
estate  of  the  donee  is  not  within  the 
scope  of  this  note.^ 

Ifo  exercise  of  the  povrev* 

It  is  well  settled  that  the  ordinary 
poAver  of  appointment  vests  no  such  es- 


tate in  the  donee  as  to  make  it  assets  of 
his  estate  and  entitle  the  donee's  cred- 
itors to  subject  the  property  covered 
thereby  to  their  claims,  in  the  absence  of 
an  exercise  of  the  plbwer.*  Eqnity  will 
not  aid  creditors  in  ease  of  nonexeeution 
of  the  power.'  But  it  has  been  held  that 
a  defective  execution  of  a  power  to*  a 
husband  to  make  a  jointnre  on  his  wife 
by  deed  under  his  hand  and  seal  will  be 


1  In  London  Chartered  Bank  v.  Lempriere 
(1873)  9  Moore  P.  C.  C.  N.  S.  426,  17.  Eng, 
Reprint,  574,  where  property  was  conveyed 
in  trust  to  a  married  woman  for  her  sep- 
arate use  for  life,  with  remainder  as  she 
should,  notwithstanding  her  coverture,  by 
deed  or  will  appoint,  with  remainder  to  heV 
executors  or  administrators,  it  is  stated 
that  '*their  Lordships  are  satisfied  that,  on 
the  weij<ht  of  authority  and  on  principle, 
the}'  ought  to  treat  this  as  what  in  common 
s«  nse,  and  to  common  apprehension,  it  would 
be, — an  absolute  gift  to  the  sole  and  sep- 
arate use  of  the  lady." 

Money  appointed  to  the  husband  of  the 
donee,  "to  be  employed  by  him  to  such 
charitable  uses,  or  other  purposes  and  in- 
tents, as  he  should  think  fit,"  was  held  to 
become  the  property  of  the  husband  ab- 
solutely, so  as  to  be  a  part  of  his  estate 
and  subject  to  the  payment  of  his  debts 
upon  his  death,  to  the  exclusion  of  devisees 
to  whom  the  husband  directed  the  money 
to  he  paid.  Hinton  v.  Toye  (1739)  1  Atk. 
465,  26  Eng.  Reprint,  296. 

The  power  to  create  remainder  after  life 
estate  with  absolute  power  of  disposal  is 
discussed  in  the  note  to  Steiff  v.  Seibert,  6 
L.R.A.(X.S,)  1186,  and  the  supplement 
tliereto,  to  the  case  of  Chewning  v.  Eason, 
39  L.R.A.(X.S.)    805. 

«Knowles  v.  Dodge  (1881)  1  Mackey  (D. 
C.)  66  (dictum).  See  Duncanson  v.  Man- 
son,  infra,  note  3. 

Oilman  v.  Bell  (1881)  99  111.  144.  holding 
property  devised  in  trust  to  a  wife  for  the 
life  of  her  husband,  with  power  of  appoint- 
ment in  the  husband,  not  subject  to  the 
claims  of  creditors,  where  the  husband  did 
not  exercise  the  power  of  appointment. 
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Harrison  v.  Battle  (1835)  21  N.  C.  (1 
Dev.  &  B.  Eq.)  213  (dictum);  Arnold  v. 
Southern  Pine  Lumber  Co.  (1909)  58  Tex. 
Civ.  App.  186,  123  S.  W.  1162  (dictum). 

Harrington  v.  Harte  (1784)  1  Cox,  Ch. 
Cas.  131,  29  Eng.  Reprint,  1094,  holding 
the  administrator  not  entitled  to  the  prop- 
erty; Holmes  v.  CoghiU  (1802)  7  Ves.  Jr. 
499,  32  Eng.  Reprint,  201,  affirmed  in 
(1806)  12  Ves.  Jr.  206,  33  Eng.  Reprint,  79, 
8  Revised  Rep.  323,  21  Eng.  Rul.  Cas.  577. 

In  passing  upon  the  right  of  the  estate 
of  a  deceased  member  of  a  fraternal  benefit 
society  to  the  proceeds  of  a  benefit  certifi- 
cate held  by  the  decedent  and  payable  to 
his  wife,  who  had  predeceased  him,  no  fur- 
ther designation  of  a  beneficiary  having 
been  made,  the  court,  in  Supreme  Colony, 
U.  0.  P.  F.  V.  Towne  (1914)  87  Conn.  644, 
89  Atl.  264,  Ann.  Cas.  1916B,  181,  after 
stating  that  the  decedent  had  the  power  to 
designate  to  whom  the  death  benefit  should 
be  paid,  and  also  the  power  to  substitute 
a  new  beneficiary,  states  that  "a  mere 
power  of  appointment  is  not  an  asset  in  the 
donee  of  the  power,  and  conveys  no  title 
to  or  interest  in  the  property  conveyed  (2 
Co.  Litt.  235b),  and,  unexercised  by  the 
donee  prior  to  his  death,  becomes  wholly 
inoperative." 

The  heirs  of  a  donee  of  a  power  of  ap- 
pointment, to  whom  the  estate  was  to  go 
in  default  of  appointment,  were  held  en- 
titled to  the  estate  in  preferenee  to  a  cred- 
itor of  the  donee  to  whom  the  donee  had 
mortgaged  the  same  within  his  lifetime. 
Bentham  v.  Smith  (1839)  Cheves,  Eq.  (S. 
C.)    33,  34  Am.  Dec.  599. 

8  It  is  stated  obiter  in  Duncanson  v.  Man- 
son   (1894)  3  App.  D.  C.  260,  that  this  haa 
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Bapplied.^  It  is  stated  in  one  case  that 
"no  title  or  interest  in  the  thing  vests  in 
the  donee  of  the  power  until  he  exercises 
the  power.  It  is  virtually  an  offer  to 
him  of  the  estate  or  fund,  that  he  may 
receive  or  reject  at  will,  and  like  any 
other  offer  to  donate  property  to  a  per- 
son, no  title  can  vest  until  he  accepts  the 
offer;  nor  can  a  court  of  equity  compel 
him  to  accept  the  property  or  fund 
against  his  will,  even  for  the  benefit  of 
creditors."  * 

This  rule  has  been  approved  in  the 
case  of  a  trust  in  property  with  power 
of  appointment  remaining  in  the  creator 
of  the  trust,  and  it  is  held  that  the  mere 
right    to   exercise    a   power   cannot    be 


reached  by  creditors  of  the  donee  of  the 
power,  who  was  also  the  creator  of  the 
trust."  This  general  question  of  reach- 
ing property  conveyed  by  a  debtor  is  not 
considered  in  the  present  note. 

Power  ezeroisecL 

It  is  well  settled  that  the  property 
covered  by  a  general  power  of  appoint- 
ment is,  in  equity,  subject  to  claims  of 
the  donee's  creditors  where  the  donee  has 
exercised  the  power,  and  appointed  it  to 
volunteers;  the  property  thus  becomes 
assets  of  the  donee's  estate,  and  the  ap- 
pointee takes  subject  to  claims  of  the 
creditors.''  There  is  some  authority  in 
the  English  cases  to  the  effect  that  in  the 


been  the  subject  of  some  contrariety  of 
opinion,  that  is,  whether  the  equity  doea 
not  attach  as  well  in  eases  of  nonexecution 
as  in  cages  of  the  actual  execution  of  gen- 
eral powers.  Referring  to  the  case  at  bar, 
the  court  continued:  "In  this  case  the 
equity  is  very  atrong  in  favor  of  the  cred- 
itors of  the  donee  of  the  power.  She  pur- 
chased the  estate  and  paid  the  full  price 
therefor  out  of  her  own  separate  fund,  and 
the  reservation  of  the  general  power  of 
appointment  enabled  her  to  dispose  of  the 
estate  to  whom  she  pleased, — to  herself  or 
to  any  other  person;  and  hence  the  proper- 
ty, the  subject  of  such  general  power,  has 
been  regarded,  both  by  legislatures  and  the 
courts  of  equity,  as  a  proper  fund  for  the 
payment  of  the  debts  of  the  donee  of  such 
power."  But  see  Knowles  v.  Dodge,  infra, 
note  7. 

See  Price  v.  Cherbonnier  (1906)  103  Md. 
107,  63  Atl.  200,  infra,  note  20. 

♦  Toilet  V.  Toilet  (1728)  2  P.  Wms.  489, 
^  Bng.  Reprint,  828,  holding  that,  where 
4L  husband  who  has  power  to  make  a  joint- 
ure on  his  wife  by  deed  devises  part  of  the 
lands  by  will,  equity  will  aid  the  defective 
execution,  the  court  stating  that,  "where 
there  is  a  defective  execution  of  the  power, 
be  it  either  for  payment  of  debts  or  pro- 
riaion  for  a  wife  or  children  unprovided 
for,"  a  defect  will  be  supplied. 

An  opinion  is  expressed  in  Holmes  v.  Cog- 
hill  (1802)  7  Ves.  Jr.  499,  32  Eng.  Reprint, 
201,  affirmed  in  (180(5)  12  Ves.  Jr.  207,  33 
Eng.  Reprint,  70,  8  Revised  Rep.  323,  21 
Eng.  Rul.  Cas.  577,  that  equity  will  aid  a 
defective  execution. 

The  court  in  Bentbam  v.  Smith  (S.  C.) 
supra,  in  diseussing  the  power  of  equity  to 
aid  In  the  execution  of  a  power  of  appoint- 
ment, cites  the  rule  from  Story,  1  Story,  Eq. 
13th  ed.  §  173,  to  the  effect  that,  if  a  power 
ought  to  be  executed  by  a  will,  and  the 
donee  of  the  power  should  execute  a  con- 
veyance of  the  estate  by  an  absolute  deed, 
it  will  be  invalid  because  such  a  conveyance, 
if  it  availed  to  any  pur])ose,  must  avail  to 
the  immediate  destruction  of  the  power, 
since  it  would  no  longer  be  revocable  as  a 
will  would  be. 

As  to  what  is  a  sufficient  execution  by 
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will  of  a  power  of  appointment,  see  note 
to  Lane  v.  Lane,  64  L.R.A.  849. 

» Oilman  v.  Bell   (1881)   99  III.  144. 

«  Crawford  v.  Langmaid  (1898)  171  Mass. 
300,  50  N.  E.  600.  It  does  not  expressly 
appear  whether  the  creditor  who  was  seek- 
ing to  subject  the  property  to  the  payment 
of  his  claim  was  a  creditor  at  the  time  of 
the  execution  of  the  trust  deed.  The  trial 
court  found  that  the  conveyanoeg  wore  not 
made  with  any  actual  intent  to  defraud 
either  the  plaintiff  or  any  other  creditor 
by  covering  up  or  concealing  property  from 
him  or  them,  but  were  made  without  any 
valuable  consideration  therefor,  for  the  pur- 
pose of  securing  the  property  to  the  crea- 
tor of  the  trust  and  her  heirs  by  rendering 
it  impossible  for  her  to  sacrifice  it  to  the 
importunity  of  a  spendthrift  son.  It  was 
further  found  that  she  had  received  from 
the  trustees  all  the  future  Income  for  a 
long  time  to  come,  and  had  spent  it  for  the 
benefit  of  her  .son. 

A  trustee  in  bankruptcy  was  held  not 
entitled  to  recover  as  assets  of  the  bank- 
rupt estate,  property  w^hich  the  banknipt 
had  conveyed  to  his  wife  retaining  in  him- 
self power  of  revocation  and  appointment, 
where  no  appointment  or  revocation  had 
been  made.  Jones  v.  Clifton  (1879)  101 
U.  S.  225,  25  L.  ed.  908.  The  husband  at 
the  time  of  making  the  deed  was  free  from 
debt,  and  the  conveyances  were  voluntary 
settlements  upon  the  wife. 

7  Security  Trust  &  S.  D.  Co.  v.  Ward 
(1915)  10  Del.  Ch.  408,  93  Atl.  385  (dic- 
tum) ;  Duncanson  v.  Manson  (1894)  3  App. 
D.  C.  260. 

Knowles  v.  Bodge  (1881)  1  Mackey  (D. 
C.)  CO,  holding  property  conveyed  by  a  wife, 
before  her  marriage  and  in  contemplation 
of  marriage,  to  her  husband  as  trustee,  by 
a  trust  deed  allowing  her  to  receive  the 
rents  and  profits  during  her  life  and  con- 
ferring upon  her  the  power  of  appointing 
by  will  the  remainder  of  the  estate  after 
the  life  estate  should  terminate,  subject  to 
the  death  of  the  wife,  where  the  power  of 
appointment  was  exercised  in  favor  of  the 
children  of  the   wife. 

Clapp  V.  Ingraham  (1879)  126  Mass.  200, 
holding  a  sum  of  money  held  in  trust  for 
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absence    of    fraud    property    which    a 
married  woman  has  power  to  appoint  by 


will  does  not  become  assets  of  her  es- 
tate upon  the  exercise  of  the  power* 


a  married  woman  with  power  of  appoint- 
ment in  her,  subject  to  her  debts,  where, 
in  her  last  will  and  testament,  she  exer- 
cised the  power  of  appointment. 

O'Donnell  v.  Barbey  (1880)  129  Ifass. 
453,  holding  property  subject  to  a  power 
of  appointment  adsets  of  the  donee's  estate, 
where  he  expressly  devised  his  property 
subject  to  the  payment  of  his  debts. 

OIney  v.  Balch  (1891)  ^54  Mass.  318,  28 
N.  £.  258,*  Hill  v.  Treasurer  (Mass.)  ante, 
337;  Johnson  v.  Gushing  (1844)  15  N.  H. 
298,  41  Am.  Dec.  694;  Tallmadge  v.  Sill 
(1855)  21  Barb.  (N.  Y.)  34;  Harrison  v. 
Battle  (1835)  21  N.  C.  (1  Dev.  &  B.  Eq.) 
213   (dictum). 

Rogers  v.  Hinton  (1867)  62  N.  C.  (Phill. 
Eq.)  101,  affirmed  on  rehearing  in  (1868) 
(iti  N.  C.  78,  holding  that  property  conveyed 
by  deed  of  trust  directing  the  trustee  to 
hold  the  property  for  the  sole  and  separate 
use  of  the  benenciary  during  her  life,  and 
to  convey  it  "as  she  may,  by  any  paper 
writing  executed  by  her  in  the  nature  of  a 
deed  or  will,  direct,  although  she  may  at 
the  execution  of  said  deed  or  will,  or  paper 
in  the  nature  of  either,  be  under  coverture," 
is  subject  to  the  claims  of  creditors  of  the 
beneficiary  upon  her  exercise  of  the  power 
of  appointment,  the  entire  estate,  includ- 
ing the  real  estate,  is  subject  to  the  claims 
of  creditors,  although  the  donee  of  the  pow- 
er expressly  subjected  a  small  portion  of 
it  to  the  payment  of  her  debts. 

Arnold  v.  Southern  Pine  Lumber  Co. 
(1909)  58  Tex,  Civ.  App.  186,  123  S.  W. 
1162  (dictum);  Williams  v.  Lomas  (1852) 
16  Beav.  1,  61  Eng.  Reprint,  675;  Harring- 
ton V.  Harte  (1784)  1  Cox,  Ch.  Cas.  131, 
29  En^  Reprint,  1094   (dictum). 

Attv.  Gen.  v.  Staff  (1833)  2  Cromp.  &  M. 
124,  149  Eng.  Reprint,  700,  4  Tyrw.  14,  3 
L.  J.  Exch.  N.  S.  6,  holding  property  be- 
queathed in  trust  with  power  of  appoint- 
ment to  the  daughter  of  the  testator,  sub- 
ject to  a  legacy  duty  upon  her  death,  where 
she  exercised  the  power  of  appointment 
shortly  after  the  death  of  testator  by  deed 
appointing  the  property  to  herself  and  an- 
other person  subject  to  a  new  power  of  ap- 
pointment in  herself  which  she  exercised  by 
will. 

Fleming  v.  Buchanan  (1853)  3  De  G.  M. 
&  G.  976,  43  Eng.  Reprint,  382,  22  L.  J.  Ch. 
N.  S.  886,  holding  freehold  estates  appointed 
by  the  donee,  subject  to  the  claims  of  the 
donee's  creditors  for  simple  contract  debts 
as  well  as  specialty  debts. 

Lassells  v.  Cornwallis  (1704)  2  Vern.  465, 
23  Eng.  Reprint,  898,  holding  property 
which  the  husband  had,  by  virtue  of  a  mar- 
riage settlement,  power  to  charge  with  a 
certain  sum,  subject  to  the  claims  of  the 
husband's  creditors,  where  he  had  exercised 
the  power  of  appointment. 

Thompson  v.  Towne  (1694)  2  Vern.  319, 
23  Eng.  Reprint,  806,  Prec.  in  Ch.  52,  24 
Eng.  Reprint,  26,  holding  that  one  upon 
whom  land  was  settled  under  an  agreement 
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that  he  should  pay  any  legacies,  to  a  cer- 
tain amount,  which  the  settlor  might  ap- 
point, and  to  whom  the  settlor  was  indebt- 
ed, might  retain  his  debt  out  of  the  legacies 
appointed. 

Townshend  v.  Windham  (1750)  2  Ves, 
Sr.  1,  28  Eng.  Reprint,  1,  holding  an  estate 
or  interest  for  years  in  land  which  the 
donee  had  power  to  appoint,  assets  for  the 
pavment  of  debts  of  his  estate. 

Pack  v.  Bathurst  (1745)  3  Atk.  269,  26 
Eng.  Reprint,  957;  George  v.  Milbanke 
(1803)  9  Ves.  Jr.  190,  32  Eng.  Reprint,  575» 
7  Revised  Rep.  167. 

In  Russell  v.  Joys  (1917)  227  Mass.  263, 
116  N.  E.  549,  a  bill  by  a  trustee  for  in- 
structions,  it  is  stated  that  under  the  gen- 
eral rule  property  appointed  by  virtue  of  a 
power  of  appointment  is  deemed  in  equity 
part  of  the  assets  of  the  estate  of  the  donee 
of  the  power. 

This  rule  was  abrogated  by  a  statute 
which  governed  the  case  of  Gutting  v.  Cut- 
ting (1881)  86  N.  Y.  622. 

Tills  rule  is  recognized  in  an  obiter  state- 
ment in  Com.  v.  Duffield  (1849)  12  Pa.  277,. 
although  the  rule  is  there  disapproved. 
That  case,  however,  involved  a  question  of 
inheritance  tax,  and  the  court  did  not  pass 
upon  the  question  whether  the  property 
was  subject  to  the  donee's  debts. 

This  rule  is  recognized  in  the  recent  case 
of  0*Grady  v.  Wilmot  [1916]  2  A.  C.  (Eng.) 
231,  85  L.  J.  Ch.  N.  S.  386,  114  L.  T.  N.  S. 
1097,  32  Times  L.  R.  456,  60  Sol.  Jo.  456. 

It  was  held  in  some  early  English  cases 
that  property  covered  by  a  power  of  ap- 
pointment was  a  part  of  the  estate  of  the 
donee  of  the  power,  and  was  liable  for  the 
payment  of  his  debts.  Thompson  v.  Towne 
(Eng.)  supra;  Bainton  v.  Ward  (1741)  2 
Atk.  172,  26  Eng.  Reprint,  507;  Troughton 
V.  Troughton  (1747)  3  Atk.  656,  26  Eng. 
Reprint,  1177.  While,  in  the  foregoing 
cases,  the  donee  exercised  the  power,  the 
decision  was  not  based  upon  that  fact. 
These  cases  have  been  overruled  so  far 
as  they  may  be  regarded  as  authority 
for  the  theory  that  such  property  is  assets 
in  the  absence  of  the  execution  of  the 
power,  and  the  English  cases  are  in  accord 
with  the  general  doctrine  that  such  prop- 
erty is  assets  only  when  the  power  of  ap- 
pointment is  exercised. 

Assignees  in  bankrupt<^y  of  the  donee,, 
who  became  a  bankrupt  subsequently  to 
the  execution  of  a  will  appointing  the 
estate,  are  not  entitled  to  share  in  the 
property  covered  by  the  appointment, 
where  the  bankrupt  thereafter  obtained  a 
certificate  of  discharge  and  subsequently 
died  without  having  revoked  his  will.  Jen- 
nov  V.  Andrews  (1822)  6  Madd.  Ch.  264,  56 
Eng.  Reprint,  1091,  23  Revised  Rep.  216.  It 
is  here  stated  that,  although  the  appointee 
is  a  trustee  for  creditors,  it  is  not  for  cred- 
itors at  the  time  of  the  execution  of  the 
will,  but  at  the  death  of  the  testator. 

•  Vaughan    v.     Vanderstegen     (1853)     Z 
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As  stated  in  one  ease,  property  settled 
in  trust  for  a  married  woman  for  hex 
life,  for  her  separate  use,  and  after  her 
death,  in  trust  for  her  husband  for  his 
life,  and  after  the  death  of  the  survivor 
in  trust  for  such  persons  as  the  wife 
shall  by  will  appoint,  is  not  rendered 
subject  to  her  debts  by  the  exercise  of 
the  power.*  In  case  of  fraud,  property 
covered  by  a  power  of  appointment  in  a 
married  woman  is  subject  to  her  debts 
where  the  power  is  exercised.^®  This  ex- 
ception as  to  married  women,  however, 
was  doubted  in  an  early  English  case,^^ 
and  it  is  stated  that,  if  it  is  true  as  to  a 
power  that  might  be  exercised  only  by 
will,  as  relating  to  property  in  which  a 
married  woman  has  a  limited  interest 
with  a  general  power  of  appointment 
either  by  deed  or  writing  or  will,  it  is 
not  true  but  that  such  property  is  sub- 
ject to  her  debts  and  engagements.  Sub- 
sequent English  cases  make  no  distino- 
tion  in  the  ease  of  a  married  woman,  but 
hold  that  property  which  a  married 
woman  has  power  to  appoint  by  will 
is  assets  of  her  estate,  subject  to 
the  payment  of  her  debts  when  she  has 
exereised  the  power  of  appointment.** 
This  exception  as  to  married  women  has 
been  denied  by  an  American  court  ^'  in 


a  jurisdiction  where  by  statute  every 
married  woman  is  liable  to  be  sued,  and 
her  property  taken  on  execution,  upon 
contracts  made  by  her  for  her  own  bene- 
fit and  upon  all  her  contracts  with  any 
person  but  her  husband. 

A  power  is  general  or  not,  within  the 
meaning  of  this  rule,  according  ta  the 
persons  or  uses  to  which  the  property 
may  be  appointed  under  it,  and  not  ac- 
cording to  the  time  when  its  exercise 
takes  effect  in  possession,  or  the  instru- 
ment by  which  its  exercise  is  to  be 
manifested.**  The  fact  that  the  ap- 
pointment may  be  made  by  w  ill  only,  not 
by  deed,  does  not  prevent  the  applica- 
tion of  the  property  to  th«  olaim  of  cred- 
itors.** 

Who  comes  within  the  meaning  of  the 
term  "volunteers''  is  a  question  upon 
which  there  is  little  authority.  It  has 
been  stated  that  '^everyone,  in  sucli  cases 
is  a  Volunteer'  to  whom,  or  in  whose 
favor,  the  appointor  is  under  no  obliga* 
tion  to  appoint  the  property."  *• 

It  seems  to  have  been  the  yi*^w  of  one 
case "  that  the  rule  applies,  and  the 
property  is  subject  to  the  payment  of 
debts,  although  it  is  appointed  to  those 
who  would  have  taken  in  default  of  ap- 
pointment. 


Drew.  165,  61  Eng.  Reprint,  682;  Hobday 
v.  Peters  (1860)  28  6eav.  364,  54  Eng. 
Reprint,  402;  Blatchford  v.  WooUey  (1863) 
2  Drew  &  S.  204,  62  Eng.  Reprint,  599, 
32  L.  J.  Ch.  N.  S.  534,  9  Jur.  N.  S.  568, 
S  L.  T.  N.  S.  232,  11  Week.  Rep.  478. 

Shattock  v.  Shattock  (1836)  35  Beav.  489, 
55  Eng.  Reprint,  986,  L.  R.  2  Eq.  182,  35  L. 
J.  Ch.  N.  S.  509,  12  J\ir.  N.  S.  405,  14  L.  T. 
y,  8.  452,  14  Week.  Rep.  600,  holding  that 
the  execution  of  a  power  of  appointment 
by  will  by  a  married  woman  does  not 
subject  the  property  to  claims  of  general 
o-editors,  although  the  instrument  creating 
the  power  authorized  its  execution  either 
by   deed   or   by   will. 

•  Hobday  v.  Peters  (1860)  28  Beav.  354, 
54  Eng.  Reprint,  402. 

wVaughan  v.  Vanderstegen  (1854)  2 
Drew.  363,  61  Eng.  Reprint,  769. 

11  Johnson  v.  Gallagher  (1861)  3  De  G. 
T.  Si  J.  494,  45  Eng.  Reprint,  969,  30  L.  J. 
Ch.  X.  S.  298,  7  Jur.  N.  S.  273,  4  L.  T.  N.  S. 
72,  9  Week.  Rep.  506,  cited  with  approval  in 
London  Chartered  Bank  v.  Lempriere 
(1873)  9  Moore  P.  C.  C.  N.  S.  426,  17  Eng. 
Reprint,  574,  L.  R.  4  P.  C.  572,  42  L.  J. 
P.  C.  N.  S.  49,  29  L.  T.  K  S.  180,  21  Week. 
Rep.  513,  21  Eng.  RuL  Cas.  553. 

12  Re  Harvey  (1879)  L.  R.  13  Ch.  Div. 
(Eng.)  216.  See  London  Chartered  Bank  v. 
Lempriere,  supra,  note   1. 

isciapp  V.  Ingraham  (1879)  126  Mass. 
200. 

"Johnson  v.  Cushing  (1844)  15  N.  H. 
298,   41    Am.   Dec.    694,    holding   a    power 
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general  although  the  donee  could  not  ap- 
point to  his  own  use  or  the  use  of  any- 
one to  take  effect  in  his  lifetime,  but  was 
authorized  only  to  appoint  by  his  last 
will  or  other  writing  by  him  signed  and 
sealed  for  that  purpose,  to  take  effect  after 
Ills  deces.s6 

Tallmadge  v.  Sill  (1855)  21  Barb.  (N.  Y.) 
34,  holding  a  power  of  appointment  general 
although  it  was  required  to  be  exercised 
by  last  will  or  testament. 

WVaughan  v.  Vanderstegen  (1853)  2 
Drew.   165,   61   Eng.   Reprint,   682. 

ifiVauglian  v.  Vanderstegen  (Eng.)  supra, 
holding  those  who  would  have  taken  in 
default  of  appointment  volunteers  within 
the  meaning  of  the  rule. 

l^Vaughan  v.  Vanderstegen  (Eng.) 
supra.  It  was  argued  in  this  case  that,  as 
the  equitable  principle  in  favor  of  cred- 
itors does  not  apply  in  the  case  of  a  lim- 
ited power  though  exercised,  nor  in  the 
case  of  a  general  power  unexercised,  it 
ought  not  to  apply  to  the  case  of  a  general 
power  when  only  exercised  to  a  limited 
extent,  which  was  claimed  to  be  true  of 
the  case  at  bar.  In  answer  to  this  argu- 
ment the  court  states:  ''By  the  term  'lim- 
ited power,'  I  presume,  is  meant  a  special 
power,  i.  e.,  a  power  to  appoint  a  special 
object;  and  by  the  term  'exercised  to  a 
limited  extent'  must  be  meant  exercised  in 
favor  of  special  objects.  If  such  be  not 
the  sense  in  which  it  is  intended  to  employ 
those  terms,  I  have  failed  to  apprehend  the 
'  argument.      The    children,    then,   in    whose 
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The  fact ,  that  the  appointment  is  in 
satisfaction  of  an  obligation  owing  the 
appointee  from  the  donee  does  not  entitle 
the  appointee  to  priority  over  other  cred- 
itors.^* But  where  the  appointee  is  a 
purchaser  for  a  valuable  consideration, 
it  has  been  held  that  he  takes  to  the  ex- 
clusion of  creditors.** 

If  the  power  of  appointment  is  subject 
to  conditions,  and  fails  because  of  non- 
fulfilment  of  those  conditions,  the  prop- 
erty covered  thereby  is  not  subject  to 
the  claims  of  creditors,  even  though  the 
donee  of  the  power  attempts  to  make  ^ 
appointment.* 


The  property  of  the  testator  must  first 
be  exhausted  before  the  property  subject 
to  the  power  of  appointment  can  be  sub- 
jected to  claims  of  creditors.'* 

There  are  two  decisions  in  Pennsyl- 
vania ••  that  have  been  regarded  as  au- 
thority for  the  proposition  that  the  mere 
exercise  of  the  power  of  appointment 
does  not  ipso  facto  make  the  estate  pass- 
ing thereunder  assets  for  the  payment  of 
debts  of  the  donee. 

A  distinction  has  been  made  between 
the  rights  of  creditors  who  were  such  at 
the  time  of  the  creation  of  the  power  and 
the  rights  of  those  who  extended  credit 


favor  the  appointment  was  made,  are  thus 
assumed  to  be  special  objects.  Special  ob- 
jeets  of  what?  Not  special  objects  of 
the  power;  for  if  that  were  so,  the  power 
would  not  be  a  general,  but  a  special,  pow- 
er. The  only  sense  in  which  they  can  be 
called  special  objects  is,  that,  as  the  set- 
tlement gives  them  an  interest  in  default 
of  appointment,  they  are  so  far,  and  to  the 
the  extent  of  that  interest,  special  objects 
of  the  settlement,  if  the  power  be  not  ex- 
ercised. But  the  settlement  itself  pro- 
vides that  the  very  interest  in  respect  of 
which  alone  they  are  to  be  regarded  as 
special  objects  of  the  settlement  will  be  de- 
stroyed if  the  power  be  exercised;  and 
they  are  not  special  objects  quoad  the  ap- 
pointment to  be  made  in  exercising  it,  be- 
cause the  appointment  may  be  made  in 
favor  of  any  object  whatever,  without  re- 
striction." 

18  Beyfus  v,  Lawley  (1903)  A.  C.  (Eng.) 
411,  72  L.  J.  Ch.  N.  S.  781,  89  L.  T.  N.  S. 
309,  holding  that  one  who  made  a  loan 
to  tlie  donee  of  a  power  to  appoint  by  will 
a  stated  sum,  which,  in  default  of  appoint- 
ment, was  to  go  as  part  of  the  residuary 
estate  of  the  testator,  upon  the  agreement 
of  the  donee  to  appoint  to  the  lender, 
not  entitled  to  priority  as  to  the  fund 
over  other  creditors  of  the  donee, 

Vinton  t.  Pkatt.  ante,  343. 

w  Patterson  v.  Lawrence  (1880)  83  Ga. 
703,  7  L.R.A.  143,  10  S.  E.  355,  holding 
that  a  bona  fide  purchase  of  the  property 
covered  by  the  power  of  appointment,  to 
whom  the  donee  of  the  power  exercised  the 
same  in  order  to  confirm  the  title  of  such 
purchaser,  takes  free  from  the  claims  of 
the  creditors.  Other  reasons  are  also  given 
for  this  decision  as  follows:  (1)  Because 
the  proceeding  was  not  an  equitable  one 
to  subject  the  property  to  the  payment  of 
the  debts  of  the  donee,  and  (2)  because  it 
was  not  shown  that  the  decedent  did  not 
liave  sufiicient  assets  to  pay  the  claims  of 
the  creditors. 

One  to  whom  a  voluntary  appointee  had 
assigned  his  interest  in  security  for  money 
loaned  to  the  appointee  wa^  held  to  have  a 
better  equity  than  general  creditors.  Tieorge 
V.  Milbanke  (1803)  9  Ves.  Jr.  190,  32  Eng. 
Reprint,  576,  7  Revised  Rep.  157. 

«0  Price   V.   Cherbonnier    (1906)    103   Md. 
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107,  63  Atl.  209,  holding  property  covered 
by  a  power  the  donee  of  which  might  ap- 
point In  case  he  had  children,  not  subject 
to  the  claims  of  the  creditors,  where  the 
donee  died  without  children,  althou^  he 
attempted  to  appoint. 

«Tuell  V.  Hurley  (1910)  206  Mass.  65, 
91  N.  E.  1013,  holding  that  real  estate 
of  the  donee  of  the  power  specifically  de- 
vised by  her  must  be  exhausted  in  the  pay- 
ment of  her  debts  before  property  devised 
by  virtue  of  the  power  of  appointment  in 
a  residuary  clause  of  the  will  can  be  sub- 
jected to  the  donee's  debts. 

Fleming  v.  Buchanan  (1853)  3  De  G.  M. 
&  G.  976,  43  Eng.  Reprint,  382,  22  L.  J. 
(Ilh.  X.  S.  886,  holding  that  property  cov- 
ered by  the  power  of  apjpointment  can  he 
taken  for  the  donee's  debt  only  when  his 
other  property,  including  specific  devises  or 
bequests,  has  been  applied  to  the  payment 
of  debts. 

»Stoke's  Estate  (1887)  20  W.  K.  C. 
(Pa.)  48.  It  is  stated  to  be  very  clear 
that  the  donee  himself  may  either  in  ex- 
press terms  or  by  implication  subject  the 
estate  to  such  payment,  and  it  is  held  in 
(his  case  that  the  fact  that  the  estate 
passing  under  the  power  had  been  blended 
with  that  belonging  to  the  donee  in  his 
own  right,  and  that  the  appointment  wa;j 
of  a  residue  only,  implies  a  previous  ad- 
ministration of  the  fund  and  the  payment 
thereout  of  debts,  etc.,  accordingly  it  was 
held  that  the  award  must  be  to  the  execu- 
trix through  the  will  of  the  donee,  and  not 
directly  to  the  ultimate  appointee.  The 
court  in  Stokers  Estate  relies  for  its  gen- 
eral theory  that  property  subject  to  & 
power  of  appointment  does  not,  by  the  ex- 
ercise of  the  power  ipso  facto,  become 
assets  of  the  donee's  estate,  upon  the  ear- 
lier case  of  Swaby's  Appeal  (1884)  14  W. 
N.  C.  (Pa.)  553,  a  case  that  does  not 
support  this  broad  doctrine.  In  Swaby's 
Appeal,  it  was  held  that  property  subject 
to  a  power  of  appointment  which  is  ex- 
ercised by  the  donee  thereof  is  not  assets 
of  his  estate  subject  to  the  claims  of  hia 
creditors,  where  the  last  will  and  testa- 
ment creating  the  power  devises  the  prop- 
erty to  trustees  to  pay  the  income  thereof 
to  the  beneficiary  or  donee  of  the  power, 
and  expressly  provides  that  the  same  shall 
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subsequently  thereto.  Thus,  it  has  been 
held  that  a  will  giving  an  estate  in  trust 
for  the  brother  of  testatrix,  and  the  use 
and  occupation  thereof  during  his  nat- 
ural life,  and  at  his  death  to  be  conveyed 
to  whom  and  in  the  manner  he  shall  di- 
rect, does  not,  at  least  as  to  existing 
creditors  of  the  brother,  make  the  prop- 


erty chargeable  with  his  debts.^'  Ac- 
cordingly, creditors  w^ho  were  such  at  the 
time  of  the  creation  of  the  power  of  ap- 
pointment were  held  not  entitled  to  sub- 
ject the  property  covered  by  the  power 
of  appointment  to  the  payment  of  their 
debts,  although  the  donee  thereof  exer- 
cised the  power. 


not  be  subject  pr  liable  to  any  debt, 
present  or  future,  contracted  by  him,  nor 
by  him  assignable  or  transferable,  but 
is  to  remain  a  permanent  provision  for 
him  during  his  life,  and  uDon  his  death 
the  trustees  are  to  hold  the  estate  for 
such  uses  and  purposes  as  the  said  donee 
by  his  last  will  and  testament,  or  any 
instrnment  in  the  nature  of  a  last  will 
and  testament,  may  direct,  limit,  and 
appoint.  The  court  states  that  under 
the  well-settled  rule  of  law  in   Pennsyl- 


vania this  was  clearly  a  spendthrift  trust; 
that  the  power  of  appointment  in  the 
donee  of  the  power  does  not  change  the 
legal  effect  of  the  devise;  that  the  ap- 
pointee takes  under  the  will  of  the  donor, 
and  not  under  the  appointment  of  the 
donee;  that  the  estate  devised  in  trust 
for  the  beneficiary  was  not  liable  for  his 
debts  during  his  life,  and  could  not  be- 
come so  after  his  death. 

««  Wales  V.  Bowdish    (1889)    61   Vt.  23, 
4  L.R.A.  819,  17  AtL  1000.      W.  A.  B. 


NEW    JERSET   COVnT   OF  ERRORS 
AND  APPEAIiS. 

JOHN  J.  LYDECKER,  by  Next  Friend,  et 

al.,  Appts., 

V. 

BOARD  OF  CHOSEN  FREEHOLDERS  OF 
THE  COUNTY  OF  PASSAIC  et  al., 
Respts. 

(—  N.  J.  — ,  103  Atl.  251.) 

Hif^hway  —  oiling:  —  liability  'or  injury. 

1.  A  municipality,  as  it  lawfully  might 
in  performance  of  a  public  duty,  contracted 
with  the  Standard  Oil  Company  of  New 
Jersey  to  sprinkle  a  highway  with  oil.  The 
contract  required  the  use  of  a  definite 
quantity  per  square  yard,  to  be  spread  in 
a  particular  manner  with  an  approved 
sprinkler.  The  oil  was  spread  according 
to  the  terms  of  tiie  agreement,  producing 
a  condition  from  which  a  jury  might  find 
thai  the  quantity  was  excessive  for  the  re- 
quired improvement,  resulting  in  the  crea- 
tion of  a  public  nuisance  by  which  one  of 
the  plaintUfB,  in  passing  over  the  highway 
on  a  bicycle,  was  thrown  and  injured.  Held, 
that  the  Standard  Oil  Company  of  Xew 
•Tersey  owed  no  contractual  duty  to  the 
plaintiff  injured,  he  being  a  stranger  to  the 
contract,  and  was  not  liable  to  him  for  the 
nmilt  of  the  performance  of  the  contract, 
the  negligence  charged  in  the  complaint 
boing    nonperformance,    unless    the    injury 

Headnotes  by  Besgen,  J. 


Xote.  —  The  liability  of  a  contractor  to 
s  third  person  for  defects  in  his  work,  after 
it?  completion  and  acceptance,  is  treated  in 
\  \o  notes  to  First  Presby.  Congregation  v. 
Smith.  26  L.R.A.  504;  Thornton  v.  Dow,  32 
I.K.A.(X.S.)  008;  and  Wood  v.  Sloan. 
L.RA.1915E,  766;  and  see  later  cases,  Du- 
Bois  Electric  Co.  v.  fidelity  Title  &  T.  Co. 
L.R.A.1917C,  907,  and  Wilton  v.  Spokane, 
L.R.A.1917D,  234. 

L.RA.l<il8D. 


complained  of  was  the  consequence  of  an 
act  independent  of  the  contract. 
For  other  caset,  see  Highway e,  IV,  b,  4t  ^ 
Dig.  i-5«  N.  8. 

Bmsne  —  liability  of  oontraotor. 

2.  A  contractor  with  a  municipality  for 
public  work  is  not  liable  under  his  contract 
to  a  third  party  for  injuries  resulting  from 
ai  mistaken  estimate  by  the  municipality  as 
to  the  effect  of  the  performance  of  the  con- 
tract according  to  the  method  and  means 
it  required,  or  for  the  sufficiency  of  its  pro- 
visions to  fulfil  a  duty  which  the  munici- 
pality owes  to  the  public,  unless  the  work 
and  required  method  of  performance  arc 
obviously  likely  to  create  a  nuisance,  or  are 
inherently  dangerous,  of  which  the  con- 
tractor had  notice  or  was  chargeable  there* 
with. 

For  other  cases,  see  Piaster  and  Servant,  IW 
in  Dig,  1^2  N.  S. 

Same  —  compliance  with  contract. 

3.  The  evidence  being  undisputed  that  the 
cause  of  the  injury  was  the  result  of  per- 
formance, and  not  of  atfy  act  independent 
of  the  contract,  or  in  violation  of  it  as 
charged  in  plaintiff's  complaint,  and  the 
work  not  being  in  itself  inherently  danger- 
ous, a  direction  for  the  defendant  upon  the 
ground  that  it  owed  the  plaintiff  no  duty 
under  the  contract  was  not  error. 

For  other  rases,  see  Trial,  Jl%  d,  S,  in  Dig, 
Dig.  1-^2  N.  8. 

(Walker,  Ch.,  and  Swayze,  Garrison, 
Tren chard,  Minturn,  and  Kalisch,  JJ., 
dissent  as  to  {Standard  Oil  Company.) 

(March  4,  1918.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Passiac  County  Circuit  of  the 
Supreme  Court  in  favor  of  defendants  in 
an  action  brought  to  recover  damagos  for 
personal  injuries  alleged  to  havf  Ij^^on 
caused  by  defendants*  negliuonce.  Affirmed. 
The  facts  are  stated  in  tlie  opinion. 
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Messrs.  Ward  &  McGinnls,  for  appel- 
lants : 

The  street  was  negligently  and  improper- 
ly oiled;  plaintiff  was  free  from  contribu- 
tory negligence. 

Palmer  v.  Durant,  29  N.  J.  L.  544 ;  Hedg- 
es V.  Kansas  City,  18  Mo.  App.  62; 
Bailey  v.  Osboine,  80  N.  J.  L.  334,  78  Atl. 
9,  Ann.  Cas.  1912A,  454;  Slater  v.  North 
Jersey  Street  R.  Co.  75  N.  J.  L.  890,  15 
L.R.A.(N.S.)   840,  69  Atl.  163. 

A  verdict  should  not  have  been  directed 
in  favor  of  the  defendant  oil  company. 

28  Cyc.  1281;  Nevins  v.  Peoria,  41  111. 
502,  89  Am.  Dec.  392;  Cary  v.  Chicago,  60 
111.  App.  341;  Ginther  v.  Yorkville,  3  Pa. 
Super.  Ct.  403;  Upington  v.  New  York,  165 
N.  Y.  222,  53  L.R.A.  550,  59  N.  E.  91,  9 
Am.  Neg.  Rep.  115;  Apple^)y  v.  State,  45 
N.  J.  L.  161;  38  Cyc.  433,  434,  note  60; 
Pennsylvania  Steel  Co.  v.  Elmore  &  H. 
Contracting  Co.  175  Fed.  176;  Lechman 
V.  Hooper,  52  N.  J.  L.  253,  19  Atl.  215; 
Conklin  v.  R.  P.  &  J.  H.  Staats,  70  N.  J.  L. 
771,  69  Atl.  144,  17  Am.  Neg.  Rep.  682. 

Mr.  Fred  W.  Van  Blarcom  mid  J.  W. 
De  Toe,  for  respondent  freeholders: 

In  the  absence  of  statute,  an  action  will 
not  lie  against  a  municipal  corporation  at 
the  instance  ol  an  individual  who  has  sus- 
tained special  damage  in  consequence  of 
the  negligence  of  such  corporation  in  the 
performance  of  or  neglect  to  perform  a 
public  duty. 

Biabing  v.  Asbury  Park,  80  N.  J.  L.  418, 
33  L.R.A.(N.8.)  623,  78  Atl.  196;  Sussex 
County  V.  Strader,  18  N.  J.  L.  108,  35  Am. 
Dec.  530;  Livermore  v.  Camden  County, 
29  N.  J.  L.  245,  affirmed  in  31  N.  J.  L.  507 ; 
Pray  v.  Jersey  City,  32  N.  J.  L.  394;  Wild 
V,  Paterson,  47  N.  J.  L.  406,  1  Atl.  490; 
Carter  v.  Rahway,  65  N.  J.  L.  177,  26  Atl. 
96,  affirmed  in  67  N.  J.  L.  196,  30  Atl.  863 ; 
Paterson  v.  Erie  R.  Co.  78  N.  J.  L.  592,  30 
L.R.A.(N.S.)    209,  75   Atl.  922. 

Defendant  was  guilty  of  coatributory 
negligence. 

Wheat  Y.  St.  Louis,  179  Mo.  672,  64 
L.R.A.  292,  78  S.  W.  790. 

The  work  was  done  by  an  independent 
contractor,  and  the  board  of  chosen  free- 
holders would  not  be  liable  if  the  injury 
was  due  to  the  contractor's  negligence. 

Jansen  v.  Jersey  City,  61  N.  J.  L.  243, 
39  Atl.  1025,  4  Am.  Neg.  Rep.  313;  Cuff  v. 
Newark  &  N.  Y.  R.  Co.  35  N.  J.  L.  17, 
10  Am.  Rep.  205;  State,  Redstrake,  Prose- 
cutor, V.  Swayze,  62  N.  J.  L.  129,  18  Atl. 

697. 

Mr.  Pierre  P.  Garveii  for  respondent 
company. 

L.R.A.1918D. 


Bergen,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  by  an  infant 
to  recover  for  injuries  caused  by  being 
thrown  from  his  bicycle  while  riding  along 
a  public  highway  recently  covered  with 
oil  by  the  defendant  the  Standard  Oil 
Company  of  New  Jersey,  under  a  contract 
with  the  board  of  chosen  freeholders  of  the 
county  of  Passaic,  which  had  control  of  the 
highway  and  was  under  a  duty  to  keep  it 
in  repair.  The  action  was  brought  against 
the  county  of  Passaic  and  the  Standard  Oil 
Company  of  New  Jersey,  and  at  the  trial 
the  proceedings  w^ere  amended  to  include  a 
claim  by  the  father  of  the  infant  for  the 
cost  of  medical  •ervices.  .  The  trial  court 
directed  a  judgment  of  nonsuit  in  favor  of 
the  county,  and  a  verdict  in  favor  of  the 
oil  company,  ati  to  both  plaintiffs,  from 
which  they  appeal. 

The  complaint  states  different  causes  of 
I  action  against  eaoh  defendant;  that  against 
the  Standard  Oii  Company  being  that  it 
entered  into  a  contract  with  the  county 
in  which  it  agreed  to  oil  certain  public 
roads  with  a  preparation  of  oil,  to  protect 
the  road  from  traffic  for  at  least  six  hours 
after  placing  the  oil,  or  until  the  oil  had 
permeated  the  surface  of  the  road,  and  to 
oil  but  one  side  at  a  time,  and  leave  the 
other  open  to  traffic  until  the  oil  spread 
on  the  other  side  had  sufficiently  penetrat- 
ed the  roadbed  to  allow  traffic  on  it;  that 
in  violation  of  the  agreement  the  defendant 
the  oil  company  negligently  and  improperly 
placed  the  oil  over  the  entire  surface  of  the 
road  in  large  and  excessive  quantities,  ao 
that  it  did  not  penetrate  the  roadbed,  but 
rendered  the  surface  slippery  and  danger- 
ous, and  failed  to  close  the  road  to  traffic, 
or  warn  persons  using  it  of  its  dangerous 
condition. 

The  only  negligence  averred  in  the  com- 
plaint against  the  oil  company  is  a  viola- 
tion of  the  contract  in  the  foregoing  par- 
ticulars. The  contract  also  provided  that 
the  oil  should  be  distributed,  by  means  of 
a  suitable  sprinkler  satisfactory  to  the 
county  engineer  or  supervisor,  at  not  more 
than  one  quarter  gallon  per  square  yard. 
There  was  evidence  ^rom  which  a  jury 
might  infer  that  the  quantity  of  oil  which 
the  contract  provided  for  was  more  than 
w^as  necessary  to  accomplish  the  required 
purpose,  but  none  that  it  was  in  excess  of 
that  required  by  the  contract,  or  that  the 
distribution  waa  not  made  as  required  bj 
the  contracts  It  is  well  settled  in  this 
state  that  no  duty  to  the  plaintiff  from 
the  defendant  the  oil  company  arose  out 
of  the-  contract,  as  he  was  a  stranger  to  it, 
and  also  that  he  cannot  complain  if  the 
parties  to  it  chose  to  alter  the  contract. 
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and  distribute  oil  over  the  entire  surface 
of  the  road  at  one  time  instead  of  one  lialf 
of  it.  Such  a  change,  if  made  under  the 
direction  of  the  county  and  with  its  con- 
sent, wa«  a  matter  which  did  not  concern 
the  plaintiff.  Marvin  Safe  Co.  v.  Ward, 
46  N.  J.  L.  19;  Styles  v.  F.  R,  Long  Co. 
70  X.  J.  L.  301,  67  Atl.  448. 

In  his  complaint  the  plaintiff  relies  upon 
a  violation  of  the  contract,  which  the  proof 
did  not  sustain.     To  hold  a  contractor  lia- 
ble for  an  injury  to  a  third  person  because 
of   negligence  in*  the  execution  of  his  con- 
tract,  there  must   be   a  duty   or   liability, 
independent  of  the  contract,  due  from  the 
contractor  to  the  person  injured.     Marvin 
Safe  Co.  V.  Ward,  supra,  where  it  was  said : 
"Such  a  contract  creates  the  ordinary  rela- 
tion   of   employer   and   employee.     It   does 
not  put  off  from  the  board  of  chosen  free- 
holders the  duty  and  responsibility  which 
the   statute  fixes  upon  them;   nor  does  it 
create  any  duty  or  liability  on  the  part  of 
the    other   contracting   party,   except   such 
as  arises  inter  sese  from  the  terms  of  the 
contract."     No  injustice  can  arise  from  the 
application    of   tht»    principle    adjudged    in 
Winterbottom  v.  Wright,  10  Mees.  &  W.  109, 
152  Eng.  Reprint,  402,  11  L.  J.  Exch.  X. 
S.  415,  for,  if  the  work  contracted  for  be 
such   as  that  a  dutv   exists  toward   third 
persons  with  respect  to  it,  the  party  who 
contracts   to  have   the   work   done   will   be 
liable   for  damages   arising  from   a   hroach 
of    the    duty,    although    the    injury    arose 
from  the  fault  of  the  person  with  whom 
he  contracted." 

Tlie  fact  that  a  county  is  made  liable  by 
statute  for  the  insufficiency  of  a  bridge, 
while  there  is  no  such  statutory  imposition 
for  an  imperfect  highway,  does  not  alter 
the  legal  principle.  It  may  be  that  the 
want  of  a  statute  putting  maintenance  of 
highways  in  a  class  with  bridges  works  a 
hardship  in  this  and  similar  cases,  but  the 
eure  is  through  legislative  action.  The 
contractor  would  be  liable  if  he  did  any  act 
independent  of  his  contract,  resulting  in  a 
noisance,  even  if  not  negligent  in  its  per- 
formancey  as  it  may  be  that,  the  more  per- 
fect the  execution,  the  greater  the  nuisance. 
In  the  present  case  the  plaintiff  rested  his 
complaint  upon  the  nonperformance  of  a 
duty  imposed  by  the  contract,  which  was 
not  supported  by  any  proof,  and  to  that 
issue  only  could  his  proofs  apply. 

The  appellant,  in  order  to  avoid  the  rule 
that  the  defendant  owes  him  no  duty  under 
a  contract  to  which  he  was  a  stranger,  now 
argues  that  ''this  case,  however,  did  not 
arise  out  of  the  failure  of  the  Standard  Oil 
Company  to  perform  its  contract.  The 
cause  of  action  in  the  case  at  bar  was  the 
creation  and  maintenance  of  a  nuisance." 


The  trouble  with  this  claim  is  that  it  is 
I  not  within  the  pleadings,  and,  if  it  were, 
could  only  ])e  applicable  to  some  act  inde- 
pendent of  the  contract,  of  which  there  Is  no 
proof,  and  the  proposition  itself  implies 
performance  of  an  act  provided  for  by  the 
contract;  nor  does  this  question  appear  to 
have  been  raised  in  the  trial  court,  where 
the  case  was  dealt  with  as  presented  by  the 
pleadings,  and  the  proof  in  support  of  the 
issue  tendered.  The  motion  for  direction 
was  rested  on  performance  of  the  contract 
and,  as  in  the  Marvin  Case:  "The  defend- 
ant was  under  no  obligation  to  make  the 
temporary  roadway  a  good  and  substantial 
structure,  except  under  the  terms  of  his  con- 
tract, and  that,  if  he  was  in  no  personal 
default,  he  cannot  be  held  for  the  injuries 
sustained." 

It  is  true  that,  when  the  work  is  not  in 
itself  a  nuisance,  and  the  injury  results 
from  the  negligence  of  a  contractor  in  its 
execution,  the  contractor  alone  is  liable.  Cuff 
V.  Newark  &  N.  Y.  R.  Co.  35  N.  J.  L.  17, 
10  Am.  Rep.  205.  But  this  is  not  applicable 
where  the  work  designed  by  the  principal 
is  not  obviously  likely  to  create  a  nuisance, 
but  because  of  error  in  desi;^n  does  so,  al- 
though performed  according  to  the  contract, 
for  in  such  case  the  negligence  is  in  design, 
and  not  in  execution.  In  the  present  case 
the  contract  calls  for  the  spreading  of  a 
feiven  quantity  of  oil  per  square  yard,  for 
a  lawful  purpose,  by  the  use  of  a  particular 
machine  (that  is,  one  approved  by  the  coun- 
ty), and  the  nuisance  resulted  only  because 
the  county  erred  in  its  specification  of  what 
was  required.  We  think  that  in  such  case 
the  negligence,  if  any,  was  that  of  the  coun- 
ty, and  it  alone  is  liable;  otherwise,  every 
contractor  will  be  an  insurer  of  the  suffi- 
ciency of  all  specifications  for  public  work, 
and  we  can  perceive  no  difference  between  a 
contract  to  repair  a  bridge  and  one  for  the 
repair  of  a  highway,  at  least  where  the 
work  contracted  for  is  not  obviously  or  in- 
herently  dangerous,  and,  if  pfoperly  per- 
formed, not  likely  to  produce  a  nuisance. 
The  method  and  means  used  were  those 
specifically  prescribed  by  the  county.  In 
Longmeid  v.  HoUiday,  5  Exch.  761,  155  Eng. 
Reprint,  752,  Baron  Parke  said :  **If  a  mason 
contract  to  built  a  bridge,  and  does  so  not 
according  to  the  contract,  and  the  defects 
are  a  nuisance,  he  is  liable." 

It  will  be  observed  that  the  liability  was 
based  upon  nonperformance  of  a  contract, 
for,  if  not  so,  then  the  words,  "not  accord- 
ing to  the  contract,"  were  useless.  They 
qualify  the  liability  of  a  contractor  to  acts 
independent  of  the  contract. 

W^e  are  of  opinion  that  a  contractor  with 
a  municipality  for  public  work  is  not  liable 
under  his  contract  to  a  third  party  for  in- 
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juries  resulting  from  a  mistaken  estimate 
by  the  municipality  as  to  the  effect  of  the 
performance  of  the  contract  according  to 
the  means  and  method  it  requires,  or  for  the 
sufficiency  of  its  provisions  to  fulfil  a  duty 
which  the  municipality  owes  to  the  public, 
unless  the  work  and  required  method  of  per- 
formance are  obviously  or  inherently 
dangerous,  of  which  the  contractor  had 
notice,  or  was  chargeable  therew^ith.  The 
spread inp:  of  oil  on  a  public  highway  of  the 
quantity  and  by  the  means  provided  for  by 
tiiis  contract  cannot  be  said  to  be  inherently 
dangerous,  or  obviously  liable  to  create  a 
nuisance. 

The  plaintiff  also  urges  that  the  defend- 
ant was  bound  by  the  contract  to  erect 
barriers  across  the  highway  to  prevent  the 
public  from  using  it;  but  this  was  not  re- 
quired unless  directed  by  the  county  engi- 
neer or  supervisor,  and  no  such  barriers 
were  directed,  but  in  addition  to  tliis  it  was 
a  contractual  obligation  due  only  to  the 
county.  It  is  further  urged  that  one  side  of 
the  road  was  not  left  open  for  traffic  until 
such  time  as,  in  the  judgment  of  the  county 
engineer  or  supervisor,  the  oil  already 
spread  had  penetrated  the  surface  of  the 
road.  It  is  not  disputed  that  the  county 
engineer  or  supervisor  was  satisfied  with 
the  conditions  when  the  second  half  of  the 
road  was  sprinkled,  and  that  it  was  done 
according  to  directions;  so,  if  there  was  a 
mistake  in  judgment,  it  was  that  of  the 
county  officers.  The  court  in  the  Marvin 
Safe  Co.  Case  said:  "If  third  persons  can 
acquire  a  right  in  the  contract  in  the  nature 
of  a  duty  to  have  it  performed  as  contracted 
for,  the  parties  will  be  deprived  of  control 
over  tlieir  own  contract;  the  employer  will 
have  taken  from  him  the  power  to  direct 
how  the  work  shall  be  done,  and  the  em- 
ployee may  find  himself  under  responsibili- 
ties to  third  parties  which  do  not  exist  be- 
tween him  and  his  employer." 

While  this  case  was  never  reviewed  by 
this  court,  it  has  stood  so  long  a  time  un- 
questioned, and  so  often  referred  to  in 
opinions  written  for  this  court  with  approv- 
al, that  it  should  be  accepted  as  the  exposi- 
tion of  the  law  prevailing  in  this  state.  We 
arc  of  opinion  that  the  direction  for  the  de- 
fendant the  Standard  Oil  Company  was 
proper,  and  should  be  affirmed. 

As  to  the  charge  against  the  board  of 
chosen  freeholders  of  the  county  of  Passaic, 
the  complaint  avers  that  it,  in  the  course 
of  exercising  its  control  and  management 
of  the  higliway,  "and  for  the  purpose  of 
laying  or  settling  the  dust"  thereon,  con- 
tracted with  the  defendant  the  oil  company 
to  spread  oil  on  the  highway,  and  that  it. 
well  knowing  the  dangerous  condition  which  , 
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would  be  produced  thereby,  negligently 
failed  to  remove  the  oil,  to  close  the  high- 
way against  public  traffic,  to  warn  persons 
using  the  same  of  its  dangerous  condition, 
or  to  make  the  road  safe  after  the  danger- 
ous condition  became  apparent.  Thus  is 
charged  the  negligent  nonperformance,  by  a 
municipality,  of  a  public  duty,  which  result- 
ed in  an  alleged  public  nuisance,  and  the 
proofs  applicable  to  this  branch  of  the  case 
did  not  extend  beyond  the  avermenta  in  the 
complaint. 

There  is  no  statute  making  the  county 
liable  for  such  negligence,  and  the  common- 
law  rule  of  liability  is  confined  to  active 
wrongdoing.  The  argument  of  the  appel- 
lant against  the  judgment  of  nonsuit  is 
rested  on  the  case  of  Hart  v.  Union  County, 
57  N.  J.  L.  90,  29  Atl.  490,  which  does  not 
support  appellant's  contention.  In  that 
case  there  was  a  demurrer  interposed  to  a 
declaration  containing  two  counts,  the  first 
of  which  charged  a  negligent  performance 
of  a  duty  imposed  by  law,  and  the  second 
the  creation  of  a  common  public  nuisance 
by  active  wrongdoing.  It  was  there  held 
that  the  first  count  did  not  state  a  legal 
cause  of  action,  because,  in  the  absence  of  a 
statute,  a  municipality  charged  with  the 
performance  of  a  public  duty  is  not  liable 
to  an  individual  for  omission  to  perform,  or 
negligence  in  the  performance  of  such  duty, 
the  result  of  which  is  a  public  wrong  which 
is  subject  to  an  indictment.  The  second 
count  was  sustained  upon  the  ground  that 
it  charged  that  the  nuisance  resulted  from 
active  wrongdoing.  The  distinction  drawn 
was  that  where,  in  the  performance  of  a 
public  duty,  the  municipality  commits  fui 
active  wrong,  it  is  liable  in  a  civil  action  to 
one  who  suffers  special  damage,  even  if  also 
subject  to  indictment,  while  it  is  not  liable 
in  H.  civil  action  "for  neglect  to  perform,  or 
negligence  in  the  performance  of,  such  duty, 
whereby  a  public  wrong  has  been  done  for 
which  an  indictment  will  lie."  Hart  v. 
Union  County,  supra:     Waters  v.  Newark, 

56  N.  J.  L.  361,  28  Atl.  717,  affirming  in 

57  N.  J.  L.  456,  35  Atl.  1131. 

In  the  present  case  all  that  the  complaint 
avers  is  that  the  county  negligently  omit- 
ted to  remove  the  oil  from  the  highway, 
failed  to  close  it  from  use  by  the  pub- 
lic, failed  to  warn  persons  not  to  use  it,  and 
failed  to  make  it  safe  after  the  spreading  of 
the  oil  rendered  its  use  dangerous,  all  of 
which  are  acts  of  omission,  and  not  of 
active  wrongdoing.  If  the  complaint  had 
charged,  and  the  proof  sustained,  tlie  com- 
mitting of  an  active  wrong,  and  not  the  neg- 
ligent omission  to  perform  a  public  duty,  a 
different  question  would  be  presented. 

The  nonsuit  as  to  tlie  county  was  proper,. 
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and  the  judgment  in  favor  of  both  defend- 
ants will  be  affirmed,  with  costs. 

On  appeal  as  to  Standard  Oil  Company. 

S\Tayze,  J.,  dissenting: 

I  think  the  declaration  charged  negligence 
in  putting  oil  in  excessive  quantity  upon  a 
public  highway,  and  that  it  is  unimportant 
that  the  right  to  place  oil  there  at  all  came 
from  the  contract  with  the  board  of  free- 
holders. The  gravamen  of  the  complaint  is 
the  negligence,  not  the  breach  of  contract. 
The  contract  was  only  the  occasion  or  con- 


dition, and  the  duty  to  exercise  care,  while 
it  arose  from  the  contract  in  this  sense,  was 
independent  thereof,  and  was  the  ordinary 
duty  not  to  create  a  nuisance  in  a  highway- 
This  case  was  so  tried  and  so  understood  by 
counsel  for  the  Standard  Oil  Company,  as  is 
made  plain  by  the  grounds  on  which  he 
asked  the  court  to  nonsuit. 

I  think  the  judgment  in  favor  of  the 
Standard  Oil  Company  should  be  reversed. 

The  Chancellor  and  Justices  Garrison^ 
Trencliard,  Minturn,  and  Kallsch  concur 
in  this  dissent. 
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GEORGE  KUEHMICHEL,  Respt., 

V. 

WESTERNT    UNION    TELEGRAPH    COM- 
PANY, Appt.,  et  al, 

(125  Minn.  74,  145  N.  W.  788.) 

Master  and  servant  —  Injnry  by  tele- 
erapti  mcssengrer  responding  to  call. 

Defendant  telegraph  company  employed  a 
mesaenger  during  certain  hours  of  the  day 
and  from  7  to  8  o'clock  in  the  evening.  One 
afternoon  he  was  told  "there  might  not  be 
anything  after  supper  and  so  you  stay  by 
the  phone,  and  if  we  want  you  wo.  will 
call  you."  At  7;  15  he  was  called  by  the 
niirht  operator  and  informed  that  there  was 
a  message  for  him  to  deliver.  He  respond- 
ed. While  riding  to  the  office  on  a  bicycle 
he  negligently  injured  plaintiff.  The  bicycle 
wad  his  own.  He  was  not  ordered  to  buy 
it  or  to  use  it,  but  he  did  use  it  in  the 
liusiness  of  the  telegraph  company  with  its 
Knowledge  and  assent.  Held,  he  was  in  the 
service  of  the  telegraph  company  at  the 
time,  and  that  defendant  is  liable  under 
the  rule  of  law  that  the  master  is  responsible 
tor  the  torts  of  his  servant,  done  in  tlie 
course  of  his  employment,  with  a  view  to 
the  furtherance  of  his  niaster's  business,  and 
not  for  a  purpose  personal  to  himself.  The 
fact  that  he  was  told  upon  his  arrival  at 
tiie  office  that  there  was  no  message  for 
him  to  deliver,  but  that  he  was  wanted  to 
relieve  the  night  operator,  did  not  take  the 
case  outside  of  this  rule. 
For  other  cases,  see  Master  and  Servanif  I. 

b,  in  Dig.  1-52  N,  S, 

(February  27,  1914.) 

A  PPEAL  by  defendant  Telegraph  Com- 
A  pany  from  a  judgment  of  the  District 
Court  for  Crow  Wing  County  in  plaintiff's 

Headnote  bv  Hall  am,  J. 

Note.-^As  to  liability  for  personal  in- 
jury caused  by  district  messenger,  see  an- 
notation following  Postal  Teleg.-Cablc  Co. 
▼.  Murrell,  post,  360. 
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favor,  and  from  an  order  denying  a  motion 
for  judgment  notwithstanding  the  verdict 
or  for  new  trial,  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  servant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  Fearons  and  G.  M. 
Ferguson,  for  appellant: 

Defendant  Geminder  was  not  acting  in 
the  course  or  within  the  scope  of  his  employ- 
ment as  the  servant  of  the  defendant  com- 
pany at  the  time  of  his  collision  with  plain- 
tiff. 

Gahagan  v.  Aermotor  Co.  67  Minn.  252, 
69  N.  W.  914.  1  Am.  Neg.  Rep.  92;  Yates 
V.  Squires,  19  Iowa,  26,  87  Am.  Dec.  418; 
Kwiechen  v.  Holmes  &  H.  Co.  106  Minn. 
148,  19  L.R.A.(N.S.)  255,  118  N.  W.  668; 
Slater  v  Advance  Thresher  Co.  97  Minn. 
305,  5  L.R.A  (N.S.)  508,  107  N.  W.  13S; 
Morier  v.  St.  Paul.  M.  A  M.  R.  Co.  31  Minn. 
351,  47  Am.  Rep.  793,  17  N.  W.  952;  Ben- 
son  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  7» 
Minn.  303,  80  N.  W.  1050,  7  Am.  Keg.  Rep. 
85;  St.  Louis  Southwestern  R.  Co  v.  Har- 
vey, 75  C.  C.  A.  536,  144  Fed.  806;  Olsen 
V.  Minneapolis  &  St.  L.  R.  Co.  76  Minn.  149, 
48  L.R.A.  796,  78  K.  W.  976,  6  Am.  Neg. 
Rep.  90;  Baker  r.  Chicago,  R.  I.  &  P.  R. 
Co.  95  Iowa,  163,  63  N.  W.  667;  Baird  v. 
Pettit,  70  Pa.  477;  Steffen  v.  McNaughton;' 
142  Wis.  49,  26  L.R.A. (N.S.)  382,  124  N. 
W.  1016.  19  Ann.  Cas.  1227;  Dickinson  v. 
West  End  Street  R.  Co.  177  Mass.  365,  52 
L.R.A.  326,  83  Am.  St.  Rep.  284,  59  N. 
E.  60,  9  Am.  Neg.  Rep.  293 ;  Byrket  v.  Lake 
Shore  &  M.  S.  R.  Co.  29  Ohio  C.  C.  614, 
affirmed  in  75  Ohio  St.  625,  80  N.  E.  1124: 
Benson  v.  T^ncashire  &  Y.  R.  Co.  [1904} 
1  K.  B.  242,  73  L.  J.  K.  B.  N.  S.  122,  (k^ 
J.  P.  149,  52  Week.  Rep.  243,  89  L.  T.  N. 
S.  715,  20  Times  L.  R.  139;  Wabash  R.  Co. 
V.  Erh,  36  Ind.  App.  650,  114  Am.  St.  Rep. 
302,  73  N.  E.  939;  Savannah,  T.  &  W.  R.  Co. 
V.  Flannagan.  82  Qa.  679,  14  Am.  St.  Rep. 
183,  9  S.  E.  471;   Russell  v.  Oregon  Shork 
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Line  R.  Co.  83  0.  C.  A.  618,  155  Fed.  22; 
Brown  v.  Purviance,  2  Harr.  &  G.  316; 
Nicholas  v.  Keeling,  21  Pa.  Super.  Ct.  181; 
Baltimore  &  O.  R.  Co.  v.  State,  33  Md.  542; 
McXulty  V.  Pennsylvania  R.  Co.  182  Pa. 
479,  38  L.R.A.  376,  61  Am.  St.  Rep.  721, 
38  Atl.  524;  Com.  v.  Brockton  Street  R. 
Co.  143  Maes.  501,  10  N.  E.  506;  26  Cyc. 
1536,   1538. 

Messrs.  Alderman  &  Clark  and  liarra- 
bee  &  Da  vies,  for  respondent: 

Defendant  Geminder  was  acting  in  the 
course  and  within  the  scope  of  hife  employ- 
ment as  the  servant  of  the  appellant  at  the 
time  of  his  collision  with  plaintiff. 

Burnham  v.  Elk  Laundry  Co.  121  Minn. 
1,  139  N.  W.  1069;  Sina  v.  Carlson,  120 
Minn.  283,  139  N.  W.  601;  McLaughlin  v. 
Cloquet  Tie  &  Post  Co.  119  Minn.  464,  49 
L.R.A.(N.S.)  544,  138  N.  W.  434;  Penas 
V.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  203, 
30  L.R.A.(N.S.)  627,  140  Am.  St.  Rep.  470, 
127  N.  W.  926 ;  Barrett  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  106  Minn.  57,  18 
L.R.A.(N.S.)  416,  130  Am.  St.  Rep.  586, 
317  N.  W.  1047;  1  Bailey,  Personal  Injury, 
2d  ed.  U  26,  pp.  61  et  seq.;  Jaaggard,  Torts, 
258,  261 ;  Shearm.  &  Redf.  Negl.  6th  ed,  ^^ 
146,  160;  Shea  v.  Reems,  36  La.  Ann.  966; 
Patten  v.  Rea,  2  C.  B.  N.  S.  606,  140  Eng. 
Reprint,  554,  26  L.  J.  C.  P.  N.  S.  235,  3 
Jur.  N.  S.  892,  5  Week.  Rep.  689;  Gahagan 
V.  Aermotor  Co.  67  Minn.  252,  69  N.  W. 
914,  1  Am.  Neg.  Rep.  92;  Garven  v.  Chicago, 
R.  I.  &  P.  R.  Co.  100  Mo.  App.  617,  75  S.  VV. 
193;  Byrne  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  24  L.R.A.  693,  9  C.  C.  A.  666,  22 
U.  S.  App.  220,  61  Fed.  605;  Brady  v. 
Chicago  &  G.  W.  R.  Co.  67  L,R.A.  712,  52 
C.  C.  A.  48,  114  Fed.  100,  11  Am.  Neg.  Rep. 
546;  Atwood  v.  Chicago,  R.  I.  &  P.  R.  Co. 
72  Fed.  447;  Harvey  v.  Texas  &  P.  R.  Co. 
92  C.  C.  A.  237,  166  Fed.  385;  St.  Ix)ui8, 
A.  &  T.  R.  Co.  V.  Welch,  72  Tex.  298,  2 
L.R.A.  839,  10  S.  W.  629;  International  & 
G.  N.  R.  Co.  V.  Ryan,  82  Tex.  565,  18  S. 
W.  219. 

Hal  lam,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  Geminder,  riding  a  bicycle  in 
the  evening,  negligently  injured  plaintiff. 
Geminder  was  employed  by  defendant  tele- 
graph company  as  a  messenger.  His  hours 
of  employment  were  in  the  forenoon  from 
8  to  12,  in  the  afternoon  from  1  to  6 
and  from  7  to  8.  He  was  subject  to  the  or- 
ders of  the  local  manager  Mr.  Craig  and 
the  night  operator  Mr.  Swanson.  He  lived 
with  his  parents  about  seven  blocks  from 
the  telegraph  office.  In  April,  1012,  he 
bought  a  bicycle  mainly  for  his  own  pur- 
poses, but  used  it  with  the  assent  of  the 
lonipaay  in  performing  his  duties  as  mes- 
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senger.  On  the  forenoon  of  November  30th, 
Mr.  Craig  said  to  him:  "There  might  not 
be  anything  after  supper,  and  so  you  stay 
by  the  phone  and  if  we  want  you  we  will 
call  you;  you  won't  need  to  come  down  to- 
night unless  we  do."  He  followed  these  in- 
structions. At  about  7:15  Swanson  called 
him  by  telephone  and  said:  "Come  down 
right  away.  We  have  a  message  for  you 
to  deliver."  He  took  his  bicycle  and  started 
for  the  office.  While  on  the  way  he  negli- 
gently collided  with  plaintiff.  When  he  ar- 
rived at  the  office  Swanson  said  to  him: 
'There  is  not  any  message  to  deliver.  I 
just  wanted  you  to  take  my  place  this  eve- 
ning." The  court  submitted  the  case  to  the 
jury.     Plaintiff  had  a  verdict  for  $15,000. 

Just  one  question  is  raised  on  this  ap* 
peal;  that  is.  Must  the  defendant  telegraph 
company  respond  for  the  negligence  of 
Geminder  while  going  on  a  bicycle  from  his 
home  to  the  office  of  the  telegraph  company 
under  the  circumstances  above  de&cril>ed? 
We  find  no  reported  case  like  this  in  all 
its  facta,  but  on  principle  we  are  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 

The  general  rule  in  tort  actions  is  that 
the  master  is  responsible  for  the  torts  of 
his  servant  done  in  the  course  of  his  em- 
ployment with  a  view  to  the  furtherance  of 
his  master's  business,  and  not  for  a  pur- 
pose personal  to  himself.  Smith  v.  Munch, 
65  Minn.  256,  68  N.  W.  19;  Barrett  v.  Min- 
neapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  106 
Minn.  51,  18  L.R.A.(N.S.)  416,  130  Am.  St. 
Rep.  585,  117  N.  W.  1047;  Sina  v.  Carlson, 
120  Minn.  283,  139  N.  W.  601.  So  long  as 
one  stands  in  the  relation  of  principal  or 
master  to  the  wrongdoer,  he  is  responsible 
for  the  wrongdoer's  acts.  New  Orleans,  M. 
&  C.  R.  Co.  V.  Hanning,  15  Wall.  649,  657, 
21  L.  ed.  220,  223,  7  Am.  Neg.  Cas.  309. 
^^In  determining  whether  a  particular  act 
is  done  in  the  course  of  the  servant's  em- 
ployment, it  is  proper  first  to  inquire  wheth- 
er the  servant  was  at  the  time  engaged  in 
serving  his  master.  If  the  act  be  done  while 
the  servant  is  at  liberty  from  the  service, 
and  pursuing  his  own  ends  exclusively,  the 
master  is  not  responsible.  If  the  servant 
was,  at  the  time  when  the  injury  was  in- 
flicted, acting  for  himself,  and  as  his  own 
master  pro  tempore,  the  master  is  not  lia- 
ble." Morier  v.  St.  Paul,  M.  &  M.  R.  Co. 
31  Minn.  351,  47  Am.  Rep.  793,  17  N.  W. 
952. 

Applying  these  principles,  the  decisions 
hold  quite  broadly  that  an  employer  is  liable 
for  negligence  of  his  enployee  while  driving 
his  employer's  vehicle  (Thomas  v.  Armitage, 
111  Minn.  238,  126  N.  W.  735;  Langworthy 
V.  Owens,  116  Minn.  342,  133  N.  W.  866. 
2  N.  C.  C.  A.  580;  Weber  v.  I>ockman.  66 
Neb.   469,  60  L.R.A.  313,  92  N.  W.   591), 


KUEHMICllEL  v.  WESTERN  U.  TELEG.  CO. 


357 


whether  going  on  a  misaion  of  his  employer 
or  returning  therefrom  to  his  employer's 
place  of  business.  Shea  v.  Reems,  36  La. 
Ann.  966. 

If  the  employee  is  using  his  own  vehicle  in 
the  employer's  service,  with  the  employer's 
a.^^^ent,  the  rule  is  the  same,  Carl  Corper 
Brewing  &  Malting  Co.  v.  Iluggins,  96  111. 
App.  144;  Standard  Oil  Co.  v.  Parkinson, 
S2  C.  C,  A.  29,  152  Fed.  681 ;  Tatten  v.  Rea, 
2  C.  B.  X.  S.  606,  140  Eng.  Reprint,  554, 
26  L.  J.  C.  P.  N.  S.  235,  3  Jur.  N.  S.  892, 
5  Week.  Rep.  689 ;  Western  U.  Teleg.  Co.  v. 
Rust,  o6  Tex.  Civ.  App.  359,  120  S.  W.  249. 
In  the  last  case  cited  a  messenger  boy,  rid- 
ing on  his  own  bicycle  to  deliver  a  message, 
negligently  injured  a  pedestrian,  and  it  was 
held  that  his  employer  was  liable. 

The  same  rule  is  applied  where  an  em- 
ployee in  the  course  of  his  employment, 
though  traveling  on  foot,  injures  a  third 
person.  Price  v.  Simon,  62  N.  J.  L.  153, 
40  Atl.  689,  4  Am.  Neg.  Rep.  417 ;  Missouri, 
K.  &  T.  R.  Co.  V.  Edwards,  —  Tex.  Civ. 
App.  — ,  67  S.  W.  891. 

The  rule  is  held  to  apply  where  the  em- 
ployee after  a  diversion  for  a  purpose  of  his 
own  is  returning  to  the  work  of  his  em- 
ployer. McKiernan  v.  Lehmaier,  85  Conn. 
Ill,  81  Atl.  969;  Loomis  v.  Hollistcr,  75 
Conn.  718,  55  Atl.  561,  14  Am.  Neg.  Rep. 
259;  Chicago  Consol.  Bottling  Co.  v.  Mc- 
Ginnis,  86  111.  App.  38;  WMUiams  v.  Koeh- 
ler,  41  App.  Div.  426,  58  N.  Y.  Supp.  863. 
It  has  been  definitely  held  by  this  court 
that  where  employees  are  going  to  or  from 
their  place  of  work  during  the  period  cov- 
ered by  their  wages  of  employment,  they 
are  in  the  service  of  the  employer,  and  that 
the  employer  is  liable  for  injuries  negligent- 
ly done  by  one  employee  to  another.  Wal- 
lin  T.  Eastern  R.  Co.  83  Minn.  149,  54 
L.R.A.  481,  86  N.  W.  70. 

As  above  stated,  these  cases  are  not  di- 
rectly in  point,  but  this  case  is  resolvable 
on  the  very  simple  principle  running 
through  them  all. 

The  principle  to  be  extracted  from  the 
cases  is  this.  The  test  in  determining  wheth- 
er the  doctrine  of  respondeat  superior  ap- 
plies is,  generally,  whether  the  person 
sought  to  be  charged  had  at  the  time  the 
right  to  control  the  action  of  the  person 
doing  the  wrong,  both  as  to  the  acts  done  J 
and  the  manner  of  doing  them.  Gahagan 
v.  Aermotor  Co.  67  Minn.  252,  69  N.  \\, 
914,  1  Am.  Neg.  Rep.  92;  Meyers  v.  Tri- 
.Slate  Auto  Co.  121  Minn.  68,  44  L.R.A. 
(X.S.)  113,  140  N.  W.  184;  Standard  Oil 
Co.  V.  Parkinson,  82  C.  C.  A.  29,  152  Fed. 
681. 

In  this  case  Geminder  was  acting  under 
orders  from  his  superior  and  during  the 
period  covered  by  his  wages  of  employment. 


He  was  using  his  bicycle  with  the  knowl- 
edge and  assent  of  defendant  company.  He 
was  not  on  any  business  of  his  own.  He 
was  not  his  own  master.  He  was  serving 
his  employer,  and  without  doubt  his  employ- 
er had  the  right  to  control  and  direct  hia 
actions  at  the  moment  of  his  negligent  act, 
both  as  to  any  act  done  and  as  to  tlie  man- 
ner of  doing  it  as  well.  We  are  of  the 
opinion  that  he  was  at  the  time  in  the  serv- 
ice of  the  defendant  company,  and  that  that 
defendant  Is  liable  for  his  negligence. 

Ihis  is  not  like  the  case  of  an  employee 
going  to  and  from  his  place  of  employment 
outside  of  the  hours  of  his  employment  and 
of  the  period  covered  by  his  wages.  Cases 
dealing  with  that  situation  are  not  in  point 
here. 

Defendant  contends  that  the  fact  that 
Geminder  was  called  not  for  the  purpose  of 
delivering  a  message,  but  to  take  the  place 
of  Swanson,  indicates  that  he  wa^  not  with- 
in the  scope  of  his  employment.  We  do  not 
concur  in  this  view.  Geminder  was  obeying 
the  order  of  one  whom  it  was  a  duty  of  his 
employment  to  obey.  Conceding  that  Swan- 
son  had  no  authority  to  call  him  with  the 
purpose  in  mind  which  he  afterwards  dis- 
closed, the  fact  remains  he  was  calling  Ge- 
minder into  the  service  of  the  telegraph 
company  by  virtue  of  an  authority  conferred 
by  the  company  upon  him.  Had  Geminder 
taken  Swapson's  place,  although  unauthor- 
ized, his  act  would  not  have  been  solely  for 
Swanson's  benefit  and  not  at  all  for  his  own. 
We  hold  that  at  the  time  he  injured  plain- 
tiff, Geminder  was  acting  in  the  course  of 
his  employment,  with  a  view  to  the  further- 
ance of  his  master's  business,  and  not  for 
a  purpose  personal  to  himself,  and  that  de- 
fendant telegraph  company  must  respond 
for  his  negligence. 

Order  affirmed. 


Petition  for  rehearing  denied. 


KENTUCKY  COURT  OF  APPEAIiS. 

POSTAL   TELEGRAPH-CABLE   COM- 
PANY, Appt., 

V. 

ANNA  E.  MURRELL. 

(180  Ky.  52,  201  S.  W.  462.) 

Master  and  servant  —  telegraph  mes- 
senger —  servant. 

1.  One  employed  by  a  telegraph  company 
to  collect  and  deliver  messages  is  its  servant 
so  as  to   render   it  liable  for   injuries   in- 

Xote.  —  As  to  liability  for  personal  in- 
I'ury  caused  by  district  messenger,  see  anno^ 
tation  following  this  case,  post,  360. 
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flicted  by  him  upon  a  pedestrian  by  the 
bicycle  which  he  was  riding  while  engaged 
in  delivering  a  message,  although  he  fur- 
nished his  own  uniform  and  bicycle  and  was 
paid  a  commission  for  each  message  de- 
livered. 
For  other  cases,  see  Master  and  Servant,  L 

6,  in  Dig.  1-62  N.  8. 
Appeal  —  sustaining  demurrer  —  non- 
prejudicial error. 

2.  It  is  not  prejudicial  error  to  sustain 
a  demurrer  to  a  pleading,  if  the  evidence 
bearing  on  the  issue  is  admitted  without 
objection  and  shows  that,  if  the  demurrer 
had  been  overruled,  the  court  would  have 
been  justified  in  refusing  to  submit  the  is- 
nue  to  the  jury. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  2,  in  Dig.  1-^2  X.  H. 

(March  19,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  First 
Division,  of  the  Circuit  Court  for  Jefferson 
County,  in  favor  of  plaintiff,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
ne&^Iiseuce  of  defendant's  servant  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  A.  E.  Richards.  A.  B.  Bensin- 
ger.  and  William  W.  Cook,  for  appellant: 

The  messenger  boy  was  an  independent 
contractor  at  the  time  of  the  accident,  and 
was  not  subject  to  the  direction  or  control 
of  defendant. 

Williams  v.  National  Cash  Register  Co. 
157  Kv.  836,  164  S.  W.  112;  Jahn  v.  Mc- 
Knight,  117  Ky.  655,  78  S.  W.  862;  Mess- 
mer  v  Bell  &  C  Co.  133  Ky.  19,  117  S.  W. 
346.  19  Ann.  Cas  1;  See  v  I^eidecker,  152 
Ky.  724,  154  S.  VV.  10;  Wells  v  Duncan 
Coal  Co.  157  Ky.  196,  162  S.  W.  821. 

An  independent  contractor  is  not  a  serv- 
ant within  the  rule  that  makes  a  master 
liable  to  third  persons  for  the  acts  of  his 
servants. 

Robinson  v.  Webb,  11  Bush.  464;  Wil- 
liams v.  National  Cash  Register  Co.  157 
Ky.  836,  164  S.  W.  112;  26  Cyc.  1552. 

A  defendant's  rights  sjiould  not  be 
guessed  away  for  one  upon  whom  the  bur- 
den rests  of  establishing  a  cause  of  action. 

Thomas  v.  Eminence  Distilling  Co.  151 
Ky.  29,  151  S.  W.  47. 

Messrs.  James  W.  Garrison  and  Hub- 
bard &  ITubbard,  for  appellee: 

The  general  demurrer  was  properly  sus- 
tained to  defendant's  amended  answer  nt- 
tempting  to  set  up  the  plea  of  independent 
contractor. 

Williams  v.  National  Cash  Register  Co. 
157  Ky.  843,  164  S.  W.  112. 

The  fact  that  the  messenger  boy  was  paid 


so  much  per  message  does  not  make  of  him 
an  independent  contractor. 

Employers'  Indemnity  Co.  v.  Kelly  Coal 
Co.  156  Ky.  77,  49  L.R.A.(N.S.)  850,  100 
S.  W.  914;  16  Am.  &  Eng.  Enc.  I^w,  189; 
O'Neill  V.  Blase,  94  Mo.  App.  648,  68  S.  W. 
764:  Central  Coal  &  I.  Co.  v.  Grider,  65 
L.R.A.  495,  note. 

The  character  of  the  service  rendered  bv 
the  messenger  boy  rebuts  the  presumption 
of  independent  contractor. 

Jensen  v.  Barbour,  15  Mont.  582,  39  Pac. 
906;  Tucker  v.  Axbridge  Highway  Bd.  53 
J.  P.  87. 

The  issue  of  independent  contractor  vva* 
determined  by  the  evidence  in  the  case,  and 
is  as  conclusive  as  if  made  by  the  plead* 


ings. 


39  Cyc.  1616,  1617;  Western  U.  Teleg. 
Co.  v.  Parsons,  24  Ky.  L.  Rep.  2008,. 72  S. 
W.  800 ;  Fox  v.  Utter^  6  Wash.  299,  33  Pac. 
364:  Atlantic  Consol.  Street  R.  Co.  v. 
Owings,  97  Ga.  663.  33  L.R.A.  798,  26  S. 
E.  377;  Comrade  v.  Atlas  Lumber  &  Shingle 
Co.  44  Wash.  470,  87  Pac.  517;  Hilz  v.  Mis- 
souri P.  R.  Co.  101  Mo.  86,  13  S.  W.  946. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee,  Mrs.  Murrell,  while  cross- 
ing Fourth  street  at  its  intersection  with 
Market  street  in  the  city  of  Ix)ui8ville,  and 
at  the  place  in  tha  intersection  set  apart 
for  foot  passengers,  was  struck  and  knocked 
down  by  a  messenger  boy  riding  a  bicycle, 
who  at  the  time  was  in  the  employment 
of  the  Postal  Telegraph -Cable  Company. 
In  a  suit  against  the  telegraph  company  to 
recover  damages  for  the  injury  sustained, 
on  the  ground  that  the  collision  was  caused 
by  the  negligence  of  the  messenger  boy,  o 
servant  of  the  company,  there  was  a  ver- 
dict and  judgment  in  favor  6f  Mrs.  Murrell. 

On  this  appeal  two  grounds  are  relied  on 
for  reversal:  First,  that  there  was  no  evi- 
dence of  negligence;  and,  second,  that  the 
messenger  boy  occupied  the  relation  of  inde- 
pendent contractor,  and  not  that  of  a  serv- 
ant of  the  telegraph  company,  and  therefort» 
it  was  not  liable  for  his  negligence,  even 
should  it  be  assumed  that  the  collision  and 
resulting  injury  were  caused  by  his  negli- 
gence. 

There  is  no  complaint  about  the  instru*?- 
tions,  and  the  evidence  was  sufficient  to  sus- 
tain the  contention  of  Mrs.  Murrell  tlmt 
while  in  the  act  of  crossing  the  street  at 
the  place  set  apart  for  foot  passengers,  and 
at  a  time  when  she  was  exercising  ordinary 
care  for  her  own  safety,  she  was  run  into 
and  knocked  down  by  the  messenger  boy, 
who  at  the  time  was  operating  his  bicycle 
in  a  negligent  and  careless  manner.  Of 
course,  there  was  conflict  in  the  evidence  on 
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fill's  issue,  as  there  always  is  in  eases  like 
th'i:*,  and  there  might  have  been  a  verdict 
for  either  party,  but  the  jury  who  heard  the 
c&se  decided  this  issue  of  fact  in  favor  of 
Mrs.  Murrell,  and  we  will  not  interfere  with 
their  finding. 

As.  to  the  defense  that  the  relation  of 
master  and  servant  did  not  exist  between 
the  telegraph  company  and  Langford,  the 
messenger  boy,  but  that  he  occupied  the  at- 
titude of  an  independent  contractor,  the 
trial  judge  sustained  a  demurrer  to  so  much 
of  the  amended  answer  as  set  up  that  Lang- 
ford  "was  employed  by  this  defendant  only 
upon  the  following  terms  and  conditions,  to 
wit;  He  was  employed  as  an  independent 
contractor  to  collect  and  to  deliver  various 
telegrams  tendered  to  the  defendant  for 
tran^^mission  or  received  over  its  wires,  in 
ron^ideration  of  individual  compensation 
for  each  individual  telegram  either  collected 
or  delivered  by  him  as  aforesaid,  at  the  rate 
of  2  cents  for  each  telegram ;  that  this  was 
the  sole  compensation  paid  said  messenger; 
that  said  messenger  paid  for  his  own  uui- 
fonn  and  furnished  his  own  bicvcle  which 
he  used  in  the  said  employment,  and  paid 
for  the  upkeep  and  repairs  thereon,  and 
also  paid  for. his  daily  lunch.  Defendant 
further  states  that  said  messenger  was  not 
subject  to  its  direction  or  control  during 
the  collection  or  delivery  of  telegrams  as 
aforesaid,  but  said  messenger  used  his  own 
diiscretion  and  volition  in  said  collection 
and  delivery,  and  was  responsible  to  this 
defendant  only  for  the  result  of  his  work, 
and  was  not  subject  to  its  control  as  to  the 
means  by  which  the  result  was  accom- 
plished. Defendant  states  that  after  said 
mcAsenger  had  left  its  office  for  the  pur- 
pose of  collecting  or  delivering  any  tele- 
gram, and  particularly  the  telegram  or 
telegrams  collected  or  delivered  by  him  im- 
mediately prior  or  subsequent  to  the  occur- 
rence set  forth  in  plaintitf's  petition,  de- 
fendant lost  all  control  over  his  conduct  or 
actions." 

So  that  the  question  is  presented,  Did 
this  amended  answer  set  out  a  state  of  facts 
showing  that  the  relation  of  independent 
contractor,  and  not  that  of  master  and  serv- 
ant, existed,  for  if  it  did  it  was  error  to 
sustain  a  demurrer  to  the  pleading.  It  will 
!«  oliserved  that  this  pleading  admits  that 
the  messenger  boy  was  .employed  by  the  com- 
pany to  collect  and  deliver  telegrams  for  it, 
and  states  that  he  received  for  his  services 
a  commission  for  each  telegram  delivered 
and  collected;  that  he  paid  for  his  uniform 
and  furnished  his  bicvcle.     But  it  further 

• 

jitates  that  he  was  not  subject  to  its  direc- 
tion and  control  in  the  collection  or  delivery 
of  telegrams.  This  averment,  however,  is 
necessarily  inconsistent  with  the  averment 


that  he  was  employed  by  it  to  collect  and 
deliver  telegrams  at  a  stipulated  compensa- 
tion, l)ecause  he  could  not  very  well  deliver 
a  telegram  without  being  directed  by  tli'j 
company  to  whom  and  where  to  make  the 
delivery,  nor  could  he  very  well  collect  a 
telegram  without  being  directed  by  the 
company  where  to  go  to  get  it.  And  so  lie 
must  have  been  under  the  direction  and 
control  of  the  company  in  delivering  and 
collecting  messages. 

It  is,  however,  a  fair  inference  from  the 
pleading  that  the  company  did  not  under- 
take to  regulate  the  speed  at  which  the 
messenger  boy  should  travel  or  the  par- 
ticular course  he  should  take  in  his  jour- 
ney; but  the  speed  at  which  he  traveled 
or  the  route  he  took  is  not  material  if  in 
making  the  trip  he  was  acting  for  it  in  the 
course  of  his  employment. 

We  are  therefore  of  the  opinion  that  ths 
pleading,  although  skilfully  drawn  in  an 
efTort  to  make  out  a  case  of  independent 
contractor  without  doing  too  much  violence 
to  the  actual  facts,  failed  to  show  that  the 
relation  of  master  and  servant  did  not  ex- 
ist, and  this  being  so,  it  was  not  error  tu 
sustain  the  demurrer. 

It  is  also  true  that,  generally  speaking, 
the  sufficiency  of  a  pleading  must  be  deter- 
mined by  an  inspection  of  the  pleading  it- 
self, and  without  reference  to  the  evidence. 
But  admitting  this  to  be  the  correct  prac- 
tice, it  does  not  follow  that  because  a  plead- 
ing is  good,  that  it  will  be  prejudicial  error 
to  sustain  a  demurrer  to  it  when  the  evi- 
dence bearing  on  the  issues  presented  by 
the  rejected  pleading  is  admitted  without 
objection,  and  shows,  as  does  the  evidence 
in  this  case,  that,  if  the  demurrer  had  been 
overruled,  the  court  would  have  been  justi- 
fied at  the  conclusion  of  the  evidence  in 
declining  to  submit  to  the  jury  the  issue 
attempted  to  be  made  by  the  pleading.  And 
so  we  think  it  not  amiss  to  call  attention 
to  the  evidence  of  Janes,  the  local  manager 
for  the  telegraph  company  at  the  time  the 
accident  occurred.  He  testified,  in  sub- 
stance, that  on  the  day  in  question  Lan^^- 
ford  was  employed  as  a  messenger  boy  by 
his  company,  and  on  that  day  delivered 
many  messages  for  it;  that  he  was  paid  i^o 
much  for  delivering  messages  and  so  much 
for  calling  for  messages,  and  in  no  other 
way;  that  he  owned  the  bicycle  he  was  rid- 
ing at  the  time  of  the  accident,  and  kept 
it  in  repair;  that  he  did  not  attempt  to  ex-' 
ercise  any  control  over  a  messenger  boy 
after  he  left  the  office  to  deliver  or  get  a 
message;  that  the  messenger  boys  were 
given  messages  and  sent  on  errands  when 
their  services  were  needed;  that  when  tho 
boys  went  to  lunch  they  were  under  the  con- 
trol of  the  telegraph  company  in  that  they 


L.R.A.1918D. 


360 


,  KENTUCKY  COGRT  OF  APPEALS. 


were  told  when  they  might  go  and  when  to 
come  back;  that  they  were  required  to  have 
a  bicycle,  but  that  the  telegraph  company 
had  no  control  over  how  fast  they  rode,  or 
what  they  did  on  the  way;  that  it  was  con- 
cerned only  in  the  fact  that  they  delivered 
the  messages  promptly. 

Langford  said  he  was  working  for  the 
telegraph  company  at  the  time  in  question, 
and  had  delivered  a  telegram  just  before 
the  accident,  and  was  on  his  way  from  tli3 
place  where  the  telegram  had  been  delivered 
to  another  place  where  lie  had  instructions 
to  deliver  another  telegram;  and  so  the  ac- 
cident happened  when  he  was  on  his  way  to 
deliver  a  telegram.  It  will  thus  be  seen 
that  the  messenger  boy  was  employed  by 
the  telegraph  company  to  deliver  and  re- 
ceive messages  for  it,  and  when  the  acci- 
dent happened  was  on  his  way  to  deliver  a 
message  under  the  terms  of  his  employ- 
ment. He  was  told  when  and  where  to  go, 
and  when  to  return,  was  paid  on  a  commis- 
sion basis  for  his  services,  and  owned  the 
bicvcle  that  he  rode.  The  manner  of  hid 
payment,  however,  was  immaterial.  Tt 
makes  no  dilTerence  whether  he  was  paid 
by  the  day  or  week  or  month,  or  so  much  for 


each  message  he  carried.  Kor  does  the 
circumstance  that  he  owned  and  rode  his 
own  bicycle  in  performing  this  service  for 
the  telegrapli  company  affect  the  question* 

He  was  under  the  control  of  the  tele- 
graph company  in  the  sense  that  it  directed 
him  when  to  go,  and  when  to  return,  and 
what  to  do.  He  had  no  discretion  of  his- 
own  to  exercise,  except  that  he  might  se- 
lect the  route  to  be  traveled  in  attending  to 
the  business  committed  to  his  care,  but 
whatever  route  he  selected,  or  whatever 
means  of  conveyance  he  adopted,  his  em- 
ployer controlled  his  movements  to  the  ex- 
tent that  it  derived  certain  results  there- 
from, and  the  accomplishment  of  these  re- 
sults consisted  in  doing  what  his  employer 
told  him  to  do.  Williams  v.  National  Cash 
Register  Co.  157  Ky.  836,  164  S.  W.  11 2  i 
Employers'  Indemnity  Co.  v.  Kelly  Coal 
Co.  156  Ky.  74,  49  L.R.A.(N.S.)  850,  UiO 
S.  W.  914. 

Upon  the  whole  case  we  are  satisfied  that 
no  error  prejudicial  to  the  substantial 
rights  of  the  telegraph  company  was  com- 
mitted by  the  trial  court,  and  therefore  the 
judgment  is  affirmed. 


Annotation — ^LiabQity  for  personal  injury  caused  by  district  messenger. 


As  to  duty  and  liability  toward  patron 
for  conduct  of  district  messenger,  see 
the  note  to  Haskell  v.  Boston  Dist.  Mes- 
senger Co.  2  L.R.A.(N.S.)  1091. 

The  decision  in  Postal  Teleg.-Cable 
Co.  V.  MuRRELL,  ante,  357,  turned  on 
whether  under  the  facts  the  messenger 
boy  was  an  independent  contractor  for 
whose  negligence  the  telegraph  company 
would  not  be  liable.  No  other  reported 
case  has  been  found  where  that  question 
was  considered  with  regard  to  a  messen- 
ger boy. 

A  messenger  company  and  a  telegraph 
company  which  occupied  the  same  office 
and  had  the  same  agent  were  held,  in 
Western  U.  Teleg.  Co.  v.  Rust  (1909)  55 
Tex.  Civ.  App.  259,  120  S.  W.  249,  to  be 
each  liable  for  injuries  to  one  as  the  re- 
sult of  a  collision  with  a  bicycle  ridden 
by  a  messenger  sent  by  the  telegraph 
company  to  perform  services  for  a  pa- 
tron and  without  charge  to  him,  as 
against  the  contention  of  the  messenger 
company  and  the  telegraph  company  that 
such  patron  was  liable,  where  the  mes- 
senger's wages  were  paid  by  the  messen- 
ger company,  and  the  telegraph  company 
l)aid  the  messenger  company  for  any 
services  the  messenger  boy  performed  at 
its  request,  and  the  patron  in  this  case 
neither  paid  the  boy  nor  had  any  con- 
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trol  over  him  beyond  indicating  what 
services  were  to  be  performed. 

A  messenger  boy  in  the  employ  of  a 
telegraph  company  is  acting  within  the 
scope  of  his  employment  in  obeying  a 
summons  of  his  superior  to  report  at  the 
office  to  deliver  a  message  after  having 
been  given  the  evening  off,  so  as  to  ren- 
der the  company  liable  for  injuries  to 
one  who  collided  with  the  wheel  ridden 
by  the  boy,  the  wheel  being  his  own  and 
ridden  with  the  knowledge  and  assent  of 
the  company,  but  not  by  its  requirement, 
although  the  actual  purpose  of  the  sum- 
mons was  that  he  might  relieve  the  night 
operator,  who  called  him,  which  was  not 
one  of  his  duties.  Kuehmichel  v. 
Western  U.  Teleg.  Co.  ante,  355. 

The  allegations  of  a  petition  of  one 
who  sued  a  telegraph  company  for  per- 
sonal injuries,  that  he  was  run  over  by  a 
bicycle  messenger  boy  in  the  service  of 
the  company,  were  not  sustained  by  evi- 
dence that  the  plaintiff  was  struck  by  "a 
boy  on  a  wheel;"  that  "the  boy  had  a 
blue  uniform  and  a  cap  from  the  West- 
em  Union  Company;"  that  he,  the  wit- 
ness, "did  not  know  whether  it  was  the 
Western  Union  Company's  wheel  or  not, 
but  the  rider  had  a  uniform  on."  Clower 
V.  Western  U.  Teleg.  Co.  (1916)  18  Oa. 
App.  775,  90  S.  E.  730. 
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A  telegraph  company,  it  was  held  in 
Phillips  V.  Western  U.  Teleg.  Co.  (1917) 
270  Mo.  676,  L.R.A.1917F,  489,  195  S. 
W.  711,  is  not  liable  for  an  injury  caused 
to  one  standing  on  a  public  highway  by 
it^  messenger  who,  while  on  his  way  to 
deliver  a  message,  snatches  a  paper  from 
a.  newsboy  and  in  an  attempt  to  escape 
runs  needlessly  against  the  person   in- 
jured.    The  court  distinguished  cases  of 
assault  by  employees  in  carrying  out  the 
instructions  of  the  employer,  and  also 
distinguished  cases  where  the  injury  was 
inHicted   by   some   instrumentality   fur- 
aished  by  the  employer  for  the  perform* 
anee  of  the  employee's  duties,  such  as  a 
horse  to  ride  or  an  automobile  to  trans- 
port him  in.     The  court  added:     ^^The 
naost  of  us  frequently  send  our  servants 
to  the  post  office  or  the  store,  or,  if  we 
have  no  one  regularly  employed  to  do 
these  errands,  expend  a  nickle  or  a  dime 
for  a  special  messenger  for  such  pur- 
poses.    The   traveling  salesmen   in  the 
employ  of  commercial  houses  go  from 
store  to  store  and  house  to  house  in  pur- 
suanee  of  their  ealling.    Boys  engaged  in 
this    employment    frequently    encounter 
their  juveuile  enemies,  and  we  who  em- 
ploy them  do  not  think  of  worrying  over 
our  financial  responsibility  for  the  re- 
sult   The  youth  who  goes  to  the  postof- 
fice  with  our  letter  on  a  4th  of  July 
morning   may    carry   a    bundle    of   fire 
crackers    and    distribute    them    freely 
along  the  route,  or  the  festive  drummer 
on  a  holiday  occasion  may  fall  over  a 
slight  and  quiet  traveler,  or  the  boy  who 
carries  a  parcel  may,  at  the  same  time, 
try  to  control  his  boon  companion,  the 
bull  pup,  with  a  string.     Many  of  us 
have    seen    painful    accidents    resulting 
from  such  conditions,  but  have  seen  no 
legal  authority  for  holding  the  master 
liable  in   damages   growing   out   of  the 
rollicking  movements  of  his  servants  on 
the  street,  even  though  his  own  business 
may  have  taken  them  to  the  very  place 
at  that  very  time,  unless  he  instigates 
the  wrong  which  caused  the  injury.  Nor 
are  we  prepared  to  hold  that  a  corpora- 
tion is,  in  this  respect,  subject  to  a  more 
stringent  rule  of  liability  than  a  natural 
person." 

This  ease  in  eflPeet  overrules  Phillips  v. 
Western  U.  Teleg.  Co.  (1916)  194  Mo. 
App.  458,  184  S.  W.  958,  an  action 
brought  by  the  husband  of  plaintiff  in 
the  instant  action  for  damages  suffered 
by  him  because  of  injuries  to  his  wife, 
which  upheld  the  liability  of  the  tele- 
graph company,  basing  its  decision  upon 
the  fact  that,  though  the  boy  deviated 
from  his  course  when  he  snatched  the 
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newspaper,  he  had  returned  to  it  at  the 
time  the  accident  occurred. 

A  few  cases  not  within  the  scope  of 
the  note  are  added  by  way  of  analogy. 

Negligence  of  an  ice  peddler  in  hand- 
ling ice  tongs  while  returning  to  his 
wagon  after  delivering  ice  will  be  im- 
puted to  the  master  so  as  to  make  him 
liable  for  injuries  to  one  struck  by  the 
tongs.  Price  v.  Simon  (1898)  62  N.  J.  L. 
153,  40  Atl.  689,  4  Am.  Neg.  Eep.  417. 

So,  too,  a  newspaper  publishing  com- 
pany is  liable  to  a  subscriber  for  in- 
juries resulting  from  being  struck  by  a 
tightly  folded  paper  negligently  thrown 
on  the  subscriber's  premises  by  the  com- 
pany's carrier.  Houston  Chronicle  Pub. 
Co.  V.  Lemmon  (1917)  —  Tex.  Civ.  App. 
— ,  193  S.  W.  347. 

On  the  other  hand,  a  blow  aimed  at  a 
vendor  of  newspapers  by  the  delivery 
agent  of  a  newspaper  publishing  com- 
pany during  an  altercation  between  the 
two,  which  was  a  personal  affair  between 
them,  was  not  an  act  done  within  the 
scope  of  the  delivery  agent's  employ- 
ment, so  as  to  render  the  publishing  com- 
pany liable  for  injuries  inflicted  upon  an- 
other street  vendor  of  newspapers,  who 
was  struck  by  the  blow  when  the  one  for 
whom  it  was  intended  dodged.  Froomkin 
V.  Brooklyn  Daily  Eagle  Co.  (1906)  113 
App.  Div.  443,  99  N.  Y.  Supp.  300. 

That  a  railway  call  boy  who  is  not  re- 
quired by  the  company  to  use  a  bicycle 
nor  furnished  with  one,  for  his  own  con- 
venience and  with  the  knowledge  of  the 
company,  uses  his  own  wheel,  does  not 
warrant  a  jury  in  finding  that  the  call 
boy  necessarily  used  the  bicycle  in,  mak- 
ing his  call,  so  as  to  make  it  liable  for 
injuries  to  one  struck  by  the  wheel  while 
it  was  being  ridden  by  the  boy  in  the 
performance  of  his  dutv.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Robinson  (1915)  117 
Ark.  37,  173  S.  W.  822.  J.  H.  B. 


NEW   JEHSEY   COfTRT   OP  ERRORS 
AND  APPEALS. 

STATE  OF  NEW  JERSEY  EX  REL.  FORD 
MOTOR  COMPANY,  Respt., 

V. 

MAYOR  AXD  TOWX  COUXCTL  OF  THE 
TOWN  OF  KEARNY,  Appt. 

(—  N.  J.  — ,  103  Atl.  254.) 

Water  —  Hen  on  ppoperty, 

1.  Statutory  liena  upon  the  landlord's  efs- 
tate  in  leased  real  property  for  water  Teskta 
or  charges   for   water   supplied  thereon  in 
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the  tenant  must  depend  for  their  validity 
upon  the  taxing  power  or  upon  contract. 
For  other  cases,  see   WaterSf  III.   b,  S,  in 
Dig.  I-o2  A.  iS'. 

Same  —  taxings  power. 

2.  If  it  is  the  taxing  power  which  is  re- 
lied upon,  the  imposition,  in  order  to  be 
constitutional,  must  be  laid  under  uniform 
rules  according  to  the  true  value  of  the 
property  taxed,  or  in  accordance  Avith  spe- 
cial benefit  to  it  as  a  property. 

For  other  cases,  see   Taxes,   I.   c,  in   Dig. 
l-o2  y.  8. 

Same  —  contract  liability. 

3.  Such  a  lien  for  charges  for  water  sup- 
plied to  a  tenant  by  measure  at  a  fixed 
price  per  thousand  cubic  feet  cannot  be  sus* 
tained  under  the  taxing  power.  It  must 
depend  upon  contract  expressly  or  impliedly 
authori^d  by  the  landlord. 

For  other  cases,  see  Waters,  III.   h,  3,  in 
Dig.  1-52  N.  S. 

Same  —  effect  of  statute. 

4.  The  fact  that  a  statute  providing  for 
a  lien  against  the  "premises"  for  unpaid  for 
water  supplied  thereto  by  a  municipality 
is  on  the  statute  books  reads  into  every 
lease  when  made  an  authoritv  to  the  tenant 
to  subject  such  premises  to  such  lien  for  the 
unpaid  for  water  which  the  circumstances 
indicated  the  parties  contemplated  should 
be  supplied,  within  the  limitations  of  the 
statute,  to  the  tenant  upon  the  premises  in 
pursuance  of  the  lease. 

For  other  c-ases,  see  Waters,  III.   h,  3,  in 
Dig.  1-52  y.  8. 

Same  —  duty  to  slop  supply  —  lien. 

5.  Where  the  statute  makes  it  the  **duty" 
of  tlie  municipality  to  shut  oflf  the  supply 
of  water  for  nonpayment  at  maturity  of 
any  bill  for  charges  for  water,  there  can,  in 
the  absence  of  other  authority,  be  no  lien 
against  the  landlord's  estAte  in  the  property 
for  water  supplied  to  the  tenant  on  his  con- 
tract alone,  in  violation  of  this  duty,  after 
such  default  and  after  a  reasonable  time 
thereafter  for  ascertaining  the  same  and 
for  shutting  off  the  supply. 

For  other  cases^  see  Waters,  III,   h,  3,  in 
Dig.  l-o^  K.  8. 

Same  —  introduction  by  tenant. 

6.  Where  the  leased  property  was  vacant 
land  without  anv  connection  with  tlie  mu- 
nicipal  water  supply,  and  the  tenant,  with- 
out the  landlord's  authority,  knowledge,  or 
consent,  caused  the  municipal  water  supply 
to  be  introduced  and  water  to  be  supplied 
by  measure  to  a  garbage  disposal  plant 
which  he  established,  held,  that  the  land- 
lord's estate  in  tlie  land  was  not  liable  to 
a  lien  for  unpaid  water  charges. 

For  other  ca^es,  see   Waters,  III.   h,  3,  in 
Dig.  1^-52  y.  8. 

(March  4,  1918.) 


Note.  —  As  to  validity  of  statute  or  ordi- 
nance making  property  or  property  owner 
liable  for  water  or  light  furnished  tenant, 
see  annotation  following  this  case,  post, 
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APPEAL  by  defendant  from  an  order  of 
the  Supreme  Court  overruling  a  demur- 
rer to  an  alternative  writ  of  mandamus  and 
awarding  a  peremptory  writ  commanding 
the  town  of  Kearnv  to  cancel  of  record  cer- 
tain  liens.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clyde  D.  Souter,  for  appellant: 

The  statute  gives  to  the  town  a  lien  on 
the  estate  of  the  lessor  in  the  land  for 
water  furnished  to  the  lessee. 

^Morrow  v.  Dows,  28  N.  J.  Eq.  459;  Hop- 
per V.  Malleaon,  16  N.  J.  Eq.  382;  Hud«^iT 
Trust  &  Sav.  Inst.  v.  Carr-Curran  Paper 
Mills  Co.  58  N.  J.  Eq.  59,  43  Atl.  418; 
Vreeland  v.  O'Neill,  36  N.  J.  Eq.  399,  37 
N.  J.  Eq.  574;  Provident  Inst,  for  Sav.  "r. 
Jersey  City,  117  U.  S.  506,  28  L.  ed.  1102, 
5  Sup.  Ct.  Rep.  612. 

Messrs.  Day,  Day,  Smith,  &  Slinger* 
land,  for  respondent: 

The  statute  under  which  the  lien  ift 
claimed  does  not  give  to  the  town  of  Kear- 
ny a  lien  upon  the  fee  simple  estate  of 
relator  in  the  premises  in  question. 

Morrow  v.  Dows,  28  N.  J.  Eq.  459;  40 
Cyc.  807,  §  7;  Carpenter  v.  Hoboken,  33 
N.  J.  Eq.  27;  Hudson  Trust  &  Sav.  Inst. 
v.  Carr-Curran  Paper  Mills  Co.  68  N.  J. 
Eq.  59,  43  Atl.  418;  Hopper  ▼.  Malleson,, 
16  N.  J.  Eq.  382. 

White,  J.,  delivered  the  opinion  of  the 
court : 

Tliis  is  an  appeal  from  an  order  of  the 
supreme  court  overruling  a  demurrer  to  an 
alternative  writ  of  mandamus  and  award- 
ing a  peremptory  writ  commanding  the 
town  of  Kearny  to  cancel  of  record  certain 
liens,  entered  under  §  9  of  the  Act  of  1884 
(Act  March  5,  1884  [Pamph.  Laws,  p.  49]) 
against  the  landlord's  land  for  unpaid  bills- 
for  Avater  introduced  and  supplied  to  it^ 
without  his  knowledge  and  consent,  by 
measure,  under  contract  with  his  tenant,, 
for  a  garbage  disposal  plaint  which  the  ten- 
ant established  on  the  land.  The  liens  cover 
unpaid  bills  during  a  period  of  nearly  three 
years,  the  town  not  having  shut  off  the 
water  upon  default  in  payment  of  the  first 
bill  as  in  "duty'*  bound  to  do  under  the  act. 

Statutory  liens  upon  the  landlord's  es-^ 
tate  in  leased  real  property  for  water  rents^ 
or  for  water  charges  for  water  supplied 
thereon  to  the  tenant  must  depend  for  their 
validity  either  upon  the  taxing  power  or 
upon  contract. 

If  it  is  the  taxing  power  that  is  relied 
upon,  the  imposition,  in  order  to  be  consti- 
tutional, must  be  applied  by  uniform  rules 
according  to  the  true  value  of  the  property 
taxed,  or  in  accordance  with  special  benefit 
to  it  as  a  property.     Jersey  City  v.  State> 
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43  X.  J.  L.  638,  affirming  State,  Vreeland, 
Prosecutor,  v.  Jersey  City,  43  N.  J.  L.  135. 

The  sale  to  a  consumer  of  water  by  meas- 
ure  at  a  fixed  price  per  thousand  cubic  feet 
is  obviously  not  a  tax  dependent  in  amount 
in  any  way  either  upon  the  true  value  of 
the  property  which  he  occupies,  or  upon  any 
special  benefit  to  that  property.  Such  a 
consiuner  might  be  a  banker  occupying  a 
property  worth  $100,000,  but  using  only  $60 
worth  of  natural  water  a  year,  or  he  might 
be  a  bottler  or  a  milkman  in  a  20-foot  store 
with  a  basement  in  the  same  block,  which 
was  worth  only  $1,000,  but  using  $1,000 
worth  of  water  per  annum. 

The  lien  given  by  the  statute,  therefore, 
in  case  of  water  sold  by  measure,  muBt  de- 
rive its  vitality  from  the  sale  itself,  as 
such ;  that  is,  from  contract.  Whatever  the 
purchaser  of  the  water  had  authority,  ex- 
press or  implied,  to  bind  by  his  contract,  to 
that  the  lien  xinder  the  statute  will  attach. 
Further  than  that  it  cannot  go. 

That  an  absolute  stranger,  a  trespasser, 
or  a  mere  licensee,  by  contract  with  the 
municipality  for  water  to  be  "conducted 
and  supplied"  to  my  property  without  my 
knowledge,  cannot  subject  it  to  lien  for  the 
water  so  supplied,  is,  of  course,  obvious; 
but  the  only  reason  that  he  cannot  do  so 
under  the  literal  language  of  the  statute  in 
question  is  that  he  has  no  authority  from 
me,  express  or  implied,  to  bind  my  property 
by  the  contract.  Clearly,  therefore,  the  lan- 
guage of  the  statute  is  to  be  construed  in 
the  light  of  this  underlying  principle,  for, 
under  the  well-established  doctrine  in  this 
state,  where  two  constructions  of  a  statute 
are  permissible,  one  of  which  would  render 
it  constitutional  and  the  other  unconstitu- 
tional, the  constitutional  construction  is  the 
one  to  be  adopted.  State  v.  Sutton,  87  N. 
J.  L.  192,  L.R.A.1917E,  1176,  94  Atl.  788, 
Ann.  Cas.  1917C,  91  Such  a  construction, 
therefore,  limits  the  lien  to  those  "premises 
to  which  the  water  was  conducted  and  sup- 
plied" with  the  express  or  implied  author- 
ity of  the  owner. 

It  is  argued,  however,  that  a  municipality 
supplying  water  under  the  statute  cannot, 
in  reason  and  in  good  public  policy,  be  re- 
quired to  search  the  title  of  every  prop^-rty 
to  which  water  is  supplied  in  order  to  as- 
certain the  true  owner.  This  is  true,  and 
the  legislature  has  properly  protected  the 
municipality  against  any  such  necessity  b^' 
authorizing  it  to  charge  a  minimum  amount 
of  its  own  fixing  in  advance,  and  to  cut  off 
the  supply  for  nonpayment  of  any  meter  or 
other  water  bill  at  the  expiration  of  the 
period  which  it  itself  fixes  as  the  time  when 
payment  shall  be  made. 

It  is  further  said  that  there  cannot,  un- 
der any  circumstances,  be  a  lien  against  the 


owner's  estate  where  tlie  water  is  supplied 
to  the  tenant  by  measure.  We  find  it  diffi- 
cult to  accept  this  interpretation  of  the 
statute.  Its  language  is  "to  furnish  water 
to  individuals,  and  establish  general  rates 
of  price,"  etc.,  and  the  lien  provision  is 
"that  the  rents  for  the  use  of  water  which" 
said  body  "may  supply,  as  aforesaid,  shalt 
draw  interest  from  the  time  they  become- 
due,  and  shall  be  and  remain  until  paid  a 
lien  upon  the  premises  to  which  the  same 
may  be  conducted  and  supplied."  The  use 
here  of  the  word  "rents"  we  think  is  with- 
out significance.  It  refers  to  the  "rates  of 
price"  which  the  act  rt!ithorizes  the  town  to 
charge  for  the  water  supplied,  which  pljraae, 
is  broad  enough  to  cover  the  prjce  per  thou- 
sand cubic  feet  for  measured  water,  as  well 
as  a  rate  based  upon  the  number  and  char- 
acter of  the  fixtures  or  outlets  supplied. 

That  the  owner's  estate  is  made  subject 
to  the  lien  provisions  of  a  statute  in  force 
when  he  made  the  lease,  for  whatever  water 
the  lease  authorized  the  tenant  to  procure 
to  be  supplied  to  the  premises,  is  in  prin- 
ciple established  by  the  decision  of  this 
court  in  Vreeland  v.  Jersey  City,  37  N  J. 
Eq.  574,  affirming  Vreeland  v/O'Xeil.  36 
N.  J.  Eq.  399,  sustained  in  Provident  Inst, 
for  Sav.  V.  Jersey  City.  113  U  S.  506,  2ft 
L.  ed.  1102,  5  Sup.  Ct  Rep.  612,  holding 
that  "a  mortgage  on  a  house  and  lot  in 
Jersey  City,  given  after  the  charter  of  1871, 
will  be  postponed  to  the  lien  for  water  rates 
assessed  [in  pursuance  of  that  charter]  for 
water  taken  from  the  city  waterworks  and 
used  on  the  premises  subsequent  to  the  date 
of  the  mortgage."  We  think,  therefore,  that 
the  fact  that  the  statute  providing  for  the 
lien  was  placed  and  remained  on  the  statute 
books  must  be  taken  to  read  into  every  lease 
subsequently  made  respecting  any  "prem- 
ises" an  authority  to  subject  such  premises 
to  a  lien  for  the  unpaid  for  water,  whether 
charged  for  by  measure  or  otherwise,  which 
the  circumstances  indicate  the  parties  con- 
templated should  be  supplied,  within  the 
limitations  of  the  statute,  to  the  tenant  on 
the  premises  in  pursuance  of  such  lease. 

Turning  now  to  the  present  case,  it  pre- 
sents two  aspects,  involving  (a)  the  water 
charges  incurred  after  default  in  payment 
of  the  first  bill  to  mature,  and  the  failure 
of  the  town  to  cut  off  the  tenants'  supply 
within  a  reasonable  time  after  such  de- 
fault; and  (b)  the  charge  for  water  covered 
by  such  first  bill  and  for  water  supplied 
within  such  reasonable  time  after  default. 

As  to  the  former,  viz.,  the  lien  for  the 
water  supplied  after  it  became  the  town's- 
"duty"  under  the  statute  to  cut  off  the  sup- 
ply for  nonpayment,  there  can  be  no  doubt 
that  the  lien  cannot  stand.  The  water  was- 
supplied  to  the  tenant  by  measure,  and  the 
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only  possible  authority  which  he  had  to 
bind  the  landlord's  property  for  his,  the 
tenant's  debt,  was  the  statutory  provision 
for  the  lien  constructively  read  into  the 
lease;  but  this  same  provision  also  read 
into  the  lease  the  requirement  that,  if  the 
tenant  did  not  pay,  the  supply  must  be  cut 
off.  At  most,  therefore,  the  contract  en- 
tered into  by  the  landlord  authorized  the 
tenant  to  bind  the  landlord's  property  for 
the  tenant's  debt  for  the  water  supplied 
during  the  first  period  for  which  default 
was  made,  and  for  a  reasonable  time  there- 
after to  ascertain  default  under  the  town's 
rules,  and  to  cut  off  the  supply  as  required 
by  the  statute.  For  his  debt  incurred  for 
water  supplied  him  after  tlie  time,  the  ten- 
ant clearly  had  no  authority,  express  or 
implied,  to  bind  the  landlord's  property, 
and  the  lien  therefor  must  fall. 

As  to  the  lien  for  the  tenant's  debt  for 
water  supplied  before  the  first  default  and 
within  the  reasonable  time  aforesaid  there- 
after, while  the  question  is  one  of  more 
difficulty,  we  nevertheless  think  that,  under 
the  peculiar  circumstances  here  involved, 
that  portion  of  the  lien  also  is  invalid.  As 
has  been  before  pointed  out,  if  the  con- 
sumer were  a  trespasser  or  a  mere  licensee, 
there  would  be  no  foundation  for  the  lien, 
and  while,  of  course,  a  tenant  of  a  vacant 
piece  of  land  without  restriction  as  to  the 
use  to  which  he  may  put  it  is  in  no  sense 
either  a  trespasser  or  a  mere  licensee,  never- 
theless, in  so  far  as  he  alters  the  land's 
former  condition  and  introduces  elements 
to  which  it  was  a  stranger  before,  there  is 
a  similarity  which  is  suggestive  in  constru- 
ing the  express  and  implied  provisions  of 
the  contract  upon  which  the  validity  of  the 
lien  must  rest  Suppose,  for  instance,  a 
man,  correctly  guessing  beforehand  that  a 


large  munition  factory  employing  thousands 
of  men  would  be  located  at  a  certain  spot 
and  conducted  there  during  the  war,  had 
leased  an  adjoining  farm  for  five  years 
without  restriction  as  to  its  use,  but  with- 
out disclosing  his  purpose,  and  then  had 
erected  thereon  workmen's  barracks  lor 
thousands  of  men  and  had  Introduced  water 
from  the  town  waterworks,  measured  by 
meter,  for  a  thousand  wash  spigots  in  the 
barracks,  should  the  statute  here  involved 
be  construed  as  reading  into  the  lease  for 
the  farm  an  authority  to  bind  it  for  the 
water  so  supplied  to  the  barracks?  We 
think  not.  '*Th€  premises  to  which  the 
water  was  conducted  and  supplied,"  in  the 
language  of  the  statute,  would  in  such  ease, 
we  think,  clearly  be  the  tenant's  barracks, 
and  not  the  landlord's  farm.  A  different 
question  might  arise,  although  as  to  that 
we  express  no  opinion,  if  the  lease  had 
expressly  contemplated  the  erection  by  the 
tenant  of  the  barracks,  but,  where  the  land- 
lord knew  nothing  about  them  when  he 
signed  the  lease,  we  think  he  cannot  be  held 
to  have  authorized  his  tenant  to  bind  his 
property  for  a  water  supply  which  was  non- 
existent at  the  time  and  which  he  did  not 
know  was  to  be  introduced. 

In  the  present  case  there  was  no  water 
connection  to  the  vacant  ground  when  the 
lease  was  made,  and  there  is  nothing  to  in- 
dicate that  the  landlord  knew  that  the 
property  was  to  be  put  to  a  use  which 
would  require  such  connection.  The  water 
wa«  in  fact  introduced  and  used  entirely 
without  his  knowledge.  His  contract  con- 
tained no  express  authority  for  the  tenant 
to  bind  the  leased  property  for  water,  and 
under  the  circumstances  we  think  none  is 
to  be  implied. 

The  judgment  is  affirmed. 


Annotation — Validity  of  statute  or  ordinance  making  property  or  property 

owner  liable  for  water  or  light  furnished  tenant. 


Earlier  cases  considering  the  question 
under  annotation  will  be  found  in  the 
note  to  East  Grand  Forks  v.  Luck,  6 
L.R.A(N.S.)  198. 

The  majority  of  the  cases  cited  in  the 
earlier  note,  as  well  as  in  the  present 
note,  uphold  the  validity  of  statutes  or 
ordinances  making  the  owners  or  the 
property  liable  for  the  service. 

Vreeland  v.  O'Neil  (1883)  36  N.  J.  Eq. 
399,  cited  in  the  earlier  note  as  uphold- 
ing the  provisions  of  a  city  charter  mak- 
ing water  rents  a  lien  upon  the  property, 
was  affirmed  in  (1883)  37  N.  J.  Eq,  574. 

Since  the  earlier  note  was  written,  it 
was  held  in  Rand  v.  Marshall  (1911)  84 
Vt.  161,  78  Atl.  790,  citing  the  earlier 
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note,  that  a  provision  of  a  village  char- 
ter that  charges  for  electricity  furnished 
a  tenant  shall  be  chargeable  to  and  may 
be  collected  of  the  landlord,  and  shall  be 
a  lien  upon  the  property,  is  constitution- 
al, since  the  owner  can  protect  himself 
from  liability  at  any  time  by  directing 
that  electricity  be  not  furnished. 

Under  a  statute  which  makes  water 
rents  a  lien  upon  the  premises  until  the 
same  shall  be  paid  and  satisfied,  it  was 
held  in  Howe  v.  Orange  (1907)  73  N.  J. 
Eq.  410,  75  Atl.  1101,  that  a  grantee  of 
property  could  not  compel  a  city  to 
furnish  water  to  such  premises  until  un- 
paid water  bills  of  the  grantor  were  paid 
and  satisfied. 


ANNOTATION— LIABILITY  FOR  WATER  FURNISHED  TENANT. 


3C5 


And  in  Kohler  v.  Reitz  (1911)  46  Pa. 
Super.  Ct.  350,  it  was  held  that  a  regula- 
tion established  by  mnnicipal  ordinance, 
that  the  supply  of  water  shall  be  stopped 
until  all  arrearages  are  paid,  may  be  en- 
foreed  against  a  purchaser  of  property 
at  a  sheriff's  sale,  where  there  was  a 
claim  for  water  rent  against  the  former 
owner. 

A  rule  or  regulation  of  a  municipality 
owning  its  waterworks  system,  providing 
for  shutting  off  the  supply  and  discon- 
tinuing the  service  in  case  of  unpaid 
dues,  is  reasonable  where  the  municipal- 
ity is  by  statute  given  a  lien  upon  the 
land  for  unpaid  dues,  and  may  be  en- 
forced against  a  tenant  in  case  of  dues 
allowed  to  become  delinquent  by  his 
landlord.  State  ex  rel.  Seotillo  v.  Water 
Supply  Co.  (1914)  19  N.  M.  27,  L.R.A. 
191dA,  242,  140  Pac.  1056. 


But  a  municipality  which  by  its  char- 
ter is  obligated  to  furnish  water  to  all 
its  inhabitants  is  without  authority  to 
pass  an  ordinance  providing  that  all  as- 
sessments for  water  consumers  should  be 
assessed  againt  the  owners  of  the  prop- 
erty, and  not  against  the  consumers,' 
where  its  effect  is  to  require  inhabitants 
who  are  not  property  owners,  but  occupy 
property  belonging  to  a  delinquent  own- 
er, to  pay  the  delinquent  charges  of  the 
landlord  as  a  condition  precedent  to  re- 
ceiving water  services.  Farmer  v.  Nash- 
ville (1913)  127  Tenn.  509,  46  L.R.A. 
(N.S.)  240,  156  S.  W.  189. 

For  notes  on  related  questions,  see 
L.R.A.  Indexes  under  the  title,  "Watera/\ 
subtitle,  "Public  water  supply." 

J.  H.  B. 
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APPEALS. 

JAMES  M.  DUPREE,  Appt., 
v. 

STATE  OF  OKLAHOMA. 
(— -  Okla.  Crim.  Rep.  — ,  171  Pac.  489.) 

Attorney  general  —  duty  and  authority. 

1.  Under  §  8057,  Rev.  Laws  1910,  it  is 
the  duty  of  tlie  attorney  general,  upon  re- 
quest o/  the  governor,  to  appear  in  the  trial 
court  and  to  institute  and  ccmduct  the 
prosecution  of  particular  criminal  cases, 
and  by  such  request  the  attorney  general 
is  clothed  with  all  the  powers  and  duties 
of  the  county  attorney  in  regard  to  the 
prosecution  of  criminal  cases  generally; 
Imt  such  request  and  appearance  do  not 
abrogate  tlie  powers  and  duties  of  the  coun- 
ty attorney  in  regard  to  the  particular 
■prosecution. 

For  other  cases ,  see  Attorney  General,  in 
Dig.  1-52  N,  8. 

Criminal  law  —  former  Jeopardy  —  dif- 
ferent prosecutors. 

2.  Where  the  couAty  attorney  has  insti- 

Headnotes  by  Galbiuith,  Special  Judge. 


tuted  a  criminal  prosecution  which  is  pend* 
ing  in  the  superior  oourt,  and  the  attor- 
ney general,  upon  request  of  the  governor, 
appears  and  institutes  a  prosecution  for 
the  same  offense  in  the  district  court  of  the 
county,  and  the  county  attorney  continues 
his  prosecution  in  the  superior  court  and 
secures  a  trial,  resulting  in  a  verdict  of 
*'not  guilty"  before  the  prosecution  by  the 
attorney  general  is  reached  for  trial,  and 
when  it  is  called  the  plea  of  former  jeop- 
ardy is  urged  against  the  information,  held, 
that  the  plea  is  well  taken  and  sliould  have 
been  sustained. 

For  other  cases,  see  Criminal  Law,  II,  g,  1, 
in  Dig.  1-52  iV.  8, 

(March  19,  1918.) 

APPKAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Oklahoma 
County,  convicting  him  of  keeping  a  place 
for  the  purpose  and  with  the  intent  of  un- 
lawfully selling,  bartering,  and  giving  away 
intoxicating  liquors  contrary  to  statute.. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Claude  Xowlin  and  William 
Zwick  for  plaintiff  in  error. 


Note. —  The  holding  in  Dipree  v.  State 
that  the  mere  fact  that  the  county  attor- 
ney and  the  attorney  general  were  each  au- 
thorized to  institute  and  carry  on  prose- 
cutions for  certain  offenses  did  not  entitle 
the  attorney  general  to  disregard  the  action 
of  the  county  attorney  in  instituting  the 
prosecution  of  an  offense  under  tlie  statute 
which  resulted  in  the  acquittal  of  the  de- 
fendant, and  himself  instituting  a  prosecu- 
tion for  the  same  offense,  since  the  verdict 
of  acquittal  in  the  prosecution  by  the  county 
attorney  was  a  bar  to  further  prosecution 
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for  the  same  offense,  is  apparently  the  only- 
case  passing  upon  this  question.  There  was- 
no  charge  of  collusion  between  the  prose- 
cuting oflicers  and  the  defendant  in  the* 
original  prosecution.  Cases  involving  the 
riglit  to  assert  as  a  bar  t<>  further  prosecu- 
tion a  judgment  of  conviction  or  acquittal 
in  a  pro'^ocution  instituted  by  the  defend- 
ant himself,  or  by  .someone  in  his  behalf 
or  in  collusion  with  him,  are  t'»'eated  in  & 
note  appended  to  State  T.  Bart.ett,  L.R.A. 
1918A,  1179. 


366 


OKLAHOMA  CRIMINAL  COURT  OF  APPEALS. 


Messrs.  Charles  W.  West,  Attorney  Gen- 
eral, Smith  G.  Matson,  and  Joseph  L. 
Hull,  Assistant  Attorney  General,  for  the 
*State. 

Oalbralth,  Special  Judge,  delivered  the 
opinion  of  the  court: 

The  disposition  of  this  appeal  requires  the 
consideration  of  only  one  of  the  many  as- 
«>ignments  of  error  set  out  in  the  petition 
in  error,  namely,  the  fifth  assignment,  which 
reads:  "The  said  district  court  of  Okla- 
homa county,  Oklahoma,  erred  in  requiring 
the  defendant  to  proceed  to  trial,  and  in 
placing  the  defendant  J.  M.  Dupree  on  trial 
for  said  offense  in  the  district  court  of 
Oklahoma  county,  Oklahoma,  for  the  reason 
that  said  defendant  J.  M.  Dupree  had  here- 
tofore been  duly  tried  and  acquitted  of  the 
identical  offense  charged  against  him  in  said 
information." 

It  appears  from  the  record  that  the  at- 
torney general,  having  been  requested  so  to 
do  by  the  governor,  on  the  7th  day  of  Feb- 
ruary, 1014,  filed  a  preliminary  informa- 
tion in  the  county  court  of  Oklahoma  coun- 
ty charging  the  plaintiff  in  error,  wit!i 
numerous  other  persons  named  in  the  in- 
formation, with  the  offense  of  keeping  a 
place,  to  wit,  the  second  and  third  stories 
of  a  three-story  brick  building  and  the  ap- 
purtenances thereunto  belonging,  located  at 
No.  6i  North  Broadway,  Oklahoma  City 
«nd  Oklahoma  county,  called  the  "Elite 
Hotel,"  with  the  unlawful  intention  and 
for  the  unlawful  purpose  of  selling,  barter- 
ing, and  giving  away  spirituous  and  malt 
liquors  contrary  to  the  statute;  that  a  pre- 
liminary examination  was  waived  by  the 
defendants  and  they  were  bound  over  to  the 
^district  court  of  Oklahoma  county;  that 
thereafter  on  the  20th  day  of  February, 
1914,  the  attorney  general  filed  in  the  dis- 
trict court  of  Oklahoma  county  an  informa- 
tion against  the  plaintiff  in  error  and  the 
other  parties  named  with  him,  wherein  it 
was  charged  that  on  the  1st  day  of  April, 
1913,  and  continuing  thereafter  up  to  and 
including  the  14th  day  of  February,  1914, 
the  defendants  did  keep  a  place  at  No.  6i 
North  Broadway,  Oklahoma  City,  known  as 
the  "Elite  Hotel,"  with  the  purpose  and  in- 
tent of  unlawfully  selling,  bartering,  and 
giving  away  spirituous  liquors,  etc.  The 
sufficiency  of  this  information  was  chal- 
lenged by  demurrer  and  by  plea  of  former 
jeopardy  in  bar.  These  pleas  being  denied, 
the  plaintiff  in  error  asked  and  was  granted 
a  severance  and  proceeded  to  trial  upon  his 
plea  of  not  guilty,  resulting  in  a  verdict 
of  "guilty,"  and  a  judgment  entered  therein 
assessing  a  fine  and  a  prison  sentence.  To 
review  which  this  appeal  was  prosecuted. 

It  also  appears  from  the  record  that  on 
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the  dd  day  of  December,  1913,  the  county 
attorney  of  Oklalioma  county  conunenced  a 
prosecution  against  the  plaintiff  in  error 
and  others  charging  the  offense  of  keeping 
a  place,  to  wit,  the  "Elite  Hotel,"  in  Okla- 
homa City,  on  April  1,  1913,  and  continu- 
ously thereafter  up  to  a  day  named  in  De- 
cember, 1913;  that  the  preliminary  hearing 
was  waived  and  the  defendants  were  bound 
over  to  the  superior  court  of  Oklahoma 
county;  that  on  the  9th  day  of  February, 
1914,  the  county  attorney  of  Oklahoma  coun- 
ty filed  an  information  in  the  superior 
court  of  said  county  against  the  plaintiff 
in  error  charging  the  offense  of  keeping  a 
place,  to  wit,  the  "EUte  Hotel,"  in  Okla- 
homa City  on  the  1st  day  of  April,  1913, 
and  continuously  thereafter  up  to  and  in- 
cluding the  14th  day  of  March,  1914;  that 
this  cause  was  set  for  trial  in  the  superior 
court  on  the  20th  day  of  March,  1914,  and 
the  trial  thereof  was  further  continued  un- 
til the  23d  day  of  March,  when  a  trial  w^aa 
had  before  the  court  and  jury  and  a  verdict 
returned  by  the  jury  of  "not  guilty,"  and  a 
judgment  entered  upon  said  verdict  by  the 
court  adjudging  the  plaintiff  in  error  "not 
guilty"  of  the  offense  charged. 

It  is  admitted  that  the  offense  charged 
in  the  information  filed  by  the  attorney  gen- 
eral in  the  district  court  and  that  filed  by 
the  county  attorney  in  the  superior  court 
charged  one  and  the  same  offense.  It  is 
urged  on  behalf  of  the  state,  in  answer  to 
the  plea  of  former  jeopardy  set  up  in  bar 
to  the  information  filed  by  the  attorney 
general,  that,  when  the  attorney  general 
commenced  the  prosecution  by  filing  the 
preliminary  information  in  the  county 
court,  the  power  and  authority  of  the  coun- 
ty attorney  to  proceed  with  the  prosecution 
on  the  information  filed  by  him  was  revoked 
and  superseded,  and  that  any  steps  he  miglit 
have  taken  in  the  prosecution  subsequent 
to  the  filing  of  the  information  by  the  at- 
torney general  were  ineffectual  for  any  pur- 
pose»  and  that  the  trial  had  thereon  could 
not  amount  to  jeopardy,  and  therefore  the 
plea  attempting  to  set  up  the  former  jeop- 
ardy was  properly  denied. 

The  duties  of  the  county  attorney  in  re- 
gard to  the  prosecution  of  criminal  cases  in 
general  are  set  out  in  §  1554,  Hev.  Laws 
1910,  as  follows:  "It  sliall  be  the  duty  of 
the  county  attorney  to  appear  in  the  dis- 
trict, superior  and  county  courts  of  his 
coimty  and  prosecute  and  defend,  on  behalf 
of  the  state  or  county,  all  actions  or  pro- 
ceedings, civil  or  criminal,  in  which  the 
state  or  county  is  interested  or  a  party: 
and  whenever  the  venue  is  changed  in  any 
criminal  case,  or  in  any  civil  action  or  pro- 
ceeding in  which  his  county  or  the  state 
is  interested  or  a  party,  it  shall  be  the  duty 
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of  the  county  attorney  of  the  county  where 
such  indictment  is  found,  or  the  county 
interested  in  such  civil  action  or  proceed- 
ing', to  appear  and  prosecute  such  indict- 
ment, and  to  prosecute  or  defend  such  civil 
action  or  proceeding  in  the  county  to  which 
the  same  may  be  changed." 

Section  8059,  Rev.  Laws  1910,  makes  it 
the  duty  of  the  attorney  general  to  con- 
sult with  and  advise  the  county  attorney 
when  requested  by  him  "in  all  matters  per- 
taining to  the  duties  of  their  office." 

Section  8057,  Rev.  Laws  1910,  prescribes 
specific  duties  of  the  attorney  general  as 
follows:  "Tlie  attorney  general  shall  ap- 
pear for  the  state  and  i)ro8ecute  and  de- 
fend all  actions  and  proceedings  in  the  su- 
preme court  and  criminal  court  of  appeals 
in  which  the  state  shall  be  interested  as  a 
party,  and  shall  also,  when  requested  by 
the  governor  or  either  branch  of  the  legis- 
lature, appear  for  the  state  and  prosecute 
or  defend  in  any  other  court  or  before  any 
officer,  in  any  cause  or  manner,  civil  or 
criminal,  in  which  the  state  may  be  a  party 
or  interested,  and  shall  attend  to  all  civil 
cases  remanded  by  the  supreme  court  to 
any  district  court  in  which  the  state  is  a 
party  or  interested.  He  shall  keep  an  office, 
to  be  furnished  by  the  state  in  the  same 
manner  as  the  other  staite  offices." 

It  was  upon  the  request  of  the  governor 
that  the  attorney  general  appeared  and  filed 
the  information  in  the  instant  case. 

This  record  presents  the  question  of  the 
effect  of  the  appearance  of  the  attorney 
general  in  this  prosecution  upon  the  power 
and  authority  of  the  county  attorney  in  re- 
gard to  the  same  after  such  appearance. 
The  supreme  court  of  Colorado,  in  the  case 
of  People  V.  Gibson,  63  Colo.  231,  125  Pac. 
o31,  Ann.  Cas.  191 4B,  138,  in  discussing  a 
statute  almost  identical  with  §  8057  above 
quoted,  quote  with  approval  a  statement 
in  regard  to  the  efTect  of  the  appearance 
of  the  attorney  general  in  the  prosecution 
upon  the  power  of  the  county  attorney  there- 
in, from  the  opinion  of  the  supreme  court 
of  Minnesota  in  State  ex  rel.  Young  v. 
Robinson,  101  Minn.  277,  20  L.R.A.(N.S.) 
1127,  112  N.  W.  269,  as  follows:  "The 
statute  under  consideration,  imposing  spe- 
cific duties  upon  county  attorneys  in  the 
matter  of  its  enforcement,  is  in  no  proper 
view  a  limitation  upon,  nor  does  it  exclude, 
the  general  authority  of  the  attorney  gen- 
eral upon  the  same  subject.'' 

And  the  Colorado  court  proceeds  as  fol- 
lows: ''So  under  the  law  of  this  state  dis- 
trict attorneys  are  specifically  authorized, 
inter  alia,  to  appear  in  all  indictments, 
criminal  cases,  and  proceedings  which  may 
be  pending  in  the  district  court  of  their  re- 
spective counties.    Nevertheless,  general  au- 


thority is  imposed  upon  the  attorney  gen- 
eral to  appear  and  prosecute  in  all  cases 
wherein  the  state  is  a  party  or  interested 
when  required  so  to  do  by  the  governor  or 
general  assembly.  The  two  provisions  dre 
not  inconsistent.  They  may  stand  together, 
Tlie  specific  duty  imposed  upon  the  district 
attorneys  in  no  wise  limits  or  excludes  the 
general  authority  of  the  attorney  general 
upon  the  same  subject." 

The  supreme  court  of  North  Dakota  iu 
State  ex  rel.  Miller  v.  District  Ct.  19  IS. 
D.  819,  124  X.  VV.  417,  Ann.  Cas.  1912D, 
935,   say    in   regard   to  the   duties   of   the 
attorney  general,  when  requested  by  the  gov- 
ernor to  appear  in  the  prosecution  of  crimi- 
nal cases  in   the  trial  court:     'The  legis- 
lature stepped  further  and,  guided  by  tiie 
public  interests,  announced  by  another  spe> 
cial  clause  of  the  statute  cited,  as  one  of 
the  attorney  general's  duties  that  he  shall, 
when  required  by  the  public  service  or  di- 
rected by  the  governor,   assist  the  couuly 
attorney  of  any  county  in  the  discharge  of 
liis  duties.     Here  we  have  a  specific  direc- 
tion  by   which  the  attorney  general   Is  to 
do  more  than  to  exercise  those  supervisory 
powers   contemplated   by   previous  require- 
ments of  the  law — he  is  to  assist  the  county 
attorney  in  the  discharge  of  his  duties  when 
the  public  service  requires  it,  or  when  tiie 
governor  directs   him  to  give  such  assist- 
ance.    .     .     .     Nor  is  there  any  limit  what- 
ever to  the  assistance  to  be  given — ^no  point 
where  it  is  to  begin  or  to  end,  except  the 
bound   of   the   official   duty   of   the   county 
attorney.     Just  so  long  as  the  county  at- 
torney has  any  duty  to  discharge,  and  just 
so  far  as  he  may  go  in  discharging  it,  so 
long  is  it  the  right  and  obligation  of  the 
attorney  general  to  actively  assist  him  in 
the  discharge  of  such  a  duty;   and  equally 
far  in   executing  the  duties   shall   he   go, 
when  the  public  service  requires  it,  or  when 
directed  to  assist  by  the  governor." 

The  supreme  court  of  Oklahoma  in  £x 
parte  Kelly,  45  Okia.  577,  146  Pac.  444»  say 
in  regard  to  the  interpretation  ol  §  8057, 
above  quoted:  "If  it  be  held,  as  contended 
by  counsel  for  petitioner,  that  the  author- 
ity of  the  attorney  general  is  limited  to  the 
right  of  appearing  in  proceedings  already 
pending,  it  would  amount  to  a  denial  of  his 
right  to  appear  in  any  case  where,  by  rea- 
i  son  of  the  failure,  neglect,  or  refusal  on  the 
part  of  the  local  authorities  to  institute 
proceedings,  the  same  has  not  been  done. 
The  purpose  of  this  statute  in  our  judg- 
ment, is  to  clothe  the  governor,  who  !& 
vested  by  law  with  the  supreme  executive 
authority  and  clothed  with  the  power  of 
executing  tlie  laws,  in  a  proper  case,  where 
from  anv  reason  the  law  is  not  enforced,  to 
put  in  motion  the  machinery  of  the  law  to 
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maintain  .its  authority.  Conditions  might 
arise  where  local  officials  would  refuse  to 
enforce  the  law,  and  flagrant  violations 
thereof  might  occur  with  impunity,  unless 
there  be  some  power  by  which  these  con- 
ditions could  be  remedied;  and  when,  in  the 
judgment  of  the  governor,  the  laws  are  not 
properly  enforced  by  local  officials,  it  was 
clearly  contemplated  by  this  statute  that 
upon  his  request  the  attorney  general  mic'ht 
in  person  take  charge  of  the  conditions, 
and  in  that  situation  would  be  clothed  with 
all  the  authoritv  of  the  local  officers,  and 
could  take  any  steps  necessary  to  institute 
any  proceeding,  or  carry  the  same  on  to  a 
final  determination,  notwithstanding  the 
local  officials  might  refuse  to  do  so." 

And  in  the  same  opinion  the  court  quotes 
with  approval  from  the  syllabus  in  the 
opinion  of  the  supreme  court  of  Kansas  in 
State  V.  Bowles,  70  Kan.  821,  69  L.R.A. 
176,  79  Pac.  726,  to  the  effect  that  when  the 
attorney  general  has  been  requested  by  the 
governor  to  act  in  such  a  case,  the  attor- 
ney general  then  becomes  the  prosecuting 
attorney  of  that  county  in  those  proceed- 
ings. 

We  understand  the  court  to  mean  by  this 
language  that  in  such  condition  the  attor- 
ney general  becomes  clothed  with  the  same 
power  as  the  county  attorney  in  regard  to 
the    prosecution    of   such    cases.      There    Is 
nothing  in  the  language  of  the  statute  that 
would  justify  the  inference  that  the  legis- 
lature intended  that  the  request  by  the  gov- 
ernor and  the  appearance  of  the  attorney 
general  in  the  prosecution  of  a  criminal  case 
operated  to  relieve  or  to  disqualify  or   to 
take   away   from  the   county   attorney   the 
powers  conferred  upon  him  by  the  statute 
in   regard   to   the  prosecution   of   criminal 
causes.    The  attorney  general  being  clothed 
with  the  same  power  as  the  county  attorney, 
this  power  was  not  exclusive,  but  concur- 
rent with  the  power  conferred  by  the  stat- 
ute upon  the  county  attorney,  and  was  lim- 
ited by  the  same  power  which   limits  the 
duty  and  the  powers  of  the  county  attorney. 
It  will  be  observed  that  the  situation  as 
presented  in  the  instant  case  differs  from 
that  presented  in  any  of  the  cases  above 
cited.     In  each  of  those  cases  there  was  a 
failure,  refusal,  or  neglect  to  act  on  the  part 
of  the  county  attorney  that  was  used  as 
occasion  for  the  governor  to  make  the  re- 
quest upon  the  attorney  general  to  act.    In 
the  instant  case  the  county  attorney  had  not 
refused  to  act,  but  on  the  contrarv  he  had 
acted.     He  had   filed  an   information,  had 
ivistituted  a  prosecution,  and  the  same  was 
pending  at  the  time  the  attorney   general 
instituted  his  prosecution. 

The  record  docs  not  disclose  why,  hut  the 
fact  appears  that  the  county  attorney  was 


more  diligent  in  the  prosecution  than  the 
attorney  general.     At  least  he  got  a  trial 
on  the  information  he  filed,  before  the  at- 
torney general  secured  a  trial  on  his   in- 
formation.    In  the  situation  such  as  pre- 
sented by  the  record  in  this  case  it  would 
seem  proper  that  the  attorney  general,  by 
reason  of  his  larger  office,  and  by  reason  of 
being  clothed  with  the  same  authority  aa- 
the  county  attorney  by  virtue  of  the  statute 
and  the  request  of  the  governor,  possibly 
should  have  had  control  in  conducting  the 
prosecution.     He  might  have   assisted  the 
county  attorney  in  the  prosecution  of  the 
information  filed  by  him,  or  he  might  have 
caused  the  di&missal  of  that  information,  if 
for  any  reason  he  thought  an  information 
filed   by   himself  would  be  more  effective  j 
but  he  had  no  right  to  ignore  the  county  at- 
torney, as  he  apparently  did,  and  he  had 
no  right  to   ignore  the   superior   court   in 
which    the    county    attorney's    information 
was   pending,    as   he    apparently   did,    and 
proceed  independently  upon  an  information 
filed  bv  himself  in  the  district  court.     He 
was  not  justified  in  disregarding  the  county 
attorney  and  the  superior  court  until  after 
the  trial  had  in  the  superior  court  on  the 
information  presented  by  the  county  attor- 
ney, and  having  done  so  he  could  not  then 
be  heard  to  say  that  such  proceedings  were 
ineffectual   because   he    (the   attorney   gen- 
eral)   had  presented  an  information  charg- 
ing the  same  offense  to  the  district  court. 
The  trouble  in  this  prosecution  seems  to 
have   been    largely    a   question    of    dignity. 
The  attorney  general  does  not  seem  to  have 
suggested   to  the  county  attorney   that   he 
should  refrain  from  prosecuting  his  infor- 
mation, since  the  attorney  general  wished 
to  and  had  filed  an  information  against  the 
parties    in    the   district    court.      With    this 
question  of  dignity  between  these  high  of- 
ficials the  plaintiff  in  error  has  nothing  to 
do,  and  he  seems  to  have  been  in  no  way 
responsible    for    this    conflict   of   authority. 
He  had  been  haled  into  court  by  the  higli- 
est  prosecuting  officer  in  Oklahoma  county^ 
and  also  by  the  highest  prosecuting  officer  of 
the  state  of  Oklahoma,  each  pursuing  him 
and   seeking  to  convict  him  tor  the  same- 
offense. 

Section  21  of  article  2  of  the  Constitu- 
tion of  Oklahoma  provides:  *'No  person 
shall  be  compelled  to  give  evidence  which 
will  tend  to  incriminate  him,  except  as  in 
this  Constitution  specifically  provided;  nor 
shall  any  person,  after  having  been  once 
acquitted  by  a  jury,  be  again  put  in  jeop- 
ardv  of  life  or  libertv  for  that  of  which  he 
has  been  acquitted.  Nor  shall  any  person 
be  twice  put  in  jeopardy  of  life  or  liberty 
for  the  same  offense." 
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In  this  race  of  diligence  in  the  prosecut- 
ing of  a  cirime  the  county  attorney  seems 
to  have  heen  the  more  diligent;  but  the  at- 
torney general  cannot  speculate  on  the  re- 
t>ult  of  the  efforts  of  the  county  attorney 
to  secure  a  conviction  and,  when  it  fails, 
contend  that  the  trial  was  ineffectual,  and 
the  accused  was  not  placed  in  jeopardy,  and 
secure  a  conviction  for  the  same  offense  tit 
another  trial  on  an  information  presented 
by  himself,  and  have  the  conviction  sus- 
tained on  appeaL    The  plea  of  former  jeop- 


ardy was  well  taken  and  should  have  been 
sustained. 

The  judgment  appealed  from  must  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  vacate  the  judg- 
ment of  conviction  and  sustain  the  plea  of 
the  former  jeopardy  and  to  dismiss  the  de- 
fendant without  day. 

I>oyle,  Ch.  J.,  and  Armstrong,  J  ,  con- 
cur. Matson,  J.,  disqualified,  not  partici- 
pating. 
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CITY  OF  riHJLTON.  Appt. 

(—  Wis.  — ,  166  N.  W.  V76.) 

Drain  —  daty  of  owner  to  protect  his 
own  property 

A  property  owner  cannot  hold  a  munici- 
pal corporation  liable  for  flooding  his  prop- 
erty by  draminf^  water  "nto  a  ^ewer  in 
excess  of  its  capacity,  ^f  he  could  have  p.*e 
vented  injury  by  the  infttaUation  of  an 
easily  oljtainable  trap. 
far  other  cases,  see  Municipal  CorporaUoiM, 

II.  9,  3,  in  Dig  .'-52  A\  8. 

(Jdarcfa  5,  1918.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  fot  Calumet  County 
setting  aside  a  special  verdict  in  his  favor 
and  granting  a  new  trial,  in  an  action 
brought  to  recover  damaget*  to-^  injury  to 
plaintifTs  property  by  surface  water  al- 
legKl  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Statement  by  Owen«  J.? 

Plaintiff  ia  a  property  owner  in  the  city 
of  Chilton.  In  1898  he  owned  and  occupied 
tm  a  dwelling  property  situated  at  the 
northwest  corner  of  the  intersection  of 
State  and  School  streets  in  said  city.  At 
that  time  plaintiff  and  two  others  went  be- 
fore the  street  committee  and  meml)ers  of 
the  common  council  and  offered  to  pay  a 
evrtain  share  of  the  expense  of  constructing 
a  Fewer  from  the  northwest  corner  of  the 
i:iter«ePtion  of  Church  street  to  the  river, 
if  thev  would  be  allowed  to  connect  with  it 


Note.  ~  As  to  duty  of  owner  to  protect 
his  premises  from  flooding  through  drain 
or  sewer^  see  ana^tation  following  this  case, 
post,  371. 


and  drain  their  cellars.  This  proposition 
was  accepted,  and  the  sewer  was  built  on 
the  west,  side  of  State  street  as  far  north 
an  the  no-'thwest  corner  of  the  intersection 
o**  Sch(X)l  street  therewith 

Sometime  prior  to  1903,  the  city  built  a 
catohbasin  at  the  northeast  corner  of  State 
and  ^chool  streets,  but  wholly  within  the 
street^  leaving  two  blind  pipes  each  about 
30  inches  lu  length,  one  extending  north 
onto  the  <}ast  gutter  line  of  State  street. 
and  one  extending  east  in  the  north  gutter 
line  of  School  street.  A  pipe  from  this 
cat-^h  basin  was  laid  across  the  street  and 
connecte«i  with  the  sewer  on  the  west  side 
of  State  street. 

The  plaintiff  pui  chased  the  property  at 
the  nor tr east  comer  of  the  intersection  of 
State  ano  School  streets  in  May,  1903, 
where  he  installed  a  newspaper  plant,  and 
soon  thereafter  caused  a  connection  to  be 
made  between  the  basement  of  the  ))uilding 
thereoTr.  and  the  catch  basin  at  said  north- 
east corner,  c/muecting  with  the  30-inch 
pipe  extending  east  in  the  north  gutter  line 
of  School  street-  He  obtained  no  formal 
permit  from  the  city  council  to  make  this 
connection.  He  spoke  to  the  mayor  and 
members  of  the  street  committee  individ- 
ually before  making  the  connection,  and 
th«jy  njade  no  objection  thereto.  The  con- 
nection was  made  at  his  own  expense  and 
the  city  had  nothing  to  do  with  it.  He 
paid  the  city  nothing  for  this  connection, 
and  no  taxes  were  ever  laid  upon  his  prop- 
erty at  the  northeast  comer  of  State  and 
School  streets  for  the  erection  or  mainte- 
nance of  this  or  any  other  sewer. 

On  the  5th  of  October,  1915,  the  common 
council  of  Chilton,  by  resolution,  adopted 
plans  and  specifications  prepared  by  an  en- 
gineer for  a  storm-water  sewer  on  tlie  north 
side  of  School  street  extending  from  the 
State  street  sewer  east  on  School  street,  a 
distance  of  528  feet,  connecting  with  the 
surface-water  .sewer  on  State  street.  T)ie 
I  engineer  called  attention  to  the  fact  tliat 
I  the    present    16-inch    pipe    located    on    the 
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westerly  side  of  State  street  would  be  in- 
sufficient to  carry  the  additional  water  that 
would  be  introduced  therein  by  the  new 
sewer  and  recommended  that  it  be  replaced 
by  a  24-inch  pipe.  The  resolution  of  Octo- 
ber 5th  provided  that  "the  present  15-inch 
pipe  located  on  the  westerly  side  of  State 
street  be  replaced  by  a  24-inch  pipe  as  soon 
as  possible  after  the  completion  of  the  pro- 
posed storm  drain  on  Scliool  street." 

Shortly  after  the  adoption  of  said  reso- 
lution thft  plaintiff  served  written  notice 
on  the  common  council  that  the  proposed 
sewer  on  School  street  and  the  connection 
thereof  with  the  State  street  sewer  would 
discharge  more  water  into  the  State  street 
sewer  than  could  be  carried  off  by  the  15- 
inch  pipe,  would  block  up  said  15-inch  pipe, 
and  set  the  water  back  into  plaintiff's  base- 
ment, to  his  great  damage,  etc.,  and  that 
plaintiff  would  hold  the  city  liable  for  all 
damage  resulting  therefrom.  That  on  or 
about  June  1,  1916,  during  a  heavy  rain- 
storm in  said  city,  the  water  was  blocked 
in  said  sewer  and  backed  up  through  the 
said  drain  into  plaintiff's  basement,  causing 
considerable  damage  to  his  basement  and 
property  located  therein.  This  act 'on  was 
brought  to  recover  such  damages. 

The  case  was  tried  l>efore  a  jury,  result- 
ing in  a  special  verdict  entitling  Hefeadant 
tc  judgment.  From  an  order  setting  aside 
said  special  verdict  and  granting  a  new 
trial,  the  defendant  appealed. 

Mr.  T.  li.  Doyle,  for  appelant: 

A  municipal  corporation,  in  the  improve- 
ment of  streets,  has  the  same  right  to  divert 
and  obstruct  the  flow  of  surface  water  that 
an  Individual  has  .>n  the  improvement  of.  his 
land. 

Clauson  v.  Chicago  &  N.  W.  R.  Co.  106 
Wis.  308,  82  N.  W.  146;  Stoecker  v.  Cedar- 
burg,  161  Wis.  35,  152  N.  V  446;  Cham- 
pion V.  Crandon,  84  Wis.  405,  19  L.R.A.  856, 
54  N.  W.  775;  Merkel  v.  Germantown,  120 
Wig.  494,  98  N.  W.  210;  Waters  v.  Bay 
View,  61  Wis.  .^42,  2i  N.  W.  811 ;  Harp  v. 
Baraboo,  101  Wis.  368,  77  N.  W.  744. 

A  muni(iipality,  after  it  has  made  provi- 
sion by  drain  or  sewer  for  carrying  off  sur- 
face water  may  discontinue  or  abandon  the 
drain  or  sewer,  if  the  landowTiera  are  there- 
by left  in  no  worse  condition  with  refer- 
ence to  the  surface  water  set  back  than  if 
the  sewer  had  never  existed. 

Waters  v.  Bay  View,  61  Wis.  642,  21  N. 
W.  811. 

A  municipal  corporation  is  not  liable  for 
damages  resulting  from  the  obstruction  of 
the  flow  of  mere  surface  water  caused  by 
the  grading  or  improvement  of  the  streets, 
nor  is  it  bound  to  make  any  provision  for 
carrying  off  such  surface  water. 


Ibid.i  Harp  v.  Baraboo,  101  Wis.  368,  77 
N.  W.  744;  Merkel  v.  Gkrmantown,  120 
Wis.  494,  98  N.  W.  210;  Shaw  v.  Ward, 
131  Wis.  646,  111  N.  W.  671,  11  Ann.  Cas. 
1139;  Cla^uson  v.  Chicago  &  N.  W.  R.  Co. 
106  Wis.  308,  82  X.  W.  146;  Peck  v.  Bara- 
boo, 141  Wis.  48,  122  N.  W.  740;  Richards 
V.  Waupun,  69  Wis.  45,  17  N.  W.  975;  5 
Thomp.  Xeg.  ^  5798;  Streiff  v.  Milwaukee, 
89  Wis.  218,  61  N.  W.  770. 

Mr.  J.  £.  McMullen  for  respondent. 

Owen,  J.,  delivered  the  opinion  of  the 
court : 

A  number  of  questions  are  presented  and 
argued  to  which  attention  is  unnecessary, 
for  the  reason  that  plaintiff^s  contributory 
negligence  bars  his  right  to  recover  in  any 
view  of  the  case.  It  appears  from  his  writ- 
ten notice  served  upon  the  city  that  he  im- 
derstood  perfectly  that  the  connection  of 
the  proposed  Scliool  street  sewer  with,  the 
State  street  sewer  was  likely  to  introduce 
more  water  into  the  State  street  sewer  than 
could  be  timrried  away,  and  that  as  a  re- 
sult water  was  likely  to  back  up  and  flood 
his  basement  in  times  of  storm.     Not  onlv 

« 

this,  but  it  appears  from  the  evidence  that, 
upon  several  occasions  before  the  School 
street  sewer  was  constructed,  water  had 
back?d  up  into  his  basement  bringing  with 
It  surface  debris  from  the  streets,  indicat- 
ing that  even  before  the  construction  of  the 
School  street  sewer  the  State  street  sewer 
was  inadequate.  It  seems  not  to  have  oc- 
curred to  the  plaintiff  that  he  should  have 
done  anything  to  protect  his  own  premises 
either  before  or  after  the  construction  of 
the  School  street  sewer.  It  appears  from 
the  evidence  that  there  is  a  well-known  con- 
trivance or  device  in  the  nature  of  a  trap, 
which  he  might  4iave  installed  in  his  own 
drain,  that  would  have  prevented  the  back- 
ing up  of  the  water  into  his  basement.  He 
says  that  he  did  not  know  there  was  such 
a  contrivance;  but  that  there  is  is  almost 
common  knowledge,  and  casual  inquiry  of 
any  plumber  would  have  supplied  him  with 
the  information.  The  plaintiff  could  not 
lay  upon  the  city  the  entire  burden  of  sav- 
ing his  property  harmless,  thereby  halting 
further  improvements  of  community  benefit, 
when  he  himself  could  so  easily  have  pre- 
vented the  damage.  The  situation  called 
upon  him  to  do  what  he  could  to  protect 
his  property.  He  did  nothing.  He  must  be 
held  guilty  of  contributory  negligence  as  a 
matter  of  law. 

The  order  granting  a  new  trial  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  defendant 
on  the  verdict. 
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to  protect  his  premises  from  flooding  through 
drain  or  sewer. 


.  -  i  -  ■•  ■•■ 


As  indicated  by  the  title,  this  note  is 
confined  to  cases  similar  to  Hume  v. 
Chilton,  ante,  369,  where  a  recovery 
was  sought  for  damage  from  flooding 
through  a  drain  or  sewer  on  the  plain- 
tififs  premises.  And  it  does  not  include 
eases  where  surface  water  w^s  cast  upon 
Ijroperty,  or  a  flooding  which  occurred  in 
some  other  manner  than  through  a  drain 
or  sewer. 

As  to  failure  to  protect  property 
against  surface  water  wrongfully  or  neg- 
l^ently  collected  or  divert^  by  another 
as  contributory  negligence,  see  note  to 
Helphand  v.  Independent  Teleph.  Co.  33 
LuR.A.(N.S.)  369. 

It  will  be  noticed  that  the  conclusion 
was  reached  in  Hume  v.  Chilton,  that  a 
property  owner  could  not  recover  for  the 
flooding  of  his  property  through  the  sew- 
er, by  water  drained  into  it  in  excess  of 
its  capacity,  where  he  knew  of  the  dan- 
ger and  was  guilty  of  contributory  negli- 
gence in  failing  to  protect  his  property 
by  installing  a  trap  in  his  drain. 

In  accord  with  this  decision  it  was 
held  in  the  following  cases  that  con- 
tributory negligence  on  the  part  of  a 
property  owner,  in  failing  to  protect  his 
property  from  flooding  through  a  sewer 
or  drain,  would  bar  a  recovery  for  the 
damage  resulting; 

—Wilson  V.  Waterbury  (1900)  73 
Conn.  416,  47  Atl.  687,  holding  that  a 
property  owner  could  not  recover  for 
damage  caused  by  the  setback  of  sewer- 
age water,  where  he  might  have  so  placed 
the  check  valve  in  the  connection  which 
he  made  with  the  sewer  as  to  have 
avoided  the  damage  suffered,  since  it  was 
due  to  his  own  negligence; 

— ^Betterly  v.  Scran  ton  (1896)  5  Lack. 
Leg.  News  (Pa.)  179,  holding  that,  al- 
though the  plaintiff  was  bound,  on  no- 
tice, to  connect  with  the  sewer,  he  was 
not  required  to  connect  his  house  so  that 
any  setback  from  the  sewer  would  flood 
the  house,  and  that  if  he  did  so  the  dam- 
age resulting  was  due  to  his  own  fault 
and  he  could  not  recover  therefor; 

—O'Brien  v.  Worcester  (1899)  172 
Mass.  348,  62  N.  E.  385,  5  Am.  Neg.  Rep. 
171,  holding  that  if  a  property  owner 
knew,  or  by  the  exercise  of  reasonable 
care  ought  to  have  known,  that  a  new 
sewer  was  being  built,  and  that  an  old 
sewer  with  which  his  property  was  con- 
nected was  being  walled  up,  and  he  negli- 
gently omitted  to  connect  his  premises 
with  the  new  sew^er  or  failed  to  take  such 
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measures  of  prevention  and  precaution  as 
ordinary  prudence  would  require,  he 
eouid  not  recover  for  damage  sustained 
through  the  backing  up  of  the  sewerage 
after  the  outlet  of  the  old  sewer  had 
been  walled  up.  The  questions  whether 
the  property  owner  had  such  knowledge 
and  used  such  care  were  held  for  the 
jury ; 

—Buckley  v.  New  Bedford  (1891)  155 
Mass.  64,  29  N.  E.  201,  holding  that  one 
who  voluntarily  connected  his  property 
with  a  sewer  could  not  maintain  an  ac- 
tion for  a  nuisance  after  he  knew  from 
experience  that  the  construction  of  the 
sewer  was  such  that  it  overflowed 
through  his  drain,  as  after  such  knowl- 
edge he  maintained  the  connection  at 
his  own  risk; 

—Emery  v.  Lowell  (1872)  109  Mass. 
197,  holding  that  a  property  owner  whose 
premises  had  been  damaged  by  the  back- 
ing up  of  water  through  a  drain  was 
bound  to  use  reasonable  care  and  dili- 
gence to  have  averted  the  damage. 

And  in  Hart  v.  Neillsville  (1905)  125 
Wis.  546,  1  L.R.A.(N.S.)  952,  104  N.  W. 
699,  19  Am.  Neg.  Rep.  61,  4  Ann.  Cas. 
1085,  it  was  recognized,  in  an  action 
against  a  city  to  recover  for  damages 
sustained  through  the  backing  up  of  a 
sewer,  that  a  recovery  would  be  barred 
by  contributory  negligence  on  the  part 
of  the  plaintiff,  but  it  was  held  that  no 
negligence  could  be  imputed  to  him  be- 
cause of  the  connection  of  his  drain  with 
the  sewer,  up  to  the  time  he  knew  a  dis- 
continuance thereof  was  necessary  to 
save  his  property  from  being  injured. 

On  a  subsequent  appeal  of  this  case, 
(1909)  141  Wis.  3,  135  Aml  St.  Rep.  17, 
123  N.  W.  125,  the  jury's  finding,  wholly 
acquitting  the  plaintiff  of  contributory 
negligence,  and  their  conclusion  that  the 
damage  complained  of  was  proximately 
caused  solely  by  the  city's  negligence, 
were  held  not  supported  by  the  evidence, 
and  the  plaintiff  was  held  guilty  of  con- 
tributory negligence,  where  there  was 
testimony  that  he  knew  the  slope  of  the 
sewer,  the  drainage  that  it  carried,  and 
that  the  opening  in  his  basement  was  so 
low  that,  in  case  of  rains,  water  was  lia- 
ble to  be  forced  into  the  cellar;  that  it 
had  been  well  known  before  he  connected 
with  the  sewer  that,  during  rainstorms, 
basements  in  the  vicinity  had  been  and 
were  liable  to  be  flooded  from  the  sewer, 
unless  the  connecting  drains  were  armed 
with  checks  to  prevent  it;  that  neverthe- 
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less  he  connected  his  drain  with  the  sew- 
er, and  left  the  basement  end  open,  and 
below  the  level  to  which  the  contents  ot 
the  sewer  system,  with  reasonable  cer- 
tainty, would  frequently  reach. 

Recovery  was  also  sought  in  this  case 
for  damage  caused  by  sewerage  which 
escaped  into  the  basement  on  account  of 
a  broken  tile  in  the  plaintiif' a  drain,  and 
it  was  held  that  if  he  was  so  reckless  as 
to  place  a  defective  tile  in  the  drain  he 
must  take  the  consequences,  and  that,  as 
the  evidence  left  it  a  mere  conjecture 
whether  the  existence  of  the  broken  tile 
was  caused  by  the  negligence  of  the 
plaintiff  or  of  the  defendant,  no  recovery 
could  be  had. 

In  Barry  v.  Lowell  (1864)  8  Allen 
(Mass.)  127,  85  Am.  Dec.  690,  where  a 
property  owner  had  no  drain  laid  from 
his  cellar  to  the  sewer,  and  there  was  a 
cesspool  opposite  his  house  which  was 
frequently  obstructed  by  dirt,  from  the 
sewer,  which  prevented  the  water  from 
freely  passing  and  caused  an  overflow 
in  his  cellar,  it  was  held  that  as  he  was 
not  required  to  conform  his  drainage  to 
that  which  the  city  had  provided,  and 
had  made  no  use  of  the  public  sewer,  he 
had  a  right  to  prevent  the  overflow  of 
water  from  it  by  erecting  such  obstruc- 
tions as  were  necessary;  and  that  if  he 
omitted  to  do  so,  and  sustained  damage 
in  consequence  of  the  defendant's  failure 
to  keep  the  sewer  in  repair,  he  could 
maintain  no  action,  because  by  the  use 
of  lawful  means  he  might  have  prevented 
the  injury. 

In  Cairns  v.  Chester  City  (1907)  34 
Pa.  Super.  Ct.  51,  where  there  was  evi- 
dence, in  an  action  to  recover  for  dam- 
age caused  by  the  flooding  of  premises 
by  water  backing  up  through  a  sewer, 
that  the  property  owner  was  authorized 
to  connect  with  the  sewer,  and  that  his 
connection,  which  was  so  constructed  as 
to  leave  a  hole  for  draining  the  cellar, 
was  designed  by  a  plumber  and  was  not 
different  in  plan  from  the  connections  of 
other  buildings,  and  that  for  several 
vears  after  the  connection  was  made  the 
premises  were  properly  drained,  it  was 
held  that  it  could  not  be  said  as  a  matter 
of  law  that  the  plaintiff  was  guilty  of 
contributory  negligence,  but  that  the 
question  was  properly  left  to  the  jury. 

In  some  cases  it  has  been  held  that  a 
property  owner  is  not  bound  to  take 
steps  to  protect  his  property  from  flood- 
ing, where  the  flooding  is  due  to  the  neg- 
ligent or  wrongful  act  of  the  municipal- 

itv. 

Thus,  in  Barton  v.  Syracuse  (1861)  37 
Barb  (N.  Y.)  292,  aflBrmed  in  (1867)  30 
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N.  Y.  64,  it  was  held  that  where  a  sewer 
was  sufficient,  if  kept  clean,  to  carry  ofi. 
all  water,  a  property  owner  was  not 
bound  to  place  a  valve  or  water  trap  in 
his  drain  to  guard  against  the  city's  neg- 
ligence in  allowing  the  sewer  to  bec<Hne 
filled  up;  and  that  his  failure  to  do  so 
would  not  prevent  his  recovering  for 
damage  caused  by  the  overflowing  of  the 
sewer  which  had  become  filled  up. 

And  in  Haley  &  L.  Co.  v.  Huron 
(1915)  36  S.  D.  6,  153  N.  W.  891,  where 
property  was  flooded  by  the  backing  up 
of  a  sewer,  due  to  the  negligence  of  the 
city  in  connecting  a  surface  drain  with  a 
sewer  not  intended  to  carry  such  a  bur- 
den, it  was  held  that  the  failure  of  the 
property  owner  to  install  an  automatic 
valve,  or  to  close  the  hand  valve,  would 
not  preclude  a  recovery.  The  court 
stated  that  the  failure  of  the  plaintiff  to 
take  such  precautions  would  preclude  his 
right  of  recovery  for  damage  caused  by 
an  unusual  rainfall,  but  that  it  should 
have  no  bearing  upon  the  liability  of  the 
city  for  misusing  its  sewer. 

And  in  Roll  v.  Indianapolis  (1876)  52^ 
Ind.  547,  where  the  defendant  was 
charged  with  the  wrongful  establishment 
of  an  insufficient  sewer  and  certain  catch 
basins,  and  improperly  turning  certain 
drainage  into  them,  and  damaging  the 
plaintiff's  property  by  reason  of  the  sew- 
er overflowing  through  the  connecting 
pipes,  it  was  held  unnecessary  for  the 
plaintiff  to  allege  that  he  was  without 
fault  or  negligence,  as  such  an  allegation 
was  necessary  only  where  a  question  of 
negligence  was  involved,  and  not  in  eases 
of  trespass  and  where  the  wrong  com*^ 
plained  of  was  committed  by  some  posi- 
tive affirmative  act. 

On  a  rehearing  of  this  ease,  52  Ind. 
561,  the  court  stated  that  it  was  option- 
al with  the  plaintiff  to  tap  the  sewer  with 
his  private  drain;  that  the  capacity  of 
the  sewer  was  apparent  to  all  before  he 
exercised  his  right;  that  it  appeared  that 
a  disuse  of  the  private  drain  would  have 
prevented  damage,  and  that  it  would 
seem  that,  instead  of  the  defendant's 
causing  a  private  injury  to  the  plaintiff, 
it  had  simply  failed  to  provide  him  with 
the  private  advantage  of  draining  his 
cellar,  and  that  without  his  private  drain 
he  stood  on  the  same  footing  as  the  gen- 
eral public,  and  that  this  was  all  he  had 
a  right  to  demand. 

In  Allen  v.  Boston  (1893)  159  Mass. 
324,  38  Am.  St.  Rep.  423,  34  N.  E.  519, 
it  was  held  that,  in  the  abs^ice  of  knowl- 
edge that  a  sewer  was  improperly  built, 
a  proj}erty  owner  excavating  under  the 
sidewalk  might  assume  that  it  was  tight,. 
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and  that  he  v^as  not  required  to  guard 
against  a  defective  construction  of  the 
sewer,  and  that  a  recovery  for  damages 
sustained  on  account  of  the  sewer  leak- 
ing  into  the  cellar  might  be  had. 

A  property  owner  is  not,  of  course, 
barred  from  maintaining  an  action  for 
negligence  in  causing  water  to  flow  from 


a  sewer  through  his  drain  and  into  his 
cellar  because,  in  connecting  his  drain 
with  the  sewer,  he  failed  to  provide  a 
gate  as  required  by  an  ordinance,  where 
his  failure  to  do  so  did  not  occasion  or 
contribute  to  the  damage  for  which  a 
recovery  was  sou^t.  Nutt  v.  Manches- 
ter (1877)  58  N.  H.  226.         .J.  T.  W. 


ARIZONA  SUPREME  COURT, 

JOSEPH  L.  WILEY  et  al.,  Appts., 

V. 

STATE  OF  ARIZONA. 
(— -  Ariz.  — ,  170  Pac.  860.) 

llomielde  —  shooting  by  i>eace  officer. 

1.  A  peace  officer  going  by  autoraobiltj  at 
night  to  a  point  where  he  had  been  notified 
a  felony  had  been  committed,  for  the  pur- 
pose of  making  an  investigation,  and  hav- 
ing no  warrant  for  arrest,  is  guilty  of  sec- 
ond-degree murder  if,  upon  overtaking  an 
automobile  upon  the  road  and  failing  to 
bring  it  to  a  halt  by  command  ^hicU  he 
ahould  have  known  was  not  heara  because 
of  the  noise  of  the  cars,  he  killed  an  inno- 
cent occupant  by  firing  a  bullet  into  tlie 
«r  for  the  purpose  of  enforcing  his  com- 
mand. 

lor  other   cases,  see  Homicidey  L  in  Dig, 

1-32  N.  8. 
Same  —  liability  of  accessory. 

2.  Persons  who  co-operate  with  a  peace 
officer  to  stop  an  automobile  are  not  guilty 
of  murder  because  he  killed  an  occupant 
of  the  car  by  unlawfully  shooting  into  it, 
although  they  performed  similar  acts,  if 
there  was  no  previous  understanding  or 
ajrreement  which  would  constitute  a  con- 
spiracy and  make  the  act  of  one  the  act 
of  all.' 

For  other  cases,  see  Criminal  Law,  /.  e,  in 
Dig.  1-52  y,  8. 

(February  16,  1918.) 

APPEIAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Santa  Cruz 
County  convicting  them  of  murder  in  the 
second  degree.    Reversed  in  part. 

Statement  by  Ross,  J.: 

The  appellants  were  informed  against  and 
tried  jointly  upon  the  charge  of  murder  al- 
leged to  have  been  committed  on  the  12th 
day  of  April,  1916,  in  Pima  county,  Arizona, 
in  the  killing  of  one  Mary  Josephine  Walsh 
Bates.     Thev  were  convicted  of  murder  in 

Note.  —  As  to  homicide  by  peace  officer 
in  attempting  to  enforce  his  commands 
against  innocent  persons,  see  annotation 
following  this  case,  post,  379,  and  refer- 
ences therein  to  annotation  on  related  ques- 
tions. 


the  second  degree.  In  their  appeal  they 
complain  that  the  court  erred  in  the  ad- 
mission of  evidence,  in  misdirecting  the 
jury  as  to  the  law,  in  refusing  instructions 
requested  to  he  given  to  the  jury  by  them, 
and  in  not  ordering  a  new  trial  for  insuf- 
ficiency of  the  evidence  to  support  the  ver- 
dict and  judgment. 

For  an  intelHgt»nt  understanding  of  the 
errors  complained  of,  it  is  necessary  that 
a  detailed  statement  of  the  facts  and  cir- 
cumstances of  the  case  be  set  forth. 

Pastime  park,  a  pleasure  resort  situate 
about  three  and  one-half  miles  north  of 
Tucson,  on  the  Oracle  road,  was,  on  the  night 
of  the  11th  of  April,  1916,  occupied  and  used 
by  a  circus.  About  12  o'clock  at  night  the 
sherifTs  office  at  Tucson  received  a  tele- 
phone call  from  Pastime  park  stating  "that 
a  woman  had  been  robbed  of  $2,000  worth 
of  jewelry  and  half  beat  to  death,"  and  ask- 
ing that  an  officer  be  sent  out  to  Pastime 
park  at  once.  In  response  to  this  telephone 
call,  the  sheriff  secured  a  public  service  au- 
tomobile and  directed  two  of  the  appellants, 
Joseph  L.  Wiley  and  Thomas  Johns,  who 
were  deputy  sheriffs  under  him,  to  take 
the  automobile  and  drive  by  the  city  hall 
where  appellant  Ramon  Salazar,  a  city 
policeman  of  the  city  of  Tucson,  would  join 
them.  The  automobile  on  leaving  the  city 
hall  was  occupied  by  the  driver  there- 
of and  the  three  appellants.  The  sheriff 
had  informed  Johns  and  Wiley  of  the  re- 
ported assault  on  the  woman  and  the  rob- 
bery at  Pastime  park,  and  instructed  them 
to  go  to  Pastime  park,  look  the  matter 
over,  and  report  by  telephone  to  him  at 
the  sheriff's  office,  where  he  would  remain 
ready  to  supply  more  help  if  needed.  Saia- 
zar,  while  at  the  city  hall,  had  reeeived  a 
telephone  call  from  Pastime  park  advis- 
ing him  of  the  trouble  and  asking  for  help, 
the  message  being  in  substance  the  same  as 
that  received  at  the  sheriff's  offlee. 

It  was  shortly  after  12  o'clock  midnight 
when  the  appellants,  with  the  information 
and  instructions  above  detailed,  left  the  city 
hall  and  proceeded  north  on  the  Oracle  road 
in  the  direction  of  Pastime  park.  It  must 
have  been  a  few  minutes  before  that  Captain 
John  S.  Bates  and  his  wnfe  Mary  Josephine 
Walsh  Bates  left  a  friend's  house  in  Tuc- 
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son  where  they  had  been  spending  the  eve- 
ning, for  their  home,  situate  on  the  Oracle 
road  about  a  mile  and  one  half  north  of 
Pastime  park;  for  as  the  appellants  were 
driving  at  a  rapid  rate  of  speed  they  saw  a 
machine  ahead  of  them  which  afterwards 
turned  out  to  be  the  Bates  machine.  The 
appellants  testify  that  the  machine  they  saw 
seemed  to  be  coming  in  their  direction,  but 
when  within  a  distance  uncertain  and  indefi- 
nitely estimated  it  suddenly  turned  and 
proceeded  north  in  the  direction  of  Paatime 
park;  that  they  then  directed  their  driver 
to  speed  up,  which  was  done,  and  coming 
upon  or  near  the  Bates  machine  they  claim 
to  have  called  in  a  very  loud  voice  to  the 
occupants  thereof  to  "stop,"  that  "they  were 
officers."  This  was  repeated  several  times, 
they  say,  and,  receiving  no  attention  or  rec- 
ognition from  the  occupants  in  the  advance 
car,  the  appellant  Johns  testified: 

I  took  my  pistol  and  fired  a  shot  towards 
the  wheel,  trying  to  puncture  the  tire. 
Q.  For  what  purpose? 
A.  To  stop  the  car. 
Q.  Why  to  stop  the  car? 
A.  To  find  out  who  the  parties  were  in 
■  the  car. 

He  testified  further  that  he  fired  another 
shot  in  the  same  direction  a  second  or  two 
after  the  first.  Wiley  fired  one  shot  im- 
mediately after  and  over  to  the  left  and 
away  from  the  Bates  car,  as  he  states.  Sala- 
zar  fired  the  next  and  last  shot  in  the 
direction  of  the  Bates  car,  and,  as  he  states, 
for  the  purpose  of  puncturing  a  tire.  At 
this  time  both  cars  came  to  a  standstill, 
the  appellants'  car  on  the  left  or  west  side 
of  the  Bates  car,  and  about  25  feet  in  the 
lead.  The  above  is  the  version  of  the  afi'air 
as  given  by  the  appellants. 

Captain  Bates  testified  that  he  and  his 
wife,  the  deceased,  left  Tucson  for  their 
country  home  about  five  minutes  after  ]2 
o'clock  at  night,  going  along  the  Oracle 
road  at  the  rate  of  about  25  miles  per  hour; 
that  he  neither  met  nor  saw  any  other  ma- 
chine than  the  appellants'  on  the  trip;  that 
he  travelled  north  all  the  time  uninterrupted 
until  overtaken  by  the  appellants;  that  he 
was  driving  the  car  and  his  wife  was  sit- 
ting at  his  left,  and  while  well  on  the  road 
and  not  very  far  from  Pastime  park  his 
wife  remarked  to  him  that  a  car  was  fol- 
lowing behind ;  that  he  looked  back  and  saw 
the  bright  lights  of  a  machine  following  ap- 
proximately 300  yards  in  the  rear,  and  a 
little  further  on  his  wife  remarked,  "Pull 
out  of  the  road  and  let  the  machine 
pass;"  that  he  gradually  steered  to  the 
right  until  just  off  the  crown  of  the 
road;  that  as  he  was  proceeding  along 
he     heard     a     noise     which     he     thought 
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was     either      a     blow-out     or     a     shot; 
that  he  immediately  pulled  the  emergency 
brake,  put  on  the  foot  brake,  and  threw  his 
car   in   neutral.     He   then   remarked,  "We 
have  a  blow-out,"  and  turned  his  head  in 
the  direction  of  the  noise.    As  he  remarked, 
"We   have   a  blow-out,"  his  wife  said,  *1 
am  shot."    When  he  looked  at  his  wife  she 
was  facing  to  the  front,  her  head  having 
fallen  on  the  back  of  the  seat  of  the  ma- 
chine.    About  that  instant  he  saw  a  ilash 
from  which   came  three  shots,  which  were 
directed  towards  him;  that  at  the  time  of 
this  occurrence  the  radiator  of  the  appel- 
lants'   machine   was    overlapping   the  tail- 
board of  his  machine  and  was  about  25  feet 
to  the  left  of  his  machine;  that  after  the 
machine  had  stopped  the  appellants  rushed 
toward  his  machine,  pointing  their  revolvers 
in  his  direction;  that  one  of  the  appellants 
stationed  himself  just  to  the  rear  of  the 
seat  where  his  wife  was   sitting,   and  the 
other  two  began  overhauling  the  two  boxes 
that  were  in  the  rear  end  of  the  car,  stat- 
ing  that  "they   were  officers  of  the  law." 
One  of  them  said,  "We  are  officers  of  the 
law,  and  have  instructions  to  search  you  for 
booze."     He  said  to  them,  "You  have  shot 
my  wife;"  and  Wiley  remarked,  **That  is 
God  damned  nonsense ; "  that  Johns  said,  "O 
hell,  she  is  just  scared  to  death."    The  ap^ 
pcllants  asked  Captain  Bates  why   he  had 
turned     around,     and     he     said,     ''I     told 
them  I  had  not  turned,  that  I  had  not  al- 
tered my  course  while  coming  out."     Cap- 
tain Bates  then  told  the  appellants  that  his 
wife  had   fainted,   and  that  he  was  going 
to  Pastime  park  or  Charlie  Loeb's  to  get 
some  water  to  put  on  her  head,  which  he 
then  did  without  any  interference  from  the 
appellants.     When  he   arrived   at    Pastime 
park  about  a  quarter  of  a  mile  north,  he 
dampened  his  handkerchief  in  some  water, 
and,  on  applying  it  to  his  wife's  face  and 
head,  he  discovered  that  she  was  dead — that 
she    had   been   shot.      The   appellants    also- 
went   to   Pastime    park,   and   busied   them- 
selves in   looking  up  the  woman  who  was 
supposed  to  have  been  beaten  and   robbed. 
While  engaged  in  this  they  learned  for  the 
first  time  that  Mrs.  Bates  had  been  shot  and 
was  dead.     They  telephoned  or  caused  the 
sheriff's   office   to   be   telephoned   what   had 
happened,    and    remained    there    until    the 
sheriff  arrived  and  disarmed  them. 

Appellants  deny  that  they  used  any  pro- 
fane or  gruff  language  such  as  Captain 
Bates  charges  them  with  using,  or  that  they 
on  approaching  his  car  pointed  their  pistols 
at  him,  or  that  they  examined  his  car  for 
liquors.  Captain  Bates  was  asked  to  describe 
the  condition  of  his  car  as  he  took  that 
journey  northward,  with  reference  to  the 
noise  it  made.    He  said:     "The  car  is  very 
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Doisy,  the  road  is  rough,  the  cliains  which 
hold  up  the  tailboard  were  rattling  up  and 
dowa  on  the  fenders  which  are  over  each 
rear  wheel;  in  fact,  every  time  I  hit  a 
bump  they  would  jump  up  and  down;  the 
muffler  of  the  machine  was  wide  open,  and 
the  exhaust  ia  directly  in  front  of  the 
driver,  underneath  the  footboard/' 

The  driver  of  the  appellants'  machine 
stated  that  he  did  not  see  any  machine  on 
hU  way  out,  coming  in  his  direction;  also 
that  his  muffler  was  wide  open;  that  cut- 
outs in  both  cars  were  open;  that  before 
any  shots  were  tired  the  appellants  shouted 
two  or  three  times,  and  that  four  shots  were 
fired  by  the  appellants,  "all  shots  to  the 
right."  "I  heard  Mrs.  Bates  scream;"  that 
aiter  the  cars  stopped  he  did  not  hear  any 
conversation  between  the  appellants  and 
Captain  Bates,  only  "grumbling,"  that  he 
could  see  a  man  and  women  in  the  other 
car,  but  could  not  recognize  them. 

Three  of  the  shots  fired  may  be  accounted 
for  ae  follows :  The  first  struck  Mrs.  Bates, 
killing  her.  One  of  the  shots,  perhaps  the 
Mrcond,  had  gone  through  the  tailboard  of 
the  Bates  car  at  an  angle  indicating  it 
must  have  been  shot  by  someone  to  the  left 
and  in  the  rear  about  20  feet.  A  third  shot 
and  most  likely  the  one  fired  by  Salazar 
stmck  the  left  rear  fender  of  the  machine 
at  a  height  about  two  feet  and  three  inches 
a!)ove  the  ground.  The  other  shot,  if  fired 
toward  the  ^machine,  evidently  missed  its 
mark,  as  there  was  no  evidence  that  it  hit 
anything.  The  first  two  shots  were  fired 
W  Johns,  the  third  one  by  Wiley,  and  the 
fourth  by  Salazar.  One  witness  said  the 
ni^ht  was  cloudy,  and  others  testified  that 
there  was  no  moon.  The  appellants  did  not 
know  the  Batcses  and  did  not  know  who 
^as  in  the  Bates  car.  They  were  alike 
strangers  to  each  other. 

^fessra  A.  A.  Worslcy,  John  T. 
Hofphes,  and  DnlTy  &  Purdum  for  appel- 
lants. 

Messrs.  Wiley  E.  Jones,  Attorney  Gen- 
eral, George  W.  Harben  and  R.  W. 
Kramer,  Assistant  Attorneys  General,  and 
(^rge  O.  Hilzinger  for  the  State. 

Ross,    J.,   delivered   the   opinion   of   the 

pourt; 

The  complaint  as  to  the  admission  of  evi- 
^nce  is  without  merit  and  will  not  be  no- 
ticed. The  court  instructed  the  jury  upon 
the  theory  that  appellants,  and  each  of 
them,  might  be  found  guilty,  under  the 
f&cts  as  above  detailed,  of  murder  in  the 
^m  degree,  or  murder  in  the  second  degree, 
or  voluntary  or  involuntary  manslaughter. 
^e  question  is,  Did  the  court  give  the  law 
Applicable  to  the  facts,  or  did  he  misdirect 
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the  jury  or  fail  to  direct  them  as  to  the 
law  pertinent  to  the  facts  of  the  case? 

Giving  our  attention  to  the  particular 
facts  of  this  case  for  the  moment,  we  find 
the  appellants  were  officers  of  the  law,  spe- 
cially clothed  with  the  power  and  duty  to 
run  down  and  apprehend  criminals  and  per- 
sons charged  with  and  suspected  of  commit- 
ting crimes.  Two  of  them  were  deputy  sher- 
iffs of  Pima  county  and  the  other  was  a 
policeman  of  the  city  of  Tucson.  They  had 
received  information  tliat  a  felony  had  been 
committed  at  a  place  where  but  a  short 
time  before  a  circus  performance  had  taken, 
place;  a  woman  had  been  beaten  and  robbed 
of  jewelry  valued  at  $2,000.  In  going  to 
the  scene  of  the  crime  for  the  purpose  of 
investigating  the  charge,  and  to  search  out 
and  arrest  the  perpetrator  of  the  crime,  the 
appellants,  it  will  be  conceded  by  all,  were 
in  the  performance  of  a  legal  duty.  They 
had  no  warrant,  nor  was  one  necessary  un- 
der the  law  before  they  could  make  an  arrest 
of  any  person,  if  they  had  reasonable  cause 
to  believe  he  had  robbed  and  beaten  the 
woman.  Section  854,  Penal  Code,  provides, 
among  other  things :  "A  peace  officer  .  .  . 
may,  without  a  warrant,  arrest  a  person: 
.  .  .  (5)  At  night,  when  there  is  a  rea- 
sonable cause  to  believe  that  he  has  commit- 
ted a  felony." 

This  section  of  the  statute  is  a  practical 
restatement  of  the  common-law  authority 
of  a  peace  officer. 

Shaw,  Ch.  J.,  in  Com.  v.  Carey,  32  Cush^ 
246-251,  states  the  rule  correctly,  as  we 
believe,  as  follows:  "If  a  constable  or  other 
peace  officer  arrest  a  person  without  a  war- 
rant, he  is  not  bound  to  show  in  his  justi- 
fication a  felony  actually  committed,  to  ren- 
der the  arrest  lawful ;  but  if  he  suspects  one 
on  his  own  knowledge  of  facts,  or  on  facts 
communicated  to  him  by  others,  and  there- 
upon he  has  reasonable  ground  to  believe 
that  the  accused  has  been  guilty  of  felony,, 
the  arrest  is  not  unlawful.*'  Com.  v.  Phelps, 
209  Mass.  396,  05  N.  £.  868,  Ann.  Cas. 
1912B,  570. 

Indeed,  it  has  always  been  the  law,  where 
not  restricted  by  statute,  that  a  peace  offi- 
cer could  without  a  warrant  make  an  ar- 
rest of  a  person  committing  or  attempting 
to  commit  a  crime  in  his  presence,  or  of  a 
person  who  had  committed  a  felony  out  of 
his  presence,  or  one  who,  though  guilty  of 
no  crime,  he  had  reasonable  cause  to  believe 
guilty  of  a  felony.  2  R.  C.  L.  446;  5  C.  J. 
399;  Harness  v.'  Steele,  159  Ind.  286.  64 
X.  E.  875;  State  v.  Evans,  84  Am.  St.  Rep. 
G69,  and  note  684  (161  Mo.  95,  61  S.  W. 
590). 

Before  the  appellants  could  forcibly  stop 
the  Bates  car  however,  the  surrounding 
facts    and    circumstances    must    have    been 
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such  as  to  induce,  in  the  mind  of  a  reason- 
ably cautious  and  prudent  person,  the  be- 
lief or  well-founded  suspicion  that  the  oc- 
•cupants  of  the  car  had  committed  a  felony, 
or,  as  stated  by  Shaw,  Ch.  J.,  in  Bacon  v. 
Towne,  4  Gush.  217:  There  must  be  "such  a 
state  of  facts  ...  as  would  lead  a  man 
of  ordinary  caution  and  prudence  to  believe, 
or  entertain  an  honest  and  strong  suspicion, 
that  the  person     ...    is  guilty." 

The  statement  of  the  crime  committed  at 
Pastime  park,  while  definite  and  certain  in 
its  character  of  a  felony,  did  not  name  or 
describe  the  person  accused  of  committing 
it,  nor  state  whether  he  had  fled  from  the 
scene  of  the  crime  or  not.  The  sole  and 
only  reason  the  appellants  had  to  suspect 
the  occupants  of  the  Bates  car  was  the 
fact  that  the  appellants,  as  they  state,  be- 
lieved the  car  was  coming  towards  them  and 
suddenly  turned,  and  when  overtaken  re- 
fused to  stop  when  spoken  to.  That  neither 
Captain  Bates  nor  the  deceased  heard  the 
appellants'  outcries  is  quite  certain;  and 
that  it  was  not  possible  for  them  to 
hear  the  outcries,  both  cars  going  at  the 
rate  of  approximately  25  miles  an  hour, 
with  the  mufflers  on  them  both  wide 
open,  shoud  have  been  realized  by  the  ap- 
pellants. It  the  Bateses  had  heard  their 
outcries  and  refused  to  stop,  no  inference 
of  guilt  could  have  been  reasonably  drawn 
therefrom,  as  the  situation  was  more  sug- 
gestive of  a  holdup  by  highwaymen  than  an 
arrest  by  peace  officers.  "The  wicked  fleo 
when  no  man  pursueth"  could  not  be  said 
of  them,  for  they  had  committed  no  wrong. 
However,  we  are  satisfied  that  an  ordinarily 
prudent  man  would  have  perceived  the  im- 
possibility of  the  outcries  made  by  appel- 
lants being  heard  by  the  occupants  of  the 
Bates  car,  under  the  circumstances.  The 
Bateses  were  not  fleeing  from  appellants, 
and  slight  reflection  upon  appellants'  part, 
it  seems,  would  have  suggested  that  the 
Bateses  might  have  l)een  peaceable  and  re- 
spectable people  traveling  for  a  legitimate 
purpose  on  the  public  highways.  We  do 
not  think  that  ordinary  care  and  prudence 
would  have  dictated  the  course  pursued  by 
the  appellants. 

There  is  no  dispute  as  to  the  facts  in  this 
case,  and  as  to  whether  they  constitute  rea- 
sonable or  probable  cause  is  a  question  of 
law  for  the  determination  of  the  court 
(People  V.  Kilvington,  104  Cal.  86,  43  Am. 
St.  Rep.  73,  37  Pac.  799)  ;  and  we  are  satis- 
fied that  no  reasonably  prudent  or  cautious 
man  would  have  shot  at  the  moving  car  oc- 
cupied by  the  Bateses  in  the  manner  the 
appellants  did.  The  means  used,  therefore, 
by  the  appellants  for  the  purpose  of  stop- 
ping the  Bates  car  were  unlawful;  the  act 
of  trying  to  stop  the  car  by  shooting  at  it 


was  an  unlawful  act.     Captain  Bates  and 
the  deceased,  having  committed  no  crime, 
were  entitled  to  proceed  on  their  way  with- 
out interruption  or  molestation  to  their  dea- 
tination,  and  no  person  or  officer  could  for- 
cibly    interfere     with     their     movementi 
without  violating  the  law.   What  the  appel- 
lant Johns  actually  did  was  to  shoot  at  the 
car  in  such  a  reckless  and  heedless  manner  aa 
to  kill  one  of  the  occupants  and  arrest  the 
further  progress  of  the  other  one.    The  per- 
sonal liberty  of  both  Captain  Bates  and  the 
deceased  was  violated.     Section  205,  Penal 
Code.     When   a   false   imprisonment  is  ef- 
fected by  violence  or  menace,  under  our  stat- 
ute, it  is  a  felony.    Section  206,  Penal  Code. 
The  means  used  by  the  appellants  to  effect 
their   purpose    of   stopping   the   Bates   car 
were  of  the  most  violent  and  threatening 
kind,  so  dangerous  and  lethal  in  fact  as  to 
cause  the  death  of  Mrs.  Bates. 

The  extent  of  the  power  of  an  officer  to 
arrest  on  mere  suspicion  is  well  stated  by 
Hobson,  J.,  in  Petrie  v.  Cartwright,  114  Ky. 
103,  59  L.R.A.  720,  102  Am.  St.  Rep.  274, 
70  S.  W.  297,  and  we  quote  his  words  with 
entire  approval:   "We  have  been  unable  to 
find   any  common-law  authority  justifying 
an  officer  in  killing  a  person  sought  to  be 
arrested,  who  fled  from  him,  where  the  officer 
acted  upon  suspicion,  and  no  felony  had  in 
fact  been  committed.    The  common-law  rule 
allowing  an  officer  to  kill  a  felon  in  order 
to  arrest  him  rests  upon  the  idea  that  fel- 
ons ought  not  to  be  at  large,  and  that  the 
life  of  a  felon  has  been  forfeited;   for  fel- 
onies at  common   law  were  punishable  by 
death.     But  where  no  felony  has  been  com- 
mitted, the  reason  of  the  rule  does  not  ap- 
ply, and  it  seems  to  us  that  the  sacredness 
of  human  life  and  the  danger  of  abuse  do 
not  permit  an  extension  of  the  common-law 
rule  to  cases  of  suspected  felonies.    To  do  so 
would    l)e   to   bring   many  cases   of   misde- 
meanor within  the  rule,  for  in  a  large  per 
cent  of  these  cases  the  officer  could   show 
that  he  had  reasons  to  suspect  the  commis- 
sion   of    a    felonv,    and    it    would    be    left 
entirelv  with  him  to  sav  whether  he  was  pro- 
ceeding  against  the  defendant  for  a  misde- 
meanor or  for  a  felony.     The  notion   that 
a  peace  officer  may  in  all  cases  shoot  one 
who  flees  from  him  when  about  to  be  ar- 
rested is  unfounded.     Officers  have  no  such 
power  except  in  cases  of  felony,  and  there 
as  a  last  resort  after  all  other  means  have 
failed.     It  is  never  allowed  where  the   of- 
fense   is   only   a   misdemeanor,   and    where 
there  is  only  a  suspicion  of  felony  the  of- 
ficer is  not  warranted  in  treating  the  fugi- 
tive as  a  felon.    If  he  does  this,  he  does  so 
at  his  peril,  and  is  liable   if  it  turns   out 
that  he  is  mistaken.     He  mav  lawfully  ar- 
1  rest  upon  a  suspicion  of  felony,  but  he  is 
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only  warranted  In  using  such  force  in  mak- 
ing the  arrest  as  is  allowable  in  other  cases 
Dot  felonious,  unless  the  offense  was  in  fact 
a  felon  J.*' 

That  the  person  who  fired  the  fatal  shot 
is  guilty  of  felonious  homicide  is  quite  clear, 
and  we  are  onlj  concerned  in  determining 
its  degree. 

Murder  is  the  unlawful  killing  of  a  hu- 
man being  with  malice  aforethought*  It  is 
iir^t-degree  murder  when  perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture, 
or  by  any  other  kind  of  wilful,  deliberate, 
and  premeditated  killings  or  when  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  arson,  rape,  robbery,  burglary,  or 
mayhem;  and  all  other  kinds  of  murder  are 
of  the  second  degree.     Penal  Code,  §  172. 

Manslaughter  is  the  unlawful  killing  of 
a  human  being  without  malice,  and,  when 
committed  upon  a  sudden  quarrel  or  heat  of 
passion,  is  designated  voluntary.  If  it  is 
perpetrated  in  the  commission  of  an  unlaw- 
ful act  not  amounting  to  felony,  or  in  the 
commission  of  a  lawful  act  which  might 
produce  death  in  an  unlawful  manner,  or 
without  due  caution  and  circumspection,  it 
is  known  as  involuntary.    Penal  Code,  §  175. 

Under  certain  circumstances,  the  law  jus- 
tifies or  excuses  a  homicide  (Penal  Code, 
§§  178-180),  but  never  where  the  person 
who  commits  it  was  himself  at  the  time 
violating  some  law. 

It  is  clear  that  the  facts  in  this  case  do 
not  bring  it  within  the  definition  of  first- 
d^ree  murder,  and  it  is  quite  as  apparent 
that  there  are  no  mitigating  circumstances 
reducing  the  killing  to  manslaughter^  To 
constitute  murder  in  the  second  degree,  it  is 
neceesary  that  the  killing  should  have  been 
done  with  malice  aforethought,  as  much  so 
as  a  murder  of  the  first  d^ree;  and  this 
n^alice  may  be  either  express  or  implied.  As 
was  said  in  Bennett  v.  State,  15  Ariz. 
58-62,  136  Pac.  277.  quoting  from  Whar- 
ton on  Criminal  Law:  ''Malice,  in  law, 
does  not  necessarily  mean  hate,  ill  will, 
or  malevolence,  but  consists  in  any  un- 
lawful act,  wilfully  done,  without  just 
excuse  or  legal  occasion,  to  the  injury 
of  another  person.  It  may  properly  be  said 
not  to  be  a  thing  or  entity,  but  rather  a 
mental  state  or  condition  prompting  the 
doing  of  an  overt  act  without  legal  excuse 
or  justification,  from  which  act  another 
suffers  injury.  Where  the  act  is  done  with 
the  deliberate  intention  of  doing  bodily 
harm  to  another,  it  is  called  express  mal- 
ice: otherwise  the  malice  is  inferred  or  pre- 
sumed from  the  act.  Evil  intent  is  legal 
malice;  so  also  is  gross  and  culpable  negli- 
gence whereby  another  suffers  injury." 

It  seems  to  be  well  settled  that  where 
one,  while  commiting  a  felony,  kills  another. 


even  though  it  was  unintentional  and  was 
by  accident,  the  law  supplies  the  malice 
necessary  to  constitute  it  murder  in  the 
second  degree. 

In  an  early  case  in  California  (People  v. 
Doyell,  48  Cal.  85)  it  was  said:  "To  estab- 
lish the  malice  aforethought,  however,  the 
specific  intent  to  kill  need  not  be  proved. 
To  constitute  a  crime,  there  must  be  a 
joint  operation  of  act  and  intention.  But 
the  common  law  measures  an  act  which  is 
malum  in  se  substantially  by  the  result  pro- 
duced, though  not  contemplated,  holding 
the  doer  of  the  act  guilty  of  the  thing  done 
in  the  same  manner  aa  if  it  were  specially 
intended,  though  not  always  guilty  of  the 
crime  committed  in  the  same  degree.  Peo- 
pie  V.  Foren,  25  Cal.  365.  Whenever  one, 
in  doing  an  act  with  the  design  of  commit- 
ting a  felony,  takes  the  life  of  another,  even 
accidentally,  this  is  murder.  Acts  1850, 
p.  220,  §  25;  2  Bishop,  Crim.  Law,  741. 
In  such  homicides  the  law  superadds  the  in- 
tent to  kill  to  the  original  felonious  intent^ 
and  estops  the  criminal  from  denying  the 
further  intent  thus  imputed.  The  thing 
done,  having  proceeded  from  a  corrupt  mind, 
is  to  be  viewed  the  same,  whether  the  cor- 
ruption is  of  one  particular  form  or  another. 
Rutherford,  Inst  chap.  18,  §  9;  1  Bishop, 
Crim.  Law,  411." 

Bishop,  from  the  adjudicated  cases,  epito- 
mizes the  rule  as  follows:  ''If  an  act  is  un- 
lawful or  is  such  as  duty  does  not  demand, 
and  of  a  tendency  directly  dangerous  to  life, 
the  destruction  of  life  by  it,  however  un- 
intended, will  be  murder.  But  if  the  act, 
though  dangerous,  is  not  directly  so,  yet 
suiliciently  to  come  under  the  condemnation 
of  the  law,  and  death  unintended  results 
from  it,  the  homicide  is  manslaughter;  or 
if  it  is  of  a  nature  to  be  lawful,  properly 
performed,  and  it  is  performed  improper- 
ly and  death  comes  from  it  unexpectedly, 
this  also  is  manslaughter.''  2  Bishop,  New 
Crim.  Law,  §  689. 

Our  statute,  in  effect,  has  said:  "The 
killing  of  a  human  being,  unless  it  be  mur- 
der in  the  first  degree,  or  manslaughter  or 
excusable  or  justifiable  homicide,  shall  be 
murder  in  the  second  degree  when  perpe- 
trated intentionally,  but  without  delibera- 
tion and  premeditation." 
•  In  a  note  to  Whiteford  ▼.  Com.  18  Am. 
Dec.  771-786,  it  is  said:  "In  those  states 
where  all  murder  not  of  the  first  degree  is 
declared  to  be  of  the  second,  the  definition 
of  the  former  degree  defines  the  latter. 
And,  in  general,  it  may  be  laid  down  that 
every  killing  done  maliciously,  but  without 
deliberation  or  premeditation,  and  not  by 
any  of  the  specified  methods  or  in  the  com- 
mission of  the  enumerated  felonies,  is  mur- 
der of  the  second  degree." 
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As  heretofore  stated,  appellant  Johns  fired 
thty  shot  that  killed  the  deceased,  and  in 
doing  so,  under  the  circumstances,  he  at 
least  was  guilty  of  murder  in  the  second 
degree;  hut  under  no  aspect  of  the  case  was 
he  guilty  of  murder  in  the  first  degree,  and 
the  court  in  advising  the  jury  that  he 
might  be  found  guilty  of  the  highest  de- 
gree of  homicide  committed  error.  Since 
the  verdict  of  the  jury  is  fully  supported 
by  the  facts  and  the  law,  the  misdirection 
does  not  prejudice  the  rights  of  the  appellant 
Johns,  and,  that  being  so,  his  complaint  is 
without  merit. 

A  consideration  of  the  evidence  and  the 
law  convinces  us  that  the  conviction  of  the 
appellants  Wiley  and  Salazar  was  not  war- 
ranted.    While  it  is  shown  that  they  were 
co-operating  with  Johns  to  stop  the  Bates 
car,  there  is  no  evidence  of  a  previous  un- 
derstanding or  agreement  which  would  con- 
stitute conspiracy  and  make  the  act  of  one 
the  act  of  all.    The  effort  to  stop  the  Bates 
car  did  not  become  unlawful  until  the  ap- 
pellants began  shooting  at  it  for  the  pur- 
pose of  pimcturing  a  tire  thereof,  and  what 
took  place  thereafter  was  not  the  result  of 
a  mutual  understanding  or  agreement,  but 
were  the  spontaneous  and  individual  acts  of 
the   appellants    in    what    they   might   have 
conceived  to  be  an  emergency.     The  act  of 
8alazar  in  shooting  in  the  direction  of  the 
car  with  the  intention  of  puncturing  a  tire 
was  unlawful,  and  would  subject  him  to  a 
prosecution   for  the  crime  of  assault  with 
a  deadly  weapon;  yet,  having  no  intention 
to  take  life,  he  could  not  under  the  circum- 
stances,  be  charged  with   a  homicide  com- 
mitted  by  Johns.     Acting  as   he  did,   sua 
sponte,  he  is  amenable  for  the  result  of  his 
own  act,  as  Johns  is  amenable  for  the  re- 
sult of  his  act.     There  is  a  dispute  in  the 
evidence   as   to   whether   W'iley   discharged 
his  pistol  in  the  direction  of  the  Bates  car 
or  not.    Captain  Bates  testified  that  he  saw 
three   flashes  in  his.  direction   immediately 
after  the  first  shot.     Wiley's  testimony  is 
that  he  shot  into  the  air  and  in  the  oppo- 
site direction  from  the  Bates  car.     If  this 
story  is  true,  what  he  did  was  not  unlawful ; 
but  if  he  shot  at  the  Bates  car  he  is  equal- 
ly  responsible   with    Salazar,    the   evidence 
disclosing   no   conspiracy.      It   will   not   do 
to  say  that  the  carelessness  of  one  was  the 
carelessness  of  all,  simply  because  they  were 
together.    W^hile  our  statute  makes  all  per- 
sons concerned  in  the  commission  of  a  crime, 
whether  it  be  a  felony  or  a  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense  or  aid  and  abet  in 
its  commission,  principals  in  the  crime  so 
committed   (Penal  Code,  §  27),  we  are  per- 
suaded that  before  W^iley  and  Salazar  could 
Ije   held    responsible  for   the   act   of  Johns 
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they  together  with  Johns,  in  the  circum- 
stances, must  have  actually  intended  to 
take  life.  They,  not  having  inflicted  the 
wound  nor,  as  we  shall  see,  aided  and 
abetted  Johns  in  firing  the  fatal  shot,  may 
not  be  charged  with  what  they  did  not  do 
and  what  Johns  did.  Wiley  and  Salazar 
did  not  discharge  their  pistols  until  after 
Johns  had  fired  twice  in  the  direction  of 
the  Bates  car.  It  was  the  first  shot  fired 
by  Johns  that  killed  the  deceased.  The  act 
for  which  the  appellants  are  being  tried  was 
accomplished  by  that  one  shot.  It  is  not 
shown  that  Wiley  and  Salazar  advised  and 
encouraged  the  commission  of  this  act  by 
Johns,  and  it  cannot  be  said  that  the  shoot- 
ing by  them,  after  the  homicide  had  been 
committed  by  Johns,  in  any  way  aided  and 
abetted  the  latter  in  the  commission  of  the 
homicide. 

In  the  case  of  Walker  v.  State,  29  Tex. 
App.  621,  16  S.  W.  648,  the  defendant  was 
indicted  as  a  principal  in  a  murder  charge: 
"The  evidence  showed  that  .  .  .  defend- 
ant was  engaged  in  taking  home  a  man  who 
was  very  much  intoxicated;  that,  while  they 
were  traversing  a  narrow  street  crossing, 
deceased  attempted  to  pass  them  from  be- 
hind, but  in  doing  so  slipped  and  fell 
against  defendant's  companion,  who  there- 
upon drew  his  pistol  and  shot  him;  and 
that  defendant,  who  was  in  advance,  turned 
upon  hearing  the  pistol  shot,  and  struck 
deceased  with  his  fist,  knocking  him  down. 
It  was  not  shown  however  that  defendant 
knew  of  his  companion's  intention  to  take 
the  other's  life,  and  it  was  not  contended 
that  his  blow  added  anything  to  the  fatal- 
ity of  the  pistol  wound,"     (Syllabus.) 

The  court,  commenting  upon  the  state  of 
facts,  said:  "To  make  him  guilty,  he  must 
have  acted  with  Shear rar  in  taking  the  life 
of  deceased.  Did  he  do  so?  The  fatal  shot 
which  took  his  life  was  fired  before  this 
defendant  took  any  part  in  the  matter. 
There  is  no  evidence  that  he  knew  that 
Shearrar  intended  to  tAke  the  life  of  the 
deceased.  All  the  evidence  shows  that  the 
transaction  occurred  unexpectedly  and  sud- 
denly, under  circumstances  which  could  not 
have  been  anticipated  by  any  of  the  parties. 
.  .  .  Defendant,  if  he  struck  the  deceased 
at  all,  did  not  strike  him  until  after  he 
had  been  fatally  shot;  and  it  is  not  con- 
tended that  his  blow  added  to  the  degree 
or  fatality  of  the  wound  inflicted  upon  him 
by  Shearrer's  pistol  shot." 

It  is  not  shown  that  any  of  the  appellants 
intended  to  take  life.  The  wrong  that  was 
committed  doubtless  grew  out  of  a  miscon- 
ception on  their  part  as  to  the  extent  of 
their  powers  and  rights  in  acting  as  officers. 
The  belief  is  too  common  among  some  peace 
officers  that  they  are  clothed  with  the  power 
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of  life  and  death,  to  be  exercised  without 
caution  or  restraint  while  acting  as  purvey- 
ors of  the  peace.  This  false  and  dangerous 
belief  by  the  appellants  that  they  were  ex- 
ercising a  right  given  them  by  the  law 
doubtless  accounts  for  the  dreadful  and  fa- 
tal mistake  resulting  in  the  death  of  Mrs. 
Bates.  We  do  not  think,  however,  that  the 
malice  aforethought  the  law  imputes  to  the 
act  of  Johns  should  also  be  imputed  to  those 
who  happened  to  be  with  him,  but  who  did 
not  contribute  to  the  killing.  If  every  mem- 
ber of  a  posse  should  be  made  criminally 
responsible  for  the  wrongful  act  of  every 
other  member,  it  would  be  extremely  un- 
safe for  peace  officers,  in  a  body,  to  pursue 
and  arrest  persons  charged  with  or  sus- 
pected of  crime.  In  this  instance,  if  all  of 
the  appellants  had  been  shooting  to  kill  and 
one  of  them  had  inflicted  the  fatal  wound, 
there  would  have  appeared  a  common  de- 
sign and  a  co-ordination  In  its  accomplish- 
ment that  would  doubtless  make  each  re- 
fponsible  for  the  act  of  the  other ;  but  there 
being  an  absence  of  intention  to  take  life, 
and  no  evil  intent  except  the  one  imputed 


by  law  to  the  actual  perpetrator  of  the 
homicide,  we  think,  under  the  law,  the 
other  members  of  tlie  party  should  be  held 
responsible  only  to  the  extent  of  their  in- 
dividual criminal  conduct,  and  that  the 
superadded  intent  by  construction  of  law 
should  not  be  imputed  to  them. 

The  information  in  this  case  does  not  set 
forth  the  means  used  in  the  commission  of 
the  ofTcnse  charged  against  the  appellants. 
Its  allegations  therefore  are  not  broad 
enough  to  cover  the  olTense  of  assault  with 
a  deadly  weapon,  as  might  have  been  had 
the  means  used  in  the  commission  of  the 
homicide  been  described  in  the  information. 
We  are  limited,  then,  to  reversing  the  case 
as  to  Wiley  and  SaUzar,  with  directions  to 
the  lower  court  to  dismiss  as  to  them.  The 
errors  complained  of  by  appellant  Johns,  as 
we  have  seen,  were  not  prejudicial  to  his 
rights,  and  the  judgment  of  conviction  is 
accordingly  affirmed. 

Franklin,  Ch.  J.,  and  Cunntngtiam,  J., 

concur. 


Annotatioii — Homicide  by  peace  officer  in  attempting  to  enforce  his 

commands  against  innocent  persons* 


Generally,  as  to  homicide  by  official 
action  or  by  officers  of  justice,  see  ex- 
tensive annotation  to  State  v.  Phillips, 
67  L.R.A.  292;  and  as  to  liability  of  an 
officer  for  making  an  arrest,  see  notes  in 
51  L.R.A.  193;  42  L.R.A.(N.S.)  69,  and 
LR.A.1915B,  605.  Speeiflcaliy,  as  to  lia- 
bility of  peace  officer  on  his  bond  for 
shooting  a  person  while  attempting  to 
arrest  him,  see  note  to  State  use  of  John- 
ston v.  Cunningham,  51  L.R.A.(N.S.) 
1179;  and  as  to  intention  to  wound,  only, 
as  affecting  the  degree  of  homicide,  in 
the  absence  of  excuse  or  justification,  see 
note  ■  to  Demato  v.  People,  35  L.R.A. 
(N.S.)  621. 

The  authority  upon  the  question  under 
annotation  is  to  the  effect  that  if  a  peace 
officer  has  no  right  to  arrest  a  person, 
and  kills  such  person  in  enforcing  his 
commands,  he  is  criminally  responsible, 
unless  it  is  established  that  he  acted  in 
good  faith  and  was  free  from  negligence. 

Thus,  where  the  officer  knew  at  the 
time  that  he  was  committing  an  unlawful 
act  in  arresting  an  innocent  person  who 
had  failed  to  ohev  his  command,  he  can- 
not  excuse  a  killing  done  in  making  such 
arrest,  since  a  peace  officer,  in  taking 
buman  life  under  circumstances  which 
the  law  does  not  justify,  cannot  take 
^belter  behind  his  character  and  claim 
that  he  was  acting  in  his  official  capac- 
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ity.  Campbell  v.  People  (1913)  55  Colo. 
302,  133  Pac.  1043,  1199.  And  where  no 
offense  has  been  committed  and  no 
charge  of  an  offense  has  been  made,  or 
warrant  issued,  a  police  officer  who  ar- 
rests a  man  and,  in  preventing  an  escape, 
strike  and  kills  him,  has  committed  a 
felonious  homicide.  O'Connor  v.  State 
(1879)  64  Oa.  125,  37  Am.  Rep.  58  (hold- 
ing that  there  must  be  an  offense  com- 
mitted by  the  party  arrested  where  no 
warrant  has  been  issued).  And  in  State 
V.  Coleman  (1904)  186  Mo.  161,  69 
L.R.A.  381,  84  S.  W.  978,  it  was  held 
that  the  mere  failure  of  a  person  who 
had  committed  no  criminal  offense,  to 
snbmit  to  arrest,  did  not  give  the  officer 
the  right  to  take  his  life,  although  the 
officer  had  good  reason  to  believe  that  he 
had  ^authority  to  make  the  arrest,  be- 
cause of  the  supposed  commission  of  a 
misdemeanor.  So,  in  Roe  v.  State 
(1908)  56  Tex.  Crim.  Rep.  128,  115  S.  W. 
593,  where  defendant  peace  officer  went 
to  decedent's  home  for  the  purpose  of  re- 
taking his  nephew,  an  escaped  prisoner, 
it  was  held  that  defendant  could  not 
justify  the  shooting  of  deceased  merely 
because  he  moved  around  the  house  in 
violation  of  defendant's  command.  And 
in  People  v.  McCarthy  (1888)  47  Hun 
(N.  Y.)  491,  affirmed  in  (1888)  110  N.  Y. 
309,  18  N.  E.  128,  it  was  held  that  an 
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officer  who  upon  seeing  an  unknown  per-  the  court  approved  the  following  instruc- 


son,  who  was  in  fact  guilty  of  no  offense, 
running  along  a  public  street  in  the 
nighttime,  and  upon  his  failure  to  stop 
upon  command,  fired  and  killed  him, 
cannot  justify  such  an  act,  even  though 
burglaries  had  been  recently  committed 
in  that  neighborhood  and  the  officer  was 
searching  for  the  offenders. 

And,  applying  the  rule  that  a  peace 
officer  cannot  use  force  in  making  an 
arrest  unless  the  surrounding  facts  and 
circumstances  are  such  as  to  induce  in 
the  mind  of  a  reasonably  cautious  and 
prudent    person    the    belief    or    well- 
founded  suspicion  that  the  suspected  per- 
son had  committed  a  felony,  it  has  been 
held  (  Wiley  v.  Statb,  ante,  373)  that  a 
peace  officer,  going  by  auto  at  night  to 
a  place  where  he  had  been  notified  a 
felony  had  been  committed,  had  no  rea- 
sonable and  probable  cause  to  suspect 
the  commission  of  the  felony  by  the  occu- 
pants of  another  automobile  which  he 
had  overtaken  on  the  road  and  had  failed 
to  bring  to  a  halt  by  commands  which  he 
should  have  known  were  not  heard  be- 
cause of  the  noise  of  the  cars,  although 
he  and  his  companions  testified  that  they 
had  believed  that  the  other  ear  was  com- 
ing    toward     them     and     upon     their 
approach  had  suddenly  turned  back,  and 
consequently  that  the  killing  of  an  in- 
nocent occupant  of  the  pursued  car  by  a 
bullet  fired  by  an  officer  at  the  car  for 
the  purpose   of  enforcing  his   unheard 
command  to  halt  constituted  a  felonious 
homicide.    On  the  other  hand,  in  apply- 
ing the  same  rule  as  to  reasonable  cause 
to  believe  that  a  felony  had  been  com- 
mitted, it  has  been  held  (People  v.  Kil- 
vington  (1894)  104  Oal.  86,  43  Am.  St, 
Rep.  73,  37  Pac.  799)  that  a  police  officer 
had  reasonable  cause  to  believe  that  a 
felony  had  been  committed  by  one  who 
was  in  fact  innocent,  but  who  was  fleeing 
in  the  nighttime  from  a  third  person  who 
was  shouting,  "Stop,  thief;"  and  who, 
upon  repeated  commands  of  the  officer, 
failed  to  stop,  that  he  was  justified  in 
attempting  to  arrest  the  fleeing  person, 
and  that  the  shooting  of  such  person  was 
excusable   homicide,  where  it  appeared 
that  the  shooting  was  with  a  view  to  in- 
timidate and  cause  the  deceased  to  stop, 


tion:  "If  the  jury  believe  that  the  de- 
fendant had  reasonable  cause  to  believe, 
and  did  believe,  that  the  deceased  had 
committed  a  felony,  and  was  attempting 
to  arrest  deceased,  and  fired  the  fatal 
shot  intending  to  shoot  over  the  head 
of  deceased,  and  that  in  so  shooting  the 
defendant  did  so  for  the  purpose  of 
inducing  the  deceased  to  stop,  then  if 
you  find  that  such  act  on  the  part  o£ 
defendant  was  necessary  for  the  pur- 
pose of  effecting  such  arrest,  then  you 
will  find  the  defendant  not  guilty."  " 

There  is  some  authority  to  the  effect 
that  where  there  is  only  a  suspicion  that 
a  felony  has  been  committed,  and  none 
in  fact  has  been  committed,  an  officer 
acts  at  his  peril  in   using  firearms   to 
effect  an  arrest  or  prevent  an  escape, 
and  is  liable  if  it  turns  out  that  he  is 
mistaken.     Applying   this   rule,   it   was 
held  in  Petrie  v.  Cartwright  (1902)  114 
Ky.  103,  59  L.B.A.  720,  102  Am.  St.  Rep. 
274,  70  S.  W.  297, 13  Am.  Grim.  Rep.  72, 
quoted  at  length  in  Wiley  v.  State,  that 
an  officer  who  killed  a  person  who  was 
fieeing   in   violation   of  a   command   to 
halt   was  guilty  of  felonious  homicide, 
where  the  officer  acted  on  suspicion  and 
no  felony  had  been  committed;  and  this, 
although  the  Kentucky  statutes  provide 
that  a  peace  officer  may  make  an  arrest 
without  a  warrant  where  he  has  reason- 
able grounds  for  believing  that  the  per* 
son  arrested  has  committed  a  felonv,  the 
court  maintaining  that,  since  the  statute 
was  silent  as  to  the  force  an  officer  may 
use,  the  common-law  rule  must  furnish 
the  guide,  and  that  shooting  with  intent 
to  prevent  an  escape  was  not  justii^ed 
where  no  felony  had  in  fact  been  com- 
mitted.   And  see  Tolliver  v.  Com.  (1914) 
161  Ky.  81,  170  S.  W.  615,  wherein  it 
was  held  that,  notwithstanding  the  de- 
fendant had  reasonable  cause  to  believe 
that  the  deceased  had  committed  a  fel- 
ony, he  had  no  right  to  kill  merely  to 
prevent  an  escape,  although  if  deceased 
had  put  his  life  in  danger  he  could  right- 
fully have  used  such  force  as  was  neces- 
sary to  protect  himself.     And  in  Con- 
raddy  v.  People   (1862)   5  Park.  Crira. 
Rep.   (N.  Y.)  234,  it  was  held  that  an 
officer  cannot  justify  a  killing  to  prevent 


as  commanded,  and  with  the  intention  of   the  escape  of  one  whom  he  has  arrested 


shooting  over  his  head,  provided  the  jury 
should  find  that  the  act  of  shooting  the 
deceased  in  attempting  to  effect  his  ar- 
rest was  not  an  act  of  criminal  negli- 
gence. And  in  People  v.  Matthews 
(1899)  6  Oal.  (Unrep.)  341,  58  Pac.  371, 
a  prosecution  of  a  constable  for  killing 
one  whom  he  was  attempting  to  arrest^ 
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for  the  supposed  commission  of  a  fel- 
ony, by  proof  that  he  had  reasonable 
grounds  to  believe  that  the  shooting  was 
necessary  in  order  to  prevent  the  escape 
and  that  the  deceased  had  committed  a 
felony,  the  court  laying  down  the  rule 
that  an  officer  can  justify  such  a  killing 
only  by  showing  the  actual  commissi oa 
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K»f  a  felony,  and  tbat  there  was  a  posi- 
tive necessity  to  take  life  in  order  to 
prevent  escape.  So  in  Com.  v.  Greer 
(1898)  20  Pa.  Co.  Ct.  535,  where  an  offi- 
cer killed  a  man  fleeing  from  arrest,  at- 
tempted upon  suspicion  that  a  felony 
had  been  committed^  it  was  held  that  the 
homicide  could  only  be  just i lied  by  proof 
that  a  felony  had  in  fact  been  committed. 

But  it  has  been  held  that,  where  the 
accused  officer  did  not  recognize  the  de- 
ceased or  know  anything  about  his  busi- 
ness or  errand  on  the  occasion  of  the 
shooting,  the  fact  that  the  latter  was  an 
innocent  and  respectable  citizen  cannot 
be  considered  in  determining  either  the 
question  whether  or  not  the  officer  had 
reasonable  cause  to  believe  that  he  had 
committed  a  felony,  or  whether  or  not 
the  officer  used  proper  means  and  care 
in  enforcing  his  commands.  People  v. 
Kilvington  (1894)  104  Cal.  86,  43  Am. 
St.  Rep.  73,  37  Pac.  799. 

The  question  whether  a  peace  officer 
has  reasonable  or  probable  cause  to  be- 
lieve that  an  innocent  person  whom  he 
kills  has  committed  a  felony,  so  as  to 
justify  the  means  used  to  enforce  his 
coDunands  given  to  effect  an  arrest,  is 
one  for  the  court  where  the  facts  are  un- 
disputed. Wiley  v.  State,  ant«,  373; 
People  V.  Kilvington  (CaL)  supra.  But 
where  the  facts  are  controverted  and  the 
evidence  conflicting,  the  determination 
of  their  legal  effect  by  the  court  should 
be  hypothetical,  and  the  jury  instructed 
as  to  what  facts  must  be  found  in  order 
to  justify  a  particular  conclusion.  Peo- 
ple V.  Kilvington  (CaL)  supra.  And  it 
has  been  held  that  the  rule  allowing  the 
court  to  decide  that  there  was  reasonable 
and  probable  cause  to  believe,  at  the 
time  of  the  killing,  that  deceased  had 
committed  a  felony,  so  as  to  justify  en- 
forcement of  commands  by  killing,  can- 
not be  extended  so  as  to  allow  the  court 
to  decide  that  a  want  of  probable  cause 
for  a  mistaken  belief  as  to  guilt  was 
established,  since  to  allow  such  a  find- 
ing would  be  to  permit  the  court  to  de- 
termine guilt  in  derogation  of  the  con- 
stitutional right,  of  the  accused  to  a 
jurv  trial.  People  v.  Melendrez  (1900) 
129  CaL  549,  62  Pac.  109. 

Degree  of  crime. 

Where  an  officer  commits  a  felonious 
homicide  in  attempting  to  enforce  his 
commands  against  an  innocent  person, 
the  degree  or  grade  of  his  crime  depends 
upon  the  surrounding  circumstances,  and 
the  definitions  of  the  various  degrees  of 
honucide  in  force  in  the  particular  juris- 
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dictions  where  the  various  prosecutions 
occur. 

Thus,  it  has  been  held  that  where  an 
attempt  is  made  to  •  arrest  an  innocent 
person,  who  offers  resistance,  and  such 
person  is  killed,  if  there  is  any  other 
cause  or  motive  than  resistance  to  the 
attempted  unlawful  arrest,  as  where  the 
situation  is  created  and  used  as  a  pre- 
text on  the  part  of  the  officer  to  kill,  the 
killing  is  murder.  See  Carter  v.  State 
(1891)  30  Tex.  App.  551,  29  Am.  St.  Rep. 
944,  17  S.  W.  1102. 

And  if  an  officer  acts  in  malice  and 
with  premeditation  toward  an  innocent 
person  whom  he  is  attempting  to  arrest 
under  a  belief  of  right,  because  such 
person  does  not  remove  his  hands  from 
his  pockets  upon  command,  the  officer 
is  guilty  of  murder  in  the  second  degree, 
it  not  being  shown  that  he  was  or  be- 
lieved that  he  was  in  imminent  danger. 
State  V.  Coleman  (1904)  186  Mo.  151, 
69  L.RJV.  381,  84  S.  W.  978.  And  an 
officer  who,  while  knowingly  acting  with- 
out legal  authority  in  making  an  arrest, 
kills  a  person,  may  be  found  guilty  of 
murder  in  the  second  degree.  Campbell 
V.  People  (1913)  55  Colo.  302,  133  Pac. 
1043,  1199.  And  where  the  means  used 
to  enforce  a  command  by  a  peace  officer 
are  unlawful,  as  by  shooting,  where  the 
officer  has  no  reasonable  and  probable 
cause  to  believe  that  the  commanded  per- 
son has  committed  a  felony,  and  who 
was  in  fact  innocent,  and  such  unlawful 
method  is  in  itself  a  felony,  a  killing  re- 
sulting from  the  shooting  renders  the 
officer  guilty  of  murder  in  the  second 
degree,  even  though  it  was  unintentional 
and  by  accident,  since  the  malice  neces- 
sary to  that  crime  can  be  implied  in  law 
from  the  fact  that  the  shooting  itself 
was  a  felony,  having  been  false  imprison- 
ment by  violence.  Wiley  v.  State. 
In  Roe  V.  State  (1908)  55  Tex.  Crim. 
Rep.  128, 115  S.  W.  593,  where  an  officer 
went  to  decedent's  home  in  search  of  an 
escaped  convict,  and  shot  decedent,  who 
was  passing  around  the  house,  upon  his 
failure  to  obey  a  command  to  stop,  it 
was  held  that  the  officer  was  guilty  of 
murder  in  the  second  degree. 

In  Texas,  it  has  been  held  that  where 
an  officer  kills  an  innocent  person  who 
answers  his  challenge  with  pistol  shots, 
and  pleads  self-defense  and  mistaken 
identity,  the  offense  cannot  be  less  than 
manslaughter,  though  done  upon  reason- 
able  apprehension  of  danger,  since  the 
original  act  of  the  officer  was  illegal  even 
though  he  was  acting  bona  fide.  Carter 
V.  State  (1891)  30  Tex.  App.  551,  28  Am. 
St.  Rep.  944, 17  S.  W.  1102.    So,  in  Peter 
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V.  State  (1887)  23  Tex.  App.  684,  5  S. 
\V.  228,  where  an  officer  killed  an  inno- 
cent person  in  attempting  to  make  an  il- 
legal arrest  of  a  tl)ird  person,  and  upon 
prosecution  therefor  pleaded  mistaken 
identity  and  self-defense,  it  was  held 
that  the  crime  was  at  least  manslaughter, 
even  though  decedent  had  failed  to  obey 
a  command  to  halt,  and  the  defendant 
had  acted  upon  reasonable  apprehension 
of  danger.  And  where  the  attempt  to 
make  an  unlawful  arrest  is  only  regarded 
as  a  misdemeanor,  the  offense  can  be  but 
manslaughter,  as  in  such  a  case  there  is 
no  felonious  intent  implied.  Carter  v. 
State  (Tex.)  supra. 

In  O'Connor  v.  State  (1879)  64  Ga. 
125,  37  Am.  Rep.  58,  where  a  police  offi- 
cer, without  warrant,  arrested  an  inno- 
cent person  against  whom  no  charge  even 
had  been  made,  and  in  preventing  an  es- 
cape struck  and  killed  him,  it  was  held 
that  the  officer  was  at  least  guilty  of  in- 
voluntary manslaughter. 

In  People  v.  Melendez  (1900)  129.  Oal. 
549,  62  Pac.  109,  it  was  held  that  a  kill- 
ing done  under  the  mistaken  belief  that 
deceased  was  an  escaped  felon,  and  while 
he  was  running  away  after  being  ordered 
to  stop,  could  not  amount  to  more  than 


manslaughter,  since  the  killing,  being  the 
result  of  a  mistake,  must  be  regarded  as 
without  malice. 

In  People  v.  McCarthy  (1888)  47  Hun, 
(N.  Y.)  491,  affirmed  in  (1888)  110  N. 
Y.  309,  18  N.  E.  128,  where  an  officer, 
while  seeking  burglars  who  had  been 
operating  in  the  neighborhood,  fired  and 
killed  one  who  had  committed  no  offense, 
but  was  on  a  lawful  mission,  it  was  held 
that  a  conviction  of  manslaughter  in 
the  second  degree  was  justified,  it  ap- 
pearing that  the  killing  was  done  in  the 
nighttime,  that  the  deceased  was  un- 
known to  defendant,  and  that  the  de- 
ceased, who  was  running,  had  not 
stopped  upon  command,  which  it  did  not 
appear  that  he  had  heard. 

In  State  v.  Coleman  (1904)  186  Mo. 
151,  69  L.R.A.  381,  84  S.  W.  978,  where 
an  officer  had  good  reason  to  believe  that 
he  had  authority  to  arrest  a  s.upposed 
offender,  who  was  in  fact  innocent  of  any 
crime,  but  used  more  force  than  was 
reasonably  necessary,  and  killed  such 
person,  but  without  malice  and  premedi- 
tation, it  was  held  that  he  was  guilty  of 
manslaughter  in  the  fourth  dej^ree. 

G.  J.  C. 


IlililNOIS  StJPnEME  COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  CORT  THEATER  COMPANY 

v. 

WILLIAM     HALE     THOMPSON,     Mayor, 

et  al.,  Appts. 

(283  111.  87,  119  N.  E.  41.) 

Theaters  —  forblcldtn^  ticket   specnla- 
tJon  ~-  constitutional  ri/srlits. 
An    ordinaTice    forbidding   proprietors   of 
theaters  to  place  tickets   in   tlie  hands  of 
brokers  to  be  sold  on  joint  account  at  an 
advance  over  the  stated  price  deprives  them 
of  no  constitutional  right. 
For  other  ca«e«,  see  Municipal  CorporationSy 
//.  c,  4,  d,  in  Dig.  1-52  N.  8. 

(Dunn,  J.,  dissents.) 

(February  20,  1918.) 

APPEAL  by  defendants  from  a  judg- 
ment of  the  Superior  Court  for  Cook 
County  awarding  a  writ  of  mandamus  com- 
manding them  to  issue  to  petitioner  a 
license  to  conduct  a  theater  in  a  certain 
citv.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  As  to  legislation  forbidding  spec- 
ulation in  theater  tickets,  see  annotation 
following  this  case,  post,  388. 

L.R.A.1918D. 


Messrs.  Samuel  A.  Cttelson.  Chester 
E.   Cleveland t   and  Ralpli  G.   Oranclall,. 

for  appellants: 

Mandamus  should  not  be  Issued  in  cases 
where  the  right  of  the  relator  dej^ends  upon 
the  holding  of  an  act  of  the  legislature  or 
an  ordinance  unconstitutional. 

Wright  V.  Kelley,  4  Idaho,  624,  43  Pac. 
665;  Ex  parte  Lynch,  16  S.  C.  32;  Maxwell 
V.  Burton,  2  Utah,  596;  People  ex  rel. 
Bradley  v.  Stephens,  2  Abb.  Pr.  N.  S.  348; 
State  ex  rel.  Port  Koyal  Min.  Co.  v.  Hagood,. 
30  S.  C.  519.  3  L,R.A.  841,  9  S.  E.  086; 
;  Sharpless  v.  Buckles,  05  Kan.  838,  70  Pac. 
886;  McGann  v.  People,  104  111.  526,  62 
N.  E.  941;  People  ex  rel.  Rinne  v.  Bloeki, 
203  111.  363,  67  N.  E.  809. 

The  Ordinance  of  June  28,  1915,  is  a  valid 
exercise  of  the  power  possessed  by  munici- 
palities relating  to  tlie  licensing  and  regu- 
lation of  theaters. 

Metropolis  Theater  Go.  v.  Chicago,  246  111. 
20,  92  N.  E.  507,  228  U.  S.  61,  57  L.  ed.  730. 
33  Sup.  Ct.  Rep.  441;  Nahser  v.  Chicajjo, 
271  111.  288,  L.R.A.1916D,  95.  Ill  N.  E. 
119;  Chicago  v.  Weber,  246  111.  304,  34 
L.R.A.{N.S.)  306,  92  N.  E.  850,  20  Ann. 
Cas.  359:  People  v.  Steele.  231  lil.  340,  14 
L.R.A.(N.S.)  361,  121  Am.  St.  Rep.  321,  83 
N.  E.  236 :  People  v.  Elerding,  254  111.  579, 
40  L.R.A.(N.S.)893,  98  N.  E.  982;  Lawton 
V.  Steele,  152  U.  S.  133,  38  L.  ed.  385,  14 
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Sup.  Ct.  Rep.  499;  Manigault  v.  Springs, 
J99  U.  S.  473,  50  L,  ed.  274,  26  Sup.  Ct.  Rep. 
127;  People  v.  Booth  Pisheriee  Co.  253  111. 
423,  97  N.  E.  837 ;  Biffer  v.  Chicago,  278  111. 
562.  116  N.  E.  182;  Gundling  v.  Chicago, 
177  U.  S.  183,  188,  44  L.  ed.  725,  728,  20 
Sup.  Ct.  Rep.  633;  Baylies  v.  Curry,  128 
III.  287,  21  N.  E.  595;  Cecil  v.  Green,  101 
111.  265,  32  L.R.A.  566,  43  K  E.  1105 ;  People 
V.  King,  119  N.  Y.  418,  1  L.R.A.  203,  6  Am. 
St.  Itep.  389,  18  N.  E.  245;  Greenberg  v. 
Western  Turf.  Asso.  140  Cal.  357,  73  Pac. 
1050,  204  U.  S.  359,  362,  51  L.  ed.  520,  522, 
27  Sup.  Ct.  Rep.  384. 

Messrs.  Mayer,  Meyer,  Anstrlan,  & 
Piatt,  for  the  People: 

The  ordinance  is     unconstitutional. 

People  V.  Steele,  231  111.  340,  14  L.R.A. 
(N.S.)  361,  121  Am.  St.  Rep.  321,  83  N.  E. 
236:  Chicago  v.  Powers,  231  111.  560,  83 
N.  E.  240;  Scown  v.  Czamecki,  264  111.  305, 
LR.A.1915B,  247,  106  N.  E,  276,  Ann.  Cas. 
1915A,  772. 

The  city  could  not  compel  relator,  in  ap- 
plying for  a  theater  license,  to  agree  not  to 
do  certain  acts,  and,  upon  its  failure  so  to 
agree,  refuse  it  a  license. 

Klinger  v.  Ryan,  91  Misc.  71,  153  N.  Y. 
Supp.  937;  People  ex  rel.  Klinger  v.  Rand, 
PI  Misc.  276,  154  N.  Y.  Supp.  293;  Home 
Ins.  Co.  V.  Morse,  20  Wall.  445,  22  L.  ed. 
3i)5;  Donald  v.  Philadelphia  &  R.  Coal  &  I. 
Co.  241  U.  S.  329,  60  L.  ed.  1027,  36  Sup.  Ct. 
Rep.  563;  Carrollton  v.  Bazzette,  159  111. 
2S4.  31  L.R.A.  522,  42  N.  E.  837. 

Although  the  ordinance  puts  an  illegal 
and  unconstitutional  restraint  upon  the  con- 
duct of  relator's  amusement  business,  its 
real  object  is  neither  to  regulate  the  amuse- 
ment itself  nor  the  place  of  amusement. 

Chicago  V.  Weber,  246  111.  304,  34  L.R.A. 
iX.S.)   306,  92  N.  E.  859,  20  Ann.  Cas.  369. 

The  city  being  given  the  express  power  to 
tax.  license,  and  regulate  ticket  brokers,  no 
authority  is  conferred  by  the  general  police 
clause  to  prohibit  the  same. 

Chicago  V.  M.  &  M.  Hotel  Co.  248  111.  264, 
ri3  N.  E.  753 ;  Chicago  v.  O'Brien,  268  111. 
228,  109  N.  E.  10;  People  ex  rel.  Huntley 
Dairy  Co.  v.  Oak  Park,  268  111.  256,  109 
X.  E.  11;  People  ex  rel.  Goldberg  v.  Busse, 
240  III.  338,  88  N.  E.  831;  Cairo  v.  Bross, 
101  III.  476;  Kiel  v.  Chicago,  176  111.  137, 
.>2  N.  E.  29;  Huesing  v.  Rock  Island,  128 
111.  465,  15  Am.  St.  Rep.  129,  21  N".  E.  558. 

If  the  Ordinance  of  June  28,  1915,  is  un- 
i^nstitutional  or  invalid,  mandamus  is  the 
I»roper  remedy. 

People  ex  rel.  Woodyatt  v.  Thompson, 
155  III.  461.  40  N.  E.  307:  County  Ct.  v. 
People,  58  111.  456:  People  ex  rel.  Molchan 
r.  Streator,  258  111.  273,  101  N.  E.  599; 
People  ex  rel.  Friend  v.  Chicago,  261  111. 
16,  49    L.R.A.(N.S.)    438,    103   N.    E.   609, 


Ann.  Cas.  1915A,  202;  People  ex  rel.  Hunt- 
ley V.  Oak  Park,  268  111.  256,  109  N.  E.  11; 
People  ex  rel.  Goldberg  v.  Busse,  240  111. 
338,  88  N.  E.  831;  People  ex  rel.  Hoyne  v. 
Sweitzer,  266  111.  459,  107  N.  E.  902,  Ann. 
Cas.  1916B,  586;  People  ex  rel.  Breckon  v. 
Election  Comrs.  221  111.  9,  77  N.  E.  321, 
5  Ann.  Cas.  562;  Spiehs  v.  InsuU,  278  111. 
184,  115  N.  E.  816;  Miller  v.  Enterprise 
C^nal  &  Land  Co.  142  Cal.  208,  100  Am. 
St.  Rep.  115,  75  Pac.  770;  Board  of  Liqui- 
dation v.  Macomb,  92  U.  S.  531,  541,  23  L.  ed. 
623,  628;  State  ex  rel.  Fooshe  v.  Burley, 
80  S.  C.  127,  16  L.R.A.  (N.S.)  266,  61  S. 
E.  255;  Gayle  v.  Owen  County  Ct.  83  Ky. 
61;  McConihe  v.  State,  17  Fla.  238;  Welch 
v.  Swasey,  193  Mass.  364,  23  L.R.A.(N.S.) 
1100,  118  Am.  St.  Rep.  623,  79  N.  E.  745; 
Burch  V.  Baxter,  12  Heisk.  601;  Pickard 
v.  Henderson,  15  Lea,  430;  State  ex  reL 
Sackett  v.  Thomas,  25  Mont.  226,  64  Pac. 
503;  Merrill,  Mandamus,  §  65;  A'on  Hoff- 
man v.  Quincy,  4  Wall.  535,  18  L.  ed.  403; 
People  ex  rel.  Carter  v.  Rice,  135  N.  Y. 
473,  16  L.R.A.  836,  31  N.  E.  921;  People 
ex  rel.  Hotchkiss  v.  Smith,  152  App.  Div. 
614,  137  N.  Y.  Supp.  387;  People  ex  rel. 
Corn  Hill  Realty  Co.  v.  Stroebel,  209  N.  Y. 
434,  103  N.  E.  735;  State  ex  rel.  Lacthman 
v.  Houghton,  1.34  Minn.  226,  L.R.A.1917F, 
1050,  158  N.  W.  1017;  Willison  v.  Cooke, 
54  Colo.  320,  44  L.R.A. (N.S.)  1030,  130 
Pac.  828;  Giddings  v.  Blacker,  93  Mich. 
1,  16  L.R.A.  402,  52  X.  W.  944;  State  ex  rel. 
Kehr  v.  Turner,  210  Mo.  77,  107  S.  W.  1064; 
State  ex  rel.  Wirt  v.  County  Ct.  137  Mo. 
App.  698,  119  S  W.  1010;  State  ex  rel. 
Harte  v.  Morehead,  99  Keb.  627,  156  N. 
W.  1067;  Dean  v.  Dimmick,  18  X.  D.  397, 
122  X.  W.  245;  SUte  ex  rel.  Huston  v. 
Perry  County,  5  Ohio  St.  497 ;  State  ex 
rel.  McKell  v.  Robins,  71  Ohio  St.  273, 
69  L.R.A,  427,  73  N.  E.  470,  2  Ann.  Cas. 
485. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

Th(.'  Cort  Tlieater  Company  on  Decem- 
ber 29,  1915,  applied  to  William  Hale 
Thompson,  mayor  of  the  city  of  Chicago, 
for  a  license  to  conduct  a  theater  in  the 
city,  and  refused  to  comply  with  the  pro- 
visions of  an  ordinance  regulating  the 
granting  of  such  licenses,  which  prohibited 
secret  alliances  with  ticket  brokers  or 
scalpers,  which  had  tlie  effect  of  requiring 
some  patrons  of  the  theater  to  pay  higher 
prices  than  others  for  the  same  accommoda- 
tions, for  the  benefit  of  the  licensee.  The 
license  was  refused  by  the  mayor,  and  the 
applicant  filed  its  petition  in  the  name  of 
the  people  in  the  superior  court  of  Cook 
county  against  the  mayor  and  city  clerk 
for  a  peremptory  writ  of  mandamus  com- 
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manding  them  to  issue  the  license,  charg- 
ing that  the  condition  in  question  was  un- 
lawful and  void  because  in  violation  of  §§ 
1,  2,  and  14  of  the  Bill  of  Rights,  and  §  22 
of  article  4  of  the  Constitution  and  the 
14th  Amendment  to  the  Constitution  of  the 
United  States. 

Tlie  ordinance  provides  that  every  ticket 
of  admission  to  a  theater  shall  have  printed 
upon  its  face  the  price  thereof,  and  that  no 
licensee,  and  no  officer,  manager  or  em- 
ployee of  any  licensee,  shall  directly  or  in- 
directly receive  any  consideration,  of  any 
nature  whatsoever,  upon  the  sale  of  any 
such  ticket  beyond  or  in  excess  of  the  price 
designated  thereon,  or  directly  or  indirectly 
enter  into  any  arrsingement  or  agreement 
for  the  receipt  of  such  consideration. 

The  defendants  answered :  That  there  are 
in  the  city  of  Chicago  a  large  number  of 
places  of  amusement  like  that  conducted 
by  the  relator;  "that  the  relator  and  the 
great  majority,  if  not  all,  of  the  proprie- 
tors of  said  places  of  amusement  have 
entered  into  arrangements  and  agreements 
with  sundry  other  persons  by  which  the 
business  of  'scalping,'  so  called,  is  carried 
on;  that  is  to  say,  the  relator  and  such 
other  proprietors  print  tickets  of  admis- 
sion to  the  performances  given  in  their 
places  of  amusement  on  which  are  printed 
the  prices  of  said  tickets  and  the  prices 
of  admission  to  said  performance  are  duly 
advertised  by  the  relator  and  such  other 
proprietors  in  the  public  press  and  other- 
wise, but  in  truth  and  in  fact  the  relator 
and  such  other  proprietors  have  arrange- 
ments and  agreements  with  sundry  other 
persons,  known  as  ticket  brokers  and  scalp- 
ers, by  which  a  large  number  of  such  tickets 
are  placed  in  the  hands  of  such  ticket 
brokers  or  scalpers,  and  are  sold  for  prices 
in  advance  of  the  price  printed  thereon, 
and  the  excess  above  the  price  printed  on 
the  ticket  is  divided  between  the  ticket 
broker  and  scalpers  and  the  proprietors, 
respectively,  of  said  places  of  amusement, 
including  the  relator;  that  ^uch  ticket 
brokers  or  scalpers  under  such  agreement 
or  arrangement  hold  themselves  oyt  and 
are  represented  by  the  said  proprietors  of 
said  places  of  amusement  to  be  independent 
dealers  and  to  be  the  owners  of  the  tickets 
sold  by  them,  but  that  in  reality  such  ticket 
brokers  or  scalpers  are  confe<lerates  with 
the  proprietors  of  said  places  of  amusement 
and  sell  such  tickets  at  higher  prices  for 
the  joint  benefit  of  themselves  and  such 
proprietors;  .  .  .  that  the  uniform 
practice  of  the  relator  continuously,  from 
a  long  time  prior  to  the  filing  of  the  origin- 
al petition  to  the  present  time,  has  been  to 
represent  to  the  applicants  for  tickets  of  ad- 
mission sold  at  its  box  office  of  said  Cort 


Theater  premises  that  its  best  seats  have  all 
been  sold,  whereas  the  same  have  not  been 
sold,  but  were  in  the  possession  of  ticket 
brokers  or  scalpers  for  sale  at  such  higher 
price,  for  the  joint  account  of  such  re- 
lator and  such  ticket  brokers  and  scalpers." 

The  relator  demurred  generally  and  spe- 
cially to  the  answer,  and  as  to  the  portion 
above  set  out  said  that;  the  facts  stated 
"■are  wholly  immaterial  to  any  proper  issue 
raised  by  said  petition  and  the  answer 
thereto  and  an  attempt  to  raise  issues  whal- 
Iv  immaterial  as  a  defense  to  the  cause  of 
action  set  out  in  said  petition." 

The  court  sustained  the  demurrer,  and 
the  defenxiants  electing  to  stand  by  their 
answer,  the  pre-emptory  writ  prayed  for 
was  awarded.  The  trial  judge  certified 
that  the  validity  of  a  municipal  ordinance 
was  involved,  and  the  public  interest  re- 
quired that  an  appeal  therefrom  should  be 
taken  to  this  court,  which  was  accordingly 
done. 

The  question  to  be  determined  is  whether, 
in  granting  a  license  to  conduct  a  place 
of  public  amusement  subject  to  regulation 
and  the  police  power,  a  provision  that  the 
licensee  shall  not  enter  into  an  arrangement 
with  ticket  brokers  or  scalpers  under  which 
tlie  licensee  and  the  ticket  brokers  or  scalp- 
ers both  represent  that  the  ticket  brokers 
or  scalpers  are  independent  dealers  and 
owners  of  tickt-ts,  when  in  reality  they  are 
not  owners,  but  confederates,  and  the  ticket 
brokers  or  scalpers  sell  the  tickets  at  high- 
i  er  prices  for  the  joint  benefit  of  the  licenseo 
and  themselves,  tuid  by  means  of  falsehood 
and  misrepresentation  that  all  tickets  to 
a  performance  have  been  sold  a  portion  of 
the  public  are  required  to  pay  higher  prices 
for  the  same  accommodations  than  others, 
is  an  invasion  of  rights  guaranteed  by  the 
state  and  Federal  Constitutions. 

It  was  said  in  Cecil  v.  Green,  161  111. 
265,  32  L.R.A.  566,  43  N.  E.  1105,  that 
theaters  have  from  the  earliest  history  of 
the  state  been  subject  to  police  regulation, 
and  the  power  to  license  and  regulate  them 
has  been  conferred  upon  cities  subject  to 
no  other  limitations  than  those  imposed 
by  the  Constitution  upon  the  general  as- 
sembly itself,  so  that  unless  the  Constitu- 
tion forbids  the  regulation  imposed  by  tlie 
city  of  Chicago  the  ordinance  is  a  valid 
exercise  of  legislative  power.  In  Metropo- 
lis 'Jlieater  Co.  v.  Chicago,  246  111.  20,  92 
N.  E.  597,  the  doctrine  of  Cecil  v.  Green 
was  repeated,  and  it  was  held  that  the 
whole  legislative  power  for  the  regulation 
of  theaters  had  been  conferred  upon  mu- 
nicipalities; and  this  was  the  doctrine  of 
Block  y.  Chicago,  239  Ul.  251»  130  Am. 
St.  Rep.  219,  87  N.  E.  1011,  and  Nahaer  v. 
Chicago,  271  111.  288,  L.R.A.1916D,  95,  111 


L.R.A.1918D 


PEOPLE  EX  KEL.  COM  THEATER  00.  v.  THOMPSON. 


385 


y.  E.  119.  Police  power  was  defined  by 
Chief  Justice  Shaw  in  Com.  v.'  Alger,  7 
Cwsh.  84,  as:  "The  power  vested  in  the 
legislature  by  the  Constitution  to  make, 
ordain  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes,  and 
ordinances,  either  with  penalties  or  with- 
out, not  repugnant  to  the  Constitution,  as 
they  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  of  the 
subjects  of  the  same." 

It  extends  to  the  prohibition  of  anything 
which,  in  the  reasonable  exercise  of  the 
legislative  judgment,  can  be  regarded  as 
hurtful  to  the  community,  and  there  can 
be  no  question  that  the  plan  by  which  pa- 
trons of  the  theater,  because  of  arrangements 
between  the  managers  and  ticket  brokers 
or  scalpers,  are  required  to  pay  more  than 
the  advertised  prices  of  admission,  in  which 
the  manager  of  a  theater  shares,  is  unfair 
and  injurious  to  the  public  and  contrary 
to  the  public  welfare.  In  Cooley  on  Torts,  2d 
ed.  p.  336,  it  is  said:  "Theaters  and  other 
places  of  public  amusement  exist  wholly  un- 
der the  authority  and  protection  of  state 
laws,  and  their  managers  are  commonly  li- 
censed by  the  state,  and  in  conferring  a  li- 
cense it  is  no  doubt  competent  for  the  state 
lo  impose  the  condition  that  the  proprietor 
»hall  admit  and  accommodate  all  persons 
impartially." 

And  this  is  stated  as  a  general  principle, 
and  not  with  reference  to  civil  rights  acts 
passed  under  amendments  to  the  Federal 
Constitution,  aimed  against  discrimination 
because  of  race,  color,  or  previous  condition 
of  servitude.  To  give  it  a  meaning  that  a 
municipality  may  make  a  condition  that  the 
licensee  shall  not  violate  civil  rights  acts, 
which  carry  their  own  sanction  without  re- 
gard to  municipal  regulation,  would  be 
ridiculous.  The  general  assembly  having 
legislative  authority  to  license  and  regulate 
the&ters,  and  to  exercise  the  police  power, 
has  by  the  forty-first  paragraph  of  article 
5  of  the  Cities  and  Villages  Act  given  au- 
thority "to  license,  tax,  regulate,  suppress, 
and  prohibit  hawkers,  peddlers,  pawnbrok- 
ers, keepers  of  ordinaries,  theatricals,  and 
other  exhibitions,  shows,  and  amusements, 
and  to  revoke  such  license  at  pleasure. 
Under  that  provision  the  city  of  Chicago 
could  exercise  the  entire  legislative  author- 
ity of  the  state,  and  unless  the  relator  is 
protected  by  the  Constitution  in  the  inju- 
rious, fraudulent,  and  discriminatory  prac- 
tice prohibited  by  the  ordinance,  the  demur- 
rer was  improperly  sustained. 

Counsel  for  the  appellee  object  to  the 
ordinance  because  they  say  that  it  is  not 
aimed  at  the  prevention  of  fraud  and  mis- 
representation, but  is  an  attempt  to  destroy 
the  business  of  ticket  brokers,  while  at  the 


same  time  they  complain  that  the  ordinance 
will  interfere -with  the  arrangements  which 
they  claim  a  constitutional  right  to  make. 
Xo  ticket  broker  or  scalper  is  concerned 
with  this  suit,  and  none  is  represented  by 
the  appellee,  and  if  the  ordinance  merely 
prohibits  the  innocent  business  of  ticket 
brokers  the  appellee  will  not  be  harmed. 
The  argument,  however,  concerning  the 
rights  of  ticket  brokers  to  buy  and  sell  tick- 
ets and  the  riglit  of  appellee  to  sell  to  them 
is  an  effort  to  raise  a  false  issue  in  no  man- 
ner involved  in  the  question  whether  the 
court  erred  in  sustaining  the  demurrer  to 
the  answer.  The  answer  alleged  that  the 
license  was  refused  because  appellee  would 
not  agree  to  obey  the  requirement  of  the 
ordinance  for  impartial  treatment  of  ticket 
buyers  and  to  stop  the  practices  set  forth 
in  the  answer.  ITiere  is  nothing  in  the 
answer  about  purchasers  of  tickets,  whether 
brokers  or  not,  or  their  right  to  resell  tick- 
ets at  a  profit.  Tlie  manifest  object  of 
the  ordinance  is  to  compel  impartial  treat- 
ment of  all  buyers  of  tickets  by  the  licensee. 
It  is  so  interpreted  by  counsel  for  tlie  appel- 
lants. The  corporation  counsel  in  his  brief 
and  argument  says:  "The  purchaser  of 
such  tickets,  so  far  as  this  ordinance  is 
concerned,  may  resell  them  at  an  advanced 
price  or  do  anything  else  with  them  which 
he  may  desire  to  do." 

Considering  the  whole  ordinance  witli 
its  evident  purpose,  it  does  not  prohibit 
sales  to  brokers  or  any  other  class  of  per- 
sons, but  is  designed  to  prevent  theater 
owners  from  entering  into  such  arrange- 
ments as  are  stated  in  the  ordinance.  The 
real  and  substantial  argument  for  appel- 
lee is  that  the  legislative  power  does  not 
extend  to  compelling  a  theater  owner  to 
treat  the  public  impartially  in  the  sale  of 
its  tickets,  and  in  the  argument  it  is  con- 
tended from  first  to  last  that  that  question 
was  decided  in  the  consolidated  cases  of 
People  V.  Steel  and  People  v.  Altschul,  231 
111.  340,  14  L.K.A.(X.S.)  361,  121  Am.  St. 
Rep.  321,  83  N.  E.  236,  and  the  four  eases 
decided  in  Chicago  v.  Powers,  231  III.  560, 
83  X.  E.  240,  and  that  the  doctrine  ot 
stare  decisis  requires  the  court  to  affirm 
the  judgment  of  the  superior  court.  This 
is  a  total  misapprehension  of  the  ques- 
tions decided  in  either  of  those  cases. 
What  was  decided  in  a  particular  case  is  to 
be  determined  by  the  facts  and  the  ques- 
tion involved.  Brown  v.  Coon,  36  111.  243, 
So  Am.  Dec.  402.  There  was  no  question 
related  to  the  one  here  involved  in  either 
of  those  cases,  and  the  only  similarity  is 
that  the  suits  concerned  theater  owners 
and  ticket  brokers  or  scalpers,  and  it  is 
only  by  contending  that  this  ordinance  is 
designed  to  break  up  the   legitimate  busi- 
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ness  of  ticket  brokers  that  any  resemblance 
is  found. 

In  1907  the  general  assembly  passed  an 
act  prohibiting  the  sale  of  tickets  for 
theaters,  circuses,  and  places  of  public 
amusement  for  more  than  the  price  printed 
thereon.  That  was  the  sole  purpose  of  the 
act  and  the  only  subject  expressed  in  the 
title.  Laws  1907,  p.  269.  To  make  the 
prohibition  effective  it  required  the  owner  to 
print  on  the  ticket  the  price,  with  the  fol- 
lowing words:  "This  ticket  cannot  be  re- 
sold for  more  than  tlie  price  printed  here- 
on." That  was  the  only  requirement  of  the 
theater  owner  and  the  only  connection  he 
had  with  the  act.  Edward  W.  Steele,  man- 
ager of  the  Colonial  Theater,  sold  a  ticket 
of  admission  to  Philip  J.  Altschul  for  $1.50, 
which  was  printed  on  the  face  of  the  ticket 
and  was  the  price  of  admission,  and  Alt- 
schul sold  the  ticket  to  James  Bell,  a 
policeman,  for  $2  at  a  desk  in  the  Morrison 
Hotel,  where  he  conducted  the  business 
of  selling  theater  tickets.  Steele  and  Alt- 
schul were  each  convicted  in  the  municipal 
court  for  violation  of  the  act.  The  charge 
against  Steele  was  that  he  had  not  made 
it  a  part  of  his  contract  by  printing  on  the 
face  of  the  ticket  that  it  should  not  be  resold 
for  more  than  $1.50,  and  the  charge  against 
Altschul  was  that  he  sold  the  ticket  which 
he  had  bought  and  paid  for,  for  more  than 
he  paid  for  it.  The  only  question  involved 
that  was  decided  or  could  have  been  de- 
cided was  whether  the  statute  was  an  in- 
vasion of  the  constitutional  right  of  Alt- 
schul to  sell  a  ticket  for  more  than  he  had 
paid  for  it,  and  the  right  of  Steele  to  sell 
the  ticket  without  making  it  a  part  of  the 
contract  that  Altschul  should  not  sell  it 
for  more  than  he  paid.  The  decision  was 
that  the  act,  which  prohibited  the  manager 
of  the  theater  from  selling  tickets  to  brok- 
ers at  the  regular  price  charged  to  every- 
body, with  absolute  impartiality  to  all  pa- 
trons of  the  theater  so  far  as  he  was  con- 
cerned, unless  he  made  it  a  part  of  his 
contract  that  the  purchaser  should  not  re- 
sell it  for  a  greater  price,  and  that  the 
purchaser  should  not  sell  it  for  more  tlian 
he  paid  for  it,  was  contrary  to  constitu- 
tional right.  The  correctness  of  that  de- 
cision is  not  in  question  in  this  case,  and 
has  nothing  whatever  to  do  with  it.  In 
the  case  of  Chicago  v.  Powers,  supra,  the 
city  passed  an  ordinance  having  the  same 
provisions  and  the  same  object  as  the  stat- 
ute, and  four  cases  were  consolidated  in 
this  court.  The  decision  followed  that  of 
People  V.  Steele,  supra,  because  the  people 
of  the  city  of  Chicago  attempted  to  do  by 
an  ordinance  what  the  general  assembly 
could  not  do  by  a  statute.  The  decisions 
in  those  cases  were  in  accordance  with  the 


weight  of  authority  that  the  constitutional 
liberty  of  the  ticket  broker  is  violated 
when  he  is  prohibited  altogether  from 
carrying  on  his  business.  Tiedeman,  Pol. 
Power,  293.  They  were,  in  effect,  the  same 
as  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Adams  v.  Tanner,  244 
U.  S.  590,  61  L.  ed.  1336,  L.R.A.1917F,  1163. 
37  Sup.  Ct.  Rep.  662,  Ann.  Cas.  1917D,  973, 
in  which  it  was  held  that  the  statute  mak- 
ing it  a  criminal  offense  to  collect  fee« 
from  workers  for  furnishing  them  with  em- 
ployment was  a  violation  of  constitutional 
rights,  because  it  was  not  a  proper  regula- 
tion of  employment  agencies  for  the  publie 
welfare,  but  was  destructive  of  the  lawful 
and  useful  calling  even  if  it  was  carried 
on  in  an  upright  way.  The  case  of  People 
V.  Weiner,  271  111.  74,  L.R.A.1916C,  775, 
110  N.  E.  870,  Ann.  Cas.  1917C,  1065,  was 
decided  on  the  same  principle  as  the  other 
cases,  because  the  ordinance  was  entirely 
destructive  of  the  business  of  making  naat- 
tresses  from  secondhand  material  which 
might  be  absolutely  pure,  healthful,  and 
free  from  any  objection,  and  that  ordinance 
cannot  be  likened  in  any  particular  to  an 
ordinance  to  prevent  discrimination  and 
practices  hurtful  to  the  public.  In  every 
case  the  right  of  regulation  has  been  rec- 
ognized, but  the  power  to  destroy  a  legiti- 
mate business,  which  was  attempted  by  the 
statute  and  ordinance  held  void  in  tlie 
Steele  and  Powers  Cases,  hks  been  denied. 
Much  is  said  by  counsel  for  appellee 
about  the  quotation  in  the  Steele  C?^se 
from  Collister  v.  Hayman,  183  N.  Y.  250, 
1  L.R,A.(N.S.)  1188,  111  Am.  St.  Rep.  740, 
76  X.  E.  20,  5  Ann.  Cas,  344,  and  other 
statements  of  the  same  character  about 
the  nature  of  the  business  of  running  a 
theater.  The  meaning  and  effect  of  the 
quotation  and  its  utter  and  absolute  inap- 
plicability to  this  case  will  be  apparent 
when  the  facts  are  stated.  The  defendants 
were  managers  of  the  Knickerbocker  Thea- 
ter, and  the  plaintiff  Collister  brought 
the  action  to  restrain  them  from  interfer- 
ing with  his  business  of  selling  on  the  side- 
walk and  outside  of  the  prohibited  limits 
tickets  of  admission  to  the  theater,  which 
was  his  business  and  from  which  he  derived 
an  income  of  $4,000  a  year.  On  the  tickets 
there  was  printed,  "Tickets  purchased  on 
the  sidewalk  will  positively  be  refused  at 
the  door."  The  court  said  the  business  was 
a  private  one  clothed  with  a  public  interest, 
and  the  owner  had  a  right  to  regulate  the 
terms  of  admission  in  any  reasonable  way, 
and  had  a  right  to  prohibit  ticket  scalping 
by  the  notice  on  the  ticket  that  if  bought 
from  a  ticket  scalper  it  would  be  refused 
at  the  door.  Surely  neither  the  court  of 
appeals  nor  this  court  intended  an  affront 
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to  mrdiiiftrf  intelligciice  by  holding  thmt  fafr- 
ctoBe  the  owners  of  the  EjiickerbookBr 
Theater  oonld  prohibit  tidcet  scftlping  the 
city  of  New  York  or  a  mnnicipality  of  this 
state  oouJd  not.  The  quotation  and  similar 
atatementa  in  liie  Steele  Case  were  evident- 
ly for  the  purpose  of  making  clear  that 
the  buflinesa  was  a  priyate  one. 

The  recent  case  of  Woollcott  v.  Bbubert, 
317  N.  Y.  212,  IxR.A.191«S,  248,  111  N.  fi. 
829,  Ann.  Ca&  1916B,  726,  was  a  suit  against 
the  proprietor  of  the  theater  for  exclud- 
ing a  dramatic  critic  who  had  wrMen  an 
objectionable  criticism,  and  the  question 
vas  whether  a  theater  proprietor  could, 
under  the  Civil  Rights  Act  of  New  York  of 
1913  (Laws  1913,  chap.  265),  exclude  from 
it  a  person  upon  amy  other  ground  tharf 
race,  creed,  or  color.  The  court  decided 
that  at  common  law  the  proprietor  of  a 
theater  might  admit  or  ex^ude  persona 
at  hia  pleasure,  and  the  state  Civil  Rights 
Act  did  not  destroy  that  eommon-law  right 
where  the  exclusion  applied  alike  to  all 
persons,  and  was  not  based  on  race,  creed, 
or  color.  Tliat  question  has  no  relation, 
however  remote,  to  the  question  here 
involved. 

In  Ex  parte  Quarg,  149  Cal.  79,  5  L.R.A. 
(N.S.)  183,  117  Am.  St.  Rep.  lift,  84  Pac. 
766,  0  Ann.  Cas.  747,  the  statute  under 
which  Quarg  was  convicted  provided  that 
every  person  who  offered  for  sale  or  sold 
any  tickets  to  theaters  or  any  other  public 
place  of  amusement  at  a  price  in  excess 
of  that  charged  originaUy  by  the  manage- 
ment of  such  theater  or  place  of  amusement 
should  be  guilty  of  a  misdemeanor,  and 
the  decision  that  the  statute  infringed  upon 
Qonatitutional  rights  of  property  is  of  the 
same  character  as  the  decision  in  the  Steele 
Caae  and  other  cases  where  the  purpose  was 
to  destroy-  a  business  not  Injurious  to  the 
public  welfare  by  prohibiting  a  broker  from 
making  profit.  The  statement  in  the  Steele 
Case  that  the  manager  of  a  theater  may 
fix  the  price  arbitrarily  and  raise  or  lower 
it  at  his  will,  and,  having  advertised  a  per- 
formanee,  is  not  bound  to  give  it,  and  hav- 
iog  advertised  the  price,  he  is  not  bound 
to  sell  tickets  at  that  price,  has  no  possible 
relation  to  the  question  whether,  under  the 
police  power,  the  manager  of  a  place  of 
public  entertainment  may  be  compelled  te 
treat  patrons  impartially  by  putting  an 
csd  to  an  existing  system  by  which  theater 
owners  and  ticket  scalpers  are  confoder^ 
ated  together  to  compel  a  portion  of  the 
pablic  to  pay  a  different  price  from  others. 
The  question  here  is  whether  the  Constitu-' 
tion  protects  a  theater  owner  in  a  scheme 
by  which  an  applicant  for  a  ticket  is  told 
that  the  house  is  sold  out,  and  upon  going 
to  the  ticket  scalper  is  permitted  to  select 
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the  part  of  the  house  where  be  desires  to 
sit,  and  the  ticket  scalper  turns  to  the 
telephone  and  directs  the  theater  to  send 
up  a  ticket,  which  is  sent  and  sold  at  an 
advanced  price. 

The  business  of  the  theater  owner  o^ 
manager  is  private  in  the  sense  that  no 
franchise  from  the  state  is  required,  but  it 
is  no  mere  private  than  the  business  of 
hawkers,  peddlers,  pawnbn^efs,  keepers  of 
ordinaries,  circuses,  or  other  shows  and 
amusements  whidi  invite  the  public  gener- 
ally to  attend,  and  exist  entirely  by  the 
public.  A  place  of  amusement  to  which 
the  public  are  generally  invited  upon  no 
condition  but  the  payment  of  a  fixed  charge 
is  public  in  a  general  sense,  and  it  differs 
'nbdOnally  from  afleommodations  offered  by  a 
merchant  or  professional  man,  who,  while 
he  invites  everyone  to  enter,  does  so  only 
for  the  purpose  of  selling  to  each  individ- 
ual services  or  merchandise.  Jones  v. 
Broadway  Roller  Rink  Co.  136  Wis.  595, 
19  L.R.A.(N.S.)  007,  118  N.  W.  170.  In 
Greenberg  v.  Western  Turf  Asso.  140  CaT. 
357,  73  Pac.  1060,  the  statute  was  sustained 
which  provided  that  it  should  be  unlawful 
for  the  proprietor  of  any  public  place  of 
amusement  or  entertainment  to  refuse  ad- 
mittance to  any  person  over  the  age  of 
twenty-one  years  who  presented  a  ticket 
of  admission  acquired  by  purchase,  provid- 
ed that  any  person  under  the  influence  of 
liquor  or  guilty  of  boisterous  conduct,  or 
any  person  of  lewd  or  immoral  character, 
might  be  excluded.  The  Supreme  Court 
of  the  United  States  upheld  the  validity 
of  the  statute  as  free  from  objection  under 
the  Federal  Constitution  in  Western  Tttrf 
Asso.  v.  Greenberg,  204  U.  S.  363,  51  L. 
ed.  G22,  27  Sup.  Ct.  Rep.  384.  Oreenberg's 
suit  was  for  being  unlawfully  excluded  from 
defendant's  race  course,  and  the  court  said 
thalt  the  act  was  not  a  violation  of  consti- 
tutional rights,  as  it  was  applicable  alike 
to  all  persons,  coirporations,  or  associations 
conducting  places  of  public  amusement  or 
entertainment;  and  of  still  less  merit  was 
the  claim  that  ihe  statute  abridged  the 
rights  of  citieens  or  deprived  the  defendant 
of  his  rights  without  due  process  of  law, 
and  that  the  statute  was  only  a  regulation 
of  places  of  entertainment  and  amusement 
upon  terms  of  equal  and  exact  justice  to 
everyone  holding  a  ticket  of  admission  who 
was  not  at  the  time  under  the  influence  of 
liquor,  boisterous  of  conduct,  or  of  lewd 
or  immoral  character,  and  was  valid.  ThO' 
court  said  that  a  place  of  public  entertain- 
ment and  amusement  is  so  far  affected  with 
the  public  interest  that  the  state  may,  in 
the  interest  of  good  order  and  fair  dealing, 
require  the  owner  to  perform  its  engage- 
ment to  the  public  and  recognise  its  own 
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tickets  of  admission.  It  is  true  that  in> 
dlriduals  are  not  k>rced  to  bny  tickets 
from  scalpers,  and  are  acting  upon  their 
own  volition,  but  they  are  making  their 
choice  between  pa^nng  the  higher  price  and 
not  witnessing  the  performance  to  which 
the  public  are  invited.  Witnessing  a  theat- 
rical performance  is  not  one  of  the  neces- 
saries of  life,  but  that  affords  no  reason  why 
the  legislative  power  sliould  not  be  exerted 
to  prevent  misrepresentation  and  fraud  in 
tlie  sale  of  theater  tickets  by  the  theater 
owners  themselves,  and  to  require  fair  and 
impartial  treatment  of  the  public.  That 
the  business,  although  private,  ia  clothed 
with  a  public  interest,  wa«  recognized  and 


stated,  in  the  Steele  Case,  and  there  is  no 
provision  of  the  statute  which  limits  the 
legislative  power  to  prohibit  the  unques- 
tioned evils  of  the  existing  system.  No 
provision  of  the  state  or  Federal  Consti- 
tution prohibits  the  exercise  of  such  power. 

The  judgment  is  revarsed  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed  and  remanded  with  directions 

Dunn,  J.,  dissenting. 

Petition  for  rehearing  denied  April  3, 
1918. 


Annotation^-Tkeater;  legislation  forbidding  spec«dation  in  tickets. 


This  note  is  supplemental  to  the  note 
to  Ex  parte  Quai^,  5  L.R.A.(N.S.)  183, 
where  the  earlier  eases  are  oolleeted. 

People  V.  Steele  (1907)  231  HL  340,  14 
L.R.A.(N.S.)  361,  121  Am.  St.  Rep.  321, 
83  N.  E.  236,  is  sufficiently  set  out  in 

P£OFIi£    EX    REL.     CORT    THEATER    Ck).    V. 

Thohpson,  ante,  382.  It  wiU  be  observed 
that  in  the  Steele  Case  the  court  re- 
versed the  conviction  of  the  manager  of 
a  theater  for  selling  a  ticket  without 
having  printed  upon  it  the  statement 
that  it  could  not  be  resold  for  more  than 
the  price  printed  thereon,  anS  the  con- 
viction of  the  broker  for  selling  above 
the  price  printed  on  the  ticket,  and  that 
the  court  in  the  Steele  Case  argued  that 
if  the  statute  were  sustained  it  would 
do  away  with  the  legitimate  business  of 
brokers  and  also  with  the  right  of  the 
manager  to  sell  his  tickets  if  he  chose 
at  more  than  the  advertised  price.  As  to 
which  last  point   the   court  in  People 

EX  REL.   CORT  THEATER  Co.   V.   THOMPSON' 

says,  inter  alia:  ^^The  statement  in  the 
Steele  Case  that  the  manager  of  a  theater 
may  fix  the  price  arbitrarily  and  r«iise 
or  lower  it  at  his  will,  and,  having  ad- 
vertised a  performance,  is  not  bound  to 
give  it,  and  having  advertised  the  price, 
he  is  not  bound  to  sell  tickets  at  that 
price,  has  no  possible  relation  to  the 
question  whether,  under  the  police  power, 
the  manager  of  a  place  of  public  enter- 
tainment may  be  compelled  to  treat  pa- 
trons impartially  by  putting  an  end  to 
an  existing  system  by  which  theater 
owners  and  ticket  scalpers  are  confeder- 
ated together  to  compel  a  portion  of  the 
pubHo  to  pay  a  different  price  from 
others/' 

In  Chicago  v.  Powers  (1907)  231  HI. 
560,  83.  N.  E.  240,  Peqple  v.  Steele  was 
followed  in  prosecutions  under  an  ordi- 
nance of  the  city  of  Chicago  in  regara 
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to  the  scalping  of  theater  tickets,  the 
ordinance  being  for  the  same  purpose 
as  the  statute  declared  unconstitutional 
in  People  v.  Steele. 

In  Metropolis  Theater  Co.  v.  Chi- 
cago (1910)  246  HL  20,  93  N.  E.  597, 
cited  in  People  bx  rel.  Cort  Theater 
Co.  V.  Thompson,  the  court  sustained  an 
ordinance  regulating  a  municipal  license 
fee  for  theaters  according  to  the  price 
asked  for  the  highest  priced  seats  other 
than  the  box  seats.  This  decision  was 
affirmed  in  (1913)  228  U.  S.  61,  57  L.  ed. 
730,  33  Sup.  Ct.  Rep.  441. 

In  People  ex  rel.  Lange  v.  Palmitter 
(1901)  71  Misc.  158,  128  N.  Y.  Supp. 
426,  the  court  sustained  an  ordinance 
providing  that  ^^ao  person  shall  conduct 
on  or  in  any  street  in  the  city  of  New 
York,  the  business  of  selling  or  offering 
for  sale  any  ticket  of  admission  or  any 
other  evidence  of  any  license,  contract 
or  right  of  entry  to  any  performance  or 
exhibition  in  or  about  the  premises  of 
any  duly  licensed  theater,  concert  hall, 
place  of  public  amusement,  circus,  com- 
mon show,  or  any  place  of  public  amuse- 
ment for  which  a  license  is  not  required 
by  law."  The  court  said:  "It  is  ap- 
parent that  the  control  of  the  streets, 
with  the  adoption  of  reasonable  regula- 
tions as  to  the  traffic  thereon,  and  the 
use  of  the  sidewalks  by  foot  passengers, 
is  within  the  powers  of  the  board  of 
aldermen  of  this  city.  The  ordinance  is 
not  unreasonable,  oppressive,  or  in  con- 
travention of  common  right.  .  .  .  Nor 
does  the  ordinance  deprive  any  citizen 
of  the  right  of  earning  his  livelihood  in 
a  lawful  manner,  as  is  contended  by  pe- 
titioner. It  simply  prohibits  the  party 
from  selling  tickets  on  the  streets  in 
front  of  any  licensed  theater  or  place  of 
amusement.  He  may  sell  his  tickets  in 
any  store,  office,  and  to  any  person,  but 


ANNOTATION— THEATER— FORBIDDING  TICKET  SPECULATION. 


3S9 


not  on  the  street  in  front  of  a  licensed 
theater.  Nor  is  tke  ordinanee  in  viola* 
tion  of  the  eonstitntional  rights  of  the 
petitioner/'  This  ease  is  affirmed  on  the 
opinion  below  in  (1911)  144  App.  Div. 
894,  128  N.  Y.  Supp.  1140. 

It  may  be  noted  that  the  statute  ftas- 
tained  as  eonstitutional  in  Greenberg  ▼. 
Western  Turf  As^.  (1903)  140  OaL  367, 
73  Pae.  1050,  cited  in  the  earlier  note, 
was  further  sustained  as  constitutional 
and  as  not  in  contravention  of  the  14th 
Amendment  to  the  United  States  Consti- 
tution in  Greenberg  v.  Western  Turf. 
Asso.  (1905)  148  OaL  126,  113  Am.  St. 


Rep.  216,  82  Pae.  684,  19  Am.  Neg.  Rep. 
72,  which  latter  case  was  affirmed  and 
the  statute  sustained  as  not  in  contra- 
vention of  the  United  States  Constitu- 
tion in  (1907)  204  U.  IJ.  359,  51  L.  ed. 
520,  27  Sup.  Ct.  Rep.  384,  the  statute 
compelling  a  lessee  in  poflseasion  of  a 
race  course  to  recognize  its  own  tickets 
of  admission  in  the  hands  of  persons  who 
are  not  at  the  tinie  under  the  influence 
of  liquor,  or  boisterous  in  coaiduet,  or 
of  lewd  or  immoral  character,  and  who 
are  ovtr  the  age  of  twenty-one  years* 

R.  R«  R* 
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S.  B.  SANDLIN  and  Wife.  Appts., 

V. 

R.  M.  COYLE  et  al. 

(—  La.  — ,  78  So.  261.) 

CoiirtB  —  Ivrtadlotioii  »  amount     li|i* 
volTted. 

1.  The  dismiasal  of  a  claim  by  a  man  on 
behalf  of  hJH  wife,  which  be  had  joined  with 
his  own  claim,  does  not  defeat  the  jurisdic- 
tion of  the  appellate  court,  although  his 
claim  alone  is  not  sufficient  to  give  it  juris- 
diction if  he  appeals  from  the  order  of  dis- 
missal. ^ 

For  other  cases j  see  Courts^  II ,  a,  3,  in  Dig. 

Case  —  Interference  with  tenant  —  lla- 
blUty. 

2.  Damages  will  be  awarded  to  the  owner 
of  a  plantation  for  an  act  of  violence  which 
results  in  driving  a  tenant,  planting  on 
i«hares,  from  his  plantation. 

For  other  oaseSy  see  C<mc,  /.  in  Big,  1-52 
A'.  ^\  . 

(Leche,   J.,   dissents;    O'Niell,   J.,   dissents 
from  proposition  I.) 

(Febniary  25,  1918.) 

I  PPEAL  by  plaintiffs  from  a  judgment 
A  of  the  Judicial  District  Court  for  the 
Parish  of  Webster  in  favor  of  defendants 
in  an  action  brought  to  recover  damages 
for  alleged  unlawful  acts  of  defendants. 
Re\-ersed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kobert.<9,  Roberts,  A  JohaMm, 
for  appellants: 

Actnal  damage  resulting  from  a  wrongful 

Headnote  2  by  SOMMEHVitiLS,  J. 


Xote.  —  As  to  liability  for  damages  to 
landlord  by  interfering  with  tenant,  see  an- 
notation follow^ing  this  case,  post,  393,  and 
references  therein  to  annotations  on  related 
questkms. 
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act  is  not  limited  to  pecuniary  loss  sus- 
tained thereby.  It  extends  also  to  the  suf- 
fering, mental  or  physical,  caused  by  the 
act. 

Dirmeyer  v.  O'Hern,  8^  La.  Ann.  961,  3 
So.  132. 

Those  who  resort  to  "frontier  proces**,'* 
disregarding  the  machinery  established  by 
law  for  the  redress  of  grievances,  are  re- 
sponsible for  any  and  all  damages  inflicted, 
in  the  execution  t)f  such  "frontier  proeeRs,*' 
upon  law-abiding  citizens. 

Keman  v.  Humble,  51  La.  Ann.  389.  25 
So.  431;  Enders  v.  Skannal,  86  La.  Ann. 
1000;  Dickson  v.  Dickson,  33  La.  Ann.  1261 ; 
Cooper  v.  Cappel,  29  T^.  Ann.  213;  Barthet 
v.  Eatebene,  .5  La.  Ann.  316;  Thayer  y. 
Littlejohn,  1  Kob.   (La.)   140. 

Mr.  W.  R.  Percy,  for  appellees: 

P1aintifT*s  petition  set  up  no  cause  of  ac- 
tion, as  he  failed  to  allege  any  debt  due 
him  by  the  hand  he  claimed  was  intimi- 
dated. 

Kline  v.  Eubanks,  109  La.  241,  33  So.  211. 

Louisiana  law  does  not  authorize  inflic- 
tion of  punitive  damages  in  eivil  cases. 

Serio  v.  American  Brewing  Co.  141  Ta. 
290,.  L.R.A.1917E,  616,  74  So.  908;  Vincent 
V.  Morgan's  L.  ft  T.  R.  &  S.  S.  Go.  140  La. 
1027,  74  So.  641. 

In  eases  involving  exclusively  the  appre- 
ciation of  evidence,  the  court  attaches  great 
weight  to  the  verdict  of  the  jury. 

Moret  V.  New  Orleans  R.  Co.  112  La,  863, 
36  So.  759;  Martinez  v.  Fabacher,  118  La. 
954,  43  So.  632;  Longino  v.  Shreveport 
Traction  Co.  120  La.  803,  46  So.  732;  Wil- 
liams v.  Louisiana  R.  &  Nav.  Oo.  121  La. 
438,  46  So.  628;  Nixon  v.  New  Orleans  R. 
&  Light  Co.  121  La.  447,  46  So.  568:  Police 
Jury  Parish  v.  Texas  &  P.  R.  Co.  122  La. 
888,'  47  So.  692:  Harvey  v.  Harvey,  124 
La.  595,  50  So.  502. 

The  ap|»eal  sbouAd  be  diamiased,  as  plain- 
tifTs  claims  are  clearly  fictitiouB. 

Marshall  v.  Schneider,  109  La.  488,  33  Sow 
572;    Saainel    Israelite   Baptist   Church    v. 
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Thomas,  117  La.  253,  41  So.  564 ;  Sewerage 
&  Water  Bd.  v.  Thelen,  117  La.  023,  42  So. 
426;  Schlemmer  y.  Howard,  120  La.  321, 
45  So.  263 ;  Sanders  Baptist  Church  v.  Den- 
nis, 125  La.  822,  51  So.  911. 

On  motion  to  dismiss  appeal. 

Sommerville,  J.,  delivered  the  opinion 
of  the  court: 

Since  the  case  was  submitted,  defendants 
have  moved  to  dismiss  the  appeal  herein  on 
the  ground  that  the  amount  claimed  by 
plaintiff  Sandlin  is  below  the  lower  juris- 
diction of  the  court.  The  amount  originally 
claimed  by  plaintiff  was  $3,900  for  injuries 
to  him  personally,  and  to  him  through  in- 
jury to  his  wife.  On  exception,  the  $1,000 
claimed  by  him  for  damages  to  him  on  ac- 
count of  injuries  to  Mrs.  Sandlin  was  dis- 
missed. The  ruling  was  erroneous.  Mrs. 
Sandlin  subsequently  intervened  in  the 
suit,  and  demanded  $1,000  from  defendants; 
and  she  adopted  the  allegations  made  by 
her  husband  in  his  petition  on  account  of 
damages  to  her.  The  demands  of  plaintiff 
and  intervener  were  rejected  in  one  verdict 
and  judgment.  Mr.  and  ^rs.  Sandlin  both 
appealed. 

In  oral  argument,  in  this  court,  counsel 
for  plaintiff  Mr.  Sandlin  abandoned  the 
claim  for  $950  for  statutory  damages.  This 
abandonment  reduced  Sandlin's  claim  as 
originally  made  from  $3,900  to  $2,950. 

Defendants  argue  that  Sandlin's  claim 
was  further  diminished  by  the  $1,000  which 
he  originally  claimed  for  injury  by  the  de- 
fendants to  Mrs.  Sandlin,  which  resulted  in 
further  damage  to  him,  and  which  claim 
was  dismissed  on  exception.  The  judgment 
on  the  exception  was  embraced  in  the  ap- 
peal taken  by  Sandlin  from  the  final  judg- 
ment in  the  case;  and  his  claim  for  $2,950 
is  before  the  court  for  adjudication. 

In  La  Groue  v.  New  Orleans,  114  La..  254, 
38  So.  160,  where  Mrs.  La  Groue  sued  de- 
fendant for  $2,100  for  personal  injuries, 
and  her  husband  joined  in  the  same  petition 
and  asked  for  $225  for  damages  to  him  aris- 
ing from  the  injuries  sustained  by  his  wife, 
and  there  was  judgment  for  plaintiffs,  and 
Mr.  La  Groue  moved  to  dismiss  the  appeal 
as  to  him,  the  motion  to  dismiss  was  de- 
nied.   The  court  says: 

"The  demand  of  Melville  La  Groue  is  for 
$225,  founded,  however,  on  the  same  cause  of 
action  as  the  demand  of  his  wife  for  $2,100, 
which,  under  Act  68,  p.  95,  of  1902,  is  her 
beparate,  individual  property.  In  Bowman 
V.  New  Orleans,  27  La.  Ann.  601,  the  court 
held  that  where  several  plaintiffs  united 
in  one  suit,  for  convenience  and  economy, 
against  the  city  of  New  Orleans,  for  dam- 
ages arising  from  one  and  the  same  cause, 
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the  total  amount  prayed  for  in  the  petition 
was  the  test  of  the  jurisdiction  of  the  su- 
preme court.  See  also  Armatrong  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  46  La.  Ann.  1448,  16 
So.  468.  In  Clairain  v.  Western  U.  T«leg. 
Co.  40  La.  Ann.  178,  3  So.  625,  this  court 
held  that  the  claims  of  the  widow  and  of 
the  minor  diildren  lor  damages  resulting 
from  the  death  of  the  deceased  were  prop- 
erly presented  in  a  single  suit,  because  aris- 
ing from  the  same  cause,  citing  Rxggs  v. 
Bell,  39  La.  Ann.  1031,  3  Sa  183,  holding 
that,  although  def^idants  may  have  dis- 
tinct defenses,  they  may  be  brought  in 
together  to  defend  the  suit,  'where  the 
causes  have  a  cognate  origin,  and  they  have 
a  common  interest  to  be  adjudicated  upon.' 
In  the  latter  case  the  court  said:  'The 
law  abhors  a  multiplicity  of  actions  and 
favors  the  institution  of  suits  against  all 
defendants  who  may  be  liable  for  the  same 
original  cause,  and  who  may  have  an  in- 
terest to  resist  a  plaintiff.  "Interest 
reipublicae  ut  sit  finis  litium."' 

''For  the  same  reasons,  the  joinder  of 
plaintiffs  is  allowahie  under  similar  eireiim- 
stances,  and,  where  they  so  join,  the  de- 
fendant should  not  be  required  to  take  a 
multiplicity  of  appeals.  We  consider  that, 
as  to  the  defendants  herein,  the  amount  in 
dispute  is  the  total  amoimt  sued  for." 

The  motion  to  dismiss  is  denied.. 

On  the  merits. 

Plaintiff,  a  farmer  engaged  in  planting 
on  the  share  system,  alleges  that  he  had 
entered  into  a  written  contract  with  Frank 
Gilford,  a  colored  tenant,  to  plant  about  48 
acres  in  cotton  and  corn  during  the  year 
1913;  that  defendants,  eight  in  number,  led 
by  R.  M.  Coyle,  of  Cotton  valley,  came 
upon  his  place  for  the  purpose  of  taking 
Frank  Gilford  into  custody,  and  to  chastise 
and  punish  him  for  failing  to  pay  R.  M. 
Coyle  $50  which  he  owed  him;  that  such 
unlawful  and  violent  acts  and  threats  by 
defendants  caused  Frank  Gilford  to  aban- 
don his  contract  and  to  flee  for  safety, 
taking  his  family  with  him,  thus  causing 
a  loss  to  petitioner  of  $950  actual  dam- 
ages, $950  statutory  damages,  and  $1,000 
for  vexation,  humiliation,  and  mortification, 
and  $1,000  for  heavy  expenses,  worry,  and 
uneasiness  becanse  of  the  prolonged  spell  of 
illness  of  his  wife,  caused  by  the  said  illegal 
acts  of  defendants. 

Defendants  excepted  that  under  Act  54, 
1906,  p.  87,  damages  for  interference  with 
labor  were  limited  to  double  the  amount  of 
debt  due  by  the  laborer,  that  plaintiff  did 
not  allege  any  debt  to  be  due  him  by  his 
tenant,  and  that  the  petition  disclosed  no 
cause  of  action. 

This  suit  is  an  ordinary  one  for  damages. 
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and  does  not  appear  to  have  been  brought 
under  the  statute  referred  to  by  defendants. 
TTie  remedy  given  in  the  statute  is  not  ex- 
'Clusire  in  its  terms.  It  admits  of  another 
cause  of  action  for  damages  under  article 
2316,  Civ.  Code.  Plaintiff's  cause  of  action 
is  not  within  the  terms  of  the  statute;  the 
exception  was  properly  overruled. 

Mrs.  Sandlin,  wife  of  plaintiff,  intervened 
and  claimed  $1,000  damages  for  shock,  an- 
noyance, and  worry,  resulting  in  a  long 
Bpell  of  illness  and  mental  and  physical 
suffering,  caused  by  the  unlawful  acts  of 
defendants. 

Defendants  answered,  denying  the  princi- 
pal allegations  of  plaintifTs*  petition,  and 
alleged  that  Frank  Gilford  had  written  K. 
M.  Coyle  an  Insolent  letter,  practically  de- 
manding an  apology  for  some  fancied  in- 
jury, and  hinting  violence  if  it  was  not 
forthcoming.  They  admit  that  they  went 
upon  plaintiff's  plantation  on  the  day  men- 
tioned, and  disclosed  to  him  their  desire  to 
see  Frank  Gilford,  and  asked  permission  to 
see  him;  that  they  first  sent  a  small  dele- 
gation to  plaintiff  so  as  not  to  injure  him 
or  scare  Frank  Gilford.  TTiey  allege  that 
plaintiff  consented  to  their  request  to  see 
and  speak  to  Frank  Gilford,  and  they 
pleaded  an  estoppel,  based  on  the  alleged 
consent,  to  plaintiff's  claim  for  damages. 

There  was  trial  by  jury,  and  verdict  and 
judgment  fon  defendants.  Plaintiffs  have 
appealed. 

Defendant  Coyle  testified: 

"I  went  there  (to  plaintiff's  plantation) 
to  whip  Frank  Gilford,  and  to  talk  to  Bar- 
tow Sandlin  (plaintiff)  about  doing  it,  be- 
cause he  had  written  me  an  insulting  let- 
ter." "To  begin  with  Frank  owed  me  a 
debt  of  $50,  or  fifty  some  odd  dollars,  and 
I  seen  Frank  in  town  up  there  at  the  Cot- 
ton valley  drug  store,  and  I  sent  for  him 
to  come  down,  I  wanted  to  see  him."  "We 
got  up  the  crowd,  and  me  and  five  men 
stopped  before  we  got  to  Mr.  Sandlin's 
place,  and  we  sent  these  two  other  men 
over  there  to  see  Mr.  Sandlin."  "T.  S. 
Young  and  Ernest  Crawford."  **The  reason 
we  sent  them  was  because  they  were  men 
that  we  didn't  think  the  negro  would  sus- 
picion, as  neither  were  in  the  crowd  before, 
and  they  could  talk  with  Mr.  Sandlin  and 
find  out  where  the  negro  was,  and  we  could 
make  our  arrangements  to  get  a  hold  of  the 
negro.     .  .     Shortly   after   they   went 

over  there,  Mr.  Crawford  came  back.  .  .  . 
I  went  over  to  where  Mr.  Satidlin  was,  rode 
up,  got  down,  talked  to  Mr.  Sandlin,  told 
him  what  my  business  was,  and  told  him 
what  we  wanted  to  do.  I  said — I  asked 
him  where  the  negro  was,  and  he  said  he 
had  stepped  off.  'Well,'  I  says,  *'you  have 
him  to  come  back,  and  let  us  give  htm  a 


thrashing,  and  put  him  back  to  work,  and 
if  he  runs  off,  and  you  need  any  assistance 
in  putting  him  back,  let  us  know  and  we 
will  put  him  back.'  He  said:  *No;  I 
couldn't  do  it  in  the  presence  of  my  other 
hands;  that  would  be  against  me  in  getting 
labor,'  He  said  that  he  would  rather  they 
would  not  know  that  he  knew  anything 
about  it.  He  then  proposed  for  the  crowd 
to  come  on  in  the  house,  and  then  ride  off 
like  we  were  going  home;  after  dinner  he 
would  send  this  negro  back  there  to  work, 
and  that  he  himself  would  ride  over  to  his 
store.  .  .  .  About  a  mile.  So  we  rode 
off,  and  came  back  around  the  field  next 
to  McGee's  on  the  railroad  there,  and  laid 
down  and  waited  until  he  ate  dinner.  He 
said  he  would  have  him  back  at  1  o'clock, 
and  at  1  o'clock  we  rode  back  to  his  place, 
and  hitched  our  horses  to  go  back  to  where 
the  hands  were  working.  The  two  hands 
were  there,  but  he  wasn't  there — we  seen 
that  the  negro  wasn't  there;  and  we  started 
up  the  road  to  where  our  horses  were.  Mr. 
Sandlin  was  in  his  yard,  in  sight  of  us, 
and  as  we  were  going  up  by  the  side  of  the 
fence,  he  holloed  at  us,  and  we  stopped. 
He  came  up,  and  he  said:  *Boys,  he  got 
on  to  it  that  you-all  had  not  gone,  and  I 
could  not  get  him  to  come  up  here;'  and  I 
said:  'Well,  we  can  get  him  some  time;' 
and  we  stood  and  talked  a  little  while,  and 
I  said:  'It  would  save  us  a  whole  lot  of 
trouble  if  you  would  just  let  us  have  him 
this  evening,  as  we  are  going  to  get  him  any- 
how some  time.*  I  believe  I  told  him 
that  We  would  not  go  into  a  white  man's 
yard  to  get  a  negro,  so  we  got  on  our 
horses,  and  went  on  home.  The  next  time 
I  saw  Mr.  Sandlin  he  was  as  friendly  as 
ever,  and  I  didn't  know  his  feelings  were 
hurt.  While  we  were  talking  that  morning, 
he  said  to  me:  *He  has  onlv  been  here  a 
few  days,  and  rather  than  have  you  whip 
him  before  these  negroes  and  me,  I  would 
rather  let  him  go,  because  I  can  let  him  go 
without  damage  now.' " 

Question  by  coimsel  for  defendant:  "Mr. 
Coyle,  what  statement,  if  any,  did  Mr. 
Sandlin  make  to  your  mob,  or  committee, 
or  whatever  it  was,  that  Went  down  there, 
about  taking  dinner  with  him,  etc.?" 

Answer:  "Wlien  we  left — went  to  leave 
— ^he  says:  'If  you-all  have  got  a  cook  in 
the  crowd,  let's  go  put  the  horses  up  and 
feed  them  and  go  and  have  dinner.  My 
wife  is  at  school.  That  leaves  no  cook  for 
me,  and  I  am  no  cook.  You  are  all  wel- 
come. We  have  plenty  to  cook,  if  you-all 
will  cook  it.' " 

Question:  "That  was  on  the  second 
trip?" 

Answer:  "First  trip.  We  thanked  him, 
but  said  we  would  go  home,  bid  him  good- 
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by,  and  rode  off  and  left  him,  and  were 
feeling  good  over  the  shape  we  had  the 
thing  in  to  get  tlie  negro.  We  were  figur- 
ing on  him  sending  the  negro  out  to  work 
and  him  going  back  to  tlie  store.*' 

Question:  "What  would  have  happened 
to  Prank  if  Mr.  Sandlin  had  not  been  out 
there  with  him  that  morning?" 

Answer:  "Well,  tliey  would  have  got 
hold  of  him,  and  they  would  have  whipped 
him  real  good,  give  him  a  good  whipping." 

The  tenant,  Frank  (Gilford,  testified  on 
the  trial  that  he  saw  defendants  on  their 
visit  to  Mr.  Sandlin's  place,  and  knew  that 
they  were  demanding  that  he  be  delivered 
to  them;  that  he  left  to  save  his  life,  and 
went  to  Arkansas  to  live.  He  testified  that 
he  heard  Mr.  Crawford  ask  Mr.  Sandlin  if 
he  (Frank  Gilford)  was  there,  and  that  he 
then  left.  Crawf  Dillon,  anotlier  tenant  on 
plaintiff's  place,  who  was  with  plaintiiT  and 
Frank  Gilford  when  Mr.  Crawford  and  Mr. 
Young,  two  of  the  defendants,  rode  up,  tes- 
tified, and  he  supports  Frank  Gilford's  tes- 
timony to  the  effect  that  he  lieard  Mr. 
Crawford  say  that  they  had  come  after 
Frank  Gilford. 

It  was  repeatedly  admitted  by  the  defend- 
ants on  the  stand  that  they  had  gone  to 
plaintiff's  place  to  whip  one  of  his  tenants 
for  a  grievance  that  R.  M.  Coyle  had 
against  that  tenant,  with  the  effect  of  driv- 
ing the  tenant  off  of  the  plantation  and  out 
of  the  state,  thus  causing  plaintiff  loss  and 
damage. 

The  method  adopted  by  defendants  to  set- 
tle an  individual  dispute  between  Mr.  Coyle 
and  Frank  Gilford  was  a  violent  and  un- 
lawful act  on  their  part.  In  this  state  laws 
have  been  passed  and  courts  have  been  es- 
tablished that  individual  disputes  might  be 
settled  without  resorting  to  violence.  And 
when  defendants  violated  the  law,  invaded 
plaintiff's  property,  unlawfully  sought  to 
injure  plaintiff's  tenant,  drove  him  off  the 
place,  and  damaged  plaintiff,  they  must  re- 
pair that  damage.  Cooper  v.  Cnppel.  29 
T4U  Ann.  213;  Dirmeyer  v.  O'Hern,  39  La. 
Ann.  961,  3  So.  132;  Kernan  v.  Humble,  51 
La.  Ann.  380.  25  So.  431. 

Plaintiff  tried  in  vain  to  get  another  ten- 
ant to  take  Frank  Gilford's  place,  but 
failed.  He  lost  his  one  half  of  the  crop 
which  Frank  Gilford  would  have  made  dur- 
ing the  year  1913.  That  year  was  favorable 
to  cotton  planting,  and  it  was  reasonable 
to  have  expected  Frank  Gilford  and  his  two 
helpers  to  have  grown  and  gathered  as  much 
cotton  and  corn  as  others  did  in  the  imme- 
diate neighborhood. 

Plaintiff  testified  that  he  leased  to  Frank 
Gilford  32  acres  to  l)e  planted  in  cotton  and 
8  acres  to  be  planted  in  corn ;  that  the  yield 
was  in  the  neighborhood  of  967  pounds  of 


seed  cotton,  and  40  bushels  of  corn  per 
acre;  that  lint  cotton  averaged  between  II 
and  12  cents  per  pound.  He  did  not  testify 
to  the  value  of  corn.  The  one  half  of  the 
cotton,  which  would  b&ve  been  plaintiff's 
share,  was  5,157  pounds;  at  11^  cents  per 
pound,  it  would  have  brought  $593.05.  He 
is  entitled  to  judgment  therefor. 

The  plea  of  estoppel  should  have  been 
overruled.  Defendajits  invaded  plaintiff's 
plantation  without  his  knowledge  or  con- 
sent, and  for  an  unlawful  purpose.  After 
they  were  there  plaintiff  sought  to  dissuade 
them  from  their  purpose,  and  invited  them 
into  his  house.  He  may  have  told  them  to 
go  for  a  short  distance,  so  as  to  give  Frank 
Gilford  an  opportunity  to  save  himself  from 
assault.  But  the  evidence  does  not  show 
that  the  plaintiff  consented  that  defendants 
might  come  upon  his  plantation  for  an  un* 
lawful  purpose. 

Plaintiff  further  asks  for  $1,000  damages 
from  defendants  for  vexation,  humiliation, 
and  mortification  caused  by  the  unlawful 
acts  of  defendants.  He  testified  in  a  vague 
way  tliat  he  had  suffered  damages  to  that 
extent;  but  he  did  not  testify  definitely  as 
to  them,  or  to  the  amount. 

In  the  absence  of  certain  testimonv  that 
plaintiff  suffered  vexation,  humiliation,  and 
mortification  because  of  the  acts  of  defend- 
ants, and  considering  the  testimony  that 
plaintiff  invited  defendants  ^  dine  with 
him  while  they  were  trespassing  upon  his 
plantation,  w^e  cannot  view  the  claim  based 
on  humiliation  and  mortification  as  having 
been  seriously  made.  The  claim  has  not 
bt^en  sufficiently  proved. 

The  same  is  true  of  plaintiff's  claim  for 
damages  suffered  by  him  through  the  ill- 
ness of  his  wife.  The  testimony  does  not 
show  that  the  conduct  of  defendants  caused 
Mrs.  Sandlin's  illness,  or  that  plaintiff  was 
put  to  any  expense  on  account  thereof. 

Mrs.  Sandlin,  intervener,  appeared  and 
testified  to  her  claim  for  $1,000  damages 
because  of  alleged  shock,  annoyance,  anxie- 
ty, worry,  suffering  from  a  long  spell  of 
sickness,  and  prolonged  mental  suffering. 
S)ie  testified  that  at  tlie  time  defendants 
visited  her  husband's  plantation  she  was 
away  from  home,  teaching  school,  and  that 
she  was  told  of  the  circumstance  on  her 
return  home  that  evening,  February  2'u 
1013,  and  that  she  continued  to  teach  scIkh)! 
imtil  about  May  1st  (the  school  closed  May 
10).  She  did  not  consult  a  physician  until 
July,  and  she  did  not  then  tell  him  about 
defendants'  visit,  or  any  shock  to  her  re- 
Hulting  therefrom.  We  gather  from  Mrs. 
Sandlin's  testimony  that  she  worried  over 
the  financial  condition  of  her  husband,  the 
loss  of  Frank  Gilford  as  a  tenant,  and  the 
failure  to  get  another  tenant,  and  that  she 
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was  not  shocked  by  the  acts  of  defendants. 
^he  could  not  have  been  shocked  bv  the 
visit  of  defendants,  when  she  was  a  mile 
away  from  home  at  the  time  of  the  visit. 
Siie  has  failed  to  prove  her  case. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  jiidgment  appealed  from  be 
reversed  in  part  and  affii*med  in  part;  that 
there  now  be  judgment  in  favor  of  plaintiff 
Sam  Bartow  Sandlln  and  against  defend- 
ants in  solido  for  $503.05,  with  costs  in 
ijoth  courts;  and  that  the  judgment  against 
Mrs.  Sandlin  be  affirmed,  with  costs. 

Leche,  J.,  dissents. 

O'XIell,  J.,  digsetiting  from  the  ruling  on 
the  motion  to  dismiss  the  appeal : 

Although  the  name  of  the  plaintiff's  wife 
appears  in  the  title  of  this  case,  the  suit 
wa:<  instituted  by  him  alone.  She  is  only 
an  intervener  in  the  suit.  Jurisdiction  of 
the  case  is  to  be  determined  by  the  amount 
of  the  plaintifTs  demand,  regardless  of  the 
amount  claimed  by  the  intervener.  Const. 
art.  »5.  The  case  of  La  Groue  v.  New  Or- 
leans, 114  La.  204,  38  So.  160,  eited  in  the 
foregoing  opinion,  is  not  a  preeedent  for 
tlie  ruling  in  the  present  ease,  because  the 
husband  and  wife  were  both  plaintiffs  in  the 
<^se  cited. 

In  this  case  8.  B.  Sandlin  alone  sued  for 
^,900  damages,  itemized  as  follows,  viz.: 
^050  for  actual  damages  alleged  to  have 
been  suffered  by  him;  $950  for  statutory 
damages,  on  the  false  theory  that  twice  the 
amount  of  the  actual  damages  should  be 
allowed;  $1,000  damages  for  vexation,  hu- 
miliation, and  mortification,  which  he  al- 
leged had  been  suffered  by  him  and  his 
family;  and  $1,000  damages  for  the  nervous 


shock,  injury,  and  illness  which  he  alleged 
had  been  suffered  by  his*  wife,  ^'oeeaaioning 
heavy  expense  to  petitioner,  as  well  as  great 
worry  and  uneasiness." 

The  demand  for  $950  as  statutory  dam- 
ages, being  unfounded,  was  voluntarily 
abandoned  by  the  plaintiff,  and  the  amount 
sued  for  was  thus  reduced  to  $2,950. 

The  demand  for  $1,000  damages  for  the 
alleged  injury  to  Mrs.  Handlin's  health  was 
dismissed  on  an  exception  of  no  cause  of 
action.  And  my  opinion  is  that  the  ruling 
was  correct.  Act  No.  US  of  1902,  p.  9d, 
provides  that  damages  for  personal  injury 
to  a  married  woman  are  recoverable  by  her 
alone,  unleiss  the  injury  causes  her  death. 
The  allegation  of  the  plaintiff  in  this  case 
that  the  injury  to  his  wife  occasioned  heavy 
expense  to  him,  as  well  as  great  worry  and 
uneasiness,  deserved  no  consideration,  be- 
cause the  plaintiff  did  not  state  the  amount 
of  the  expense  he  had  incurred,  and  he  was 
not  entitled  to  compensation  for  any  worry 
or  uneasiness  that  he  suffered  as  a  result 
of  personal,  but  not  fatal,  injury  inflicted 
upon  another  person. 

Of  course  the  fact  that  the  ruling  dis- 
missing the  demand  for  $1,000  was  mani- 
festly correct  would  not  affect  the  question 
of  appellate  jurisdiction.  But  the  plaintiff 
acquiesced  in  the  ruling  by  authorizing  his 
wife  to  assert  the  demand  in  her  own  be- 
half, by  way  of  intervention  in  the  suit. 

The  demand  of  tlie  plaintiff  was  therefore 
reduced  to  $1,950;  that  is,  below  the  juris- 
diction of  this  court. 

My  opinion  is  that  the  case  should  be 
transferred  to  the  Court  of  Appeal. 

Petition  for  rehearing  denied  April  1, 
1918. 


Annotation — Liability  for  damages  to  landlord  by  interfering  with  tenant. 


Generally  as  to  the  liability  for  induc- 
ing breach  of  a  contract,  see  notes  in  16 
L.R.A.(N.S.)  746j  28  L.R.A.(N.S.)  615; 
and  L.R.A.1915F,  1076. 

As  to  the  liability  of  an  individual  for 
driving  awav  another's  customers,  see 
notes  in  22  L.*R.A.(N.S.)  1224,  and  L.R.A. 
1915B,  1180. 

Courts  very  generally  hold  that  a  per- 
son who  intentionally  and  maliciously  in- 
terferes with  a  tenant,  or  induces  him  to 
breach  his  contract  or  abandon  the 
leased  premises,  is  liable  to  the  landlord 
for  the  injury  thereby  resulting  to  the 
latter.  Sandlin  v.  Coyle,  ante,  389 
(driving  tenant  from  premises  by  threats 
and  violence).;  Brown  v.  Corcoran  (1839) 
5  Craneh,  C-  C.  610,  Fed.  Cas.  No.  1,999 
(inducing  by  threats  and  persuasions 
tenant   to    aUom    to    a   third    person) : 
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Younggreen  v.  Shelton  (1902)  101  Dl. 
App.  89  (wrongfully  causing  water  to 
back  up  on  the  land  of  the  landlord  be- 
ing \rorked  bv  the  tenant  on  shares); 
Barbee  v.  Shannon  (1897)  1  Ind.  Terr. 
199,  40  S.  W.  584  (interfering  with  ten- 
ants by  obstructing  the  leased  premises 
by  building  fences  thereon) ;  Kernan  v. 
Humble  (1899)  51  La.  Ann.  389,  25  So. 
431  (driving  tenants  away  by  threats 
and  violence) ;  Twitchell  v.  Glen^i^od- 
Inglewood  Co.  (1915)  131  Minn.  375, 165 
N.  W.  621  (conspiracy  to  induce  tenant 
to  violate  contract  with  landlord  by 
threatening  the  tenant  and  contracting 
with  him) ;  Aldridge  \\  Stuyveaant 
(1828)  1  Hall  (N.  Y.)  235  (knowingly 
and  maliciously  driving  tenant  from 
premises  by  threats). 
In  some  states  there  are  statutory  pro- 
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visions  making  persons  liable  for  induc- 
ing or  enticing  a  cropper  or  tenant  to 
violate  his  contract.  While  these  stat< 
utes  are  strictly  construed,  they  are 
valid  and  enforceable.  Under  an  Ar- 
kansas statute  rendering  liable  anyone 
who  knowingly  employs  or  induces  a  ten- 
ant under  contract  to  leave  the  place 
rented  before  the  expiration  of  his  con- 
tract, evidence  that  the  tenants  of  one 
person  entered  into  the  service  of  the 
tenants  of  another  without  the  procure- 
ment of  the  latter  will  not  render  him 
liable.  Sunnyside  Co.  v.  Read  (1902)  71 
Ark.  59,  70  S.  W.  462. 

So,  where  the  owner  of  land,  after  as- 
certaining that  one  of  his  croppers  was 
under  prior  contract  with  another  land- 
owner, undertook  to  induce  such  crop- 
per to  return,  and,  failing  to  do  so,  an 
agreement  was  made  by  which  the  latter 
was  to  furnish  a  cropper  to  take  the 
place  he  had  abandoned,  and  he  informed 
his  present  landlord  that  he  had  fur- 
nished such  a  tenant,  such  landlord  can- 
not be  held  liable  under  the  statute  for 
knowingly  enticing  awav  the  cropper. 
Sneed  v.  Oilman  (1907)  —  Miss.  — ,  44 
So.  830. 

Under  the  Georgia  Code  rendering 
liable  persons  who  interfere  with  con- 
tracts between  the  owner  of  land  and 
croppers,  in  order  to  render  a  third  per- 
son liable  for  such  interference  it  must 
be  alleged  and  proved  that  a  contract 
within  the  description  of  the  statute 
existed    b«^tween    the    owner    and    the 


cropper.  Pace  v.  GK>odsen  (1906)  127 
Ga.  211,  56  S.  E.  363 ;  Rawlings  v.  Shep- 
pard  (1912)  10  Ga.  App.  350,  73  S.  E. 
523;  Orr  v.  Hardin  (1908)  4  Ga.  App. 
382,  61  S.  E.  518. 

Under  the  Mississippi  statute  render- 
ing liable  persons  who  induce  a  cropper 
to  break  his  contract,  a  third  person  la 
liable  who  receives  as  a  tenant  the  crop- 
per of  another,  where  he  aids  him  in 
moving  to  his  premises  from  the  prem- 
ises he  abandoned.  Hoole  v.  Dorroh 
(1897)  75  MiBB.  257,  22  So.  829.  To  the 
same  effect  is  Wagner  v.  Ellis  (1905)  85 
Miss.  422,  37  So.  959  (knowingly  aiding 
tenant  to  breach  contract). 

Where  a  tenant  was  justified  or  had 
good  cause  to  leave  the  premises  and 
abandon  his  contract  to  crop,  because  of 
the  misconduct  of  the  landlord,  a  third 
person  cannot  be  held  liable  for  induc- 
ing him  to  abandon  such  premises. 
Whether  or  not  the  tenant  left  upon 
sufficient  cause  is  a  question  of  law  for 
the  court,  rather  than  a  question  of  fact 
for  the  jury.  The  mere  failure  of  the 
landlord  to  furnish  a  tenant  with  meat 
or  clothes  is  not  a  sufficient  cause.  Petty 
V.  Leggett  (1905)  —  Miss.  — ,  38  So.  549. 

Although  the  Code  makes  a  third  per- 
son criminally  as  well  as  civilly  liable  for 
enticing  away  a  eropper,  it  is  not  essen- 
tial to  the  right  to  recover  damages  that 
the  defendant  be  first  convicted  in  a 
criminal  prosecution.  Wheeler  v.  Pan- 
nell  (1910)  96  MiAk  382,  51  So.  598. 

A.  G.  S. 
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M.  FRANCES  STEWART,  Plflf.  in  Err., 

V. 

JOSEPH  G.  LAWSOX. 

(—  Mich.  — ,  165  N.  W.  716.) 

liandlord  and  tenant  •—  eTietion  —  of- 
fensive languaice  by  other  tenants. 

1.  OffeDsive  language  of  tenants  of  other 
flats  m  an  apartment  building,  which  the 
landlord  failed  to  abate,  compelling  the 
removal  of  a  tenant  of  one  of  such  flats, 
does  not  constitute  an  eviction  which  will 
relieve  him  from  payment  of  rent  for  the 
remainder  of  the  term,  although  the  lease 
contained  a  provision  against  use  of  such 
language  by  tenants. 
For  other  cdseSy  see  Landlord  and  Tenant^ 

77.  d,  vn  Dig,  1-52  N.  8, 

Note.  ^  As  to  constructive  eviction  bv 
character  or  misconduct  of  other  tenants, 
see  annotation  following  this  case,  post, 
396,  and  references  therein  to  annotations 
on  related  questions. 
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Evidence  —  of  defense  withont  notloe. 

2.  WheM  a  rule  of  court  requires  notice 
to  be  given  of  the  defense  to  be  relied  on 
undar  the  general  issae*  evidence  is  not  ad- 
missible to  establish  defenses  of  which  no- 
tice is  not  given. 
For  other  cases,  see  Evidence,  XIII.  a,  in 

Dig,  1-52  N,  8, 

(December  28,  1917.) 

1j>  RROR  to  the  Circuit  Court  for  Wayne 
-J  County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover rent  alleged  to  be  due  and  unpaid. 
Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Edward  A.  Barnes  for  plaintiff  in 
error. 

Messrs.  John  D.  Harder  and  James 
Swan,  for  defendant  in  error: 

Any  act  or  acts  of  plaintiff  which  de- 
prived defendant  of  the  beneficial  enjoy- 
ment of  the  rooms  to  which  he  was  entitled 
under  the  lease,  would,  amount  in  law  to 
eviction. 


STEWAKX  V.  LAWSON. 
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Bamlet  Realty  Co.  v.  Doff,  183  Mich.  694, 
150  X.  W.  307;  Stewart  v.  Sprague,  71 
Mich.  60,  38  N.  W.  673  j  Conkling  v.  Tuttle, 
52  Mich.  631,  18  N.  W.  391;  Adams  v.  Wer- 
ner, 120  Mich.  436,  79  N.  W.  636;  Wade 
V.  Herndl,  127  Wis.  544,  5  L.R.A.(N.S.) 
855,  107  X.  W.  4,  7  Ann.  Cas.  591. 

Bird,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  hecame  a  tenant  of  plaintiff 
on  the  Ist  day  of  September,  1914,  in  a  four- 
family  flat  building  on  Lathop  avenue  in 
the  city  of  Detroit,  under  a  written  lea^e 
for  one  year.  The  lease  was  in  the  ordi- 
nary form,  with  the  addition  of  the  fol- 
lowing clause:  "Nor  shall  any  of  the  fam- 
ily or  its  visitors  use  foul,  abusive,  or  of- 
fensive language,  or  become  a  nuisance  to 
other  tenants  or  neighbors,  but,  on  the  con- 
trary, shall  at  all  times  conduct  themselves 
peaceably  and  in  a  ladylike  or  gentleman- 
like manner  during  the  term  of  this  lease." 

Defendant  occupied  the  premises  and  paid 
the  rent  to  March  1,  1915,  when  he  removed 
therefrom,  "this  suit  was  instituted  to  re- 
cover the  rent  for  the  balance  of  the  year. 
Defendant  claimed  that  he  removed  from 
the  flat  under  circumstances  amounting  to 
an  eviction;  that  the  conduct  and  language 
of  some  of  the  other  tenants  in  the  flat 
were  so  intolerably  ofi'ensive  that  he  could 
not  remain;  that  he  called  plaint ilTe  atten- 
tion to  it,  and  she  consented  that  he  might 
move  out  if  it  did  not  abate  within  a  stated 
time;  that  matters  did  not  improve  within 
the  istated  time,  and  in  consequence  thereof 
he  removed  from  the  flat. 

Plaintiff  denied  the  authority  of  her  agent 
to  release  defendant,  and  the  agent  denied 
doing  so.  She  also  took  the  position  tliat, 
if  defendant  were  evicted,  it  was  by  reason 
of  the  act  of  third  parties,  for  whose  acts 
she  was  not  responsible. 

1.  Defendant  based  his  defense  on  the  cove- 
nant in  his  lease  for  quiet  and  peaceable 
possession  of  the  premises,  and  upon  the 
additional  clause  heretofore  referred  to.  He 
contends  that  it  was  the  duty  of  plaintiff, 
when  notified,  to  abate  the  nuisance,  and 
her  failure  in  this  respect  makes  her  liable 
for  the  eviction,  and  bars  her  right  to  re- 
cover the  rent  for  the  balance  of  the  term. 
The  question  therefore  is  how  far  the  land- 
lord is  chargeable  to  one  tenant  for  the 
misconduct  and  unlawful  acts  of  other  ten- 
ants. The  law  on  this  question  does  not  ap- 
pear to  be  involved  in  much  doubt.  It  is 
said  in  Jones  on  Landlord  &  Tenant,  §  361, 
that  "under  a  covenant  for  quiet  enjoyment 
the  lessor  does  not  covenant  against  the  acts 
of  wrongdoers;  and  to  constitute  a  breach 
of  this  covenant  the  person  who  does  the 
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act  must  have  some  lawful  interest  or  right 
in  the  realty  whereby  the  tenant  is  evicted." 

In  18  Am.  &  £ng.  £nc.  Law,  page  220, 
the  general  rule  is  stated  to  be  that  **as  a 
general  rule  a  landlord  is  not  liable  to  one 
tenant  for  an  improper  use  of  a  part  of 
the  building  by  another  tenant.  If,  how- 
ever, the  landlord  authorizes  one  tenant  to 
do  upon  the  premises  wrongful  acts  whose 
effect  is  to  injure  another  tenant,  which 
result  is  the  natural  and  proximate  con- 
sequence of  such  acts,  he  is  liable  there- 
for." 

At  page  625  it  is  said:  *'The  covenant 
for  quiet  enjoyment  merely  protects  the 
lessee  from  disturbance  of  his  possession  by 
the  lessor  or  persons  claiming  under  him, 
or  by  the  owner  of  the  paramount  title; 
the  lessor  incurs  no  liability  for  disturbances 
through  the  wrongful  or  tortious  acts  of 
third  persons." 

The  rule  is  stated  in  24  Cyc,  at  page 
1132:  "Trespasses  or  other  acts  of  third 
persons  impairing  the  usefulness  or  en- 
joyment of  the  demised  premises  do  not 
amount  to  an  eviction  by  the  lessor,  unless 
the  acts  from  which  the  eviction  is  asserted 
to  result  were  committed  under  the  direc- 
tion of,  or  at  the  instance  or  with  the  con- 
sent of,  the  lessor." 

Quoting  again  from  Jones  on  Landlord 
&  Tenant,  §  360,  it  is  said:  "From  the  doc- 
trine that  the  landlord  is  not  responsible 
for  the  acts  of  strangers,  it  would  follow 
that  an  act  done  by  one  tenant  in  a  tene- 
ment house,  without  the  authority,  consent, 
or  connivance  of  the  landlord,  cannot  be 
treated  as  an  eviction  by  other  tenants." 

It  is  clear,  under  this  rule,  that  no  evic- 
tion took  place  which  would  bar  a  recovery 
of  the  rent,  there  being  no  evidence  that 
the  tenants  causing  the  disturbance  had  any 
title  interest  in  the  premises,  or  that  plain- 
tiff in  any  way  encouraged  it.  The  most 
that  can  be  said,  if  the  testimony  of  de- 
fendant is  to  be  believed,  is  that  plaintiff 
suffered  it  to  continue.  This  would  not  be 
sufficient  to  bind  her,  unless  she  gave  some 
active  support  or  encouragement  to  their 
wrongful  acts.  But  it  is  said  the  addi- 
tional clause  in  the  lease  heretofore  .re- 
ferred to  changes  this  rule;  that  plaintiff 
under  this  clause  might  have  ejected  them, 
as  their  leases  contained  tlie  same  clause, 
but  defendant  could  not.  This  might  be 
true  if  sufficient  cause  existed,  even  if  that 
clause  had  not  been  inserted.  The  fact 
that  tlie  leases  of  the  other  tenants  con- 
tained this  clause  would  not  so  affect  the 
contract  between  plaintiff  and  defendant  as 
to  render  the  general  rule  inapplicable. 
It  has  l)een  held  several  times  by  Uiis  court 
that  any  act  or  acts  of  the  landlord  which 
deprive  the  tenant  of  the  beneficial  enjoy- 
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ment  of  the  premises  would  amount  in  the 
law  to  an  eviction.  Pridgeon  v.  Excelsior 
Boat  Club,  66  Mich  326,  33  N.  W.  502: 
Adams  v.  Werner,  120  Mich.  432,  79  N.  W. 
«36:  Grove  v.  Youell,  110  Mich.  285,  33 
L,R.A.  297,  68  N.  W.  132;  Kuschinsky  v. 
Flanigan,  170  Mich.  246,  41  L.R.A.(X.S.) 
430,  136  N.  W.  362,  Ann.  Cas.  1914 A,  1228; 
Bamlet  Realty  Co.  v.  Doff,  183  Mich.  694, 
150  N.  W.  307.  In  the  cases  cited  the  act 
or  acts  of  the  landlord  were  involved; 
whereas  in  the  present  one  it  was  the  act  or 
acts  of  third  parties  which  deprived  de- 
fendant of  the  tieneficial  use  of  the  prem- 
ises. It  follows  that,  so  far  as  this  quep- 
tion  was  concerned,  plaintiff  was  entitled 
to  a  directed  verdict. 

2.  Testimony  in  support  of  defendant's 
second  defense,  that  plaintiff's  agent  con- 
sented to  and  did  release  him,  was  strenu- 
ously objected  and  excepted  to  by  plaintiff. 


on  tlie  ground  that  it  was  an  affirmative  de- 
fense and  consequently  could  not  be  raised. 
\vithout  notice,  under  the  general  issue. 
Counsel's  objection  was  overruled,  the  court 
being  of  the  opinion  that  the  notice  was 
broad  enough  to  admit  it.  The  notice  filed 
by  defendant  sets  out  quite  fully  his  first 
defense,  but  it  gives  no  hint  that  a  release 
would  be  shown  or  insisted  upon.  Under 
circuit  court  rule  7  (new  rule  23)  thisi 
was  necessary.  Sunlin  v.  Skutt,  133  Mich. 
208,  94  N.  VV,  733;  Carter  v.  Weber,  138 
Mich.  676,  101  N.  W.  818.  The  objection 
should  have  been  sustained. 

Other  errors  are  assigned;  but,  as  they 
are  not  likely  to  arise  upon  a  retrial*  they 
will  not  be  considered. 

The  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  plain- 
tiff. 


Annotatioii — Constructive  eviction  by  character  or 

tenants. 


of  other 


Whether  the  admission  of  an  incon- 
sistent business  in  a  building  amounts  to 
an  eviction  is  discussed  in  a  note  to 
Wade  V.  Herndl,  5  L.R.A.(N.S.)  855. 

The  liability  of  landlord  for  damages 
to  tenant,  in  consequence  of  acts  of  third 
persons  affecting  the  leased  property,  is 
discussed  in  the  note  to  King  v.  Cassell, 
42  L.R.A.(N.S.)  774. 

The  effect  of  partial  eviction  npon 
liability  for  rent  is  discussed  in  the 
note  to  Kuschinsky  v.  Flanigan,  41 
L.R.A.(N.S.)  430. 

It  is  held  generally,  as  it  is  held  in 
Stewart  v.  Lawson,  ante,  394,  that  the 
acts  or  conduct  of  other  tenants  of  the 
same  landlord  do  not  amount  to  an  evic- 
tion, where  the  landlord  does  not  in  any 
way  encourage  or  assist  in  such  acts  or 
conduct.  It  has  been  stated  that  "the 
landlord  of  an  apartment  house,  who  lets 
it  for  a  dwelling  place  to  tenants,  is  not 
responsible  for  the  conduct  of  other  ten- 
ants, acting  within  their  rights  in  their 
own  apartments;  but  if  the  conduct  of 
the  other  renters  is  unlawful,  and 
amounts  to  a  nuisance,  and  such  nui- 
sance is  established  or  maintained  with 
the  consent  and  connivance  of  the  land- 
lord, and,  as  a  consequence,  other  ten- 
ant's rights  are  materially  disturbed  and 
interfered  with,  he  has  a  right  to  quit 
the  premises  and  treat  it  as  a  construc- 
tive eviction."  Paterson  v.  Bridges 
(1917)  —  Ala.  App.  — ,  75  So.  260  (hold- 
ing, in  an  action  on  a  note  given  for  the 
rent  of  an  apartment  house,  that  there 
was  no  constructive  eviction  shown  by  a 
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plea  which  alleged  disorderly  conduct  on 
the  part  of  other  tenants,  so  that  the 
defendant  and  his  mother  could  not 
peacefully  enjoy  their  apartment,  and 
that  upon  complaint  to  the  landlord's 
agent  no  relief  whatever  was  obtained.) 

In  French  v.  Pettingill  (1907)  128  Mo. 
App.  156,  106  S.  W.  675,  there  was  held 
to  be  no  constructive  eviction  of  the  ten- 
ant of  an  apartment  house  because  of 
disorder  in  a  caf6  conducted  by  other 
tenants  in  the  same  building,  where  the 
landlord  was  not  shown  to  be  in  anv  wav 
responsible  for  the  disorder,  and  the 
tenant  made  no  complaint  about  the  dis- 
order to  him.  The  tenant  had  remained 
in  the  premises  without  eomplaint  for  a 
considerable  time  after  the  disorder  be- 
gan in  the  cafe,  and  a  short  time  before 
she  vacated  had  ordered  some  improve- 
ments in  her  apartment,  which  were 
made  as  requested. 

In  McKinnv  v.  Browning  (1908)  126 
App.  Div.  370, 110  N.  Y.  Supp.  562,  there 
was  held  to  be  no  eviction  which  would 
be  a  defense  to  an  action  for  rent^  where 
it  was  shown  that  another  tenant  in  an 
apartment  directly  above  that  rented  to 
the  defendant  owned  a  dog  which,  when 
left  alone,  barked  and  howled  so  as  to 
disturb  the  defendant  to  such  an  extent 
as  to  become  a  nuisance,  there  being  no 
covenant  in  the  lease  of  either  party, 
so  far  as  appears,  that  the  landlord 
would  exclude  dogs  from  the  premises. 
The  court  laid  down  a  general  proposi- 
tion that  an  eviction  by  a  nuisance  must 
be  by  a  nuisance  created  by  or  due  in 
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some  meaflore  to  the  landlord,  in  order 
to  obviate  the  otherwise  abaolitte  duty 
of  paying  the  rent  in  the  manner  pro- 
vided by  the  contract. 

In  Seaboard  Realty  Co.  ▼.  Fuller 
(IdOO)  a3  Misc.  109,  67  N.  Y.  Supp.  146, 
there  was  held  to  be  bo  constructive  evic- 
tion of  the  tenant  of  an  apartment  house 
by  the  fact  that  he  and  his  invalid  sis- 
ter were  occasionally  annoyed  by  the 
playing  of  children  on  the  floor  above. 
The  eonrt  states  that  an  eviction  cannot 
be  predicated  of  acts  or  conduct  how* 
ever  wrongful  or  distressing,  unless  per* 
milted,  encouraged,  or  connived  at  by  the 
landlord,  and  that  the  landlord  is  not 
responsible  for  the  conduct  of  other  ten- 
aiLts  acting  within  their  rights  in  their 
own  apartment.  A  distinction  is  made 
in  this  ca«e  between  acts  done  in  the 
apartment  of  a  tenant,  and  those  com- 
mitted in  the  halls  or  other  parts  of  the 
building  over  which  the  owner  retains 
control,  and  the  court  states  that  the  act 
oi^ed  as  an  eviction  occurred  within  the 
apartment  of  another  tenant,  alid  the  lia- 
bility therefore  cannot  be  visited  upon 
the  landlord. 

In  Sefton  v.  Juiiliard  (1904)  4a  Misc. 
68,  91  N.  T.  Supp.  348,  there  was  held 
to  be  no  constructive  eviction  of  a  tenant 
in  an  apartment  house  by  the  fact  that 
a  tenant  in  another  apartment  directly 
underneath  that  occupied  by  the  defend- 
ant constantly  played  on  a  piano.  The 
facts  that  one  of  the  rules  established  by 
the  landlord  forbade  the  playing  on  any 
musical  instrument  between  certain 
hours,  and  that  a  violation  of  any  of  the 
rules  gave  the  laiMllord  the  option  to  de- 
dare  the  lease  null  and  void,  were  held 
not  to  make  such  playing  amount  to  an 
eviction.  The  court  states  that  a  mere 
option  on  the  part  of  the  landlord  to  ter- 
minate the  lease  is  not  a  covenant  that 
sueh  option  will  be  exercised  whenever 
a  violation  occurs,  and  under  it  the  land- 
lord is  not  bound  to  re<>enter  and  Qxpel 
a  tenant  for  the  benefit  of  another  ten- 
ant. 

It  was  held  in  Chisolm  v.  Kiibreth 
(1904)  88  N.  Y.  Supp.  364,  that  whether 
the  giving  of  singing  lessons  by  the  ten- 
ant of  an  adjoining-  apartment  was  ofi 
such  a  ehasacter  as  to  create  a  oonstrwv 
tive  eviction,  and  thereby  justify  the 
tenant  in  removing  from  the  denatsed 
premises  and  refusing  to  longer'  continue 
payment  of  rent,  was  a  question  of  fact 
to  be  det^^ned  by  the  trial  judge, 
where  there  was  testimony  given  upon 
both  sides  as  to  the  extent  of  the  noises 
eompkined  of.  The  trial  court  having 
^OQxid  in  favor  of  the  landlord,  it  was 
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held   this   decision    would  not   be   dis^ 
turbed. 

In  Martens  v.  Sloane  (1909)  132  App. 
Div.  114, 116  W.  Y.  Supp.  512,  there  was 
heild  to  be  no  constructive  eviction  of  the 
tenant  of  an  apartment  house  because  of 
a  nuisance  created  by  another  tenant,  by 
whom  a  portion  of  the  building,  which 
was  occupied  as  a  residence  when  the  de- 
fendant leased,  was  subsequently  used 
as  a  restaurant.  The  lease  limited  the 
use  of  the  premises  occupied  by  the  de^ 
fendant  to  that  of  a  private  dwelling 
apartment  for  his  family.  The  court 
states  that  the  nuisance  complained  of 
was  not  the  result  of  acts  of  the  land- 
lord, unless  it  can  be  held  that  the  giv- 
ing of  the  later  lease  cbftrged  him  with 
responsibility  for  the  acts  of  the  lessee. 
The  court  adds  that  it  did  not  have  this 
effect;  that  the  cooking  of  food  in  the 
basement  of  the  building,  in  eonsequ^ice 
of  which  odors  found  their  way  into  the 
apartment  occupied  by  defendant,  were 
not  acts  of  the  landlord  and  did  not 
arise  from  instrumentalities  in  his  pos- 
session or  operated  by  him. 

In  Wilkesbarre  Realty  Co.  v.  Levy 
(1909)  114  N.  Y.  Supp.  713,  there  was 
held  to  be  no  eviction  of  the  tenant  of 
an  apartment  house  from  the  fact  that, 
after  the  lease  to  sueh  tenant,  the  land- 
lord leased  the  groimd  floor  for  the  pur- 
poses of  a  restaurant,  from  which  noise 
and  smell  emanated  to  the  disturbance 
of  the  tenants.  The  court  states  that 
whatever  offensive  odors  or  unnecessary 
noises,  if  any,  emanated  from  the  rooms 
thus  rented  fbr  a  restaurant,  they  were 
not  the  result  of  the  acts  of  the  landlord, 
nor  made  with  his  authority  or  with  his 
knowledge  or  consent,  and  an  eviction 
cannot  be  predicated  of  acts  or  eo&duet 
howevier  wrongful  or  distressing,  unless 
permittdd,  enoouraged,  or  connived  at  by 
the-  landlord. 

lu  Gray  v.  Gaff  (1880)  8  Ma  App.  829, 
there  was  held  to  be  no  eviction  of  a 
tenant  who  had  biased  premises  for  a 
stable^  by  the  subsequent  rentinig  by  his 
landlord  of  another  part  of  the  premises 
and  the  use  thereof  for  a  restaurant, 
from  which  the  smoke  and  fumes  pene- 
trated into  the  stable,  and  rendered  it 
imfit  as  a  place  for  horses.  The  oourt 
states  that  the  mere  fact  that  the  land- 
lord rented  the  premises  to  a  tenant  who 
carried  on  a  boMsin^ss  incompatible  with 
the  convenient  beeul^atioil  of  adjoining 
premises^  aldo  rented  by  the  same  land- 
loird,  does  not  amount  to  an  eviction,  and, 
in  the  absence  of  a  provision  to  that 
effect  in  the  lease,  does  not  relieve  the 
tenant   who   suffers  from   the  nuisance 
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from  the  obligation  of  paying  renta 
under  his  lease. 

In  Bilicke  v.  Janss  (1910)  14  OaL  App. 
342,  112  Pac.  201,  there  was  held  to  be 
no  constructive  eviction  of  a  tenant  who 
had  rented  premises  for  the  purpose  of 
conducting  the  business  of  a  physician's 
institute,  and  had  taken  a  lease,  by  the 
terms  of  which  the  tenant  covenanted 
and  agreed  that  the  landlord  should  not 
be  liable  or  accountable  for  any  damage 
arising  from  any  act  or  neglect  of  any 
cotenant  or  other  occupants  of  the  same 
building,  or  of  any  owners  or  occupants 
6t  adjacent  or  contiguous  property,  by 
the  fact  that  offensive  smoke  and  odors 
permeated  the  leased  premises  from  a 
butcher  shop  maintained  in  a  room  on 
the  lower  floor.  It  appeared  in  this  case 
that  the  lower  premises  were  in  use  as  a 
butcher  shop  and  meat  market  at  the 
time  the  lease  in  question  was  executed. 
It  appeared  that  the  offensive  amoke  and 
odor  could  not  have  escaped  from  a  prop* 
erly  constructed  line  of  pipe,  and  it  was 
conceded  by  the  tenant  that  the  fact  that 
smoke  and  odor  did  escape  was  due  to 
defective  appliances.  It  did  not  appear 
that  the  landlord  authorized  the  use  of 
such  defective  means  for  carrying  off  the 
smoke  and  odors;  accordingly  he  was 
held  not  responsible  for  the  evil  condi- 
tions found  to  exist,  and  it  is  stated  that 
if  he  was  not  responsible  then  the  fact, 
as  found  by  the  court,  that  the  lessor 
could  reasonably  have  remedied  the  evil, 
is  immaterial,  for  the  reason  that  neither 
the  law  nor  the  covenants  of  the  lease  im- 
posed upon  him  any  duty  to  remedy  it. 

The  negligent  use  by  a  tenant  on  an 
upper  floor  of  a  properly  installed  water- 
closet  thereby  causing  injury  to  a  ten- 
ant on  a  lower  floor  does  not  amount  to 
an  eviction  of  the  lower  tenant.  Wein- 
stein  v.  Barrasso  (Tenn.)  post,  1174. 

It  was  argued  in  Conrad  Seipp  Brew- 
ing Co.  V.  Hart  (1895)  62  HI.  App.  212, 
that  the  acts  of  the  lessee  of  the  land- 
lord are  to  be  charged  to  him,  although 
done  without  the  authority,  consent,  or 
connivance  of  the  landlord,  and  may  be 
treated  as  an  eviction  the  same  as  if  per- 
formed by  the  direction  of  the  landlord; 
in  other  words,  that  certain  acts  of  one 
tenant  may  be  treated  by  another  tenant 
of  the  same  landlord  as  amounting  to 
an  eviction  by  the  lessor,  although  the 
respective  tenancies  are  entirely  distinct 
properties,  and  the  landlord  in  no  way 
consented  to  or  connived  at  such  acts. 
The  validity  of  this  argument  is  denied, 
the  court  stating,  "We  are  not  aware  of 
any  authority  for  such  position."  The 
tenant  in  a  basement  was  accordingly 
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held  not  evicted  by  the  act  of  a  tenant 
of  the  ground  floor  in  cutting  down  the 
windows,  and  thus  reducing  the  light  of 
the  basement. 

In  Cougle  V.  Denamore  (1894)  57  QL 
App.  591,  it  was  held  no  defense  to  an 
action  for  rent  against  the  tenant  who 
had  abandoned  the  premises,  that  other 
tenants  in  the  building  were  lewd  char- 
acters, and  so  behaved  that  the  flat  was 
an  unfit  place  for  a  family  residence, 
where  there  was  nothing  to  charge  the 
landlord  with  knowledge  that  the  other 
tenants  took  their  leases  with  such  in- 
tention. 

In  DeWitt  v.  Pierson  (1873)  112  Mass. 
8,  17  Am.  Rep.  58,  there  was  held  to  be 
no  eviction  of  a  tenant  from  the  fact 
that  rooms  which  were  leased  when  the 
defendant's  term  began  were  occupied 
by  lewd  women,  and  were  the  resort  of 
drunken  men  and  boisterous  crowds, 
where  it  did  not  appear  that  the  land- 
lord had  any  knowledge  of  the  alleged 
use  made  of  the  room  at  the  time  the 
defendant's  term  began,  nor  that  any 
proof  of  such  use  was  at  any  time  given 
to  him.  The  defendant  here  occupied 
his  premises  until  a  notice  to  quit  for 
nonpayment  of  rent  was  given  him. 

In  Gilhooley  v.  Washington  (1850)  4 
NT.  Y.  217,  there  was  held  to  be  no  evic- 
tion which  would  defeat  an  action  for 
rent,  from  the  fact  that  the  lower  floors 
of  a  building  rented  by  the  defendant  for 
a  dwelling  were  used  for  purposes  of 
prostitution,  where  it  was  not  shown 
that  the  plaintiff  had  any  connection 
whatever  with  the  nuisance,  nor  that  the 
plaintiff  knew  of  the  nuisance  until  the 
defendant  gave  notice  of  the  fact,  about 
a  month  after  he  had  abandoned  the  x)os- 
session. 

In  Townsend  v.  Gilsey  (1869)  1 
Sweeny  (N.  Y.)  165,  there  was  held  to 
be  no  eviction  from  the  fact  that  a  ten- 
ant of  the  lower  part  of  the  building  was 
using  it  for  purposes  of  prostitution, 
where  there  was  no  knowledge  on  the 
part  of  the  landlord,  at  the  time  he  let 
the  premises  to  such  tenant,  that  such 
use  was  intended. 

In  Wolf  V.  Eppenstein  (1914)  71  Or. 
1,  140  Pac.  751,  there  was  held  to  be  no 
eviction  of  a  tenant  renting  premises  for 
saloon  purposes  from  the  fact  that  other 
rooms  in  the  building  were  rented  to  per- 
sons of  ill  repute,  where  it  is  not  shown 
that  the  landlord  leased  the  rooms  for  il- 
legal purposes,  or  that  any  business  in- 
A'olving  moral  tuipitude  was  conducted 
therein  with  his  connivance  or  consent. 

It  has  been  held  that  the  fact  that  the 
landlord  takes  no  action  to  expel  a  lewd 
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tenant,  after  knowledge  of  the  lewdness, 
does  not  amount  to  a  defense  to  an  ac- 
tion for  rent  against  the  tenant  who  has 
abandoned  the  premises  because  thereof. 
Cougle  V.  Densmore  (1894)  67  DL  App. 
591.  The  tenant  is  held  to  have  the  same 
access  to  the  law  that  the  landlord  had 
against  the  offending  tenants. 

But  in  Weiler  v.  Pancoast  (1904)  71 
H.  J.  L.  414,  58  Atl.  1084,  where,  under 
a  statute,  a  lease  became  void  by  reason 
of  the  use  of  the  premises  as  a  house  of 
ill  fame,  it  is  held  that  if  a  landlord  lets 
apartments  in  his  building  to  a  tenant  as 
a  dwelling,  and  then  knowingly  permits 
another  part  to  be  used  for  lewd  pur- 
poses which  render  the  tenant's  apart- 
ment unfit  for  occupancy  by  a  respect- 
able family,  when  he  has  legal  power  to 
prevent  such  use,  and  for  that  reason 
the  tenant  moves  away,  the  conduct  of 
the  landlord  becomes  evidence  of  an 
eviction,  in  answer  to  his  claim  for  rent 
accruing  after  such  removal. 

And  see  Cushman  v.  Thompson  (1908) 
58  Misc.  539, 109  N.  Y.  Supp.  757,  infra ; 
also  Phyfe  v.  Dale  (1911)  72  Misc.  383, 
130  K.  Y.  Supp.  231. 

There  has  been  held  to  be  an  eviction 
resulting  from  the  misconduct  of  other 
tenants  which  is  acquiesced  in  or  con- 
nived at  by  the  landlord,  especially 
where  it  appears  that  the  premises  are 
leased  to  the  tenants  guilty  of  the  mis- 
conduct, with  a  knowledge  of  their  char- 
acter. An  intention  on  the  part  of  the 
landlord  to  expel  the  tenant  has,  in  some 
cases,  been  held  to  be  necessary.  This 
intention  is  presumed  where  the  act  con- 
stituting the  eviction  is  unlawful.  Know- 
ingly leasing  premises  for  immoral  pur- 
poses is  held  to  be  unlawful.  Accord- 
ingly a  tenant  whose  enjoyment  of  the 
premises  is  interfered  with  by  lewd  and 
disorderly  female  tenants,  to  whom  the 
landlord  has  rented,  may  treat  this  as  an 
eviction  and  defend  an  action  for  the 
recovery  of  rent.  Lay  v.  Bennett  (1894) 
4  Colo.  App.  252,  35  Pac.  748.  In  this 
case  the  tenant  made  frequent  complaint 
to  the  landlord  of  the  character  and  con- 
duet  of  these  tenants  and  they  were  re- 
moved. Subsequently,  however,  they 
were  reinstated,  and  upon  the  complaint 
of  the  tenant  no  action  was  taken  in  the 
way  of  remedying  the  situation. 

It  has  been  held  that  where  the  land- 
lord knowingly  permits  premises  to  be 
oeeupied  for  immoral  purposes, — ^in  this 
ease  an  assignation  house, — there  is  a 
constructive  eviction.  Milheim  v.  Baxter 
(1909)  46  Colo.  155,  133  Am.  St.  Rep. 
50,  103  Pac.  376.  It  was  further  held 
in  this  case  that  the  tenant  is  justified  in 
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abandoning  the  leased  premises  without 
notifying  the  landlord.  It  appears,  how- 
ever, that  the  adjacent  premises  had  long 
been  occupied  for  immoral  purposes, 
under  circumstances  which  would  justify 
the  jury  in  finding  that  the  landlord  had 
full  knowledge  that  they  were  so  occu- 
pied. An  action  in  damages  against  the 
landlord  for  the  eviction  was  accordii\g- 
ly  sustained. 

In  reliance  upon  Dyett  v.  Pendleton 
(N.  Y.)  infra,  it  was  held  in  Cushman 
V,  Thompson  (1908)  58  Misc.  539,  109 
N.  Y.  Supp.  757,  that  there  was  an  evic- 
tion of  the  tenant  of  an  apartment  house, 
who  held  under  a  covenant  of  quiet  en- 
joyment, by  the  fact  that  the  landlord 
let  and  rented  other  apartments  in  the 
premises,  and  the  same  were  used  by  the 
occupants  thereof  for  immoral  and  illegal 
purposes,  being  the  resort  of  bad  char- 
acters, men  and  women,  where  the  ten- 
ant notified  the  landlord  of  such  immoral 
and  illegal  use,  and  requested  him  to 
institute  the  necessary  proceedings  to 
evict  such  disorderly  occupants,  but  the 
landlord  neglected  to  do  so  and,  on  the 
contrary,  suffered  and  permitted  the  ten- 
ants to  continue  and  occupy  a  portion 
of  the  premises  for  immoral  purposes, 
the  court  stating  that  the  conduct  of  the 
landlord  in  thus  permitting  the  disorder- 
ly tenants  to  remain  in  the  premises  had 
supplied  the  defendant  with  a  good  and 
sufficient  defense  to  an  action  for  rent. 

Dyett  V.  Pendleton,  infra,  is  approved 
in  Wolf  V.  Eppenstein  (1914)  71  Or.  1, 
140  Pac.  751,  but  the  tenant  in  that  case 
was  held  not  to  be  evicted  because  the 
inmioral  .acts  complained  of  were  not 
conducted  with  the  connivance  or  con- 
sent of  the  landlord,  nor  did  it  appear 
that  the  landlord  leased  the  rooms  in 
which  the  immoral  acts  took  place  for 
the  purpose  of  such  acts. 

See  Paterson  v.  Bridges  (1917)  —  Ala. 
App.  — ,  75  So.  260,  supra. 

The  landlord's  own  acts  were  the  cause 
of  the  eviction  in  Dyett  v.  Pendleton 
(1826)  8  Cow.  (N.  Y.)  727,  where  there 
was  held  to  be  an  eviction  which  would 
be  a  defense  to  an  action  for  rent,  result- 
ing from  the  act  of  the  landlord  in  in- 
troducing into  other  rooms  of  the  house 
prostitutes  for  the  purpose  of  prostitu- 
tion, and  repeating  this  so  that  the  house 
acquired  a  bad  reputation  in  the  neigh- 
borhood. 

In  Phoenix  Land  &  Improv.  Co.  v. 
Seidel  (1909)  135  Mo.  App.  185,  115  S. 
W.  1070,  it  was  held  error  to  direct  a  ver- 
dict for  the  landlord  in  an  action  for 
rent  of  a  flat,  where  the  evidence  showed 
that  the  leased  premises  were  situated 
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on  the  first  floor  of  the  building,  and 
that  there  was  no  laundry  in  use  in  the 
basement  under  them,  but  that  after- 
wards the  landlord  put  in  a  sink  for 
use  of  the  laundry,  and  other  tenants 
so  used  the  basement,  and  that  the  fumes 
from  the  work  would  come  into  the  ten- 
ant's rooms,  so  as  to  make  a  disagreeable 
odor  and  dampness.  The  court  states 
that  the  evidence  tends  strongly  to  show 
that  the  landlord  was  a  party  to  having 
the  laundry  done  under  the  tenant's 
rooms. 

In  Blaustein  v.  Pincus  (1913)  47  Mont. 
202, 131  Pac.  1064,  Ann.  Cas.  1915C,  405, 
there  was  held  to  be  an  eviction  of  the 
tenant  of  a  house  rented  for  a  lodging 
house,  by  the  erection  by  the  landlord 
upon  an  adjoining  lot  of  a  building  which 
he  rented  for  a  garage,  and  in  which 
there  were  the  noises  attendant  upon 
such  a  business,  and  fumes  of  gasolene 
which  permeated  into  the  lodging  house, 
and  rendered  it  unlit  for  that  purpose. 
The  facts  that  the  tenant  of  the  garage 
owned  no  machine,  and  that  the  noises, 
fumeSy  and  smells  were  occasioned  by  the 
acts  of  private  owners  who  merely  rented 
stalls  therein,  were  held  not  to  relieve 
the  landlord  of  liability  for  the  same. 
See  note  to  Wade  v.  Herndl,  5  L.B.A. 
(N.S.)  855,  as  to  admission  of  an  incon- 
sistent business  in  a  building  as  an  evic- 
tion. 

Misconduot  in  halls  and  el€Tator«. 

There  was  held  to  be  an  eviction  of 
the  tenants  in  an  apartment  house,  in 
Phyfe  V.  Dale  (1911)  72  Misc.  383,  130  1 


N.  Y.  Supp.  231^  where  tenants  of  other 
apartments  conducted  themselves  in  an 
indecent  manner,  and  acts  of  prostitu- 
tion were  seen  through  open  windows  in 
an  apartment  below  that  leased  to  the 
defendant,  and  tenants  were  accosted  and 
insulted  in  the  elevators  and  halls,  which 
were  under  the  control  of  the  landlord. 
This  decision  is  based  largely  upon  the 
acts  which  took  place  in  the  elevators 
and  halls,  the  court  stating  that  the  land- 
lord was  shown  to  have  knowledge  of  all 
of  these  facts,  and  that  he  took  no  ac- 
tion to  restore  order  in  the  halls  and 
elevators  or  to  remove  the  tenants  who 
were  guilty  of  the  conduct  complained 
of,  and,  further,  that  "the  actions  which 
the  landlord  permitted  to  take  place  in 
the  •  elevators  and  halls  constituted  a 
common  nuisance  which  the  landlord  had 
the  complete  power  to  abate.  His  fail- 
ure to  do  so  justified  the  defendant  in 
vacating  the  premises.  .  .  .  The  ac- 
tions complained  of,  in  so  far  as  they 
were  committed  in  that  part  of  the 
premises  which  were  under  the  control  of 
the  landlord,  constituted  a  constructive 
eviction."  The  court,  however,  states 
that  "while  we  regard  the  principle 
stated  as  decisive  of  this  case,  we  are  of 
the  opinion  that  the  failure  of  the  land- 
lord to  institute  proceedings  to  remove 
the  objectionable  tenants,  itself  justified 
the  defendant  in  removing  from  the 
premises." 

See  Seaboard  Realtv  Co.  v.  Fuller 
(1900)  33  Misc.  109,  67 *N.  Y.  Supp.  146,. 
supra.  W.  A.  E. 


MICHIGAN  SrPREME  COURT. 

FRIEDRICII  MUSIC  HOUSE 

v. 

MRS.  WILLIAM  HARRIS,  Plff.  in  Err. 
(—  Mich.  — ,  166  N.  W.  869.) 

■ 

liien  —  boarding-house  keeper  —  defl- 
nition. 

One  who  receives  into  his  familv  one  or 
two  steady  boarders  is  not  within  the  pro- 
tection of  a  statute  giving  a  lien  to  the 
keeper  of  any  hotel  or  inn  or  boarding  or 
lodging  house,  upon  the  baggage  and  efTcet^ 
of  his  guests. 
For  other  cases,  see  Innkeepers,  V.  in  Dig. 

1''52  A\  8. 

(March  27,  1918.) 


Note. —As  to  who  is  a  boarding-house  j 
keeper  within  statute  ^^iving  lien,  j^ee  anno-  ! 
tation  following  this  case,  post,  402.  ' 

L.R.A.1918D. 


JpRROR  to  the  Circuit  Court  for  Kent 
J  Cx)x\inty  to  review  a  judgment  reversing 
a  judgment  of  a  Justices'  Court  in  favor  of 
defendant  in  an  action  brought  to  recover 
po<»se8.«5ion  of  certain  property.     Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  G  lea  son  &  liCe,  for  plahitiff  hi 
error : 

In  order  to  recover,  a  plaintiff  in  replevin 
m\i^  he  entitled  to  the  possession  of  tbfr 
property  at  the  very  time  the  suit  is  begtm. 

Panlman  v.  Cheney,  18  Neb.  392,  25  X. 
W.  495:   Barber  v.  8tone,  104  Mich.  92.  flS- 
X.  W.   139;   Browning  v.  Crouse,  40  Mich 
341. 

Defendant  was  the  keeper  of  a  boardincr 
house  within  the  meaning  of  the  statute. 

Cady  v.  McDowell,  1  Lans.  484;  6  C\'^. 
718;  22  Cvc.  1072. 

An  innkeeper's  lien  attaches  to  any  pro}?- 
erty  a  guest  brings  to  his  hotel,  be  it  the 
property  of  himself  or  another,  and  as  the 
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statute  was  intended  to  give  boardiag-houee 
keepers  the  Bame  remedy  as  an  innkeeper, 
the  same  construction  must  be  placed  upon 
the  statute  aa  to  them. 

K.  L.  Polk  &    Co.  V.  Melenfaacker,   136 
Mich,  an,  99  N.  W.  867;  Manning  v.  Hoi- 
lenljeck,  27  Wis.  202 ;  Robins  v.  Grey  [1895] 
2  Q.  B.  501,  05  li.  J.  Q.  B.  N.  S.  44,  14  Re 
ports,  671,  73  L.   T.  N.  S.  252,  44  Week. 
Kep.  1,  59  J.  P.  741,  13  Eng.  RuL  Cas.  138.; 
Covington  v.  Kewberger,  99  N,  C.  523,  0 
S.  E.  205;    Singer  Mfg,  Co.  v.  Miller,  52 
Minn.  616,  21  L.Jt.A.  229,  38  Am.  St.  Rep. 
568,  56  N.  W.   66;   Cook  v.  Kane,  13  Or. 
483,  57  Am.  Rep.  28,  11  Pac.  226 ;  Grinnell 
r.  Cook,   3    Hill,    485,    38   Am.    Dec.    603; 
Cross  r.  Wilkins,  43  N.  H.  332;  Jones  v. 
Morrill,  42  Barb.  626;  1  Jones,  Liens,  3d 
ed.  468. 

Messrs.  Maynard,  Freelandf  A  Mnn- 
»>liaw,  for  defendant  in  error: 

Defendant  was  not  a  keeper  of  a  board- 
ing house  within  the  meaning  of  the  stat- 
ute. 

Cady  V.  McDowell,  1  Lans.  484;  8  C.  J. 
1132. 

Defendant  had  no  lien  upon  the  property 
in  question  as  against  plaintiff. 

JJ2  Cyc.  1090,  1091;  R.  L.  Polk  &  Co.  v. 
Melenbacker,  136  Mich.  611,  99  X.  W.  807. 

A  vendee  under  a  conditional  contract  ol 
sale  holds  possession  of  the  property  as  a 
mere  l)ailee  of  the  vendor. 

Whitney  v.  McConnell,  29  Mich.  12;  War- 
ren V.  Gutchee,  71  Mich.  407,  39  X.  W.  476. 


Stone,  J.,   delivered  the  opinion  of  the 
eourt: 

This  is  an  action  of  replevin  commenced 
in  justices'  court  in  the  city  of  Grand  Rap- 
ids for  the  alleged  unlawful  detention  of 
one  Hoffman  piano,  stool,  and  scarf,  and 
one  talking  machine  with  horn,  also  a  quan- 
tity of  phonograph  records.  The  goods  were 
taken  on  the  writ.  Defendant  pleaded  the 
L'^neral  issue,  and  gave  notice  of  a  lien  on 
tlie  property  for  the  board  of  two  ladies  who 
*ere  the  owners  of  the  property.  Defend- 
ant bad  judgment  for  a  return  of  the  prop- 
ctty  before  the  justice,  and  the  plaint  iff 
took  an  appeal  to  the  circuit  eourt,  and 
there,  upon  a  trial  before  the  court  witJi- 
<^ut  a  jury,  had  judgment  for  the  goods, 
and  for  6  cents  damages  and  costs.  The  de- 
fendant brings  the  case  to  this  court  by 
^rit  of  error. 

H  appeared  in  evidence  upon  the  trial  in 
the  circuit  court  that  Julius  A.  J.  Friedrieh 
vas  a  music  daalet  in  th^  eity.  of  Grand 
Kapids.  He  sold  one  ''Hoffman  piano,  stool, 
and  scarf,"  being  k  part  of  the  property  in 
qtic^tion,  to  Mrs.  Belle  Ely,  December  20, 
^913,  for  $165,  on  a  down  payment  of  $25, 
*nd  then  |5  per  month.    For  this  sura  Mrs. 


Ely  gave  her  promissory  note,  and  at  the 
same  time  signed  a  contract  with  Mr.  Fried- 
rich  by  which  he  retained  title  until  the 
property  was  paid  for.  This  contract  de- 
scribed Mrs.  Ely's  residence  as  "corner  of 
Benjamin  and  Dunham,"  she  agreeing  not 
to  permit  the  property  to  be  "removed  from 
said  residence  without  the  written  consent" 
of  the  seller. 

On  April  13,  1914,  said  Friedrieh  sold  to 
Jeanette  Ely,  daughter  of  Mrs.  Belle  Ely, 
who  was  living  with  her  mother,  one  "Victor 
No.  31   wood  horn."     The  purchaser  made 
a  down   payment,   and  gave   a   promissory 
note  for  the  balance  of  $78.75,  payable  in 
monthly  instalments  of  $5  each.    This  note 
retained  title  to  the  horn  until  fully  paid 
for,  and  provided  that  the  property  should 
not     "be     removed    from     Grand     Rapids, 
Michigan,  without  the  written  consent*'  ui 
said  Friedrieh.    These  notes,  when  this  suit 
was  begun,  belonged  to  the  plaintiff  herein, 
and  it  demanded  possession  of  the  property 
replevined  before  suit  was  brought.    At  the 
time  suit  was  brought,  there  was  no  default 
in  the  payments  due  on  either  of  said  noten, 
and  there  was  no  breach  of  any  of  the  terms 
of  either  contract,  except  in  the  case  of  Mrs. 
Ely,  who  had  removed  the  piano,  stool,  and  . 
Bcarf   from   her   residence   without  written 
consent  of  Mr.  Friedrieh.     About  June   1, 
1914,  Mrs.  Ely  and  her  said  daughter  went  to 
Ijoard  with  the  defendant  at  her  home,  922 
Prince  street,  in  said  city,  and  took  their 
things  there  with  them,  including  all  of  the 
property  replevined.     They  both  lived  and 
boarded  with  defendant  for  upwards  of  five 
weeks,  when  they  left  defendant's  house  in 
her    absence    therefrom,    and    without    her 
knowledge  or  consent  took  the  greater  por- 
tion of  tlieir  things  with  them,  but  did  not 
take  any  of  the  property  described  in  the 
writ  of  replevin.     They  were  at  that  time 
owing  defendant  $40  for  lK>ard.     F<mp  this 
snm  defendant  claimed  a  lien  on  the  said 
property  as  the  keeper  of  a  boarding  house, 
and  refused  to  deliver  it  to  the  plaintiff 
until  the  board  bill  was  paid. 

It  also  appeared  upon  the  trial  that  thiii 
suit  was  brought  by  plaintiff  by  authority 
of  Mrs.  Ely^  who  wanted  plaintiff  to  get  the 
property  for  herself  and  daughter,  in  order 
that  defendant's  claimed  lien  thereon  for 
their  board  might  be  defeated. 

Upon  the  trial  defendant  testified:  "I 
have  kept  boarders  for  twelve  years.  Dur- 
ing the  year  preceding  this,  Mr.  Frank  w^a 
with  me ;  he  was  there  one  and  one  half  vears. 
Mr.  and  Mrs.  Jacobs  were  there  more  than  a 
year.  They  were  not  friends  of  mine,  just 
simply  wanted  a  private  boarding  house. 
Mr.  and  Mrs.  Danforth  boarded  with  me  over 
a  year.  This  was  prior  to  the  last  year.  Mis.<i 
Ocobock  also  boarded  with  me  the  past  year. 
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She  is  no  relation  to  me,  came  a  perfect 
stranger.  She  boarded  with  me  nearly  two 
years.  Pete  Franken  boarded  with  me  eight 
months,  two  years  ago.  I  can  accommodate 
only  one  or  two  at  a  time.  I  keep  a  board- 
ing house  for  people  that  will  pay  their 
board.  My  mother-in-law  boarded  with  me, 
also.  Transients  do  not  come  there.  I  don't 
run  an  open  house  like  that.  I  only  have  a 
few  regular  boarders.  I  don't  hold  myself 
out  as  keeping  a  public  boarding  house.  I 
knew  Mrs.  Ely  only  three  or  four  days  be- 
fore she  came  to  board  with  me.  She  stayed 
there  five  weeks  and  three  days." 

Defendant's  daughter.  Amy  Harris,  testi- 
fied: "I  am  daughter  of  defendant,  and 
lived  with  her  when  Mrs.  Ely  boarded  there. 
She  and  her  daughter  boarded  there  about 
five  weeks,  and  owed  mother  $40  for  board 
when  they  left,  which  they  have  never  paid. 
My  mother  keeps  a  private  boarding  house, 
has  kept  one  about  twelve  years,  and  has 
two  boarders  now,  and  when  the  Elys  board- 
ed there  my  grandmother  also  boarded 
there." 

The  above  was  all  the  testimony  on  the 
subject.  Upon  this  testimony  the  trial 
court  found  as  matter  of  law  that  defendant 
was  not,  during  the  time  the  Elys  boarded 
with  her,  a  boarding-house  keeper  within 
the  meaning  of  §  6317,  Comp.  Laws  of  1897 
Comp.  Laws  1915,  §  6947. 

Defendant  proposed  amendments  to  the 
findings,  which  were  refused,  and  exception^j 
were  duly  taken  to  such  refusal. 

The  assignments  of  error  allege  error  in 
the  several  findings  both  of  fact  and  of  law, 
and,  further,  that  the  findings  of  fact  do 
not  sustain  the  conclusions  of  law,  and  that 
each  finding  was  against  the  clear  weight  of 
the  evidence. 

Under  the  undisputed  evidence  in  the 
case,  in  fact  upon  defendant's  own  testi- 
mony, we  are  of  opinion  that  she  was  not  a 
boarding-house  keeper  within  the  purview 
of  our  statute.  The  statute  provides: 
"That  whenever  the  keeper  of  any  hotel  or 
inn  or  boarding  or  lodging  house  shall  re- 
ceive into  his  hotel  or  inn  or  boarding  or 
lodging  house  any  person  as  a  guest  or 
boarder  or  lodger,  he  shall  have  a  lien  upon 
and  right  to  retain  the  baggage  and  effects 
of  such  guest  or  boarder  or  lodger  to  secure 
and  compel  payment  of  his  customary 
charges  for  the  food  and  lodging  furnished 
such  guest  or  boarder  or  lodger,  and  such 


lien  may  be  enforced  in  the  manner  hereiii'' 
after  prescribed." 

A  "boarding  house,"  within  the  meaning 
of  this  statute,  was  well  defined  in  Cadv  v. 
McDowell,  1  Lans.  484,  from  which  we  quote 
as  follows:  "A  boarding  house  is  not,  in 
common  parlance  or  in  legal  meaning,  every 
private  house  where  one  or  more  boarders 
are  kept  occasionally  only,  and  upon  special 
considerations.  But  it  is  a  quasi  public 
house,  where  boarders  are  generally  and 
habitually  kept^  and  which  is  held  out  and 
known  as  a  place  of  entertainment  of  that 
kind.  ...  A  boarding  house  is  aa  well 
known  and  as  distinguishable  from  other 
houses,  in  every  city  and  village  in  the 
country,  as  an  inn  or  a  tavern.  It  is  a 
house  where  the  business  of  keeping  board- 
ers generally  is  carried  on,  and  which  is  held 
out  by  the  owner  or  keeper  as  a  place  where 
boarders  are  kept." 

See  also  8  C.  J.  1132,  and  eases  cited  in 
notes.  See  note  to  Nance  v.  O.  K.  Houck 
Piano  Co.  Ann.  Cas.  1914D,  839;  Black's 
Law  Diet,  title,  "Boarding  House;"  1  Words 
&  Phrases,  815. 

Although  defendant  claimed  to  have  kept 
a  boarding  house  twelve  years,  upon  being 
interrogated  she  named  only  ten  persons 
who  had  boarded  with  her  during  that  time, 
including  Mrs.  Ely  and  daughter,  and  her 
own  mother-in-law,  and  she  testified  that 
8he  only  accommodated  one  or  two  at  a  time. 
We  think  from  this  record  it  appears  that 
Mrs.  Harris  and  her  family  were  living  on 
Prince  street  during  the  period  named,  and 
were  doing  what  many  other  families  ani 
doing,  in  cities  and  towns,  keeping  one  or 
two  steady  boarders,  but  without  any  pro- 
tense  or  claim  of  running  a  boarding  house. 
The  statute  should  be  given  a  fair  con- 
struction. The  association  of  the  words 
"hotel  or  inn  or  boarding  or  lodging  house'* 
shows  that  the  legislature  had  in  mind  busi- 
ness of  a  kindred  and  public  nature.  The 
use  of  the  words  "customary  charges,"  in 
the  statute,  implies  an  habitual  and  custom- 
ary business. 

It  appears  to  us,  therefore,  that  there  is 
an  insuperable  reason  why  the  defendant 
cannot  prevail  in  the  instant  case.  She 
was  a  stranger  to  the  property  in  question, 
and  the  plaintifif,  the  bailor  of  the  property, 
had,  under  the  evidence,  as  to  her,  the 
right  to  the  possession  of  the  property. 

The  judgment  of  the  Circuit  Court  is 
therefore  affirmed. 


Aluiotation — ^Who  b  boardinsr-kouse  keeper  witkm  statute  givmg  Ken* 


Friedrich  Music  House  v.  Harris, 
ante,  400,  finds  substantial  support  in  the 
early  case  of  Cady  v.  McDowell  (1869) 
1  Lans.  (N.  Y.)  484,  cited  in  opinion  to 
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Harris  Case,  which  held  that  a  private 
housekeeper  entertaining  a  boarder,  who  is 
a  relative,  for  hire^  in  a  single  instaace^  is 
not  a  boarding-house  keeper^  within  the 
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meaning  of  a  Btiitttte  nUowing  a  detention 
of  baggage  and  effects  of  boarders  for 
board  due. 

A  statute  which  provided  'Hhat  all 
boarding-house  keepers  shall  have  a  lien 
upon  the  baggage  and  effects  of  their 
guests  and  boarders,  except  seamen  and 
mariners,  brought  to  their  respective 
boarding  houses,  until  all  the  proper 
charges  due  to  such  keepers  for  the  fare 
and  board  of  all  such  guests  and  boarders 
shall  be  paid,"  was  held,  in  Cross  v.  Wil- 
kins  (1861)   43  N.  H.  332,  to  embrace 


innkeepers  who,  in  addition  to  their  busi- 
ness as  innkeepers  strictly^  also  take 
boarders. 

A  statute  which  gives  a  lien  on  personal 
property  in  favor  of  hotel  and  boarding- 
house  keepers  does  not  give  a  lien  in 
favor  of  lodging-house  keepers.  Hardin  v. 
State  (1905)  47  Tex.  Crim.  Rep.  493,  84 
S.  W.  591. 

As  to  lien  of  innkeepers,  see  L.R.A. 
Indexes  under  the  title,  ^'Innkeepers." 

J.  H.  B* 


MINNESOTA  SVPREMJB  COURT. 

FRANCES  WOODS,  Respt., 

V. 

ROBERT  GRAHAM,  Impleaded,  etc.,  Appt. 
(--  Minn.  — ,  187  N.  W.  113.) 

Dead  bodies  -*  unauthorized  autopsj  -* 

liability. 

It  16  DO  defense  to  an  action  to  recover 
damages  caused  by  an  autopsj  performed 
on  the  body  of  the  daughter  of  plaintiff, 
without  the  consent  of  the  next  of  kin,  that 
defendant,  as  the  attending  physician,  waa 
unable  to  ascertain  the  cause  of  death  and 
performed  the  autopsy  for  that  purpose,  so 
as  to  be  able  to  give  a  certificate,  as  re- 
quired by  law,  stating  the  cause  of  death. 
For  other  oaaea,  see  Corpse,  in  Dig,  1-52 

A',  fir. 

(April  6,  1918.) 

APPEAIi  by  deftdMt  Qndiam  froa 
an  order  of  the  District  Court  for  St. 
Louis  County,  sustaining  a  demurrer  to 
the  answer  in  an  action  brought  to  recover 
damages  for  injuries  caused  by  an  unlaw- 
ful autopsy  performed  on  the  body  of 
plaintiflTs  daughter.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bald  win ,  Baldwin,  &  Holmes, 
for  appellant: 

Since  it  is  admitted  that  the  autopsy 
was  necessary,  it  follows  that  defendant 
had  the  right,  and  was  in  fact  charged 
with  the  duty,  of  making  it,  without  re- 
gard to  Uie  consent  of  the  parent. 

Meyers  v.  Clarke,  122  Ky.  866,  6  L.RA. 
(N.S.)  727,  90  S.  W.  1049,  93  S.  W.  43, 
Cook  V.  Walley,  1  Colo.  App.  168,  27  Pac. 
9.)0;  Farley  v.  Carson,  8  Ohio  Dec.  Reprint, 
119;    Young   v.    College    of    Physicians    & 

Headnote  by  BuNN,  J. 


Xote.  —  As  to  liability  for  damages  for 
performing  autopsy,  see  annotation  follow- 
ing this  case,  post,  404,  and  references 
therein  to  annotations  on  related  questions. 
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Surgeons,  81  Md.  358,  81  L.R.A.  540,  32 
Atl.  177;  13  Cye.  281;  Rushing  v.  Medical 
College,  4  Ga.  App.  823,  62  S.  £.  563. 

Messrs.  Andrew  Nelson  fjxd  John  G. 
Cedergren,  for  respondent: 

The  husband,  wife,  and  next  of  kin  may 
maintain  an  action  against  and  recover 
damages  from  one  who  has  unlawfully  dis- 
sected the  remains  of  their  dead. 

Larson  v.  Chase,  47  Minn.  307,  14  L.R.A. 
86,  28  Am.  St.  Rep.  370,  60  N.  W.  238. 

This  autopsy  was  not  specially  provided 
by  statute. 

Johnson  Service  Co.  v.  Kruse,  121  Minn. 
28,  140  N.  W.  118,  Ann.  Cas.  191 4C,  850; 
United  States  v.  196  Mares,  29  Fed.  139; 
San  Jose  Land  &  Water  Co.  v.  San  Jose 
Ranch  Co.  189  U.  S.  177,  47  L.  ed.  765, 
23  Sup.  Ct.  Rep.  487;  State  ex  reL  Clarke 
V.  Irwin^  5  Nev.  111. 

If^he  established  policy  of  this  state  in 
regard  to  dissections  and  autopsies  is  to 
be  reversed,  it  should  not  be  done  by  impli- 
cation, but  by  some  express  provision  of 
the  statutory  law. 

Baron  v.  Hughes,  89  Minn.  150,  94  N.  W. 
438;  Martinsburg  v.  Butler,  112  Minn.  1, 
127  N.  W.  420;  Winkler  y.  Hawkes,  126 
Iowa,  474,  102  N.  W.  418. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  brought  this  action  to  recover 
damages  for  an  autopsy  performed  by  de- 
fendant Graham  on  the  body  of  her 
daughter,  without  plaintiff's  consent.  The 
answer  of  defendant  admitted  performance 
of  the  autopsy  without  the  consent  of  the 
girl's  mother,  a  widow,  and  set  up  as  a  de- 
fense that  defendant  was  county  physician 
of  St.  Louis  county;  that  he  attended  the 
girl  as  a  charity  case  in  her  last  illness, 
and  that  an  autopsy  was  necessary  in 
order  to  ascertain  the  cause  of  death;  that 
the  undertaker  in  whose  hands  the  body 
had  been  placed  applied  to  defendant  to  ex- 
ecute the  medical  certlAoate  required  by 
law,  stating  the  cause  of  death;  and  that 
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defendant  was  obliged  to  perform  the 
autopsy  iix  order  to  be  able  to  give  this 
certificate.  The  answer  admits  that  plain- 
tiff, the  mother  of  the  dead  girl,  did  not 
know  of  the  autopsy  or  give  her  assent 
thereto.  It  alleged  that  defendant  made 
the  autopsy  in  good  faith,  for  the  purpose 
of  ascertaining  the  disease  or  injury  which 
caused  the  death,  and  solely  that  he  might 
be  able  to  make  and  subscribe  such  certifi- 
cate, and  in  order  tliat  a  permit  might  law- 
fully issue  for  the  burial  of  the  body;  it 
was  further  alleged  tliat  the  autopsy  was 
made  in  a  decent  and  scientific  manner,  that 
no  incisions  were  made  that  were  not  neces- 
sary in  order  to  ascertain  the  cause  of 
death. 

Plaintiff  demurred  to  this  answer,  the 
demurrer  was  sustained,  and  defendant 
Graham  appealed. 

It  is  conceded  that  plaintiff's  consent 
to  the  autopsy  was  not  obtained  or  asked 
for,  and  that  she  had  no  knowledge  there- 
of until  after  the  autopsy  was  performed. 
Defendant  claims  freedom  from  liability 
on  the  ground  that  it  was  necessary  to 
have  the  autopsy  in  order  to  discover  the 
cause  of  death  and  be  able  to  give  the 
certificate  required  by  Gen.  Stat.  1913,  § 
4652.  This  section  requires  the  under- 
taker to  obtain  and  file  a  medical  certifi- 
cate subscribed  by  the  attending  physician 
stating  the  disease  or  injury  causing  death, 
with  contributory  cause  or  complication, 
etc.  Section  4664  provides  that  a  burial 
permit  shall  not  be  issued  except  upon 
the  filing  of  a  proper  certificate  of  death. 


Section  4658  prosiilw  that  no  body  shall 
be  interred  until  a  proper  certificate  of 
death  has  been  filed  and  a  permit  issued.. 
Section  4662  provides  that  any  person 
wilfully  refusing  to  perform  any  duties 
imposed  by  the  act  is  guilty  of  a  misde- 
meanor. 

We  agree  with  the  trial  court  that  the 
answer  stated  no  defense  to  the  action. 
The  sections  of  the  statute  referred  to 
do  not  in  terms  authorize  an  autopsy  to- 
ascertain  the  cause  of  death,  and  we  are 
unable  to  hold  that  they  authorize  it  by 
implication.  The  law  of  the  case  Is  settled 
by  Larson  v.  Chase,  47  Minn.  307,  14  L.R.A. 
85,  28  Am.  St.  Eep.  370,  50  X.  W.  238. 
Gen.  Stat.  1018,  §  8745,  makes  it  a  gross 
misdemeanor  to  dissect  the  dead  body  of 
a  human  being,  except  in  cases  "specially 
provided  by  statute,"  or  where  the  direc* 
tion  or  will  of  the  deceased  authorizes  it,, 
or  where  the  coroner  authorizes  it,  or 
where  the  "husband,  wife,  or  next  of  kin, 
charged  by  law  with  the  duty  of  burial, 
shall  authorize  dissection  for  the  purpose 
of  ascertaining  the  cause  of  death,  and 
then  only  to  the  extent  so  authorized.^* 

It  cannot  be  held  that  this  was  a  case 
"specially  provided  by  statute;**  as  stated, 
defendant  admits  that  the  mother,  who 
was  the  next  of  kin,  did  not  authorize 
dissection  to  ascertain  the  cause  of  death. 
Without  further  discussing  the  arguments 
made  against  the  conclusion  of  the  trial 
court,  we  decide  that  the  demurrer  to  the 
answer   was    properly   sustained. 

Order  affirmed. 


Annotation— Liability  for  damages  for  performing  autopsy* 


The  general  theory  that  there  is  a 
quasi  right  of  property  in  a  corpse  is  es- 
tablished in  this  conntry;  at  least  there 
is  a  right  to  its  custody  for  the  purpose 
of  laying  it  away  in  burial.*  The  quea- 
tion  as  to  who  has  this  right  of  property 
so  as  to  enable  him  to  maintain  an  action 
for  mutilation  of  the  corpse  has  already 
been  covered  in  this  series  of  reports.* 
The  question  as  to  the  damages  that  may 
be  recovered  for  mutilation  has  also  been 
discussed.' 


The  present  note  is  confined  to  the 
question  of  the  liability  in  damages  for 
performing  an  autopsy.  An  autopsy 
made  without  the  consent  of  those  who 
have  this  property  right  in  the  corpse 
has  been  held  to  be  a  violation  of  the 
right  of  property  in  the  corpse  such  as 
will  render  the  one  performing  the  same, 
or  the  one  responsible  therefor,  liable  in 
damages.^  Thus,  a  hospital  has  been  held 
liable  in  damages  for  an  unauthorized 
autopsy  performed  by  its  agents  upon 


1  Medical  College  v.  Rushing  (1007)  1 
Ga.  App.  468,  57  S.  E.  1083;  Palenzke  v, 
Bruning  (1901)  98  111.  App.  644;  Burney 
V.  Children's  Hospital  (1897)  169  Mass. 
57,  38  L.U.A.  413,  61  Am.  St.  Rep.  273, 
47  N  E.  401;  Larson  v.  Chase  (1891)  47 
Minn.  307,  14  L.R.A.  85,  28  Am.  St.  Rep. 
370,  50  y.  W.  238;  Foley  v.  Phelps  (1890) 
1  App.  Div,  551,  37  N.  Y.  Rupp.  471: 
Koerber  v.  Patek  (1905)  123  Wis.  4.'>3, 
68  L.R.A.  966,  102  X.  W.  40. 

The  rights  and  duties  in  regard  to  the 
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burial  of  the  dead  form  the  subject  of 
a  note  to  the  case  of  Lareon  v.  Chase,  14 
L.R.A.  85. 

*See  the  note  to  Floyd  v.  Atlantic 
Coast  Line  R.  Co.  L.R.A.1915B,  619. 

'  See  note  to  Long  v.  Chicago,  R.  L  & 
P.  R.  Co.  6  L.R.A.(N.S.)   883. 

4  Larson  v.  Chase  (1891)  47  Minn.  307, 
14  L.R.A.  85,  28  Am.  St.  Rep.  370.  50  N. 
W.  238  (apparently  though  not  clearly 
an  autopsv) :  Folev  v.  Phelps  (1896)  1  App. 
Div.  551,  37  N.  Y.*  Supp.  471. 


ANNOTATION— DAMAGES  FOR  PERF(MIMING  AUTOPSY. 


aos 


the  body  of  a  patient  who  died  therein;  * 
a  physician  for  performing  an  autopsy 
without  the  consent  of  those  having  the 
property  rig^t  in  the  corpse;®  and  an 
undertaker  having  ehai^e  of  the  corpse, 
for  consenting  to  and  co-operating  in  an 
autopsyJ  But  it  has  heen  held  that  a 
hospital  is  not  liable  for  an  autopsy  per* 
formed  upon  a  body  in  its  possession  and 
control  by  persons  not  acting  under  its 
direction  er  instructions;  in  other  words 
it  is  not  the  duty  of  the  hospital  to  pre- 
vent a  post  mortem  examination  by  any 
person  whomsoever.^ 

In  some  instances  the  law  requires  a 
certificate  of  the  cause  of  death.  It  has 
been  held,  where  the  circumstances  were 
such  as  to  warrant  a  physician  in  re- 
fusing to  issue  such  a  certificate  as  was 
required,  designating  the  cause  of  death, 
without  a  post  mortem  examination, 
that  there  is  no  liability  for  performing 


an  autopsy  in  a  decent  and  scientific 
manner,  either  on  the  part  of  the  physi* 
eian  who  performs  it,^  or  on  the  part  of 
undertakers  in  charge  of  the  body  who 
consent  thereto.^®  The  contrary  view  is 
taken  in  Woods  v.  Graham,  ante,  403.  If 
surgeons  have  not  made  the  autopsy  in 
good  faith  and  for  the  sole  purpose  of 
ascertaining  the  cause  of  death  in  order 
that  they  might  give  the  proper  certifi- 
cate, they  are  liable.*^  It  has  been  held 
that  an  undertaker  cannot  be  held  liable 
for  an  autopsy  on  a  body  in  his  charge 
unless  he  has  consented  thereto. ^^ 

The  case  against  liability  is  strength- 
ened where  the  autopsy  is  ordered  by  a 
public  officer  to  determine  the  cause  of 
death  in  order  that  a  certificate  may  be 
issued.  It  has  been  held  that  there  is 
in  such  a  ease  no  liability  for  performing 
the  autopsy.**  So  far  as  appears  in  the 
foregoing  cases  the  officer  acted  within 


*  Medical  College  v.  Rnshing  ns)07)  1 
Ga.  App.  468,  57  S.  E.  108.3.  But  upon 
a  different  showing  of  facts  in  a  subsequent 
appeal,  the  decision  was  different  in  this 
case.  See  (1908)  4  Ga.  App.  82.3,  62  S. 
E.  .563,  infra,  note  12. 

Burner  v.  Oiildren's  Hospital  (1897) 
169  Mass.  57,  38  L.R.A.  413,  61  Am.  St. 
Rep.  273,  47  X.  E.  401;  Jackson  v.  Sav- 
age (1905)  109  App.  Div.  556,  96  N.  Y. 
Supp.  366. 

«Ix)uisville  &  N.  R.  Co.  v.  Blackmon 
a0O7)  3  Ga.  App.  80,  59  S.  E.  341,  hold- 
ing liable  a  physician  who  had  been  sent 
to  the  scene  of  a  railroad  wreck  to  take 
charge  of  the  injured,  one  of  whom  was 
removed  to  a  hospital,  where  he  died, 
for  performing  an  autopsy  on  the  body 
after  it  had  been  removed  by  his  orders 
to  an   undertaking    establishment. 

A  coroner's  physician  acting  without 
authority  from  the  coroner  was  held  li- 
able, in  Hassard  v.  Lehane  (1911)  143 
App.  Div.  424,  128  N.  Y.  Supp.  161,  for 
making  an  autopsy  on  the  body  of  one 
who  had  died  from  an  accident,  where 
the  cause  of  the  death  was  plain,  and 
viewing  the  remains  without  an  autopsy 
should  have  sufficed.  The  physician  re- 
moved some  of  the  organs  of  the  body 
and  did  not  surrender  them  to  be  buried 
with  the  body.  It  is  Htated  that,  if  he 
bad  made  the  autopsy  by  the  direction 
of  the  coroner,  that  would  not,  in  the 
ahsence  of  further  directions  from  the 
<'oroner  or  district  attorney  or  other  ev- 
idence, warrant  the  removal  or  detention 
of  any  part  of  the  body.  But  upon  a 
."^ulisequent  appeal,  the  autopsy  was  held 
to  have  been  performed  by  order  of  the 
coroner,  which  protected  the  physician. 
See  infra,  note  12. 

But  in  Farley  v.  Carson  (1880)  8  Ohio 
Dec.  Reprint,  119,  there  was  held  to  be 
no  liability  for  an  autopsy  performed  by 
the   attending   physician    on    the    body    of 
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an  inmate  of  a  hospital  immediately  af- 
ter his  death,  where  it  did  not  delay 
delivery  of  the  body  to  the  relatives, 
and  where  it  simply  amounted  to  a  slight 
incision  in  the  body,  there  being  no  mu- 
tilation of  the  body  or  dismemberment 
or  removal  of  any  part  or  organ,  and  for 
all  purposes  of  proper  burial  the  body 
was    left    without   disfigurement. 

7  Louisville  &  N.  R.  Co.  v.  Blackmon. 
See  note  6,  supra,  for  facts. 

SHasselbach  v.  Mt.  Sinai  Hospital 
(1916)  173  App.  Div.  89,  159  N.  Y.  Supp. 
376. 

»Cook  V.  Walley  (1891)  1  Colo.  App. 
163,  27  Pac.  950. 

Meyers  v.  Clarke  (1906)  122  Ky.  866,  5 
L.R.A.(X.S.)  727,  90  S.  W.  1049,  93  S.  W. 
43,  holding  surgeons  not  liable  for  per- 
forming an  autopsy  on  the  body  of  a 
patient  dying  in  a  hospital,  in  good  faith 
and  for  the  sole  purpose  of  ascertaining 
the  cause  of  death  in  order  that  they 
might  Ite  able  to  correctly  give  a  certifi- 
cate stating  the  cause  of  death,  for  the 
purpose  of  obtaining  a.  burial  permit, 
where  the  autopsy  was  properly  and  de- 
cently performed  with  due  rt^ard  to  the 
sex  of  the  decedent,  and  without  making 
i  any  unnecessary  incisions  into  or  muti^ 
lation  of  the  hod  v. 

10  Cook  V.  Walley  (Colo.)  and  Meyers  v. 
Clarke  (Ky.)  supra. 

11  Meyers  v.  Clarke  (Ky.)  supra. 
18  Rushing    v.     Medieal     College     (1008) 

4  Ga.  App.  823,  62  S.  £.  563,  holding  a 
hospital  not  liable  for  an  auiopay  per- 
formed by  its  surgeon  in  pursuance  of 
the  direction  and  authority  of  the  chair- 
man of  the  board  of  health  of  the  city, 
to  determine  the  cause  of  death  in  order 
tliat  a  certificate  might  be  issued  which 
would  authorize  the  interment  of  the  body 
in  a  cemetery  of  the  city.  It  is  stated 
that  ike  autopsy  made  amounted  merely 
to  a  stighi  iiiei^on  iaio  the  oarity  of  the 
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jbia  authority  in  ordering  the  autopsy. 
In  a  New  York  case,^  the  liability  of  a 
hospital  whieh  refused  to  deliver  a 
corpse  upon  demand^  but  notified  the 
coroner  of  the  death,  for  an  autopsy 
performed  by  a  physician  sent  by  the 
coroner,  at  which  the  hospital  physician 
was  present,  has  been  made  to  depend 
upon  whether  the  death  occurred  under 
such  circumstances  as  gave  the  coroner 


authority  to  order  an  autopsy;  if  it  did, 
there  is  held  to  have  been  a  duty  on  the 
part  of  the  hospital  to  notify  the  coro- 
ner; but  if  it  did  not,  there  is  held  to 
have  been  no  such  duty. 

A  coroner  has  the  right  to  perform  an 
autopsy  where  reason  therefor  exists;** 
and  there  is  no  liability  on  his  part,  if 
the  autopsy  is  performed  in  an  ordinarily- 
careful  manner.** 


abdomen;  that  no  limb  or  organ  was  re- 
moved; that  the  body  was  in  no  way 
mutilated;  that  the  ineiaion  was  sewed 
up  and  was  not  discoverable  except  by 
an  examination.  The  court  states  that 
under  such  facts  no  right  is  infringed. 
See  same  case  on  a  prior  appeal,  supra, 
note  5. 

Young  V.  College  of  Physicians  and  Sur- 
geons (1895)  81  Hd.  358,  31  L.R.A.  540, 
32  Atl.  177,  holding  a  medical  examiner 
whose  duty  it  was  to  conduct  post  mortem 
examinations  not  liable  in  damages  for 
conducting  an  autopsy  by  order  of  the 
coroner  upon  the  body  of  a  man  who 
died  following  an  accident  which  seemed 
to  be  insufficient  alone  to  produce  death, 
where  the  autopsy  was  conducted  with 
ordinary  decency  and  without  wantonly 
disfiguring   the    body. 

Hassard  v.  Lehane  (1912)  150  App. 
Div.  685,  135  N.  Y.  Supp.  711,  holding 
the  ord^r  of  the  coroner  a  protection 
against  liability  for  performing  an  autop- 
sy upon  the  body  of  one  who  died  follow- 
ing an  accident,  and  for  talcing  some  of 
the  organs  for  microscopical  examina- 
tion, when  the  circumstances  of  the  death 
were  such  as  to  warrant  the  order  of  the 
coroner.  See  same  case  on  a  prior  appeal, 
supra,  note  6. 

18  Darcy  v.  Presbyterian  Hospital  (1911) 
202  N.  Y.  269,  95  N.  E.  695,  Ann.  Cas. 
1912D,  1238,  motion  for  reargument  de- 
nied in  (1911)  203  N.  Y.  547,  96  N.  E. 
1113.  The  action  in  this  case  was 
against  the  hospital  at  which  a  son  of 
the  plaintiff  diea;  the  declaration  alleged 
that  immediately  after  the  decease  the 
plaintiff  asked  the  superintendent  of  the 
nospital  for  his  body  and  sent  an  under- 
taker for  the  same  for  the  purpose  of 
interment,  but  the  hospital  refused  and 
neglected  to  then  deliver  the  body  to  her; 
that  the  superintendent  and  a  physician 
in  charge  of  the  hospital  asked  for  her 
consent  to  make  an  autopsy,  which  she 
expressly  refused  to  permit;  but  that 
thereupon  the  physician,  with  the  counte- 
nance and  approval  of  the  hospital  author- 
ities, caused  a  coroner  of  the  city  of  ^ew 
York  to  send  his  physician  to  the  hos- 
pital, and  there,  in  the  presence  of  the 
nospital  physician  and  several  surgeons, 
performed  an  autopsy  on  the  body  of  the 
deceased.  The  decision  of  the  lower  court 
holding  the  hospital  not  liable  was  re- 
versed. The  lower  court  proceeded  upon 
the  theory  that  there  was  no  evidence 
that  the  hospital  authorities,  or  those  for 
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whose  acts  the  corporation  was  respon- 
sible, performed  the  autopsy,  had  anything 
to  do  with  it,  or  were  responsible  for  it, 
except  so  far  as  the  board  of  health  and 
the  coroner's  office  were  informed  of  the 
death  of  the  patient  in  the  hospital* 
There  was  no  evidence  that  a  false  state- 
ment was  made  to  the  coroner  or  to  the 
board  of  health,  or  that  anything  wa» 
said  or  done  to  induce  the  public  authori- 
ties to  take  charge  of  the  case  or  perform 
an  autopsy,  and  the  court  states  that  the 
mere  fact  that  the  hospital  authorities 
informed  the  coroner  that  a  death  had 
taken  place  in  the  hospital  imposes  no 
liability  upon  the  hospital  for  the  act  of 
the  public  authorities  taken  upon  their 
own  responsibility  as  to  the  subsequent 
disposition  of  the  remains.  The  court 
of  appeals  does  not  consider  this  position. 
The  right  to  dissect  a  dead  body  is  gov- 
erned by  an  elaborate  statute  in  New 
York  which  is  held  to  determine  the  right 
of  the  coroner  as  to  making  autopsies. 

14  It  is  stated  in  Palenzke  v.  Bruninj^ 
(1900)  98  lU.  App.  644,  that  *'it  may 
well  be  questioned  whether  he  (the  cor- 
oner) has  authority  to  proceed  to  violate 
the  dead  body  by  an  autopsy,  without 
the  advisability  being  made  apparent  by 
some  preliminary  inquiry  of  the  jury.  If 
it  should  be  made  plain  upon  such  inquiry 
that  the  death  was  purely  from  accident 
or  natural  causes,  no  reason  for  an  au- 
topsy would  exist,  and  the  coroner  and 
his  assistants  would  have  no  more  right 
to  dissect  the  remains  against  the  wishes 
of  the  relatives  entitled  to  possession  of 
them,  than  any  mere  interloper.  If,  on 
the  other  hand,  it  became  apparent  on 
preliminary  inquiry  that  an  autopsy  was 
necessary  or  advisable  to  ascertain  the 
facts,  such  autopsy  would  no  doubt  be 
justified." 

The  power  of  a  coroner  to  order  a 
post  mortem  examination  is  discussed  in 
the  note  to  Young  v.  College  of  Physi- 
cians &  Surgeons,  31  L..R.A.  540. 

W  Palenzke  v.  Bruning  (111,)  supra,  hold- 
ing a  petition  in  an  action  against  the 
coroner,  a  physician,  and  an  undertaker, 
which  alleged  that  the  defendants  took 
the  body  of  the  deceased,  which  had  been 
prepared  for  burial,  from  the  parents*^ 
possession  against  the  will  of  the  latter, 
and  conducted  at  a  wholly  improper  time 
a  post  mortem  examination,  and  that 
they  wantonly  and  maliciously  cut  open, 
hacked,  tore  and  disfigured  the  body,  "be- 
spattering   the    clothing    and    the    house. 
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If  the  party  who  is  entitled  to  tbe 
body  conaente  to  the  autopey,  there  is  no 
liability  for  performing  the  same  in  the 
approved  and  usual  manner.  ^^  The  Iowa 
court,  in  discussing  the  effeet  of  consent, 
states  ^Hhat,  c<msent  being  given,  we 
think  it  must  be  held  to  imply  a  permis- 
sion to  the  surgeons  to  conduct  such  ex- 
amination in  the  approved  and  usual 
manner  practised  by  their  profession; 
and,  if  the  removal  of  some  of  the  organs 
for  microscopic  examination  was  neces- 
sary or  proper  to  effect  the  purpose  of  the 
post  mortem,  then  the  defendants  would 
not  be  guilty  of  an  actionable  wrong  in 
BO  doing,  unless  such  permission  was  ex- 
pressly withheld  at  the  time  the  consent 
to  open  the  body  was  given."  The  court 
then  states  that  the  plaintiff  had  not 
made  it  a  condition  of  her  consent  to  the 
autopsy  that  none  of  the  parts  should  be 
tcken  away,  but,  assuming  the  existence 


Of  such  a  condition,  states  that  ''the  con- 
dition that  none  of  the  parts  should  be 
taken  away  did  not  necessarily  prohibit 
the  taking  of  snch  parts  to  the  office  of 
the  surgeon  for  examination,  if  they 
were  duly  returned  and  replaced  for 
burial,  and  this  appears  to  have  been 
done.  .  .  .  There  is  no  indication  that 
the  surgeons  acted  otherwise  than  in  en- 
tire good  faith,  and  we  believe  their  acts 
in  the  premises  were  fairly  within  the 
scope  of  the  consent  which  plaintiff  con- 
cedes she  gave.''  But  where  the  person 
authorized  exceeds  his  authority,  there  is 
a  liability,  and  a  right  of  action  has  been 
held  to  exist  against  one  who,  on  being 
granted  permission  to  examine  the  stom- 
ach of  a  corpse,  removed  it  from  the 
body  and  refused  to  return  it  so  that  the 
body  had  to  be  buried  in  a  multilated 
condition.*^ 


furniture,  and  premises;  that  the  brain, 
liver,  and  spleen  were  removed,  and,  in 
the  presence  of  friends  and  relatives,  were 
conveyed  to  and  thrown  into  a  privy  or 
vater-closet."  The  court  states  that,  un- 
less a  sufficient  reason  existed  for  an  au- 
topgj,  there  was  no  right  to  make  one, 
and  if  such  reason  did  exist  the  parents 
were  entitled  to  the  whole  body,  even 
though  necessarily  disfigured,  unless  it 
proved  necessary  to  remove  and  preserve 
some  particular  organ  for  further  exam- 
ination as  to  whether  a  crime  had  been 
eommitted,  or  for  evidence. 


ifl  Winkler  v.  Hawkes  (1905)  126  Iowa, 
474,  102  N.  W.  418,  holding  that  there 
was  no  liability  on  the  part  of  the  sur- 
geon who  performed  the  autopsy  and  the 
undertaker  who  assisted  therein,  although 
parts  of  the  body  were  taken  to  the  ofiice 
of  the  surgeon,  but  were  immediately  re- 
turned upon  hearing  that  the  wife  of  the 
deceased  objected  thereto. 

"  Koerber  v.  Patek  (1905)  123  Wis. 
453,  68  L.R.A.   956,  102  N.   W.  40. 

W.  A.  E. 
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MILLARD  F.  McBRIDE 

V. 

JULIUS  CAMPREDON,  Appt. 
(—  N.  M.  — ,  171  Pac.  140.) 

Brcriier  —  imrchase  for  himself. 

1.  A  real  estate  broker,  after  finding  a 
prospective  purchaser  of  property  at  a  given 
price,  intrusted  to  him  for  sale,  cannot, 
without  disclosing  the  offer  to  his  principal, 
purchase  the  property  at  a  reduced  price 
and  sell  the  property  to  the  purchaser  at 
the  enhanced  price,  and  retain  the  profit  so 
realized. 

^w  other  oases,  see  Brokers,  11,  a,  in  Dig, 
l-5t  N.  8. 

Mortgage  —  purcliaae  by  mortgagee. 

2.  While  the  law  will  permit  a  mortgagee 

Headnotee  by  Robests,  J. 

Note.  ~  The  validity  of  a  conveyance  of 
<he  equity  of  redemption  by  the  mort- 
^gor  to  the  mortgagee  is  discussed  in 
the  annotation  in  L.R.A.1916B,  at  pages 
445  et  seq. 

I.R.A.1918D. 


to  purchase  the  equity  of  redemption  of  a 
mortgagor,  yet  to  give  validity  to  such  a 
sale  it  must  be  shown  that  the  conduct  of 
the  mortgagee  was  in  all  things  fair  and 
frank,  and  that  he  paid  for  the  property 
what  it  was  worth. 
For  other  oases,  see  Coniraots,  III,  tf»  Dig. 

(January  28,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Socorro  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  a  certain  amoimt  alleged  to  be 
due  from  defendant  by  reason  of  the  sale 
of  certain  ranch  pr<^erty  owned  by  plain- 
tiff.   Affirmed. 

The  faote  are  stated  in  the  opinion. 

Mr.  M.  C.  Splcet*,  for  appellant: 

The  relation  created  by  the  quitclaim 
deed  given  to  defendant  by  plaiaiiff  is  that 
of  mortgagor  and  mortgagee^  and  Buch  rela- 
tion is  not  a  tmat,  and  did  not  preclude 
defendant  from  becoming  the  purchaser  of 
the  proi>erty  conveyed  by  said  deed. 

27   Cye.  974;   More  v.  GalklsB,  95  CaL 
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435,  29  Am.  St.  Rep.  128,  30  Pac  682; 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637;  Chowing  v.  Cox,  11  Rand.  (Va.) 
306,  10  Am.  Dec.  530;  McVay  v.  Touftley, 
20  S.  D.  258,  129  Am.  St  Rep.  927/l05  N. 
W.  932;  2  Jones,  Mortg.  711,  712;  Peugh  ▼. 
Davisi,  96  U.  S.  332,  24  L.  ed.  775;  Slincy 
V.  Davis,   11   Colo.  App.  480,   53  Pac.  686 

The  mortgage  held  by  defendant  on  the 
ranch  property  of  McBride,  having  been 
created  by  a  deed  absolute  on  its  face,  the 
oral  transfer  to  defendant,  by  plaintiff  of 
his  equity  in  said  property  constitutes  a 
valid  transfer,  and  the  deed  carried  the  fee 
to  the  property. 

Southard  v.  Latham,  1$  N.  M.  503,  50 
L.R.A.(N.S.)  871,  138  Pac.  205;  WaUis  v. 
Mulligan,  20  N.  M.  328,  148  Pac.  500;  1 
Jones,  Mortg.  322 ;  Bazemore  v.  Mulling,  52 
Ark.  207,  12  S.  W.  474. 

Mr.  A.  R.  Macdonell  for  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  appellee  to  re- 
cover the  sum  of  $300  alleged  to  be  due 
from  appellant  by  reason  of  the  sale  of 
certain  ranch  property  owned  by  appellee. 
Trial  was  had  in  the  district  court  of 
Socorro  county,  and  the  court,  after  making 
certain  findings  of  fact  and  stating  conclu- 
sions of  law,  entered  its  judgment  for  $300 
in  favor  of  appellee  and  against  appellant, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

Appellant  has  stated  twelve  assignments 
of  error,  which  he  discusses  under  several 
different  points,  based  upon  findings  of  fact 
made  by  the  court,  and  requested  findings 
refused,  and  conclusions  of  law  stated.  It 
is  not  necessary  to  set  forth  in  detail  the 
points  discussed.  We  shall  state  the  facts 
as  they  appear  to  us  from  a  careful  review 
of  the  evidence,  and  apply  the  principles  of 
law  applicable  to  such  facts,  which,  when  so 
done,  will  dispose  of  all  meritorious  ques- 
tions presented  by  appellant.  The  facts  are 
as  follows: 

In  June,  1915,  appellee  was  the  owner  of 
a  possessory  right  to  certain  unsurveyed 
government  land,  together  with  improve- 
ments thereon.  At  this  time  he  was  in- 
debted to  the  Chambon  estate,  which  was 
operating  a  general  store  of  which  appel- 
lant was  the  general  manager.  Ap])ellan^ 
had  also  become  his  surety  on  certain  promis- 
sory notes  in  the  sum  of  $300  or  $400,  and 
appellee  also  owed  appellant,  individually, 
certain  sums  of  money.  The  total  indebted- 
ness owing  by  appellee  to  appellant,  and  for 
which  he  was  surety,  amounted  to  probably 
between  $1,000  and  $1,200.  To  secure  ap- 
pellant for  becoming  surety  on  the  notes  to 
the  bank  and  the  other  indebtedness  owing 


to  appellant  and  the  Chambon  estate,  ap- 
pellee executed  and  delivered  te  appellant 
a  quitclaim  deed  lor  his  posseesory  rights 
to  the  unsurveyed  government  land  and  to 
the  improvements  thereon  and  certain  per- 
sonal property.  At  the  time  of  making  the 
deed  appellant  gave  to  appellee  a  contract 
signed  by  him,  by  which  he  agreed  to  re- 
convey  the  premises  to  appellee  upon  the 
payment  of  the  indebtedness  secured  there- 
by within  one  year  from  the  date  of  the  exe- 
cution of  the  deed.  All  parties  agree  that 
the* deed,  while  absolute  on  its  face,  was,  in 
legal  effect,  a  mortgage. 

At  the  time  of  the  execution  of  the  deed 
appellee  says  in  his  testimony  that  appel- 
lt.nt  agreed  with  him  that  the  premises 
therein  described  were  of  the  value  of 
$2,500,  and  that  appellee  should  endeavor 
to  make  a  sale  of  the  same  for  such  sum,  and 
that  he  (appellant)  would  undertake  to 
assist  appellee  in  bringing  about  such  sale. 
That  he  so  agreed  to  undertake  to  assist 
appellee  in  making  the  sale  is  not  denied  by 
appellant  in  his  testimony. 

In  September  or  October  a  Mr.  Cox  was 
desirous  of  purchasing  a  place  for  a  cattle 
ranch.  He  had  had  some  conversation  with 
a  man  named  Taylor  prior  thereto  relative 
to  appellee's  ranch.  At  the  time  in  question 
a  certain  real  estate  agent  in  Socorro, 
named  Bunton,  had  made  an  agreement  with 
McBride,  appellee,  that  he  would  undertake 
to  find  a  purchaser  for  the  possessory  claim 
and  improvements  in  question.  Bunton  saw 
I  appellant  and  talked  with  him  relative  to 
'  his  agreement  with  McBride  to  find  a  piir- 
I  cliaser,  and  told  appellant  that  as  he  held 
the  legal  title  he  would  not  undertake  to 
find  a  purchaser  unless  appellant  would 
agree  to  pay  him  his  commission.  This,  be 
says,  appellant  agreed  to  do.  Thereafter 
Bunton  took  Cox  to  see  the  McBride  ranch 
and  improvements.  They  saw  appellee  and 
talked  with  him  about  the  sale,  and  offered 
him  $1,800  for  the  possessory  claim  and  im- 
provements, which  appellee  refused  to  ac- 
cept. Before  returning  to  Socorro  they 
visted  a  neighbor  of  appd lee's,  a  man  named 
Taylor.  Taylor  was  on  very  intimate 
terms  with  appellee,  and  told  Bunton  and 
Cox  that,  if  they  wanted  to  buy  the  ranch, 
they  should  let  him  buy  it  for  them.  lie 
said  he  thought  he  could  buy  the  ranch  far 
$1,800.  Either  at  Taylor's  \anch  or  after 
the  parties  reached  Socorro,  Cox  gave  a 
blank  check  to  Taylor,  signed  by  himself, 
with  instructions  to  fill  in  the  amount  of 
$200  and  the  name  of  the  payee  in  case  he 
wTis  able  to  buy  the  ranch  for  $1,800. 
Taylor  accompanied  Bunton  and  Cox  to 
Socorro,  and  Cox  and  Taylor  talked  to  ap- 
I  pellant  relative  to  the  proposed  purchase 
of   the   property   by   Cox.     Appellant    and 
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Taylor  went  to  the  McBride  place  to  see  him 
reiatiTa  to  the  tale  of  the  ranch.  While 
poe»ibly  there  is  no  direct  evidoioe  of  the 
fact  that  appellant  knew  that  Taylor  had 
the  bbok  ch^k  and  was  authoriMd  to 
pay  $1,800  for  the  poeaeeeory  claim  and 
improvenientB,  all  the  facts  and  cireumatan- 
res  in  evidence  go  to  show  that  he  had  such 
knowledge.  Taylor  and  appellant  failed  to 
find  McBride  at  home^  and  appellant  re- 
turned to  Socorro  with  inetruetions  to 
Taylor  to  see  appellee  at  <Mice,  and  tell  him 
that  appellajit  wae  willing  to  pay  him 
IU500  for  his  possessory  claim  and  im- 
provements.  Taylor  saw  appellee  and  in- 
formed him  of  appellant's  willingness  to  pay 
him  the  sum  of  $1,500  for  his  claim  and  im- 
provementa,  hot  did  not  tell  him  that  Cox 
was  willing  to  pay  $X»800  for  the  ranch,  or 
that  he  had  the  check  for  $200  with  which 
to  make  the  first  payments  Taylor  also  told 
appellee  that  it  was  to  his  interest  to  sell 
the  ranch  to  appellant;  that  if  he  did  not 
sell  it  at  that  time  a  judgment  owned  by  a 
man  named  Montoya  would  take  his  equity 
of  redemption;  and  Taylor  ako  made  other 
statements  to  him  relative  to  some  govern- 
ment scrip  which  he  had  purchased.  Appel- 
lee accompanied  Taylor  to  Socorro,  and  the 
tuo  men  visited  appellant,  and  appellant 
agreed  to  pay  appellee  the  sum  of  $1,500 
for  the  ranch  prtiperty,  deducting  from  such 
i-um  the  indebtedneess  secured  by  the  deed, 
and  to  pay  the. balance  in  cash.  Appellee 
agreed  to  accept  the  offer,  and  $50  was 
;>Mid  in  cash  at  that  time,  and  the  indebted- 
ness was  liquidated  by  appellant,  and  later 
the  balance  dne  appellee,  amounting  to  $300, 
^aa  paid  by  appellant  by  check.  No  new 
deed  was  executed  by  appellee,  but  it  was 
UfTied  between  the  parties,  orally,  that  th«.' 
equity  of  redemption  should  be  surrendered 
i>y  appellee,  and  that  the  former  deed  should 
pai4  fee  simple  title  to  appellant.  A  short 
time  afterwards  Taylor  delivered  to  appel- 
lant Cox's  check  for  $200,  and  later,  when 
Cox  returned  to  Socorro,  appellant  deliyered 
to  Uim  a  quitclaim  deed.  Cox's  wife  being 
named  as  grantee,  to  the  possessory  claim 
and  improvements,  and  received  from  Cox 
the  balance  of  the  purehase  price,  amount- 
ing to  $1,600.  Appellant  and  Taylor  divided 
the  profit  of  $300  equally.  Some  two  or 
three  months  later  appellee  discovered  the 
deception  that  had  been  practised  upon  him, 
and  instituted  this  action  to  recover  the 
lum  of  $300,  being  the  difference  in  amount 
between  the  sum  paid  by  appellant  and  the 
amount  for  which  appellant  sold  the  prem- 
ises. 

The  judgment  of  the  district  court  award* 
iog  appellee  a  recovery  of  said  sum  of  $300 
was  correct  upon  either  of  two  theories. 
When  appellant  undertook  with  appellee  at 

LR^\.iyi8D. 


the  time  of  the  execution  of  the  deed  in 
questioa  to  aasiat  appellee  in  nptking  a  sale 
of  the  premises,  the  relationship  of  prin- 
cipal and  agent  came  into  existence,  and  ap- 
pellant was  bound  to  observe  the  utmost 
good  faith  toward  hi«  principal  in  dealing 
with  the  property  in  question.  A  real  es- 
tate broker^  after  finding  a  prospective  pur- 
chaser  of  property  at  a  given  price,  intrust- 
ed to  hijn  for  sale,  cannot,  without  disclos- 
ing the  offer  to  his  principal,  purchase  the 
property  from  the  principal  at  a  reduced 
price  and  sell  the  property  to  the  purckaser 
at  the  enhsiioed  price,  and  retain  the  proht 
so  realised.  The  law  will  not  countenance 
such  a  breach  of  fair  dealing.  Craig  v. 
Parsons,  22  N.  M.  293,  101  Pac.  1117.  In 
2  C.  J.  706,  it  is  said:  '*As  a  general  rule 
an  agent  is  not  permitted  to  enter  into  any 
transaction  'vith  his  principal  on  his  own 
behalf  respecting  the  subject-matter  of  the 
agency,  unless  he  acts  with  entire  good  faith 
and  without  any  undue  influence  or  imposi- 
tion, and  makes  a  full  disclosure  of  all  the 
facts  and  circumstances  attending  the  trans- 
action." See  also  2  Mecfaem,  Ag|ency» 
§  2411. 

Here,  prior  to  the  transaction  in  question, 
appellant  had  refused  to  parehase  the  prop^ 
erty  from  appellee,  and  liad  stated  that  he 
did  not  want  it  at  any  price^  but  that  he 
would  help  appellee  sell  it,  and  apparently 
was  endeavoring  to  do  so,  because  he  agreed 
with  Bunton  that  he  would  pay  him  a  com- 
mission if  he  would  effect  a  sale.  When  he 
discovered,  however,  that  Cox  was  willing 
to  pay  $1,800  for  the  property,  and  that 
Taylor  had  in  his  possession  a  dieck  for 
$200  which  he  could  turn  over  to  appellant » 
and  thereby  assure  him  that  the  aale  would 
be  completed,  without  disclosing  the  facta 
to  his  principal,  he  induced  him  by  ques- 
tionable means  to  surrender  to  him  tho 
equity  of  redemption  for  the  sum  of  $1,500. 
Clearly  he  had  no  right  to  retain  the  profit 
under  the  principles  discussed. 

But  assuming,  for  the  sake  of  argument, 
that  appellant  was  not  the  agent  of  ap- 
pellee, and  that  the  principle  applicable  to 
such  relationship  did  not'  apply,  yet  the 
judgment  of  tlie  court  is  nevertheless  sus- 
tainable. Appellee  was  induced  to  surren- 
der to  appellant  his  right  of  redemption  to 
the  property  in  question  by  undue  influence 
and  by  unconscionable  advantage  taken  of 
appellee  by  appellant.  Taylor  was  intrust- 
ed by  appellant  with  the  duty  of  communi- 
cating to  appellee- his  offer  of  $1,500  aad  in* 
ducing  the  appellee  to  accept  the  oAer,  with 
an  understanding  between  Tayfor  aad  appel- 
lant that  they  would  divide  the  profits 
should  they  succeed  in  inducing  appellee  to 
surrender  his  equity  of  redemption.  Taylor 
represented  to  appellee  that,  unless  he  sold 
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to  appellant  at  once  at  the  price  offered,  he 
"would  lose  his  equity  of  redemption  under 
a  judgment  which  had  either  been  taken  or 
was  about  to  be  taken  against -him;  also 
that  he  might  have  trouble  with  the  United 
States  government,  or  other  parties,  orer 
some  scrip  transaction.  While  the  law  will 
permit  a  mortgagee  to  purchase  the  equity 
of  redemption  of  a  mortgagor,  yet  to  give 
validity  to  such  a  sale  it  must  be  shown 
that  the  conduct  of  the  mortgagee  was  in 
all  things  fair  and  frank,  and  that  he  paid 
for  the  property  what  it  was  worth.  As 
stated  in  Villa  v.  Rodriguez  (Alexander  v. 
Rodriguez)  12  Wall.  323,  20  L.  ed.  406: 
"He  must  hold  out  no  delusive  hopes;  lie 
must  exercise  no  undue  influence;  he  must 
take  no  advantage  of  the  fears  or  poverty 
of  the  other  party.  Any  indirection  or 
obliquity  of  conduct  is  fatal  to  his  title. 
Every  doubt  will  be  resolved  against  him. 
Where  confidential  relations  and  the  means 
of  oppression  exist,  the  scrutiny  is  severer 
than  in  cases  of  a  different  character.  The 
form  of  the  instruments  employed  is  imma- 
terial.  That  the  mortgagor  knowingly  sur- 
rendered and  never  intended  to  reclaim  is  of 
no  consequence.  If  there  is  vice  in  the 
transaction,  the  law,  while  it  will  secure  to 
the  mortgagee  his  debt,  with  interest,  will 
compel  him  to  give  back  that  which  he  has 
taken  with  unclean  hands.  Public  policy, 
sound  morals,  and  the  protection  due  to 
those  whose  property  is  thus  involved,  re- 
quire  that  such  should  be  the  law.*' 

See  also  Wagg  v.  Herbert,  19  Okla.  525, 
P2  Pac.  250;  27  Cyc.  1374.  In  the  case  of 
Cassem  v.  Heustis,  201  III.  208,  94  Am.  St. 
Rep.  160,  66  N.  E.  283,  the  court  said: 
'^This  court  has  held,  it  is  true,  that,  where 
an  absolute  deed  of  land  is  given  as  secur- 
ity for  an  indebtedness,  a  bona  fide  agree- 
ment may  be  made  Ijetween  the  mortgagee 
and  the  mortgagor,  by  the  terms  of  which 
the  equity  of  redemption  of  the  mortgagor 


may  be  extinguished  and  the  entire  estate 
vested  in  the  mortgagee,  but  such  an  agree- 
ment for  the  extinguishment  of  the  equity 
of  redemption  will  never  be  sustained  un- 
less the  transaction  is  fair'^and  unaccom- 
panied by  any  oppreasion  or  fraud  or  undue 
influence.  A  court  of  equity  will  never 
allow  the  mortgagee  to  avail  himself  of  his 
position  to  obtain  an  advantage  over  the 
mortgagor  by  securing  such  an  agreement 
for  the  vesting  of  the  entire  estate  in  him- 
self. Contracts  between  the  mortgagor  and 
mortgagee  for  the  purchase  or  extinguish- 
ment of  the  equity  of  redemption  are  always 
regarded  with  jealousy  by  courts  of  equity. 
West  V.  Reed,  65  III.  242;  Seymour  v. 
Mackay,  126  III.  341,  18  N.  E.  552;  Scanlan 
V.  Scanlan,  184  111.  680,  25  N.  E.  652.  In 
order  to  determine  whether  such  a  contract 
for  the  extinguishment  of  the  equity  of  re- 
demption, if  it  exists,  is  or  is  not  fair  and 
just  to  the  mortgagor,  the  relations  between 
the  parties  will  be  inquired  into.  Sutphen 
V.  Cushnian,  35  111.  186;  Conant  v.  Rise- 
borough,  139  111.  390,  28  N.  E.  789;  Burton 
V.  Perry,  146  111.  71,  34  N,  E.  60." 

See  also  Lynch  v.  Ryan,  132  Wis.  271,  111 
X.  W.  707,  112  X.  W.  427.  In  this  caae 
appellant  having  parted  with  the  legal  title, 
and  the  purchaser  not  having  notice  of  the 
fraud  practised  upon  appellee,  clearly  ap- 
pellant is  liable  to  appellee  for  the  profits 
realized  by  him  in  the  transaction. 

For  the  reasons  stated,  the  judgment  of 
the  court  awarding  appellee  a  recovery  of 
the  profits  made  by  appellant  was  right, 
and  its  judgment  will  be  affirmed;  and  it 
is  so  ordered. 

Parker,  J.,  concurs.  Hanna^  Ch.  J.,  be- 
ing absent,  did  not  participate. 

Petition  for  rehearing  denied  March  2, 

1918. 


CALIFORNIA  SUPREME  COURT. 

(Department  No.  2.) 
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ADOLPH    KUTNER    COMPAXY    et    al., 

Respts. 

(—  Cal.  — ,  171  Pac.  424.) 

Easement  —  stairway  -*  destruction  of 
bnildlng  «—  effect. 

A  grant  of  an  easement  in  a  stairway 

Note.  —  For  destruction  of  building  as 
terminating  easement  therein  other  than  of 
support,  see  annotation  following  this  case, 
post,  413. 
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leading  from  a  street  to  the  second  story 
of  a  building  to  the  owner  of  a  building  on 
the  adjoining  lot,  his  heirs  and  assigns  for- 
ever, does  not  survive  the  destruction  of  the 
building  of  which  the  stairway  is  a  part. 
For  other  oases,  see  Easements,  V,  in  Dig, 
1-52  2s\  8, 

(February  23,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fresno  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  quiet  title  to  an  alleged 
easement  on  land  adjoining  plaintiff's  prop- 
erty, which  was  owned  by  defendants. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
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Messrs*  Wise  &  O* Connor  for  appellant. 

Messrs.  Barbovr  St  Gftshln,  for  respond- 
ents: 

The  mere  fa«t  that  the  agreement  refers 
to  the  right  granted  by  G-rady  to  Eliza  Ruth 
as  an  '^easement"  does  not  mean  that  an 
interest  in  the  land  was  conveyed. 

Cook  V.  Chicago,  B.  &  Q.  R.  Co.  40  Iowa, 
4o6;  Hahn  v.  Baker  Lodge,  21  Or.  30,  13 
L.R.A.  158,  28  Am.  St  Rep.  728,  27  Pao. 
166;  Bonney  v.  Greenwood,  96  Me.  335,  62 
Atl.  786;  Douglas  t.  Coonley,  84  Hun,  168, 
32  X.  Y.  Supp.  444 ;  Jackson  v.  TruUinger, 
9  Or.  393;  Ritger  v.  Parker,  8  Cush.  145, 
54  Am.  Dec.  744;  Warner  v.  Rogers,  23 
Minn.  34;  Shirley  v.  Crabb,  138  Ind.  200, 
46  Am.  St.  Rep.  376,  37  N.  E.  130. 

That  the  right  of  way  granted  to  Mrs. 
Ruth  was  granted  to  her  heirB  and  assigns 
forever  does  not  imply  that  an  interest  in 
the  soil  was  thereby  conveyed. 

Douglas  V.  Coonley,  84  Him,  158,  32  N. 
V.  Supp.  444;  Bonney  v.  Greenwood,  96  Me. 
335,  52  Atl.  788;  Thorn  v.  Wilson,  110  Ind. 
325,  59  Am.  Rep.  209,  11  N.  E.  230. 

Nothing  can  be  taken  by  implication  to 
justify  the  construction  that  an  interest  in 
the  real  property  wa«  intended  to  be  con- 
veyed. 

Hahn  v.  Baker  Lodge,  21  Or.  30,  13  L.R.A. 
158,  28  Am.  8t.  Rep.  723,  27  Pac.  166 ;  Thorn 
V.  Wilson,  supra;  Winton  v.  Cornish,  5  Ohio, 
4T7;  Kerr  v.  Merchants  Exch.  Co.  3  Edw. 
Ch.  315;  Rowan  v.  Kelsey,  4  Abb.  App.  Dec. 
127;  Bartlett  v.  Peaslee^  20  N.  H.  547,  51 
Am.  Dec.  242 ;  Jones,  Easements,  838 ;  Shir- 
ley V.  Crabb,  138  Ind.  200,  46  Am.  St.  Rep. 
376,  37  X.  E.  130;  Bonney  v.  Greenwood,  96 
Me.  335,  52  Atl.  786 ;  Bowhay  v.  Richards, 
19  L.R.A.(N.S.)  883,  and  note,  81  Neb.  764, 
116  N.  W.  677 ;  Allen  v.  San  Jose  Land  ^ 
Water  Co.  92  Cal.  139,  15  L.R.A.  93,  28  Pac. 
215;  Merritt  v.  Parker,  1  N.  J.  L.  460. 

Melvin,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  defendants'  demurrer  to  the 
complaint  was  sustained  without  Icaive  to 
uiend,  and  judgment  was  accordingly 
entered. 

PlaintifT  sought  by  this  action  to  quiet 
title  to  an  alleged  easement  on  the  land 
adjoining  her  property  which  was  owned  by 
the  defendants ;  for  an  injunction  to  restrain 
defendants  from  interfering  with  plaintiff's 
U9e  of  the  said  easement ;  for  damages ;  and 
for  other  relief.  The  essential  facts  set 
forth  in  the  complaint  are  as  follows:  In 
1885  W.  D.  Grady  was  the  owner  of  lots 
27,  28,  and  29  of  block  72  of  the  city  of 
Fresno.  Defendants  herein  are  his  succes- 
sors in  interest.  On  the  Grady  property 
wa8  a  building  and  at  one  end  of  the  build- 
ing nearest  to  lot  80  was  a  stairway  ex- 


tending Irom  the  street  to  the  second  story 
of  said  bailding.  Eliza  Rutii  desired  to  pur- 
chase a  part  of  lot  30  in  blodc  72,  adjoining 
the  property  of  W.  D.  Grady,  and  belonging 
to  his  infant  son.  On  February  6,  1886» 
Mr.  Grady  and  Mrs.  Ruth  entered  into  an 
agreement  whereby  said  Grady  did  '^grant, 
bargain,  sell,  and  confirm  unto  said"  Eliza 
Ruth,  anid  to  her  heirs  and  assigns  forever, 
"a  right  of  way  in,  over,  down»  and  up 
said  stairway  on  said  lot  29  in. said  block 
72."  Eliaa  Ruth  purchased  the  part  of  lot 
30  adjoining  lot  29,  erected  a  building  there* 
on  in  accordance  with  the  terms  of  the  writ- 
ten agreement,  made  a  doorway  opening 
from  her  building  onto  the  stairway  in  ques- 
tion, and  she  and  her  tenants  used  the  said 
stairway  from  that  time  until  the  year 
1915,  when  the  Grady  building  was  de- 
stroyed by  fire.  Defendants  are  about  to 
erect  upon  their  property  a  one-story  baild- 
ing, msiking  no  provision  for  Uie  restoration 
of  the  destroyed  stairway. 

It  is  agreed  by  counsel  on  both  sides  that 
that  is  just  one  question  involved  in  this 
case,  namely:  Did  W.  D.  Grady,  by  the  in- 
strument referred  to,  grant  to  Eliza  Ruth 
any  estate  in  the  land  ?  In  order  to  discuss 
this  question  it  will  be  necessary  to  quote 
the  essential  parts  of  the  writing  made  by 
Mr.  Grady  and  Mrs.  Ruth.  By  the  terms 
of  this  writing  Mr.  Grady,  party  of  the  first 
part,  ''does  hereby  grant,  bargain,  sell,  and 
confirm  unto  said  party  of  the  second  part 
[Mrs.  Ruth],  and  to  her  heirs  and  assigns 
forever,  a  right  of  way  in,  over,  down,  and 
up  said  stairway  hereinbefore  described  on 
said  lot  29  in  said  block  72  as  aforesaid; 
for  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  and  her  and  their  serv- 
ants and  tenants,  at  all  times  freely  to  pass 
and  repass,  on  foot  or  otherwise,  from  said 
public  street  in  said  town  of  Fresno  to  the 
landing  of  said  stairway  in  the  second  story 
of  said  brick  building  of  said  party  of  the 
first  part  and  from  said  landing  to  the  said 
public  street  as  aforesaid;  the  said  stair- 
way being  of  the  width  of  5  feet  and  run- 
ning from  said  I  street  to  the  second  story 
of  said  brick  bvilding  belonging  to  the  said 
party  of  the  first  part  as  aforesaid,  and  the 
said  way  shall  be  forever  of  the  dimensions 
as  aforesaid." 

The  closing  paragraph  of  the  instrument 
is  as  follows:  "To  have  and  to  hold  said 
easement  and  privilege  to  the  said  party 
of  the  second  part,  her  heirs  and  assigns, 
forever,  as  appurtenant  to  said  lot  30  in 
said  block  72." 

Appellant  insists  that  an  easement  was 
granted  for  the  following  reasons:  First, 
the  agreement  refers  to  the  ri^t  granted  by 
Grady  to  Mrs.  Ruth  as  an  easement;  second, 
the  grant  is  in  terms  to  her  heirs  and  w^ 
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signb  forever;  third,  tke  habendum  d&use 
states  that  she  is  "to  have  and  to  hold  said 
easement  and  privilege  to  the  said  party  of 
the  second  part,  her  heirs  and  assigns,  for- 
ever, as  appurtenant  to  said  lot  30  in  block 
72;"  and,  fourth,  it  is  contended  that  the 
form  of  the  entire  instrument,  which  ap- 
pears to  be  most  carefully  drawn,  permits 
of  but  one  interpretation,  and  that  is  that 
a  grant  of  an  interest  in  the  land  was  in- 
tended. While  it  is  true  that  the  right 
granted  is  referred  to  in  the  document  as  an 
easement,  respondent  cites  authority  to  the 
effect  that  the  words  "easement''  and 
"license''  are  used  indiscriminately  even  by 
courts,  and  that  in  interpreting  documents 
of  this  kind  courts  look  to  the  intent  of  the 
parties  rather  than  to  the  mere  choice  of 
words.  As  was  said  in  Cook  v.  Chicago,  B. 
&  Q.  R.  Co.  40  Iowa,  451-466:  "The  dis- 
tinction between  a  license  and  an  easement 
is  oftentimes  very  subtle  and  difficult  to  dis- 
cern." 

But,  by  whatever  name  we  may  call  the 
right  granted  by  the  instrument  in  ques- 
tion, it  is  clear  that  the  parties  to  the 
contract  did  not  intend  to  convey  any  inter- 
est in  the  land  bevond  that  which  was  neces- 
sary  for  the  maintenance  of  the  stairway 
during  its  existence.  We  are  convinced  that 
upon  the  destruction  of  the  building  the 
right  of  the  plaintiff  to  the  use  of  defend- 
ants' property  ceased.  The  authorities  am- 
ply sustain  this  conclusion.  Mr.  Leonard  A. 
Jones,  in  his  treatise  on  Easements,  at 
§  838,  uses  the  following  language:  "An 
ea^oment  in  a  building  is  extinguished  by 
the  destruction  of  the  building,  so  that  there 
is  nothing  upon  which  it  can  operate*  An 
easement  is  an  interest  in  real  estate,  and 
survives  the  destruction  of  a  part  of  the 
servient  estate  when  there  is  anything  re- 
maining upon  which  the  dominant  estate 
may  operate.  If  the  right  is  a  mere  license, 
the  fact  of  destruction  is  not  material,  since 
the  denial  of  the  right  works  a  revocation; 
there  being  no  such  right  as  a  license  not 
subject  to  revocation  and  falling  short  of 
an  easement.  But  a  reservation  on  the  sale 
of  half  a  lot  improved  by  a  double  build- 
ing, of  a  right  of  way  over  the  stairways 
of  the  other  half,  such  as  would  be  neces- 
sary to  the  proper  use  of  the  second  story, 
does  not  create  an  interest  in  the  soil  which 
survives  the  destruction  of  the  building." 

In  support  of  his  text  he  quotes  Shirley  v. 
Crabb,  188  Ind.  200-204,  46  Am.  St.  Rep. 
376,  37  N.  E.  130.  Another  oft-quoted  au- 
thority which  sustains  respondents'  position 
is  Hahn  v.  Baker  Lodge,  21  Or.  30,  13  LJEt.A. 
168,  28  Am.  St.  Rep.  723,  27  Pac.  166.  De- 
fendant in  that  case  owned  a  lodge  hall  in 
plaintiff's  building,  and  as  appurtenant 
thereto  possessed  an  easemeilt  to  a  means 


of  ingress  and  egress.    The  building  was  de- 
stroyed by   lire,  and  subsequently  deleud- 
ant  undertook  to  exercise  its  supposed  right 
of  rebuilding  the  walls  for  the  purpose  of 
reconstructing  an  upper  story  and  recreate 
ing  a  middle  room  in  place  of  the  one  de- 
stroyed by  fire.    It  was  held  that  under  the 
language  of  the  grant  to  the  defendant  no 
interest  in  the  property  was  given,  and  that 
upon  the  loss  of  the  building  the  right  to 
maintain  the  room  vanished.   Regarding  the 
easement,  the  court  spoke  as  follows:    "The 
remaining  question  is  whether  the  easement 
for  the  purpose  of  ingress  and  egress  was 
extinguished  by  the  destruction  of  the  build- 
ing.    The  facts  show  that  such  easement 
was  granted  for  the  particular  purpose  of 
affording  ingress  and  egress  to  the  building. 
Without  it  the  principal  thing   (the  room 
granted)    would  be  practically  useless.     It 
was  essential  and  necessary  for  the  enjoy- 
ment of  the  room,  and  was  granted  on  ac- 
count of  it.    Nor  is  it  of  any  use,  within  the 
purposes  of  the  grant,  without  the  existence 
of  the  room.    In  such  case  the  general  rule> 
as  stated  by  Mr.  Washburne,  is  that,  if  an 
easement  for  a  particular  purpose  is  grant- 
ed, when  that  purpose  no  longer  exiats,  thei-e 
is  an  end  of  the  east'ment.'     Washb.  Ease- 
ments,   654,    657.      When    the    reason    and 
necessitv  for  the  easement  ceased,  within  the 
intent  for  which  it  was  granted,  aa  it  did 
when  the  building  was  destroyed  by  fire,  it 
would  logically  result  there  was  an  end  of 
the  easement." 

In  Douglas  v.  Coonley,  84  Hun,  168,  32 
N.  Y.  Supp.  444,  the  conveyance  imdcr  dis- 
cussion granted,  sold,  and  conveyed  to  Mar- 
garet A.  Cantwell,  her  heirs  and  assigns, 
the  right  of  way  to  pass  and  repass  up  and 
down  the  passageway  or  stairway  between 
the  store  owned  by  said  Margaret  A.  Cant- 
well  and  that  of  the  grantors.    The  appellate 
division  of  the  supreme  court  held  that  the 
easement   continued   only    so    long    as    the 
building  of  which  the  stairway  was  a  part 
existed,  and  that  It  ceased  with  the  destruc- 
tion o!  the  building.     In  that  caae  it  ap- 
peared, however,  that  the  building  had  beea 
reconstructed  upon  exactly  the  same  lines 
as  its  predecessor,  and  the  court  of  appeals 
reversed  the  judgment,  holding  that  under 
the  peculiar  circumstances  of  i)Di<^  caae  the 
easement    had    been    revived.      Douglas    v. 
Coonley,  156  N.  Y.  621,  66  Am.  St.   Rep. 
680,  51  N.  £.  283.    That  decision,  however^ 
is  authority  in  favor  of  respondents,  posi- 
tion in  the  case  at  bar.     In  the  very  able 
opinion  by  Mr.  Chief  Justice  Parker  the  fol- 
lowing language  is  used:     "The  appellate 
division  regarded  the  case  as  controlled  by 
Heartt  v.  Kruger,  121  N.  Y.  386,  9  L.R.A. 
136,  18  Am.  St.  Bep.   829,  24  N.   £.    841. 
That  caoe  is   certainly  authority   for    the 
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proposition  that  tkeee  plaiatalTs  hAd  nc 
right  to  infiist  upon  a  reeonstrttction  et 
the  party  wall  or  of  the  atairway.  The 
buildings  having  been  destroyed  without 
fault  on  the  part  of  the  defendants,  it  was 
their  right  thereafter  to  make  such  use  of 
the  land  as  shouhl  seem  to  them  most  con- 
ducive to  their  interests;  they  could  not 
br  their  own  act  affect  the  plaintiffs'  ease- 
ment, but  an  outside  force  beyond  the  defend- 
ants' control  having  destroyed  the  buildings 
and  the  major  part  of  the  party  wall,  it 
vas  within  their  power  thereafter  to  so 
u.^  the  land  that  the  plaintiffs'  easementa 
should  not  be  revived-  Had  they  done  80»  a 
situation  would  have  been  presented  with- 
in the  doctrine  of  Heartt  v.  Krugier,  supra." 

It  is  to  be  noted  that  the  terms  of  the 
grant  in  the  Coon  ley  Case  and  those  of  the 
writing  in  the  case  l)efore  us  are  very  sim- 
ilar. Plaintiff's  predecessor  in  this  case  was 
granted  "a  right  of  way  in,  over,  down,  and 
up  said  stairway/'  While  there  was  a  cove- 
nant for  maintenance  of  the  stairway  at  tlie 
width  indicated,  there  was  no  agreement  to 
rebuild  in  case  of  its  destruction,  and  there 
can  be,  we  think,  no  rational  doubt  that 
the  parties  had  not  in  contemplation  tlie 
grant  of  any  interest  in  the  real  property 
as  difttinguished  from  the  stairway  itself. 

The  use  of  tlie  word  **forever"  in  coinnec- 
tion  with  the  words  "heirs  and  assigns" 
adds  no  particular  strength  to  plaintiff's 
position.  Doubtless  that  word  would  be- 
come highly  significant  if  defendants  had 
reconstructed  the  building  on  its  former 
lines  without  building  a  stairway  similar  to 
the  one  destroyed  by  fire.  But  in  the  pres- 
ent state  of  facts  the  word  "forever''  does 
not,  as  we  have  indicated,  assist  plaintiff 
materially.  Nor  is  the  appurtenance  made 
a  perpetual  adjunct  to  the  soil  merely  be- 
cause it  is  specified  as  an  appurtenance  in 
the  grant.  An  appurtenanoe  does  not  re- 
main a  servitude  for  all  time,  but  only  dur- 
ing the  existence  of  the  servient  tenennnt. 


'.Vher*  a  mere  right  to  me  a  part  of  a  build- 
ing is  granted,  no  proprietary  interest  in 
the  land  k. conveyed,  and  upon  this  principle 
it  has  been  held  that  one  to  whom  is  grant- 
ed the  right  to  construct  a  second  story 
upon  a  building  "to  have  and  to  own  said 
second  story"  for  his  use  perpetually  does 
not  thereby  acquire  any  proprietary  inter- 
est in  the  freehold  of  which  such  second 
story  becomes  a  part.  Thorn  ▼.  Wilson,  110 
Ind.*  325,  59  Am.  Rep.  200,  11  N.  £.  230. 
Generally  speaking,  the  right  to  the  use  of 
a  particular  part  of  a  building  for  any 
special  purpose  by  the  owner  of  adjacent 
property  terminates  with  the  destruction  of 
the  building,  and  the  courts  will  only  hold 
otherwise  in  cases  where  a  different  inten- 
tion is  plainly  manifested  by  the  language 
o£  the  grant.  For  example,  the  right  to  the 
use  of  a  wall  on  a  neighbor's  property  ends 
when  the  building  of  which  the  wall  is  a 
part  is  destroyed  bv  Are.  Bowhay  v.  Rich- 
ards, 81  Neb.  7d4',  10  L.R.A.(N.S.)  883, 
119  N.  W.  677.  And  the  supreme  court  of 
New  Hampshire  has  held  that  the  grantee 
of  a  right  to  grind  at  a  corn  mill  cannot 
maintain  an  action  against  one  owning  the 
mill  for  not  keeping  it  in  repair  Bartlett 
V.  Peaslee,  20  N.  H.  547,  61  Am.  Dec.  242 
It  is  unnecessary  to  multiply  authorities 
upon  this  point. 

As  we  are  convinced  by  an  examination 
of  the  instrument  pleaded  by  plaintiff  that 
the  intent  of  tlie  parties  thereto  was  that 
the  easement  over  the  stairway  should  be  en- 
joyed only  while  the  building  existed  in  its 
then  present  form,  we  agree  thoroughly  with 
the  conclusions  reached  by  the  Superior 
Court. 

The  judgment  is  affirmed. 

We  concur:  Wlllmr,  J.;  Victor  E. 
ShaiT,  Judge  pro  tem. 

Petition  for  rehearing  denied  March  26, 
1018. 
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For  effeet  of  destruction  of  bnildiiig 
to  terminate  adjoining  owner's  easement 
of  support,  see  the  notes  in  19  L.B.A. 
(N.S.)  883,  and  46  L.R.A.(N.S.)  1021. 
For  the  subject  of  rights  of  different 
owners  of  the  lower  and  upper  parts  of 
a  building  to  compel  repair,  ete.,  see  the 
note  to  Jackson  y.  Bmns,  3  IaR.A. 
(X.S.)  510.  Per  rights  of  pew  holders 
generally,  see  the  note  in  22  L.R.A.  206. 
For  enjoining  destruction  of  pews,  see 
the  note  in  3  L.R.A.(N,S.)  871.  For 
change  in  character  or  use  of  dominant 
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tenement  as  affecting  easement,  see  the 
note  in  L.R.A.1917A,  628.  For  duty  oi 
owner  of  servient  tenement  to  maintain 
and  protect  easement,  in  general,  see  the 
note  in  15  L.R.A.(N.S.)  992. 

It  will  be  seen  that  in  general  an  ease- 
ment in  a  building,  but  not  in  the  soil,  is 
extinfi^ished  by  the  destruction  of  the 
building  by  fire ;  but  that  if  a  new  build- 
ing is  biiilt,  similar  to  the  old,  the  courts 
are  not  entirely  agreed  as  to  revivorship 
of  the  easement. 

An  easement  to  use  a  stairway  in  an- 


41^      ANNO.— DESTRUCTION  OF  BUILDING— TERMINATING  EASEMENT. 


other's  building  does  not  eurviye  the  de- 
struction of  that  building  by  fire. 
CoHBN  V.  Adolph  Kutker  Co.  ante,  410 ; 
Shirley  v.  Crabb  (1894)  138  Ind.  200,  46 
Am.  St.  Rep.  376,  37  N.  E.  130 ;  Bonney 
V.  Greenwood  (1902)  96  Ma.  335,  52  Atl. 
786;  Brechet  v.  Johnson  Hardware  Co. 

—  Minn.  — ,  L.R.A.— ,  — -,  166  N.  W. 
1070.  The  reason  is  that  the  easement 
is  only  in  the  building,  and  not  in  the 
soil. 

-  In  Breehet  v.  Johnson  Hardware  Co. 
(Minn.)  supra,  there  was  a  lease  of  ac- 
cess to  and  the  right  to  use  a  stair- 
way and  passageway  for  ninety-nine 
years,  the  lessor  covenanting  to  keep 
them  in  good  condition  at  all  times  dur- 
ing the  term,  and  that  after  the  lessor's 
building  was  destroyed  by  fire  he 
constructed  a  new  building  with  the 
stairway  in  the  same  place,  but  pre- 
vented its  use  by  the  lessee.  It  was  held 
that  he  had  the  right  to  do  so.  The  court 
pointed  out  that  the  word  ^^easement"  did 
not  appear  in  the  lease,  but  held  that  if 
the  right  was  an  easement  in  the  build- 
ing, it  was  not  one  in  the  land. 

Compare  as  to  revivorship  Douglas  v. 
Coonley  (1898)  156  N.  Y.  521,  66  Am.  St. 
Rep.  580,  51  N.  E.  283,  reversing  (1895) 
84  Hun,  158,  32  N.  Y.  Supp.  444,  which 
is  sufficiently  dealt  with  in  Cohek  v. 
Adolph  Kutner  Co;  Hottell  v.  Farmers' 
Protective  Asso.  (1898)  25  Colo.  67,  71 
Am.  St.  Rep.  109,  53  Pac.  327,  infra ;  and 
Pearson  v.  Matheson  (1915)  102  S.  C. 
377,  86  S.  E.  1063,  infra. 

In  Bonney  v.  Greenwood  (1902)  96  Me. 
335,  52  Atl.  786,  supra,  it  was  held  that 
while  the  right  to  use  a  stairway  and 
hall  had  been  extinguished  by  a  fire 
destroying  the  buildings,  in  any  event  the 
matter  was  settled  by  a  subsequent 
agreement  after  the  fire,  and  by  the  con- 
duct of  the  parties  thereunder,  although 
such  agreement  related  to  a  party  wall. 

So,  the  ownership  of  a  room  in  an- 
other's house  does  not  survive  the  de- 
struction of  the  house  by  fire.  Hahn  v. 
Baker  Lodge  (1891)  21  Or.  30,  13  L.R.A. 
158,  28  Am.  St.  Rep.  723,  27  Pac.  166, 
which  is  sufficiently  referred  to  in  the 
opinion  in  Cohen  v.  AdoIjPH  Kutner  Co., 
except  that  it  may  be  said  that  it  is 
stated  in  the  court's  opinion  in  the  Hahn 
Case  that  ''the  defendant  had  granted 
to  it  what  was  known  and  styled  as  the 
middle  room  of  the  upper  story  of  the 
building  and  an  easement  of  ingress  and 
egress." 

In  Thorn  v.  Wilson  (1886)  110  Ind. 
325,  59  Am.  Rep.  209,  11  N.  E.  230,  it 
was  held  that  the  plaintiffs  were  not  the 
owners  of  real  estate,  where  their  grant- 
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ors  were  allowed  to  build  and  complete 
a  second  story  on  the  top  of  the  first 
story  of  a  house,  "to  have  and  own  said 
second  story  of  said  building  for  the  use 
of  the  parties  of  the  second  part  per- 
petually; also,  a  stairway  in  the  south- 
west corner  of  said  building,  4  feet 
wide."  The  court  said:  "It  is  quite 
clear  that  if  the  building  should  be  to- 
tally destroyed  the  rights  of  the  appel- 
lants,  and  of  their  grantors  as  well,, 
would  at  once  terminate." 

But  in  Pearson  v.  Matheson  (1915) 
102  8.  C.  377,  86  S.  E.  1063,  it  was  held 
that,  under  the  agreements  of  the  parties,, 
the  right  survived  the  destruction  of  the 
buildings  by  fire.  There  a  deed  confined 
the  grantee's  tenure  to  the  soil  of  the  lot 
granted  and  14  feet  above  it,  and  re- 
served to  the  grantor  the  use  of  all  the 
space  which  lay  above  the  14-foot  line 
parallel  to  and  above  the  soil;  the  par- 
ties contracted  in  writing  "that  in  case 
said  building  is  destroyed  by  fire  that  all 
the  walls  as  aforesaid  shall  be  forthwith 
rebuilt  within  twelve  months  from  the 
date  of  said  fire,  and  the  expenses  inci- 
dent to  the  erection  and  rebuilding  of 
the  aforesaid  wall  shall  be  upon  the  same 
terms  and  conditions  as  herein  stip- 
ulated;" and  a  later  contract  gave  to  the 
grantee  and  his  assigns  the  right  to  let 
skylights  into  the  roof  over  his  building ; 
a  fire  destroyed  the  buildings  and  th& 
grantor  and  the  assignee  of  the  grantee 
rebuilt  the  same.  It  was  held  that  such 
assignee  had  a  right  to  have  the  skylights 
open  into  the  roof  of  his  building. 

As  to  the  right  of  a  part  owner  of  a 
double  house  to  damages  for  loss  of  shel- 
ter owing  to  the  failure  of  the  other  own- 
er to  repair,  there  are  three  cases  in 
Massachusetts  leaving  the  matter  in  a 
somewhat  indefinite  situation. 

In  Adams  v.  Marshall  (1885)  138 
Mass.  228,  52  Am.  R«p.  271,  it  was  held 
that  the  grantor  could  maintain  an  ac- 
tion for  the  loss  of  support  and  shelter 
against  the  grantee  where  the  grantor 
had  conveyed  land  to  the  grantee,  the 
line  running  through  a  barn,  and  the 
grantee  had  removed  his  part  of  the  barn. 
The  court  observed  that  the  grantor 
could  not  have  compelled  the  grantee 
to  permit  his  end  of  the  bam  to  remain 
as  it  was. 

But  in  McKenna  ▼.  Eaton  (1902) 
182  Mass.  346,  94  Am.  St.  Rep. 
661,  65  N.  E.  382,  it  was  held  that  the 
owner  of  one  half  of  a  double  house  in 
a  city  could  not  recover  of  the  other 
owner  for  loss  of  shelter  and  support 
when  the  defendant  had  pulled  down  his 
half  on  order  of  the  board  of  health. 
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In  Pieroe  v.  Dyer  (1872)  109 
374)  12  Am.  Rep.  716,  the  plaintiffs  al- 
leged that  they  and  the  defelulant  ^ere 
the  owneiB  of  adjoining  houaee  which 
were  built  originally  and  designed  for 
one  house,  in  that  there  was  no  parti- 
tion wall  between  the  two  tenements  or 
parts  of  the  house,  which  were  separated 
only  by  an  imaginary  line  passing 
throngh  the  rooms,  and  that  the  defend- 
ant had  injured  and  permitted  his  house 
to  become  decayed,  ruinous,  and  out  of 
repair,  that  he  had  neglected  and  refused 
to  repair  it,  so  that  the  interior  of  the 
plaintiff's  house  had  become  exposed  to 
storms  and  had  been  damaged.  The 
eourt,  in  denying  the  right  of  action, 
considered  that  the  obligation  to  repair 
eonld  not  be  inferred,  and  said :  "Upon 
principle,  the  extent  of  the  burden  im- 
posed must  be  limited  by  the  presumed 
intention  of  the  parties,  having  regard 
to  the  relations  and  dependencies  of  the 
two  estates,  and  the  changes  which  may 
reasonably  be  expected  to  take  place.  It 
is  to  be  considered  that  the  necessity 
which  lies  at  the  foundation  of  the  right 
arises  from  the  existing  relations  of 
artifieial  structures,  for  the  time  being 
constituting  part  of  the  freehold,  but  lia- 
ble to  be  destroyed  by  the  action  of  the 
elements  or  by  mere  lapse  of  time. 
When  thus  destroyed,  it  is  fair  to  pre- 
same  that  the  parties  intend,  in  the  ab- 
sence of  any  agreement,  that  the  ease- 
ment shall  end  with  the  necessity  which 
created  it." 

A  privilcjge  to  a  grantee  of  land  to 
prind  all  his  own  corn  in  the  grantor's 
<'om  mill  does  not  require  a  subsequent 
purchaser  of  the  mill  to  keep  it  in  re- 
pair. Bartlett  v.  Peaslee  (1847)  20  N. 
H.  547,  51  Am.  Dec.  242,  where  the  court 
said:  "He  who  has  granted  an  easement 
upon  his  own  land  is  not  bound  to  do 
more  than  to  abstain  from  acts  inconsist- 
ent with  its  proper  enjoyment,  unless 
•here  is  a  covenant,  either  by  express 
terms,  or  by  implication  from  the  Ian- 
page  of  the  grant.  If  I  grant  a  right  to 
take  water  from  a  spring  upon  my  land, 
1  am  not  at  liberty  to  disturb  or  pollute 
Jhe  water,  but  I  am  not  bound  to  keep 
•t  clear  and  in  a  condition  most  con- 
venient for  the  grantee  to  use  it.  So,  if 
I  grant  a  way,  I  cannot  obstruct  it,  but 
«n  not  bound  to  keep  it  in  repair.  So, 
The  grant  of  a  watercourse  implies  a 
<^jvenant  by  the  grantor  not  to  disturb 
the  grantee  in  the  enjoyment  of  it." 

Bnt  it  was  held  that  the  right  revived 
on  rebuilding,  in  Hottell  v.  Farmers'  Pro- 
te^^tive  Asso.  (1898)  26  Colo.  67,  71  Am. 
St.  Rep.  109,  53  Pac.  327.  In  that  case 
the  owner  oi  a  race,  mill,  and  elevator, 
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who  jam  the  elevartor  with  power  from 
the  mill,  sold  the  land  on  which  the 
elevator  was  situated  and  the  use  of  wa- 
ter from  the  race  "perpetually  to  furnish 
power  to  operate  and  run  the  elevator 
standing  upon  the  premises  aforesaid. 
Also  the  perpetual  right  to  the  use  of  all 
the  machinery  necessary  to  the  success- 
ful application  and  use  of  said  water 
power  to  operate  said  elevator.  To  con- 
nect with  chain  running  from  the  mill 
to  the  elevator.^'  It  was  held  that  a 
remote  grantee  of  the  race,  mill,  and  mill 
machinery,  having  both  actual  and  con- 
structive notice  of  the  easement,  was  not 
relieved  from  continuing  to  furnish  pow- 
er to  the  elevator  by  the  destruction  of 
the  mill  and  its  machinery  by  fire,  where 
he  had  rebuilt  and  renewed  the  same,  as 
the  easement  was  not  extinguished  when 
the  mill  was  burned,  but  merely  sus* 
pended.  The  court  said:  "We  are  here 
met  by  the  argument  that  this  conclusion 
makes  it  the  duty  of  the  owner  of  the 
land  on  which  the  mill  was  situate,  in 
case  of  its  destruction,  to  rebuild  in  or* 
der  to  furnish  water  power  to  the  plain- 
tiff. This  does  not  necessarily,  or  at 
all,  follow.  Whether  or  not  the  defend- 
ant company  is  obliged  to  rebuild  its 
mill  is  not  a  question  in  this  ease.  We 
do  hold,  however,  that  it  is  the  duty  of 
the  owner  of  this  servient  estate  to  con- 
tinue to  furnish  water  power  to  the 
plaintiff  after  the  mill  burned.  Bnt,  as 
the  defendants  themselves  have  stren- 
uously contended  throughout  this  case, 
there  are  other  means  besides  the  mill 
and  machinery  for  the  utilization  of  this 
power.  The  fact  remains  that  the  mill 
was  rebuilt,  and  its  owners  were  then 
in  a  position  readily,  and  at  but  slight 
cost,  to  supply  the  plaintiff  with  water 
power;  and  the  law  is  that  upon  the  res- 
toration or  reconstruction  of  the  thing 
through  and  by  means  of  which  an  ease- 
ment is  enjoyed',  the  easement  itself  is 
restored  and  revived,  even  though  there 
was  no  obligation  on  the  servient  owner 
to  restore  the  servient  thing.** 

In  Riley  v.  Pearson  (1913)  120  Minn. 
210,  L.R.A.1916D,  7,  139  N.  W.  361,  it 
was  held  that  a  right  of  way  under  an 
arched  alleyway  under  a  building  would 
not  be  limited  to  the  life  of  the  building. 

In  LawBon  v.  Murden  (1908)  60  Misc. 
163,  112  N.  Y.  Supp.  140,  it  was  held 
that  where  the  plaintiff  was  entitled  to 
the  use  of  chimneys  standing  on  dividing 
lines  between  his  own  and  the  adjoining 
owner's  land,  the  defendant  might  not 
destroy  the  chimneys  or  do  anything 
to  impair  the  plaintiff's  use  of  them. 

S.  B.  B. 
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^*  An  it  is  a  conclusion  to  allege  that  it  was 
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Carrier  -  invitation     to     alight    from    duty  that  defendant  wrongfully  and  negli- 

nioving  car.  '  S^^^^y  did   or  refrained   from  domg  such 
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Reversed. 

The  facts  are  stated  in  the  opinion. 
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son  V.  Seara,  R.  k  Co.  242  III.  38.  89  N.  E.  for  plaintiff  to  alight  before  the  car  came 
696.  to  a  stop. 

To  establish  a  cause  of  action  based  upon  <  England  v.  Boston  &  M.  R.  Co.  153  MasH. 
negligence,  failure  to  perform  the  duty,  and  490,  27  N.  E.  1,  3  Am.  Neg.  Cas.  868; 
the  injury  resulting  from  such  failure,  must    Mearns  V.  Central  R.  Co.  163  N.  Y.  108,  67 


be  alleged  and  proved. 

McAndrews  v.  Chicago,  Ia  S.  &  E.  R.  Co. 
222  111.  232,  78  N.  E.  603 ;  Gillman  v.  Chica- 


N.  E.  292,  71  C.  C.  A.  331,  139  Fed.  543: 
Paginini  v.  North  Jersey  Street  R.  Co.  6d 
N.  J.  L.  60,  54  Atl.  218,  13  Am.  Neg.  Rep. 


go  R.  Co.  268  III.  306,  109  N.  E.  181;  Bahr  1  655;  Illinois  C.  R.  Co.  v.  Hanterry,  23  Ky. 
V.  National  Safe  Deposit  Co.  234  III.  101,  84  ,  L.  Rep.  1867,  66  S.  W.  417;  Hughlett  v. 
N.  E.  717;  Hackett  v.  Chicago  City  R.  Co.  Louisville  4^  N.  R.  Co.  15  Ky.  L.  Rep.  178, 
235  111.  116,  85  N.  E.  320.  22  S.  W.  651. 

Tlie  existence  of  a  duty  is  not  sufficient-        Mr.  Jamea  C.  McShane,  for  defendant 
ly  set  up  in  a  declaration  which  merely  al- .  in  certiorari : 

leges  the  conclusion  that  it  was  the  duty  of  It  was  not  necessary  to  prove  that  it  was 
defendant  to  do  or  refrain  from  doing  customary  for  motormen  to  not  unfasten 
certain  things,  but  the  declaration  must  the  sliding  doors  until  the  cars  stopped,  in 
state  facts  from  which  the  law  will  raise  order  to  warrant  recovery  under  the  dec- 
the  duty.  <  laration. 

McAndrews  r.  Chicago,  L.  S.  &  £.  R.  Co. ;      Illinois  C.  R.  Co.  v.  Aland,  192  111.  39,  61 

=r, — yr~\ : — r T  i  N.  E.  450;  Chicago  City  R.  Co.  v.  Jennings, 

Note.  -The  duty  of  a  carrier  to  prevent  j^    ^   ^29;  Chicago  v.  S^U. 

passenger  from  alighting  from  car  or  train  „  '  ^  „  '  ^,,  _.«  m  ^  j^  oofl  ^±  a™ 
while  in  motion  is  treated  in  the  note  to  '  ».  &  Co.  202  111.  648,  67  N.  E.  386,  14  Am. 

Gipaon   v.   Shreveport  Traction   Co.   L.R.A.  1  ^'«g-  I^ep.  23. 

391SB,  1130.  I      As  a  matter  oi  fact,  the  evidence  at  least 
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tends  to  show  that  it  was  customary  for 
motonnen  not  to  unfasten  the  sliding  doors 
until  the  cars  stopped. 

Barrie  v.  Quinby,  206  Mass.  259,  92  N.  E. 
452;  Jones  v.  Herrick,  141  Iowa,  615,  118 
K.  W.  444;  12  Cyc.  1101;  17  Cyc.  818. 

The  fact  that  the  motorman  turned 
around  and  looked  at  the  plaintiff  immedi- 
ately after  he  imfastened  the  door,  which 
was  equivalent,  under  the  circumstances, 
to  an  invitation  to  plaintiff  to  open  the  door 
and  step  off,  should  be  considered  in  de- 
termining the  question  of  the  motorman's 
negligence,  notwithstanding  it  was  not  al- 
leged in  the  declaration. 

Ames  V.  Strachurski,  145  III.  198,  34  N. 
E.  48;  Wolf  V.  Collins,  196  III.  285,  63  N.  E. 
638;  Malloy  v.  Kelly-Atkinson  Constr.  Co. 
240  111.  104.  88  N.  E.  234;  Illinois  C.  R.  Co. 
V.  Aland,  192  111.  37,  61  N.  E.  450;  North 
Chicago  Street  R.  Co.  v.  Irwin,  202  111.  347, 
^  X.  E.  1077,  14  Am.  Neg.  Rep.  19;  Sturn 
V.  Consolidated  Coal  Co.  248  111.  28,  93  N. 
E.  345,  21  Ann.  Cas.  99. 

The  motorman*s  conduct  was  equivalent 
to  an  invitation  to  plaintiff  to  open  the  door 
and  step  off  the  car. 

Ferrell  v.  Washington  Water  Power  Co 
83  Wash.  319,  145  Pac.  442;  Quin  v.  Man- 
hattan R.  Co.  7  N.  Y.  S.  R.  252,  6  Am.  Neg, 
Cas.  18. 

As  it  was  so  dark  at  the  place  of  the  ac- 
cident that  plaintiff  would  be  liable  not  to 
discover  that  the  car  was  still  in  motion,  it 
was  negligence  upon  the  part  of  the  motor- 
man  to  unfasten  the  door,  and  thereby  per- 
mit plaintiff  to  alight  at  that  time  and 
place. 

Larskowski  v.  Detroit  United  R.  Co.  193 
^fich.  410,  159  N.  W.  530;  Paginini  v.  North 
Jersey  Street  R.  Co.  69  N.  J.  L.  60,  54  Atl. 
218,  13  Am.  Neg.  Rep.  555;  Hannon  v. 
Boston  Elev.  R.  Co.  182  Mass.  425,  65  N.  E. 
S09:  Mearns  v.  Central  R.  Co.  163  N.  Y.  110. 
57  N.  E.  292. 

Cartwrlg:ht,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  Charles  Busack, 
brought  suit  in  the  circuit  court  of  Cook 
county  against  the  plaintiff  in  error,  the 
Chicago  City  Railway  Company,  to  recover 
damages  resulting  from  his  fall  upon  the 
street  in  stepping  from  the  defendant's 
street  railway  car  when  the  car  was  still  in 
motion,  and  recovered  a  judgment  for  $4,750 
and  costs,  which  was  affirmed  by  the  ap- 
pellate court  for  the  first  district.  A  writ 
of  certiorari  was  awarded  on  the  petition 
of  the  plaintiff  in  error,  and  the  record  is 
in  this  court  for  review  of  the  judgment  of 
the  appellate  court* 

The  declaration  alleged  that  the  plaintiff 
was  a  passenger  on  a  car  of  the  defendant, 
which  had  an  inclosed  vestibule  at  the  front 
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end  with  a  door  in  the  vestibule  at  the  side, 
which  it  was  customary  for  the  defendant 
to  keep  closed,  except  at  the  time  when  the 
car  was  standing  and  passengers  being  dis- 
charged; that  the  door  was  held  closed  and 
fastened  by  a  latch  and  applianoes  in  the 
control  of  and  operated  by  the  motorman, 
who  was  accustomed  to  unfasten  the  door 
when  the  car  came  to  a  stop  at  a  point 
where  pasnengers  were  to  be  discharged, 
and  passengers  desiring  to  alight  opened  the 
door;  that  as  the  car  approached  the  inter- 
section of  Sixty-fourth  street  and  Cottage 
Grove  avenue,  the  plaintiff  was  riding  in 
the  vestibule  and  informed  the  motorman 
that  he  desired  to  alight  at  Sixty-fourth 
street;  that  in  approaching  the  crossing  the 
motorman  reduced  the  speed  to  stop  the  cai 
and  permit  the  plaintiff  to  alight,  and  as 
the  car  was  coming  to  a  stop,  and  before  it 
had  stopped,  the  motorman  unfastened  the 
door;  and  the  plaintiff  thereupon  opened 
the  door  and  stepped  from  the  car,  suppos- 
ing that  it  had  stopped,  and  was  thrown 
violently  to  and  upon  the  ground  and  in- 
jured. At  the  conclusion  of  the  evidence 
the  defendant  moved  the  court  to  instruct 
the  jury  to  find  it  not  guilty,  but  the  in- 
struction was  refused,  and  the  refusal  is 
assigned  for  error,  on  the  ground  that  there 
was  no  evidence  fairly  tending  to  prove  that 
the  act  of  the  motorman,  in  unfastening  the 
door  so  that  plaintiff  could  open  it,  consti- 
tuted negligence. 

The  construction  of  the  car  and  vestibule 
and  the  control  and  method  of  use  of  the 
sliding  door  were  agreed  upon  by  the  attor> 
neys.  The  car  was  entered  from  the  rear, 
and  there  was  an  exit  at  the  front  end  from 
the  vestibule,  in  which  there  was  a  sliding 
door  at  the  side,  which  passengers  opened  to 
get  off.  The  door  slid  into  a  groove  at  the 
side  of  the  car,  and  was  fastened  and  unfaa^ 
tened  by  means  of  a  latch  connected  by  pul- 
leys and  a  rope  to  a  brass  handle  at  the  end 
of  the  rope,  in  front  of  the  motorman,  above 
the  lever  which  controlled  the  air.  The 
brass  handle  was  managed  with  the  same 
hand  as  the  lever  for  the  air,  and  when  the 
door  was  closed  the  motorman  would  shove 
the  handle  in  a  slot,  and  to  unlatch  the  door 
would  pull  the  handle  out  of  the  slot,  which 
would  uncouple  the  latch,  and  the  motor- 
man  would  catch  the  lever  again  to  release 
the  air  and  make  the  stop.  When  the  door 
was  unlatched,  the  passenger  could  open  the 
door  and  slide  it  back,  and  alight  from  the 
car.  There  was  no  dispute  as  to  what  oc- 
curred at  the  time  of  the  injury.  The  car 
was  running  south  on  Cottage  Grove 
avenue  on  the  west  track  toward  Sixty- 
fourth  street  at  about  9  oVlock  in  the  even- 
ing of  July  3,  1912.  The  plaintiff  was 
riding  in  the  vestibule  with  the  motorman, 
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and  they  were  the  only  persons  in  the  vesti- 
bule. As  the  car  reached  the  center  of  the 
block  between  Sixty-third  street  and  Sixty- 
fourth  street,  the  plaintiff  said  to  the 
motorman  "Sixty-fourth  street,  please. 
The  car  was  to  «top  on  the  south  side  of  the 
crossing,  and  as  it  approached  the  crossing 
the  motorman  began  to  slow  it  up.  As  the 
car  neared  the  stopping  place,  the  motorman 
unfastened  the  latch  to  the  door  and  looked 
around  at  the  plaintiff.  The  plaintiff  was 
standing  near  the  door,  and  pulled  it  open 
and  stepped  down  on  the  step.  The  car  had 
not  come  to  a  stop,  and  ran  about  10  feet 
further,  and  the  plaintiff,  in  getting  off,  fell 
down  and  his  collar  bone  was  broken,  from 
which  injury  it  was  claimed  that  the  use  of 
his  left  hand  was  materially  impaired. 

It  was  alleged  in  the  declaration  that  it 
was  customary  to  keep  the  door  closed  and 
fastened,  except  when  the  car  was  standing 
still  and  passengers  were  being  discharged, 
and  the  plaintiff  testified  that  he  had  ob- 
served such  a  habit  of  motormen  in  riding 
upon  cars  of  the  defendant.  If  unlatching 
the  door  while  a  car  was  in  action  was  an 
invitation  to  a  passenger  to  alight  while  the 
car  was  moving,  and  was  a  negligent  act, 
evidence  of  a  custom  or  habit  of  doing  that 
thing  would  be  inadmissible  for  the  defend- 
ant on  the  question  of  its  negligence,  and 
whether  evidence  that  it  was  customary  for 
the  motorman  not  to  unlatch  the  door  until 
the  car  was  standing  still  would  be  admissi- 
ble on  the  question  of  ordinary  care  on  tlie 
part  of  the  plaintiff  is  not  involved  in  the 
question  under  consideration.  At  any  rate, 
there  was  no  evidence  fairly  tending  to 
prove  a  certain  uniform  and  well-known 
custom  affording  a  presumption  that  it  was 
generally  known  to  the  public  and  upon 
which  they  could  rely  for  their  safety.  It 
might  be  that,  if  a  single  passenger  was 
about  to  alight,  the  car  might  be  brought  to 
a  standstill  before  unlatching  the  door  for 
him,  while  there  would  be  a  very  different 
question  involved  at  a  place  where  a  great 
many  passengers  were  to  be  discharged,  and 
the  effect  of  such  a  custom  would  materially 
delay  passengers  and  the  running  of  trains. 

The  single  question  presented  on  the  re- 
fusal to  direct  a  verdict  is  whether  the  act 
of  the  motorman  in  unfastening  the  door,  so 
that  the  plaintiff  could  open  it,  was  an  in- 
vitation to  the  plaintiff  to  open  the  door 
and  alight  from  the  car  before  it  stopped, 
and  on  that  question  all  authority  to  which 
we  have  been  referred,  in  which  it  was  the 
single  question,  is  that  it  was  not  negli- 
gence. The  question  has  been  decided  as  to 
steam  railroads,  elevated  railroads,  and 
street  railways.  The  case  of  Mearns  v. 
Central  R.  Co.  163  N.  Y.  108,  57  N.  E.  292, 
related  to  the  negligence  of  a  steam  rail- 
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road  company.    The  plaintiff  was  a  passen- 
ger on  a  train  from  Washington  to  Jersey 
City  which  arrived  at  Jersey  City  about  6 
o'clock  in  the  evening,  and  as  it  neared  the 
station  at  that  place  the  conductor  called 
out,  "All  out;  Jersey  City;  last  stop."    The 
conductor  or  guard  stood  facing  the  door 
of  the  vestibule,  which  had  not  been  opened. 
The  plaintiff  stood  leaning  against  the  par- 
tition, and  stood  waiting  for  half  a  minute,, 
during  which  time  the  train  was  still  in 
motion.     Tlie  guard  then  opened  the  door 
and  stepped  across  to  the  vestibule  of  the 
other  car,  and  the  plaintiff,  supposing  the 
car  had  stopped,  passed  down  the  steps  and 
off  onto  the  platform,  and  as  he  did  so  fell 
and  was  injured.    The  guard  was  practically 
facing  him  as  he  passed  out  the  vestibule 
and  down  the  steps,  but  gave  him  no  warn- 
ing that  the  car  had  not  stopped.    The  trial 
court    dismissed    the    complaint,    and    the 
court  of  appeals  held  the  ruling  was  rights 
and  said  that  there  was  a  total  absence  of 
any  act  or  direction  of  those  having  charge 
of  the  train  which  interfered  with  the  free 
agency  of  the  plaintiff,  and  that  the  call  of 
the  guard  was  merely  notice  to  the  passen- 
gers that  the  train  was  nearing  the  station 
in  order  that  they  might  get  ready  to  alight. 
The  judgment  in  that  case  being  a  nonsuit; 
a  new  action  was  brought  in  the  Federal 
court,  and  that  court  directed  a  verdict  fo"* 
the  defendant  upon  the  opening  statement 
of  plaintiff's  counsel.     The  circuit  court  of 
appeals  affirmed  the  judgment,  and  denied 
the  claim  of  the  plaintiff  that  the  call  of  the 
guard,    followed   by   opening   the   vestibule 
door,  was  an  invitation  to  the  plaintiff  to 
alight.     Mearns   v.   Central   R.   Co,    71   C. 
C.  A.  331,  139  Fed.  543. 

The  same  conclusion  was  reached  by  the 
supreme  court  of  Massachusetts  as  to  an  ele- 
vated railway  in  two  cases.  In  Hannon  v. 
Boston  Klev.R.  Co.  182  Mass.  425,  65  N.  K. 
809,  suit  was  brought  by  a  passenger  for 
an  injury  to  his  hand  by  the  guard  open- 
ing the  door  before  the  train  had  come  to  a 
full  stop.  If  the  act  was  negligence,  the  de- 
fendant was  liable;  but,  if  it  was  negligence, 
it  was  only  because  the  train  had  not  como 
to  a  standstill.  The  court  said  there  is  no 
reason  to  anticipate  danger  from  beginning 
to  get  ready  for  an  exit  before  the  train 
has  come  to  a  full  stop;  and  to  hold  that 
the  guard  shall  not  begin  the  process  for 
letting  passengers  out  until  the  cars  come 
to  a  complete  standstill  would  impose  an 
unnecessary  and  unreasonable  restriction, 
whose  effect  would  delay  passengers  and 
prolong  the  running  time  of  trains.  In 
Elger  v.  Boston  Elev.  R.  Co.  226  Mass.  84, 
115  N.  E.  242,  the  car  of  the  elevated  rail- 
way company  was  equipped  with  a  sliding 
door  opening  into  a  recess  in  the  side  of  tbe 
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car,  fta  in  this  case,  bat  was  opened  by  the  mo- 
torman.  He  opened  the  door  before  the 
car  had  come  to  a  full  stop,  when  it  waa 
Blowing  down.  A  passenger  brought  suit 
against  the  company  for  damages  occasioned 
by  his  going  down  the  steps  of  the  car  to  the 
ground  thinking  that  the  car  had  stopped. 
The  court  said  that  the  opening  of  the 
door  and  the  announcement  of  the  name  of 
the  next  stop  plainly  did  not  constitute  an 
invitation  to  the  plaintiff  to  alight  from  a 
moving  car,  and  exceptions  to  the  verdict 
directed  by  the  trial  court  were  overruled. 
In  PagLnini  v.  North  Jersey  Street  R.  Co. 
69  X.  J.  L.  60,  54  Atl.  218,  13  Am.  Neg.  Rep. 
555,  the  passenger  was  carried  past  his 
street,  and  complained  to  the  motorman, 
who  brought  the  car  to  a  stop  and  opened 
the  gate  for  the  plaintiff  to  alight,  and, 
while  there  was  other  undoubted  negligence, 
the  judge  at  the  trial  charged  the  jury  that 
the  motorman  was  negligent  in  opening  the 
gate  and  allowing  the  man  to  get  off  before 
the  car  stopped,  and  the  court  considered 
that  question.  The  court  held  that  the 
charge  was  wrong,  and  that  the  mere  open- 
ing of  the  gate  by  the  motorman  would  not 
raise  any  presumption  of  actionable  negli- 
gence against  the  defendant.  The  case  of 
Ferrell  v.  Washington  Water  Power  Co.  83 
Wash.  319,  145  Pac.  442,  does  not  hold 
differently.  The  ground  for  the  action  there 
was  the  sudden  jerking  forward  of  the  car 
after  the  gate  had  been  opened,  and  the 
plaintiff,  who  was  on  the  platform,  was 
tlirown  off  in  consequence  of  the  negligent 
act. 

It  would,  of  course;^  be  unreasonable  to 
fAj  that  opening  a  gate  is  not  an  invitation 
to  a  passenger  to  prepare  to  alight  from  a 
car  and  to  stand  on  the  platform,  or  per- 
haps on  the  steps,  until  the  car  comes  to  a 
fttpp,  when  he  can  alight  with  safety.  In 
all  the  cases  reef rred  to,  the  guard  or  motor- 
man  opened  the  door  or  gate,  while  in  this 
case  all  that  the  motorman  did  was  to  un- 


latch the  door,  so  that  t^e  plaintiff  oould 
open  it  whenever  he  saw  fit.  No  inference 
of  an  invitation  to  alight  from  the  car  be- 
fore it  came  to  a  stop  can  be  drawn  from 
the  fact  that  the  motorman  looked  around 
at  the  plaintiff  when  he  unlatched  the  door. 
The  plaintiff  had  told  the  motorman  that 
he  wanted  to  get  off  at  Sixty- fourth  street, 
and  it  was  the  most  natural  thing  for  the 
motorman,  when  he  unlatched  the  door,  to 
look  around  at  the  plaintiff  to  let  him  know- 
that  this  was  his  stopping  place.  Motor- 
men  are  prohibited  from  talking  to  passen- 
gers, but  the  signal  given  by  looking  around 
carried  with  it  no  invitation  to  get  off  the 
car  before  it  stopped.  It  is  a  common  prac- 
tice for  passengers  to  step  down  and  stand 
on  the  step  before  a  car  stops,  preparatory 
to  alighting  when  it  stops,  and  as  it  has 
never  been  regarded  as  negligence  in  a  pas- 
senger to  do  that,  it  cannot  be  considered 
negligence  to  permit  him  to  do  it.  The 
night  was  dark,  and  there  was  but  one  light 
at  the  intersection  of  the  street;  but  those 
facts  related  only  to  the  question  whether 
the  plaintiff  was  exercising  ordinary  care, 
and,  no  matter  what  degree  of  care  was 
exercised  by  him,  he  could  not  recover  ex- 
cept upon  proof  of  negligence  on  the  part 
of  the  defendant.  No  negligence  was  al- 
leged or  proved  except  the  unlatching  of 
the  door  before  the  car  came  to  a  full 
stop,  and  unless  that  act  was  negligence 
there  could  be  no  recovery.  That  it  was  not 
an  invitation  to  the  plaintiff  to  alight  from 
the  car  while  it  was  still  moving  has  been 
decided  in  all  the  cases  to  which  we  have 
been  referred  where  it  was  involved,  and, 
that  being  so,  the  court  erred  in  refusing  to 
direct  a  verdict  of  not  guilty. 

The  judgments  of  the  Appellate  Court 
and  Circuit  Court  are  reversed,  and  the 
cause  is  remanded  to  the  Circuit  Court. 

Petition  for  rehearing  denied  April  4. 
1918. 


MASSACHUSETTS    SUPREMB    JUDI- 
CIAL COURT. 

JULIA  LYNCH 

V. 

BOSTON  &  MAINE  RAILROAD. 

(227  Mass.  123,  116  N.  E.  401.) 

Master  and  servant  —  Federal  Rmploy- 
ers'  Liability  Act  —  receiving  mail 
from  interstate  train. 

An  employee  at  a  railroad  station,  killed 


by  an  interstate  train  when  crossing  the 
track  in  the  performance  of  his  duty  to  re- 
ceive mail  from  it,  was  engaged  in  inter- 
state commerce  so  that  recovery  must  be  had 
under  the  Federal,  and  not  under  a  state, 
stfvjtute. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  l,in  Dig.  1^2  N.  8. 

(May  25,  1917.) 

REPORT  by  the  Superior  Court  for  Es- 
sex   County    for    the    opinion    of    the 


Note.  — As  to  applicability  of  Federal 
Employers'  Liability  Act  or  State  Employ- 
ers' Liability  or  Compensation  Acts  to  rail- 
road employees  engaged  in  handling  inter- 
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state  mail,  see  the  note  following  Zenz  v. 
Industrial  Acci.  Commission,  post,  426, 
and  references  therein  to  annotations  ob  re-, 
lated  questions. 
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.Supreme  JudiciAl  Court  of  a  question  aris- 
iug  upon  exceptions  by  plaintiff  to  rulings 
.made  during  the  trial  of  an  action  brought 
under  the  Employers  Liability  Act  for  the 
death  of  her  husband,  which  resulted  in  a 
verdict  for  defendant.  Exceptions  over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Krnest  Foss,  for  plaintiff: 

At  the  moment  plaintiff's  husband  met 
his  death,  he  was  not  engaged  in  interstate 
commerce,  and  therefore  was  not  within 
the  Federal  Employers*  Liability  Act.  To 
be  within  that  act,  it  must  appear  that  the 
employee  w^as  injured  or  killed  while  he 
was  employed  by  such  carrier  in  such  com- 
merce. 

Giacomo  v.  New  York,  N.  H.  &'H.  R. 
Co.  196  IVlass.  192,  81  N.  E.  899;  Boucher 
V.  New  York,  N.  H.  &  H.  R.  Co.  196  Mass. 
355,  13  L.R.A.(N.S.)  1177,  82  N.  E.  15; 
Chase  v.  New  York  C.  &  H.  R.  R.  Co.  208 
Jklass.  137,  94  N.  E.  377;  Traak  v.  Boston 
&  M.  R.  Co.  219  Mass.  410,  106  N.  E.  1022; 
Louisville  &  N.  R.  Co.  v.  Barrett,  143  Ga. 
.742,  85  S.  E.  923;  Roberts,  Injuries  to  In- 
terstate Employees,  1915,  §§  40,  49;  Peder- 
sen  V.  Delaware,  L.  &  W.  R.  Co.  229  U.  S. 
.146,  57  L.  ed.  1125,  33  Sup.  Ct.  Rep.  648, 
Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A.  779; 
New  York  C.  &.  H.  R.  R.  Co.  v.  Carr,  238 
U.  S.  260,  59  L.  ed.  1298,  35  Sup.  Ct.  Rep. 
780,  9  C.  C.  A.  1;  Galveston,  H.  &  S.  A. 
H.  Co.  V.  Chojnacky,  —  Tex.  Civ.  App.  — , 
163  S.  W.  1011;  Illinois  C.  R.  Co.  v.  Rogers, 
130  C.  C.  A.  530,  221  Fed.  52;  Erie  R.  Co. 
V.  Van  Bufakirk,  143  C.  C.  A.  71,  228  Fed. 
489 :  Shanks  v.  Delaware,  I^  &  W.  R.  Co.  239 
U.  S.  556,  60  L.  ed.  436,  L.R.A.1916C,  797, 
36  Sup.  Ct.  Rep.  188;  Chicago,  B.  &  Q.  R. 
Co.  v.  Harrington,  241  U.  S.  177,  60  L.  ed. 
941,  36  Sup.  Ct.  Rep.  517,  11  N.  C.  C.  A. 
S92;  Illinois  C.  R.  Co.  v.  Behrens,  223  U. 
S.  473,  68  L.  ed.  1051,  34  Sup.  Ct.  Rep. 
646,  Ann.  Cas.  1914C,  163,  10  N.  C.  C.  A. 
153;  Pryor  v.  Bishop,  148  C.  C.  A.  25,  234 
Fed.  12. 

Messrs.  Henry  F.  Hurlburt  and  Carroll 

A.  Wilson,  for  defendant: 

At  the  time  he  was  killed,  the  plaintiff's 
intestate  was  engaged  in  interstate  com- 
merce as  a  matter  of  law. 

Pederson  v.  Delaware,  L.  &  W.  R.  Co.  229 
U.  S.  146,  151,  67  L.  ed.  1126,  1127,  33  Sup. 
Ct.  Rep.  648,  Ann.  Cas.  1914C,  158,  3  N. 
C.  C.  A.  779;  Shanks  v.  Delaware,  L.  &  W. 
R.  Co.  239  U.  S.  556,  558,  60  L.  ed.  436,  438, 
L.R.A.  1916C,  797,  36  Sup.  Ct.  Rep.  188; 
Texas  &  P.  R.  Co.  v.  Rigsby,  241  U.  S. 
33,  41,  60  L.  ed.  874,  878,  36  Sup.  Ct.  Rep. 
482;  Farmer  v.  New  York,  N.  H.  &  H.  R. 
Co.  217  Mass.  168,  104  N.  E.  492;  Chicago, 

B.  &  Q.   R.  Co.  V.   Harrington,  241   U.  S. 
177,  60  L.  ed.  941,  36  Sup.  Ct.   Rep.  617, 


11  N.  C.  C.  A.  992;  New  York  C.  &  H.  B. 
R.  Co.  V.  Carr,  238  U.  S.  260,  263,  59  L. 
ed.  1298,  1300,  35  Sup.  Ct.  Rep.  780,  9 
N.  C.  C.  A.  1 ;  St.  Louis,  S.  F.  &  T.  R.  Co.  v 
Scale,    229    U.    S.    156,    57    L.    ed.    1129, 

33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C, 
156;  North  Carolina  R.  Co.  v.  Zachary. 
232    U.    S.   248,   260,    58    L.   ed.    591,   506. 

34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C. 
159,  9  N.  C.  C.  A.  109;  Louisville  &  N. 
R.  Co.  V.  Parker,  242  U.  S.  13,  61  L.  ed.  119, 
37  Sup.  Ct.  Rep.  4;  Staley  v.  Illinois  C. 
R.  Co.  268  111.  356,  L.R.A.1916A.  450,  109 
N,  E.  342;  Ijamphere  v.  Oregon  R.  &  Nav. 
Co.  47  L.R.A.(N.S.)  1,  116  C.  C.  A.  156. 
196  Fed.  336;  Southern  R.  Co.  v.  Puckett, 
16  Ga.  App.  551,  85  S.  E.  809;  Missouri. 
K.  &  T.  R.  Co.  V.  Rcntz,  —  Tex.  Civ.  App. 
— ,  162  S.  VV.  959;  Hanley  v.  Kansas  City 
Southern  R.  Co.  187  U.  S.  617,  619,  47 
L.  ed.  333,  335,  23  Sup.  Ct.  Rep.  214; 
Lottery  Case  (Champion  v.  Ames)  188  U. 
S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep.  321. 
13  Am.  Crim.  Rep.  561;  Pensacola  Teleg. 
Co.  V.  Western  U.  Teleg.  Co.  96  U.  S.  1, 
24  L.  ed.  708;  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
1  Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep. 
1126;  Marconi  Wireless  Teleg.  Co.  v.  Com. 
218  Mass.  558,  106  N.  E.  310,  Ann.  Cas. 
1916C,  214. 

Where  damages  are  claimed  for  the 
death  of  a  railroad  employee  who  is  engag- 
ed in  interstate  commerce,  recovery  must 
be  sought  under  the  Federal  Employers' 
Liability  Act,  to  the  exclusion  of  any  rem- 
edy which  might  otherwise  be  given  by 
state  statutes. 

Corbett    v.    Boston    &    M.    R.    Co.    219 
Mass,   351,   107  N.   E.   60,   9   N.   C.   C.  A. 
691;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale, 
229  U.   S.   158,   158,   67   L.  cd.   1129,   1133, 
33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  156: 
Seaboard  Air  Line  R.   Co.   v.   Horton,  233 
U.  S.  492,  601,  68  L.  ed.  1062,  1068,  L.R.A. 
1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann.  Cas. 
1916B,  475,  8  N.  C.  C.  A.  834 ;  Second  Em- 
ployers*  Liability   Cases    (Mondou    v.   New 
York,  H.  R.  &  H.  R.  Co.)   223  U.  S.  1,  54, 
66  L.  ed.  327,  347,  38  L.R.A.(N.S.)    44,  3:: 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876;   St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  228 
U.  S.  702,  57  L.  ed.  1031,  33  Sup.  Ct.  Rep. 
703;  North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  256,  68  L.  ed.  591,  594,  34  Sup. 
Ct.  Rep.  306,  Ann.  Cas.  1914C,  159.  9  N.  C. 
C.  A.  109;  Taylor  v.  Taylor,  232  U.  S.  363, 
68  L.  ed.  638,  34  Sup.  Ct.  Rep.  360,  6  N.  C. 
C.  A.  436;  Cox's  Case,  225  Mass.  220,  114 
N.  E.  281;   Toledo,  St.  L.  &  W.  R.  Co.  v. 
Slavin,  236  V.  S.  454,  69  L.  ed.  671,  35  Sup. 
Ct.  Rep.  306 ;  Moliter  v.  Wabash  R.  Co.  180 
Mo.  App.  84,  168  S.  W.  250;  Penny  v.  New 
Orleans  G.  N.  R.  Co.  138  La.  962,  66  So. 
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313;  Gaines  v.  Detroit,  G.  H.  ft  M.  R,  Co. 
181  Mich.  376,  148  N.  W.  397;  Kelly  v. 
Cbenpeake  ft  O.  R.  Co.  201  FM.  602. 

Crosby,  J.,  delivered  the  opinion  of  the 
oourt: 

This  is  an  action  brought  under  the  Mas- 
sachusetts Employers'  Liability  Act,  Stat. 
1909,  Chap.  514,  to  recover  for  the  death 
of  Jeremiah  Lynch,  the  plaintiff's  husband, 
who  was  struck  and  instantly  killed  by  a 
train  at  Newburypoi-t  in  this  common- 
wealth, on  August  6,  1915,  while  in  the 
employ  of  the  defendant. 

The  train  which  struck  Lynch  was  a  pas- 
senger train  running  from  Portland,  Maine 
to  Boston.  It  was  a  regular  mail  train 
leaving  mail  from  Portland  and  way  sta- 
tions at  Newburyport,  where  it  was  due  at 
about  3:17  o'clock  in  the  morning;  'the 
last  stops  of  the  train  previous  to  reaching 
Xewburyport  were  at  Biddeford,  Maine  and 
at  Portsmouth,  New   Hampshire. 

The  passenger  station  at  Newburyport 
is  on  the  southerly  side  of  the  tracks,  of 
which  there  are  three,  the  southerly  track 
being  used  for  east-bound  trains,  that  in 
the  middle  for  west-bound  trains,  and  the 
northerly  track  for  branch  trains  running 
between  points  within  the  state.  About 
270  feet  west  of  the  passenger  station, 
Washington  street,  a  public  highway,  cross- 
es the  railroad  tracks  at  grade.  At  this 
croBsing  gates  are  maintained  by  the  de- 
fendant. 

At  the  close  of  the  plaintiff's  evidence 
the  judge  of  the  superior  court  before  whom 
the  case  was  tried  ruled  that  the  plaintiff 
was  not  entitled  to  recover,  and  directed 
the  jury  to  return  a  verdict  for  the  defend- 
ant "for  want  of  jurisdiction,"  on  the 
ground  thai  at  the  time  tlie  deceased  was 
killed  he  was  engaged  in  interstate  com- 
merce. 

The  employee.  Lynch,  from  the  year  1003 
until  his  death,  has  been  employed  at  the 
defendant's  passenger  station  in  Newbury- 
port. His  hours  of  service  were  from  7 
o'clock  in  the  evening  until  7  o'clock 
in  the  morning.  His  duties  were  to 
sweep  out  the  station  and  have  it  lighted, 
'*to  attend  to  any  baggage  wiiich  might  be 
left  by  the  train  belonging  to  passenger^ 
from  points  in  New  Hampshire  and  Maine, 
to  Bee  to  putting  upon  the  train  any  bag- 
gage of  passengers  going  from  Newbuiy- 
port  to  Boston,  to  receive  from  the  mail 
clerks  upon  this  train  the  mail  bags  des- 
tined for  Newburyport,  and  to  take  them 
from  the  mail  car  into  the  baggage  room  and 
there  lock  them  up  for  the  remainder  of  the 
ni^ht,  until  they  were  taken  care  of  by 
nther  employees.  No  one  but  Lynch  had 
looked  after  the  mail  from  this  train  since 


1903.  This  was  the  only  occasion  when 
Lynch  had  anything  to  do  with  the  mail.'' 
It  was  also  a  part  of  Lynch's  duties  to  at* 
tend  the  Washington  street  crossing  and 
raise  and  lower  the  gates.  In  describing 
the  decedent's  duties  upon  the  approach  of 
the  3:17  A.  M.  train,  above  referred  to,, 
the  bill  of  exceptions  states:  ''At  the  ap- 
proach of  this  mail  train  from  Portland, 
it  was  Lynch's  duty  to  lower  the  crossing 
gates  as  upon  the  approach  of  any  other 
train,  to  cross  the  three  tracks  in  front  of 
the  train  and  to  present  himself  at  tha 
door  of  the  mail  car  from  which  the  mail 
for  Newburyport  was  passed  out.  This  train 
would  be  upon  the  middle  one  of  the  three 
tracks,  and  in  receiving  the  mail  Lynch 
would  stand  on  or  near  the  track  nearest 
to  the  station." 

On  the  northerly  side  of  the  Washington 
Street  crossing  and  near  the  gates  there 
was  a  small  building  or  shanty  which  was^ 
occupied  by  Lynch  when  not  engaged  in  the 
performance  of  his  duties.  The  gates  were 
operated  from  a  point  directly  in  front 
of  this  building. 

The  circumstances  attending  the  fatal 
accident  as  described  by  the  engineer  of 
the  train,  who  was  called  as  a  witness  for 
the  plaintiff,  are  as  follows:  "When  the 
front  of  his  engine  was  within  about  30 
feet  of  the  crossing,  he  saw  a  man  [whom 
he]  later  identified  as  Lynch,  with  a  lan- 
tern in  his  hand>  come  under  the  gatp$>  on 
the  north  side  of  the  crossing,  and  Htart 
to  run  fast  diagonally  across  the  crossing, 
and  the  man  passed  from  his  vision  in  front 
of  the  engine,  as  his  engine  was  going  over 
the  crossing.  The  engine  was  stopped  at  its 
usual  point  on  the  track." 

The  body  of  Lynch  was  found  about  16 
feet  westerly  from  the  westerly  side  of  the 
planking  of  the  crossing  and  upon  the  rail 
of  the  east  bound  track  nearest  the  station ; 
there  were  marks  upon  the  crossing  planking 
and  gravel  to  the  west  thereof  indicating 
that  something  had  been  dragged  from  the 
crossing  to  the  spot  where  the  body  waa 
found.  There  was  no  indication  that  the 
body  had  gone  under  the  wheels. 

It  is  settled  that  if  an  employee  of  & 
railroad  suffers  injury  or  death  while  en- 
gaged in  interstate  commerce,  recovery  can- 
not be  had  under  a  state  statute  for  suek 
injury  or  death,  but  that  the  exclusive 
remedy  is  under  the  Federal  Employers* 
Liability  Act.  As  was  said  in  St.  Louis, 
S.  F.  &  T.  R.  Co.  V.  Scale,  229  U.  S.  156  at 
page  158,  67  L.  ed.  1129,  1133,  33  Sup.  Ct. 
Rep.  652,  Ann.  Cas.  1914C,  156:  "If  the 
Federal  statute  was  applicable,  the  state 
statute  was  excluded  by  reason  of  the  ftu* 
premacy  of  the  former  under  the  national 
Constitution." 
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In  Corbett  v.  Boeton  &  M.  R.  Co.  219 
Mass.  351,  107  N.  E.  60,  9  N.  C.  C.  A.  691, 
recently  decided  by  this  court,  it  is  stated 
that  "the  Federal  act  in  the  field  covered  by 
it  supersedes  all  state  statutes.  As  to  mat- 
ters within  the  scope  of  the  Federal  power 
legislation  by  Congress  is  supreme.  .  .  . 
When  Congress  exerted  its  jurisdiction  to 
regulate  in  this  respect  commerce  between 
the  states,  state  statutes  previously  opera- 
tive in  that  sphere  yielded  to  its  paramount 
and  exclusive  power.  .  .  .  The  state  law 
is  as  supreme  and  exclusive  in  its  appli- 
cation to  intrastate  commerce  as  is  the 
Federal  law  to  interstate  commerce.  If  the 
employee  of  a  railroad  engaged  in  both  in- 
terstate and  intrastate  commerce  is  injured 
or  killed  while  in  the  former  service,  the 
carrier's  liabilitv  is  controlled  and  must  be 
determined  solely  by  the  Federal  law;  if  in 
the  latter  service,  such  liability  rests 
wholly  upon  the  state  law."  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Hesterly,  228  U.  S.  702, 
67  L.  ed.  1031,  33  Sup.  Ct.  Rep.  703 ;  Taylor  v. 
Taylor,  232  U.  S.  363,  58  L.  ed.  638,  34  Sup. 
Ct.  Rep.  350,  6  N.  C.  C.  A.  436;  Seaboard 
Air  Line  R.  Co.  v.  Horton,  233  U.  S.  492, 
501,  58  L.  ed.  1062,  1068,  34  Sup.  Ct.  Rep. 
G35,  L.R.A.1915C,  1,  Ann.  Cas.  1915B,  475,  8 
N.  C.  C.  A.  834. 

It  is  not  disputed  that  Lynch  was  struck 
and  killed  by  the  express  train  which  was 
clue  in  Newburyport  at  3:17  a.  m.  This 
train  ran  from  Portland,  Maine,  to  Boston, 
stopping  at  Biddeford  Maine,  and  Ports- 
mouth, New  Hampshire.  Tt  waa  a  passen- 
ger train  and  carried  mail  and  baggage, 
which  it  was  the  duty  of  Lynch  to  take 
from  the  train  and  place  in  the  baggage 
room  at  the  station.  It  is  plain  that  the 
train  ran  from  Portland,  Maine,  to  Boston, 
but  was  engaged  in  the  transportation  of 
interstate  passengers  and  property,  and 
was  80  engaged  in  the  business  of  interstate 
commerce.  It  cannot  be  doubted  that  the 
transportation  of  mail  stands  upon  the 
same  footing  as  the  transportation  of 
freight,  baggage,  or  other  commodities. 
It  is  common  knowledge  that  railroad  com- 
panies carry  mail  imder  contracts  entered 
into  with  the  Federal  government  author- 
ized by  statute,  and  that  such  transporta- 
tion is  paid  for  in  accordance  with  the 
terms  of  such  contracts.  The  fact  that  the 
carriage  is  for  the  Federal  government  does 
not  make  the  case  stand  diflferent  than 
it  would  where  the  service  is  rendered  to 
an  individual  such  mail  service  is  a  part 
of  the  regular  business  of  railroads,  from 
which  they  derive  a  substantial  revenue. 
It  has  been  held  that  the  transportation  of 
lottery  tickets  is  interstate  commerce, 
Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
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321,  13  Am.  Crim.  Rep.  561;  so,  also, 
the  transmission  of  intelligence  by  electric- 
ity is  interstate  commerce  (Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S. 
1,  24  L.  ed.  708) ;  the  transmission  of  mes- 
sages by  wireless  is  declared  to  be  inter- 
state commerce  (Marconi  Wireless  Teleg. 
Co.  V.  Com.  218  Mass.  558,  567,  568,  106 
N.  E.  310,  Ann.  Cas.  1916C,  214)  ;  the 
transmission  of  information  through  the 
mails  by  correspondence  schools  is  com- 
merce between  the  states,  within  the  mean- 
ing of  the  Federal  Constitution  Inter- 
national Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  54  L.  ed.  678,  30  Sup.  Ct.  Rep.  481,  27 
L.R.A.(N.S.)   403,  18  Ann.  Cas.  1103. 

The  question  remains  Was  Lynch  engag- 
ed in  interstate  commerce  at  the  time  he 
received  the  injury  which  resulted  in  his 
death?  Upon  this  question  the  Supreme 
Court  of  the  United  States  has  said:  "The 
true  test  of  employment  in  such  commerce 
in  the  sense  intended  is.  Was  the  employee 
at  the  time  of  the  injury  engaged  in  inter- 
state transportation,  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of 
it?"  Shanks  v.  Delaware  L.  &  W.  R.  Co. 
239  U.  S.  556,  558,  60  L.  ed.  436,  438, 
L.R.A.1916C,   797,    36    Sup.    Ct.    Rep.    189. 

The  undisputed  evidence  shows  that 
Lynch,  after  having  lowered  the  gates  at 
the  crossing,  passed  in  front  of  the  engine 
to  reach  the  opposite  or  southerly  side  of 
the  train,  where  he  was  required  to  go  to 
receive  the  mail  from  the  mail  car.  It  is 
the  only  reasonable  inference  that  when  he 
was  struck  by  the  engine  he  was  going  in 
performance  of  his  duty  to  get  the  mail 
from  the  train.  The  fact  that  he  was  killed 
before  he  reached  the  mail  car  is  not  deci- 
sive. If  he  was  struck  while  going  to  the 
car  to  perform  an  interstate  duty  in  the 
course  of  his  employment  under  the  cir- 
cumstances, he  was  as  much  engaged  in 
interstate  commerce  as  if  he  had  received 
the  mail  and  was  killed  while  in  the  act 
of  carrying  it  to  the  station.  New  York 
C.  &  H.  R.  R.  Co.  V.  Carr,  238  U.  S.  260, 
263,  59  L.  ed.  1298,  1299,  36  Sup.  Ct.  Rep. 
780;  North  Carolina  R.  Co.  v.  Zachary. 
232  U.  S.  248,  256,  58  L.  ed.  591,  594,  34 
Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C,  159, 
9  N.  C.  C.  A.  109 ;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Scale,  229  U.  S.  166,  159,  160,  57 
L.  ed.  1129,  1133,  1134,  33  Sup.  Ct.  Rep. 
651,  Ann.  Cas.  19I4C,  156.  As  the  evidence 
shows  that  the  decedent  was  on  his  wav 
to  the  car  for  the  purpose  of  taking  the 
mail  from  this  interstate  train  in  the  per- 
formance of  his  duty,  it  is  plain  that  he 
was  engaged  in  interstate  commerce  when 
he  met  with  the  injuries  which  resulted 
in  his  death.  It  follows,  for  the  reasons 
previously  stated,  that  the  plaintiff  is  not 
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<otitled  to  reeover  under  the  Massachu- 
«etta  Employers'  Liability  Act;  but  that 
her  right  to  recover,  if  any,  must  be  sought 
under  the  Federal  Employers'  Liability 
Act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149,  Comp.  Stat.  1916,  §  8657). 
In  view  of  the  conclusiim  reached,  it  is 


unnecessary  to  determine  whether  protect- 
ing the  crossing  was  employment  in  inter- 
state commerce.  See  Southern  P.  Co.  v. 
Industrial  Acci.  Commission,  —  Cal.  — , 
L.R.A.1917E,  262,  161  Pac.  1139. 
Exceptions  overruled. 


CALIFORNIA  SUPREMB  COURT. 
(In  Banc.) 

CYRIAKUS  ZENZ  et  al. 

V. 

INDUSTRIAL   ACCIDENT  COMMISSION 

et  al. 

(—  Cal.  — ,  168  Pac.  364.) 

Master  and  servant  —  Federal  Employ- 
ers* Liability  Act  —  application  to  one 
carrying  mail. 

The  transportation  of  mail  between 
states  is  interstate  commerce,  so  that  the 
Federal  Employers'  Liability  Act  applies 
to  an  injury  to  an  employee  while  carrying 
mail  from  the  depot  to  aji  interstate  train, 
although  the  carriage  of  the  mail  is  under 
an  agency  contract,  and  not  in  the  capacity 
of  common  carriers. 
For  other  cases,  see  Master  and  Servant,  IL 

a,  i,  in  Dig,  1-52  N.  8. 

(October  16,  1917.) 

APPLICATIOX  by  petitioners  for  an  or- 
der to  show  cause  why  a  writ  should 
not  issue  to  review  an  order  of  the  Com- 
niBsion  dismissing  proceedings  under  the 
Workmen's  Compensation  Act  to  recover 
compensation  for  the  death  of  their  de- 
c-edent.     Order  to  show  cause  discharged. 

Hie  facts  are  stated  in  the  opinion. 

Messrs.  Hatton  A  Soott,  Cushing  & 
CnsblBs,  and  £rwin  E.  Ricliter,  for  peti- 
tioners : 

An  employee  of  a  railway  company. 
T^hile  employed  in  the  carriage  of  United 
States  Mail,  is  not  an  employee  of  a  com- 
mon carrier.  Atchison,  T.  &  S.  F.  R.  Co. 
T.  United  States,  225  U.  S.  640,  56  L.  ed. 
12.36,  32  Sup.  Ct.  Rep.  702;  Banker's  Mut. 
Casualty  Co.  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  65  L.R.A.  397,  54  C.  C.  A. 
608,  117  Fed.  434,  Central  R.  Bkg.  Co.  v. 
Umpley,  76  Ala.  357,  52  Am.  Rep.  334; 
Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R. 

Note. —  As  to  the  applicability  of  the 
Federal  Employers*  Liability  Act  or  state 
employers'  liability  or  compensation  acts, 
to  injuries  to  railroad  employees  engaged 
in  handling  interstate  mail,  see  annotation 
following  this  case,  post,  426,  and  refer- 
ences therein  to  annotation  on  related  ques- 
tions. 


Co.  118  Iowa,  423,  59  L.R.A.  796,  92  N. 
W.  88. 

The  state  is  not  ousted  of  jurisdiction 
because  the  parties  were  engaged  in  the 
performance  of  a  contract  with  the  Federal 
government. 

Lynch  v.  Boston  4  M.  R.  Co.  227  Mass. 
123,  ante,  419,  116  N.  E.  401;  Ohio  River 
Contract  Co.  v.  Gordon,  244  U.  S.  68,  61 
L.  ed.  997,  37  Sup.  Ct.  Rep.  599. 

Messrs.  Christopher  31.  Bradley,  E.  \V. 
Camp,  and  Robert  Brennan,  for  respond- 
ents: 

The  transportation  of  mail  between 
states  is  interstate  commerce. 

International  Textbook  Co.  v.  Pigg,  217 
U.  8.  91,  54  L.  ed.  678,  27  L.R.A.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103;  Lottery  Cases  (Champion  v.  Ames) 
188  U.  S.  321,  47  L.  ed.  492,  28  Sup.  Ct. 
Rep.  321,  13  Am.  Crim.  Rep.  661;  Pensa- 
cola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  1,  24  L.  ed.  708;  Marconi  Wire- 
less Teleg.  Co.  v.  Com.  218  Mass.  668,  106 
N.  E.  310,  Ann.  Cas.  1916C,  241;  Illinois 
C.  R.  Co.  V.  Illinois,  163  U.  S.  142,  41  L.  ed. 
107,  16  Sup.  Ct.  Rep.  1096;  Heyman  v. 
Hays,  236  U.  S.  178,  59  L.  ed.  627,  35  Sup. 
Ct.  Rep.  403 ;  Lynch  v.  Boston  &  M.  R.  Co. 
227   Mass.   123,  ante,  419,   116  N.  E.  401. 

Messrs.  U.  T.  Clotfelter,  Paul  Burks 
and  M.  W.  Reed  for  respondent  railroad 

Angellottl,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  petitioners,  alleged  dependents  of 
Frederick  Albert  Zenz,  deceased,  who  re- 
ceived injuries  in  the  course  of  and  aris- 
ing out  of  his  employment  by  the  Atchi- 
son, Topeka,  &  Santa  Fe  Railway  Company 
which  caused  his  death,  sought  from  the 
Industrial  Accident  Commission  an  award 
against  the  railway  company,  under  the 
Industrial  Compensation  Act.  After  a 
hearing  the  Commission  found  that  the 
injury  arose  out  of  and  happened  in  the 
course  of  employment,  while  the  injured 
employee  was  performing  service  growing 
out  of  and  incidental  thereto,  in  the  follow- 
ing  manner:  ''While  delivering  pouches 
of  mail  from  the  depot  at  River  bank  to 
a  train  he  was  run  down  bv  another  train." 

It,  however,  dismissed  the  proceeding  for 
want  of  jurisdiction,  the  railway  company 
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having  pleaded  and  established  to  the  sat- 
isfaction of  the  Commission  that  the  injury 
occurred  while  deceased  was  employed  by 
the  railway  company  in  interstate  com- 
merce, and  that  therefore,  by  reason  of 
the  act  of  Congress  relating  to  the  liability 
of  common  carriers  by  railroad  to  their 
employees,  the  act  generally  known  as  the 
Federal  Employers'  Liability  Act,  the  Com^ 
mission  was  without  jurisdiction. 

On  the  application  of  petitioners,  an 
order  to  show  cause  why  a  writ  of 
certiorari  or  other  appropriate  writ 
should  not  issue  was  made.  Answers 
have  been  filed  both  by  the  Commission 
and  the  respondent  railway  company,  and 
the  matter  has  been  submitted  upon  such 
petition  and  answers.  It  appears  that 
the  Commission  also  found  as  follows: 
"That  at  said  time  the  defendant  was  a 
common  carrier  by  railroad  engaged  in 
commerce  between  different  states  of  the 
United  States,  and  said  Frederick  Albert 
Zenz  was  engaged  by  the  defendant  in 
such  commerce:  that  this  Commission  is 
therefore  without  jurisdiction  in  this  pro- 
ceeding." 

It  was  stipulated  at  the  hearing  before 
the  Commission  that  the  occupation  of 
deceased  "was  that  of  a  call  boy  and  deliver- 
ing United  States  mail  from  the  tlefend- 
ant*s  depot  to  defendant's  trains  and,  vice 
versa,  taking  United  States  mail  from 
defendant's  trains  to  defendant's  depot, 
and  that,  while  in  the  performance  of  this 
duty  of  carrying  United  States  mail  from 
the  defendant's  depot  to  defendant's  train, 
the  deceased  employee  met  with  injuries 
causing  subsequent   death." 

It  is  not  disputed,  as  set  up  in  the 
answers,  that  the  railway  company  was 
a  common  carrier  by  railroad  engaged  in 
interstate  commerce,  operating  trains  be- 
tween the  state  of  California  and  other 
states  of  the  United  States,  and  that  the 
train  to  which  decedent  was  delivering  the 
mail  at  the  time  of  his  injury  was  an  inter- 
state train,  engaged  in  interstate  com- 
merce, which  had  stopped  at  Riverbank  on 
its  way  to  its  destination  in  the  state  of 
California.  It  is  further  set  up  in  each  of 
the  answers  that  evidence  was  produced 
before  the  Commission  to  the  effect  that 
the  article  being  handled  by  the  decedent 
at  the  time  and  place  of  injury,  viz..  United 
States  mail,  consisted  in  part  of  communi- 
cations and  mail  destined  to  points  with- 
out the  state  of  California. 

The  real  contention  of  petitioners  as 
stated  in  their  petition  is  that,  inasmuch 
as   the   carriage,   in   regard   to  which   the 
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employer  was  engaged  in  so  far  as  any  serv- 
ice  of  deceased  was  concerned  at  the  time  he 
received   his    injury,    was   the    carriage   of 
United  States  mail,  it  was  not  and  could 
not  be  with  respect  to  such  service  a  com- 
mon   carrier    engaged    in    interstate    com- 
merce, within   the  meaning   of  the  act  of 
Congress  referred  to,  with  the  result  that, 
such  act  having  no  application,  the  juris- 
diction    of    the    Industrial    Accident    Com- 
mission   was    complete.     "If    the    Federal 
statute   was   applicable,    the    state   statute 
was  excluded  by  reason  of  the  supremacy 
of  the  former  under  the  national  Constitu- 
tion."    St.    Louis,    S.    F.   &   T.    R.    Co.   v. 
Scale,  229  U,   S.   156,   67   L.  ed.   1129,  3a 
Sup.   Ct.   Rep.   651,  Ann.  Cas.  1914C,  156. 
If  the  Federal  statute  was  not  applicable^ 
the    Industrial    Accident    Commission    had 
jurisdiction. 

Basing    their    claim    upon    certain    deci- 
sions to  the  effect  that  a  railroad  company, 
in    carrying    United    States    mail,    is    not, 
with   respect  to   such   service,   acting  as  a 
"common  carrier,"  with  the  corresponding 
rights  and  liabilities  of  that  relation,  but 
is  in  that  particular  service,  serving  as  an 
agency  of  government  (see  Atchison,  T.  &  S. 
F.  R.  Co.  V.  United  States,  225  U.  S.  640, 
56  L.  ed.  1236,  32  Sup.  Ct.  Rep.  702 ;  Bank- 
ers' Mut.  Casualty  Co.  v.  Minneapolis,  St. 
P.  &  S.   Ste.  M.   R.  Co.   65  L.R.A.   397,  54 
C.  C.  A.  608,  117  Fed.  434;    Central  R.  4: 
Bkg.  Co.  V.  Lampley,  76  Ala.  357,  52  Am. 
Rep.  334;  Boston  Ins.  Co.  v.  Chicago,  R.  I, 
&  P.  R.  Co.  118  Iowa,  423,  59  L.R.A.  796. 
92  N.   W.   88);    it   is  urged  by  petitioner 
that  the  Federal  Employer's  Liability  Act 
can  have  no  application  here.     It  is  urged 
by  counsel  that  the  act  applies  only  to  such 
service  as  is  being  performed  by  the  rail- 
road company  under  such  circumstaaces  afr 
make  it  a  "common  carrier,"  with  all  the  re- 
sultant  legal  rights  and  obligations,   with 
relation  to  the  person  for  whom  the  service 
is  performed.      The  language  of  the  act  is 
"that    every    common    carrier    by    railroad 
while  engaging  in   commerce   between   any 
of  the  several  states  or  territories     .     .     . 
shall  be  liable  in   damages  to  any   person 
suffering   injury   while   he   is  employed   by 
such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,   to  his  or 
her  personal  representatives,"  etc.  [35  Stat. 
at    L.    65,    chap.    149,    Gomp.    Stat.    1916, 
§    8667. 

Ko    one   of   the    cases   cited    by    learned 

counsel    for    petitioners    arose    under    the 

Federal     Employer's     Liability     Act     and 

cannot  be  taken  as  authority  upon  ita  prop- 

1  er  construction.     The  first  case  cited    (At- 
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<'lii8on,  T.  &  S.  F.  R.  Co.  v.  United  States, 
sopra)  had  to  do  solely  with  the  question 
<ii  the  relations  of  the  carrier  of  mail  to 
tlie  government,  its  rights  and  liabilities 
in  regard  thereto,  and  it  was  held  that 
with  relation  to  the  government  it  was 
not  "acting  as  a  common  carrier,  with  cor> 
responding  rights  and  liabilities,"  but  as 
an  agency  of  the  government  under  con- 
tract with  the  government.  In  the  other 
cases  the  litigation  involved  the  question  of 
the  liability  of  the  carrier  to  senders  and 
addressees  of  mail  matter.  It  was  held 
that  the  carrier  of  mail  was  not,  with 
respect  to  senders  and  addressees  of  mail, 
"a  common  carrier,"  with  corresponding 
rights  and  liabilities,  but  with  regard  to 
them  was  acting  solely  as  a  government 
agency.  We  think  this  distinction,  so  im- 
portant when  w^e  are  considering  the  ques- 
tion of  the  rights  and  obligations  of  the 
railroad  carrier  with  relation  to  the  gov- 
ernment and  the  senders  and  addressees 
of  mail,  is  unimportant  here.  In  enacting 
the  Federal  Employers'  Liability  Act  Con- 
gress was  endeavoring  to  cover  the  whole 
field  of  the  relations  between  carriers  by 
railroad  engaged  in  interstate  commerce  and 
their  employees,  with  respect  to  their  obli- 
gations to  the  employees,  and  the  remedies 
of  the  latter  for  any  violation  of  those  obli- 
gations. Whetlier  in  a  particular  case  one 
primarily  engaged  in  the  business  of  a  oom- 
ffion  carrier  is  carrying  particular  goods  in 
that  capacity  rather  than  as  a  mere  agent 
or  under  some  other  kind  of  contract,  is  of 
importance  only  as  relates  to  his  obliga- 
tions and  liabilities  to  those  for  whom  he 
carries,  a  matter  having  no  real  pertinency 
to  the  subject-matter  of  this  legislation. 
To  our  minds,  the  expression  "common  car- 
rier by  railroad"  was  used  simply  to  desig- 
nate the  class  of  employer  subject  to  the 
act,  and,  as  put  by  counsel  for  respondents, 
"in  the  generic  definitive  sense,"  as  includ- 
ing only  common  carriers  *'by  railroad"  as 
distinguished  from  common  carriers  by 
other  means  of  transportation.  If  the 
employer  is  primarily  engaged  in  the  busi- 
ness of  transporting  passengers  and  freight 
for  hire  by  railroad  as  a  common  carrier, 
it  comes  within  the  act  as  to  its  railroad 
of  course,  provided  always  that  it  is  sub- 
ject to  the  act  only  while  engaged  in  inter- 
state commerce,  and  only  on  account  of 
injuries  or  death  suffered  by  an  employee 
vhile  he  is  employed  by  such  carrier  in 
such  commerce.  That  the  Atchison,  Tope- 
ka,  k  Santa  Fe  Railroad  Company  was 
primarily  a  "common  carrier  by  railroad," 
actually  engaged  in  its  business  as  such 
at  the  time  of  the  accident,  is  not  ques- 


tioned. The  remaining  question  is,  then, 
whether  in  the  matter  of  the  transpor- 
tation of  this  mail  it  was  engaged  in 
interstate  commerce,  emtirely  regardless 
of  whether  it  transported  such  mail, 
so  far  aa  its  relations  with  the  govern- 
ment are  concerned,  as  a  common  carrier 
or  as  an  agency  of  the  government. 

We  think  there  can  be  no  serious  ques- 
tion, in  view  of  the  decisions,  that  the 
transportation  of  mail  between  different 
states  and  territories  is  interstate  com- 
merce. It  was  said  in  the  case  of  Pensa- 
eola  Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96 
U.  S.  1;  24  L.  ed.  708,  that  "since  the 
case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  6 
L.  ed.  23,  it  has  never  been  doubted  that 
commercial  intercourse  is  an  element  of 
commerce  which  comes  within  the  regulat- 
ing power  of  Congress.  FostofHces  and 
post  roads  are  established  to  facilitate  the 
transmission  of  intelligence." 

In  that  case  it  was  held  that  the  trans- 
mission of  Intelligence  by  electricity  is 
interstate  commerce.  The  transmission  of 
wireless  messages  between  states  is  held 
to  be  interstate  commerce  (Marconi  Wire- 
less Teleg.  Co.  v.  Com.  218  Mass.  558,  106 
N.  £.  310,  Ann.  Cas.  191dC,  214),  as  is  also 
the  transmission  of  information  between 
states  through  the  mails  by  correspondence  ^ 
schools  (International  Textbook  Co.  v. 
Pigg,  217  U.  S.  91,  54  L.  ed.  678,  27  L.R.A. 
(N.S.)  493,  30  Sup.  Ct.  Rep.  481,  18  Ann. 
Cas.  1103).  There  can  be  no  doubt  that 
the  transmission  of  letters  or  parcels  by 
a  railroad  for  an  express  company  between 
states  is  interstate  commerce. 

We  are  of  the  opinion  that  the  fact 
that  the  transportation  of  mail  is  for  the 
Federal  Government  can  wake  no  diff- 
erence in  this  respect.  When  mail  is 
transported  from  one  state  to  another, 
such  transportation  is  interstate  commerce, 
although  the  carrier  be  acting  under  con- 
tract with  the  government  and  as  one  of 
its  agencies.  This  was  expressly  decided 
by  the  supreme  judicial  court  of  Massa- 
chusetts in  the  recent  case  of  Lynch  v. 
Boston  &  M.  R.  Co.  227  Mass.  123,  ante,  419, 
116  N.  E.  401. 

It  follows  from  what  we  have  said 
that  the  Industrial  Accident  Commission 
did  not  err  in  its  conclusion  that  it  was 
without  jurisdiction  to  make  an  award  in 
this  matter. 

The  order  to  show  cause  is  discharged, 
and  the  proceeding  dismissed. 


We  concur: 
Melvin,  J« 


Shaw,  J,',   Henshaw,  J.; 
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Annotation — ^Applicability  ot  Federal  Employers'  Liability  Act  or  state 
employers'  liabflity  or  compensation  acts  to  injuries  to  railroad  em* 
ployees  wbile  engaged  in  handling  interstate  mafl. 


A  search  of  the  authorities  reveals  but 
one  other  case  passing  upon  the  appli- 
cability of  the  Federal  Employers'  Liabil- 
ity Act  or  of  state  acts,  to  injuries  to 
railroad  employees  while  engaged  in 
handling  interstate  mail, — Lynch  v. 
Boston  &  M.  R.  Co.  (Mass.)  ante,  419. 
In  the  latter  case,  recovery  was  sought 
under  the  Massachusetts  Employers'  Lia- 
bility Act  of  1909,  while  in  Zenz  v.  In- 
dustrial Acci.  Commission,  ante,  423, 
the  recovery  was  sought  under  the  state 
Compensation  Act.  The  two  courts  are 
harmonious  however  in  holding  that  the 
employee,  while  engaged  in  handling  in- 
terstate mail,  was  himself  engaged  in 
furthering  interstate  commerce,  and  con- 
sequently the  Employers'  Liability  Act 
applied,  to  the  exclusion  of  any  state 
statute. 


As  to  state  or  municipal  regulation 
affecting  employees  engaged  in  handling 
United  States  mail,  see  annotation  to 
Com.  V.  Closson,  L.R.A.1918C,  939. 

As  to  the  constitutionality,  applica- 
tion, and  effect  of  the  Federal  Employ- 
ers' Liability  Act,  see  annotations  in  47 
L.R.A.(N.S.)  38,  and  L.R.A.1915C,  47. 
For  later  cases  and  annotations  consult 
L.R.A.  Indexes  for  volumes  subsequent 
to  L.R.A.1915C,  under  the  title,  "Master 
and  Servant,"  subtitle,  "Employers'  Lia- 
bility Acts." 

Upon  the  general  subject  of  Work- 
men's Compensation  Acts,  see  the  anno- 
tations in  L.R,A.1916A,  27,  and  L.R.A. 
1917D,  80.  For  later  cases  and  annota- 
tions, consult  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.1917D,  un- 
der the  title,  "Workmen's  Compensa- 
1  tion,"  W.  M.  G. 
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VIRGINIA  ARMSTRONG 
v. 

GEORGE  R.  ARMSTRONG. 

(-—  Ma88.  —,  118  N.  E.  916.) 

Divorce  -«  nefplect  —  crnel  and  abusive 
treatment. 

A  man's  neglect  of  his  wife  and  his  pay- 
ing attention  to  another  woman  whom  he 
tells  his  wife  he  cannot  give  up  are  not  cruel 
and  abusive  treatment  within  the  meaning 
of  the  divorce  act,  although  the  treatment 
may  injure  her  health,  if  there  is  no  malevo- 
lent motive  on  his  part  toward  her. 
For  other  casea^  see  Divorce  and  Separation,  j 

///,  a,  in  Dig.  l-o2  A'.  .S', 

(March  5,  1918.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  determination  by  the 
Supreme  Judicial  Court  of  a  libel  for  di- 
vorce for  alleged  cruel  and  abusive  treat- 
ment, which  resulted  in  a  decree  dismissing 
the  libel  without  prejudice  to  a  libel  for  any 
other  cause.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Note.  — *  For  relations  or  association  of 
spouse  with  persons  of  opposite  sex  as 
cruelty  or  abusive  treatment  within  statute 
defining  grounds  of  divorce,  see  annotation 
following  this  case,  post,  427,  and  refer- 
ences therein  to  annotations  on  related 
questions. 
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Messrs.  Whipple,  Sears.  &  Ogden  and 
Lothrop   WithlnfTton.   for   libellant: 

Any  treatment  which  occasions  mental 
suffering  in  such  a  degree  a&  to  impair  the 
innocent  party's  health  is  cruelty,  justify* 
ing  the  granting  of  a  divorce. 

Holyoke  v.  Holyoke,  78  Me.  404,  6  AtL 
827 ;  Ellison  v.  Ellison.  66  Neb.  412,  91  N. 
VV.  403;  Robinson  v.  Robinson,  66  N.  H. 
600,  15  L.R.A.  121,  49  Am.  St.  Rep.  632,  23 
Atl.  362;  Barnes  v.  Barnes,  96  Cal.  171,  16 
L.R.A.  660,  30  Pac.  298;  Wells  v.  Wells, 
116  Iowa,  59,  89  N.  W.  98 ;  Black  v.  Black, 
30  N.  J.  Eq.  216;  14  Cyc.  604,  note  10? 
Kelly  V.  Kelly,  L.  R.  2  Prob.  &  Oiv.  69,  39 
L.  J.  Prob.  N.  S.  28,  22  L.  T.  N.  S.  308,  1ft 
Week.  Rep.  767;  Jeflferson  v.  Jefferson,  168 
Mafia.  456,  47  N.  E.  1-23;  Bailey  v.  Bailey,. 
97  Mass.  373;  Craig  v.  Craig,  129  Iowa. 
192.  2  L.R.A.(N.S.)  669,  106  N.  W.  446: 
McClung  V,  McClung,  40  Mich.  493;  Hooker 
V.  Hooker,  66  Fla.  53,  43  L.R.A.(N.S.)  964, 
61  So.  121;  Rickard  v.  Rickard,  9  Or.  168; 
Fleming  v.  Fleming,  96  Cal.  430,  29  Am.  St. 
Rep.  124,  30  Pac.  566;  Aitchison  v.  Aitchi- 
son,  90  Iowa,  93,  68  N.  W.  573;  Craig  v. 
Craig,  2  L.R.A.(N.S.)   669,  note;  Hooker  v. 

Hooker,  43  L.R.A.(N.S.)   964,  note;  W 

v.  W ,  141  Mass.  495,  55  Am.  Rep.  491^ 

6  N.   E.  541. 

Carroll,  J.,  delivered  the  opinion  of  the- 
court : 

The  libellant  petitioned  for  a  divorce,, 
alleging  crnel  and  abusive  treatment.     She 
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testified  that  she  was  married  in  1010; 
that  in  1916  lier  husband  "stayed  away 
from  ber  longer  that  he  had  ever  in 
fom*  years  and  went  out  many  evenings;" 
that  when  she  spoke  to  him  about  this 
he  said  "he  had  been  going  .  .  .  with 
a  girl  in  Boston;"  that  she  became  un- 
happy, could  not  sleep,  "had  extreme 
attacks  of  vomiting;"  that  "she  expostu- 
lated with  him  and  told  him  of  her  suf* 
fering^'  and  he  said  he  could  not  give 
ap  the  girl;  that  she  was  worried,  became 
sick,  and  has  not  completely  recovered  her 
health.  There  was  additional  evidence  of 
her  physical  condition,  and  that  her  health 
was  injured  by  her  husband's  conduct;  and 
also  t^timmiy  tending  to  show  his  adul- 
tery. 

The  judge  found  there  was  no  evidence  of 
physical  violence,  that  during  the  libellant's' 
sickness  she  lacked  no  attention  "except  her 
husband's  personal  attention;"  that  her 
health  was  impaired  "because  of  the  aliena- 
tion of  his  affections;"  and  that  her  testi- 
nioDv  and  that  of  her  witnesses  was  true. 
He  dismissed  the  libel  and  reported  the  case, 
his  order  to  be  reversed  if,  upon  the  facts, 
he  was  warranted  in  granting  the  divorce. 
In  dismissing  the  libel  the  judge  was 
right.  On  the  ground  alleged  there  was  no 
evidence  to  warrant  the  granting  of  the  pe- 
tition. The  divorce  was  not  sought  because 
of  her  husband's  adultery,  and  however  cruel 
his  conduct  may  have  been, — and  al- 
though it  may  have  seriously  injured  her 
health, — ^the  offense  and  his  confession  of  it 
did  not  amount  to  cruel  and  abusive  treat- 
ment within  the  divorce  statute.    Rev.  Laws, 

chap.  152,  §  1.     In  W v.  W ,  141 

Mass.  495,  55  Am.  Rep.  401,  6  N.  E.  541, 
.f  it  was  held   that  the  commission  by  the 
'  husband  of  a  disgusting  act  in  the  presence 
;  of  his  wife,  which  injured  her  health,  was 
not  cruel  and  abusive  treatment  within  the 
statute,  in  the  absence  of  evidence  that  the 
act  was  done  with  the  intention  of  injuring 
/  her.    "The  words  'cruel  and  abusive  treat- 
ment' seem  to  import  on  their  face  conduct 


directed  towards  the  other  party,  and  with 
a  malevolent  motive."  There  was  no  evi- 
dence to  support  a  finding  that  the  acts 
of  the  husband  were  committed  with  such 
motive,  and  there  was  nothing  to  indicate 
that  the  confession  of  his  guilt  and  his  other 
statements  were  made  with  the  purpose  of 
injuring  his  wife.  Language  may  be  so  ir- 
ritating and  so  frequently  used  as  to  per- 
mit the  granting  of  a  divorce  because  of 
cruel  and  abusive  treatment  when  injury 
to  health  results  from  it,  but  where  there 
is  no  such  purpose, — ^although  the  libellant's 
health  was  severely  affected, — ^a  divorce 
cannot  be  granted  on  this  ground.  Free- 
born V.  Freeborn,  168  Mass.  50,  46  N.  E. 
428.  The  spouse  may  be  guilty  of  drunk- 
enness or  other  vices;  his  habits  or  disposi- 
tion, his  indifference,  neglect,  or  desertion, 
may  cause  mental  worry  and  injury  to 
health;  but  these  acts,  standing  by  them- 
selves, are  not  enough  to  make  out  a  case 
of  cruel  and  abusive  treatment.  Ring  v. 
Ring,  118  Ga.  183,  62  L.R.A.  878,  44  S.  E. 
861.  For  somewhat  similar  cases  see  Bowen 
V.  Bowen,  179  Mich.  574,  51  L.R.A.(N.S.) 
460,  146  N.  W.  271;  Hancock  v.  Hancock, 
65  Fla.  680,  16  L.RA.(N.S.)  670,  45  So. 
1020;  Huff  V.  Huff,  73  W.  Va.  330,  51  L.R.A. 
(N.S.)  282,  80  S.  E.  846.  Neither  words 
nor  acts  which  do  not  involve  physical  vio- 
lence, inflicted  on  the  other  party,  are  suf- 
ficient to  constitute  cruel  and  abusive  treat- 
ment within  the  meaning  of  tlie  statute, 
unless  it  is  sliown  that  the  language  was  ut- 
tered or  these  acts  were  committed  with  a 
malicious  intent  and  for  the  purpose  of  in- 
juring the  libellant.  As  there  was  nothing 
to  show  such  an  intent  and  none  can  be 
inferred  from  the  evidence,  the  judge  could 
not  grant  the  divorce  and  waa  fully  war- 
ranted in  dismissing  the  libel. 

According  to  the  terms  of  the  report,  the 
order  dismissing  the  libel  is  to  stand  "with- 
out prejudice  to  a  libel  for  any  other 
cause." 

So  ordered. 


Aimolatioii — Relatioiis  or  associatum  of  tpoute  with  persons  of  opposite 
sex  as  cruelty  or  abusive  treatment  within  statute  definnig  grounds 
of  divorce. 


It  will  be  observed  that  in  Armstrong 
V.  Armstrong,  ante^  426,  the  court  held 
that  words  and*  actions  without  violence 
are  not  grounds  for  divorce  as  cruel  and 
abusive  treatment,  in  the  absence  of  an 
intent  to  injure. 

The  cases  within  the  scope  of  this  note 
are  of  a  miscellaneous  character. 

An  infatuation  of  a  wife  for  another 


man,  fully  disclosed  to  her  husband, 
which  is  not  accompanied  by  any  asso- 
ciation with  the  other  man,  is  not  inhu- 
man treatment,  although  the  husband  is 
of  a  sensitive  and  jealous  nature,  and  the 
oonduet  of  his  wife  troubled  him  greatly, 
and  to  some  extent  impaired  his  health. 
Ennis  V.  Ennis  (1894)  92  Iowa,  107,  60 
N.  W.  228. 
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And  a  divorce  under  a  statute  for  ex- 
treme cruelty  is  not  justified  by  mere  in- 
discreet or  imprudent  conduct  in  rela- 
tions with  young  men  on  the  part  of  the 
wife,  all  of  which  may  well  be  embraced 
under  the  term  "flirting."  Hancock  v. 
Hancock  (1908)  55  Fla.  680,  15  L.R.A. 
(N.S.)  670,  45  So.  1020. 

Lewd  and  indecent  conduct  by  the 
husband  towards  the  daughter  of  his 
wife,  a  girl  of  12  years  of  age,  is  not  a 
personal  indignity  to  the  wife,  or  cruel 
and  inhuman  treatment  rendering  life 
burdensome.  Cline  v.  Cline  (1882)  10 
Or.  474. 

In  Begrow  v.  Begrow  (1910)  162  Mich. 
349,  139  Am.  St.  Rep.  662,  127  N.  W. 
256,  it  was  held  that  the  husband  was  en- 
titled to  a  divorce  from  his  wife  on  the 
ground  of  extreme  cruelty  where  it  was 
shown  that  she  caused  the  husband  to 
lose  customers  by  coming  to  his  store  and 
making  annoying  remarks  to  his  woman 
customers  because  of  jealousy;  that 
when  threatened  with  divorce  she  en- 
deavored to  brain  him  with  a  chair;  that, 
in  company  with  other  men,  she  had  been 
in  a  cafe  where  intoxicating  liquors  were 
sold,  and  remained  out  late;  that  on  one 
occasion  she  remained  out  all  night  with- 
out satisfactory  explanation;  that  she 
was  seen  riding  in  an  automobile  with 
men  and  other  women;  that  for  a  con- 
siderable period  she  refused  to  prepare 
breakfast;  and  that  she  called  her  hus- 
band a  "street  angel,''  a  "house  devil" 
and,  after  the  bill  was  filed,  a  "dirty 
dog." 

In  Beebe  v.  Beebe  (1916)  174  App. 
Div.  408,  160  N.  Y.  Supp.  967,  the  court 
considered  that  the  husband  had  been 
guilty  of  cruel  and  inhuman  treatment 
where,  several  weeks  before  the  birth  of 
her  child,  he  informed  his  wife  that  they 
would  not  longer  inhabit  the  same  room 
and  that  they  would  have  no  more  chil- 
dren, and  a  few  days  after  such  birth  he 
told  her  that  he  cared  a  great  deal  for 
someone  else,  who  felt  similarly  towards 
liim,  but  disclaimed  any  intimate  rela- 
tions between  them;  and  besides  making 
these  statements  he  had  had  his  wife 
committed  on  a  lunacv  certificate  se- 
cured  by  fraudulent  practices  when  she 
was  sane.  (But  it  was  held  that  the  of- 
fense was  condoned.) 

A  settled  aversion  on  the  part  of  a 
husband  toward  his  wife,  of  more  than 
fiix  months'  duration  before  the  filing  of 
a  bill  for  divorce,  and  the  use  toward  her 
of  harsh  and  cruel  epithets,  and  the 
endeavor  to  poison  the  minds  of  his 
children  against  her,  and  the  open  pro- 
fession of  his  love  for  another  woman, 
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with  whom  he  speiids  much  of  his  time, 
constitute  cruel  and  inhuman  behavior. 
Zumbiel  v.  Zumbiel  (1902)  113  Ky.  841, 
69  S.  W.  708. 

Cruel  and  inhuman  treatment,  enti- 
tling a  wife  to  divorce,  is  shown  by  her 
husband's  bringing  another  woman  into 
the  home,  and  exhibiting  towards  her 
marked  attention  and  signs  of  affection, 
telling  her  of  his  love  in  the  presence  of 
his  wife,  and  informing  his  wife  that  he 
no  longer  cares  for  her,  cannot  stand  it 
to  live  with  her,  and  is  going  to  leave 
her,  in  consequence  of  which  the  wife's 
health  becomeg  seriously  affected.  Craig 
V.  Craig  (1905)  129  Iowa,  192,  2  L.R.A. 
(N.S.)  669, 105  N.  W.  446. 

The  commission  of  acts  which  outrage 
the  feelings  of  modesty  and  decency, 
such  as  threatening  to  commit,  or  at- 
tempting to  commit,  adultery,  or  cursing, 
abusing,  or  using  insulting  and  oppro- 
brious language,  when  done  between  hus- 
band and  wife,  whether  by  the  husband 
to  the  wife,  or  by  the  wife  to  the  hus- 
band, and  in  the  knowledge  or  coming 
to  the  knowledge  of  both,  is  declared,  in 
Gholston  V.  Gholston  (1860)  31  Ga.  625, 
to  constitute  cruel  treatment,  justifying 
a  divorce. 

Where  the  plaintiff  charged  the  de- 
fendant with  immoral  acts  with  his  half 
sister,  whom  he  permitted  to  remain  as 
a  member  of  his  household  against  the 
wife's  remonstrance,  the  court,  while 
denying  the  divorce  because  it  did  not 
consider  that  the  facts  charged  were 
proved,  did  state  that  if  the  respondent's 
conduct  in  connection  with  his  half  sis- 
ter was  of  such  a  character  as  to  justify 
his  wife's  inference  of  the  existence  of 
criminal  relations  between  them,  carried 
on  in  her  own  house,  and  he  should  per- 
sist in  such  a  course  against  her  remon- 
strances, and  refuse  to  send  his  half 
sister  away,  with  knowledge  of  his  wife's 
distrust  and  mental  suffering  occasioned 
by  such  conduct,  it  wpuld  constitute  a 
case  of  cruel  and  inhuman  treatment  and 
personal  indignities  rendering  life  bur- 
densome, under  the  statute,  even  though 
no  guilt  existed  in  fact.  Bickard  v. 
Rickard  (1880)  9  Or.  168. 

A  wife  is  entitled  to  a  divorce  under  a 
statute  giving  a  right  to  divorce  for  such 
inhuman  treatment  as  to  endanger  life 
where  the  husband  has  become  estranged 
from  his  wife  and  neglectful  of  his 
social  duties  to  his  family,  sullen,  harsh 
in  his  language  when  angry,  and  often 
does  and  says  things  to  cause  his  wife 
distress,  on  two  occasions  calling  her  a 
liar  and  stating  that  his  friends  wonder 
why  he  married  her;  and  the  wife  has 
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discovered  that  her  husband  has  stayed 
for  two  days  at  the  same  hotel  with  an 
uumarried  woman  to  whom  he  had 
formerly  been  engaged,  where  they  oc- 
cupied adjoining  rooms,  and  conducted 
themselves  as  lovers.  Aitehison  t. 
Aitchison  (1896)  99  Iowa,  93,  68  N.  W. 
573. 

The  open,  public,  and  notorious  asso- 
ciation of  a  husband  with  a  married 
woman  under  suspicious  circumstances, 
continuing  through  a  series  of  seven 
years,  culminating  in  an  open  conflict 
between  the  husband  and  such  woman 
and  his  wife  on  a  much  frequented  thor- 
oughfare of  a  populous  city,  is  held  in 
Holmes  v.  Holmes  (1898)  —  La.  Ann.  — , 
23  So.  324,  to  constitute  the  very  refine- 
ment of  cruelty  and  ill  treatment  on  the 
part  of  the  husband. 

A  husband  who  advocates  the  doctrine 
of  free  love,  and  who  openly  consorts 
with  lewd  women,  and  manifestly  and 
openly  expresses  his  dislike  of  his  wife 
to  her,  and  his  preference  for  other 
women,  is  guilty  of  extreme  cruelty,  en- 
titling his  wife  to  a  divorce.  McClung  v. 
MeClung  (1879)  40  Mich.  493. 

In  a  case  where  the  finding  was  for  the 
wife,  who  laid  the  ground  of  adultery 
coupled  with  cruelty,  it  appears  that  the 
husband  had  for  more  than  a  year  main- 
tained an  adulterous  intercourse  with  a 
young  girl,  and  that  he  and  his  wife  had 
frequent  altercations  about  it,  in  one  of 
which  she  broke  a  blood  vessel.  On  an- 
other occasion  he  introduced  his  para- 
mour to  her  and  tried  to  obtain  a  place 
for  her  at  his  table,  and  he  also  laid 
violent  hands  on  his  wife.  The  court 
said:  **The  amount  of  mental  and 
bodily  suffering  thus  induced,  the  length 
and  period  over  which  it  lasted,  the  bold 
and  open  manner  in  which  he  finally 
avowed  to  his  wife  his  passion  for  an- 
other woman,  and  his  determination  to 
indulge  it,  combined  to  give  these  acts  of 
violence  a  still  less  excusable  character." 
Knight  V.  Knight  (1866)  11  Jur.  N.  8. 
(Bug.)  568.  .. 

But  in  Haskell  v.  Haskell  (1880)   54^ 
CaL  262,  the  court  seems  to  have  taken 
the  view  that  adultery  is  not  extreme  . 
cruelty,  and  it  was  held  in  that  case  that ! 
adulterous  conduct  which  falls  short  of 
adultery,  and  excessive  drinking  which 
does  not  amount  to  habitual  intemper- 
ance, will  not  together  make  out  a  charge 
of  extreme  cruelty. 

Attempts  to  debauch  female  servants 
and  the  debauching  of  them  generally 
occur  in  connection  with  other  acts  of 
crueltv.  / 

In  Popkin  v.  Popkin  (1794)  1  Hagg. 
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Eccl.  Rep.  (Eng.)  733,  note,  it  waa 
said  that  ^^to  attempt  to  debauch  his 
own  women  servants  was  a  strong  act. 
of  cruelty." 

An  attempt  by  a  husband  to  debauch 
a  female  servant,  and  his  threat  to  turn 
his  wife  out  unless  she  would  help  him 
to  prevent  the  servant  from  prosecuting 
him  for  such  act,  which  it  was  alleged 
caused  the  wife  grievous  mental  su^er- 
ing,  thereby  greatly  impairing  her 
health,  were  held,  in  Fleming  v.  Fleming 
(1892)  95  Cal.  430,  29  Am.  St.  Rep.  124„ 
30  Pac.  566,  to  entitle  the  wife  to  a 
divorce  under  a  statute  defining  extreme 
cruelty  as  the  infliction  of  grievous 
bodily  injury,  or  grievous  mental  suffer-* 

ing. 

In  Smith  v.  Smith  (1814)  2  Phillim. 
Eccl.  Rep.  (Eng.)  207,  it  was  held  that 
forming  an  adulterous  connection  with 
his  wife's  maid,  and  vesting  her  with 
charge  of  the  house,  over  his  wife,  was^ 
with  other  things,  cruelty. 

In  Thompson  v.  Thompson  (1901)  85 
L.  T.  N.  S.  (Eng.)  172,  17  Times  L.  R. 
572,  it  was  held  that  the  charge  of  cruel- 
ty was  established  where  the  husband,  a 
clergyman,  had  debauched  his  servant,, 
and  criminal  proceedings  thereupon  were 
taken  against  him,  the  effect  of  which 
was  to  utterly  shatter  the  wife's  health. 

But  in  Miller  v.  Miller  (1878)  78  N.  C. 
102,  it  was  held  that  the  fact  that  the 
husband,  during  the  wife's  absence,  had 
had  illicit  intercourse  with  a  household 
servant,  which  was  not  known  to  the 
wife  until,  making  inquiries  of  such  serv- 
ant after  her  return,  she  learned  that 
she  was  pregnant  by  the  husband,  is  not 
such  indignity  to  the  person  of  the  wife 
as  to  render  her  condition  intolerable  and 
life  burdensome,  within  the  divorce  stat- 
ute. The  court  cited  as  an  instance  of  an 
offense  which  would  be  within  the  mean- 
ing of  the  statute  the  keeping  of  an 
abandoned  woman  in  the  house  in  which 
the  husband  and  wife  resided,  thus  forc- 
ing the  wife  either  to  abandon  her  home 
or  to  submit  to  an  association  repugnant 
to  her  affections,  her  virtue,  and  her  self- 
respect. 

The  subject  of  bringing  wife  in  contact 
with  prostitutes  as  ground  for  divorce 
is  treated  in  the  note  to  Hooker  v.  Hook- 
jer  (1913)  65  Fla.  53,  43  L.R.A.(N.S.) 
064,  61  So.  121.  It  was  held  in  that  eas& 
{that  it  is  extreme  cruelty  under  the- 
divorce  law  to  introduce  into  the  bed- 
room of  an  invalid  wife  a  loose  woman 
in  an  almost  nude  condition,  coupled  with 
lewd  behavior. 

In  Tower  v.  Tower  (1909)  134  App.. 
Div.  670,  119  N.  Y.  Supp.  506,  the  court 
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declined  to  disturb  the  finding  of  the 
trial  court  that  ''the  defendant  has 
treated  the  plaintiff  in  a  cruel  and  inhu- 
man  manner,  becoming  intoxicated  at  a 
number  of  times,  and  frequently  asso- 
ciating with  and  compelling  this  plaintiff 
to  associate  with  a  woman  of  ill  repute, 
and  forcing  her  in  her  company  and 
treating  the  plaintiff  in  a  cruel  and  in- 
human manner,  and  withdrawing  his 
society  and  companionship  at  long  inter- 
vals from  her.^  There  was  also  a  find- 
ing of  abandonment  and  failure  to  fur- 
nish any  means  or  money  to  the  wife. 

That  a  wife  was  entitled  to  a  decree 
of  divorce  on  the  ground  of  desertion 
coupled  with  adultery  was  held  where 
the  husband,  despite  his  wife's  objec- 
tions, brought  his  paramour  to  live  with 
him,  and,  after  enduring  those  conditions 
for  a  short  time,  she  left  her  husband's 
house  and  never  thereafter  cohabited 
with  him,  upon  being  told,  in  answer  to 
her  statement  that  either  she  or  the 
woman  must  leave,  that  she  could  do  as 
she  wished,  but  that  the  woman  would 
remain.  Dickinson  v.  Dickinson  (1889) 
62  L.  T.  N.  S.  (Eng.)  330. 

In  Bosworthick  v.  Bosworthick  (1902) 
86  L.  T.  N.  S.  (Eng.)  121,  18  Times  L.  R. 
104,  50  Week.  Rep.  217,  the  court  con- 
sidered that  the  charge  of  cruelty  had 


been  established  where  the  husband  had 
committed  rape  on  little  children,  and  in 
consequence  thereof  his  wife  had  suf- 
fered g^atly  in  health, — so  much  so  that 
medical  advisers  pronounced  her  an  ab- 
solute wreck. 

It  may  be  noted  that  it  was  held  in 
Aikens  v.  Aikens  (1914)  57  Pa.  Super. 
Ct.  424,  that  a  husband  who  tells  his  wife 
that  he  has  been  criminally  intimate  with 
another  woman,  for  the  purpose  of 
getting  his  wife  to  leave  him,  cannot 
complain  if  his  wife  openly  accuses  him 
of  criminally  intimate  conduct,  nor  can 
he  complain  that  such  a  course  of  con- 
duct on  the  part  of  his  wife  constitutes 
cruel  and  barbarous  treatment  and  in- 
dignities to  the  person. 

For  relations  between  one  spouse  and 
relatives  of  the  other  as  affecting  ques- 
tion of  desertion  or  cruelty,  see  the  notes 
in  13  L.R.A.(N.S.)  222;  34  L.E.A.(N.S,) 
758;  and  L.E.A.1915E,  161. 

The  effect  of  making  unfounded 
charges  of  adultery  as  cruelty  is  treated 
in  notes  in  18  L.R.A.(N.S.)  303,  and  34 
L.R.A.(N,S.)  360.  Other  questions  relat- 
ing to  cruelty  as  ground  of  divorce  or 
separation  are  treated  in  notes  cited  in 
the  L.R.A.  Indexes  under  the  title  "Di- 
vorce," subtitle,  "Cruelty."      B.  B.  B. 
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MARY  M.  BOHRER,  Appt., 

V. 

MANSELL  DAVIS  et  al. 

(94  Neb.  367,  143  N.  W.  209.) 

lit  mi  tat  ion   of   actions   —   right   of   re- 
malnderman. 

1.  The  Statute  of  Limitations  does  not 
begin  to  run  against  a  right  of  action  un- 
til that  right  exists.  The  party  who  has 
right  of  aetion  has  the  full  period  of  the 
statute  in  which  to  enforce  it.  The  re- 
mainderman has  no  right  of  possession  until 
the  particular  estate  is  terminated.  He 
has  no  right  of  action  which  depends  upon 
the  right  of  possession  until  he  is  entitled 
to  the  possession. 

For  other  (xr«e«,  «ec  JjimUation  of  AciionSy 
11.  in  Dig.  1^2  N.  H. 

liifc  tenant  —  conveynnec—  effect  on  re- 
mainder. 

2.  The  conveyance  of  the  life  estate  by 
the  life  tenant  conveys  all  of  the  rights  of 

Headnotes  by  Sedgwick,  J. 

Note.  ^  As  to  estoppel  of  remainderman 
by  consenting  to  conveyance  of  fee  by  life 
tenant,  see  annotation  followiog  this  case, 
post,  441. 
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the  grantor,  and  the  grantee  holds  the  same 
estate  held  by  the  life  tenant.  The  re- 
mainderman cannot  declare  and  enforce  a 
forfeiture  of  the  life  estate  by  reason  of 
such  conveyance,  and  his  rights  are  not 
ordinarily  afTected  thereby. 
For  other  cases,  see  Life  Tenants,  in  Dig. 
1-52  v.  8. 

Estoppel  —  advising  sale  by  life  tenant 
—  remainder. 

3.  If  a  remainderman  consents  to  a  sale 
of  a  part  of  the  estate  and  advises  the  life 
tenant  to  make  such  sale  for  the  purpose 
of  payment  of  an  encumbrance  upon  the 
whole  estate,  and  the  sale  of  a  part  of  the 
estate  is  made  for  full  value  accordingly, 
and  the  proceeds  applied  in  payment  of  the 
encumbrance,  and  the  purchaser  takes  im- 
mediate possession  of  the  land  with  deed 
of  general  covenants  of  seisin  and  warranty 
and  holds  it  for  more  than  seventeen  years, 
making  valuable  improvements,  the  remain- 
derman will  not  be  allowed  afterwards  in 
an  action  in  ecjuity  to  repudiate  such  sale 
and  recover  his  interest  in  the  land  ati 
against  such  purchaser. 
For  other  cases,  see  Estoppel,  III.  f,  in  Dig. 

Dig.  1-52  N.  8. 

(Fawcett  and  Hamer,  JJ,,  dissent  in  part.) 
(September  26,  1913.) 


BOHEEH  V.  DAVIS. 


431 


APPEAL  b^  ooaiplaint  from  a  judgment 
of  the  District  Court  for  Greeley  Coun- 
ty in  defendant's  lavor  in  a  proceeding  to 
quiet  title  to  certain  real  estate  which  plain- 
tiff claimed  by  conveyance  from  a  life  ten- 
ant.   Modified. 

The  facts  are  stated  in  the  opinion. 

3d[e3sr8.  O.  A.  Abbott  and  G.  W.  Scott, 
for  appellant: 

The  rule  that  limitation  does  not  run 
pending  a  life  estate  does  not  apply  where 
the  facts  show  that  there  has  been  an  ouster 
and  disseisin  by  the  life  tenant  or  some- 
one  claiming  under  the  life  tenant. 

Craven  v.  Craven,  68  Neb.  459,  94  N.  VV. 
604:  Wiese  v.  Union  P.  R.  Co.  77  Neb.  40, 
108  X.  W.  175;  Beall  v.  McMenemy,  03 
Xeb.  70,  93  Am.  St.  Rep.  427,  88  N.  W, 
134;  Merriam  v.  Hassam,  14  Allen,  516, 
S2  Am.  Dec.  795;  McKesson  v.  Hawley,  22 
Neb.  692,  35  N.  W,  883;  Arrington  v.  Lis- 
com,  34  Cal.  365,  94  Am.  Dec.  722 ;  Croxall 
T.  Shererd,  5  Wall.  268,  18  L.  ed.  572; 
Lewis  V.  Banihardt,  43  Fed.  854. 

Where  the  remainderman  or  reversioner 
had  a  remedy  to  protect  his  title,  he  must 
avail  himself  of  such  remedy  witliin  ten 
years  or  be  barred. 

Hall  V.  Hooper,  47  Neb.  Ill,  66  N.  W. 
33;  Lyons  v.  Carr,  77  Neb.  883,  110  N.  W. 
"05;  First  Nat.  Bank  v.  Pilger,  78  Neb. 
168,  126  Am.  St.  Rep.  592,  110  N.  \V.  704, 
111  N.  W.  361;  Hobson  v.  Huxtable,  79 
Xeb.  334,  112  N.  W.  658,  116  N.  W.  278; 
Holmes  v.  Mason,  80  Neb.  448,  114  N.  W. 
606,  115  N.  VV.  770;  Crawford  v.  Meis,  123 
Iowa,  610,  66  L.R.A.  154,  101  Am.  St.  Rep. 
337,  99  N.  W.  186. 

There  was  an  ouster  in  this  case. 

Beall  y.  McMenemy,  63  Neb.  70,  93  Am. 
St  Rep.  427,  88  N.  W,  134;  Ewing  v.  Bur- 
net, 11  Pet.  41,  9  L.  ed.  624. 

The  Statute  of  Limitations  bars  the  right, 
not  the  remedy,  and  in  matters  concerning 
real  estate  vests  a  complete  title  in  the 
adverse  holder. 

Horbach  v.  Miller,  4  Neb.  31;  Gatling  v. 
Lane,  17  Neb.  77,  22  N.  W.  227;  Haywood 
V,  Thomas,  17  Neb.  240,  22  N.  W.  460; 
Tex  V.  Pflug,  24  Neb.  667,  8  Am.  St.  Rep. 
231,  39  N.  W.  839;  Levy  v.  Yerga,  25  Neb. 
764,  13  Am.  St.  Rep.  525,  41  N.  VV.  773; 
Obemalte  v.  Edgar,  28  Neb.  70,  44  N.  VV. 
82;  Tourtelotte  v,  Pearce,  27  Neb.  57,  42 
X.  VV.  915;  Crawford  v.  Galloway,  29  Neb. 
261,  45  N.  W.  628;  Meyer  v.  Lincoln,  33 
Neb.  566,  18  L.R.A.  146,  29  Am.  St.  Rep. 
500,  50  N.  VV.  763;  Peterson  v.  Townsend, 
30  Neb.  373,  46  N.  W.  526;  Alexander  v. 
Wilcox,  30  Neb.  793,  9  L.R.A.  735,  47  N. 
W.  81;  Florence  v.  White,  50  Neb.  516,  70 
^'.  VV.  60;  First  Nat.  Bank  v.  Pilger,  78 
Xeb.  168,  12  Am.  St.  Rep.  592,  110  N.  W. 
704,  111  N.  VV.  361;  Bicknell  v.  Comstock, 
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113  U.  S.  149,  28  L.  ed,  962,  5  Sup.  Ct.  Rep. 
399;  School  Dist.  v.  Benson,  31  Me.  384,  152 
Am.  Dec.  618;  Arrington  v.  Liscom,  34  Cal. 
365,  94  Am.  Dec.  722;  Taylor  v.  Horde,  1 
Burr.  119,  97  Eng.  Reprint,  223;  Jackson 
ex  dem.  Gee  v.  Oltz,  8  Wend.  440;  Force  v. 
Stubbs,  41  Neb.  271,  59  N.  VV.  798. 

Mansell  Davis  is  estopped  to  claim  title 
as  against  the  plaintiff. 

Lydick  v.  Gill,  68  Neb.  273,  94"  N.  W.  109; 
Gillespie  v.  Sawyer,  15  Neb.  536,  19  N. 
W.  440;  Blodgett  v.  McMurtry,  34  Neb. 
782,  52  N.  VV.  706,  39  Neb.  210,  67  N.  W. 
985;  Little  v.  Giles,  26  Neb.  313,  41  N.  VV. 
186;  Cain  v.  Boiler,  41  Neb.  721,  60  N.  VV. 
7;  Kirkendall  v.  Davis,  41  Neb.  285,  69  N. 
VV^  915;  V^iergutz  v.  Aultman,  46  Neb.  141, 
64  N.  VV.  693;  Kirk  v.  Hamilton,  102  U.  S. 
68,  26  L.  ed.  79. 

Hall  v.  Hooper,  47  Neb.  Ill,  66  N.  W. 
33,  has  been  accepted  by  the  legislature,  and 
whether  right  or  wrong,  whether  it  operates 
justly  or  unjustly  on  the  remainderman  or 
reversioners,  the  legislature  alone  should 
now  change  the  rule. 

Murray  v.  Quigley,  119  Iowa,  6,  97  Am. 
St.  Rep.  276,  92  N.  W.  869. 

Messrs.  H.  L.  Staple,  J.  R.  Berry,  and 
J.  R.  Swain,  for  appellees: 

The  possession  of  the  owner  of  the  life 
estate  is  not  adverse  to  the  rights  of  the  re- 
maindermen. 

McFarland  v.  Flack,  87  Neb.  452,  127  N. 
VV.  375;  Helming  v.  Forrester,  87  Neb.  438, 
127  N.  VV.  373;  Draper  v.  Clayton,  87  Neb. 
443,  29  L.R.A.(N.S.)  153,  127  N.  VV.  369; 
Hobson  V.  Huxtable,  79  Neb.  334,  112  N. 
VV.  658,  116  N.  VV.  278;  Currier  v.  Teske, 
84  Neb.  60,  133  Am.  St.  Rep.  602,  120  N. 
VV.   1015;   Holmes  v.   Mason,  80  Neb.  448, 

114  N.  VV.  606,  115  N.  W.  770. 

VV^here  there  is  no  right  of  entry  into 
possession  and  enjoyment  of  the  estate, 
there  can  be  no  ouster  and  disseisin. 

Helming  v.  Forrester,  87  Neb.  438,  127 
N.  \\.  374;  Currier  v.  Teske,  84  Neb.  60, 
133  Am.  St.  Rep.  602,  120  N.  VV.  1015;  Hob- 
son V.  Huxtable,  79  Neb.  334,  112  N.  W. 
658,  116  N.  VV.  278. 

Remaindermen  and  reversioners  may  com- 
mence and  prosecute  a  suit  to  have  their 
title  quieted  at  any  time  within  ten  years 
after  an  apparent  adverse  claim  of  title  is 
asserted  or  brought  to  their  notice,  but 
there  is  nothing  to  compel  them  to  do  so. 

Force  v.  Stubbs,  41  Neb.  271,  59  N.  W.  798 : 
Hall  V.  Hooper,  47  Neb.  Ill,  66  N.  VV.  33; 
Lyons  v.  Carr,  77  Neb.  883,  110  N.  W.  705; 
First  Nat.  Bank  v.  Pilger,  78  Neb.  168,  126 
Am.  St.  Rep.  592,  110  N.  VV.  704,  111  N. 
VV.  361;  Hobson  v.  Huxtable,  79  Neb.  334, 
112  N.  VV.  658,  116  N.  VV.  278;  Van  Ormer 
V.  Harley,  102  Iowa,  150,  71  N.  VV.  241; 
Holmes  v.  Mason,  80  Neb.  448,  114  N.  W. 
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606,  115  K  W.  770;  Currier  v.  Teske,  93 
Neb.  7,  139  N.  W.  622;  Bohrer  v.  Davis, 
94  Neb.  367,  143  N.  W.  209,  Ann.  Caa. 
1915 A,  992;  Holt  y.  Lamb,  17  Ohio  St.  374; 
Koltenbrook  v.  Cracraft,  36  Ohio  St.  584; 
Carpenter  v.  Denoon,  29  Ohio  St.  379;  Allen 
V.  De  Groodt,  14  Am.  St.  Rep.  626  and  note, 
98  Mo.  159,  11  S.  W.  240. 

An  estoppel,  when  relied  upon  as  an  ele- 
ment of  a  cause  of  action  or  defense,  must 
be  pleaded  specially. 

Union  State  Bank  v.  Hutton,  1  Neb. 
(Unof.)  795,  95  N.  W.  1061;  Burwell  Irrig. 
Co.  V.  Lashmett,  59  Neb.  605,  81  N.  W. 
617;  Boales  v.  Ferguson,  55  Neb.  565,  76 
N.  W.  18;  Scroggin  v.  Johnston,  45  Neb. 
714,  64  N.  W.  236;  Nebraska  Mortg.  Loan 
Co.  V.  Van  Kloster,  42  Neb.  746,  60  N.  W, 
1016. 

There  are  no  elements  of  estoppel  in  this 
case. 

Nash  V.  Baker,  40  Neb.  294,  58  N.  W.  706 ; 
Scharman  v.  Scharman,  38  Neb.  39,  56  N. 
W.  704;  Henry  &  C.  Co.  v.  Fisherdict,  37 
Neb.  209,  55  N.  W.  643;  Hamilton  v.  Home 
F.  Ins.  Co.  42  Neb.  883,  61  N.  W.  93;  Union 
State  Bank  v.  Hutton,  62  Neb.  664,  87  N. 
W.  533;  Decker  v.  Decker,  64  Neb.  239, 
89  N.  W.  795;  Foss  v.  Streator,  57  Neb. 
389,  77  N.  W.  764;  Betts  v.  Sims,  25  Neb. 
166,  41  N.  W.  122;  Jowers  v.  Phelps,  33 
Ark.  465;  Needles  v.  Hanifan,  11  111.  App. 
303;  UUman  v.  Eggert,  30  111.  App.  310; 
Shipp  V.  Swann,  2  Bibb,  82;  Soules  v.  Soules, 
104  La.  796,  29  So.  342;  Dixfield  v.  New- 
ton, 41  Me.  221 :  Crabtree  v.  Bank  of  Win- 
chester, 108  Tenn.  483,  67  S.  W.  797; 
Reeves  v.  Matthews,  17  Ga.  449;  Davis  v. 
Davis,  26  Cal.  25,  85  Am.  Dec.  157;  Hal- 
bert  V.  De  Bode,  15  Tex.  Civ.  App.  615, 
40  S.  W.  1011;  Mims  v.  Hair,  56  S.  C.  4, 
33  S.  E.  729;  Dunbar  Furnace  Co.  v.  Fair- 
child,  128  Pa.  485,  18  Atl.  443,  17  Mor. 
Min.  Rep.  242. 

To  create  an  estoppel  in  pais,  it  must 
appear  that  the  party  against  whom  it  is 
invoked  made  the  declaration  or  did  the  act 
on  which  the  estoppel  is  sought  to  be  based, 
either  with  the  express  intention  to  deceive, 
or  with  such  careless  and  culpable  negli- 
gence ag  to  amount  to  constructive  fraud. 

Onn  Lumber  &  Shingle  Co.  v.  Powell  Lum- 
ber Co.  94  Neb.  267,  143  N.  W.  216;  Nash 
V.  Baker,  40  Neb.  294,  58  N.  W.  706 ;  Hamil- 
ton V.  Home  F.  Ins.  Co.  42  Neb.  883,  61 
N.  W.  93;  Decker  v.  Decker,  64  Neb.  239, 
89  N.  W.  795;  Walker  v.  Ehresman,  79 
Neb.  775,  113  N.  W.  218. 

Mansell  Davis  did  not  know  his  rights  in 
the  title  to  this  land  at  the  time  he  was 
talking  with  J.  K.  Bohrer. 

Gjerstadengen  v.  Hartzell,  9  N.  D.  ^68, 
81  Am.  St.  Rep.  576,  83  N.  W.  230;  Gjer- 
stadengen V.  Van  Duzen,  7  N.  D.  612,  66 


Am.  St.  Rep.  679,  76  N.  W.  28S;  Bogg» 
V.  Merced  Min.  Co.  14  Cal.  279,  10  Mor. 
Min.  Rep.  334;  16  Cyc.  726. 

Sed^vlck,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  this  action  in  the 
district  court  for  Greeley  county  to  quiet 
her  title  in  80  acres  of  land  in  that  county. 
Both  parties  derived  title  from  Ansel  A. 
Davis,  who  died  in  Greeley  county  on  the 
3d  day  of  March,  1892,  intestate  and  leav- 
ing no  children,  father,  or  mother.  At  the 
time  of  his  death  he  had  160  acres  of  land. 
Ills  widow  made  application  to  the  county 
court  under  the  statute  known  as  the 
Baker's  Decedent  Law,  and  the  county 
court,  pursuant  to  that  application,  caused 
the  land  to  be  appraised,  and,  it  appearing 
to  be  worth  but  $2,000,  the  court  entered 
a  decree  assigning  the  same  to  the  widow 
as  her  homestead  in  fee.  There  was  a  mort- 
gage of  $1,000  upon  the  homestead,  and 
some  time  after  the  decree  of  the  countv 
court  the  widow  sold  one  80  of  this  land 
to  the  plaintiff  for  $1,000  and  in  December, 
1902,  executed  to  the  plaintiff  a  deed  of 
general  warranty  for  which  the  plaintiff 
paid  the  sum  of  $1,000,  and  the  mortgage 
was  satisfied  with  the  proceeds  of  this  sale. 
The  defendant  Mary  R.  Davis  is  the  wife 
of  the  defendant  Mansell  Davis,  who  is  a 
brother  of  the  decedent,  Ansel  A.  Davis, 
and  the  other  defendants  are  the  children 
of  a  deceased  brother  of  Ansel  A.  Davis. 
Anna  Davis,  the  widow  of  Ansel  A.  Davis^ 
died  in  February,  1906,  and  in  1910  this  ac- 
tion was  begun  by  this  plaintiff.  The  trial 
resulted  in  findings  and  decree  in  favor  of 
the  defendants,  and  the  plaintiff  has  ap- 
pealed. 

The  so-called  Baker*s  Decedent  Act  has 
been  manv  times  hold  bv  this  court  to  be 
unconstitutional  and  void,  and  it  is  con- 
ceded that  the  order  of  the  countv  court 
attempting  to  vest  the  fee  in  the  widow  was 
void.  She  had  only  a  life  estate  by  virtue 
of  her  homestead  right,  but  the  plaintiff 
insists  that,  having  paid  the  full  value  of 
the  land,  and  having  taken  a  warranty  deed 
purporting  to  convey  the  entire  estate  and 
possession  thereunder,  and  having  held  the 
same  as  her  own  to  the  exclusion  of  all 
parties  and  with  the  knowledge  of  all  these 
defendants  for  more  than  seventeen  vears 
when  this  action  was  begun,  her  title  has 
become  complete.  The  defendants  insist 
that  the  Statute  of  Limitations  did  not  be- 
gin to  run  as  against  them  until  the  death 
of  the  widow  holding  the  life  estate,  and, 
as  their  action  was  begim  within  the  ten 
years  thereafter,  it  was  not  barred  by  the 
statute. 

Counsel  for  plaintiff  in  the  oral  argument 
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nn«l  in  the  brief  has  presented  his  views 
with  clearness  and  force,  so  much  so  that, 
if  the  question  were  a  new  one,  the  writer 
would  have  been  convinced  that  the  better 
reason  supports  the  plaintiff's  views.  AVhen 
the  plain  tiff  bought  this  land,  the  so-called 
Baker's  Decedent  Act  was  generally  sup- 
{M?sed  to  be  valid  legislation,  and  all  par- 
lies interested  in  the  transaction  supposed 
;hat  the  plaintifTs  grantor  had  perfect  title 
and  that  the  plaintiff  took  a  clear  and  un- 
lueRtionable  title  by  her  purchase.  She 
paid  full  value  for  the  land,  received  a 
deed  with  full  covenants  of  seisin  and  war- 
ranty, took  immediate,  complete,  and  no- 
torious possession  under  her  deed,  and  has 
held  such  possession  continuously  until  the 
present  time..  She  acted  in  entire  good 
faith  and  ought  to  be  protected,  unless  the 
defendants  have  a  better  right  in  law  and  at 
least  an  equal  equity  to  be  protected  in 
that  right.  But  the  law  is  so  well  settled 
not  only  by  the  decisions  of  this  court,  but 
hy  substantially  all  other  courts  where  the 
English  language  is  used,  that  we  have  no 
alternative  but  to  enforce  the  law  as  it  is, 
and,  if  there  can  and  should  be  a  better 
rule,  leave  the  legislature  to  supply  it. 

The  universal  rule  of  law  is  that  the 
Statute  of  Limitations  does  not  be<?in 
to  run  against  a  right  of  action  until 
that  right  exists.  The  party  who  has  the 
right  of  action  has  the  full  period  of  the 
-tatute  in  which  to  enforce  it.  The  re- 
mainderman has  no  right  of  possession  un- 
til the  particular  estate  is  terminated.  He 
has  no  right  of  action  which  depends  upon 
the  right  of  possession  until  he  is  entitled 
to  the  possession.  The  plaintiff  says  that 
the  statute  begins  to  run  when  there  is 
an  ouster  or  disseisin,  and  that  a  deed  by  a 
tenant  to  a  stranger,  purporting  to  convey 
the  whole  estate  for  full  value  actually  paid, 
and  possession  thereunder,  operate  as  ouster 
of  the  remainderman.  There  are  many  au- 
thorities BO  holding,  but  never  unless  the 
remainderman  by  such  sale  and  conveyance 
Ijecoraes  entitled  to  possession.  In  the  cases 
^^o  holding  it  is  also  held  that  the  tenant 
by  such  sale  and  conveyance  forfeits  his 
estate;  and  the  remainderman  mav  at  once 
elect  whether  he  will  consider  the  particu- 
lar estate  forfeited.  If  he  so  elects  lie  may 
recover  possession*  and  of  course  under  such 
circumstances  the  Statute  of  Limitations 
would  at  once  begin  to  run  against  his 
claim.  But  the  courts  so  holding  also  gen- 
erally hold  .that  the  remaindonnan  is  not 
required  to  consider  the  particular  estate 
forfeited;  he  may  disregard  the  act  of  the 
tenant  in  making  such  sale  and  conveyance, 
and  may  claim  his  estate  when  the  par- 
ticular estate  is  terminated  according  to 
its  terms.     The  statute  then  will  not  com- 


mence to  run  until  his  right  of  possession 
accrues  at  the  termination  of  the  life  es- 
tate. 

The  sale  and  convevance  bv  the  tenant 
is  not  an  ouster  or  disseisin  unless  the  re- 
mainderman elects  to  so  consider  it.  The 
general  rule  is  that  a  conveyance  of  the 
life  estate  conveys  all  the  rights  of  the 
grantor.  The  grantee  holds  the  estate  dur- 
ing the  life  of  the  grantor;  the  remainder- 
man cannot  forfeit  the  life  estate,  and  is 
not  entitled  to  possession  until  that  estate 
terminates,  and  is  not  ordinary  affected  by 
the  conveyance.  This  is  undoubtedly  the 
rule  in  this  state.  Helming  v.  Forrester, 
87  Neb.  438,  127  N.  W.  373;  McFarland 
V.  Flack,  87  Neb.  452,  127  N.  W.  375. 

The  general  question  is  pretty  fully  dis- 
cussed in  a  note  to  Allen  v.  De  Groodt, 
14  Am.  St.  Rep.  626.  The  editor  says  in 
the  note:  "When,  upon  the  termination  of 
a  life  or  other  estate  which  entitled  its 
o^Tier  to  the  possession  of  the  property,  the 
reversioner  or  remainderman  becomes  vested 
wiih  an  estate  giving  him  a  right  to  such 
possession,  he  will  naturally  meet  with  re- 
luctance upon  the  part  of  the  persons  in 
possession  to  yield  it  to  him.  If  possible, 
they  will  interpose  a  claim  that  his  estate 
has  been  extinguished  by  prescription,  or 
by  his  laches,  or  by  any  other  mode  which 
their  in^renuitv  or  that  of  their  counsel  can 
suggest.  It  is  a  general  rule,  well  support- 
ed both  by  reason  and  authority,  that  no 
one  can  be  in  default  in  not  bringing  an 
action  which  it  was  impossible  for  him  to 
have  maintained  if  brought,  and  that  no 
Statute  of  Limitations  can  commence  run- 
ning until  the  period  arrives  when  the  per- 
son claiming  title  or  right  of  possession  can 
successfully  vindicate  his  claim  and  right 
by  some  appropriate,  action.  When,  there- 
fore, one  who  has  been  a  reversioner  or  re- 
mainderman becomes  entitled  to  the  posses- 
sion of  the  property  by  the  termination  of 
a  preceding  estate  in  possession,  and  he 
brings  his  action  to  enforce  his  right  and 
is  met  with  a  plea  of  prescription  of  laches, 
the  proper  inquiry  is  whether  the  action 
which  he  thus  brings  could  have  been  com- 
menced and  maintained  by  him  at  any 
period  anterior  to  its  actual  commence- 
ment; and,  if  so,  the  statute  must  be  re- 
garded as  operating  from  and  after  such 
period.  If,  after  that  period,  the  full  tim^ 
required  by  the  Statute  of  Limitations  hns 
interposed,  he  should  be  regarded  as  barred. 
Otherwise  his  right  must  he  regarded  as 
still  intact  and  irresistible,  however  lotvjr 
continued  the  delav  has  been.  To  this  rule 
there  appears  to  be  an  exception,  arising 
in  the  cases  in  which  the  tenant  in  po««5c-- 
sion  has  been  guilty  of  some  act  or  default 
for  which  the  reversioner  or  Tfuiainderman 
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might  have  elected  to  terminate  the  estate 
in  possession.  In  such  cases,  while  the  re- 
versioner may  so  elect  and,  upon  such  elec- 
tion, maintain  an  appropriate  action  to  re- 
cover possession,  he  may  also  waive  the 
forfeiture;  and,  if  he  does  waive  it,  he  is 
regarded  as  obtaining  a  new  right  of  pos- 
session upon  the  death  of  the  life  tenant  or 
other  termination  of  the  particular  estate; 
and  the  Statute  of  Limitations  will  not  be 
allowed  to  commence  its  operation  until  the 
happening  of  the  latter  event  [citing  cases]. 
.  The  possession  of  the  tenant  for 
life  is  never  deemed  adverse  to  the  rever- 
sioner or  remainderman  [citing  cases].  The 
protection  of  the  latter  is  not  limited  to  & 
mere  presumption  that  the  possession  is 
not  adverse  to  him;  it  cannot  by  any  possi- 
bility become  adverse,  for  the  reason  that 
such  possession  is  not  an  interference  with 
his  rights.  The  tenant  cannot  make  his 
possession  adverse,  though  he  denies  that 
anyone  has  any  estate  in  reversion  or  re- 
mainder, and  proclaims  that  he  is  the  owner 
of  the  fee.  *There  is  no  one  to  sue,  no  mat- 
ter how  often  or  how  openly  and  loudly 
such  tenant  may  claim  to  be  an  absolute 
proprietor,  for  the  person  in  reversion  or 
remainder  concedes  the  right  of  possession 
for  life,  and  cannot  therefore  dispute  it.' 
Simons  V.  Davis,  29  Mo.  176.  Hence  it 
follows  that  the  Statute  of  Limitations 
does  not  run  against  any  possessory  action 
in  favor  of  a  reversioner  or  remainderman, 
until  the  extinguishment  of  the  estate  of 
the  tenant  for  life.  .  .  .  The  fact  that 
the  reversioner  did  not  pursue  his  remedy 
to  remove  a  cloud  from  his  title  appears 
to  us  to  be  immaterial.  It  has  always  been 
the  law  that  anyone  might  resort  to  a 
court  of  equity  to  remove  an  apparent 
cloud  upon  his  title,  and  statutes  are  now 
in  force  in  many  of  the  states  under  the 
provisions  of  which  one  may  call  upon  any- 
one asserting  an  adverse  claim  to  his  prop- 
erty to  litigate  such  claim,  and  to  submit 
it  to  judicial  determination.  If  persons 
holding  estates  in  remainder  or  reversion, 
and  therefore  not  entitled  to  the  immediate 
possession  of  the  property,  must  exercise 
the  right  thus  conceded  to  them  in  equity 
or  by  these  statutes,  or  be  met  with  a  pre- 
sumption that  every  conflicting  claim  ac- 
companied by  the  possession  is  valid,  these 
rights  of  action  operate  as  so  many  snares. 
Tliese  equitable  remedies,  by  which  one 
claiming  an  estate  or  interest  in  land  may 
appeal  to  the  courts  to  determine  it,  were 
designed  for  his  protection  rather  than  his 
destruction,  and  the  fact  that  he  does  not 
resort  to  them  ought  not  to  be  regarded  as 
an  irrevocable  abandonment  of  these  reme- 
dies to  which  he  is  otherwise  entitled."  We 
quote  thus  literally  from  this  note  because 


the  author  here  states  the  law  as  it  now 
exists  in  this  state  and  the  reason  for  its 
existence.  It  the  reasons  given  are  insuf- 
ficient and  the  law  should  be  changed,  the 
courts  cannot  change  it  without  the  help  of 
the  legislature. 

Tenants  in  common  have  an  equal  right 
of  possession,  and  if  one  of  them  conveys 
the  whole  estate  for  full  value  to  a  third 
party,  who  excludes  the  other  tenant  in 
common,  the  Statute  of  Limitations  will 
run  from  the  time  of  such  exclusion.  Beall 
V.  McMenemy,  63  Neb.  70,  93  Am.  St.  Rep. 
427,  88  N.  W.  134.  The  reason  is  because 
the  right  exists  at  the  time  of  the  exclu- 
sion. No  new  or  additional  right  accrues 
to  the  tenant  so  excluded.  His  right  of 
action  is  as  complete  as  it  ever  can  be.  The 
plaintifT  cites,  as  supporting  her  theory, 
Lewis  V.  Barnhardt  (C.  C.)  43  F«d.  864; 
Crawford  v.  Meis,  123  Iowa,  610,  66  L.R.A. 
154,  101  Am.  St.  Rep.  337,  99  N.  W.  186. 
There  is  language  in  the  opinion  in  each 
of  these  cases  which  appears  to  support  the 
plaintiff's  contention.  In  Lewis  v.  Barn- 
hardt the  estate  was  sold  for  taxes  and 
the  defendant  claimed  under  that  title.  It 
was  held  that  the  purchaser  at  the  tax  sale 
was  a  purchaser  in  good  faith,  "without 
notice  that  his  vendor  owned  an  estate  for 
life,"  and  that  in  such  case  the  Statute  of 
Limitations  began  to  run  from  the  time 
of  the  purchase.  The  decision  is  put  upon 
that  ground.  The  case  is  a  peculiar  one. 
and,  whether  it  may  be  considered  as  au< 
thority  in  general,  it  is  not  applicable  to 
the  question  here  presented.  Crawford  v. 
Meis  also  involves  the  questioii  of  a  tax 
title  and  the  power  of  one  cotenant  to  dis- 
seise the  other.  •  The  court,  after  saying 
that  ''as  a  general  rule  the  limitation  stat- 
ute does  not  begin  to  run  as  against  a 
remainderman  until  the  termination  of  the 
preceding  estate,"  said  that  that  rule  in- 
volves the  continuation  of  the  relation  <^ 
tenant  and  remainderman.  The  court  then 
states  the  law  as  this  plaintiff  contends  it 
is,  but  the  decision  of  the  case  does  not 
appear  to  be  necessarily  based  upon  this 
statement  of  the  law.  The  court  appears 
to  consider  that  this  view  of  the  law  is 
necessarily  derived  from  its  former  hold- 
ing in  Murray  v.  Quigley,  119  Iowa,  6,  97 
Am,  St.  Rep.  276,  92  N.  W.  869;  but  that 
case  involved  a  question  of  oiister  between 
cotenants,  and  was  principally  determined 
upon  the  fact  that  the  plaintiff's  title  was 
derived  directly  from  the  state,  and  the  es- 
sential defense  was  that  the  conveyance  was 
obtained  by  fraud.  The  langnage  used  in 
the  latter  case  was  apparently  not  justified 
by  the  former  decision.  Both  of  the  cases, 
however,  were  decided  after  the  note  from 
wliich  we  have  quoted  so  liberally  was  writ- 
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ten,  in  which  it  was  said:  "The  rule  that  the 
]>06session  of  a  tenant  for  life  is  not  adverse 
to  the  remainderman  or  reversioner  has  nev- 
er been  repudiated  in  express  terms."  The 
title  of  these  defendants  was  not  barred 
by  the  Statute  of  Limitations,  and  the  dis- 
trict court  was  right  in  so  holding. 

The  defendant  Man  sell  Davis,  as  one  of 
the  two  surviving  brothers  of  the  decedent, 
^nsel  A.  Davis,  inherited  a  one-half  in- 
terest in  the  estate  in  remainder,  and  has 
since  purchased  a  one-twelth  interest  from 
one  of  the  heirs  of  his  deceased  brother 
Orsel.  The  outstanding  mortgage  of  $1,000 
covered  not  only  the  80  acres  of  land  in- 
volved  in  this  litigation,  but  included  also 
land  which  has  now  descended  to  Mansell 
Davis.  It  was  in  his  interest  to  have  this 
mortgage  paid.  He  was  consulted  in  re- 
gard to  selling  a  part  of  the  land  in  order 
to  relieve  the  remainder  from  encumbrance, 
and  consented  to  so  doing.  The  proceeds 
of  the  80  sold  were  used  to  relieve  the  re- 
maining 80  from  encumbrance.  He  par- 
ticipated in  the  transaction,  which  was  for 
his  benefit  in  the  same  sense  in  which  it 
was  for  the  benefit  of  the  owner  of  the  life 
estate,  and  has  thus  himself  received  the 
full  value  of  all  interest  that  he  had  in  the 
land  sold,  and  it  seems  clear  that  he  can- 
not now  in  a  court  of  equity  repudiate  the 
transaction  and  recover  an  interest  in  the 
land  disposed  of,  while  retaining  the  full 
value  received  therefor.  The  evidence  does 
not  show  that  the  other  defendants  took  any 
part  in  these  transactions.  The  decree  of 
the  District  Court,  therefore,  is  right  as 
to  the  children  and  heirs  of  Orsel  Davis, 
deceased.  The  decree  is  modified  so  as  to 
quiet  the  plaintifTs  title  in  seven-twelfths 
interest  in  the  land,  and  in  other  respects 
is  affirmed,  and  the  cause  is  remanded,  with 
instructions  to  partition  the  land  between 
the  plaintiff  and  the  children  of  Orsel  Davis, 
deceased.  The  costs  in  this  court  will  be 
equally  divided  between  the  plaintiff  and 
defendant   Mansell   Davis. 

Modified  and  affirmed. 

Iietton,  J.,  not  sitting. 

Fawcett,  J.,  dissenting: 

Tlie  majority  opinion  is  an  excellent  one 
down  to  the  last  paragraph  and  as  to  the 
first  and  second  paragraphs  of  the  syllabus. 
The  closing  paragraph  of  the  opinion  and 
the  third  paragraph  of  the  syllabus  are, 
in  my  judgment,  all  wrong.  Referring  to 
defendant  Mansell  Davis,  the  opinion  states : 
*'The  outstanding  mortgage  of  $1,000  cov- 
ered not  only  the  80  acres  of  land  involved 
in  this  litigation,  but  included  also  land 
which  has  now  descended  to  Mansell  Davis. 
It  was  in  his  interest  to  have  this  mort- 


gage paid.  He  was  consulted  in  regard  to 
selling  a  part  of  the  land  in  order  to  re- 
lieve the  remainder  from  encumbrance,  and 
consented  to  so  doing.  The  proceeds  of 
the  80  sold  were  used  to  relieve  the  re- 
maining 80  from  encumbrance.  He  partici- 
pated in  the  transaction,  which  was  for  his 
benefit  in  the  same  sense  in  which  it  was 
for  the  benefit  of  the  owner  of  the  life  estate, 
and  has  thus  himself  received  the  full  value 
of  all  interest  that  he  had  in  the  land  sold, 
and  it  seems  clear  that  he  cannot  now  in 
a  court  of  equity  repudiate  the  transaction 
and  recover  an  interest  in  the  land  dis- 
posed of,  while  retaining  the  full  value  re- 
ceived therefor."  This  is  an  incorrect  and 
very  misleading  statement  of  the  record. 
He  did  not  "participate  in  the  transaction;" 
nor  was  he  "consulted"  in  regard  to  sell- 
ing a  part  of  the  land  "in  order  to  relieve 
the  remainder  from  encumbrance;"  nor  did 
he  "consent  to  so  doing."  His  language 
will  have  to  be  greatly  enlarged  upon  in 
order  to  give  it  any  such  meaning.  I  will 
now  give  the  entire  testimony  upon  that 
point.  Before  doing  so,  however,  let  me 
call  attention  to  one  legal  principle  and  to 
one  question  of  undisputed  fact.  The  legal 
principle  is :  Estoppel  is  an  intentional  re- 
linquishment of  a  known  right.  The  undis- 
puted fact  is,  that  at  the  time  Mansell 
Davis  was  "consulted"  in  reference  to  the 
sale  of  the  80,  and  "consented"  thereto, 
everybody  supposed  that  the  whole  quarter 
section  was  the  absolute  property  of  the 
widow  Davis  It  had  been  set  off  to  her  un- 
der the  Baker's  Decedent  Act,  which  at  that 
time  had  not  been  held  invalid.  The  widow, 
who  was  making  the  sale,  Mrs.  Bohrer,  who 
was  making  the  purchase,  her  husband,  Mr. 
Bohrer,  Mansell  Davis,  the  county  judge, 
and  the  lawj^er  in  the  case,  all  thought 
that  the  property  belonged  absolutely  to 
her  and  that  she  had  the  full  right  to  sell 
it,  so  that  everything  that  Mansell  said 
in  relation  to  the  matter  was  with  that 
understanding  as  to  the  situation  and  own- 
ership of  the  property.  Now,  let  us  see 
what  the  testimony  is  upon  that  point.  I 
give  it  entire  as  shown  by  the  abstract  pre- 
pared by  appellant. 

Mrs.  Bohrer,  the  plaintiff,  gave  no  testi- 
mony on  the  subject.  It  is  evident,  there- 
fore, that  she  had  no  conversation  what- 
ever with  Mansell  Davis.  Her  husband  testi- 
fied as  follows.  Direct  examination:  "Had 
a  talk  with  Mansell  Davis  about  buying 
a  part  of  it.  Well,  I  met  him  in  the  road 
and  I  told  him  I  had  been  talking  to  Tom 
(that  was  her  son)  and  old  Annie  heraalf 
(we  always  called  her  old  Annie)  about 
buying  that  piece  of  land.  'Well,'  he  says, 
'if  you  buy  it,  it  would  help  her  out  on  that 
mortgage  on  that  80.' "  Cross-examination : 
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"Yes,  sir;  that  talk  with  Mansell  Davis 
■was  in  November  before  the  deed  was  made, 
along  between  his  place  and  the  land,  in 
the  road,  stopped  and  talked  about  it.  No 
one  present,  just  me  and  him.  He  was 
horseback.  If  I  recollect  I  was  afoot.  Oh, 
we  got  to  talking  there  like  neighbors  will, 
and  then  I  told  him  I  had  been  talking  with 
Tom  and  Annie  about  that  piece  of  land 
and  that's  the  wav  it  commenced.  Well, 
he  was  willing  (this  of  course  is  a  conclu- 
sion), said  it  would  help  her  out,  leave 
her  a  home  if  she  got  the  mortgage  off, 
and  so  on."  The  papers  show  how  much 
the  mortgage  was.  Redirect  examination: 
**There  was  something  said  in  my  talk  with 
Mansell  Davis  about  how  the  rest  of  this 
mortgage  would  be  taken  care  of.  Why 
the  mortgage  would  be  released  on  the  east 
80  and  put  on  {he  west  80  and  that  would 
leave  her  a  home.  That  was  the  general 
understanding  with  us,  all  the  way 
through."  It  will  be  observed  that  this  re- 
direct is  a  mere  conclusion  of  the  witness 
as  to  what  was  said. 

Recross-examination : 

Q.  When  did  Mansell  make  that  state- 
ment to  you? 

A.  Why,  as  a  friend,  we  was  atalking 
there.  Then  there  was  another  time  we 
were  talking  about  that,  that  has  come  to 
my  mind.  Mansell  Davis  came  down  to  my 
place  one  Sunday  morning  and  we  talked 
the  matter  over  again  there  west  of  the 
house.  That  was  just  before  the  deed  was 
made.  No  one  present,  just  him  and  me 
by  ourselves.  No,  nothing  was  said  about 
the  mortgage  at  that  time  that  I  reccoUect 
of;  oh,  yes,  the  mortgage  was  talked  about 
at  the  first  conversation.  There  were  sev- 
eral talks  around  amongst  us;  I  can't  just 
remember.  Talks  with  Mrs.  Davis  and  Tom, 
and  Mr.  Davis  told  me  about  the  $1,500 
mortgage.  Mrs.  Davis,  Tom,  and  Mapsell. 
Yes,  sir;  Mansell  just  said  this,  if  I  would 
take  it,  she  could  turn  tlie  money  over  to 
the  Lombard  Loan  Company,  the  one  that 
hold  the  mortgage  against  it,  and  could 
put  the  mortgage  on  the  other  80,  west  80, 
and  that  would  release  the  east  80.  No, 
it  was  Mansell,  not  Mrs.  Davis,  that  said 
that.  He  knew  the  Lombard  Company  had 
the  mortgage  all  right. 

This  is  the  sum  total  of  the  testimony 
offered  by  plaintiff  upon  that  point.  With- 
out any  contradiction  or  qualification  on 
tli,9,,part  of  defendant  Mansell  Davis,  I  in- 
sist that  it  is  entirolv  insufficient  to  bus- 
tJtWa  judgment  of  estoppel  as  against  Man- 
sell.  He  did  not  know  that  he  had  any 
right  in  the  property.  The  talk  between 
him  and  Bohrer  was,  as  twice  stated  by 
Bohrer,  a  mere  friendlv  talk.     There   was 


absolutely  nothing  said  about  Mansell  hav- 
ing any  interfest.  It  was  simply  a  friendly 
talk  as  to  whether  or  not  it  would  be  a 
good  thing  for  the  Bohrers  to  buy  the  80, 
and  Mansell,  as  a  friend,  simply  stated 
that  if  they  did  buy  the  80  "it  would  help 
her  out"  on  the  mortgage. 

Mansell  Davis  testified  upon  direct  ex- 
amination: "I  heard  part  of  Mr.  Bohrer's- 
testimony;  not  sure  I  heard  it  all.  I  don't 
think  I  had  as  much  conversation  as  he 
said.  I  remember  his  asking  me  something 
about  the  advisability  of  his  buying  that- 
place.  I  can't  just  recall  now  nearly  so 
much  as  he  said  here.  I  remember  his  ask- 
ing me  if  I  thought  he  ought  to  buy,  or 
if  it  would  be  safe  for  him  to  buy  it.  Well^ 
I  may  have  suggested  that  it  would  be  safe 
enough  for  him  to  buy  it  so  far  as  I  knew» 
I  didn't  advise  him  to  buv  it  as  he  said. 
I  am  very  siire  we  never  had  any  sucK 
conversation  on  Sunday  at  his  place."" 
Plaintiff's  counsel  did  not  see  fit  to  cross- 
examine  Mansell.  The  above  is  the  entire 
testimony  upon  this  point. 

The  decree  of  the  district  court  found 
that  the  defendants  were  entitled  to  the 
possession  of  the  premises  at  the  death  of 
Mrs.  Davis  and  to  the  rents  and  profits, 
since  that  time;  that  plaintiff's  possessiorL 
since  the  death  of  the  life  tenant  had  been, 
wrongful;  found  the  value  of  the  improve- 
ments made  by  plaintiff  to  be  $125  (plain- 
tiff testified  that  no  buildings  had  ever  T)een 
erected  on  the  property)  ;  found  the  sums, 
paid  for  taxes  for  the  year  1802  and  taxes 
since  the  death  of  the  life  tenant;  found 
that  plaintiff  had  paid  the  $1,000  mortgage 
and  that  such  payment  was  beneficial  to 
the  defendants;  found  the  annual  rental  of 
the  property  since  the  death  of  the  life  ten- 
ant to  be  $100;  stated  the  account  betweeix 
the  parties  as  to  rents,  payment  of  taxes, 
and  payment  of  mortgage,  and  found  a  bal- 
ance due  the  plaintiff  for  $1,047.47;  that 
plaintiff  was  entitled  to  a  lien  for  the  same; 
ordered  defendants  to  pay  the  same  wi thin- 
sixty  days;  and  that  in  case  of  a  default 
the  premises  be  sold  to  satisfy  the  amounts 
so  found  due,  with  interest,  costs,  and  in- 
creased costs.  This  judgment  is  not  only 
right  in  every  respect,  but  is  the  only  judg- 
ment which,  under  the  former  decisions  of 
this  court  and  the  other  authorities  cited 
in  the  majority  opinion,  could  properly  be 
rendered  upon  the  record  before  us.  The 
district  court  evidentlv  had  those  cases  be- 
fore  it,  tosfether  with  Hobson  v.  Huxtable, 
70  Xeb.  .340,  116  N.  W.  278.  The  nilea 
announced  in  those  cases  were  followed, 
and  the  judgment  should  not  be  disturbed^ 

Briefly  stated,  plaintiff  purchased  the  lifo 
estate  of  the  widow  Davis  and  has  enjoyed 
that    life   estate    for    seventeen   vears.      In 
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order  to  have  that  enjoyment,  she  paid  off 
a  mortgage  of  $1,000.  The  decree  of  the 
district  court  now  gives  that  back  to  her, 
credits  her  for  taxes  paid  since  the  death 
of  the  life  tenant,  credits  her  with  her  im- 
provements, and  only  charges  her  with  rent 
sijice  the  life  tenant's  decease.  If  she  is 
not  obtaining  full  equity  under  the  decree 
of  the  district  court,  then  I  confess  that  I 
liave  no  conception  of  equity.  The  holding 
of  the  majority  opinion  amounts  to  abso- 
lutely taking  away  from  a  remainderman 
his  estate  under  the  guise  of  estoppel,  when 
no  estoppel  has  been  shown. 

As  an  abstract  proposition  of  law  the 
third  paragraph  of  the  syllabus  may  be 
sound;  but  the  trouble  is  it  has  no  applica- 
tion to  the  facts  in  this  case.  ^lansell 
Davis  is  not  invoking  the  aid  of  a  court 
of  equity  to  repudiate  a  sale  by  the  life 
tenant  which  he  had  advised.  He  is  here 
standing  upon  his  legal  rights,  in  a  suit 
in  equity  commenced  by  the  grantee  of  the 
life  tenant,  which  seeks  to  enlarge  his  pur- 
chase of  his  grantor's  life  estate  into  a 
purchase  of  the  fee  of  the  entire  estate. 
In  such  a  case  the  rule  announced  in  para- 
graphs 1  and  2  of  the  syllabus  applies.  Man- 
sell  is  not  refusing  to  do  equity.  On  the 
contrarv,  the  decree  of  the  district  court 
requires  him  to  do  that  which  is  equitable. 
Very  few  persons  who  buy  a  mere  life  es- 
tate have  the  good  fortune  to  enjoy  that 
estate  for  seventeen  years.  The  district 
court  allowed  plaintiff  everything  that  she 
is  entitled  to,  and  its  judgment  should  be 
affirmed  generally. 

Hamer,  J.,  joins  in  above  dissenting 
opinion. 

A  petition  for  rehearing  having  been  filed 
and  denied,  but  subsequently  granted,  the 
following  Per  Curiam  response  was  hand- 
ed down  July  11,  1914  (J)6  Xeb.  474,  148 
K. W.  320) : 

On  rehearing,  our  judgment  is  adhered  to. 

Kanier,  J.,  dissenting: 

I  regret  that  I  feel  obliged  to  dissent 
from  the  majority  opinion,  which,  adhered 
to  by  the  court's  present  action,  becomes 
Bohrer  v.  Davis,  94  Xeb.  367,  ante,  430, 
143  y.  W.  209,  Ann.  Cas.  1915A,  902.  iMary 
M.  Bohrer  brought  an  action  in  the  district 
«ourt  for  Greeley  county  against  Mansell 
Davis  and  other  defendants.  There  was  a 
decree  for  the  defendants,  and  the  plaintiff 
appeals.  The  defendant  Mansell  Thivis  was 
the  brother  of  decedent,  Ansel  A.  Davis,  who 
was  also  called  Abner  Davis.  Anna  Davis 
was  the  widow  of  Ansel  A.  Davis.  Other 
defendants  are  the  children  of  the  brother 
iii  Ansel   A,   Davis.     This   brother   is    de- 


ceased. His  name  was  Orsel  Davis.  Mary 
R.  Davis  is  the  wife  of  the  defendant  Man- 
sell  Davis.  When  Ansel  A.  Davis  died, 
March  3,  1892,  he  owned  160  acres  of  land. 
He  had  no  children,  no  father,  and  no  moth- 
er, and  died  intestate.  There  was  a  mort- 
gage of  $1,000  on  the  land.  Tlie  widow  of 
Ansel  A.  Davis,  Anna  Davis,  made  applica- 
tion to  the  county  court  under  the  statute 
known  as  the  "Baker  Decedent  Law."  The 
county  court  caused  the  land  to  be  ap- 
praised under  the  application,  and  it  was 
found  to  be  worth  $2,000,  and  was  assigned 
to  the  widow  as  her  homestead  in  fee.  The 
purpose  of  this  proceeding  was  doubtless  to 
give  her  title  to  the  land  in  fee,  She  was 
the  widow  of  Ansel  A.  Davis  when  she  died, 
in  February,  1906.  This  action  was  com- 
menced by  the  plaintiff  in  1910.  The  pur- 
pose of  this  action  is  to  quiet  the  title  in 
Mary  M.  Bohrer  to  80  acres  of  the  original 
160.  The  widow  understood  at  the  time, 
and  probably  everybody  else  did,  that  she 
had  a  good  title  to  the  whole  quarter  sec- 
tion. To  pay  off  the  mortgage  she  sold  the 
80  acres  in  controversy  to  the  plaintiff  for 
$1,000,  and  executed  and  delivered  to  her 
a  warranty  deed  for  the  80-acre  tract  tliat 
she  bought.  Anna  Davis  executed  and  de- 
livered the  warranty  deed  to  the  plaintiff 
in  December,  1902.  When  the  plaintiff  re- 
ceived this  deed  she  received  it  with  notice 
of  the  fact  that  the  said  Anna  Davis  was 
the  rightful  occupant  of  the  premises  and 
was  then  claiming  to  own  the  same.  Anna 
Davis  had  been  in  possession  of  the  prem- 
ises with  her  rights  undisputed  for  tlie 
period  of  about  ten  years.  The  action  was 
not  brought  by  the  plaintiff  until  in  1910. 
A  period  of  seventeen  or  eighteen  years 
elapsed  during  which  the  title  to  the  icidow, 
Anna  Davis,  and  her  grantee,  was  unas- 
sailed,  as  also  their  right  of  possession. 

It  nuiy  be  admitted  that  the  plaintiff's 
grantor  had  a  life  estate  in  the  premises. 
She  had  it  under  the  law  and  without  ef- 
fort, but  the  fact  need  not  have  prevented 
her  from  taking  possession  and  holding  pos- 
session under  any  other  meritorious  claim 
of  right,  if  she  had  it.  And  without  any 
claim  of  right  she  might  have  taken  posses- 
sion. If  she  was  the  possessor  of  different 
claims,  she  had  a  right  to  prefer  the  one 
she  liked  best,  and  to  risk  her  case  on  that 
one.  She  also  had  a  right  to  present  all 
her  claims  and  to  get  out  of  them  their  full 
value.  She  also  was  permitted  to  assert  her 
alleged  right  to  the  title  and  ownership 
without  any  actual  right  to  assert.  She 
was  free  to  be  wrong.  Acquiring  title  by 
adverse  possession  contemplates  that  such 
possession  continuously  asserted  and  main- 
tained without  interruption  for  the  period 
of  ten  years  from  the  time  it  begins  will  be 
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deemed  rightful,  however  wrongful  and  un- 
founded it  may  have  actually  been  at  the 
commencement.  Then,  what  was  there  to 
prevent  her  from  saying:  "(1)  I  rely  upon 
•Baker's  Decedent  Law*  and  the  proceeding 
under  it;  (2)  I  rely  upon  the  fact  that  no 
one  attempted  to  disturb  me  for  ten  years 
from  the  time  I  began  to  claim  possession; 
(3)  the  statute  began  to  run  as  against  the 
remaindermen  (a)  as  soon  as  I  began  to 
claim  the  right  of  possession  by  whatever 
authority  I  claimed  it,  or  without  any  au- 
thority, (b)  and  the  remaindermen  were 
bound  to  assert  and  establish  their  rights  to 
a  judgment  of  the  court  and  within  ten 
years  from  the  time  such  action  could  have 
been  lawfully  commenced  by  them  to  pro- 
tect their  interest  fis  remaindermen." 

When  the  plaintiff  began  her  action  to 
quiet  title,  she  and  her  grantor  had  been  in 
the  undisturbed  possession  of  the  premises 
for  seventeen  or  eighteen  years.  Was  there 
anything  which  compelled  the  plaintiff  to 
take  notice  that  the  defendants  had  rights 
in  these  premises  which  she  was  bound  to 
recognize?  Did  the  widow  have  any  less 
rights  with  which  to  maintain  her  posses- 
sion because  of  the  one  undisputed  right 
which  she  had, — that  of  a  life  estate? 

One  may  be  estopped  when  he  acts  in  the 
light  of  the  actual  facts.  The  first  principle 
of  estoppel  is  that  the  person  estopped  shall 
understand  the  relation  of  his  conduct 
touching  the  matter  concerning  which  he  is 
estopped.  Estoppel  cannot  possibly  apply 
to  the  plaintiff  in  this  case  because  at  the 
time  the  80-acre  tract  was  sold  to  pay  the 
mortgage  of  $1,000  everybody  supposed  that 
the  land  belonged  to  the  widow,  and  all  par- 
ties (wted  under  the  Baker  Decedent  Jjair. 
The  widow  was  in  possession  of  the  land 
under  a  judgment  of  the  county  court.  It 
is  immaterial  that  the  Baker  Decedent  Law 
was  unconstitutional  and  void.  The  widow 
was  rightfully  entitled  under  the  law  to  a 
life  estate  in  the  property.  But  she  was  not 
compelled  to  rely  upon  that  alone.  If, 
without  any  right  of  that  kind,  she  had  re- 
mained in  the  undisturbed  possession  of  the 
land  for  ten  years  asserting  her  title  to  the 
fee,  that  would  have  been  sufficient.  She 
and  her  grantee  held  possession  for  seven- 
teen or  eighteen  years,  and  she  was  aU  Jthe 
time  claiming  to  own  the  fee, 

J.  K.  Bohrer,  the  husband  of  plaintiff, 
testified  that  he  knew  Mansell  Davis;  that 
he  knew  the  Ansel  Davis  homestead. 

Well,  I  met  him  in  the  road,  and  I  told 
him  I  had  been  talking  to  Tom  (that  was 
her  son)  and  old  Annie  herself  (we  always 
called  her  old  Annie),  talking  about  buying 
that  piece  of  land.  "Well,"  he  says,  "//  you 
"buy  itf  it  would  help  her  out  on  that  mort- 
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gage."  That's  why  they  wanted  to  sell  it, 
for  to  redeem  and  release  that  mortgage  on 
that  80. 

Q.  You  may  state,  Mr,  Bohrer,  what  was 
the  first  thing  you  did  with  this  land  after 
this  deed  was  procured;  what  was  the  first 
work  you  did  on  the  land? 

A.  Repaired  up  what  little  fence  there 
was  there  and  put  some  new  fence  on. 

Q.  About  when  was  that? 

A.  That  was  in  the  spring  of  1893. 

Mansell  Davis  advised  the  purchase  of  the 
land  by  Mrs.  Bohrer,  because  **it  would  help 
her  out  on  that  mortgage,''  meaning  there- 
by that  it  would  enable  Anna  Davis  to  pay 
off  the  mortgage.  He  knew  that  the  pur- 
chase was  being  made.  He  knew  that  Anna 
Davis  was  selling  that  land  herself  and  as 
lier  own  land,  so  that  she  would  have  the 
remainder  of  the  tract  free  from  debt.  He 
knew  that  the  fence  was  built,  the  well  dug, 
the  windmill  put  up,  and  other  improve- 
ments made  such  as  one  does  not  make  on 
land  where  his  possession  is  only  temporary. 
Mrs.  Bohrer  put  her  deed  on  record.  It 
was  notice  to  the  Davis  brothers  that  she 
owned  the  land  Mrs,  Anna  Davis  had  sold 
to  her. 

The  deed  made  bv  Anna  Davis  to  Marv  M. 
Bohrer  recites  that  Anna  Davis  is  a  widow. 
The  deed  is  dated  December  26,  A.  D.  1892. 
It  was  acknowledged  on  the  same  day.  The 
mortgages  to  the  Lombard  Investment  Com- 
pany were  two.  One  of  them  was  for 
$125.02,  and  the  other  for  $1,000.  The  mon- 
ey was  used  towards  the  payment  of  these 
mortgages. 

In  Hobson  v.  Huxtable,  79  Keb.  340,  116 
X.  W.  278,  it  is  said  in  paragraphs  3  and 
4  of  the  syllabus,  that 

**3.  The  heirs  aforesaid  may,  during  the 
life  estate,  maintain  an  action  under  §§  57- 
59,  chap.  73,  Comp.  Stat.  1907,  for  the  pur- 
pose of  quieting  their  title  or  removing  a 
cloud  therefrom. 

*'4.  If  a  remainderman,  not  being  under 
any  legal  disability,  fails  for  ten  years  after 
his  cause  of  action  accrues  to  commence  his 
suit,  he  is  barred  by  the  Statute  of  Limi- 
tations from  maintaining  his  action  to  quiet 
title,  and  the  fact  that  a  remainderman 
owning  an  undivided  interest  in  real  estate 
may  be  under  a  legal  disability  will  not 
toll  the  statute  as  to  the  other  remainder- 
men not  within  the  exception." 

It  is  said  in  the  body  of  the  opinion:  *'It 
is  asserted  that  an  action  to  quiet  title  can- 
not be  maintained  by  the  heirs  during  the 
lifetime  of  the  surviving  spouse.  Our  stat- 
utes plainly  give  the  right.  Comp.  Stat. 
1905,  chap.  73,  §§  57-69.  Section  59  is 
surplusage  unless  it  extends  that  right  to 
the  remainderman:  *Any  person  or  persons 
having  an  interest  in  remainders  or  rever- 
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sion  in  real  estate  shall  be  entitled  to  all 
the  rights  and  benefits  of  this  act/  ** 

This  court  held  the  action  could  be  main- 
tained before  the  surviving  spouse  departs 
this  life.  Holmes  v.  Mason,  80  Neb.  448, 
114  N.  W.  606,  115  N.  W.  770.  It  also  held 
in  said  case  that  the  Statute  of  Limitations 
hars  that  right  unless  exercised  within  Urn 
years  of  the  time  the  cause  of  action  ac- 
crues; the  heirs  being  adults.  If  the  de- 
fendants were  adults  at  the  time  the  plain- 
tiffs grantor  set  up  her  claim  to  the  home- 
stead, they  had  the  right  to  commence  an 
action  for  the  protection  of  their  interests. 
\MiiIe  it  might  be  true  that  they  could 
bring  no  action  for  the  possession  of  the 
property  while  the  plaintiff's  grantor  owned 
a  life  estate  therein  by  reason  of  her  sur- 
vivorship, yet  there  is  a  distinction  made 
!)etween  the  two  kinds  of  actions,  the  one 
for  possession  and  the  other  to  quiet  title. 
The  latter  they  could  bring.  The  remain- 
derman has  a  right  which  he  may  protect 
as  soon  as  it  exists.  It  is  enough  that  he 
is  a  remaindemuun.  The  grantor  and  the 
plaintiff  together  occupied  the  land  seven- 
teen or  eighteen  years  under  the  claim  that 
they  held  the  legal  title.  It  was  for  the 
remaindermen  to  defend  themselves  against 
ihis  claim  of  legal  title.  If  they  failed  to 
do  so  for  more  than  ten  years  after  their 
rights  accrued,  then  they  are  hatred.  This 
doctrine  is  ignored  by  the  majority  opinion. 

If  the  plaintiff's  grantor,  Anna  Davis, 
asserted  that  she  was  the  owner  of  the  prop- 
erty and  claimed  the  property  as  her  own 
by  title  ever  so  inadequwle,  the  Statute  of 
Limitations  began  to  run  at  that  time.  It 
should  not  be  forgotten  that  she  did  have 
possession  and  that  she  was  claiming  a  ti- 
tle in  fee.  Mansell  Davis  was  not  estopped 
because  of  his  conversation  with  the  plain- 
tiffs husband,  because  what  he  did  was  done 
v:ithout  knowledge  touching  the  subject. 
Mansell  Davis  thought  the  widow  owned  the 
land.  The  brothers  of  Ansel  A.  Davis  were 
possible  heirs  of  Ansel  A.  Davis.  When  An- 
na Davis  asserted  title  to  the  property, 
elaitned  to  oton  the  fee,  then  they  were 
bound  to  protect  their  inheritance,  or  to 
lose  it  by  reason  of  the  asserted  rights  of 
the  widow  and  the  Statute  of  Limitations. 
Although  she  actually  got  no  legal  title  by 
the  proceedings  under  the  Baker  Decedent 
Law,  yet  she  claimed  the  legal  title  by  that 
Oct  and  she  published  it  to  the  world.  She 
also  made  a  long  struggle  to  redeem  the 
land  from  tax  liens.  She  did  it  as  owner 
of  the  fee.  She  also  sold  half  of  the  land 
and  conveyed  it  by  warranty  deed  to  the 
purchaser,  Mrs,  Bohrer.  She  did  this  as 
the  owner  of  the  fee,  and  Mrs.  Bohrer  was 
put  in  possession.  Anna  Davis  also  paid 
off  the  mortgage  and  put  it  on  record  as 
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evidence  of  the  fact  that  her  title  was 
cleared  up.  After  she  paid  off  the  mortgage 
she  went  right  along  living  on  the  remain- 
ing 80  acres,  improving  it  and  asserting  her 
ownership  over  it.  The  Davis  brothers 
stood  by  and  saw  her  make  this  struggle. 
She  spent  her  money  and  her  time  in  this 
litigation,  and  these  brothers  let  her  pro- 
ceed. Mansell  Davis  talked  it  over  with 
plaintiff's  husband  as  a  good  thing  to  do 
On  the  widow's  account. 

The  brothers  Mansell  Davis  and  Orsel  Da- 
vis were  adults,  and  the  statute  began  to- 
run  as  to  them  whenever  Ansel  A.  Davis 
died.  They  had  the  right  immediately  to 
protect  their  ownership  by  commencing  an 
action  to  quiet  title. 

It  is  my  contention  that,  Anna  Davis  be- 
ing shown  by  the  evidence  to  have  claimed 
the  ownership  in  fee  of  the  land,  and  to- 
have  taken  possession  immediately  after  her 
husband's  death,  and  to  have  continued  in 
such  possession  along  with  her  grantee  un- 
der such  claim  of  ownership  for  a  period 
exceeding  ten  years,  the  Statute  of  Limita- 
tions must  run  in  her  favor  and  in  favor  of 
her  grantee,  Mrs.  Bohrer,  and  against  al! 
the  heirs  who  are  adults.  And  where  she 
claimed  the  right  of  posession  and  owner- 
ship as  against  all  the  world,  it  was  not  for 
another  to  put  into  her  mouth,  against  her 
will,  a  claim  for  a  less  interest  in  the  land 
than  that  which  she  alleged. 

In  Hall  V  Hooper,  47  Neb.  Ill,  66  N.  W. 
33,  there  were  remaindermen  to  follow  after 
a  life  estate,  the  tenant  of  which  was  not 
a  party  to  the  suit.  There  was  a  void  fore- 
closure. The  purchaser  entered  into  actual 
possession  under  the  sale  taken  in  the  fore- 
closure case.  The  foreclosure  was  void. 
'"The  proof  showed  that  the  proceedings 
were  void  as  to  the  life  tenant  as  well  as  to 
the  plaintiffs.  Held,  that  the  mortgagee's 
possession  was  adverse  to  the  plaintiffs,  and 
not  merely  for  the  life  estate." 

In  the  body  of  the  opinion  it  is  said: 
"The  statute  does  begin  to  run  after  the 
deed  matures  from  the  time  the  mortgagee 
enters  into  open,  notqrious,  and  actual  pos- 
session under  claim  of  ownership.  .  .  . 
Anonymous  by  Lord  Hardwicke,  3  Atk.  313, 
26  Eng.  Reprint,  982;  Dexter  v.  Arnold,  1- 
Sum.  109,  Fed.  Cas.  No.  3,857;  Knowlton 
V.  Walker,  13  Wis.  264;  Montgomery  v. 
Chadwick,  7  Iowa,  114.  The  action  was 
therefore  barred  whether  the  four  or  the  ten 
year  statute  applies,  and  the  defendant 
pleaded  the  bar.  .  .  .  We  have  already 
held  that  under  our  law  this  action  may 
be  maintained  by  a  remainderman  during 
the  term  of  a  tenant  for  life.  .  .  . 
Everything  shows  that  Hooper's  possession 
has  been  under  a  claim  derived  from  the 
foreclosure,  and  not  as  life  tenant.    ,     .    . 
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The    plaintiffs    are   not    entitled    to    relief    several  defendants  commenced  to  run  when 


against  it  [the  mortgage]  as  against  the 
mortgagee,  in  possession  under  a  void  fore- 
-closure    sale,    without    offering    to    redeem. 


he  arrived  at  his  majority.  So  as  to  the 
defendants  who  were  more  than  ten  years 
past  their  majority  at  the  time  this  action 


They  have  not  so  offered,  and,  their  right  was  commenced,  the  bar  of  the  Statute  of 
to  redeem  being  barred  by  the  Statute  of  Limitations  was  complete.  Therefore  so 
Limitations,  we  cannot  how  permit  an  ■  much  of  the  decree  of  the  trial  court  as 
amendment  for  that  purpose."  ,  granted  any  relief  to  those  defendants  was 

The  effect  was  to  hold  that  the  Statute  of  i  erroneous.  As  to  them  the  action  sliould 
Limitations  applied.  Applying  the  rule  ,  have  been  dismissed,  and  the  title  to  three 
laid  down  in  that  case  to  the  instant  case,  ■  fifths  of  the  laud  in  controversy  should 
the  defendants  are  beaten  by  the  adverse  have  been  quieted  in  the  plaintiff/* — citing 
possession  of  Anna  Davis  and  her  assertion  |  Force  v.  Stubbs,  41  Neb.  271,  69  N.  W.  798  j 
of  ownership,  coupled  with  that  of  her  gran-  !  Hall  v.  Hooper,  47  Neb.  Ill,  06  K.  VV,  33; 
tee,  Mrs.  Bohrer.  I  First  Nat.  Bank  v.  Pilger,  78  Neb.  168,  126 

In  Holmes  v.  Mason,  80  Neb.  448,  114  ;  Am.  St.  Rep.  692,  110  N.  W.  704,  111  K. 
N.  W.  606,  the  plaintiff  commenced  an  ac-  ;  ^V.  361;  Lyons  v.  Carr,  77  Xcb.  883,  110  N. 
tion  to  quiet  the  title.  There  was  an  answer  W.  705;  Hobson  v.  lluxtable,  79  Neb.  334, 
by  Nancy  E.  Mason  claiming  a  life  estate  112  N.  W.  658,  116  N.  W.  278. 
in  the  land  and  possession  during  the  re-  ,  Because  of  the  Statute  of  Limitations  this 
mainder  of  her  natural  life.  The  other  de-  '  court  then  reversed  so  mtich  of  the  judgment 
fendants  filed  cross  petitions  alleging  own-  of  the  district  court  as  granted  any  relief 
•ership  in  fee  subject  to  the  life  estate  of  i  to  the  defendants  who  were  ten  years  past 
their  codefendant,  and  prayed  for  a  decree  \  their  majority.     In  this  kind  of  a  case  a 


quieting  their  title.  The  result  was  a  judg- 
ment by  which  the  plaintiff  was  given  the 
life  estate  of  the  first-named  defendant.  The 
other  defendants  were  adjudged  to  be  the 


claim  of  right  of  Mrs.  Davis  must  be  bailed 
upon  her  conception  of  its  magnitude,  and 
not  upon  the  actual  fact,  and  she  cannot  be 
restricted  by  the  court  and  by  her  adversary 


owners  of  the  fee.  Their  title  was  quieted  and  to  a  less  claim  than  that  of  ownership^  if 
they  wore  awarded  possession  ajter  the  ex-  \  she  is  in  possession  under  a  claim  of  owner- 
tinguishment  of  the  life  estate.  The  plaintiff  ■  ship  and  asserts  her  exclusive  right  to  the 
appealed.  William  B.  Mason  died  intestate  ;  fee  title.  And  whatever  right  she  obtained 
in  Harlan  county  on  the  20th  day  of  Octo-  by  reason  of  her  assertion  of  title  was  con- 
ber,  1881.  After  his  death  his  widow  was  veyed  to  her  grantee  when  she  made  and  de- 
appointed  administratrix  of  his  estate,  and    livered  the  deed. 

in  September,  1882,  she  applied  to  the  dis-  '  In  the  former  opinion  in  this  case  (94 
trict  court  for  a  license  to  sell  all  the  real  Neb.  367,  ante,  433,  143  N.  W.  209,  Ann. 
estate  for  the  payment  of  the  debts  of  the  ,  Cas.  1915A,  992),  it  is  said  to  be  "a  gen- 
intestate.  A  license  was  granted,  and  she  era!  rule,  well  supported  both  by  reason  and 
sold  it.  Deeds  were  made  to  the  purchaser,  authority,  that  no  one  can  be  in  default  in 
When  the  action  was  commenced  from  not  bringing  an  action  which  it  was  impos- 
which  the  appeal  was  prosecuted,  three  of  sible  for  him  to  have  maintained  if  brought, 
the  defendants,  Ida  E.  Rowley,  Henry  L.  and  that  no  Statute  of  Limitations  can  corn- 
Mason,  and  Effie  I.  Harroun,  were  more  mence  running  until  the  period  arrives 
than  ten  years  past  their  majority,  while  when  the  person  claiming  title  or  right  of 
the  other  defendants,  when  their  cross  peti-  possession  can  successfully  vindicate  his 
tions  were  filed,  were  a  little  less  than  ten  claim  and  right  by  some  appropriate  ac- 
years  past  that  age.  The  plaintiff's  first  tion."  The  opinion  leaves  out  of  the  case  a 
•contention  was  that  the  bar  of  the  statute  discussion  of  the  duty  of  the  remainderman 
was  complete  as  to  'those  defendants  who  in  relation  to  the  application  of  the  Statute 
were  more  than  ten  years  past  their  majori-    of  Limitations. 

ty  when  the  action  was  commenced.  The  If  the  heirs  neglect  to  assert  their  rights 
trial  court  held  that  the  plaintiff  was  the  within  ten  years  after  attaining  their  ma- 
owner  of  the  life  estate  of  the  defendant  .  jority,  then  the  court  may  not  hear  them. 
Nancy  E.  Mason.  This  court  held  that,  as  If  the  doctrine  in  Holmes  v.  Mason,  supra, 
no  complaint  had  been  made  as  to  the  cor-  is  to  be  applied  to  the  instant  case,  then 
reotness  of  that  part  of  the  decree,  it  fol-  the  plaintiff  should  have  judgment  quieting 
lowed  that  as  against  him  a  possessory  the  title  to  the  land  claiined  by  her  except 
action  could  not  be  maintained;  that  the  as  to  such  heirs  as  had  not  attained  their 
''defendants  were  compelled  to  proceed,  if  majority  at  the  expiration  of  ten  years  from 
at  all,  under  the  provisions  of  §  50,  to  have  the  time  the  adverse  possession  of  Anna  Da- 
their  remainder  established  and  their  title  vis  began,  commencing  with  her  assertion  of 
thereto  quieted.'*  This  court  held:  "The  ownership  of  the  fee  title  and  possession  of 
Statute   of  Limitations   as  to  each   of  the  j  the  premises. 
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As  I  UDderstand  it,  the  syllabus  adopted 
in  the  original  case  ( Bohrer  v.  Davis,  94  Neb. 
367,  ante,  430,  143  N.  W.  209,  Ann.  Cas. 
1915A,  992),  and  consisting  of  three  para- 
graphs, avoids  in  the  first  paragraph  the 
iitatement  of  any  legal  principle  presented 
for  the  consideration  of  this  court  or  in  any 
way  before  it,  while  the  second  paragraph 
attempts  to  decide  something  not  before  the 
court,  and  the  third  paragraph  asserts  an 
erroneous  and  unjustifiable  conclusion 
aoiatnst  Mansell  Davis  and  estops  him  be- 
caui^e  he  talked  in  the  dark  about  a  subject 
of  which  he  knew  nothing.  The  criticism 
i^ms  to  be  invited  by  an  inspection  of  the 
paragraphs,  the  last  of  which  announces 
(-Atoppel  of  one  who  spoke  supposing  he  knew 
the  facts  when  he  was  ignorant  of  them,  the 


second  of  which  announces  that  a  remain- 
derman cannot  enforce  a  forfeiture  of  a 
life  estate  where  the  life  tenant  has  con- 
veyed her  rights  to  the  grantee,  a  matter 
not  sought  to  be  questioned,  and  the  first 
of  which  alleges  that  the  remainderman  has 
no  right  of  possession  until  the  particular 
estate  is  terminated,  and  no  right  of  action 
depending  upon  the  right  of  possession  until 
entitled  to  possession,  when  the  real  ques- 
tion was  whether  the  remainderman  was 
obliged  to  protect  his  title  by  an  action 
against  one  in  adverse  possession  under  a 
claim  of  absolute  ownership  of  the  title  in 
fee,  in  order  to  prevent  the  running  of  the 
Statute  of  Limitations,  so  as  to  be  a  bar 
to  his  rights  as  a  remainderman. 


Aimotetioii — ^Estoppel  of  remainderman  by  consenting  to  conveyance  of 

fee  by  life  tenant. 


As  to  the  concealment  of  title  by  a 
remaindeiman  as  estopping  him  to  as- 
sert his  estate  in  remainder,  see  the 
note  in  48  L,R.A.(N.S.)  756. 

It  is  the  general  rule  that  the  owner 
of  real  estate  by  his  acts  or  conduct 
may  estop  himself  to  assert  his  title 
thereto.  This  rule  applies  to  owners  of 
the  estate  in  remainder,  and  the  owner 
of  such  estate^  by  consenting  to  a  sale 
of  the  fee  by  the  life  tenant  or  by  in- 
ducing such  sale  thereby,  estops  him- 
self as  against  a  purchaser  acting  in 
'jood  faith  and  without  knowledge  of 
the  remainderman's  title,  to  assert  his 
title  in  remainder.  And  this  is  espe- 
cially true  where  he  has  received  a  part 
of  the  purchase  money : — 

— Ansonia  v.  Cooper  (1895)  66  Oonn. 
184,  33  Atl.  905,  holding  that,  where 
the  remainderman,  with  knowledge  that 
the  life  tenant  had  conveyed  the  fee 
to  the  land,  accepted  his  share  of  the 
proceeds  of  the  sale,  he  thereby 
estopped  himself  from  asserting  title  to 
the  land; 

— Lowrev  v.  Reef  (1891)  1  Ind.  App. 
244,  27  K  E.  626,  holding  that,  where 
remaindermen  collected  rent  from  the 
lessee  of  the  life  tenant,  due  subsequent- 
ly to  the  death  of  such  tenant,  it 
amounted  to  a  new  demise,  and  they 
cannot  deny  the  lessee's  right  to  the 
premises  under  the  lease; 

— Knutson  v.  Vidders  (1905)  126 
Iowa.  511,  102  K  W.  433,  holding  that, 
where  the  holders  of  the  estate  in  re- 
mainder, with  knowledge  of  the  facts, 
received  as  heirs  of  the  life  tenant  the 
proceeds  of  a  conveyance  of  the  fee  by 
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I  the   latter,   they   are  thereby  estopped 
to  assert  their  title  in  remainder; 

— BoHRER  V.  Davis,  ante,  430,  holding 
that,  where  the  remainderman  consents 
to  and  advises  the  sale  of  the  fee  and 
receives  the  benefit  of  the  purchase 
price,  he  is  estopped  to  assert  his  title 
as  against  the  purchaser; 

—Thompson  v.  Angell  (1891)  59 
Hun,  622,  36  N.  Y.  S.  R.  551,  13  N.  Y 
Supp.  90.  holding  that,  where  a  tenant 
by  curtesy  undertook  to  convey  the  fee 
of  the  land  thus  held,  and  used  the- 
proceeds  of  the  sale  to  purchase  other 
real  estate  which  he  caused  to  be  con- 
veyed in  trust  for  the  holders  of  the 
estate  in  remainder,  and  these  remain- 
dermen subsequently  sold  such  land, 
they  thereby  estopped  themselves  to  as- 
sert their  title  to  the  land  in  which  they 
originally  had  the  estate  in  remainder;. 

—Mcintosh  V.  Ropp  (1909)  222  Pa. 
606,  72  Atl.  230,  holding  that,  where 
the  owner  of  an  estate  in  remainder 
urged  a  third  person  to  lease  the  prem- 
ises from  the  life  tenant,  and  encouraged 
him  to  make  improvements  on  the  prem- 
isesy  and  received  at  different  times  a 
part  of  the  rental,  he  is  estopped  to 
deny  the  right  of  the  lessee  under  the 
lease  * 

—Polk  v.  Gunther  (1901)  107  Tenn. 
16,  64  S.  W.  25,  holding  that,  where 
the  holder  of  the  estate  in  remainder 
induced  a  purchase  of  land  by  a  third 
person  and  represented  the  title  to  be 
good,  he  thereby  estopped  himself  from 
asserting  his  title,  although  at  the  time 
he  was  either  ignorant  of  his  interest 
in  remainder  or  had  forgotten  the  same^ 
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In  Tydings  v.  Gudgell  (1892)  13  Ky.  L. 
Eep.  896, 18  S.  W.  450,  the  holder  of  an 
estate  in  remainder  was  permitted  to 
recover  possession  of  the  land  in  an 
•ejectment  action  of  the  purchaser  from 
the  life  tenant,  but  he  was  required  to 
account  to  such  purchaser  for  the 
amount  he  had  received  on  the  purchase 
price  as  heir  of  the  life  tenant. 

An  estoppel  cannot  arise  where  the 
holders  of  an  estate  in  remainder  were 
ignorant  of  their  rights  under  a  will 
•creating  the  estate  and  the  grantee  of 
the  land  took  the  same  as  a  gilt. 
Bramell  v.  Adams  (1898)  146  Mo.  70, 
47  S.  W.  931. 

The  grantor  of  a  life  estate  who  re- 
served to  himself  the  remainder,  and 
whose  deed  containing  such  reservation 
is  on  record,  is  under  no  obligation  to 
inform  subsequent  purchasers  of  the 
land  of  his  remainder  interest  therein, 
although  he  has  knowledge  that  such 
purchasers  are  making  repairs  upon  the 
premises,  which,  however,  are  not  of  a 
•character  and  value  indicating  that  they 
are  made  under  the  belief  that  an  es- 
tate in  fee  has  been  acquired  from  the 
life  tenant.  Sullivan  v.  Moore  (1909) 
84  S.  C.  426,  65  S.  E.  108,  66  S.  E.  561. 

A  delay  by  the  holder  of  the  estate 
in  remainder  to  assert  his  interest  in 
the  land  after  it  has  been  conveyed  by 
the  life  tenant  may  bar  his  right  to 
assert  his  title  as  against  a  subsequent 
purchaser  in  good  faith  and  for  a  val- 
tunable  consideratioa,   where   the  estate 


in  remainder  was  created  by  a  will 
which,  although  filed  in  the  surrogate's 
court,  was  not  recorded  in  the  proper  of- 
fice so  as  to  give  notice  of  such  estate  in 
the  regular  chain  of  title.  Jefferson  v. 
Bangs  (1915)  169  App.  Div.  102,  154  N. 
Y.  Supp.  439, 

It  has  been  held  that  a  remainder- 
man is  not  estopped  by  a  failure  to 
assert  his  claim  when  the  purchaser 
from  the  life  tenant  made  valuable 
permanent  improvements  on  the  land. 
Westcott  V.  Meeker  (1909)  144  Iowa. 
311,  29  L.R.A.(N.S.)  947,  122  N.  W. 
964. 

Where  the  life  tenant  permitted  the 
sale  of  the  land  upon  foreclosure  of  a 
mortgage  covering  the  fee,  and  there- 
after purchased  it  from  the  mortgagee, 
who  had  bid  it  in  at  foreclosure  sale, 
the  fact  that  the  remaindermen  knew 
of  these  things  and  of  the  subsequent 
sale  by  the  life  tenant  to  one  who  also 
knew  of  these  facts,  and  the  further 
fact  that  they  did  not  assert  any  right 
in  the  premises  or  repudiate  the  trans- 
actions during  the  life  of  the  life  ten- 
ant, did  not  bar  them  from  asserting 
title  after  the  latter's  death,  since  they 
had  the  right  to  assume  that,  when  the 
life  tenant  purchased  from  the  mort- 
gagee, he  was  purchasing  in  behalf  of 
the  remainder  estate,  and  that  when  the 
latter  sold  the  premises  he  was  selling 
merely  his  life  estate.  McCall  v.  Mc- 
Call  (1909)  159  Mich.  144,  123  N.  W. 
550.  A.  G.  S. 
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MIDLAND  GLASS  &  PAINT  COMPANY, 

Appt., 

V. 

OCEAN  ACCIDENT  &  GUARANTEE  COR- 
PORATION, Limited, 

(—  Neb.  — ,  167  N.  W.  211.) 

Insurance  —  accident  —  immecliate  no- 
tice. 

1.  A  provision  in  an  accident  indemnity 
policy  that  the  assured  on  the  occurrence 
of  an  accident  shall  give  immediate  written 
notice  thereof,  with  the  fullest  informa- 
tion obtainable  at  the  time,  to  the.  assurer, 
is  a  reasonable  requirement,  but  the  term 

Headnotes  by  Hameb,  J. 

Note.  —  As  to  delay  in  giving  notice  of 
<*Iaim  under  employers'  indemnity  policy, 
see  annotation  following  this  case,  post, 
445,  and  references  therein  to  annotations 
on  related  questions. 
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"immediately''  is  to  be  reasonably  construed 
in  connection  with  the  attendant  circum- 
stances. 

For   other   cases,  see   Insurance,   VIII.,  in 
Dig.  J--52  y.  8. 

Same  —  knowledge  of  Injury. 

2.  In  a  ease  where  no  bodily  injury  ia 
apparent  at  the  time  of  the  accidental  oc- 
currence, and  there  is  no  reasonable  ground 
for  believing  that  a  claim  for  damages  ipay 
arise  therefrom,  the  assured  is  not  required 
to  give  the  insurer  notice  until  the  subse- 
quent facts  as  to  injury  are  brought  to  his 
attention,  and  if  notice  is  given  immediately 
thereafter  with  full  information  as  to  the 
accident,  such  notice  will  be  a  sufficient 
compliance  with  the  provision  above  men- 
tioned. 
For   other   eases,  see   Insurance,    VIII^  fw 

Dig.  1-52  .V.  8. 

(March  30,   1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  favor  of  defendant  in  an  action  brought 
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to  recover  the  amount  alleged  to  be  due  on 
an  employers*  liability  policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baldri^e  &  Keller,  for  appel- 
lant: 

Where  there  is  no  reasonable  ground  for 
believing  that  a  claim  for  danxages  against 
the  employer  may  arise,  he  is  not  required 
to  give  the  assurer  notice  of  the  accident  un- 
til the  subsequent  facts  as  to  the  injury 
would  suggest  to  a  person  of  ordinary  and 
reasonable  prudence  that  a  liability  to  the 
injured  person  might  arise. 

Chapin  v.  Ocean  Acci.  &■  Guarantee  Corp. 
n  Xeb.  21.3,  52  L,R.A.(N.S.)  227,  147  N. 
W.  465;  National  Paper  Box  Co.  v.  MtnB, 
L  Ins.  Co.  170  Mo.  App.  361,  156  S.  W. 
740;  Empire  State  Surety  Co.  v.  North- 
western Lumber  Co.  121  C.  C.  A.  527,  203 
Fed.  417:  Woodmen  Acci.  Asso.  v.  Pratt,  62 
Xeb.  687,  55  L.R.A.  291,  89  Am.  St.  Rep. 
777.  87  X.  W.  546. 

Where  an  employers*  liability  policy  pro: 
Tides  that  the  insiured  should  give  imme- 
diate notice  of  any  suit  brought  against  it, 
and  that  the  insurer  would  at  its  own  cost 
defend  such  suit,  the  insurer  is  bound  to 
defend  such  suit  against  the  insured  al- 
though it  is  groundless. 

South  Knoxville  Brick  Co.  v.  Empire 
State  Surety  Co.  126  Tenn.  402,  150  S.  W. 
92,  Ann.  Cas.  1913E,  107. 

Messrs.  Nolan  &  Woodland,  for  appel- 
lee: 

A  provision  in  a  liability  insurance  con- 
tract requiring  notice  to  be  given  to  the  in- 
surer bv  the  insured,  of  accidents  and  claims 
against  the  insured,  is  a  condition  precedent, 
is  reasonable,  and  will  be  enforced. 

Chapin  v.  Ocean  Acci.  &  Guarantee  Corp. 
96  Xeb.  213,  52  L.R.A.(N.S.)  227,  147  N. 
W.   465. 

6uch  accidents  must  be  reported  regard- 
less of  the  extent  of  the  bodily  injuries  re- 
sulting therefrom,  and  notwithstanding  the 
insured  may  believe  that  no  claim  for  dam- 
ages will  be  made. 

Ibid. 

The  findings  of  fact  of  a  court  in  an  ac- 
tion in  which  a  jury  has  been  waived  will, 
on  appeal,  l)e  given  the  same  weight  as 
would  a  verdict  of  a  jury. 

State  Bank  v.  HuflTman,  100  Neb.  396, 
160  X.  W.  115 ;  First  Nat.  Bank  v.  Baldwin, 
100  Xeb.  25,  158  N.  W.  371. 

And  a  verdict,  when  there  is  evidence  to 
sustain  it,  will  not  be  disturbed. 

Johnson  v.  Lane,  100  Neb.  177,  158  N, 
W.  943 ;  Dohner  v.  Barr,  100  Neb.  172,  158 
N.  W.  965. 

Hamer,  J.,  delivered  the  opinion  of  thu 
«)urt: 
This  was  an  action  to  recover  on  an  em- 


ployers' liability  policy  issued  by  the  Ocean 
Accident  &  Guarantee  Corporation,  by  which 
it  insured  the  Midland  Glass  k  Paint  Com- 
pany against  loss  from  liability  on  account 
of  bodily  injuries  accidentally  suffered  by 
any  of  the  employees  of  the  assured.  The 
record  declares  that  the  assured  was  sued 
by  one  Omar  Earl  in  the  district  court  for 
Douglas  county  for  damages  which  he 
claimed  to  have  suffered  while  he  was  em- 
ployed by  the  assured.  Judgment  was  ren- 
dered against  assured  for  the  sum  of  $575 
and  costs,  which,  with  attorneys'  fees, 
amounted  to  $602,  which  the  Midland  Com- 
pany was  required  to  pay,  and  this  suit  was 
brought  to  recover  that  sum  from  the  de- 
fendant herein  on  its  policy  of  insurance. 
The  cause  was  tried  to  the  court  witliout  a 
jury,,  and  resulted  in  findings  and  a  judg- 
ment for  the  defendant  dismissing  plaintiff's 
action.  Appellant's  main  contention  is  that 
the  trial  court  erred  in  a  conclusion  of  law 
that  the  failure  of  the  assured  to  give  no- 
tice to  the  defendant  company  of  the  al- 
leged accident  to  Omar  Earl  at  the  time 
or  shortly  after  it  occurred  released  the  in- 
surance company  from  all  liability  to  plain- 
tiff" on  its  policy. 

There  was  no  dispute  between  the  parties 
as  to  the  issuance  of  the  policy  on  which 
the  suit  was  brought  or  as  to  its  terms, 
one  of  which  was:  *'The  assured,  upon  the 
occurrence  of  an  accident,  shall  give  imme- 
diate written  notice  thereof,  with  the  full- 
est information  obtainable  at  the  time,  to 
the  American  head  office  of  the  corporation, 
or  to  one  of  its  duly  authorized  agents. .  The 
assured  shall  give  like  notice,  with  full  par- 
ticulars, of  any  claim  made  on  account  of 
such  accident.  If,  thereafter,  any  suit  is 
brought  against  the  assured  to  enforce  such 
claim,  the  assured  shall  immediately  for- 
ward  to  the  American  head  office  of  the  cor- 
poration every  summons  or  other  process 
that  may  be  served  upon  the  assured." 

This  provision  was  pleaded  as  a  defense, 
and  on  this  provision  the  court  found  for 
the  defendant  and  dismissed  the  plaintiff's 
action.  The  record  and  bill  of  exceptions 
show  without  serious  dispute  that  the  20th 
day  of  May,  1911,  while  the  policy  in  ques- 
tion was  in  force,  Omar  Earl,  while  em- 
ployed by  the  appellant  as  a  janitor  in  its 
plant,  was  struck  by  a  fire  door,  and  was 
found  down  a  stairway  between  the  first 
floor  and  the  basement  of  this  building; 
that  he  fell  down  on  the  step.s  and  rolled 
down  the  stairs  until  he  reach(Hl  the  third 
or  fourth  step  from  the  bottom,  when  he 
was  caught  by  a  fellow  workman  and  helped 
the  rest  of  the  way  to  the  basement  fioor. 
Earl  immediately  stated  to  all  of  those  pres- 
ent that  he  was  not  injured  or  hurt  in  any 
way  except  a  slight  abrasion  of  the  skin  on 
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one  of  his  fingers.  He  went  on  with  his 
work  at  once,  refusing  to  consult  a  doctor, 
and  continued  his  employment  for  many 
months  thereafter,  drawing  full  pay  and 
never  making  any  complaint  of  any  injury 
to  anyone.  More  than  a  year  afterwards 
Earl  left  the  employment  of  the  Midland 
Company  and  engaged  in  keeping  a  room- 
ing house,  and  on  the  18th  day  of  April, 
1914,  without  any  notice  or  making  any 
claim  of  injury,  commenced  an  action 
against  the  company  for  damages,  alleging 
that  he  sustained  injuries  by  reason  of  the 
accident  of  May  20,  1011.  As  soon  as  sum- 
mons was  served  on  the  Midland  Glass  A 
Paint  Company,  and  it  had  notice  of  EarVs 
claim,  jt  immediately  sent  the  summons  to 
the  insurance  company  and  gave  it  notice 
of  the  claim,  together  with  a  full  statement 
of  all  the  facts,  and  requested  the  defend- 
ant company  to  defend  the  suit.  This  the 
defendant  refused  to  do,  and  claimed  that 
it  was  under  no  obligation  to  the  assured, 
because  it  had  not  been  notified  of  the  ac- 
cident of  May  20,  1911;  that  the  policy  was 
void  for  that  reason. 

The  appellant  then  filed  an  answer  in  the 
said  action,  but  finally,  after  notifying  the 
insurance  company  of  its  intention  to  do  so, 
settled  the  suit  by  allowing  the  plaintiff 
to  take  judgment  for  $575,  costs  and  attor- 
neys' fees,  as  above  stated,  and  after  pay- 
ing the  judgment  brought  the  suit  against 
the  insurance  company  on  its  policy.  Ap- 
pellant in  support  of  its  contention  cites 
Chapin  v.  Ocean  Acci.  &  Guarantee  Corp. 
96  Neb.  213,  52  L.R.A.(N.S.)  227,  147  N. 
W.  465.  That  case  seems  to  be  decisive  of 
the  instant  case.  In  that  case  the  appellee 
herein  was  the  defendant,  and  pleaded  the 
same  provision  of  the  policy  as  in  this  case. 
It  was  then  held  that  the  facts,  which  were 
much  the  same  as  those  in  the  instant  case, 
were  sufficient  to  excuse  the  plaintiff  from 
notifying  the  insurance  company  of  the  al- 
leged accident  at  or  immediately  after  it 
occurred,  and  the  defendant  was  held  liable 
on  its  policy.  In  the  opinion  by  Letton,  J., 
it  was  said :  "As  used  in  an  indemnity  pol- 
icy such  as  this,  we  are  of  opinion  that  the 
word  'accident'  means  an  undesigned  and 
unforeseen  occurrence  of  an  afflictive  or  un- 
fortunate character  resulting  in  bodily  in- 
jury to  a  person  other  than  the  insured. 
It  is  evident  that  it  cannot  have  been  the 
intention  of  the  parties  that  such  an  ac- 
cident as  a  mishap,  casualty,  or  misadven- 
ture occurring  without  bodily  injury  to  any- 
one should  be  reported,  since  with  such  an 
occurrence  defendant  has  no  concern.  To 
illustrate:  Suppose  that,  in  carelessly  clos- 
ing the  door  of  an  automobile,  the  man  in 
charge  should  infiict  a  slight  or  trivial 
bruise  upon  a  passenger  or  bystander,  of 
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which  no  present  external  indication  ap- 
peared,  and  as  to  which  the  individual  dis- 
claimed any  injury;  or  suppose  that  the 
finger  of  such  a  one  was  .pricked  or  his  skin 
abraised  in  some  manner,  resulting  fronft 
the  use  of  the  automobile;  would  the  policy 
make  it  imperative  that  immediate  notice  of 
such  occurrences  should  be  given,  upon  the 
penalty  of  a  loss  or  forfeiture  of  the  in- 
surance in  case  an  injury  later  developed  T 
We  cannot  take  this  view.  If  no  apparent 
injury  occurred  from  the  mishap,  and  there 
was  no  reasonable  ground  for  believing  at 
the  time  that  bodily  injury  would  result 
from  the  accident,  there  was  no  duty  upon 
the  assured  to  notifv  the  insurer." 

We  quote  the  foregoing  language  with 
approval,  and  it  seems  clear  that  the  as- 
sured in  this  case  was  under  no  obligation 
to  notify  the  insurance  company  of  the 
slight  accident  May  20,  1911.  He  was  not 
required  to  give  notice  of  an  injury  so  long 
as  there  was  no  evidence  that  the  injury 
existed.  Woodmen  Acci.  Asso.  v.  Pratt,  62 
Neb.  673,  56  L.R.A.  291,  89  Am.  St.  Rep. 
777,  87  N.  W.  546;  South  Knoxville  Brick 
Co.  V.  Empire  State  Surety  Co.  126  Tonn. 
402,  150  S.  W.  92,  Ann.  Cas.  1013E,  107; 
Empire  State  Surety  Co.  v.  Northwestern 
Lumber  Co.  121  C.  C.  A.  527,  203  Fed.  417. 

This  court  does  not  look  favorably  on  con- 
ditions of  forfeiture,  and  they  are  not  to  be 
adopted  unless  such  was  the  obvious  inten- 
tion of  the  parties.  In  Phenix  Ins.  Co.  v. 
Holconibe,  67  Neb.  622,  73  Am.  St.  Rep. 
532,  78  N.  W.  300,  Mr.  Justice  Sullivan, 
speaking  for  this  court,  said:  '^Forfeitures 
are  not  favored,  and  in  contracts  of  insur- 
ance a  construction  resulting  in  a  loss  of 
the  indemnity  for  which  the  insured  has 
contracted  will  not  l)e  adopted  except  to 
give  eff"ect  to  the  obvious  intention  of  the 
parties." 

In  Woodmen  Acci.  Asso.  v.  Pratt,  supra,, 
it  was  stated  in  the  syllabus:  **When  & 
time  is  fixed  in  a  policy  of  accident  insur- 
ance for  the  giving  of  the  notice  of  an  acci- 
dent and  injury  resulting  therefrom  for 
which  indemnity  is  claimed,  with  the  par- 
ticulars thereof,  which  is  reasonable  in  its 
character,  this  will  ordinarily  be  regarded 
as  a  condition  precedent  to  be  complied  with 
before  a  recovery  can  be  had.  .  .  .  The 
question  of  the  sufficiency  of  the  excuse  of- 
fered, and  the  reasonableness  of  the  time  in 
which  the  act  is  performed,  [is]  to  be  de- 
termined according  to  the  nature  and  cir- 
cumstances of  each  individual  case;  the 
beneficiary  in  all  cases  being  required  to 
act  with  diligence,  and  without  laches  on 
his  part." 

In  the  case  at  bar  it  clearly  appears  that 
no  one  had  anv  idea  that  a  claim  for  dam- 
ages  would  ever  result  therefrom.     Indeed, 
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Earl  himself  at  all  times  stated  that  lie  was 
Dot  hurt,  and  the  abrasion  on  his  finger  was 
so  slight  that  it  never  interfered  with  his 
work.  In  fact,  he  continued  to  perform  his 
duties  without  complaint,  receiving  full  pay 
for  many  months,  and  never  notified  the  in- 
sured until  his  suit  was  brought.  Notice 
of  his  claim  was  given  to  the  defendant  com- 
pany as  soon  as  the  assured  knew  of  it,  and 
under  the  circumstances  we  hold  that  the 


,  policy  was  not  forfeited  by  the  failure  to 
give  defendant  notice  on  or  immediately 
after  the  20th  day  of  May,  1911.  It  follows 
that  appellant's  contention  is  well  founded. 
The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Sedgwick,  J.,  not  sitting. 


i — ^Delay  in  giving  notice  of  claim  under  employers'  indemnity 

policy. 


This  note  supplements  the  notes  to 
Hope  Spoke  Co.  v.  Maryland  Casualty 
Co.  38  L.B.A.(N.S.)  62,  and  John  B. 
Stevens  &  Co.  v.  Frankfort  Marine  Acci. 
A  Plate  Glass  Ins.  Co.  47  L.R.A.(N.S.) 
1214. 

The  sufficiency  of  compliance  with  the 
provisions  for  notice  in  policies  indemni- 
f>-ing  against  liability  for  injuries  in- 
flicted by  automobiles  is  covered  in  the 
note  to  Christison  v.  St.  Paul  F.  &  M. 
Ins.  Co.  L.R.A.1917F,  615. 

As  to  delay  in  gfiving  notice  required 
by  liability  policy  insuring  against  lia- 
bility for  personal  injuries  to  third  per- 
sons, see  the  note  to  McCarthy  v.  Rendle, 
Ii.R.A. — ,  — . 

As  to  when  insured  is  charged  with 
knowledge  of  accident  so  as  to  require 
him  to  give  notice  thereof  as  provided 
by  a  policy  indemnifying  against  liabil- 
ity for  personal  injuries  to  others,  see 
the  note  to  Woolverton  v.  Fidelity  &  C. 
Co.  16  L.R.A.(N.S.)  400. 

As  to  nondevelopment  of  injury  as 
affecting  time  for  giving  the  notice  re- 
quired by.  an  accident  insurance  policy, 
see  the  note  to  Hatch  v.  United  States 
Casualty  Co.  14  L.R.A.(N.S.)  503. 

As  to  when  strict  compliance  with  re- 
quirement as  to  time  of  notice  in  an 
accident  or  health  policy  is  excused,  see 
the  notes  to  Jennings  v.  Brotherhood 
Acci.  Co.  18  L.R.A.(N.S.)  109,  and  Hil- 
mer  v.  Western  Travelers  Acci.  Asso. 
27  L.R.A.(N.S.)  319. 

As  to  when  delay  in  giving  notice  or 
making  proof  of  death  under  policy  of 
life  insurance  is  excusable,  see  the  note 
to  Metropolitan  L.  Ins.  Co.  v.  People's 
Trust  Co.  41  L.R.A.(N.S.)  285. 

In  several  recent  cases  it  has  been  held 
that  a  provision  in  an  employers'  liabil- 
ity policy  that,  upon  the  occurrence  of 
an  accident,  the  insured  should  give  im- 
mediate written  notice  thereof,  only  re- 
quires notice  within  a  reasonable  time. 
Hagstrom  v.  American  Fidelity  Co. 
(1917)  137  Minn.  391,  163  N.  W.  670; 
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Sherwood  Ice  Co.  v.  United  States  Cas- 
ualty Co.  (1917)  —  R.  I.  — ,  100  Atl. 
672;  United  States  Fidelity  &  G.  Co.  v. 
Pressler  (1916)  —  Tex.  Civ.  App.  — , 
186  S.  W.  326. 

With  reference  to  the  provision,  the 
court  in  Hagstrom  v.  American  Fidelity 
Co.  (Minn.)  supra,  said:  "The  object 
and  purpose  of  this  provision  of  the 
policy  was  to  afford  the  company  an  op- 
portunity to  make  an  early  and  prompt 
investigation  into  the  claim  of  loss  or 
injury,  not  only  to  learn  and  ascertain 
the  facts  with  respect  thereto,  but  also 
to  protect  itself  from  a  possible  fraudu- 
lent and  fictitious  claim.  If  there  be 
long  delay,  this  purpose  of  the  contract 
may  be  wholly  defeated,  and  the  insurer 
deprived  of  the  right  to  early  informa- 
tion in  reference  to  the  merits  of  the 
claim.  The  facts  may  be  concealed,  wit- 
nesses scatter  and  disappear,  rendering 
a  delayed  investigation  without  substan- 
tial results.  We  have  heretofore  held 
that  the  requirement  of  notice  is  of  the 
essence  of  the  contract,  a  condition  pre- 
cedent, and  if  the  delay  be  such  as  to 
defeat  the  purpose  of  the  contract,  and 
deprive  the  insurer  of  the  opportunity 
of  an  early  investigation  into  the  loss, 
there  is  a  breach  of  the  contract  by  the 
insured  which  will  forfeit  his  right  of 
indemnity." 

And  in  the  following  cases  it  was  held 
that  these  provisions  were  a  material 
and  important  part  of  the  contract,  and 
that  an  unreasonable  delay  in  giving 
notice  would  relieve  the  insurer  of  lia- 
bility, although  the  company  was  not 
prejudiced  by  the  delay.  Jefferson  Real- 
ty Co.  V.  Employers'  Liabilitv  Assur. 
Corp.  (1917)  149  Ky.  741,  149  S.  W. 
1011;  United  States  Fidelity  &  G.  Co. 
V.  W.  P.  Carmiehaei  Co.  (19i6)  195  Mo. 
App.  93,  190  S.  W.  648;  Sherwood  Ice 
Co.  V.  United  States  Casualty  Co.  (1917) 
—  R.  I.  — ,  100  Atl.  572. 

It  will  be  noticed  that,  in  MiDLAin> 
Glass  &  Paint  Co.  v.  Ocean  Acoi.  & 
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Guarantee  Corp.  ante,  442,  the  policy, 
which  provided  for  immediate  notice 
upon  the  occurrence  of  an  accident,  and 
for  a  like  notice  of  any  claim,  was  held 
not  forfeited  by  a  failure  to  comply 
with  the  provision,  although  notice  of 
an  accident  was  not  given  for  about 
three  years,  where  no  one  had  any  idea 
that  the  injury  to  the  employee  would 
result  in  a  claim  against  the  employer, 
and  the  employee  stated  that  he  was  not 
hurt,  and  the  injury  was  so  slight  that 
he  continued  his  work,  and  notice  was 
given  as  soon  as  the  insured  knew  that  a 
claim  was  made. 

And  in  Employers'  Liability  Assur. 
Corp.  V.  Jones  County  Lumber  Co. 
(1916)  111  MisB.  759,  72  So.  152,  it  was 
held  that  a  provision  of  an  employers' 
liability  policy  stating  that,  upon  the 
occurrence  of  an  accident,  the  insured 
should  give  immediate  written  notice 
thereof,  and  like  notice  of  any  claim 
made  on  account  of  the  accident, .  but 
not  expressly  'requiring  notice  when  the 
insured  was  uninformed  on  the  subject, 
or  stipulating  that  his  right  should  be 
forfeited  in  the  absence  of  such  notice, 
did  not  work  a  forfeiture,  where  the 
management  of  the  company  holding  the 
policy  had  no  notice  of  an  injury  to  an 
employee  until  he  brought  suit,  and  if 
appeared  that  the  injured  party,  without 
submitting  a  claim,  resumed  his  work 
after  the  injury,  which  those  witnessing 
it  deemed  trivial,  and  waited  two  years 
before  he  notified  the  insured  of  his  in- 
tention to  make  a  claim  for  damages. 

And  in  United  States  Fidelity  &  Q. 
Co.  V.  Pressler  (1916)  —  Tex.  Civ.  App. 
— ,  186  S.  W.  327,  a  provision  like  that 
in  the  preceding  case  was  held  sufficient- 
ly complied  with  where  notice  of  an 
accident  and  the  claim  for  damages  was 
given  about  sixteen  days  after  its  occur- 
rence. 

And  in  Maryland  Casualty  Co.  v.  Rob- 
ertson (1917)  —  Tex.  Civ.  App.  — >  194 
S.  W.  1140,  where  an  employers'  liabil- 
ity policy  provided  that  ^'immediate  no- 
tice of  any  accident  and  of  any  suit  re- 
sulting therefrom"  should  be  given  the 
insurer,  the  requirements  as  to  notice 
were  held  sufficiently  complied  with  by 
giving  notice  to  the  insurer's  authorized 
agent  two  days  after  suit  was  filed  by  an 
injured  employee,  who  had  made  no 
claim  against  the  insured  prior  to  the  in- 
stitution of  suit.  The  decision  in  Grand 
Rapids  Electric  Light  &  P.  Co.  v.  Fidel- 
ity &  C.  Co.  (1896)  111  Mich.  148,  69  N. 
W.  249,  which  is  set  out  in  the  note  in 
47  L.R.A.(N.S.)  1216,  was  relied  upon 
in  this  ease. 

L.R.A.1918D. 


In  Hagstrom  v.  American  Fidelity  Co. 
(1917)  137  Minn.  391,  163  N.  W.  670^ 
where  an  employers'  liability  policy  con- 
tained a  pijvision  for  immediate  notice 
of  an  accident  and  for  like  notice  of  a 
claim  on  account  thereof,  and  it  appeared 
that,  although  the  insured's  superintend- 
ent in  charge  of  the  work  upon  which 
an  employee  who  was  injured  was  en- 
gaged had  knowledge  of  the  injury,  no- 
notice  thereof  was  given  to  the  insurer 
for  a  period  of  fifty-two  days,  and  the 
facts  were  not  in  dispute,  if  wa*^  held 
that  the  question  of  compliance  with  the 
provision  should  not  be  left  to  the  jur^', 
but  that  a  verdict  should  be  directed  in 
favor  of  the  insurer. 

The  court  here  distinguished  the  case 
at  bar  from  the  case  of  Anoka  Lumber 
Co.  V.  Fidelity  &  C.  Co.  (1895)  63  Minn. 
286,  30  L.R.A.  689,  65  N.  W.  353,  set  out 
in  the  annotation  in  38  L.R.A.(N.S.)  65^ 
on  the  ground  that  the  policy  in  that 
case,  unlike  the  one  at  bar,  provided 
for  but  one  notice,  and  stated  that  it 
was  noticeable  that  after  the  Anoka  de- 
cision policies  of  the  character  under 
consideration  were  so  changed  that  the 
condition  was  made  to  require  the  serv- 
ice of  two  notices,  one  immediately  on 
the  happening  of  an  accident,  and  an- 
other whenever  a  claim  should  be  made 
against  the  insured.  * 

And  in  Sherwood  Ice  Co.  v.  United 
States  Casualty  Co.  (1917)  —  R.  L  — , 
100  Atl.  672,  where  an  employer's  liabil- 
ity  policy  provided  that  when  an  acci- 
dent happened  the  insured  should  give 
immediate  notice  to  the  insurer  at  its 
home  office,  and  that,  if  any  claim  was 
made  on  account  of  such  accident,  the 
insured  should  give  notice  thereof,  it 
was  held  that  as  a  matter  of  law  the  in- 
sured had  not  complied  with  the  provi- 
sion for  immediate  notice,  where  the 
undisputed  evidence  showed  that  no  no- 
tice was  given  to  the  insurer  for  142 
days  after  the  occurrence  of  an  acci- 
dent, although  the  insured  knew  of  it, 
and  by  mistake  notified  another  insur- 
ance company  with  which  it  carried  a 
policy,  and  upon  discovering  the  mis- 
take then  notified  the  company  carrving 
the  risk  in  question. 

In  Southern  States  F.  Ins.  Co.  v. 
Hand-Jordan  Co.  (1917)  112  Miss.  565, 
73  So.  578,  where  an  employers'  liability 
policy  provided  that  the  insurer  would 
at  its  own  expense  investigate  all  acci- 
dents and  defend  all  suits  of  which  no- 
tices were  given  to  it,  and  also  provided 
that  immediate  notice  of  any  accident, 
and  of  any  suit  relating  thereto,  should 
be  forwarded  to  the  insurer,  and,  in  the 
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insurer's  principal  nndertaking,  it  was 
provided  that  it  insured  against  loss  im- 
posed by  law  upon  the  insured  for  per- 
sonal injuries, — the  clauses  with  refer- 
ence  to  notice  were  held  to  apply  only 
to  cases  for  the  recovery  of  damages 
and  expenses,  and  it  was  held  that,  al- 
though no  immediate  notice  was  given 
the  insurer  of  the  occurrence  of  an  ac- 
cident, a  recovery  for  expenses  incurred 
by  the  insured  in  defending  the  suit 
brought  by  an  injured  employee,  which 
the  insurer  had  refused  to  defend,  might 
be  had  where  notice  was  given  the  in- 
surer as  soon  as  the  insured  was  notified 
that  a  claim  for  injuries  had  been  placed 
in  the  hands  of  an  attorney,  which  was 
sixty  days  after  the  accident  happened. 
In  United  States  Fidelity  ft  G.  Co.  v. 


W.  P.  Carmichael  Co.  (1916)  195  Mo. 
App.  93, 190  S.  W.  648,  proof  of  compli- 
ance with  a  provision  of  an  employers' 
liability  policy,  requiring  immediate  no- 
tice upon  the  occurrence  of  an  accident, 
was  held  sufficient  to  take  the  question 
to  the  jury,  where  the  insured's  stenog- 
rapher testified  that  she  wrote,  stamped, 
and  mailed  the  notice  immediately  after 
the  accident,  directed  to  the  insurer's 
agent,  and  stated  that  she  distinctly 
remembered  the  accident  to  the  em- 
ployee in  question,  and  that  she  al- 
ways mailed  notices;  and  that  she  did 
so  in  this  case,  but  that  she  had  no  specif- 
ic and  separate  recollection  of  putting 
this  particular  notice  in  the  mail. 

J.  T.  W. 


PENNSYIiVANIA    SUPRE^IE   COURT. 

RE  PAUL  J.  SHERWOOD,  Appt. 

(259  Pa.  254,  103  Atl.  42.) 

Attorney  and  client  —  breach  of  fidelity 
—  charge  of  prejudice. 

An  attorney  who  has  removed  a  cause 
from  a  state  to  a  Federal  court  on  the 
wround  of  local  prejudice  is  privileged  in 
stating  to  the  Federal  court,  in  opposing  a 
motion  to  remand  the  case,  that  the  state 
judges  are  so  prejudiced  that  his  client 
cannot  get  a  fair  trial  in  the  state  courts, 
and  therefore  he  cannot  be  disciplined  for 
making  such  statement  on  the  ground  of 
breach  of  fidelity  to  the  court  or  misbe- 
havior in  bis  office  of  attorney. 
For  other  cases,  see  Attorneys,  J.  in  Dig. 

1-52  N.  8. 

(January  7,  1918.) 

I  PPEAL  by  defendant  from  an  order  of 
A  the  Court  of  Common  Pleas  for  Luzerne 
County  striking  his  name  from  the  record 
as  attorney  for  a  period  of  six  months,  on 
role  to  show  cause  why  he  should  not  be 
removed  from  office  for  breach  of  fidelity 
to  the  court  and  misconduct  in  office.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jamee  Scarlet  and  H.  W.  Arch- 
bald,  for  appellant: 

The  right  of  removal  to  a  Federal  court 
on  the  ground  of  local  prejudice  extends 
to  prejudice  which  may  influence  the  judges. 

Detroit  v.  Detroit  City  R.  Co.  54  Fed.  1 ; 
Ellison  y.  Ixmisville  &  N.  R.  Co,  fiO  C.  C.  A. 


Note. —  For  imputation  by  attorney,  in 
course  of  legal  proceedings,  of  prejudice  to 
court  or  judge,  as  ground  for  disliarment 
or  suspension,  see  annotation  following  this 
case,  post,  450. 

L.RA.1918D. 


(530,   112   Fed.   809;    Johnson  v.   State,   87 

\ATk,  45,   18  L.R.A.(N.S.)    619,   112  g.  W. 

j  145,  15  Ann.  Cas.  531;  Moses  v.  Julian,  45 

'  X.  H.  52,  84  Am.  Dec.  114. 

!  Respondent  was  not  only  within  his 
rights  and  privileges,  but  was  performing 
a  duty  which  he  owed  to  his  client. 

6  C.  J.  581,  682;  People  ex  rel.  Eli  v.  Ben- 
son, 24  Colo.  358,  51  Pac.  481 ;  3  Am.  &  Eng. 
Enc.  Law,  294 ;  Re  Snow,  27  Utah,  265, 
75  Pac.  741 ;  People  ex  rel.  Elliott  v.  Green, 
7  Colo.  237,  244,  49  Am.  R^.  351,  3  Pac. 
65,  374;  Re  Breen,  30  Xev.  164.  17  L.R.A. 
(N.S.)  582.  93  Pac.  997;  People  ex  rel. 
Rogers  v.  Green,  9  Colo.  506,  13  Pac.  514; 
Morgan  v.  Booth,  13  Bush,  480;  Hoar  v. 
Wood,  3  Met.  193;  Ex  parte  Hteinman,  95 
Pa.  220,  40  Am.  Rep.  637;  State  Law  Ex- 
aminers V.  Hart,  104  Minn.  88,  17  L.R.A. 
(N.S.)  586,  116  N.  W.  212,  15  Ann.  Caa. 
197;  Austin's  Case,  6  Rawle,  204,  28  Am. 
Dec.  657;  Re  Eldridge,  82  N.  Y.  161,  37 
Am.  Rep.  558;  Elliott  v.  Boyles,  31  Pa.  65. 
Messrs.  Cvan  C.  Jones,  amicus  curiae, 
and  John  R.  Halsey,  Anthony  li.  Wil- 
liams, and  Bdwin  Shortz,  Sr.,  tor  appel- 
lee: 

The  court  has  power  to  suspend  an  attor- 
ney for  bfScial  misconduct  in  or  out  of 
court. 

Rush  V.  Cavenaugh,  2  Pa.  St.  187;  Ex 
parte  Steinman,  95  Pa.  220,  40  Am.  Rep. 
637;  Scouton*s  Appeal,  186  Pa.  270,  40 
Atl.  481 ;  Smith's  Appeal,  179  Pa.  14,  30  Atl. 
134;  Re  Graffius,  241  Pa.  223,  88  Atl.  429. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  June,  1914,  Henry  W.  Stouj»h,  a  citi- 
zen of  the  state  of  Illinois,  and  a  peripatet- 
ic evangelist,  conducted  a  series  of  larjjely 
attended    public    meetings    in    the    city    of 


448 


PENNSYLVANIA  SUPREME  COURT. 


Hazleton,  this  state.  In  the  course  of  his 
addresses  or  sermons  he  referred  to  four 
residents  of  the  city  in  terms  regarded  by 
them  as  slanderous,  and  each  one  of  them 
brought  an  action  against  him  in  the  court 
below.  In  March,  1916.  he  presented  his 
petitions  to  the  United  States  district  court 
for  the  middle  district  of  Pennsylvania, 
setting  forth  that,  from  prejudice  and  local 
influence  in  favor  of  each  of  the  plaintifTs 
in  said  actions,  and  adverse  to  him,  he 
would  not  be  able  to  obtain  justice  in  the 
court  below,  or  any  other  court  in  the  state 
to  which  he  might,  under  its  laws,  have  a 
right  to  remove  the  said  causes  of  action, 
on  account  of  said  prejudice  and  local  in- 
fluence; and  the  prayer  of  each  petition 
was  for  an  order  removing  the  cause  to 
which  it  referred  from  the  court  of  com- 
mon pleas  to  the  Federal  court.  These 
petitions  were  presented  under  the  provi- 
sions of  §  28  of  the  Judicial  Code  of  the 
United  States  (Act  March  3,  1911,  chap. 
231,  86  Stat,  at  L.  1094,  Comp.  Stat.  1916, 
§  1010),  which  are  in  part  as  follows: 

"Any  defendant,  being  such  citizen  of  an- 
other state,  may  remove  such  suit  into  the 
district  court  of  the  Unitetl  States  for  the 
proper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  ap- 
pear to  said  district  court  that  from  preju- 
dice or  local  influence  he  will  not  be  able 
to  obtain  justice  in  such  state  court." 

And  "at  any  time  before  the  trial  of  any 
suit  which  is  now  pending  in  any  district 
court,  or  may  hereafter  be  entered  there- 
in, and  which  haa  been  removed  to  said 
court  from  a  state  court  on  the  affidavit 
of  any  party  plaintiff  that  he  had  reason 
to  believe  and  did  believe  that,  from  preju- 
dice or  local  influence,  he  was  unable  to 
obtain  justice  in  said  state  courts  the  dis- 
trict court  shall,  on  application,  ...  ex- 
amine into  the  truth  of  said  affidavit  and 
che  grounds  thereof;  and,  unless  it  shall  ap- 
pear to  the  satisfaction  of  said  court  that 
said  party  will  not  be  able  to  obtain  justice 
in  said  state  court,  it  shall  cause  the  same 
to  be  remanded  thereto." 

Writs  of  certiorari  were  allowed  by  the 
United  States  district  court,  and  the  records 
of  the  four  actions  brought  against  Stough 
in  the  court  of  common  pleas  of  Luzerne 
county  were  removed  to  the  Federal  court. 
After  such  removal  and  before  trial  of  the 
causes,  counsel  for  three  of  the  plaintiffs 
moved  the  court  to  remand  them  to  the 
court  of  common  pleas.  Upon  argument 
of  these  motions  before  the  United  States 
district  court,  Paul  J.  Sherwood,  Esq.,  a 
member  of  the  Luzerne  county  bar,  who  had 
appeared  in  the  local  court  as  counsel  for 
St4>ugh,  was  alleged  to  have  said:  "Tlie 
five  judges  of  the  Luzerne  court  are  so  preju- 
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diced    that    Stough    could   not   get   a   fair 
trial  in  our  courts." 

This  alleged  statement  having  beet 
brought  to  the  attention  of  the  judges  of 
the  court  of  common  pleas  of  Luzerne 
County,  Evan  C.  Jones,  Esq.,  a  member  of 
the  bar  of  that  court,  was  appointed  amicu.^ 
curiae  to  make  investigation  and  report. 
He  reported  that,  upon  information  given 
him  by  three  reputable  persons,  worthy  of 
credence,  the  said  Sherwood,  who  appeared 
as  counsel  for  Stough  in  the  United 
States  court,  had  stated  on  March  27,  1916, 
during  the  argument  upon  the  motions  to 
remand,  before  Honorable  C.  B,  Witmer, 
judge  of  the  United  States  court,  in  sub- 
stance: "The  &ve  judges  of  the  Luzerne 
court  are  so  prejudiced  that  Stough  could 
not  get  a  fair  trial  in  our  courts." 

Thereupon  a  rule  was  granted  on  the  ap- 
pellant to  show  cause  why  he  should  not  be 
removed  from  his  office  of  attorney  for 
breach  of  fidelity  to  the  court  and  for  mis- 
behavior in  his  said  office.  An  answer  v^as 
filed  to  this  rule,  and  much  testimony  was 
taken  before  the  president  judge  of  the  fifty- 
sixth  judicial  district,  specially  presiding. 
After  a  patient  hearing  he  found  that  tlie 
appellant  had  used  the  language  upon  which 
the  rule  to  show  cause  was  granted,  and  ad- 
judged him  guilty  of  breach  of  fidelity  to 
the  court  and  of  misbehavior  in  his  office  of 
attornev.  This  was  followed  by  an  order 
suspending  him  from  such  office  for  a  period 
of  six  months.  From  that  order  there  has 
come  his  appeal. 

The  misconduct  diarged  against  the  ap- 
pellant, and  for  which  he  was  disciplined, 
was  not  for  contempt  of  the  court  below 
committed  in  another  court,  and  the  ques- 
tion before  us  is  not  as  to  jurisdiction  over 
alleged  contempt  there  committed.  He  was 
charged  and  found  guilty  of  a  breach  of 
fidelity  to  the  court  below,  and  of  mislie- 
havior  in  his  office  as  one  of  its  attorneys. 
If  he  was  guilty  of  either  or  both  of  tliese 
offenses,  it  had  undoubted  jurisdiction  of 
the  proceedings  instituted  against  him,  no 
matter  where  he  offended.  When  he  pre- 
sented himself  to  the  court  below  for  ad- 
mission to  the  bar,  he  made  solemn  oath, 
as  required  by  the  statute,  that  he  would 
behave  himself  in  hia  office  as  attorney  with- 
in it  with  all  due  fidelity  to  it.  This  obli- 
gation  was  upon  him  in  tlie  United  State^^ 
court  when  he  uttered  the  words  which  led 
to  the  charges  against  him.  He  was  there 
and  then  acting  aa  an  attorney  at  law,  in 
connection  with  proceedings  which  had  been 
instituted  in  the  court  of  common  pleas  of 
Luzerne  county,  and  in  which  he  had  ap- 
peared for  the  defendant;  and  the  correct 
conclusion  of  the  learned  judge  below  was 
that  it  was  impossible  to  sever  his  conduct 
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from  his  professioDal  relation  to  the  court 
In  which  the  suits  against  Stough  had  been 
brought.  "All  of  the  acts  of  respondent 
which  gave  rise  to  the  charges  against  him 
were  committed  in  conducting  his  legal 
bnsinesB  as  an  attorney.  .  .  .  From  the 
very  nature  of  his  office,  and  its  relation  to 
the  public  and  the  court,  a  lawyer  who 
enters  at  his  own  solicitation  by  the  front 
door  subjects  himself  to  ejection  by  the 
back  one,  if  he  does  not  'behave  himself 
well'"  (Smith's  Appeal,  170  Pa.  14,  36  Atl. 
134) ;  and  "no  question  can  be  made  of  the 
power  of  a  court  to  striiie  a  member  of  the 
bar  from  the  roll  for  official  misconduct  in 
or  out  of  court''  (£x  parte  Steinman,  95 
Pa.  220,  40  Am.  Rep.  637 ) .  "It  is  unimpor- 
tant  as  affecting  tlie  riglit  and  duty  of  the 
coart  in  the  premises  where  the  misconduct 
of  the  attorney  occurs."  Fell,  Oh.  J.,  in 
Re  Graffius,  241  Pa.  222,  88  Atl.  420.  "A 
state  court  may  therefore  disbar  one  of  its 
attorneys  for  misconduct  committed  in  a 
Fi'deral  court,  or  in  any  other  state." 
People  eK  rel.  Rogers  v.  Green,  ?>  Colo.  527, 
13  Pac.  614;  Thornton,  Attys.  §  770.  The 
jurisdiction  of  the  court  being  clear,  the 
only  question  for  consideration  now  is 
whether  what  was  charged  and  clearly 
proven  against  the  respondent  constituted 
a  breach  of  fidelity  to  it  and  misbehavior 
by  him  in  his  office  as  one  of  its  attorneys. 

By  §  2,  art.  3,  of  the  Constitution  of  the 
Vnited  States,  the  jurisdiction  of  the 
Federal  courts  is  extended  to  all  controver- 
sies in  law  and  equity  between  citizens  of 
different  states.  The  manifest  reason  for 
this  provision  was  apprehension  by  the 
framers  of  the  Constitution  thai  prejudice 
or  local  influence  might  operate  in  the 
courts  of  one  state  against  a  citizen  of  an- 
other, and  its  purpose  is  to  secure  for  con- 
troversies between  citizens  of  different 
states  a  tribunal  independent  of  local  in- 
flaenees  and  surroundings,  whether  the  ques- 
tions for  the  determination  are  of  fact  or 
law.  In  pursuance  of  it  the  Act  of  Congress 
of  March  3,  1011,  was  passed,  providing 
that  a  defendant  in  a  suit  in  a  state  court 
may  remove  it  to  the  proper  Federal  court 
at  any  time  before  the  trial  thereof,  if  it 
shall  appear  to  said  court  that  he  will  not, 
from  prejudice  and  local  influence,  be  able 
to  obtain  justice  in  the  state  court. 

The  right  of  removal  to  a  Federal  court, 
on  the  ground  of  local  prejudice,  is  not 
confined  to  prejudices  which  may  affect  a 
jury,  but  extends  to  those  which  may  in- 
fluence a  judge.  Detroit  v.  Detroit  City  R. 
Co.  (CO.)  54  Fed.  1;  Ellison  v.  Louisville 
&  N.  R.  Co.  50  C.  C.  A.  630,  112  Fed.  805. 
The  learned  judge  below  correctly  said: 
**The  single  issue  in  this  case  is  whether 


the  respondent  made  use  of  eertain  words 
in  his  argument  in  the  district  court." 

If  be  was  to  be  adjudged  guilty  of  mis- 
behavior in  his  office  as  an  attorney,  it  was 
because  he  there  used  those  words.  How- 
ever unseemingly  his  conduct  may  have 
been  in  and  out  of  court  in  connecticm  with 
his  answer  to  the  rule  taken  upon  him,  the 
sole  questions  before  the  court  were:  "Did 
he  iwe,  in  the  Federal  court,  the  words 
charged  against  him,  and,  if  he  did,  was 
his  utterance  of  them  misbehavior  in  his 
office  as  an  attorney?" 

Nothing  else  was  to  be  considered  by  the 
court  below,  and  there  is  nothing  else  for 
our  consideration.  It  found,  upon  all  suf- 
ficient evidence,  that  the  appellant  had,  on 
March  27,  1916,  said  in  the  district  court 
of  the  United  States  at  Scranton:  "The 
Ave  judges  of  the  Luzerne  court  are  so 
prejudiced  that  Stough  could  not  get  a 
fair   trial   in   our  courts." 

\\>re  these  words  under  the  circumstan- 
ces, privileged?  If  they  were,  the  appel- 
Isnt  was  not  technicaUv  guiltv  of  mlsbe- 
havior  in  his  office  as  an  attornev.    His  bad 

ft. 

taste  in  using  them  is  not  the  question  in 
the  case  His  professional  brethren  may 
justly  regard  him  guilty  of  that  offense,  but 
his  loss  of  their  respect  is  the  only  penalty 
for  it,  if  the  language  used  was  privileged 
under  the  law. 

Tlie  test  of  the  appellant's  privilege  is 
not  whether  the  words  spoken  were  true, 
but  whether  they  were  spoken  in  the  course 
of  a  judicial  proceeding  and  were  r^evant  or 
pertinent  to  the  subject  or  cause  of  the  in- 
quiry. Hora  V.  Wood,  3  Met.  193.  The  right 
of  Stough  to  remove  to  the  United  States 
courts  the  suits  brought  against  him  in  the 
common  pleas  of  Luzerne  county  was  pure- 
ly statutory,  and  the  condition  of  the  'act 
of  Congress  upon  which  he  could  remove 
them  was  that  he  should  make  it  appear  to 
the  Federal  court  that,  from  prejudice  and 
local  influence,  he  would  not  be  able  to 
obtain  justice  in  the  state  court.  In  his 
petitions  to  the  United  States  court  asking 
for  the  removal  of  the  suits  to  it,  he  averred 
that,  from  prejudice  and  local  influence  in 
favor  of  the  plaintiffs  and  adverse  to  him, 
he  would  not  be  able  to  obtain  justice  in  the 
courts  of  Lueerne  county,  or  in  any  other 
state  court  to  which  he  might,  under  the 
laws  of  tlie  state,  have  a  right  to  remove 
the  same,  on  account  of  such  prejudice  or 
local  influence.  This  petition  was  support- 
ed bv  two  affidavits,  and  the  suits  were  re- 
moved  to  the  Federal  court.  Subsequently 
the  respective  plaintiffs  moved  to  remand 
them  to  the  state  court,  and,  in  opposition 
to  this,  affidavits  of  residents  of  Luzerne 
county  were  filed,  with  the  court's  permis* 
sion,  charging  such  prejudice  and  local  in* 
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fluenoe  against  the  defendant  as  would 
make  it  impossible  for  him  to  obtain  justice 
in  the  state  court;  and  these  affidavits,  in 
effect,  charged  that  the  prejudice  or  local 
influence  extended  to  the  judges  of  the  court 
of  common  pleas.  This  was  the  situation  in 
the  Federal  court  when  the  appellant  used 
the  language  for  which  the  court  below 
found  him  guilty  of  misbehavior  in  his 
office  as  an  attorney.  As  already  stated, 
prejudice  and  local  influence,  within  the 
contemplation  of  the  act  of  Congress,  are 
such  as  affect  judges  as  well  as  jurors,  and 
we  are  therefore  constrained  to  hold  that, 
in  view  of  the  averment  in  the  petition  to 
remove  the  suits  tA  the  Federal  court,  and 
of  what  appeared  in  the  affidavits  filed  in 
opposition  to  the  motions  to  remand  them, 
the  appellant  was  privileged  in  saying 
what  he  did  in  resisting  the  effort  to  have 
the  suits  against  his  client  remanded.     He 


was  charging,  with  affidavits  apparently 
supporting  him,  what  the  act  of  Congresa 
required  his  client  to  show,  if  the  suita  were 
to  remain  in  the  United  States  court. 
What  lie  said  was  spoken  in  the  course  of  a 
judicial  proceeding,  and  was  relevant  and 
pertinent  to  the  subject  or  cause  of  the  in- 
quiry. The  rule  taken  against  him  was 
for  certain  language  used  by  him  in  the 
Federal  court,  and  for  nothing  else,  and,. 
on  his  appeal  from  the  order  suspending 
him  from  his  office  as  an  attorney,  we  must 
confine  ourselves  to  it.  Being  of  the  opin- 
ion, for  the  reason  just  g^ven,  that  the  ap- 
pellant was  within  his  privilege  in  making 
a  disrespectful  criticism  of  the  learned  and 
upright  court  below,  the  order  from  which 
he  has  appealed  must  be  reversed. 

Decree  reversed,  the  costs  below  and  on 
this  appeal  to  be  paid  by  the  county  of  Lu- 
zerne. 


AnnotatiiHi — ^hnpatation  by  attorney,  in  course  of  legal  proceedings  of 
prejudice  to  court  or  judge  as  ground  for  disbarment  or  auspensioii. 


Generally^  as  to  what  constitutes 
ground  for  disbarment  or  suspension,  see 
L.R.A.  Indexes,  under  the  title  "Attor- 
neys." As  to  what  constitutes  contempt 
of  court,  see  title  "Contempt." 

There  have  been  but  few  reported  cases 
where  proceedings  to  disbar  or  suspend 
an  attorney  have  been  based  alone  on  an 
imputation  of  prejudice  to  the  court  or 
judge.  In  many  cases  the  statement  of 
facts  shows  that  such  an  imputation  was 
included  in  the  charges  made  against  the 
attorney,  but  the  actual  charge  relied 
upon,  and  upon  which  the  decision 
turned,  was  of  more  serious  import;  e. 
g.,  a  charge  of  corruption  or  attempt  to 
influence  the  courts  by  threats,  coercion, 
or  intimidation.  No  case  on  all  fours 
with  Re  Sherwood,  ante,  447,  has  been 
found,  but  there  is  substantial  support 
for  the  decision. 

Thus,  it  was  held  in  Adams  v.  Gardner 
(1917)  176  Ky.  252,  195  S.  W.  412,  that 
it  is  not  contempt  of  court  to  state,  in  an 
affidavit  seeking  to  depose  a  judge  for 
bias,  facts  tending  to  sustain  a  charge 
that  he  had  made  certain  promises  and 
alliances  with  the  opposite  side  which 
would  prevent  an  impartial  decision, 
where  such  facts  are  pertinent  to  the 
ease  and  such  as  should  prev^it  him 
from  presiding. 

So. a  statement  by  an  attorney  in  a 
letter  to  his  client  discussing  the  fitness 
of  the  judge  before  whom  a  case  would 
be  tried,  that  he  "was  partial  in  his  ju- 
dicial action  in  said  suit,  and  warped 
the  law  for  personal  and  friendly  con- 
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siderations  in  said  suit,"  was  held  in  Ez 
parte  Cole  (1879)  1  McCrary,  405,  Fed. 
Cas.  No.  2973,  to  be  insufficient  to  sub* 
ject  the  attorney  to  disbarment.  The 
court  stated  that  "it  is  both  the  right 
and  the  duty  of  the  counsel  to  take  into 
his  consideration  the  question  of  the  ex- 
istence of  such  a  state  of  mind  in  the 
judge,  and  to  confer  freely  with  his  cli- 
ent on  the  subject.  And  this  may  and 
often  must  be  done,  if  done  at  all,  by 
letter.  There  is  no  allegation  in  any  part 
of  this  information  that  respondent  ever 
expected  or  desired  that  these  letters 
would  be  made  public,  or  would  reach 
the  ear  of  Judge  Dillon  so  as  to  wound 
his  feelings.  There  is  every  reason,  in 
the  nature  of  the  case,  to  believe  that 
this  was  the  last  thiner  the  respondent 
would  have  wished.  There  was,  there- 
fore, no  intentional  offense  against  the 
judge  or  against  decorum.  It  is  said 
that  the  statement  was  false.  I  have  no 
doubt  it  was  erroneous;  it  can  hardly  be 
supposed  that  eounsel  as  deeply  inter- 
ested in  his  case  as  these  letters  shoir 
respondent  to  have  been  will  pass  a 
very  impartial  judgment  on  the  partial- 
ity  of  the  judge  who  decides  against  him. 
Still  he  was  entitled  to  form  a  judgment 
and  cx)mmunicate  it  to  his  client,  and  its 
truth  or  falsehood  cannot  be  inquired  into 
i  here.  That  is  one  of  the  classes  of  com- 
munications between  attorney  and  client 
which  the  patrons  of  the  law  should  and 
must  protect,  for  any  other  rule  would 
work  a  restriction  in  the  freedom  of  in- 
tercourse between  them  more  injurious  to 
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the  sound  administration  of  jnstice  than 
the  effects  of  any  mistaken  opinion  or 
even  false  misrepresentation  of  the  at- 
torney.    This  paragraph  is  not,  in  my 


opinion,  sufficient,  if  all  it  states  is  true, 
to  authorize  action  by  the  court  against 
the  respondent/'  J.  H.  B. 
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CHICKAilAUGA  TRUST  COMPANY,  Plff. 
in  Certiorari, 

V. 

WILLIAM  A.  LONAS  et  a1. 

(—  Tenn.  — -,  201  S.  W.  777.) 

Judgment  —  collateral  attack  —  parti- 
tion between  life  tenant  and  remain- 
derman. 

1.  A  decree  partitioning  a  tract  of  real 
estate  between  life  tenant  and  remainder- 
man, by  setting  off  a  portion  to  the  life  ten- 
ant abflolutely,  may  be  attacked  collaterally 
b}'  the  remainderman  in  a  proceeding  to 
foreclose  a  mortgage  on  the  property  exe- 
cuted by  the  life  tenant. 

For  other  cases,  see  Judgment,  II.  c,  1,  in 
Dig.  1-52  N,  S. 

Mortgage  —  life  estate  •—  foreclosure. 

2.  A  mortgage  of  real  estate  by  a  life  ten- 
ant may  be  foreclosed  against  his  interest 
in  the  property. 

For  other  e^tses,  see  Life  Tenamts,  in  Dig, 
i-52  A'.  8. 

(March  9,  1918.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  decree  reversing  a 
decree  of  the  Chancery  Court  for  Grainger 
County  in  favor  of  plaintiff  in  a  suit  to  fore- 
cloae  a  trust  deed.     Modified  and  affirmed. 

The  facts  are  stated  in  tlie  opinion. 

Messrs.  Sixer,  Chambliss,  &  Cbam- 
bitss,  for  plaintiff  in  certiorari: 

The  complainant  trust  company  was  an 
innocent  purchaser  ol  the  land  to  the  ex- 
tent of  the  money  loaned  by  it>  and  there- 
lore  its  title  was  not  affected  by  the  subse- 
quent reversal  of  the  decree  on  which  its 
title  was  based. 

Behm  v.  White,  108  Tenn.  392,  67  S;  W. 
810;  Winchester  v.  Winchester,  1  Head, 
460;  Lewis  v.  Baker,  1  Head,  385;  Travis 
V.  Sitz,  13d  Tenn.  156,  L.R.A.1917A,  671, 
185  S.  W.  1075. 

A  decree  devesting  and  vesting  title  has 
All  the  effect  of  a  conveyance  executed  in 
<iue  form  of  law. 

Wilkins  v.  McCorkle,  112  Tenn.  688,  80 
S.  W,  834. 

Tiie  chancery  court  has  both  common-law 
and  statutory  jurisdiction  of  actions  for  the 
partition  of  lands. 

30  Cyc.  170,  171. 

Xote.  —  As  to  partition  between  life  ten- 
ant and  remainderman,  see  annotation  fol- 
lowing this  case,  post,  454. 
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Lonas  and  wife  claimed  the  right  to  par- 
tition the  lands  in  which  they  and  their 
children  were  jointly  interested,  and  wheth- 
er they  were  right  or  wrong  in  their  con- 
tention, they  were  entitled  to  present  it 
to  the  court  and  obtain  an  adjudication 
thereon. 

6  R.  C.  L.  §  272,  pp.  285,  286;  Chamber? 
V.  Baltimore  &  0.  R.  Co.  207  U.  S.  142,  148, 
52  L.  ed.  143,  146,  28  Sup.  Ct.  Rep.  34; 
Ward  V.  Maryland,  12  Wall.  418-430,  20  L. 
ed.  449-452;  Cofrode  v.  Gartner,  79  Mich. 
332,  7  L.R.A.  511,  44  N.  W^.  623. 

Wherever  a  court  of  chancery  has  juris- 
diction of  the  subject-matter  in  litigation, 
and  has  jurisdiction  of  the  parties,  as  to 
third  persons  its  proceedings  cannot  be 
held  to  be  void,  and  in  this  it  is  not  ma- 
terial whether  the  jurisdiction  is  inhereni 
or  statutory. 

Wilson  V.  Schaefer,  107  Tenn.  300,  64  S 
W.  208;  15  R.  C.  L.  859-861;  11  Cyc.  669; 
O'Brien  v.  People,  216  lU.  354,  108  Am.  St 
Rep,  219,  75  K  E.  108,  3  Ann.  Cas.  966; 
People  ex  rel.  Davis  v.  Sturtevant,  9  N 
Y.  263,  59  Am.  Dec.  536;  Rhode  Island  v. 
Massachusetts,  12  Pet.  667,  718,  9  L.  ed. 
1237,  1258;  Arndt  v.  Griggs,  134  U.  S.  310, 
319,  320,  33  L.  ed.  918,  919,  10  Sup.  Ct. 
Rep.  557. 

Messrs.  Frank  Park,  Jr.,  and  John  R. 
King  for  defendants  in  certiorari. 

Williams,  J.,  delivered  tlie  opinion  of 
the  court: 

The  bill  of  complaint  is  one  seeking  tlje 
foreclosure  of  a  trust  deed  executed  by  Wil- 
liam A.  Lonas  and  wife,  which  conveyed  a 
tract  of  400  acres  of  land,  to  secure  the 
payment  of  a  note  for  $8,000  and  interest 
due  to  complainant  trust  company.  The 
minor  children  of  Lonas  and  wife  w^e 
joined  as  defendants  in  order  to.  the  ascer- 
tainment of  the  rights  of  complaiaant  and 
these  miaors,  respectively,  in  the  land,  and 
to  an  adjudication  that  minors  bad  no  in- 
terest therein. 

The  land  covered  by  the  trust  deed  and 
another  tract  had  been  conveyed  to  Lonas 
and  wile  for  their  joint  lives  and  to  the 
survivor  of  them  for  life,  with  remainder 
to  their  children,  the  minor  defendants. 

Lonas  had  become  involved  financially, 
and  he  and  his  wife  had  previously  mort* 
gaged  their  interests  in  both  of  the  tracts, 
and  the  mortgagees  were  threatening  to 
foreclose.    In  this  attitude  of  affairs,  Lonas 
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applied  to  complainant  for  a  loan,  offering 
his  and  bia  wife's  interests  in  both  tracts 
as  Becurity.  On  learning  that  their  inter- 
ests were  merely  estates  for  life,  the  trust 
company  declined  to  grant  the  loan.  It 
was  then  asked  whether  an  application  for 
a  loan  would  be  considered  if  proceedings 
in  court  were  had  for  a  partition  of  all  the 
lands  between  Lonas  and  his  wife  as  life 
tenants  and  their  children  as  remainder- 
men, thus  procuring  the  setting  off  to  the 
applicants  of  a  portion  of  the  land  in  fee 
simple,  same  then  to  be  subjected  to  a 
mortgage  or  trust  deed  in  favor  of  the 
trust  company.  Assurance  was  given  that 
the  loan  would  be  made  if  this  result  could 
be  accomplished. 

Lonas  and  wife  thereupon  filed  a  bill  in 
chancery  against  their  children,  praying 
that  the  relative  value  of  their  interests  in 
the  land  as  life  tenants  be  ascertained,  and 
that  a  partition  be  decreed  as  above  out- 
lined. By  allegations  in  that  bill  it  was 
souglit  to  show  that  such  a  partition  would 
be  to  the  advantage  of  the  minors,  but  no 
decree  was  sought  to  sell  the  minor's  re- 
mainder estate  for  reinvestment. 

That  cause  was  prosecuted  to  a  decree 
such  as  Lonas  and  wife  sought,  under  which 
tliey  were  assigned  400  aeres  out  of  a  total 
of  660  acres  of  the  lands,  their  children 
taking  the  balance.  The  record  of  that  pro- 
ceeeding  was  exhibited  to  the  trust  com- 
pany, and  it  proceeded  to  lend  the  $8,000 
on  the  security  of  the  lands  which  had  been 
thus  assigned  in  partition  to  Lonas  and 
wife. 

After  the  loan  was  made,  the  minor  de- 
fendants in  the  partition  proceeding  prose- 
cuted a  writ  of  error  from  the  partition 
decree  to  the  appellate  court,  and  with  suc- 
cess. The  decree  for  partition  was  reversed 
by  the  court  of  civil  appeals,  the  decree  be- 
ing affirmed  by  this  court  on  the  ground 
that  the  chancery  court  was  without  power 
to  partition  in  severalty  and  in  kind  the 
lands  as  between  the  father  and  mother  us 
tenants  for  life  and  their  children  as  re- 
maindermen. 

Lonas  made  default  in  the  payment  of  the 
trust  debt,  and  the  present  suit  was  brought, 
as  above  stated,  to  bring  to  foreclosure  the 
trust  deed.  The  minors  were  made  defend- 
ants in  an  effort  to  have  the  validity  of  the 
decree  in  the  partition  case  declared  as 
against  them,  and  to  have  the  400  acres 
covered  by  the.  trust  deed  sold  in  bar  of  any 
claim  of  the  minors. 

The  chancellor  decreed  in  favor  of  the 
trust  company,  but  on  appeal  the  court  of 
civil  appeals  reversed  that  decree;  and  the 
trust  company  has  brought  the  cause  before 
this  court  bv  the  writ  of  certiorari. 

For  the  complainant  it  is  advanced  that ' 


the  loan  was  made  by  it  on  the  strength  of 
the  title  acquired  by  Lonas  and  wife  under 
the  proceedings  and  decree  in  the  partition 
cause,  and  on  faith  that  they  were  regular 
and  valid,  and  without  knowledge  or  sus- 
picion that  the  minors  would  prosecute  a 
writ  of  error  to  any  appellate  court  for  re- 
view and  reversal.  Complainant  relies  upon 
Thompson's  Shannon's  Code,  §  4022,  as  con- 
strued in  Behrn  v.  White,  108  Tenn.  392, 
67  S.  W.  810,  as  constituting  it  an  innocent 
purchaser  of  the  400-acre  tract  to  the  e.x- 
tent  of  its  loan,  as  against  the  minors,  not- 
withstanding the  subsequent  reversal  of  the 
decree  which  purported  to  vest  title  in  Lonas 
and  wife  and  devested  it  out  of  their  minor 
children.  That  section  of  the  Code  is  as 
follows:  "If  the  judgment  or  decree  below 
has  been  executed  by  a  sale  of  property, 
either  real  or  personal,  before  the  writ  of 
error  is  obtained  and  supersedeas  granted, 
the  right,  title,  and  interest  of  any  pur- 
chaser, previously  acquired  under  the  judg- 
ment or  decree,  shall  not  be  disturbed  or 
affected  by  the  reversal  of  such  decree." 

Without  deciding,  because  not  discussed 
by  counsel,  the  question  whether  a  decree 
for  partition  in  kind  may  ever  be  deemed  a 
decree  ''executed  by  a  sale  of  property"  so 
as  to  protect  one  standing  in  the  plight  of 
the  trust  company,  we  pass  to  a  considera- 
tion of  the  point  discussed  in  the  courts 
below  and  on  the  briefs  of  counsel  in  this 
court:  Is  the  partition  decree  so  far  void 
as  that  complainant  is  not  protected  by 
the  statute  quoted,  or  was  it  competent  for 
the  minors  to  attack  that  decree  collaterally, 
or  otherwise  than  in  appellate  review? 

If  the  partition  proceeding  under  which 
the  trust  company  claims,  and  the  decree 
therein,  are  void  on  their  face,  it  cannot 
hold  as  one  protected  by  the  above-quoted 
Code  provision.  Isham  v.  Sienknecht,  — 
Tenn.  — -,  59  S.  W.  779,  783. 

The  court  of  civil  appeals  was  divided 
upon  the  question  of  the  nullity  of  the  de- 
cree, three  of  the  judges  holding  it  to  be 
void  and  two  dissenting  and  holding  to  the 
chancellor's  view. 

We  are  of  opinion  that  the  majority  mem- 
bers of  that  court  were  right  in  the  ruling 
they  made  on  this  interesting  question. 

It  is  not  within  the  power  of  any  court  in 
this  state,  whether  of  law  or  equity,  to  en- 
force a  partition  as  between  the  owners  of  a 
life  estate  and  the  owners  in  remainder. 
Our  statutes  do  not  contemplate  power  in 
a  court  to  entertain  a  bill  of  a  life  tenant 
of  the  whole  premises  against  those  entitled 
in  remainder,  to  have  the  life  estate  valued, 
that  valuation  to  be  made  a  basis  for  such 
partition.  It  had  been  so  decided  by  this 
court  before  the  partition  proceeding  was 
launched  by  Lonas  and  wife,  in  the  cases  of 
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Holt  V.  Hamlin,  120  Tenn.  496,  111  S.  W. 
241,  and  McCounell  v.  Bell,  121  Tenu.  19S, 
130  Am.  St,  Rep.  770,  114  S.  W.  203. 

It  is  urged  by  the  complainant  that  the 
decree  caunot  be  void  because  the  chancery 
court  iiad  jurisdiction  over  the  subject-mat- 
ter of  suits  for  partition,  to  which  class  of 
actions  it  is  said  this  suit  belongs,  and  also 
jurisdiction  of  the  persons  of  those  who 
contend  for  the  nullity  of  the  decree. 

While  the  rule  is  often  broadly  stated 
to  be  that  a  decree  cannot  be  questioned  col- 
laterally where  the  court  had  jurisdiction 
over  the  parties  and  the  subject-matter,  th<> 
implication  in  such  case  necessarily  is  that 
the  court  proceeded  in  the  exercise  of  a 
jurisdiction  with  which  it  was  clothed  to 
render  judgment  on  the  case  stated  or  ap- 
pearing by  implication  in  the  pleadings,  and 
on  facts  found  or  assumed  in  the  decree. 

In  Isham  v.  Sienknecht,  supra,  af&rmcd 
by  this  court,  it  was  said  in  an  opinion  by 
the  present  chief  justice  of  this  court,  speak- 
ing of  a  decree  for  the  sale  of  land:  "A 
grave  misconception  may  be  conveyed,  and 
no  doubt  is  often  conveyed,  by  the  bald 
statement  that  the  sale  is  good  if  the  court 
has  jurisdietion  of  the  subject-matter  and 
of  the  parties.  There  is  an  ambiguity  con- 
cealed in  the  word  'jurisdiction.'  .  .  . 
We  should  therefore  define  'jurisdiction'  as 
follows:  It  is  power  and  authority  con- 
stitutionally conferred  upon  (or  constitu- 
tionally recognized  as  existing  in)  a  court 
or  judge  to  pronounce  the  sentence  of  law, 
or  to  award  the  remedies  provided  by  law 
upon  a  state  of  facts  proved  or  admitted, 
referred  to  the  tribunal  for  decision,  and 
authorized  by  law  to  be  the  subject  of  in- 
vestigation or  action  by  that  tribunal,  and 
in  favor  of  or  against  persons  (or  res)  who 
present  themselves,  or.  who  are  brought 
before  the  court  in  some  manner  sanctioned 
by  law," 

It  was  there  held  that  a  court  cannot 
validly  adjudicate  upon  a  subject-matte^ 
which  does  not  fall  within  its  province  as 
defined  and  limited  by  law;  and  a  decree 
for  sale  of  land  in  a  court  of  chancery  with- 
out allegation  of  a  nulla  bona  return  was, 
on  the  facts  of  that  case,  held  to  be  void, 
citing  Turley  v.  Taylor,  3  Lea,  171.  And 
see  Campbell  v.  Bryant,  2  Shannon  Gas. 
146;  Starkey  v.  Hammer,  1  Baxt.  438. 

Tlie  principle  is  thus  expressed  in  15  R. 
C.  L.  p.  853:  "While  it  is  well  settled  that 
a  judp:ment  cannot  be  questioned  collaterally 
for  an  error  committed  in  the  exercise  of 
jurisdiction,  the  rule  is  equally  well  estab- 
lished that  a  judgment  may  be  at^^acked  in 
a  collateral  proceeding  for  error  in  assum- 
ing jurisdiction.  Even  where  a  court  has 
jurisdiction  over  the  parties  and  the  sub- 
ject-matter, yet  if  it  makes  a  decree  which 


is  not  within  the  powers  granted  to  it  by 
the  law  of  its  organization,  its  decree  is 
void.  Thus,  a  judgment  may  be  collaterally 
attacked  where  the  court  had  jurisdiction 
of  the  parties  and  subject-matter  of  the  ac- 
tion, but  did  not  have  jurisdiction  of  the 
question  which  the  'judgment  assumed  to 
determine,  or  power  to  grant  the  particular 
relief  which  it  assumes  to  afford  to  the 
litigants.  .  .  .  One  form  of  usurpa- 
tion of  power  on  the  part  of  a  court  in  ren- 
dering a  judgment  is  where  it  attempts  to 
disregard  limitations  prescribed  by  law  re- 
stricting its  jurisdiction.  .  .  .  Where  ii 
court  is  authorized  by  statute  to  entertain 
jurisdiction  in  a  particular  case  only,  and 
it  undertakes  to  exercise  the  power  and 
jurisdiction  conferred  in  a  case  to  which  the 
statute  has  no  application,  in  so  doing  it 
will  not  acquire  jurisdiction,  and  its  judg- 
ment will  be  a  nullity  and  subject  to  col- 
lateral attack." 

This  doctrine  has  been  oftenest  announced 
and  illustrated  by  the  Supreme  Court  of  the 
United  States.  Bigelow  v.  Forrest,  9  Wall. 
330,  19  L.  ed.  696,  was  an  action  of  eject- 
ment. Bigelow,  who  was  defendant,  relied 
for  title  in  fee  simple  on  a  decree  rendered 
in  a  proceeding  for  the  confiscation  of  the 
premises  under  Act  of  Congress  of  July  17, 
1862  (chap.  195,  12  Stat,  at  L.  589,  Comp. 
Stat.  1916,  §  10,166),  which  provided  for 
the  condemnation  of  the  interest  of  the 
person  accused,  which  in  that  case  was  but 
an  estate  for  life.  Referring  to  this  decree 
aft  one  that  would  be  in  excess  of  the 
court's  powers,  and  therefore  void,  it  was 
said:  "Doubtless  a  decree  of  a  court  hav- 
ing jurisdiction  to  make  the  decree  cannot 
be  impeached  collaterally ;  but  under  the  act 
of  Congress  the  district  court  had  no  power 
to  order  a  sale  which  should  confer  upon  the 
purchaser  rights  outlasting  the  life  of 
French  Forrest." 

The  decision  was  followed  in  Day  v.  Micou, 
18  Wail.  156,  21  L.  ed.  860,  where  it  was 
said  that  nothing  more  than  a  condemna- 
tion of  the  life  estate  owned  by  the  person 
proceeded  against  was  "within  the  jurisdic- 
tion or  judicial  power  of  the  district  court." 

In  the  later  ease  of  £x  parte  Lange,  18 
Wall.  163,  21  L.  ed.  872,  Air.  Justice  Miller, 
citing  these  two  decisions,  elaborated  on 
their  principle,  and  explained  why  the  dis- 
trict court  could  not  bind  beyond  its  power 
to  act:  "But  why  could  it  not?  Not  be- 
cause it  wanted  jurisdiction  of  the  property 
or  of  the  offense,  or  to  render  a  judgment 
of  confiscation,  but  because  in  the  very  act 
of  rendering  a  judgment  of  confiscation  it 
condemned  more  than  it  had  authority  i/o 
condemn.  In  other  words,  .  .  .  where 
i  it  had  full  jurisdiction  to  render  one  kind 
I  of  judgment  operative  upon  the  same  prop* 
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erty»  it  rendered  one  which  included  that 
which  it  had  a  right  to  render  and  some- 
thing more,  and  this  excess  was  held  sim- 
ply void.'* 

In  United  States  use  of  Wilson  v.  Walker, 
109  U.  S.  258,  27  L.  ed.  927,  3  Sup.  Ct.  Rep. 
277,  it  was  said:  ''Iri  this  case  the  statute 
gave  the  court  power,  on  the  removal  of  an 
executor  or  administrator,  to  order  the 
assets  of  the  decedent  which  might  remain 
unadministered  to  be  delivered  to  the  admin- 
istrator de  bonis  non.  The  court  made  an 
order  directing  the  delivery  of  the  proceeds 
of  administered  assets.  This  was  beyond  the 
power  conferred  by  the  statute,  and  not 
within  the  jurisdiction  of  the  court.  The 
order  was  therefore  void." 

In  Seamster  v.  Blackstock,  83  Va.  235,  5 
Am.  St.  Rep.  264,  2  S.  E.  36,  it  appeared 
that  by  statute  the  county  court  was 
prohibited  from  decreeing  a  sale  of  land  for 
partition  when  the  interest  of  any  party 
exceeded  in  value  the  sum  of  $3,000.  A 
decree  for  sale  in  such  a  case  was  pro- 
nounced void,  on  the  authority  of  Ex  parte 
Lange,  supra,  the  record  affirmatively  show- 
ing that  the  interest  of  each  party  exceeded 
in  value  said  sum. 

See  also  Windsor  v.  McVeigh,  93  U.  S. 
274,  23  L.  ed.  914;  Ritchie  v.  Sayers  (C.  C.) 
100  Fed.  620;  Wall  v.  Wall,  123  Pa.  545,  10 
Am.  St.  Rep.  549,  16  Atl.  598;  Risley  v.  Phe- 
nix  Bank,  83  N.  Y.  318,  38  Am.  Rep.  421. 


This  does  not  contravene  another  princi- 
ple, that  a  decree  of  a  court  proceeding  with- 
in its  jurisdiction  is  beyond  collateral  attack 
even  though  it  decided  erroneously.  A  de- 
cree cannot  be  so  impeached  by  showing  that 
the  court  manifestly  proceeded  upon  un- 
doubtedly erroneous  principles,  not  affecting 
jurisdiction,  in  reaching  its  conclusions. 

The  doctrine  enforced  in  the  instant  case 
is  not  merely  a  salutory  one,  but  one  essen- 
tial to  the  keeping  of  a  tribunal  in  bounds 
I  set  for  its  functioning.  The  lack  of  juris- 
diction in  the  partition  suit  appears,  as  it 
must  under  the  rule  in  this  state,  from  the 
face  of  the  record  itself.  Wilkins  v. 
McCorkle,  112  Tenn.  688,  708,  80  S.  W.  834, 
and  cases  cited. 

The  ruling  of  the  court  of  civil  appeals 
on  this  main  question  is  therefore  approved; 
but  it  appears  that  that  court,  by  inadvert- 
ence we  assume,  dismissed  the  bill  outright, 
whereas  clearly  the  trust  company  was  enti- 
tled to  a  decree  of  foreclosure  against  the 
life  tenants,  Lonas  and  wife,  in  respect  of 
their  estates  in  the  lands  described  in  the 
trust  deed.  The  trust  company's  assignment 
of  error  on  that  point  is  sustained. 

A  decree  will  pass  modifying  the  decree  of 
the  Court  of  Civil  Appeals  in  that  respect, 
affirming  it  in  other  respects,  and  remanding 
the  cause  for  further  and  consistent  proceed- 
ings. 


Annotatioii — Partitkm  between  life  tenant  and  remainderman. 


The  present  annotation  is  confined  to 
cases  involving  questions  ^s  to  the  right 
of  life  tenants  and  remaindermen  to 
compel  partition  as  against  each  other, 
and  does  not  include  a  discussion  of  the 
question  whether  or  not  life  tenants  may 
have  partition  among  themselves,  or  of 
the  like  question  which  often  arises 
among  remaindermen.  A  treatment  of 
the  latter  question  will  be  found  in  the 
note  in  28  L.R.A.(N.S.)  125,  as  to  right 
to  partition  among  remaindermen  pend- 
ing life  estate.  However,  some  cases 
which  might  be  regarded  as  also  falling 
within  the  scope  of  the  excluded  ques- 
tions have  been  treated  herein,  because 
of  the  fact  that  they  also  involved  a  de- 
termination of  rights  as  between  tenants 
for  life  and  remaindermen. 

At  common  law  none  but  coparceners 
were  compellable  to  make  partition*  so 
it  is  clear  that  neither  a  life  tenant  nor 
a  remainderman  could  compel  a  partition 
as  between  themselves,  but  bv  an  early 
English  statute  (31  Hen.  VIIL  chap.  1) 
the  writ  de  partitione  facienda  was  ex- 
tended to  joint  tenants  and  tenants  in 
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common  of  estates  of  inheritance  in  their 
own  right  or  in  the  right  of  their 
wives,  and  by  a  later  statute  (32  Hen. 
VIII.  chap.  2)  the  like  remedy  by 
writ  was  given  to  joint  tenants  and 
tenants  in  common  for  life  or  years, 
or  to  tenants  one  of  whom  had  an 
estate  for  life  and  the  other  of  inherit- 
ance or  freehold,  provided,  however,  that 
no  partition  should  be  prejudicial  to  any 
person  or  persons  other  than  parties  to 
the  proceedings.  These  statutes,  com- 
monly called  the  Statutes  of  Uses,  have 
been  adopted  either  by  express  legisla- 
tion or  by  judicial  recognition  as  the  so- 
called  common  law  of  many  of  the 
American  states.  And  many  states  have 
adopted  statutes  which  are  practically 
re-enactments  of  these  English  statutes. 
However,  in  more  recent  years  man3' 
jurisdictions  have  adopted  much  more 
comprehensive  statutes,  some  of  which 
expressly  govern  the  question  under  con- 
sideration. The  question  then  is.  Have 
the  statutes  so  extended  the  right  to  par- 
tition that  it  may  be  had  as  bet\(^een  life 
tenants  and  remaindermen? 
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Under  the  Statutes  of  Hen.  VIII., 
which,  as  before  stated,  have  been  prac^ 
ticaily  re*enaoted  in  some  jurisdietions 
4ind  adopted  in  others  as  the  eommon-law 
rule,  uid  which  extend  the  right  to  par- 
tition to  persons  holding  lands  as  joint 
tenants  or  tenants  in  common,  many 
questions  have  arisen  as  between  life 
tenants  and  remaindermen,  resulting  in 
8ome  conflict  of  authority  with  the  de- 
cided weight  to  the  effect  that  such  an 
action  cannot  be  maintained  unless  the 
complainants,  in  addition  to  having  an  in- 
terest as  life  tenants  or  as  remainder- 
men, also  own  another  interest  which  in 
reality  makes  them  joint  tenants  or  ten- 
ants in  common  with  the  adverse  parties. 
The  conclusions  are  largely  the  restdt  of 
the  application  of  the  principle  that  an 
action  of  partition  is  in  its  nature  both 
possessory  and  adversary,  and  has  for 
its  object  the  distribution  of  the  present 
possession  between  those  entitled  there- 
to, or  in  other  words  the  design  of  parti- 
tion is  that  owners  who  before  enjoyed 
in  common  shall  each  have  possession  of 
his  share  in  severalty,  and  not  be  longer 
subjected  to  the  inconvenience  resulting 
from  a  joint  or  common  and  united  pos- 
session. 

At  Joint  tenaiitfl  or  tenants  in  oom- 
moa. 

The  decided  weight  of  authority  is  to 
the  effect  that  statutes  authorizing  chan- 
cery to  partition  property  between  co- 
parceners, joint  tenants,  or  tenants  in 
common  do  not  permit  one  who  has  a  life 
tenancy  only,  so  that  there  is  no  relation 
of  cotenancy  between  himself  and  his 
remaindermen,  to  compel  partition  as 
against  such  remaindermen,  since  such  a 
statute  in  no  way  eliminates  the  element 
of  cotenancy,  which,  in  the  absence  of 
statutory  elimination,  is  indispensable  to 
an  action  for  partition.  Cobb  v.  Frink 
(1917)  —  Ala.  — ,  75  So.  939 ;  Jordan  v. 
Walker  (1918)  —  Ala.  — ,  77  So.  838; 
Stansbury  v.  Inglehart  (1891)  9  Mackey 
CD.  C.)  134,  holding  that  courts  of  equity 
have  no  jurisdiction  to  decree  partition 
between  a  life  tenant  and  his  own  re- 
mainderman; Smith  V.  Runnels  (1896) 
97  Iowa,  55,  65  N.  W.  1002;  Love  v. 
Blauw  (1900)  61.  Kan.  496,  48  L.R.A. 
357,  78  Am.  St.  Rep.  334,  59  Pac.  1059, 
holding;  that  one  having  a  life  estate,  but 
cbiiming  no  greater  or  other  interest, 
cannot  maintain  partition  against  his  re- 
mainderman; Johnson  v.  Brown  (1906) 
74  Kan.  346,  86  Pac.  503  (dictum) ;  Met- 
calfe V.  Miller  (1893)  96  Mich.  459,  35 
Am.  St.  Rep.  617,  56  N.  W.  16;  Stockwell 
V.  Stockwell  (1914)  262  U:  671,  172  N. 
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W.  23,  holding  that  the  life  tenant  of 
the  entire  estate  cannot  maintain  parti- 
tion against  the  remaindermen;  Hurste 
V.  Hotaling  (1886)  20  Neb.  178,  29  N.  W. 
299,  holding  that  the  controlling  princi- 
ple in  partition  is  that  the  parties  shall 
be  joint  tenants  or  tenants  in  common  of 
an  estate  in  the  land  sought  to  be  par- 
titioned, and  that  a  life  tenant  has  no 
interest  in  the  land  itself,  but  a  mere 
^hise"  thereof;  Re  Burroughs  (1827)  13 
N.  J.  L.  284,  note,  holding  that  there  can 
be  no  partition  where  the  whole  estate 
in  possession  is  held  in  one  interest ;  Stev- 
ens V.  Enders  (1833)  13  N.  J.  L.  271, 
holding  that  a  remainderman  who  is  not 
in  possession,  or  even  entitled  to  a  pres- 
ent possession,  cannot  be  made  a  party 
to  a  partition  proceeding;  Cromwell  v. 
Hull  (1884)  97  N.  Y.  209;  Purdy  v. 
Purdy  (1897)  18  App.  Div.  310,  46  N.  Y. 
Supp.  215,  holding  that  a  life  tenant  of 
an  entire  estate  who  has  no  other  estate 
therein  cannot  maintain  an  action  for 
partition  against  the  remaindermen; 
Seiders  v.  Giles  (1891)  141  Pa.  93,  21 
Atl.  514  (reviews  early  authorities  and 
discusses  the  nature  and  characteristics 
of  the  action  at  considerable  length) ; 
Newell  V.  Willmarth  (1910)  30  R.  I.  529, 
76  Atl.  433,  19  Ann.  Cas.  807,  holding 
that  a  life  tenant  of  a  portion  of  land 
set  off  by  metes  and  bounds  is  not  a 
tenant  in  common  or  a  joint  tenant  with 
the  owner  of  the  fee,  within  the  mean- 
ing of  R.  I.  Gfen.  Laws  1909,  chap.  330, 
§  4,  which  authorizes  partition  between 
persons  standing  in  either  of  these  rela- 
tions to  each  other;  Holt  v.  Hamlin 
(1908)  120  TeniL  496,  111  S.  W.  241; 
Tieman  v.  Baker  (1885)  63  Ter.  641, 
holding  that  a  partition  in  such  a  case 
could  confer  no  higher  or  gfreater  estate 
than  was  already  held,  namely,  a  right 
to  possession  of  the  whole  propertv; 
Piano  Mfg.  Co.  v.  Kindschi  (1907)  131 
Wis.  590,  111  N.  W.  680,  11  Ann.  Cas. 
1039,  holding  that,  although  the  remain- 
dermen may  be  made  parties,  there  can 
be  no  partition  as  to  their  estate.  And 
see  Shafer  v.  Covey  (1913)  90  Kan.  688, 
135  Pac.  676,  wherein  it  was  said  that 
remaindermen  cannot  be  compelled  to 
have  their  interests  partitioned  or  sold 
until  they  become  entitled  to  possession; 
Eversole\.  Combs  (1908)  130  Ky.  82, 
112  S.  W.  1132;  and  Field  v.  Leiter 
(1907)  16  Wyo.  1,  125  Am.  St.  Rep.  997, 
90  Pac.  378,  rehearing  denied  in  (1907) 
16  Wyo.  56,  125  Am.  St.  R^p.  1030,  92 
Pac.  622.  But  see  Hobson  v.  Sherwood 
(1841)  4  Beav.  184,  49  Eng.  Reprint,  309, 
holding  that  one  owning  a  life  estate  de- 
terminable on  his  remarriage,  in  one  fifth 
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of  an  estate,  is  entitled  to  a  decree  of 
partition  as  to  such  one  fifth,  but  that, 
the  remaindermen  objecting  to  further 
partition,  all  the  shares  would  not  be 
partitioned;  Gaskell  v.  Gaskell  (1836)  6 
Sim.  643,  58  Eng.  Reprint,  735,  holding 
that  a  tenant  for  life  only  of  an  un- 
divided share  of  an  estate  could  main- 
tain partition,  and  that  a  decree  would 
be  binding  on  the  remaindermen  when  in 
ease;  and  Lalor  v.  Lalor  (1883)  9  Out. 
Pr.  Rep.  455,  which  is  to  the  same  effect. 
And  in  Virginia,  applying  the  statutory 
provision  (Code,  §  2562)  that  ^'tenants 
in  common,  joint  tenants,  and  coparcen- 
ers shall  be  compellable  to  make  parti- 
tion," the  court  held  that  a  tenant  for 
life  in  one  moiety  of  property  may  main- 
tain a  suit  for  partition,  or  if  the  prop- 
erty is  not  susceptible  of  partition  in 
kind,  for  sale  and  division  of  the  pro- 
ceeds, against  the  owners  of  the  remain- 
der in  such  moiety,  whether  in  esse  or 
not,  and  the  fee  simple  owners  of  the 
other  half  of  the  property,  the  decision 
being  put  squarely  upon  the  ground  that 
the  life  tenant  of  one  undivided  moiety 
and  the  fee  simple  owner's  of  the  other 
moiety  were  tenants  in  common  of  the 
land,  their  estates  accruing  under  the 
same  title  although  at  different  times. 
And  in  the  North  Carolina  case  of  Mc- 
Eachern  v.  Gilchrist  (1876)  75  N.  0.  196, 
the  court  went  so  far  as  to  hold  that  a  life 
tenant  could  maintain  partition  against 
the  heirs  to  the  fee.  However,  the  court 
seems  to  have  regarded  the  plaintiff  and 
defendants  as  tenants  in  common  not- 
withstanding the  plaintiff  had  only  a  Ii£e 
estate.  And  in  the  Alabama  case  of 
Gayle  v.  Johnson  (1885)  80  Ala.  395,  it 
was  held  that  one  who  is  only  a  life  ten^ 
ant  of  an  undivided  portion  of  an  estate 
may  maintain  a  bill  for  partition  and 
bring  all  interests,  including  those  of 
remaindermen,  before  the  court  so  that 
complete,  as  distinguished  from  tem- 
porary, partition  may  be  had,  and  that 
when  so  decreed  the  partition  is  binding 
upon  all  persons  having  an  interest  who 
have  been  made  parties  (but  in  connec- 
tion with  this  case,  see  Cobb  v.  Frink 
(1917)  — .  Ala.  — ,  75  So.  939,  supra). 
So,  in  Indiana,  the  rule  is  that  a  life  ten- 
ant of  an  undivided  part  of  real  estate 
may  have  a  partition  of  the  same,  and 
may  join  the  remainderman,  who  will  be 
bound  by  the  partition.  Swain  v.  Har- 
din (1878)  64  Ind.  85,  holding  that,  upon 
a  sale  in  partition  at  the  suit  of  a  per- 
son entitled  to  a  life  estate  in  an  undi- 
vided one  third  of  the  property,  such 
person  was  entitled  to  one  third  of  the 
proceeds  after  payment  of  oosts,  reduced 
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to  a  sum  equal' to  the  value  of  the  life 
estate  (in  this  case  the  court  seemed  to 
regard  the  parties  as  tenants  in  com- 
mon) ;  Shaw  v.  Beers  (1882)  84  Ind.  528, 
holding  that  the  owner  of  a  life  interest 
in  an  undivided  part  of  real  estate  may 
have  a  sale  of  the  land  and  divide  the 
proceeds,  where  partition  in  kind  is  im- 
practicable; Tower  v.  Tower  (1894)  141 
Ihd.  223,  40  N.  E.  747  (dictum).  And  ia 
jurisdictions  where  a  life  tenant  is  per- 
mitted to  compel  a  sale  for  partition,  it 
is  not  a  valid  objection  to  the  main- 
tenance of  the  suit  that  the  interests  of 
the  remaindermen  will  be  endangered  by 
allowing  the  life  tenant  the  use  of  the 
proceeds,  for  the  court  may  secure  the 
forthcoming  of  their  share  by  requiring 
bond  and  security  before  turning  it  over 
to  the  life  tenant. 

And  under  statutes  providing  that 
property  held  by  joint  tenants  or  tenants 
in  common  may  be  partitioned  in  chan- 
cery, or  if  actual  partition  cannot  be 
had,  may  be  sold  and  the  proceeds 
divided,  it  has  been  held  that  any  co- 
tenant  who  has  actual  or  con»truetive 
possession  of  land  sought  to  be  par- 
titioned may  maintain  an  action  there- 
for. 

Applying  this  rule  a  considerable  num- 
ber of  courts  have  held  that  the  owner 
of  a  life  estate  who  also  has  an  undivid- 
ed interest  in  the  remainder,  reversion, 
or  fee  may  maintain  an  action  for  com- 
plete, as  distinguished  from  temporary, 
partition,  and  that  a  partition  or  sale 
decreed  in  an  action  so  brought  is  bind- 
ing upon  all  persons  having  an  interest 
who  have  been  made  parties.  Fitts  v. 
Craddock  (1906)  144  Ala.  437,  113  Am. 
St.  Rep.  53,  39  So.  506  (complainant 
owned  an  undivided  one-half  interest  in 
a  certain  lot  and  a  life  estate  in  one 
half) ;  Fies  v.  Rosser  (1909)  162  Ala.  504,. 
136  Am.  St.  Rep.  57,  50  So.  287  (dictum) ; 
Smith  V.  Andrew  (1912)  50  Ind.  App. 
602,  98  N.  E.  734  (dictum);  Tower  v. 
Tower  (Ind.)  supra  (complainant  owned" 
an  undivided  three  fifths  in  both  the  life 
estate  and  the  remainder) ;  Reinders  v> 
Koppelmann  (1878)  68  Mo.  482,  30  Am. 
Rep,  802,  holding  that  it  is  no  objec- 
tion to  partition  that  the  petitioner,  in 
addition  to  being  interested  in  the  un- 
divided remainder,  is  also  the  owner  at 
a  life  estate  in  the  whole  propertv;  At- 
kinson V.  Brady  (1893)  114  Mo.  200,  35 
Am.  St.  Rep.  744,  21  S.  W.  480  (com- 
plainant owned  an  estate  by  the  curtesy 
and  an  undivided  one  fifth  in  the  re- 
mainder) :  Striker  v.  Mott  (1831)  2  Paige 
(N.  Y.)  387,  22  Am.  Dec.  646  (dictum  as. 
to  a  ease  where  complainant  owns  an  un* 
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divided  interest  in  both  the  present  es- 
tate and   the   reversion) ;    Brevoort    v. 
Brevoort   (1877)   70  N.  Y.  136,  holding 
that  one  having  a  present  life  interest 
ifl  an  undivided  portion  of  lands  and  a 
contingent  remainder  in  fee  in  an  undi- 
vided part  is  entitled  to  partition,  and  if 
actual  partition  cannot  be  had,  to  a  sale 
of  the  premises,  all  parties  having  any 
estate   or    interest,    present    or    future, 
vested  or  contingent,  in  the  lands,  being 
made  parties  to  the  action;  Morgan  v. 
Staley  (1842)  11  Ohio,  389,  holding  that 
one  who  owns  a  life  estate  in  one  third 
of  lands  and  an  undivided  interest  in 
remainder  may  compel  partition  either 
in  equitv  or  under  the  statute;  Elrod  v. 
Bass  (1885)  1  Ohio  C.  C.  38,  1  Ohio  C. 
D.  23,  holding  that  the  owner  of  the 
life  estate  in  the  whole  of  certain  lands 
and  of  an  undivided  interest  in  the  re- 
mainder    could     compel     partition     as 
against  the  other  interested  parties ;  Tie- 
man  V.  Baker  (1885)  63  Tex.  641  (owner 
of  life  interest  in  whole  estate  and  of  an 
undivided  interest  in  the  remainder  may 
maintain   partition);   Morris   v.   Morris 
(1907)  46  Tex.  Civ.  App.  60,  99  S.  \V. 
872  (complainant  owned  life  estate  in  an 
undivided   one  sixth   and  an  undivided 
one  twelfth  of  the  remainder;  Otley  v. 
M'Alpine    (1846)    2   Gratt.    (Va.)    340 
(complainant  owned   estate  by   curtesy 
and  one  third  of  the  remainder).     And 
for  the  purposes  of  this  rule  the  owners 
of  any  interests^  including  those  of  other 
remaindermen  and  life  tenants,  may  be 
made  parties.    Fitts  v.  Craddock  (1*906) 
144  Ala.  439,  113  Am.  St.  Rep.  53,  39 
So.  506;   Letcher  v.  Allen    (1913)    180 
Ala.  254,  60  So.  828;   Striker  v.  Mott 
and  Brevoort  v.  Brevoort  (N.  Y.)  supra, 
holding  that  all  persons  having  an  inter- 
est or  estate,  present  or  future,  vested 
or  contingent,  in  the  lands,  may  be  made 
parties.    And  it  is  not  a  valid  objection 
^0  an  action  for  partition  or  sale  and  di- 
vision that  others  may  come  into  exist- 
ence aft«r  judgment  who  are  entitled  to 
an  interest    in    the    estate,    where    the 
judgment  provides  for  a  sale  and  a  pres- 
ervation  of  the  fund  until   the  estate 
shall  finally  vest.    Brevoort  v.  Brevoort 
(N.  Y.)  supra.     But  there  is  some  au- 
thority to  the  effect  that  the  owner  of 
an  interest  in  a  life  estate  in  land  can- 
not, even  though  he  also  has  an  undivid- 
ed interest  in  the  remainder,  maintain 
an  action  of  partition  against  the  other 
remainderman  and  the  owner  of  the  bal- 
ance of  the  life  estate.     This  was  the 
position    taken    in    Metcalfe    v.    Miller 
a893)  96  Mich.  459,  35  Am.  St.  Rep. 
617,  56  N.  W.  16,  wherein  it  was  said 
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in    reference   to   the   term   "tenants   in 
common''  as  used  in  the  Michigan  and 
other  similar  statutes,   that   the  posses- 
sion of  one  is  the  possession  of  all  with 
the  tenants  respectively  having  the  pres- 
ent right  to  enter  upon  the  whole  land 
and  upon  every  part  of  it  and  to  occupy 
and  enjoy  the  whole;  that  a  life  tenant 
also  having  an  interest  in  the  remainder 
is  still  the  sole  owner  of  the  estate  in 
possession;  that  the  other  remainderman 
had  neither  actual  nor  constructive  pos- 
session or  the  right  to  either,  and  that 
consequently  the  petitioner  and  he  were 
not  tenants  in  common  within  the  mean- 
ing of  the  statute  so  as  to  permit  the  life 
tenant  to  maintain  partition  against  his 
coremainderman. "     So,    in    Johnson    v. 
Johnson  (1863)  7  Allen  (Mass.)  196,  83 
Am.  Dec.  676,  where  land  was  held  by  two 
persons    for   their   joint   lives   and   the 
life  of  the  survivor,  it  was  held  that 
one  of  them  could  not  maintain  parti- 
tion   during   the    life   of    the    other    as 
against  a  remainderman  holding  a  one 
sixth  interest,  although  he  had  himself 
acquired  the  other  five-sixths  interest  in 
the  remainder,   the  court   arguing  that 
his  life  estate  did  not  merge  in  the  un- 
divided share  in  the  remainder  acquired 
by  him,  since  the  other  outstanding  life 
estate  intervened;  that  he  could  not,  as 
tenant  cannot  have  partition  unless  he 
was  in  possession  of  the  entire  prenaises, 
and  that  he  could  not  ask  it  as  grantee 
of  the  remainder  in  fee  of  five  sixths  of 
the  remainder,  because  by  statute  (Mass. 
Gen.  Stat.  chap.  136,  §  3)  "it  is  express- 
ly provided  that  a  petition  for  partition 
shall  not  be  maintained  by  one  who  has 
only  an  estate  in  remainder  or  rever- 
sion."   So,  in  the  West  Virginia  case  of 
Brown  v.  Brown  (1910)  67  W.  Va.  251, 
28  L.R.A.(N.S.)   125,  67  S.  E.  596,  21 
Ann.  Cas.  263,  it  was  held  that  one  of 
several   remaindermen   in   land   after   a 
life  estate  cannot  have  partition  during 
the  continuance  of  the  life  estate,  even 
though  he  also  owns  such  life  estate;  at 
least,  unless  he  waives  same.    The  court 
said :    "The  plaintiff  in  this  case,  neither 
upon  his  title  as  remainderman  nor  on 
his   title   as   owner   of  the   life   estate, 
could    compel    partition.      His    mother 
could     not    compel    partition     on     the 
strength  of  her  life  estate,  and  her  con- 
veyance to  the  plaintiff  of  her  life  estate 
added  nothing  to  his  estate  to  enable 
him  to  compel  partition.    ...    A  life 
tenant  cannot  have  partition  unless  he 
waives  his  life  estate,  and  thus  s^ets  it 
out  of  the  way,  destroys  it,  and  lets  the 
remaindermen  at  once  come  in.    Had  the 
l)laintiff  done  this,  he  could  as  remain- 
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derman  have  sustained  his  case,  but  he 
did  not  do  so.     When  he  does  that  he 
removes  the  particular  estate  out  of  the 
way  of  the  remainder."     And  again,  in 
Ontario,  it  has  been  held  that  a  sole  life 
tenant  of  an  entire  estate  cannot  main- 
tain  partition  as  against  objecting  re- 
versioners, and  this  even  though  he  is 
also  part  owner  of  a  share  in  the  re- 
version; at  least  where  he  does  not  de- 
sire partition  in  so  far  as  that  interest 
is  concerned.     Fisken  v.  Ife  (1897)   28 
Ont.  Rep.  595.     And  it  has  been  held 
that  a  mere  contingent  remainder  in  ad- 
dition to  a  life  estate  is  not  sufficient 
title  to  base  an  action  for  partition  upon. 
Simpson  v.  Wallace  (1880)  83  N.  C.  477, 
holding    that    a    life    tenant    who    also 
owned  a  contingent  interest  in  the  re- 
mainder could  not  compel  partition  as 
against  other  remaindermen.     In  Lucy 
V.  Kelly  (1915)  117  Va.  319,  84  S.  E. 
661,  it  was  held  that  the  owner  of  a  life 
estate  in  one  moiety  of  land,  who  also 
owns   the   fee   to   the   other  half,   may 
maintain  partition  against  the  owner  of 
the  remainder  after  the  life  estate.    And 
this  is  so  although  the  life  tenant  has 
leased  the  estate  held  by  her  as  such, 
especially    where    the    statutes    provide 
that  partition  shall  not  change  the  rights 
under  an  existing  lease.    Lucy  v.  Kelly, 
(Va.)  supra,  holding  that  the  existence 
of    an    outstanding    leasehold    did    not 
deprive     the     plaintiff     of    any     right 
which    she    would    otherwise    have    had 
with   respect   to   partition.     But   a   di- 
rectly contrary  conclusion  was  reached 
in     the     recent     Washington     case     of 
Easly  V.   Easly    (1914)    78  Wash.   505, 
139    Pac.    200,    wherein    it    was    held 
that    the    owner    in    fee    of    an    undi- 
vided one  half  and  of  a  life  estate  in 
an  additional  one  sixth  of  the  property 
could    not    maintain    partition    in    kind 
against  the  owner  of  the  remainder  in 
fee  in  the  same  land.    This  decision  was 
upon    the    ground    that,    although    the 
plaintiff  and  the  defendant  were  tenants 
in  common  as  to  their  fee  estates,  they 
were  not  such  as  to  the  life  estate,  from 
which  it  w^as  argued  that  no  partition 
could  be  made  by  aw^arding  the  equiva- 
lent of  the  value  of  the  life  estate  in 
property  in  fee.     The  court  also  broad- 
ly maintained  that  partition  in  kind  can- 
not be  made  of  estates  unlike  in  kind, 
because  as  between   such  estates  noth- 
ing   is    owned    in    common,    and    that 
changing  estates  of  different   kinds   to 
estates  of  the   same  kind,  so  that  the 
parties   are   no   longer   life  tenant   and 
remainderman,  but  both  are  owners  in 
fee  in  common,  *'is  not  partition,"  but 
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*4s  a  creation  of  new  estates  and  differ- 
ent  rights,  a   radical  alteration  in   the 
very  subject-matter  of  the  action."    And 
in  Pabst  Brewing  Co.  v.  Melms   (1900) 
105  Wis.  441,  76  Am.  St.  Rep.  919,  81 
N.  W.  882,  it  was  again  held  that  the 
owner  in  fee  of  an  undivided  seventk 
of  land  and  of  a  life  estate  in  the  re- 
maining six  sevenths  could  not  maintain 
partition  against  the  owners  of  the  re- 
mainder in  such  six  sevenths;  but  the 
court  put  the  decision  upon  the  ground 
that  there  was  no  joint  possession  to  be 
divided  since  the  plaintiff  had  the  sole 
right  of  possession  of  the  entire  premises^ 
and   that    the   only   joint    interest    wa& 
that  existing  between  the  parties  as  re- 
maindermen  or   reversioners,   in   which 
capacity  the  statutes  did  not  permit  the 
maintaining  of  an  action  for  partition. 
So,  in  Massachusetts,  it  had  been  held 
(Re  Hodgkinson  (1832)  12  Pick.  (Mass.) 
374)    that  one  seised  in  fee  of  an  un- 
divided part  of  real  estate  and  for  life 
of  the  residue  cannot  have  partition  as 
between  himself  and  those  having  a  con- 
tingent remainder  in  such  residue,  the 
court  saying  that  a  petition  for  parti- 
tion is  an  adversary  suit,  and  that  where 
there  can  be  no  adversary  as  in  the  case 
before  it,  a  partition  would  be  unavail- 
ing.    In  this  case  it  appeared  that  pe- 
titioner ow*ned  one  third  in  fee  simple 
and  two  thirds  for  life  with  remainder 
to  her  issue  if  any,  and  if  none,  over 
to  certain  named  persons;  but  no  fur- 
ther facts  are  reported.    But  it  has  been 
said  that  an  action  of  partition  may  be 
maintained  by  a  sole  life  tenant  join- 
ing with   a   remainderman   against    the 
other  remainderman,  and  that  such  a  pe- 
tition and  adjudication  do  not  impair 
the    life    estate.      Sikemeier    v.    Galvin 
(1894)  124  Ma  367,  27  S.  W.  551,    How- 
ever,  in  Stockwell  v.  Stockw^ell   (1914) 
262  Mo.  671,  172  S.  W.  23,  the  court  ex- 
pressly limited  the  decision  in  the  Sike- 
meier Case,  and  notw^ithstanding  some 
of  the  language  used,  to  a  holding  that 
partition  was  a  mode  of  alienation  and 
reinvestment  to  which  the  parties  might 
resort  in  carrying  out  the  terms  of  the 
will    in   question,   and    itself    expressly 
held  that  a  life  tenant  in  a  whole  estate 
and  one  of  two  contingent  remaindermen 
could  not  maintain  an  action  against  the 
other  contingent  remainderman  for  the 
sale  of  the  land  in  partition,  it  being  ad- 
mitted that  the  land  itself  could  not  be 
divided.    And  again,  in  Wood  v.  Bryant 
(1890)   68  Miss,  198,  8  So.  518,  it  was 
held  that  a  suit  for  partition  could  not 
be  maintained  by  a  life  tenant  of  an 
*  undivided  x)ortion  of  the  land  sought  to 
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be  partitioned,  and  some  of  the  remain* 
dermen,  against  other  joint  owners  and 
remaindermen,  such  tenant  being  de- 
clared an  improper  party  to  such  a  pro- 
ceeding because  having  no  present  in- 
terest common  to  the  other  parties. 

The  statute  or  rule  allowing  parti- 
tion between  joint  tenants  and  tenants 
in  common  has  been  held  applicable 
where  the  life  estate  is  only  in  an  un- 
divided portion  of  the  estate  and  the  pe- 
titioners are  the  tenants  in  conunon  of 
the  remainder  of  such  portion  and  of 
the  other  portions,  the  theory  being  that 
in  such  a  ease  there  is  no  intervening 
estate  in  the  entire  property  to  exclude 
the  complainants  from  the  immediate 
right  to  the  use  and  enjoyment  of  at 
least  a  portion  of  the  estate.  This  was 
the  situation  and  rule  adopted  in  Mc- 
Qaeen  v.  Turner  (1890)  91  Ala.  273,  8 
So.  863;  Letcher  v.  AUen  (1913)  180 
Ala.  254,  60  So.  828;  Clements  v.  Faulk 
(1913)  181  Ala.  219,  61  So.  264;  HoUis 
V.  Watkins  (1913)  181  Ala.  248,  61  So. 
893;  Wbeat  v.  Wheat  (1914)  190  Ala. 
461,  67  So.  417;  Jordan  v.  Walker  (1918) 
—  Ala.  — ,  77  So.  828 ;  Betz  v.  Farling 
(1916)  274  DL  107, 113  N.  E.  40,  holding 
that  a  statute  (111.  Partition  Act,  §  32) 
providing  that  in  case  of  sale  for  parti- 
tion the  court  may,  with  the  consent  of 
the  life  tenant,  sell  his  interest  with  the 
rest,  does  not  apply  where  the  life  ten- 
ant is  a  cotenant,  and  that  no  consent 
is  required  where  the  life  estate  is  in  an 
undivided  portion  of  the  premises,  the 
statute  being  applicable  only  where  there 
is  a  life  estate  in  the  whole  or  some 
definite  part  of  the  premises;  Tower  v. 
Tower  (1894)  141  Ind.  223,  40  N.  E. 
747  (dictum);  Johnson  v.  Brown  (1906) 
74  Kan.  346,  86  Pac.  503;  Kinkead  v. 
MaxweU  (1907)  76  Kan.  60,  88  Pac. 
523;  Tieman  v.  Baker  (1885)  63  Tez. 
641  (dictum).  And  see  Biddle  v.  Biddle 
(1898)  117  Mich.  28,  76  N.  W.  91,  where- 
in it  was  held  that  an  owner  of  one  un- 
divided interest  in  lands  in  possession 
may  maintain  partition  against  his  co- 
tenants,  and,  because  of  interests  which 
may  be  affected  by  the  proceeding,  join 
as  defendants  the  tenants  for  life  of  the 
other  undivided  interests  and  all  the 
remaindermen;  but  it  does  not  appear 
that  any  partition  was  sought  which 
would  finally  determine  the  rights  of  all 
the  parties.  But  in  some  instances  it 
has  been  held  that  a  statute  which  limits 
the  right  of  partition  to  joint  tenants, 
tenants  in  common,  or  coparceners,  and 
denies  it  to  those  holding  in  reversion  or 
remainder,  does  not  permit  either  a  par- 
tition or  sale  for  division  of  proceeds 
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at  the  suit  of  a  person  owning  one  part 
of  land  in  fee  simple  and  the  remainder 
in  the  other  part,  in  which  another  holds 
a  life  estate,  since  the  complainant  is 
not  a  joint  tenant,  tenant  in  common,  or 
coparcener  with  the  life  tenant  as  to  any 
part  of  the  land.  Belew  v.  Jones  (1879) 
56  Miss.  342,  applying  Code  1871,  § 
1809;  Stevens  v.  Enders  (1833)  13  N.  J 
L.  271,  construing  and  applying  N.  J. 
Act  Nov.  11,  1789,  Rev.  Laws,  89,  and  N. 
J.  Act  March  9,  1797,  Rev.  Laws,  299, 
which  were  practical  re-enactments  of 
the  Statutes  of  31  &  32  Hen.  YUI.; 
Bradshaw  v.  Callaghan  (1809)  5  Johns. 
(N.  T.)  80.  But  the  latter  rule  does  not 
prevent  the  owner  of  the  fee  of  an  un- 
divided part  of  the  land  sought  to  be 
partitioned  from  maintaining  the  action 
against  another  owner  in  fee  of  another 
portion  who  also  owns  a  life  estate  in 
the  remaining  portion  of  the  land,  since 
in  such  a  case  the  parties  are  cotenants 
within  the  meaning  of  the  statute. 
Black  V.  Washington  (1887)  65  Mias.  60, 
3  So.  140,  construing  and  applying  Miss. 
Code  1880,  §  2563. 

For  the  purposes  of  the  rule  allowing 
partition  between  joint  tenants  imd  ten- 
ants in  common,  while  a  complainant 
need  not  be  in  actual  possession,  he  must 
be  entitled  either  to  possession  of  the 
property  or  to  the  inunediate  use  of  the 
proceeds  after  the  sale.  Consequentlv, 
a  remainderman  or  revereioner  cannot 
compel  a  partition,  at  least  as  against 
one  holding  a  life  estate  in  and  to  the 
entire  property,  since  he  has  no  right  or 
interest  in  the  present  use  and  enjoy- 
ment during  the  continuance  of  the  life 
estate.  Fies  v.  Rosser  (1909)  162  Ala. 
504,  136  Am.  St.  Rep.  57,  50  So.  287; 
Letcher  v.  Allen  (1913)  180  AUl  254,  60 
So.  828  (dictum);  Wheat  v.  Wheat 
(1914)  190  Ala.  461,  67  So.  417  (die- 
tum);  Moore  v.  Shannon  (1887)  6 
Mackey  (D.  C.)  157;  Barrett  v.  Byrne 
(1892)  21  D.  0.  274;  Schori  v.  Stephens 
(1878)  62  Ind.  441;  Tower  v.  Tower 
(1894)  141  Ind.  223,  40  N.  E.  747  (die- 
tum) ;  Stoekwell  v.  Stockwell  (1914)  262 
Mo.  671,  172  S.  W.  23;  Alexander  v. 
Alexander  (1889)  26  Neb.  68,  41  N.  W. 
1065,  holding  that  in  such  a  case  the 
life  tenant  is  ^ititled  to  the  full  pos- 
session and  absolute  control  of  the  prop* 
erty,  and  that  the  remaindermen  have 
no  right  to  disturb  the  same;  Sullivan  v. 
Sullivan  (1876)  66  N.  T.  37,  reversing 
(1875)  4  Hun,  198,  6  Thomp.  &  C.  433, 
and  holding  that  remaindermen  who 
have  no  actual  or  constructive  posses^ 
si  on,  because  of  an  existing  life  estate^ 
cannot  institute  an  action  for  partition 
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thereof,  at  least  as  against  the  life  ten- 
ant, who  is  not  also  a  remainderman,  and 
this  although  they  could  be  made  parties 
defendant  to  an  action  for  partition 
brought  by  the  life  tenant;  Hughes  v. 
Hughes  (1882)  63  How.  Pr.  (N.  Y.)  408, 
11  Abb.  N.  C.  37,  following  next  preced- 
ing: case;  Tabler  v.  "Wiseman  (1853)  2 
Ohio  St.  208,  holding,  however,  that  if 
the  life  estate  had  been  in  only  an  undi- 
divided  part  of  the  land,  a  different  con- 
clusion would  have  been  reached,  but  this 
was  because  of  additional  statutory  pro- 
visions upon  that  phase  of  the  question; 
Eberle  v.  Gaier  (1913)  89  Ohio  St.  118, 
105  N.  E.  282,  following  next  preceding 
case;  Burbeck  v.  Spollen  (1882)  6  Ohio 
Dec.  Reprint,  1118;  Savage  v.  Savage 
(1890)  19  Or.  112,  20  Am.  St.  Rep.  795,  23 
Pac.  890,  holding  that  remaindermen  can- 
not  maintain  a  suit  in  partition  against  a 
life  tenant  of  the  whole  land  unless  ex- 
pressly authorized  by  statute  to  do  so, 
and  this  although  they  could  be  made 
parties  defendant  to  a  suit  for  partition ; 
Seibel  v.  Rapp  (1888)  85  Va.  28,  6  S.  E. 
478;  Croston  v.  Male  (1904)  56  W.  Va. 
205,  107  Am.  St.  Rep.  918,  49  S.  E.  136, 
holding  that  before  the  termination  of 
the  lile  estate  the  remainderman  is  not 
entitled  to  immediate  possession  of  any 
part  of  the  land;  Mut^car  v.  Bolton 
(1884)  6  Ont.  Rep.  164,  holding  that  the 
remaindermen  could  not  compel  a  life 
tenant  to  give  up  possession  and  accept 
a  money  compensation.  But  in  connec- 
tion with  Sullivan  v.  Sullivan  (N.  Y.) 
supra,  see,  to  the  contrarv,  McGlone  v. 
Goodwin  (1869)  3  Daly"^(N.  Y.)  185. 
In  discussing  the  above  rule  the  court 
in  Tabler  v.  Wiseman  (Ohio)  supra, 
said:  "The  purpose  of  the  statute,  and 
the  object  of  the  whole  proceeding,  seems 
to  be  secure  to  the  tenant  an  exclusive 
possession  of  his  share  of  the  joint 
property;  and  where  no  such  possession 
can  follow  the  judgment,  no  reason  is 
shown  for  invoking  the  aid  of  the  law, 
or  for  calling  the  other  owners  into  court 
and  subjecting  them  to  the  expenses  inci- 
dent to  the  proceeding,  much  less  to 
compel  them  to  submit  to  a  forced  sale 
of  their  interests,  under  circumstances 
which  can  hardly  fail  to  result  in  a 
sacrifice.  Before  this  can  be  done,  the 
applicant  must  show  that  he  is  submit- 
ting to  the  inconveniences  of  a  joint  pos- 
.session,  and  that  to  protect  him  in  the 
actual  enjoyment  of  what  belongs  to 
him,  it  is  necessary  to  interfere  with  the 
rights  and  interests  of  his  cotenants. 
Until  this  is  shown,  there  is  no  joint 
possession  to  sever,  and  consequently 
nothing  upon  which  the  judgment  of  the 
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court  can  legitimately  operate.  The 
primary  object  of  the  statute  is  to  effect 
an  actual  division  of  the  property  among 
the  owners,  and  it  is  only  where  this 
cannot  be  done  without  manifest  injury 
to  the  value  thereof  that  the  election 
or  sale  is  allowed."  And  it  has  been 
said  that  a  remainderman  cannot  main- 
tain compulsory  partition  against  a  life 
tenant  of  the  entire  property,  since  he  is 
not  concerned  with  the  manner  in  'which 
the  estate  of  the  tenant  in  full  possession 
is  enjoyed.  See  Johnson  v.  Brown 
(1906)  74  Kan.  346,  86  Pac.  503.  Nor 
can  partition  be  had  at  the  suit  of  the 
owner  of  an  undivided  portion  of  a  one- 
half  interest  in  real  estate  as  against  a 
defendant  who  holds  a  life  estate  in  the 
whole  of  such  one-half,  and  the  other 
one  half  as  survivor  of  the  communitv, 
since  in  such  a  case  the  defendant  is  en- 
titled to  the  possession  of  the  entire 
property,  so  that  the  plaintiff  has  not 
the  possession  or  right  to  possession 
necessary  to  the  maintenance  of  a  suit 
for  partition.  McCommas  v.  Curtis 
(1910)  62  T6X.  Civ.  App.  227,  130  S.  W. 
594.  Pabst  Brewing  Co.  v.  Melms  (1900) 
105  Wis.  441,  76  Am.  St.  Rep.  919,  81 
N.  W.  882,  is  to  the  same  effect.  But 
see  Nichols  v.  Nichols  (1856)  28  Vt.  228, 
67  Am.  Dec.  699. 

But  a  life  tenant  may  waive  and  dis- 
claim his  estate  so  as  to  permit  partition 
at  the  suit  of  the  remaindermen  (Frahm 
V.  Seaman  (1916)  —  Iowa,  — ,  169  N. 
VV.  206;  Bice  v.  Nixon  (1890)  34  W. 
Va.  107,  11  S.  E.  1004),  or  consent  to 
a  sale  in  consideration  of  being  allowed 
from  the  proceeds  of  the  sale  a  sum 
equivalent  to  the  value  of  his  life  es- 
tate (Brillhart  v.  Mish  (1904)  99  Md. 
447,  58  Atl.  28,  holding  that  the  life 
tenant  cannot  afterwards,  upon  excep- 
tion to  the  sale,  be  heard  to  deny  the 
jurisdiction  of  the  court;  Roarty  v. 
Smith  (1895)  63  N.  J.  Eq.  253,  31  Atl. 
1031  (dictum) ;  Striker  v.  Mott  (1831) 
2  Paige  (N.  Y.)  387,  22  Am.  Dec.  646: 
Harding  v.  Craft  (1897)  21  App.  Div. 
139,  47  N.  Y.  Supp.  460;  Hughes  v. 
Hughes  (1882)  63  How.  Pr.  (N.  Y.)  408, 
11  Abb.  N.  C.  37;  Elrod  v.  Bass  (1885) 
1  Ohio  C.  C.  38,  1  Ohio  C.  D.  23,  pro- 
vided the  partition  will  not  be  to  the 
prejudice  of  the  parties  in  interest; 
Helmig  v.  Mever  (1900)  8  Ohio  N.  P. 
31,  10  Ohio  S.  &  C.  P.  Dec.  308,  holding 
same  as  next  preceding  case).  However, 
it  has  been  held  that,  even  though  the 
life  tenant  consents  to  accept  the  value 
of  his  estate  in  money,  a  sale  for  parti- 
tion cannot  be  had  at  the  suit  of  one 
remainderman  where  another  remainder- 
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man  objects  thereto,  since  such  a  consent 
does  not  constitute  a  waiver.  Ebcrle  v. 
Oaier  (1913)  89  Ohio  St.  118,  105  N.  E. 
282.  In  Pennsylvania,  by  the  Act  of 
April  11,  1836,  P.  L.  199,  it  was  pro- 
vided that,  in  an  action  by  remainder^ 
men  for  partition  of  lands  in  which  there 
is  an  outstanding  life  estate,  the  posses- 
sion of  the  life  tenant  may  be  interfered 
with  ''with  his  consent."  See  Deshong 
T.  Deshong  (1898)  186  Pa.  227,  65  Am. 
St.  Rep.  856,  40  Atl.  402.  So,  in  Wyom- 
ing, by  Rev.  Stat.  1899,  §  4088,  any  per- 
son of  whom  partition  is  demanded  may 
appear  in  court  and  consent  to  a  parti- 
tion agreeable  to  the  prayer.  See  Field 
V.  Leiter  (1907)  16  Wyo.  1,  125  Ajn.  St. 
Rep.  997,  90  Pae.  378,  rehearing  denied 
in  (1907)  16  Wyo.  56,  125  Am.  St.  Rep. 
1030,  92  Pac.  622.  And  in  Illinois,  by 
§  32  of  the  Partition  Act,  the  court,  in 
selling  land  for  partition  at  the  suit  of 
a  remainderman,  may  sell  the  life  estate, 
vhere  the  life  tenant  consents  thereto, 
even  though  his  estate  is  in  the  whole  or 
some  definite  part  of  the  premises.  Betz 
V.  Farling  (1916)  274  IlL  107,  113  N.  E. 
^.  And  that,  where  the  life  estate  is 
in  an  undivided  portion  of  the  property 
sought  to  be  partitioned,  no  consent  of 
the  life  tenant,  who  is  also  a  cotenant 
of  the  petitioner,  is  necessary,  even 
nnder  the  Illinois  statute,  see  same  case 
as  set  out  supra.  But  in  New  York,  in 
cases  where  there  can  be  no  actual  par- 
tition without  great  prejudice  to  the  life 
tenant,  and  he  objects  to  a  partition,  a 
remainderman  of  an  undivided  interest 
eannot  have  partition,  even  though  the 
life  tenant  is  also  interested  in  the  re- 
mainder. Harding  v.  Craft  (1897)  21 
App.  Div.  139,  47  N.  Y.  Supp.  450. 

Hiscellaaeons  statiites. 

As  previously  stated,  a  considerable 
number  of  statutes  have  been  enacted 
which  deal  expressly  with  the  question 
under  annotation.  Such  statutes  have 
^een  the  subject  of  consideration  in  a 
few  eases. 

Thus,  in  Indiana,  it  is  expressly  pro- 
vided by  statute  that  any  person  who  i 
'^hall  own  an  undivided  interest  in  fee  in 
any  lands,  and  at  the  same  time  shall  own 
a  life  estate  in  the  remaining  portion  of 
such  lands  or  any  part  thereof,  or  a 
person  owning  the  fee  subject  to  such 
undivided  interest  in  the  fee  and  life 
estate,  may  compel  partition.  Under 
this  statute  it  has  been  held  that  an 
owner  in  fee  of  an  undivided  interest  in 
iand  and  of  an  undivided  portion  of  a 
life  estate  may  maintain  partition,  al- 1 
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though  one  of  the  owners  of  the  undivid- 
ed life  estate  has  no  interest  in  the  fee, 
since  he  is  not  in  possession.  Smith  v. 
Andrew  (1912)  50  Ind.  App.  602,  .98  N. 
E.  734,  construing  and  applying  Ind. 
Acts  1909,  §  339,  and  holding  that  such 
act  abrogates  the  Indiana  common-law 
rale  which  required  a  person  seeking 
partition  to  be  in  possession  or  entitled 
to  possession  in  addition  to  owning  an 
interest  in  the  remainder,  and  prevented 
a  remainderman  from  obtaining  parti- 
tion against  a  life  tenant  in  possession. 
In  this  connection  the  court  said:  '^The 
Act  of  1909  was  intended  to  apply  to  all 
oases  where  the  life  estate  has  itself, 
by  eonveyance  or  otherwise,  been  par- 
titioned, and  where  one  or  all  of  several 
remaindermen  had  become  possessed  of 
a  part  or  all  of  a  life  interest  in  lands 
in  which  he  also  held  an  undivided  in- 
terest in  fee.  The  purpose  of  the  legis- 
lature was  to  permit  such  owners  in  com- 
mon of  the  fee  to  have  partition  of  the 
real  estate,  and  this  we  hold  to  be  the 
effect  of  the  act.  The  essential  and  eon- 
trolling  feature  of  the  common  law  was 
that  which  i^uired  the  person  seeking 
partition  to  be  entitled  to  possession  in 
addition  to  owning  an  interest  in  the 
land,  thereby  preventing  the  remainder- 
man from  obtaining  partition  as  against 
the  lift  tenant  in  possession.  The  act  here 
involved  expressly  abrogates  this  rule  and 
extends  the  right  to  partition  from  the 
person  entitled  to  possession  to  those 
standing  on  an  equal  footing  with  him 
save  for  his  possessory  rights."  And 
see  Coquillard  v.  Coquillard  (1916)  62 
Ind.  App.  489,  113  N.  E.  481,  which 
again  announces  the  rule.  So  a  life  ten- 
ant who,  by  conveyance  or  otherwise,  ac- 
quires the  fee  to  an  undivided  portion 
of  the  lands,  may  maintain  partition  not- 
withstanding he  was  already  entitled  to 
the  possession  of  the  whole  of  such  lands. 
Ibid.  However,  it  has  been  said  that 
this  statute  does  not  give  a  remainder- 
man the  right  of  partition  as  against 
a  life  tenant  owning  the  entire  life  es- 
tate, since  he  has  no  possessory  right 
(ibid.;  Smith  v.  Andrew  (Ind.)  supra, 
containing  dicta  to  the  same  effect,)  and 
expressly  held  that  a  life  tenant  holding 
such  estate  as  sole  owner,  and  not  being 
a  cotenant,  cannot  maintain  partition 
(Coquillard  v.  Coquillard  (Ind.)  supra). 
Nor  can  a  subsequent  life  tenant  main- 
tain partition  during  the  continuance  of 
a  first  life  estate  in  the  entire  lands,  as 
in  such  a  case  no  possessory  right  is  at- 
tached to  his  estate.    Ibid. 

In  Massachusetts,  by  express  statutory 
provision,  a  tenant  in  common  having  an 
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estate  in  possession  may  file  a  petition 
and  have  a  severance  of  his  own  share 
of  the  premises,  leaving  the  residue  sub- 
ject to  future  partition  among  the  per- 
sons entitled  to  it.  This,  of  course,  per- 
mits the  holder  of  an  undivided  interest 
in  fee  in  land  subject  to  a  life  estate,  to 
maintain  an  action  against  a  life  tenant 
for  partition  as  to  so  much  of  his  in^ 
terest  as  he  has  in  possession.  Taylor  v. 
Blake  (1872)  109  Maas.  513.  And  it  has 
been  held  (Allen  v.  Libbey  (1885)  140 
Mass.  82,  2  N.  E.  791)  that  a  tenant 
in  fee  simple  of  land  subject  to  a  life 
estate  in  an  undivided  half  thereof  may 
maintain  partition  against  the  life  tenant 
as  to  so  much  of  his  interest  as  he  has 
in  possession;  namely,  one  half.  The 
court  said  that  the  petitioner  had  an 
estate  in  possession  in  an  undivided  half 
of  the  land  and  an  estate  in  remainder 
in  the  other  half  expectant  on  the  termi- 
nation of  the  life  estate,  and  that  the 
tenant  for  life  was  entitled  to  the  pos- 
session of  an  undivided  half,  so  that  the 
right  of  possession  of  the  other  half 
must  have  been  in  the  tenant  in  fee 
simple,  and  that  this  unity  of  posses- 
sion made  them  tenants  in  common  as  to 
their  estates  in  possession,  and  carried 
with  it  the  right  of  partition  of  such 
estates. 

In  Pennsylvania,  statutes  enlarging 
the  writ  as  authorized  bv  the  Statute  of 
Hen.  VIII.,  by  providing  that  "parties 
interested  in  real  estate"  may  have  par- 
tition by  making  all  other  interested  per- 
sons parties,  notwithstanding  a  life  in- 
terest in  the  property,  etc.,  and  that  pro- 
ceedings in  partition  "may  be  instituted 
by  persons  having  legal  or  equitable  life 
estates  in  any  real  estate,"  were  held,  in 
Seiders  v.  Giles  (1891)  141  Pa.  93,  21  Atl. 
514,  not  to  give  a  life  tenant  of  a  whole 
estate  standing  to  maintain  an  action 
of  partition  against  the  remaindermen, 
the  court  maintaining  that  to  counte- 
nance such  a  claim  would  be  to  ignore 
the  manifest  purpose  of  the  acts  and  in 
effect  violate  its  terms  when  read  as  a 
whole.  But  under  these  statutes  one 
who  owns  both  an  undivided  interest  in 
a  life  estate  and  an  undivided  interest  in 
the  remainder  is  within  the  letter  there- 
of and  may  maintain  partition  by  mak- 
ing all  other  interested  persons  parties 
to  the  suit.  Holmes  v.  Fulton  (1899) 
193  Pa.  270,  44  Atl.  426;  Palethorp  v. 
Palethorp  (1900)  194  Pa.  408,  45  Atl. 
322. 

Nor  does  the  addition  to  the  early 
Tennessee  statutes  which  provided  for 
the  compulsory  partition  in  kind  or  sale 
for  partition  of  real  estate  held  by  two 
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or  more  persons  as  joint  tenants  or  ten- 
ants in  common,  at  the  suit  of  any  such 
person,  of  a  provision:  "That  the  sev- 
eral estates  in  interests  of  the  parties 
are  altogether  different  and  distinct  will 
not  affect  the  right  of  partition  nor  the 
right  of  sale  for  division,"  so  enlarge 
rights  of  interested  parties  as  to  au- 
thorize a  life  tenant  of  the  whole  prop- 
erty sought  to  be  partitioned  to  main- 
tain a  bill  against  the  remainderman 
for  a  partition  of  the  estate  or  a  sale 
for  division,  where  the  statute  also  pro- 
vides that  such  a  partition  will  not  af- 
fect any  person  claiming  a  life  interest 
"to  the  whole  of  the  premises."  Holt 
V.  Hamlin  (1908)  120  TeniL  496,  111 
S.  W.  241;  McConnell  v.  Bell  (1908)  121 
Tenn.  198,  130  Am.  St.  Rep.  770,  114 
S.  W.  203;  Chicbcamauqa  Trust  Co.  v. 
LoKAS,  ante,  451.  Nor  does  the  fact  that 
the  statutes  allow  a  partition  of  a  sale 
for  division  to  be  made  with  the  con- 
sent of  the  life  tenant  mean  that  a  life 
tenant,  by  consenting  to  a  partition 
through  a  suit  filed  by  him,  may  force 
a  partition  or  sale  for  partition  against 
the  wishes  of  the  remaindermen*  Mc- 
Connell V.  Bell  (Tenn.)  supra.  However, 
by  virtue  of  another  provision  which 
makes  such  a  partition  conclusive  upon 
a  tenant  for  life  "who  shall  have  any  in- 
terest in  any  individual  share  of  the 
premises,"  it  seems  that  a  life  tenant  of 
an  undivided  part  of  premises  sought  to 
be  partitioned  might  maintain  an  action 
for  partition.  Holt  v.  Hamlin  (Tenn.) 
supra. 

And  in  Minnesota,  by  express  statu- 
tory provision,  an  action  for  partition 
will  not  lie  against  a  tenant  for  life  of 
the  whole  property  of  which  partition  is 
sought.  See  Smalley  v.  Isaacson  (1889) 
40  Minn.  450,  42  N.  W.  352,  construing: 
and  applying  Minn.  Gren.  Stat.  1878, 
chap.  74,  §  9;  Hanson  v.  Ingwaldson 
(1899)  77  Minn.  533,  77  Am.  St.  Rep. 
692,  80  N.  W.  702,  construing  and  apply- 
ing Minn.  Gen.  Stat.  1894,  §  5778.  But 
in  Minnesota,  under  the  statutes,  where 
the  life  estate  extends  only  to  a  part  of 
the  land  to  be  partitioned,  an  actual  par- 
tition or  sale  thereof  may  be  had  at  the 
suit  of  a  remainderman  although  it  af- 
fects the  life  estate,  and  it  is  not  neces- 
sary in  such  a  case  that  the  plaintiff 
should  have  a  present  right  of  posses- 
sion. Hanson  v.  Ingwaldson  (Minn.) 
supra.  And  in  Ohio,  it  is  provided  bv 
statute  that,  where  a  dower  estate  cov- 
ers only  a  part  of  the  land,  and  has  not 
been  assigned,  the  owner  must  be  made 
a  party  to  any  proceeding  for  partition, 
and  partition  may  be  made  of  the  whole 
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property  if  such  is  deemed  for  the  best 
interest  of  all  parties.  Tabler  v.  Wise- 
man (1853)  2  Ohio  St.  208,  construing 
the  Ohio  statutes  and  holding  that  a 
suit  for  partition  may  be  maintained 
even  though  there  is  an  outstanding  life 
estate  in  an  undivided  part  of  the  prop- 
erty sought  to  be  partitioned.  But  it 
has  been  held  that  a  statute  providing, 
as  does  the  Rhode  Island  Partition  Act 
of  1861  (Pub.  Laws,  chap.  360;  Gen. 
Laws,  chap.  265,  §  20;  Gen.  Laws  1909, 
chap.  330,  §  20),  that  partition  of  lands 
may  be  made  between  holders  of  the  fee 
and  those  who  hold  or  may  hold  any  life 
estate  or  remainder,  either  vested  or 
liontingenty  provided  all  interested  per- 
sons be  made  parties,  refers  only  to  per- 
SODS  holding  different  shares  of  the  same 
estate,  and  not  to  persons  who  hold  es- 
tates in  severalty,  so  that  it  does  not 
authorize  a  life  tenant  of  a  designated 
portion  to  maintain  partition  against  the 
owner  of  the  fee.    Newell  v.  W  ill  mart  h 

(1910)  30  R.  I.  529,  76  Atl.  433,  19  Ann. 
Cas.  807.  And  see  Aylesworth  v.  Crock- 
er (1899)  21  R.  I.  436,  44  Atl.  308,  hold- 
ing that,  where  real  estate  is  devised  in 
tail,  the  children,  husbands,  and  wives  of 
the  tenants  in  tail  should  be  made  par- 
ties. 

In  Kentucky,  it  has  been  held  that  a 
statute  (Ky.  Civ.  Code,  §  490)  authoriz- 
ing a  partition  sale  of  an  estate  jointly 
owned  by  two  or  more  persons  in  pos- 
session, where  the  property  cannot  be 
divided  without  materially  impairing  its 
value,  does  not  authorize  a  sale  at  the 
suit  of  the  life  tenant  as  against  infant 
remaindermen.  Malone  v.  Com.  (1893) 
95  Ky.  93,  23  S.  W.  677,  holding  that  the 
fact  that  the  life  tenant  was  guardian 
for  the  infant  remainderman  did  not 
vest  the  possession  in  the  remaindermen 
so  as  to  authorize  a  sale,  there  being  no 
surrender  of  the  life  estate  so  as  to 
merge  the  same  in  the  remainder;  Ful- 
lenwider  v.  Johnson  (1911)  145  Ky.  19, 
139  S.  W.  1096,  holding  that  §  490  gives 
the  court  no  jurisdiction  over  an  action 
brought  by  the  owner  of  a  life  estate  in 
an  undivided  one  third  against  a  single 
infant  remainderman.  And  in  Berry 
T.  Lewis  (1904)  118  Ky.  652,  82  S.  W. 
252,  reheanng  denied  in  (1905)  118  Ky. 
655,  84  S.  W.  526,  it  was  held  that  a 
remainder  interest  is  not  property  in 
possession  within  the  meaning  of  the 
statute.    Likewise,  in  Ericson  v.  Martin 

(1911)  144  Ky.  289,  138  S.  W.  262,  it 
iraa  held  that  the  statute  does  not  apply 
if  any  portion  of  the  estate  is  held  in 
remainder,  and  consequently  that  there 
is  no  jurisdiction  to  make  a  sale  in  such 
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a  case  unless  the  owner  of  such  re- 
mainder conveys  or  surrenders  the  same. 
And  it  is  the  present  rule  that  a  life  ten- 
ant cannot  maintain  an  action  for  sale 
and  division  under  §  490,  where  there 
is  but  a  single  remainderman,  since  in 
such  a  case  there  is  no  joint  ownership 
and  possession.  Van  Meter  v.  Van 
Meter  (1914)  160  Ky.  163,  169  S.  W. 
592.  But  it  has  been  held  that  the 
owner  of  a  life  estate  in  an  undivid- 
ed half  of  property  may  maintain  a 
suit  for  sale  and  partition  under  this 
statute  as  against  the  owner  of  the 
fee  in  the  remaining  one-half  and  the 
owner  of  the  remainder  in  the  first  half, 
it  being  declared  that  in  such  a  case  the 
parties  have  a  joint  interest  within  the 
meaning  of  the  statute.  Craddock  v. 
Smythe  (1907)  30  Ky.  L.  Rep.  455,  99  S. 
W.  216.  In  this  case  the  court  distin- 
guished the  case  under  consideration 
from  those  in  which  there  was  a  life  es- 
tate in  the  whole  property.  And  either 
the  life  tenant  of  an  undivided  portion 
of  land,  at  least  where  there  are  two  or 
more  remaindermen  (Van  Meter  v.  Van 
Meter  (Ky.)  supra),  or  one  such  joint 
remainderman,  may  demand  a  sale  for 
division  under  §  490  (Stovall  v.  Oates 
(1913)  153  Ky.  81,  154  S.  W.  914;  Van 
Meter  v.  Van  Meter  (Ky.)  supra),  es- 
pecially if  the  owner  of  such  life  estate 
consents  to'  accept  in  money  the  value  of 
such  estate  (Hatterich  v.  Bruce  (1912) 
151  Ky.  12, 151  S.  W.  31) ;  and  this  is  so 
notwithstanding  the  life  tenant  has  no 
such  right  where  there  is  a  single  re- 
mainderman (Van  Meter  v.  Van  Meter 
(Ky.)  supra).  In  fact  the  rule  in  Ken- 
tucky under  this  provision  of  the  Code, 
as  established  by  the  later  decisions, 
seems  to  be  that  neither  the  life  tenant 
nor  the  remainderman  may  maintain  an 
action  where  there  are  only  the  two  par- 
ties interested,  but  that  where  there  are 
more  than  one  remainderman  a  sale  may 
be  ordered  under  the  statute  at  the  suit 
of  any  of  the  interested  persons. 

In  Kentucky,  under  Civ.  Code  Prac.  § 
490  (1),  which  authorizes  the  sale  of 
real  estate  for  division  among  several 
owners  where  the  share  of  each  is  worth 
less  than  $100,  the  owner  of  a  life  es- 
tate worth  more  than  $100  cannot  com- 
pel a  sale  for  partition  as  against  re- 
maindermen, although  his  interest  is  the 
only  one  which  is  worth  more  than  $100. 
Berry  v.  Lewis  (Ky.)  supra.  And  the 
value  for  the  purpose  of  this  provision 
is  determined  as  of  the  value  of  the 
share  at  the  time  the  sale  is  sought  with* 
out  reference  to  the  value  of  such  inter- 
est at  the  time  it. was  acquired.     Ibid. 
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Nor  can  a  life  tenant  whose  estate  is 
worth  more  than  $100  maintain  an  action 
for  sale  for  partition  under  Ky.  Civ. 
Code  Prac.  §  490  (2),  which  provides  for 
the  sale  of  land  held  in  common  at  the 
instance  of  a  joint  owner  whose  interest 
is  worth  less  than  $100,  though  the  own- 
er of  a  share  worth  more  than  $100  may 
not  consent  thereto.    Ibid. 

But  in  Kentucky,  by  Civ.  Code,  §  499a, 
it  is  provided  that,  where  a  life  estate  is 
vested  in  two  or  more  persons  with  re- 
mainder as  to  the  share  of  each  to  his 
children  or  descendants,  equity,  on  the 
petition  of  one  of  such  life  tenants  and 
his  remaindermen  who  would  then  be  en- 
titled, may,  where  all  interested  persons 
have  been  made  parties,  partition  the 
land  and  set  aside  in  severaltv  so  much 
thereof  as  such  life  tenant  and  children 
or  descendants  shall  be  entitled  to.  See 
Milligan  v.  Masden  (1903)  25  Ky.  L. 
Rep.  144,  74  S.  W.  1049,  holding  that  a 
remainderman  could  maintain  a  statu- 
tory suit  for  partition,  although  the  life 
tenants  had  made  a  voluntary  partition 
before  the  enactment  of  the  statute ;*and 
Eversole  v.  Combs  (1908)  130  Ky.  82, 
112  S.  W.  1132,  holding  the  statute  does 
not  apply  where  one  owns  a  nine-tenth 
interest  for  life  and  the  others  own  the 
other  one-tenth  not  under  the  life  tenant, 
but  by  conveyance. 

And  in  North  Carolina,  under  statutes 
(N.  C.  Acts  1887,  chap.  214)  providing 
that  the  existence  of  a  life  estate  shall 
not  bar  a  sale  for  partition  of  the  re- 
mainder; that  for  the  purpose  of  such  an 
action  the  tenants  in  common  shall  be 
deemed  seised  and  possessed  as  if  no  life 
estate  existed;  and  that  the  life  tenant 
may  join  in  such  a  proceeding  and  on  a 
sale  be  paid  the  annual  interest  on  the 
value  of  his  share  or  have  the  value  of 
such  share  paid  over  absolutely, — an 
action  of  partition  may  be  maintained  by 
a  life  tenant  joined  with  some  of  the  re- 
maindermen. Gillespie  v.  Allison  (1894) 
115  N.  0.  542,  20  S.  E.  627. 

Partition  where  iBstrnment  creating 
estates  specifies  time. 

Applying  the  general  rule  that  equity 
will  not  award  partition  at  the  suit  of 
one  in  violation  of  a  conditi/)n  or  restric- 
tion imposed  upon  the  estate  by  one 
through  whom  he  claims,  it  has  been 
held  that,  a  remainderman  cannot  de- 
mand a  partition  where  it  is  evident 
from  the  language  of  the  will  that  it  was 
the  purpose  of  the  testator  to  postpone  a 
division  of  the  estate  until  the  term- 
ination of  a  life  estate.  Dee  v.  Dee 
(1904)  212  m.  338,  72  N.  E.  429,  holding 
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that  a  provision  in  a  will  that  the  estate 
should  be  divided  upon  the  termination 
of  a  life  estate  was  an  express  condition 
against  partition  prior  to  that  time,  so- 
that  a  remainderman  could  not  demand 
partition  until  the  life  estate  was  extin^ 
guished;  Heininger  v.  Meissmer  (1913) 
261  ni.  105,  103  N.  E.  565,  holding  same 
as  next  preceding  case.  And  the  same  i& 
the  rule  where  the  will  forbids  partition 
for  a  reasonable  time,  fixed  by  the  tes- 
tator. Peterson  v.  Damoude  (1916)  9a 
Neb.  370,  L.R.A.— ,  — ,  152  N.  W.  786. 
And  in  Missouri  it  is  expressly  provided 
by  statute  that  no  partition  or  sale  of 
lands  devised  by  last  will  shall  be  made 
contrary  to  the  intention  of  the  testator. 
See  Sikemeier  v.  Galvin  (1894)  124  Mo. 
367,  27  S.  W.  551,  applying  Mo.  Rev. 
Stat.  1889,  §  7142;  Gulick  v.  Huntley 
(1898)  144  Mo.  241,  46  S.  W.  154 
(same) ;  Hill  v.  Hill  (1914)  261  Mo.  66,. 
168  S.  W.  1165,  applying  Mo.  Rev.  Stat. 
1909,  §  2569;  Skelton  v.  Bragg  (1916) 
—  Mo.  —,  189  S.  W.  1174  (same). 

Validity   of   naantl&orixed    partition. 

Some  question  has  also  been  made  as 
to  the  validity  and  effect,  especially  as 
to  whether  they  are  merely  voidable  or 
are  absolutely  void  and  subject  to  col- 
lateral attack,  of  judgments  purporting 
to  decree  partition  between  life  tenants 
and  remaindermen,  but  in  rendering 
Avhich  the  courts  either  have  erroneously 
assumed  jurisdiction  or  have  exceeded 
the  jurisdiction  conferred  upon  them  by 
law.  Upon  this  phase  of  the  question 
some  courts  hold  that  a  decree  parti- 
tioning property  between  a  life  tenant 
and  a  remainderman  in  proceeding  in 
which  the  court  exceeded  its  jurisdiction 
in  partition  is  absolutely  void  and  may 
be  collaterally  attacked. 

Thus,  a  decree  partitioning  real  estate 
between  the  life  tenant  and  the  remain- 
derman by  setting  off  a  portion  to  the 
life  tenant  absolutely  may  be  collateral- 
ly attacked  either  by  the  remainderman 
(Stansbury  v.  Inglehart  (1891)  9  Mac- 
key  (D.  C.)  134,  holding  that  purchasers 
at  the  attempted  sale  in  partition  ac- 
quired no  title;  Love  v.  Blauw  (1900)  61 
Kan.  496,  48  L.R.A.  257,  78  Am.  St.  liep. 
334,  59  Pac.  1059  reversing  (1899)  9 
Kan.  App.  55,  57  Pac.  258;  Chicka- 
MAUGA  Trust  Co.  v.  Lonas,  ante,  431^ 
holding  that,  where  land  has  been  wrong- 
fully partitioned  by  setting  off  a  portion 
to  the  life  tenant  absolutely,  the  decree 
may  be  collaterally  attacked  in  a  pro- 
ceeding to  foreclose  a  mortgage  on  the 
property,  executed  by  the  life  tenant), 
or  by  the  life  tenant  (Bradshaw  v.  Cal-^ 
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laghan  (1809)  5  Johns.  (N.  T.)  80).  In 
this  eonneetion  the  supreme  court  of 
Kansas  has  said  that,  if  the  partition 
'proceedings  were  authomed  by  law,  or 
were  merely  voidable,  they  must  be  sus- 
tained so  far  as  their  effeet  is  involved 
in  this  ease.  We  are  well  convinced, 
however,  that  the  proceedings  were  void, 
in  that  the  court  under  the  pleadings  in 
the  cause  conld  not  take  jurisdiction  of 
the  subject-matter  of  the  partition  suit. 
In  her  petition  for  a  division  of  the 
property  she  avers  that  she  is  the  owner 
of  a  life  estate  in  the  lands;  that  she 
and  her  husband  executed  a  deed  to  her 
children  for  the  same,  reserving  to  her- 
self a  life  estate;  that  the  interests  of 
each  of  said  minors  defendant  is  the 
equal  undivided  one  third  thereof,  sub- 
ject to  her  life  estate  therein.  .  .  . 
To  confer  jurisdiction  upon  a  court  for 
the  partition  of  an  estate,  it  is  indispens- 
able that  cotenancy  exist  between  the 
parties.  ...  It  will  be  noticed  that 
the  district  court  in  this  case  devested 
the  minors  of  a  large  portion  of  an  es- 
tate which  they  owned  in  fee  simple, 
subject  only  to  the  life  estate  of  their 
mother,  and  gave  it  to  the  latter  abso- 
lutely, in  fee,  and  without  condition. 
The  court  made  a  finding  that  the  in-> 
fants  were  owners  in  fee  simple,  and 
that  Catherine  Blauw  had  simply  a  life 
estate;  and  just  how  the  court  proceeded 
to  convert  this  life  estate  into  a  greater 
one  we  do  not  understand.  We  cannot 
treat  the  judgment  in  that  case  as  void- 
able merely,  and  not  subject  to  collateral 
attack.  We  regard  it  as  absolutely  void. 
Havinsr  a  life  interest  only,  and  claiming 
no  greater  estate  in  her  petition,  we  think 
the  court  was  powerless  to  adjudicate 
that  she  take  the  fee.  She  had  no  such 
<'ommnnity  of  interest  with  her  children 
j's  to  authorize  partition."  Love  v. 
Blauw  (Kan.)  supra.  And  where  a  sale 
for  partition  is  unauthorized  by  a  stat- 
ute, but  nevertheless  is  made,  the  pur- 
ehaser  cannot  be  compelled  to  accept  the 
title  (Norment  v.  Wilson  (1844)  5 
Humph.  (Tenn.)  310),  and  if  he  does  ac- 
cept it,  it  is  not  such  a  title  as  he  can 
compel  a  subsequent  purchaser  from  him 
to  accept  (Malone  v.  Conn  (1893)  95 
Ky.  93,  23  S.  W.  677).  And  the  decree 
pursuant  to  which  such  a  title  is  ac- 
quired may  be  collaterally  attacked  by 
remaindermen  who  were  not  represented 
in  the  partition  proceedings,  in  a  suit 
brought  by  the  purchaser  to  quiet  their 
title.  Turner  v.  Barraud  (1904)  102 
Va.  324,  46  S.  E.  378.  In  fact,  since  the 
whole  proceeding  is  void,  the  purchaser's 
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title    must    fail.      Stevens    v.    Enders 
(1833)  13  N.  J.  L.  271. 

But  there  is  some  authority  to  the 
effect  that  an  unauthorized  judgment  in 
partition  is  not  absolutely  void.  Thus, 
in  Blakeley  v.  Calder  (1867)  15  N.  Y.  617, 
it  was  said  that,  even  if  it  be  assumed 
that  a  remainderman  has  no  right  to  in- 
stitute proceedings  for  the  partition  of 
land  during  the  continuance  of  a  life 
estate,  because  of  the  fact  that  he  has  no 
present  possession  or  immediate  right  to 
possession,  yet,  if  all  interested  parties 
are  summoned  before  a  court  having  gen- 
eral original  jurisdiction  of  the  subject- 
matter  on  the  petition  of  such  a  remain- 
derman, such  parties  are  concluded  by 
its  judgment,  so  that  a  purchaser  at  a 
sale  under  it  derives  a  peif  ect  title  which 
is  not  subject  to  collateral  attack.  And 
in  Cromwell  v.  Hull  (1884)  97  N.  Y.  209, 
it  was  held  that,  although  a  mere  life 
tenant  cannot  maintain  partition  against 
the  remainderman,  because  not  a  joint 
tenant  or  a  tenant  with  him,  still  the  de- 
fect is  not  jurisdictional,  and  the  decree, 
if  erroneous,  not  absolutely  void,  the 
court  having  had  jurisdiction  of  the  gen- 
eral subject-matter  of  the  action,  .and  all 
interested  persons  having  been  made 
parties,  and  the  error  having  been  a 
mere  erroneous  exercise  of  such  jurisdic- 
tion. So,  in  Howell  v.  Mills  (1874)  56 
N.  Y.  226,  it  was  expressly  held  that, 
where  a  proper  court  had  entertained 
jurisdiction  of  a  suit  for  partition 
brought  by  a  remainderman  whose  in- 
terest was  subject  to  a  life  estate,  and 
all  the  persons  interested  were  made  par- 
ties, the  question  whether  it  erred  or 
not  in  determining  that  the  case  was  a 
proper  one  for  partition  could  not  be  re- 
viewed except  upon  exceptions  properly 
taken.  The  court  said :  "The  only  ques- 
tion which  can  be  considered,  and  this  is 
urged  on  behalf  of  the  defendants,  is 
that  the  court  had  no  jurisdiction  to  en- 
tertain these  proceedings.  This  is  pred- 
icated upon  the  ground  that  the  peti- 
tion does  not  show  that  the  plaintiff  was 
entitled  to  bring  the  action,  or  that 
the  facts  stated  in  the  petition  brought 
the  case  within  the  statute  authorizing 
the  court  to  entertain  an  action  for  parti- 
tion. The  interest  of  the  plaintiff  in  the 
premises  was  a  vested  remainder  (sub- 
ject to  a  life  estate)  in  an  undivided 
half,  and  a  contingent  remainder  in  the 
other  half,  dependent  upon  the  death  of 
his  brother  without  issue;  and  the 
brother  had  a  like  interest.  Whether  the 
supreme  court  erred  or  not,  we  think 
the  unanimous  decision  of  this  court  in 
Blakeley  v.  Calder  (N.  Y.)  supra  is  deei- 
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sive  upou  the  question  of  jurisdiction. 
The  precise  question  involved  here  was 
involved  in  that  case;  and  we  should 
hesitate  about  disturbing  the  decision  if 
we  doubted  its  correctness,  but  it  is 
proper  to  say  that  we  approve  of  it. 
The  supreme  court  possesses  general 
jurisdiction  in  law  and  equity,  and  exer- 
cised jurisdiction  in  law  prior  to  the 
statute.  Horton  v.  McCoy  (1871)  47 
N.  T.  21.  The  proceedings,  it  is  true, 
must  be  regulated  by  statute,  but  it  is 
competent  for  the  court  to  determine 
when  the  statute  has  been  complied 
with.  In  this  case  the  court  acquired 
jurisdiction  of  the  parties,  and  it  had 
jurisdiction  of  the  subject-matter.  If 
it  erred,  the  error  could  only  be  re- 
viewed lay  exceptions  properly  taken." 
And   in   Jenkins   v.   Fahey    (1878)    73 


N.  T.  355,  it  was  held  that  a  judg- 
ment of  partition  in  an  action  brought 
by  a  life  tenant  against  his  cotenants 
and  the  sole  remainderman,  if  rendered 
by  a  court  having  general  jurisdic- 
tion over  the  subject-matter,  and  all 
interested  persons  were  made  parties, 
was  conclusive,  although  it  may  have 
been  erroneous,  until  reversed  or  va- 
cated, so  that  it  could  not  be  collaterally 
attacked.  And  again,  in  Brevoort  v. 
Brevoort  (1877)  70  N,  Y.  136,  it  was 
held,  where  an  action  is  brought  in  a 
court  having  jurisdiction  of  the  subject- 
matter,  and  all  the  parties  in  being  who 
have  an  interest  in  the  lands  are  made 
parties  to  the  action,  a  purchaser  under 
a  judgment  therein  acquires  a  title  which 
he  can  be  compelled  to  take. 

G.  J.  a 
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JACKSON  SILBAUGH  and   Wife,  Respts. 

(06  Wash.  138,  164  Pac.  923.) 

Judgment  <—  collateral  attack  <—  what 
is. 

1.  An  action  to  quiet  title  to  land  sold 
under  u  judgment  alleged  to  be  void  for  lack 
of  jurisdiction,  which  fact  does  not  appear  ' 
upon  the  face  of  the  record,  is  a  collateral 
attack  upon  the  judgment,  although  there 
is  a  prayer  that  the  judgment  be  vacated, 
and  must  therefore  fail,  since  a  judgment 
fair  on  its  face  is  not  subject  to  collateral 
attack. 

For  other  casea,  see  Judgment,  II»  o,  1,  in 
Dig,  1-52  N,  8, 

Venue  —  action  to  vacate  Judgment  tor 
fraud  -»  where  brought. 

2.  An   action   to  vacate  a  judgment   be-  | 
cause  of  fraud  in  falsely  alleging  nonresi- 
dence  of  defendant  for  the  purpose  of  pro- 
curing jurisdiction  must  be  brought  in  the 
court  where  the  judgment  was  rendered. 
For  other  caeeSj  see  Venue,  I,  in  Dig,  1-52 

N.S. 

(May  5,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pacific  County 
sustaining  a.  demurrer  to  the  amended  com- 
plaint and  dismissing  an  action  brought  to 

Note.  —  As  to  what  is  a  collateral,  and 
what  a  direct,  attack  upon  a  judgment, 
within  the  rule  that  a  judgment  that  is  not 
void  cannot  be  attacked  collaterally,  see  an- 
notation following  this  case,  post,  470. 
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quiet  title  to  certain  lands  in  said  county. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  G.  Chambers,  for  appel- 
lant : 

This  action  is  properly  brought  in  Pacific 
county,  and,  it  being  an  action  in  equity 
and  the  court  having  jurisdiction  to  quiet 
the  title,  it  has  jurisdiction  for  all  other 
purposes,  and  may  do  complete  justice  be- 
tween the  parties. 

Wood  v.  Mastick,  2  Wash.  Terr.  64,  3 
Pac.  613;  McLeod  v.  Ellis,  2  Wash.  117,  26 
Pac.  76;  State  ex  rel.  Howell  v.  Superior  Ct. 
82  Wash.  356,  144  Pac.  291;  State  ex  rel. 
Collins  V.  Superior  Ct.  13  Wash.  187,  43 
Pac.  19;  Seymour  v.  La  Furgey,  47  Wash* 
450,  92  Pac.^267 ;  McUeah  v.  Ball,  58  Wash. 
690,  137  Am.  St.  Rep.  1087,  109  Pac.  209; 
Wilkeson  v.  Miller,  63  Wash.  680,  116  Pac. 
268;  Pealer  v.  Grays  Harbor  Boom  Go.  54 
Wash.  415,  103  Pac.  461;  Keystone  Lum- 
ber Yard  v.  Yazoo  &  M.  Valley  R.  Co.  06 
Miss.  116,  50  So.  445,  Ana.  Gas.  1912A, 
805;  McGowin  v.  Remington,  12  Pa.  56, 
51  Am.  Dec.  584;  Real  Estate  Sav.  Inst.  v. 
Collonious,  63  Mo.  200;  Lynch  v.  Metro- 
politan Elev.  R.  Co.  129  N.  Y.  274,  15 
L.R.A.  287,  26  Am.  St.  Rep.  523,  29  N.  E. 
315;  Krutz  v.  Isaacs,  26  Wash.  567,  66  Pac. 
141;  Tacoma  Grocery  Go.  v.  Draham,  8 
Wash.  263,  40  Am.  St.  Rep.  907,  36  Pac. 
31;  Long  v.  Eisenbeis,  18  Wash.  423,  51 
Pac.  1001;  Crandall  v.  Lee,  89  Wash.  115, 
154  Pac.  190;  Bird  Timber  Co.  v.  Snohomish 
County.  88  Wash.  90,  152  Pac.  689. 

Mr.  Fred  M.  Bond,  for  respondents: 

If  this  is  an  action  in  equity  to  quiet 
title,  it  is  a  collateral  attack  on  the  judg- 
ment of  the  King  county  court. 
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Magee  y.  Big  Ben^Land  Go.  61  Wash. 
406,  99  Pac.  16. 

In  such  a  case  jurisdiction  will  hb  pre- 
sumed until  the  contrary  appears  of  record. 

Seattle  &  N.  R.  Co.  y.  Bowman,  53  Wash. 
416,  102  Pac.  27 ;  Bayer  ▼.  Bayer,  83  Wash. 
430,  145  Pac.  433;  Benjamin  y.  Ernst,  83 
Wash.  59,  145  Pac.  70. 

The  recital  of  a  due  and  proper  service 
by  publication  raises  the  presumption  prima 
fscie  of  a  valid  service,  and  on  collateral 
Ittack  the  court  must  presume  that  proper 
and  valid  service  was  made. 

State  ex  rel.  Pagett  v.  Superior  Ct.  47 
Wash.  11,  91  Pac.  241;  Merz  v.  Mehner,  57 
Wash.  324,  106  Pac.  1118;  Jorgenson  v. 
Winter,  69  Wash.  578,  125  Pac.  967 ;  Pe3'ton 
v.  Peyton,  28  Wash.  278,  68  Pac.  757; 
State  ex  rel.  Le  Brook  y.  Wheeler,  43  Wash. 
183,  86  Pac.  394. 

All  proper  steps  were  taken  that  were 
necessary  to  give  the  court  jurisdiction  of 
the  matter,  and  for  that  reason  it  is  a 
valid  judgment,  and  cannot  be  attacked  col- 
laterally in  a  suit  to  quiet  title. 

McDowell  V.  Beckham,  72  Wash.  224,  130 
Pac.  360;  Morgan  v.  Williams,  77  Wash. 
343,  137  Pac.  476. 

A  judgment  is  not  void  on  its  face  so 
that  it  may  be  attacked  at  any  time,  where 
the  alleged  defect  in  service  proceedings  does 
not  appear  in  the  record  and  a  showing 
outside  of  the  record  is  necessary. 

State  ex  rel.  Pacific  Loan  &  Invest.  Co. 
▼.  Superior  Ct.  84  Wash.  392,  146  Pac.  834 ; 
Twigg  y.  James,  37  Wash.  484,  79  Pac.  959. 

If  the  action  is  considered  as  one  in 
equity  to  vacate  the  judgment  lor  a  fraud 
or  for  want  of  jurisdiction,  the  trial  court 
in  Pacific  county  was  without  authority. 

J.  I.  Case  Threshing  Mach.  Co,  v.  Sires, 
21  Wash.  322,  58  Pac.  209 ;  Bayer  v.  Bayer, 
83  Wash.  480,  145  Pac.  433;  17  Am.  & 
Eng.  Enc.  Law,  2d  ed.  842;  1  Black,  Judgm. 
2d  ed.  §  297. 

If  the  superior  court  of  King  county 
should  set  aside  said  judgment  in  a  proper 
action,  this  act  of  the  court  itself  reaches 
out  and  removes  the  cloud  created  upon  the 
real  property  in  Pacific  county. 

Singley  v.  Warren,  18  W'ash.  434,  63  Am. 
St  Rep.  896,  51  Pac  1066;  Benney  v.  Clein, 
15  Wash.  681,  46  Pac.  1037;  People*s  Sav. 
Bank  v.  Bufford,  90  Wash.  204,  155  Pac. 
1068. 

Webster,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  and  judg- 
ment sustaining  a  demurrer  to  the  amended 
complaint  and  dismissing  an  action  to  quiet 
title  to  certain  lands  in  Pacific  county,  by 
vacating  and  setting  aside  a  judgment  of  i 
the  superior  court  of  King  county  and  can- 1 
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eeling  a  sheriifs  deed  made  pursuant  there- 
to. Plaintiff  alleged  that,  on  or  about  Feb- 
ruary 7,  1914,  she  and  the  defendant  Jack- 
son Silbaugh  entered  into  a  written  contract 
for  the  exchange  of  certain  real  properties; 
that  at  the  time  plaintiff  signed  the  con- 
tract  Silbaugh  pretended  to  read  its  con- 
tents to  her,  but  fraudulently  failed  to  read 
a  clause  providing  for  the  forfeiture  of  $500 
as  liquidated  damages  by  the  party  in  de- 
fault in  the  event  the  contract  should 
not  be  carried  out;  that,  upon  discover- 
ing the  fraudulent  manner  in  which  her 
signature  to  the  writing  had  been  pro- 
cured, plaintiff'  accused  Silbaugh  of  the 
fraud,  and  he  thereupon  wrote  on  her  copy 
of  the  contract  an  addendum  to  the  effect 
that,  if  she  should  be  unable  to  obtain  the 
sum  of  $1,000  from  one  Devenish,  or 
should  be  unable  to  realize  that  amount 
upon  the  obligation  due  her  from  him, 
the  forfeiture  clause  would  be  waived;  that 
she  thereafter  informed  Silbaugh  that  she 
was  unable  to  secure  money  on  the  Devenish 
note,  and  that  nothing  further  was  done 
toward  consummating  the  exchange;  that 
on  June  23,  1014,  Silbaugh  commenced  an 
action  against  her  in  the  superior  court  of 
King  county,  based  upon  the  forfeiture 
clause  in  the  original  contract,  and  such 
proceedings  were  had  that  on  October  22, 
1914,  he  obtained  a  default  judgment 
against  her  in  the  sum  of  $500  and  costs; 
that  on  July  25,  1914,  Silbaugh  sued  out 
a  writ  of  attachment,  which  on  August  7, 
1914,  was  levied  upon  her  property  in 
Pacific  county,  the  title  to  which  she  is 
now  seeking  to  have  quieted;  that  the  sum- 
mons in  the  action  was  published  in  the 
Seattle  Municipal  News,  commencing  Au- 
gust 15,  1914,  and  ending  on  September  26, 
1914;  that  on  December  5,  1915,  pursuant 
to  an  execution  issued  out  of  the  supericMr 
court  of  King  county,  the  sheriff  of  Pacific 
county  s<^d  the  property  in  question  for 
the  purpose  of  satisfying  the  judgment ;  that 
at  said  Bale  Kosetta  Silbaugh,  the  wife  of 
Jackson  Silbaugh,  became  the  purchaser  of 
the  property,  and  on  December  16,  1915, 
the  sheriff  of  Pacific  county  executed  a 
deed  conveying  the  property  to  her;  that 
on  January  22,  1916,  the  deed  was  lodged 
for  record  in  the  office  of  auditor  of  Pacific 
county ;  that  at  no  time  during  the  pendency 
of  the  action  did  plaintiff  have  any  knowl- 
edge thereof,  and  that  her  first  information 
concerning  it  was  obtained  after  the  deed 
to  Rosetta  Silbaugh  had  been  filed  for  rec- 
ord; that  during  the  month  of  August,  1914, 
the  home  and  residence  of  plaintiff  was 
upon  the  land  sold  under  the  execution; 
that  the  affidavit  for  publication  of  sum- 
mons, sworn  to  by  Silbaugh  and  filed  in  the 
court  on  August  6,  1914,  stated,  '*The  de- 
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fendant  is  &  nonresident  of  the  state  of 
Washington  and  cannot  be  found  therein, 
although  diligent  search  has  been  made;" 
that  this  statement  was  false  and  imtrue, 
and  known  to  be  such  by  Silbaugh  at  the 
time  the  afiSdavit  was  made;  that  he  in 
fact  knew  the  residence  and  postoflice  ad- 
dress of  plaintiff,  but  did  not  mail  a  copy 
of  the  summons  and  complaint  to  her  known 
residence  and  postoflice  address;  that  the 
obtaining  of  the  judgment  was  a  fraud  upon 
the  superior  court  of  King  county  and  upon 
the  plaintiff;  and  that  the  judgment  and 
the  deed  pursuant  to  it  constitute  a  cloud 
upon  the  title  of  the  plaintiff  to  the  prop- 
erty described  in  the  amended  complaint. 

Plaintiff  prayed  that  the  judgment  be  va- 
cated, the  deed  be  canceled,  and  that  title 
to  the  property  to  quieted  in  her.  The  de- 
fendant interposed  a  general  demurrer  upon 
the  grounds,  among  others,  that  the  amend- 
ed complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that 
the  court  was  without  jurisdiction  to  hear 
and  determine  the  cause.  The  demurrer 
was  sustained.  Plaintiff  declined  to  plead 
further,  and  the  action  was  dismissed. 
From  this  judgment  plaintiff  appeals. 

As  we  read  the  amended  complaint,  it  is 
susceptible  of  two  constructions:  First,  as 
an  action  to  quiet  title  and  incidental  there- 
to to  vacate  the  judgment  and  cancel  the 
deed;  and,  second,  as  an  action  in  equity 
to  vacate  and  set  aside  a  judgment  procured 
by  fraud,  brought  after  the  expiration  of 
one  year  from  the  entry  of  judgment,  but 
within  three  years  after  the  discovery  of 
the  fraud  by  which  it  was  obtained.  We 
shall  therefore  consider  it  in  each  of  its  as- 
pects. 

If  it  be  considered  an  action  to  quiet 
title,  the  demurrer  was  properly  sustained 
upon  the  ground  that  the  amended  complaint 
did  not  state  sufficient  facts.  An  examina- 
tion of  the  pleading  discloses  that  the  rec- 
ord presented  for  the  consideration  of  the 
King  county  superior  court  clothed  it  with 
apparent  jurisdiction  to  entertain  the  ac< 
tion,  and  the  judgment  entered  in  the  cause 
is  fair  and  valid  on  its  face.  Its  invalidity 
can  only  be  exposed  by  evidence  dehors  the 
record,  the  defect  complained  of  being  that 
the  affidavit  of  nonresidence  upon  which  the 
publication  of  summons  was  based  was  false 
and  fraudulent.  The  judgment  is  not  ab- 
solutely void,  but  is  subject  only  to  be 
avoided  in  an  appropriate  action  for  that 
purpose. 

"Where  it  appears  on  the  face  of  the  rec- 
ord that  no  service  has  been  made  on  the 
defendant,  and  the  court  must  know,  from 
a  bare  inspection  thereof,  that  the  judg- 
ment is  void  for  want  of  jurisdiction  over 
the  person  of  the  defendant,  it  will  set  aside 


the  judgment  on  the  motion  of  the  defendant; 
or  of  anyone  injuriously  affected  by  it;  but^ 
when  the  judgment  is  valid  on  its  face,  it 
is  not  thus  subject  to  attack.  To  set  aside 
a  judgment  for  matters  dehors  the  record, 
it  must  be  attacked  br  some  one  of  the 
statutory  methods  for  the  vacation  of  judg- 
ments, and  within  the  time  limited  by  stat- 
ute, or  by  a  suit  setting  up  some  equitable 
ground  for  its  vacation."  Scott  v.  Han- 
ford,  37  W^ash.  5,  79  Pac.  481. 

See  also  State  ex  rel.  Pacific  Loan  t 
Invest.  Co.  v.  Superior  Ct.  84  Wash.  302, 
146  Pac.  834;  Doble  v.  State,  95  Wash.  62, 
163  Pac.  37 ;  Benjamin  v.  Ernst,  83  Wash. 
59,  146  Pac.  79;  Peyton  v.  Peyton,  28  Wash. 
278,  68  Pac.  757;  1  Freeman,  Judgm.  §§ 
132,  334. 

In  Magee  v.  Big  Bend  Land  Co.  51  Wash. 
406,  99  Pac.  16,  this  court  held  that  an  ac- 
tion to  quiet  title  and  recover  possession 
of  lands  sold  at  an  administrator's  sale 
alleged  to  have  been  made  without  jurisdic 
tion  is  a  collateral  attack  upon  the  pro- 
bate proceeding.  In  Peyton  v.  Peyton,  28 
Wash.  278,  68  Pac.  767,  it  was  held  that,, 
if  an  action  or  proceeding  has  an  independ- 
ent purpose  and  contemplates  some  other 
relief  or  result  than  that  of  vacating  and 
setting  aside  the  judgment,  although  the 
overturning  of  the  judgment  may  be  im- 
portant and  even  necessary  to  its  success^ 
the  attack  upon  the  judgment  is  collateral. 
See  also  Kalb  v.  German  Sav.  &  L.  Soc.  25 
Wash.  349,  87  Am.  St.  Rep.  757,  65  Pac. 
569;  1  Black,  Judgm.  §  252. 

Inasmuch  as  the  judgment  was  not  void, 
and  therefore  not  open  to  collateral  attack  ^ 
and  an  action  to  quiet  title  must  be  treated 
as  such  an  attack,  the  amended  complaint 
fails  to  state  a  cause  of  action.  If,  on  the 
other  hand,  the  action  is  to  be  treated  as 
one  in  equity  to  vacate  a  judgment  on  the 
ground  of  fraud,  the  superior  court  of  Pa- 
cific county  was  without  jurisdiction  to  en- 
tertain it.  In  J.  I.  Case  Threshing  Mach. 
Co.  v.  Sires,  21  Wash.  322,  68  Pac.  209» 
it  was  held  that  a  decree  of  a  court  of  com- 
petent jurisdiction  may  not  be  set  aside 
by  a  court  of  co-ordinate  jurisdiction.  In 
Bayer  v.  Bayer,  83  Wash.  430,  145  Pac. 
433,  we  reaffirmed  that  doctrine,  enunciat- 
ing the  rule  that  the  power  to  vacate  judjjf- 
ments  is  inherent  in  and  to  be  exercised 
by  the  court  which  rendered  the  judgment^ 
and  to  that  court  and  no  other  the  applica- 
tion to  set  aside  the  judgment  must  be  made, 
quoting  with  approval  1  Black  on  Judg- 
ments, 2d  ed.  §  297,  as  follows:  *'The  pow- 
er to  vacate  judgments  is  an  entirely  dif- 
ferent matter  from  the  power  to  reverse- 
judgments.  It  is  a  power  inherent  in  and  to 
be  exercised  by  the  court  whicli  rendered  the 
judgment,  and  to  that  court  and  no  other 
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the  application  to  set  aside  the  judgment 
should  be  made.  Aa  between  courts  of  co- 
ordinate juriadiction,  aueb  a«  two  county 
«04irto  or  circuit  courts  of  the  same  state, 
the  rule  is  that  neither  has  pow'er  to  va- 
<ate  or  set  aside  a  judgment  rendered  by  the 
other  which  ia  not  Toid  upon  its  face;  re- 
lief must  be  sought  in  the  court  where  the 
judgment  was  entered." 

In  Doble  v.  State,  96  Wash.  62,  163  Pac. 
■37,  the  appellants  were  seeking  to  declare 
null  and  void,  in  the  superior  court  of 
Thurston  ccmnty,  a  decree  of  the  superior 
court  of  Whitman  county  in  the  matter  of 
the  estate  of  one  Samuel  Doble,  deceased. 
Judge  Mount,  speaking  for  the  court,  said: 
'"We  are  also  of  the  opinion  that  the  trial 
<M)nrt  was  right  in  suartaining  the  demurrer 
upon  the  ground  that  the  superior  court  of 
Thurston  county,  being  a  court  of  co-ordi- 
nate jurisdiction  with  the  superior  court 
of  Whitman  county,  did  not  have  jurisdic- 
tion to  set  aside  a  decree  of  the  superior 
court  of  Whitman  county.  This  court  has 
held  that  a  decree  of  a  probate  court,  dis- 
tributing an  estate,  is  binding  upon  the 
world  until  set  aside  in  a  direct  proceeding, 
and  cannot  be  attacked  in  a  collateral  pro- 
ceeding, except  for  fraud  in  its  procuring, 
or  want  of  jurisdiction  appearing  upon  the 
face  of  the  record.*' 

See  also  Missouri  P.  R.  Co.  v.  Lasca,  79 
Kan.  .311,  21  L.R.A.(y.S.)  338.  99  Pac.  616, 
17  Ann.  Cas.  605;  17  Am.  &  Eng.  Enc.  Law. 
2d  ed.  842. 

Counsel  for  appellant  cites  and  relies 
t&pon  the  cases  of  Krutz  v.  Isaacs,  25  Wash. 
566.  66  Pac.  141,  and  Tacoma  Grocery  Co. 
V.  Draliam,  S  Wash.  263,  40  Am.  St.  Rep. 
1K)7,  36  Pac.  31,  as  supporting  his  conten- 
tion that  the  superior  court  for  Pacific  coun* 
ty  has  jurisdiction  of  the  action.  In  the 
Krutz  Case  the  action  was  brought  in  the 
superior  court  of  Walla  Walla  county  to 
recover  possession  of  certain  real  estate 
situated  in  that  county,  and  to  quiet  plain- 
tiff's title  against  a  sheriff's  deed  executed 
in  pursuance  of  a  judgment  rendered  in  the 
superior  court  for  Walla  Walla  county. 
The  attack  was  direct,  and  the  action  was 
instituted  in  the  court  which  had  rendered 
the  judgment  of  which  complaint  was  made. 
The  court,  having  jurisdiction  of  the  action 
for  the  purpose  of  vacating  and  setting 
aside  its  own  judgment,  could  in  the  same 
action  alTord  complete  relief  to  the  parties 
by  quieting  plaintiff's  title.  In  the  Dra- 
ham  Case  the  judgment  complained  of  was 
absolutely  void  upon  its  face,  and  was  there- 
fore open  to  direct  or  collateral  attack, 
either  in  the  court  in  which  it  was  rendered 
or  elsewhere. 

It  is  insisted  in  behalf  of  plaintiff  that 
the  cloud  on  her  title  is  caused  directly  by 


the  deed  of  the  sheriff  of  Pacific  county  to 
Rosetta  Silbaugh,  that  this  deed  is  based 
upon  the  judgment  of  the  superior  court 
for  King  county,  that  it  is  impossible  to 
remove  the  cloud  without  attacking  the 
cause  of  it,  and  that  an  action  to  quiet 
title  must  be  brought  in  the  superior  court 
of  the  county  in  which  the  property  is 
situate.  He  then  propounds  this  query: 
"Is  there  any  legal  reason  why  the  plain- 
tiff should  first  bring  an  action  in  King 
county  to  set  aside  the  judgment,  and  then 
another  action  in  Pacific  county  to  set  aside 
the  sheriffs  deed  and  quiet  her  title?'* 

The  conclusion  implied  in  the  question 
does  not  follow  the  premise.  The  answer 
to  the  question  is  this:  From  the  allega- 
tions of  the  amended  complaint  it  appears 
that  the  plaintiff  without  fault  or  neglect 
on  her  part  did  not  discover  the  existence 
of  the  alleged  fraudulent  judgment  until 
long  after  the  expiration  of  the  one  year  in 
which  she  might  have  availed  herself  of  the 
statutory  methods  for  its  vacation,  and  un- 
der the  decisions  in  Peyton  v.  Peyton,  supra, 
and  kindred  cases,  she  has  the  clear  right 
to  institute  an  action  in  equity  to  set  aside 
the  judgment  upon  the  ground  of  fraud 
practised  both  upon  herself  and  the  court 
rendering  the  judgment.  Under  the  authori- 
ties already  cited  this  action  must  be  in- 
stituted in  the  superior  court  for  King 
county,  the  jurisdiction  in  which  the  judg- 
ment was  rendered,  and  if  plaintiff  should 
be  able  to  sustain  the  necessary  allegations 
of  her  complaint  in  such  an  action,  the 
court  would  grant  to  her  full  and  complete 
relief  either  by  way  of  canceling  the  judg- 
ment and  the  deed  pursuant  to  it,  or  by 
setting  aside  the  judgment  and  compelling 
a  reconveyance  of  the  property  to  her,  in 
which  event  no  action  in  Pacific  county  to 
quiet  title  would  be  necessary. 

In  the  memorandum  decision  of  the 
learned  trial  court  it  is  suggested  that  a 
doubt  is  entertained  as  to  the  scope  and 
effect  of  the  opinion  of  this  court  in  Seattle 
&  X.  R.  Co.  V.  Bowman,  63  Wash.  416,  102 
Pac.  27.  It  ia  said  that  it  seems  to  be 
held  in  that  case  that  the  only  methods  of 
vacating  a  judgment  in  this  state  are  those 
provided  by  §§  6153  and  5156,  Bal.  Code, 
being  §§  464  and  467,  respectively,  of  Rem. 
&  Bal.  Code.  An  examination  of  that  case 
discloses  that  the  parties  seeking  to  set 
aside  the  judgment  had  knowledge  of  its 
existence  within  the  year  during  which  they 
could  have  moved  or  petitioned  for  its  va- 
cation under  the  statutes,  it  was  not  held 
that  a  party  could  not,  after  the  expiration 
of  one  year  from  the  entry  of  a  judgment, 
maintain  an  action  in  equity  to  set  it  aside 
upon  the  ground  of  fraud  in  its  procuring, 
if,  without  fault  on  his  part,  the  existence 
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of  tbe  fraudulent  judgment  was  unknown  [ 
to  him  during  the  statutory  time.  The  rule  ■ 
announced  in  Peyton  v.  Peyton,  supra,  and 
the  other  cases  from  this  court  to  the  same 
eflfect,  was  in  no  wav  modified  or  affected. 
See  Denny-Renton  Clay  k  Coal  Co.  v.  Sar- 
tori,  87  Wash.  546,  161  Pac.  1088. 

The  judgment  will  be  affirmed,  but  with- 
out prejudice  to  the  right  of  the  plaintiff 
to  institute  an  action  in  the  Superior  Court 


of  King  County  to  vacate  and  set  aside  the 
judgment  and  deed,  upon  the  ground  of 
fraud  discovered  •more  than  one  year  after 
the  rendition  of  the  judgment  and  witlim 
three  years  after  its  discovery. 

Ellis,   Ch.  J.,  and  Morris,  Main,   and 
Chadwlck,  JJ.,  concur. 

Petition  for  rehearing  denied. 


lotation — ^What  it  a  collateral,  and  wiial  a  direct, 
ment,  within  the  rule  that  a  judgment  that  is 
attacked  collaterally. 


The  rule  that  a  valid  judgment  cannot 
be  attacked  collaterally  is  not  within  the 
scope  of  this  note.  Nor  is  the  note  in- 
tended to  cover  the  question  as  to  when 
an  attack,  direct  or  collateral,  upon  a 
judgment,  is  permissible.  It  is  limited 
to  the  single  question,  What  is  a  direct, 
and  what  a   collateral,   attack   upon   a 


judgment  f     Only  those  cases  are  cited 
that  discuss  and  decide  this  question. 

An  action  or  proceeding,  even  if  an 
independent  one,  brought  for  the  pur-^ 
pose  of  impeaching  or  overturning  a 
judgment,  is  a  direct  attack  as  distin* 
guished  from  a  collateral  attack  upon  the 
judgment.^     Some  writers  add  the  stip- 


123  Cyc.  1062. 

O'Neill  v.  Potvin  (1907)  13  Idaho,  721, 
93    Pac.    20,    257;    Deputy    v.    Dollarhide 

(1908)  42  Ind.  App.  554,  86  N.  E.  344; 
Gorman  v.  Johnson  (1910)  46  Ind.  App. 
672,  91  N.  E.  971;  Kwentsky  v.  Sirovy 
(1009)  142  Iowa,  385,  121  N.  W.  27;  Lins- 
ley  v.  Strang  (1910)  149  Iowa,  690,  120 
N.  W.  941,  128  N.  W.  932;  Alford  v,  Guffy 

(1909)  —  Ky.  — ,  115  S.  W.  216;  McKin- 
ney  v.  Adams  (1900)  95  Miss.  832,  50  So. 
474;  Sharkey  v.  Butte  (1916)  52  Mont. 
16,  165  Pac.  266:  Ford  v.  Clendennin  (1915) 
215  N.  Y.  10,  109  N.  E.  124,  Ann.  Gas. 
1917A,  658;  Crosbie  v.  Brewer  (1916)  — 
Okla,  — ,  158  Pae.  388;  Morse  v.  Picklcr 
(1912)  28  S.  D.  612,  134  N.  W.  809;  Holt 
V.  Love  (1910)  —  Tex.  Civ.  App.  — ,  181 
S.  W.  867;  Patrucio  v.  Selkirk  (1913)  — 
Tex.  av.  App.  — ,  160  S.  W.  635;  Noble 
V.  Aune  (1908)  50  Wash.  73,  96  Pac.  688; 
Hembree  v.  McFarland  (1909)  56  Wash. 
606,  104  Pac.  837. 

Likewise,  it  is  said  in  Mosby  v.  Gis- 
born  (1898)  17  Utah,  257,  51  Pac.  121. 
that  "motions  and  bills  in  chancery  to 
set  judgments  aside,  and  appeals  or  writs 
of  error  to  reverse  them,  are  direct  pro- 
ceedings. That  is  the  direct  purpose  of 
such  proceedings.  Their  aim  is  the  va* 
cation  of  the  judgment,  and  not  a  col- 
lateral one.  The  attack  on  the  judgment 
in  that  case  is  not  incidental  to  the  object 
of  the  proceeding.  The  end  of  the  pro- 
ceeding IS  not  something  collateral  to  the 
judgment.  A  denial  of  the  legal  and  bind- 
ing effect  of  a  judgment  in  a  proceeding 
not  instituted  for  the  purpose  of  annul- 
ling or  changing  it,  or  of  enjoining  its 
execution,  must  be  characterized  as  a  col- 
lateral  attack   upon   it." 

An  allegation  by  relator  in  an  injunc- 
tion proceeding  enjoining  the   enforcement 
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of  a  judgment,  that  the  relator  owns  the 
judgment,  and  a  prayer  that  his  name 
be  inserted  as  the  true  owner,  do  not 
constitute  a  collateral  attack  upon  the 
judgment.  Klein  v.  Dennis  (1884)  36  La. 
Ann.  284. 

In  Parsons  v.  Weis  (1904)  144  CaL  410, 
77  Pac.  1007,  the  court  said:  "When  we 
speak  of  a  direct  attack  upon  the  judg- 
ment, we  usually  refer  to  some  proceed- 
ing in  the  action  in  which  it  was  ren- 
dered, either  by  a  motion  before  the  court 
which  rendered  it  or  an  appeal  there- 
from, whereas  an  attempt  to  impeach  the 
judgment  by  matters  dehors  the  record 
is  a  collateral  attack.  See  also  Eichhoil 
V.  Eichhoff  (1896)  107  CaL  42,  48  Am.  St. 
Rep.  110,  40  Pac.  24.  An  attack  upon 
a  judgment  on  the  ground  that  it  wa^ 
procured  by  fraud  is  a  direct  attack,  since 
the  establishment  of  the  fraud  shows  that 
no  judgment  has  been  rendered.  The  fraud, 
however,  from  which  said  relief  may  be 
given,  does  not  include  a  judgment  regu- 
larly obtained  upon  a  fraudulent  claim  or 
by  false  testimony,  but  it  is  limited  to 
&  fraud  in  procuring  the  judgment.  Pico 
V.  Cohn  (1891)  26  Am.  St.  Rep.  159  and 
note,  91  Cal.  129,  13  L.R.A.  336,  25  Pac 
970,  27  Pac.  537." 

And  in  Exchange  Bank  v.  Ault  (1885^ 
102  Ind.  322,  1  N.  E.  562,  the  court  said: 
*  Where  a  party  to  a  judgment  or  decree 
seeks  to  impeach  its  validity  and  have" 
it  declared  void,  in  a  subsequent  action, 
by  the  allegation  of  facts  wholly  dehors 
the  record  of  such  judgment  or  decree, 
and  not  apparent  on  its  face,  such  an 
attack  upon  its  validity  is  a  collateral 
attack.  Reid  v.  Mitchell  (1884)  93  Ind. 
469;  Rogers  v.  Beauchamp  (1885)  102 
Ind.  33,  1  N.  E.  185.  It  is  settled  by  many 
decisions   of  this  court   that   such   an   at- 
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nlation  that,  in  order  to  be  a  direct 
attack,  snch  action  or  proceeding  must 
be  '^pursued  in  the  time  and  manner  pro- 
vided by  law,  and  against  one  who  is  not 
a  bona  fide  purchaser;"*  but  while  such 
conditions  may  be  necessary  for  the  suc- 
cess of  any  particular  action  or  proceed- 
ings they  do  not  seem  to  be  essential 
elements  in  a  direct,  as  distinguished 
from  a  collateral,  attack.  It  seems  ap- 
parent that  a  direct  attack  on  a  judg- 
ment might  fail  by  reason  of  the  fact 
that  it  is  not  pursued  in  the  time  and 
manner  provided  by  law,  or  that  the 
plaintiff  is  not  a  bona  fide  purchaser,  or 


for  many  other  reasons,  but  apparently 
it  would  be  merely  an  unsuccessful  effort 
to  make  a  direct  attack.  This  would 
seem  to  be  true  though  these  conditions 
may  be  always  necessary  for  the  success 
of  an  attack  on  a  judgment.  For  the 
practical  purposes  of  the  individual  case, 
there  may  be  no  objection  to  calling  any 
attack  that  fails  a  collateral  attack  with- 
in the  rule,  but  it  is  beHeved  that  such 
course  has  led  to  an  apparent,  if  not  a 
real,  lack  of  harmony  among  the  deci- 
sions when  it  comes  to  the  application  of 
the  general  rule  to  particular  cases.* 
Doubtless  the  courts  in  some  cases  of 


tack  upon  the  validity  of  a  judgment  or 
deeree  cannot  be  made  by  a  party  to  the 
record.  Reed  v.  Whitton  (1881)  78  Xnd. 
579;  Oppenheim  v.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  (1882)  85  Ind.  471;  Smith  v. 
Heas  (1884)  91  Ind.  424;  Young  v.  Wells 
(1884)  97  Ind.  410;  Smith  v.  ClifTord 
(1884)  99  Ind.  113.'' 

And  it  is  not  attacking  a  judgment  to 
prove  that  it  was  given  by  confession 
conditionally  as  security  against  indorse- 
ments, and  not  for  an  absolute  debt,  and 
such  procedure  is  allowable  even  in  a  pro- 
ceeding  to  surcharge  the  assignee  for  cred- 
itors, who  had  treated  the  judgment  as 
one  confessed  for  an  absolute  debt.  Stark's 
Appeal    (1889)    128   Pa.   645,    18   Atl.   420. 

An  attack  upon  a  judgment  by  com- 
plaint in  which  it  is  alleged  that  it  is 
void  upon  its  face,  the  complaint  being 
filed  as  provided  by  law,  is  a  direct  at- 
tack, and  is  permissible  where  it  is  also 
alleged  that  the  judgment  ia  apparently 
a  lien  upon  complainant's  land.  Penrose 
V.  McKinzie  (1888)  116  Ind.  35,  18  X.  E, 
384.  Ordinarily,  the  question  whether 
this  was  a  direct  or  a  collateral  attack 
would  seem  to*  be  immaterial,  since  the 
general  rule  ia  that  a  judgment  void  upon 
its  face  may  be  attacked  even  collateral- 
ly. 

In     Criiwford    v.    McDonald     (1805)     88 

Tex.  626,  33  S.  W.  325,  the  court  said: 
'A  direct  attack  on  a  judgment  is  an  at- 
tempt to  amend,  correct,  reform,  vacate, 
or  enjoin  the  execution  of  same,  in  a  pro- 
eeeding  instituted  for  that  purpose,  such 
as  a  motion  for  a  rehearing,  an  appeal, 
some  form  of  writ  of  error,  a  bill  of  re- 
view, an  injunction  to  restrain  its  execu- 
tion, etc.  A  collateral  attack  on  a  judg- 
ment is  an  attempt  to  avoid  its  binding 
force  in  a  proceeding  not'  instituted  for 
one  of  the  purposes  aforesaid,  as  where, 
in  an  action  of  aebt  on  a  judgment,  defend- 
ant attempts  to  deny  the  fact  of  indebt- 
edness; or  where,  in  a  suit  to  try  the 
title  to  property,  a  judgment  is  offered  as 
a  link  in  the  chain  of  title,  and  the  ad- 
verse party  attempts  to  avoid  its  effect." 
A  prosecution  for  conspiracy  to  defraud 
the  United  States,  alleged  to  have  been 
partly  accomplished  by  procuring  the  ap- 
pointment of  an  administrator  by  a  state 
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court  that  had  no  jurisdiction,  is  not  a 
collateral  attack  upon  the  judgment  of 
the  state  court.  United  States  v.  Brad- 
ford (1905)  148  Fed.  413,  affirmed  in 
(1907)  81  C.  C.  A.  606,  152  Fed.  610, 
which  has  writ  of  certiorari  denied  in 
(1907)  206  U.  S.  563,  51  L.  ed.  1190,  27 
Sup.  Ct.  Rep.   795. 

•  Van  Fleet,  Collateral  Attack.  5. 

Bergin  v.  Haight  (1893)  99  Cat  62,  3.^ 
Pac.  760;  Spencer  v.  Spencer  (1903)  31 
Ind.  App.  321,  99  Am.  St.  Rep.  260,  67 
N.    E.    1018;    Baker    v.    Baker    E.    &    Co. 

(1915)  162  Ky.  683,  L.R.A.1917C,  171,  173 
S.    W.    109,    affirmed    on    other    points    in 

(1916)  242  U.  S.  394,  61  L.  ed.  386,  37  Snp. 
Ct.  Rep.  152;  Harrod  v.  Harrod  (1915) 
167  Ky.  308,  180  S.  W.  797;  Mueller 
V.  Orunker  (1909)  145  Mo.  App.  611,  123 
S.  W.  469;  Johnson  v.  Jones  (1873)  2 
Neb.  126;  Continental  Gin  Co.  v.  De  BorJ 
(1912)  34  Okla.  66,  123  Pac.  159;  Belch- 
er Land  Mortg.  Co.  v.  Bush  (1902)  — 
Tex.  Civ.  App.  — ,  67  S.  \V.  444. 

In  Estey  v.  Williams  (1911)  —  Tex. 
Civ.  App.  — ,  133  S.  W.  470,  the  court 
held  that  an  action  by  the  judgment  debt- 
or's vendee,  asking  that  the  judgment  be 
devested  of  its  lien  upon  the  property, 
is  a  collateral  attack.  It  is  difficult  to 
explain  how  the  fact  that  plaintiff  has 
no  standing  to  attack  a  judgment  direct- 
ly can  convert  a  direct  attack  into  a  col- 
lateral one. 

In  Harman  v.  Moore  (1887)  112  Ind, 
221,  13  N.  E.  718,  it  was  held  that  a 
proceeding  in  the  nature  of  a  bill  to  re- 
view a  judgment  alleging  lack  of  juris- 
diction, predicated  upon  matters  dehora- 
the  record,  is  a  collateral  attack  upon 
the  judgment. 

In  Reed  v.  Gage  (1876)  S3  Mich.  179, 
and  Mayhew  v.  Snell  (1876)  33  Mich.  182, 
the  court  assumed  that  a  motion  in  the 
circuit  court  to  vacate  a  judgment  of  a 
justices'  court,  a  transcript  of  which  had 
been  filed  in  the  higher  court,  was  a  col- 
lateral attack  upon  the  judgment. 

»The  term  "direct  attack"  has  been 
here  used  in  contradistinction  to  "collat- 
eral attack."  Some  courts  have  used  the 
term  "indirect  attack"  to  designate  that 
class  of  cases  where  the  attack  is  not 
collateral  and  yet  is  not  as  direct  as  an 
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this  kind,  in  characterizing  the  attack  as 
a  collateral  instead  of  a  direct  attack 
which  has  failed,  were  prompted  by  the 
thought  that  the  attack  had  to  stand  on 
the  same  footing  as  a  collateral  attack. 
Since  all  attacks  on  judgments  must 
be  either  direct  or  collateral,*  it  follows 
that  the  two  kinds  of  attacks  are  com- 
plementary, and  the  collateral  attack 
might  be  defined  as  an  attack  on  a  judg- 
ment in  any  manner  other  than  by  an 
action  or  proceeding  whose  very  purpose 
is  to  impeach  or  overturn  the  judgment. 


Or,  stated  afftrmatively,  a  collateral  at- 
tack upon  a  judgment  is  an  attack  made 
by  or  in  an  action  or  proceeding  that  has 
an  independent  purpose  other  than  im- 
peaching  or  overturning  the  judgment, 
although  impeaching  or  overturning  the 
judgment  may  be  necessary  to  the  suc- 
cess of  the  action.^ 

On  the  other  hand,  a  few  courts  hold 
that  any  attack  on  a  judgment  for  fraud 
in  its  procurement  is  a  direct  attack  no 
matter  what  the  form  of  the  procedure, 
for  the  reason  that  a  judgment  procured 


appeal.  Le  Mesnager  v.  Variel  (1904) 
144  Cal.  463,  103  Am.  St.  Rep.  91,  77  Pac. 
088,  where  it  was  held  that,  in  a  snit  in 
equity  to  set  aside  a  judgment,  the  court 
could  not  review  the  rulings  of  the  trial 
court. 

*But  see  note  3,  supra. 

» Rhino  V.  Emery  (1805)  65  Fed.  826; 
United  States  Trust  Co.  v.  ^^lercantilc 
Trust  Co.  (1898)  31  C.  C.  A,  427,  59  U. 
S.  App.  300,  88  F«d.  140;  Cohen  v.  Port- 
land Lodge  (1906)  144  Fed.  266,  affirmed 
in  (1907)  81  C.  C.  A.  483,  152  Fed.  357; 
Morris  v.  Travelers'  Ins.  Co.  (1911)  180 
Fed.  211;  Carpenter  v.  M.  J.  &  M.  M.  Con- 
solidated (1914)  129  C.  C.  A.  388,  212 
Fed.  868;  Drury  v.  Ewing  (1862)  Fed 
Cas.  No.  4095;  Friedman  v.  Shambliu 
(1897)  117  Ala.  454,  23  So.  821;  Ebner 
v.  Heid  (1905)  2  Alaska,  600;  Flowers  v. 
Reece  (1909)  92  Ark.  611,  123  S.  W.  773; 
<:'as6ady  v.  Norris  (1915)  118  Ark.  449,  117 
S.  W.  10;  Clay  v.  Barnes  (1915)  121 
Ark.  474,  181  S.  W.  303;  Massey  v.  Doke 
(1916)  123  Ark.  211,  185  S.  W.  271;  Hoa- 
tic  V.  Love  (1860)  16  Cal.  70;  Lynch  v. 
Rooney  (1896)  112  CaL  279,  44  Pac.  565; 
Stambach  v.  Emerson  (1903)  139  CaL 
282,  72  Pac.  991;  Newlove  v.  Mercantile 
Trust  Co.  (1909)  156  CaL  667,  105  Pac. 
•971;  Cochrane  v.  Parker  (1898)  12  Colo. 
App.  169,  54  Pac.  1027;  Kavanagh  v.  Ham- 
ilton (1912)  53  Colo.  157,  126  Pac.  612, 
Ann.  Cas.  1914B,  76;  O'Xeill  v.  Potviu 
(1907)  13  Idaho,  721,  93  Pac.  20,  257; 
Trogdon  v.  Cleveland  Stone  Co.  (1893)  53 
111.    App.    206;    Eimer   v.   Richards    (1861) 

25  111.  289;  People  ex  rel.  Kochersperger  v. 
Lingle  (1897)  165  la  65,  46  N.  E.  10;  Ben- 
nett V.  Roys  (1904)  212  IlL  232,  72  N. 
E.  380;  Clark  v.  Zaleski  (1912)  253  IlL 
63,  97  N.  E.  272;  Cigler  v.  Keinath  (1912) 
167  IlL  App.  65;  Jones  v.  Williams  (1914) 
185  111.  App.  499;  Sturgis  v.  Rogers  (1866) 

26  Ind.  1;  Cohee  v.  Baer  (1892)  134  Ind 
375,  39  Am.  St.  Rep.  270,  32  X.  E.  920; 
Benbow  v.  Studebaker  (1912)  51  Ind.  App. 
450,  99  N.  E.  1033;  Alford  v.  GufTv  (1909) 
—  Ky.  — ,  115  S.  \V.  216;  Watkins  v. 
Northern  Coal  &  Coke  Co.  (1909)  132  Ky. 
700,  116  S.  W.  1192;  Dennis  v.  Alvo^ 
(1909)  —  Ky.  ~,  117  S.  W.  287;  Duff 
v.  Hagins  (1912)  146  Ky.  792,  143  S.  W. 
378;  Paducah  v.  Paducah  Traction  Co. 
(1916)  168  Ky.  198,  181  S.  W.  1093;  Vicks- 
burg    Grocery    Co.    v.    Brennan    (1896)     — 
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Miss.  — ,  20  So.  846;  Skillman  v.  Clardy 
(1914)  256  Mo.  297,  165  S.  W.  1050;  Max- 
well V.  Quimby  (1901)  90  Mo.  App.  469; 
Gunby  v.  Cooper  (1914)  177  Mo.  App.  354, 
164  S.  W.  152;  Territory  ex  rel.  Coler  v. 
Sante  Fe  County  (1907)  14  N.  M.  134,  80 
Pac.  252;  Brown  v.  Harding  (1915)  170 
N.  C.  253,  86  S.  E.  1010,  Ann.  Cas.  1917C, 
548;  Continental  Gin  Co.  v.  De  Bord  (1912) 
34  Okla.  66,  123  Pac.  159;  Sockey  v.  Win- 
stock  (1914)  43  Okla.  758,  144  Pac,  372; 
Pope  V.  Harrison  (1885)  16  Lea  (Tenn.) 
82;  Reeves  v,  Hager  (1899)  101  Tenn.  712, 
50  S.  W.  760;  Brooks  v.  Powell  (1895)  — 
Tex.  Civ.  App.  — ,  29  S.  W.  809;  Scuddcr 
V.  Cox  (1904)  35  Tex.  Civ.  App.  416,  80 
S.  W.  872;  Xewman  v.  Mackey  (1904)  37 
Tex.  Civ.  App.  85,  83  S.  W.  31;  Holland 
V.  Ferris  (1908)  —  Tex.  Civ.  App.  — ,  107 
S.  W.  102;  Estey  v.  Williams  (1911)  — 
Tex.  Civ.  App.  — ,  133  S.  W.  470;  Water- 
man Lumber  &  Supply  Co.  v.  Robins  (1913) 
—  Tex.  Civ.  App.  — ,  159  S.  W.  360; 
Reeves  v.  Fuqua  (191ft)  —  Tex.  Civ.  App. 
— ,  184  S.  W.  682;  Kalb  v.  German  Sav.  & 
L.  Soc.  (1901)  25  Wash.  349,  87  Am.  S^ 
Rep.  757,  66  Pac.  559;  First  Nat.  Bank  v. 
Huntington  Distilling  Co.  (1895)  41  W.  Va. 
530,  56  Am.  St.  Rep.  878,.  23  S.  E.  792. 

So  it  has  been  held  that  in  a  bill  to  quiet 
title,  or  in  the  cross  bill  in  answer  thereto, 
an  effort  to  impeach  a  deed  executed  in 
conformity  with  proceedings  in  a  probate 
or  equity  court,  and  to  impeach  the  pro- 
ceedings on  any  ground  except  fraud,  is  a 
collateral  attack  within  the  general  rule. 
Friedman  v.  Shamblin  (1897)  117  Ala. 
454,  23  So.  821;  O'Barr  v.  Sanders  (1914) 
113  Ark.  449,  169  S.  W.  249;  Clav  v. 
Barnes  (1915)  121  Ark.  474,  181  S.  W.  303; 
Donaldson  v.  Winningham  (1908)  48  Wash. 
374,  125  Am.  St.  Rep.  937,  93  Pac.  534. 

In  an  action  against  an  officer  for  selling 
"CJhristiau"  Casper's  goods  on  execution 
from  a  judgment  against  ''Charles"  Casper, 
an  attempt  to  amend  the  judgment  and  use 
it  as  a  defense  is  a  collateral  attack.  Bo- 
fore  it  can  be  used  as  a  defense,  a  separate 
proceeding  must  be  brought  and  an  amend- 
ment secured.  Casper  v.  Klippen  (1895) 
61  Mimi.  353,  52  Am.  St.  Rep.  604,  63  N. 
W.    737. 

And  the  claim  of  an  intervener  in  an  ac- 
tion for  the  foreclosure  of  a  mortgage 
made  by  an  executor  under  a  court  order, 
that    the    order    was    illegal    in    that    the 
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by  fraud  is  utterly  void.*  It  would  seem 
to  be  more  consistent  with  the  recognized 
principles  of  law  to  classify  such  attack 
with  reference  to  the  purpose  of  the  pro- 
ceeding in  which  the  attack  is  made,  and 
thus  compel  a  direct  attack  whenever 
fraud  must  be  proved  dehors  the  record^ 
and  permit  a  collateral  attack  where  the 
fraud  is  disclosed  by  the  record. 


No  invariable  classification  of  actions 
as  to  their  direct  or  collateral  character 
can  be  made.  As  already  stated,  the 
character  of  the  attack  is  determined  by 
the  purpose  of  the  action  in  which  the  at- 
tack is  made,  but  the  courts  do  not  and 
should  not  stick  too  technically  to  the 
exact  wording  made   by  the  pleader.''^* 

An  action  brought  for  the  purpose  of 


executor  was  directed  to  thus  secure  a  par- 
ticular debt  of  the  estate,  is  a  collateral 
attack  upon  the  order  of  court,  the  inter- 
vener being  an  unsecured  creditor  of  the 
estate  who  did  not  press  his  claim  at  the 
time  the  order  was  made.  Stambach  v. 
Emerson  (1003)  139  Cal.  282,  72  Pac.  991. 

After  defendant's  general  demurrer  in  a 
burnt  records  proceeding  has  l>een  over- 
niled  and  judgment  entered  against  him, 
and  he  has  been  dispossessed  by  writ  of 
assistance,  a  motion  made  by  him  that  a 
writ  of  restitution  be  issued  and  the  writ 
of  assistance  be  quashed  on  the  groimd  that 
his  grantor  had,  prior  to  the  bringing  of 
the  plain titTs  action,  obtained  a  decree 
against  the  plaintiff  establishing  title  to 
the  premises  in  the  said  grantx)r,  is  in 
effect  a  collateral  attack  upon  the  decree 
of  the  court  in  the  burnt  records  proceed- 
ings Bennett  v.  Roys  (1904)  212  UL  232, 
72  y.  E.  380. 

On  an  application  for  judgment  against 
lots  or  lands  for  delinquent  taxes,  an  ob- 
jection to  the  judgment  because  of  the  in- 
ijufficieney  of  the  ordinance  under  which 
the  assessment  is  made  is  a  collateral  at- 
tack on  the  judgment  of  confirmation  of 
the  assessment.  People  ex  rel.  Kocher- 
sperger  v.  lingle  (1897)  166  IlL  65,  4« 
X.  E.  10. 

In  an  action  on  a  trustee's  bond  on  an 
allegation  that  the  trustee  had  failed  to 
execute  the  decree  of  the  eourt  according 
to  the  duties  of  his  trust,  the  trustee  will 
not  be  permitted  to  plead  as  a  defense 
that  the  decree  was  erroneous  or  illegal. 
Richardson   v.   SUte    (1821)    2   GUI    (Md.) 

In  a  bill  by  the  legal  heirs  of  a  decedent 
to  assert  thsir  rights  to  the  land  after 
they  have  succeeded  in  obtaining  a  decree 
setting  aside  decedent's  will,  which  pur- 
ported to  devise  the  land  to  another,  the 
purchaser  from  the  alleged  legatee  would 
be  attacking  the  decree  collaterally  if  al- 
lowed to  plead  that  the  suit  m  which  the 
decree  was  obtained  was  merely  a  collusion 
between  the  legatee  and  the  heirs.  Reeves 
V.  Hager  (1899)  101  Tenn.  712,  50  S.  W. 
760. 

A  defense  by  a  sheriff  in  an  action 
against  him  and  his  sureties  for  his  failure 
to  return  an  execution,  that  the  judgment 
upon  which  the  execution  was  issued  is  in- 
valid, is  a  collateral  attack  upon  the  judg- 
ment. Vieksburg  Grocery  Co.  r.  Bremnan 
(1896)  —  Miss.  — ,  20  So.  846. 

In  an  action  to  recover  costs  on  a  judg- 
ment whidi  was  entered  by  agreement,  the 
terms  of  which  imposed  upon  defendant  the 
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costs  sued  for,  a  defense  that  the  plaintiff 
had,  in  consideration  of  the  entry  of  the 
judgment,  orally  agreed  to  pay  the  cost* 
sued  for,  is  a  collateral  attack  on  the  judg- 
ment. Maxwell  v.  Quimby  (1901)  90  Mo. 
App.  469. 

In  an  action  to  try  title,  an  attack  on  a 
judgment  that  has  been  oiTered  as  a  link  in 
the  chain  of  title  is  a  collateral  attack. 
Scudder  v.  Ox  (1904)  35  Tex.  Civ.  App. 
416,  80  8.  W.  872.  Also  see  Rowe  v.  Sil- 
BAi  OH,  ante,  466. 

But  it  was  held  in  >IcCampbell  v.  Durst 
(1889)  73  Tex.  410,  11  S.  W.  380,  that  a 
suit  to  cancel  and  annul  a  deed  alleging  that 
the  proceedings  of  the  probate  court  upon 
which  it  was  founded  were  fraudulent  and 
void  is  not  a  collateral  attack  upon  the 
proceedings,  but  a  direct  effort  to  annul 
the  deed,  which  may  be  done  when  fraud 
has  been  perpetrated,  though  the  probate 
orders  stand.  This  decision  probably  turns 
upon  the  fact  of  fraud  in  the  procurement  of 
the  order  in  somewhat  the  same  way  as  do- 
the  Indiana  cases  cited  under  note  6,  infra. 

9  This  seems  to  be  the  settled  rule  in 
Indiana  regardless  of  the  form  of  the  ac- 
tion. Thompson  v.  McCorkle  (1893)  136 
Ind.  484,  43  Am.  St.  Rep.  334,  34  X.  E.  813, 
.36  N.  E.  211;  Kirby  v.  Kirby  (1896)  142  Ind. 
419,  41  N.  E.  809. 

8o  it  has  been  held  that  an  action  to  set 
aside  a  judgment  for  fraud  in  its  procure- 
ment is  a  direct  attack,  even  though  no 
fraud  is  disclosed  bv  the  record.  Cotterell 
V.  Koon  (1898)   161  Ind.  182,  61  N.  E.  235. 

It  has  also  been  held  that,  in  an  action* 
for  possession  after  an  execution  sale,  proof 
that  the  judgment  from  which  the  execu- 
tion issued  had  been  paid  prior  to  the  time 
of  issuing  the  execution  is  not  a  collateral' 
attack  on  the  judgment.  McLiesh .  v.  Ball 
(1910)  68  Wash.  690,  137  Am.  St.  Rep. 
1087,  109  Pac.  209. 

7Ebner  v.  Heid  (1906)  2  Alaska,  600; 
Trogdon  v.  Cleveland  Stone  Co.  (1893) 
63  111.  App.  206;  Sockey  t.  Winstock 
(1014)  43  Okla.  768,  144  Pac.  372;  Purdv 
v.  Winters  (1916)  79  Or.  614,  156  Pac.  285. 

The  court  in  Scudder  v.  Cox  (Tex.)  su- 
pra, apparently  took  this  view.  It  was 
held  that  an  attack  on  a  judgment  for 
fraud  in  its  procurement,  not  disclosed  up' 
on  the  face  of  the  record,  is  collateral  when- 
made  against  a  judgment  offered  as  a  link 
in  the  chain  of  title  which  plaintiff  in  an 
action  to  try  title  was  attempting  to 
prove. 

''•See  note  24,  infra,  for  examples  of 
some  cases  in  which  the  purpose  as  ex- 
pressed was  to  permanently  enjoin  the  en- 
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impeachii^  a  judgment  would  be  direct, 
but  a  collateral  attack  on  a  judgment 
might  be  made  in  the  same  form  of  ac- 
tion when  brought  for  another  purpose.* 
Only  a  rough  classification  of  a  few  ac- 
tions whose  form  reveals  their  purpose 
is  here  attempted. 

A  motion  to  vacate  a  judgment  made 
in  the  court  that  rendered  it  is  not  a 
collateral,  but  a  direct  attack ;  •*  likewise 
a  similar  motion  to  set  aside  a  judg- 
ment .•  And  the  same  is  true  of  an  ac- 
tion  to   vacate  or  set   aside   the  judg- 

forcement  of  the  judgment,  yet  the  attack 
was  held  to  be  direct,  since  this  expressed 
purpose,  if  achieved,  would  in  effect  destroy 
the  judgment. 

^  A  good  illustration  of  the  distinction 
here  made  is  afforded  by  the  position  taken 
by  the  court  in  Re  Warfield  (1863)  22  Cal. 
.51,  83  Am.  Dec.  49,  where  it  was  held  that 
a  petition  for  the  probate  of  a  will  that 
had  been  probated  was  a  collateral  attack 
upon  the  probate  decree,  the  petitioner  pro- 
ceeding upon  the  assumption  that  the  will 
had  never  been  legally  probated;  but  the 
court  said  that  a  petition  or  action  to  set 
aside  the  probate  for  defects  or  irreg- 
ularities would  have  been  a  direct  attack 
thereon.  The  form  of  action  was,  of  course, 
different  from  the  hypothetical  form,  but 
the  form  of  the  action  would  be  controlled 
by  the  purpose. 

SaReinhart  v.  Lugo  (1890)  86  CaL  395, 
21  Am.  St.  Rep.  62,  24  Pac.  1089;  Wood 
v.  Wood  (1907)  136  Iowa,  128,  12  L.R.A. 
(N.S.)  891,  126  Am.  St.  Rep.  223,  113  N.  W. 
492;  Douglas  v.  Douglas  (1908)  140  Iowa, 
003,  117  N.  W.  982;  Smith  v.  Young  (1909) 
136  Mo.  App.  65,  117  S.  W.  628  (if  made 
at  the  same  term  at  which  it  was  ren- 
dered); Atwood  V.  Tucker  (At  wood  v. 
Roan)  (1914)  26  N.  D.  622,  61  L.R.A.(N.S.) 
697,  145  N.  W.  587;  JeflTerson  v.  Gallagher 
(1915)  —  Okla.  — ,  150  Pac.  1071:  Smart 
V.  Panther  (1906)  42  Tex.  Civ.  App.  262, 
95  S.  W.  679;  Le  Master  v.  Dalhart  Real 
Estate  Agency  (1909)  56  Tex.  Civ.  App. 
302,  121  S.  W.  185. 

9  Hall  V.  Huff  (1916)  122  Ark.  67,  182 
S.  W.  535;  Spencer  v.  Berns  (1901)  114 
Iowa,  126,  86  N.  W.  209;  Lieberman  v. 
Douglass  (1901)  62  Kan.  784,  64  Pac.  590. 

lOSymes  v.  Charpiot  (1902)  17  Colo. 
App.  463,  69  Pac.  311;  Soules  v.  Robinson 
(1901)  —  Ind.  App.  — ,  60  N.  E.  726;  Vaule 
V.  Miller  (1897)  69  Minn.  440,  72  X.  W. 
4.52;  Forrester  v.  Strauss  (1891)  21  N.  Y. 
Civ.  Proc.  Rep.  106,  18  N.  Y.  Supp.  41: 
Stephens  v.  Hewett  (1899)  22  Tex,  Civ. 
App.  303,  54  S.  W.  301;  Ross  v.  Drouilhet 
(1904)  34  Tex,  Civ.  App.  327,  80  S.  W. 
241;  Carpenter  v.  Anderson  (1903)  33  Tex. 
Civ.  App,  484,  77  S.  W.  291;  Mosby  v. 
Gisborn  (1898)  17  Utah,  257,  54  Pac.  121. 

Even  if  the  main  object  is  to  recover 
lAnd  in  an  action  of  trespass  to  try  title, 
a  direct  attack  upon  a  judgment  may  be 
made  bv  the  plaintiffs.  Schneider  v.  Sellers 
(1900)  "25  Tex.  Civ.  App.  226,  61  S.  W.  64L 
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ment  ^^  as  well  as  of  an  aetion  to.  cancel 
it.^^  And  an  attack  by  appeal,  error, 
certiorari,**  or  by  any  other  proceeding 
to  review  the  judgment  ^  in  an  appellate 
court,  is  a  direct,  and  not  a  collateral,  at- 
tack thereon. 

But  as  a  general  rule  an  attack  is  col- 
lateral when  made  upon  a  judgment  that 
constitutes  the  foundation  or  evidence 
upon  which  the  opponent's  claim  is 
based,**  or  forms  a  part  of  the  title  that 
is  the  subject  of  the  suit.** 

And  an  attack  on  a  judgment  in  de- 


"McKinney  v.  Adams  (1909)  95 
832,  50  So.  474;  Phelps  v.  McCollam  (1901) 
10  N.  D.  536,  88  N.  W.  292;  Graham  v. 
East  Texas  Land  &  Improv.  Co.  (1899) 
—  Tex,  Civ.  App.  — ,  50  S.  W.  679. 

"Wilson  V.  Collin  (1909)  45  Colo.  412, 
102  Pac.  21;  Fortier*s  Succession  (1800)  51 
La.  Ann.  1562,  26  So.  564;  Moore  v.  Prince 
(1893)  5  Tex.  Civ.  App.  352,  23  S.  W.  1113; 
Wipff  V.  Heder  (1894)  6  Tex.  Civ.  App. 
685,  26  S.  W.  118;  Kalteyer  v.  Wipff 
(1899)  —  Tex.  Civ.  A^).  — ,  49  S.  W.  1055; 
(iibbens  v.  Bourland  (1912)  —  Tex.  Civ. 
App.  — ,  145  S.  W.  274. 

"Title  Abstract  Co.  v.  Nasburg  (1911) 
58  Or.  190.  113  Pac.  2;  De  Cordova  v. 
Rodgers  (1902)  —  Tex.  Civ.  App.  -— ,  67 
S.  W.  1042. 

14  Safe-Deposit  &  T.  Co.  v.  Wright  (1900) 
44  C.  C.  A.  421,  106  Fed.  156;  Hall  v.  Saun- 
trv  (1900)  80  Minn.  348,  83  N.  W.  156, 
3^;Deegan  v.  Deegan  (1894)  22  Nev.  185, 
68  Am.  St.  Rep.  742,  37  Pac.  360;  Brant- 
Ingham  v.  Brant ingham  (1858)  12  N.  J. 
Eq.  160;  Second  Nat.  Bank's  Appeal  (1877) 
85  Pa.  528. 

So  it  has  been  held  that  the  defendant 
in  an  attachment  cannot  attack  the  judg- 
ment upon  which  the  attachment  was  is- 
sued. Whitworth  v.  Pelton  (1890)  81 
Mich.  98,  45  N.  W.  500;  Cleveland  Co.-op. 
Stove  Co.  V.  Mehling  (1900)  21  Ohio  C.  Ct. 
60,  11  Ohio  C.  D.  400. 

And  in  an  action  to  restore  the  lost  rec- 
ord of  a  judgment,  the  regularity  of  the 
judgment  cannot  be  made  the  subject  of 
investigation.  Kanke  v.  Herrum  (1878)  48 
Iowa,  276;  McFeeley  v.  Osborn  (1867)  1*1 
La.  Ann.  471. 

"Dennis  v.  Alves  (1909)  —  Ky.  — ,  117 
S.  W.  287;  Lovitt  v.  Russell  (1897)  13?* 
Mo.  474;  40  S.  W.  123;  Jones  v.  Blun 
(1895)  145  N.  Y.  333,  39  N.  E.  954;  Lee  v. 
Kingsburv  (1854)  13  Tex.  69,  62  Am.  Der. 
546;  Crawford  v.  McDonald  (1896)  88  Tex. 
626,  33  S.  W.  326;  Parker  v.  Moodv  (1906^ 
43  Tex.  Civ.  App.  492,  96  S.  W.  650. 

So  the  purchaser  of  property  at  an  ad- 
ministrator's sale  makes  a  collateral  at- 
tack upon  the  judgment  of  the-  probate 
court  ordering  the  sale,  when  he  attacks 
it  in  defense  to  an  action  for  the  purchase 
money..  Flowers  v.  Reece  (1909)  92  Ark. 
611,  123  S.  W.  773. 

But  it  is  possible  in  an  aetion  to  quiet 
title,  it  has  been  held,  for  the  defendant  to 
make  a  direct  attack,  by  way  of  a  cross 
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feose  of  an  action  to  enf oorce  it  is  usual- 
ly held  to  be  a  eoUateral  attack,^*  but  in 
such  ease  it  has  been  heid  that  a  cross 
bill  asking  to  have  the  judgment  an- 
nulled amounts  to  a  direct  attack  upon 
the  judgment.^^  It  has  also  been  held 
that  an  attaek  on  a  judgment  in  an  ac- 
tion on  a  note  given  in  satisfaction  of 
the  judgment  is  a  collateral  attack, ^^ 
Likewise,  an  attack  is  collateral  when 
made  by  defendant  upon  a  judgment  in 
an  action  to  revive  the  judgment.^ 
Where  the  judgment  debtor  is  a  munici- 
pal   corporation,    its    attack    upon    the 


jodgBient  in  an  action  to  compel  it  to 
levy  a  tax  to  pay  the  judgment  is  a  col- 
lateral attack,*®  and  in  an  application 
for  a  judgment  of  sale  for  taxes  on 
special  assessukent,  an  attack  upon  the 
judgment  eonfirming  the  special  assess^ 
ment  is  collateral.'^  An  attack  upon  the 
judgment  in  a  bill  in  aid  of  execution 
thereon  is  a  collateral  attack,^  and  so  is 
an  attack  on  the  decree  of  foreclosure 
made  in  an  action  in  ejectment.^ 

Under  the  definitions  already  given 
there  can  be  no  doubt  that  a  bill  to  per- 
manently enjoin  the  enforcement   of  a 


bill,  upon  the  judgmeTit  upon  which  plain- 
tiff's title  is  founded.  Northwestern  «t 
P.  Uvpotheek  ▼.  Ridpath  (1002)  29  Wash. 
687,  '70  Pac.  139. 

w  Black  V.  Woodruff  (1915)  193  Ala. 
327,  69  So.  97  (but  an  award  is  not  so 
secured);  Harlan  v.  Harlan  (1908)  154  Cal. 
341,  98  Pac.  32;  People  v.  McKelvey  (1903) 
19  Colo.  App.  131,  74  Pac.  633;  Porter  v. 
Roiincltree  (1900)  111  Ga.  369,  36  S.  E. 
761;  Devine  v.  Gilmore  (1915)  192  III.  App. 
625;  Rogers  v.  Rogers  (1854)  15  B.  Mon. 
(Ky.)  364;  Couchman  v.  Bush  (1904)  26 
Ky.  L.  Rep.  1277,  83  S.  W.  1039,  extended 
in  (1905)  27  Ky.  L.  Rep.  108,  83  S  W. 
1136:  Gunby  v.  Cooper  (1914)  177  Mo. 
App.  354.  164  S.  W.  J52;  Toomer  v.  Rosan- 
sky  (1899)   11  Pa.  Super.  Ct.  506. 

So,  in  an  action  to  enforce  a  jndf^ent 
entered  on  the  forfeiture  of  a  bond  in  a 
criminal  case,  an  attack  by  the  defendant 
on  the  judgment  is  collateral.  People  v. 
McKelvey  (1903)  19  Colo.  App.  131,  74 
Pac.  533. 

"International  &  G.  N.  R.  Co.  v.  Moore 
(1895)  —  Tex.  Civ.  App.  — ,  32  S.  W.  379; 
Patrucio  v.  Selkirk  (1913)  —  Tex.  Civ. 
App.  —,  160  vS.  W.  635. 

WLake  County  v.  Piatt  (1897)  25  C.  C. 
A.  87,  49  U.  S.  App.  216,  79  Fed.  667; 
Mitchell  V.  State  Bank  (1838)  2  111.  526; 
Mathias  v.  Miller  (1911)   164  111.  App.  113. 

And  the  rule  of  collateral  attack  was 
applied  in  Wallace  v.  Usher  (1817)  4  Bibb, 
(ky.)  508,  where  the  defendant,  when  sued 
upon  a  note,  attempted  to  impeach  as  il- 
legal the  decision  of  a  court  in  the  matter 
that  constituted  the  consideration  for  the 
note. 

"Foster  v.  Crawford  (1897)  80  Fed.  991. 
affirmed  in  (1897)  28  C.  C.  A.  242,  53  U.  S. 
App.  069,  83  Fed.  975;  Selders  v.  Boyle 
(1897)  5  Kan.  App.  451,  49  Pac.  320;  Haupt 
V.  Simington  (1903)  27  Mont.  480,  94  Am. 
St.  Rep.  839,  71  Pac.  672. 

But  it  has  been  held  that  the  defendant 
in  an  action  to  revive  a  judgment  makes  a 
direct  attack  on  the  judgment  by  answer 
denving  the  jurisdiction  of  the  court. 
Waterman  v.  Bash  (1907)  46  Wash.  212, 
89  Pac.  556. 

And  where  the  defendant  alleges  that 
in  the  procurement  of  the  judgment  he  was 
wholly  without  notice,  and  resists  the  re- 
vival  thereof   on   that  ground,  he   is   not 
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attacking  the  judgment  collaterally.  Kauf- 
nmn  v.  Foster  (1906)  89  Miss.  388,  42  Sa 
667. 

•ORock  Island  County  v.  United  States 
(1867)  4  Wall.  (U.  S.  )  435,  18  L.  ed.  419; 
Davenport  v.  Lord  (Davenport  v.  United 
States)  (1870)  9  Wall.  (U.  S.)  409,  19  U 
ed.  704;  United  States  v.  New  Orleans 
(1879)  98  U.  S.  381,  25  L.  ed.  226;  Harsh- 
man  v.  County  Ct.  (1887)  122  U.  S.  306. 
30  L.  ed.  1152,  7  Sup.  Ct.  Rep,  1171 ;  Moore 
V.  Edgefield  (1887)  32  Fed.  498  (judgment 
void  on  its  face  and  attack  allowed);  Hill 
V.  Scotland  County  Ct.  (1887)  32  Fed.  716; 
Halt  County  v.  National  L.  Ins.  Co.  (1897) 
25  C.  C.  A.  489,  49  U.  S.  App.  376,  80  Fed. 
686;  Fleming  v  Trowsdale  (1898)  29  C.  C. 
A.  106,  54  U.  S.  App.  574,  85  Fed.  189; 
Geer  v.  Ouray.  County  (1899)  38  C.  C.  A. 
260,  97  Fed.  435;  Helena  v.  United  States 
(1900)  43  C.  C.  A.  429,  104  Fed.  113;  Rio 
Grande  County  v.  Burpee  (1897)  24  Colo. 
56,  48  Pacr.  539;  Edmundson  v.  Independent 
School  Dist.  (1896)  98  Iowa,  639,  60  Ara. 
St.  Rep.  224,  67  N.  W.  671;  Stenberg  v. 
State  (1896)  48  Neb.  299,  67  N.  W.  190; 
Territory  ex  rel.  Coler  v.  Santa  Fe  County 
(1907)  14  K.  M.  134,  89  Pac.  252;  Bear  v. 
Brunswick   County    (1898)    122   N.  C.   434, 

65  Am.  St.  Rep.  711,  29  S.  E.  719;  Howard 
V.  Huron  (1894)  5  S.  D.  539,  26  L.R.A.  493, 
S9  N.  W.  833;  Smith  v.  Ormsby  (1898)  20 
Wash.  396,  72  Am.  St.  Rep.  110,  55  Pae. 
570;   Boasen  v.  State   (1896)   47  Neb.  246, 

66  N.  W.  303. 

And  in  an  action  to  enjoin  the  collection 
of  a  tax  to  pay  a  judgment,  an  attack 
upon  the  judgment  is  collateral.  Grand 
Island  &  N.  W.  R.  Co.  v.  Baker  (1896) 
6  Wyo.  369,  34  L.R.A.  835,  71  Am.  St.  Rep. 
926,  45  Pac.  494. 

(>n  the  general  rip^ht  to  go  behind  judg- 
ment against  municipality  in  mandamus 
proceedings  to  enforce  the  same,  see  note 
to  Brunson  v.  Caskie,  9  L.R.A.(N.S.)   1002. 

« Glover  ▼.  People  <1961)  188  lU.  576, 
59  N.  E.  429. 

M  Carey  v.  Hawaiian  Lumber  Mills 
(1912)  21  Haw.  311;  Morley  Bros.  v. 
Stringer    (1903)    133   Mich.  690,   95   N.  W. 

978. 

««  Trope  V.  Kerns  (1888)  3  Cal.  (Unrep.) 
47,  20  Pac.  82,  affirmed  in  (1890)  83  Cal. 
553,  23  Pac.  691, 
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judgment  is,  when  it  eonstitutes  an  at* 
taek,  not  collateral.**  The  real  object  of 
the  bill  is  to  destroy  or  overturn  the 
judgment.  Where  such  is  not  the  real 
object,  there  is  no  attack  on  the  judg- 
ment.'^  But  some  courts  hold  that  such 
an  attack  is  collateral.^  The  ground  of 
the  holdings  apparently  is  that  one  court 
has  no  jurisdiction  of  judgments  of  an- 
other. While  this  might  be  a  very  good 
reason  for  holding  that  such  action  can- 
not prevail,  it  does  not  in  fact  convert  a 


direct  attack  into  a  collateral  one.  But 
whichever  view  is  taken,  the  results 
reached  seem  to  be  practically  the  same, 
for  all  the  courts  hold  that  an  equity 
court  cannot  review  mere  errors  as  an 
appellate  court  could  do,  or  set  aside  the 
judgment  for  mere  irregularities,  and 
they  also  seem  to  hold  that  such  action 
can  be  maintained  if  the  demand  for  re- 
lief is  based  on  lack  of  jurisdiction, 
fraud,  or  other  recognized  ground  for 
equitable  relief.*' 


M  Campbell -Kawannanakoa    v.    Campbell 

(1907)  152  Cal.  201,  92  Pac.  184;  Smith  v. 
Morrill  (1808)  12  Colo.  App.  233,  55  Pac. 
824;  WiUiams  v.  Lancaster  (1901)  113  Ga. 
1020,  39  S.  E.  471;  Brakke  v.  Hoskina 
(1896)  98  Iowa,  233,  67  N.  W.  235;  Waite 
V.  Ellis  (1898)  8  Ohio  S.  &  C.  P.  Dec.  51; 
Johnson  v.  Filtsch  (1913)  37  Okla.  510,  138 
Pac.  165;  Dashner  v.  Wallace  (1902)  29 
Tex.  Civ.  App.  151,  68  S.  W.  307;  Fayssoux 
V.  Kendall  County  (1900)  —  Tex.  Civ.  App. 
— ,  55  S.  W.  683;  Lane  v.  Moon  (1907)  46 
Tex.  Civ.  App.  625,  103  S.  W.  211;  Mc 
Mickle  V.  Rochelle  (1910)  69  Tex.  Civ.  App. 
91,  125  S.  W.  74;  San  Bernardo  Townsite 
Co.  V.  Hocker  (1915)  —  Tex.  Civ.  App.  — . 
176  S.  W.  644;  Liebhart  v.  Lawrence  (1912) 
40  Utah,  243,  120  Pac.  215;  Noble  v.  Aune 

(1908)  60  Wash.  73,  96  Pac.  688. 

M  Hamburger  v.  Kosminsky  (1901)  — 
Tex.  Civ.  App.  — ,  61  S.  W.  958. 

M  Duncan  v.  Lankford  (1896)  145  Ind. 
146,  44  N.  E.  12;  Davis  v.  D.  M.  Osborn  & 
Co.  (1901)  156  Ind.  86,  59  N.  E.  270; 
Larimer  v.  Kiau  (1914)  57  Ind«  App.  33, 
103  N.  E.  1102,  105  N.  E.  936;  Peters  v. 
League  (1868)  13  Md.  68,  71  Am.  Dec.  622; 
Missouri,  K.  &  T.  R.  Co.  v.  Warden  (1897) 
73  Mo.  App.  117;  Nichols  v.  Doak  (1908) 
48  Wash.  467,  126  Am.  St.  Rep.  942,  93 
Pac.   919. 

But  the  Indiana  courts  hold  that  such 
an  attack  on  the  ground  of  fraud  is  direct, 
and  not  collateral.  Frankel  v.  Carrard 
(1903)  160  Ind.  209,  66  N.  E.  687.  And  see 
note  6,  supra. 

•^Sockey  v.  Winstock  (1914)  43  Okla. 
768,  144  Pac.  372. 

This  seems  to  be  the  view  taken  in 
Houser  v.  Bonsai  (1908)  149  N.  C.  51,  62 
S.  £.  776,  where,  in  an  action  for  damages, 
a  prior  judgment  before  a  justice  of  the 
peace  was  set  up  as  a  defense,  and  plaintilF 
replied  that  the  prior  judgment  had  been 
obtained  by  fraua.  It  was  held  that  the 
attack  was  direct,  and  the  court  said: 
"The  defendant,  having  in  his  answer  set 
up  the  judgment  in  bar  of  plaintiff's  de* ' 
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mand,  the  plaintiff  replied  alleging  fraiid 
in  impeacliment  of  the  judgment.  All  the 
parties  in  interest  are  before  the  court, 
the  reply  is  according  to  the  course  and 
practice  of  the  court,  the  defendant  is  fully 
apprised  of  the  objection  made  to  the  valid- 
ity of  the  judgment,  and  the  prooeedingA 
are  aa  direct  as  they  can  well  be  made. 
There  is  some  confusion  and  apparent  con- 
flict in  the  decisions  as  to  this  term,  'direct 
proceedings,*  frequently  used  in  reference 
to  the  method  by  which  a  judgment  may  be 
attacked.  It  arises  to  some  extent  from 
the  fact  that  under  oiu:  old  system,  when 
courts,  law  and  equity,  were  separate,  or 
legal  and  equitable  relief  was  administered 
on  different  sides  of  the  docket,  in  an  action 
at  law,  relief  for  fraud  against  a  judg- 
ment could  not  be,  as  a  rule,  awarded,  be- 
cause such  relief,  as  stated,  was  only 
obtainable  in  equity,  and,  consequently, 
when  a  party  to  such  action  at  law 
endeavored  to  set  up  fraud  against  t)ie 
validity  of  a  judgment,  relief  was  denied 
because  it  had  to  be  sought  by  direct 
and  proper  proceedings,  by  *bill  in  equity.*^ 
But  under  our  present  system,  where  coiu-t» 
are  empowered  to  administer  full  relief  in 
one  and  the  same  action,  when  all  the 
parties  to  be  affected  by  the  decree  are 
before  the  court,  and  a  judgment  is  set  up 
in  bar  and  directly  assailed  in  the  proceed- 
ing for  fraud,  this  is  a  direct  and  proper 
proceeding  to  determine  its  validity.  When 
a  final  judgment  is  assailed  for  fraud 
aliunde,  the  direct  proceeding  is  by  action, 
and  if  its  validity  is  embraced  within  the 
scope  and  purpose  of  the  action  and  the  is- 
sue is  raised  by  pleadings  germane  to  the 
relief  demanded,  the  proceeding  does  not 
cease  to  be  direct  because  other  issues  may 
be  also  involved." 

This  point  is  not  within  the  scope  of 
the  present  note,  which  does  not  cover  the 
results  that  flow  from  the  determination  of 
the  question  of  direct  or  collateral  attack. 

J.  W.  M. 
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AHKANfiAS  SUPBJCliCfi  COUBT. 

MINNEQUA  COOPEKAGE  CX)MPANY 

V. 

WALTER  G.  HENDRICKS,  Judge  of  the 
Third  Division  of  the  Pulaski  Circuit 
Court. 

<130  Ark.  264,  197  S.  W.  880.) 

Jury  —  maJorUy  verdict  —  Talidtty. 

The  legislature  cannot  permit  other  than 
a  unanimous   verdict  by  a  jury  of  twelve 
members   under   a  Constitution  giving   the 
right  to  trial  by  jury. 
For  other  cases ^  see  Jury,  I,  d,  1,  in  Dig, 

1-52  K.  8. 

(McCullodi,  Ch.  J.,  dissents.) 
(June  25,  1917.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respondent  to  accept  a  verdict 
signed  by  ten  jurors  in  favor  of  petitioner 
in  a  suit  against  it  for  false  imprisonment, 
and  render  judgment  upon  it.    Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A-  Comer,  for  petitioner: 

The  verdict  is  valid  whether  Act  No.  52  ip 
in  conflict  wath  the  provisions  of  the  Consti- 
tution or  not,  for  the  reason  that  when  the 
court  instructed  the  jury  that  if  nine  or 
more  jurors  could  reach  an  agreement  it 
might  return  a  verdict,  no  objection  was 
made  by  either  party  to  such  submission 
or  instruction  of  the  court,  and  it  was  there- 
by waived. 

Chapline  v.  Robertson,  44  Ark.  202; 
Powell  V.  Bosard,  79  Mo.  App.  627;  Ken- 
nedy v.  Dodge,  19  Ohio  C.  C.  425,  10  Ohio 
C.  D.  360. 

Mr.  W.  H.  Rector,  for  respondent: 

The  right  of  trial  by  jury,  guaranteed 
by  the  Constitution  of  the  state,  contem- 
plates a  jury  of  twelve  men,  who  shall  ren- 
der a  verdict  in  which  all  shall  concur. 

Cairo  &  F.  R.  Co.  v.  Trout,  32  Ark.  17; 
SUte  v.  Morrill,  16  Ark.  384;  State  v.  Cox, 
8  Ark.  436 ;  Warwick  v.  SUte,  47  Ark.  568, 
2  S.  W.  335;  Larillian  v.  Lane,  8  Ark.  372; 
American  Pub.  Co.  v.  Fisher.  166  U.  S.  464, 
41  L.  ed,  1079, 17  Sup.  Ct.  Rep.  618;  Spring- 
ville  V.  Thomas,  166  U.  S.  707,  41  L.  ed. 
11*2,  17  Sup.  Ct.  Rep.  717;  Minneapolis  & 
»St.  L.  R.  Co.  V.  Bombolis,  241  U.  S.  211, 
60  L.  ed.  961,  L.R.A.1917A,  86,  36  Sup.  Ct. 
Kep.  505,  Ann.  Cas.  1916E,  505;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  1,  43  L.  ed. 

Note.  —  The  constitutionality  of  a  verdict 
by  less  than  all  the  jurors  is  treated  in  the 
notes  to  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Adams,  24  L.R.A.  272,  and  Minneapolis 
A  St.  L.  R.  Co.  V.  Bomljolis,  L.R.A.1917A, 
91;  and  see  later  case,  Chesapeake  &  0.  R. 
Co.  V.  Kelly,  L.R.A.1917F,  367. 
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|.873  19  Sup.  Ct.  Rep.  680;  Thompson  v. 
Uteh,  170  U.  S.  343,  42  L.  ed.  lOOi,  18 
Sup.  Ct.  Rep.  620;  Lonunen  y.  Minneapolis 
Gaslight  Co.  65  Minn.  196,  33  L.R.A.  441, 
60  Am.  St.  Rep.  450,  68  N.  W.  53;  Taussig 
V.  St.  Louis  &  K.  R.  Co.  186  Mo.  269,  85 
S.  W.  378;  Gabbert  v.  Chicago,  R.  I.  &  P. 
R.  Co.  171  Mo.  84,  70  8.  W.  801;  Klein- 
schmidt  v.  Dunphy,  1  Mont.  118;  Opinion 
of  Justices,  41  N.  H.  550;  Scott  v.  Scott, 
110  Pa.  387,  2  Atl.  531;  First  Nat.  Bank 
v.  Foster,  9  Wyo.  157,  54  L.R.A.  649,  61 
Pac.  466,  63  Pac.  1056;  24  Cyc.  185;  Houk 
V.  Allen,  126  Ind.  568,  11  L.R.A.  706,  25 
N.  £.  897;  Adkins  v.  Blake,  2  J.  J.  Marsh, 
40;  Ford  y.  State,  12  Md.  514;  liawrence 
V.  Steams,  11  Pick.  601;  Scott  v.  State,  70 
Miss.  247,  35  Am.  St.  Rep.  649,  11  So.  667; 
Memphis  &  C.  R.  Co.  v.  Pillow,  9  Heisk. 
248;  Houston  &  T.  C.  R.  Co.  v.  Waller,  66 
Tex.  331;  Bull  v.  Com.  14  Gratt.  630;  State 
V.  Austin,  6  Wis.  205. 

The  parties  litigant  in  the  court  below 
did  not  waive  a  trial  by  jury. 

Fraser  y.  MtuA  L.  Ins.  Co.  114  Wis.  610, 
90  N.  W.  476 ;  Masons'  Supplies  Co.  v.  Jones, 
58  App.  Div.  231,  68  N.  Y.  Supp.  806 ;  Lin- 
wood  Park  Co.  y.  Van  Dusen,  63  Ohio  St. 
183,  58  N.  £.  676;  Star  Brewery  Co.  y. 
Primas,  163  111.  652,  46  N.  £.  145;  Supreme 
Lodge,  K.  P.  v.  Quinn,  78  Miss.  626,  29  So. 
826;  Jewell  v.  Jewell,  84  Me.  304,  18  L.R.A. 
473,  24  Atl.  858;  Sullivan  y.  Prudential  Ins. 
Co.  172  N.  Y.  482,  66  N.  E.  268. 


Hart,  J.,  delivered  the  opinion  of  the 
court: 

C.  E.  Shiffer  brought  suit  in  the  Pulaski 
circuit  court  against  the  Minnequa  Cooper- 
age Company  for  false  imprisonment.  The 
case  went  to  trial  before  a  jury  of  twelve 
duly  qualified  electors  of  Pulaski  county. 
At  the  conclusion  of  the  trial  the  cause  was 
submitted  to  the  jury  and  it  retired  to  con- 
sider of  its  verdict.  After  deliberating  for 
some  time  the  jury  returned  into  court  and 
reported  that  it  was.  unable  to  agree  upon 
a  unanimous  verdict.  Whereupon  the  court 
called  attention  of  the  jury  to  an  act  of 
the  legislature  for  the  year  1917,  empower- 
ing nine  or  more  jurors  to  return  a  verdict 
in  civil  cases.  The  jury  again  retired  to 
consider  of  its  verdict,  and  returned  into 
court  with  a  verdict  signed  by  ten  jurors. 
The  court  declined  to  accept  the  verdict,  on 
the  ground  that  the  act  in  question  is 
unconstitutional.  The  so-called  verdict  was 
in  favor  of  the  defendant,  and  the  Minnequa 
Cooperage  Company  filed  a  petition  in  which 
the  foregoing  facts  are  set  forth,  and  asks 
this  court  to  make  an  order  requiring  the 
circuit  judge  to  accept  said  verdict  and  ren- 
der judgment  upon  it. 

The  parties  might  have  waived  a  jury  in 
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this  case,  or  they  miglit  have  agreed  that  a 
less  number  than  the  whole  might  render 
a  verdict  in  the  case;  but  they  did  not  do 
so.  This  is  so,  because  the  court  never  per- 
mitted the  verdict  to  be  returned  and  judg- 
ment to  be  rendered  upon  it.  So  it  cannot 
be  said  that  the  plaintiff  in  the  case  waived 
a  unanimous  verdict,  or  that  his  conduct 
amounted  to  an  agreement  that  a  less  num- 
ber than  the  whole  might  return  a  verdict. 
If  the  court  had  accepted  the  verdict,  and 
he  had  made  no  objections,  it  might  be  said 
that  he  could  not  speculate  on  the  verdict 
by  allowing  it  to  be  returned  without  ob- 
jection, and  then,  when  he  found  that  it 
was  against  him,  object  to  it.  Here,  how- 
ever, the  court  refused  to  receive  the  ver- 
dict. 

This  brings  us  to  the  question  of  whether 
the  legislature  has  the  power  to  provide 
that  a  number  of  the  petit  jury  less  than 
the  whole  may  render  a  verdict  in  a  case 
where  the  Constitution  gives  to  the  party 
a  right  to  a  trial  by  jury.  This  was  a 
common-law  action,  and  the  right  of  a  trial 
by  jury  is  guaranteed  by  our  Constitution. 
Govan  v.  Jackson,  32  Ark.  563,  and  State 
V.  Churchill,  48  Ark.  426,  3  S.  W.  362,  880. 
Section  7  of  the  Declaration  of  Rights  of 
our  Constitution  reads  as  follows:  "The 
right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law,  with- 
out regard  to  the  amount  in  controversy; 
but  a  jury  trial  may  be  waived  by  the  par- 
ties in  all  cases  in  the  manner  prescribed  bv 
law.'' 

This  court,  in  construing  a  similar  pro- 
vision of  an  earlier  Constitution  of  this 
state,  said  that  the  trial  by  jury  is  a  great 
constitutional  right,  and  when  the  conven- 
tion incorporated  the  provision  into  the  Con- 
stitution of  this  state,  it  must  unquestion- 
ably have  had  reference  to  the  jury  trial 
as  knoM'n  and  recognized  by  the  common 
law.  The  court  further  held  that  the  word 
"jury"  at  common  law  means  twelve  men, 
and  that  the  legislature  cannot  abridge  the 
number.  Larillian  v.  Lane,  8  Ark.  372; 
State  V.  Cox,  8  Ark.  436;  Cairo  &  F.  R. 
Co.  V.  Trout,  32  Ark.  17.  These  decisions 
settled  beyond  controversy  that  the  words 
"trial  by  jury,"  as  used  in  the  section  of  the 
Constitution  under  consideration,  must  be 
given  their  common-law  meaning.  At  com- 
mon law  the  essential  elements  of  a  trial 
by  jury  are  and  always  have  been  number, 
impartiality,  and  unanimity.  On  this  ques- 
tion the  great  English  commentator  said: 
"Upon  these  accounts  the  trial  by  jury  ever 
has  been,  and  I  trust  ever  wilf  be,  looked 
upon  as  the  glory  of  the  English  law.  And 
if  it  has  so  great  an  advantage  over  others 
in  regulating  civil  property,  how  much  must 
that  advantage  be  heightened  when  it  is  ap- 
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plied  to  criminal  cases.  But  this  we  must 
refer  to  the  ensuing  book  of  these  Commen- 
taries,  only  observing  for  the  present  that 
it  is  the  most  transcendent  privil^pe  which, 
any  subject  can  enjoy  or  wish  for,  that  he 
cannot  be  affected  either  in  his  property^. 
his  liberty,  or  his  person,  but  by  the  unan- 
imous consent  of  twelviB  of  his  nelghbora 
and  equals."    3  Lewis's  Bl.  Com.  page  379» 

Mr.  Proffatt,  the  well-known  author  oi^ 
Jury  Trial,  recognizes' that  the  unanimity 
of  the  twelve  members  constituting  the  jury" 
is  an  essential  attribute  of  a  trial  by  jury^ 
Proffatt  on  Jury  Trial,  §|  76  et  seq.  The 
author  goes  on  to  give  the  reason  for  and 
against  the  requirement;  but  we  are  not- 
concerned  with  that,  for,  as  already  seen,, 
our  Constitution  has  used  the  word  in  its 
common-law  sense.  In  Lommen  v.  Min- 
neapolis Gaslight  Co.  65  Minn.  106,  3^ 
L.R.A.  437,  60  Anj.  St.  Rep.  450,  68  X. 
W.  53,  the  supreme  court  of  the  state  of 
Minnesota  held  that  a  statute  providing  for 
struck  jurors  does  not  infringe  a  constitu- 
tional mandate  that  "the  right  of  trial  by 
jury  shall  remain  inviolate."  The  learned 
judge  in  that  case,  however,  in  discussing 
the  question  of  what  is  a  trial  by  jury  with- 
in the  meaning  of  the  Constitution,  said: 
"The  expression  'trial  by  jury'  is  as  old  as 
Magna  Charta,  and  has  obtained  a  definite 
historical  meaning,  which  is  well  understood 
by  all  English-speaking  peoples;  and.  for 
that  reason,  no  American  Constitution  has 
ever  assumed  to  define  it.  We  are  there- 
fore relegated  to  the  history  of  the  common 
law  to  ascer£ain  its  meaning.  The  essen- 
tial and  substantive  attributes  or  elements 
of  jury  trial  are  and  always  have  been  num- 
ber, impartiality,  and  unanimity.  The  jury 
must  consist  of  twelve;  they  must  be  im- 
partial and  indifferent  between  the  parties; 
and  their  verdict  must  be  unanimous." 

The  decision  in  the  case  was  based  on  the 
ground  that  the  statute  did  not  affect  either 
of  these  three  essential  attributes  of  a  trial 
by  jury.  The  cases  cited  below  are  express 
authority  for  the  proposition  that  unanim- 
ity was  one  of  the  essential  features  of 
a  trial  by  jury  at  the  common  law.  Tliey 
also  hold,  in  construing  a  similar  provision 
of  their  Constitution,  that  the  expressioa 
"trial  by  jury"  takes  its  common -law  mean- 
ing, and  that  statutes  adopting  less  than  a 
unanimous  verdict  are  unconstitutional. 
Work  V.  State,  2  Ohio  St.  296,  59  Am.  Dec. 
671;  Opinion  of  Justices,  41  N.  H.  550; 
Jacksonville,  T.  &  K.  W,  R.  Co.  v.  Adams, 
24  L.R.A.  272  and  note,  33  Fla,  608,  15 
So.  257 ;  Denver  v.  Hyatt,  28  Colo.  120,  63 
Pae.  403;  Carroll  v.  By«ra,  4  Ariz.  158.  36 
Pac.  499;  I^wrence  v.  Stearns,  11  Pick.  501; 
American  Pub.  Co.  v.  Fisher,  166  U.  S.  464,. 
41  L.  ed.  1079,  17  Sup.  Ct.  Rep.  618;  Klein- 
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Schmidt  ▼.  Dtmphy,  1  Mont.  118;  First  Nat. 
Bank  y.  Foster,  0  Wyo.  157,  54  IaR.A. 
549,  61  Pac  466,  63  Pac.  1056;  Bradford 
▼.  Territory,  1  Okla.  366,  34  Pac.  66;  and 
1«  R.  a  U  p.  181. 

The  7th  Amendment  to  the  Constitution 
of  the  United  States  provides:  **In  suits 
at  common  law,  where  the  valve  in  con- 
troversy shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved/' 

In  Springville  v.  Thomas,  166  U.  8.  707, 
41  L.  ed.  1172,  17  Sup.  Ct.  Rep.  717,  the 
Supreme  Court  of  the  United  States,  in  con- 
struing an  act  of  Congress  authorising  the 
territorial  legislature  of  Utah  to  provide  for 
verdicts  in  ciTil  cases  by  less  than  the  whole 
number  of  jurors,  held  that  the  act  w^as 
clearly  prohibited  by  the  7th  Amendment  of 
the  Constitution  of  the  UnUed  SUtes. 
Chief  Justice  Fuller,  in  reviewing  the  con- 
struction placed  upon  the  aet  by  the  terri- 
torial court  of  Utah,  said:  "In  our  opin- 
ion the  7th  Amendment  secured  unanimity 
in  finding  a  verdict  as  an  essential  feature 
of  trial  by  jury  in  common-law  cases,  and 
the  act  of  Congress  could  not  impart  the 
power  to  change  the  constitutional  rule,  and 
could  not  be  treated  as  attempting  to  do 
so." 

In  Minneapolis  &  St.  L.  R.  Co.  v.  Bom- 
bolig,  241  U.  S.  211,  60  L.  ed.  061,  L.K.A. 
1017.4,  86,  36  Sup.  Ct.  Rep.  505,  Ann. 
Cas.  1016E,  505,  Chief  Justice  White  said: 
"It  has  been  so  long  and  so  conclu- 
sively   settled    that    the    7th    Amendment 

« 

exacts  a  trial  by  jury  according  to  the 
course  of  the  common  law,  that  is,  by  a 
unanimous  verdict  [citing  cases],  that  it 
is  not  sow  open  in  the  slightest  to  question 
that  if  the  requirements  of  that  Amend- 
ment applied  to  the  action  of  the  state  of 
Minnesota  in  adopting  the  statute  concern- 
in;;  a  less  than  unanimous  verdict,  .  .  . 
both  the  statute  and  the  action  of  the  court 
were  void  because  of  repugnancy  of  the  Con- 
stitution of  the  United  States." 

In  that  case  the  court  held  that  the  re- 
quirement of  the  7th  Amendment  did  not 
control  the  state  courts,  even  when  enforc- 
ing rights  under  a  Federal  statute  like  the 
Employers'  liability  Aet.  By  the  Consti- 
tution of  Minnesota  in  civil  causes,  after  a 
«ase  has  been  under  submission  to  a  jury 
for  twelve  hours  without  a  unanimous  ver^ 
diet,  five  sixths  of  the  jury  are  authorized 
to  reach  a  verdict,  which  is  entitled  to  the 
l<*gal  effect  of  a  unanimous  verdict  at  com- 
mon law.  In  several  of  tHe  statutes  major- 
ity verdicts  may  be  rendered  in  civil  cases, 
l>nt  this  is  the  resuH  of  express  constitution- 
al authority.  In  construing  sections  of  the 
Constitution  similar  to  the  one  under  con- 
Hderation,  the  courts  have  uniformly  held 
that  any  legislation  a^ithorialng  a  verdict  | 
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by  less  than  the  whole  number  of  jurors  in 
any  case  where  a  jury  trial  is  a  matter  of 
right  is  unconstitutional,  unless  such  legis- 
lation is  expressly  authorized  by  a  eonsti> 
tutional  provision.  On  this  point,  in  addi- 
tion  to  the  authorities  cited  above,  see  24 
Cyc.  p.  186,  and  cases  cited.  The  reason 
is  that  the  words  ''trial  by  jury"  were  used 
by  the  framers  of  the  Constitution  of  the 
various  states  in  their  cooxmon-law  sense. 
It  follows  that  the  act  of  the  legislature 
under  consideration  is  unconstitutional,  and 
the  prayer  of  the  petition  will  be  denied. 

McOvlloohf  Ch.  J.,  dissenting  (July  9, 
1917): 

The  Declaration  of  Rights  embodied  in 
the  Constitution  merely  provides  that  ''the 
right  of  trial  by  jury  shall  remain  invio- 
late." It  does  not  specify  what  number  of 
men  shall  constitute  a  jury,  nor  how  the 
verdict  shall  be  rendered.  That  is  left,  by 
the  silence  of  the '  Constitution  on  the  sub- 
ject, to  legislative  regulation.  The  purpose 
of  the  framers  of  the  Constitution  was  to 
preserve,  in  this  state,  the  principle  of  trial 
by  jury,  and  not  to  prescribe  any  particu- 
lar form  by  which  the  remedy  shall  be  ap« 
plied.  There  is  no  magic  in  particular  num- 
l)er8,  and  it  is  diflicult  for  me  to  believe  that 
those  who  inserted  the  declarstion  of  prin- 
ciples into  our  organic  law  intended  to  ham- 
per the  legislature  in  reforming  legal  pro- 
cedure from  time  to  time  so  as  to  keep  pace 
with  advanced  thought.  Any  other  view 
constitutes  the  worship  of  mere  form,  in- 
stead of  preserving  a  principle. 

The  principle  of  trial  by  jury  found  ex- 
pression in  some  form  or  other  long  before 
it  was  declared  or  molded  into  modern  shape 
under  the  common  law  of  £ngland.  The 
history  of  its  origin  and  growth  is  an  in- 
teresting  study,  but  has  little  bearing,  I 
think,  on  the  interpretation  of  the  language 
of  our  constitutional  guaranty  on  the  sub- 
ject. The  fact,  which  must  be  conccfled 
that,' ag  created  under 'the  common  law,  a 
jury  trial  was  understood  to  mean  the  unan- 
imous verdict  of  a  jury  of  twelve  impar- 
tial men,  does  not  necessarily  imply  that  the 
framers  of  the  Constitution  intended  to  per- 
petuate that  mode  of  trial  in  tlie  particu- 
lar form  then  in  vogue.  Tliat  kind  of 
trial*  Was  a  growth,  and  to  hokt  that  the 
language  of  the  Constitution  fastened  itself 
on  the  particular  formula  is  to  say  that  all 
further  progress  on  the  subject  was  in- 
tended to  be  stopped.  Why  should  we  say 
that  in  the  enlightened  age  in  which  our 
Constitution  was  adopted,  it  was  intended 
to  hinder  further  progress  in  the  form  of  a 
remedy,  of  which  the  history  of  our  juris- 
prudence bears  witness  to  so  much  whole- 
some growth?    From  a  small  and  uncertait^ 
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beginning,  the  principle  of  trial  by  jury  had, 
in  course  of  centuries,  taken  practical  form, 
which  was  well  understood;  but  there  is 
now  little,  if  any,  disagreement  in  the  opin- 
ions of  thoughtful  men  thai  the  common- 
law  requirement  of  unanimity  of  a  jury 
verdict  is  a  serious  impediment  to  rational 
enforcement  of  the  laws,  both  civil  and 
criminal.  Did  the  framers  of  the  Constitu- 
tion mean  to  prohibit  the  legislature  from 
regulating  jury  trials  by  providing  for  a 
greater  or  less  number  of  jurors  than 
twelve,  and  for  a  verdict  of  less  than  the 
whole  of  the  jury  T    I  think  not. 

Constitutions  are  usually  m^re  declara- 
tions of  principles,  and  not  specification  of 
details.  This  is  particularly  true  of  the 
provision  now  under  consideration,  for  it 
appears  in  the  Declaration  of  Rights^  where 
enumerations  of  principles  are  found  in 
general  terms.  I  am,  of  course,  aware  of 
the  fact  that  nearly  all  of  the  courts  which 
have  passed  on  the  question  held  that  a 
constitutional  guaranty  of  the  rivht  of 
trial  by  jury  means  a  trial  by  a  jury  of 
twelve,  and  a  unanimous  verdict  according 
to  the  practice  at  common  law.  But  I 
think  the  decisions  are  wrong.  They  fol- 
low each  other  blindly,  and  it  seems  to  me 
to  be  the  time  to  stop.  Decisions  on  that 
subject  do  not  become  rules  of  property, 
and  there  is  no  obligation  to  follow  them 
when  found  to  be  wrong.  The  Supreme 
Court  of  the  United  States  has,  in  perhaps 
stronger  terms  than  any  other  court,  ad- 
hered to  the  view  that  "trial  by  jury"  nec- 
essarily means  the  unanimous  verdict  of  a 
jury  of  twelve  men;  but  its  position  on  that 
subject  seems  to  me  to  be  inconsistent  with 
the  forceful  and  wholesome  doctrine  an- 
nounced as  follows  by  that  court  in  the 
caM  of  Hurtado  v.  California,   110  U.   S. 


516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill; 
*'It  necessarily  happened,  therefore,  that  as 
these  broad  and  general  maxims  of  liberty 
and  justice  held  in  our  system  a  different 
place  and  performed  a  different  function 
from  their  position  and  office  in  English 
constitutional  history  and  law,  they  would 
receive  and  justify  a  corresponding  and 
more  comprehensive  interpretation.  Ap- 
plied in  England  only  as  guards  against 
executive  usurpation  and  tyranny,  here 
they  have  become  bulwarks  also  against  ar- 
bitrary legislation ;  but,  in  that  application, 
as  it  would  be  incongruous  to  measure  and 
restrict  them  by  the  ancient  cuatomary  Eng- 
lish law,  they  must  be  hold  to  guarantee, 
not  particular  forms  of  procedure,  but  the 
very  substance  of  individual  rights  to  life, 
liberty,  and  property.  Restraints  thnt  could 
be  fastened  upon  executive  authority  with 
precision  and  detail  might  prove  obstructive 
and  injurious  when  imposed  on  the  jnst  and 
necessary  discretion  of  legislative  power; 
and  while,  in  every  instance,  laws  that  vio- 
lated express  and  specific  injunctions  and 
prohibitions  might,  without  embarrassment, 
be  judicially  declared  to  be  void,  yet  any 
general  principle  or  maxim,  founded  on  the 
essential  nature  of  law,  as  a  just  and  rea- 
sonable expression  of  the  public  will  and 
of  government,  as  instituted  by  popular  con- 
sent and  for  the  general  good,  can  only  be 
applied  to  cases  coming  clearly  within  the 
scope  of  its  spirits  and  purpose,  and  not  to 
legislative  provisions  merely  establishing 
forms  and  modes  of  attainment." 

My  conclusion  is  that  the  statute  of  this 
state  providing  for  the  rendition  of  ver- 
dicts in  civil  cases  by  three  fourths  of  the 
jury  is  not  in  confiict  with  the  Declaration 
of  Rights  in  the  Constitutioiu 


ARKANSAS  SUPREMi:  COURT. 

C.  W.  MELL,  Appt., 

STATE  OF  ARKANSAS. 
(—  Ark.  — ,  202  8.  W.  38.) 

Criminal  law  —  holding:  conrt  in  hotel. 

1.  The  court  cannot,  against  tlie  objec- 
tion  of   accused,    adjourn    to   an    hotel   to 

Note.  ^  For  the  power  of  courts  to  act 
a«  determined  by  the  place  of  performance, 
see  notes  to  Harris  v.  State,  33  L.R.A.  85, 
subd.  JI.,  and  Eichoff  v.  Caldw^eli,  L.R.A. 
191 7E,  361. 

Generally  as  to  effect  of  insanity  on  com- 
petency of  witness,  see  notes  to  State  v. 
Mevers,  37  L.R.A.  423,  and  State  v.  Pryor, 
46'L.R.A.(N.S.)   1028. 
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take  the  testimony  of  the  prosecuting  wit- 
ness, who  is  too  ill  to  appear  in  the  court 
room. 

For  other  caaea,  9ee  Oriminal  Law^  II,  6, 
m  Dig.  1-52  N,  8. 

Evidence  —  credibility  of  witness  —  in- 
sanity of  relatives. 

2.  Testimony  of  the  insanity  of  the  moth- 
er and  sister  of  a  witness  is  not  admissible 
upon  the  question  of  his  credibility. 

For  other  oaaea,  see  Witnesaes,  IV,  in  Dig. 
1-52  N.  S, 

Same  —  Insane  delusion. 

3.  Upon   the  question  of  the  credibility 
of  a  witness  evidence  is  admissible  that  he 
is  subject  at  times  to  insane  delusions. 
For  other  cases,  aee  Witneaaea,  IV »  in  Dig* 

1-52  .Y.  8. 

(March  11,  1918.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Arkansas 
County  convicting  him  of  assault  with  in- 
tent to  commit  rape.     ReverBed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Moncrlef  for  appellant. 

Messrs.  John  D.  Arbnckle,  Attorney 
General,  and  T.  W.  Campbell,  Assistant 
Attorney  General,  for  the  State: 

Testimony  tending  to  show  insanity  of 
the  sister  or  delusions  of  the  mother  of  the 
prosecutrix   is   not   admissible. 

Battles  ▼.  State,  53  Tex.  Crim.  Rep. 
202,  109  S.  W.  195;  Campbell  y.  SUte,  23 
Ala.  44. 

Evidence  was  sufficient  to  warrant  a  con* 
viction  of  an  assault  with  intent  to  rape. 
•  Martin  v.  State,  46  Ark.  38. 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

C.  W.  Mell  prosecutes  this  appeal  to  re- 
verse a  judgment  of  conviction  against  him 
for  the  crime  of  assault  with  intent  to  rape. 
His  punishment  was  fixed  by  the  jury  at  a 
term  of  three  years  in  the  state  penitentia- 
ry, and  the  evidence  adduced  for  the  state 
was  sufficient  to  warrant  the  verdict.  On 
the  other  hand,  the  testimony  of  the  defend- 
ant exonerate  him  from  the  charge. 

The  record  shows  that  the  prosecuting 
attorney  at  the  beginning  of  the  trial  asked 
that  the  court  be  adjourned  to  a  hotel  situ- 
ated in  the  town  near  the  courthouse  for 
the  purpose  of  taking  testimony  of  the 
prosecuting  witness.  This  request  was 
granted  by  the  court  against  the  objections 
of  the  defendant.  The  court  and  the  jury, 
over  tlie  objections  of  the  defendant,  went 
to  the  hotel  and  took  the  testimony  of  the 
prosecuting  witness,  and  then  returned  to 
the  courthouse  for  the  purpose  of  con- 
ducting the  trial.  After  the  defendant  had 
concluded  his  testimony,  the  prosecuting 
attorney  again  asked  the  court  to  adjourn 
to  the  hotel  for  the  purpose  of  taking  the 
testimony  of  the  prosecuting  witness  in  re- 
buttal. This  Avas  granted  against  the  ob- 
jection of  the  defendant.  The  prosecuting 
attorney  made  the  request  in  each  instance 
on  the  ground  that  the  prosecuting  witness 
Was  too  ill  to  leave  the  hotel  and  come  to 
the  courthouse  and  give  her  testimony  there. 
In  several  jurisdictions  where  the  question 
has  been  raised  it  has  been  held,  unless  pro- 
hibited by  statute,  the  trial  court  may,  in 
its  discretion,  adjourn  court  to  the  home 
of  a  witness  to  take  his  testimony  where 
the  witness  is  unable  to  attend  the  trial  at 
the  courthouse.  Davis  v.  Com.  —  Ky.  — , 
121  S.  W.  429,  and  Selleck  v.  Janesville,  100 
Wis.  157,  41  L.R.A.  503,  CO  Am.  St.  Rep. 
906,  75  N.  W.  975,  4  Am.  Neg.  Rep.  352. 


On  the  other  hand,  it  has  been  held  to  be  re- 
versible error  to  adjourn  the  trial  of  a 
criminal  case  to  the  home  of  a  witness 
against  the  objection  of  the  defendant.  2 
Bishop,  New  Crim.  Proc.  2d  ed.  §  1195; 
Adams  v.  State,  19  Tex.  App.  1;  Carter  v. 
State,  100  Miss.  342,  56  So.  454,  Ann.  Cas. 
1914A,  369;  Funk  v.  Carroll  County,  96 
Iowa,  158,  64  N.  W.  768.  We  think  the 
trend  of  our  decisions  is  towards  the  lat' 
ter  rule.  In  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54,  the  court  said:  "The  common 
law  defines  a  court  to  be  a  'place  where 
justice  is  judicially  administered,'  and 
therefore  to  constitute  a  court  there  must 
be  a  place  appointed  by  law  for  the  admin- 
istration of  justice,  and  some  person  author- 
ized by  law  to  administer  justice  at  that 
place,  must  be  there  for  that  purpose. 
Then,  but  not  otherwise,  there  is  a  court, 
and  the  judicial  power  of  the  state  may  be 
there  exercised  by  the  judge  or  person 
authorized  by  law  to  hold  it;  and  if  the 
law  prescribed  no  time  for  holding  the 
court,  the  judge  might  lawfully  hold  it 
when,  and  as  often,  as  he  chose.  So  like- 
wise, if  the  place  was  left  to  his  election, 
instead  of  being  fixed  and  prescribed  by 
law,  he  might  lawfully  sit  in  judgment 
where  he  pleased,  within  the  territorial 
limits  prescribed  to  his  jurisdiction,  but 
in  this  state  both  the  time  and  place  of 
holding  the  terms  of  the  circuit  court  in 
each  county  are  prescribed  by  law." 

The  court  has  recognized  that  in  case  of 
emergency,  such  as  the  destruction  of  the 
courthouse  by  fire,  the  court  itself  may  se- 
cure other  quarters  in  the  county  seat  for 
temporary  use  in  the  administration  of 
justice.  Hudspeth  v.  State,  65  Ark.  323, 
18  S.  W.  183;  Lee  v.  State.  56  Ark.  4,  19 
S.  W.  16.  In  the  case  of  Williams  v. 
Reutzel,  60  Ark.  155,  29  S.  W.  374,  it  is 
said  that  the  object  of  the  rule  seems  to 
be  to  obtain  certainty  and  to  prevent  a 
failure  of  justice  through  the  parties  con- 
cerned or  affected  not  knowing  the  place  of 
holding  court.  The  manifold  mischiefs  that 
might  arise  from  permitting  a  court  to 
assume  a  migratory  character  and  travel 
from  place  to  place  in  the  same  locality  or 
even  in  the  same  town  are  manifest.  It  is 
apparent  that  courts  are  held  to  determine 
the  rights  of  all  who  are  properly  brought 
before  them,  and  that  numerous  cases  are 
pending  in  the  same  court  at  the  same  time. 
It  would  detract  from  the  majesty  of  the 
law,  lessen  the  dignity  of  courts,  and  cause 
trouble  and  injustice  to  litigants  if  the 
courts  should  be  held  at  any  other  time  or 
place  than  that  provided  by  law.  It  fol- 
lows, therefore,  that  the  court  erred  in  ad- 
journing to  the  hotel  to  take  the  testimony 
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of  the  prosecuting  witneBS  against  the 
objection  of  the  defendant. 

Error  is  assigned  because  the  court  re- 
fused to  allow  the  defendant  to  introduce 
testimony  tending  to  show  the  insanity  of 
the  mother  and  sister  of  the  prosecuting 
witness.  There  was  no  error  in  the  ruling 
of  the  court.  It  is  contended  that  the  evi- 
dence was  ccMnpetent  on  the  question  of  the 
credibility  of  the  witness.  No  objectiMi 
was  made  to  the  mental  competency  of  the 
prosecuting  witness  when  she  testi^ed,  and 
no  question  was  then  raised  as  to  her  men- 
tal condition.  To  have  permitted  the  de- 
fendant at  the  trial  to  have  introduced 
evidence  to  prove  the  insanity  of  her  moth- 
er and  sifter  would  have  been  collateral 
to  the  issue  to  be  tried  before  the  jury,  and 
that  was  the  guilt  or  innocence  of  the 
defendant. 

Inasmuch  as  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  a  new 
trial,  we  will  declare  the  law  applicable  to 
the  admission  of  evidence  relating  to  the 
mental  condition  of  the  prosecuting  wit- 
ness. In  the  District  of  Columbia  v.  Armes, 
107  U.  S.  619,  27  L.  ed.  618,  2  Sup.  Ct.  Rep. 
840,  the  court  said:  "The  general  rule, 
therefore,  is  that  a  lunatic  or  a  person 
affected  with  insanity   is  admissible  as   a 


,  witness  if  he  have  sufficient  understanding 
to  apprehend  the  obligation  of  an  oath, 
and  to  be  capable  of  giving  a  correct  ac- 
count of  the  matters  which  he  has  seen  or 
heard  in  reference  to  the  questions  at  issue; 
and  whether  he  have  that  understanding  is 
a  question  to  be  determined  by  the  court, 
upon  examination  of  the  party  himself,  and 
any  competent  witnesses  who  can  speak 
to  the  nature  and  extent  of  his  insanity.'* 

It  is  not  contended  by  the  defendant  that 
the  prosecuting  witness  was  mentally  in- 
competent to  testify  in  the  case.  His  con- 
tention was  that  she  was  suhject  to  insane 
delusions  at  times,  and  it  was  admissible, 
in  order  to  affect  her  credibility  as  a  wit- 
ness and  to  explain  her  conduct,  to  prove 
this  fact  by  witnesses  who  had  personal 
knowledge  of  her  condition  of  mind  or  men- 
tal delusions  as  well  as  by  her  acts  and 
conduct  on  the  occasion  in  question.  1 
Whart.  Crim.  Ev.  10th  ed.  §  370,  A,  B; 
Underbill,  Crim.  Ev.  2d  ed.  203;  1  Wigmore, 
Ev.  §§  492-497.  See  also  People  v.  Enright, 
Ann.  Cas.  1913E,  318,  and  note  (256  111.  221, 
09  N.  E,  936),  and  State  v.  Simes,  12 
Idaho,  310,  85  Pac.  914,  9  Ann.  Cas.  1216. 

For  the  error  indicated  in  the  opinion, 
the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


IOWA  SrPRE!^IE  COURT. 

KELS  AXFENSON  et  al..  Trustees, 

v. 

HEKRY    BANKS,    Impleaded,    etc.,    Appt., 

(—  Iowa,  — ,  163  N.  W.  608.) 

Trial  — •  ^lithdrawol  of  IssueH  *-  absence 
of  evidence. 

1.  In  an  action  to  hold  one  liable  as  a 
partner  for  debts  of  the  firm,  the  issue  of 
actual  partnership  should  be  withdrawn 
from  the  jurv  if  there  is  not  a  scintilla  of 
evidence  to  support  a  finding  of  such  part- 
uership. 

For  other  cases,  aee  Trial,  II,  d,  i,  t»  Dig. 

Partnership  —  estoppel  —  use  of  name 
without  authority. 

2.  A  farmer  living  several  miles  from  the 
town  m  which  a  bank  is  located  cannot  be 
held  to  \ye  a  partner  in  such  business  by 
estoppel  from  the  fact  that  in  a  pamphlet 
issued  by  the  banl<  his  name  was  placed  on 
the  front  page  as  a  partner,  if  he  never 
invested  a  dollar  in  the  bank,  loaned  it  any 
money  or  credit,  and  never  authorized  the 
use  of  his  name,  or  saw  the  pamphlet,  but 
directed  his  name  to  be  removed  therefrom 
as  soon  as  he  was  told  that  it  was  printed 

Xote.  —  For  reputation  as  proof  of  part- 
ner thij).  see  annotation  following  this  case, 
post,  606. 
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thereon,  and  seldom  visited  the  town  where 
the  bank  was  located  or  the  bank,  and  never 
participated  in  its  management,  although  he 
made  no  public  announcement  of  his  non- 
connection  with  the  bank,  and  deposits  were 
made  on  the  belief  that  he  was  a  partner. 
For  other  cases,  aee  Estoppel,  III,  g,  i,  iu 
Dig.  i-5i?  N,  S. 

Evidonoe  —  ostensible     partnership  — 
grencral  reputation. 

.  3.  An    ostensible    partnership    cannot    be 
established  by  proof  of  general  reputation. 
For  other  cases,  see  Evidence,  X.  a,  in  Dig. 
1-02  y.  S. 

Partnership  ^  estoppel  —  duty  to  ascer- 
tain rumors. 

4.  One  who,  having  learned  that  his  name 
was  printed  on  a  circular  as  being  interested 
in  a  bank,  has  directed  that  it  be  removed 
therefrom,  is  not  bound  to  exercise  diligence 
to  discover  whether  or  not  general  repute 
connects  him  with  the  bank,  and,  if  so,  to 
publish  a  denial. 
For  other  cases,  see  Estoppel,  III,  g,  1,  in 

Dig.  J-r)2  X.  S. 

l':.wloppel  —  to  deny  partnership  liabil- 
ity —  t^rongful  use  of  name. 

6.  One  cannot  be  estopped  to  deny  that 
he  M'tiB  a  partner  in  a  bank  by  the  fact  that 
depositors  relied  on  a  circular  issued  with- 
out his  authority  or  knowledge,  in  which 
he  was  represented  as  being  mterested  in 
the  bank. 
For  other  cases,  see  Estoppel,  III,  a,  in  Dig. 
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Partnership  -«  bolding:  out  —  duty  ot 
persons  relying  on  representation. 

6.  Before  persons  desiring  to  deposit 
funds  in  a  bank  can  act  on  a  circular  is- 
sued by  the  manager,  without  authority, 
indicating  that  a  nonresident  is  a  partner 
in  the  business,  so  as  to  hold  the  latter  lia- 
ble for  loss  of  their  deposits,  they  must 
eiercise  the  care  and  caution  of  reasonable 
men  to  ascertain  the  truth  of  the  repreben- 
tations. 

For  other  cases,  see  Partnership,  I,  in  Dig. 

1-52  y.  8. 
Eridence  —  circular  issued  by  banker. 

7.  In  an  action  to  hold  one  liable  for  loss 
of  bank  deposits  as  a  partner  in  the  busi- 
ness, a  circular  issued  by  the  manager,  in- 
dicating that  defendant  was  interested  in 
the  business,  is  admissible  in  evidence  to 
show  what  plaintiffs  relied  upon  in  giving 
credit  to  the  bank. 

For  other  cases,  see  Emdence,  IV.  r,  in  Dig. 
1-52  N.  a. 

Same  —  rumor  —  partnership. 

8.  Evidence  that  depositors  in  a  bank 
heard  that  a  certain  person  was  interested 
in  the  business  is  not  admissible  in  an  ac- 
tion by  them  to  hold  him  liable  as  a  part- 
ner for  loss  of  their  deposits  if  there  is 
nothing  to  show  the  source  of  their  informa- 
tion. 

For  other  cases,  see  Evidence,  X,  a,  fi»  Dig. 
1-^  N.  S. 

<June  26,  1017.) 

A  PPEAL  by  defendant  Banks  from  a  judg- 
xjL  ment  of  the  District  Ck>urt  for  Story 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  for  the  loss  of  certain 
bank  deposits.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  A.  Underwood  and  John  X. 
Luke,  for  appellant: 

To  constitute  an  actual  partnership,  there 
must  be  a  contract  between  two  or  more 
competent  persons  by  which  they  are  to 
place  their  money,  effects,  labor,  and  skill, 
or  some  one  or  all  of  them,  in  lawful  com- 
merce or  business;  and  there  must  be  an 
agreement  to  share  the  losses  as  well  as 
the  profits. 

Winter  v.  Pipher,  96  Iowa,  17,  64  N.  W. 
663;  Johnson  Bros.  v.  Carter,  120  Iowa, 
355,  94  N.  W.  850;  Haswell  v.  Standring. 
152  Iowa,  291,  132  N.  W.  417,  Ann.  Cas. 
1913B,  1326. 

The  only  conceivable  ground  upon  which 
a  person  can  be  charged  as  a  partner  when 
in  fact  he  is  not  one  is  upon  the  grouud 
and  principle  of  equitable  estoppel. 

Hahlo  V.  Maver,  102  Mo.  93,  22  Am.  St. 
Bcp.  753,  13  S.  W.  804,  15  S.  W.  750; 
Thompson  v.  First  Nat.  Bank,  111  U.  S.  529, 
28  L.  ed.  507,  4  Sup.  Pt.  Rep.  689 ;  Morgan 
V.  Farrel,  58  Conn.  413,  18  Am.  St.  Rep. 
282,  20  Atl.  614;  Webster  v.  Clark,  34  Fla. 


637,  27  L.R.A.  126,  43  Am.  St.  Rep.  217,  IG 
So.  601;  Sheldon  v.  Bigelow,  118  Iowa,  580, 
92  N.  W.  701;  Brown  v.  Rains,  53  Iowa, 
81,  4  N.  W.  867 ;  \Vinter  v.  Pipher,  96  Iowa, 
17,  64  N.  W.  663;  Steele  v.  Michigan  Buggy 
Co.  50  Ind.  App.  635,  95  X.  E.  435;  Farmerh' 
£xch.  Bank  v.  McDonald,  167  Iowa,  582,  141) 
N.  W.  897. 

\Vhen  one,  by  his  words  or  conduct,  wil- 
fully causes  another  to  believe  in  the  ex- 
istence of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief,  or  to  alter 
bis  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at 
the  same  time. 

Pickard  v.  Sears,  6  Ad.  &  £1.  469,  112 
Eng.  Reprint,  179,  2  Nev.  &.  P.  488,  11  Eng. 
RuL  Cas.  78;  Odlin  v.  Gove,  41  N.  H.  465, 
77  Am.  Dec.  773;  Gillett  v.  Wiley,  126  111. 
310,  9  Am.  St.  Rep.  587,  19  N.  E.  287. 

An  estoppel  in  pais  is  based  upon  fraud> 
and  the  conduct  relied  upon  to  establish  it 
must  be  such  as  amounts  to  fraud,  actual 
or  constructive.  There  must  be  deception, 
and  a  change  of  conduct  in  consequence 
thereof. 

Garretson  v.  Equitable  Mut.  ft  Endowment 
Life  Asso.  93  Iowa,  402,  61  N.  W.  952; 
Beechley  v.  Beechlcy,  134  Iowa,  75,  9  L.R.A. 
(N.S.)  955,  120  Am.  St.  Rep.  412,  108  N. 
W.  762,  13  Ann.  Cas.  101. 

An  estoppel  by  acts  and  declarations;  or 
by  silence,  is  such  as  arises  from  the  acts 
and  declarations  of  a  person  by  which  he 
designedly  induces  another  to  alter  his  po- 
sition injuriously  to  himself. 

Wishard  v.  McNeill,  85  Iowa,  474,  52  N. 
W.  484;  Beechley  v.  Beechley,  supra. 

That  an  equitable  estoppel  bottomed  on 
silence  may  arise,  there  must  be  not  only 
a  duty  to  speak,  but  the  silence  must 
amount  to  a  legal  fraud  in  that  thereby 
the  other  party,  ignorant  of  the  truth,  was 
misled  into  doing  that  which  he  would  not 
have  done  but  for  such  silenoe. 

Wingert  v.  Tipton,  134  Iowa»  97,  lOa  N. 
W.  1036;   16  Cyc.  759, 

Estoppel  by  silence  requires,  as  to  the 
person  against  whom  it  is  claimed,  opportu- 
nity to  speak,  duty  to  speak,  failure  to 
speak,  and  reliance  in  good  faith  upon  such 
failure. 

Priewe  v.  Wisconsin  State  Land  &  Improv. 
Co.  103  Wis.  537,  74  Am.  St.  Rep.  904,  79 
N.  W.  780;  Viele  v.  Judson,  82  N.  Y.  ,32; 
Bragg  V.  Boston  &  W.  R.  Corp.  9  Allen,  54 ; 
Great  Falls  Co.  v.  W^orster,  15  N.  H.  412. 

Estoppel  by  silence  does  not  exist  unless 
the  party  against  whom  the  estoppel  is  in- 
voked has  stood  by  and  seen  the  other  party 
committing  an  act  infringing  on  his  rights, 
and  his  failure  to  speak  has  induced  the 
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person  committing  the  act  to  believe  that 
he  assents  to  its  being  committed. 

Crisman  v.  Lanterman,  140  Cal.  647,  117 
Am.   St.    Rep.    167,   87    Pac.    80. 

The  representation  must  have  been  made 
with  the  intention  that  the  other  party 
should  act  upon  it;  and  the  other  party 
must  have  been  induced  thereby  to  act. 

Steele  v.  Michigan  Buggy  Co.  50  Ind. 
App.  635,  05  N.  E.  435  j  Blodgett  v.  Perry, 
07  Mo.  263,  10  Am.  St.  Rep.  307,  11  S.  W. 
801. 

To  sustain  an  estoppel  because  of  an 
omission  to  speak,  there  must  be  both  the 
specific  opportunity  and  the  apparent  duty 
to  speak;  the  person  maintaining  silence 
must  have  known  that  someone  was  relying 
thereon,  and  was  either  acting  or  about  to 
act  as  he  would  not  do  had  the  truth  been 
told. 

Hunt  V.  Reilly,  24  R,  I.  68,  60  L.R.A. 
206,  06  Am.  St.  Rep.  707,  52  Atl.  681. 

There  must  be  an  imperative  legal  duty 
to  speak. 

Bramble  v.  Kingsbury,  30  Ark.  131;  Per- 
ry V.  Dow,  50  Vt.  61,  0  Atl.  12;  Bigelow, 
Estoppel,  6th  ed.  pp.  661,  662;  Viele  v. 
Judson,  82  N.  Y.  32;  Williamson  v.  Jones, 
43  W.  Va.  562,  38  L.R.A.  604,  64  Am.  St. 
Rep.  801,  27  S.  K.  410,  10  Mor.  Min.  Rep. 
10;  Scharman  v.  Scharman,  38  Neb.  30,  56 
N.  W.  704;  Allen  v.  Shaw,  61  N.  H.  05; 
Davidson  v.  Jennings,  27  Colo.  187,  48 
L.R.A.  340,  83  Am.  St.  Rep.  40,  60  Pac. 
354. 

A  person  can  be  held  to  the  liability  of 
a  partner  when,  as  a  matter  of  fact,  he  is 
not  one,  only  when  his  conduct  and  acts 
have  been  such  as  to  mislead  creditors,  and 
are  su/Hcient  and  are  of  such  a  nature  that, 
under  the  doctrine  of  equitable  estoppel,  or 
estoppel  in  pais,  he  would  be  estopped  from 
proving  that  he  was  not  a  partner. 

Brown  v.  Rains,  53  Iowa,  81,  4  N.  W. 
867;  Winter  v.  Pipher,  06  Iowa,  17,  64  N. 
W.  663;  Sheldon  v.  Bigelow,  118  Iowa,  586, 
92  N.  W.  701 ;  Farmers'  Exch.  Bank  v.  Mc- 
Donald, 167  Iowa,  582,  140  N.  W.  807; 
Hahlo  V.  ]Mayer,  102  Mo.  93,  22  Am.  St.  Rep. 
753,  13  S.  W.  804,  16  S.  W.  760;  Tliompson 
V.  First  Nat.  Bank,  111  U.  S.  529,  28  L.  ed. 
607,  4  Sup.  Ct.  Rep.  689;  Morgan  v.  Par- 
rel, 58  Conn.  413,  18  Am.  St.  Rep.  282,  20 
Atl.  614;  Steele  v.  Michigan  Buggy  Co.  50 
Ind.  App.  635,  95  N.  E.  435. 

A  person  cannot  be  held  liable  as  a  part- 
ner by  estoppel  unless  the  holding  out  was 
his  own  personal  act,  or  unless  it  was  done 
with  his  knowledge  and  consent,  or  was 
ratified  by  him. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  58; 
Thompson  v.  First  Nat.  Bank,  111  T.  S. 
529,  28  L.  ed.  607,  4  Sup.  Ct.  Rep.  889; 
Hahlo  V.  Mayer,   102  Mo.  93,  22  Am.  St. 
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Rep.  753,  13  S.  W.  804,  15  S.  W.  750; 
Seabury  v.  Bolles  (Seabury  v.  Crowell)  52 
N.  J.  L.  413,  11  L.R.A.  136,  21  Atl.  962, 
51  N.  J.  L.  103,  11  L.R.A.  136,  16  Atl.  54 ; 
Morgan  v.  Farrel,  58  Conn.  413,  18  Am. 
St.  Rep.  282,  20  Atl.  614;  Gilmore,  Partn. 
1911,  62-64. 

A  creditor  who  claims  a  person  is  es- 
topped to  deny  that  he  is  a  partner  must 
show  that  he  knew  at  the  time  or  times  he 
claims  to  have  relied  upon  such  person,  of 
facts  and  circumstances  which  would  be 
sufficient  to  justify  a  belief  that  such  per- 
son was  in  fact  a  partner. 

Farmers  E,\ch.  Bank  v.  McDonald,  167 
Iowa,  582,  149  N.  W.  897 ;  Sheldon  v.  Bige- 
low, 118  Iowa,  586,  92  N.  W.  701;  Hahlo 
V.  Mayer,  102  Mo.  93,  22  Am.  St.  Rep.  753, 
13  S.  W.  804 ;  Thompson  v.  First  Nat.  Bank, 
111  U.  S.  529,  28  L.  ed.  507,  4  Sup.  Ct. 
Rep.  689;  Webster  v.  Clark,  34  Fla.  637, 
27  L.R.A.  126,  43  Am.  St.  Rep.  217,  16 
So.  601. 

Mere  belief  that  a  person  was  a  partner, 
not  predicated  upon  sufficient  facts,  is  in- 
sufijcient  to  create  an  estoppel. 

Manlove  v.  Metzger,  124  III.  App.  383. 

A  creditor  invoking  an  estoppel,  thereby 
enforcing  a  liability  which  would  not  exist 
but  for  the  estoppel,  must  show  that  he 
exercised  due  diligence  to  ascertain  the 
truth  of  the  facts  upon  which  he  predicates 
the  estoppel. 

Farmers  Exch.  Bank  v.  McDonald,  167 
Iowa,  582,  140  N.  W.  897;  Morgan  v.  Far- 
rel, 58  Conn.  413,  18  Am.  St.  Rep.  282,  20 
Atl.  614;  Davidson  v.  Jennings,  27  Colo. 
187,  48  L.R.A.  340,  83  Am.  St.  Rep.  49, 
60  Pac.  354;  Oilmore,  Partn.  p.  67;  Her- 
man, Estoppel,  %  969;  Herman  Kahn  Co. 
V.  Bowden,  80  Ark.  23,  96  S.  W.  126,  10 
Ann.  Cas.   132. 

One  having  knowledge  only  that  he  has 
been  held  out  in  a  trade  newspaper  as  a 
partner  is  under  no  legal  or  moral  duty  to 
deny  the  same. 

Munton  v.  Rutherford,  121  Mich.  418,  80 
N.  W.  112;  Gilmore,  Partn.  1911,  pp.  62-64; 
Rittenhouse  v.  Leigh,  57  Miss.  697;  Sulli- 
van V.  Davis,  29  Kan.  28;  Fletcher  v.  Pul- 
len,  70  Md.  205,  14  Am.  St.  Rep.  355,  16 
Atl.  887. 

Tlie  court  in  its  instructions  should  not 
gather  up  and  emphasize  the  evidence  of 
one  of  the  parties. 

Kelly  V.  Chicago,  R.  I.  &  P.  R.  Co.  138 
Iowa,  273,  128  Am.  St.  Rep.  196,  114  X. 
W.  530 ;  McBride  v.  Des  Moines  Citv  R.  Co. 
134  Iowa,  398,  109  N.  W.  618;  Christy  v. 
Des  Moines  City  R.  Co.  126  Iowa,  428,  102 
N.  W.  194. 

Reasonable  dili«]fence  to  discover  evidence 
requires  action;  and  an  averment  of  due 
or  reasonable  diligence  is  not  sufficient  un- 


ANFENSON  v,  BANKS. 


485 


lesA  the  facts  are  stated  as  to  what  was 
done. 

McCaulley  y.  J.  I.  Case  Threshing  Mach. 
Co.  151  Iowa,  306,  131  N.  W.  1;  Boot  v. 
Brewster,  75  Iowa,  631,  9  Am.  St.  Rep.  516, 

39  N.  VV.  649;  Heathcote  v.  Haskins,  74 
Iowa,  566,  38  N.  W.  417 ;  Cahalan  v.  Caha- 
lan,  82  Iowa,  416,  48  N.  W.  724;  CarBon 
T.  Cross,  14  Iowa,  463;  Sully  v.  Kuehl,  30 
Iowa,  275;   Cohol  v.  Allen,  37  Iowa,  449. 

An  averment  that  a  defendant  is  a  non- 
resident and  cannot  be  found  in  the  state 
does  not  tend  to  prove  that  any  diligence 
has  been  exercised  to  find  and  serve  him 
personally  with  process. 

MeCracken  v.  Flanagan,  127  N,  Y.  493,  24 
Am.  St.  Rep.  481,  28  N..E.  385. 

Messrs.  Goodykoontz  &  SCalioney, 
Bycr,  Jordan,  &  Dyer,  and  B.  D.  Welty, 
for  appellees: 

One  who  holds  himself  out  as  a  partner 
in  any  enterprise,  or  who  is  held  out  by 
others  as  a  partner  therein,  with  his  con- 
sent, is  liable  as  a  partner. 

Parsons,  Partn.  4th  ed.  If  93;  Bigelow, 
Estoppel,  6th  ed.  611;  Thompson  v.  First 
Nat.  Bank,  111  U.  S.  529,  28  L.  ed.  507,  4 
Sup.  Ct.  Rep.  689;  Fletcher  v.  PuUin,  70 
Md.  205,  14  Am.  St.  Rep.  355,  16  Atl.  887 ; 
Herman  Kahn  Co.  v.  Bowden,  80  Ark.  23, 
96  S.  W.  126,  10  Ann.  Cas.  132;  Sheldon 
▼.  Bigelow,  118  Iowa,  586,  92  N.  W.  701; 
30  Cyc.  394;  Elliott,  Contr.  §  4938;  Folks 
V.  Burleteon,  177  Mich.  6,  142  N.  W.  1120; 
Steele  v.  Michigan  Buggy  Co.  50  Ind.  App. 
635,  95  N.  £.  435;  Jansen  v.  Jacobson,  112 
Minn.  520,  128  N.  VV.  824;  Breinig  v.  Spar- 
row, 39  Ind.  App.  455,  80  N.  E.  37 ;  Loosen 
V.  Schissler,  149  Wis.  449,  135  N.  W.  1008; 
Bowie  V.  Maddox,  29  Ga.  285,  74  Am.  Dec. 
63;  Stevens  v.  Walton,  17  Colo.  App.  440, 
68  Pac.  834;  Parshall  v.  Fischer,  43  Mich. 
529,  5  N.  W,  1049;   Tumlin  v.  Goldsmith, 

40  Ga.  221;  Farmers  Exch.  Bank  v.  Mc- 
Donald, 167  Iowa,  582,  149  N.  W.  897; 
Cudahy  Packing  Co.  v.  Hibou,  92  Miss.  234, 
18  LJl.A.(N.S.)  975,  46  So.  73;  Grieflf  v. 
Boudousquie,  18  La.  Ann.  631,  89  Am.  Dec. 
608;  1  Collyer,  Partn.  6th  ed.  p.  38;  Lind- 
ley,  Partn.  8th  ed.  p.  75. 

It  is  the  duty  of  one  who  is  held  out 
by  another  as  a  partner  (if  he  wishes  to 
deny  the  claim)  to  take  such  steps  to  dis- 
avow the  claim  as  a  reasonably  prudent 
man  would  take  under  the  circumstances. 

Parsons,  Partn-  4th  ed.  ^  96 ;  Fletcher  v. 
PuUin,  70  Md.  205,  14  Am.  St  Rep.  355, 
16  Atl.  887;  30  Cyc.  394;  Stevens  v.  Wal- 
ton, 17  Colo.  App.  440,  68  Pac.  834;  Tum- 
lin v.  Goldsmith,  40  Ga.  221;  Farmers' 
£xcb.  Bank  v.  McDonald,  167  Iowa,  582, 
149  N.  W.  897;  Barcroft  v.  Haworth,  29 
Iowa,  463;  Davenport  Woolen  Mills  Co.  v. 
Xeinstedt,  81  Iowa,  226,  46  N.  W.  1085. 


Where  a  person  is  held  out  by  another 
as  his  partner  and  fails  to  publicly  deny 
the  holding  out,  but  instead  goes  to  the  per- 
son so  holding  him  out  and  asks  him  not 
to  do  it  to  his  (the  ostensible  partner's) 
injury,  and  receives  a  promise  that  he  will 
not  do  so,  the  risk  of  such  person's  neglect 
to  keep  his  promise  is  on  the  ostensible 
partner,  and  not  upon  those  who  trust  such 
person  on  the  ostensible  partner's  credit. 

Smith  V.  Hill,  45  Vt.  90,  12  Am.  Rep.  189. 

The  doctrine  that  an  ostensible  partner 
may  be  held  liable  is  based  upon  the  prin- 
ciple of  estoppel.  That  is  to  say,  that  one 
who  did  not  know  of  the  holding  out  and 
who  did  not  rely  upon  it  in  extending 
credit  cannot  take  advantage  of  it. 

Thompson  v.  First  Nat.  Bank,  111  U.  S. 
529,  28  L.  ed.  507,  4  Sup.  Ct.  Rep.  689; 
Sheldon  v.  Bigelow,  318  Iowa,  586,  92  N. 
W.  701. 

But  where  the  holding  out  is  public  and 
long  continued,  the  jury  may  infer  that 
a  creditor  knew  of  it  and  relied  upon  it. 

Thompson  v.  First  Nat.  Bank,  supra. 

One  may  be  held  as  an  ostensible  partner 
even  though  some  of  the  elements  necessary 
to  estop  him  from  denying  that  he  is  a 
partner  are  absent. 

Folks  V.  Burletson,  177  Mich.  6,  142  N. 
W.  1120;  Lieb  v.  Craddock,  87  Ky.  525,  9 
S.  W.  838;   Strecker  v.  Conn,  90  Ind.  469. 

In  many  and  probably  most  instances, 
whether  the  act  or  omission  shall  operate' 
as  estoppel  depends  upon  the  circumstances 
of  the  case. 

Lucas  V.  Hart,  5  Iowa,  418;  16  Cyc.  783; 
Guffey  V.  O'Reiley,  88  Mo.  418,  57  Am. 
Rep.  424. 

A  retiring  partner  who  fails  to  give  no- 
tice of  the  dissolution  of  the  firm  is  held 
liable  for  the  debts  of  the  firm  on  the  ground 
of  estoppel. 

Richards  v.  Hunt,  65  Ga.  342;  Barkley 
V.  Beckwith,  90  App.  Div.  570,  80  N.  Y. 
Supp.  328;  Thomp.  Trials,  ^  1499;  Ewart, 
Estoppel,  p.  516. 

An  intention  to  mislead  is  not  necessary 
to  raise  an  estoppel. 

Tiffany  v.  Anderson,  55  Iowa,  405,  7  N. 
W.  683;  Sessions  v.  Rice,  70  Iowa,  306,  30 
N.  W.  735;  Brookhaven  v.  Smith,  118  N. 
Y.  634,  7  L.R.A.  755,  23  N.  E.  1002;  Horn 
V.  Cole,  51  N.  H.  287,  12  Am.  Rep.  Ill; 
Guffey  V.  O'Reiley,  88  Mo.  418,  57  Am.  Rep. 
429 ;  Gregg  v.  Wells,  10  Ad.  &  El.  90,  113 
Eng.  Reprint,  35,  2  Perry  &  D.  296. 

A  fraudulent  intent  is  not  essential  to 
the  doctrine  of  estoppel.  It  is  enough  if 
a  fraudulent  effect  would  follow  allowing  a 
party  to  set  up  a  claim  inconsistent  with 
his  former  declarations  or  conduct. 

Helwig  V.  Fogelsong,  166  Iowa,  715,  148 
N.  W.  994;   Pom.  Eq.  Jur.  3d  ed.  \  805; 
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30  Cyc.  392;  Anderson  ▼.  Hnbble,  93  Ind. 
570,  47  Am.  Rep.  394. 

A  person  T^ho  seeks  to  hold  another  as 
a  partner  must  show  that  the  matters  upon 
which  he  relied  were  such  as  a  reasonable 
and  prudent  man  would  rely  on. 

Parsons,  Partn.  4th  ed.  ^  94;  Baker  v. 
Nappier,  19  Ga.  620;  Hurley  v.  Watson,  68 
Mich.  631,  36  N.  W.  726;  Austin  ▼.  Hay- 
den,  171  Mich.  38,  137  N.  W.  317,  Ann.  Gas. 
191 5B,  804;  Livingston  v.  Roosevelt,  4 
Johns.  251,  4  Am.  Dec.  273. 

What  constitutes  due  diligence  in  any 
particular  case  depends  upon  the  facts  and 
circumstances  of  the  case. 

Morgan  v.  Farrel,  58  Conn.  413,  18  Am. 
St.  Rep.  282,  20  Atl.  614;  Moore  v.  Bow- 
man, 47  N.  H.  499;  Odlin  v.  Gore,  41  N.  H. 
465,  77  Am.  Dec.  773 ;  Brand  v.  Schenectady 
A  T.  R.  Co.  8  Barb.  638;  Erie  Bank  v. 
Smith,  3  Brewst.  (Pa.)  9;  Gould  v.  Scher- 
mer,  101  Iowa,  582,  70  K.  W.  697,  2  Am. 
Neg.  Rep.  136;  Stokes  v.  Sac  City,  162 
Iowa,  514,  144  N.  W.  639;  Eichel  v.  Saw- 
yer, 44  Fed.  845;  Hendricks  v.  Western 
U.  Teleg.  Co.  125  N.  C.  704,  78  Am.-  St. 
Rep.  658,  35  S.  E.  543 ;  State  v.  Scott,  110 
La.  369,  34  So.  479 ;  Yeager  v.  Spirit  Lake, 
115  Iowa,  593,  88  N.  W.  1095;  Beverly  v. 
Boston,  136  Mass.  366,  49  Am.  Rep.  37,  3 
Am.  Neg.  Cas.  805;  Murphy  v.  Chicago,  R. 
I.  &  P.  R.  Co.  45  Iowa,  661. 

The  doctrine  of  contributory  negligence 
has  no  application  to  a  case  of  intentional 
wrong. 

Ruter  V.  Foy,  46  Iowa,  132. 

A  party  is  estopped  to  complain  on  ap- 
peal of  the  insufficiency  of  the  evidence  to 
sustain  an  issue  when,  on  the  trial,  he  ad- 
mitted the  existence  of  the  facts  by  asking 
an  instruction  based  thereon. 

3  Cyc.  247,  249;  Bennett  v.  Carey,  72 
Iowa,  476,  34  N.  W.  291. 

Failure  to  instruct  upon  an  immaterial 
issue  is  not  reversible  error. 

Churchill  v.  Gronewig,  81  Iowa,  449,  46 
K.  W.  1063;  Newell  v.  Martin,  81  Iowa, 
238,  46  N.  W.  1120;  Tuck  v.  Singer  Mfg. 
Co.  67  Iowa,  576,  25  N.  W.  812;  Hanley 
v.  Ft.  Dodge  Light  &  P.  Co.  133  Iowa,  326, 
107  N.  W.  593,  110  N.  W.  579;  Sieberts 
v.  Spangler,  140  Iowa,  236,  118  N.  W.  292. 

It  is  not  error  to  instruct  the  jury  that 
they  may  consider  certain  facta  and  circum- 
stances in  determining  an  issue. 

Spaulding  v.  Adams,  63  Iowa,  437,  19  N. 
W.  341;  Alliender  v.  Chicago,  R.  I.  &  P.  R. 
Co.  43  Iowa,  276,  3  Am.  Neg.  Cas.  342; 
Engvall  V.  Des  Moines  City  R.  Co.  145  Iowa, 
560,  121  N.  W.  12;  Hill  v.  Glenwood,  124 
Iowa,  479,  100  N.  W.  622. 

W^here  the  instructions  are  correct  as  far 
aa  they  go,  a  party  who  fails  to  ask  for 
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more  specific  instruction  on  any  point  can- 
not complain. 

Parma teer  v.  Bass,  113  Iowa,  68,  84  N. 
W.  965;  Williams  v.  Mineral  City  Park 
Abso.  128  Iowa,  32,  1  L.R.A.(N.8.)  427,  111 
Am.  St.  Rep.  184,  102  N.  W.  783,  5  Ann. 
Cas.  924,  18  Am.  Neg.  Rep.  57;  SUte  v. 
Atkins,  122  Iowa,  161,  97  N.  W.  996;  El- 
liott  v.  Capital  City  State  Bank,  149  Iowa, 
309,  128  N.  W.  369;  Dixon  v.  Stewart,  33 
Iowa,  125 ;  Harrison  v.  Iowa  Midland  R.  Co. 
36  Iowa,  323;  Koehler  v.  Wilson,  40  Iowa, 
183;  Vorhes  v.  Buchwald,  137  Iowa,  721, 
112  N.  W.  1105;  Helverson  v.  Chicago,  R, 
I.  &  P.  R.  Co.  139  Iowa,  423,  116  N.  W. 
699;  Tullis  v.  H.  S.  Chase  &  Co.  162  Iowa, 
264,  144  N.  W.  17;  Haradon  r.  Sloan,  157 
Iowa,  608,  138  N.  W.  556;  Mitchell  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  138  Iowa,  283,  114 
N.  W.  622 ;  Hanrahan  v.  OToole,  139  Iowa, 
229,  117  N.  W.  675;  Doherty  v.  Des  Moines 
City  R.  Co.  144  Iowa,  26,  121  N.  W.  690. 

In  an  action  to  hold  a  party  as  an  os- 
tensible partner,  evidence  of  the  general  rep- 
utation that  he  was  a  partner  is  admis- 
sible. 

Grey  v.  Callan,  133  Iowa,  500,  110  N.  W. 
909;  Southwick  v.  McGovern,  28  Iowa,  537. 

A  verdict  supported  by  evidence  will  not 
be  disturbed. 

Rankin  v.  Lingo,  139  Iowa,  148,  117  N. 
W.  274;  Moore  v.  Fryman,  154  Iowa,  534, 
134  N.  W.  534;  Wilbur  v.  Buckingham,  158 
Iowa,  194,  132  N.  W.  960,  Ann.  Cas.  1913E, 
210;  Howes  v.  Axtell,  74  Iowa,  400,  37  N. 
W.  974;  Acrea  v.  Brayton,  75  Iowa,  719, 
38  N.  W.  171;  Van  Gent  v.  Chicago,  M.  4 
St.  P.  R.  Co.  80  Iowa,  526,  45  N.  W.  913; 
Houlette  v.  Amtz,  148  Iowa,  407,  126  N.  W. 
796;  Holman  v.  Omaha  &  C.  B.  R.  &  Bridge 
Co.  110  Iowa,  485,  81  N.  W.  704. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

In  the  year  1903,  one  Starr,  who  was  con- 
ducting a  small  private  banking  business 
at  the  village  of  Kelley,  in  Story  county, 
Iowa,  sold  the  same  to  E.  J.  Pen  field,  who 
continued  the  business  under  the  name  of 
the  "Bank  of  Kellev"  until  the  vear  1911, 
when  he  absconded,  leaving  the  bank  in  an 
insolvent  condition.  Thereafter  plaintiffs 
herein,  for  themselves  as  trustees  of  numer- 
ous depositors  in  the  bank,  brought  this  ac- 
tion at  law,  alleging  that  the  defendant 
Henry  Banks  was  a  partner  with  Penfield 
in  said  business,  and  therefore  personally 
liable  for  the  payment  of  their  several 
claims.  In  another  count  of  the  petition, 
plaintiffs  allege  in  substance,  that  the  ap- 
pellant Banks  knowingly  allowed  Penfield 
to  hold  him  out  to  the  world  as  a  partner 
in  the  business,  and  did  not  deny  or  repu- 
diate such  representation,  thereby  inducing 
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plaintiffs  and  those  whom  they  represent  to 
become  depositors  in  the  bank,  relying  upon 
appellant's  credit  and  financial  responsibili- 
tr,  and  that  by  reason  of  such  conduct  he 
htLA  estopped  himself  to  deny  liability  in  this 
artion.  The  defendant  denies  the  alleged 
partnership,  and  denies  that  he  is  in  any 
manner  chargeable  with  the  debts  of  the 
bank,  or  that  he  has  been  guilty  of  any 
conduct  which  estops  him  from  pleading 
and  relying  upon  such  defense  to  plaintiffs' 
claim.  There  was  a  trial  to  a  jury  and  ver- 
dict returned  for  plaintiffs  aggregating 
122,132.91.  From  the  judgment  entered  on 
said  verdict  the  defendant  Henry  Banks  ap- 
peals. 

The  record  is  very  voluminous,  rendering 
it  entirely  impracticable  to  set  forth  all  the 
matters  and  things  having  legitimate  bear- 
ing upon  the  merits  of  the  litigation,  and 
in  discussing  the  facts  we  shall,  to  a  great 
extent,  speak  of  what  the  testimony  fairly 
tends  to  show,  without  attempting  to  quote 
tbe  language  of  witnesses  except  as  it  seems 
necessary  to  make  the  situation  clear.  It 
will  be  quite  impossible  to  take  up  and  dis- 
cuss each  separate  point  pressed  upon  our 
attention  by  counsel  in  argument,  and  we 
shall  confine  our  discussion  to  such  only 
M  appear  to  us  of  controlling  importance. 

I.  We  give  first  consideration  to  the  ques- 
tion whether  there  is  any  evidence  to  sup- 
port a  finding  that  defendant  was  in  fact 
a  partner  in  the  Bank  of  Kelley. 

A  careful  search  of  the  record  fails  to 
reveal  even  a  scintilla  of  support  for  the 
claim  that  he  ever  at  any  time  sustained 
{such  a  relation  to  Pen  field  or  to  the  bank. 
On  the  contrary,  the  negative  of  that  prop- 
osition seems  to  be  established  to  a  moral 
certainty.  Counsel  for  appellees  do  not  con- 
tend in  argument  that  an  actual  partner- 
ship was  proven,  but  rest  their  case  upon 
the  theory  that  the  evidence  justifies  a  find- 
ing of  what  they  term  an  "ostensible  part- 
nership,"— a  subject  which  we  shall  consid- 
er in  a  later  paragraph  of  this  opinion. 
Indeed,  they  say  the  question  of  a  partner- 
ship in  fact  is  not  before  us,  because  tho 
trial  court  withdrew  that  issue  from  the 
jnry.  If  the  showing  made  in  the  abstracts 
could  be  said  to  bear  out  this  statement 
of  counsel,  further  discussion  at  this  point 
would,  of  course,  be  idle;  but  we  do  not  so 
read  the  record.  It  there  appears  that  be- 
fore the  case  was  submitted  appellant's 
^unael  requested  an  instruction  withdraw- 
ing the  issue  of  actual  partnership  from  the 
jury,  and  sudi  request  was  denied.  It  ii^ 
true  that  the  refusal  was  accompanied  by  a 
statement  from  the  court  that  such  direc- 
tion was  ''substantially  given  in  the  court's 
iostmctions;"  but  a  careful  reading  of  the 


charge  given  the  jury  does  not  disclose  sn 
instruction  of  that  character,  or  one  which 
the  jury  would  necessarily  understand  as  its 
equivalent.  In  Informing  the  jury  concern- 
ing the  issues  submitted  to  them,  the  court 
stated  the  plaintiffs'  allegations  of  both  an 
actual  partnership  and  so-called  ostensible 
partnership,  or  partnership  by  estoppel,  and 
that  appellant  had  taken  issue  thereon  by 
denial.  In  another  instruction,  both  actual 
partnership  and  ostensible  partnership  were 
defined  to  the  jury;  but  neither  here  nor 
elsewhere  were  the  jury  told  that  the  evi- 
dence would  not  justify  a  finding  of  an  ac- 
tual partnership  between  appellant  and  Pen- 
field.  It  is  to  be  admitted  that  the  charge 
of  actual  partnership  was  not  otherwise  spe- 
cially featured  or  emphasized  in  the  instruc- 
tions, and  the  several  paragraphs  thereof 
were  largely  devoted  to  more  or  less  minute 
directicNDs  as  to  the  law  governing  "ostensi- 
ble partnerships"  or  partnerships  by  estop- 
pel— from  all  which  a  jury  of  lawyers  might 
reasonablv  have  inferred  that  in  the  mind 
of  the  court  the  plaintiffs*  claim  on  the 
latter  ground  presented  the  dominant  issue 
in  the  ease.  But  we  regard  it  quite  clear 
that  a  jury  of  laymen  might  well  under- 
stand that  they  were  at  liberty  to  consider 
and  pass  upon  both  issues.  It  is  therefore 
our  opinion  that  the  defendant's  request 
for  the  distinct  withdrawal  from  the  jury 
of  the  issue  of  actual  partnership  should 
have  been  sustained. 

II.  Claims  of  depositors  upon  nearly  70 
different  counts  were  submitted  to  the  jury, 
on  all  of  which  there  were  verdicts  against 
the  appellant.  In  order  to  comprehend  the 
force  and  effect  of  the  trial  court's  rulings 
and  instructions,  it  will  be  necessary  to  re- 
fer at  some  length,  but  briefly  as  practica- 
ble, to  portions  of  the  testimony  introduced. 
It  was  shown  that  in  August  or  September, 
1907,  a  small  circular  or  booklet  was  issued 
from  the  Bank  of  Kelley  of  which  document 
the  following  was  a  copy: 

The  Bank  of  Kelley,  Kelley,  Iowa;  Estab- 
lished in  1001;  Capital,  $10,000;  Individual 
responsibility,  $75,000;  E,  J.  Penfield,  Presi- 
dent; C.  L.  Siverly,  Cashier.  Henry  Banks. 
F.  W.  Penfield.     [Above  is  front  page.] 

[Second  page.]  We  invite  your  attention 
to  the  first  sheet  of  this  announcement 
showing  an  individual  responsibility  of 
$75,000  and  giving  the  names  of  the  owners 
and  managers  of  this  bank. 

We  are  proud  of  this  showing  and  desire 
to  thank  our  many  patrons  for  their  loyal- 
ty in  the  past  and  hope  we  may  be  of  still 
more  service  to  vou  in  the  future. 

The  policy  of  the  bank  will  continue  the 
same,  paying  4  per  cent  interest  on  time  de- 
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posits,  clerking  sales  and  discounting  notes  | 
at  current  rates. 

Again  thanking  you,  we  are, 

Yours  for  business, 
The  Bank  of  Kelley. 

Some  of  these  booklets  were  distributed 
on  the  counters  of  the  business  houses  of 
Kelley,  others  inclosed  in  passbooks  of  de- 
positors, and  still  others  passed  out  by 
Penfield  to  his  customers.  About  the  same 
time,  if  not  before,  a  sign  in  large  letters, 
reading,  "Bank  of  Kelley.  Individual  Re- 
sponsibility $75,000,"  was  placed  upon  the 
front  window  of  the  bank  building;  but  no 
names  were  attached  thereto.  P.  W.  Pen- 
field,  whose  name  appears  in  the  printed 
advertisement,  was  the  father  of  E.  J.  Pen- 
field,  and  the  appellant,  whose  name  appears 
in  the  same  connection,  was  the  father  of 
E.  J.  Pen  field's  wife.  Appellant  was  a  far- 
mer, living  6^  miles  from  Kelley  and  4^ 
miles  from  the  city  of  Ames,  which  was  his 
principal  market  town  and  the  place  where 
he  did  such  banking  business  as  he  had  oc- 
casion to  transact.  Kellev  was  a  small  vil- 
lage  of  comparatively  few  business  places, 
and  appellant's  visits  there  were  compara- 
tive infrequent, — agoing  there  occasionally 
to  attend  public  sales  and  at  times  to  call 
upon  his  daughter.  When  in  the  bank  he 
was  at  times  seen  behind  the  counter,  as 
was  the  custom  of  many  other  callers  and 
visitors.  No  one  ever  knew  him  to  transact 
business  for  or  with  the  bank  or  saw  him 
assume  any  authority  therein.  The  nearest 
approach  to  any  such  testimony  is  the  state- 
ment of  one  witness  who  says  he  once  saw 
him  looking  into  a  book  behind  the  counter, 
but  he  does  not  know  or  pretend  to  say 
what  was  the  nature  or  character  of  the 
book  to  which  he  refers.  Appellant  testifies, 
and  there  is  no  evidence  whatever  to  con- 
tradict him,  that  he  never  invested  a  dollar 
in  the  bank  or  in  the  business,  and  never 
consented  to  or  authorized  the  use  of  his 
name  by  Penfield  in  connection  with  the 
business;  that  he  never  loaned  any  money 
or  credit  to  Penfield  or  to  the  bank,  was 
never  a  borrower  there,  and  never  made  a 
deposit  therein.  In  these  matters  he  is  ful- 
ly corroborated  by  the  several  cashiers  and 
clerks  serving  the  bank  during  the  period 
under  consideration.  Very  soon  after  the 
booklet  was  issued,  a  nephew  of  the  appel- 
lant told  him  he  had  seen  or  heard  of  it,  and 
on  the  following  day  appellant  went  to  Kel- 
ley and  went  to  the  bank  for  the  purpose 
of  ascertaining  the  meaning  of  such  use  of 
his  name.  Penfield  was  out  of  town,  but 
Siverly,  the  cashier,  was  present,  and  to 
him  appellant  broached  the  subject  and  pro- 
tested against  the  unauthorized  use  of  his 
name.    The  cashier  promised  that  he  would 
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report  the  matter  to  Penfield  on  hia  re- 
turn and  have  him  rectify  it.  Later  on  the 
same  day,  appellant  saw  F.  W.  Penfield, 
whose  name  had  been  coupled  with  his  own 
on  the  printed  document  and  was  informed 
by  him  that  he  had  consulted  a  lawyer  on 
the  subject  and  that  appellant  ''need  not 
bother  about  it;  it  is  all  right."  This  visit 
to  Kelley  was  on  Friday,  and  on  Sunday 
following  E.  J.  Penfield  came  to  the  farm, 
and,  being  called  to  account  by  appellant  for 
the  unauthorized  use  of  his  name,  he  apol- 
ogized, saying  he  did  it  because  he  thought 
it  would  make  the  bank  look  better,  and 
promised  there  would  be  no  more  of  it,  and 
that  he  would  "straighten  it  right  up." 

Appellant  never  saw  the  paper  itself  un- 
til after  this  suit  was  begun,  and  his  only 
knowledge  of  its  contents  was  such  as  he  ob- 
tained from  his  nephew's  report  to  him  that 
his  name  was  used  therein  as  having  some 
connection  with  the  bank.  The  evidence 
strongly  tends  to  show  that  his  protest  to 
Penfield  and  the  cashier  had  the  effect  to 
put  an  end  to  the  issuance  and  circulation 
of  the  objectionable  circular,  and  that  from 
that  time  until  the  collapse  of  the  bank,  3^ 
years  later,  it  was  not  renewed  or  continued. 
All  the  depositors  who  claim  to  have  seen 
and  been  infiuenced  by  the  printed  circular 
locate  the  time  as  being  in  the  summer  or 
fall  of  1907.  At  least  14  of  the  depositors 
who  were  permitted  to  recover  testify  that 
they  never  saw  the  circular,  but  most  of 
them  say  they  heard  about  it.  A  large  ma- 
jority of  the  depositors  had  been  such  from 
a  time  anterior  to  the  issuance  of  the  book- 
let, and  continued  in  that  relation  until  the 
bank  closed;  but,  in  avoidance  of  the  Natu- 
ral effect  of  this  admitted  fact,  they  swear 
they  would  have  withdrawn  their  business 
from  the  bank  had  they  not  believed  appel- 
lant to  be  responsible  for  the  bank's  debts. 
Others  became  depositors  long  after  the  issu- 
ance of  the  booklet.  They  never  saw  the 
paper  and  knew  nothing  of  it  except  as  a 
matter  of  hearsay  from  others.  There  was 
no  newspaper  published  in  Kelley,  and,  so 
far  as  shown,  appellant  did  not  know  what 
persons  were  depositors  or  customers  of  the 
bank,  and  though  he  was  known,  either  per- 
sonally or  by  reputation,  to  all  of  them,  no 
one  of  them  at  any  time  applied  to  him  for 
information  as  to  his  business  relations  with 
the  bank  or  Penfield,  or  notified  him  that 
anybody  was  patronising  the  bank  on  the 
credit  of  his  supposed  interest  therein.  Nor 
is  it  shown  that  any  of  these  depositors  ever 
knew  or  heard  that  information  of  Penfield's 
unauthorized  act  had  been  reported  to  ap- 
pellant by  his  nephew  or  any  other  person 

It  is  the  claim  of  plaintiffs,  however,  that 
when  knowledge  came  to  appellant  of  the 
issuance  of  the  booklet  it  was  his  duty  to 
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make  all  reasaaable  effort  to  publicly  re- 
pudiate the  act  of  Plainfield  in  ao  publiah- 
ing  hia  name,  and  to  bring  euch  denial  on 
hifl  part  to  the  attention  of  thoae  who  might 
be  misled  by  such  advertising  into  giving 
the  bank  credit  to  which  it  was  not  entitled, 
and  that  the  question  whether  the  appellant 
did  his  duty  in  this  respect  was  for  the  jury. 
It  is  further  contended  that  the  evidence 
was  sufficient  to  sustain  a  finding  against 
appellant  in  this  respect,  and  that,  as 
against  all  persons  making  deposits  in  the 
bank  or  continuing  their  deposits  therein  on 
the  faith  or  belief  that  he  was  an  owner  or 
partner  in  the  bank,  he  is  estopped  to  deny 
that  he  did  sustain  such  relation.  This 
theory  of  the  law  and  of  the  record  was 
adopted  by  the  trial  court. 

As  having  a  proper  bearing  upon  such  al- 
leged estoppel,  the  court  allowed  plaintiff  to 
introduce  certain  evidence  which,  at  the  risk 
of  unduly  extending  this  opinion,  we  think 
it  necessary  to  set  out  the  language  of  the 
witne&^es.  in  explanation  of  wiiat  follows, 
we  may  say  that  iilxhibit  B  referred  to  is  a 
copy  ui  the  booklet  in  question;  also  that 
tiiiij  testimony  was  given  in  April,  1914. 

K.  ^.  Kyerson,  wlio  was  permitted  to  re- 
cover irom  Uefendaut  the  sum  of  $1,040, 
was  examined  in  his  own  behalf,  and  the  fol- 
lowing IS  an  e^oerpt  from  the  abstract  of 
his  testimony. 

After  having  told  of  depositing  money  in 
the  bank^  as  shown  by  three  certificates 
dated  in  February,  1011,  a  few  days  only 
before  the  bank  closed,  the  examination  pro- 
ceeded: 

Q.  Now,  I  will  show  you  a  paper  marked 
by  the  reporter  as  ''Exhibit  B,''  and,  ask  you 
whether  or  not  you  ever  saw  that  paper  or 
one  identical  with  it.  (Objected  to  by  aU 
defendants  as  being  incompetent,  irrelevant, 
immaterial,  and  calling  for  the  conclusion 
and  opinion  of  the  witness.  Objection  over- 
ruled^ and  defendants  except.) 

A.  I  don't  think  I  did. 

Q.  You  may  state,  Mr.  Ryerson,  whether 
or  not  you  heard  of  a  statement  issued  by 
the  Bank  of  Kelley  in  the  fall  of  1907  con- 
cerning its  responsibility?  (Objected  to 
by  all  defendants  as  incompetent,  irrelevant, 
and  immaterial,  leading  and  suggestive.) 

The  court:  The  objection  will  be  over- 
ruled, and  the  witness  will  be  permitted  to 
answer  the  question,  but  for  the  purpose 
only  of  showing,  if  it  does  sliow,  why  he 
acted  as  he  did  act  himself,  without — I 
think  probably  that  covers  the  reasons. 
(Defendants  except.) 

A.  Yes,  sir.  (The  objection  is  added  that 
it  is  hearsay.) 

The  court:  Well,  that  objection  does  not 
go  to  the  fact  that  it  might  affect  hia  mind, 
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and  that  is  the  only  purpose  for  which  it  is 
admitted  at  the  present  time.  (Overruled, 
and  defendants  except.) 

Q.  Have  you  answered,  Mr. ? 

A.  Well,  I  will  answer  that. 

The  court:  What  is  the  answer? 

A.  I  had  the  idea  then,  when  1  put  that 
money  in  there,  that  the  bank  was  good, 
and  I  heard  the  circular  was  out,  and  that 
it  was  marked  on  the  window  $75,000  some 
way.  That  is  why  I  put  that  money  in  at 
that  time.  I  thought  it  was  good.  (De- 
fendants move  to  strike  the  answer  as  in- 
competent, immaterial,  irrelevant,  stating 
a  conclusion  of  the  witness.) 

The  court:  It  is  admitted,  but  only  for 
the  purpose  of  showing  his  conclusion  and 
opinion,  and  for  no  other  purpose.  (De- 
fendants except.) 

Q.  Now,  let  me  ask  you  what  made  you 
think  the  bank  was  responsible?  Same  ob- 
jection as  last  made.) 

The  court:  The  same  ruling,  but  it  will 
be  received  only  for  the  same  purpose. 
(Defendants  except.) 

A.  On  account  of  the  $75,000  that  was 
out,  and  I  saw  it  with  my  own  eyes  marked 
on  the  window,  and  that  is  my  reason. 

Q.  Now,  what  do  you  mean  by  saying  on 
account  of  the  $75,000  that  was  out? 

A,  The  circular.  (Objected  to  by  defend- 
ant as  incompetent,  immaterial,  and  irrele- 
vant, and  calling  for  a  conclusion  of  the  wit- 
ness, and  cross-examining  his  own  witness.) 

The  court:  The  objection  will  be  over- 
ruled, but  it  will  be  received  only  in  so  far 
as  it  affected  the  mind  and  act  of  this  wit- 
ness. (Defendants  except.)  The  defendants 
make  the  further  objection  that  that  ques- 
tion has  been  answered  by  the  witness.  He 
stated  that  it  was  $75,000  marked  on  the 
window  as  their  responsibility.  Objection 
overruled,  and  defendants  except.  ( Question 
read.) 

A.  Well,  the  circular  gave  me  the  idea. 
(Defendants  move  to  strike  the  answer  of 
this  witness  for  the  reason  that  it  is  in- 
competent, irrelevant,  and  immaterial,  in 
view  of  the  fact  that  the  witness  stated  that 
he  never  saw  the  circular.) 

A.  I  heard  of  it.  Objection,  jand  motion 
overruled,  and  defendants  except. 

Q.  Now,  you  say  on  account  of  the  cir- 
cular issued  by  the  bank  that  gave  you  the 
idea  that  there  was  $75,000  back  of  it? 
(Objected  to  as  incompetent,  irrelevant,  and 
immaterial. ) 

The  court:  The  objection  will  be  over- 
ruled, but  the  testimony  will  be  received 
only  so  far  as  it  affected  the  mind  and  con- 
duct of  this  witness.  (Defendants  except. 
Question  read.) 
A.  Well,  I  heard  that  it  was  out.    And  I 
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saw  it  marked  on  the  windows.  The  circu- 
lar, I  heard  of  that. 

Q.  What  were  you  told  that  that  circular 
stated  as  to  who  were  the  owners  of  the 
bank?  (Defendants  object  on  the  ground 
that  it  18  immaterial,  irrelvant,  and  incom- 
petent, and  that  the  circular  is  the  best  evi- 
dence. ) 

The  court:  Overruled,  but  the  evidence 
will  be  received  only  in  so  far  as  it  affected 
the  mind  and  conduct  of  this  witness.  (De- 
fendants except.) 

A.  Well,  I  was  told  that  it  was  Penfield 
and  old  man  Penfield  And  Banks  and  Siver- 

Q.  Now,  Mr.  Ryerson,  about  when  did  you 
hear  this  concerning  this  circular?  (Ob- 
jected to  by  defendants  as  incompetent  im- 
material, and  irrelevant.  Objection  over- 
ruled, and  defendants  except.) 

A.  Well,  that  is  pretty  hard  for  me  to 
know  the  date  when  I  heard  it.  Somewhere 
around  in — oh,  about  two  years  ago,  I  think, 
I  can't  just — 

Q.  You  may  state  whether  or  not  you  be- 
lieve that  those  statements  that  those  par- 
ties were  the  owners  of  the  hank  were  true? 
(Objection  by  defendants  that  it  is  imma- 
terial, irrelevant,  and  incompetent,  in  view 
of  former  answer  of  this  witness.  (Objec- 
tion overruled  and  defendants  except.  Ques- 
tion read.) 

A.  Well,  I  believe  they  were. 

Q.  Xow,  vou  sav  vou  believe  thev  were? 

A.  Yes,  at  the  time. 

Q.  You  mav  state  whether  or  not  vou  be- 
lieved  that  when  you  first  heard  it?  (Ob- 
jected to  as  incompetent,  irrelevant,  and 
immaterial,  and  as  an  attempt  to  cross-ex- 
amine his  own  witness.  Objection  overruled, 
and  defendants  except.) 

Q.  You  don't  understand  it? 

A.  No. 

Q.  I  want  to  know  whether  or  not  you 
believe  those  statements  that  you  heard,  that 
that  circular  was  out,  stating  that  these 
parties  were  the  owners  of  this  bank,  were 
true?  (Objected  to  as  incompetent,  irrele- 
vant, and  immaterial.) 

Court:  Overruled.  It  will  be  received 
only  in  so  far  as  it  bears  on  the  mind  and 
purpose  of  this  witness.  (Defendants  ex- 
cept. ) 

Q.  Now,  Mr.  Ryerson,  I  will  ask  you  to 
state  whether  or  not  you  would  have  de- 
posited your  money  in  this  bank  of  Kelley, 
if  you  had  not  believed  that  these  parties 
that  you  have  named  were  the  owners  of 
that  bank  and  responsible  for  its  debts? 
(Same  objection  as  last  made;  calling  for  a 
conclusion  of  the  witness  and  a  matter  too 
remoteu  Objection  overruled,  and  defend- 
ants except.) 

A.  No.  sir.     No,  sir:   I  would  not. 

Q.  When  wa«  it  you  fimt  heard  of  this 
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circular?  (Same  objectioB  aa  last  auult. 
Same  ruling.    Exception.) 

A.  Well,  I  didn't  take  any  particular  at- 
tention when — 

Q.  I  know;  but  about  when,  if  you  could 
give  some  idea  of  when  it  was  with  refer- 
ence to  the  time  when  you  left  here  ?  ( Same 
objections  and  same  ruling.  Same  excep- 
tion.) 

A.  You  ask  me  when  I  left  here?  About 
three  years  ago. 

Q.  Well,  when  wus  it  before  that  that 
you  heard  of  this  circular;  about  when? 

A.  About  two  years. 

Cross-examination:  I  heard  of  this  cir- 
cular some  where  around  about  the  time  it 
came  out.  It  is  somewhere  in  the  neighbor- 
hood of  two  years  since  I  first  hi  .rd  of 
the  circular.  I  believed  the  circular  to  be 
true.  I  depended  on  it,  and  all  that.  I 
wouldn't  have  put  my  money  in  the  bank 
but  for  that. 

Q.  And  that  you  first  heard  of  this  cir- 
cular about  two  years  ago?  Mr.  Mahoney: 
Now,  I  object  to  that,  because  the  witness 
didn't  state  that  he  heard  of  the  circular 
two  years  ago. 

A.  No,  I — 

The  court:  Well,  I  will  have  to  sustain 
the  objection  in  accordance  with  the  fact. 
( Defendants  excepted. )  I  didn't  read  the 
circular.  I  just  heard  it.  I  heard  quite  a 
few  talk  about  it. 

Q.  Whom  did  you  talk  with? 

A.  I  didn't  pay  so  much  attention  to  it, 
but  I  heard  it.  What  I  heard  and  what 
other  people  said  was  enough  to  influence 
my  mind  and  impel  me  to  let  my  money  re- 
main in  the  bank.  I  don't  remember  a 
single  person  that  told  me  about  these  facts. 
I  paid  no  particular  attention  iTrom  the  time 
I  heard  it,  and  it  was  all  around,  and  I 
just  thought  it  was  all  right.  I  couldn't 
help  it,  though.  I  saw  the  $75,00a  in  the 
window,  on  the  glass,  nice,  big,  gold —  I 
didn't  pay  much  attention  to  names  there 
on  the  window.    Just  paid  attention  to  $75,- 

000  was  the  capital  of  it. 

Q.  Then  you  say,  when  you  saw  that 
statement  in  the  window,  that  there  wa» 
$75,000  behind  it,  that  that  influenced  and 
controlled  your  mind,  and  you  left  your 
money  remain  there. 

A.  Yes,  sir. 

Q.  And  afterwards  you  had  a  talk,  you 
say,  with  a  number  of  people,  and  that  in- 
fluenced you? 

A.  Well,  I  didn't  reallv  have  a  talk  with 
them,  but  I  heard  it.  I  was  doing  business 
there   and — I   was  pretty  often   in  Kelley. 

1  did  not  have  a  telephone.     I  didn't  know 
Mr.  Banks.    I  knew  Mr.  Siverly. 

Q.  Did  you  approach  Mr.  Siverly.  and  ask 
him  during  all  this  time,  when  you  say  you 
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heard  this  rumor,  about, the  truth  of  this 
circular  ? 
A.  Xo,  I  didn't  ask  him  any— 
Q.  Did  you  ever  seek  out  Mr.  Banks  and 
try  to  ascertain  the  truth  of  him  in  regard 
to  this  so-called  circular? 

A.  No  I  didn't.  (Exhibits  Nob.  2,  3,  and 
4  offered  in  evidence  by  plaintiffs.  Objec- 
tion by  defendants  that  they  are  irrelevant, 
incompetent,  and  immaterial.  Objection 
overruled,  and  defendants  excepted.) 

William  Swanson,  another  depositor  who 
was  found  entitled  to  recover  an  aggregate 
of  $3,897.09  upon  certificates  issued  by  the 
Bank  of  Kelley  in  the  year  1910,  testiffed 
as  follows: 

I  have  seen  that  paper,  Exhibit  B.  I  got 
it  in  Kelley,  one  that  is  home.  I  got  it 
in  a  letter,  and  the  children  read  it  to  me, 
and  that  is  all  I  paid  attention  to  it. 

Q.  Do  you  know  what  was  in  the  circu- 
lar that  your  children  read  to  you  7 

A.  Well,   I   know   it  says   $75,000  bond. 

Q.  Was  there  anything  else  in  that  cir- 
cular that  you  remember? 

A.  No,  I  can't  think  of  it. 

Q.  At  the  time  this  circular  was  received 
at  your  house,  had  you  heard  of  Henry 
Banks?  (Objection  to  as  leading  and  sug- 
gestive; he  has  already  stated  he  didn't 
know  him.  Overruled,  and  defendants  ex- 
cept.) 

A.  Well,  people  talked  that  he  was  giving 
bonds. 

Q.  People  talked? 

A.  Talked  that  Henry  Banks  waa  giving 
bonds  for  $75,000. 

Q.  You  heard  some  talk  at  that  time 
about  Henry  Banks,  did  vou? 

A.  Yes. 

Q.  WTiat  did  you  here? 

A.  Like  I  hear  them  talk  he  was  the 
bonds  for  the  bank  for  so  much.  I  didn't 
hear  how  much  he  was  worth,  because  I 
didn't  know  him,  and  I  heard  people  said 
he  had  a  whole  lot  of  land,  and  was  well 
off,  and  so  on.    That  is  all  I  know. 

Q-  Did  you  ever  talk  to  any  other  per- 
son about  this  circular,  except  your  chil- 
dren? 

A.  No,  I  didn't  talk  much.  No,  I  didn't 
ask  much  questions.    I  don't  understand  it. 

Q.  After  this  circular  was  sent  to  your 
home,  did  you  believe  that  the  statements 
in  it  were  true?  (This  is  objected  to  as 
incompetent,  irrelevant,  and  immaterial,  and 
for  the  further  reason  that  the  witness  has 
already  stated  that  he  does  not  remember 
anything  that  was  in  the  circular  with  the 
exception  of  the  statement  of  $75,000. 
Overruled,  and  defendanta  except.) 

A.  Yes,  I  believe  so. 
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Q.  Now,  at  that  time,  who  did  you  think 
owned  the  bank? 

A.  I  thought  Penfield.  I  thought  Pen- 
field  owned  the  bank. 

Q.  Did  you  think  any  other  persona  were 
interested  in  the  bank? 

A.  Oh,  I  didn't  know  that.  I  deposited 
some  money  in  the  bank  of  Kelley.  I  had 
money  there  when  it  failed.  I  don't  remem- 
ber how  much,  around  $4,000.  It  was  on 
certificate.  Exhibits  21,  22,  and  23  are  the 
certificates  I  received  from  the  bank.  I  had 
some  money  there  all  of  the  time. 

Q.  Now,  Mr.  Swanson,  when  you  put  this 
money  in  the  bank,  who  did  you  think  was 
responsible  for  the  debts  of  that  bank?  (Ob- 
jected to  as  incompetent,  irrelevant,  and  im- 
material, and  a  repetition,  the  witness  hav- 
ing already  stated  that  he  thought  £.  J. 
Penfield  was  the  owner  of  the  bank,  and 
further  than  that  he  didn't  know.  Objec- 
tion overruled,  and  defendants  except.) 

A.  Penfield  and — oh,  I  can't  think  of  thi 
name — Banks.  (Plaintiffs  offer  in  evid^ice 
Exhibit  21,  which  is  a  certificate  of  deposit 
issued  to  William  Swanson  by  the  Bank  of 
Kelley,  March  19,  1910,  for  $3,367.  Ex- 
hibit 22,  a  certificate  of  deposit  to  same 
party  from  same  bank,  dated  July  22,  1910, 
for  $100.  Exhibit  23,  a  certificate  of  de- 
posit to  same  party  from  same  bank  dated 
December  21,  1910,  for  $697.  Objected  to  as 
incompetent,  irrelevant  and  immaterial. 
Overruled,  and  defendants  except.) 

The  testimony  of  these  witnesses  is  quite 
typical  of  that  of  the  depositors  generally, 
and  the  rulings  made  thereon  reveal  the 
theory  of  the  trial  court  in  its  admission. 
Other  depositors  testifying  in  the  case  were 
asked  as  follows:  *'Now,  at  the  time  yon 
made  these  various  deposits,  who  did  you 
think  were  the  owners  of  the  bank?"  and, 
over  appellant's  objections,  answered,  *'E.  J. 
Penfield,  F.  W.  Penfield,  and  Henry  Banks." 
Again:  "What  was  the  general  opinion 
among  the  people  as  to  the  financial  re- 
sponsibility of  the  men  named  in  that  circit- 
lar?"  '^What  was  the  general  opinion 
among  the  people  that  you  talked  to  as  to  its 
financial  standing?"  And  in  each  instance 
the  witness  was  allowed  to  give  his  under- 
standing that  appellant  was  an  owner  or 
partner  in  the  bank. 

One  witness,  Mr.  Sorenson,  waa  examined 
as  follows: 

And  what  was  your  understanding  in  re- 
lation to  his  (Banks)  financial  responsibil- 
ity, say  along  in  the  year  1907?  (Objected 
to  as  immaterial,  irrelevant,  and  incompe- 
tent.   Overruled,  and  defendants  except.) 

1A.  Well,  at  that  time  I  don't  know  any- 
thing about  it.  I  heard  about  his  financial 
responsibility,  I  should  judge,  about  1909 
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or  1910.  This  was  before  I  deposited  any 
money  there.  I  never  saw  one  of  those  cir- 
culars that  was  issued  by  the  Bank  of  Kel- 
ley. 

Q.  Now,  Mr.  Sorenson,  did  you  ever  hear 
it  stated  by  any  person  in  the  town  of  Kel- 
ley  or  vicinity  as  to  who  were  the  owners 
of  the  Bank  of  Kelley,  and  who  were  re- 
sponsible for  its  debts?  (Objected  to  as 
immaterial,  irrelevant,  incompetent,  and 
leading  and  suggestive  to  the  witness.) 

Court:  It  is  unless  it  was  prior  to  the 
time  the  money  was  deposited. 

Mr.  Mahoney :  Well,  I  mean  prior  to  the 
time  this  money  was  deposited.  (Objec- 
tion overruled,  and  defendants  excepted.) 

A.  Well,  Mr.  Banks  and  Mr.  Penfield; 
both  of  the  Penfields,  I  mean — 

Q.  Now,  about  when  did  you  hear  that? 

A.  Well,   about   1909. 

Q.  And  where  did  you  here  it? 

A.  Oh,  just  people  talking  around,  most 
anywhere.  All  around  Kelley  and  through 
the  country,  I  might  say. 

Q.  Did  you  believe  these  statements  that 
were  made  to  you  that  these  parties  you 
have  named  were  the  owners  of  that  bank 
and  responsible  for  its  debts?  (Same  ob- 
jection as  last  made.  Same  ruling  and  ex- 
ception.) 

A.  I  did. 

G.  A.  Peterson  testified : 

I  didn't  live  in  Kelley  in  1907.  I  saw 
a  circular  like  Exhibit  B  about  the  time  the 
bank  broke  up.  This  was  the  first  time. 
I  heard  of  the  circular  before  the  bank 
broke  up.  My  brother  told  me  about  a  year 
before.  I  moved  to  Kelley  in  the  spring 
of  1910.  I  heard  of  this  circular  in  the 
summer  time  of  1910.  I  did  not  make  any 
inquiries  with  reference  to  who  were  the  own- 
ers of  the  Bank  of  Kelley  in  the  forepart  of 
the  year  of  1910.  I  heard  who  were  pur- 
ported to  be  the  owners.  I  got  my  informa- 
tion in  the  vicinity  of  Kelley. 

Q.  Now,  I  wish  you  would  state  what  you 
learned  or  heard  with  reference  to  who  the 
owners  of  the  Bank  of  Kelley  were  at  that 
time?  (Objected  to  for  the  reason  it  is  in- 
competent, hearsay;  the  witness  not  being 
competent  to  answer  the  question.  Objec- 
tion overruled,  and  defendants  except.) 

A.  I  understood  that  the  two  Penfields 
and  Mr.  Banks  were  the  owners  of  that 
bank.  (Move  to  strike  the  answer  as  in- 
competent, irrelevant,  immaterial,  and  hear- 
say.    Overruled,  and  defendants  except.) 

I,  X.  Ball,  testified: 

I  was  a  depositor  in  the  Bank  of  Kelley, 
in  1911,  I  believe.  I  never  saw  a  circular 
issued  by  the  bank  of  Kelley  some  time 
in  1907. 

Q.  Did  you  ever  hear  about  the  circular 
being  issued? 
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A.  Well,  I  heard  something  about  it,  yes. 
That  is  when  I  came  back  from  down  there. 
I  wasn't  living  here  at  the  time,  but  after 
I  came  back.  I  returned  from  the  southern 
part  of  the  state  in  1909,  I  think,  the  first 
of  March  of  that  year.  I  heard  something 
about  this  circular  about  the  time  I  re- 
turned. They  said  it  wasn't  safe  at  one 
time,  but  now  it  was  all  safe,  before  I  de- 
posited my  money  there. 

Q.  Were  there  any  names  mentioned  in  re- 
gard to  the  ownership  of  the  bank?  (Ob- 
jected to  as  leading  and  suggestive.  Over- 
ruled, and  defendants  except.)'  Why,  they 
told  me  these  men  was  interested  in  it; 
yes,  sir.  It  was  Ellis  Penfield,  his  father, 
Henry  Banks,  and  Siverly.  I  had  known 
Henry  Banks  quite  a  number  of  years.  He 
was  east  of  Ames  here.  I  knew  he  was 
pretty  well  fixed  and  had  property.  After 
I  came  back,  I  did  not  deposit  any  money 
in  the  Bank  of  Kelley  till  fall  of  1911  (must 
be  1910). 

Q.  When  you  deposited  your  money  in 
this  bank,  who  did  you  think  were  the  own- 
ers of  the  bank?  (Objected  to  as  incom- 
petent, immaterial,  and  irrelevant.  Over- 
ruled, and  defendants  except.) 

A.  The  men  I  have  just  spoken  of. 

Lars  Fjare,  having  testified  on  examina- 
tion in  chief  that  he  made  a  deposit  in  the 
Bank  of  Kelley  in  1908,  and  that  he  then 
thought  or  had  heard  that  the  Penfields  and 
appellant  were  responsible  for  the  debts  of 
the  bank,  said  on  cross-examination: 

I  never  saw  this  circular  myself.  I  heard 
about  it  in  the  spring  of  1908.  The  first 
banking  business  I  ever  did  in  this  country 
was  in  the  Bank  of  Kelley.  I  had  a  little 
money  before  this  time,  but  1  did  not  put 
it  in  the  bank.  I  heard  that  E.  J.  Penfield, 
and  his  father  and  a  man  living  southeast 
of  Ames,  by  the  name  of  Henry  Banks,  a 
rich  farmer,  was  the  owners  of  the  bank. 
That  is  what  I  heard  the  circular  stated. 
I  don't  remember  who  told  me  about  it  in 
the  first  place.  I  can  remember  one  per- 
son, I  believe  it  was  William  Peterson.  I 
didn't  think  about  him  a  minute  ago.  I  don't 
know  how  William  Peterson  got  his  knowl- 
edge; I  suppose  he  read  one  of  those  cir- 
culars, but  I  don't  know  whether  he  did  or 
not.  I  didn't  talk  with  anyone  else  about  it. 
I  heard  others  talk  among  themselves. 

Q.  Well,  tell  us  all  you  remember? 

A.  The  talk  was  alf  in  Kelle?,  diflerent 
kinds. 

All  of  the  witnesses  mentioned  above  re- 
covered judgment  for  the  amount  of  their 
several  deposits. 

In  submitting  the  case,  the  court  gave, 
among  others,  the  following  instructioiia  to 
the  jury: 

**V.  Evidence   as   to   the  general   reputa- 
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lion  of  the  existence  of  a  purtnerBhip,  wiiile 
admiBsible  as  it  may  tend  to  prove  a  beiief 
on  the  part  of  the  depositor  tlmt  there  was 
a  partntf  ship  and  his  reliance  on  the  exist- 
ence of  the  same,  will  not  prove  that  there 
was  an  actual  partnership^  and  it  cannot  I 
be  considered  by  you  for  such  purpose,  as 
no  one  can  be  made  a  partner  against  his 
consent  on  the  mere  declarations  of  another 
that  such  one  is  connected  with  him  in  part- 
nership against  one  having  no  knowledge  of 
such  declarations  and  not  consenting  to  the 
same.  One  may,  however,  become  liable  as 
to  ostensible  partner  if  the  general  reputa- 
tion  that  he  is  a  partner  has  been  so  persist- 
ent and  so  long  continued  as  to  raise  the 
presiunption  that  he  is  in  fact  a  partner  and 
he  has  knowledge  of  such  general  reputation, 
or  ordinarily  careful  and  prudent  man 
should  have  knowledge  of  such  general  repu- 
tation, but  makes  no  attempt  to  contradict 
or  deny  the  fact  of  partnership^  and  others 
are  by  such  general  reputation  led  to  be- 
lieve that  he  is  a  partner,  and  acting  on 
such  belief,  and  by  reason  thereof,  are  in- 
duced to  extend  credit  and  are  damaged 
therebv. 
**VI.  In  the  eourse  of  these  instructions  the 
words  'actual  partnership'  and  ^ostensible 
partnership'  have  been  used.  Now,  an  'ac- 
tual partnership'  exists  where  two  or  more 
persons  contrilnite  their  property  or  serv- 
ices to  be  employed  jointly  in  some  enter- 
prise or  business  the  profits  or  loes  of  which 
is  to  be  shared  among  them  in  some  fixed 
proportion.  An  ^ostensible  partnership/  as 
distinguished  from  an  'actual  partnership,' 
exists  where  a  person  intentionally  or  by 
want  of  ordinary  care  causes  a  third  per- 
son to  believe  that  another  is  his  partner 
though  that  other  is  not  in  fact  such  a 
partner.  To  illustrate,  if  the  defendants 
Banks,  Siverly,  and  E,  J.  Penfield  had  con- 
tributed their  property  or  services  to  be  em- 
ployed in  the  banking  business  jointly,  the 
profit  or  loss  of  which  ivas  to  be  shared 
between  them  in  some  fixed  proportion,  they 
would  have  been  actual  partners.  On  the 
other  hand,  if  the  defendants  Banks  and 
Siverly,  either  intentionally  or  by  waat  of 
ordinary  care,  had  caused  thjrd  persons, 
when  acting  as  persons  of  ordinary  care 
and  prudence,  to  believe  that  they  were 
partners  of  Pen  field,  then,  in  such  case,  they 
would  have  become  what  is  termed  osten- 
sible partners,  ev^i  though  they  were  not 
actual  partners. 

"VII.  You  are  instructed  that  there  may 
be  cases  in  which  the  holding  out  has  been 
Bo  public  and  so  long  continued  that  it  will 
be  presumed  that  a  party  alleged  to  be  a 
partner  must  have  known  that  he  was  bein^; 
held  out  as  such,  and  that  credit  was  being 
obtained  on  the  strength  of  such  holding  out. 


Thus,  if  in  this  case  it  has  been  shown  by 
the  evidence  that  the  paper  designated  in 
these  instructions  as  Exhibit  B  was  pub- 
licly circulated  for  such  a  long  period  of 
time  that  Banks  and  Siverly  must  have  had 
it  brought  to  their  attention,  and  it  does 
not  appear  that  they  made  any  efforts  to 
contradict  the  contents  of  said  circular,  and 
it  further  appears  from  the  evidence  that 
a  certain  depositor  or  certain  depositors, 
acting  as  reasonably  careful  prudent  men 
would  have  acted  under  the  circumstances, 
relied  on  the  truth  of  sueh  contents,  and 
that  he  or  they  did  in  fact  rely  on  the  truth 
of  such  contents,  and  that,  because  of  such 
reliance,  he  or  they  placed  his  or  their 
money  in  the  said  bank,  and  would  not  have 
done  so  but  for  such  reliance,  and  that  by 
reason  of  so  depositing  his  or  their  money 
it  has  been  lost  to  him  or  them,  then,  in 
such  case,  the  defendants  or  the  defendant, 
as  the  case  may  be,  would  be  liable  in  this 
action  to  such  depositor  or  depositors  if 
he  or  they  had  before  suit  commenced  duly 
assigned  his  or  their  claim  or  claims  to  the 
plaintiffs  herein,  or  in  some  way  given  them 
authority   to   bring  suit   thereon. 

"Xli.  There  being  no  evidence  that  Banks 
and  Siverly  ever  signed  the  said  circular 
known  as  Exhibit  B,  it  (the  said  circular) 
is  not  to  be  considered  by  you  as  evidence 
that  they  were  actual  partners  in  the  said 
bank.  The  circular  is  not  competent  for 
such  purpose,  because  for  such  purpose  it 
would  be  mere  hearsay.  I  may,  however, 
be  considered  by  you  as  evidence  that  a 
claim  was  being  made  by  someone  that 
Banks  and  Siverly  were  partners  in  said 
bank,  and  that  such  claim  was  being  made 
for  the  purpose  of  inducing  the  people  to 
deal  with  and  to  deposit  their  money  in 
said  bank,  and  for  the  purpose  of  showing, 
if  it  does  show,  what  it  was  that  induced 
the  said  depositors  to  deal  with  the  bank, 
to  rely  on  its  solvency  and  to  deposit  their 
money  in  the  said  bank,  and  it  is  on  such 
grounds,  and  on  sueh  grounds  only,  that 
said  circular  was  admitted  in  evidence  in 
this  case. 

"XI}.  Some  of  the  depositors  who  had 
never  seen  the  said  circular  swear  that  they 
were  orally  told  of  its  existence  and  what 
its  contents  were.  Now,  these  oral  state- 
ments made  to  the  depositors  are  not  to 
be  considered  by  you  as  evidence  that  Siver- 
ly and  Banks  were  actual  partners  in  the 
said  bank.  Said  statements  are  not  com- 
petent for  such  purpose,  and  were  not  ad- 
mitted in  evidence  for  such  purpose,  because 
for  such  purpose  they  would  be  mere  hear- 
say. These  statements  were  admitted  in  evi- 
dence for  the  purpose  of  showing,  if  they 
do  show,  what  it  was  that  induced  the  hear- 
ers of  the  statements  to  deal  with  the  said 


L.R.A,1918D. 


494 


IOWA  StJPREME  COURT. 


bank,  and  to  rely  on  Ha  solvency,  if  they 
did  rely,  to  deposit  their  money  therein, 
and  said  statements  may  be  considered  by 
yoii  for  such  purpose,  and  for  such  purpose 
only." 

At  the  request  of  the  plaintiffs,  the  court 
further  instructed  the  jury  as  follows: 

"C.  You  are-  instructed  that  in  determin- 
ing whether  or  not  the  defendant  Banks,  as 
a  reasonable^  prudent  man,  knew  or  should 
have  known  that  people  in  the  town  of  Kel- 
ley  and  vicinity  would  and  did  deposit  their 
money  in  said  bank  in  reliance  upon  his  in- 
dividual responsibility  after  the  issuance 
and  distribution  of  said  circular,  you  are  au- 
thorized to  consider  the  knowledge,  if  any, 
possessed  by  said  Banks  of  the  financial  re- 
sponsibility of  E.  J.  Penfleld,  the  relation 
existing  between  said  Banks  and  said  Pen- 
field,  and  the  knowledge  or  belief  if  any 
that  the  said  Banks  had  as  to  the  responsi- 
bility of  the  said  E.  J.  Penfield,  the  number 
ftnd  frequency  of  his  visits  to  the  town  of 
Kelley  his  presence  in  the  bank  on  such  oc- 
raftions  as  you  will  find  that  he  was  present 
in  the  bank,  the  fact,  if  it  be  a  fact,  that 
the  said  Banks  was  told  by  the  said  Pen- 
field,  if  he  was  told,  that  the  object  in  issu- 
ing the  circular  was  to  make  the  bank  ap- 
pear better,  and  all  other  facts  and  circum- 
stances as  disclosed  by  the  evidence. 

"D.  While  a  person  who  is  held  out  by 
another  as  a  partner  in  any  given  enter- 
prise, and  who  is  not  in  fact  a  partner  there- 
in, is  not  required  to  use  strict  diligence  to 
prevent  others  from  extending  credit  to  such 
enterprise    in    reliance    upon    his    supposed 
partnership    relation    thereto,    still,    if    he 
knows  or  has  reasonable  cause  to  believe, 
under  the  cii-cumstanccs  of  the  particular 
case,  that  others  will  extend  credit  to  such 
enterprise    in    reliance   upon    his   supposed 
partnership  relations  thereto,  he  cannot  sit 
silently  and  make  no  denial  and  allow  such 
others  to  extend  credit  to  such  enterprise 
in  reliance  upon  his  supposed  partnership 
relation  thereto,  but  is  required,  as  against 
such  others  who  in  the  exercise  of  reason- 
able  care   and   diligence    have   a   right   to 
rely  on  such  supposed  partnership  relation, 
and  who  did  rely  thereon,  to  make  denial 
of  his  connection  with  such  enterprise  as  a 
partner,  and  to  give  such  reasonable  pub- 
licity to  such  denial  as  would  appear  to  a 
reasonably  prudent  man  in  such  situation 
should  be  given  imder  all  the  circumstances 
in  the  particular  case,  and,  if  he  fails  to 
so  make  denial  and  so  give  reasonable  pub- 
licity to  such  denial,  he  is  bound  as  a  part- 
ner in  such  enterprise  as  to  those  who  act- 
ing as  reasonably  prudent  men  believed  him 
to  be  a  partner  therein,  and  who  under  all 
the  circumstances  had  as  reasonably  prudent 
men  a  right  to  so  believe,  and  who  extend 


credit  to  such  enterprise  in  relianoe  there* 
on." 

The  court  on  its  own  motion  gave  the  jury 
an  additional  instruction  as  follows: 

"A.  You  are  instructed  that,  before  the 
plaintiffs  can  recover  on  any  count  of  their 
petition  in  this  cause,  they  must  prove  by 
a  preponderance  of  the  evidence  that  the 
depositor  in  the  bank  exercised  good  faith 
and  used  due  diligence  to  know  the  truth 
with  regard  to  who  were  the  owners  of  the 
Bank  of  Kelley  and  who  were  liable  for  ita 
debts  and  obligations,  and  in  this  regard 
you  are  instructed  that  if  the  evidence  in 
this  case  shows  that  circumstances  were 
brought  to  the  notice  of  such  dispositors  as 
would  excite  inquiry  in  the  mind  of  anj 
prudent  man,  and  the  means  of  sati8f}ing 
such  inquiry  were  such  that  a  reasonably 
prudent  man  would  have  used  the  same,  but 
such  depositor  did  not  use  such  means  and 
made  no  such  inquiry,  then  you  are  in- 
structed that  such  a  depositor  cannot  re- 
cover against  the  defendants  C.  L.  Siverly 
and  Henry  Banks,  but  such  depositor  can* 
not,  under  such  circumstances,  be  held  to 
have  exercised  good  faith  and  to  have  used 
due  diligence  to  know  the  truth  as  to  who 
were  the  owners  of  said  Bank  of  Kelley,  and, 
in  such  circumstances,  on  such  count  your 
verdict  must  be  for  the  defendants." 

HI.  That  there  may  be  circumstances  un- 
der whi<^  a  person  ^ ill  be  held  to  liability 
as  a  partner,  though  he  is  not  and  never 
has  been  a  partner  in  fact,  will  not  be  de- 
nied; but  such  burden  can  be  imposed  upon 
him  only  when,  by  reason  of  some  act  or 
wrong  or  fault  on  his  part,-  he  haa  estopped 
himself  to  deny  the  partnership  relation.    Be- 
fore undertaking  to  consider  whether  this 
is  a  case  of  that  character,  it  may  be  well 
to  recall  some  of  the  established  principles 
of  the  law  of  estoppel.    Of  the  several  kinds 
of  estoppel   recognized  by  the  courts,   the 
one  sought  to  be  enforced  in  this  case  ia 
to  be  classified  as  an  ^'equitable  estoppel,^' 
or  "estoppel  in  pais,"*— a  term  applied  to  a 
situation  where,  because  of  something  which 
he  has  done  or  omitted  to  do,  a  party  is 
denied  the  right  to  plead  or  prove  an  other- 
wise impoctant  fact.    The  naked  statement 
that  a  party  in  a  court  of  justice  may  be 
properly  denied  the  right  to  assert  or  testi- 
fy to  the  truth  is  at  ^e  first  blush  Bome> 
what  startling,  but  the  rule  is  one  capable 
of  wholesome  application  when  kept  within 
its  proper   function  for  the  prevention   of 
fraud,  actual  or  constructive.    On  the  other 
hand,  when  misapplied  it  is  a  most  effective 
weapon  for  the  accomplishment  of  injusti<:e. 
Prom  an  early  dAy  the  courts  were  disposed 
to  consider  the  rule  a  harsh  one,  and  it  was 
and  still  is  a  common  expression  that  "es- 
toppels are  odious."    We  have  ourselves  held 
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that  "estoppel  ib  not  favored  in  law,  and 
must  always  be  clearly  proved."  Baldwin 
▼.  Lowe,  22  Iowa,  367.  The  courts  do  not 
hesitate,  however,  to  uphold  a  claim  of  es- 
toppel wherever  it  is  essential  to  prevent 
fraud.  A  party  may  thus  estop  himself  by 
his  spoken  or  written  statements  or  repre- 
sentations or  by  his  mere  silence  when  in 
equity  and  good  conscience  he  ought  to 
speak;  but  it  Is  not  enough  to  estop  him 
from  asserting  the  truth  that  he  has  at 
some  prior  time  spoken  or  acted  inconsist- 
ently therewith.  To  have  that  effect,  it 
must  clearly  appear  that  by  his  statements 
and  representations,  or'  by  his  silence  when, 
as  an  honest  man,  he  ought  to  have  spoken, 
he  has  misled  another  to  his  injury,  or  lias 
himself  thereby  acquired  an  unfair  advan- 
tage. Franklin  v.  Merida,  86  Cal.  558,  95 
Am.  Dec.  129.  Fbr  "no  party  ought  to  be 
precluded  from  making  out  his  case  accord- 
ing to  its  truth,  unless  by  force  of  some 
positive  principle  of  law."  Curtis  v.  Root, 
20  111.  624.  Says  the  New  York  court  r 
**An  estoppel  in  pais  is  a  moral  question. 
It  can  only  exist  where  the  party  is  at- 
tempting to  do  that  which  casuists  would 
decide  to  be  a  wrong;  something  which  is 
against  good  conscience  and  honest  dealing." 
Delaplaine  v.  Hitchcock,  6  Hill,  14. 

Generally  ^peaking,  an  estoppel  in  pais 
is  applicable  only  where  the  conduct  or 
words  of  the  party  estopped  are  intended  or 
are  of  such  character  that,  under  the  cir- 
cumstances shown,  they  will  be  presumed  to 
have  been  intended  to  influence  the  other 
party  to  act  thereon  and  did  in  fact  so  in- 
fluence him.  The  Supreme  Court  of  the 
United  States,  speaking  by  Field,  J.,  says: 
"For  the  application  of  that  doctrine  (equi- 
table estoppel )  there  must  generally  be  some 
intended  deception  in  the  conduct  or  dec- 
larations of  the  party  to  be  estopped,  or 
such  gross  negligence  on  his  part  as  to 
amount  to  constructive  fraud,  by  which  an- 
other has  been  misled  to  his  injury."  Brant 
V.  Virginia  Coal  &  I.  Co.  93  U.  S.  335,  23 
L.  ed.  929. 

The  same  distinguished  jurist  quoted  ap- 
provingly from  Judge  Story  as  follows :  **In 
all  this  class  of  cases  the  doctrine  proceeds 
upon  the  ground  of  constructive  fraud  or 
concealment,  or  negligence,  so  gross  as  to 
amount  to  constructive  fraud."  1  Story, 
Eq.  391. 

Also,  from  the  Pennsylvania  court  as  fol- 
lows: "The  primary  ground  of  the  doctrine 
is  that  it  would  be  a  fraud  in  a  party  to 
assert  what  his  previous  conduct  had  denied, 
when  on  the  faith  of  that  denial  others  have 
acted.  The  element  of  fraud  is  essential, 
either  in  the  intention  of  the  party  estopped, 
or  in  the  effect  of  the  evidence  which  he  at- 


tempts to  set  up."  Hill  V.  Epley,  31  Pa. 
334. 

The  same  doctrine  is  again  announced  by 
the  Supreme  Court  of  tlie  United  States  in 
Hcnshaw  v.  Bissell,  18  Wall.  271,  21  L.  ed. 
841,  where  the  above-quoted  definition  of 
"equitable  estoppel"  is  repeated,  following 
which  the  court  adds:  **An  estoppel  in 
pais  is  sometimes  said  to  be  a  moral  ques- 
tion. Certain  it  is  that  to  the  enforcement 
of  an  estoppel  of  this  character,  such  as 
will  prevent  a  party  from  asserting  his  legal 
rights  to  property,  there  must  generally  he 
some  degree  of  turpitude  in  his  conduct 
which   has  misled  others   to  their  injury." 

To  the  same  effect,  see  Coombs  v.  Cooper, 
5  Minn.  254,  Gil.  200;  Adams.  Eq.  p.  314; 
Viele  V.  Judson,  82  N.  Y.  32;  Andrews  v. 
Lyons,  11  Allen,  350;  Boggs  v.  Merced  Mln. 
Co.  14  Cal.  360,  10  Mor.  Min.  Rep.  334; 
Taylor  v.  Ely,  25  Conn.  250;  Trenton  Bkg. 
Co.  V.  Duncan,  86  X.  Y.  221. 

Such,  also,  is  the  repeated  holding  of*  this 
court.  For  example,  we  have  said:  "Tlie 
facts  in  ca.ses  of  this  kind,  to  be  suflficiont 
to  authorize  the  application  of  the  law  of 
estoppel,  always  involved  bad  faith  on  thr* 
part  of  the  party  sought  to  be  estopped 
from  showing  the  truth."  Laub  v.  Trow- 
bridge, 71  Iowa,  400,  32  N   W.  396. 

Again :  "The  doctrine  of  estoppel  in  pais 
is  based  upon  a  fraudulent  purpose  or 
fraudulent  result.  If  the  element  or  fraud 
is  wanting,  there  is  no  estoppel,  as  where 
both  parties  were  equally  cognizant  of  the 
facts,  and  the  declarations  or  silence  of  the 
one  party  produced  no  change  in  the  con- 
duct of  the  other.  There  must  be  deception 
and  change  of  conduct  in  consequence." 
Oarretson  v.  Equitable  Mut,  Life  &  Endow- 
ment Asso.  93  loM'a,  411,  61  N.  W.  955. 

Again:  "Perhaps  as  clear  a  statement 
of  what  is  an  estoppel  by  acts  and  declara- 
tions as  can  be  found  is  in  Bouvier's  Law 
Dictionary.  It  is  as  follows:  'Such  as 
arises  from  the  acts  and  declarations  of  a 
person  by  which  he  designedly  induces  an- 
other to  alter  his  position  injuriously  to 
himself."*  Wishard  v.  McNeill,  85  Iowa, 
479,  52  N.  W.  486. 

And  again :  "An  estoppel  in  pais  ig  based 
on  fraud,  and  the  conduct  relied  upon  to  es- 
tablish it  must  be  such  as  to  amount  to 
fraud,  actual  or  constructive.  .  .  .  There 
can  be  no  estoppel  by  silence  unless  there 
is  a  duty  to  speak."  Beechley  v.  Beechloy, 
134  Iowa,  82,  9  L,R.A.(N.S.)  955,  120  Arii. 
St.  Rep.  412,  108  N.  W.  765,  13  Ann.  Cas. 
lOl. 

This  is  not  to  deny  that  an  estoppel  may 
arise  where  there  is  no  affirmative  evidence 
of  wrongful  design  or  fraudulent  purpose, 
but  in  such  cases  it  must  appear  that  the 
conduct  complained  of  was  so  grossly  negli- 
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gent  or  of  a  character  so  manifestly  mis- 
leading to  others  that  it  would  be  tanta- 
mount to  a  fraud  to  permit  him  to  escape 
liability  to  those  who,  in  the  exercise  of 
reasonable  care  and  diligence  on  their  own 
part,  have  been  thus  misled  to  their  injury. 

There  is  another  class  of  cases  sometimes 
spoken  of  as  coming  within  the  same  ex- 
ception, as,  for  example,  where  declarations 
are  honestly  made  with  knowledge  or  ex- 
pectation that  another  will  act  upon  tliem 
or  be  influenced  thereby,  and  it  later  ap- 
pears that  the  person  making  them  was 
mistaken  as  to  the  facts,  and  that  another 
has  been  thereby  influenced  to  his  injury. 
Such  situation,  however,  falls  not  so  much 
within  the  technical  scope  of  the  law  of 
estoppel  as  of  that  other  familiar  rule  or 
maxim  that  where,  by  the  wrong  or  default 
of  a  third  person,  loss  or  injury  must  fall 
upon  one  of  the  two  parties,  both  innocent 
of  any  actual  or  constructive  wrong  with 
respect  thereto,  it  ought  to  be  borne  by  the 
one  by  whose  mistake  the  other  has  been 
misled. 

We  have  indulged  in  this  somewhat  ex- 
tended consideration  of  the  law  of  estoppel 
in  paia  because  we  think  that  a  proper  con- 
ception of  the  subject  as  applied  to  the 
peculiar  circumstances  of  the  present  case 
is  requisite  to  a  proper  review  of  the  rul- 
ings made  and  instructions  given  on  the 
trial  below.  Examinations  of  the  precedents 
show  that  in  general  the  claim  of  an  es- 
toppel in  pais  is  based  upon  alleged  positive 
acts,  declarations,  statements,  or  admissions 
by  the  party  sought  to  be  charged;  or  upon 
the  alleged  silence  of  such  party  under  cir- 
cumstances in  which,  as  an  honest  man  with 
due  regard  for  the  rights  of  others,  he  was 
in  duty  bound  to  speak.  It  is  manifest  that 
cases  of  the  first  description  are  the  more 
easy  of  solution,  for  statements,  declara- 
tions, and  admissions  are  matters  capable 
of  direct  proof,  and  their  meaning  and  eifect 
may  be  ascertained  by  application  of  the 
ordinary  rules  of  construction.  But  when 
the  party  is  sought  to  be  charged  simply 
because  he  was  silent,  or  because  he  has 
done  nothing,  or  because  he  did  not  do  as 
much  as  in  equity  and  good  conscience  he 
was  bound  to  do,  the  party  claiming  the 
estoppel  assumes  a  more  diflicult  burden. 
The  case  before  us  is  of  this  latter  class. 
It  is  the  plaintiffs'  claim  that,  when  appel- 
lant heard  that  his  name  had  been  used 
by  Penfleld  in  an  unauthorized  manner,  he 
was  in  duty  bound  to  repudiate  it  promptly 
and  in  such  manner  that  depositors  and 
others  doing  business  with  the  bank  should 
be  made  to  understand  that  he  had  no  con- 
nection therewith;  and  that,  failing  so  to 
do,  plaint iifs  and  those  whom  they  represent 
were  led  to  patronize  the  bank  to  their  in- 


jury. This  requires  the  court  and  jnry  to 
consider  when,  if  at  all,  the  appellant  be* 
came  bound  to  speak;  to  whom  he  should 
have  spoken;  in  what  manner  he  was  re- 
quired  to  make  denial  and  repudiation  of  the 
alleged  partnership;  and  whether  he  was 
bound  to  diligence  to  know  that  his  name 
was  being  used  without  his  authority,  or  to 
ascertain  whether  anyone  was  being  misled 
thereby;  and,  finally,  whether,  in  view  of  all 
the  facts,  his  conduct  in  these  respects  was 
marked  by  fraud  or  want  of  good  faith, 
or  by  such  clear  disregard  of  his  duty  in  the 
premises  as  to  be  tantamount  to  fraud.  If 
these  inquiries  be  answered  against  the  ap- 
pellant, it  is  further  necessary,  before  he  be 
adjudged  liable  for  the  debts  of  the  partner- 
ship with  which  he  had  no  connection,  that 
inquiry  be  made  as  to  what  notice  or  knowl- 
edge, if  any,  the  complaining  depositors  had 
of  the  use  of  appellant's  name  by  Penfleld; 
of  what  effort  or  inquiry,  if  any,  they  made 
to  know  the  truth  of  such  holding  out  by 
Penfield;  what  reasons,  if  any,  they  had  to 
assume  or  believe  his  legal  liability  for  their 
deposits;  whether  they  did  in  fact  rely 
thereon  in  making  such  deposits;  and  how 
long  after  the  unauthorized  use  of  appel- 
lant's name  had  ceased  they  can  be  heard 
to  say  they  continued  to  rely  thereon  7 

IV.  Much  evidence  was  introduced  to 
show  an  alleged  general  reputation  that  ap- 
pellant was  a  partner  in  the  bank.  The 
fifth  paragraph  of  the  court's  charge,  already 
quoted,  informed  the  jury  that  such  tes- 
timony was  not  to  be  considered  as  showing 
an  actual  partnership,  but  was  competent 
to  prove  the  depositor's  belief  that  there  was 
a  partnership  and  his  reliance  thereon.  In 
that  same  connection,  the  jury  were  further 
told  that,  if  such  general  reputation  of  a 
partnership  "has  been  so  persistent  and  so 
long  continued  as  to  raise  a  presumption 
that  he  is  in  fact  a  partner,  and  he  has 
knowledge  of  such  general  reputation,  or  as 
an  ordinarily  prudent  and  carej^ul  man 
should  have  knowledge  of  such  general  rep- 
utation, but  makes  no  attempt  to  contra- 
dict or  deny  the  fact  of  partnership,  and 
others  are  by  such  general  reputation  led 
to  believe  that  he  is  a  partner,  and  acting 
on  such  belief,  and  by  reason  thereof,  arc 
induced  to  extend  credit  and  are  damaged 
therebv." 

In  our  judgment  this  instruction  cannot 
be  approved.  The  initial  proposition  that 
an  actual  partnership  cannot  be  esrtablished 
by  general  reputation  is,  of  course,  correct 
and  has  the  support  of  nearly  all  the  au- 
thorities; but  the  remainder  of  the  para- 
graph, which  is  in  effect  an  instruction  that 
an  ostensible  partnership  may  be  estab- 
lished by  such  testimony,  is  unsustainable 
upon  principle  or  well-considered  preoedent. 
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It  includes  in  its  statement  the  further  as- 
sumption that  such  general  reputation  that 
be  is  a  partner  may  he  so  persistent  and 
so  long  continued  ''as  to  raise  a  presump- 
tion that  he  is  in  fact  a  partner;"  and  this, 
if  we  understand  the  meaning  and  force  of 
the  language  employed,  is  wholly  at  variance 
with  the  correct  rule  which  the  court  had 
just  announced  as  to  the  incompetency  of 
reputation  in  proof  of  an  alleged  partner- 
ship relation.  Xo  presumption  of  pre-emp- 
tion of  partnership  can  arise  from  reputa- 
tion alone,  however  long  continued.  It  is 
true,  as  we  shall  have  occasion  to  note,  that 
reputation  is  a  question  whiph  plays  a  lar- 
ger part  in  the  matter  of  an  alleged  ostensi- 
ble partnership  than  an  actual  partnership; 
but,  barring  an  occasional  loose  or  inapt  ex- 
pression to  be  found  in  a  few  decisions,  the 
rule  that  a  partnership  is  not  to  be  proved 
by  current  gossip  or  vague  general  under- 
standing is  applicable  to  all  partnerships, 
whether  actual  or  ostensible.  Were  the 
partnership  in  this  case  actual,  plaintiffs 
would  be  under  no  necessity  of  proving  re- 
liance thereon  in  suing  for  a  recovery  of 
their  deposits.  In  such  case,  their  proof 
need  go  no  further  than  to  prove  the  fact 
of  their  deposits  and  that  they  are  still  un- 
paid. But  where  they  seek  to  recover  on 
the  theory  that,  although  the  person  charged 
is  not  a  partner  in  fact,  yet  he  has  by  his 
own  representations  estopped  himself  as 
a^rainst  them  from  denying  the  partnership 
relation,  they  must  not  only  prove  the  mat- 
ter which  so  estops  him,  but  go  further  and 
prove  that  they  relied  thereon  in  making 
their  deposits.  It  is  upon  the  latter  ele- 
ment in  their  case,  and  upon  this  only,  that 
testimony  of  the  general  reputation  of  the 
exititence  of  a  partnership  is  admissible. 
r>rown  v.  Crandall,  11  Conn.  92;  Bowen  v. 
Kutherford,  60  111.  41,  14  Am.  Rep.  25;  Bry- 
den  v.  Taylor,  2  Harr.  &  J.  396,  3  Am. 
Dec.  554;  2  Wigmore,  Ev.  §  1624.  Two  or 
three  cases  may  be  found  where  evidence 
of  reputation  of  partnership  is  held  admis- 
sible if  it  further  appear  that  such  repu- 
tation has  arisen  or  grown  out  of  the  acts 
or  declarations  of  the  person  sought  to  be 
charged  as  a  partner.  For  example,  see 
Oilpin  V.  Temple,  4  Harr.  (Del.)  190.  But 
to  allow  one  person  who  desires  to  improve 
his  appearance  of  credit  to  circulate  with- 
out authority  a  report  that  some  other  per- 
.«on  is  his  partner,  and  thereby  create  or 
give  rise  to  a  reputation  of  the  existence 
of  such  partnership  relation,  and  then  hold 
that  such  reputation  may  be  put  in  evidence 
to  prove  its  own  truth,  would  assuredly 
not  appeal  to  one's  natural  sense  of  justice 
nor  have  tendency  to  enhance  one's  respect 
for  the  law.  Tlie  Connecticut  court,  in 
Brown  r.   Crandall,   supra,  holds  in  effect 


that  to  admit  such  evidence  iwould  be  to 
open  the  door  to  /raud ;  for  a  trader  in  poor 
credit  would  be  tempted  to  circulate  the 
rumor  that  a  man  of  wealth  was  a  member 
of  his  firm  in  order  to  help  his  credit,  and 
his  creditors  would  be  tempted  to  further 
it  so  they  might  collect  their  debts.  See  to 
like  effect  Brown  v.  Rains,  53  Iowa,  82,  4 
N.  W.  867. 

There  would  seem  to  be  enough  in  the 
undisputed  evidence  in  this  case  to  empha* 
size  the  truth  and  justice  of  the  expression 
just  quoted,  for  it  is  shown  that  plaintiffs, 
without  exception,  base  their  alleged  belief 
that  defendant  was  a  partner  in  the  bank 
solely  upon  the  printed  circular  which  they 
saw,  or  of  which  they  had  more  or  less  re- 
motely heard;  and  it  is  further  shown  with- 
out dispute  that  the  circular  was  prepared 
and  issued  by  Penfield  alone,  without  the 
knowledge  or  consent  of  the  appellant. 

Proceeding  then  to  the  remaining  portion 
of  the  fifth  paragraph  of  the  charge  to  the 
jury,  we  do  not  overlook  the  fact  that  the 
court,  in  stating  the  condition  of  appellant's 
liability,  follows  up  the  language  to  which 
we  have  adverted  as  follows;  "And  he  has 
knowledge  of  such  general  reputation  or  as 
an  ordinarily  careful  and  prudent  man 
should  have  knowledge"  of  it.  This  propo- 
sition is  open  to  very  material  objections. 
In  the  first  place,  there  is  not  a  word  in 
the  evidence  upon  which  the  jury  could 
properly  find  that  the  existence  of  such  ru- 
mor or  story  or  reputation  was  ever  brought 
to  the  notice  or  knowledge  of  the  appellant, 
and  the  instruction  is  to  that  extent  with- 
out basis  in  the  record.  If,  in  any  case, 
general  reputation  nwiy  have  the  force  of 
notice  to  a  person  affected  thereby,  such  rule 
must  in  reason  apply  only  to  those  who  are 
living  or  doing  business  in  the  community 
where  the  reputation  prevails  and  where  it 
may  reasonably  be  presumed  that  the  mat- 
ter would  have  come  to  their  attention.  To 
extend  this  rule  beyond  these  bounds  would 
be  to  expose  every  man  to  danger  of  finan- 
cial ruin  at  the  hands  of  conscienceless  ad- 
venturers. Appellant  did  not  live  in  Kelley. 
His  neighborhood  was  tributary  to  Ames, 
and  not  Kelley.  His  visits  to  Kelley  were 
occasional  only.  Xot  one  of  the  depositors 
ever  spoke  to  appellant  concerning  the  bank 
or  his  alleged  connection  witli  it,  and,  if 
these  people  so  peculiarUy  interested  in  the 
subject  did  not  mention  it  to  him,  there  is 
no  room  for  any  presumption  or  inference 
that  any  other  person  did.  But  the  even 
more  vital  objection  at  this  point  is  in  the 
further  instruction  that  appellant  may  bo 
charged  with  liability  if,  as  a  careful  and 
prudent  man,  he  ought  to  have  known  of 
the  alleged  reputation  and  did  not  contra- 
dict it.    The  effect  of  this  is  to  hold  that 
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geat  or  of  a  character  so  manifestly  mis- 
leading to  others  that  it  would  be  tanta- 
mount to  a  fraud  to  permit  him  to  escape 
liability  to  those  who,  in  the  exercise  of 
reasonable  care  and  diligence  on  their  owb 
part,  have  been  thus  misled  to  their  injury. 

There  is  another  class  of  cases  sometimes 
spoken  of  as  coming  within  the  same  ex- 
ception, as,  for  example,  where  declarations 
are  honestly  made  with  knowledge  or  ex- 
pectation that  another  will  act  upon  them 
or  be  influenced  thereby,  and  it  later  ap- 
pears that  the  person  making  them  was 
mistaken  as  to  the  facts,  and  that  another 
has  been  thereby  influenced  to  his  injury. 
Such  situation,  however,  falls  not  so  much 
within  the  technical  scope  of  the  law  of 
estoppel  as  of  that  other  familiar  rule  or 
maxim  that  where,  by  the  wrong  or  default 
of  a  third  person,  loss  or  injury  must  fall 
upon  one  of  the  two  parties,  both  innocent 
of  any  actual  or  constructive  wrong  with 
respect  thereto,  it  ought  to  be  borne  by  the 
one  by  whose  mistake  the  other  has  been 
misled. 

We  have  indulged  in  this  somewhat  ex- 
tended consideration  of  the  law  of  estoppel 
in  paia  because  we  think  that  a  proper  con- 
ception of  the  subject  as  applied  to  the 
peculiar  circumstances  of  the  present  case 
is  requisite  to  a  proper  review  of  the  rul- 
ings made  and  instructions  given  on  the 
trial  below.  Examinations  of  the  precedents 
show  that  in  general  the  claim  of  an  es- 
toppel in  pais  is  based  upon  alleged  positive 
acts,  declarations,  statements,  or  admissions 
by  the  party  sought  to  be  charged;  or  upon 
the  alleged  silence  of  such  party  under  cir- 
cumstances in  which,  as  an  honest  man  with 
due  regard  for  the  rights  of  others,  he  was 
in  duty  bound  to  speak.  It  is  manifest  that 
cases  of  the  first  description  are  the  more 
easy  of  solution,  for  statements,  declara- 
tions, and  admissions  are  matters  capable 
of  direct  proof,  and  their  meaning  and  effect 
may  be  ascertained  by  application  of  the 
ordinary  rules  of  construction.  But  when 
the  party  is  sought  to  be  charged  simply 
because  he  was  silent,  or  because  he  has 
done  nothing,  or  because  he  did  not  do  as 
much  as  in  equity  and  good  conscience  he 
was  bound  to  do,  the  party  claiming  the 
estoppel  assumes  a  more  difficult  burden. 
The  case  before  us  is  of  this  latter  class. 
It  is  the  plaintiffs'  claim  that,  when  appel- 
lant heard  that  his  name  had  been  used 
by  Penfield  in  an  unauthorized  manner,  he 
was  in  duty  bound  to  repudiate  it  promptly 
and  in  such  manner  that  depositors  and 
others  doing  business  with  the  bank  should 
be  made  to  understand  that  he  had  no  con- 
nection therewith;  and  that,  failing  so  to 
do,  plaintiffs  and  those  whom  they  represent 
were  led  to  patronize  the  bank  to  their  in- 


jury. This  requires  the  court  and  jury  to 
consider  when,  if  at  all,  the  appellant  be- 
came bound  to  speak;  to  whom  he  should 
have  spoken;  in  what  manner  he  was  re- 
quired to  make  denial  and  repudiation  of  the 
alleged  partnership;  and  whether  he  was 
bound  to  diligence  to  know  that  hia  name 
was  being  used  without  his  authority,  or  to 
ascertain  whether  anyone  was  being  misled 
thereby;  and,  finally,  whether,  in  view^  of  all 
the  facts,  his  conduct  in  these  respects  was 
marked  by  fraud  or  want  of  good  faith, 
or  by  such  clear  disregard  of  his  duty  in  the 
premises  as  to  be  tantamount  to  fraud.  If 
these  inquiries  be  answered  a^inst  the  ap- 
pellant, it  is  further  necessary,  before  he  be 
adjudged  liable  for  the  debts  of  the  partner- 
ship with  which  he  had  no  connection,  that 
inquiry  be  made  as  to  what  notice  or  knowl- 
edge, if  any,  the  complaining  depositors  had 
of  the  use  of  appellant's  name  by  Penfield; 
of  what  effort  or  inquiry,  if  any,  they  made 
to  know  the  truth  of  such  holding  out  by 
Penfield;  what  reasons,  if  any,  they  had  to 
assume  or  believe  his  legal  liability  for  their 
deposits;  whether  they  did  in  fact  rely 
thereon  in  making  such  deposits;  and  how 
long  after  the  unauthorizeid  use  of  appel- 
lant's name  had  ceased  they  can  be  heard 
to  say  they  continued  to  rely  thereon  7 

IV.  Much  evidence  was  introduced  to 
show  an  alleged  general  reputation  that  ap- 
pellant was  a  partner  in  the  bank.  The 
fifth  paragraph  of  the  court's  charge,  already 
quoted,  informed  the  jury  that  such  tes- 
timony was  not  to  be  considered  as  showing 
an  actual  partnership,  but  was  competent 
to  prove  the  depositor's  belief  that  there  was 
a  partnership  and  his  reliance  thereon.  In 
that  same  connection,  the  jury  were  lurther 
told  that,  if  such  general  reputation  of  a 
partnership  "has  been  so  persistent  and  so 
long  continued  as  to  raise  a  presumption 
that  he  is  in  fact  a  partner,  and  he  has 
knowledge  of  such  general  reputation,  or  as 
an  ordinarily  prudent  and  careiul  man 
should  have  knowledge  of  such  general  rep- 
utation, but  makes  no  attempt  to  contra- 
dict or  deny  the  fact  of  partnership,  and 
others  are  by  such  general  reputation  led 
to  believe  that  he  is  a  partner,  and  acting 
on  such  belief,  and  by  reason  thereof,  are 
induced  to  extend  credit  and  are  damaged 
thereby." 

In  our  judgment  this  instruction  cannot 
be  approved.  The  initial  proposition  that 
an  actual  partnership  cannot  be  established 
by  general  reputation  is,  of  course,  correct 
and  has  the  support  of  nearly  all  the  au- 
thorities; but  the  remainder  of  the  para- 
graph, which  is  in  effect  an  instruction  that 
an  ostensible  partnership  may  be  estab- 
lished by  such  testimony,  is  unsustainable 
upon  principle  or  well-considered  precedent. 
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It  includes  in  its  statement  the  further  aa- 
Bumption  that  such  general  reputation  that 
he  is  a  partner  may  he  so  persistent  and 
so  long  continued  ''as  to  raise  a  presump- 
tion that  he  is  in  fact  a  partner;"  and  this, 
if  we  understand  the  meaning  and  force  of 
the  language  employed,  is  wholly  at  variance 
with  the  correct  rule  which  the  court  had 
just  announced  as  to  the  incompetency  of 
reputation  in  proof  of  an  alleged  partner- 
ship relation.  No  presumption  of  pre-emp- 
tion of  partnership  can  arise  from  reputa- 
tion alone,  however  long  continued.  It  is 
true,  as  we  shall  have  occasion  to  note,  that 
reputation  is  a  question  whiph  plays  a  lar- 
ger part  in  the  matter  of  an  alleged  ostensi- 
ble partnership  than  an  actual  partnership; 
but,  barring  an  occasional  loose  or  inapt  ex- 
pression to  be  found  in  a  few  decisions,  the 
rule  that  a  partnership  is  not  to  be  proved 
by  current  gossip  or  vague  general  under- 
standing is  applicable  to  all  partnerships, 
whether  actual  or  ostensible.  Were  the 
partnership  in  this  case  actual,  plaintiffs 
would  be  under  no  necessity  of  proving  re- 
liance thereon  in  suing  for  a  recovery  of 
their  deposits.  In  such  case,  their  proof 
need  go  no  further  than  to  prove  the  fact 
of  their  deposits  and  that  they  are  still  un- 
paid. But  where  they  seek  to  recover  on 
the  theory  that,  although  the  person  charged 
is  not  a  partner  in  fact,  yet  he  has  by  his 
own  representations  estopped  himself  as 
a^'ainst  them  from  denying  the  partnership 
relation,  they  must  not  only  prove  the  mat- 
ter which  so  estops  him,  but  go  further  and 
prove  that  they  relied  thereon  in  making 
their  deposits.  It  is  upon  the  latter  ele- 
ment in  their  case,  and  upon  this  only,  that 
testimony  of  the  general  reputation  of  the 
existence  of  a  partnership  is  admissible. 
Krown  V.  Crandall,  11  Conn.  92;  Bowcn  v. 
Kutherford,  60  111.  41,  14  Am.  Rep.  25;  Bry- 
den  V.  Taylor,  2  Harr.  &  J.  396,  3  Am. 
Dec.  554;  2  Wigmore,  Ev.  §  1624.  Two  or 
three  cases  may  be  found  where  evidence 
of  reputation  of  partnership  is  held  admis- 
sible if  it  further  appear  that  such  repu- 
tation has  arisen  or  grown  out  of  the  acts 
or  declarations  of  the  person  sought  to  be 
charged  as  a  partner.  For  example,  see 
Gilpin  V.  Temple,  4  Harr.  (Del.)  190.  But 
to  allow  one  person  who  desires  to  improve 
his  appearance  of  credit  to  circulate  with- 
out authority  a  report  that  some  other  per- 
son is  his  partner,  and  thereby  create  or 
give  rise  to  a  reputation  of  the  existence 
of  such  partnership  relation,  and  then  hold 
that  such  reputation  may  be  put  in  evidence 
to  prove  its  own  truth,  would  assuredly 
not  appeal  to  one's  natural  sense  of  justice 
nor  have  tendency  to  enhance  one's  respect 
for  the  law.  Tlie  Connecticut  court,  in 
Brown  r.   Crandall,   supra,  holds   in  effect 


that  to  admit  sueh  evidence  would  be  to 
open  the  door  to  /raud;  for  a  trader  in  poor 
credit  would  be  tempted  to  circulate  the 
rumor  that  a  man  of  wealth  was  a  member 
of  his  firm  in  order  to  help  his  credit,  and 
his  creditors  would  be  tempted  to  further 
it  so  they  might  collect  their  debts.  See  to 
like  effect  Brown  v.  Rains,  53  Iowa,  82,  4 
X.  \V.  867. 

There  would  seem  to  be  enough  in  the 
undisputed  evidence  in  this  case  to  empha* 
size  the  truth  and  justice  of  the  expression 
just  quoted,  for  it  is  shown  that  phiintiffs, 
without  exception,  base  their  alleged  belief 
that  defendant  was  a  partner  in  the  bank 
solely  upon  the  printed  circular  which  they 
saw,  or  of  which  they  had  more  or  less  re- 
motely heard;  and  it  is  further  shown  with- 
out dispute  that  the  circular  was  prepared 
and  issued  by  Penfield  alone,  without  the 
knowledge  or  consent  of  the  appellant. 

Proceeding  then  to  the  remaining  portion 
of  the  fifth  paragraph  of  the  charge  to  the 
jury,  we  do  not  overlook  the  fact  that  the 
court,  in  stating  the  oondition  of  appellant's 
liability,  follows  up  the  language  to  which 
we  have  adverted  as  follows:  **And  he  has 
knowledge  of  such  general  reputation  or  as 
an  ordinarily  careful  and  prudent  man 
should  have  knowledge"  of  it.  This  propo- 
sition is  open  to  very  material  objections. 
In  the  first  place,  there  is  not  a  word  in 
the  evidence  upon  which  the  jury  could 
properly  find  that  the  existence  of  such  ru- 
mor or  story  or  reputation  was  ever  brought 
to  the  notice  or  knowledge  of  the  appellant, 
and  the  instruction  is  to  that  extent  with- 
out basis  in  the  record.  If,  in  any  case, 
general  reputation  may  have  the  force  of 
notice  to  a  person  affected  thereby,  such  rule 
must  in  reason  apply  only  to  those  who  are 
living  or  doing  business  in  the  oommimity 
where  the  reputation  prevails  and  where  it 
may  reasonably  be  presumed  that  the  mat- 
ter would  have  come  to  their  attention.  To 
extend  this  rule  beyond  these  bounds  Would 
be  to  expose  every  man  to  danger  of  finan- 
cial ruin  at  the  hands  of  conscienceless  ad- 
venturers. Appellant  did  not  live  in  Kelley. 
His  neigliborhood  was  tributary  to  Ames, 
and  not  Kelley.  His  visits  to  Kelley  were 
occasional  only.  Not  one  of  the  depositors 
ever  spoke  to  appellant  concerning  the  bank 
or  his  alleged  connection  with  it,  and,  if 
these  people  so  peouliariiy  interested  in  the 
subject  did  not  mention  it  to  him,  there  is 
no  room  for  any  presumption  or  inference 
that  any  other  person  did.  But  the  even 
more  vital  objection  at  this  point  is  in  the 
further  instruction  that  appellant  may  be 
charged  with  liability  if,  as  a  careful  and 
prudent  man,  he  ought  to  have  known  of 
the  alleged  reputation  and  did  not  contra- 
dict it.    The  effect  of  tliis  is  to  hold  that 
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gent  or  of  a  character  so  manifestly  mis- 
leading to  others  that  it  would  be  tanta- 
mount to  a  fraud  to  permit  him  to  escape 
liability  to  those  who,  In  the  exercise  of 
reasonable  care  and  diligence  on  their  own 
part,  have  been  thus  misled  to  their  injury. 

There  is  another  class  of  cases  sometimes 
spoken  of  as  coming  within  the  same  ex- 
ception, as,  for  example,  where  declarations 
are  honestly  made  with  knowledge  or  ex- 
pectation that  another  will  act  upon  them 
or  be  influenced  thereby,  and  it  later  ap- 
pears that  the  person  making  them  was 
mistaken  as  to  the  facts,  and  that  another 
has  been  thereby  influenced  to  his  injury. 
Such  situation,  however,  falls  not  so  much 
within  the  technical  scope  of  the  law  of 
estoppel  as  of  that  other  familiar  rule  or 
maxim  that  where,  by  the  wrong  or  default 
of  a  third  person,  loss  or  injury  must  fall 
upon  one  of  the  two  parties,  both  innocent 
of  any  actual  or  constructive  wrong  with 
respect  thereto,  it  ought  to  be  borne  by  the 
one  by  whose  mistake  the  other  has  been 
misled. 

We  have  indulged  in  this  somewhat  ex- 
tended consideration  of  the  law  of  estoppel 
in  paia  because  we  think  that  a  proper  con- 
ception of  the  subject  as  applied  to  the 
peculiar  circumstances  of  the  present  case 
is  requisite  to  a  proper  review  of  the  rul- 
ings made  and  instructions  given  on  the 
trial  below.  Examinations  of  the  precedents 
show  that  in  general  the  claim  of  an  es- 
toppel in  pais  is  based  upon  alleged  positive 
acts,  declarations,  statements,  or  admissions 
by  the  party  sought  to  be  charged;  or  upon 
the  alleged  silence  of  such  party  under  cir- 
cumstances in  which,  as  an  honest  man  with 
due  regard  for  the  rights  of  others,  he  was 
in  duty  bound  to  speak.  It  is  manifest  that 
cases  of  the  first  description  are  the  more 
easy  of  solution,  for  statements,  declara- 
tions, and  admissions  are  matters  capable 
of  direct  proof,  and  their  meaning  and  elfect 
may  be  ascertained  by  application  of  the 
ordinary  rules  of  construction.  But  when 
the  party  is  sought  to  be  charged  simply 
because  he  was  silent,  or  because  he  has 
done  nothing,  or  because  he  did  not  do  as 
much  as  in  equity  and  good  conscience  he 
was  bound  to  do,  the  party  claiming  the 
estoppel  assumes  a  more  difficult  burden. 
The  case  before  us  is  of  this  latter  class. 
It  is  the  plaintiffs*  claim  that,  when  appel- 
lant heard  that  his  name  had  been  used 
by  Pen  field  in  an  unauthorized  manner,  he 
was  in  duty  bound  to  repudiate  it  promptly 
and  in  such  manner  that  depositors  and 
others  doing  business  with  the  bank  should 
be  made  to  understand  that  he  had  no  con- 
nection therewith;  and  that,  failing  so  to 
do,  plaintiffs  and  those  whom  they  represent 
were  led  to  patronize  the  bank  to  their  in- 


jury. This  requires  the  court  and  jury  to 
consider  when,  if  at  all,  the  appellant  be* 
came  bound  to  speak;  to  whom  he  should 
have  spoken;  in  what  manaer  he  was  re* 
quired  to  make  denial  and  repudiation  of  the 
alleged  partnership;  and  whether  he  was 
bound  to  diligence  to  know  that  his  name 
was  being  used  without  his  authority,  or  to 
ascertain  whether  anyone  was  being  misled 
thereby ;  and,  finally,  whether,  in  view  of  all 
the  facts,  his  conduct  in  these  respects  was 
marked  by  fraud  or  want  of  good  faith, 
or  by  such  clear  disregard  of  his  duty  in  the 
premises  as  to  be  tantamount  to  fraud.  U 
these  inquiries  be  answered  against  the  ap- 
pellant, it  is  further  necessary,  before  he  be 
adjudged  liable  for  the  debts  of  the  partner- 
ship with  which  he  had  no  connection,  that 
inquiry  be  made  as  to  what  notice  or  knowl- 
edge, if  any,  the  complaining  depositors  had 
of  the  use  of  appellant's  name  by  Penfield; 
of  what  effort  or  inquiry,  if  any,  they  made 
to  know  the  truth  of  such  holding  out  by 
Penfield;  what  reasons,  if  any,  they  had  to 
assume  or  believe  his  legal  liability  for  their 
deposits;  whether  they  did  in  fact  rely 
thereon  in  making  such  deposits;  and  how 
long  after  the  unauthorized  use  of  appel- 
lant's name  had  ceased  they  can  be  heard 
to  say  they  continued  to  rely  thereon  7 

IV.  Much  evidence  was  introduced  to 
show  an  alleged  general  reputation  that  ap- 
pellant was  a  partner  in  the  bank.  The 
fifth  paragraph  of  the  court's  charge,  already 
quoted,  informed  the  jury  that  such  tes- 
timony was  not  to  be  considered  as  showing 
an  actual  partnership,  but  was  competent 
to  prove  the  depositor's  belief  that  tiiere  was 
a  partnership  and  his  reliance  thereon.  In 
that  same  connection,  the  jury  were  further 
told  that,  if  such  general  reputation  of  a 
partnership  "has  been  so  persistent  and  so 
long  continued  as  to  raise  a  presumption 
that  he  is  in  fact .  a  partner,  and  he  has 
knowledge  of  such  general  reputation,  or  as 
an  ordinarily  prudent  and  careful  man 
should  have  knowledge  of  such  general  rep- 
utation, but  makes  no  attempt  to  contra- 
dict or  deny  the  fact  of  partnership,  and 
others  are  by  such  general  reputation  led 
to  believe  that  he  is  a  partner,  and  acting 
on  such  belief,  and  by  reason  thereof,  are 
induced  to  extend  credit  and  are  damaged 
thereby." 

In  our  judgment  this  instruction  cannot 
be  approved.  The  initial  proposition  that 
an  actual  partnership  cannot  be  established 
by  general  reputation  is,  of  course,  correct 
and  has  the  support  of  nearly  all  the  au- 
thorities; but  the  remainder  of  the  para- 
graph, which  is  in  effect  an  instruction  that 
an  ostensible  partnership  may  be  estab- 
lished by  such  testimony,  is  unsustainable 
upon  principle  or  well-considered  precedent. 
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It  includes  in  its  statement  the  further  as- 
sumption that  such  general  reputation  that 
he  is  a  partner  may  be  so  persistent  and 
so  long  continued  ''as  to  raise  a  presump- 
tion that  he  is  in  fact  a  partner;"  and  this» 
if  we  understand  the  meaning  and  force  of 
the  language  employed,  is  wholly  at  variance 
with  the  correct  rule  which  the  court  had 
just  announced  as  to  the  incompetency  of 
reputation  in  proof  of  an  alleged  partner- 
ship relation.  No  presumption  of  pre-emp- 
tion of  partnership  can  arise  from  reputa- 
tion alone,  however  long  continued.  It  is 
true,  as  we  shall  have  occasion  to  note,  that 
reputation  is  a  question  wh^h  plays  a  lar- 
ger part  in  the  matter  of  an  alleged  ostensi- 
ble partnership  than  an  actual  partnership ; 
but,  barring  an  occasional  loose  or  inapt  ex- 
pression to  be  found  in  a  few  decisions,  the 
rule  that  a  partnership  is  not  to  be  proved 
by  current  gossip  or  vague  general  under- 
standing is  applicable  to  all  partnerships, 
whether  actual  or  ostensible.  Were  the 
partnership  in  this  case  actual,  plaintiffs 
would  be  under  no  necessity  of  proving  re- 
liance thereon  in  suing  for  a  recovery  of 
their  deposits.  In  such  case,  their  proof 
need  go  no  further  than  to  prove  the  fact 
of  their  deposits  and  that  they  are  still  un- 
paid. But  where  they  seek  to  recover  on 
the  theory  that,  although  the  person  charged 
is  not  a  partner  in  fact,  yet  he  has  by  his 
own  representations  estopped  himself  as 
against  them  from  denying  the  partnership 
relation,  they  must  not  only  prove  the  mat- 
ter which  so  estops  him,  but  go  further  and 
prove  that  they  relied  thereon  in  making 
their  deposits.  It  is  upon  the  latter  ele- 
ment in  their  case,  and  upon  this  only,  that 
testimony  of  the  general  reputation  of  the 
existence  of  a  partnership  is  admissible. 
Brown  v.  Crandall,  11  Conn.  92;  Bowen  v. 
Kutherford,  60  111.  41,  14  Am.  Rep.  25;  Bry- 
den  V.  Taylor,  2  Harr.  &  J.  396,  3  Am. 
Dec.  554;  2  \Yigmore,  Ev.  §  1624.  Two  or 
three  cases  may  be  found  where  evidence 
of  reputation  of  partnership  is  held  admis- 
sible if  it  further  appear  that  such  repu- 
tation has  arisen  or  grown  out  of  the  acts 
or  declarations  of  the  person  souglit  to  bo 
charged  as  a  partner.  For  example,  see 
Gilpin  V.  Temple,  4  Harr.  (Del.)  190.  But 
to  allow  one  person  who  desires  to  improve 
his  appearance  of  credit  to  circulate  with- 
out authority  a  report  that  some  other  per- 
son is  his  partner,  and  thereby  create  or 
give  rise  to  a  reputation  of  the  existence 
of  such  partnership  relation,  and  then  hold 
that  such  reputation  may  be  put  in  evidence 
to  prove  its  own  truth,  would  assuredly 
not  appeal  to  one's  natural  sense  of  justice 
nor  have  tendency  to  enhance  one's  respect 
for  the  law.  The  Connecticut  court,  in 
Brown  r.   Crandall,   supra^  holds  in  effect 


that  to  admit  sueh  evidenee  would  be  to 
open  the  door  to  /raud ;  for  a  trader  in  poor 
credit  would  be  tempted  to  circulate  the 
rumor  that  a  man  of  wealth  was  a  member 
of  his  firm  in  order  to  help  his  credit,  and 
his  creditors  would  be  tempted  to  further 
it  so  they  might  collect  their  debts.  See  to 
like  effect  Brown  v.  Rains,  53  Iowa,  82,  4 
N.  W.  867. 

There  would  seem  to  be  enough  in  the 
undisputed  evidence  in  this  case  to  empha- 
size the  truth  and  justice  of  the  expression 
just  quoted,  for  it  is  shown  that  plaintiffs, 
without  exception,  base  their  alleged  belief 
that  defendant  was  a  partner  in  the  bank 
solely  upon  the  printed  circular  which  they 
saw,  or  of  which  they  had  more  or  less  re- 
motely heard;  and  it  is  further  shown  with- 
out dispute  that  the  circular  was  prepared 
and  issued  by  Penfield  alone,  without  the 
knowledge  or  consent  of  the  appellant. 

Proceeding  then  to  the  remaining  portion 
of  the  fifth  paragraph  of  the  charge  to  the 
jury,  we  do  not  overlook  the  fact  that  the 
court,  in  stating  the  condition  of  appellant's 
liability,  follows  up  the  language  to  which 
we  have  adverted  as  follows:  *'And  he  has 
knowledge  of  such  general  reputation  or  as 
an  ordinarily  careful  and  prudent  man 
should  have  knowledge"  of  it.  This  propo- 
sition is  open  to  very  material  objections. 
In  the  first  place,  there  is  not  a  word  in 
the  evidence  upon  which  the  jury  could 
properly  find  that  the  existence  of  such  ru- 
mor or  story  or  reputation  was  ever  brought 
to  the  notice  or  knowledge  of  the  appellant, 
and  the  instruction  is. to  that  extent  with- 
out basis  in  the  record.  If,  in  any  case, 
general  reputation  may  have  the  force  of 
notice  to  a  person  affected  thereby,  such  rule 
must  in  reason  apply  only  to  those  who  are 
living  or  doing  business  in  the  community 
where  the  reputation  prevail  and  where  it 
may  reasonably  be  presumed  that  the  mat- 
ter would  have  come  to  their  attention.  To 
extend  this  rule  beyond  these  bounds  would 
be  to  expose  every  man  to  danger  of  finan- 
cial ruin  at  the  hands  of  conscieticeless  ad- 
venturers. Appellant  did  not  live  in  Keiley. 
His  neighborhood  was  tributary  to  Ames, 
and  not  Kelley.  His  visits  to  Kelley  were 
occasional  only.  Xot  one  of  the  depositors 
ever  spoke  to  appellant  concerning  the  bank 
or  his  alleged  connection  with  it,  and,  if 
these  people  so  peculiarity  interested  in  the 
subject  did  not  mention  it  to  him,  there  is 
no  room  for  any  presumption  or  inference 
that  any  other  person  did.  But  the  even 
more  vital  objection  at  this  point  is  in  the 
further  instruction  that  appellant  may  bo 
charged  with  liability  if,  as  a  careful  and 
prudent  man,  he  ought  to  have  known  of 
the  alleged  reputation  and  did  not  contra- 
dict it.    The  effect  of  this  is  to  hold  that 
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he  was  under  a  legal  duty  to  exercise  some 
degree  of  diligence  to  discover  or  to  know 
the  existence  of  floating  rumor  or  gossip 
or  general  repute  in  and  about  the  town  of 
Kelley  connecting  him  with  the  bank  at 
that  place,  and,  having  discovered  it,  to 
enter  some  kind  of  a  denial.  We  feel  very 
certain  there  is  no  such  rule  of  law,  and 
that  a  precedent  to  such  effect  ought  not 
to  be  established.  Gaffney  v.  Hoyt,  2  Idaho, 
190,  10  Pac.  34;  Campbell  v.  Hastings,  29 
Ark.  612;  Cole  v.  Butler,  24  Mo.  App.  76. 
No  man  is  to  be  held  responsible  for  the 
truth  or  falsity  of  a  current  report  or  repu- 
tation concerning  himself  or  his  business, 
unless  he  has  given  rise  thereto  by  his  own 
eonduct,  or  the  existence  thereof  has  been 
brought  to  his  knowledge  in  such  manner 
that  in  equity  and  good  conscience  he  should 
meet  it  with  a  denial.  Having  no  actual 
knowledge  of  such  report  or  reputation,  he 
is  under  no  duty  to  inquire  or  investigate 
whether  anything  of  that  kind  is  afloat  in 
the  community,  and,  if  in  fact  ignorant 
thereof,  he  cannot  be  held  to  liability  as  for 
the  truth  of  the  report  on  the  theory  that  he 


be  admissible  as  tending  to  support  their 
claim,  not  of  a  partnership  of  any  kind, 
but  of  their  belief  of  a  partnership  and  their 
reliance  thereon.     Proof  of  this  fact  alone 
would  not,  however,  sustain  the  finding  of 
an  estoppel,  for  the  belief  and  reliance  of 
the  party  is  but  one  of  the  elements  of  es- 
toppel.   In  both  paragraphs,  the  court  lim- 
its the  incompetency  of  the  testimony  to  the 
claim  of  an  "'actual  partnership,"  and  we 
think  the  jury  would  be  apt  to  infer  from 
this  emphasizing  of  the  word  "actual"  that 
such  evidence  was  competent  for  considera- 
tion upon  the  question  of  an  ostensible  part- 
nership, thougb  this  is  not  expressly  stated 
in  the  instruction,  and  doubtless  was  not  so 
intended  by  the  court.     Whether  the  testi- 
mony referred  to  in  instruction  No.  XI S  of 
depositors  who  knew  nothing  of  the  circular 
except  what  they  had  been  told  by  others 
is  competent  for  any  purpose  is  very  doubt- 
ful, especially  under  the  record  made  in  the 
present  case.    Each  and  every  depositor  tea- 
tifying  expressly  states  that  his  belief  or 
faith  in  the  existence  of  a  partnership  was 
based  on  the  printed  circular  alone.     None 


ought  to  have  known  it.    Few  people  would    of  them  claims  to  have  knowledge  of  any 


have  time  for  anything  else,  if  they  were 
legally  bound  to  inquire  what  others  are 
saying  about  them  or  about  their  business 
enterprises  and  relations  in  order  to  protect 
themselves  against  being  estopped  to  deny 
the  verity  of  a  reputation  so  made. 

The  appellant's  assignment  of  error  upon 
the  giving  of  the  fifth  instruction  to  the 
jury  must  be  sustained. 

V.  The  appellant  also  challenges  the  cor- 
rectness of  the  instruction  numbered  XI i. 
In  this,  as  we  have  seen,  the  jury  were  told 
that,   while   the   printed   circular   was   not 
competent  evidence  that  appellant  was  an 
actual   partner   in   the   bank,   yet   it  could 
properly  be  considered  "as  evidence  that  a 
claim  was  being  made  by  someone"  that  he 
was  a  partner  therein,  "and  that  such  claim 
was  being  made  to  induce  people"  to  pat- 
ronize the  bank,  and  **for  the  purpose  of 
showing,  if  it  does  show,  what  it  was  that 
induced  the  depositors  to  deal  with  the  bank 
and  rely   on   its  solvency."     In  paragraph 
Xlf  a  similar  rule  is  stated  as  to  the  use 
of  the  testimony  of  depositors  who  never 
saw   the  circular  and   knew  nothing  of  it 
except  what  they  had  been  told  by  others. 
Referring  to  the  first  of  these  paragraphs, 
it  may  be  said,  as  before  intimated,  that, 
had  there  been  any  other  and  independent 
evidence  that  plaintiff  had  held  himself  out 
as  a  partner,  or  had  knowingly  permitted 
himself  to  be  so  held  out  by  Pen  field    (a 
state  of  facts  which   is  not   shown),  then 


act  or  word  on  the  part  of  appellant  holdings 
himself  out  as  a  pailner  in  the  bank,  and 
none  of  them  claims  to  have  known  whether 
appellant  was  or  was  not  aware  of  the  use 
which  Penfield  had  made  of  his  name.  The 
most  they  say  which  in  any  manner  hinges 
upon  the  conduct  of  appellant  is  that  if  he 
had  reported  to  them  that  he  was  not  a, 
partner,  they  would  not  have  given  credit  to 
the  bank,  and  yet  none  of  them  at  any  time 
gave  him  the  opportunity  to  admit  or  deny 
his  alleged  interest  in  the  business.  This 
phase  of  the  case  will  arise  again  in  our 
consideration  of  other  exceptions  argued  by 
counsel,  and  we  pass  it  for  the  present  with- 
out further  discussion. 

VI.  In  the  instruction  marked  "C,"  the 
court  called  the  attention  of  the  jury  to  cer> 
tain  circumstances  which  could  be  consid- 
ered as  tending  to  show  that  appellant 
ought  to  have  known  that  the  "people  of 
Kelley  and  vicinity"  would  and  did  deposit 
money  in  the  bank  relying  upon  his  indi- 
vidual responsibility,  and  mentioned  the  fol- 
lowing: (1)  The  relationship  between  Banks 
and  Penfield;  (2)  his  knowledge  or  belief 
as  to  the  responsibility  of  Penfield;  (3)  his 
visits  to  Kelley  and  his  presence  in  the 
bank;  and  (4)  the  fact,  if  it  be  true,  that 
he  was  told  by  Penfield  that  the  purpose 
of  issuing  the  circular  was  to  make  the  bank 
appear  better. 

It  has  quite  frequently  been  said  to  be 
an  undesirable  practice  for  a  trial  court  to 


proof  that  depositors  had  seen  the  circular  select  one  or  a  few  matters  of  evidence  for 
before  intrusting  their  money  to  the  bank  |  special  reference  in  its  charge  to  the  jury, 
would,  under  the  rule  of  many  of  the  cases,    as  it  tends  to  give  to  such  items  undue  im- 
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portance  in  the  minds  of  tlie  jturors,  whoi 
are  apt  to  assnme  therefrom  -that  in  the 
mud  of  the  court  such  evidence  is  decisiye 
of  the  case.  We  have  to  express  our  doubt, 
alM),  whether  the  fact  that  Penfi eld's  wife 
wa^  the  daughter  of  the  appellant  can  prop- 
erly be  considered  as  having  any  tendency 
to  suggest  to  his  mind  that  the  people  of 
Kelley  were  depositing  money  in  Penfield's 
bank  ''in  reliance  upon  his  (appellant^s)  in- 
dividual  responsibility/'  or  that  any  such 
effect  would  follow  from  his  knowledge,  if 
any,  of  the  financial  soundness  of  Penfield. 
Xor  do  we  believe  that  the  evidence  of  ap- 
pellant's visits  to  the  bank  tended  in  any 
degree  to  indicate  to  the  mind  of  any  rea- 
sonable person  that  he  was  in  any  manner 
connected  therewith.  The  witnesses  are 
agreed  that  his  calls  at  the  bank  were 
brief  and  infrequent,  and  at  no  time  has 
anyone  seen  or  known  of  his  having  any 
hand  in  its  business.  After  the  easy  and  in- 
formal manner  of  small  country  banks,  the 
space  back  of  the  counter  was  a  resting  or 
loafing  place,  the  convenience  and  warmth 
of  which  attracted  many  of  the  callers,  and 
appellant's  calls  or  visits  there  are  not 
shown  to  have  differed  in  any  manner  from 
thoi^e  which  were  made  by  many  others. 
His  testimony  that  he  never  at  any  time 
had  anything  to  do  with  the  bank  or  pat- 
ronized it  in  any  way  is  corroborated  with- 
out exception  by  the  several  cashiers,  clerks, 
and  assistants  in  its  employ  from  time  to 
time  throughout  the  history  of  Penfield's 
connection  therewith,  and  in  our  judgment 
the  jury  should  not  be  allowed  to  draw 
therefrom  any  inference  that  he  was  there- 
by giving  any  ground  for  the  belief  by  the 
patrons  of  the  bank  in  general  that  he  was 
a  partner  or  owner,  or  liable  for  the  bank's 
debts. 

VH.  The  appellant  requested  the  court  to 
inatruct  the  jury  that,  before  plaintiff  could 
assert  an  estoppel  against  defendant's  deni- 
al of  liability  for  the  debts  of  the  bank  be- 
cause of  the  circular  issued  by  Penfield,  or 
because  appellant  did  not  exercise  due  dili- 
gence to  deny  it,  the  depositors  must  have 
themselves  exercised  reasonable  care  and 
Kood  faith  to  discover  the  authenticity  of 
the  circular;  and  if  they  could  have  easily 
and  with  slight  effort  or  expense  learned 
the  truth  from  the  appellant,  or  have  called 
upon  him  to  affirm  or  deny  his  liability  as 
a  partner,  and  did  not  do  so,  and  they  neg- 
lected or  failed  to  use  such  means  of  knowl- 
edge, they  were  not  entitled  to  recover.  The 
court  refused  the  request,  but,  on  its  own 
motion,  gave  the  instruction  which  we  have 
already  quoted  as  Xo,  A.  This,  it  will  be 
seen,  states  the  duty  of  reasonable  care  and 
diligence  of  the  depositors  in  general  terms, 
qualifying  it,  however,  by  the  statement,  in 
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substance,  that  plaintiffs  might  be  charge- 
able with  negligence  if  it  ehould  be  shown 
**thttt  circumstantes  were  brought  to  their 
notice  such  as  would  excite  inquiry  in  the 
mind  of  any  prudent  man,  and  the  means 
of  satisfying  such  inquiry  were  such  as  any 
reasonably  prudent  man  would  have  used," 
but  failed  to  avail  themselves  of  such  means 
of  information,  then  they  eould  not  recover 
in  this  action. 

Had  the  jury  given  careful  heed  to  tiie 
instruction  even  as  given  by  the  court,  we 
are  of  the  opinion  that  a  verdict  for  the 
defendant  was  inevitable;  but  we  are  dis- 
posed to  hold  that  the  qualifications  so  made 
of  the  obligation  upon  plaintiffs  to  exercise 
diligence  to  know  the  truth  of  the  printed 
document  on  which  they  relied  renders  it 
less  favorable  to  the  defendant  than  he  was 
entitled  to.  The  bank  was  being  conducted 
by  Penfield  under  the  business  name  which 
he  had  used  from  the  outset.  There  was  no 
act  or  representation  by  appellant  indicat- 
ing that  he  had  any  interest  therein.  To 
charge  him  as  an  ostensible  partner  in  a 
business  so  conducted,  persons  crediting  the 
bunk  on  such  supposition  must  show  affirma- 
tively that  they  exercised  the  care  and  cau- 
tion of  reasonable  men  to  know  the  truth  in 
regard  to  the  alleged  partnership,  and  that 
they  were  in  some  manner  misled  by  his 
act  or  fault.  It  does  not  Ke  in  their  mouths 
to  say  that  appellant  should  have  come  to 
them  and  informed  them  that  he  was  in  no 
manner  responsible  for  the  debts  of  the 
bank  with  which  he  had  no  connection,  if 
they  did  not  exercise  any  care  to  know  the 
truth  of  Penfield's  representations  or  of  the 
reports  or  reputation  on  which  they  claim 
to  have  relied.  Says  the  Illinois  court,  in 
speaking  of  an  alleged  estoppel  of  this  kind : 
"Creditors,  by  ordinary  precaution  and  in- 
quiry, can  protect  themselves  from  imposi- 
tion. They  need  not  part  with  money  or 
goods  until  they  ascertain  the  fact  of  part- 
nership or  the  joint  liability  of  the  persons 
to  whom  the  credit  is  given."  Bowen  v. 
Rutherford,  60  111.  43,  14  Am.  Rep.  26. 

In  Cook  V.  Penrhyn  Slate  Co.  36  Ohio  St. 
185,  38  Am.  Rep.  568,  where  it  was  sought 
to  impose  the  liability  of  a  partner  upon 
one  who  was  not  in  fact  a  member  of  the 
firm,  because  of  certain  mercantile  reports 
on  which  the  plaintiff  relied,  the  court  says: 
"There  is  nothing  in  the  evidence  to  show 
that  the  defendant  authorized  these  reports 
or  was  in  any  way  connected  with  them. 
They  cannot,  therefore,  be  used  to  charge 
him  with  liability.  ...  If  he  [plaintiff] 
was  ignorant  of  whom  the  firm  was  com- 
posed; his  duty  was  to  make  inquiry  of 
those  he  was  about  to  credit,  and  not  of 
strangers." 

In  Davidson  r.  Jenning8>  27  Colo.  187,  48 
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L.P,A.  340,  83  Am.  St.  Rep.  49,  60  Pac.  354, 
it  is  said  that,  to  entitle  a  party  to  invoke 
the  doctrine  of  estoppel  in  pais,  he  "'must 
actually  have  been  misled  and  induced  to 
act  to  his  prejudice  by  reason  of  another's 
conduct;  he  having  on  his  part  exercised 
due  diligence  to  f^scertain  the  truth."  Up- 
on the  same  subject  it  has  elsewhere  been 
said:  "If  he  was  not  so  misled  .  .  .  and 
with  a  reasonable  use  of  means  within  his 
reach  he  might  have  ascertained  the  fact, 
he  could  not  set  up  an  estoppel.  .  .  . 
The  party  setting  up  an  estoppel  is  him- 
self bound  to  the  exercise  of  good  faith  and 
due  dilig;ence  to  ascertain  the  truth."  Moore 
v.  Bowman,  47  N.  H.  404. 

In  another  case  of  alleged  ostensible  part- 
nership: ^'It  is  not  enough  to  show  that  he 
was  represented  by  others  to  be  a  partner, 
or  that  his  name  appeared  in  the  firm;  it 
must  be  shown  that  he  knew  that  he  was 
being  held  out  as  a  partner  and  that  he 
assented  thereto,  or  facts  from  which  as- 
sent can  be  fairly  implied.  ...  A  party 
setting  up  an  estoppel  by  conduct  is  bound 
to  the  exercise  of  good  faith  and  due  dili- 
gence to  know  the  truth."  Morgan  v.  Far- 
rel,  58  Conn.  413,  18  Am.  St.  Rep.  282,  20 
Atl.  614;  Atkinson  v.  Plum,  60  W.  Va.  104, 
68  L.R.A.  803,  40  S.  E.  687. 

See  also  Bigelow,  Estoppel,  480. 

In  11  Am.  &  Eng.  Enc.  Law,  at  page  434, 
the  authorities  are  quite  fully  gathered,  and 
speaking  therefrom,  the  author  of  the  arti- 
cles says:  "It  may  be  stated  as  a  general 
rule  that  it  is  essential  to  the  application 
of  equitable  estoppel  that  the  party  claiming 
to  have  been  influenced  by  the  conduct  or 
declarations  of  another  to  his  injury  was 
himself  not  only  destitute  of  knowledge  of 
the  state  of  the  facts,  but  was  also  destitute 
of  any  convenient  .  .  .  means  of  acquir- 
ing such  knowledge;  and  that  where  «  .  . 
both  have  the  same  means  of  ascertaining 
the  truth,  there  can  be  no  estoppel." 

See  also  Boggs  v.  Merced  Min.  Ck>.  14  Cal. 
368,  10  Mor.  Min.  Rep.  334;  Whitaker  v. 
Williams,  20  Conn.  104;  1  Strong,  Eq.  Jur. 
§  391. 

Applying  this  rule  to  the  case  before  us, 
we  are  of  the  opinion  the  jury  should  have 
been  explicitly  told  that  if,  at  and  before 
the  time  the  depositors  put  their  money  in 
the  bank  on  the  alleged  belief  that  appel- 
lant was  a  partner  therein,  and  on  faith 
of  his  responsibility  for  its  debt,  they  could 
easily  and  conveniently  have  ascertained  the 
truth  in  this  respect  from  the  appellant  or 
otherwise,  and  failed  to  do  so,  then  no  es- 
toppel arose  in  their  favor  and  they  could 
not  recover.  It  is  true  that  a  careful  read- 
ing of  the  instructions  in  this  respect,  as 
given  by  the  court,  would,  or  ought  to  have, 
led  the  jurors  to  this  conclusion;  but  the 


result  of  the  trial  dc^nonst rates  that  they 
did  not  80  understand  it.  As  witnesses,  the 
depositors,  without  exception,  state  that 
their  belief  of  appellant^s  partnership  in  the 
bank  was  based,  not  on  anything  they  knew 
or  had  seen  in  the  conduct  of  the  appellant, 
but  on  what  they  had  seen  or  heard  from 
others  of  the  printed  booklet  issued  in  the 
summer  or  fall  of  1907.  Each  of  them  knew 
appellant  personally,  meeting  him  from  time 
to  time  during  all  the  3^  years  intervening 
between  that  date  and  the  collapse  of  the 
bank,  yet  none  of  them  was  suiHciently 
solicitous  about  the  matter  to  mention  it 
to  him  or  make  inquiry  of  him  concerning 
it  until  Pen  field,  who  conducted  the  bank, 
and  to  whom  thev  had  intrusted  their 
money,  absconded.  No  witness  undertakes 
to  say  that  in  conversation  or  dealing  with 
him  or  in  his  presence  appellant  ever  held 
himself  out  as  a  partner.  The  holding  out 
by  means  of  the  circular  was  by  Penfield 
alone,  and,  if  the  appellant  is  to  be  held 
liable  at  all,  it  is  because  he  in  some  way 
expressly  or  impliedly  assented  to  or  rati- 
fied the  act  of  Penfield.  Appellees  do  not 
claim  that  they  have  any  evidence  of  an 
express  assent  or  ratification  on  his  part, 
but  rest  their  case  solely  upon  the  proposi- 
tion that  he  did  not  give  sufficient  publici- 
ty to  his  repudiation  of  Penfield's  unau- 
thorized act,  and  thereby  they  were  deceived 
into  the  belief  that  he  was  a  partner  in  fact, 
and  thus  led  to  give  credit  to  the  bank. 
There  is  therefore  neither  wrong  nor  hard- 
ship in  requiring  them  to  show  that  they 
exercised  reasonable  care  to  know  the  trutii. 
To  quote  again  the  language  of  the  Ohio 
court  in  a  similar  case,  if  the  creditor  was 
"ignorant  of  whom  the  firm  w^as  composed, 
his  duty  was  to  make  inquiry  of  those  he 
was  about  to  credit,  and  not  of  strangers." 
Cook  V.  Penrhyn  Slate  Co,  supra.  See  also 
our  recent  case,  Farmers'  Exch.  Bank  v.  Mc- 
Donald, 167  Iowa,  590,  149  N.  W.  897. 

VIII.  Passing  other  portions  of  the 
court's  charge  of  which  complaint  is  made, 
we  take  up  the  exceptions  to  rulings  on  evi- 
dence. These  are  very  numerous,  and  we 
shall  be  compelled  to  omit  discussion  of 
many,  combining  them  as  well  as  we  may 
under  a  few  general  heads. 

The  first  question  thus  raised  has  refer- 
ence to  the  admissibility  of  the  circular, 
Exhibit  B,  with  proof  that  it  was  issued 
from  the  bank  in  August  or  SeptomlH>r,  1007, 
and  the  fact  that  it  was  then  seen  or  re- 
ceived by  several  of  the  depositors  inter- 
ested in  the  suit,  and  that  they  believed  and 
relied  upon  its  authenticity.  The  court 
quite  consistently  overruled  these  objections 
on  the  theory  that  the  testimony  was  com- 
petent in  so  far  as  it  tended  to  show  wliat 
these  depositors  relied  upon  in  giving  credit 
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to  the  bank.  As  thus  restricted,  the  ruling, 
for  reasons  already  indicated,  is  not  vulner- 
able to  the  appellant's  objection. 

A  more  doubtful  question  arises  upon  the 
ruling  admitting  testimony  of  those  who 
had  not  seen  the  circular  as  to  what  they 
had  heard  about  it  and  how  this  information 
had  influenced  their  minds.  Examples  of 
these  rulings  will  be  seen  by  reference  to  the 
extracts  from  the  record  found  In  the  sec- 
ond paragraph  of  this  opinion.  To  illus- 
trate, the  following  questions  were  allowed 
over  appropriate  objections: 

"State  whether  you  heard  a  statement  is- 
sued by  the  bank  of  Kelley  in  the  fall  of 
in07   concerning   its    responsibility?" 

'What  were  you  told  the  circular  stated 
as  to  the  owners  of  the  bank?" 

"Did  you  ever  hear  about  the  circular  be- 
ing issued?" 

Many   other   inquiries  of  the  same  gen- 
eral import  were  permitted,  and  in  answer 
thereto  witnesses  swore  that  thev  heard  of 
it;  but  few,  if  any,  were  able  to  state  with 
any  clearness  where  they  got  their  informa- 
tion.   Some  of  them  were  not  living  in  Kel- 
ley at  the  time,  and  the  story  did  not  come 
to  their  ears  until  from  one  to  three  years 
subset] uent  to  the  appearance  and  use  of  the 
circular.     In  most  cases  the  origin  of  this 
information  was  for  the  greater  part,  "they 
said/*  "they  told  me,"  "I  heard  it  talked," 
the  usual  form  in  which  a  vague  rumor  finds 
its  way  from  mouth  to  mouth,  and  always 
quite  untraceable  to  any  responsible  source. 
That  there  are  circumstances  under  which 
general  reputation  concerning  certain  mat- 
ters may  be  put  in  evidence  as  bearing  upon 
the  question  of  notice  or  the  reasonableness 
of  one's  belief  in  the  existence  of  a  given 
fact  need  not  be  here  denied,  but  no  rule 
is  better  settled  than  that  rumor  and  hear- 
say are  not  evidence   to   prove  a  contract 
right   or  a  cause  of  action,   and  for  even 
better  reason   it  is  wholly  incompetent  to 
prove  an  essential  element  constituting  an 
estoppel.     So  far  as  the  appellant  is  con- 
cerned, the  circular  issued  by  Penfield  was, 
at  the  best,  clearly  hearsay,  and  what  the 
witnesses  who  had  never  seen  the  paper  had 
to  sav  about  it  was  hearsav  derived  from 
stil!  other  hearsay.     The  danger  of  imduly 
extending  the  exceptions  to  the  rule  which 
excludes    such    evidence    is    too    clear    for 
controversy.    The  court,  in  overruling  the  ob- 
jections to  questions  of  this  kind,  while  con- 
cedin*?  the  hearsav  character  of  the  testi* 
mony,  said  it  would  be  received  "in  so  far 
ai  it  affected  the  mind  and  act  of  the  wit- 
ness."    But  is  that  a  sound  reason  for  the 
ruling?    The  mind  of  the  Avitness  may  have 
been   affected   or   influenced   bv  an   infinite 
varietv  of  circumstances  for  none  of  which 
the  appellant  was  in  the  remotest  degree  I 


responsible,  and  to  put  them  in  evidence 
would  bring  us  no  nearer  the  solution  of  the 
issue  being  tried,   but  would   undoubtedly 
tend  to  doud  the  real  issues  and  confuse 
and  mislead  the  jury.     We  do  not  forget 
what  we  have  repeatedly  conceded  that  an 
estoppel  in  pais  may  be  eatablished  by  proof 
either  of  an  act  or  representation  or  culpa- 
ble silence  of  the  party  to  be  charged,  where- 
by the  party  claiming  the  estoppel  has  been 
mislead  to  hia  injury,  and  where  it  would 
operate  as  a  fraud  to  permit  the  former  to 
I  deny  the  truth  of  that  which  he  induced 
the  other  party  to  believe.     But  proof  of 
what  influenced  the  plaintiff's  act  would  be 
wholly  immaterial  unless  the  fact  or  thing 
sought  to  be  shown  is  something  for  which 
the  appellant  is  in  some  way  responsible. 
As   applied  to  this  case,  it  must  first  be 
shown  that  the  circulation  of  the  story  of 
an    actual    or    ostensible    partnership    was 
chargeable  to  the  act  or  culpable  negligence 
of  the  appellant,  and  we  have  grave  doubts 
whether   such  a  case   was   made.     Indeed, 
the  great  mass   of   the  testimony  was  so 
largely  devoted  to  proving  the  issuance  of 
the  circular  and  the  reputation  or  belief  ex- 
isting in  Kelley  and  in  the  minds  of  the  de- 
positors of  appellant's  interest  in  the  bank, 
it  is  difllcalt  to  avoid  the  conviction  that 
the  jury  must  have  become  impressed  with 
the  thought  that  these  were  of  paramount 
consideration     in     determining     plaintiff's 
right   of   recovery.     In   our   judgment   the 
door  in  this  direction  was  opened  too  wide, 
and  much  which   was  clearly  hearsay  ad- 
mitted without  connecting   the   same   with 
any  culpable  act  or  omission  on  part  of  the 
appellant  to  make  it  competent  for  any  pur- 
pose. 

IX.  The  appellant  requested  the  court  to 
instruct  the  jury  peremptorily  to  return 
a  verdict  in  his  favor  because  of  the  in- 
sufficiency of  the  evidence  to  justify  a  ver- 
dict against  him.  The  request  was  denied, 
and  error  is  assigned  thereon.  The  point 
is  made  by  appellees  that,  if  there  was  any 
error  in  this  ruling,  the  appellant  waived 
it  by  his  own  requests  for  instructions  to  the 
jury.  Assuming  that  the  point  is  well  made, 
we  are  of  the  view  that,  as  the  case  must  be 
reversed  on  other  grounds  and  the  issues 
may  come  on  for  trial  anew,  it  is  proper 
for  us  to  express  ourselves  on  a  certain 
phase  of  the  law  not  yet  considered  except 
ineidentally,  but  which  will  necessarily 
come  up  for  consideration  ou  a  retrial. 

As  noted  by  us  at  the  outset,  there  was 
a  manifesrt  failure  to  prove  anything  like 
an  actual  partnership.  It  is  equally  cl^ar 
and  undisputed  that  appellant  at  no  time 
or  place  held  himself  out  as  a  partner 
therein.  That  he  was  so  held  out  by  Pen- 
field  in   the   printed  circular   is  true.     To 
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bind  the  appellant  by  this  act,  the  burden 
is  upon  the  plaintiffa  to  show  that  he  as- 
sented to  or  ratified  such  act  of  holding  out, 
or  that  he,  by  negligence  so  gross  as  to  be 
tantamount  to  fraud,  permitted  such  hold- 
ing out  to  go  on  and  the  depositors  in  the 
bank  to  be  deceived  thereby.     The  burden 
is  upon  the  appellees  to  show  facts  of  this 
character,  and,  if  they  do  not,  their  case 
fails.    It  is  not  argued  that  evidence  of  any 
positive  act  or  word  of  acquiescence  in  or 
approval  by  appellant  of  Penfield's  act  was 
produced  on  the  trial  below,  but  the  right 
to  recovery  is  staked  solely  on  the  proposi- 
tion  that  when  he  was  so  held  out  as  a  part- 
ner by  Penfield  he  was  in  duty  bound  to 
do  something  to  prevent  the  customers  of 
the  bank  from  being  misled  in  the  matter, 
and  that  in  this  respect  appellant  failed  in 
his  duty  and  the  depositors  were  thereby 
deceived.    Upon  the  general  principle  of  law 
so  advanced  there  need  be  no  controversy, 
and  the  dominant  issue  in  the  case  is  wheth- 
er appellant  was  in  fact  advised  of  the  ac- 
tion of  Penfield,  and,  if  so,  whether,  as  an 
honest  man,  upon  such  information  as  he 
had,  he  ought  to  have  done  more  than  he 
did  do  to  put  an  end  to  the  misrepresenta- 
tion and  prevent  the  depositors  from  being 
thereby   deceived.     It  will    be   remembered 
that  the  evidence  is  without  dispute  that 
the  appellant  did  not  see  the  circular  until 
this  suit  was  in  progress,  and  that  his  only 
knowledge  of  its  existence  or  use  was  by  a 
statement  made  to  him  by  a  nephew  that 
he    (the  nephew)    had  heard  there  was  a 
paper  of  some  kind  out  in  which  appellant 
was  named  as  a  partner  or  stockholder  in 
the  bank.    Immediately  upon  receiving  this 
information  he  went  to  the  bank,  and,  Pen- 
field  being  absent,  he  addressed  the  cashier, 
protesting  against  the  use  of  his  name,  and 
was  told  that  the  matter  would  be  rectified 
as  soon  as  Penfield  returned.    On  the  third 
day  he  saw  Penfield  in  person,  and,  upon 
his  demand  for  an  explanation,  was  assured 
by  him  that  the  matter  would  be  "straight- 
ened right  up"  and  that  the  unauthorized 
use  of  his  name  would  not  be  repeated, — a  j 
promise  which  the  record  tends  to  show  that 
he  kept,  for,  as  we  have  said,  none  of  the 
witnesses  who  received  the  circular  or  saw 
it  in  circulation  fix  the  time  at  any  later 
date  than  in  the  summer  or  fall  of  1907. 
Just  how  long  the  circular  had  been  out 
before  appellant  heard  of  it  and  disaffirmed 
it,  as  above  stated,  is  not  clear;  but  accord- 
ing to  the  testimony  of  the  cashier,  who 
was  in  the  best  position  to  know,  it  must 
have  been  a  very  short  time,  and  not  to 
exceed  a  few  days.    After  appellant's  visit 
to  the  bank  in  this  connection,  he  also  saw 
the   elder   Penfield,   whose  name  had  been 
also  used  by  the  bank,  and  was  told  by  him 
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that  he  had  consulted  counsel  and  that  ap- 
pellant need  not  bother  any  more  about  it. 
From    this   time   on    until    the    bank    was 
closed,   31  years  later,  he   swears,  and  no 
one   contradicts   him,   that   he  received   no- 
notice  or  information  that  he  was  being  held 
out  as  a  partner  in  the  bank,  and  indeed 
there  is  no  evidence  that  during  that  period 
he  was  in  fact  so  held  out  bv  Penfield  or 
anyone  else.    Nor  is  there  any  evidence  that- 
he  was  informed  by  anyone  or  had  informa- 
tion from  any  source  that  "in  Kelley  and 
vicinity"  he  was  reputed  to  be  a  partner  in 
the  bank,  or  that  he  was  so  regarded  and 
relied  upon  by  the  depositors.    Upon  a  rec- 
ord like  this,  would  the  jury  be  justified  in 
finding   that  the   appellant   was  guilty    of 
such  gross  or  wilful  disregard  of  his  duty 
aa  an  honest  man  that  lie  should  be  held 
to  have  forfeited  his  right  to  deny  the  al- 
leged partnership  ?    What  more  could  he  have 
done  than  he  in  fact  did?     Counsel  do  not 
suggest,  nor  does  the  court  in  its  instruc- 
tions, what  other  or  alternative  expedients 
he  might  have  employed  to  prevent  further 
mischief   on   account   of    Penfield's    wrong. 
Having  gone  to  the  source  of  the  misrepre- 
sentation and  forbidden  the  use  of  his  name 
in  that  connection,  and  receiving  assurance 
that  his  protest  would  be  regarded,  as  in- 
deed it  appears  to  have  been,  did  good  faith 
require  him   to  stand   at   the  door   of  the 
bank  and  give  personal  notice  to  its  cus- 
tomers?    Should  he   have   resorted  to  the 
newspapers?     If  so,  then,  as  no  paper  was 
published  in  Kelley,  where  was  he  to  go? 
Should  he  have  notified  the  depositors  and 
other  patrons  or  prospective  patrons  of  the 
bank  in  person?     It  docs  not  appear  that 
he  knew  who  were  doing  business  with  the 
bank  and  therefore  likely  to  be  deceived  by 
the  circular.     It  would  seem  to  be  a  fair 
proposition,  both  of  law  and  good  morals, 
that  if,  on  receiving  notice  of  the  misuse  of 
his  name,  he  at  once  put  a  stop  to  it,  his 
responsibility  therefor  was  at  an  end,  unlesa 
possibly  he  should  be  held  to  the  exercise 
of  reasonable  care  to  prevent  a  repetition  of 
the  misrepresentation. 

The  authorities  cited  by  the  appellees,  to 
the  effect  that  one  who  holds  himself  out  to 
be  a  partner  becomes  liable  as  such  to  one 
who  credits  the  supposed  partnership  on  the 
faith  of  such  representation,  are  not  in 
point,  for  the  very  good  reason  that  there  is 
no  pretense  in  evidence  that  appellant  ever 
held  himself  out  as  a  partner  in  the  bank. 
So,  too,  of  the  authorities  for  the  proposi- 
tion that  like  consequences  obtained  where 
a  party  has  permitted  himself  to  be  held 
out  as  a  partner  and  credit  is  thereby  ob- 
tained for  the  alleged  firm,  for  it  is  her© 
conclusively  shown  that  Penfield's  act  waa 
not  only  without  the  appellant^s  knowledge 
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or  authority^  but  was  promptly  repudiated 
by  him.  The  ease  of  Smitk  v.  Hill,  46  Vt 
90,  12  Am.  Rep.  189,  on  which  reliance  is 
placed,  is  in  marked  contrast  with  the  one 
before  us.  In  that  case  the  defendant  was 
informed  that  one  Harrington  was  holding 
him  out  as  a  partner  in  the  staging  busi- 
nef»8  under  the  name  of  Bill  &  Company, 
and,  instead  of  forbidding  it,  simply  said 
to  Harrington,  "You  must  not  use  that  name 
to  hurt  me."  This  the  court  very  properly 
interpreted  as  an  acquiescence  by  Hill  in 
the  use  of  his  name  on  Harrington's  assur- 
ance that  he  would  sare  him  harmless.  The 
opinion,  holding  him  liable  on  a  note  given 
in  the  name  of  Hill  &  Company,  says:  "The 
risk  of  Harrington's  neglect  to  redeem  this 
pledge  was  upon  Hill,  and  not  upon  those 
to  whom  Harrington  should  .  .  .  thus 
pledge  the  credit  of  Hill." 

That  this  holding  is  not  a  precedent  for 
plaint iffe  in  the  instant  case  is  too  clear 
for  argument.  Many  other  authorities  stat- 
ing the  rule  most  nearly  in  accord  with 
plaintifTs'  contention  are  oases  in  which  a 
partner  retires  from  a  firm,  but,  failing  to 
give  notice  thereof,  is  held  liable  to  creditors 
who  continued  thereafter  to  deal  with  such 
firm,  not  knowing  that  his  relation  there- 
with had  been  severed.  It  seems  to  be  as 
clear  as  it  is  reasonable  that  the  duty  rest- 
ing upon  a  parttier  in  fact  to  give  notice 
of  his  withdrawal  from  a  firm  is  much  more 
imperative  than  is  the  duty  of  one  who  has 
been  held  out  as  a  partner  without  his  au- 
thority or  consent  to  give  notice  to  the 
world  of  his  denial  of  that  relation.  CuUi- 
gan  V.  Alpern,  160  Mich.  241,  126  N.  W. 
20;  Southwick  v.  McGovem,  28  Iowa,  533. 
So,  too,  in  Fletcher  v.  Pullen,  70  Md.  205, 
U  Am.  St.  Rep.  356,  16  Atl.  887,  also  cited 
by  appellee,  where  the  court  held  that  the 
question  of  an  ostensible  partnership  was 
properly  left  to  the  jury,  it  appeared,  not 
only  that  the  alleged  partnership  was  regu- 
larly advertised  in  two  local  papers,  but 
also  that  defendant  was  a  subscriber  regu- 
larly receiving  both  papers.  There  was, 
moreover,  other  proof  that  he  had  actual 
knowledge  of  the  advertlsenMnts  while  they 
were  being  published,  but  he  took  no  step 
to  deny  their  authority.  Under  such  cir- 
cumstances, the  propriety  of  submitting  the 
issue  to  the  jury  is  very  manifest;  but  the 
facts  we  have  here  to  deal  with  are  so  wide- 
ly different  that  the  decision  is  of  little 
value  as  a  precedent  in  disposing  of  this  ap- 
peal. More  nearly  In  point  upon  the  prin- 
ciple involved,  though  dissimilar  in  its  facts, 
i^  Downie  v.  Savage,  72  Wash.  164,  120  Pac. 
1006.  There  had  been  a  partnership  between 
Charles  G.  Savage  and  a  brother  under  the 
name  of  Savage  Brothers.  The  last  brother 
died,  and  a  third  brother,  Howard,  took 


over  the  firm  business  and  continued  it  in 
the  same  name.  Savage  Brothers.  It  was 
quite  generally  supposed  that  Howard  and 
Charles  cwistituted  the  firm,  although  How- 
ard alone  appeared  in  its  conduct  and  man- 
agement. Of  the  record  made  the  court 
says:  "While  there  is  ample  evidence  .  .  . 
to  establish  the  fact  that  many  persons, 
including  appellant  and  other  creditors, 
.  .  .  regarded  and  generally  understood 
the  brothers  were  partners,  we  can  find  no 
instance  in  the  record  where  any  holding 
out  of  .  .  .  such  a  relation  was  done 
by  Charles  ...  or  with  his  assent,  ex- 
press or  implied.  .  .  .  It  also  appears 
that  mail  came  to  the  camp,  addressed  to 
^Savage  Brothers,'  and  that  Charles  .  .  . 
knew  of  such  fact,  and  that  he  also  knew 
that  supplies  came  to  the  camp  with  a  like 
direction.  From  this  it  is  urged  that  it 
must  be  held  there  was  an  implied,  if  not 
express,  holding  out.  It  does  not  appear 
to  us,  however,  that  this  can  be  taken  for 
anything  more  than  a  consent  on  the  part 
of  Charles  .  .  .  that  Howard  .  .  . 
might  do  business  under  the  name  and  style 
of  'Savage  Brothers,'  which  fact  alone  we 
do  not  think  is  sufficient  to  indicate  that 
Charles  «  .  .  was  a  partner,  until  he  did 
something  or  said  something  that  would  in- 
dieate  to  others  he  was  to  be  so  regarded, 
especially  in  view  of  the  undisputed  fact 
that  at  the  mill  and  in  the  camp  where  these 
creditors  were  employed,  Charles  .  .  . 
never  assumed  to  act  as  a  proprietor,  gave 
orders,  nor  took  charge  as  such." 

This  holding  is  followed  by  these  remarks, 
which  are  very  applicable  to  the  case  at 
bar:  "Nor  did  any  of  these  creditors  ever 
address  him  as  a  partner,  make  inquiries  ot 
him  as  such,  nor,  when  they  failed  to  re- 
ceive their  wages,  and  thus  knew  of  the 
failure  of  the  business,  did  they  make  any 
demand  of  him  for  payment,  nor  in  any  way 
treat  him  as  having  any  responsibility  in 
the  matter.  To  all  intents  and  purposes, 
notwithstanding  they  now  say  they  regarded 
him  as  a  partner,  they  did  nothing  nor  said 
anything  that  would  indicate  such  an  un- 
derstanding on  their  part." 

The  facts  there  held  insufiicient  to  sus- 
tain a  finding  of  ostensible  partnership  will 
be  seen  to  be  much  more  persuasive  and  for- 
midable than  those  on  which  it  is  here 
sought  to  sustain  such  a  conclusion. 

In  Munton  v.  Rutherford,  121  Mich.  418. 
80  N.  W.  112,  someone  without  authority 
caused  it  to  be  published  in  a  local  news- 
paper that  the  defendant,  Mrs.  Kutherford, 
had  entered  into  a  partnership  with  one 
Beckwith.  On  learning  of  it,  Mrs.  Ruther- 
ford went  to  Beckwith  about  it  and  asked 
that  he  contradict  it.  No  denial  was  pub- 
lishedy  but  Beckwith  sent  out  a  circular  say- 
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ing  he  would  continue  to  conduct  buiness 
under  the  iirm  name  of  Beckwith  &  Com- 
pany. Later  Mrs.  Rutherford  was  sued 
upon  a  debt  contracted  by  Beckwith  &  Com- 
pany and  it  was  insisted  that  her  failure 
to  publish  a  denial  of  the  newspaper  item 
estopped  her  to  deny  her  partnership  in  the 
firm.  The  trial  court  instructed  the  jury 
on  that  theory.  On  appeal  this  was  held 
error,  the  court  saying:  "Mrs.  Rutherford 
was  under  no  legal  or  moral  obligation  to 
publish  a  denial  of  this  newspaper  story. 
Anyone  who  saw  fit  to  deal  with  Mr.  Beck- 
with relying  on  this  item  did  so  at  his  peril. 
If  she  had  been  shown  the  article,  had  as- 
sented to  it,  and  credit  had  been  given  her 
on  the  strenjjth  of  such  assent,  the  rule 
of  estoppel  would  have  applied.  There  be- 
ing no  evidence  that  she  authorized  or  as- 
sented to  it,  there  is  no  room  for  application 
of  the  rule." 

Quite  directly  also  in  point  is  Ritten- 
house  V.  Leigh,  57  Miss.  697,  where  it  is 
held  that,  if  a  person  who  is  falsely  held 
out  as  a  partner  by  another  at  once  dis- 
affirms and  forbids  it,  does  not  thereafter 
know  that  such  prohibition  has  been  disre- 
garded, he  is  not  estopped  to  deny  the  part- 
nership. See  also  Kouss  v.  Racket  Store, 
—  Ariz.  — ,  164  Pac.  1182. 

In  a  recent  case  of  our  own  the  general 
doctrine  of  estoppel  upon  an  issue  of  alleged 
partnership  has  been  quite  fully  discussed. 
Farmers'  Exch.  Bank  v.  McDonald.  167 
Iowa,  582,  140  X.  W.  897.  There  Finley 
McDonald,  vSr.,  and  his  son  John,  kept  de- 
posits in  the  same  bank.  John  McDonald 
made  deposits  in  the  name  of  Finley  Mc- 
Donald &  Sons,  while  Finley  McDonald 
made  deposits  in  his  own  individual  name. 
In  settlement  of  overdrafts  in  the  former 
account.  John  McDonald  gave  promissory 
notes  signed  Finlev  McDonald  &  Sons. 
There  was  evidence  tending  to  show  that 
the  notes,  or  some  of  them  were  made  in  the 
presence  of  the  father.  There  was  evidence 
that  the  father  said  to  an  officer  of  the 
bank,  when  questioned  about  John's  trans- 
actions, that  "Whatever  John  did  was  all 
right:"  but  he  at  no  time  said  to  anyone 
that  he  was  a  partner  with  John,  nor  was 
is  expressly  shown  that  he  knew  John  was 
using  the  name  of  Finley  McDonald  &  Sons. 
In  holding  that  no  partnership  liability  was 
shown,  the  court  speaking  by  Gaynor,  J., 
says  that  one  cannot  be  held  liable  as  a  part- 
ner by  estoppel  "where  from  the  facts  and 
circumstances  within  his  knowledge  .  .  . 
he  [the  creditor]  had  no  reason  to  believe 
that  the  party  sought  to  be  charged  was, 
in  fact,  a  partner  at  the  time  of  the  trans- 
action. .  .  .  Belief,  to  justify  an  estop- 
pel, must  he  founded  upon  facts  and  circum- 
stances known  to  the  creditor  at  the  time; 


that  supposing  him  to  be  a  man  of  ordinary 
prudence  and  judgment  was  sufficient  to 
justify  that  belief.  W^here  .  .  .  one  is 
sought  to  be  held  as  a  partner  on  the 
grounds  that  he  held  himself  out  as  such, 
it  must  appear,  not  only  that  he  held  him- 
self out  as  a  partner,  but  that  the  other, 
in  good  faith,  believed  him  to  be  a  partner, 
.  .  .  but  the  belief  must  be  induced  by 
the  conduct  of  the  party  sought  to  be 
charged.  He  cannot  be  made  liable  as  a 
partner  because  held  out  to  be  such  by 
others,  unless  it  affirmatively  appears  that 
such  was  done  with  his  knowledge  or  con- 
sent, .  .  .  or  by  silence  amounting  to 
acquiescence."  And  it  is  there  further  said 
as  to  a  creditor  invoking  an  estoppel,  and 
"thereby  enforcing  a  liability  which  would 
not  exist  except  for  the  estoppel,  it  must 
appear  that  he  exercised  due  diligence  in 
ascertaining  the  truth  of  the  facts  upon 
which  he  predicates  [it]."  The  application 
of  these  rules  to  the  present  case  is  obvious. 

The  tedious  length  to  which  this  opinion 
has  already  been  drawn  out  forbids  further 
review  of  the  authorities  or  consideration  of 
several  of  the  minor  propositions  argued  by 
counsel,  and  we  conclude  the  decision  by 
adding  the  following  citation  of  authorities 
bearing  very  directly  upon  the  question 
when  a  party  who  is  guilty  of  no  wrong 
on  his  part  must  speak  or  act  for  the  pro- 
tection of  others  at  the  peril  of  estoppel 
against  himself:  Hunt  v.  Reilly,  24  R.  L 
68,  69  L.R.A.  206,  96  Am.  St.  Rep.  707, 
62  Atl.  681;  Viele  v.  Judson,  82  N.  Y.  32- 
41;  Williamson  v.  Jones,  43  W.  Va.  562, 
38  L.R.A.  694,  64  Am.  St.  Rep.  891,  27  S. 
E.  411,  19  Mor.  Min.  Rep.  19;  Bigelow, 
Estoppel,  6th  ed.  pp.  661,  662;  Hollins  v. 
Hubbard,  165  N.  Y.  534,  69  N.  E.  317 ;  Col- 
lier v.  Miller,  187  N.  Y.  332,  33    N.  E.  374. 

No  man  should  be  to  the  hazard  of  being 
stripped  of  his  earthly  substance  to  satisfy 
a  debt  contracted  by  another  without  his 
authority,  and  without  his  knowledge,  and 
without  the  slightest  consideration  moving 
to  him,  except  upon  dear  and  satisfactory 
showing  of  facts  and  circumstances  which 
in  all  good  consoienee  should  close  his  mouth 
to  a  denial  of  his  liability  therefor.  We 
have  said  that  the  doctrine  of  estoppel  in 
pais  "must  be  applied  in  strictness,  and  the 
admission  or  act  relied  on  .  .  .  must 
clearly  appear  to  have  been  made  or  done 
by  the  party  who  is  sought  to  be  bound 
thereby.  Hence  estoppels  must  be  certain 
to  every  intent,  for  no  one  shall  be  denied 
setting  up  the  truth,  unless  it  is  in  plain 
and  clear  contradiction  to  his  former  alle- 
gations and  acts."  Hubbard  v.  Hartford  F. 
Ins.  Ck>.  33  Iowa,  335,  11  Am.  Rep.  125. 
**There  must  be  a  certainty  about  the  al- 
leged estoppel.    The  misrepresentation  must 
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be  plain,  not  doubtful,  or  matter  of  mere 
inference  or  opinion;  for  the  courts  will  not 
suffer  a  man  to  be  deprived  of  his  property 
.  .  .  where  he  had  no  intention  to  part 
with  it."  Blodgett  v.  Perry,  97  Mo.  263, 
10  Am.  St.  Rep.  307,  10  S.  W.  891.  "Every 
fact  essential  to  an  estoppel  in  pais  must  be 
clearly  and  satisfactorily  proved."  16  Cyc. 
812.  "Estoppels  must  be  certain  to  every 
intent,  and  are  not  to  be  taken  by  argument 
or  inference."  11  Am.  &  Eng.  Enc.  Law, 
p.  388;  1  Green  1.  Ev.  §  22.  It  is  true  that 
in  some  of  the  cases  cited  for  the  plaintiffs 
there  are  expressions  to  the  seeming  effect 
tliat  the  question  of  an  ostensible  partner- 
ship is  always  one  for  the  jury,  but  such  ex- 
pressions cannot  be  presumed  or  construed 
to  mean  that  this  rule  is  applicable  to  all 
such  cases  without  regard  to  the  state  of  the 
evidence.  Tlie  true  rule  in  this,  as  in  the  trial 
of  other  jury  issues,  is  that,  at  the  close  of 
all  the  testimony,  if  to  the  judicial  mind 
the  evidence,  tested  by  the  law  of  the  issue 
and  the  rules  of  evidence,  is  not  sufficient 
to  justify  a  jury  fairly  and  reasonably  in 


finding  a  verdict  for  the  plaintiff,  the  court 
should  so  direct  the  jury.  Pleasants  v. 
Fant,  22  Wall.  116,  22  L.  ed.  780.  The 
burden  of  proof  in  this  case  was  at  all 
times  upon  the  plaintiffs,  and  in  our  opin- 
ion the  record,  tested  by  the  rules  of  law 
applicable  to  the  issues,  fails  to  show  a 
case  for  the  jury. 

For  the  reasons  stated*  the  judgment  be- 
low is  reversed,  and  the  cause  remanded. 
In  the  absence  of  any  showing  to  the  trial 
court  of  new  or  additional  evidence  in  sup- 
port of  plaintiffs'  claim,  it  is  our  opinion 
that  the  case  should  be  dismissed;  but,  if 
showing  be  made  which,  in  the  judgment  of 
the  court,  affords  reasonable  ground  for  be- 
lief that  a  recovery  may  be  sustained  un- 
der the  rules  of  law  herein  approved  a  new 
trial  may  be  ordered. 

Gaynor,  Ch.  J.,  and  Preston,  EvanR, 
and  Stevens,  JJ.,  concur. 

Petition  for  rehearing  denied  September 
24,  1917. 
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f.  Introduction y  605, 
II.  Proof  of  actual  partnership,  505, 
lit,  Proof    of    ostensible'  partnership, 
610. 

/.   Introduction, 

A  discussion  of  reputation  as  prooJ  of 
partnership  is  complicated  by  the  fact 
that  the  courts  do  not  in  all  cases  clearly 
distinguish  between  an  actual  partner- 
ship and  a  partnership  liability  imposed 
by  way  of  estoppel,  or  what  will  be 
<'alled  herein  an  ostensible  partnership. 
I£  an  actual  partnership  exists,  the  ques- 
tion of  a  holding  out  by  the  party  sought 
to  be  held  liable,  as  well  as  the  question 
of  notice  to  or  knowledge  thereof  by  the 
party  dealing  with  the  partnership  upon 
the  faith  of  such  holding  out,  is  imma- 
terial. The  competency  of  reputation  to 
prove  an  actual  partnership  does  not  de- 
pend upon  whether  the  party  sought  to 
be  held  liable  knew  of  such  reputation, 
as  one  case  ^  seems  to  hold.    If  an  actual 


partnership  existed,  that  fact  is  suf- 
ficient to  charge  one  wuth  a  partnership 
liability,  whatever  may  have  been  the 
reputation.  But  where  it  is  sought  to 
impose  a  partnership  liability  by  way  of 
an  estoppel,  a  different  situation  is  pre- 
sented. In  order  to  impose  a  partnership 
liability  upon  that  ground  (a)  the  party 
sought  to  be  held  liable  must  have  held 
himself  out  as  a  partner,  and  (b)  the 
party  seeking  to  so  hold  the  other  liable 
must  have  dealt  with  the  partnership 
upon  the  faith  of  his  being  a  member. 
The  bearing  of  reputation  upon  partner- 
ship liability  by  way  of  estoppel  is  dis- 
cussed in  the  third  subdivision  of  this 
note.  In  this  connection  reputation  is 
more  than  a  mere  question  of  evidence. 

//.   Proof  of  actual  partnership. 

The  majority  of  the  cases  declare  in 
general  terms  that  reputation  is  not  ad- 
missible to  establish  the  existence  of  a 
partnership   between   individuals.^*     At 


iCaffnev  v.  Hoyt  (1886)  2  Idaho,  199, 
10  Pac.  34. 

lA  Carter  v.  Douglass  (1841)  2  Ala.  499 
^action  against  alleged  partnership  on  an 
account);  Humes  v.  O'Bryan  (1883)  74 
Ala.  81  (action  against  alleged  partnership 
^m  an  account);  Central  R.  &  Bkg.  Co.  v. 
Smith  (1884)  76  Ala.  572,  52  Am.  Rep.  353 
(action  against  alleged  partnership  for 
negligence) ;  Marble  v.  Lypes  (1886)  82  Ala. 
322,  2  So.  701  (holding  the  evidence  inad- 
migsible  against  one  sued  as  a  member  of 
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a  partnership  who  denied  that  he  was  such) ; 
Tanner  &  D.  Engine  Co.  v.  Hall  (1888)  86 
Ala.  305,  5  So.  584  (action  against  one  as 
a  member  of  a  partnership  who  denied  that 
he  was  such);  Knard  v.  Hill  (1893)  102 
Ala.  570,  15  So.  345  (action  asfainst  individ- 
uals as  a  partnership  for  negligence) ;  First 
Nat.  Bank  v.  Leland  (1808)  122  Ala.  289, 
25  So.  195  (dictum) ;  St.  Louis  &  T.  River 
Packet  Co.  v.  McPeters  (1899)  124  Ala. 
451,  27  So.  518  (dictum) ;  Owenslwro  Wag- 
on Co.  v.  Bliss  (1901)  132  AU.  253,  90  Am. 
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least,    that    reputation    resulting    from 
declarations  of  another  member  of  the 


alleged  partnership,  without  the  knowl- 
edge  or  consent  of  the  party  sought  to 


St.  Rep.  907,  31  So.  81  (dictum) ;  Guin  v. 
Grasseli  Chemical  Co.  (1916)  197  Ala.  117, 
72  So.  4^3;  Stiewel  v.  Borman  (1896)  63 
Ark.  30,  37  S.  W.  404  (action  against  the 
alleged  partnership  for  personal  injuries); 
Sinclair  v.  Wood  (1863)  3  Cal.  98  (action 
against  an  alleged,  partnership  for  goods 
sold  and  delivered) ;  Turner  v.  McIIhaney 
(1867)  8  Cal.  676  (evidence  is  stated  not 
to  have  related  "to  common  report,  but  to 
the  opinion  or  inference  of  the  witness 
himself");  Brown  v.  Crandall  (1836)  11 
Conn.  92  (action  on  a  note  given  by  a  mem- 
ber of  the  alleged  partnership;  there  was 
other  testimony  in  the  case  of  the  exist- 
ence of  the  partnership) ;  Grier  v.  Deputy 
(1894)  1  Marv.  (Del.)  19,  40  Atl.  716  (ac- 
iion  by  creditor  of  the  firm) ;  Tumlin  v. 
Goldsmith  (1869)  40  Ga.  221  (action  on  a 
note  given  by  a  member  of  the  alleged 
partnership);  BoAven  v.  Rutherford  (1871) 
00  111.  41,  14  Am.  Rep.  25  (action  on  notes 
purporting  to  have  been  executed  by  a 
partnership);  Earl  v.  Hurd  (1839)  5  Blackf. 
(Ind.)  248;  Maoy  v.  Combs  (1860)  16  Ind. 
469,  77  Am.  Dec.  103  (action  for  goods  sold 
and  delivered);  Brown  v.  Rains  (1880)  53 
Iowa,  81,  4  N.  W.  867;  Marks  v.  Hardy 
(1904)  117  Ky.  663,  78  S.  W.  864,  1105,  4 
Ann.  Cas.  814  (action  for  goods  sold  to  al- 
leged partnership) ;  Graham  v.  Swann 
(1912)  148  Ky.  608,  147  S.  W.  11  (dictum) ; 
Bell  V.  Daugherty  (1907)  30  Ky.  L.  Rep. 
853,  99  S.  W.  922  (action  for  goods  sold  to 
one  member  of  the  alleged  partnership) ; 
Scott  V.  Blood  (1839)  16  Me.  192  (action 
against  the  alleged  partnership;  plalntifT 
had  introduced  other  evidence  to  prove  part- 
nership); Sager  v.  Tupper  (1878)  38  Mich. 
258  (assumpsit  for  money  paid  out,  ma- 
terials furnished,  and  work  and  labor  done 
for  an  alleged  partnership) ;  Grafton  Bank 
v.  Moore  (1842)  13  W.  H.  99,  38  Am.  Dec. 
478  (action  on  bill  of  exchange  accepted 
liy  a  partnership  of  which  defendant  was 
claimed  to  be  a  member) ;  Hersom  v.  Hen- 
derson (1851)  23  N.  H.  498  (dictum); 
Adams  v.  Morrison  (1889)  113  N.  Y.  152, 
20  X.  E,  829;  Smith  v.  Griffith  (1842)  3 
Hill  (N.  Y.)  333,  38  Am.  Dec.  639  (action 
against  persons  as  partners,  one  of  them 
denying  that  he  was  a  partner;  it  seems 
there  was  other  evidence  of  the  partner- 
ship; at  least,  the  court  states  that  '^the 
only  evidence  tending  to  show  that  D. 
Griffith  w^as  one  of  the  partners  was  derived 
from  his  admission  and  from  general  repu- 
tation");  McGuire  v.  O'Hallaran  (1843)  Hill 
&  D.  Supp.  (W.  Y.)  85  (action  against  in- 
dividuals as  partners;  there  was  other  evi- 
dence of  partnership) ;  Inglebright  v.  Ham- 
mond (1860)  19  Ohio,  337,  53  Am.  Dec.  430 
(holding  evidence  of  reputation  inadmis- 
sible for  the  purpose  of  proving  that  a  wit- 
ness offered  by  the  plaintiff  was  a  partner 
of  the  plaintiff  and  had  an  interest  in  the 
action);  Farmer's  Bank  v.  Saling  (1898) 
33  Or.  394,  64  Pac.  190  (action  sought  to 
nold  one  as  a  partner  who  denied  his  mem- 
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bership;  dictum);  Buzard  v.  Jolly  (1887) 
—  Tex.  — ,  6  S.  W.  422  (action  to  charge 
one  on  a  draft  signed  by  another,  on  the 
theory  that  a  partnership  existed);  Wallis 
V.  Wood  (1888)  —  Tex.  — ,  7  S.  W.  862  (not 
admissible  either  alone  or  in  connection 
with  other  testimony;  action  against  in- 
dividuals, seeking  to  charge  them  as  mem- 
bers of  a  partnership) ;  Holman  v.  Her- 
scher  (1891)  —  Tex.  — ,  16  S.  W.  984; 
White  V.  WTialey  (1881)  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  41;  Qeveland  v.  Dug- 
gan  Bros.  (1883)  2  Tex.  App.  Civ.  Cas. 
(Willson)  66;  Emberson  v.  McKenna  (1890) 
4  Tex.  App.  Civ.  Cas.  (Willson)  137,  16  S. 
W.  419  (action  against  individuals  alleged 
to  be  partners) ;  Hicks  v.  Cram  (1845)  17 
Vt.  449  (action  against  members  of  the 
alleged  partnership  for  goods  sold  and  de- 
livered);  Carlton  v.  Coffin  (1854)  27  Vt. 
496  (action  against  certain  persons  on  a 
promissory  note  signed  by  a  partnership ) ; 
Wilson  V.  Colman  (1807)  1  Cranch,  C.  C. 
408,  Fed.  Cas.  No.  17,798. 

In  Joseph  v.  Fisher  (1841)  4  lU.  137,  an 
action  against  certain  individuals  on  the 
theory  that  they  were  a  partnership,  in 
which  certain  witnesses  testified  that  they 
understood  one  of  the  persons  who  denied 
being  a  member  of  the  partnership  was  a 
member  thereof,  the  court,  in  holding  the 
testimony  insufficient  to  justify  a  verdict 
against  this  person,  states  that  "the  mere 
understanding  of  the  plaintiff's  witnesses 
that  Martin  Joseph  was  a  partner  is  cer- 
tainly too  lose,  and  would,  if  allowed,  lead 
to  dangerous  consequences." 

In  Hunt  V.  Jucks  (1795)  2  N.  C.  (1 
Hayw.)  173,  1  Am.  Dec.  555,  an  action  to 
hold  an  individual  as  a  member  of  the 
partnership,  the  court  states  that,  "a  gen- 
eral reputation  of  the  partnership"  is  not 
sufficient  to  charge  the  party  sought  to  be 
held  as  a  partner. 

Evidence  that  one  alleged  to  be  a  part- 
ner was  generally  supposed,  believed,  and 
understood,  in  the  place  where  the  busi- 
ness was  carried  on,  to  be  a  partner,  was 
admitted,  apparently  without  objection,  in 
Bryden  v.  Taylor  (1806)  2  Harr.  &  J.  (Md.) 
396,  3  Am.  Dec.  554.  together  witii  other 
evidence  to  prove  the  partnership.  The 
court  merely  states  that  the  evidence  of- 
fered is  not  sufficic«nt  to  prove  the  partner- 
ship, without  stating  anything  as  to  ite 
admissibility. 

In  Norwood  v.  Francis  (1906)  26  App.  D. 
C.  463,  4  Ann.  Cas.  866.  it  is  stated  not 
to  be  error  in  an  action  against  the  stock- 
holders of  a  bank  to  hold  them  liable  as 
partners,  to  exclude  from  evidence  the  rec- 
ord of  a  trial  of  a  case  several  years  pre- 
vious in  which  the  articles  of  agreement  of 
the  bank  were  introduced  and  the  names  of 
the  signers,  including  that  of  the  person 
sought  to  be  held  liable  in  this  action,  were 
road  in  evidence.  The  evidence  was  for  the 
purpose  of  showing  that  it  was  generally 
known  at  that  time  in  the  city  in  which 
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be  chaived,  is  not  admissible  for  that 
porpose?  There  is,  however,  some  dis- 
pute on  the  point  where  the  evidence  of 
reputation  is  offered  as  corroborative  of 
other  faets.     Some  cases  merely  go  to 


the  extent  of  exclnding  evidence  of  repu- 
tation not  offered  in  corroboration,  with- 
out necessarily  implying,  however,  that 
it  would  be  admissible  if  offered  in  cor- 
roboration.'    Greenleaf  states  the  rule 


the  bank  was  situated  that  the  individual 
in  question  was  a  member  of  the  company. 

Under  certain  special  circumstances,  evi- 
dence of  reputation  has  been  permitted. 
Thus,  evidence  that  printed  handbills  with 
the  firm  name  signed  thereto  were  stuck  up 
at  various  places  in  the  town  where  the 
party  sought  to  be  charged  resided,  and 
that  one  was  stuck  upon  the  door  of  the 
house  where  he  boarded,  was  held  competent 
evidence  to  be  submitted  to  the  jury  on  the 
trial  of  the  issue  as  to  a  partnership.  Tum- 
lin  V.  Goldsmith  (1869)  40  6a.  221.  It 
is  held  in  Metcalf  v.  Officer  (1880)  1  Mc- 
Crary,  325,  2  Fed.  640,  that,  which  general 
reputation  is  not  admissible  in  aid  of  other 
testimony  to  prove  a  partnership,  yet,  when 
the  issue  is  as  to  whether  a  member  of  a 
partnership  is  a  dormant  partner,  such  gen- 
eral evidence  is  admissible.  In  an  action 
in  trover  for  the  value  of  its  stock  of  goods 
which  had  been  seized  under  attachment 
against  a  firm,  the  action  being  brought  by 
one  who  claimed  to  have  purchased  the 
stock  of  goods,  evidence  as  to  the  under- 
standing of  persons  in  the  town  where  the 
business  was  conducted,  who  had  lent 
money  to  and  otherwise  dealt  with  the  firm, 
as  to  who  composed  it,  was  held  admissible 
in  Parshall  v.  Fisher  (1880)  43  Mich.  529, 
5  \.  W.  1040. 

In  some  cases  the  reputation  was  offered 
to  prove  dissolution  or  some  fact  other 
than  the  existence  of  the  partnership.  A 
few  such  cases  are  shown,  but  the  note  does 
not  contain  an  exhaustive  discussion  of  this 
clasA  of  cases.  In  Bernard  v.  Torrance 
(18.33)  5  Gill.  &  J.  (Md.)  383,  an  action  to 
recover  from  a  partner,  who  had  withdrawn 
from  the  firm,  for  goods  sold  to  the  firm 
after  the  withdrawal,  the  vendor  not  hav- 
,  ing  any  notice  of  the  withdrawal,  the  de- 
fendant offered  in  evidence  testimony  to 
prove  that  it  was  not  generally  known  in  the 
place  where  the  partnership  was  doing  busi- 
ness or  elsewhere  that  the  defendant  was 
at  any  time  interested  in  the  partnership. 
This  was  for  the  purpose  of  showing  that 
the  plaintiff  did  not  know  that  the  de- 
fendant was  interested  in  the  partnership, 
and  therefore  could  not  have  sold  the  bill 
of  goods  in  reliance  upon  his  interest.  In 
holding  this  evidence  admissible  the  cx>urt 
states  that  "if  it  had  been  generally  known 
in  Baltimore  that  Torrance  was  interested 
in  the  concern,  a  knowledge  of  that  fact 
might  have  been  presumed  in  the  plain- 
tiff;  and  if  the  plaintiff  had  knowledge  of 
thia  interest,  and  no  knowledge  of  the  with- 
drawal, the  defendant's  liability  would  con- 
tinue until  he  gave  notice  of  his  withdraw- 
al." Where  one  who  dealt  with  the  part- 
nership after  the  retirement  of  a  former 
partner  sought  to  hold  the  former  partner 
liable  on  the  obligation  on  the  theory  that 
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no  notice  of  the  retirement  had  been  given, 
such  person,  who  had  never  dealt  with  the 
partnership  previous  to  the  retirement,  has 
been  held  bound  by  the  common  notoriety 
of  the  change  in  partnership;  especially 
where  he  relies  upon  common  notoriety  to 
prove  that  the  individual  sought  to  be  held 
liable  was  a  member  of  the  partnership. 
Holdane  v.  Butterworth  (1859)  5  Bosw. 
N.  Y.  1.  In  an  action  against  certain  in- 
dividuals as  a  partnership,  evidence  as  to 
the  common  reputation  that  two  of  the  in- 
dividuals had  left  the  concern  was  held 
inadmissible  in  Goodard  v.  Pratt  (1835)  16 
Pick.   (Mass.)   412. 

See  infra,  notes  31  et  seq. 

s  Campbell  v.  Hastings  (1874)  20  Ark. 
512. 

Sllalliday  v.  McDougall  (1838)  20  Wend. 
(If.  Y.)  81.  This  case  was  reversed  upon 
another  ground,  (1839)  22  Wend.  264,  by 
the  court  of  errors.  Upon  that  reversal  the 
chancellor  approved  of  the  holding  of  the 
supreme  court  that  general  reputation  alone 
is  not  sufficient  to  establish  a  copartnership 
so  as  to  charge  the  supposed  members  of 
the  firm  with  the  payment  of  its  debts. 
Senator  Edwards,  who  also  delivered  an 
opinion,  took  the  opposite  view  that  it  is 
competent  in  connection  with  other  corrob- 
orative evidence.  Senator  Edwards,  how- 
ever, disapproves  of  the  broad  statement 
made  in  McPherson  v.  Kathbone,  supra, 
that  it  is  competent  to  prove  a  partnership 
by  general  reputation,  Senator  Edwards 
stating  that  if  it  is  intended  to  lay  down 
the  broad  doctrine  that  a  copartnership 
may  be  proved  by  general  reputation,  "I 
am  of  the  opinion  he  has  carried  it  further 
than  it  has  been  carried  in  any  other  case, 
and  further  tlian  prudence  and  sound  dis- 
cretion would  warrant." 

See  Taylor  v.  Webster  (1876)  39  N.  J, 
li.  102,  infra,  note  6. 

It  was  at  first  held  in  New  York  that 
general  reputation  that  the  individual 
sought  to  be  charged  was  a  member  of  the 
partnership  is  competent  evidence.  Tn 
Whitney  v.  Sterling  (1817)  14  Johns  (N. 
Y.)  215,  there  was  no  objection  to  the  testi- 
mony of  general  reputation.  The  court 
states  that  it  must  therefore  be  considered 
as  evidence  in  the  cause,  but  adds:  "Nor 
could  any  objection  have  been  made  to 
such  evidence.  Whether  the  general  reputa- 
tion ought  to  be  sufficient  may  be  question- 
able. But  such  testimony  is  competent; 
and  there  are  several  circumstances  in  the 
case  which  go  very  much  in  corroboration 
of  it."  The  facts  here  made  a  very  strong 
case  for  the  admission  of  the  testimony. 
The  action  was  assumpsit  for  goods  sold 
and  delivered  to  the  partnership.  The  goods 
were  pm'chased  of  the  plaintiff  by  the  di- 
rection  of  one   who   was  alleged   to  be  a 
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to  be  that  "evidence  of  general  reputa- 
tion, or  common  report  of  the  existence 
of  the  partnership,  is  not  admissible,  ex- 
cept in  corroboration  of  previous  testi- 
mony; unless  it  be  to  prove  the  fact  that 
the  partnership,  otherwise  shown  to 
exist,  was  known  to  the  plaintiff.'*  In 
accordance  with  the  rule  as  thus  stated 
by  Greenleaf,  evidence  of  the  common  re- 


port and  reputation  in  the  community  as 
to  who  comprised  the  defendant  partner- 
ship has  been  held  competent  in  some 
cases,  where  it  is  received  in  connection 
with  and  is  corroborative  of  other  evi- 
dence of  the  partnership.*  Thus  it  has 
'  been  held  that  evidence  of  reputation  is 
admissible  after  proof  of  acts  or  dec- 
larations   of    the    party    sought    to    be 


member  of  the  partnership,  on  account  of 
the  partnership.  In  the  action  the  individ- 
ual who  pin-cliased  the  goods  was  not  served, 
but  two  others,  who  admitted  that  they 
were  members  of  the  partnership,  were 
served,  the  claim  being  that  the  individual 
who  purchased  the  goods  was  not  a  member. 
There  were  introduced  in  evidence  declara- 
tions of  the  individuals  who  were  served 
that  the  purchaser  was  a  member  of  the 
partnership,  in  addition  to  evidence  of  repu- 
tation that  he  was  such  member.  The  de- 
fendants served  admitted  that  there  were 
articles  of  copartnership  between  them, 
but  refused  to  produce  them  upon  notice 
to  do  so.  The  court  stated  that  the  two 
alleged  members  of  the  partnership  who 
were  not  before  the  court  would  not  be 
affected  by  the  judgment  unless  property 
belonging  to  all  the  defendants  jointjy 
could  be  found  upon  which  to  levy  the 
execution;  that  the  defendants  who  were 
served  could  not  complain  because  the  testi- 
mony established  their  concessions  that  the 
firm  was  composed  of  the  four  defendants. 
There  was  no  objection  to  the  admission 
of  evidence  of  reputation  in  Gowan  v.  Jack- 
son (1822)  20  Johns  (N.  Y.)  176,  the  ob- 
jection being  that  the  evidence  was  not 
sufficient  to  show  that  a  partnership  exist- 
ed. The  court,  after  revie^ving  the  evidence, 
which  consisted  of  evidence  of  reputation 
largely,  holds  it  sufficient  prima  facie  evi- 
dence to  make  out  the  partnership.  In 
MTherson  v.  Rathbone  (1833)  11  Wend. 
(N.  Y.)  96,  an  action  of  assumpsit  against 
individuals  on  the  theory  that  they  were  a 
partnership,  it  is  stated  to  be  "undoubtedly 
competent  to  have  proved  the  partnership 
of  all  the  defendants  by  general  reputa- 
tion." So  far  as  appeared,  there  was  no 
other  evidence  as  to  tlie  membership  of  one 
of  the  partners  than  the  reputation,  except 
articles  of  agreement  purporting  to  be 
signed  by  him;  his  signature,  however,  was 
not  proved.  These  cases  are  discussed,  and, 
so  far  as  they  permit,  the  proof  of  a  part- 
nership by  general  reputation  disapproved, 
in  Halliday  v.  McDougall  (1838)  20  Wend. 
(N.  Y.)  81.  New  York  is  now  committed 
to  the  doctrine  that  reputation  is  not  com- 
petent, even  if  offered  in  connection  with 
other  evidence.     See  note  8. 

4  2  Greenl.  Ev.  16th  ed.  §  483.  This  state- 
ment is  cited  with  approval  in  Turner  v. 
Mcllhanev  (1857)  8  Cal.  575;  At  wood  v. 
Meredith' (1859)  37  Miss.  635. 

In  At  wood  V.  Meredith,  a  judgment  credi- 
tor of  an  individual  had  levied  an  execution 
upon  a  stock  of  goods  belonging  to  a  part- 
nership   in    which    the    judgment    creditor 
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claimed  the  judgment  debtor  was  a  partner. 
Thereupon  the  wife  of  the  judgment  debtor 
claimed  to  be  the  partner  instead  of  her 
husband;  the  contest  was  between  the 
judgment  creditor  and  the  claimant.  The 
coiu*t  refused  to  admit  evidence  that  it  was 
generally  understood  and  recognized  by  the 
community  that  the  husband  was  a  member 
of  the  partnership.  The  court,  after  stating 
the  rule  from  Greenleaf,  says  that  it  is  not 
material  to  consider  this  assignment  of 
error  further,  for  the  reason  that  the  part- 
nership "is  directly  established  by  other  evi- 
dence in  the  record  which  could  leave  no 
doubt  upon  this  question." 

•  In  Rizer  v.  James  (1881)  26  Kan.  221, 
another  person,  sued  as  a  member  of  the 
partnership,  testifted  that  the  party  who 
claimed  not  to  be  a  member  of  the  partner- 
ship was  in  fact  such  a  member.  Whether 
there  was  other  corroborative  evidence  does 
not  appear. 

The  court  in  Cross  v.  Burlington  Nat. 
Bank  (1876)  17  Kan.  336,  discusses  this 
question,  but  does  not  determine  it. 

In  Gulick  v.  Gulick  (1835)  14  W.  J.  L. 
578,  an  action  against  a  partnership  on  a 
debt  assumed  by  one  of  the  partners,  it  is 
stated  that  "general  reputation,  connected 
with  corroborating  circumstances,  are  suffi- 
cient to  establish,  prima  facie,  a  partner- 
ship." This  case  relies  upon  Whitnev  v. 
Sterling  (1817)  14  Johns  (W.  Y.)  215,  supra, 
note  3. 

In  Taylor  v.  Webster  (1876)  39  N.  J.  L. 
102,  where  declarations  that  a  partnership 
existed  were  offered  as  competent  to  make 
out  a  prima  facie  case  of  partnership,  and 
not  as  connected  with  facts  evincing  that 
the  reputation  of  partnership  existed  by  the 
authority,  the  assent,  the  connivance,  or  the 
negligence  of  the  person  sought  to  be 
charged,  the  court  states  that  "mere  repu- 
tation, though  general,  is,  alone  and  of  it- 
self, incompetent  to  shift  the  burden  of 
proof  from  the  plaintiff  to  the  defendant." 

The  actual  decision  in  Allen  v.  Rostain 
(1824)  11  Serg.  &  R.  (Pa.)  362,  which  is 
frequently  cited  in  support  of  the  proposi- 
tion that  general  reputation  of  a  partner- 
ship is  admissible  in  corroboration  of  pre- 
vious testimony,  does  not  in  fact  sustain 
this  proposition.  The  court  states  negative- 
ly that  "general  reputation  of  a  partner- 
ship, or  of  the  extent  of  partnership,  is 
not  evidence,  except  in  corroboration  of 
previous  testimony."  In  this  case  a  witness 
was  asked  whether  it  was  the  general  repu- 
tation that  the  defendants  dealt  as  part- 
ners in  any  business  or  speculation  in  which 
capital  might  be  advantageously  employed. 


AXNOTAXION— KEPUTATION  AS  PROOF  OF  PARTNERSHIP. 


509 


charged,  giving  out  to  the  public  the  idea 
of  a  partnership.®  But  reputation  alone 
is  not  sutlicient  proof  of  partnership  un- 
der this  theory.*  Contrary  to  this  the- 
ory, it  is  expressly  held  in  other  cases 
that  reputation  is  not  admissible  to  prove 
the  fact  of  partnership^  nor  as  corrobora- 
tive of  other  evidence  to  prove  such 
fact.* 

The  reason  for  rejecting  reputation  as 
proof  of  partnership  is  most  commonly 
put  on  the  ground  that  it  is  hearsay.* 
After  stating  it  to  be  a  general  principle 
of  the  law  of  evidence  that  the  mere 
declaration  to  third  persons  as  to  any 
fact,  or  what  is  commonly  called  hear- 
say evidence,  is  inadmissible  to  establish 
that  fact,  the  Connecticut  court  *•  refers 
to  the  exception  to  this  rule,  and  then 
continues:  ^'The  admission  of  the  evi- 
dence offered  by  the  plaintiffs  would  cer- 
tainly be  contrary  to  the  general  rule, 
and  not  within  any  of  the  exceptions 
known  and  recognized.  No  adjudged 
ease,  no  authority,  except  mere  dicta, 
has  been  produced  by  the  plaintiffs  in 
support  of  their  claim.  To  receive  such 
evidence  would  be  a  departure  from 
principle,  and  a  precedent  dangerous  in 
practice.  A  person  of  doubtful  credit 
might  cause  a  report  to  be  circulated  that 
another  was  in  partnership  with  him,  for 
the  very  purpose  of  maintaining  his  cred- 
it.   His  creditors  also  might  aid  in  cir- 


culating the  report,  for  the  purpose  of 
furnishing  evidence  to  enable  them  to 
collect  their  debts."  Again  it  has  been 
stated "  that,  ^'independent  of  sinister 
misrepresentations,  there  is  scarcely  a 
question  upon  which  common  reputation 
is  more  fallible.  A  contract  of  partner- 
ship is,  in  its  nature,  incapable  of  being 
defined  by  laymen;  and  whether  an  ap- 
parent partnership  be  really  so,  or  a  con- 
tract of  some  other  character,  is  often  a 
most  embarrassing  legal  question  with  the 
ablest  lawyer.  General  reputation  of  the 
more  ordinary  contracts,  the  legal  nature 
and  effect  of  which  are  understood  by 
men  of  business  in  general,  would  be  a 
much  more  proper  subject  of  proof  by 
general  report.  This  the  law  always  re- 
jects, yet  I  am  not  aware  that  there  is  a 
necessity  for  a  resort  to  such  proof  in 
the  one  case  more  than  the  other." 

In  one  case  apparently  dealing  with 
an  attempt  to  prove  an  actual  partner- 
ship, the  competency  of  evidence  of 
reputation  has  been  made  to  depend 
upon  whether  or  not  the  reputation 
is  known  to  the  party  sought  to  be  held 
liable;"  it  being  deemed  competent  if 
accompanied  by  evidence  that  the  repu- 
tation was  so  known;  but  not  if  there  is 
no  evidence  of  such  knowledge.^*  To 
make  the  admissibility  depend  upon 
whether  the  reputation  was  known  to  the 
party  sought  to  be  charged  seems  proper 


Objection  to  the  question  was  made,  but 
the  witness  was  permitted  to  answer;  the 
answer  was  "that  he  could  not  answer  the 
question  in  the  affirmative."  The  court 
states  that  whether  a  sufficient  foundation 
had  been  laid  by  the  previous  evidence  in 
the  case  it  was  unnecessary  to  decide,  be- 
cause, even  if  there  had  been  error  in  ad' 
niitting  the  question,  the  defendant  suffered 
no  injury  from  it  because  the  witness  gave 
no  evidence  of  general  reputation.  It  is 
further  urged  that  there  probably  was  an 
injury  sustained  by  the  defendant  because 
the  jury,  having  heard  the  court's  opinion 
that  general  reputation  was  evidence,  might 
have  bc^en  influenced  by  their  own  knowl- 
eil{;e  of  a  general  reputation  in  the  place 
vliere  the  partnership  did  business  that  the 
defendants  were  engaged  in  a  general  part- 
nership. In  answer  to  this  the  court  states 
that  it  cannot  be  supposed  that  the  jury 
acted  illegally. 

6 Gilpin  v.  Temple  (1844)  4  Harr.  (Del.) 
IdO;  but  this  case  is  apparently  overruled 
by  Grier  v.  Deputy  (1894)  1  Marv.  (Del.) 
19,  40  Atl.  716,  where  the  court  holds  the 
evidence  of  reputation  admissible  without 
reference  to  acts  or  declarations  of  the 
party  sought  to  be  charged. 

7  Taylor  v.  Webster  (1876)  39  W.  J.  L. 
102;  see  Gulick  v.  Gulick,  supra,  note  5. 

•  Adams  v.  Morrison  (1889)  113  N.  Y. 
152,  20  X.  E.  829;  WaUia  v.  Wood  (1888) 


— -  Tex.  — ,  7  S.  W.  852;  Benjamin  v.  Covert 
(1879)  47  Wis.  375,  2  N.  W.  625. 

See  Scott  v.  Blood  (1839)  16  Me.  102; 
Brown  v.  Crandall  (1836)  11  Conn.  92; 
Smith  V.  Griffith  (1842)  3  Hill  (N.  Y.)  333, 
38  Am.  Dec.  639;  McGuire  v.  O'Hallaran 
(1843)  Hill  &  D.  Supp.  (N.  Y.)  85;  and 
Metcalf  V.  Officer  (1880)  1  McCrary,  325, 
27  Fed.  040,  supra,  note  la. 

9  Carter  v.  Douglass  (1841)  2  Ala.  499; 
Marble  v.  Lypes  (1886)  82  Ala.  322,  2  So. 
701;  Campbell  v.  Hastings  (1874)  29  Ark. 
512;  Brown  V.  Crandall  (1836)  11  Conn. 
92;  Bowen  v.  Rutherford  (1871)  60  111.  41, 
14  Am.  Rep.  26;  Scott  v.  Blood  (1839)  16 
Me.  192;  Carlton  v.  Coffin  (1864)  27  Vt. 
496. 

10  Brown  v.  Crandall  (1836)  11  Conn.  92. 
"Halliday     v.     McDougall      (1838)      20 

Wend.  (N.  Y.)  81,  rex'ersed  upon  another 
ground  in  (1839)  22  Wend.  264,  see  supra, 
note  3. 

WOaffney  v.  Iloyt  (1886)  2  Idaho,  199, 
10  Pac.  34. 

"  Ibid. 

The  fact  is  mentioned  in  Marks  v.  Hardy 
(1904)  117  Ky.  663,  78  S.  W.  864,  1105,  4 
Ann.  Cas.  814,  that  the  party  sought  to  be 
held  as  a  member  of  the  partnership  liad 
never  heard  any  of  the  rumors  that  he  was 
a  member  of  the  firm;  but  the  decision  is 
not  made  to  turn  upon  that  fact. 
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as  applied  to  a  partnership  liability  aris- 
ing from  an  estoppel,  but  it  is  not  clear 
how  the  admissibility  can  be  made  to  de- 
pend upon  this  point  where  it  is  sought  to 
prove  an  actual  partnership. 

That  reputation  is  not  competent  evi- 
dence to  prove  a  partnership  is  especial- 
ly true  where  it  is  offered  by  those  claim- 
ing to  be  partners,  "because  they  have 
it  in  their  power  to  procure  better  evi- 
dence." ^*  In  a  suit "  against  the  estate 
of  a  decedent  to  establish  that  a  copart- 
nership existed  between  the  plaintiff  and 
the  decedent,  and  for  an  accounting  in 
reference  to  such  copartnership,  the 
court  states  that  *'we  are  not  aware  of 
any  decision,  or  even  any  dictum,  to  the 
effect  that,  in  favor  of  a  person  claiming 
to  be  a  member  of  a  copartnership,  gen- 
eral reputation  is  competent  for  the  pur- 
pose of  establishing  the  copartnership. 
...  As  such  evidence  alone  is  not  suf- 
ficient or  competent  to  establish  a  copart- 
nership, so,  too,  it  is  not  competent  in 
corroboration  of  other  evidence.  If  the 
other  evidence  be  insufi&cient  to  establish 
the  copartnership,  then  the  party  bound 
to  establish  it  must  fail,  and  he  cannot 
supply  the  defect  in  his  proof  by  evi- 
dence of  general  reputation." 

Ill,  JProof  of  ostensible  partnership. 

It  is  a  rule  of  the  substantive  law  ot 
partnership  that,  in  the  absence  of  an 
actual  partnership,  one  may  impose  upon 
himself  a  partnership  liability  by  hold- 
ing himself  out  as  a  partner.  As  stated 
by  a  text- writer  ^*  on  the  subject,  "the 
party  held  has  not,  at  least  by  the  act 
which  creates  the  liability,  made  himself 
a  member  of  the  firm,  but  has  estopped 
himself  from  denying  the  relation.''  In 
this  connection  it  is  necessary  to  consid- 


er reputation  of  the  existence  of  the 
partnership  in  a  different  character  from 
a  mere  evidentiary  question.  Reputation 
may  amount  to  a  holding  out  if  it  is 
known  and  acquiesced  in  by  the  party 
upon  whom  the  partnership  liability  i» 
sought  to  be  imposed.  As  stated  in  one 
case,*''  "When  there  is  a  general  reputa- 
tion that  two  or  more  persons  are  co- 
partners, and  they  know  it  and  permit 
other  persons  to  act  upon  it,  and  to  be 
induced  thereby  to  give  credit  to  the 
reputed  finn,  these  facts  may  be  proved, 
and  may  be  sufficient  sometimes  to  estop 
the  reputed  members  of  the  firm  from 
denying  the  copartnership  in  favor  of 
outside  parties."  The  mere  fact,  how- 
ever, that  one  knew  of  the  reputation, 
does  not  amount  to  a  holding  out  that 
will  bind  him  as  a  partner.*^ 

It  is  necessary,  according  to  the  gen- 
eral rule,  that  the  one  seeking  to  impose 
a  partnership  liability  upon  another  be- 
cause of  such  holdijag  out  shall  have 
dealt  with  the  partnership  upon  the  faith 
that  the  other  was  a  member.*^  Hence, 
unless  that  condition  is  met,  there  is  no 
question  as  to  the  admissibility  of  evi^ 
dence  of  reputation  to  show  a  holding 
out.***  It  has  been  stated,  however,  that 
one  who  was  held  out  as  a  partner  in  a 
banking  business  with  his  assent  or  con- 
nivance is  liable  to  every  creditor  or  cus- 
tomer of  the  partnership,  "even  in  the 
absence  of  any  evidence  that  the  particu- 
lar creditor  bringing  the  action  was 
misled  thereby."** 

It  seems  to  be  the  doctrine  of  some 
cases  that  it  may  be  presumed  the  party 
gave  credit  on  the  strength  of  such  hold> 
ing  out  if  the  fact  of  the  holding  out  is 
of  general  notoriety  in  the  community.** 

Where  it  is  shown  that  the  party  seek- 


MLockridge  v.  Wilson  (1842)  7  Mo.  560 
(action  by  alleged  partners) ;  Gaj  v.  Fret- 
well  (1859)  9  Wis.  186  (holdin?T  evidence  of 
reputation  in  a  community  incompetent  in 
an  action  between  the  administrator  of  a 
decedent  and  another,  to  show  the  existence 
of  a  partnership  between  such  other  and 
the  decedent,  wnere  the  decedent,  against 
whom  the  evidence  was  sought  to  be  intro- 
duced, waa  not  in  the  community  at  the 
time  to  which  the  evidence  related). 

W  Adams  v.  Morrison  (1889)  113  N.  Y. 
162,  20  N.  E.  829. 

16  Rowley,  Partn.  §  138. 

n  Adams  v.  Morrison  (W.  Y.)  supra.  The 
action  in  this  case  waa  not  between  the 
members  of  the  alleged  partnership  and 
outside  parties,  so  the  statement  in  the 
text  is  obiter. 

18  Frank  v.  J.  S.  Brown  Hardware  Co. 
(1896)   10  Tex.  Civ.  App.  430>  31  S.  W.  64. 

19  Marble  v.  Lypes  (1886)  82  Ala.  322,  2 
So.  701;  Taimer  &  D.  Engine  Co.  v.  Hall 
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(1888)  86  Ala.  305,  5  Ro.  584;  Knard  v. 
Hill  (1893)  102  Ala.  570,  15  So.  345:  Brown 
V.  Rains  (1880)  53  Iowa,  81,  4  N.  W.  867; 
Ex  parte  Wilson  (1909)  84  S.  C,  444,  m 
S.  E.  676. 

It  is  stated  in  one  case  that  if.  at  the 
time  credit  was  extended  to  the  partnership, 
the  one  sought  to  be  held  liable  as  a  part- 
ner knew  that  he  was  by  common  repute 
held  out  as  a  partner,  and  he  acquiesced  in 
such  holding  out,  and  by  such  public  re- 
pute and  such  acquiescence  the  party  ex- 
tending the  credit  was  deceived  and  by  rea- 
son thereof  sold  the  goods,  the  party  sought 
to  be  held  liable  would  be  liable  for  the 
price  of  the  goods.  Frank  v.  J.  S.  Brown 
Hardware  Co.   (Tex)  supra. 

80  Tanner  &  D.  Engine  Co.  v.  Hall  (1888) 
86  Ala.  305,  5  So.  584.  See  Bernard  v.  Tor- 
rance (1833)  6  Gill.  &  J.  (Md.)  383,  supra, 
note  la. 

aiRizer  v.  James  (1881)  26  Kan.  221. 

MWood  v.  Pennell  (?S63)  51  Me.  62.    It 


ANNOTATION— REPUTATION  AS  PROOF  OF  PARTNERSHIP. 


511 


lug  to  hold  the  ostensible  partners  dealt 
with  the  partnership  as  sueh  on  the 
strength  of  such  reputation,  the  question 
of  the  effect  of  such  reputation  is  square- 
ly presented.**  It  is  held  that  proof  of 
reputation  is  not  admissible  to  render 
one  liable  as  a  partner  on  the  theory  that 
he  held  himselx  out  as  a  partner  where 
such  reputation  was  produced  by  state- 
ments of  another  member  of  the  alleged 
I)artnership,  without  the  knowledge  or 
consent  of  the  party  sought  to  be  held 
liable,  and  under  circumstances  in  which 
he  could  not  have  known  thereof.^    In 


other  words,  he  cannot  be  held  liable 
where,  in  addition  to  never  having  done 
anything  to  bring  about  the  i*eputation, 
he  had  no  knowledge  of  the  reputation.^^ 
It  has  been  held  that  no  extent  of  rumor 
or  reputation  which  a  party  has  not 
brought  about  by  his  own  conduct  can 
affect  him.**  It  seems,  however,  that  if 
the  party  sought  to  be  held  liable  had 
knowledge  of  such  reputation,  there 
might  be  circumstances  under  which  it 
would  be  his  duty  to  deny  the  existence 
of  the  partnership,  or  his  silence  would 


is  here  stated  that  the  dealings  with  others 
in  the  commimity  of  tlie  party  nought  to 
be  held  liable  are  admitted  in  evidence  in 
order  to  show  ''not  only  tliat  he  had  held 
liimself  out  as  a  partner,  but  that  the  fact 
haa  been  one  of  such  general  notoriety  in 
ihe  community  that  the  plaintid  may  be 
preaumed  to  have  given  the  credit  on  the 
htrength  of  it." 

It  has  been  stated  that  when  a  partner- 
ship is  shown  to  exist  by  independent  testi' 
mony,  it  is  then  competent  to  prove  a  gen- 
eral reputation  in  order  to  impute  a  prob- 
able  knowledge  to  one  residing  in  the  com- 
munity who  deals  with  the  partnership. 
Humes  v.  O'Bryan  (1883)  74  Ala.  64;  Cen- 
tral R.  &  Bkg.  Co.  v.  Smith  (1884)  76  Ala. 
572,  52  Am.  Rep.  353.  But  this  rule  does 
not  apply  where  the  one  dealing  with  the 
partnership  had  no  opportunity  of  bearing 
thereof;  as,  for  example,  where  he  is  a 
resident  of  another  state.  Humes  v.  O'Bry- 
an  (Ala.)  supra.  These  courts  speak  of 
the  existence  of  the  partnership  being  es- 
tablished. If  a  partnership  existed, — that 
is,  an  actual  partnership, — the  necessity  of 
knowledge  thereof  to  enable  one  dealing 
with  the  partnership  to  hold  the  members 
thereof  liable  is  not  apparent.  It  seems 
probable,  therefore,  that  the  court  wae 
speaking  of  a  partnership  liability  by  way 
of  estoppel. 

« In  Grey  v.  Callan  (1007)  133  Iowa,  500, 
110  N.  W.  909,  an  action  at  law  to  hold 
an  individual  liable  for  money  loaned  a 
copartnership,  on  the  theory  that  he  was 
a  member  of  the  firm,  the  court  states  that 
*'where  claim  is  made  that  one  is  an  os- 
tensible member  of  a  partnership,  testi- 
mony that  by  general  repute  he  was  a  mem- 
ber of  the  firm  is  admissible."  There  was 
no  further  showing  of  facts  bearing  on  this 
question  in  this  case. 

See  Gaffney  v.  Hoyt  (1886)  2  Idaho,  199, 
10  Pac.  34,  supra,  note  12. 

«Campl)ell  v.  Hastings  (1874)  29  Ark. 
512.  In  this  case  the  party  sought  to  be 
held  liable  as  a  partner  was  a  resident  of 
another  state  from  that  in  which  the  al- 
le<r('d  partnership  was  doing  business.  Pre- 
vious to  the  existence  of  the  reputation 
sought  to  be  introduced  to  prove  the  part- 
nership he  had  left  the  country  and  gone 
to  Europe  for  a  visit.  Before  he  returned, 
the  bill  of  goods  for  which  suit  was  brought 
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had  been  sold  to  the  alleged  partnership. 
On  the  duty  of  the  defendant  to  use  ordi- 
nary diligence  and  care  to  ascertain  whether 
he  was  held  out  as  a  partner,  the  court 
states  that  perhaps  if  he  had  remained  all 
the  year  in  the  town  in  which  the  partner- 
ship was  doing  business,  and  had  mingled 
with  the  people  of  that  vicinity,  and  espe- 
cially with  the  clerks  of  the  "partnership, 
and  had  foHoAved  the  party  who  contracted 
the  debt,"  and  kept  close  upon  his  tracks, 
he  might  have  known  that  he  was  held  out 
ae  a  partner*  But  we  hardly  think  the  law 
required  him  to  do  that.  We  know  of  no 
law  that  requires  a  man  to  anticipate  or 
suspect  that  he  is  to  be  held  out  as  some- 
body's partner,  and  to  be  on  the  lookout 
for  such  reports,  so  that  he  may  be  swift  to 
contradict  them  when  he  finds  them  afloat." 

win  Downie  v.  Savage  (1913)  72  Wash. 
164,  129  Pac.  1096,  a  judgment  of  the  trial 
court  refusing  to  impose  a  partnership  lia- 
bility on  the  strength  of  a  holding  out  was 
sustained  where  the  evidence  showed  that 
the  party  sought  to  be  held  liable  in  no 
instance  held  himself  out  as  a  partner  or 
gave  his  assent,  express  or  implied,  to  such 
holding  out,  or  knew  that  such  was  the 
reputation  The  party  sought  to  be  held 
liable  was  a  brother  of  one  who  was  con- 
ducting a  business  under  the  name  of  '* Sav- 
age Brothers."  The  fact  that  this  was 
known  to  tlie  brother  sought  to  be  held  lia- 
ble was  held  not  to  be  an  implied  or  ex- 
press holding  out. 

MKuard  v.  Hill  (1893)  102  Ala.  570,  15 
So.  345. 

In  Munton  v.  Rutherford  (1899)  121  Mich. 
418,  80  N.  W,  112,  an  action  against  two 
persons  as  partners,  one  of  whom  denied  the 
partnership,  it  is  held  that  no  estoppel  to 
deny  the  partnership  arises  from  the  fact 
that  a  newspaper  article  was  published, 
stating  that  the  party  sought  to  be  held 
was  a  partner,  and  such  party  was  informed 
of  this  article,  and  thereupon  asked  the 
other  to  contradict  it.  The  court  states  that 
if  the  party  sought  to  be  held  had  been 
shown  the  article,  had  assented  to  it,  and 
credit  had  been  given  her  on  the  strength 
of  such  assent,  the  rule  of  estoppel  would 
have  applied;  but,  there  being  no  evidence 
that  she  authorized  or  assented  to  it,  there 
is  no  room  for  the  application  of  the  rule. 
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be  construed  as  admission  whieh  would 
operate  as  an  estoppel. 

Some  courts  have  expressed  an  opin- 
ion that  reputation  may  be  shown  to 
charge  the  person  so  reputed  to  be  a 
partner  with  probable  knowledge  of  it,  in 
order  to  show  that,  by  culpable  silence  or 
express  agreement,  he  permitted  himself 
to  be  held  out  to  the  public  as  a  part- 
ner.^'' Upon  the  question  of  implied  or 
presumj)tive  notice  to  the  party  thus 
sought  to  be  held  liable,  the  location  of 
the  partnership  with  reference  to  that 
of  the  party  sought  to  be  held  liable  has 
been  considered.**  Thus  it  has  been 
stated  that  '^a  general  understanding 
in  Montana  would  appear  to  be  a  some- 
what dangerous  basis  upon  which  alone 
to  impute  to  Mr.  Wallace,  who  resided  in 
Connecticut,  either  actual  or  construc- 
tive knowledge  thereof."*® 

Where  the  party  sought  to  be  held  as 
a  member  of  the  partnership  had  knowl- 
edge of  the  reputation,  it  has  been  held 
that  the  reputation  is  competent  for  the 
purpose  of  showing  that  a  party  living 
in  the  same  community  and  dealing  with 
the  partnership  also  had  knowledge 
thereof.*® 

Where  it  is  admitted  that  the  party 
sought  to  be  held  liable  was  once  a  mem- 
ber of  the  partnership,  but  the  claim  is 
that  he  had  withdrawn  therefrom,  evi- 
dence of  reputation  that  he  continued  to 
be  and  remain  a  member  has  been  admis- 
sible ;  *^  at  least,  over  the  objection  that 


the  testimony  was  immaterial.'*  In  one 
such  case**  the  court  states:  "When 
the  fact  of  a  partnership  has  been  es- 
tablished by  competent  evidence,  and  the 
fact  of  its  existence  has  become  known 
to  the  public  where  the  business  is  car- 
ried on  during  the  existence  of  such 
partnership,  and  no  notice  of  a  dissolu- 
tion of  the  partnership  has  been  given, 
we  are  of  the  opinion  that  it  is  compe- 
tent to  show  that  it  was  generally  re- 
puted that  such  partnership  continued, 
for  the  purpose  of  charging  the  retiring 
partner  with  the  payment  of  debts  con- 
tracted in  the  name  and  upon  th&  credit 
of  suohlirm  after  a  dissolution  in  fact. 
In  sueh  case,  the  retiring  partner  not 
having  done  anything  to  notify  the  pub- 
lic that  he  has  retired  from  the  partner- 
ship, it  may  be  presumed  that  he  had 
knowledge  of  spch  general  reputation; 
and  if  he  permits  such  reputation  to  pre- 
vail, and  does  nothing  to  correct  the  pub- 
lic opinion,  he  is  in  law  bound  to  re- 
spond to  those  who  have  acted  upon  such 
reputation  and  given  credit  to  the  firm 
as  continuing  firm  upon  the  faith  there- 
of. ..  .  If  he  knows  of  such  general 
reputation,  and  does  nothing  to  counter- 
act the  effect  thereof,  he  must  be  con- 
sidered the  law  as  still  holding  himself 
out  as  a  partner  in  the  business,  notwith- 
standing he  has  by  a  private  arrange- 
ment retired  from  the  same. 
But  we  are  not  disposed  to  hold  that  a 
retiring   partner   remains    liable    to    all 


«7  Tanner  &  D.  Engine  Co.  v.  Hall  (1888) 
86  Ala.  305,  6  So.  584,  stating  that  it  is 
"perhaps"  competent  to  show  that  a  busi- 
ness was  openly  carried  on  in  a  name  con- 
sisting of  that  of  the  person  sought  to  be 
charged  and  another,  as  partners.  The  lia- 
bility was  denied  for  the  reason  that  plain- 
tiff had  not  shown  that  the  debt  sued  upon 
was  contracted  on  the  faith  of  the  reputa- 
tion and  related  to  the  alleged  partnership 
business. 

MGuin  v.  Grasseli  Chemical  Co.  (1916) 
107  Ala.  117,  72  So.  413,  holding  admissible 
evidence  that  the  party  sought  to  be  held 
liable  and  another  were  looked  upon  and 
generally  regarded  as  partners  in  the  neigh- 
borhood subsequent  to  a  claimed  dissolu- 
tion. In  this  case  the  party  sought  to  be 
held  liable  as  a  partner  admitted  the  previ- 
ous existence  of  the  partnership,  and  the 
fact  that  there  was  a  general  rumor  in  the 
neighborhood  where  he  resided  that  it  con- 
tinued to  exist  was  held  a  circumstance  to 
show  that  he  knew  of  the  same,  and  held 
or  permitted  himself  to  be  held  out  as  a 
partner,  and  took  no  steps  to  counteract  or 
repudiate  the  general  report. 

Butte  Hardware  Co.  v.  Wallace  (1890)  59 
Conn.  336,  22  Atl.  330. 

Wlbid.      (Excluding   such   evidence). 
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80  Ex  parte  Wilson  (1909)  84  S.  C.  444,  66 
S.  E.  676. 

81  Benjamin  v.  Covert  (1879)  47  Wis.  375, 
22  N.  W.  625. 

A  similar  decision  appears  in  Coggswell  v. 
Davis  (1886)  65  Wis.  101,  26  K  W.  557,  in 
the  case  of  a  creditor  who  had  done  business 
with  the  partnership  before  the  retirement, 
the  court  stating  that  it  is  competent  with- 
in all  the  rules  to  show  that  the  reputation 
of  partnership  continued  after  an  alle«;ed 
dissolution  of  such  admitted  partnership,  for 
tlie  purpose  of  charging  the  partner  who 
claims  to  have  retired  from  the  business 
with  liability  for  the  business  done  after 
such  alleged  retirement,  with  persons  who 
had  dealings  with  the  firm  when  it  existed, 
and  when  no  actual  notice  had  been  given 
of  the  dissolution. 

88Culligan  v.  Alpern  (1910)  100  Mich. 
241,  125  X.  W.  20.  This  decision,  however, 
is  based  largely  upon  the  fact  that  the 
plaintiff  in  the  action  had  heard  of  the  for- 
mation of  the  partnership  and  of  its  engag- 
ing in  business,  and  had  no  notice  of  any 
change  therein.  The  reputation  that  the  de- 
fendant continued  as  a  member  of  the  part- 
nership is  accepted  more  as  showing  the 
secret  character  of  the  dissolution. 

88  Benjamin  v.  Covert  (Wis.)  supra. 
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persons  thereafter  dealing  with  the  con- 
tinuing partner,  though  no  notice  of  dis- 
solution has  been  given;  but  are  in- 
clined to  hold  that  he  only  remains  liable 
to  those  who  had  previous  dealings  with 
the  firm,  and  those  who  knew  of  the  exist- 
ence of  the  firm  previously,  and  made 
their  sales  or  eontracts  with  and  upon  the 
credit  of  mich  firm.  ...  As  the  evi- 
dence in  this  case  shows  that  the  plaintiff 
had  no  former  dealings  with  the  firm, 
and  did  not  know  of  its  existence  until 
immediately  before  the  sale  was  made, 
he  could  not  recover  in  this  action  unless 
he  showed  that,  previous  to  making  the 
sale,  he  had  knowledge  that  such  firm 
was  reputed  to  exist,  and  that  his  sale  was 
made  on  the  faith  that  it  continued  to 
exist  at  the  time  of  the  sale.  ...  If 
the  plaintiff  had,  in  addition  to  the  fact 
of  the  previous  existence  of  the  firm, 
shown  that  the  general  reputation  in 
Clinton,  at  the  time  of  the  sale,  was  that 
the  partnership  continued  between  the 
coverts,  that  he  made  inquiries  and  was 


informed  that  such  reputation  prevailed 
there,  and  that  he  sold  the  coal  upon  the 
strength  of  such  information,  we  are  in- 
clined to  think  he  would  have  been  enti- 
tled to  recover,  notwithstanding  the  dis-> 
solution  of  the  partnership,  unless 
respondent  showed  that  he  had  given  a 
public  notice  of  such  dissolution,  or  that 
the  plaintiff  had  knowledge  from  some 
other  source  that  sueh  partnership  had 
been  dissolved,  or  that  he  had  no  knowl- 
edge of  the  fact  of  such  general  reputa- 
tion. ...  As  the  appellant  offered  to 
show  this  reputation,  and  also  prove  that 
upon  inquiry  this  reputation  was  brought 
to  his  knowledge,  and  that  he  acted  upon 
the  fact  of  such  reputation  in  making 
the  sale  of  the  coal,  we  are  of  the  opin- 
ion that  the  evidence  should  have  been 
received,  and  that  it  was  error  to  reject 
the  same."  It  is  to  be  observed  in  this 
connection  that  the  note  is  not  concerned 
with  the  question  as  to  the  duty  of  a 
retiring  partner  to  give  notice  of  the 
dissolution.  W.  A.  E. 


NEW   J£RSET   COURT   OF  ERRORS    sequently,  plaintiff  was  not  entitled  to  re- 
cover for  those  damages  under  the  policy. 
For  other  cases,  see  Insurance^  IX,  in  Dig. 
1-52  N.  S. 
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FANNIE  B.  DOWNS,  Respt., 

V. 

NEW  JERSEY  FIDELITY  &  PLATE 
0LAS8  INSURANCE  COMPANY  OF 
NEWARK,   NEW  JERSEY,  Appt 

(—  N.  J.  — ,  103  Atl.  206.) 

InBomnce  —  burglary  —Injury  to  ex- 
posed property. 

The  plaintifT  was  insured  by  defendant 
against  direct  loss  by  burglary,  theft,  or 
ISLTcenj  of  property  described  in  a  schedule 
annexed  to  a  certain  policy  and  insured 
thereunder.  A  breaking  and  entering  oc- 
curred while  the  plaintin^s  house  was  closed 
in  the  summer  time,  and  certain  goods  were 
taken  from  their  depositories  and  out  of 
the  packages  containing  them,  and  dis- 
tributed throughout  the  room  where  they 
were  contained ;  and  various  garments,  thus 
exposed,  were  eaten  by  moths  and  damaged. 
Held,  that  this  damage  was  not  directly, 
but  only  indirectly  and  consequentially,  due 
to  burglary,  theft,  or  larceny,  and  that,  con- 

Headnote  by  Walkeb,  Ch. 

^^'^■^  -        —        ■■■■■■■       I  ^M1^^     ■■■■  ■■»■■»       m    ma    »   *        ■  ■  M  ■■     ■        ■     ^        ^>^i— i^il^K— 11^— 

Note. —  The  subject  of  burglary  and 
theft  insurance  is  treated  in  the  annota- 
tion following  Blank  v.  National  Surety  Co. 
L.RA.1918B,  565;  and  see  later  case,  Reed 
V.  American  Bonding  Co.  L.R.A.1918C,  63. 


(Parker,    Bergen,    Kalisch,    Black,    White, 
and  Williams,  JJ.,  dissent.) 

(March  4,  1918.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Supreme  Court  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of 
burglary  insurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  G.  Pilch  for  appellant. 

Messrs.  McCarter  A  English  and  Wal- 
ter L.  Bunnell,  for  respondent: 

There  was  no  error  in  the  charge  or  ruling 
of  the  trial  judge,  and  the  verdict  should 
be  a£Srmed. 

John  Sommer  Faucet  Co.  ▼.  Commercial 
Casualty  Ins.  Co.  89  N.  J.  L.  693,  99  Atl. 
342;  Harris  v.  American  Casualty  Co.  83 
N.  J.  L.  641,  44  L.R.A.(N.S.)  70,  85  Atl.  1»4, 
Ann.  Cas.  1914B,  846;  Coghlan  v.  Supreme 
Conclave,  I.  O.  H.  86  K.  J.  L.  41,  91  Atl. 
132;  Rickerson  v.  Hartford  P.  Ins.  Co.  149 
N.  Y.  307,  43  N.  E.  856;  Ross  v.  Liverpool 
ft  L.  &  G.  Ins.  Co.  83  N.  J.  L.  340,  84  Atl. 
1050;  Heuer  v.  Northwestern  Nat.  Ins.  Co. 
144  111.  393,  19  L.R.A.  694,  33  N.  E.  411; 
Tilton  ▼.  Hamilton  F.  Ina.  Co.  14  How.  Pr. 
363. 
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Walker,    Gh.,   delivered  the   opinion   o£ 

the  court: 

This  WAS  an  action  upon  a  policy  of  burgla- 
ry insurance,  which  by  its  terms,  insured 
the  plaintiff  for  direct  loss  by  burglary » 
theft,  or  larceny,  of  any  of  the  property  of 
the  assured,  described  in  a  certain  schedule, 
and  stated  therein  to  be  insured  thereunder. 
The  articles  described  in  the  schedule,  among 
others,  were  wearing  apparel,  furs,  rugs, 
tapestries,  etc.  A  breaking  and  entering 
occurred  during  the  summer  of  1915.  The 
plaintiff's  house  was  closed  during  the  latter 
part  of  June,  and  the  crime  was  discovered 
on  August  31st  of  that  year.  It  had  evi- 
dently occurred  some  weeks  before  discovery. 
In  addition  to  taking  various  articles  of 
value,  the  thieves  opened  certain  bureau 
drawers  in  the  house,  in  which  had  been  put 
away,  wrapped  in  newspaper  and  camphor, 
various  articles  of  clothing  made  of  woolens, 
such  as  skirts,  furs,  coats,  and  other  gar- 
ments. The  contents  of  the  drawers  were 
distributed  throughout  the  room,  and  on 
the  beds.  As  a  result  of  this  action  by  the 
thieves  various  garments  mentioned  were 
eaten  by  moths  and  damaged.  The  plaintiff 
had  a  verdict,  and  from  the  judgment  en- 
tered thereon,  the  defendant  appealed. 

The  plaintiff,  in  addition  to  proving  loss 
of  stolen  articles,  also  offered  proof  that 
moths  damaged  certain  articles  of  clothing 
of  the  plaintiff.  The  defendant  objected  to 
estimony  as  to  the  damage  by  moths;  the 
ground  of  objection  being  that  the  policy 
only  covered  direct  loss,  and  that  that  by 
the  moths  was  not  direct.  The  trial  judge 
admitted  the  testimony,  and  an  exception 
wag  taken.  The  trial  court  also  refused  to 
charge  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  for  damage  done  by 
moths,  as  requested  by  the  defendant,  and 
exception  was  taken  to  such  refusal. 

The  plaintiff  respondent  relies  upon  the 
cases  of  John  Sommer  Faucet  Co.  v.  Com- 
mercial Casualty  Ins.  Co.  80  N.  J.  L.  693,  09 
Atl.  342,  and  Harris  v.  American  Casualty 
Co.  83  N.  J.  L.  641,  44  L.R.A.(N.S.)  70,  85 
Atl.  194,  Ann.  Cas.  I914B,  846,  decided  in 
this  court;  but  they  do  not  apply.  In  John 
Sommer  Faucet  Co.  v.  Commercial  Casualty 
Ins.  Co.,  the  suit  was  upon  a  policy  insuring 
against  accidents  growing  out  of  usual  and 
necessary  repairs  and  alterations,  and  the 
question  was  whether  recovery  could  be  had 
for  injury  received  in  connection  with  the  re- 
construction of  a  platform,  and  that,  in  turn, 
depended  upon  whether  the  reconstruction 
was  a  usual  repair  or  alteration.  There  was 
evidence  from  which  it  could  be  inferred  that 
what  was  done  was  something  more  than 
was  usual  or  necessary,  and  went  beyond. 
The  supreme  court  held  that  whether  or  not 
something  more  than  was  usual  or  necessary 
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was  done  depended  upon  extrinsic  facts,  as 
to  which  there  was  a  dispute,  which  raised 
a  question  for  the  jury  to  determine.  There 
the  question  was  whether  the  work  done 
came  within  the  terms  of  the  contract  or 
policy.  Here  the  question  is  not  whether 
moths  destroyed  the  articles  of  apparel,  but 
whether  the  contract  of  insurance,  by  its 
terms,  extended  to  that  sort  of  loss.  By  the 
excerpta  from  the  opinion  in  Harris  v. 
American  Casualty  Co.  in  the  brief  for  re- 
spondent, it  appears  that  that  case  is  used 
to  illustrate  the  doctrine  that  words  con- 
tained in  a  policy  of  insurance  should  be 
construed  most  strongly  against  the  insurer, 
where  the  policy  is  so  framed  as  to  leave 
room  for  two  constructions.  But  in  the  case 
at  bar  there  is  no  ambiguity  in  the  pertinent 
language  of  the  policy.  The  contract  under 
consideration  insured  the  plaintiff  "for 
direct  loss  by  burglary,  theft,  or  larceny." 
As  to  whether  the  indirect  loss  occasioned 
by  moths  ruining  certain  articles  disturbed 
by  the  thieves,  but  not  carried  away  by 
them,  and  therefore  not  stolen,  is  within 
the  terms  of  the  policy,  is  a  question  of  con- 
struction, and  therefore  one  of  law  for  the 
court. 

The  construction  and  effect  of  a  written 
instrument  is  a  matter  of  law  to  be  deter- 
mined by  the  court,  and  not  by  the  jury; 
but  when  such  construction  depends  upon 
extrinsic  facts,  as  to  which  there  is  a  dis- 
pute, a  jury  question  is  presented.  John 
Sommer  Faucet  Co.  v.  Commercial  Casualty 
Ins.  Co.  89  N.  J.  L.  693,  at  page  695,  99  Atl. 
342,  supra.  See  also  Hope  v.  The  Maccabees, 
—  N.  J.  — ,  L.R.A.  — ,  — ,  102  Atl.  689,  691. 

It  is  to  be  remembered  that  the  insurance 
was  for  direct  loss  by  burglary,  theft,  or 
larceny.  Burglary  is  the  breaking  and 
entering  into  a  mansion  house  in  the  night- 
time >yith  intent  to  commit  a  felony.  4  BI. 
Com.  224;  State  v.  Wilson,  1  N.  J.  L.  43J), 
440,  1  Am.  Dec.  216.  While  the  breaking 
open  of  a  house  wherein  no  man  resides,  and 
which  for  the  time  being  is  not  a  mansion 
house,  is  not  attended  with  the  circumstan- 
ces of  midnight  terror,  nevertheless  the  house 
wherein  a  man  sometimes  resides,  and  which 
the  owner  has  only  left  for  a  short  season 
animo  revertendi,  is  the  object  of  burglary, 
though  no  one  be  in  it  at  the  time  of  the  act 
committed.  4  Bl.  Com.  225.  Theft  is  de- 
fined to  be  a  popular  term  for  larceny.  2 
Bouvier's  Law  Diet  Rawle's  Rev.  p.  1115. 
Larceny  is  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another.  4 
Bl.  Com.  220.  And  this  animo  furandi,  thor 
is,  with  intent  to  steal.  Id.  232.  See  also 
Gardner  v.  State,  55  N.  J.  L.  26,  26  Atl.  30. 

Although  §  131  of  the  Crimes  Act  (Comp. 
Stat.  p.  1787)  denounces  as  a  high  mis- 
demeanor  the   crime   of-  wilfully   and   ma- 
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Ikiouflly  breaking  into  and  entering  anj^ 
chureli,  meeting  house,  dwelling  house,  8ho|>, 
etc.,  by  night,  with  intent  to  rob,  steal,  kill 
etc.,  that  does  not  do  away  with  the  distinc- 
tive offense  of  burglary  at  common  law,  al- 
though it  includes  it.  Conners  v.  State,  45 
y.  J.  L.  340,  346. 

Now,  if  the  breaking  and  entering  in  this 
case  amounted  to  a  burglary,  the  distribut- 
ing  of  the  disturbed  articles  into  places 
where  moths  could  fasten  upon  them  was 
not,  in  and  of  itself,  a  felony  at  common 
law,  nor  a  misdemeanor  under  our  statute. 
If  the  entry  of  the  thieves  was  made  in  the 
nighttime,  and  if  was  not  burglary  because 
the  dwelling  was  unoccupied,  or  if  the  entry 
was  made  in  the  daytime,  when  it  would  not 
he  burglary,  etill  the  scattering  of  the  goods 
which  were  not  asported  was  neither  larceny 
nor  theft,  which,  as  we  have  seen,  are  prac- 
tically convertible  terms.  In  no  event  was 
the  displacing  and  disposal  on  the  premises 
of  certain  goods  which  were  not  stolen  di- 
rect loss  by  burglary,  theft,  or  larceny,  so 
far  aa  damage  by  moths  is  concerned,  al- 
though such  damage  may  be  directly  trace* 
able  to  the  exposing  of  the  goods  to  attack 
by  moths,  which  before,  by  reason  <^  iho 
packages  containing  them  and  the  reposi- 
tories in  which  they  were  placed,  were 
immune  from  those  insects.  If  it  may  be 
said  that  the  damage  was  due  at  all  to 
burglary,  theft,  or  larceny,  it  was  certainly 
indirect  and  consequential,  but  not  direct. 
And  this  because  a  new  and  independent 
cause  intervened  between  the  peril  insured 
against  and  the  damage. 

The  supreme  court  decided  in  Boss  v. 
Liverpool  &  L.  &  G.  Ins.  Co.  83  N.  J.  L.  340, 
S4  Atl.  1050,  that  under  a  policy  of  fire  in- 
surance which  provided  that  the  insurer 
should  not  be  liable  for  loss  caused  by  an 
explosion  unless  fire  ensued,  and  then  only 
for  the  damage  by  fire,  the  insurer  could 
not  be  held  for  loss  by  explosion,  even 
though  due  to  the  ignition  of  a  match.  In 
other  wordis,  that  where  a  policy  insured 
against  loss  by  fire  resulting  from  an  ex- 
plosion, there  was  no  liability  for  damages 
resulting  from  the  explosion,  though  caused 
by  fire.  The  court,  in  its  opinion,  speaking 
by  Mr.  Justice  Swayze  (83  N.  J.  L  343), 
said  that  the  policy  is  one  insuring  against 
Ion  or  damage  by  fire,  and  that  the  con- 
struction contended  for  would  convert  it  into 
a  policy  against  loss  by  explosion;  that  the 
fire  did  no  damage  except  by  reason  of  the 
explosion,  and  that  a  loss  of  that  kind  is 
one  by  explosion,  and  not  by  fire,  upon  the 
principle  that  it  is  the  proximate,  and  not 
the  remote,  cause  that  is  looked  at. 

Because,  by  the  admission  of  evidence  and 
the  charge  of  the  trial  judge,  the  plaintiff  in 
the  case  at  bar  was  permitted  to  recover  for 


damages  done  by  moths,  which  damage  may 
have  entered  into  the  verdict  of  the  jury,  the 
judgment  under  review  must  be  reversed,  to 
the  end  that  a  venire  de  novo  may  issue. 

Parker,  Bergen,  Kalisch,  Black,  and 
WiUlama,  JJ.,  dissent. 

White,  J.,  dissenting: 

In  Davenport  v.  McCIellan,  S8  N.  J.  L. 
653,  96  Atl.  921,  and  in  Vallency  v.  Rigillo, 
—  N.  J.  — ,  102  Atl.  348,  we  held  that  the 
action  of  an  irresponsible  child,  five  yeari» 
old,  did  not  constitute  an  intervening  proxi- 
mate cause.  I  am  unable  to  give  to  the 
natural  and  universally  expected  action  of 
the  moths  in  the  present  case,  where  furs 
were  exposed  to  their  ravages  in  summer 
time,  any  higher  classification. 

If  a  burglar  broke  into  my  dwelUng  house 
to  steal  a  valuable  painting  hanging  on  the 
wall,  and  in  order  to  get  something  to  stand 
on  BO  he  could  reach  it  pushed  over  to  it  a 
cabinet  from  another  part  of  the  room, 
without,  however,  first  removing  a  hand- 
some Sevres  vase  which  stood  upon  the 
cabinet,  and  which  in  consequence,  by  virtue 
of  the  law  of  gravity,  fell  to  the  floor  and 
was  broken,  I  do  not  think  anyone  would 
regard  very  seriously  a  claim  that  the  de- 
struction of  the  vase  was  not  the  direct 
result  of  the  burgUry,  on  the  ground  that 
the  law  of  gravity  was  an  intervening  proxi- 
mate  cause. 

It  is  because  I  find  it  impossible  to  give 
to  the  one  law  of  nature  a  higher  potency  in 
this  respect  than  to  the  other  that  I  vote  to 
affirm  the  judgment  of  the  circuit  court. 


NEBRASKA  SUPREME  COURT. 

FRANK  POOS 

V. 

FRED  KRUG  BREWING  COMPANY, 

Appt. 

(101  Neb.  491,  163  N.  W.  840.) 

Maater  and  servant  —  duty  as  to  tools. 

1.  It  is  the  duty  of  the  employer  to  fur- 
nish his  employee  with  a  reasonably  safe 
place  in  which  to  work  and  reasonably  safe 
tools,  instrumentalities,  and  appliances  to 
work  with.  If  the  employer  fails  to  do  this 
and  the  employee  is  injured  by  reason  of 

Headnotes  by  Ssoowick,  J. 


Note. —The  syllabi  by  the  court  in  the 
foregoing  case  state  very  clearly  and  felicit- 
ously the  principles  by  which  the  common- 
law  master's  liability  is  to  be  determined 
in  cases  like  the  one  at  bar,  within  the  dis- 
puted territory  between  the  rule  as  to  the 
master's  duty  to  furnish  the  servant  a  safe 
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such  failure,  the  employer  is  liable,  unlesB 
the  employee  is  himself  negligent,  or  knows 
the  danger  and  voluntarily  aesumeB  the  risk. 
For  other  cases,  see  Mooter  and  Servant,  II, 
a,  4,  a,  in  Dig.  1-52  N.  8. 

Same  —  duty  to  make  safe. 

2.  If  the  place  to  work,  or  the  tools  or 
instrumentalities  with  which  the  work  is 
to  be  accomplished,  are  unsafe,  it  is  the 
duty  of  the  employer  to  make  them  reason- 
ably safe,  and  this  is  a  continuing  duty  that 
he  cannot  avoid.  He  does  not  perform  this 
duty  by  instructing  some  person  or  em- 
ployee to  make  the  place  or  the  instrumen- 
tality safe.  It  is  a  duty  so  incumbent  upon 
the  employer  that  he  cannot  delegate  it  to 
someone  else  and  so  evade  responsibility. 
For  other  cases,  see  Master  and  Servant,  II, 

e,  2,  in  Dig.  1-52  N.  8. 
Same  —  negligence  of  fellow  servant. 

3.  The  liability  of  the  employer  is  deter- 
mined by  the  nature  of  the  act  in  question ; 
and  if  **the  nature  of  the  act  in  question" 


APPEAL  by  defendant  from  a  judg- 
ment of  the  District  Court  for  Dougbts 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's   negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nolan  A  Woodland*  for  ap- 
pellant : 

A  master  who  has  furnished  a  reason- 
ably safe  place  to  work  in,  and  reasonably 
safe  appliances  to  work  with,  cannot  be 
held  liable  to  a  servant  whose  eoservant 
has,  by  his  negligence,  rendered  that  place 
or  those  appliances  unsafe  without  the 
master's  fault  or  knowledge. 

4  Labatt,  Mast.  &  S.  p.  4540;  Galloway  ▼. 
J.  W.  Turner  Tmprov.  Co.  148  Iowa,  9Z, 
126  N.  W.  1033;  Petaja  v.  Aurora  Iron 
Min.  Co.  106  Mich  463,  32  L.R.A.  435,  5» 
Am.  St.  Rep.  505,  64  N.  W.  336,  66  N.  W. 


establishes  that  the  accident  was  caused  by    951 ;  Miller  v.  Centralia  Pulp  &  Water  Pow- 


the  negligence  of  a  fellow  servant,  and  not 
by  any  defect  in  the  place  to  work  or  in 
the  tools  or  instrumentalities  to  be  used, 
the  employer  is  not  liable. 
For  other  cases,  see  Master  wnd  Servant,  II, 
e,  1,  in  Dig.  1-52  N.  8. 

Same  —  extent  of  duty. 

4.  The  employer  performs  his  duty  if  he 
furnishes  places  and  appliances  that  are 
safe  when  they  are  used  in  the  usual  and 
proper  way.  If  such  places  and  appliances 
are  unsafe  when  safely  and  properly  used, 
it  is  the  employer's  duty  to  see  that  they 
are  made  reasonably  safe  for  usual  and 
proper  use.  This  is  the  duty  that  he  can- 
not delegate  so  as  to  relieve  himself  from 
responsibility  if  it  is  not  performed. 
For  other  cases,  see  Master  an/id  Servant,  II. 

e,  2,  in  Dig.  1-52  ^^  8. 
Same  —  misuse  of  tools. 

5.  If  the  place  to  work,  and  the  tools  and 
instrumentalities  with  which  to  work,  are 
reasonably  safe,  the  employer  is  not  liable 
for  a  misuse  of  such  tools  and  instrumen- 
talities by  a  fellow  employee  who  is  em- 
ployed with  reasonable  care  as  to  his  fit- 
ness and  carefulness. 
For  other  cases,  see  Master  and  Servant,  II, 

e,  6,  a,  in  Dig.  1-^2  N.  8. 
Same  —  inability  to  foresee. 

6.  The  employer  is  not  liable  for  any- 
thing that  he  could  not  avoid  by  the  exer- 
cise of  foresight  and  care.  He  could  not 
anticipate  and  avoid  the  negligence  of  a 
competent  employee. 
For  other  cases,  see  Master  wnd  Servant,  II. 

e,  i,  in  Dig.  1-52  N.  8,  y 

(Rose,  J.,  dissents.) 
(July  10,  1917.) 


place  of  work,  and  the  rule  which  relieves 
the  master  from  liability  for  the  negligence 
of  a  fellow  servant.  These  principles  arc 
discussed  and  exemplified  with  reference  to 
many  different  situations  and  conditions  of 
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er  Co.  134  Wis.  316,  13  L.R^.{NJS.>  742, 
113  N.  W.  964;   Henmutn  v.  Port  Blakely 
Mill  Co.  71  Fed.  853;  Ocean  S.  S.  Co.  v.  Che- 
ney, 86  Ga.  278,  12  8.  E.  351;  Baird  v.  Reil- 
ly,'  35  C.  C.  A.  78,  63  U.  S.  App.  157.  92 
Fed.  884;  Deye  v.  Lodge  &  S.  Mach.  Tool 
Co.  70  C.  C.  A.  64,  137  Fed.  480;   Hodges 
V.    Standard   Wheel   Co.    152   Ind.    680,   52  . 
N.  E.  391,  54  N.  E.  383;  3  Labatt,  Mast,  k 
S.  p.  2391 ;  Fowler  v.  Chicago  ft  N.  W.  R. 
Co.  61  Wis.   159,  21   N.  W.  40;  Hogan  t. 
Smith,  125  N.  Y.  774,  26  N.  E.  742;  Dana 
V.  Crown  Point  Iron  Co.  67  Hun,  586,  51 
N.  Y.  S.  R.  238,  22  N.  Y.  Supp.  455 ;  Port- 
land  Gold  Min.  Co.  v.  Duke,  90  C.  C.   \, 
166,  164  Fed.  180 ;  Cooper  v.  Milwaukee  & 
P.  du  Ch.  R.  Co.  23  Wis.  668;  Miller  v.  Am- 
erican  Bridge  Co.  216  Pa.  559,  65  AtL  1109. 
Where  a  servant  was  injured  by  the  fall 
of  a  ladder  on  which  he  was  working,  due 
to  the  failure  of  another  to  properly  hold 
such   ladder   in   place,  as  he  was  directed 
to  do  by  the  master,  the  injury  was  the 
result   of   negligence   of   a   fellow   servant, 
for  which  the  master  is  not  liable. 

McCants  v.  Tremont  Lumber  Co.  128  La. 
487,  54  So.  967 ;  Korber  v.  J.  Gttman  Litho- 
graphing Co.  49  Misc.  462,  97  N.  Y.  Supp. 
3044;  Shugrue  v.  Providence  Teleph.  Co. 
36  R.  I.  33,  88  Atl.  616;  Hoffman  v.  Holt, 
186  Mass.  572,  72  N.  E.  87. 

Messrs.  Arthur  F.  Mullen,  James  E. 
Rait,  and  George  B.  ThunMnel,  for  ap- 
pellee : 

Pietzel's  failure  to  hold  the  ladder  for 
plaintiff  was  a  breach  of  defendant's  duty 

fact  in  notes  referred  to  in  the  L.R.A.  In- 
dexes, under  the  title,  "Master  and  Serv- 
ant," subtitles,  "Safety  as  to  place,  appli- 
ances,  and  tools,"   and  "Fellow  servants, 
and  the  various  subdivisions  thereof. 
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to  furnish    him    a    reasonably    safe    place 
to  work,  for  which  defendant  is  liable. 

Beileville  Stone  Co.  v.  Mooney,  61  N.  J. 
L.  253,  3d  L.R.A.  834,  39  Atl.  764,  19 
Mor.  Min.  Rep.  264;  Baird  v.  Reilly,  35 
C.  C.  A.  78,  63  U.  S.  App.  157,  92  Fed.  864 ; 
Ihe  Pioneer,  78  Fed.  600;  Pantzar  v.  Tilly 
Foflter  Iron  Min.  Co.  99  N.  Y.  368,  2  N. 
£.  24,  16  Am.  Neg.  Cas.  832;  Hendrickaon 
T.  United  States  Gypsum  Co.  133  Iowa,  89, 
9  L.R.A.(N.S.)  555,  110  N.  W.  322,  12 
Ann.  Caa.  246;  Van  Dusen  v.  Letellier,  78 
Mich.  492,  44  N.  W.  672;  Louisville  k  N. 
R.  Co.  V.  Lowe,  118  Ky.  260,  66  L.R.A. 
122,  80  S.  W.  768;  Wheeler  v.  Wason  Mfg. 
Co.  136  Mass.  294;  Gerrish  v.  New  Haven 
Ice  Co.  63  Conn.  0,  27  Atl.  235,  13  Am.  Neg. 
Cas.  700;  Comrade  v.  Atlas  Lumber  & 
Shingle  Co.  44  Wash.  470,  87  Pac.  617; 
Hjelm  V.  Western  Granite  Contracting  Co. 
94  Minn  169,  102  N.  W.  384;  Koerner  v. 
St.  Uuis  Car  Co.  200  Mo.  141,  17  L.R.A. 
(N.S.)  292,  107  8.  W.  481;  Chicago,  B. 
&  Q.  R.  Co.  V.  Kellogg,  54  Neb.  127,  74 
N.  W.  454;  Dayharsh  v.  Hannibal  k  St. 
J.  R.  Co.  103  Mo.  670,  23  Am.  St.  Rep. 
900,  15  S.  W.  554;  Benzing  v.  Steinway  & 
Sons,  101  N.  Y.  660,  5  N.  E.  449;  Fuller 
V.  Jewett,  80  N.  Y.  52,  36  Am.  Rep.  576; 
ReiU  V.  Hans  Rees'  Sons  Co.  156  N.  C. 
230,  71  S.  E.  315;  Hartshorn  v.  J.  C. 
Mardis  Co.  165  Iowa,  454,  146  N.  W. 
70;  26  Cyc.  1115;  Cadden  v.  American 
Steel  Barge  Co,  88  Wis.  400,  60  N.  W. 
BOO;  Chicago  k  A.  R.  Co.  y.  Scanlan,  170 
111.  106,  48  N.  E.  826;  Chicago  &  A.  R.  Co. 
V.  Maroney,  170  111,  520,  62  Am.  St.  Rep. 
396,  48  X.  £.  953 ;  Mitchell  v.  Omaha  Pack- 
ing Co.  92  Neb.  496,  138  N.  W.  739. 

Sedcrwick,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  injured  by  the  falling 
of  a  ladder  on  which  he  was  standing 
while  engaged  in  his  duties  as  an  employee 
of  the  defendant  company.  He  brought  this 
action  in  the  district  court  for  Douglas 
county  to  recover  damages  for  the  injury 
he  sustained  in  the  fall.  The  jury  returned 
a  verdict  in  his  favor  for  $3,600.  The 
trial  court  required  a  remittitur  and  en- 
tered judgment  for  $2,500,  and  the  defend- 
ant has  appealed. 

There  is  but  very  little,  if  any,  contro- 
vert in  regard  to  the  facts.  The  plain- 
tiff has  filed  three  briefs  in  the  case,  and 
from  them  we  learn  the  following:  He 
was  required  to  "perform  certain  work 
connected  with  alterations  to  the  refrig- 
erating plant.  These  alterations,  as  far 
as  need  be  noted  here,  consisted  of  lifting 
a  trap  weighing  several  hundred  pounds, 
to  its  place  a  few  feet  below  a  celling  24 
feet   high.    This   was   done    by   block    and 


tackle,  the  chains  of  which  came  only 
within  10  feet  from  the  ground.  Ladders 
were  provided  for  appellee  and  others  doing 
this  work  to  stand  upon  when  lifting  the 
trap  by  the  Jl>lock  and  tackle." 

One  Louis  Pietzel  was  called  to  hold 
the  ladder  for  the  plaintiff  while  be  was 
working  upon  it.  The  plaintiff  further  says : 
'The  ladder  was  12  or  16  feet  long,  with 
round  wooden  rungSy  and  waa  placed 
against  a  round  iron  post.  The  floor  was 
of  cement,  and  at  that  time  was  slippery 
because  of  oil  and  grease.  Appelleef's  work 
necessitated  his  standing  upon  a  rung 
about  10  feet  from  the  ground,  with  his 
back  to  the  post.  He  could  not  hold  onto 
the  post  while  working.  It  was  Pietzel's 
duty  to  hold  the  ladder  to  keep  it  from 
slipping  while  appellee  was  working,  and 
he  did  ao  until  appellee  was  injured. 
Appellee  had  ascended  the  ladder,  and  was 
turning  around  when  it  turned  and  threw 
him  to  the  ground,  the  ladder  falling  also. 
Pietzel  was  holding  the  ladder  when  appel- 
lee started  to  ascend,  but  released  his  hold 
of  it  before  appellee  reached  the  top.  .  .  . 
The  teutimony  of  appellee  clearly  estab- 
lishes the  fact  that  he  was  hurt  solely 
because  of  the  negligence  of  the  man  hold- 
ing the  ladder.  It  was  undisputed  that 
it  was  Pietzel's  sole  duty  to  hold  the  lad- 
der for  appellee,  and  that  the  ladder  could 
not  fall  if  held,  and  that  it  was  likely  to 
fall  if  not  held.  .  .  .  The  fact  that 
the  ladder  turned,  throwing  him  to  the 
ground,  speaks  for  itself,  for  as  appellee 
and  appellant's  witnesses  say,  it  oould  not 
slip  if  it  was  held.  ...  If  appellee's 
testimony  is  to  be  believed,  ...  it 
was  the  negligence  of  Pietzel  that  caused 
his  injuries." 

The  only  proposition  of  law  stated  by 
the  plaintiff  in  his  original  brief  is: 
"PietzePs  failure  to  hold  the  ladder  for  ap- 
pellee was  a  breach  of  appellant's  duty 
to  furnish  appellee  a  reasonably  safe  place 
to  work,  for  which  appellant  is  liable." 

The  brief  also  concedes  that  Pietzel  was 
a  fellow  servant:  "It  is  true  ttiat  Pietzel 
was,  as  far  as  rank  goes,  a  fellow  servant 
of  appellee's;  but  in  this  instance  he  was 
performing   the   duty   of   his   master." 

And  so  the  plaintiff  himself  presents 
this  as  a  case  where  the  negligence  of  a 
fellow  servant  causes  an  injury.  The 
plaintiff's  contention  is  that  the  employer 
did  not  furnish  him  a  safe  place  to  work. 
In  the  brief  it  is  stated  in  these  words: 
"Appellee's  place  was  not  safe  until  the 
ladder  was  held,  and  it  remained  safe  only 
so  long  as  it  continued  to  be  held.  Since 
the  law  imposees  the  duty  to  provide  a 
reasonably  safe  place  for  workmen,  that 
duty   certainly    continues    so   long   as   the 
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men  are  there  at  work, — so  long  as  that 
place  is  needed  for  their  work." 

It  is  the  duty  of  the  employer  to  fur- 
nish his  employee  with  a  reasonably  safe 
l)iaee  in  which  to  work  and  reasonably 
safe  tools,  instrumental ities,  and  appliances 
to  work  with.  If  the  employer  fails  to 
do  this  and  the  employee  is  injured  by 
reason  of  such  failure,  the  employer  is 
liable  unless  the  employee  is  himself  neg- 
ligent, or  knows  the  danger  and  voluntarily 
assumes  the  risk.  It  is  equally  well- 
settled  law  in  this  state  that  if  the  place  to 
work,  or  the  tools  or  instrumentalities  with 
which  the  work  is  to  be  accomplished,  are 
unsafe,  it  is  the  duty  of  the  employer  to 
make  them  reasonably  safe,  and  this  is 
a  continuing  duty  that  he  cannot,  avoid. 
He  does  not  perform  this  duty  by  instruct- 
ing some  person  or  employee  to  make  the 
place  or  the  instrumentality  safe.  It  is 
a  duty  80  incumbent  upon  the  employer 
that  he  cannot  delegate  it  to  someone  else 
and  so  evade  responsibility.  He  must  see 
to  it  that  the  thing  is  done,  and  that  the 
place  and  the  instrumentality  are  made 
reasonably  safe.  But  the  plain  question 
in  this  case  is  whether  this  accident 
happened  because  the  place  or  the  instru- 
mentality was  unsafe,  or  happened  by  the 
negligence  of  a  fellow  servant.  The  plain- 
tiff correctly  says  in  the  brief  that  "the 
liability  of  the  master  is  determined  by 
the  nature  of  the  act  in  question."  So 
that  the  question  is,  to  state  it  again, 
whether  this  accident  was  caused  by  some 
defect  in  the  place  to  work  or  in  the  in- 
strumentality to  be  used,  or  was  caused  by 
the  negligence  of  the  fellow  servant.  It 
is  said  that  the  ladder  might  easily  be 
held,  and  that  if  it  had  been  held  the  place 
to  work  would  be  safe,  but  the  employee 
negligently  failed  to  hold  the  ladder,  and 
that  made  the  place  to  work  unsafe;  that 
the  holding  of  the  ladder  was  necessary 
in  order  to  make  a  safe  place  to  work,  and 
that,  as  it  is  the  duty  of  the  employer  to 
furnish  a  safe  place  to  work,  it  became 
his  duty  to  hold  the  ladder,  and  that  he 
could  not  delegate  that  duty,  but  must 
hold  it  himself,  or  if  he  did  delegate  it, 
he  would  be  responsible  as  though  he  were 
holding  it  himself.  This  sort  of  reasoning 
is  so  emphasized  and  so  much  reiterated 
in  the  brief,  and  seems  -to  be  so  earnestly 
relied  upon,  that  it  may  not  be  useless 
to  suggest  some  illustrations  of  such  a  rule. 
If  two  employees,  to  construct  a  platform 
to  stand  upon,  place  two  supports  under  a 
plank  or  platform,  if  these  supports  are 
placed  at  each  end  of  the  plank  or  plat- 
form, it  will  furnish  a  safe  place  to  work 
upon;  but  if  one  of  the  employees  places 
a  support  too  far  from  the  end  of  the  plank, 
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his  fellow  workman  may  innocently  stand 
upon  the  unsupported  end  of  the  platform 
and  meet  with  an  accident.  A  platform 
so  unsupported  is  an  unsafe  place  on  which 
to  work.  The  employer,  therefore,  by 
plaintiff's  reasoning  in  this  case,  has  not 
furnished  a  safe  place  on  which  to  work, 
and  his  duty  to  do  so  cannot  be  delegated, 
and  therefore  he  should  himself  have  placed 
the  support  under  the  end  of  the  plank  or 
platform,  and  is  responsible  for  the  fact 
that   a   fellow   employee  misplaced   it. 

An  employee  may  safely  stand  upon  a 
wagon  to  perform  services  if  the  wagon 
is  not  moved.  If  horses  are  harnessed  to 
the  wagon  and  are  liable  to  move  it,  it 
might  be  rendered  an  unsafe  place  to  work. 
A  fellow  workman,  as  long  as  he  holds 
the  horses  and  keeps  them  quiet,  therefore 
furnishes  a  safe  place  to  work.  This  duty 
also  would  devolve  upon  the  employer,  as 
it  is  his  duty  to  furnish  a  safe  place  to 
work,  and  he  could  not  delegate  the  duty 
'  of  holding  the  horses,  but  would  be  re- 
sponsible if  the  follow  servant  left  the 
horses  and  they  moved  the  wagon  and  so 
made  the  place  unsafe  to  work. 

Upon  careful  examination  it  will  be  found 
that  this  reasoning  can  be  applied  to  almost 
every  case  where  the  negligence  of  a  fellow- 
servant  was  caused  by  an  aecident. 

The  employer  performs  his  duty  if  he 
furnishes  places  and  appliances  that  are 
reasonably  safe  when  they  are  used  in 
the  usual  and  proper  way.  If  such  places 
and  appliances  are  unsafe  when  safely 
and  properly  used,  it  is  the  employers 
duty  to  see  that  they  are  made  reasonably 
safe  for  usual  and  proper  use.  This  is  the 
duty  that  he  cannot  delegate  so  as  to  re- 
lieve himself  from  responsibility  if  it  is 
not  performed.  If,  however,  the  tool  or 
instrumentality  furnished  is  in  itself  safe, 
and  one  employee  uses  it  negligently  so  as 
to  injure  his  fellow,  the  employer  cannot 
anticipate  or  guard  against  such  negli- 
gence. The  plaintiff  concedes  this  in  his 
brief  when  he  savs  that  the  master  is  not 
liable  "where  the  place  is  reasonably  safe, 
but  a  misuse  thereof  is  made."  There  can 
be  no  possible  difference  in  this  respect 
between  the  place  and  the  instrumentality 
with  which  to  work.  The  defendant's  brief 
quotes  from  Hermann  v.  Port  Blakely  Mill 
Co.  (D.  C.)  71  Fed.  853.  857,  in  which  it 
was  held  that  the  employer  was  not  liable 
because  "it  would  create  a  liability  which 
the  master  could  not  avoid  by  the  exercise 
of  any  degree  of  foresight  or  care."  And 
so  in  the  case  at  bar,  the  employer  could 
not  avoid  the  negligence  of  the  fellow  em- 
ployee "by  the  exercise  of  any  d^ree  of  fore- 
sight or  care." 

The    plaintiff   repeats    in    his    brief    the 
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statement  that  because  of  the  situation 
there  was  no  other  way  possible  to  make 
ihe  use  of  this  ladder  safe  but  by  holding 
it  in  position,  which  the  fellow  employee 
«ould  easily  have  done,  but  carelessly 
left  his  duty  and  allowed  the  ladder  to 
fall.  Surely  the  employer  could  not  possi- 
bly have  anticipated  such  negligence.  If 
there  is  a  defect  in  the  appliance  to  be 
Vised,  the  employer  by  proper  diligence  can 
ordinarily  discorer  such  defect,  but  he  can- 
not anticipate  criminal  negligence  on  the 
part  of  fellow  employees. 

The  fellow  servant  law  has  undoubtedly 
been  abused  and  misapplied,  but  plaintiff's 
reasoning  would  do  away  with  it  entirely. 
It  has  been  so  long  established  and  univer- 
sally  acted  upon  by  the  courts  that,  if  it 
is  to  be  abolished  and  a  better  rule  estab- 
lished in  its  place,  it  must  be  done  by  the 
legislature,  and  not  by  the  courts. 

Our  former  judgment  is  vacated,  and 
the  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded. 

Comlsti,  J.,  concurring: 

Because  the  master  must  not  negligently 
fail  to  furnish  the  servant  with  a  reasona- 
bly safe  place  to  work,  and  cannot  escape 
liability  for  the  negligence  by  delegating  the 
duty  to  another,  plaintiff  says  that  when 
defendant,  to  keep  the  ladder  from  slipping, 
put  a  man  at  the  foot  of  it,  he  became 
liable  for  that  man's  negligence  in  failing 
to  hold  the  ladder.  This  is  a  non  sequitur. 
Reasoning  from  a  corollary,  we  are  liable 
to  fall  into  error.  We  need  to  go  back 
to  first  principles.  Individuals  are  liable 
for  tort  because  they  have  done  wrong.  In 
negligence  cases  the  wrong  consists  in  a 
failure  to  exercise  care.  Where  the  rela- 
tion of  master  and  servant  exists,  certain 
rules  based  upon  human  experience  and 
justice  define  their  duties  and  responsi- 
bilities as  to  each  other.  Among  these 
is  the  rule  that  the  master  ought  to  furnish 
his  servant  a  reasonably  safe  place  to  work 
in.  This  rule  never  meant  that  the  master 
must  furnish  the  servant  with  safe  persons 
to  work  with.  The  duty  is  upon  him  to 
hire  only  reasonably  careful  and  compe- 
tent men.  Having  furnished  such  men  and 
a  safe  place,  he  has  done  his  duty.  Any 
other  rule  would  be  unjust,  unworkable, 
and  make  the  master  an  insurer  against 
the  negligence  of  others.  Having  hired 
competent  men,  he  is  not  bound  to  antici- 
pate their  negligence.  The  rule  under 
discussion  refers  merely  to  the  place  or  the 
tool  or  appliance  used,  au  inanimate  ob- 
ject. 

As  stated  in  Mitchell  v.  Omaha  Packing 
Co.  92  Xeb.  496,  138  N.  W.  739,  a  case 
cited  by  plaintiff,  the  master  is  liable  for 
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the  negligence  of  his  agent  or  servant  only 
when  the  agent  is  negligent  in  the  per- 
formance of  a  duty  which  properly  oeiongs 
to  the  master.  Applying  the  rule,  it  is  ap- 
parent that  the  man  at  the  foot  of  the 
ladder  at  the  time  of  the  accident  was  not 
engaged  in  constructing,  repairing,  or  in 
any  way  creating  a  place  to  work  in.  If 
the  master  had  told  him  to  secure  the 
foot  of  the  ladder  by  heavy  weights  or 
some  other  structure  and  he  had  negli- 
gently done  this,  and  the  plaintiff,  not 
knowing  the  situation,  had  received  an  in- 
jury, then  the  rule  contended  for  would 
apply.  In  such  case  the  master,  if  neces- 
sary, could  make  a  test  and  know  before- 
hand the  real  oondition;  and  in  such  ease 
the  plaintiff,  in  using  the  ladder,  would 
have  a  right  to  assume  that  the  work  had 
been  done  carefully.  It  is  to  be  remem- 
bered that  the  rule  does  not  require  the 
master  to  change  the  place  of  structure  or 
appliance  to  take  the  place  of  workmen 
where  such  change  is  not  reasonably  re- 
quired. It  is  agreed  in  this  case  that  the 
ladder  with  the  man  at  the  foot  of  it 
constituted  a  safe  place.  The  plaintiff  in 
his  pleading  does  not  allege  an  unsafe 
place  to  work  as  a  ground  of  negligence, 
but  relies  upon  the  negligence  of  the  fellow 
servant  or  man  at  the  foot  of  the  ladder. 
If  the  master  had  placed  heavy  weights  at 
the  foot  of  the  ladder  to  secure  it,  and 
another  servant  had  negligently  kicked 
away  one  of  the  heavy  weights,  all  agree 
that  his  negligence  woul^  not  be  imputed 
to  the  master,  and  yet  the  place  would 
have  been  rendered  unsafe.  The  case  above 
cited  by  plaintiff  (Mitchell  v.  Omaha  Pack- 
ing Co.  supra)  illustrates  the  rule.  There, 
two  men  were  in  their  ordinary  work, 
admittedly  fellow  servo^nts.  The  master 
deputed  one  of  them  to  fix  a  runway  for 
emptying  cinders.  He  negligently  used  an 
old  door  to  stand  on  in  emptying  a  wheel 
barrow.  The  other  servant,  not  knowing  the 
situation,  was  injured.  The  master  was  held 
liable.  That  clearly  was  a  case  of  unsafe 
'^place  to  work."  This  rule  is  old  in  the  law, 
and  the  decisions  have  always  been  as 
above  indicated.  There  appears  to  be  no 
decision  to  the  contrarv. 

The  main  case  relied  upon  by  plaintiff 
is  Czapinski  v.  Thomes  Furnace  Co.  168 
Wis.  635,  149  N.  W.  477.  Consideration 
of  this  case  only  proves  the  rule.  A  man 
was  engaged  in  piling  slag  iron.  A  grab 
attached  to  a  orane  would  drop,  pick  up 
the  iron,  and  convey  it  to  another  place. 
The  appliance  was  defective,  and  the  master 
knew  it.  It  would  not  always  empty  the 
small  pieces  of  iron.  To  avoid  this  danger 
the  master  ordered  the  servant  operating 
the  crane  to  see  to  it  that  the  grab  in  its 
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movements  would  not  get  over  the  roan  at 
work.  The  servant  negligently  failed  to 
do  so,  and  a  piece  of  iron  fell  and  injured 
the  worker.  The  master  was  held  liable, 
but  why?  The  court  based  its  decision 
solely  upon  the  ground  of  the  defective 
appliance  used  that  rendered  the  place 
unsafe,  and  not  at  all  upon  the  negligence 
of  the  servant  operating  the  crane.  The 
court  said  that  the  negligence  of  the  man 
operating  the  crane,  a  fellow  servant, 
may  have  and  did  concur  in  the  negligence 
of  the  master  in  using  a  defective  appli- 
ance, and  that  in  such  case  of  concurrence 
the  master  would  be  held  liable  on  account 
of  his  own  negligence. 

If  we  were  to  hold  that  wherever  men  are 
working  together  on  the  same  job  and  one, 
from  the  nature  of  his  work,  is  charged 
with  care  to  save  his  fellow  workman  from 
the  incidental  risks  of  injury,  and  is  negli- 
gent in  that  particular,  the  master  is  liable, 
we  would  then  go  contrary  to  the  decisions, 
and  would  virtually  obliterate  the  fellow- 
servant  rule. 

Nearly  every  occupation  has  its  peculiar 
risks  of  accident.  Men  voluntarily  enter- 
ing them  must  assume  whatever  risks  are 
reasonably  necessary.  A  casual  view  of 
the  industrial  field  will  show  how  frequently 
this  is  the  case  where  men  work  together. 
Men  engaged  together  loading  or  unloading 
heavy  material,  building  scaffolding,  build- 
ing walls,  handling  explosives,  driving  a 
team,  automobile,  or  locomotive,  operating 
the  engine  or  motor  that  controls  connected 
machinery,  holding  the  horse  while  it  is 
hitched  or  shod,  digging  a  well,  cooking  a 
meal,  have  more  or  less  responsibility  to 
keep  the  place  safe  for  others. 

Sometimes  it  happens  that  more  men 
are  needed  to  make  the  place  safe.  If 
the  master  employs  the  number  reasonably 
required  for  that  purpose,  he  has  done  his 
duty  and  in  such  case  has  never  been  held 
liable  for  their  negligence. 

Plaintiff's  position  would  seem  to  be  con- 
trary to  another  rule  as  to  liability,  name- 
ly, if  the  risK  of  danger  was  as  obvious  and 
well  known  to  him  as  to  the  master,  he 
assumed  it  if  he  continued  at  the  work 
with  out  making  complaint. 

Rose,  J.,  dissenting: 

In  my  judgment  the  law  controlling  the 
decision  should  be  announced  as  follows: 
It  is  the  nondelegable  duty  of  the  master 
to  exercise  reasonable  care  to  provide  a 
reasonably  safe  place  to  work,  and  to 
furnish  reasonably  safe  and  suitable  ap- 
pliances, and  if  he  undertakes  to  perform 
that  duty  through  another  he  acts  at  his 
own  risk;  and  this  rule  may  be  applied 
where  the  master  delegates  to  an  employee 
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the  duty  of  holding  a  ladder  when  that 
act  is  essential  to  the  safety  of  another 
employee  required  to  work  thereon  as  part 
of  a  permanent  plan  of  operation. 

The  action  is  one  to  recover  damages  in 
the  sum  of  $10,000  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff 
while  in  the  employ  of  defendant,  December 
21,  1913.  Defendant  at  the  time  was  install- 
ing an  ice  machine.  Plaintiff  and  other 
employees,  by  means  of  blocks  and  chains, 
were  raising  pipes  20  feet  above  the  floor 
in  the  engine  room  of  defendant's  j^ant. 
The  chains  could  not  be  reached  from  the 
ground,  and  were  operated  by  plaintiff  and 
others  from  ladders.  Six  feet  or  more 
above  the  floor,  plaintiff,  in  performing  his 
duties,  stood  on  a  14-foot  slanting  ladder 
with  the  lower  end  on  a  slippery  cement 
floor  and  the  upper  end  against  a  cylin- 
drical iron  column.  This  was  a  safe  place 
to  work  when  the  ladder  was  held  in  place^ 
but  otherwise  it  was  unsafe.  Plaintiff,  who 
had  been  transferred  from  anothei  depart- 
ment, had  no  part  in  selecting  the  ladder 
or  in  placing  it  in  the  position  indicated. 
It  was  the  duty  of  Louis  Pietzel,  another 
employee,  to  hold  the  ladder,  and,  solely 
through  his  negligence  in  failing  to  do 
so,  it  slipped,  turned,  and  threw  plaintiff 
on  the  concrete  floor.  These  facts  are 
pleaded  in  the  petition.  In  the  answer  it 
is  alleged  that  the  injury  to  plaintiff  was 
caused  by  his  own  negligence,  that  he  had 
assumed  the  risk  incident  to  the  use  of  the 
ladder,  and  that  Pietzel  was  a  fellow  ser- 
vant. From  the  judgment  on  a  verdict 
in  favor  of  plaintiff  for  $2,500,  defendant 
has  appealed. 

Defendant  challenges  as  erroneous  an  in- 
struction containing  the  following  lan- 
guage: ''As  before  stated,  it  was  the  duty 
of  the  defendant  to  exercise  ordinary  care 
to  furnish  a  reasonably  safe  working  place 
for  plaintiff  in  which  to  work,  and  reason- 
ably safe  instruments  and  appliances  'with 
which  to  do  his  work.  .  .  .  You  are 
therefore  instructed  that,  should  you  find 
from  a  preponderance  of  the  evidence  that 
in  tlie  exercise  of  ordinary  care,  in  order 
to  furnish  a  reasonably  safe  working  place 
in  this  instance  and  reasonably  safe  in- 
struments or  appliances  with  which  plain- 
tiff was  required  to  perform  his  work,  it 
was  necessary  to  have  someone  hold  the  lad- 
der  in  question  while  plaintiff  was  mounted 
thereon,  and  should  you  further  find  from 
the  evidence  that  Louis  Pietzel  was  the 
person  delegated  to  perform  said  duty  of 
holding  said  ladder  in  position, 
and  should  you  further  find  from  a 
preponderance  of  the  evidence  that  said 
Louis  Pietzel  was  negligent  in  the  per- 
'  formance    of    said    duty,      .      «      •     then 
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you  are  instructed  that  such  negligence  of 
Louis  Pietzel  would  be  the  negligence  of 
the  defendant  herein." 

In  regard  to  this  instruction  plaintiff 
seems  to  take  the  position  that  his  injury 
resulted  from  the  failure  of  Pietzel  to  per- 
form for  his  employer  the  nondelegable 
duty  to  provide  a  reasonably  safe  place  to 
work,  the  only  negligence  in  that  respect 
being  the  failure  to  hold  the  ladder.  On 
the  other  hand,  it  is  argued  that  Pietzel 
was  a  fellow  servant  for  whose  negligence 
defendant  is  in  nowise  answerable.  On 
appeal  it  is  conceded: 

"(1)  Tliat  the  defendant  placed  Pietzel 
at  the  foot  of  the  ladder,  with  instructions 
to  hold  it  steady  when  the  plaintiff  was 
upon  it 

"(2)  That  Pietzel's  sole  duty  was  to 
hold  the  ladder  for  the  plaintiff  while  he 
was  on    it. 

"(3\  That  the  ladder  could  not  fall  while 
Pietezel  held  it 

"(4)  That  Pietzel  was,  as  far  as  his 
rank  goes,  a  fellow  servant  of  the  plain- 
tiff." 

The  evidence  supports  a  finding  that 
Pietzel  neglected  to  hold  the  ladder  while 
plaintiff,  free  from  negligence  on  his  part, 
was  on  it  in  the  performance  of  his  duties. 
In  that  position  no  degree  of  care  on  the 
part  of  plaintiff  would  have  made  the  place 
safe  without  someone  to  hold  the  ladder. 
Plaintiff  w^as  not  required  by  his  employ- 
ment to  make  the  ladder  secure  for  his 
own  protection  Plaintiff,  who  had  been 
transferred  from  another  department,  had 
no  part  in  selecting  the  ladder  or  in  placing 
it  in  the  position  indicated.  Its  use  in  the 
manner  indicated  was  not  a  temporary 
makeshift  It  was  intended  to  be  thus 
used  throughout  the  operations  connected 
with  the  raising  of  pipes  in  the  engine 
room.  The  unperformed  duty  was  the  exer- 
cising of  reasonable  care  to  provide  a  rea- 
sonably safe  place  to  work.  This  was  the 
obligation  of  the  master.  The  law  requires 
him  to  perform  that  duty  If  he  under- 
talces  to  perform  it  through  another,  he 
acts  in  that  respect  at  his  own  risk.  The 
duty  cannot  be  shifted  by  the  mere  employ- 
ment of  animate  means.  In  holding  the 
ladder,  a  nondelegable  duty  under  the  facts 
of  this  case,  Pietzel  acted  for  his  master, 
though  in  other  respects  he  and  plaintiff 
may  have  been  fellow  servants. 

Defendant  argues,  however,  that  it  had 
performed  its  legal  duty  when  it  provided  a 
safe  ladder  and  selected  a  competent  serv- 
ant to  hold  it,  and  contends  that  "where 
a  master  instructs  a  servant  to  work  upon 
a  ladder,  and  instructs  a  fellow  servant 
to  hold  that  ladder,  and  that  fellow  serv- 


ant la  competent  and  the  ladder  is  safe 
and  sound  and  sufficient  for  the  pur- 
pose for.  which  it  is  employed,  and  the 
servant  is  in  a  'safe  place*  so  long  as  the 
fellow  servant  at  the  foot  of  the  ladder 
performs  his  duty,  is  the  master  respon- 
sible for  the  consequences  of  the  negligence 
of  such  fellow  servant  in  releasing  his  hold 
upon  the  ladder,  permitting  it  to  slip,  and 
causing  the  plaintiff  to  fall,  on  the  theory 
that  the  fellow  servant  at  the  foot  of  the 
ladder  is  performing  a  nondelegable  duty, 
inasmuch  as  he  is  maintaining  a  'safe 
place?'" 

The    argument    is    formidable,    but    not 
conclusive.     It  was  defendant's  duty  to  ex- 
ercise reasonable  care  to  provide  a  reason- 
ably  safe   place   to   work,   and   to   furnish 
reasonably    safe    and    suitable    appliances. 
Parker  v.  Omaha  Packing  Co   85  Xeb.  515, 
123  X.  VV    1026;  Johnson  v.  Model  Steam 
Laundry  Co.   88  Neb.   12.  128   X.  W.  653; 
O'Dell  V    Stewart,  96  Xeb.   147.  147  X.  \Y. 
121 :  Union  P   R.  Co.  v,  Broderick.  30  Neb. 
735,    46    N.    W.    1121.      The    duty    was    a 
continuing   one.      Krelgh   v.    Westinghouse 
C.  K.  &  Co.  214  U.  S.  249,  53  L.  ed.  984,  29 
Sup   Ct.  Rep.  619      The  duty  was  nondele- 
gable, and  if  the  fellow  servant  to  whom 
it  was  delegated  was  negligent,  defendant 
may  be  liable     Mitchell  v.  Omaha  Packing 
Co   92  Neb   406,  138  N.  W.  739.     It  is  not 
material   whether  the  injury   is  considered 
as   a   reauU  of  a   breach   of   the  duty   to 
provide   reasonably   safe   appliances,   or   of 
the  duty  to  provide  a  reasonably  safe  placo 
to  work      3   Labatt,  Mast.  A   S.  p.  2391 ; 
4  Labatt,  Mas    &  S    p.  4465      Defendant'.- 
argument  is  based  on  the  premise  that  the 
ladder  was  a  suitable,  safe,  and  proper  ap- 
pliance for  the  purpose  for  which  defendant 
had   directed    it   to   be  used      The   petition 
alleged,   and   the  proof  justifies  a   finding, 
that  the  ladder  was  not  in  itself  a  suitable, 
safe,    and    proper    appliance,    and    that    it 
was  unsafe  for  the  purpose  for  which  it  was 
being  used  unless   it  was  held   by  another 
employee,  an  unperformed  duty  of  defend- 
ant     In  holding  the  ladder  for  the  purpose 
of    providing   a    reasonably    safe    place    to 
work,    Pietzel    was    performing   a   nondele- 
gable duty  of  his  employer.     His  negligence 
was    therefore    attributable    to    defendant. 
The  rule  iss      A  master  using  a  defective 
appliance  cannot  escape  liability  for  injury 
to  a   servant   therefrom   by   instructing  or 
making  it  the  duty  of  another  servant  to 
use  it  in  a  manner  which  will  prevent  the 
defect  from  causing  injury,  since  the  duty 
to    furnish    reasonably    safe    appliances    is 
nondelegable.     Czapinski    v.    Thomas    Fur- 
nace    Co.  158  Wis.  635,  149  N.  W.  477. 
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This  doctrine  seems  to  be  founded  on 
reason  and  justice.  It  is  in  harmony  with 
the  trend  of  modern  legislation  and  judi- 
cial thought.    In  the  adoption  of  the  view 


of   the   majority^   the  mission   of   the   law 
has  failed. 

Petition  for  rehearing  denied. 


OKLAHOMA  SUPREME  COURT. 

ELVA  E.  WESTLAKE,  Plff.  in  Err., 

V. 

HENRY  COOPER  et  al. 
(—  Okla.  — ,  171  Pac.  859.) 

Bills  and  notes  —  accelerating  maturity. 

1.  The  negotiability  of  a  promissory  note 
is  not  destroyed  by  interpolating  provisions 
for  accelerating  its  maturity  made  in  an 
accompanying  mortgage,  but  not  contained 
in  such  note. 

For  other  caseSf  see  Bills  and  Notes,  /.  d,  2, 
in  Dig.  1-52  N.  8, 

Same  —  defenses  —  prior  parties. 

2.  Defenses  available  between  prior  par- 
ties  to   a   negotiable   promissory   note   can- 
not be  interposed  to  defeat  recovery  thereon 
in  an  action  by  a  holder  in  due  course. 
For  other  oases,  see  Bills  and  Notes,  V.  a,  8, 

in  Dig.  1-52  N.  8. 

Appeal  —  theory  not  presented  below. 

3.  A  theory  of  defense  neither  suggested 
by  the  pleadings  nor  relied  upon  at  the  trial 
will  not  be  considered  upon  appeal. 

For  other  cases,  see  Appeal  and  Error,  VII. 
j,  S,  in  Dig.  1-52  N.  S. 

Same  —  error  against  prevailing  party. 

4.  This  court  will  not  consider  whether, 
in  the  trial  of  a  cause,  there  was  error  in 
a  ruling  against  defendant  in  error,  not  in- 
volved in  any  error  assigned  by  plaintiff 
in  error,  in  the  absence  of  a  cross  petition  in 
error. 

For  other  cases,  see  Appeal  and  Error,  IV. 
p.  3,  in  Dig.  1-62  N.  8. 

(February  12,  1918.) 

ERROR  to  the  District  Court  for  King- 
fisher County  to  review  a  judgment 
in  favor  of  defendant  Tutt  in  an  action 
brouglit  to  recover  the  amount  alleged  to 
be  due  on  two  certain  promissory  notes, 
and  to  foreclose  a  mortgage  securing  the 
same.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Headnotes  by  Bleakmore,  C. 

Note.  —  Generally,  for  provision  in  note 
accelerating  maturity  as  affecting  its  nego- 
tiability, see  notes  to  Holladay  State  Bank 
V.  Hoffman,  35  L.R.A.(N.S.)  390,  and  Ken- 
nedy v.  Broderick,  L.R.A.1916B,  472;  and 
later  cases,  Pinley  v.  Smith,  L.R.A.im,5F, 
777,  and  Fisher  v.  O'Hanlon,  L.R.A.1918C, 
727. 

As  to  necessity  of  theory  of  the  case  in 
pleading,  see  note  to  Cockerell  v.  Henderson, 
50  L.R.A.(N.S.)   3. 
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Mr.  F.  L.  Boynton,  for  plaintiff  in  er- 
ror: 

Tlie  bona  fide  holder  takes  negotiable 
paper  free  from  all  equitable  defenses;  that 
is,  those  defenses  which  do  not  appear  upon 
the  face  of  the  paper,  and  which  do  not 
absolutely  destroy  the  existence  of  the  pa- 
per as  a  monetary  obligation. 

Hagan  v.  Bigler,  5  Okla.  575,  49  Pac. 
1011;  Cedar  Rapids  Nat.  Bank  v.  Bashara, 
39  Okla.  482,  135  Pac.  1051 ;  Farmers*  Bank 
V.  Nichols,  26  Okla.  547,  138  Am.  St.  Rep. 
931,  106  Pac.  834,  21  Ann.  Cas.  1100; 
Forbes  v.  First  Nat.  Bank,  21  Okla.  206, 
95  Pac.  785;  Morrison  v.  Farmers  &  M. 
Bank,  9  Okla.  697,  60  Pac.  273;  City  SUte 
Bank  v.  Pickard,  35  Okla.  243,  129  Pac. 
38;  Citizens'  Sav.  Bank  v.  Landis,  37  Okla. 
530,  132  Pac.  1101;  McPherrin  v.  Tittle,  36 
Okla.  510,  44  L.R.A.(N.S.)  395,  129  Pac. 
721;  First  State  Bank  v.  Tobin,  39  Okla. 
90,  134  Pac.  396;  Wood  v.  Stickle,  36  Okla. 
692,  128  Pac.  1082;  Western  Exch.  Bank 
v.  Coleman,  38  Okla.  178,  132  Pac.  488; 
Showalter  v.  Webb,  42  Okla.  297,  141 
Pac.  439;  Hodgins  v.  Northwestern  Finance 
Co.  40  Okla.  95,  148  Pac.  717. 

The  stipulation  in  the  mortgage  securing 
the  notes  in  nowise  affected  their  negoti- 
ability. 

Potts  V.  Crudup,  48  Okla.  124,  L.R.A. 
1916B,  672.  150  Pac.  170;  Stark  v.  Olsen, 
44  Neb.  640,  63  N.  W.  37;  Merrill  v.  Hur- 
ley, 6  S.  D.  592,  55  Am.  St.  Rep.  859,  62 
n1  W.  958:  Protection  Ins.  Co.  v.  Bill,  31 
Conn.  534;  Markey  v.  Corey,  108  Mich. 
184.  36  L.R.A.  117,  62  Am.  St.  Rep.  698, 
66  N.  W.  493;  Heard  v.  Dubuque  County 
Bank,  8  Neb.  10,  30  Am.  Rep.  811 ;  Smilie 
V.  Stevens,  39  Vt.  315;  Clark  v.  Skeen,  61 
Kan.  526,  49  L.R.A.  190,  78  Am.  St.  Rep. 
337,  60  Pac.  327;  Phelps  v.  Sargent,  69 
Minn.  118,  71  N.  W.  927;  Wright  v.  Mor- 
gan, —  Tex.  Civ.  App.  — ,  37  S.  W.  627; 
Thorp  v.  Mindeman,  123  Wis.  149,  68  L.R.A. 
146,  107  Am.  St.  Rep.  1003,  101  N.  W.  417; 
Brooke  v.  Struthers,  110  Mich.  562,  35 
L.R.A.  536,  68  N.  W.  272;  Wilson  v.  Camp- 
bell, 110  Mich.  580,  35  L.R.A.  544.  68  N. 
W.  278;  Clarke  v.  Hunter,  83  111.  App.  100. 
affirmed  in  184  111.  158,  75  Am.  St.  Rep. 
160,  56  N.  E.  297;  Chicago  R.  Equipment 
Co.  v.  Merchants*  Nat.  Bank,  136  U.  S.  269, 
34  L.  ed.  350,  10  Sup.  Ct.  Rep.  999;  Strick- 
land V.  National  Salt  Co.  77  N.  J.  Eq.  328, 
76  Atl.  1048;  First  Nat.  Bank  v.  Garland, 
160   111.   App.   407;    Schmidt  v.   Pegg,    172 
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Mich.  159,  137  N.  W.  524 ;  Des  Moines  Sav. 
Bank  v.  Arthur,  163  Idwa,  205,  143  N.  W. 
556,  Ann.  Cas.  1916C,  408;  Smith  v.  Nel- 
son Land  A,  Cattle  Co.  128  C.  O.  A.  512, 
212  Fed.  56. 

The  security  is  merely  incidental  to  the 
note  it  secures,  and  passes  ipso  facto  with 
the  transfer  of  the  note. 

27  Cyc.  1267,  1288;  Local  Invest.  Go.  v. 
Humes,*  —  Okla.  — ,  151  Pac.  878;  Bailey 
V.  Inland  Empire  Co.  75  Or.  300,  146  Pac. 
991;  First  Nat.  Bank  v.  Flath,  10  N.  D. 
281,  86  N.  W.  867;  Carpenter  v.  Longman, 
18  Wall.  271»  21  L.  ed.  313 ;  Farmers'  Nat. 
Bank  v.  McCall,  25  Okla.  600,  26  L.R.A. 
(N.S.)  217,  106  Pac.  866;  Kuhns  v.  Bankes, 
15  Xeb.  92,  17  N.  W.  356;  Bremer  County 
Bank  v.  ^^astman,  34  Iowa,  392 ;  Hagerman 
V.  Sutton,  91  Mo.  519,  4  6.  W.  73;  Robin- 
sion  Female  Seminary  v.  Campbell,  60  Kan. 
60,  55  Pac.  276 ;  Ziegler  v.  VoUers,  —  Okla. 
~,  157  Pac.  1036;  Kime  t.  Jesse,  52  Neb. 
606,  72  N.  W.  1050. 

A  holder  in  due  course  without  notice 
before  maturity  cannot  be  prejudiced  by  the 
unauthorized  release  of  security  by  prior 
indorsers. 

Mutual  Ben.  L.  Ins.  Co.  v.  Huntington, 
57  Ka^.  744,  48  Pac.  19;  Burhans  v. 
Hutcheson,  25  Kan.  625,  37  Am.  Rep.  274; 
Evans  Bros.  v.  Roanoke  Sav.  Bank,  95  Va. 
294,  28  S.  E.  323;  Bromley  v.  Lathrop,  105 
Mich.  492,  63  N.  W.  510;  Wilson  v.  Camp- 
bell,  110  Mich.  580,  35  L.R.A.  544,  68  N. 
VV.  278;  Whitney  v.  Lowe,  59  Neb.  87,  80 
X.  W.  266;  Dodge  v.  Birkenfeld,  20  Mont. 
115,  49  Pac.  590;  Herbage  v.  Moodie,  51 
Xeb.  837,  71  N.  W.  778;  State  Bank  v 
Frame,  112  Mo.  502,  20  S.  W.  620;  George 
V.  Sommerville,  153  Mo.  7,  54  S.  W.  491; 
Bautz  V.  Adams,  131  Wis.  152,  120  Am. 
St.  Rep.  1030,  111  N.  W.  69;  Morrison  v. 
Roehl,  215  Mo.  545,  114  S.  W.  981;  Marl- 
ing y.  Jones,  138  Wis.  82,  131  Am  St.  Rep. 
996,  119  N.  W.  931;  Assets  Realization  Co. 
V.  Clarke,  205  N.  Y.  105,  41  L.R.A.(N.S.) 
462,  98  N.  E.  457;  Bes  Moins  Sav.  Bank 
V.  Arthur,  163  Iowa,  205,  143  N.  W.  556, 
Ann.  Cas.  1916C,  498;  Snyder  v.  Miller, 
29  Cal.  App.  566,  157  Pac.  22. 

It  is  incompetent  for  one  who  indorses 
a  promissory  note  to  deny  his  liability  as 
indorser,  or  to  show  by  parol  evidence  that 
his  contract  of  indorsement  was  not  to  bind 
him  a.H  an  indorser. 

17  Cyc.  689,  592;  Doolittle  v.  Ferify,  20 
Kan.  230,  27  Am.  Rep.  166;  Love  joy  v. 
Citizens'  Bank,  23  Kan.  331;  Selover  v. 
Snively,  24  Kan.  672;  Westphal  v.  Nevills, 
02  Caf.  545,  28  Pac.  678;  Cross  v.  Hollister, 
47  Kan.  652,  28  Pac.  693;  Glaze  v.  Fergu- 
son, 48  Kan.  157,  29  Pac.  396;  FuUerton 
V.  Hill,  48  Kan.  558,  18  L.R.A.  83,  29  Pac. 


583;  Gillis  v.  First  Nat.  Bank,  47  Okla. 
411,  148  Pac.  994. 

Mr.  C.  li.  BllUnc^s  also  for  plaintiflf  in 
error. 

Messrs.  McKeenirer  &  Moore,  for  defend- 
ant in  error: 

The  burden  was  on  the  plaintiff  to  estab- 
lish each  and  every  step  necessary  to  be 
taken  to  establish  the  liability  of  the  de- 
fendent  Tutt  as  an  indorser. 

Grimes  v.  Tait,  21  Okla.  361,  99  Pac. 
810;  Alwood  v.  Harrison,  —  Okla.  — ,  171 
Pac.  325 ;  7  Cyc.  861 ;  McClelland  v.  Bishop, 
42  Ohio  St.  113;  Phillips  v.  Williams,  33 
Okla,  766,  127  Pac.  1072. 

Bleakmore,  C,  filed  the  following  opin- 
ion: 

This  action  was  commenced  in  the  dis- 
trict court  of  Kingfisher  county  on  Decem- 
ber 18,  1914,  by  the  plaintiff  in  error 
against  defendants  in  error,  seeking  re- 
covery upon  two  promissory  notes  and  the 
foreclosure  of  a  real  estate  mortgage  secur- 
ing same.  On  December  4,  1915,  judgment 
as  prayed  was  rendered  upon  default  against 
all  defendants  except  Tutt>  who  had 
answered. 

By  the  petition  it  is  alleged,  in  substance, 
that  Henry  and  Carrie  Cooper  executed  and 
delivered  to  Robert  Tutt  their  two  promis- 
sorv  notes  of  date  November  22,  1913,  for 
$100  and  $225,  respectively,  bearing  interest 
at  the  rate  of  10  per  cent  per  annum,  paya- 
ble at  the  office  of  Harrv  C.  Fitch,  Hennes- 
sey,  Oklahoma,  on  November  1,  1914, 
and  November  1,  1915,  together  with  a 
real  estate  mortgage  securing  the  same, 
by  the  terms  of  which  mortgage  it  was 
provided  that  "upon  default  of  the  pay- 
ment of  any  part  of  the  principal  or  in- 
terest or  any  one  of  said  notes  at  matur- 
ity, or  upon  the  failure  to  pay  any  lawful 
assessment  upon  said  premises  when  the 
same  shall  become  due  and  payable,  each 
and  all  of  said  several  amounts  herein  se- 
cured shall  immediately  become  due  and 
payable,  and  this  instrument  shall  be  sub- 
ject to  foreclosure  according  to  law;**  that 
before  the  maturity  of  said  notes,  the  de- 
fendant Tutt  indorsed  upon  each  thereof, 
"Pay  to  Harry  C.  Fitch.  Robert  Tutt," 
and  contemporaneously  assigned  and  trans- 
ferred the  mortgage  securing  same,  together 
with  said  notes,  to  Harry  C.  Fitch;  that 
before  the  maturity  thereof,  for  a  valuable 
consideration.  Fitch  indcMrsed,  transferred, 
and  delivered  said  notes,  with  the  mortgage 
duly  assigned  l^  him,  to  the  i^intiff.  West- 
lake;  that  on  the  day  of  its  maturity, 
through  a  notary  public,  plaintiff  duly  pre- 
sented the  $100  note,  and  protested  same 
for  nonpayment,  and  pursuant  to  the  pro- 
vision of  the  mortgage,  on  December  15, 
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1914,  declared  the  $225  note  due  and  pay- 
able, and  duly  presented  and  protested  it 
for  nonpayment;  that  at  the  time  of  mak- 
ing said  protests  the  notary  public  posted 
notices  of  the  same  to  Robert  Tutt  and 
Harry  C.  Fitch  to  their  respective  post- 
office  addresses,  postage  prepaid,  etc. 

Defendant  Tutt  answered  by  way  of  gen- 
eral denial,  and  as  a  "second  defense,"  after 
admitting  the  indorsement  and  delivery  of 
the  notes  to  Fitch,  set  forth  that  such  in- 
dorsement was  only  for  the  purpose  of 
transferring  the  notes  and  his  rights  under 
a  certain  chattel  mortgage  which  he  alleged 
had  also  been  executed  as  security  for  the 
payment  of  said  notes,  and  that  it  was  at 
the  time  agreed  ,  between  him  and  Fitch 
that  he  should  not  become  liable  as  indors- 
er  upon  said  notes.  He  further  alleged 
that  he  assigned  the  real  estate  mortgage 
in  suit  "without  recourse,"  but  that  after 
its  execution  the  assignment  was  altered 
to  read  "with  recourse."  The  answer  to  the 
second  defense  alone  is  verified. 

Trial  was  had  between  plaintiff  and  de- 
fendant Tutt  on  December  15,  1915,  at 
which,  over  objection,  defendant  was  permit- 
ted to  adduce  testimony  tending  to  sustain 
the  theory  of  his  answer  relative  to  the 
alleged  agreement  with  Fitch  releasing  him 
from  liability  as  an  indorser.  The  court 
charged  the  jury  as  follows: 

"The  court  further  instructs  you  that 
there  is  but  one  question  for  you  to  deter- 
mine in  this  case;  namely,  Were  the  notes 
and  mortgage  in  question  traded,  delivered, 
and  assigned  by  Rolwrt  Tutt  to  Harry 
C.  Fitch  with  or  without  recourse?     .  •  .     . 

"The  court  instructs  the  jury  that  the 
defendant  Robert  Tutt  in  this  case  alleges 
and  says  that  he  traded,  transferred,  and 
assigned  the  notes  in  question  and  the 
mortgage  to  Harry  C.  Fitch  in  full  payment 
for  a  house  and  lot  in  the  city  of  Hennes- 
sey, Oklahoma,  and  that  when  he  delivered 
said  mortgage  to  the  said  Harry  C.  Fitch, 
he    assigned    the    same    without    recourse. 

•  •  • 

"In  this  connection  the  court  instructs 
you  that  said  alteration  is  a  very  material 
alteration,  and  the  burden  of  proof  is  upon 
the  defendant  Robert  Tutt  that  said  altera- 
tion was  made  after  the  assignment  and 
delivery  of  said  notes  and  mortgage  by  the 
defendant  Robert  Tutt  to  Harry  C.  Fitch; 
and  if  you  find  from  the  preponderance  of 
the  evidence  in  this  cttse  that  the  said  notes 
and  mortgage  were  sold  and  delivered  to 
the  said  Harry  C.  Fitch  'without  recourse' 
and  that  the  assignment  of  said  mortgage 
was  changed  or  altered  to  read  *with  re- 
course' after  said  notes  and  mortgages 
were    assigned   and   delivered   to   the   said 


Harry  C.  Fitch,  then  it  will  be  your  duty 
to  find  for  the  defendant  Robert  Tutt." 

There  was  verdict  and  judgment  for  de- 
fendant, and  plaintiff  has  appealed. 

If  plaintiff  is  a  holder  in  due  course 
of  the  notes  in  suit,  then  clearly  the  collat- 
eral agreement  with  Fitch  to  the  effect  that 
defendant  should  not  be  liable  as  indorser 
was  not  available  as  a  defense  to  this  ac- 
tion, and  the  instructions  above  set  forth 
were  prejudicially  erroneous.  Section  4107. 
Rev.  Laws  1910;  Hodgins  v.  Northwestern 
Finance  Co.  46  Okla.  95,  148  Pac.  717.  De- 
fendant neither  pleaded  nor  attempted  to 
prove  that  plaintiff  was  not  an  innocent 
holder  of  the  note  in  question  and  for  value 
before  maturity. 

It  is  contended  by  defendant  that  the 
$225  note  is  not  payable  at  a  determinable 
future  time  (by  virtue  of  the  clause  in  the 
mortgage  accelerating  its  maturity  if  de- 
fault be  made  in  the  payment  of  the  $100 
note ) ,  but  upon  a  contingency,  and  is  there- 
fore non-negotiable,  for  which  reason  plain- 
tiff could  not  take  it  as  a  holder  in  due 
course. 

By  the  Negotiable  Instruments  Law 
(chap.  49,  Rev.  Laws  1910)  it  is  provided: 

"Sec.  4061.  An  instrument  to  be  nego- 
tiable must  conform  to  the  following  re- 
quirements:    .     .     . 

"Third.  Must  be  payable  on  demand,  or 
at  a  fixed  or  determinable  future  time. 

"Sec.  4054.  An  instrument  is  payable  at 
a  determinable  future  time,  within  the 
meaning  of  this  chapter,  which  is  ex- 
pressed to  be  payable, 

"First.  At  a  fixed  period  after  date  or 
sight;  or, 

"Second.  On  or  before  a  fixed  or  deter- 
minable future  time  specified  therein;  or. 

"Third.  On  or  at  a  fixed  period  after  the 
occurrence  of  a  specified  event,  which  is 
certain  to  happen,  though  the  time  of  hap- 
pening be  uncertain. 

"An  instrument  payable  upon  a  contin- 
gency is  not  negotiable,  and  the  happening 
of  the  event  does  not  cure  the  defect." 

Manifestly,  by  its  own  terms,  the  note  in 
question  is  expressed  to  be  payable  at  a 
fixed  period  after  date,  and,  independently 
of  the  mortgage  accompanying  it,  is  a  nego- 
tiable instrument.  Ek)  the  provisions  of 
the  mortgage  render  its  maturity  contin- 
gent, and  thus  affect  its  negotiability? 

The  general  rule  frequently  announced 
in  this  jurisdiction  is  that  a  note  and  a 
mortgage  given  to  secure  its  payment  are 
construed  together  (Oklahoma  City  De- 
velopment Co.  V.  Picard,  44  Okla,  674,  146 
Pac.  31;  Sims  v.  Central  State  Bank,  — 
Okla.  — ,  166  Pac.  878;  First  Nat.  Bank 
V.  Howard,  --  Okla.  — ,  158  Pac.  927)  ;  but, 
*  so  far  as  we  are  informed,  this  court  has 
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never  recognued  the  doctrine  that  under 
sach  rule  the  negotiability  of  a  promiaeory 
note  is  destroyed  by  interpolating  the  col- 
lateral Btipulations  ol  an  accompanying 
mortgage  not  contained  in  such  note.  If 
ftnch  were  the  rule,  every  note,  when  se- 
cured by  mortgage,  however  simple  in  its 
terms,  might  be  deprived  of  its  otherwise 
negotiable  character. 

It  will  be  noted  that  the  stipulation  for 
acceleration  of  payment  is  contained  in  the 
mortgage,  and  not  in  the  notes  themaelvea. 
The  notes  are  evidence  of  the  debt,  fixing 
the  terms  and  time  of  its  payment.  The 
mortgage  gives  a  lien  upon  real  estate  to 
secure  the  promise  to  pay  contained  in  the 
note,  and  merely  affords  an  additional  reme- 
dy for  failure  to  perform  such  promise; 
its  provisions  relating  wholly  to  the  secur- 
ity. Tlie  holder  of  the  notes  might  have 
abandoned  the  mortgage  entirely  and  sued 
and  recovered  on  the  notes;  in  which  event 
the  fact  that  a  mortgage  had  been  given  as 
eecurity  (no  matter  what  proviaion  it  con- 
tained relative  to  acceleration  of  the  time 
of  payment  of  such  notes)  would  have  been 
immaterial  and  ineffectual. 

In  Farmers'  Nat.  Bank  v.  McCall,  25 
Okla.  600,  26  L.R.A.(N.8.)  217,  106  Pac. 
S66,  it  is  said:  "It  is  further  insisted, 
however,  that  §  793,  Wilson's  Rev.  &  Anno. 
Stat.  Okla.  1903,  which  provides,  'Several 
contracts  relating  to  the  same  matters 
between  the  same  parties,  and  made  as 
parts  of  substantially  one  transaction,  are 
to  be  taken  together,'  concludes  this  ques- 
tion in  favor  of  the  defendant  in  error. 
This  section  was  borrowed  by  the  law- 
makers of  the  territory  of  Oklahoma  from 
the  statutes  of  Dakota  Territory.  The  same 
statute  was  retained  in  force  in  the  state 
of  North  Dakota.  In  the  case  of  first 
Nat.  Bank  v.  Flath,  10  N.  D.  281,  86  N. 
VV.  867  (§  3900,  Rev.  Code  N.  D.  1899), 
this  section  was  construed  and  held  to  con- 
stitute a  rule  of  interpretation  merely,  and 
united  several  contracts  into  a  single  con- 
tract .  only  for  sucli  purposes,  and  that  a 
real  estate  mortgage  and  the  notes  secured 
thereby  did  not  constitute  a  single  contract, 
but  remained  as  separate  contracts,  except 
for  the  purposes  of  interpretation.  No 
authority  is  cited  by  the  defendant  in  error 
construing  such  provision  otherwise.  We 
necessarily  conclude  that  the  stipulation 
in  the  mortgage  regarding  attorneys'  fees 
does  not  render  the  note  of  December  19th 
non*negotiable.  It  is  also  a  well-supported 
rule  that,  if  the  note  is  negotiable,  the 
mortgage  securing  the  same  shares  the 
same  immunity  from  defense.  First  Nat. 
Bank  v.  Flath,  10  N.  D.  281,  86  N.  W.  807 ; 
Carpenter  v.  JK>ugan,  16  Wall,  271,  21  L. 
ed.  313." 


In  Phillips  V.  Williams,  33  Okla.  766, 
127  Pac.  1072,  the  court  held :  "Where  W. 
and  wife  sued  P.  on  two  notes,  due,  respec- 
tively, April  4,  1910,  and  September  4,  1910, 
and  to  foreclose  a  real  estate  mortgage 
executed  by  him,  of  even  date,  to  secure 
their  payment,  and  where  the  notes  contained 
no  reference  to  the  mortgage,  but  the  latter 
provided  that  upon  failure  to  pay  principal 
and  interest  as  evidenced  by  the  first  note, 
the  mortgagees  may  declare  the  whole  debt 
due  'and  payable  at  once  and  proceed  to  col- 
lect said  debt  .  .  .  and  to  foreclose 
said  mortgage,'  held  tha.t,  although  the 
notes  and  mortgage  evidenced  separate  con- 
tracts, the  mortgagees  could  take  advantage 
of  said  clause  to  foreclose,  and  that  a  per- 
sonal judgment  on  both  notes  was  proper." 

And  it  quoted  with  approval  the  holding 
in  McClelland  v.  Bishop,  42  Ohio  St.  124,  as 
follows:  "Where  there  is  a  series  of  nego- 
tiable notes  in  the  usual  form,  for  distinct 
sums  of  money,  payable  at  distinct  and 
specified  times  in  the  future,  with  a  mort- 
gage to  secure  each,  according  to  its  tenor 
and  effect,  which  contains  a  stipulation 
that,  if  default  be  made  in  the  payment  of 
any  one,  'then  each  and  all  should  fall  due, 
and  this  mortgage  to  become  absolute  as 
to  all  said  notes  remaining  unpaid  at  the 
happening  of  such  default,'  held  that  such 
stipulation  relates  to  the  remedy  by  fore- 
closure or  other  proceedings  under  the 
mortgage,  and  upon  such  default  the  mort- 
gage may  be  foreclosed  for  the  whole  debt. 
It  is  a  stipulation  for  the  advantage  of  the 
mortgagee,  and  of  full  force  as  to  a  remedy 
on  tlie  mortgage,  but  does  not  operate  to 
vary  or  extinguish  the  obligations  expressed 
on  the  face  of  the  notes  themselves  for  gen- 
eral purposes." 

In  Bright  v.  Offield.  81  Wash.  442,  143 
Pac.  159,  construing  provisions  of  the  uni- 
form Negotiable  Instruments  Law  identical 
with  those  above  quoted  from  our  statute, 
it  is  said:  "According  to  what  we  believe 
to  be  the  better  rule,  a  mortgage  securing 
a  note,  though  referred  to  in  the  note,  but 
without  expressly  adopting  its  conditions, 
is  merely  ancillary  to  the  note,  and  tho 
conditiQUs  found  in  the  mortgage  alone 
will  not  change  the  character  of  the  note 
as  a  negotiable  instrument.  The  promise 
to  pay  is  held  to  be  a  distinct  agreement 
from  the  mortgage,  and,  if  couched  in 
proper  terms,  the  note  is  negotiable." 

In  Westminster  College  v.  Peirsol,  16' 
Mo.  271,  61  S.  W.  811,  it  is  held:  "Wher« 
a  deed  of  trust  provides  that  In  default 
in  the  payment  of  the  interest  the  whole 
note  shall  become  due  for  the  purpose  of 
foreclosure,  the  entire  note  becomes  due 
for  that  purpose  wlienever  the  interest 
becomes  due  and  remains  unpaid,  but,  ex- 
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cept  for  that  purpose,  the  note  is  not  affect- 
ed by  the  terms  of  the  deed  of  trust." 

To  tbe  same  effect  is  Owings  v.  McKen- 
zie,  133  Mo.  323,  40  L.R.A.  154,  83  S.  W. 
802. 

We  conclude  that  the  stipulation  in  the 
mortgage  accompanying  the  notes  in  suit 
in  no  wise  affected  their  negotiability,  and, 
as  a  corollary,  that  plaintiff  is  a  holder 
thereof  in  due  course. 

It  is  urged  by  the  defendant  in  his  brief 
that  the  provision  in  the  mortgage  to  the 
effect  that,  upon  default  in  the  payment  of 
the  first  note,  the  second  should  immediate- 
ly become  due  and  payable,  if  relating  mere- 
ly to  the  foreclosure  of  such  instrument, 
could  not  accelerate  the  maturity  of  the 
second  note  so  as  to  affect  his  liability  as 
an  indorser,  and  therefore  the  notice  of  its 
dishonor  alleged  to  have  been  given  before 
its  maturity  was  ineffectual,  and  also  that 
the  action  upon  such  note  was  prematurely 
commenced. 

As  to  this  contention  it  seems  sufficient 
to  say  that  such  theory  of  defense  was  not 
suggested  by  the  pleadings  or  relied  upon 
at  the  trial  in  the  court  below,  but  is  pre- 
sented here  for  the  first  time,  and  there- 
fore may  not  properly  be  considered.  Buel 
v.  St.  Louis  &  S.  F.  R.  Co.  —  Okla.  — , 
163  Pac.  536. 

Defendant  further  contends  that,  not- 
withstanding he  was  permitted  to  intro- 
duce evidence  and  prevail  in  the  trial  court 
upon  a  theory  of  defense  not  available 
against  plaintiff,  yet  the  judgment  in  his 
favor  was  properly  rendered,  and  should 
be  affirmed,  for  the  reason  that  plaintiff 
failed  to  establish  that  notice  of  dishonor 
of  the  notes  in  suit,  without  which  he  was 
discharged  from  liability  as  an  indorser, 
was  given  him  as  required  by  the  Negoti- 
able Instruments  Law,  and  upon  this  phase 
of  the  case,  insists  that  the  court  below 
erred  in  overruling  his  demurrer  to  plain- 
tiff's action. 

Under  the  rule  which  obtains  in  this 
jurisdiction  we  are  precluded  from  consid- 
ering the  action  of  the  trial  court  in  this 
regard. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Lewis, 
39  Okla.  677,  136  Pac.  396,  it  is  held: 
"This  court  will  not  consider  whether,  on 
the  trial  of  a  cause,  there  was  error  in  a 
ruling  against  defendant  in  error,  not  in- 
volved in  any  error  assigned  by  plaintiff 
in  error,  in  the  absence  of  a  cross  petition 
in  error." 

And  in  the  body  of  the  opinion  it  is 
said:  "At  the  conclusion  of  the  evidence 
the  trial  court  sustained  a  demurrer  to  the 
evidence  offered  for  the  purpose  of  showing 
subsequent  illness  resulting  from  the  cold 
suffered  by  plaintiff  while  in  the  waiting 
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room,  and,  by  the  instructions  given  the 
jury,  limited  her  right  of  recovery  to  pain 
and  suffering  experienced  by  her  during 
that  time;  but,  although  plaintiff  excepted 
and  at  this  time  complains  of  this  action 
of  the  trial  court,  she  has  not  filed  cross- 
assignment  of  errors  here,  and  we  are  un- 
able to  consider  whether  there  was  error  in 
this  ruling.*' 

In  Hume  v.  Brown  Shoe  Co.  33  Okla. 
634,  126  Pac.  823,  it  is  held:  "Alleged 
errors  committed  by  the  trial  court,  of 
which  defendant  in  error  complains,  will 
not  be  considered,  but  held  to  be  waived, 
where  no  cross  petition  in  error  is  filed." 

And  in  the  body  of  the  opinion  it  is  said: 
"Counsel  for  defendant  seeks  to  present 
in  his  brief  the  error  which  he  contends 
the  court  committed  in  overruling  his  mo- 
tion striking  at  the  service  had  in  this 
case;  it  being  his  claim  that  the  same  was 
insufficient  to  secure  jurisdicticm  of  the 
defendant,  and  that  the  judgment  rendered 
herein  was  therefore  void.  No  cross  peti- 
tion in  error  setting  forth  this  error  was 
filed;  and,  in  the  absence  thereof,  the  error 
complained  of,  if  any  existed,  cannot  be 
considered,  and  will  be  held  to  have  been 
waived.  An  error  complained  of  by  a  de- 
fondant  in  error  will  not  be  considered  in 
this  court  when  he  fails  to  file  a  cross  pe- 
tition in  error." 

See  Hanna  v.  Barrett,  39  Kan.  446,  18 
Pac.  497.  See  also  Waterson  v.  Devoe,  18 
Kan.  223. 

Because  of  the  error  in  the  instructions 
submitted  to  the  jury,  the  judgment  should 
be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  March  26, 
1918. 


OREGON  supreme:  COURT. 
(Department  No.  1.) 

RUBY  ADAMS,  Respt,, 

V. 

PORTLAND  RAILWAY,  LIGHT,  &  POW- 
ER COMPANY,  Appt. 

(87  Or.  602,  171  Pftc.  219.) 

Carrier  —  tight  exit  door  —  liability  for 
injury. 

1.  The  maintenance  by  a  street  railway 
company  of  an  exit  door  in  a  car  which  fits 

Note.  —  As  to  carrier's  liability  for  in- 
jury to  passenger  from  door  of  vehicle,  see 
annotation  following  this  case,  post,  629. 
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in  place  80  tightly  when  closed  that  th«^ 
force  required  to  open  it  may,  when  it 
movea,  cause  the  passenger  to  lose  his  bal- 
ance and  fall  through  it,  will  render  the 
company  liable  for  injury  to  a  passenger 
who,  in  exerting  the  necessary  force  to  open 
the  door,  falls  into  the  street  when  it  gives 
way. 

Fw  other  case;  see  Camers,  IL  gt  1,  a,  in 
Dig,  1-52  N.  8. 

Appeal  —  refusal  of  Instructions  —  non« 
prejndicial  error. 

2.  Refusal  to  charge  on  contributory  neg- 
ligence is  not  error  where  it  is  not  put  in 
issue  and  the  evidence  is  not  such  as  to 
^how  prejudicial  error  in  the  refusal. 

For  other  cases,  see  Appeal  and  Error,  VII. 
iM,  4,  6,  in  \Dig.  1-^2  N.  B. 

Carriers  —  nefirllgence  ^^  failure  to  as- 
sist passenger. 

3.  A  street  railway  company  may  be  neg- 
ligent in  failing  to  assist  a  passenger  to 
open  an  exit  door  which,  to  tne  knowledge 
of  those  in  charge  of  the  car,  fits  in  place 
80  tightly  that  the  passenger  has  difficulty 
in  opening  it,  so  as  to  be  liable  for  injury 
to  the  passenger  if,  in  exerting  the  neces- 
sary force  to  open  it,  he  losses  his  balance 
when  it  opens,  and  falls  through  it. 

For  other  oases,  see  Carriers,  IL  g,  1,  a,  in 
Dig.  l-6d  N.  8, 

(March  5,  1918.) 

\PPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

Statement  by  Harris,  J.: 

The  defendant  appealed  from  a  judgment 
which  was  awarded  to  the  plaintiff  on  ac- 
count of  personal  injuries  sustained  by  her. 
The  plaintiff  was  a  passenger  on  one  of  the 
street  cars  operated  by  the  defendant  in  the 
city  of  Portland.  The  main  room  or  body 
of  the  car  was  separated  from  the  vestibule 
in  the  front  end  by  a  partition  wall  extend- 
ing across  the  car.  Built  in  this  partition 
wall  was  a  door  hung  on  hinges.  This  door 
was  made  to  swing  either  way,  and  when 
closed  was  kept  in  place  by  friction  with  a 
spring  set  in  the  top  of  the  casing  of  the 
door.  The  motorman  described  the  spring 
as  follows:  "There  is  a  little  spring  there 
with  a  little  opening  in  the  center  of  it. 
.  .  .  The  door  can  slip  either  way,  and 
when  it  comes  into  the  little  opening  it 
holds  it,  so  that  you  can  pull  it  either  way 
through  the  friction." 

There  was  also  an  ''exit  door"  leading 
from  the  vestibule  so  that  a  passenger  who 
desired  to  leave  the  car  would  pass  from 
the  main  room  or  body  of  the  car  through 
the  door  in  the  partition  wall  into  the  ves- 
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tibule  and  then  through  the  exit  door  to  the 
street.  When  the  car  stopped  at  the  plain- 
tiff's destination  she  attempted  to  open  the 
partition  door,  and  finding  that  it  "worked 
hard  and  stiff"  she  "pushed  hard"  on  the 
door  with  the  result  that  it  opened  sud- 
denly, causing  her  to  follow  the  door,  as  it 
swung  on  its  hinges,  into  the  vestibule,  and 
thence  through  the  exit  door  into  the  street. 
Tlie  plaintiff  alleges  in  her  complaint: 
"That  defendant  was  then  and  there  careless 
and  negligent  in  the  following  particulars, 
to  wit:  (1)  That  the  front  door,  through 
which  defendant  left  said  car,  worked  hard 
and  stiff,  and  would  not  open  excepting 
when  great  exertion  was  applied  thereto, 
and  that  when  plaintiff  was  leaving  said 
car,  in  opening  the  door,  she  pushed  the 
same,  and,  by  reason  of  the  same  being 
stiff  and  hard  and  difficult  to  move,  it  open- 
ed abruptly  and  suddenly,  causing  plaintiff 
to  fall  onto  the  street;  (2)  that  said  de- 
fendant, through  its  crew  in  charge  of  said 
car,  carelessly  and  negligently  failed  to 
open  the  front  door  of  said  car  so  that 
plaintiff  could  alight  from  the  same." 

Aside  from  admissions  of  the  corporate 
character  of  the  defendant  and  that  the 
corporation  '  was  engaged  in  operating  a 
street  car  system,  the  answer  consisted  of 
a  general  denial. 

The  plaintiff  was  called  as  a  witness  and 
testified  as  follows: 

Q.  Well,  I  wish  you  would  tell  the 
jury  when  you  got  there,  what  was  done 
on  your  part. 

A.  When  the  car  stopped  for  the  pas- 
sengers to  get  off,  and  I  always  go  out  the 
front  end  of  the  car  at  that  place,  and  the 
other  passengers  did  the  same,  1  went  to 
open  the  door,  but  I  couldn't  open  it,  and 
I  knocked  on  the  glass  and  told  the  motor- 
man  —  I  said  to  the  motorman,  "I  can't 
open  this  door;"  and  he  says,  "Push  it;  it 
binds;"  and  I  pushed  it — 

Q.   (interrupting).     He  said  what? 

A.  "Push  it;  it  binds;"  and  I  pushed 
it,  and  he  said  "Push  it  harder;  it  binds;" 
and  I  first  pushed  it  with  one  hand,  but 
when  he  told  me  that,  I  pushed  it  with 
both  hands,  and  I  pushed  and  pushed  hard, 
and  it  opened  very  suddenly,  and  the  door 
swung  out,  and,  my  hands  being  on  the 
door,  I  followed  it  right  along,  and  I  land- 
ed on  the  pavement.  I  don't  know  hardly 
how  I  did  get  there,  but,  as  the  door  swung 
back,  I  followed  it  right  around  through  the 
other  door. 

Q.  Now,  you  say  you  landed  on  the  pave- 
ment? 

A.  Yes,  sir. 

Q.  Just  tell  the  jury  in  what  position. 

A.  W^ell,  I  never  touched  the  steps.     In 
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following  the  door  around,  with  my  hands 
on  it,  I  had  no  way  of  catching  hold  of  any- 
thing to  gain  my  balance,  and  I  went  right 
over  the  stops  and  never  touched  them,  and 
I  fell  sitting  up — and  I  couldn't  help  my- 
self up  at  all.  I  couldn't  move  when  I  tried 
to  get  up. 

We  here  set  down  portions  of  the  plain- 
tifT's  testimony  given  on  cross-examination: 

Q.  So  that  when  you  tried  to  open  it  by 
pushing  it,  you  called  then  to  the  motor- 
man,  did  you?  What  did  you  say  to  the 
motorman  ? 

A.  1  says,  "I  can't  open  this  door." 

Q.  And  he  said  "Push  on  it?" 

A.  He  said,  **Pu8h  on  it;  it  binds;"  and 
told  me  that  several  times;  to  "push  it 
harder." 

Q.  And  then  you  started  to  push  it.  W'ell, 
you  knew  that  the  door  wa«  going  to  open 
that  way  didn't  you? 

A.  I  knew  it  afterward. 

Q.  Well,  didn't  you  know  it  at  the  time? 

A.  I  didn't  expect  to  go  so  suddenly. 
When  I  gave  that  harder  push  it  just  went 
suddenly,  and  I  had  my  hands  on  the  door, 
and  I  couldn't  let  go  and  catch  hold  of  any 
thing  to  save  myself;  I  just  followed  it 
right  around  with  my  hands  on  the  door, 
and  came  down  that  little  drop  there  was 
what  made  me  fall. 

Q.  You  thought  it  would  open,  didn't 
you? 

A.  I  thought  it  would  open,  yes;  but  I 
didn't  know  it  was  going  to  go  so  suddenly. 

Q.  W^ell,  you  were  pushing  on   it? 

A.  Yes;  I  pushed  on  it  to  open  the  door, 
because  I  was  told  to,  but  I  didn't  know  it 
was  just  going  to  just  drop  away  in  a  min- 
ute so  suddenly  as  that. 

Messrs.  Bert  W.  Henry,  F.  J.  lioner- 
g&n,  and  Griffitti,  Letter,  &  Allen,  for  ap- 
pellant : 

The  complaint  does  not  state  a  cause  of 
action,  and  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant. 

Goss  v.  Northern  P.  R.  Co.  48  Or.  439, 
87  Pac.  149;  Christenscn  v.  Oregon  Short 
Line  R.  Co.  35  Utah,  137,  20  L.R.A.(N.S.) 
257,  99  Pac.  676,  18  Ann.  Cas.  1159,  1 
N.  C.  C.  A.  232. 

The  defendant  owed  no  duty  to  the  plain- 
tiff to  assist  her  in  alighting  from  the  car. 
The  complaint  was  therefore  deficient  in 
attempting  to  base  negligence  on  such  fail- 
ure of  the  train  crew  to  assist  plaintiff,  and 
,the  court  erred  in  submitting  that  question 
to  the  jury. 

Nellis,  Street  Railways,  §  304;  6  Cyc. 
611;  Lake  Erie  &  W.  R.  Co.  v.  Reals,  50 
Ind.  App.  450.  98  N.  E.  453;  Mitchell  v. 
Des  Moines  City  R.  Co.  161  Iowa,  100,  141 
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N.  W.  43;  Central  of  Georgia  R.  Co.  ▼. 
Carlisle,  2  Ala.  App.  514,  56  So.  737. 

Messrs.  Bavis  &  Farrell  and  E.  K. 
Oppenlieimer,  for  respondent: 

Plaintiff  was  not  injured  in  alighting 
from  defendant's  car;  therefore  the  autliori- 
ties  pertaining  to  the  duty  of  a  common  car- 
rier to  assi^  a  passenger  in  alighting  are 
not  applicable. 

Harris,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  takes  the  position  that  the 
facts  pleaded  in  the  complaint  and  testified 
to  by  the  plaintiff  do  not  constitute  action- 
able negligence,  and  that  the  instant  case 
is  controlled  by  Goss  v.  Northern  P.  R.  Co. 
48  Or.  439,  87  Pac.  149.     The  decision  in 
that  case  was  rested  upon  the  ground  that 
there  was  fio  proof  of  any  fact  or  circum- 
stance attending  the  accident  from  w^hich 
an  inference  of  negligence  could  be  drawn, 
and    that    therefore    the    negligence    com- 
plained of  was  left  wholly  and  entirely  to 
inference  and  presumption  from  the   mere 
happening  of  the  accident.     In  Christensen 
V.  Oregon  Short  Line  R.  Co.  35  Utah,  137, 
20  L.R.A.(N.S.)   255,  99  Pac.  676,  18  Ann. 
Cas.  1159,  1.  N.  C.  C  A.  232,  also  relied  upon 
by  the  defendant,  the  conclusion  reached  by 
the  court  was  predicated  on  the  theory  tliat 
there  was  no  evidence  of  any  defect  in  any 
appliance   or    instrumentality   used   by    the 
company,   unless   such   defect   could   be    in- 
ferred from  the  fact  that  the  door  closed 
while    the    passenger    was    in    the    act    of 
alighting    from    the    train    after    passing 
through  the  open  door.     If,  in  the  instant 
case    the    mere   happening   of    an    accident 
constituted  the  only  evidence  of  negligence, 
then  the  plaintiff  could  not  prevail.     How- 
ever, the  plaintiff  offered  evidence  of  more 
than  the  mere  happening  of  the  accident; 
she     testified     to     the     attendant     circum- 
stances, which,  if  true,  constitute  actionable 
negligence.    The  door  was  designed  to  swing 
either  way   so   that  passengers  could   pass 
through  it  upon  entering  or  when  leaving 
the   car.     The  door   was   installed   for  the 
use  of  the  plaintiff  and  all  other  passengers, 
and  she  had  the  right  to  use  it  for  the  pur- 
pose for  which  it  was  installed.    Moreover, 
«he  pushe<i  on  the  door  in  response  to  an 
express  invitation  of  the  defendant.     If  the 
door  worked  hard,  as  the  plaintiff  says  it 
did,  and  if  she  could  not  open  the  door  ex- 
cept by  pushing  it  as  she  claims  she   did, 
then  it  is  obvious  that  the  door  was  an  im- 
proper one,  and  that  the  defendant  failed 
to  perform  the  duty  required  of  it  by  the 
law.     The  defendant   made   no  attempt   to 
show  that  the  spring  was  examined   after 
the  accident  and  found  to  work  properly. 
*  If  the  testimony  of  tlie  plaintiff  is  to  be  be- 
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lieved,  then  in  the  very  nature  of  things 
either  the  spring  or  the  door  itself  was 
defective.  McCarty  v.  St.  Louis  &  8.  R.  Co. 
105  Mo.  App.  596,  80  S.  W.  7.  It  was  not 
errur  for  the  court  to  refuse  to  grant  the 
motions  for  a  nonsuit  or  to  decline  to  direet 
a  verdict  for  the  defendant. 

The  court  did  not  commit  prejudicial 
error  in  refusing  to  instruct  the  jury  upon 
contributory  negligence.  The  defendant 
did  not  plead  contributory  negligence  as  a 
defense.  The  pleadings  made  no  issue  upon 
that  question.  Nor  was  the  evidence  such 
as  to  entitle  the  defendant  successfully  to 
claim  that  it  was  injured  by  the  refusal  of 
the  court  to  charge  the  jury  upon  contribu- 
tory negligence,  even  though  it  be  assumed, 
witibout  deciding,  that  an  instruction  upon 
contributory  negligence  might  sometimes 
be  proper  even  in  the  absence  of  an  answer 
pleading  it  as  a  defense.  Dunn  v.  Orchard 
Und  Co.  68  Or.  97,  108,  136  Pac.  872. 
When  the  verdict  is  examined  in  the  light 
of  the  instructions  actually  given,  it  will 
plainly  appear  that  the  jury  must  have 
understood  that  the  plaintiff  could  not  re- 
cover unless  she  showed  that  the  defendant 
was  negligent  and  that  such  negligence  was 
the  proximate  cause  of  the  injury. 

The  complaint  accuses  the  defendant  of 
negligence  because  the  erew  in  charge  of 
the  car  failed  to  open  the  door  so  that  the 


plaintiff  could  alight  from  the  car.  It  is 
true  that,  stated  generally,  the  carrier  is 
under  no  duty  to  assist  a  passenger  in 
alighting.  But  there  are  exceptions  to  this 
general  rule  (1  Nellis,  Street  Railways,  2d 
ed.  §  304),  as  where  there  is  some  unusual 
danger  or  difficulty  arising  from  the  means 
afforded  for  alighting  (6  Cyc.  Gil;  10 
C.  J.  '932.)  Strictly  speaking,  the  plaintiff 
was  not  injured  while  alighting  from  the 
car.  She  was  attempting  to  go  from  the 
main  room  to  the  vestibule  so  that  she 
could  then  alight  from  the  car.  According 
to  the  testimony  of  the  plaintiff,  the  motor- 
man  had  knowledge  of  the  condition  of  the 
door;  he  was  made  aware  of  the  difficulty 
which  she  was  experiencing  in  attempting 
to  open  the  door,  and  instead  of  assisting 
her  to  open  the  door  the  motorman  in- 
structed her  what  to  do,  and  she  followed 
his  instruction.  Assuming  the  facts  to  be 
as  testified  to  by  the  plaintiff,  it  was  not 
error  to  permit  the  jury  to  consider  the 
second  specification  of  negligence. 

On  the  whole  record  we  think  the  defend- 
ant had  a  fair  trial,  and  that  it  was  not 
prejudiced  by  anything  occurring  at  the 
trial. 

The  judgment  is  therefore  affirmed. 

McBrlde,  Ch.  J.,  and  Benson  and  Bur- 
nett, J  J.,  concur. 
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Earlier  cases  on  this  question  are  dis- 
cussed in  a  note  to  Craft  v.  Boston  Elev. 
R.  Co.  39  L.B.A.(N.S.)  878. 

The  present  note  does  not  include 
cases  of  injury  by  falling  from  a  car  due 
to  the  leaving  open  of  car  doors.  For 
this  class  of  cases,  see  notes  referred  to 
in  the  earlier  annotation  on  this  ques- 
tion. 

As  stated  in  the  earlier  note,  the 
variety  of  circumstances  under  which  in- 
juries to  passengers  from  vehicle  doors 
have  occurred  makes  it  impossible  to  lay 
down  general  rules  concerning  liabil- 
ities for  such  injuries. 


BootviAe  of  Tea  ipsa  loquitur. 

The  application  of  the  doctrine  of  res 
ipsa  loquitur  to  cases  of  injuries  to  pas- 
sengers generally  is  treated  in  notes  to 
McGinn  v.  New  Orleans  R.  &  Light  Co. 
13  L.R.A.(N.S.)  601;  Brown  v.  Union 
P.  R.  Co.  29  L.R.A.(N.S.)  808;  and  Lee 
Line  Steamers  v.  Robinson,  L.R.A.1916C, 
358,  on  presumption  of  negligence  from 
injury  to  passenger.  Cases  of  injuries 
to  passengeiiB  by  car  doors  are  included 
in  these  notes.  Some  of  these  cases  are 
not   repeated   in   the  present  note,  but 


reference  is  made  for  them  to  the  above 
notes,  where  the  cases  are  considered  in 
connection  with  many  other  cases  in- 
volving the  application  of  the  doctrine 
under  oiroumstances  somewhat  analo- 
gous. Attention  is,  however,  called  to 
the  following  cases  cited  in  these  notes, 
which  involve  the  application  of  the  doc- 
trine to  actions  for  injuries  by  doors  of 
cars:  Chicago  Union  Traction  Co.  v. 
Leonard  (1906)  126  BL  App.  189,  cited 
in  the  note  in  13  L.R.A.(N.S.)  p.  604; 
Goss  v.  Northern  P.  R.  Co.  (1906)  48  Or. 
439,  87  Pac.  149,  cited  in  the  note  in  13 
L.R.A.(N.S.)  p.  619;  Christensen  v. 
Oregon  Short  Line  R.  Co.  (1909)  35 
Utah,  137,  20  L.R.A.(N.S.)  255,  99  Pac. 
676, 18  Ann.  Cas.  1159, 1  N.  C.  C.  A.  232, 
cited  in  the  note  in  29  L.R.A.(N.S.)  p. 
810 ;  Baum  v.  New  York  &  Q.  C,  R.  Co. 
(1908)  124  App  Div.  12, 108  N.  Y.  Supp. 
265  (injury  by  flying  up  of  trap  door  in 
floor  of  trolley  car),  cited  in  the  note  in 
29  L.R.A.(N.S.)  p.  811;  Dorn  v.  Chicago, 
R.  L  &  P.  R.  Co.  (1912)  154  Iowa,  140, 
134  N.  W.  855,  cited  in  the  not«  in  L.R.A. 
1916C,  p.  370 ;  Rodriguez  v.  Interborough 
Rapid  Transit  Co.  (1914)  85  Misc.  366, 
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147  N.  Y.  Supp.  242,  cited  in  the  note  in 
L.R,A.1916C,  p.  376;  Valentine  v.  North- 
ern  P.  E.  Co.  (1912)  70  Wash,  95,  126 
Pac.  99,  cited  in  the  note  in  L.B.A. 
1916C,  p.  378;  Holleman  v.  Georgia 
Southern  &  P.  R.  Co.  (1913)  12  0».  App. 
755,  78  S.  E.  428,  cited  in  the  note  in 
L.R.A.1916C,  p.  379. 

The  doctrine  of  res  ipsa  loquitur  is  in- 
volved, alsOy  in  a  number  of  the  cases 
set  out  infra,  in  the  present  note.  See 
especially  Kuttner  v.  Central  R.  Co.  and 
other  cases  cited  under  the  heading  next 
following,  and  the  heading  ^^Circum- 
stances under  which  negligence  cannot 
be  inferred." 

Ciroviiistances  showing  negligenoe  or 
from  whioh  nesHgenoe  may  be  in- 
ferred. 

Supplementing  note  to  Craft  v.  Boston 
Elev.  R.  Co.  39  L.R.A.(N.S.)  878. 

Attention  is  called  to  the  cases  cited 
infra,  under  the  heading,  "Circumstances 
under  which  negligence  cannot  be  in- 
ferred," for  cases  which  are  somewhat 
similar  to  some  of  the  cases  cited  under 
this  heading,  slight  circumstances  being 
sufficient  frequently  to  lead  the  courts 
to  reach  opposite  conclusions. 

See  Adams  v.  Portland  R.  Light  & 
P.  Co.  ante,  526. 

It  has  been  held  that  negligence  on 
the  part  of  a  carrier  in  not  properly 
fastening  the  door  of  a  railway  carriage, 
resulting  in  the  fall  therefrom  and  in- 
nry  of  a  passenger,  may  be  inferred  from 
evidence  that  the  door  opened  when 
"slightly"  pressed  by  the  passenger  (Gee 
V.  Metropolitan  R.  Co.  (1873)  L.  R.  8  Q. 
B.  (Eng.)  161,  42  L.  J.  Q.  B.  N.  S.  105, 
28  L.  T.  N.  S.  282,  21  Week.  Rep.  584)  or 
when  "touched"  by  him  (Richards  v. 
Great  Eastern  R.  Co.  (1873)  28  L.  T.  N. 
S.  (Eng.)  711). 

Evidence  that,  because  of  a  lurch  of 
the  car  of  a  not  unusual  character,  the 
car  door,  which  had  been  fully  opened 
on  the  cateh,  swung  shut  and  mashed  the 
fingers  of  a  passenger  who  was  passing 
from  one  car  to  another  was  held  in 
Missouri,  K.  &  T.  R.  Co.  v.  Perry  (1906) 
—  Tex.  Civ.  App.  — ,  95  S.  W.  42,  to 
justify  a  finding  that  the  catch  was  de- 
fective, notwithstanding  testimony  of 
car  inspectors  that  the  car  was  new  and 
the  door  and  fastenings  had  been  recent- 
ly inspected  and  were  in  good  condition. 

And  in  Holleman  v.  Georgia  Southern 
&  F.  R.  Co.  (1913)  12  Ga.  App.  755,  78 
S.  E.  428,  only  the  syllabus  by  the  court 
being  reported,  a  nonsuit  was  held  erro- 
neous, where  a  passenger  who  was  unable 
to  obtain  a  seat  in  a  car  stood  near  the 
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I  open  door,  and,  to  keep  from  falling 
when  the  car  gave  a  sudden  jerk,  more 
severe  and  harder  than  ordinary,  caught 
the  facing  of  the  door  With  his  hand, 
which  was  injured  by  the  slamming  of 
the  door  against  it  The  court  said  these 
facts  raised  a  presumption  of  negligence 
against  the  railway  company,  and  in  or- 
der to  exculpate  itself  it  should  show 
that  the  jerk  which  was  the  proximate 
cause  of  the  injury  was  either  incident 
to  the 'ordinary  and  usual  operation  of 
the  train,  or  was  the  necessary  result  of 
its  operation  at  the  particular  time. 

It  was  held  in  Silva  v.  Boston  &  M.  R. 
Co.  (1910)  204  Mms.  63,  90  N.  £.  547, 
that  negligence  on  the  part  of  the  carrier 
might  be  inferred  from  the  facts  that  a 
car  door,  which  had  been  opened  by  the 
brakeman  and  pushed  back  against  the 
catch  for  pessengers  to  alight  at  a  sta- 
tion, swung  shut  against  the  hand  of  a 
passenger  who  was  passing  through  the 
doorway  when  the  car  was  at  rest,  and 
that,  so  far  as  appeared,  there  was  no 
other  explanation  of  its  closing  than  ^he 
failure  of  the  brakeman  properly  to 
fasten  it  or  a  defect  in  the  door  or 
catch. 

So,  in  Kellogg  v.  Boston  &  M.  R.  Co. 
(1911)  210  Mass.  324,  96  N.  E.  525,  it 
was  held  erroneous  to  direct  a  verdict 
for  the  carrier  where  there  was  evidence 
that,  when  the  train  stopped  at  a  station, 
the  brakeman  opened  the  door  and 
pushed  it  back  upon  the  catch,  that  the 
only  passenger  who  preceded  the  plain- 
tiff did  not  touch  the  door,  nor  did  the 
plaintiff  do  so^  but  when  he  attempted  to 
pass  out,  the  door  swung  shut  and 
caught  his  hand.  The  court  said  that  the 
jury  could  have  found  that,  unless  the 
catch  was  in  some  way  defective,  it 
would  have  worked  properly  and  the 
door  would  not  have  closed;  also  that 
they  might  have  so  found  even  though 
there  was  a  strain  on  the  catch  resulting 
from  the  fact  that  the  car  was  some- 
what inclined  from  the  side  on  which  the 
door  was  hinged. 

And  where  a  passenger,  on  attempting 
to  alight  from  a  street  ear,  took  hold  of 
a  rod  or  handhold  on  a  door  leading  from 
the  vestibule  to  the  street,  the  rod  being 
intended  for  the  use  of  passengers  in 
boarding  or  alighting  from  the  car  and 
extending  across  the  door  when  open,  it 
was  held  that  negligence  on  the  part  of 
the  railway  company  in  insecurely 
fastening  the  door  might  be  inferred 
from  the  fact  that,  while  the  passenger 
was  thus  standing  waiting  for  the  car  to 
stop,  the  fastening  of  the  door  gave  way, 
allowing  it  to  swing  toward  its  place 
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when  closed  and  preeipitating  him  from 
the  car  to  the  ground.  Adams  v. 
Metropolitan  Street  R.  Co.  (1913)  174 
Mo.  App.  6,  160  S.  W.  38. 

It  was  held  in  McClinchy  v.  Boatoii 
Elev.  R.  Co.  (1910)  206  Masa.  7,  91  N. 
£.  88^  that  negligence  on  the  part  o£  a 
street  railway  might  be  inferred  from 
endence  that,  while  the  plaintiff,  who 
had  been  riding  in  the  rear  seat  of  a 
street  car,  was  in  the  aet  of  rising  after 
the  name  of  a  station  had  been  called 
and  the  ear  had  stopped,  the  ear  gave  a 
sudden  jerk^  without  warning,  and,  in 
order  to  save  herself  from  falling,  she 
grasped  the  jamb  of  the  rear  door,  and 
while  in  the  act  of  steadying  herself  the 
conductor  closed  the  door  and  injured 
her  fingers. 

Where  a  passenger  in  a  toilet  of  a  rail- 
road car  was  injured  by  the  sudden  and 
violent  opening  by  the  porter  of  the 
toilet  door,  which  struck  him  in  the  fore- 
head, it  was  heldy  in  Ward  v.  Kansas 
City  Southern  R.  Co.  (1915)  189  Mo. 
App.  305, 175  S.  W.  296,  that  evidence  of 
the  extent  and  severity  of  the  injury, 
together  with  the  other  evidence,  was 
sufficient  to  sustain  recovery  therefor  on 
the  ground  of  excessive  violence  in  open- 
ing the  door,  and  that  such  recovery 
could  not  be  defeated  on  the  ground  that 
the  occurrence  was  a  mere  accident 
which  could  not  by  reasonable  prudence 
have  been  foreseen. 

It  is  negligence  for  a  street  railway 
company  to  close  the  door  of  a  car  which 
is  stopped  for  passengers  to  enter,  with- 
out seeing  that  the  doorway  is  clear. 
Lease  v.  Pittsbui^h  R.  Co.  (1915)  247 
Pa.  149,  93  Atl.  286. 

And  in  Louisville  R.  Co.  v.  Larberg 
(1914)  158  Ky.  44, 164  S.  W.  346,  it  was 
held  that  a  street  railway  company  was 
liable  for  injury  to  a  passenger  by  the 
closing  of  the  safety  gates  on  her  heel 
while  she  was  alighting  from  the  car. 

So  it  was  held  that  the  questions  of 
n^Iigenee  and  contributory  negligence 
were  for  the  jury  and  a  judgment  for  the 
plaintiff  was  affirmed,  where  'there  was 
evidence  that  a  passenger  on  leaving  a 
street  car  was  injured  by  being  struck 
by  the  closing  upon  her  by  the  brakeman, 
of  the  iron  gate  of  the  car.  McGarry  v. 
Boston  Elev.  R.  Co.  (1907)  195  Mass. 
538,  81  N.  E.  194. 

It  is,  of  course,  the  duty  of  a  motor- 
man  on  a  street  car  to  stop  the  car  if  he 
knows  that  a  passenger  who  has  just 
alighted  is  in  danger  by  reason  of  his 
clothing  having  caught  in   the  door  o£ 


And  in  this  case,  there  being  evidence 
that  the  car  went  about  175  feet  after 
the  motorman  was  warned  that  a  pas- 
senger who  had  just  attempted  to  alight 
was  in  danger,  it  was  held  that  the  plain- 
tiff was  entitled  to  have  the  question  of 
the  defendant's  negligence  submitted  to 
the  jury. 

The  running  of  a  freight  train  having 
in  it  a  car  the  door  of  which  is  in  such  a 
damaged  condition  as  to  be  a  menace  to 
the  safety  of  persons  traveling  in  a  pass- 
ing passenger  train  is  an  act  of  negli- 
gence. The  doctrine  of  res  ipsa  loquitur 
applies  in  an  action  for  such  an  injury. 
Kuttner  v.  Central  R.  Co.  (1910)  80  N. 
J.  L.  11,  77  Atl.  470,  affirmed  without 
opinion  in  (1911)  81  N.  J.  L.  731,  80  Atl. 
1135. 

.  It  was  held  in  Alabama  G.  S.  R.  Co.  v. 
Robinson  (1913)  183  Ala.  265,  62  So. 
813^  that  a  cause  of  action  against  a  rail- 
way company  was  stated  by  a  complaint 
allegiz^  that  through  the  defendant's 
negligence  a  toilet  door  on  a  car  in  which 
the  plaintiff  was  traveling  as  a  passenger 
became  so  fastened  and  obstructed  that 
for  several  hours  she  was  unable  to  leave 
the  toilet,  resulting  in  impairment  of  her 
health  and  the  suffering  of  great  mental 
and  physical  pain.  Negligence  on  the 
part  of  the  defendant,  it  was  held,  could 
be  inferred,  if  not  from  the  confinement 
alone,  from  this  fact  in  connection  with 
the  other  evidence,  to  the  effect  that  the 
trainmen  could  not  open  the  door  with- 
out using  force. 

Under  the  following  circumstances  it 
was  held  that  the  questions  of  n^ligence 
and  contributory  negligence  were  for  the 
jury,  and  a  judgment  for  the  plaintiff 
was  affirmed : 

— where  a  passenger  who  was  standing 
near  the  door  of  a  crowded  street  car 
placed  his  hand  on  the  door  jamb  as  the 
car  passed  around  a  curve,  and  was  in- 
jured by  the  door  sliding  shut  against 
his  hand  because  the  guard,  in  opening  it 
as  the  car  approached  a  station,  had  not 
pushed  it  back  far  enough,  Colletto  v. 
Hudson  &  M.  R.  Co.  (1917)  90  K.  J.  L. 
315,  100  Atl.  200; 

— where  there  was  evidence  that,  while 
the  caboose  of  a  freight  train  was  stand- 
ing at  its  accustomed  place  for  receiv- 
ing passengers,  the  plaintiff,  a  passen- 
ger, while  attempting  to  close  the  door 
of  the  caboose,  was  injured  by  his  arm 
being  jammed  through  the  glass  of  the 
door  when  a  box  car  was  bumped  against 
the  caboose  with  unusual  force,  St.  Louis 
L  M.  &  S.  R.  Co.  V.  Johnson  (1914)  111 


the  car.    Hooper  v.  Bav  State  Street  R.    Ark.  640,  163  S.  W.  1157; 

Co.  (1914)  218  Mass.  251, 105  N.  E.  892.  *     —where  the  plaintiff,  who  had  boarded 
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a  train  at  a  flag  station  at  whioh  there 
was  no  agent,  and^  as  was  usual  in  sueh 
cases,  had  gone  to  the  baggage  ear  to  give 
instructions  as  to  his  baggage,  in  leaving 
the  car,  caught  hold  of  the  knob  on  the 
car  door  to  close  it,  and  in  doing  so  was 
injured  by  his  fingers  being  eaugfat  be- 
tween the  door  knob  and  the  easing, 
there  being  evidence  tending  to  show 
that  the  knob  was  so  close  to  the  easing 
when  the  door  was  closed  that  one^s 
finger  could  not  be  passed  between  them, 
Creason  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1910)  149  Mo.  App.  223,  130  S.  W.  445, 
holding  also  that  the  mere  fact  that  the 
door  in  question  was  constructed  as 
doors  to  such  cars  were  ordinarily  con- 
structed was  not  sufficient,  as  a  matter 
of  law,  to  exonerate  the  railway  company 
from  the  charge  of  negligence; 

— where  there  was  evidence  that  a 
passenger  on  a  street  car,  on  the  stop- 
ping of  the  train  at  her  destination,  in 
the  absence  of  the  guard  from  the  ear 
platform,  opened  the  door  of  the  car, 
and,  while  standing  in  the  doorway  of 
the  car  waiting  for  the  guard  to  open 
the  gate  to  the  platform,  was  injured 
by  the  door's  swinging  shut  upon  her 
hand  when  the  guard  opened  the  gate 
and  signaled  the  trai-n  to  start,  Baker  v. 
Manhattan  R.  Co.  (1890)  118  N.  Y.  533, 
23  N.  E.  885,  5  Am.  Neg.  Cas.  312; 

— where  the  conductor  violently 
slammed  the  door  of  a  street  car  upon 
the  hand  of  a  passenger  who  was  enter- 
inJT  the  car  and  steadying  himself  with 
his  hand  upon  the  door  jamb,  the  risk 
of  causing  an  injury  by  sueh  a  course 
being  plain.  Stein  v.  Manhattan  R.  Co. 
(1904)  90  N.  Y.  Supp.  437; 

— where  the  passenger,  in  attempting 
to  enter  a  third  class  railway  carriage  in 
the  dark,  having  a  parcel  in  one  hand, 
with  the  other  hand  took  hold  of  the 
doorpost  on  the  hinge  side  of  the  open 
door  of  the  carriage  to  assist  himself, 
there  being  no  handle  for  passengers  to 
take  hold  of,  or  none  which  could  be 
seen,  and  before  he  had  completely  en- 
tered the  carriage  the  guard  slammed 
the  door  shut,  injuring  his  hand.  Ford- 
ham  V.  London,  B.  &  S.  C.  R.  Co.  (1868) 
L.  R.  3  C.  P.  (Eng.)  368,  37  L.  J.  C.  P. 
N.  S.  176,  16  Week.  Rep.  368,  18  L.  T. 
N.  S.  566,  affirmed  in  (1869)  17  Week. 
Rep.  896; 

— where  the  porter  closed  a  car  door 
upon  the  fingers  of  a  nine-year-old  child 
who  had  just  entered  the  car  and  was  in 
the  act  of  seating  himself  in  the  seat 
nearest  the  door,  and  the  fact  that  the 
door  in  closing  also  struck  the  back  of. 
the   child's   father,   who   was   following* 
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J  him,  possibly  tended  also  to  show  undue 
haste  and  negli^nee  in  closing  it,  Cole- 
man V.  Southeastern  R.  Co.  (1866)  12 
Jur.  N.  S.  (Bug.)  944,  4  Hurlst.  &  C. 
699; 

— ^where  the  train  was  running  slowly 
as  it  approached  a  station,  and  a  passen- 
ger, after  the  brakeman  had  called  the 
station  and  opened  the  car  door,  walked 
toward  the  door,  when  the  car  gave  a 
sudden  jerk,  causing  him  to  throw  out 
his  hand  against  the  door  jamb  and  the 
car  door  to  swing  shut  upon  his  fingers,. 
Lake  Erie  &  W.  R.  Co.  v.  Cotton  (1910) 
45  Ind.  App.  580,  91  N.  E.  253; 

— ^where,  in  leaving  a  train  which  had 
stopped  at  a  station^  a  passenger  put  her 
hand  on  the  jamb  of  the  door,  which  had 
been  opened  by  the  conductor  and  which, 
without  other  apparent  cause  than  a  de- 
fective fastening,  swung  shut  upon  her 
finger,  Dom  v.  Chicago,  R.  L  &  P.  R.  Co. 
(1912)  154  Iowa,  140,  134  N.  W,  855. 

Clronm^tances     vnder    wkleh     neKll* 
genoe  eannot  be  inferred. 

Supplementing  note  in  39  L.R.A. 
(N.S.)  878. 

Attention  is  called  to  the  cases  cited 
supra,  under  the  heading,  "Circum- 
stances showing  negligence  or  under 
which  negligence  may  be  inferred,"  for 
cases  somewhat  similar  to  some  of  the 
cases  cited  under  this  heading.  As  is 
there  observed,  slight  circumstances  have 
sometimes  led  the  courts  to  reach  oppo- 
site conclusions. 

Where  a  passenger  on  the  platform  of 
an  elevated  railway  car  placed  her  hand 
on  the  door  casing  to  steady  herself  as 
the  car  rounded  a  curve,  and  was  in- 
jured by  the  door's  sliding  shut  against 
her  hand,  there  being  no  evidence  of  ex- 
cessive speed  of  the  car  or  as  to  who 
opened  the  door,  it  was  held  that  negli- 
gence could  not  be  inferred  on  the  part 
of  the  railwav  company.  Hunt  v.  Bos- 
ton Elev.  R.  Co.  (1909)  201  Mass.  182, 
87  N.  E.  489. 

And  it  has  been  held  that  negligence 
on  the  part  of  a  railway  company  cannot 
be  inferred  from  the  mere  fact  that,  as 
a  passenger  was  attempting  to  leave  the 
car  at  a  station,  she  was  injured  by  the 
car  door,  which  swung  and  caught  her 
hand  between  it  and  the  door  frame. 
Cornette  v.  Baltimore  &  O.  R.  Co. 
(1912)  115  C.  C.  A.  61,  195  Fed.  59. 

And  it  is  said  in  Rodriguez  v.  Inter- 
borough  Rapid  Transit  Co.  (1914)  85 
Misc.  366,  147  N.  Y.  Supp.  242,  which 
is  set  out  in  the  note  in  L.R.A.1916C,  on 
page  376,  that  the  mere  sudden  closing 
of  a  car  door,  due  to  no  unusual  motion 
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of  the  train,  doea  not  justify  the  pre- 
sumption of  negligence  on  the  part  of  a 
railway  company. 

So,  in  MacGill'AlIen  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1918)  229  Mafls.  162, 118 
N.  £.  248,  it  was  held  that  the  mere 
closing  of  a  car  door  on  the  hand  of  a 
passenger  who,  when  ahout  to  alight  at  a 
station'  at  which  the  train  had  stopped, 
was  standing  on  the  platform  to  allow 
others  to  precede  her,  did  not  warrant 
a  finding  of  negligence  on  the  part  of  the 
railway  company. 

And  the  fact  that  at  the  place  where 
the  train  stopped  there  was  a  down 
grade  of  2^  or  3  per  cent  was  held  not  to 
require  the  railway  company  to  station 
a  brakeman  at  the  door  of  each  car 
where  passengers  were  alighting.    Ibid. 

It  was  held  in  Merton  v.  Michigan  C. 
R.  Co.  (1912)  150  Wis.  540,  137  N.  W. 
767,  that  negligence  on  the  part  of  a  rail- 
way company  could  not  be  inferred  from 
its  failure  to  provide  the  door  of  a  toilet 
room  on  a  car  with  a  spring  or  check -to 
keep  it  from  closing  suddenly,  where  it 
was  constructed  and  operated  in  the 
usual  manner  for  such  doors,  so  as  to 
render  it  liable  to  a  passenger  who,  in 
attempting  to  leave  the  toilet,  owing  to 
a  sudden  swaying  of  the  car,  placed  his 
hand  against  the  door  jamb  on  the  hinge 
aide,  and  was  injured  by  the  catching  of 
his  hand  between  the  door  and  the  jamb 
where  the  motion  of  the  car  caused  the 
door  to  close. 

And  it  was  held  that  negligence  on 
the  part  of  a  railway  company  in  main- 
taining without  warning  a  strong  spring 
on  a  toilet  room  door,  to  cause  it  to  close, 
could  not  be  inferred  from  evidence 
merely  of  the  plaintiffs  that,  by  examina- 
tion  of  other  cars  at  times  more  or  less 
remote  from  the  time  of  the  accident, 
they  found  no  spring  so  strong  as  the  one 
in  question,  so  as  to  render  the  company 
liable  for  injury  to  a  passenger  who,  in 
leaving  the  toilet  room  in  the  dark,  to 
steady  herself,  threw  out  her  hand  in 
such  a  way  that  as  the  door  closed  auto- 
matically it  caught  and  crushed  her 
finger  in  the  hinge  side  of  the  door. 
Valentine  v.  Northern  P.  R.  Co.  (1912) 
70  Wash.  95,  126  Pac.  99.  It  was  held, 
however,  that  the  questions  of  negligence 
in  failing  to.  provide  proper  lifting  and 
of  contributory  negligence  were  for  the 
jury. 

It  was  held  also  that  there  could  be  no 
recovery  because  negligence  on  the  part 
of  the  carrier  could  not  be  inferred: 

—where  the  plaintiff,  having  entered 
a  carriage  on  one  of  the  defendant's 
trains,  left  his  hand  on  the  door  jamb  for 
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about  half  a  minute,  and  the  guard,  hav- 
ing called  to  the  passengers  to  take  their 
seats,  went  along  the  train  and  shut  the 
carriage  doors,  with  the  result  that,  not 
seeing  the  plaintiff's  thumb,  he  injured 
it  by  shutting  the.  door,  Richardson  v. 
Metropolitan  R.  Co.  (1868)  L.  R.  3  C.  P. 
(Bag.)  374,  37  L.  J.  C.  P.  N.  S.  300,  18 
L.  T.  N.  S.  721, 16  Week.  Rep.  909; 

— where  a  passenger  arose  from  his 
seat  to  prevent  others  from  entering  a 
railway  carriage  which  was  ctrowded,  and, 
the  train  starting,  threw  out  his  hand  to 
save  himself  from  falling  just  as  the 
porter  closed  the  car  door,  with  the  re- 
sult that  his  hand  was  caught  by  the  door 
and  crushed,  Metropolitan  R.  Co.  v. 
Jackson  (1877)  L.  R.  3  App.  Cas.  193, 
47  L.  J.  C.  P.  N.  S.  303,  37  L.  T.  N.  S. 
679, 26  Week.  Rep.  175, 18  Eng.  Rul.  Cas. 
677; 

— where  a  passenger  who  was  stand- 
ing in  a  crowded  street  car  on  an  ele- 
vated railway,  with  her  hand  on  the  rod 
near  the  door,  was  injured  by  the  guard 
slamming  the  door  shut  against  her 
finger,  it  appearing  that  her  hand  slipped 
from  the  rod  because- of  the  pushing  of 
a  crowd  which  the  guard  hastened  into 
the  car,  but  there  being  no  evidence  that 
the  guard  saw  or  could  have  seen  her 
hand  on  the  jamb  of  the  door  when 
he  closed  it,  Hines  v.  Boston  Elev.  R.  Co. 
(1908)  198  Mass.  346,  84  N.  E.  475; 

— where  the  hand  of  a  passenger  who 
was  entering  a  street  car  was  jammed 
against  the  door  frame  when  the  guard 
closed  the  sliding  door  of  the  car,  the  lat- 
ter testifying  that  he  looked  before  clos- 
ing the  door,  and  it  appearing  that  the 
acts  of  closing  the  door  and  of  the  pas- 
senger's placing  his  hand  upon  it  oc- 
curred simultaneously^  O'Rourke  v.  In- 
terborough  Rapid  Transit  Co.  (1905)  46 
Misc.  453,  92  N.  Y.  Supp.  317; 

— ^where  a  passenger,  when  his  station 
was  called  and  the  door  into  the  vesti- 
bule opened,  went  forward  into  the  ves- 
tibule preparatory  to  alighting,  and 
stood  facing  the  outside  vestibule  door, 
with  his  hand  against  the  jamb  of  the 
door  through  which  he  had  just  passed, 
and  his  hand  was  caught  and  injured  be- 
tween the  door  and  the  jamb  when  a 
trainman  who  stood  in  the  vestibule  in 
front  of  him  reached  into  the  car  and 
pulled  the  door  shut,  there  being  no  evi- 
dence that  the  trainman  acted  wanton- 
ly, L'Hommedieu  v.  Delaware,  L.  & 
W.  R.  Co.  (1917)  258  Pa.  115,  101  Atl. 
933; 

— ^where,  on  the  evidence,  there  was  no 

more  reason  to  suppose  that  the  closing 

'  of  the  car  door  on  the  plaintiff's  fingers 
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as  he  attempted  to  alight  was  due  to  a 
defect  in  the  catch,  than  to  infer  thkt 
it  was  not  properly  set  back  thereon 
when  opened  by  other  passengers,  there 
being  no  evidence  that  the  door  was 
opened  by  an  employee  of  the  railway 
company  or  any  direct  evidence  that  the 
catch  was  defective,  Casey  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1911)  207  Maas.  443, 
93  N.  E.  926,  holding  that  testimony  by 
an  employee  of  the  railway  company 
that  it  was  his  duty  to  open  the  car 
door  when  the  train  stopped,  and  that  he 
did  not  do  so  on  the  occasion  in  ques- 
tion because  it  had  been  opened  before 
the  train  stopped,  did  not  to  entitle  the 
plaintiff  to  go  to  the  jury  on  the  theory 
that  it  was  the  duty  of  the  railway  com- 
pany, even  if  the  door  was  opened  by  a 
passenger,  to  see  that  it  was  properly 
set  back  on  the  catch; 

— ^where  a  passenger,  as  the  train  ap- 
proached her  station,  stood  on  the  plat- 
form with  her  hand  on  the  door  jamb, 
until  the  train  stopped  in  the  usual  man- 
ner, without  violent  jolt  or  jar,  when  the 
door  swung  against  her  fingers,  it  ap- 
pearing that  the  door  was  opened  by  an- 
other passenger,  Shaughnessy  v.  Boston 
&  M.  R.  Co.  (1916)  222  Mass.  334,  110 
N.  E.  962,  the  court  saying  that  there 
was  no  more  reason  to  attach  the  plain- 
tiff's injury  to  the  fault  of  the  defendant 
than  to  the  conduct  of  the  fellow  pas- 
senger in  insecurely  or  improperly  adapt- 
ing the  door  to  the  catch;  and  that  it 
was  extremely  doubtful  whether  the 
plaintiff  was  in  the  exercise  of  due  care ; 

— where  a  passenger,  on  attempting  to 
leave  a  street  car,  caught  the  heel  of  her 
shoe  in  the  cleats  on  the  iron  threshold 
of  the  door,  causing  her  to  be  thrown  in- 
to the  vestibule,  it  appearing  that  such 
cars  were  in  common  use  and  there  being 
no  evidence  that  the  car  in  question  was 
defective  or  out  of  repair,  Perkins  v. 
Bay  State  Street  R.  Co.  (1916)  223  Mass. 
235,  111  N.  E.  717; 

— where  a  passenger  on  an  electric  rail- 
way, finding  no  vacant  seat  in  the  pas- 
senger compartment,  entered  the  baggage 
room  and  stood  near  the  open  door,  and, 
on  a  sudden  jerk  of  the  car,  threw  out 
his  hand  to  save  himself  from  falling, 
when  the  car  door  swung  shut  against  it 
and  injured  it,  Dawson  v.  Maryland  Elec- 
tric R.  Co.  (1913)  119  Md.  373,  86  Atl. 
1041,  holding  also  that  the  fact  that  the 
plaintiff  had  seen  a  man  push  the  door 
back  twice  in  order  to  fasten  it  did  not 
justify  an  inference  that  it  was  not  prop- 
erly constructed,  or  that  there  was  a  de- 
fect in  the  fastening; 

— where  the  plaintiff,  while  attempting 
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to  enter  a  subway  car  through  the  front 
vestibule,  was  injured  by  the  closing  of 
the  door  between  the  vestibule  and  the 
interior  of  the  car  upon  her  hand,  the 
evidence  tending  to  show  that  the  door 
was  closed  by  another  passenger,  and 
failing  to  show  that  it  should  have  been 
or  was  commonly  closed  between  sta- 
tions, Tracy  v.  Boston  Elev.  R.  Co. 
(1914)   217  Mass.  569,  105  N.  E.  351; 

— ^where  a  brakeman,  in  dosing  the 
door  of  a  lavatory  in  a  ear,  crushed  the 
finger  of  a  passenger  who,  to  steady  her- 
self on  a  lurch  of  the  car,  rested  her 
hand  momentarily  near  the  hinge  side  of 
the  door,  there  being  no  evidence  from 
which  it  could  be  inferred  that  the 
brakeman  should  have  noticed  it  when 
he  opened  the  door,  Martin  v.  Missouri 
P.  R.  Co.  (1909)  137  Mo.  App.  694, 119  S. 
W.  444. 

And  it  was  held  that  there  could  be  no 
recovery,  though  whether  because  of  con- 
tributory negligence  or  insuflicient  evi- 
dence to  show  negligence  of  the  carrier 
is  not  clear,  where  a  passenger  stood  in 
or  near  the  door  of  a  car  as  the  train 
was  starting,  to  say  good-by  to  her 
friends,  and  the  porter,  after  opening 
the  door  to  admit  other  passengers^ 
closed  it  upon  her  hand.  Taylor  v.  Great 
Southern  &  W.  R.  Co.  [1909]  2  Ir.  R. 
330. 

Contributory  neglieenoe. 

See  also  the  following  cases  cited  in 
the  note  in  39  L.R.A.(N.S.)  878;  Sturdi- 
vant  V.  Ft.  Worth  &  D.  C.  R.  Co.  (1894) 
—  Tex.  Civ.  App.  — ,  27  S.  W.  170; 
Wood  V.  New  York  C.  &  H.  R.  R.  Co. 
(1905)  109  App.  Div.  770,  96  N.  Y.  Supp. 
419;  Larson  v.  Boston  Elev.  R.  Co* 
(1912)  212  Mass.  262,  98  N.  E.  1048; 
Guthman  v.  Manhattan  R.  Co.  (1898)  53 
N.  Y.  Supp.  139;  Brineger  v.  Louisville 
&  N.  R.  Co.  (1903)  24  Ky.  L.  Rep.  1973, 
72  S.  W.  783 ;  Texas  &  P.  R.  Co.  v.  Over- 
all (1891)  82  Tex.  247,  18  S.  W.  142,  10 
Am.  Neg.  Cas.  280 ;  Christensen  v.  Oregon 
Short  Line  R.  Co.  (1909)  35  Utah,  137, 
20  L.R.A.(N.S.)  255,  99  Pac.  676,  18 
Ann.  Cas.  1159. 

See  also  cases  cited  supra,  under  the 
heading,  "Circumstances  under  which 
negligence  may  be  inferred,^'  in  which 
the  question  of  contributory  negligence 
was  held  to  be  for  the  jury. 

It  was  held  that  because  of  con- 
tributory negligence  there  could  be  no 
recovery  where,  on  attempting  to  enter 
the  side  door  of  an  elevated  street  car, 
the  plaintiff  was  struck  and  injured  by 
the  closing  of  the  door,  and  it  appeared 
that  she  was  familiar  with  the  operation 
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of  such  doors,  and,  without  paying  any 
attention  as  to  whether  the  signal  had 
been  given  for  the  door  to  close,  at- 
tempted to  enter  the  ear  when  she  knew 
the  door  was  likely  to  be  closed  at  a 
given  signal  by  a  man  who  could  not  see 
her,  and  that  the  door  had  begun  to 
close  before  she  attempted  to  enter  the 
ear.  Bentson  v.  Boston  Elev.  R.  Co. 
(1909)  202  Mass.  377,  88  N.  E.  437. 

And  it  was  held  that  because  of  con- 
tributory negligence  there  could  be  no 
recovery  for  injury  to  a  passenger  by  fall- 
ing from  a  car  while  attempting  to  close 
the  door,  where  it  appeared  that  the  train 
would  have  stopped  at  a  station  in  three 
minutes,  that  the  passenger  could  have 
taken  a  seat  away  from  the  door,  which 
he  had  several  times  unsuccessfully  at- 
tempted to  close,  although  the  carrier 
was  negligent  in  maintaining  a  defec- 
tive lock  on  the  door.  Adams  v.  Lan- 
cashire &  Y.  R.  Co.  (1869)  L.  R.  4  C.  P. 
(Eng.)  739,  38  L.  J.  C.  P.  N.  S.  277,  20 
L  T.  N.  S.  850,  17  Week.  Rep.  884. 

It  is  not  negligence,  as  matter  of  law, 
for  a  passenger  in  alighting  from  a 
standing  car,  the  door  of  which  a  brake- 
man  has  pushed  back  against  the  catch 
for  passengers  to  alight,  to  rest  her  hand 
upon  the  door  jamb,  so  as  to  preclude 
recovery  for  injury  by  the  swinging  shut 
of  the  door  against  her  hand  because  the 
eateh  is  defective.  Silva  v.  Boston  &  M. 
R.  Go.  (1910)  204  Mass.  63,  90  N.  E.  547. 

VThere  a  railway  mail  clerk  was 
thrown  from  a  moving  mail  car  because 
of  the  absence  of  a  bar  across  the  open- 
ing when  the  door  was  open,  it  was  held, 
in  Washington  &  0.  D.  R.  Co.  v.  Carter 
(1915)  117  Va.  424,  85  S.  E.  482,  that 
there  could  be  no  recovery  for  the  in- 
jury so  sustained,  because  it  was  due  to 
the  removal  of  the  bar,  with  the  mail 
clerk's  consent,  by  an  employee  of  the 
railway  company  who  was  not  acting  in 
the  line  of  his  duty,  although  such  con- 
sent was  given  on  the  promise  of  the 
employee  to  replace  the  bar.  This  con- 
clusion, it  was  said  on  a  later  appeal, 
which  is  reported  in  (1918)  —  Va.  — , 
95  S.  E.  464,  was  based  on  the  ground  of 
the  mail  clerk's  contributory  negligence. 
But  it  was  held  error  on  the  later  appeal 
to  set  aside  a  verdict  in  favor  of  the 
plaintiff  on  the  seoond  trial,  where  it  ap- 
peared from  his  testimony  that  he  did 
not  know  of  the  remoTftl  of  the  bar  or 
acquiesce  therein. 

And  in  an  action  by  a  railway  mail 
clerk  against  a  railway  company  for  in- 
jury by  a  sliding  door  on  a  baggage  car, 
where  there  was  evidence  that  the  plain- 
tiff knew  that  the  door  was  not  provided 
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with  a  hook  or  other  fastener,  and  would 
shut  upon  the  sudden  application  of  the 
brakes  when  the  train  was  running 
rapidly;  that  such  application  might  oc- 
cur at  any  time,  and  that  he  could  have 
taken,  but  did  not  take,  precautions  for 
his  protection,  it  was  held  that  the  de- 
fendant was  entitled  to  have  the  question 
of  contributory  negligence  clearly  and 
fully  stated  to  the  jury,  and  that  it  was 
not  thus  stated  by  an  instruction  which 
submitted  the  question  only  by  implica- 
tion in  that  it  required  the  jury  to  find, 
as  a  condition  of  the  plaintiff's  recovery, 
that  his  injuries  resulted  "solely  and 
proximately"  from  the  defendant's  negli- 
gence. Virginian  R.  Co.  v.  Bell  (1913) 
115  Va.  429,  79  S.  E.  396,  Ann.  Cas. 
1915A,  804.  On  a  later  appeal  reported 
in  (1916)  118  Va.  492,  87  S.  E.  570,  the 
question  whether  the  plaintiff  was  negli- 
gent in  not  holding  the  door  open  with 
his  hand  or  foot  was  held  to  be  for  the 
jury. 

MitfoellaneoiM}  iastniotioiuu 

It  was  held  in  Williams  v.  Citizens^ 
Electric  Street  R.  Co.  (1904)  184  Mass. 
437,  68  N.  E.  840,  that  there  could  .be 
no  recovery,  because  the  evidence  left 
the  manner  of  the  injury  conjectural^ 
where  recovery  was  sought  for  the  death 
of  a  passenger  on  a  street  oar  on  the 
theory  that  his  finger  was  injured  be- 
cause of  a  defect  in  the  appliances  of 
the  car  door,  and  that  he  fainted  be- 
cause of  such  injury,  and  fell  from  the 
car. 

An  instruction  in  an  action  for  injury 
alleged  to  have  been  due  to  the  negli- 
gence of  a  porter  in  closing  a  car  door 
upon  the  plaintiff's  finger,  to  the  effect 
that,  if  the  jury  found  that  the  plain- 
tiff was  lawfully  on  the  train  as  a  pas- 
senger, and,  in  attempting  to  enter  one 
of  the  cars,  the  porter  forcibly  closed 
the  car  door  on  the  plaintiff's  finger,  and 
that  the  door  was  closed  without  warn- 
ing, the  plaintiff  could  recover  damages, 
in  the  absence  of  contributory  negli- 
gence, was  held  erroneous,  on  appeal  by 
the  carrier,  in  Galveston,  H.  &  S.  A.  R. 
Co.  v.  Davidson  (1884)  61  Tex.  204,  6 
Am.  Neg.  Cas.  510.  The  objections  were 
that  the  instruction  apparently  assumed 
one  of  the  issues  in  the  case,  viz.,  that 
the  plaintiff  when  injured  was  in  the  act 
of  entering  the  car;  that  it  in  effect  as- 
serted without  qualification  that  it  was 
negligence  for  the  porter  to  close  a  car 
door  without  warning,  and  that  the 
phrase  "forcibly  closed  the  door"  was 
likely  to  confuse  the  jury. 
And  in   an  action  for  injury  to  the 
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hand  of  a  passenger  by  the  closing  upon 
it  of  a  car  door  while  he  was  on  the  plat- 
form preparing  to  alight,  it  was  held,  in 
St.  Louis  Southwestern  R.  Co.  v.  Ball 
(1902)  27  Tex.  Civ.  App.  287,  66  S.  W. 
879,  that  an  instruction  was  erroneous 
which  was  to  the  effect  that,  if  the 
jury  believed  that  the  porter  at  the  time 
he  opened  the  door  did  not  see  the  plain- 
tiff on  the  platform  and  "could  not 
have  seen"  him  by  the  use  of  reason- 
able diligence,  that  plaintiff  was  lean- 
ing against  the  door,  and  that  to  pre- 
vent his  falling  the  porter  attempted 
to  shut  it,  whereby  the  injury  oc- 
curred, the  carrier  was  not  liable,  in 
that  it  failed  properly  to  present  the  is- 
sue whether  the  porter  knew  or  had  rea- 
son to  anticipate  that  the  plaintiff  was 
leaning  against  the  door,  and  also,  in 
the  latter  part,  failed  to  add  the  qualifi- 
cation that  in  closing  the  door  he  must 
use  that  care  which  an  ordinarily  pru- 
dent person  would  have  used  under  the 
circumstances. 

In  an  action  for  injury  to  a  passenger's 
hand  by  a  door  on  a  Pullman  car,  where 
the  issue  was  whether  the  catch  used  to 
hold  the  door  open  was  in  proper  order, 
it  was  held  that  the  plaintiff  was  not 
prejudiced  by  instructions  that,  if  the 
defendant  used  the  ordinary  fastener 
and  it  was  in  the  usual  condition  and 
held  the  door  as  such  fasteners  were 
intended  to  hold  doors,  the  defendant 
had  done  all  the  law  required  of  it,  and 
that  such  fasteners  were  intended  to 
hold  doors  so  as  to  require  "a  vigorous 
pull"  to  loosen  them.  Riegel  v.  Pull- 
man Co.  (1914)  127  C.  C.  A.  121,  210 
Ted,  273. 

It  was  held  in  Cooper  v.  Caledonian  R. 
Co.  4  F.  (Scotch)  880,  Mews'  Eng.  Case 
Law  Dig.  (1898-10)  Supp.  col.  2176,  that 
a  cause  of  action  was  stated  where  the 
plaintiff    alleged    that,    while    she    was 


traveling  on  the  defendant's  railway,  one 
of  the  doors  of  the  compartment  in 
which  she  was  seated  swung  open  as  a 
result  of  the  company's  negligence  in 
not  properly  fastening  it,  and  almost  at 
the  same  moment  the  motion  of  a  pass- 
ing train  caused  the  door  to  swing  back 
and  forward,  with  great  violence  against 
the  carriage,  that  the  glass  of  the  win- 
dow was  broken  into  fragments  and  the 
woodwork  of  the  door  sijlintered,  that 
it  seemed  to  her  the  trains  had  collided, 
and  she  received  such  a  nervous  shock 
as  resulted  in  permanent  injury. 

The  note  does  not  purport  to  cover 
such  cases  as  Pullman  Co.  v.  Gutierez 
(1917)  —  Tex.  Civ.  App.  — ,  198  S.  W. 
1065,  where  a  passenger  was  locked  in  a 
car,  or  thought  she  was,  and  sustained 
injury  from  fright  or  other  causes.  And 
the  note  does  not  include  cases  of  in- 
juries from  car  doors  to  persons  beside 
trains,  as,  for  instance,  those  on  station 
platforms. 

It  should  be  observed,  also,  that  there 
are  cases  of  injuries  to  passengers  from 
car  doors  which  cannot  be  properly  cov- 
ered in  the  present  note,  because  the 
questions  considered  are  not  distinctive 
to  this  class  of  cases.  For  example,  see 
Daniels  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1916)  —  Mo.  App.  — ,  181  S.  W.  599, 
where  a  passenger,  on  the  invitation  of 
the  auditor,  as  the  train  approached  a 
station,  followed  him  to  the  open  door 
of  the  car  and  placed  her  hand  on  the 
door  jamb  to  steady  herself,  when  the 
train  gave  a  sudden  jerk,  and  the  door 
came  loose  from  the  catch  and  closed 
upon  her  fingers.  The  questions  con- 
sidered, however,  were  whether  the  pas- 
senger was  negligent  in  leaving  her  seat 
before  the  train  stopped,  and  whether 
there  was  evidence  of  negligence  for  the 
jury  in  the  manner  of  stopping  the  train. 

R.  £.  H. 
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AMERICAN  TRUST  &.  BANKING  COM- 
PANY, Exr.,  etc.,  of  George  Balfour,  De- 
ceased, 

V. 

MRS.  ELIZABETH  BALFOIJK,  Impleaded, 
etc.,  Plff.  in  Certiorari. 

(138  Tenn.  385,  198  S.  W.  70.) 

Wills  —  specific  legacy  —  life  insurance 
policies. 

A  bequest  of  the  proceeds  of  fipecified  life 


insurance  policies  in  trust  for  testator's 
daughter  is  specific  and  adeemed  by  the  col- 
lection by  testator  of  the  surrender  value  of 
the  policies,  and  the  deposit  of  the  proceeds 
in  bank. 

For  other  oases,  see  WiUs,  III,  I,  in  Dig. 
1-52  N.  8. 

(NoTember  8,  1917.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals  to  review   a  decree   reversing   a 
decree  oi  the  Chancery  Court  for  Hamilton 


Note.  —  For  change  in  subject-matter  or 
substitution  of  other  property  as  an  ademp- 
tion of  a  specific  legacy  or  devise,  see  anno- 
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tation  following  this  case,  post,  53S,  and 
references  therein  to  annotations  on  related 
questions. 
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County  in  favor  of  the  defendant  widow, 
in  a  suit  for  the  construction  of  the  will  of 
George  T.  Balfour,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Miller  &  Miller,  for  plaintiff  in 
certiorari : 

The  exclusive  heqnest  to  the  daughter's 
use  was  conditioned  on  the  testator  dying 
before  the  daughter's  education  was  com- 
pleted. The  contingency  contemplated  did 
not  arise;  consequently,  the  exclusive 
feature  of  the  bequest  failed. 

Damon  v.  Damon,  8  Allen,  194;  Fontain 
V.  Ravenel,  17  How.  36fl,  15  L.  ed.  80; 
Pritchard,  Wills,  §§  20,  468,  469;  40  Cyc. 
1500,  1652. 

The  bequest  to  the  exclusive  Use  of  the 
daughter  was  specific,  and  being  a  specific 
legacy,  the  conduct  of  the  testator,  after 
the  daughter's  education  was  completed, 
was  an  ademption,  whereby  his  entire  es- 
tate should  be  divided  in  equal  moieties  be- 
tween the  widow  and  daughter. 

Tipton  v.  Tipton,  1  Coldw.  253;  Hanlove 
V.  Gaut,  2  Tenn.  Ch.  App.  444;  Darden  v. 
Hatcher,  1  Coldw.  513;  Pruner's  Estate, 
222  Pa.  170,  40  L.R.A.(N.S.)  561,  70  Atl. 
1000;  Nusly  V.  Curtis,  36  Colo.  464,  7 
LR.A.(N.S.)  692,  118  Am.  St.  Rep.  113,  80 
Pac.  846,  10  Ann.  Cas.  1134;  Lang  v. 
Vaughn,  137  Ga.  671,  40  L.R;A.(N.S.)  542, 
74  S.  E.  270,  Ann.  Cas.  1913B,  52; 
Snyder's  Estate,  217  Pa.  71,  11  L.R.A. 
(N.S.)  49,  118  Am.  St.  Rep.  900,  66  Atl. 
157,  10  Ann.  Cas.  488;  Walton  v.  Walton, 
7  Johns.  Ch.  258,  11  Am.  Dec.  456. 

Messrs.  Tatum,  Thach,  St  Lyncli  and 
George  H.  WeBt  for  defendants  in  certio- 
rari. 

Messrs.  Ranldn  St  Fraaier  for  complain- 
ant 

WiUiamB,  J.,  delivered  the  opinion  of  the 
court: 

The  executor  of  the  will  of  George  T. 
Balfour  filed  the  bill  of  complaint  for  a  con- 
struction of  the  will  in  respect  to  the  dis- 
position it  makes  of  two  policies  of  insur- 
ance on  the  life  of  testator.  The  pertinent 
clauses  of  the  will  are  as  follows: 

"(6)  Should  I  die  before  my  said  daugh- 
ter, Beulah  Balfour,  shall  have  completed 
her  education,  I  direct  that  her  tuition 
and  school  expenaes  be  paid  out  of  my  life 
insurance  policies  in  the  Northwestern  and 
the  Penn  Mutual  Life  Insurance  Compa- 
nies; and  that  the  balance  of  the  money  due 
to  my  estate  under  said  policies  be  added 
to  the  trust  fund  hereinafter  created 
for  the  use  and  benefit  of  my  said  daughter. 

"(7)  I  direct  that  the  balance  and  re- 
mainder of  my  estate,  of  any  and  every 
kind  whatsoever,  whether  real,  personal  or 


mixed,  of  which  T  may  die  seised  and  pos- 
sessed, or  to  which  I  may  be  in  any  way 
entitled,  shall  be  divided  by  my  executor 
hereinafter  named  as  nearly  as  may  be  in 
two  parts. 

"(8)  One  of  the  two  equal  parts  above 
provided  for,  I  give  and  bequeath  unto  my 
wife,  Elizabeth  Balfour.     .     .     . 

"(9)  The  other  equal  portion  of  the  re- 
mainder of  my  estate  provided  for,  1  give 
and  bequeath  unto  American  Trust  &  Bank- 
ing Company,  of  Chattanooga,  Tennessee,  as 
trustee.  .  .  .  The  balance  of  my  life 
insurance  money  above  referred  to  shall 
be  added  to  said  fund  and  constitute  a  part 
thereof." 

The  chancellor  properly  held  that  the 
education  of  the  daughter,  referred  to  in 
the  sixth  clause,  was  completed  before  the 
death  of  the  testator.  The  chancellor's  rul- 
ing on  this  question  of  fact  was  not  re- 
versed by  the  court  of  civil  appeals.  There 
is,  however,  a  sharp  conflict  between  the 
chancellor  and  the  court  of  civil  appeals 
in  regard  to  the  proper  disposition  of  the 
proceeds  of  the  life  insurance  policies. 

It  appears  that,  nearly  two  years  after 
executing  the  will,  Balfour  collected  from 
the  insurance  companies  the  amounts  due 
on  \he  policies,  as  the  cash  surrender  val- 
ues at  that  date, — $2,942.30  from  one  com- 
pany and  $8,653.05  from  the  other.  The^e 
sums,  aggregating  $11,595.35,  he  deposited 
in  his  savings  account  in  bank.  These 
items,  together  with  other  funds  already 
in  that  account,  amounted  to  $13,000  or 
above;  and  a  few  days  later  he  invested 
$13,000  thereof  in  real  estate  mortgage 
notes  which  he  held  at  the  time  of  his 
death.  The  evidence  does  not  disclose  the 
number  of  the  notes  or  their  respective 
amounts,  or  how  much  of  either  of  the 
policies'  product  went  into  the  one  or  the 
other. 

Tlie  chancellor  held  that  the  bequest  of 
the  life  insurance  proceeds  to  the  daughter 
was  a  specific  legacy,  and  that  by  the 
testator's  realizing  on  and  canceling  the 
policies  the  legacy  was  adeemed,  the  mort- 
gage notes  then  standing  for  equal  division 
between  the  widow  and  daughter  under 
clauses  8  and  9  of  the  will.  The  court  of 
civil  appeals  was  of  opinion  that  the  chan> 
eel  lor  was  in  error,  and  held  that  the  leg- 
acy was  not  specific,  and  that  therefore 
there  could  be  no  ademption  by  such  acts 
of  the  testator. 

Is  the  legacy  in  specific  nature,  so  aa 
to  be  subject  to  ademption? 

A  "specific  legacy'*  is  a  bequest  of  a 
specific  article  or  particular  fund  or  desig- 
nated part  of  the  testator's  estate,  dis- 
tinguished from  all  others  of  the  same 
nature.    Manlove  v.  Gaut,  2  Tenn.  Ch.  App. 
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410,  445;   4  Words  &  Phrases,  2d  series, 
C51. 

Counsel  of  the  daughter  stress  in  argu- 
ment the  fact  that  the  policies  were  not 
bequeathed,  as  such,  but  that  the  proceeds, 
or  balance  of  the  proceeds  thereof,  were. 

In  Tipton  v.  Tipton,  1  Coldw.  252,  a 
bequest  of  "the  amount  of  the  following 
notes:  John  Stephens,  $293;  Robert  Por- 
ter's note,  $488;  Ruth  &  Lillard's,  $385,'* 
— was  held  to  be  a  specific  legacy  of  the 
notes,  or  debts  evidenced  thereby. 

In  Manlove  v.  Gaut,  supra,  the  bequest 
was  of  the  "proceeds  of  the  sale  of  the 
storehouse"  (designated)  left  after  paying 
the  mortgage  thereon,  and  it  was  ruled 
that  it  was  a  specific  legacy. 

A  leading  case  dealing  wnth  a  bequest  of 
proceeds  of  life  insurance  policies  is  Nusly 
V.  Curtis,  36  Colo.  464,  7  L.R.A.  ( N.S. )  592, 
318  Am.  St.  Rep.  113,  85  Pac.  846,  10  Ann. 
Cas.  1134.  It  was  there  said:  "It  will 
further  be  observed  that  this  is  not  a  gift 
of  money  'out  of  or  'from  the  proceeds  of 
any  insurance  policy,  but  it  is  a  gift  of 
the  entire  fund  itself.  It  is  just  the  same 
as  if  the  policy  itself  had  been  bequeathed. 
.  .  It  has  been  held  that  a  gift  of  all 
the  money  due  on  a  particular  bond  is  as 
much  a  specific  legacy  as  a  gift  of  the  bond 
itself.  The  same  principle  is  applicable 
to  an  insurance  policy.  A  gift  of  an  insur- 
ance policy  is  no  more  specific  than  is  a 
gift  of  all  the  money  due  thereon.  Ash- 
burner  V.  Macguire,  2  Bro.  Ch.  108,  29  Eng. 
Reprint,  62,  2  Eng.  Rul.  Cas.  18;  Stout  v. 
Hart,  7  N.  J.  L.  414;  McMahon's  Estate, 
132  Pa.  175,  19  Atl.  68.  So,  a  bequest  of  all 
or  a  part,  of  a  specific  fund  or  money, 
.  .  .  was  held  to  be  specific  (citing 
cases ) ." 

See  also  Leonard  v.  Harney,  173  N.  Y. 
352,  e^  N.  E.  2;  Chase  v.  Lockerman,  11 
Gill  &  J.  185,  35  Am.  Dec.  277;  Smith's  Ap- 
peal, 103  Pa.  559;  Barker  v.  Rayner,  5 
Madd.  Ch.  208,  56  Eng.  Reprint,  873.  26  Re- 
vised Rep.  18,  affirmed  2  Russ.  Ch.  122, 
38  Eng.  Reprint,  282. 

A  policy  of  life  insurance  as  the  subject- 
matter  of  a  legacy  is  peculiarly  individ- 
ualized for  distinction,  issued,  as  it  is,  on 
the  life  of  a  given  person  in  a  particular 
company.     Unlike  stocks,  bonds,  and  other 


securities,  such  a  policy  may  not  be  ac- 
quired by  purchase  at  will  in  open  market 
by  the  testator  or  his  personal  representa- 
tive to  respond  to  and  satisfy  the  bequest. 

To  test  the  nature  of  the  bequest,  let  it 
be  assumed  that  the  testator  had  failed  to 
pay  the  premiums,  and  that  the  policies 
had  lapsed  and  no  proceeds  had  been  real- 
ized. Would  the  claimant  legatee  have  a 
right  to  resort  to  the  general  estate  for 
satisfaction?  In  what  sum?  We  are  of 
opinion  that  the  chancellor  was  correct  in 
holding  the  legacy  specific  in  nature. 

Was  there  an  ademption  of  the  legacy? 

"Ademption"  of  a  specific  legacy  is  the 
extinction,  alienation,  withdrawal,  or  satis- 
faction of  the  legacy  by  some  act  of  the 
testator  by  which  an  intention  to  revoke 
is  indicated, — the  doing  of  some  act  with 
regard  to  the  subject-matter  which  inter- 
feres with  the  operation  of  the  will. 

In  Tipton  v.  Tipton,  supra,  it  was  held, 
where  the  testator  transferred  the  Ruth  & 
Lillard  note  of  $385  to  his  son,  taking  tlie 
note  of  the  latter  for  the  same  amount,  and 
the  son's  note  was  held  by  testator  at  the 
time  of  his  death,  an  ademption  w^as  ef- 
fected. 

In  Nusly  v.  Curtis,  supra,  it  was  ruled 
that  the  legacy  of  the  proceeds  of  the  pol- 
icies was  adeemed  by  the  collection  of  the 
fund  by  the  testator  and  her  commingling 
same  with  her  other  funds.  The  same 
principle  was  enforced  in  Pruner's  Estate, 
222  Pa.  179,  40  L.R.A.(N.S.)  561,  70  Atl. 
1000,  and  Barker  v.  Rayner,  supra. 

These  and  many  other  authorities  il- 
lustrate the  rule  that  a  specific  legacy  is 
adeemed  when  there  has  been  a  naateri&l 
alteration  or  change  in  the  subject-matter, 
and  that  the  property  into  which  it  was  con- 
verted in  such  change  cannot  be  substi- 
tuted as  or  for  the  specific  bequest.  See 
cases  collected  in  note  to  Gardner  v.  Mc- 
Neal,  40  L.R.A. (N.S.)   563. 

The  Chancellor's  decree  on  both  points 
finds  full  support  in  Tipton  v.  Tipton, 
[supra,  and  the  principles  of  that  case  are 
supported  by  the  authorities  in  other  juris- 
dictions. We  therefore  reverse  the  decree 
of  the  Court  of  Civil  Appeals  and  affirm 
that  of  the  Chancellor. 


Annotations-Change  in  subject-matter  or  substitution  of  irtlitf  property 

as  an  ademption  of  a  specific  legacy  or  devise. 


The  present  annotation  is  supplemen- 
tary to  the  note  to  Lang  v.  Vaughn,  40 
L.R.A. (N.S.)  553,  wherein  the  question 
of  change  in  subject-matter  or  substitu- 
tion of  other  property  as  an  ademption 
of  a  specific  legacy  or  devise  was  treated, 

L.R.A.19181). 


and  to  the  note  to  Re  Pruner,  40  L.R.A. 
(N.S.)  561,  which  treated  the  question 
of  the  collection  of  an  insurance  policy 
during  the  liftime  of  the  testator  as  an 
ademption  of  a  specific  legacy  thereof. 
As  to  gift  by  testator  as  ademption 
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of  general  legacy  to  donee,  see  annota* 
tion  to  EUard  v.  Pems,  L.R.A.1916C, 
613. 

As  is  shown  by  the  earlier  note,  the 
decided  weight  of  modern  authority  is  to 
the  effect  that  a  specific  legacy  is 
adeemed  by  a  material  or  radical  altera- 
tion or  change  in  or  substitution  of  some- 
thing else  in  place  of  the  subject-matter 
thereof,  and  that  the  property  into  which 
it  is  converted  cannot  be  substituted  as 
a  specific  bequest.  Later  authorities  also 
support  this  conclusion. 

Thus  in  Holmes  v.  Langley  [19131  1 
ir.  R.  232,  applying  the  rule  that  a  ma- 
terial change  in  the  character  of  prop- 
erty specifically  bequeathed  or  devised 
works  an  ademption,  it  was  held  that  a 
bequest  of  certain  New  Zealand  bonds 
had  been  adeemed  by  their  sale  and  the 
investment  of  the  proceeds  in  Consols, 
and  that  as  the  specific  property  appoint- 
ed had  ceased  to  exist,  there  was  nothing 
upon  which  the  bequest  could  operate. 
And  that  where  a  testator  specifically 
bequeathed  all  the  shares  in  the  W.  Co. 
belonging  to  him  at  the  time  of  his 
death,  but  at  the  date  of  the  will  the 
testator  held  shares  only  in  the  A.  Co., 
which  was  subsequently  amalgamated 
with  the  W.  Co.,  for  shares  in  which  his 
original  shares  were  exchanged,  and 
which  he  still  held  at  his  death,  the 
shares  did  not  pass  to  the  specific  lega- 
tee, but  fell  into  the  residue,  see  Re  At- 
lay,  56  Sol.  Jo.  (Eng.)  444,  as  set  out 
in  Mews,  Eng.  Case  Law  Dig.  (1911-15) 
col.  1824.  And  to  the  same  effect,  see  Re 
Humphreys,  60  Sol.  Jo.  (Eng.)  105,  as 
set  out  infra. 

And  where  a  testator  sells  and  con- 
veys land  which  he  has  specifically  de- 
vised, same  is  withdrawn  from  the  will, 
and  the  legatee  acquires  no  interest  in  a 
bond  and  mortgage  taken  by  the  testator, 
although  given  for  a  portion  of  the  pur- 
chase money.  Walker  v.  Waters  (1912) 
118  Md.  203,  84  Atl.  466;  Re  Gibson 
(1914)  57  Pa.  Super.  Ct.  283.  And  see 
Re  Tracy,  25  Ont.  Week.  Rep.  413,  5 
Ont.  Week.  N.  530,  cited  in  Can.  Ann. 
Dig.  (1913)  col.  969. 

And  in  May  v.  Sherrard  (1913)  115 
Va.  617,  79  S.  E.  1026,  Ann.  Cas.  1913B, 
1131,  where  a  testator  revoked  a  specific 
devise  of  a  certain  house  and  lot  by  sell- 
ing the  same,  it  was  held  that  the  devisee 
fould  not  take  other  real  estate  in  which 
the  proceeds  were  in  part  invested,  even 
though  the  testator  had  subsequently 
drawn  a  codicil  in  which  it  was  stated 
that  the  house  and  lot  had  been  sold  and 
a  portion  of  the  proceeds  invested  in 
other  houses  and  lots,  the  court  saying 
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that  ademption  depends  upon  a  rule  of 
law,  and  not  upon  the  intention  of  tes< 
tator. 

The  rule  deduced  from  the  cases  set 
out  in  the  earlier  note,  that  a  mere 
change  in  or  alteration  of  the  form  of 
the  evidence  of  the  thing  specifically  be- 
queathed does  not  adeem  the  legacy  so 
as  to  prevent  the  legatee  from  taking 
under  the  will,  is  also  supported  by  the 
recent  cases. 

Thus,  in  Re  Clifford  [1912]  1  Ch. 
(Eng.)  29,  81  L.  J.  Ch.  N.  S.  220,  106 
L.  T.  N,  S.  14,  28  Times  L.  R.  57,  56  Sol. 
Jo.  91,  where  a  testator  bequeathed 
"twenty- three  of  the  shares  belonging  to 
me''  in  a  certain  company,  and  during 
testator's  lifetime  such  company  was 
amalgamated  with  another  company  and 
each  share  of  the  old  stock  divided  into 
four  shares,  it  was  held  that  the  legacy 
was  not  adeemed  so  that,  in  the  absence 
of  any  indication  of  an  intention  that 
the  bequest  was  to  be  construed  other 
than  as  at  the  date  of  the  will,  the  be- 
quest passed  ninety-two  of  the  subdi- 
vided shares,  it  being  possible  to  identify 
the  same  as  the  equivalent  in  all  but 
name  and  form  of  the  original  twenty- 
three  shares.  So  in  Re  Leeming  [1912] 
1  Ch.  (Eng.)  828,  81  L.  J.  Ch.  N.  S.  453, 
106  L.  T.  N.  S.  793,  it  was  held  that  a 
specific  bequest  of  ten  shares  in  a  cer- 
tain company  was  not  adeemed  by  the 
fact  that,  subsequent  to  the  making  of 
the  will,  the  company  had  been  wound 
up,  reconstructed,  and  reincorporated 
under  the  same  name,  with  each  of  the 
old  shares  represented  by  four  of  the 
new,  the  court  saying  that  the  change 
was  in  form  only,  and  that  forty  of  the 
new  shares  were  in  substance  ten  of  the 
old.  And  that  a  specific  legacy  of  "all 
my  shares"  in  the  A.,  B.,  &  C.  Co's  passes 
to  the  legatee  "preferred  ordinary  stock" 
into  which  the  shares  in  the  B.  Co.  had 
been  converted  on  the  reconstruction  of 
that  company  and  amalgamation  with  an- 
other company,  but  not  a  debenture  bond 
which  had  been  created  by  a  reconstruc- 
tion of  the  A.  Co.,  nor  debenture  stock 
of  the  C.  Co.,  similarly  created  on  a  re- 
construction, see  Re  Humphreys,  60  Sol. 
Jo.  (Eng.)  105,  as  set  out  in  Mews,  Eng. 
Case  Law  Dig.  (1911-15)  col..  1824.  And 
that  where  one  hundred  £1  shares  in  a 
certain  company  were  specifically  be- 
queathed, and  each  share  was,  by  a 
special  resolution  of  the  company,  sub- 
sequently divided  into  one  thousand 
shares  of  2s.  each,  such  one  thousand 
shares  passed  under  the  bequest,  see  Re 
Greenberry,  55  Sol.  Jo.  (Eng.)  633,  as 
set  out  in  Mews,  Eng.   Case  Law  Dig. 
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(1911-15)  col.  1800.  And  in  Pmyn  v. 
Sears  (1916)  96  Misc.  200,  161  N.  Y. 
Supp.  68,  where  testator  bequeathed 
thirty  shares  of  the  8.  &  P.  Corporation 
of  Rome,  New  York,  which  corporation 
did  business  at  Rome  and  Watertown, 
it  was  said  that  the  dissolution  of  this 
corporation  and  the  transfer  of  all  its 
assets  to  a  new  corporation,  named  S.  & 
P.  Inc.,  and  which  did  business  only  at 
Watertown,  did  not  constitute  an  ademp- 
tion of  the  legacy  even  though  it  be  re- 
garded as  specific.  And  as  to  substitu- 
tion of  shares  in  a  new  company  after 
absorption  of  another  company,  shares 
of  which  had  been  specifically  be- 
queathed, see  Re  Murray,  11  Oat.  Week. 
N.  23,  cited  in  Can.  Ann.  Dig.  (1916) 
col.  620. 

And  in  Cornwell  v.  Mt.  Morris  M.  E. 
Church  (1913)  73  W.  Va.  96,  80  S.  E. 
148,  where  a  fund  in  bank  was  de- 
scribed in  a  will  as  coal  money,  but, 
during  the  testator's  life,  was  invested 
by  him  in  municipal  bonds,  it  was  held 
that  this  change  of  form  did  not  work 
an  ademption  or  destruction  of  the  coal 
money  fund,  the  court  arguing  that  the 
fund  had  not  ceased  to  exist,  but  re- 
mained in  an  altered  form. 

And  as  supporting  the  rule  that  a 
mere  change  in  the  form  of  the  evidence 
of  the  thing  specifically  bequeathed  does 
not  adeem  a  legacy,  see  Spinney  v.  Eaton 
(1913)  111  Me.  1,  46  L.R.A.(N.S.)  535, 
87  Atl.  378,  wherein  the  holding  in  Ford 
V.  Ford  (1851)  23  N.  H.  212,  set  out  in 
40  L.R.A.(N.S.)  at  p.  556,  to  the  effect 
that  a  renewal  of  notes  by  less  than  all 
of  the  original  signers  does  not  adeem  a 


specific  legacy  of  the  original  notes,  was 
approved  and  relied  upon  by  way  of 
argument. 

Where  a  testator  makes  specific  de- 
vises and  then  becomes  incompetent,  and 
the  devised  property  is  sold  by  his  com- 
mittee under  order  of  a  proper  courts 
and  by  statute  the  proceeds  are  deemed 
property  of  the  same  nature  as  the  in- 
terest or  property  sold,  the  sale  does  not 
adeem  the  specific  devise,  and  the  dev- 
isee is  entitled  to  the  proceeds  of  the 
land  sold.  Re  Garlick  (1916)  96  Misc. 
653,  161  N.  Y.  Supp.  1113. 

But  that  where  property  is  q>ecifically 
devised  and  then  is  taken  from  testator 
by  operation  of  law,  in  his  lifetime,  the 
devisee  takes  nothing,  see  dictum  in  Re 
Gibson  (1914)  57  Pa.  Super.  Ct.  283. 

Collection  of  insnranoe  policy  dvrlns^ 
lifetime  of  testator  as  an  ademption, 
of  specifio  legacy  thereof. 

Supplementing  note  in  40  L.R.A. 
(N.S.)  561. 

American  Trust  &  Bkg.  Co  v.  Bal- 
four, ante,  536,  seems  to  be  the  only  case 
which  has  passed  upon  this  question 
since  the  compilation  of  the  earlier  note; 
and  the  holding  that  a  bequest  of  speeifie 
life  insurance  policies  in  trust  for  tes- 
tator's daughter  is  adeemed  by  the  col- 
lection by  testator  of  the  surrender  value 
of  the  policies  and  the  deposit  of  the 
proceeds  in  a  bank,  with  other  funds,  so 
that  real  estate  mortgage  notes  bought 
with  such  funds  and  held  at  testator's 
death  do  not  pass  to  the  legatee,  is  in 
keeping  with  the  earlier  authorities. 

a.  J.  c. 


ALABAMA  STTPREME  COURT. 

J.  M.  PEERSON,  Appt., 

V. 

ASHCRAFT  COTTON  MILLS  et  al. 

(—  Ala.  — ,  78  So.  204.) 

Maliclons  prosecution  —  absence  of  ar- 
rest or  seizure  of  property. 

The  successful  defendant  has  an  action  for 
prosecution,  to  his  injury,  of  a  civil  action 
maliciously    and    without    probable    cause, 

Note. —  For  arrest  of  person  or  seizure 
of  property  as  a  condition  of  an  action  for 
the  malicious  prosecution  of  a  civil  action, 
see  annotation  following  this  case,  post, 
550,  and  references  therein  to  annotations 
on  related  questions. 

L.R.A.IOIBD. 


although  there  was  no  arrest  of  person  or 
seizure  of  property. 

For  other  cases,  see  Malicious  ProeeottUon, 
I.  in  Dig,  1-5Z  N,  8, 

(Anderson,  Ch.  J.,  and  McClellan  and  May- 
field,  JJ.,  dissent.) 

(December  20,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  prose- 
cution of  a  civil  suit  maliciously  and  with- 
out probable  cause.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Afr.  A.  A.  WUltams  for  appellant. 

Messrs.  Mitchell  St  HuKlistoa  and  Ash- 
craft  A  Bradshaw,  for  appellees: 

An  action  for  damages  for  the  bringing 
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of  a  civil  suit  will  not  lie  unless  the  p«r- 
aon  or  property  ol  the  defendant  is  seized, 
even  though  the  action  be  malicious  and 
without  probable  cause. 

Quarts  HiU  Consol.  Gold  Min.  Co.  t. 
Eyre,  L.  R.  11  Q.  B.  Div.  674,  62  L.  J.  Q. 
B.  N.  S.  488,  49  L.  T,  N.  S.  249,  31  Week. 
Rep.  668;  Purton  v.  Honnor,  1  Bob.  &.  P. 
205,  126  Eng.  Reprint,  861;  Cotterell  v. 
Jones,  11  C.  B.  713,  138  Eng.  Reprint,  655, 
16  Jur.  88,  21  U  J.  C.  P.  N.  8.  2;  Parker 
V.  Langley,  Gilb.  L.  &  Eq.  163,  93  Eng.  Re- 
print, 293;  Nelson  v.  McCrary,  60  Ala.  301; 
Abbott  v.  Thorne,  34  Wash.  692,  65  L.R.A. 
826,  101  Am.  St.  Rep.  1021,  76  Pac.  302; 
Luby  V.  Bennett,  111  Wis,  613,  56  L.R.A. 
261,  87  Am.  St.  Rep.  897,  87  N.  W.  804; 
Smith  V.  Michigan  Buggy  Co.  176  111.  610, 
67  Am.  St.  Rep.  242,  51  N.  E.  569;  Bon- 
ney  r.  King,  201  111.  47,  66  N.  E.  377; 
Booley  v.  Meisenbach^  83  111.  App.  75;  Cin* 
cinnati  Daily  Tribune  Co.  v.  Bruck,  61 
Ohio  St.  489,  76  Am.  St.  Rep.  433,  56  N. 
£.  198;  McCord-Collins  Commerce  Co.  v. 
Levi,  21  Tex.  Civ.  App.  109,  50  S.  W.  606 ; 
McCormick  v.  Louis  Weber  &  Co.  187  111. 
App.  290;  Carpenter  v.  Hanes,  167  N.  C. 
551,  83  S.  E.  577;  White  v.  International 
Text  Book  Co.  156  Iowa,  210,  42  L.R.A. 
(N.S.)  346,  136  N.  W.  121;  J.  Calisher  Dry 
Goods  Co.  T.  Bloch,  —  Tex.  Civ.  App.  — , 
147  S.  W.  683;  Keithley  v.  Stevens,  142 
111.  App.  406,  87  N.  E.  375. 

Sayre*  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  raised  in  argument  on 
this  appeal  is  whether,  in  the  absence  of 
an  arrest  of  his  person  or  seizure  of  his 
property,  the  suceessM  defendant  may 
have  an  action  against  the  plaintiff  who 
has  proceeded  agaisst  him  to  his  damage 
in  a  civil  action  maliciously  and  without 
probable  cause.  So  far  as  we  are  advised, 
this  question  has  never  arisen  for  deeision 
in  this  court.  It  has,  however,  been  much 
debated  and  differently  decided  in  other 
jurisdictions.  We  think  it  enough  to  brief- 
ly indicate  the  reason  and  authority  for 
our  conclusion  that  the  question  at  issue 
should  be  answered  in  the  affirmative. 

The  legislative  history  of  this  question 
— and  it  is  an  ancient  one — is  stated  in 
Lehigh  Valley  R.  Co.  v.  McFarland,  44  N. 
J.  L.  674.  At  the  ancient  common  law  an 
action  for  the  malicious  prosecution  with* 
out  probable  cause  of  a  mere  civil  action 
would  lie.  Kolka  v.  Jones,  6  N.  D.  461, 
66  Am.  St.  Rep.  615,  71  N.  W.  658,  where 
the  authorities  are  cited.  It  has  been  sup- 
posed in  England  and  in  some  of  our  states 
that  the  Statute  of  Marlbridge,  52  Hen.  III., 
chap.  6,  anno.  1267,  denied  the  right  of 
action  in  such  cases,  and  so  established  for 


the  courts  of  this  country  the  common  law 
to  the  effect  that  the  award  of  costs  to  a 
successful  defendant  is  in  lieu  of  all  dam- 
ages; but,  as  shown  by  Corliss,  Ch.  J.,  in 
Kolka  V.  Jones,  supra,  the  statute  referred 
to  gave  to  the  successful  defendant  in  a 
civil  action  maliciously  prosecuted  not  mere- 
ly his  costs,  but  also  his  damages,  thus 
conferring  upon  him  a  summary  remedy  in 
such  case,  instead  of  compelling  him  to  seek 
redress  in  an  independent  action.  "The  ef- 
fect of  the  statute,''  as  stated  in  19  Am. 
&  Eng.  Enc  Law,  2d  ed.  652,  "was  there- 
fore to  supersede  the  subsequent  action  for 
the  malicious  prosecution  of  a  civil  suit,  un- 
less there  was  a  wrongful  arrest  of  the  per- 
son, or  seizure  of  property,  or  other  special 
injury  which  would  not  necessarily  result 
in  all  suits  prosecuted  to  recover  for  like 
causes.''  There  is  a  wide  and  obvious  dif- 
ference between  such  legislation  and  the 
statutory  enactments  ol  this  country,  and 
the  learned  chief  justice  has  observed  in 
the  case  supra:  "That  our  meager  bill  of 
costs  was  intended  to  recompense  the  vic- 
tim of  the  malicious  prosecution  of  a  civil 
suit   is,  to  our  minds,  unthinkable." 

It  is  to  be  conceded  that  formerly  the 
numerical  preponderance  of  authority  in 
this  country  lay  on  the  side  of  the  negative 
of  ihe  question  under  consideration.  But, 
it  seems,  the  majority  of  the  courts  have 
come  around  to  the  other  view.  Many  of 
the  decisions  pro  and  con  are  cited  in  Kolka 
v.  Jones,  supra.  Many  cases  are  also  cited 
in  the  note  to  McCormick  Harvesting  Mach. 
Co.  V.  Willan,  93  Am.  St.  Rep.  449,  467, 
468,  where  tiie  editor,  Judge  Freeman,  says : 
"Perhaps  it  may  be  safe  to  state  that  the 
weight  of  authority  sustains  the  rule  that 
for  a  malicious  prosecution  of  a  civil 
action  without  probable  cause,  to  the  injury 
of  the  defendant  therein,  the  plaintiff  is 
answerable  to  him,  though  the  latter  was 
not  arrested  nor  his  property  or  rights 
therein   interfered   with    in   any   manner." 

The  learned  editor  announces  his  belief 
that  this  is  the  better  rule,  and  the  one 
which  ought  to  be  maintained  in  this  coun- 
try. Still  another  list  of  cases  supporting 
the  action  is  found  in  the  note  to  Xiuby  v. 
Bennett  87  Am.  St.  Rep.  897. 

Several  arguments  are  advanced  against 
the  right  of  action  in  such  cases:  (1) 
The  successful  defendant  is  fully  compen- 
sated by  the  award  of  costs.  As  to  this 
point  we  concur  in  the  statement  of  Cor- 
liss, Ch.  J.,  quoted  above.  It  seems  quite 
plain  that  a  judgment  for  costs  under  our 
statutes  cannot  comiielisate  for  the  neces- 
sary and  reasonable  expenses  of  the  defense 
to  which  the  defendant  may  be  put,  nor 
make  good  an  injury  to  reputation  suffered 
by  reason  of  the  plaintiff's  malicious  allega-, 
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tions.  (2)  The  courts  should  be  open  to 
litigants,  who  ought  not  to  be  deterred  from 
the  assertion  of  their  honest  claims  by  the 
fear  of  retaliatory  suits  for  damages  in  the 
event  of  a  failure.  But  we  lay  down  a  rule 
for  cases  in  which  civil  actions  have  been 
prosecuted  maliciously  and  without  probable 
cause.  No  policy  of  the  law  encourages 
suits  of  that  character.  (3)  On  the  other 
hand,  it  is  said  that  under  the  rule  we 
have  approved  suit  may  follow  suit  in  in- 
terminable succession,  and  there  ought  to 
be  an  end  of  litigation.  The  principle  of 
this  argument  is  refuted  by  the  law's  dec- 
laration that  for  every  wrong  there  is  a 
remedy,  and  especially  is  this  bo  where  the 
injury  is  malicious.  As  for  practical  re- 
sults, the  testimonies  of  the  judges  in  other 
jurisdictions  concur  to  the  eflfect  that  this 
rule  has  brought  to  the  courts  no  crowd 
of  rashly  importunate  litigants. 

A  number  of  the  courts  and  some  very  re- 
spectable text-writers  hold  otherwise.  But 
our  judgment,  upon  consideration  of  the  au- 
thorities, may  be  expressed  in  the  language 
of  the  text  on  the  subject  of  malicious  prose- 
cution, 26  Cyc.  15,  16,  written  by  Prof.  Jag- 
gard,  as  follows:  "The  general  American 
opinion  ...  is  that  costs  in  that  [this] 
country,  unlike  the  English  costs,  awarded 
per  falsum  clamorem,  are  not  designed  to 
and  in  fact  do  not  amount  to  a  remedy  of 
compensation  for  the  wrong  so  committed 
by  the  party  who  first  put  the  law  vcxa- 
tiously  in  motion  and  who  can  be  charged 
in  malicious  prosecution  only  after  plaintiff 
in  that  action  has  faced  the  sufficient  de- 
terrent of  the  burden  of  proof  as  to  the 
many  elements  of  that  tort.  The  prevail- 
ing rule  is  accordingly  that  the  action  may 
lie,  although  the  original  proceeding  was  be- 
gun by  a  civil  summons  only,  and  the  party 
seeking  recovery  was  not  arrested  and  his 
property  was  not  seized,  and  he  suffered  no 
peculiar  injury." 

And  the  text-writer  adds,  with  what  logic 
or  effect  we  need  not  now  inquire,  "but  only 
when  the  want  of  probable  cause  is  very 
palpable." 

The  complaint  alleges  special  damages, — 
and  perhaps,  in  view  of  our  statute  award- 
ing costs  in  every  case,  that  was  necessa- 
ry,— and  the  judgment  of  this  court  is  that 
the  demurrer  should  have  been   overruled. 

The  court  is  further  of  the  opinion  that 
the  question  discussed  has  been  sufficiently 
raised  by  the  assignments  of  error. 

Reversed  and  remanded. 

Somerville,  Gardner,  and  Thomas,  JJ., 
concur. 

Anderson,  Ch.  J.,  and  McClellan  and 
May  field,  J  J.,  dissent. 


McClellan,  J.,  dissenting: 

This  is  an  action  for  damages  instituted 
by  the  appellant  against  the  appellees.  The 
demurrer  of  the  defendants  being  sustained,, 
the  plaintiff  took  a  nonsuit  because  of  the 
adverse  ruling  thus  made. 

Omitting  only  the  formal  parts,  the  single 
count  of  the  complaint  is  in  these  words: 
"That  defendants,  maliciously  and  without 
probable  cause,  and  for  the  purpose  of  dam- 
aging and  harassing  plaintiff,  procured  a 
bill  of  complaint  to  be  filed*  against  plain- 
tiff in  the  chancery  court  of  Lauderdale 
county,  Alabama,  on  the  8th  day  of  March,. 
1912,  the  style  of  said  cause  being  W.  M. 
Gray,  L.  H.  Springer,  Tom  Putnam,  R.  L. 
Springer,  J.  W.  Gladney,  Robert  Killen. 
A.  T.  Davis,  C.  T.  Wright,  and  W.  M. 
Neely,  complainants,  against  J.  M.  Peer- 
son,  defendant.  That  defendants  wrongfully, 
maliciously,  and  without  probable  cause, 
procured  the  issuance  of  process  against 
this  plaintiff  as  prayed  for  in  said  bill  of 
complaint,  requiring  plaintiff  to  appear  and 
answer  said  complaint.  The  defendants 
maliciously  and  without  probable  cause,  and 
with  intent  to  injure  plaintiff,  did  hire, 
persuade,  or  procure  the  said  complainants 
in  said  bill  of  complaint  to  permit  the  de- 
fendants' attorneys  to  file  said  bill  of  com- 
plaint in  their  names  against  plaintiff,  well 
knowing  that  said  complainants  had  no 
cause  of  action  against  this  plaintiff.  That 
said  attorneys,  who  in  fact  were  the  attor- 
neys for  defendants  Ashcraft  Cotton  Mills 
and  C.  W.  Ashcraft,  but  who  appear  in 
said  bill  of  complaint  as  the  solicitors  for 
said  W.  M.  Gray  et  al.,  falsely,  maliciously, 
and  without  probable  cause,  alleged  in 
said  bill  of  complaint,  among  other  things, 
that  this  defendant  had  defrauded  the  com- 
plainants therein  and  the  other  stockholders 
of  the  Lauderdale  Count v  Farmers'  Union 
Warehouse  Company  out  of  their  property, 
and  undertook  therein  to  have  the  court 
cancel  plaintiff's  title  to  said  property 
known  as  block  404  in  Florence,  Alabama, 
on  the  ground  of  fraud.  Plaintiff  avers  that 
at  the  time  of  the  filing  of  said  bill  of  com- 
plaint in  said  chancery  court  he  was  inter- 
ested in  a  gin  and  oil  business  located  on 
said  block  494,  which  said  business  was  in 
competition  with  the  business  being  oper- 
ated by  the  defendants  herein,  and  that 
the  purpose  of  defendants  in  procuring  the 
filing  of  said  bill  of  complaint  and  in  the 
prosecution  thereof  in  said  chancery  court 
was  to  destroy  competition  and  to  damage 
plaintiff  in  his  business.  That  plaintiff  was 
required  to  and  did  answer  said  complaint 
in  said  chancery  court,  and  that  said  cause 
was  duly  submitted  to  the  chancellor  of 
said  court,  the  Hon.  W.  H.  Simpson,  and 
that  said  court  on  the  15th  day  of  July, 
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1914,  rendered  a  decree  in  said  cause  de- 
creeing that  the  complainants  therein  were 
not  entitled  to  relief,  and  dismissing  said 
bill  of  complaint.  That  in  defending  said 
pretended  cause  of  action  so  maliciously  be- 
gun and  prosecuted  plaintiff  was  compelled 
to  and  did  employ  counsel,  and  that  the  serr- 
ices  rendered  by  his  attorney  therein  were 
of  the  reasonable  value  of  $1,000,  which 
sum  is  specially  claimed  as  damages  in  this 
cause.  And  plaintiff  avers  that  because  of 
the  prosecution  of  said  chancery  suit  as 
aforesaid  he  has  suffered  great  loss  of  time 
and  expended  large  sums  of  money  other 
than  his  attorney's  fees  in  making  his  de- 
fense to  said  malicious  prosecution,  and 
that  he  has  been  damaged  in  the  sum  afore- 
said." 

At  the  risk  of  at  least  a  degree  of  repe- 
tition, an  analysis  of  the  count  seems  to 
he  desirable.  In  analyzing  the  count,  for 
the  purpose  of  determining  its  sufficiency 
on  demurrer,  the  count  must  be  construed 
most  strongly  against  the  pleader.  Zavel- 
lo  V.  Reeves,*  171  Ala.  401,  64  So.  654;  10 
Michie's  Dig.  Ala.  Rep.  p.  1005.  It  is 
arerred  that  Gladney  and  others  were  the 
f^'mplainants  and  J.  M.  Peerson  (plaintiff  in 
the  present  action)  the  defendant  in  the 
(•liancery  cause  mentioned  in  the  complaint. 
It  appears  from  the  count  that  neither  the 
Ashcraft  Cotton  Mills,  a  corporation,  nor 
C.  W.  Ashcraft, — the  defendants  in  the 
present  action, — were  parties  to  the  chan- 
cerv  cause  instituted  bv  Gladnev  and  others 
against  Pcorson.  It  also  appears  that  the 
wron^  sought  to  be  remedied  in  the  chancery 
fau<!e  was  an  alleged  fraud  against  the  com- 
ylainants  in  that  cause,  and  not  against  the 
defendants  in  this  action,  viz.,  Ashcraft  Cot- 
ton Mills  and  C.  W.  Ashcraft.  It  also  ap- 
pear? from  the  count  that  the  subject-mat- 
ter of  the  chancery  cause,  to  which  the  de- 
fendants in  the  present  action  were  not  par- 
ties, was  a  lot  in  Florence,  Alabama,  Peer- 
"^n'a  title  to  which,  it  was  alleged  in  the 
'hancery  cause,  was  obtained  through  fraud 
practised  upon  Gladney  and  others.  It  al- 
"0  appears  from  the  count  that  the  solici- 
tors representing  Gladney  and  others  in  the 
fhancery  cause  were  "in  fact  .  .  .  the 
attorneys  for  the  defendants"  in  the  present 
action:  that  these  attorneys  (not  the  de- 
f^-ndants  in  the  present  action,  it  is  to  be 
noted)  "falsely,  maliciously,  and  without 
probable  cause"  alleged  in  the  bill  Peerson's 
fraud  in  procuring  title  to  the  lot  described; 
»nd  that  the  defendants  in  the  present  ac- 
^i'^n  ^'maliciously  and  without  probable 
fa«?e  and  with  intent  to  injure"  Peerson 
'*did  hire,  persuade,  or  procure"  Gladney 
and  others  "to  permit  the  defendants'  [Ash- 
craft Cotton  Mills  and  C.  W.  Ashcraft]  at- 1 
torneys  to  file  said  bill  6f  complaint  in  their 
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names  against  the  plaintiiT  [Peerson],  well 
knowing  that  said  complainants  had  no 
cause  of  action  against  this  plaintiff;"  but, 
notwithstanding  this  averment  that  these  at- 
torneys were  the  attorneys  of  these  defend- 
ants, it  is  later  alleged  in  the  count  that  the 
defending  attorneys  were  employed  by  said 
Peerson.  It  is  also  averred  that  the  mo- 
tive— the  purpose  inspiring  the  defendants 
in  the  present  cause — was  to  damage  or  de- 
stroy Peerson's  business  which  was  in  com- 
petition to  the  business  of  the  defendants  in 
the  present  action.  It  is  also  alleged  that 
the  hearing  in  the  chancery  cause  resulted 
in  a  final  decree  against  Gladney  and  others 
and  in  favor  of  the  present  plaintiff.  Peer- 
son;  and  in  consequence  of  the  necessary 
defense  of  the  chancery  cause  Peerson  suf- 
fered damages,  among  other  things,  the  ex- 
pense of  his  solicitors  in  the  chancery  cause. 
It  is  to  be  observed  that  there  is  no  claim 
of  damages  as  to  Peerson's  business. 

It  is  to  be  seen  that  the  general  theory 
of  actionable  wrong  which  the  count  would 
assert  is  this:  That  a  corporation  and  an 
individual  maliciously  and  without  probable 
cause  instigated  third  persons  to  institute- 
a  groundless  civil  cause  against  the  plain- 
tiff in  the  present  action,  such  instigators 
being  strangers  in  interest  to  the  subject- 
matter  of  the  groundless  civil  cause  to  in- 
stitute which  they,  with  wrongful  motive 
and  purpose,  moved  complainants  Gladney 
and  others.  Whether  the  count  efficiently 
set  forth  a  cause  of  action  in  the  circum- 
stances disclosed  by  the  averments  of  the 
count,  as  against  grounds  of  the  demurrer 
interposed,  was  the  question  submitted  to 
and  decided  by  the  trial  court,  and  is  the 
question  to  be  reviewed  here.  In  Reynolds 
V.  Carter,  32  Ala.  445,  446,  this  'court, 
through  approving  quotation  said:  "In  the 
opinion  in  Perren  v.  Bud,  Cro.  Eliz.  pt.  2, 
p.  794,  78  Eng.  Reprint,  1023,  which  has 
been  ■  followed  in  the  subsequent  cases,  it  is 
said:  If  one  procures  another  to  sue  me 
without  cause,  an  action  lies  not  against  him 
who  sued  without  cause,  but  for  this  falsi tv 
in  procuring  my  vexation  an  action  well 
lies.*  In  Savil  v.  Roberts,  1  Salk.  13,  91 
Eng.  Reprint,  14,  we  find  a  similar  statement 
of  the  law,  in  the  following  words:  *If  one 
that  is  not  concerned,  as  a  stranger,  procure 
another  to  sue  me  causelesslv,  I  may  main- 
tain  an  action  against  him  generally.*  We 
cite  several  authorities,  which  maintain 
the  same  proposition,  and  discuss  generally 
the  subject  of  actions  to  recover  damages 
resulting  from  vexatious  suits." 

Among  others,  the  demurrer  to  the  com- 
plaint contained  ground  6,  which  reads: 
"For  aught  that  appears  by  the  complaint 
said  complainants  [i.  e.,  Gladney  and  others]' 
in   said  chancery  suit  had  probable  cause 
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to  believe  that  Gladney  and  others  had  a 
valid  right  of  action  against  said  J.  M. 
Peerson." 

The  objection  taken  to  the  quoted  ground 
of  demurrer  was  due  to  be  sustained.  In 
Reynolds  v.  Carter,  supra,  this  court  noted 
Flight  V.  Leman,  4  Q.  B.  883,  114  Eng.  Re- 
print, 1130.  The  complaint  considered  by 
the  court  in  Flight  v.  Leman  assumed  to 
set  forth  a  cause  of  action  similar  to  that 
here  declared  on.  There,  it  was  alleged,  Le- 
man had  unlawfully  and  maliciously  insti- 
gated and  procured  Thomas  to  commence  and 
prosecute  a  false  action  of  trespass  on  the 
case  against  Flight  and  others,  "intending 
to  injure,  harass,  and  damnify"  Flight, 
Avhich  action  resulted  in  a  judgment  favor- 
able to  Flight  and  his  codefendants.  It 
was  held  that  the  complaint  was  defective 
because  of  the  omission  to  aver  therein  that 
the  institution  of  the  action  of  trespass  on 
the  case  was  without  probable  cause  there- 
for. 

It  is  not  improper  to  note  at  this  point 
that  during  the  argument  of  Barstow,  coun- 
sel for  the  plaintiff,  Justice  Coleridge  pro- 
pounded this  question:  "Suppose  I  know  of 
a  defect  in  your  title  to  land,  and  even 
from  malice  to  you  inform  the  legal  owner; 
is  that  actionable?" 

The  response  to  the  counsel  was  this: 
*'That  might  be  actionable  or  not  under  the 
peculiar  circumstances  of  the  case." 

That  a  lawful  act  is  not  made  actionable 
by  the  malevolence  of  the  intent  with  which 
it  is  done  has  been  decided  here  in  Sparks 
v.  McCreary,  156  Ala.  382,  387,  388,  22 
L.R.A.(N.S.)  1224,  47  So.  332.  The  opin- 
ions of  the  members  of  the  court  on  the 
objection  taken  by  special  demurrer,  that 
the  complaint  in  Flight  v.  Leman  should 
have  negatived  the  existence  of  probable 
cause  for  the  institution  of  the  original 
action  of  trespass  on  the  case,  are  brief  and 
apt,  and  may  be  conveniently  quoted: 

"Lord  Denman,  Ch.  J.:  The  case  of  Pech- 
ell  V.  Watson,  8  Mees.  &  W.  691,  proceeded 
on  the  principle  that  to  maintain  an  action 
already  commenced  was  unlawful.  That  is 
not  here  charged;  and  therefore  the  count 
ought  to  show  the  ingredients  which  make 
the  instigation  to  a  suit  actionable.  The 
plaintiff  has  not  done  this;  for,  beyond  all 
doubt,  the  absence  of  reasonable  or  probable 
cause  is  one  such  ingredient,  in  the  absence 
of  which  it  does  not  appear  that  the  plain- 
tiff has  been  unlawfully  disturbed. 

"Patteson,  J.:  I  think  this  declaration  is 
bad,  for  the  reason  already  given.  The  case 
is  analogous  to  that  of  a  complaint  of  mali- 
cious prosecution  or  arrest;  and  here,  as 
there,  the  want  of  reasonable  or  probable 
cause  ought  to  be  alleged. 

"Williams,  J.:  The  averments  in  this  dec- 
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laration  might  be  sustained  by  proof  that 
the  defendant,  not  being  an  attorney,  had 
held  a  conversation  with  Thomas,  and  had 
said,  *If.  your  story  is  correct,  you  might 
sue  Flight.'  No  action  could  be  maintained 
on  that,  unless  it  further  appeared  that  the 
now  defendant  knew  that  there  was  no  right 
to  sue  the  now  plaintiff. 

"Coleridge,  J.:  It  is  not  asserted  here 
that  the  suit  maintained  was  without  rea- 
sonable or  probable  cause;  there  are  only 
general  words,  imputing  an  instigation  and 
stirring  up.  There  should  be  added  to 
these,  in  strict  analogy  with  actions  for 
malicious  prosecution  or  arrest,  as  my 
Brother  Patteson  has  pointed  out,  an  aver- 
ment of  want  of  reasonable  or  probable 
cause;  and  without  such  averment  this  dec- 
laration shows  no  right  of  action." 

The  count  in  the  present  instance  does 
not  allege  the  absence  of  probable  cause  for 
instituting  the  suit,  the  institution  of  which 
by  Gladney  and  others  is  the  pith  of  Peer- 
8on*8  complaint.  It  is  averred  that  the  Ash- 
craft  Cotton  Mills  and  C.  W.  Ashcraft  mali- 
ciously and  without  probable  cause  procured 
Gladney  and  others  to  institute  the  chan- 
cery cause  against  Peerson,  and  that  the 
present  defendants  well  knew  that  Gladney 
and  others  had  no  cause  of  action  against 
the  plaintiff;  but  neither  of  these  aver- 
ments, nor  both  concurring,  aflirm  the  ab- 
sence of  probable  cause  for  the  institution 
of  the  chancerv  cause.  If  the  count  had 
affirmed  that  the  present  defendants  knew, 
when  maliciously  instigating  Gladney  and 
others  to  institute  the  cause,  that  there  was 
no  probable  cause  for  instituting  the  chan- 
cery cause  to  remedy  the  wrong  asserted 
in  the  chancery  cause,  the  complaint  would 
have  avoided  the  fault  pointed  out  in  the 
sixth  ground  of  the  demurrer.  One  may, 
in  point  of  fact,  have  no  cause  of  action 
against  another,  and,  notwithstanding,  may 
have  probable  cause  to  justify  his  implead- 
ing another  to  vindicate  a  conceived  right 
or  redress  a  wrong.  The  averment  that  the 
defendants  in  the  present  action  "malicious- 
ly and  without  probable  cause*'  procured  or 
instigated  or  hired  Gladney  and  others  to 
institute  the  chancery  cause  is  not  the 
equivalent,  as  appears,  of  an  allegation  that 
the  chancery  cause  had  not  the  support  of 
probable  cause  to  justify  the  institution  of 
the  chancery  cause.  Manifestly,  if  there 
was  probable  cause  to  justify  tlie  institution 
of  the  chancery  cause  against  Peerson,  the 
ascertainment  and  adjudication  of  that  fact 
would  defeat  the  cause  of  action  this  plain- 
tiff would  assert,  notwlthstandixig  these 
defendants  entertained  malice  in  instigat- 
ing Gladney  and  others  to  implead  this 
plaintiff.  When  referred  to  the  fifth  ground 
of    demurrer,    like    consideratioiifl    justified 


PEERSON  V.  ASHCaAFT  COTTON  MILLS. 


546 


tlie  ruling  of  tl^  t?4aj  court  in  «iiBtalnuig 
the  demurrer.  That  ground  reads:  ''5.  It 
does  not  appear  hj  said  complaint  but  that 
defendants  had  probable  cause  to  believe 
that  said  Gladney  et  al.  had  a  valid  oause 
of  action  against  said  J.  M.  Peerson, 

The  probable  cause,  the  existence  ol  which 
is  negatived  hj  the  averments  in  the  count, 
ifl  restricted  to  the  act  or  process  of  insti- 
gating Gladney  and  others  to  institute  the 
chancery  cause,  and  does  not  affirm  the  ab- 
sence of  probable  cause  for  instituting  the 
chancery  cause.  Since  demurrer  is  not  the 
proper  method  to  question  the  right  to  re- 
cover damages  improperly  claimed  (4  Mich- 
ie's  Dig.  Ala.  Rep.  p.  e>68),  the  court 
could  not  have  been  justified  in  sustaining 
the  eighth  and  ninth  grounds  of  demurrer^ 
which  were  predicated  of  the  reference  in 
the  count  to  the  charge  of  fraud,  on  the 
part  of  Peerson,  asaerted  in  the  bill  in  the 
chancery  cause;  that  averment  in  the  count 
under  consideration  being,  at  best,  only  ref- 
erable, if  of  any  effect,  to  the  measure  of 
the  recovery,  and  not  to  the  right  to  main- 
tain the  action  for  the  wrong  sought  to  be 
declared  on. 

Several  grounds  of  demurrer  seek  to  in- 
voke the  application,  in  this  jurisdiction,  of 
the  doctrine  prevailing  in  some  jurisdictions 
and  denied  in  still  others,  that  an  action 
for  damages  will  not  lie  for  the  institution, 
maliciously  and  without  probable  cause,  of 
a  civil  action  commenced  by  summons  only, 
whereby  no  restraint  of  the  person  or  seiz- 
ure of  property  is  eff^ted.  Reference  to 
Judge  Freeman's  note  to  McCormack  Har- 
vesting Co.  v.  Willan,  03  Am.  St.  Rep.  454 
et  seq.;  1  Cooley,  Torts,  pp.  340  et  seq.; 
18  R.  C  L.  pp.  13,  14,  and  annotations,  will 
disclose  the  irreconcilable  e<Miflict  in  which 
the  decisions  on  the  subject  now  rest.  The 
question  is  said  to  be,  and  undoubtedly  is, 
an  open  one  in  this  jurisdiction.  The  near- 
est approach  to  a  consideration  of  the  ques- 
tion by  this  court  may  be  found  in  Reynolds 
V.  Carter,  32  Ala*  444.  There  Reynolds,  aa 
administrator,  had  sued  Carter  in  detinue, 
took  a  nonsuit,  and  judgment  for  cost  de 
bonis  intestatis  was  rendered  against  Rey- 
nolds. Execution,  pursuant  to  the  judgment, 
was  issued  and  rettirned  nulla  bona.  Then 
an  execution  was  issued  to  be  satisfied  out 
of  the  bond  of  Reynolds  individually  (de 
bonis  propriis).  Tlwreupon  Keynolds  filed 
his  bill  to  enjoin  the  enforcement  of  the 
execution    against   him   as   an   individual. 

The  ground  of  the  bill  was  that,  subse- 
quent to  the  rendition  of  the  judgment  de 
bonis  intestatis,  the  estate  of  Reynolds's 
intestate  was  declared  insolvent  by  a  proper 
court.  The  court  denied  the  equity  of  Rey- 
nolds's bill  to  enjoin  the  enforcement  of  the 
execution  against  him  pei^nally,  and  so 


^eeiuise  of  the  liability  ol  BeynoMs  indi^ 
vidually  for  maliciously  and  without  prob*> 
able  cause  instituting,  in  his  representaUve 
capacity,  the  action  of  detinue  against  Car* 
ter;  the  court  applying  to  this  status  the 
doctrine  of  the  quotations  hereinabove  re^ 
produced  from  the  cases  of  Perren  v.  Bud 
and  Savil  v.  Roberts^  In  concluding  the 
opinion  this  court  said  in  Re|^okis  v.  Car- 
ter: ''For  the  reasons  above  set  forth,  we 
decide  that  the  complainant  is  responsible 
to  the  defendant  for  the  damages  caused 
to  the  latter  by  the  action  at  law.  The 
execution  for  the  costs  of  the  action  at  law 
was  returned  'No  property  found,'  and  there'* 
fore  the  defendant  lias  sustained  damage, 
t<y  the  amoimt  of  his^  co^ts,  sad  the  com- 
plainant should  not  be  relieved  from  the 
payment  of  the  judgment  f(^  thai  amount, 
which,  by  virtue  of  the  return  of  nulla, 
bona,  the  defendant  has  against  him." 
(ItaJica  auppUed.) 
Aa  a  matter  of  fact,  the  following  stat* 
,  ute  (Code  }852.  §  1023)  required  a  conciu* 
sion  against  the  equity  of  Reynolds's  billc 
"When  any  judgment  is  or  has  been  ren- 
dered in  the  circuit  court  against  any  ex- 
ecutor or  administrator  as  such,  and  an 
execution  thereon  has  been  returned  'No 
property'  by  the  sheriff,  or  other  officer  of 
the  county  in  which  such  judgment  was 
rendered,  an  execution  may  issue  against 
the  executor  or  administratof,  personally, 
to  be  levied  on  his  goods  and  chattels, 
lands  and  tenements." 

Kotwithstanding  the  provisions  of  this 
statute,  it  appears  that  the  court  accepted 
as  the  limit  of  the  recoverable  damage  the 
defendant  had  sustained  by  reaacm  of  Rey- 
nolds's act  to  be  "the  amount  of  his  [Car- 
ter's] costs,"  since  it  nowhere  appears  hi 
the  opinion  of  this  court  that  the  conclu< 
sion  attained  was  based  upon  the  terms  of 
the  statute  quoted  above.  The  proposition 
asstfted  through  these  last-mentioned 
grounds  of  demurrer  is  not  at  all  applicable 
to  the  count  undeir  consideration,  for  tlie 
reason  that  the  present  demurrants  were 
not  parties  to  the  chancery  cause  described 
in  the  bill  filed  by  Gladney  and  ethers 
against  Peerson.  Under  our  statutas  a 
judgment  or  decree  for  costs  can  only  be 
awarded  a  party  to  a  cause,  against  a  party 
to  a  cause,  unless  there  is  a  fund  in  the 
control  of  the  court  of  equity  upon  which 
the  court  may  impose  the  satisfaction  of 
the  costs  of  the  eause,  in  whole  or  fn  part. 
The  wrong  declared  on  by  this  plaintiff  was 
not  one  for  which  he  could  be  compensated 
by  a  judgment  for,  and  the  actual  payment 
oJF,  costs  under  the  statutes  of  this  state, 
even  if  out  cost  statutes  were  identical 
with  the  Statute  of  Marlbridge  (62  Hen. 
III.)   in  the  respect  that  that. statute  con^ 
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ferred  on  a  successful  defendiint  to  a  civil 
action,  maliciously  and  without  probable 
cause  instituted  by  the  plaintiff,  the  right, 
against  the  plaintiff,  to  recover  damages 
suffered  by  the  defendant  in  consequence  of 
his  being  wrongfully  impleaded  by  the  plain- 
tiff. Since  the  divergence  of  opinion  in  this 
country  arises  over  the  effect  of  cost  stat- 
utes to  limit  the  damage  to  which  a  success- 
ful defendant  may  he  entitled  because  of 
the  vexation  of  being  wrongfully  impleaded 
by  the  unsuccessful  plaintiff,  against  whom 
a  judgment  for  costs  may  be  rendered,  it  is 
quite  clear  that  factors  are  there  present 
which  are  not  present  in  an  action  for  dam- 
ages for  maliciously  and  without  probable 
cause  instigating  a  third  person  to  institute 
a  civil  action,  against  which  malicious  in- 
stigator no  judgment  tor  costs  could  he 
rendered. 

Until  tills  question  is  squarely  presented 
for  the  decision  of  this  court,  it  is  my  judg- 
ment that  its  consideration  should  not  be 
undertaken  with  a  view  to  establishing  a 
rule  in  this  state,  especially  in  view  of  the 
fact  that  for  nearly  one  hundred  years  tbe 
jurisprudence  of  this  state,  as  read  from 
the  decisions  of  its  court  of  last  resort,  has 
not  disclosed  any  effort  to  avail  of  the  right 
of  action  for  damages  against  a  plaintiff 
by  a  successful  defendant  in  consequence  of 
the  plaintiff's  having  instituted,  maliciously 
and  without  probable' cause,  against  the  de- 
fendant, a  civil  cause,  commenced  by  sum- 
mons only,  which  involved  no  restraint  of 
the  person  of  the  defendant  or  the  seizure 
of  any  property  of  the  defendant. 

For  the  reasons  stated,  my  opinion  is 
that  the  court  did  not  err  in  sustaining  the 
demurrer  when  the  ruling  is  referred  to  the 
fifth  and  sixth  grounds  of  the  demurrer. 
I  would,  therefore,  affirm  the  judgment. 

Mayfleldf  J.*  dissenting: 

It  is  decided  in  this  case  that  an  action 
for  ''malicious  prosecution"  will  lie  in  this 
state  against  a  plaintiff  in  a  civil  suit,  who 
is  cast  in  such  suit,  when  neither  the  per- 
son nor  the  property  of  the  defendant  in 
that  suit  was  seized,  injured,  or  interfered 
with  in  consequence  of  the  suit.  I  believe 
this  is  error,  and  feel  that  I  ought  to  Btat« 
my  reasons  for  disagreeing. 

Mr.  Justice  McClellan,  in  a  dissenting 
opinion,  has  shown  that  the  case  now  de- 
cided is  not  before  the  court.  I  fully  con- 
cur in  what  he  says,  to  the  effect  that  there 
is  a  vast  difference  between  the  liability 
of  a  plaintiff  who  fails  in  his  suit,  and  that 
of  a  third  party  (as  in  this  case)  who 
wrongfully  and  vexatiously  induces  the 
plaintiff  to  bring  such  suit.  In  fact,  this 
court  has  repeatedly  so  decided.  One  of 
such  cases  is  cited  by   Justice  McClellah; 


and  no  stronger  cases  could  be  hoped  to  be 
found,  as  to  this  point,  than  those  cited 
and  quoted  by  him  in  his  opihion.  The 
relation  of  principal  and  agent  does  not  ex- 
ist in  such  cases;  the  intermeddler  is  no 
more  the  agent  of  the  plaintiff  than  is  the 
plaintiff  the  agent  of  the  intermeddler;  it 
is  a  species  of  maintenance,  in  which  both 
parties  to  the  suit  may  be  injured  by  the 
wrongdoer. 

This  error  in  the  decision,  however,   in 
my  judgment,  is  small- compared  with  the 
one  holding  that  every  plaintiff  who  faila 
in  any  civil  action  at  law  or  suit  in  equity, 
commenced  by  summons  and  complaint,   ia 
liable  to  be  hara«8ed  by  a  suit   for  mali- 
cious prosecution.  Whether  the  plaintiff  has 
malice  in  bringing  or  prosecuting  the  suit 
or  action  is  necessarily  a  question  of  fact 
for  a  jury  in  all  cases.    So  there  never  can 
be  a  case  in  which  tbe  plaintiff  fails,  where- 
in he  would  not  be  liable  to  be  sued  bv  the 
successful    defendant    as    for    a    malicious 
prosecution      To  illustrate:     If  A  sues   B, 
and  fails  in  his  suit,  B  may  sue  A  as  for 
the  malicioiis  prosecution  of  the  first  suit, 
and  if  B  fails  in  this  second  suit,  A  mav 
in  turn  sue  B,  and  so  on  until  a  judgment 
for  the  plaintiff  is  obtained.     Such  a  rule 
of  law  and  practice  will  certainly  breed  mali- 
cious suits.    It  is  conceded  that  if  this  rig^ht 
of  action  now  exists  in  this  state,  it  exists 
by  virtue  of  the  common  law  of  Alabama, 
and  not  by  virtue  of  any  statute.    It  is  al- 
so conceded   that  the  common   law  of  this 
state   Is   partly  derived   from   the   English 
common   law;   but  the  error  is  in  treating 
the  common  law  of  this  state  as  being  de- 
rived exclusively  from  tbe  common  law  of 
England.     This  is  one  of  the  basic  errors 
leading  to  the  wrong  result. 

It  is  argued  in  the  opinion  of  Mr.  Jus- 
tice Say  re,  for  the  majority,  that  as  the 
right  of  action  existed  at  the  English  com- 
mon law,  it  also  exists  under  the  common 
law  of  this  state.  The  opinion  concedes  that 
the  right  of  action  in  England  was  taken 
away  by  an  English  statute  which  allowed 
the  successful  party  to  recover  full  costs 
and  damages,  but  argues  that  as  the  statute 
in  this  state  corresponding  to  the  English 
statute  does  not  allow  a  recovery  of  dam- 
ages otherwise  than  in  the  costs,  the  Amer- 
ican statute  should  not  be  given  the  ef- 
fect which  was  given  to  the  English  statute. 
Herein  are  two  other  grave  errors. 

The  English  statute  referred  to  became  a 
part  of  the  common  law  of  this  state.  The 
English  statutes  in  force  at  the  Declaration 
of  Independence  were  as  much  the  law  of 
the  American  colonies  as  was  the  common 
law  of  England;  and  if  the  English  com- 
mon law  and  the  English  statutes  were 
in     conflict,     the     English     statute     con* 
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trolkd  and  became  Hke  ooinmon  law  of  the 
colonies,  and  eooaequently  of  the  Btatee 
formed  out  of  auclt  territory,  except  where 
contrary  to  our  republican  form  of  govern- 
ment and  republican  iuetitutions,  and  re- 
mained such  until  changed  by  ordinancesi 
constitutions,  or  statutes  of  the  territories 
or  states  carved  out  of  the  colonies. 

English  statutes  of  or  about  the  date  of 
the  one  in  question  have  been  uniformly 
held  by  th'is  court  and  all  the  courts  of  the 
original  thirteen  states  or  colonies,  as  well 
as  by  those  of  other  states  formed  out  of  such 
territory,  to  be  a  part  of  tlie  common  law 
of  such  states.  One  of  these  very  Statutes 
of  Marlbridge  has  been  held  by  the  supreme 
court  of  Massachusetts  to  be  a  part  of  the 
common  law  of  those  states  above  men- 
tioned. The  opinion  in  that  case  was  writ- 
ten by  Parker,  Ch.  J ,  of  whom  it  was  said 
by  his  successor  in  office,  Lemuel  Shaw,  that 
he  was  one  of  the  two  most  learned  in  the 
common  law  the  latter  ever  knew, — Parsons, 
Ch.  J.y  being  the  other.  That  opinion  is  in 
part  as  follows:  "Before  the  Statute  of 
Marlbridge,  a  lessee  or  devisee  for  life  or 
years  was  dispunishable  of  waste  \uilees 
care  was  taken  in  the  will  or  lease  to  make 
him  so.  After  that  statute,  such  tenants 
were  punishable,  unless  the  will  or  lease 
expressly  excused  them."  Sackett  v.  Sack- 
ett,  8  Pick.  314.  316.  "Then  the  question 
is  whether  the  law  by  which  they  would 
be  governed  in  relation  to  waste  committed 
by  tenants  was  the  ancient  common  law, 
as  it  stood  before  the  Statute  of  Marlbridge, 
or  as  modified  by  that  statute,  or  the  law 
which  was  in  force  in  England  at  the  time 
of  their  emigration  and  for  centuries  be- 
fore; and  we  think  it  very  clear  that  it  was 
the  latter."     8  Pick.  315. 

He  then  quotes  what  his  predecessor  in 
office  had  said  as  to  English  statutes  being 
a  part  of  the  common  law  of  the  states: 
"Thus  Chief  Justice  Dana,  in  the  case  Com. 
T.  Leach,  1  Mass.  61,  says:  The  term  "com- 
mon law"  ought  not  to  be  construed  so 
strictly  as  is  contended  for.  Generally  when 
an  English  statute  has  been  made  in  ameitd- 
ment  of  the  common  law  of  England,  it  is 
here  to  be  considered  as  part  of  pur  com- 
mon law.'  »    8  Pick.  316. 

He  then  quotes  another  of  his  predeces- 
sors,— him  whom  Judge  Shaw  characterized 
as  one  of  the  two  masters  of  the  common 
law, — as  follows:  *'Our  ancestors^  when 
they  came  into  this  new  world,  claimed  the 
common  law  as  their  birthright,  and 
brought  it  with  them,  except  such  parts  as 
were  judged  inapplicable  to  their  new  state 
and  condition.  The  common  law,  thus 
claimed,  was  the  common  law  of  their  na- 
tive country,  as  it  was  amended  or  altered 
by  English  statutes  in  force  at  the  time  of 
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their  emigration.  Those  statutes  were  nev- 
er re-enacted  in  this  country,  but  were  con- 
sidered as  incorporated  into  the  common 
law.  Some  few  other  English  statutes, 
passed  since  the  emigration,  were  adopted 
by  our  courts,  and  now  have  the  authority 
of  law,  derived  from  long  practice.*'  8  Pick, 
316,  317. 

These  cases  have  been  cited,  quoted,  and 
followed  by  the  courts  of  nearly  every  state 
in  the  Union,  and  repeatedly  by  this  court. 
In  the  case  of  Carter  v.  Balfour,  19  Ala. 
829,  this  court  said:  "It  appears  that  that 
statute  was  passed  in  the  year  1601.  and 
the  first  settlement  of  Virginia  (that  being 
the  first  settlement  in  any  part  of  the 
United  States)  was  in  1607.  And  the  doc- 
trine appears  to  be  settled  that  English 
statutes  passed  before  the  emigration  of  our 
ancestors  to  America,  and  which  were  ap- 
plicable to  our  situation,  and  not  inconsis- 
tent with  our  institutions  and  government, 
constitute  a  part  of  the  common  law,  and 
are  in  force  (unless  repealed)  in  all  the 
states  of  the  Union.  Doe  ex  dem.  Patter- 
son v.  Winn,  5  Pet  233,  8  L.  ed.  108; 
Sackett  v.  Sackett,  8  Pick.  309;  Bogardus 
V.  Trinity  Church,  4  Paige,  198;  1  Kent, 
Com.  472,  473;  Moore  v.  Moore,  4  Dana, 
361,  29  Am.  Dec.  417." 

This  latter  case  was  cited  and  followed  in 
the  famous  case  of  Horton  v.  Sledge,  29 
Ala.  496,  where  it  is  said:  "The  English 
Statute  of  Uses  was  enacted  *before  the 
emigration  of  our  ancestors  to  America,  is 
applicable  to  our  situation,  and  not  incon- 
sistent with  our  institutions  and  govern- 
ment, and  has  been  generally  recognized 
and  acted  upon  by  the  courts  of  this  coun- 
try, and  therefore  constitutes  a  part  of  the 
common  law*  of  Alabama,  and  is  in  force 
unless  repealed.  Carter  v,  Balfour,  39  Ala. 
829." 

This  last  case  was  cited  and  followed  as 
recently  as  the  case  of  Louisville  &  N.  R. 
Co.  V.  Cook,  168  Ala.  600,  53  So.  190,  where 
it  is  said:  "Not.  only  the  common  law  of 
England,  in  part,  as  above  defined,  but  som^ 
parts  of  her  statutory  law  as  it  existed  be- 
fore our  ancestors  emigrated  therefrom,  be- 
came in  a  sense  incorporated  in  our  un- 
written or  common  law;  but  the  English 
statutes,  like  the  common  law  prbper,  only 
became  a  part  of  the  law  of  each  state 
when  not  inconsistent  with  the  institutions, 
government,  and  laws  of  si^ch  state.  Horton 
V.  Sledge.  29  Ala.  478." 

I  am  unable  to  find  any  decision  of  any 
court  to  the  contrary,  when  the  exact  ques- 
tion was  considered  and  decided.  The  Eng- 
lish statute  being  in  force  in  this  state, 
except  so  far  as  changed  by  our  statutes, 
no  such  right  of  action  as  stated  in  the 
majority  opinion  ever  existed  in  this  state. 
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Surely  our  statutes  awarding  full  costs  to 
the    successful    party   did   not    confer    the 
right    which    did    not    theretofore    exist. 
When    this    state    was   admitted    into    the 
Union  it  was  well-settled  law  in  all  of  the 
states  of  the  Union  that,  tinder  the  common 
law,  no  such  right  of  action  existed  in  any 
of  the   states.     Georgia,   the   state   out  of 
whose  territory  most  all  of  Alabama  was 
carved,  after  it  was  ceded  to  the  United 
States,  had  held  that  no  such  right  of  ac- 
tion existed.     It  will  be  found  that  nearly 
if  not  quite  all  of  the  original  thirteen  states 
had  decided  that  no  such  right  of  action 
existed     The  states,  with  a  few  exceptions, 
that  have  ever  decided  that  the  right  of 
action  exists  at  common  law,  were  West- 
ern states,  as  to  which  the  English  statutes 
never  became  the  common  law.     It  is  true 
the  distinction  I  am  making  was  not  made 
m  any  of  the  decisions  denying  or  allowing 
the  right  of  action ;  but  it  seems  to  me  that 
it  is  a  valid  distinction.     In  fact,  it  seems 
to  me  that  the  English  statute,  having  been 
construed  by  the  English  courts  to  deny  the 
action,  was  impressed  with  that  construc- 
tion when  it  became  a  part  of  the  law  of 
the  states,  and  that  the  right  of  action  nev- 
er did  exist  in  any  of  the  states  of  that 
class     As  to  the  other  class  of  states,  it 
was  open  for  their  courts  to  say  whether 
or   not   the   right   of   action    should   exist. 
The  fullest  and  best  considered  case  on  the 
question,  so  far  as  the  Eastern  states  are 
concerned,  is  that  of  Potts  v.  Imlay,  4  N 
J.   L.  330,  7  Am.  Dec.  603.     In  that  case 
it    was    said,    the    chief    justice    speaking: 
'*The  cause  has  been  twice  argued  at  the 
bar  upon  this  reason;  the  last  time  at  the 
request  of  the  court,  and  with  much  abili- 
ty.   The  books  have  been  searched    for  four 
hundred  years  back,  and  upon  that  search  it 
is   conceded   even   by   the   counsel    for   the 
plaintiff  below,  himself,  that  no  case  can 
be   found   in   which    this   action   has   been 
maintained,  in  circumstances  similar  to  the 
present.    .    .    .    Formerly  the  amercement, 
now  the  costs,  are  the  only  penalty  the  law 
has  given  against  a  plaintiff  for  prosecut- 
ing a  suit  in  a  court  of  justice,  in  the  reg- 
ular and  ordinary  way,  even  though  he  fail 
in  such  prosecution.    The  courts  of  law  are 
open  to  every  citizen,  and  he  may  sue  to- 
ties  quoties  upon  the  penalty  of  lawful  costs 
only.     These  are  considered  as  a  sufficient 
compensation  for  the  mere  expenses  of  the 
defendant  in  his  defense.     They  are  given 
to  him  for  this  purpose,  and  he  cannot  rise 
up  in  a  court  of  justice  and  say  the  legis- 
lature have  not  given  him  enough.     If  we 
were  legislators,  indeed,  perhaps  we  should 
be  inclined  to  say  that  the  costs  in  all  cases 
where  costs  are  given  should  completely  in- 
demnify the  party  for  all  his  necessary  cx- 
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pensea  both  of  time  and  money^;  but  those  to 
whom  this  high  trust  is  committed  in  this 
state  have  thought,  and  we  will  presume 
have  wisely  thought,  otherwise." 

This  learned  chief  justice  quoted  and  ap- 
proved the  English  court,  after  the  passage 
of  the  Statute  of  Marlbridge,  as  follows: 
"To  bring  a  civil  action,  therefore,  though 
there  be  no  ground,  is  not  actionable,  be- 
cause it  is  a  claim  of  right  in  the  King's 
courts  to  which  every  subject  may  resort, 
and  he  has  found  pledges,  is  amercible 
for  his  false  claim,  and  liable  to  costs.  It 
is  not  enough  to  declare  that  such  action 
was  ex  malitia  et  sine  caiitsa,  per  quod,  he 
was  put  to  great  charges;  he  must  go  fur- 
ther; he  must  shew  special  grievance,  as 
that  the  prosecutor  had  no  cause  of  action, 
or  cause  of  action  only  to  a  small  sum,  and 
that  he  had  sued  out  a  latitat  for  a  large 
sum  with  intent  to  imprison  him,  or  do 
him  some  special  prejudice." 

The  learned  chief  justice  then  summed  hp 
in  a  clear  statement  the  law  on  this  subject 
as  follows:  "I  think  it  may  be  laid  down 
as  law  that  this  action  cannot  be  main- 
tained, for  prosecuting  a  civil  suit  in  a  court 
of  common  law  having  competent  jurisdic- 
tion, by  the  party  himself  in  interest,  un- 
less the  defendant  has,  upon  such  prosecu- 
tion, been  arrested  without  cause  and  de- 
prived of  his  liberty,  or  made  to  suffer 
other  special  grievance  different  from  and 
superadded  to  the  ordinary  expense  of  a 
defense." 

These  are  my  sentiments,  and,  as  I  read 
our  decisions,  formulate  the  doctrine  which 
has  ever  been  adhered  to  by  this  court,  with- 
out a  shadow  of  turning,  until  this  decision, 
which,  in  my  Opinion,  overrules  scores  of 
our  cases  as  to  what  is  necessary  to  be  al- 
leged and  proved  in  order  to  state  and  prove 
a  cause  of  action  for  malicious  prosecution. 
The  legislatures  of  this  state  and  territory, 
for  one  hundred  years,  have  so  understood 
the  law  to  be.  A  form  of  action  has  been 
prepared  and  adopted  by  the  legislature, 
and  in  use  under  that  sanction  for  more 
than  half  a  century.  That  form  prepared 
and  adopted  was  in  accord  with  what  this 
court  had  theretofore  repeatedly  held  to  be 
necessary  to  state  a  cause  of  action  as  for 
malicious  prosecution.  It  has  ever  since, 
except  in  this  case,  been  held  that  the  com- 
plaint must  substantially  conform  to  this 
Code  form  in  order  to  state  a  cause  of  ac- 
tion. Complaints  wanting  in  the  same  aver- 
ments as  the  one  under  consideration 
have  been  held  not  to  state  a  cause  of  action 
as  for  malicious  prosecution.  Let  us  com- 
pare the  complaint  in  question  with  the 
Code  form,  and  see  if  it  substantially  com- 
plies with  the  requisites  fixed  by  the  legis- 
^  lature  and  the  decisions  of  this  court.     In 
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my  judgment  it  is  fatallj^  defective,  aa  a 
Code  form,  or  a  common-law  form  before 
the  Code  was  adopted.  The  Code  form  is 
as  follows:  "The  plaintiff  claims  of  the 
defendant  dollars,  damages  for  ma- 
liciously, and  without  probable  cause  there- 
for, causing  the  plaintiff  to  be  arrested  un- 
der a   warrant  issued  by  £.  F.,  a  justice 

of  the  peace»  on  the  day  of  — — , 

on  a  charge  of  larceny  (or  as  the  case  may 
be),  which  charge,  before  the  oonunence- 
ment  of  this  action,  has  been  judicially  in- 
vestigated, and  said  prosecution  ended,  and 
the  plaintiff  discharged." 

Before  the  Code  form  was  adopted,  it  was 
held  by  this  court  that  to  constitute  "a 
good  count  in  case,  it  should  have  averred 
the  issuance  of  process,  that  the  process 
should  have  been  properly  described^  and 
that  it  should  have  further  averred  that 
the  plaintiff  was  arrested  and  imprisoned 
by  virtue  thereof.  2  Chitty,  PI.  801;  Ras- 
tall  V.  Straton,  1  H,  Bl.  49,  126  Eng.  Re- 
print, 31;  King  ▼.  Pittett,  1  T.  R.  238, 
99  Eng.  Reprint,  1070.'*  Sheppard  v.  Fur- 
niss,  19  Ala.  764.  This  language  and  hold> 
ing  have  ever  since  been  followed.  One  of 
the  most  recent  cases  in  which  it  was  fol- 
lowed was  Davis  v  Sanders.  133  Ala.  275, 
32  So.  499.  and  Sanders  y.  Davis,  153  Ala. 
375,  44  So.  979.  It  was  twice  considered 
in  this  court  as  to  the  sufficiency  of  a  count 
to  state  a  cause  of  action  as  for  malicious 
prosecution,  and  on  both  appeals  the  rule 
as  to  sufficiency  of  averments  above  quoted 
was  declared.  On  the  last  appeal  in  the 
above  case,  and  referring  to  the  former  ap- 
peal, it  was  said:  "It  is  true  that  the  case 
of  Davis  V.  Sanders,  supra,  and  others,  hold 
that  the  absence  of  an  allegation  of  the  is- 
suance of  process  is  fatal  to  a  count  for 
malicious  prosecution.  Holly  v.  Carson.  39 
Ala.  845.  The  reason  which  underlies  these 
decisions  is  that,  in  onder  t^  constitute  ma- 
licious prosecution,  it  is  necessary  to  show 
that  the  iMirty  was  arrested  under  regular 
valid  judfcial  proceedings,  by  virtue  of 
which  he  might  have  been  legally  convicted 
of  the  offense  charged." 

Now,  if  these  are  necessary  averments, 
and  the  statutes  and  the  decisions  of  this 
court  both  »8ay  that  they  are,  then  the  com- 
plaint in  this  case  states  no  cause  of  action 
as  for  a  malicious  prosecution;  and  if  It 
should  be  amended  so  as  to  make  it  sufli- 
cient,  of  course  it  could  not  be  proved.  I 
do  not  deny  that  rights  of  action  in  the 
nature  of  actions  for  malicious  prosecution 
do  exist  in  this  state,  and  have  alwa3r8  ex- 
isted, growiag  ottt  of  civil  suits  or  actions, 
where  the  defendant's  person  or  property 
is  seized  or  interfered  with  or  injured,  by 
reason   of   extraordinary   process,  such   as 
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attachment,  garnishment,  injunotion,  ete.; 
but  no  right  of  action  now  exists,  or  ever  has 
existed  in  this  state,  in  consequence  of  a 
plaintiff's  failure  in  an  ordinary  suit  com- 
menced by  summons  and  complaint.  In 
such  cases  the  English  statutes  in  force  in 
this  state  before  the  adoption  of  ours,  and 
ours  thereafter,  have  provided  what  the 
lawmaking  powers  demand, — ^appropriate, 
adequate,  and  the  sole  remedy  of  the  de- 
fendant in  such  cases.  In  such  cases  the 
statutes  provide  that  the  defendant  shall 
have  a  judgment  over  against  the  plaintiff 
for  full  costs.  I  cannot  agree  to  the  proposi- 
tion that  this  judgment  was  not  intended 
by  the  legislature  as  full  compensation  for 
the  wrongs  and  injuries  suffered  by  the  de- 
fendant. The  legislature  either  intended 
that  it  should  be  full  compensation  as  a 
final  adjudication  ol  the  wrongs  and  in- 
juries suffered,  or  provided  that  a  plaintiff 
should  be  twice  mulcted  in  damages  if  he 
failed  in  his  suit.  This  judgment  must  be 
final,  or  the  defendant's  cause  of  action  is 
split,  he  recovering  a  part  in  one  judgment, 
and  the  remainder  in  another. 

This  court  has  uniformly  held  these  stat- 
utes as  to  costs  to  be  penal.  The  judgment 
rendered  is  as  for  a  penalty,  measured  by 
the  amount  it  coat  the  defendant  to  defend. 
In  some  cases  it  is  small^  in  others  greats 
it  often  exceeds  the  amount  sued  for,  'or 
even  what  the  defendant  could  recover  if  he 
were  subsequently  allowed  to  bring  an  ac- 
tion for  malicious  prosecution.  This  judg- 
ment is  not  always  for  a  major  amount,  as 
the  opinion  says,  by  way  of  quotation  from 
a  Western  court.  It  is  certainly  enough 
to  deter  a  solvent  plaintiff  froim  bringing 
a-  causeless  action.  All  this,  however,  is 
aside  from  the  mark;  whether  this  first 
judgment  given  the  defendant  by-  the  stat- 
ute is  all  he  ought  to  have,  or  more  or 
less,  is  a  question  for  the  lawmaking  power, 
and  not  for  the  courts.  The  judgment  being 
in  the  nature  of  a  penalty,  the  legislature 
could,  if  it  would,  fix  a  given  amount,  or 
make  it  to  depend  upon  the  amount  6f  costs 
as  it  does,  or  double  or  treble,  and  the  courts 
would  enforce  it  as  written,  and  not  as 
the  courts  think  it  ouglit  to  be  in  ^ach 
particular  case.  The  lawmaking  power 
could  deny  a  defendant  in  such  eases  any 
right  of  action  to  recover  either  his  costs 
or  damages,  or  the  right  to  a  judgment  jj^ 
the  first  suit  for  either  costs  or  damages; 
and  when  it  has  acted  in  the  matter  it  is 
not  for  litigants  dr  cottrta  to  say  that  the 
judgment  is  not  for  a  sufficient  amount,  or 
is  far  too  great  an  amount.  It  being  a 
matter  of  legislative  competency,  and  action 
having  been  taken,  the  matter  is  settled, 
whether  it  pleases  the  litigants  or  courts. 
This  is  well  and  fully  stated  by  the  court 
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of  New  Jersey,  which  has  ever  been  fol- 
lowed by  the  Eastern  courts,  as  to  territory 
over  which  the  English  statute,  as  amend- 
ing the  ancient  English  law,  once  prevailed. 
In  that  case  it  is  said:  "Originally  when 
a  false  claim  was  made,  and  vexatious  suit 
carried  on,  the  plaintiff  was  subject  to 
amercement,  but  he  was  not  subject  to  dam- 
ages in  addition.  That  was  considered  suf- 
ficient, and  ft  was  not  the  notion  of  those 
days  to  prevent  men  from  applying  to 
courts  for  a  redress  of  their  grievances. 
After  the  amercement  fell  into  disuse,  the 
legislature  interfered  and  gave  costs;  but 
for  what  purpose?  To  compensate  the  party 
for  his  ordinary  and  regular  expenses  in 
his  suit,  but  not  for  any  injury,  out  of  the 
usual  and  common  course  of  proceeding, 
in  courts  of  justice.  For  such,  it  did  not 
pretend  to  apply  a  remedy.  The  legisla- 
ture no  doubt  supposed  that  it  had  given 
costs  enough  to  effect  the  purposes  which 
It  had  in  view.  It  did  not  intend  that  the 
party  should  come  in,  say  that  the  provi- 
sion was  not  ample  enough,  that  the  costs 
did  not  satisfy  his  expenses,  and  therefore 
claim  damages  by  suit,  to  correct  the  mis- 
calculation of  the  legislature.  It  was 
alleged,  however,  in  the  argument  at  the  bar, 
that  in  the  court  for  the  trial  of  small 
causes,  no  costs  are  really  received  by  the 
defendant  for  his  own  benefit,  and  to  pay 
his  expenses;  and  therefore  that  he  must 
be  entitled  to  sue  where  he  has  been  put  to 
cost  in  that  court.  The  reasoning  is  fal- 
lacious. In  this  as  in  every  other  court, 
the  legislature  have  fixed  what  costs  shall 
be  given.'.' 

So  has  this  court  construed  our  statute. 
In  Northern  v.  Hanners,  121  Ala    687,  77 


Am.  St.  Rep.  74,  25  So.  817,  there  is  a> 
full  discussion  of  the  atatntes,  and  among 
other  things  it  is  said: 

"Under  the  system  of  costs  and  fees  as 
provided  by  our  statutes,  cost  is  not  granted 
by  the  courts  of  this  state  as  damages  to 
the  successful  party,  but  rather  in  the  na- 
ture of  a  penalty  imposed  upon  the  unsuc- 
cessful party.  By  express  statute  the  law 
of  costs  must  be  held  to  be  penal.  Code, 
§  1353;  Montgomery  v.  Foster,  54  Ala.  63; 
Dent  V.   State,  42  Ala.   514." 

"Our  statute  authorizing  a  judgment  for 
costs  gives  it  to  *the  party  in  whose  favor 
judgment  shall  be  given.'  Clay's  Dig.  318, 
§  2D.  A  judgment  for  costs,  then,  is  an 
incident  of  the  judgment  in  the  cause,  and 
must  be  in  favor  of  and  against  a  party 
to  the  cause.  It  is  manifest  the  officers  of 
court  are  not  parties  to  the  suit."  Patter- 
son V.  Mobile  Circuit  Ct.  Officers,  11  Ala. 
740,  742. 

It  is  penal,  imposed  as  punishment  of  a 
plaintiff  for  bringing  and  prosecuting  a 
causeless  suit,  or  of  a  defendant  for  mak- 
ing a  false  or  useless  defense.  Both  are 
wrong,  and  both  are  by  the  statute  pun- 
ished in  the  same  manner.  Why  should 
not  a  defendant  who  causelessly  or  ma- 
liciously sets  up  a  false  defense  be  punished 
as  well  as  the  plaintiff  who  initiates  such 
a  suit?  Our  statute,  in  part,  as  to  costs, 
has  prevailed  as  to  the  territory  forming 
the  greater  part  of  this  state  since  1807, 
twelve  years  before  the  formation  of  the 
state.  See  Westmoreland's  Case,  11  Ala. 
122. 

Petition  for  rehearing  denied  March  23, 
1918. 


Annotntion — ^Arrest  of  person  <Mr  seizure  of  property  as  a 

action  for  the  malicicras  prosecution  of  a  civfl  action. 


of  an 


J.   Introductory,  650, 
II,  Theory  that  arrest  of  person  or  seiz^ 
ure  of  property  is  necessary,  662, 

I,   Introductory, 

It  has  been  repeatedly  stated  in  the 
American  eases  that,  according  to  the 
early  common  law  in  England,  an  action 


///.  Theory  that  arrest  of  person,  or 
seizure  of  property  is  not  neces^ 
sary,  666, 

could  be  maintained  for  bringing  a  civil 
suit  maliciously  and  without  probable 
cause,*  although  there  was  n9  arrest  of 
the  person  or  seizure  of  property.*    This 


1  Wade  V.  National  Bank  (1902)  114 
Fed,  377;  Mitchell  v.  Southwestern  R.  Co. 
(1885)  75  Ga.  398;  Rice  v.  Day  (1892) 
34  Neb.  100,  51  N.  W.  464;  Kolka  v. 
Jones  (1897)  6  N.  D.  461,  06  Am  St.  Rep. 
615,  71  N.  W.  558;  Pope  v.  Pollock  (1889) 
46  Ohi«  St.  367,  4  L.R.A.  255,  15  Am.  St. 
Rep.  608,. 21. N.  E.  356;  Sax  v.  Laws  (1876) 
7  Ohio  Dec.  Reprint,  41;  Closson  v.  Sta- 
ples   (1869)    42   Vt.   209,   1    Am.   Rep.   316. 

It  is  stated  in  Marbourg  v.  Smith 
(1873)    11  Kan.  554,  that  at  common  law 
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the  defendant  always  had  a  remedy  for  the 
malicious  prosecution  without  probable 
cause  of  a  civil  suit;  that  originally  it 
was  an  action  for  malicious  prosecution; 
subsequently  it  was  by  amercement  of 
the  plaintiff  pro  falso  clamore;  and  the 
court  adds  that  as  in  Kansas  amerce- 
ment had  been  aboliahed,  the  defendant 
must  return  to  his  original  remedy  of 
malicious   prosecution. 

>    McCormick    Harvesting    Mach.    Co.    v. 
Willan   (1901)   63  Web.  391,  56  L.R.A.  338, 
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was  ehanged  by  the  Statute  of  Marlbridge 
(52  Henry  III.).  The  American  courts 
do  not  uniformly  state  the  provisions  of 
the  Statute  of  Marlbridge;  some  state 
that  it  imposed  costs  which  included  not 
only  the  ordinary  costs,  as  that  term  is 
Tisuallv  understood,  but  also  attorneys' 
fees;'  others,  that  it  included  costs  per 
falsum  clamorem ;  *  others,  that  it  in- 
eluded  damages,*  at  least,  that  the  costs 
provided  by  the  statute  were  by  way  of 
damages  pro  falso  elamore.^  The  Ameri- 
can authorities  are  agreed,  however,  that 
nnder  this  statute  the  English  cotirts  re- 
fused to  entertain  an  action  for  the 
malicious  prosecution  of  a  civil  suit '  un- 
less there  had  been  an  arrest  of  the  per- 
son or  seizure  of  property.' 

The  early  English  eases  are,  however, 
not  clear  on  the  question.  The  case  of 
Savill  v.  Roberts,^  decided  after  the  Stat- 
ute of  Marlbridge,  a  ease  which  is  very 
frequently  referred  to  in  this  connection 
was  an  action  to  recover  for  maliciously 
iudicting  the  plaintiff  for  riot.  It  was 
aigued  in  the  case  that  there  was  no 
more  reason  for  allowing  a  recovery  for 
malicious  indictment  than  for  malicious 
aetion.  In  answering  this  argument,  the 
eonrt  states  that  ''there  is  a  great  differ- 
ence between  bringing  an  action  mali- 
ciously and  prosecuting  an  indictment 
maliciously.  .  .  .  If  a  man  bring  an  ac- 
tion, he  either  claims  a  right,  or  com- 
plains of  an  injury;  and  the  law  always 
allows  him  to  take  his  course  of  law  ^o 
obtain  his  right  or  be  satisfied  for  his 
injury.  .  .  ,  The  law  has  provided 
that  no  man  should  prosecute  without 
finding  pledges;  and  that  was  a  security 
against  troublesome  action;  then  if  the 
plaintiff's  suit  be  vexatious  and  ground- 
less, he  shall  be  amerced  pro  falso  da- 

n  Am.  St.  Rep.  449,  88  N.  W.  497;  Sax 
V.  Laws    (1876)    7   Ohio   Dec.   Reprint,   41. 

»  Eastin  v.  Bank  of  Stockton  (1884) 
«6  Cai  123,  56  Am.  Rep.  77.  4  Pac.  1106: 
Metealf  v.  Bockoven  (1901)  62  Neb.  877, 
87   X.   W.    1055. 

«  Mitchell  v.  Southwestern  R.  Co.  (1885) 
75  Ga.  308. 

»  Wade  v.  National  Bank  (1002)  114 
Fed.  377;  Kolka  v.  .lones  (1897)  6  N.  0. 
461,  66  Am.   St.  Rep.  615,  71   N.  W.   558. 

«  AVhipple  V.  Fuller  (1836)  11  Conn. 
582,  29  Am.  Dec.  330;  Closson  v.  Staples 
(1869)    42   Vt.  209,   1  Am.   Rep.  316. 

f  Pope  v.  Pollock  (1889)  46  Ohio  St. 
367.  4  L.R.A.  256,  15  Am.  St.  Rep.  608,  21 
X.  E.  356. 

•  Rice  V.  Day  (1892)  34  Neb.  100,  51 
X.  W.  464;  McCormick  HafvcstiTior  Mach. 
To.  V.  Willan  (1001)  63  l^eb.  391.  36  L.R.A. 
338,  95  Am.  St.  Rep.  449,  88  N.  W.  407; 
Sax  V.  Laws  (1876)  7  Ohio  Dec.  Reprint, 
41. 


more;  and  though  these  amerciaments  be 
now  matters  of  form,  and  therefore  sev- 
eral acts  of  Parliament  have  given  costs 
to  the  defendants,  yet  we  must  judge  by 
the  reason  of  the  law  as  it  stood  antient- 
ly;  but  in  case  of  an  indictment,  there  is 
no  provisions  or  remedy  but  by  bringing 
an  action." 

It  has  also  been  stated  that  "the  ap« 
plying  in  a  civil  action  to  a  court  of  jus- 
tice for  satisfaction  or  redress  has  been 
so  much  favored  that  no  action  has  ever 
been  allowed  against  the  plaintiff  for 
such  suit  sing'ly  and  directly,  on  pretense 
of  its  being  lalse  and  malicious.  ,  .  . 
An  action  upon  the  case  has  not  yet  suc- 
ceeded (whatever  in  special  cases  they 
must  do),  but  only  where  the  plaintiff 
in  the  first  suit  made  the  course  of  the 
court,  requiring  special  bail,  a  pretense 
for  detaining  another  in  prison,  and 
where  the  malice  was  so  specially 
charged  that  it  appeared  that  the  end  of 
the  arrest  was  not  the  expectation  of 
benefit  to  himself  by  a  recovery,  but  a 
design  of  imprisoning  the  other."^^ 

But  in  Waterer  v.  Freeman,*^  an  ac- 
tion for  issuing  a  double  execution  and 
seizing  property  thereunder,  it  is  stated 
that  ''if  a  man  sue  me  in  a  proper  court, 
yet  if  his  suit  be  utterly  without  ground 
of  truth,  and  that  certainly  known  to 
himself,  I  may  have  an  action  of  the  case 
against  him  for  the  undue  vexation  and 
damage  that  he  putteth  me  unto  by  his 
ill  practice,  though  the  suit  itself  be 
.legal,  and  I  cannot  complain  of  it,"  Tl^e 
later  English  cases  adhere  to  the  doctrine 
that  there  is  no  right  of  aetion  for  bring- 
ing the  ordinary  civil  suit,  although  it  is 
brought  maliciously  and  without  prob- 
able cause.** 


9  (1698)    12  Mod.  208,  88  Eng.  Reprint, 

1267. 

10  Parker  v.  Langley  (1713)  Gilb.  L. 
&  Eq.  16S,  ^3  Eng.  Reprint,  293.  The 
action  in  this  case  failed  because  the  dec- 
laration did  not  show  what  had  become 
of  the  former  action. 

The  right  to  recover  damages  for  the 
malicious  prosecution  of  a  civil  suit  has 
been  denied.  Purton  v.  Honnor  i(1798)  1 
Bos..  &  P.  205,  126  Eng.  Reprint,  861  (ac- 
tion to  recover  damages  sustained  by  plain- 
tiff in  defending  a  vexatious  ejectment 
suit  brought  against  him  by  defendant 
held  not  maintainable). 

"  (1617)  Hobart,  206,  266,  80  Eng.  Re- 
print, 352,  412. 

i«  See  Quart*  ffiR  Oold  Min.  Co.  v.  Eyre, 
infra,  note  22.  But  see  Cotterell  v.  Jonp3 
(1851)   16  Jur.   (Eng.)   88,  infra,  note  22. 
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if.   Theory   VuU  arrest   of   person   or 
seizure  of  property  is  necessary. 

One  line  of  American  authorities  ad 
heres  to  the  theory  that  there  is  no  right 
of  action  for  the  prosecution  of  a  civil 


suit  malicioualy  and  withont  probable 
cause  unless  there  is  an  arrest  of  the  per- 
son or  seizure  of  the  property  of  the  de- 
fendant therein.^'  It  has  been  held  that 
no  action  lies  for  malicious  prosecution 


"Gorton  v.  Brown  (1862)  27  IIL  489, 
81  Am.  Dec.  246;  Smith  v.  Michigan  Bug- 
gy Co.  (1898)  175  111.  619,  67  Am.  St.  Rep. 
242,  51  N.  E.  669,  approved  in  Liquid  Car- 
bonic Acid  Mfg.  Co.  V.  Convert  (1900) 
186  111.  334,  57  N.  £.  1129;  Bonney  v. 
King  (1903)  201  la  47,  66  N.  E.  377; 
Keithley  v.  Stevens  (1909)  238  lU.  199, 
128  Am.  St.  Rep.  120,  87  N.  E.  375;  Doo- 
ley  v.  Meisenbach  (1898)  83  111.  App.  75 
(it  is  stated  that  it  did  not  appear  that 
the  plaintifT  had  suffered  any  special  dam- 
age in  the  prior  suits  beyond  the  expense 
and  trouble  attendant  upon  defending 
them);  McCormick  v.  Louis  Weber  &  Co 
(1914)  187  111.  App.  290  (obiter):  Wet- 
more  v.  Mellinger  (1884)  64  Iowa,  741,  52 
Am.  Rep.  465,  18  N.  W.  870;  McNamee 
V.  Minke  (1878)  49  Md.  122;  Supreme 
Lodge,  A.  P.  L.  v.  Unverzagt  (1892)  76 
Md.  104,  24  Atl.  323;  Woodmansie  v. 
UDgan  (1806)  2  N.  J.  L.  93;  Potts  v.  Im- 
lay  (1816)  4  N.  J.  L.  330,  7  Am.  Dec. 
603;  State,  Bitz,  Prosecutor,  v.  Meyer 
(1878)  40  N-  J.  L.  252,  29  Am.  Rep  233; 
Paul  v.  Fargo  (1903)  84  App.  Div.  9,  82 
N.  Y.  Supp.  369  (but  see  mfra,  notes  45 
et  seq.);  Ely  v.  Davis  (1892)  111  N.  C.  24, 
15  S.  E.  878,  fi.  c.  on  second  appeal  in 
(1894)  114  X.  C.  31,  18  S.  E.  943;  Pitts- 
burg, J.  E.  &  E.  R.  Co.  v.  Wakefield  Hard- 
ware Co.  (1905)  138  N.  C.  174,  50  N.  E. 
571,  3  Ann.  Os.  720;  Carpenter  v.  Hanes 
(1914)  167  N.  0.  551,  83  S.  E.  577;  Cin- 
cinnati Daily  Tribune  Co.  v.  Bruck  (1899) 
61  Ohio  St.  489,  76  Am.  St.  Rep.  433,  66 
N.  E.  198  (see  Pope  v.  Pollock,  infra,  note 
34) ;  Bartholomew  v.  Metropolitan  L.  Ins. 
Co.    (1893)    7   Ohio   X.   P.   209,   1   Ohio   S. 

6  C.   P.   Dec.   267;    Sax   v.   James    (1876) 

7  Ohio  Dec.  Reprint,  41;  Mayer  v.  Walter 
(1870)  64  Pa.  285;  Eberly  v.  Rupp  (1879) 
90  Pa.  259;  Muldoon  v.  Riekey  (1883) 
103  Pa.  110,  49  Am.  Rep.  117;  Xorcross 
V.  Otis  Bros.  (1893)  152  Pa.  481,  34  Am. 
St  Rep.  669,  25  Atl.  576;  Smith  v.  Ad- 
ams (1863)  27  Tex.  28;  Salado  College 
V.  Davis  (1877)  47  Tex.  135:  Johnson  v. 
King  (1885)  64  Tex.  226;  Biering  v.  First 
Nat.  Bank  (1888)  69  Tex.  599,  7  S.  W.  90 
(writ  of  attachment  sued  out  but  not 
executed) ;  G.  C.  &  S.  F.  R.  Co.  v.  Hewson 
(1887)  3  Tex.  App.  Civ.  Caa.  (Willson) 
303;  McCord-Collins  Commerce  Co.  v.  Levi 
(1899)  21  Tex.  Civ.  App.  109,  50  S.  W. 
606;  Tunstall  v.  Clifton  (1898)  —  Tex. 
Civ.  App.  — ,  49  S.  W.  244;  King  v.  Sul- 
livan (1906)  —  Tex.  Civ.  App.  — ,  92  S. 
W.  51  (holding  that  an  action  to  have 
one  declared  a  bankrupt  is  an  interfer- 
ence with  property  which  gives  rise  to 
a  right^  of  action) ;  Nowotny  v.  Grona 
(1906)  44  Tex.  Civ.  App.  325,  98  S.  W. 
416  (holding  that  a  motion  against  a 
sheriff   and    his    sureties,    as   provided    by 
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statute,  for  failure  of  the  sheriff  to  levy 
an  execution,  .which  did  not  in  any  vray 
interfere  with  the  person  or  property 
of  the  defendants  in  the  motion,  was  an 
ordinary  ci\:il  proceeding  for  the  prose- 
cution of  which  no  action  in  malicious 
prosecution  lies) ;  Towery  v.  McDougle- 
Craig  Co.  (1910)  —  Tex.  Civ.  App.  — ,  125 
S.  W.  621;  J.  Calisher  Dry  Goods  Co.  v. 
Bloch  (1912)  —  Tex.  Civ.  App.  — ,  147 
S.  W.  683;  Abbott  v.  Thome  (1904)  34 
Wash.  692.  65  L.R.A.  826,  101  Am.  St. 
Rep.  1021,  76  Pac.  302;  Luby  v.  Bennett 
(1901)  111  Wis.  613,  56  L.R.A.  261.  87 
Am.  St.  Rep.  897,  87  N.  W.  884  (holding 
that  an  action  lies  where  a  defendant  was 
deprived  of  the  poasesaion  of  his  property, 
and  a  growing  business  of  whieh  he  wa» 
part  owner  was  abruptly  stopped  and 
closed  out,  necessarily  causing  loss  to  him). 

It  has  been  held  in  Illinois  that  an  ac- 
tion for  the  malicious  prosecution  of  a 
number  of  civil  actions  will  lie  where  the 
actions  were  brought  by  parties  conspir- 
ing together  to  harass,  distress,  injure, 
and  extort  money  from  the  plaintiff,  and 
were  brought  before  a  justice  a  great  dia* 
tance  from  where  all  the  parties  resided 
and  did  business.  Payne  v.  Donegan 
(1881)   9  lU.  App.  566. 

It  is  stated  in  Cade  v.  Yocum  (18.52) 
8  La.  Ann.  477,  that  a  plaintiff  who,  with- 
out arresting  the  defendant's  person  or 
disturbing  her  property  by  seizure,  simply 
presents  before  a  court  of  justice  a  money 
demand,  is  not  to  be  mulcted  in  damages 
because  it  turns  out  that  he  was  mia* 
taken  as  to  what  he  supposed  were  hia 
legal  rights;  but  it  does  not  appear  that 
the  action  in  this  case  was  one  for  mali- 
cious prosecution;  that  is,  that  it  was 
an  attempt  to  recover  for  the  prosecution 
of  a  civil  action  maliciously  and  without 
probable  cause. 

In  the  subsequent  case  of  Johnaon  v. 
Meyer  (1884)  36  La.  Ann.  333,  an  action 
against  a  landlord  for  instituting  an  ac- 
tion for  possession  of  premises,  which  waa 
decided  against  him,  failed  becauae  the 
action  by  the  landlord  was  not  accom- 
panied by  any  process  interfering  with 
person  and  property,  and  it  was  not  shown 
to    have    been    maliciously    prosecuted. 

Apparently  the  early  case  of  Kramer  t. 
Stock  (1840)  10  WatU  (Pa.)  115,  adhered 
to  this  theory, 

Haldeman  v.  Chambers  (1857)  19  Tex. 
53,  is  regarded  by  the  Texas  courts,  aa 
appears  from  subsequent  decisions,  as  ad* 
hering  to  this  theory. 

While  admitting  this  rule,  the  Wash- 
ington  court  in  the  case  of  Olson  v.  Hag- 
gerty  (1912)  69  Wash.  48,  124  Pac  145, 
held  that  search  proceedings  were  not 
within  it,  but  that  such   proceedings,    in- 
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in  the  absence  of  seisure  of  person  or 
property^  although  both  parties  being 
residents  of  the  same  state^  the  summons 
was  served  in  a  foreign  state  when  the 
one  seeking  the  damages  was  tempora- 
rily there. ^^  It  has  been  stated  that  there 
is  no  such  thing  ae  an  aotion  for  the 
malieiotts  prosecution  of  a  civil  suit; 
that  the  action  is  for  the  malicious  use 
of  l^^l  process.^  Again,  it  has  been 
stated  that  the  action  lies  '^for  the  im- 
proper use  of  process  after  it  has  been 
issued, — ^not  for  maliciously  causing 
process  to  be  issued/'  ^^  On  the  con- 
trary, it  is  the  theory  of  at  least  one 
court    that    adheres    to    the   rule    now 


under  consideration  that  an  action  lies 
either  for  malicious  prosecution  or  for 
the  abuse  of  process,  but  that  ^'neither 
action  can  be  maintained  unless  there  is 
an  actual  seizure  of  the  property  of  the 
plaintiff  [defendant]  or  an  arrest  of 
his  person."" 

Some  cases  proceed  upon  the  theory 
that  if  damages  other  than  those  which 
are  the  necessary  result  of  the  suit  are 
shown,  an  action  may  be  maintained 
therefor;  in  other  words,  special  dam« 
ages  furnish  a  ground  additional  to  ar- 
rest of  penson  or  seizure  of  property 
which  will  sustain  the  action.^*  The 
Iowa  court  *•  states  with  reference   to 


fltituted  maliciously  and  without  probable 
cause,  gave  rise  to  an  action  in  damages 
although  there  was  no  arrest  nor  seizure 
of  property,  since  in  such  a  proceeding 
the  essence  of  the  wrong  is  an  unreason- 
able search  of  one's  premises  and  property, 
carrying  with  it  an  indication  of  theft 
or  complicity  therein. 

In  an  early  decision  by  the  circuit  court 
of  the  United  States  in  which  an  action 
was  brought  for  the  malidons  prosecu- 
tion of  a  suit  and  holding  to  bail,  it  was 
stated  that  "demanding  excessive  bail,  al- 
though the  plaintiff  has  a  well-founded 
cause  of  action,  or  holding  to  bail  when 
the  plaintiff  had  no  cause  of  action,  if 
done  for  the  purpose  of  vexation,  entitles 
the  party  aggrieved  to  an  action  for  a 
malicious  prosecution.  If  bail  be  not  de- 
manded, it  is  unimportant  how  futile  and 
unfounded  the  action  may  be,  as  the  plain- 
tiff is  punished  by  the  payment  of  costs, 
and  the  defendant  is  not  materially  in- 
jured." Ray  V.  Law  (1816)  Pet.  C.  C. 
207,  Fefl.  Gas.  No.  11,592.  This  theory 
is  approved  in  Tamblyn  v.  Johnston  (1903) 
62  C.  C.  A.  601,  126  Fed.  267,  holding 
that  an  action  lies  for  maliciously  suing 
another  for  a  sum  largely  in  excess  of 
what  the  plaintiff  knows  to  be  justly  due, 
and  causing  an  attachment  to  be  levied 
on  property  of  the  defendant  of  great 
valne,  to  secure  sneh  excessive  demand, 
with  intent  to  injure  the  defendant, 
rather  than  to  collect  what  is  justly  due. 
In  Wilkinson  v.  Ooodfellow-Brooks  Shoe 
Co.  (1905)  141  Fed.  218,  it  is  stated  that 
the  statement  in  the  Tamblyn  Case  in 
favor  of  this  rule  was  dictum.  It  is 
held  in  the  Wilkinson  Case  (Fed.)  supra, 
that  an  action  hi  damages  will  He  for 
the  institution  of  bankruptcy  proceedings 
against  one  maliciously  and  without  prob* 
able  cause,  although  tbete  has  been  no 
seizure  of  the  alleged  bankrupt's  property. 
But  see  Wade  v.  National  Bank  (1902) 
114  Fed.  377,  infra,  note  34. 

See  Powers  v.  Houghton  (1909)  159 
Mieh.  372,  28  L.R.A.(N.S.)  330,  123  N. 
W.  1108.   infra,   note   38. 

H  Jerome  v.  Shaw  (1916)  172  N.  C. 
862,  L.R.A.1917B,  749,  90  S.  E.  764,  see 
note    to    this    case    uk    L.B.A.1917B,    762, 


as  to  bringing  action  in  remote  district 
or  foreign  jurisdiction  as  ground  of  action 
for   malicious   prosecution. 

U  Woodley  v.  Coker  (1008)  119  6a. 
226,  46  S.  E.  89,  sustaining  an  action 
by  one  arrested  in  a  prior  civil  suit. 

i6Bonney  v.  King  (1903)  201  111.  47, 
66  N.  E.  377. 

n  Pittsburg.  J.  E.  &  E.  R.  Co.  v.  Wake- 
field Hardware  Ck).  (1905)  138  N.  C.  174, 
50  S.  E.  571.  3  Ann.  Cas.  720. 

i^Wetmore  v.  Mellinger  (1884)  64  Iowa, 
741.  52  Am.  Rep.  465,  18  N.  W.  870;  Smith 
V.  Hintrager  (1885)  67  Iowa,  109,  24  N. 
E.  744;  Potts  v.  Imlay  (1816)  4  N.  J.  J.. 
330,  7  Am.  Dec.  603. 

Mitchell  V.  Southwestern  R,  Co.  (1885) 
75  Ga.  398,  stating:  "When  an  action 
was  sued  out  maliciously  and  without 
probable  cause,  whereby  the  person  of  the 
defendant  was  arrested,  or  his  property 
attached,  or  any  special  grievance  to  de- 
fendant, then  in  such  a  case  the  action 
would  lie."  In  this  case  it  was  held  that 
an  action  for  malicious  prosecution  would 
lie  against  a  railroad  company  which  had 
given  a  license  to  overflow  a  portion  of 
its  right  of  way,  and  which,  upon  the 
breaking  of  the  dam  in  consequence  of  a 
flood,  maltciottsly  and  without  probable 
cause  flled  a  bill  to  enjoin  the  licensee 
from  rebuilding  it,  by  reason  of  which 
the  licensee's  mill  was  stopped,  causing 
him  to  lose  proflts,  and  causing  a  de- 
terioration in  the  value  of  the  property. 
The  right  independently  of  bond  to  re- 
cover for  damages  caused  by  injunction 
is  discussed  in  the  notes  to  Mark  v.  Hyatt, 
18  L.R,A.  275,  and  H.  P.  Rieger  &  Co.  v. 
Knight,  L.Rjl.l916£,   1282. 

It  is  sUtcd  in  Abbott  v.  Thome  (1904) 
34  Wash.  692,  65  L.R.A.  826,  101  Am.  St. 
Rep.  1021,  76  Pac.  302^  that  an  action  for 
the  malicious  prosecution  of  a  civil  suit 
will  not  lie  where  '*there  has  been  no  arrest 
of  the  person  or  attachment  of  the  property 
of  the  defendant,  and  no  special  injury 
sustained,  or  injury  which  is  not  the  neces- 
sary result  in  such  suits.'* 

See  Dooley  v.  Meisenbach  (1898)  83  IlL 
App.  75,  supra,  note  13. 

leWetmore  v.  Mellinger  (1884)  64  Iowa, 
741,  62  Am.  Rep.  465,  18  N.  W.  870.     In 
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the  rule  that  "it  will  be  observed  that 
the  statement  of  the  doctrine  we  have 
made  extends  it  no  farther  than  to  cases 
prosecuted  in  the  usual  manner,  where 
defendant  suffers  no  special  damages  or 
grievance  other  than  is  endured  by  all  de- 
fendants in  suits  brought  upon  like 
causes  of  action.  .  .  .  But  if  an  ac- 
tion is  so  prosecuted  as  to  entail  unusual 
hardship  upon  the  defendant,  and  sub- 
ject him  to  special  loss  of  property  or 
of  reputation,  he  ought  to  be  compen- 
sated; so  if  his  property  be  seized,  or  if 
he  be  subjected  to  arrest  by  an  action 
maliciously  prosecuted,  the  law  secures 
to  him  a  remedy.  In  the  case  at  bar, 
the  pleadings  and  evidence  show  no  such 
special  damages."  In  a  leading  case^ 
it  is  stated  that  an  action  for  the  ma- 
licious prosecution  of  a  civil  suit  will 
not  lie  "unless  the  defendant  has,  upon 
such  prosecution,  been  arrested  without 
cause  and  deprived  of  his  liberty,  or 
made  to  suffer  other  special  grievance 
different  from,  and  superadded  to,  the 
ordinary  expense  of  a  defense." 

One  case^^  is  not  altogether  clear  on 
this  point;  that  is,  as  to  whether  the 
special  damage  is  an  additional  ground 
for  maintaining  the  action,  or  is  a  con- 
dition of  maintaining  the  action  for  an 
arrest  of  person  or  seizure  of  property. 
It  is  stated  that  no  action  will  lie  for 
the  malicious  prosecution  of  a  civil  suit 
"unless  there  was  an  arrest  of  the  per- 
son, or  seizure  of  property,  as  in  at- 
tachment  proceedings    at   law   or   their 


equivalent  in  equity,  or  in  the  proceed- 
ings in  bankruptcy,  or  like  cases,  where 
there^was  some  si>ecial  damage  resulting^ 
from'  the  action,  and  which  would  not 
necessarily  result  in  all  cases  of  the  like 
kind." 

A  recent  English  case  ^  states  that  an 
action  for  malicious  prosecution  may  be 
maintained  if  the  credit  of  the  defend- 
ant is  affected  injuriously,  or,  as  put  by 
those  courts,  "where  a  man's  fair  fame 
and  credit  are  injured."  Within  this 
rule  an  action  brought  maliciously  and 
without  probable  cause  to  wind  up  a 
company  was  held  actionable  although 
the  company  suffered  no  pecuniary  loss 
except  the  payment  of  extra  costs.  This 
decision  proceeds  upon  the  theory  that 
such  a  proceeding  necessarily  involves 
damage;  such  a  proceeding  is  held  to  be 
akin  to  a  bankruptcy  proceeding.  It  is 
expressly  stated  that  for  bringing  an  or- 
dinary suit,  no  action  lies  although  it 
is  brought  maliciously  and  without  prob- 
able cause. 

A  discussion  of  the  actions  that  are 
not  the  ordinary  civil  actions,  but  which 
give  rise  to  an  action  for  malicious 
prosecution  under  the  rule  discussed  in 
this  subdivision,  is  not  within  the  scope 
of  this  note.  Some  of  the  actions  have 
already  been  discussed  in  this  series  of 
reports.«» 

In  a  number  of  eases  within  jurisdic- 
tions which  have  announced  the  rule  that 
an  arrest  of  the  person  or  seizure  of 
property  is  necessary,  actions  have  been 


this  case,  which  was  an  action  to  recover 
for  the  malicious  prosecution  of  a  prior 
action  to  recover  money  fraudulently  ob- 
tained, the  court,  in  denying  the  right  to 
maintain  the  action  for  malicious  prosecu- 
tion, states  that  no  action  could  be  pros- 
ecuted to  recover  money  fraudulently 
obtained  in  which  the  defendant  would  not 
suffer  the  very  thing  for  which  plaintiff  in 
this  case  seeks  compensation  in  damages. 

Smith  v.  Hintrager  (1885)  67  Iowa,  109, 
24  X.  W.  744,  denying  the  right  to  maintain 
an  action  for  the  malicious  prosecution  of 
a  suit  in  equity  to  quiet  title  to  certain 
lands,  where  it  was  not  averred  in  the 
action  for  malicious  prosecution  that  the 
plaintiffs  therein  suffered  in  the  prior  suit 
any  loss,  annoyance,  or  inconvenience  ex- 
cept such  as  may  be  regarded  as  incident  to 
every  civil  action. 

«0  Potts  T.  Imlay  (1816)  4  N.  J.  L.  330, 
7  Am.  Dec.  603,  approved  in  State,  Bitz, 
Prosecutor,  v.  Meyer  (1878)  40  N.  J.  L. 
252,  29  Am.  Rep.  233. 

"Ely  V.  Davis  (1892)  111  N.  C.  24,  15 
S.  E.  878,  8.  c.  on  second  appeal  in  (1894) 
114  N.  C.  31,  18  S.  E.  943. 

MQuartzhill  Gold  Min.  Ck).  v.  Eyre  (1883) 
Ia  R.  11  Q.  B.  Div.    (Bng.)    674,  62  L.  J. 
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.Q.  B.  N.  S.  488,  49  L.  T.  N.  S.  249,  31  Week. 
Rep.  668. 

In  Cotterell  v.  Jones  (1861)  11  C.  B.  713, 
138  Eng.  Reprint,  655,  21  L.  J.  C.  P.  N.  S. 
2,  16  Jur.  88,  an  action  against  several  de> 
fendants  for  malicious  prosecution  of  the 
plaintiff  in  the  name  of  a  third  person,  who 
is  alleged  to  be  insolvent  and  unable  to  pay 
costs,  was  dismissed  because  the  plaintiff' 
had  not  shown  any  damages.  Williams, 
Judge,  states  obiter  that  if  such  action  be 
brought  and  prosecuted  against  the  plain- 
tiff maliciously  and  without  reasonable  and 
probable  cause,  the  plaintiff  has  a  good 
cause  of  action,  provided  he  has  sustained 
legal  damages. 

**  The  right  independently  of  bond  to 
recover  for  damages  caused  by  injunction 
is  discussed  in  the  notes  to  Mark  v.  Hyatt, 
18  L.R.A.  275,  and  H.  P.  Ri^er  &  Co.  v. 
Knight,  L.RA.1916E,  1282. 

As  to  liability  for  instituting  bankruptcy 
proceedings  against  one  not  subject  tltereto, 
see  note  to  T.  E.  Hill  Co.  v.  Contractors' 
Supply  &  Equipment  Qo,  34  L.R.A.(N.S.> 
456. 

Malicious  prosecution  for  wrongful  search 

of   premises    is   discussed    in    the   note    to 

^  Chi(aigo,  R.  I.  &  P.  B.  Co.  v.  Holliday,  30 
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sustained  where  there  was  an  arrest  of, 
the  defendant'^  or  a  seizure  of  his 
property.**  And  in  some  of  these,  the 
fact  that  there  was  a  seizure  of  person 
or  property  is  not  given  any  weight  in 
the  decision,  that  being  based  entirely 
upon  the  fact  that  the  prior  suit  was 
began  maliciously  and  without  probable 
cause.** 

One  reason  given  by  the  courts  which 
require  an  arrest  of  the  person  or  seiz- 
ure of  property  as  a  condition  precedent 
to  the  nuiintenance  of  an  action  for  the 
malicious  prosecution  of  a  civil  action 
is  that  unless  such  a  condition  were  re- 
quired, every  successful  defendant  oould 
institute  an  action  and  there  would  thus 
result  interminable  litigation.*' 

Again,  it  has  been  stated  that  an 
honest  suitor  might,  by  fear  of  such 
litigation,  be  deterred  from  asserting  his 
legal  rights.**  It  has  been  stated  that  a 
party  ought  not  in  ordinary  eases  to  be 
subject  to  a  suit  for  bringing  an  action, 
and  be  required  to  defend  against  the 


charge  of  malice  and  the  want  of  prob- 
able cause.** 

The  costs  given  to  the  successful  party 
are  regarded  as  sufficient  compensation 
to  him  for  the  expenses  of  his  defense,** 
even  though  the  costs  do  not  adequately 
compensate  the  defendant.*^ 

It  has  been  stated  that  to  allow  such 
an  action  would  have  a  tendency  to  make 
the  defendant  in  the  former  action  ex- 
travagant in  incurring  costs.** 

It  is  urged  that  there  is  no  more  rea-* 
son  for  allowing  a  successful  defendant 
to  maintain  sueh  an  action  than  there  is 
for  allowing  a  successful  plaintiff  to 
bring  an  action  against  the  defendant 
who  defends  maliciously  and  without 
probable  cause,** 

III.   Theory   that   arrest   of  person   or 
seizure  of  property  is  not  necessary. 

According  to  a  number  of  cases  an  ac- 
tion for  malieious  prosecution  may  be 
maintained  for  the  bringing  of  a  civil 
action  maliciously  and  without  probable 
cause,**  although  there  is  no  arrest  of 


L.R.A.(N.S.)  205.  See  subsequent  case  of 
Hardin  v.  Hight,  44  L.R.A.(N.S.)  368. 

84  Brush  V.  Burt  (1812)  3  N.  J.  L.  079. 

Sft  Lawrence  v.   Hagerman    (1870)    56  lU. 

68,    8    Am.    Rep.   674    (attachment);    Dorr 

Cattle  Co.  V.  Des  Moines  Nat.  Bank  (1905) 

N   127   Iowa,  153,  98  S.  W.  918,  4  Ann.  Caa. 

519  (attachment). 

One  who  wantonly,  maliciously,  and 
without  cause,  commences  a  civil  action 
and  puts  upon  record  a  complaint  and  a  lis 
pendens  for  the  purpose  of  injuring  and 
destroying  the  credit  and  business  of  anoth- 
er is  liable  for  the  legal  consequences. 
Chatham  Estates  v.  American  Nat.  Bank 
(1816)   171  N.  C.  679,  88  S.  E.  783. 

M  Brash  v.  Burt  (N.  J*)  supra. 

S7  Gorton  v.  Brown  (1862)  27  111.  489,  81 
Am.  Dec.  245;  Smith  v.  Michigan  Buggy 
Co.  (1898)  175  111.  619,  67  Am.  St.  Rep.  242, 
51  N.  £.  569;  MeNamee  v.  Minke  (1878) 
49  Md.  122;  PottS  v.  Imlay  (1816)  4  N.  J. 
K  330,  7  Am.  Dec.  603;  Abbott  v.  Thorne 
(1904)  34  Wash,  692,  65  L.R.A  826,  101 
Am.  St.  Rep.  1021,  76  Pac.  302. 

ts  Smith  V.  Michigan  Buggy  Co.  (1898) 
175  IlL  619,  67  Am.  St.  Rep.  242,  51  N.  E. 
569. 

29  Wet  more  v.  Mellinger  (1884)  64  Iowa, 
741.  62  Am.  Rep.  466,  18  N.  W.  870. 

M  Smith  V.  Michigan  Buggy  Co.  (IlL) 
supra;  Potts  v.  Imlay  (1816)  4  N.  J.  L. 
330,  7  Am.  Dec.  603. 

"Abbott  V.  Thorne  (X904>  34  Wash. 
692,  65  L.R.A  826,  101  Am.  St.  Rep.  1021, 
76  Pac.  302. 

3S  Smith  V.  Michigan  Buggy  Co.  (111.) 
supra. 

MJbid.;  Wetmore  v.  Mellinger  (Iowa) 
supra. 

MEastin  v.  Bank  of  Stockton  (1884) 
66  CaL  123,  56  Am.  Rep.  77,  4  Pac.  1106; 
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Whipple  V.  Puller  (1836)  11  Conn.  682,  29 
Am.  Dec.  330  (see  infra,  note  44>;  McCardle 
V.  McGinley  (1882)  86  Ind.  538,  44  Am. 
Rep.  343;  Whitesell  v.  Study  (1905)  37 
Ind.  App.  429,  76  N.  E.  1010;  Woods  v. 
Finnell  (1878)  13  Bush  (Ky.)  «28. 

Brand  t.  Hincbman  (1888)  68  Mieh.  590, 
13  Am.  St.  Rep.  862,  36  N.  W.  664  (attach- 
ment suit  in  which,  although  there  was  no 
service  of  the  writ,  there  was  a  technical 
taking,  on  which  fact  the  court  relies  to  a 
certain  ex-tent) ;  Brand  v.  Hinchman  is 
approved  in  AntclifT  v.  June  (1890)  81  Mich. 
477,  10  L.R.A.  621,  21  Am.  St.  Rep.  533,  46 
N.  W.  1019  (but  see  Powers  v.  Houghton, 
infra);  MePherson  v.  Runyon  (1880)  41 
Minn.  524,  16  Am.  St.  Rep.  727,  43  N.  W. 
392  (action  which  was  claimed  to  have  been 
brought  maliciously  and  without  probable 
cause  was  one  in  replevin,  but  the  deoision 
is  based  upon  the  broad  ground  that  the 
action  for  malicious  prosecution  is  sustain- 
able although  there  is  no  interference  with 
person  or  property);  Eickhoff  v.  Fidelity 
&  C.  Co.  (1898)  74  Miaa.  139,  76  N.  W. 
1030  (but  want  of  probable  cause  must  be 
clearly  shown);  Virtue  v.  Creamery  Pack- 
age Mfg.  Co.  (1913)  123  Minn.  17,  L.R.A. 
1915B,  1179,  142  N.  W.  930,  1136;  Smith 
v.  Burrus  (1891)  106  Mo.  94,  13  L.R.A.  59, 
27  Am.  St.  Rep.  329,  16  S.  W.  881  J  see 
Brady  v.  Ervin,  infra,  note  46) ;  McDonald 
v.  Goddard  Grocery  Co.  (1914)  184  Mo. 
App.  432,  171  S.  W.  650  (holding  that  an 
action  may  be  maintained  for  the  institu- 
tion of  bankruptcy  proceedings  maliciously 
and  without  probable  cause) ;  McCormick 
Harvesting  Mach.  Co.  v.  Willan  (1901)  63 
Neb.  391,  56  L.R.A.  338,  93  Am.  St.  Rep. 
449,  88  N.  W,  497,  rule  recognized  in  Cobbey 
V.  State  Journal  Co.  (1907)  77  Neb.  626, 
113  N.  W.  224;  Kolka  v.  Jones   (1897)   e 
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the  person  or  seizure  of  property  or 
other  special  circumstances.**  Some 
cases  hold  that  such  an  action  may  be 


maintained  where  the  defendant  in  the 
prior  action  has  sustained  damage  over 
and  above  his  taxable  costs.** 


W.  D.  461,  66  Am.  St.  Rep.  615,  71  N.  W. 
558;  Xipacomb  v.  Shofner  (1895)  06  Tenn. 
112,  33  S.  W.  818;  Smith  v.  Adams  (1863) 
27  Xez.  28 

The  court  in  Cox  v.  Taylor  (1849)  10  B. 
Mon.  (Ky.)  17,  states  that  the  malicious 
bringing  of  a  civil  action  without  probable 
cause  gives  a  right  of  action  the  same  as 
the  bringing  of  a  criminal  action,  but  as 
in  the  case,  which  was  one  for  bringing  an 
injunction*  there  was  no  allegation  of 
probable  cause,  the  declaration  was  held 
defective  and  a  judgment  of  the  trial  court 
sustaining  a  demurrer  thereto  was  sus- 
tained. 

The  right  of  a  tenant  to  maintain  an 
action  against  his  landlord  for  a  prior 
action  in  ejectment  brought  by  the  landlord 
was  denied  in  Allen  v.  Codman  (1885)  139 
Masa.  136,  29  N.  £.  537,  for  the  reason 
that  the  tenant  had  not  shown  probable 
cause;  but  there  is  no  diacussion  of  the 
right  to  maintain  an  action  for  the  mali- 
cious  prosecution   of   a   civil   proceeding. 

In  the  early  Minnesota  case  of  Burton 
V.  St.  Paul,  M.  &  M.  R.  Co.  (1885)  33  Minn. 
189,  22  K.  W.  300,  an  action  for  the  mali- 
cious prosecution  of  a  civil  proceeding  in 
which  an  attachment  had  been  procured 
was  sustained. 

It  is  stated  in  O'Neill  v.  Johnson  (1893) 
53  Mimu  439,  39  Am.  St.  Rep.  615,  55  N. 
W.  601,  that  an  action  'Vill  lie  for  mali- 
ciously and  without  probable  cause  pro8> 
ecuting  a  civil  action,  whereby  damage  is 
caused  to  the  defendant  in  such  action." 
Nothing  is  said  as  to  the  necessity  of  an 
interference  with  personal  property.  The 
action  for  the  prosecution  of  which  the 
action  in  malicious  prosecution  was  brought 
was  one  to  recover  rent  of  a  dwelling  house 
in  which  a  debtor  of  the  defendant  was 
summoned  by  garnishment. 

It  is  stated  obiter  in  Rice  v.  Day  (1892) 
34  Neb.  100,  51  N.  W.  464,  that  after  the 
Statute  of  Marlbridge,  52  Hen.  III.,  "the 
general  rule  has  been  that  in  a  civil  action 
to  justify  an  action  for  malicious  prosecu- 
tion there  must  have  been  an  arrest  of  the 
person  or  a  seizure  of  his  property.^' 

But  in  Metcalf  v.  Bockoven  (1901)  62 
Neb.  877,  87  N.  W.  1055,  the  opposite  rule 
is  approved,  although  it  was  not  necessary 
to  decide  the  question. 

An  opinion  in  accord  with  this  theory 
was  expressed  in  Pope  v.  Pollock  (1889)  46 
Ohio  St.  367,  4  L.R.A.  255,  15  Am.  St.  Rep. 
608,  21  N.  £.  356.  but  it  was  held  not  neces- 
sary to  decide  the  question  as  the  suit  for 
which  the  action  in  malicious  prosecution 
was  brought  was  one  in  forcible  entry  and 
detainer,  which  was  held  to  be  of  such  a 
special  nature  as  to  warrant  an  action  for 
the  malicious  bringing  of  such  a  suit  with- 
out probable  cause.    In  the  subsequent  case 
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of  Cincinnati  Daily  Tribune  0>.  v.  Bruek 
(1899)  61  Ohio  St.  480,  76  Am.  St.  Rep. 
433,  56  N.  £.  198,  it  is  stated  to  be  a  well- 
settled  ffeneral  rule  that  no  recovery  can 
be  had  by  a  defendant  against  a  plaintiff 
for  the  malicious  prosecution  of  a  civil 
action  where  there  has  been  no  arrest  of 
the  person  or  seizure  of  property,  and  the 
case  of  Pope  v.  Pollock  is  stated  to  stand 
upon  a  clear  exception  to  the  general  rule. 
It   is    held    in   Wade   v.   National    Bank 

(1902)  114  Fed.  377,  that  an  action  to 
recover  damages  for  alleged  malicious 
prosecution  of  a  civil  action  will  lie  where 
there  was  a  slanderous  accusation  injurious 
to  the  defendant  therein,  altboi^h  then 
was  no  arrest  of  the  person  or  seizure  of 
property.  But  see  other  Federal  cases,  su- 
pra, note  13. 

See  Pangburn  v.  Bull  (1905)  1  Wend. 
(N.  Y.)  345,  and  Burt  v.  Smith  (1906)  181 
N.  Y.  1,  73  X.  E.  496,  2  Ann.  Cas.  576, 
infra,  notes  45  et  seq. 

It  is  held  in  Hoyt  v.  Macon  (1873)  2 
Colo.  113,  that  an  action  may  be  maintained 
for  falsely  and  maliciously,  and  without 
any  reason  or  probable  cause,  suing  out  a 
caveat,  impeaching  the  plaintiffs  entry  to 
public  land. 

The  right  to  maintain  an  action  for  the 
malicious  prosecution  of  a  civil  proceeding 
seems  to  be  doubted  in  Powers  v.  Houghton 
(1909)  159  Mich.  372,  28  L.R.A.(N.S.)  330, 
123  N.  W.  1108,  18  Ann.  Cas.  811.  The 
court  referred  to  the  case  of  Brand  v. 
Hinchman,  and  after  stating  the  facts  as 
above  with  reference  to  the  attachment, 
states  that  the  court  found  that  there  was 
at  least  a  technical  taking  and  possession 
of  the  property,  and  the  proofs  show  that 
damage  resulted  to  the  business  of  the 
defendant  in  the  attachment  suit  as  a 
result  of  the  swearing  out  of  the  writ. 
Antcliff  v.  June  (Mich.)  supra,  is  referred 
to  by  the  court  in  Powers  v.  Houghton, 
and  it  is  stated  that  the  Antcliff  Case  is 
authority  for  the  proposition  that  a  gross 
and  fraudulent  abuse  of  the  process  of  the 
court,  resulting  in  damage,  gives  a  right 
of  action  to  the  person  sustaining  the 
damage.  The  actual  holding  in  the  Powers 
Case  is  to  the  effect  that  one  in  possession 
of  chattels  without  title  cannot  maintain 
an  action  for  damages  for  malicious  pros- 
ecution against  one  who  wrongfully  in- 
stitutes a  replevin  action  against  him  for 
them. 

WKolka  V.  Jones  (1897)  6  N.  D.  461,  66 
Am.  St.  Rep.  615,  71  N.  W.  658. 

MMarbourg  v.  Smith  (1873)  11  Kan. 
554;    Carbondale    Invest.    Co.    v.    Burdick 

(1903)  67  Kan.  329,  72  Pac.  781;  aosson 
V.  Staples  (1869)  42  Vt.  209,  1  Am.  Rep. 
316. 
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Some  eases,  while  favoring  this  view, 
do  not  neeessarily  deciide  the  abstract 
qaestion.^ 

There  are  several  reasons  given  by  the 
eourts  for  thus  sustaining  the  action  of 
malicious  prosecution*.  One  reason  given 
in  jurisdictions  in  which  the  taxable 
costs  in  favor  of  the  defendant  in  an 
action  do  not  fully  compensate  him  for 
the  expense  to  which  he  has  been  put 
is  that  he  should  have  a  remedy  for  thus 
being  subjected  to  the  expense  of  suit.** 
In  some  eases  the  rule  is  based  upon  the 
condition  that  the  defendant  in  the  prior 
action  has  sustained  damages  over  and 
above  his  taxable  costs.'*  It  has  been 
stated  that  there  being  no  method  by 
whieh  the  successful  defendant  can  re- 
cover damages  in  the  original  action,  as 
is  the  case  in  England,  the  reason  for 
the  English  rule  ceases  to  exist.^ 

The  objection  that  is  frequently  urged 
in  support  of  the  oi^>08ite  theory,  that 
to  allow  the  maintenance  of  such  an  ac- 
tion would  result  in  interminable  litiga- 
tion, is  answered  by  stating  that  the 
heavy  burden  of  proof  resting  upon  the 
plaintiff  in  an  action  for  malicious  prose- 
cution is  a  sufficient  restraint  upon  the 
bringing  of  such  actions.^^ 

The  argument  in  support  of  the  op- 
posite theory,  that  if  the  defendant  in 
an  action  begun  maliciously  and  without 
probable  cause  has  an  action  therefor, 
equally  so  should  the  plaintiff  in  an  ac- 
tion have  a  subsequent  action  for  a 
groundless  defense,  is  answered  by  stat- 
ing that  this  argument  fails  to  distin- 
guish between  the  position  of  the  par- 
ties; that  the  plaintiff  sets  the  law  in 
motion,  and  if  he  does  so  groundlessly 
and  maliciously,  he  is  the  cause  of  the 
defendant's  damage ;  while  the  defendant 
stands  only  on  his  legal  rights  in  calling 
upon  the  plaintiff  to  prove  his  case,  and 
he  is  guilty  of  uo  wrong  in  exercisiug 
this  privilege.**  It  has  been  suggested 
that  there  may  be  a  remedy  in  favor  of 
a  plaintiff  against  a  defendant  for  the 


injury  he  has  sustained  by  reason  of  the 
interposition  o£  a  false  defense  or  a 
spurious  counterclaim.**  ( 

There  are  several  cases  which  have' 
generally  lii^en  classed  as  sustaining  the 
doctrine  discussed  in  this  subdivision^ 
which  were  decided  upon  facts  not  re- 
quiring the  eourt  to  go  to  the  extent  of 
this  doctrine.  In  an  early  Connecticut 
ease,**  an  action  was  brought  for  ma^ 
liciously  and  without  probable  cause 
having  procured  a  writ  of  attachment 
against  the  plaintiff  in  an  action  on  the 
ease  for  slander,  and  causing  the  plain^ 
tiff's  property  to  be  attached  by  virtue 
of  the  writ  of  attachment.  The  objec- 
tion to  this  acti<Mi  was  that  no  action 
lies  'Ho  recover  damages  sustained  in 
consequence  of  being  maliciously  sued 
and  prosecuted  in  an  unfounded  civil  ac* 
tion,  unless  the  body  of  the  defendant  in 
such  action  was  arrested,  or  holden  to 
bail/'  The  court  held  that  an  action  for 
the  malicious  prosecution  of  a  civil  suit 
may  be  maintained  where  the  suit  is 
brought  maliciously  and  without  prob* 
able  cause,  although  the  body  of  the 
defendant  is  not  imprisoned  or  held  in 
bail.  The  fact  that  property  was  at* 
tached  is  referred  to,  but  the  court  adds : 
^'We  wish  to  place  our  decision  of  this 
question  upon  broader  principles, — prin- 
ciples which  we  believe  have  received  the 
sanction  of  the  common  law  in  its  earli* 
est  ages.  .  .  .  Indeedt  the  principle 
upon  whieh  the  second  count  in  this  dec- 
laration is  sustainable,  aside  from  the 
averment  that  the  plaintiff's  property 
was  attached,  is  the  same  which  sanc- 
tions the  well-known  and  frequent  ac^ 
tions  for  malicious  prosecutions,  and  fur- 
nishes remedies  by  actions  on  the  case 
for  the  abuse  of  legal  process."  It  thus 
appears  that,  although  property  was  at- 
tached, so  that  there  was  a  seisure  of 
property  within  the  rule  of  the  forego- 
ing cases,  the  decision  is  not  put  upon 
this  ground,  but  sustains  the  doctrine 
discussed  in  this  subdivision. 


WLockenour  v.  Sides  (1877)  57  Ind.  360, 
26  Am.  Rep.  68,  holding  that  an  action  lies 
for  Hie  institution  of  an  InquiditloD  in 
lunacy  maliciously  and  without  probable 
cause. 

MEastin  v.  Bank  of  Stockton  (1884)  66 
CaL  123,  56  Am.,  Rep.  77,  4  Pac.  1106; 
McCardle  v.  McGinley  (1882)  86  Ind.  638, 
44  Am.  Rep.  343;  Whitesell  v.  Study  (1905) 
37  Ind.  App.  429,  76  N.  E.  1010;  Brand 
V.  Hinchman  (1888)  68  Mich.  "590,  13  Am. 
St.  Rep.  362,  36  N.  W.  66^;  Kolka  v.  Jones 
(N.  D.)  supra. 

M  Marbonrg  v.  Smith  (Kan.) ;  Carbondale 
Invest.  Ck>.  v.  Burdiek  (Kan.);  and  Closson 
V.  Staples   (Vt.)   supra. 
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4»  Wade  V.  National  Bank  (1902)  114 
Ped.  377. 

4iEaetin  v.  Bank  of  Stockton  (16«4)  06 
CaL  123,  56  Am.  Rep.  77,  4  Pac.  .1106; 
Kolka  V.  Jones  (N.  D.)  supra. 

48Ea8tin  v.  Bank  of  Stockton  (CaL) 
supra. 

*«  Kolka  V.   Jones    (W.   D.)    supra. 

The  interposition  of  an  unfounded  de- 
fense in  a  civil  action  as  the  basis  of  an 
action  for  damages  is  discussed  in  the  note 
to  Baxter  v.  Brown,  34  L.R.A.(N.S.)   1026. 

44  Whipple  v.  Fuller  (1836)  11  Conn.  682, 
29  Am.  Dec  330.      . 


658    ANNO.—MALICIOUS  PROSECimON— ARREST  OR  SEIZURE  OF  PROPERTY. 


In  an  early  New  York  case**  an  ac- 
tion was  brought  for  maliciouB  prosecu- 
tion. The  complaint  alleged  the  com- 
mencement of  a  suit,  the  adjournment  of 
the  same,  and  final  dismissal  thereof,  the 
beginning  of  another  suit  and  trial  there- 
in, with  judgment  against  the  plaintiff 
therein  [the  defendant  in  the  action  for 
malicious  prosecution] ;  the  place  ap- 
pointed for  trial  being  at  some  distance 
from  defendant's  residence.  The  objec- 
tion here,**  as  in  the  Connecticut  case, 
was  that  the  suit  could  not  be  maintained 
because  Hhe  plaintiff  in  this  cause  had 
neither  been  arrested  nor  held  to  bail." 

In  answer  to  this  objection  the  court 
states  that  upon  ''an  examination  of  the 
cases,  it  appears  that  an  arrest  and  hold- 
ing to  bail  are  not  indispensably  neces- 
sary in  order  to  maintain  an  action  for 
a  malicious  prosecution.  It  has  been 
sustained  in  cases  whe1*e  there  was 
neither  an  arrest  nor  bail ;  and  when 
it  is  considered  that  malice  and  the  want 
of  probable  cause  are  the  foundation  of 
the  action,  it  would  seem,  on  principle, 
to  reach  cases  where  the  injury  would  be 
equally  great,  although  the  proceeding 
did  not  require  an  arrest  or  bail.    .      .    . 


I  understand  from  this  doetrine  that 
something  more  than  a  general  allega- 
tion that  a  suit  was  commenced  mali- 
ciously must  be  stated ;  a  particular  griev- 
ance must  be  alleged.  I  incline  to  think 
the  plaintiff  has  complied  with  this  rule 
by  setting  out  the  several  suits,  adjourn- 
ments, and  proceedings  which  constitut- 
ed the  grievance  complained  of,  and 
from  which  resulted  the  damage  sus- 
tained." This  case,  it  will  be  observed, 
does  not  so  clearly  sustain  the  doctrine 
discussed  in  this  subdivision.  In  a  subse- 
quent New  York  case*''  which  was  an 
action  for  the  malicious  prosecution  of 
a  prior  action  in  which  an  injunction 
had  been  obtained,  the  court  states: 
"An  action  for  malicious  prosecution  is 
usually  based  upon  an  arrest  in  criminal 
proceedings,  although  it  may  be  founded 
upon  a  civil  action  when  commence^, 
simply  to  harass  and  oppress  the  defend- 
ant. .  Damages  are  rarely  re- 
covered, however,  for  the  malicious 
prosecution  of  a  civil  action,  unless  per- 
son or  property  is  interfered  with  by^ 
some  incidental  remedy,  such  as  arrest, 
attachment,  or  injunction." 


4»Pangburn  v.  .  Bull  (1828)  1  Wend. 
(N.  Y.)   345. 

4fl  Ibid. 

It  is  held  in  Brady  v.  Ervin  (1871)  48 
Mo.  533,  that  there  need  be  no  arrest  of 
the  person  in  order  to  sustain  an  action 
for  malicious  prosecution;  but  in  the  sub- 
sequent case  of  Smith  v.  Bumis  (1891) 
106  Ho.  04,  13  L.R.A.  50,  27  Am.  St.  Rep. 
320,  16  S,  W.  881,  the  broad  doctrine  was 
adopted  that  an  action  may  be  maintained 
for  the  malicious  prosecution  of  a  civil  suit 
although  there  was  no  arrest  of  the  person 
or  seizure  of  property. 

«Burt  v.  Smith  (1905)  181  N.  Y.  1,  73 
N.  E.  496,  2  Ann.  Caa.  676.  The  action  for 
malicious  prosecution  failed  in  this  case 
because  the  plaintiff  failed  to  prove  lack 
of  probable  cause  in  bringing  the  prior  ac- 
tion. 

The  case  of  Paul  v.  Fargo  (1003)  84  App. 
Div.  0,  82  JX.  Y.  Supp.  360,  supra,  note  13. 
approves  of  the  rule  discussed  in  subdivision 
II.  herein,  supra,  while  the  lower  court  in 
the  case  of  Smith  v.  Smith  (1878)  56  How. 
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Pr.  (N.  Y.)  316,  affirmed  in  (1880)  20  Hun, 
555,  approves  of  the  case  of  Closaon  v. 
Staples  (1869)  42  Vt.  217,  1  Am.  Rep.  316, 
adhering  to  the  doctrine  discussed  in  sub- 
division III.  herein;  but  in  the  Smith  Case, 
which  was  an  action  for  maliciously  and 
without  probable  cause  filing  a  lis  pendens, 
the  court  states  that  the  issuance  of  the 
lis  pendens  is  analogous  to  the  case  of 
wrongfully  suing  out  an  attachment 
against  property  in  a  civil  action. 

In  Doane  v.  Hescock  (1915)  155  N.  Y. 
Supp.  210,  a  complaint  in  an  action  for 
malicious  prosecution  of  a  civil  action  was 
held  insufficient  where  there  was  no  allega- 
tion that  the  action  resulted  in  damages  to 
the  business  or  reputation  of  the  defend- 
ant, or  that  in  any  way  his  personal  or 
property  rights  were  interfered  with,  the 
sole  allegation  as  to  the  damage  being  the 
trouble,  inconvenience,  and  expense  of  de- 
fending the  action.  This  case  was  affirmed 
without  opinion  in  (1916)  173  App.  Div. 
966,  159  N.  Y.  Supp.  1109.  W.  A.  £. 
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COIiORADO  ftUPBfiAUS  COURT. 
(In  Banc.) 

DENVER  k  RIO  GRANDE  RAILROAD 
COMPANY  EMPLOYEES'  RELIEF  AS- 
SOCIATION ©t  al.,  Plflffi.  in  Err., 

V. 

GEORGE  H.  RISHMILLER  et  al. 

(—  Colo.  — ,  171  Pac.  501.) 

Association  —  railway     relief  «>  treat- 
ment of  nonmembers  —  nltra  vires. 
The  members  of  a  railway  relief  associa- 
tion organixed  to  operate  a  hoapitai  for  the 
treatment  of  such  members  cannot  enjoin 
the  officers  of  the  association  from  permit- 
ting Its  surgeons  to  treat  nonmembers  in 
the  hospital    when   there   is   room,   on  the 
theory  that  the  act  is  ultra  vires. 
For  other  cates,  see  Railroad  Relief  Aemh 
ciations,  in  Dig,  ISS  N.  8. 

(Mareb  4,  1918.) 

ERROR  to  the  District  Court  for  Chaffee 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enjoin 
defendants  from  receiving  or  treating  medi- 
cally or  surgically  in  a  certain  hospital  per- 
sons who  are  not  members  of  the  defendant 
association.    Reversed. 

The  facts  are  stated  in  the  opinion*. 

Meers.  £•  N.  Clark  and  R.  G.  Liucas, 
for  plaintiffs  in  error: 

The  act  of  receiving  the  nonmember  pa- 
tients is  not  an  ultra  vires  act. 

3  Cook,  Corp.  7th  ed.  ^  667;  10  Cyc. 
1096;  Union  Gold  Min.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank,  2  Colo.  248;  1  Cook,  Corp. 
7th  ed.  t  3;  Central  Ohio  Natural  Qas  & 
Fuel  Co.  v.  Capital  City  Dairy  Co.  60*  Ohio 
St.  96,  64  L.R.A.  395,  63  N.  E.  711 ;  Cathe- 
dral  of  St.  John  v.  Denver,  37  Colo.  379, 
86  Pac.  1021;  Rollins  v.  Denver  Club,  43 
Colo.  345,  18  L.R.A.(N.S.)  733,  98  Pac.  188; 
Horst  V.  TVaudt,  43  Colo.  445,  96  Pac.  259; 
Holmes  v.  Jewett,  56  Colo.  187,  134  Pac. 
66o. 

Mr.  T.  M.  Stnart,  Jr.,  also  for  plaintiffs 
in  error. 

Messrs.  G.  K.  Hartenstetn  and  H.  It, 
McGlnntft,  for  defendants  in  error: 

The  treating  of  nonmember  patients  at 
the  association  hospital  is  not  authorized, 
and  is  ultra  vires. 

1  Morawitz,  Priv.  Corp,  2d  ed.  §  320; 
Thomas  v.  Wesffc  Jersey  R.  Co.  101  U.  S. 
71,  82,  25  L.  ed.  950,  952;  Byrne  v.  Schuy- 
ler Electric  Mfg.  Co.  65  Conn.  336,  28  L.R.A. 

Note.  «i  As  to  who  may  or  must  be  ad- 
mitted to  private  hospital  or  hospital  main- 
tained primarily  for  benefit  of  special  class, 
see  annotation  following  this  case,  post, 
561,  and  references  therein  to  annotations 
on  related  questions. 
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304,  31  Atl.  833;  10  Cyc.  1906,  1097;  Cen- 
tral Ohio  Natural  Gas  k  Fuel  Co.  v.  Capital 
City  Dairy  Co.  60  Ohio  St.  96,  64  L.R.A. 
395,  53  N.  E.  711;  Purdy's  Beach,  Priv. 
Corp.  §  905;  Victor  y.  Louise  Cotton  Mills, 
148  N.  C.  107,  16  L.R.A.(N.S.)  1020,  61  S. 
E.  648,  16  Ann.  Cas.  291;  United  States 
Brewing  Co.  v.  Dolese  &  S.  Co.  259  111.  274, 
47  L.R.A.(K.S.)  898,  102  N.  E.  753;  Cause 
V.  Commonwealth  Trust  Co.  196  N.  Y.  134, 
24  L.R.A.(N.S.)  967,  89  N.  E.  476. 

Garrignes,  J.,  delivered  the  opinion  of 
the  court: 

All  the  officers  and  regular  employees  of 
th6  Denver  k  Rio  Grande  Railroad  Company 
constitute  the  members  of  an  association  or 
corporation,  not  for  pecuniary  profit,  called 
the  Denver  &  Rio  Grande  Railroad  Company 
Employees'  Relief  Association,  which  was 
defendant  below  and  is  plaintiff  in  error 
here.  The  association  was  established  in 
3888  under  §  224,  p.  155,  Gen.  Laws  1877. 
The  certificate  filed  in  the  office  of  the  secre- 
tary of  state  states  the  purposes  of  the  as- 
sociation are  to  collect  monthly  dues  from 
the  members  for  the  creation  of  a  fund  to 
be  used  for  the  employment  of  every  proper 
and  desirable  agency  in  the  treatment  of  all 
such  injuries  and  diseases  of  the  members  as 
it  may  see  fit  to  undertake,  to  build,  lease. 
or  rent,  furnish  and  equip  hospitals,  employ 
physicians  and  surgeons  and  nurses,  and 
to  purchase  medical  and  hospital  supplies 

The  constitution  and  by-laws  provide  that 
the  general  object  of  the  association  is  to 
create  a  fund  for  the  purpose  of  furnishing 
medical  and  surgical  treatment  to  its  mem- 
bers under  certain  provisions  and  restrtc*  * 
tions.  The  membership  is  involuntary,  and 
includes  all  officers  and  regular  employees 
of  the  railroad  company.  All  contributing 
employees  of  the  company  are  entitled  to 
the  benefit  of  the  relief  fund;  members  who 
work  less  than  one  half  a  month  paying  25 
cents,  and  those  who  work  one-half  month  or 
more  contributing  50  cents  a  month,  which 
is  deducted  from  their  pay  roll  and  turned 
over  to  the  treasurer  of  the  association. 
Tliis  fund  must  be  devoted  exclusively  to 
the  payment  of  legitimate  expenses  and  the 
furnishing  of  relief  to  sick  and  disabled 
employees.  The  treasurer  of  the  railroad 
company  is  ex  ofllcio  treasurer  of  the  asso- 
ciation, and  disburses  its  funds  under  direc- 
tion of  a  board  of  trustees  consisting  of 
eleven  members,  six  of  whom  are  chosen  by 
the  employees  and  five  are  appointed  by  the 
general  manager  of  the  company.  These 
trustees  have  general  supervision  over  the 
affairs  of  the  association,  and  are  required 
to  make  such  rules  and  regulations  respect- 
ing the  treatment  of  patients  in  the  hos- 
pitals  as  they  deem  proper   in   furthering 


see 
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the  objeete  of  the  association.  All  hospital 
and  medical  and  surgical  treatment  is  un- 
der the  control  and  direction  of  the  medical 
department  of  the  Denver  &  Rio  Grande 
Railroa4  Company,  the  chief  surgeon  of 
which  is  ex  officio  chief  surgeon  of  the  as- 
sociation, and,  as  such,  has  the  management 
of  its  hospitals  and  medical  service  and 
appointing  of  the  medical  staff.  The  hos- 
pitals are  required  to  be  open  at  all  times 
for  the  reception  of  sick  or  injured  em- 
ployees, but  to  secure  admission  to  the 
hospitals  and  be  entitled  to  the  benefits  of 
the  relief  fmid  the  applicant  must  be  a  con- 
tributing employee  of  the  company.  Any 
such  employee  at  his  request  is  entitled  to 
be  admitted  to  the  hospital,  where  his  board, 
esLte,  and  treatment  shall  be  free.  The  divi- 
sion surgeons  have  charge  of  the  hospitals 
established  in  their  respective  divisions, 
and  it  is  their  duty  to  see  that  no  patient 
remains  in  the  hospital  after  he  is  in  a 
condition  to  be  discharged. 

In  1888  the  association  constructed  a 
hospital  at  Salida.  in  Chaffee  county,  which 
it  has  since  maintained  and  operated.  Two 
division  surgeons  were  appointed  to  take 
charge  of  this  hospital;  one,  the  head  sur- 
geon, to  receive  a  salary  of  $160,  and  the 
other  $126,  per  month.  These  amounts  have 
never  been  increased  because  the  funds  of 
the  association  did  not  justify  the  payment 
of  larger  salaries.  To  induce  competent  sur- 
geons to  accept  the  positions,  the  chief 
surgeon  and  the  board  of  trustees  permitted 
them  to  take  or  admit  nonmember  patients 
who  paid  to  the  association  the  regular  or 
tunal  hospital  charges;  the  operating  sur- 
geon being  permitted  to  charge  and  collect 
from  the  patient  a  fee  for  the  operation  or 
tteatment,  the  amount  of  which  was  a  mat- 
ter of  agreement  between  the  patient  and 
doctor.  No  physician  or  surgeon  is  per- 
mitted to  have  patients  or  to  operate  at 
the  hospital  except  members  of  the  hospital 
staff,  and  no  nonmember  patient  is  admitted 
to  the  detriment  of  any  member  patient. 
This  system  has  been  followed  since  1888 
to  the  present  time. 

This  suit  was  brought  in  equity  by  de- 
fendants in  error  to  enjoin  plaintiffs  in 
error  from  receiving  or  treating  medically 
or  surgically  in  the  hospital  at  Salida  per- 
sona who  are  not  members  of  the  associa- 
tion. The  court  found  with  defendants  be- 
low upon  all  disputed  questions  of  fact,  but 
entered  judgment  for  plaintiffs,  basing  its 
decision  entirely  upon  the  certificate  of  in- 
corporation filed  with  the  secretary  of  state, 
and  holding  as  a  matter  of  law  that  the  re- 

LR.A.1918D. 


ception  of  nonmembers  into  the  hoepital  tor 
medical  or  &ui*gical  treatment  was  ultra 
vires;  that  is,  was  unlawful  and  in  viola- 
tion of  the  charter  powers  of  the  association 
as  evidenced  by  the  certificate. 

But  one  question  will  be  considered:  Is 
the  admission  and  treatment  of  nonmem- 
ber patients  at  the  association  hospital  at 
Salida  ultra  vires?  No  doubt,  the  ultimate 
object  of  the  association  is  to  treat  and  care 
for  injured  members.  There  is  nothing, 
however,  in  the  certificate,  constitution,  or 
by-laws  which  provides  that  the  hospital 
shall  be  for  the  exclusive  use  of  the  mem- 
bers of  the  association,  or  prohibiting  the  ad- 
mission of  nonmembers.  The  evidence  shows 
that  since  its  organization,  in  1888,  the  as- 
sociation has  paid  the  members  of  the  medi- 
cal and  surgical  staff  at  the  Salida  hospital 
very  small  salaries,  and  that  the  surgeons 
have  accepted  the  positions  under  an  agree- 
ment and  understanding  with  the  associa- 
tion authorities  that  they  should  be  per- 
mitted to  take  into  the  hospital  nonmem- 
ber patients  and  collect  from  such  patients 
medical  and  surgical  fees  for  their  services. 
No  part  of  the  association  funds  are  ex- 
pended upon  such  patimits;  they  have  been 
admitted  only  when  there  was  ample  room 
in  the  hospital  for  receiving  and  treating 
them,  and  no  member  patient  has  been  neg- 
lected or  inconvenienced  by  reason  of  their 
admission  and  treatment. 

The  receiving  of  sudi  nonmembers  as  pa- 
tients was  not  carrying  on  or  transacting 
a  separate  and  distinct  business  from  that 
for  which  the  association  was  formed,  and 
was  not  forbidden  by  the  certificate,  con- 
stitution, or  by-laws.  We  do  not  propose 
to  enter  into  lengthy  discussion  concerning 
the  implied  powers  of  such  an  association. 
We  think,  under  the  circumstances  of  this 
case,  that  the  treatment  of  nonmembers  in 
the  manner  pursued  comes  within  the  gen- 
eral scope  of  the  purposea  of  the  associa- 
tion by  implication,  and  there  is  no  express 
restriction  against  it.  The  .lower  court 
erred  in  holding  the  act  to  be  ultra  virea 
Union  Gold  Min.  Co.  v*  Rocky  Mountain 
Bank,  2  Colo.  248-256;  10  Cyo.  pp.  1096, 
1097,  1155;  1  Cook,  Corp.  7tb  ed.  T[  S;  Cen- 
tTal  Ohio  Gas  k  Fuel  Co.  v.  Capital  City 
Dairy  Co.  60  Ohio  St.  96,  64  L.R.A.  806,  53 
N.  B.  711. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the 
action, 

Scott,  J.,  not  participating. 
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AnnoUticMi! — ^Who  may  or  miisl  be  admitted  to  private  hospital  or  hospital 

mainfained  primaniy  for  benefit  of  specie!  class. 


Very  little  has  been  found  directly  on 
this  subject.  It  will  be  observed  that 
the  decision  in  Denver  &  R.  G.  R.  Co. 
Ehplotees'  Relief  Asso.  v.  RisHMiLLKa, 
snte,  559,  rests  on  pecuUar  facts. 

In  Illinois  C.  R.  Co.  v.  Ghee  (1902) 
112  Ky.  695,  66  S.  W-  639,  68  S.  W.  1087, 
it  was  held  that  an  injured  employee 
had  the  right  of  admission  to  a  hospital, 
and  that  the  employer  railroad  company 
was  responsible  for  failure  to  admit  him 
thereto,  where  every  such  employee  who 
worked  over  four  days  a  month  had  part 
of  his  wages  retained  by  his  employer 
for  the  expenses  of  the  hospitaJi,  wmch 
was  managed  by  his  employer,  for,  while 
two  of  the  directors  of  the  hospital  were 
appointed  by  the  employees,  these  had 
no  real  power  or  control  except  to  give 
certificates  to  their  subordinates  for  ad- 
mission to  the  hospital  when  sick  or  in- 
jured. 

The  following  case^  while  beyond  the 
scope  of  this  note,  may  be  here  referred 
to:  In  Miller  v.  Beaver  Hill  Coal  Co. 
(1906)  48  Or.  136,  86  Pae.  502,  20  Am. 
^eg.  Rep.  196,  where  part  of  the  wages 
of  the  employees  was  taken  out  each 
week  for  the  support  of  a  hospital, "  £fn 
employee  who  was  injured  was  taken  to 
the  hospital  and,  the  regular  physician 
being  away,  the  physician  then  in  charge, 
being  unable  to  perform  the  operation 
necessary  with  the  facilities  at  his  com- 
mand, at  the  request  of  the  injured  em- 
ployee, summoned  another  physician  who 
performed  the  operation.  It  was  held 
that  the  employer,  while  bound  to  see 
that  th^  fmids  oontributed  should  be 
used  for  the  purposes  of  a  hop&ital,  did 
not  insure  that  they  would  be  equal  to 
all  demands  upon  it,  and  was  not  re- 
sponsible to  the  employee  for  the  serv- 
ices of  the  surgeon  summo^ied  at  his 


request.  The  court  stated  that  the  only 
duty  of  the  company  was  to  use  ordi- 
nary care  in  the  expenditure  of  the 
money  and  in  the  employment  of  the 
pl^sicians  and  surgeons  in  charge  of  the 
hospital,  and  that  it  was  not  responsible 
for  the  negligence  of  the  suxgeon  so  em- 
ployed in  going  away  and  leaving  the 
hospital  in  charge  of  another. 

It  may  be  noted  that  in  a  ease  where 
there  was  no  claim  of  malpractice,  but 
the  charge  was  that  the  defendant  dis- 
charged the  plaintiff  from  the  hospital 
in  which  he  was  by  contract  entitled  to 
care,  before  he  was  cured  and  without 
a  surgioal  operation,  the  court  said: 
'^Whatever  duty  the  appellant  owed  the 
appellee  grew  out  of  their  contractual 
relations,  and  f^om  the  pleading  we  find 
no  charge  that  appellant  negligently  per> 
formed  or  refused  to  perform  any  duty 
enjoined  upon  it  by  that  contract,  which 
was  the  proximate  cause  of  an  injury  *o 
appellee,  for  which  this  cause  of  action 
is  prosecuted.  If  appellant,  for  the  con- 
sideration named,  agreed  to  furnish  and 
supply  appellee  with  the  services  and 
benefits  as  alleged  in  the  pleading,  and 
it  failed  to  do  so,  and  appellee  was  com< 
pelled  at  his  own  expense  to  procure  the 
services  which  appellant  neglected  to 
furnish  him,  the  action  would  be  dam- 
ages for  the  breach  of  the  contract^  and 
not  in  tort."  Wabash  R,  Co.  v,  Reynolds 
(1908)  41  Ind.  App.  678,  84  N.  £.  992. 

For  the  subject  of  liability  for  negli- 
gence of  attendants  furnished  by  relief 
department  towards  which  employees  con- 
tributed, see  the  notes  in  17  I1r.A.(N.S.) 
1167;  30  L.R.A.(N.S.)  1207;  and  48 
L.R.A.(N.S.)  531.  For  the  right  of  a 
servant  to  reoover  for  his  master's,  delay 
in  taking  him  to  hospital^  see  the  note  in 
7  L.R.A.(N.S.>  997.  B.  B.  B. 


GEORGIA  SVPKEMB  COURT. 

R.  L.  SUTTON  et  al.,  Plffs.  in  Err., 

V. 

P.  BBOOKS  FORD  et  ah 
(144  Ga,  587,  87  S.  E.  799.) 

Dower  —  right  to  sell  dower  land^. 

1.  By  Civil  Code  1910,  §  4094,  It  is  de- 

Hieadnotes  by  LimFUN,  J. 


clared  that  **no  administrator  or  executor 
shall  be  authorized  to  sell  the  reversionary 
interest  in  the  land  set  apart  as  dower  dur- 
ing the  lifetime  of  the  widow^,  except  it  be 
necessary  to  pay  debts." 

(a)  It  was  not  a  oorreet  appHcation  of 
this  rule  to  charge  that  ''all  other  property, 
real  and  personal,  belonging  to  his  [the  de- 
ceased husband's]  estate,  and  whioh  is  sub- 
ject to  the  payment  of  his  debts,  must  first 
be  fully  exhausted  before  the  administrator 
can  lawfully  obtain  an  order  from  the  court 


Xote.  —  For  existing  indebtedness  as  a 
RuflRcient  consideratioti  to  give  grantee  the 
status  of  a  purchaser  for  value,  see  anno- 


tation following  this  case,  post,  568,  and 
references  therein  to  annotations  on  related 
questions. 
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of  ordinary  authorizing  him  to  bring  to 
sale  the  reversionarv  interest  in  dower  lands 
for  the  purpose  of  paying  off  ctebte  owing 
by  the  estate  of  the  deceased  husband." 

(b)  Whether  the  charge  on  this  subject, 
when  taken  in  connection  with  its  context 
and  the  entire  charge,  would  require  a  re- 
versal, were  there  no  other  errors,  need  not 
be  decided. 

Tor  other  cases,  see  Executors  and  Adminis- 
trators, V.  in  Dig.  1-52  N,  fif. 

Evidence  —  sufUclency. 

2.  The  evidence  did  not  authorize  the 
court  to  submit  to  the  jury  the  question  of 
whether  tliere  were  no  unpaid  debts  of  the 
estate  at  all. 

(a)  The  ground  of  the  motion  for  a  new 
trial  on  this  subject  did  not  include  an  en- 
tire sentence;  and  the  same  is  true  in  re- 
gard to  one  or  two  other  grounds  of  the 
motion  for  a  new  trial.  If  there  were  no 
other  error,  such  exceptions  would  not  be 
considered  favorably  as  causes  for  reversal, 
especially  in  view  of  the  general  charge. 
For  other  oases,  see  New  Trials  V.  b;  Trial, 

IL  6,  in  Dig,  1-52  A .  ^. 

Principal   and  agrent  — >  administrator 
acting  for  dowress. 

3.  Where  a  widow  had  dower  assigned  to 
her  in  certain  land  of  her  deceased  husband, 
if  the  person  who  was  the  administrator 
upon  the  estate,  was  also  the  agent  of  the 
widow,  and,  while  acting  within  the  scope 
of  his  authority  as  such,  he  took  advantage 
of  his  position  as  administrator  to  fraudu- 
lently obtain  from  the  court  of  ordinary  an 
order  for  the  sale  of  land,  including  the  land 
in  which  a  dower  had  been  granted,  and 
as  to  which  there  was  a  reversionary  inter- 
est in  the  heirs,  without  any  necessity  so 
to  do  in  order  to  pay  debts,  but  for*  the 
purpose  of  getting  rid  of  the  interest  of 
the  other  heirs  and  vesting  tlie  entire  title 
in  the  dowress,  and  carried  this  purpose 
into  effect,  the  fact  that  the  same  person 
who  was  the  agent  of  the  dowress  was  also 
the  administrator  of  the  estate  would  not 
prevent  application  of  the  ordinary'  rule 
that  a  principal  is  bound  by  the  knowledge 
of  his  agent  while  acting  within  the  scope 
of  his  authority;  nor  would  the  fact  that, 
as  administrator,  he  gave  a  bond  for  the 
proper  performance  of  his  official  duties, 
have  that  result. 

(a)   The    charges   complained   of   in   the 
eighteenth,      nineteenth,      and      twentieth 
grounds  of  the  motion  for  a  new  trial,  were 
not  absolutely  accurate  in  expression. 
For  other  cases,  see  Notice,  11,  a,  in  Dig. 

Dig.  1-52  N.  8. 

Appeal  —  instrnctions. 

4.  There  was  no  error  in  the  charge  com- 
plained of  in  the  twenty-first  ground  of  the 
motion  for  a  new  trial. 

For  other  oases,  see  Trial,  111.  e,  in  Dig. 
1''52  N.  8. 

Contract    —    consideration    ^    existing 
debt. 

5.  The  surrender  and  satisfaction  of  an 
existing  debt,  if  done  bona  fide,  operate  as 
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a  present  consideration,  and,  if  one  who 
obtained  a  title  by  fraud  conveys  it  to  a 
third  pan^oB  in  extinguishment  and  dis- 
charge of  a  pre-existing  debt,  the  latter  will 
stand  as  a  "purchaser  for  value."  The  ques- 
tions of  bona  fides  and  notice  are  open  to 
consideration  as  in  other  cases  of  purchase 
from  one  alleged  to  have  procured  title  by 
fraud. 

(a)  This  does  not  conflict  with  the  previ- 
ous rulings  of  this  court  that,  if  the  title 
to  property  has  been  procured  from  a  per- 
son by  fraud,  the  right  of  the  seller  to  re- 
scind the  sale  is  superior  to  the  right  of  a 
mortgagee  who  receives  from  the  person 
committing  the  fraud  a  mortgage  as  se- 
curity for  an  antecedent  debt,  without  more. 
For  other  cases,  see  Contracts,  I.  c,  t,   in 

Dig.  1-52  N.  8. 

New  trial  —  sufficiency  of  grounds. 

6.  None  of  the  other  grounds  of  tlie  mo- 
tion for  a  new  trial,  singly  or  together, 
show  error  authorizing  the  grant  of  a  new 
trial.  There  was  no  error  in  the  rulings 
in  regard  to  evidence,  which  were  complained 
of.  If  there  were  any  slight  verbal  inac- 
curacies in  expression  in  one  or  two  of  the 
charges,  they  were  of  minor  importance, 
and  would  furnish  no  cause  for  reversal. 
For  other  cases,   see   New   Trial,   in   Dig. 

1-52  A .  a. 

(January  18,  1916.) 

ERROR  to  the  Superior  Court  for  Worth 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  a  suit  to  annul  the  title  of 
defendant  Sutton  to  certain  land.  Ke- 
versed. 

Statement  by  Lumpkin,  J.: 

P.  Brooks  Ford  and  others,  alleging  them- 
selves to  be  heirs  of  W.  J.  Ford,  Sr.,  de- 
ceased, bought  an  equitable  action  against 
Rowena  J.  Ford,  the  widow  of  the  dece- 
dent and  alleged  to  be  his  only  other  heir 
beside  the  plaintiffs,  J.  A.  Haines,  as  ad- 
ministrator of  the  decedent,  and  R.  L.  Sut- 
ton. It  was  alleged,  among  other  things, 
as  follows:  The  widow  took  dower  in  the 
lands  of  the  decedent,  and  also  became  the 
guardian  of  the  plaintiffs.  Haines  was 
the  brother  and  agent  of  Mrs.  Ford,  and  con- 
ducted her  farming  operations  for  her.  She 
became  indebted  in  such  operations,  and 
Haines  entered  into  a  scheme  with  her 
creditors  whereby  the  entire  title  to  the 
dower  land  might  be  vested  in  her,  so  that 
she  could  place  encumbrances  thereon  or 
make  conveyances  to  them.  Haines,  as  ad- 
ministrator, accordingly  made  an  applica- 
tion to  the  ordinary  for  leave  to  sell  certain 
land,  including  the  land  in  which  dower 
had  been  assigned,  alleging  that  this  was 
necessary  for  the  payment  of  debts  and  set- 
tlement with  the  heirs.  No  reference  was 
made  to  the  reversionary  interest  of  the 
heirs,  and  this  was  fraudulently  -concealed 
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from  the  ordinaiy.    There  waa  no  neceseKj^ 
to  Mil  the  reversioiiAry  interest  of  the  heirs 
in  order  to  pay  debts,   they  having  been 
otherwise  paid;  and  it  could  not  be  legally 
sold,  during  the  existence  of  the  dower  es- 
tate, for   settlement   with   the   heirs.     An 
order  for  the  sale  of  the  lands  was  fraudu- 
dentlv  obtained.    Thev  were  advertised  for 
sale-,  the  advertisement  for  the  first  time 
stating  that  they  were  sold  subject  to  the 
dower.  Haines  caused  the  land  to  be  bid  off 
for  and  in  the  name  of  Mrs.  Ford  lor  a  gross- 
ly inadequate  price,  which  was  never  paid  or 
intended  to  be  paid.     He  made  her  a  deed 
to  the  land,  and,  in  pursuance  of  his  previ- 
ous understanding,  procured   her   to  make 
a  deed  to  Sutton  for  75  acres  of  the  land, 
and  at  his  instance  she  made  a  mortgage 
on  another  part  of  the  land  to  one  Heinsohn 
to  secure  her  individual  debt  incurred   in 
farming.    Later  Heinsohn  died,  and  she  con- 
veyed the  land  to  his  widow  in  payment  of 
the  debt.    Fraud  and  collusion  were  charged 
as  pervading  the  entire  transaction.    Button 
vaB  charged  with  notice  and  knowledge  of 
the   facts,   and   with   joining   in    the    con- 
spiracy.    It  was  prayed  that  the  judgment 
of  the  ordinary  authorieing  the  sale  be  de- 
creed to  be  of  no  effect  so  far  as  it  affects 
the  land  in  controversy  and  these  parties; 
that  the  sale  by  the  administrator  be  set 
aside,  and  his  deed  be  canceled  in  so  far  as 
it  purports  to  convey  the  reversionary  in- 
terest; that,  as  against  the  plaintiffs,  Sut- 
ton be  decreed  to  have  no  greater  interest 
in  the  land  in  controversy  than  the  dower 
estate;  and  for  general  relief.     By  amend- 
ment it  was  alleged  that  certain  other  dower 
land  had  been  conveyed  to  Sutton,  who  took 
with  knowledge,   and   had   conveyed   it  to 
others.    Judgment  was  prayed  against  him 
for  damages   for   having  conveyed  certain 
land  to  innocent  parties.    It  is  unnecessary 
to  set  out  the  answer  of  Sutton   further 
than  to  state  that,  among  other  things,  he 
denied  being  a  party  to  any  fraud  or  col- 
lusion, or  having  notice  thereof,  and  claimed 
to  occupy  the  position  of  an  innocent  pur- 
chaser for  value.     The  jury  found  for  the 
plaintiffs.    The  defendants  moved  for  a  new 
trial,  which  was  denied,  and  they  excepted. 

Messrs.  l^iupe  St  Bennet,  for  plaintiffs  in 
error : 

Evidence  as  to  the  large  value  of  W.  J. 
Ford*8  estate,  with  evidence  that  no  money 
was  paid  to  the  children  of  W.  J.  Ford, 
was  wholly  irrelevant  to  the  real  issues, 
and  ground  for  new  trial. 

Madison  Supply  A  Hardware  Co.  v.  Rich- 
ardson, 8  Ga.  App.  344,  611  S.  E.  45;  Lynch 
V.  Poole,  138  Ga.  303,  75  S.  E.  158 ;  Tuells  v. 
Torras,  131  Ga.  691,  39  S.  E.  455;  Owens 
V.  State,  118  Ga.  753,  45  8.  E.  598,  13  Am. 


Grim.  Rep.  284;  Pelbam  ▼.  Pelham  Teleph. 
Co.  131  Ga.  325,  62  S.  E.  186;  Louisville 
&  N.  R.  Co.  V.  Vamer,  129  Ga.  844,  60  S.  E. 
162;  Baldwin  v.  State,  120  Ga.  188,  47  S. 
E.  558;  Whidby  v.  State,  121  Ga.  588,  49 
S.  E.  811. 

It  was  vital  error  to  allow  vague  parol 
evidence  to  the  effect  that  the  estate  owned 
a  Lot  in  Albany  of  the  value  of  $400. 

Kieth  T.  Catobings,  64  Ga.  773 ;  Bleckley 
V.  White,  98  Ga.  594,  26  S.  E.  592;  Holder 
V.  State,  127  GA.  61,  56  S.  E.  71. 

In  the  absence  of  any  back  titles,  the  mere 
fact  that  W.  J.  Ford  held  a  deed  would  not 
raise  even  a  prima  facie  presumption  of 
ownership. 

Bleckley  v.  White,  98  Ga.  594,  25  S.  E. 
592;  Nesmith  v.  Hand,  128  Ga.  508,  67  S. 
E.  763. 

It  was  error  to  charge  that  plaintiffs  con- 
tended that  the  sale  of  the  land  in  con- 
troversy was  to  pay  a  debt  of  the  widow 
of  W,  J.  Ford. 

Wall  V.  McCrary,  36  Ga.  56;  Culberson 
V.  Alabama  Constr.  Co.  127  Ga.  699,  9 
L.R.A.(N.S.)  411,  56  8,  E.  765,  9  Ann.  Oas. 
507;  Adams  v.  Powell,  87  Ga.  138,  13  S.  E. 
280. 

It  is  for  the  ordinary  to  decide  whether 
there  is  a  "necessity"  for  the  sale  of  the 
reversionary  interest  in  the  dower  land ;  and 
even  if  this  jury  now  believe  that  such  sale 
was  not  necessary,  they  could  not  set  aside 
the  judgment  of  the  court  of  ordinary  or- 
dering the  sale,  unless  there  was  fraud 
practised  on  the  ordinary. 

Rusk  V.  Hill,  121  Ga.  879,  49  S.  E.  261 ; 
Rowe  V.  Spencer,  32  Ga.  426,  64  S.  E.  468; 
Brush  Electric  Light  &  P.  Co.  v.  Wells,  103 
Ga.  612,  30  S.  £.  533,  4  Am.  Neg.  Rep.  255; 
Augusta  R.  ft  Electric  Co.  v.  Smith,  121 
Ga.  32,  48  S.  E.  681,  17  Am.  Neg.  Rep.  38; 
Pelham  Mfg.  Co.  v.  Powell,  6  Ga.  App.  308, 
64  S.  £.  1116;  Atlanta  &  B.  Air  Line  R.  Co. 
v.  McManus,  1  Ga.  App.  307,  58  S.  E.  268. 

The  undisputed  evidence  showed  that 
there  were  "unpaid  debts,"  and  it  was  error 
for  the  eourt  to  submit,  as  a  disputed  ques- 
tion, a  question  about  which  there  was  no 
dispute. 

Coker  v.  Evitt,  107  Ga.  324,  33  S.  E.  60; 
American  Car  Co.  v.  Atlanta  Street  R.  Co. 
100  Ga.  254,  28  8.  E.  40;  Soutiiern  R.  Co. 
V.  Grediam,  114  Ga.  183,  3t  S.  £.  883; 
Rowe  V.  Spencer,  132  Ga.  426,  64  8.  £.  468. 

The  mere  fact  that  Haines  may  have  been 
"the  agent  of  Mrs.  Ford  in  charge  of  her 
business  affairs"  at  the  time  that  he,  as  ad- 
ministrator, procured  an  order  for  the  sale 
of  this  reversion  of  the  dower,  would  not 
charge  Mrs.  Ford  with  constructive  notice 
of  any  fraud  on  the  part  of  Haines  as  ad- 
ministrator. 

Pursley  v.  Stahley,  122  Ga.  364,  50  S.  E. 
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139;  English-Amerioan  Loan  &  T.  Go.  V. 
Hiers,  112  Or.  823,  38  6.  £.  103;  31  Oyo. 
1687;  Central  of  Georgia  R.  Co.  r.  Ameri- 
eus  CoRstr.  Co.  133  Ga.  392,  65  S.  K  855. 

The  undisputed  evidence  showed  that  Sut- 
ton, at  the  time  he  purchased  the  laikd,  held 
security  for  his  debt  in  the  form  of  a  mort- 
gage over  mules,  and  that  he  aurrendered 
that  security  in  the  purchase  of  the  land. 
That  was  a  present  consideration  just  the 
same  as  so  much  money. 

Tremel-e  v.  Barfield,  12  Ga.  App.  774,  78 
S.  £.  729;  Grand  Rapids  Nat.  Bank  v.  Ford, 
143  Mich.  408,  114  Am.  St.  Rep.  668,  107 
N.  W.  78,  8  Ann.  Gas.  102;  Harris  v.  Evans, 
134  Ga.  161,  67  S.  E.  880;  Clements  v.  Doer- 
ner,  40  Ohio  St.  632. 

Messrs.  Glyde  Farehand  and  Glassner 
&  Park  for  defendants  in  error. 

liumpkln,  J.|  delivered  the  opinion  of 
the  court: 

1.  The  court  charged  the  jury  as  follows: 

"All  other  property,  real  and  personal, 
belonging  to  his  [the  deceased  husband's] 
estate  and  which  is  subject  to  the  payment 
of  his  debts,  must  first  be  fully  exhausted, 
before  the  administrator  can  lawfully  ob- 
tain an  order  from  the  court  of  ordinary 
authorizing  him  to  bring  to  sale  the  rever- 
sionary interest  in  dower  lands  for  the  pur- 
pose of  paying  off  debts  owing  by  the  es- 
tate of  the  deceased  husband.'' 

By  Civil  Code  1910,  §  4094,  it  is  declared : 
'^No  administrator  or  executor  shall  be  au- 
thorized to  sell  the  reversionary  interest  in 
the  land  set  apart  as  dower  during  the  life- 
time of  the  widow,  except  it  be  necessary 
to  pay  debts." 

A  comparison  of  the  charge  quoted  abo\'e 
with  the  Code  section  will  show  that  there 
is  a  difference  between  them.  There  might 
be  some  small  items  of  property  belonging 
to  the  estate  which  would  be  wholly  insuffi- 
cient to  pay  the  indebtedness,  and  yet  which 
would  not  have  to  be  "fully  exhausted''  be- 
fore an  order  could  be  lawfully  obtained  au- 
thorizing the  administrator  to  bring  to  sale 
the  reversionary  interest  in  the  dower  land, 
if  this  should  be  necessary  for  the  payment 
of  ddbts. 

It  was  contended  by  counsel  for  defend- 
ants in  error  that,  if  this  charge  was  not 
correct  when  taken  alone,  yet  the  court 
elsewhere  in  the  charge  instructed  the  jury 
in  accordance  with  the  contention  of  coun- 
sel for  the  plaintiffs  in  error,  and  that  this 
should  not  furnish  ground  for  a  new  trial. 
There  are  two  rules,  each  of  which  has  its 
legitimate  field  of  operation.  One  of  them 
declares  that,  if  an  erroneous  rule  of  law 
as  to  a  material  issue  is  charged,  the  error 
is  not  rendered  harmless  by  a  subsequent 
statement  of  the  correct  principle,  unless 


the  judge  calls  the  atteation  of  the  jury 
to  the  income^  statement  and  retracts  or 
modifies  it,  or,  as  has  been. elsewhere  stated, 
unless  the  context  shows  that  one  charge 
was  in  fact  a  correction  or  modification  ol 
the  other.  Brush  Electric  Light  &  P.  Co.  v. 
Wells,  103  Ga.  512,  30  S.  £.  533,  4  Am.  Neg. 
Repw  255;  Rowe  v.  Spencer,  132  Ga.  426  (5) , 
429,  64  S.  £.  468;  Central  Georgia  Pow^ 
Co.  V.  Cornwell,  143  Ga.  9,  84  S.  £.  67.  The 
other  rule  declares  that,  though  a  charge 
may  appear  to  be  improper  when  abstracted 
from  its  context,  yet,  if  when  considered, 
therewith  it  is  legal  and  proper,  it  is  not  a 
ground  for  a  new  trial.  Stewart  v.  State, 
66  Ga.  90  <3) ;  Petersburg  Sav.  &  Ins.  Co. 
V.  Manhattan  F.  Ins.  Co.  66  Ga.  446  (9)  ; 
Atlanta  v.  Champe,  66  Ga.  659  <2) ;  Bel- 
cher V.  Craine^  135  Ga.  73,  68  §.  K.  839; 
and  many  other  cases.  In  Cox  v.  State,  64 
Ga.  375  (12),  377,  37  Am.  Rep.  76,  it  was 
said:  "The  charge  of  the  court,  like  ali 
other  deliverances  in  human  language,  is  to 
be  construed  together  as  one  whole,  anil 
wlien  one  part  of  it  plainly  tempers  and 
modifies  another,  and  the  ultimate  sense 
and  impression  are  correct,  the  true  stand- 
ard of  practical  sufficiency  is  attained." 

To  illustrate:  If  a  case  should  involve 
the  question  whether  the  action  was  barred 
by  the  Statute  of  Limitations,  and  the  judge 
should  instruct  the  jury  that  it  was  barred 
if  not  brought  within  four  years  from  the 
time  when  the  right  of  action  accrued,  and 
later  in  the  charge  should  instruct  them 
that  the  action  was  barred  if  not  brought 
within  two  years  from  the  time  when  the 
right  of  aetion  accrued,  and  there  viras 
nothing  either  in  the  express  language  or  in 
the  context  to  indicate  that  one  d&arge  was 
intended  as  a  correction  of  the  other,  the 
jury  might  be  left  with  no  guide  as  to  whidi 
of  the  confiicting  rules  was  correct,  and  the 
party  injured  by  such  a  charge  might 
prq[>erly  claim  that  a  new  trial  should  be 
granted.  On  the  other  hand,  although  an 
excerpt  from  a  charge  standing  alone  might 
seem  to  give  an  erroneous  rule,  yet  if,  taken 
with  its  context,  it  is  clear  that  the  correcc 
rule  was  given,  and  that  the  jury  were  not 
likely  to  have  been  misled,  no  new  trial 
should  be  granted.  Material  error  will 
cause  a  new  trial;  but  ^vbatantial  correct- 
ness rather  than  mathematical  accuracy  is 
required  of  the  trial  judge  in  instructing 
the  jury. 

We  need  not  determine  whether  the 
charge  above  quoted  would  require  the  grant 
of  a  new  trial  if  there  were  no  other  error, 
a  reversal  being  necessary  for  other  reasons. 

It  was  contended  by  counsel  for  the  plain - 
tifl's  in  error  that  the  statute  intended  to 
limit  the  ordinary  in  authorizing  an  admui^ 
istrator  to  sell  a  reversioiuiry  intereat,  and 
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not  to  limit  the  power  of  ftn  administrfttoor 
in  selling  it;  that  it  wa»  for  the  ordinary 
to  determine  whether  there  were  unpaid 
debts;  and  that  his  judgment  oovld  not  be 
reviewed  by  a  jury  at  a  later  date  by  miere^ 
]j  proving  that  there  were  no  debts.  It 
will  be  observed  in  this  case,  howerer,  that 
the  application  by  the  administrator  for 
order  of  sale  stated  that  it  was  necessary 
for  the  payment  of  debts  and  settlement 
with  heirs  to  sell  certain  lands,  and  ap- 
parently made  no  reference  to  the  faet  that 
a  dower  had  been  granted,  or  that  it  was 
sought  to  sell  the  reversionary  interest  of 
the  heirs  in  such  land  for  the  reason  that  it 
was  necessary  to  do  so  in  order  to  pa^  debts. 
This  was  one  of  the  grounds  of  attack  upon 
the  proceeding,  because  it  was  alleged  that 
the  administrator  concealed  from  the  ordi- 
nary the  real  facts.  Whatever  effect  tho 
judgment  of  the  ordinary  might  have  had 
if  the  facts  as  to  the  dower  and  the  re- 
versionary interest  had  been  stated  in  the 
application,  and  he  had  adjudicated,  upon 
a  full  consideration,  thAt  there  were  debts, 
and  that  they  were  such  as  to  render  a  sale 
of  the  reversionary  interest  of  the  heirs 
necessary  for  their  payment,  there  was  no 
such  distinct  allegation  in  this  application, 
and  the  entire  transaction  is  attacked  as 
fraudulent. 

2.  The  court  charged:  ''If  there  are  no 
unpaid  debts  for  which  the  estate  of  the  de- 
ceased husband  is  legally  liable,  then  there 
can  be  no  lawful  sale  of  the  reversionary 
interest  in  dower  lands." 

Under  the  evidence,  we  do  not  think  that 
the  judge  was  authorized  to  submit  to  the 
jury  the  question  of  whether  there  were  no 
unpaid  debts  at  all  against  the  estate*  The 
evidence  on  this  subject  in  the  present 
record  is  different  Irofm  that  in  the  record 
in  McWhorter  v.  Ford,  142  Ga.  564,  83  S» 
£.  134.  The  excerpt  fromr  the  charge  which 
is  quoted  above,  however,  and  which  is  com- 
plained of  in  the  sixteenth  ground  of  the 
motion  for  a  new  trial,  includes  only  a  part 
of  a  sentence;  and  the  same  is  true  of  the 
charge  complained  of  in  the  seventeenth 
ground  of  the  motion  for  a  new  triaL 
Grounds  of  a  motion  which  attack  only  a 
part  or  parts  of  a  sentence  in  the  charge 
often  leave  the  meaning  doubtful  by  omit- 
ting the  immediate  context;  and  these 
grounds,  standing  alone,  might  not  require 
a  reversal.  The  part  of  the  senten«;e 
omitted  from  the  charge  set  out  in  the  six- 
teenth ground  of  the  motion  for  a  new  trial 
refers  to  the  dutv  of  the  ordinarv  if  made 
acquainted  with  the  true  state  of  affairs. 

3.  The  doctrine  is  not  controverted  by 
counsel  that  a  principal  is  bound  hy  the 
acts  and  knowledge  of  his  agent  while  acting 
within  the  scope  of  his  authority;  but  it  is 


contended  tliat  the  doctrine  is  not  applicable 
to  the  facts  of  this  case.  II  Haines  was  the 
agent  of  Mrs.  Ford  and  also  the  adminis- 
trator of  the  eatate,  and  if,  while  acting 
within  the  scope  of  his  authority  aa  her 
agenty  he  took  advantage  of  his  position  as. 
adminiatrator  to  perpetrate  a  fraud  by 
obtaining  from  the  ordinary  an  order  lor  a 
sale  of  land  including  the  reversionary 
interest  in  the  dower  land,  without  necessi- 
ty to  do  so  to  pay  debts,  but  for  the  purpose 
of  devesting  the  interest  of  tbe  other  heirs 
and  vesting  the  entire  title  in  the  dowress, 
freed  from  such  reversionary  interest,  and 
if  he  carried  such  purpose  into  effect,  the 
fact  that  he  was  also  the  administrator  of 
the  estate  would  not  prevent  the  ordinary 
rule  of  principal  and  agent,  above  men- 
tiootd,  from  applying;  nor.  would  the  fact 
that  as  administrator  he  gave  a  bond  for  the 
proper  performance  of  hia  official  duties 
have  that  result 

The  charge  complained  of  in  the  eight- 
eenth  ground  of  the  motion  was  not  errone- 
ous on  the  ground  that  there  was  not 
sufficient  evidence  as  to  fraud  and  agency 
on  which  to  base  it.  If  there  was  any  in- 
exaetness  in  not  mentioning  the  scope  of  the 
authority  in  this  immediate  place,  we  think 
it  could  hardly  have  been  misunderstood 
in  the  light  of  the  conteict  and  general 
charge.  But  as  the  case  is  to  be  retried, 
this  particular  criticism  will  not  likely  be 
necessary  again* 

What  is  said  above  may  also  be  considered 
in  connection  with  grounds  19  and  20  of  the 
motion  for  a  new  triaL  The  question  of 
whether  the  alleged  age&t  was  acting  as 
such  in  the  scope  of  his  agency  might  have 
been  somewhat  more  clearly  brought  out  in 
connection  with  the  chaiTgeB  complained  of 
in  the  nineteenth  and  twentieth  grounds  ol 
the  motion^  and  in  the  latter  whether  Mrs. 
Ford  received  or  retained  the  benefits  or  ad- 
vantages wiih  or  after  knowledge  of  his  act. 

4.  There  was  no  error  in  the  charge  set 
out  in  the  twenty-first  ground  of  the  motion 
for  a  new  trial,  and  the  evidence  authorized 
itk  Sharpton  v.  Johneon,  86  Ga.  44ds  12  S. 
£.646. 

5..  The  court  charged  as  follows :  ''Where 
persons  who  have  been  defrauded  have  an 
equitable  right  to  have  a  sale  of  their  prop- 
.erty  set  aside  for  fraud,  as  against  the  pur- 
chaser at  the  sale,  their  right  to  thus 
reclaim  their  property  is  superior  to  the 
claim  of  title  of  another  person  who  has  ac- 
quired the  property  from  the  purchaser  at 
the  sale  in  consideration  of  an  antecedent 
debt  which  the  purchaser  owed  to  him  be- 
fore the  sale." 

The  court  further  charged:  "Should  yow 
believe  from  the  evidence  in  this  case  that 
the  true  and  only  consideration  ol  the  deed 
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made  to  Sutton  by  Mrs.  Ford  on  March  4, 
]904,  conveying  to  him  part  of  lot  403,  was 
the  settlement  or  discharge  of  an  indebted- 
ness which  he  claimed  against  her  for  mules 
furnished  to  her  on  credit  prior  to  the  ad* 
mtnistrator's  sale,  as  contended  by  plain- 
tiffs,  then  your  finding  upon  this  branch  of 
the  case  should  be  that  Sutton  is  not  a  bona 
fide  purchaser  for  value  of  the  lands  de- 
scribed in  that  deed." 

This  was  error.  It  is  very  generally  held 
that  one  who  takes  a  transfer  of  negotiable 
instruments  in  payment  of  or  to  secure  an 
antecedent  debt  ranks  as  a  purchaser  for 
value.  This  rule,  however,  has  been  said  to 
rest  largely  on  commercial  necessity.  Our 
Civil' Code,  §  4289,  declares  that  the  holder 
of  a  note  as  collateral  security  for  a  debt- 
stands  on  the  same  footing  as  a  purchaser 
of  it.  In  other  jurisdictions  there  are 
numerous  decisions  which  hold  that  one  who 
takes  a  transfer  or  conveyance  of  property 
other  than  negotiable  instruments,  to  secure 
payment  of  a  pre-existing  debt,  does  not 
rank  as  a  purchaser  for  value.  The  ground 
on  which  these  decisions  usually  rest  is  the 
assertion  that  the  creditor  does  not  pay  any- 
thing, or  actually  or  irrevocably  lose  any- 
thing except  his  bargain;  and  that,  if  he  is 
compelled  to  surrender  the  property,  the 
debt  will  revive,  and  he  will  still  have  his 
claim,  and  will  be  in  no  worse  condition 
than  he  was  before.  Sometimes  it  has  been 
sought  to  liken  the  position  of  a  person  tak- 
ing a  conveyance  in  payment  of  a  debt  to 
an  attaching  creditor.  It  has  been  said 
that,  if  the  creditor  holds  some  other  valid 
security  for  the  debt  and  surrenders  it,  as 
well  as  cancels  the  debt,  the  result  might  be 
different.  In  a  number  of  these  decisions 
no  distinction  is  made  between  retaining 
the  debt  and  adding  a  security  to  it,  and 
surrendering  or  discharging  the  debt.  Many 
of  them  are  in  regard  to  goods  or  other  per- 
sonal property.  But  there  is  some  conflict 
on  the  subject.  In  some  cases  it  has  been 
held  that  one  who  receives  property  either 
as  security  or  in  payment  of  a  pre-existing 
debt  takes  as  a  purchaser  for  value.  Other 
decisions  have  drawn  a  distinction  between 
one  who  holds  his  claim  and  superadds  to  it 
a  security,  thus  parting  with  nothing  of 
value  at  that  time,  and  one  who  takes  an 
absolute  conveyance  in  payment  of  the  in-^ 
debtedness  due  to  him,  and  cancels  and  dis- 
charges such  debt.  Courts  which  take  this 
view  declare  that  to  cancel  and  surrender 
a  debt  in  payment  for  a  conveyance  does 
change  the  position  of  the  purchaser,  so  that 
he  will  be  injured  if  he  should  lose  the 
property.  This  position  is  thus  stated  in 
State  Bank  v.  Frame,  112  Mo.  502,  512,  20 
8.  W.  623:  "We  think  the  rule  deducible  | 
from  these  authorities  is  that  a  deed  made 


in  consideration  of  the  absolute  discharge  of 
a  pre-existing  debt. of  the  grantor,  or  by  ai» 
adequate  portion  of  it,  will  constitute  the 
grantee  a  purchaser  for  value,  so  as  to  pro- 
tect him  against  a  previous  unrecorded  deed 
of  the  same  grantor.  By  the  satisfaction  of 
the  debt  the  creditor  devests  himself  of  the 
right  of  an  action,  or  of  securing  the 
original  liability,  and  places  himself  in  a. 
worse  condition  than  he  would  have  done 
by  a  definite  forbearance  of  the  debt." 

To  this  it  might  be  added  that  the  effort 
to  set  aside  a  deed  for  fraud  might  be  de- 
layed for  years,  during  which  time  the 
debtor  might  become  insolvent,  or  the  bar 
of  the  Statute  of  Limitations  might  attacli^ 
unless  it  should  be  held  to  be  suspended* 
Moreover,  if  an  agreement  to  extend  the 
time  of  payment  of  a  debt  will  constitute  a. 
valuable  consideration,  as  has  been  held. 
(Sweeney  v.  Bixler,  69  Ala.  539),  it  is  not 
easy  to  see  why  a  cancelation  and  ex- 
tinguishment of  the  debt,  which  renounces, 
any  right  to  enforce  it  at  all,  is  less  so.  See 
also  Adams  v.  Vanderbeck,  148  Ind.  92 ,  62 
Am.  St.  Rep.  497,  45  N.  E.  645,  47  N.  E.  24; 
Sipley  v.  Wass,  49  N.  J.  Eq.  463,  24  Atl.  233 
(5),  236,  237;  Clemente  v.  Doerner,  40  Ohio 
St.  632;  Butters  v.  Haughwout,  42  111.  18^ 
89  Am.  Dec.  401;  Bunn  v.  Schnellbaeher, 
163  111.  328,  45  N.  E.  227;  Shufeldt  v.  Pease» 
16  Wis.  659;  Schluter  v.  Harvey,  65  Cal. 
158,  3  Pac.  659. 

Many  citations  on  the  various  subjects, 
showing    the    conflicts    in    different    juris- 
dictions, and  sometimes  in  the  decisions  of 
the  same  court,  will  be  found  in  notes  to  2 
Devlin  on  Real  Estate,  3d  ed.  §  815,  and  2^ 
Pom.   Eq.  Jur.   3d  ed.   §   749.     Tlie   latter 
author  expresses  the  opinion  that  to   hold 
that  a  conveyance  given  as  a  security  for  an 
antecedent  debt  is  made  without,  but   one 
in  satisfaction  of  such  a  debt  is  made  with, 
a  valuable  consideration,  when  the  fact   of 
satisfaction  is  not  evidenced  by  any  act  of 
the  creditor,  but  depends  upon  mere  parol 
evidence,  is  opening  the  door  wide  for   the 
easy  admission  of  fraud;  though  he  seems  to 
think  that  the  ruling  is  logical,  but  impoli> 
tic.     We  shall   not   undertake   to  cite    de- 
cisions  on    each   side    of   the   question,    or 
discuss  where  the  greater  number  may   be. 
The  citations  above  will  show  that  the  de- 
cision of  this  court  in  Harris  v.  Evans,  cited 
below,  is  not  without  support.     In  Dinkier 
V.  Potts,  90  Ga.  103,  15  S.  E.  690,  it  was 
held   that,  where  goods  were   fraudulently- 
purchased   under    circumstances   which    en> 
titled  the  vendor  to  a  rescission,  a  mortgage 
given  by  the  purchaser  to  a  creditor  to  fie« 
cure  an  antecedent  debt,  the  creditor  paying^ 
nothing    and    parting    with    nothing,    wa^s. 
inferior   to  the  vendor's   right   to   rescind. 
Section  3713  of  the  Code  of  1895   (Code  of 
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1910,  §  4307)  ivfts  upparently  codifled  from 
that  decision,  though  it  uses  the  words: 
"Where  a  contract  of  a  sale  is  rescinded  for 
fraud,  the  rights  of  the  vendor  reclaiming 
the  goods  are  superior  to  those  of  one  who 
has  acquired  the  goods,  or  a  lien  thereon, 
in  consideration  of  an  antecedent  debt/' 

We  need  only  say  that  where  this  section 
applies  it,  of  course,  controls,  but  its  terms 
refer  to  a  rescission  by  a  vendor  of  goods 
procured  from  him  by  fraud,  and  do  not  con- 
clude the  case  before  us.  In  Mashburu  v. 
Dannenberg  Co.  117  6a.  567,  44  8.  E.  97,  the 
question  involved  and  decided  was  as  to  a 
mortgage  given  to  secure  an  antecedent 
debt,  by  a  vendee  of  goods  who  induced  the 
sale  by  fraud,  where  the  seller  elected  to  re< 
scind.  The  meaning  of  antecedent  debt  was 
also  discussed.  What  was  said  in  denying 
the  motion  for  a  rehearing^  in  regard  to  a 
sale  to  pay  an  antecedent  debt,  was  not  a 
direct  decision.  In  Harris  v.  Evans,  134  Ga. 
161,  67  S.  £.  880,  it  was  held  that  "the  sur- 
render and  satisfaction  of  an  existing  debt, 
if  done  bona  fide,  operate  as  a  present  con- 
sideration," and  that  it  was  error  to  charge 
that  one  who  purchased  land  in  settlement 
of  a  pre-existing  debt  could  not  claim 
protection  as  a  bona  Ude  purchaser  for  value 
and  without  notice.  The  matter  there  in- 
volved was  an  alleged  easement,  but  the 
point  as  to  valuable  consideration  is  not 
different.  Some  of  the  cases  mentioned 
above  were  there  cited.  That  was  a  de- 
cision by  the  entire  bench  of  six  justices, 
and  is  binding  unless  reversed.  Civil  Code 
1910,  §  6207.  See,  in  this  connection, 
Forbes  v.  Chisholm,  84  Ga.  641, 11  S.  £.  654, 
decided  in  1890,  before  the  section  just  eited 
was  codified.  As  to  a  mortgage  on  land  to 
eeeure  an  atttecedent  debt,  see  Miae  v.  Bank 
of  Whigham,  138  Ga.  499,  75  S.  E.  629. 

Of  course,  if  Sutton  occupied  the  position 
of  a  purchaser  for  value,  still  this  would 
not  conclude  the  questions  of  fraud  and 
notice.  If  one  purchases  for  value  property 
obtained  by  fraud,  either  participating  in 
the  fraud  or  with  notice  of  it,  paying  a  con- 
sideration alone  would  not  protect  the  pur- 
chaser. We  do  not  think  that  the  latter 
portion  of  the  charge  cured  the  error  dealt 
with.. 

6.  Under  the  issues,  and  in  connection 
with  other  evidence  introduced,  there  was  no 
error  in  admitting  in  evidence  a  certified 
(>opy  of  the  inventory  and  appraisement  ot 
the  estate  of  the  deceased  fatheir  of  the 
plaintiifs;  nor  in  allowing  the  mother  of 
the  plaintiffs,  who  was  the  dowress  and  was 
also  their  guardian  and  a  defendant  in  the 
case,    to  testify   that  she   never   had  any 


settlement  with  the  administrator  of  her 
deceased  husband  as  guardian  for  her  child- 
ren, and  that  he  never  paid  to  her,  as 
guardian  for  them,  anything;  nor  in  per- 
mitting her  to  testify  that  she  did  nothing 
to  encourage  the  suit,  but  discouraged  the 
plaintiffs  as  much  as  she  could  from  bring- 
ing it  Nor  was  there  error  in  admitting 
the  evidence  of  the  witness  Grubbs,  as  to 
the  efforts,  to  get  the  absolute  title  of  the 
dower  lands  in  the  widow  to  secure  an  in- 
debtedness by  her.  Tliere  was  evidence  tend- 
ing to  show  that  the  defendant  Sutton,  to 
whom  some  of  such  land  was  conveyed  after 
the  administrator's  sale,  if  not  an  actuai 
participant  in  the  alleged  fraudulent 
scheme,  at  least  was  affected  with  notice. 
The  witness  Forehand  was  not  disqualified 
to  testify  to  the  amount  of  the  debts  of  the- 
estate;  nor  was  there  error  in  admitting 
his  statements  to  Heineohn,  to  the  effect 
that  the  latter  could  not  get  good  title  to 
the  dower  land. 

The  other  grounds  of  the  motion  for  a 
new  trial  not  herein  discussed  in  detail  are 
without  merit,  and  neither  singly  nor  col- 
lectively furnish  cause  for  a  new  trial. 
There  may  be  one  or  two  slight  verbal  in- 
accuracies Thus,  in  the  thirteenth  ground 
of  the  motion  for  a  new  trial,  if  there  was  a 
slight  inaccuracy  in  stating  a  contention  of 
the  plaintiffs,  in  the  light  of  the  general 
charge  it  furnished  no  ground  for  a  reversal. 

W'e  have  discussed  such  of  the  grounds  as. 
we  deemed  to  require  discussion.  A  review- 
ing  court  must  have  the  right  to  exercise 
some  discretion  in  determining  what  points 
require  elaboration  and  what  do  not,  what 
shall  be  discussed  singly,  and  what  may  be 
grouped  together.  Not  infrequently  records 
eome  to  this  court  containing  hundreds 
of  pages,  and  sometimes  more  than  a 
hundred  points,  some  of  them  palpably 
lacking  in  merit.  To  discuss  at  length  each 
of  these  points  would  serve  no  good  purpose, 
but  the  books  and  records  would  be  in 
danger  (in  the  quaint  language  of  Lord 
Coke  in  speaking  of  those  in  the  King's 
courts)  of  growing  to  be  **like  elephanti 
libri,  of  infinite  length." 

7.  As  some  of  the  grounds  of  the  motion 
for  a  new  trial  in  this  case  are  similar  to 
some  involved  in  McWhorter  v.  Ford,  142 
Ga.  664,  83  S.  £.  134,  it  was  said  that  the 
decision  in  that  case  should  be  reviewed  and 
overruled.    We  decline  to  do  this. 

Judgment  reversed. 

All  the  Justices  concur,  except  Fftah,  Cb. 
J.,  absent  on  account  of  aickness. 
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508    ANNO.—OONTRACT— EXISTING  INDEBTEDNESS  AS  CONSIDERATION. 


Annotation — ^Existing  indebtedness  as  a  sufficient  consideration  to  give 

grantee  die  status  of  a  purchaser  for  value. 


The  question  as  to  whether  or  not  the 
discharge  of  an  antecedent  debt  is  a  con- 
sideration sustaining  one's  character  of 
bona  lide  purchaser  or  encumbrancer  for 
value,  under  the  recording  acts,  is  con- 
sidered in  the  notes  in  27  L.R.A.(N.S.) 
620,  and  L.R.A.19i8C,  435. 

The  question  whether  one  who  takes 
a  bill  or  note  as  collateral  security  for  a 
pre-existing  debt  is  a  bona  fide  holder 
IS  discussed  in  the  note  to  Exchange  Nat. 
Bank  v.  Coe,  31  L.R.A.(N.S.)  287. 

It  is  not  entirely  clear  in  all  cases 
whether  the  question  of  bona  fide  pur- 
chaser for  value  was  raised  under  the 
recording  acts,  or  was  asserted  to  defeat 
some  equity  in  the  land  ejaimed  by  a 
third  person  unaffected  by  the  recording 
acts.  Where  it  does  not  appear  that  the 
recording  acts  are  involved,  the  eases  are 
included  herein.  No  distinction  has  been 
pointed  out  between  the  rule  as  to  what 
constitutes  a  purchaser  for  value  where 
recording  acts  are  relied  upon  for  pro- 
tection and  where  such  acts  are  not  re-> 
lied  upon.  Of  course,  where  the  protec- 
tion of  the  recording  acts  is  sought  to 
be  availed  of,  the  question  as  to  who  is 
a  holder  for  value  is  purely  one  of  law. 
On  the  other  hand,  where  some  equity 
in  land  is  asserted  against  a  subsequent 
purchaser  thereof,  and  he  seeks  to  defeat 
the  claim  on  the  ground  that  he  is  a 
bona  fide  purchaser  for  value  without 
reference  to  any  recording  laws,  his  ap- 
peal is  addressed  to  the  equitable  side  of 
the  court,  and  to  invoke  the  interference 
of  equity  he  must  show  that  he  has  part- 
ed with  something  of  value  which  he  will 
lose  nnlesa  given  Bueh  sid.  It  is  appar^ 
ently  in  view  of  this  rhle  that  the  eases 
are  quite,  although  not  entirely,  unani- 
mous in  holding  that  the  grantee  of  land 
not  seeking  the  protection  of  the  record- 
ing laws  cannot  claim  protection  as  a 
bona  fide  holder  for  value,  where  the 
only  consideration  for  the  conveyance 
was  an  antecedent  indebtedness  he  held ' 
against  the  grantor.  Gest  v.  Packwood 
(1888)  13  Sawy.  202,  34  Fed.  368  (deed , 
taken  as  security) ;  Ross  v.  Hodges 
(1913)  108  Ark.  270, 157  S.  W.  391  (rule 
stated);  Glinski  v.  Zawadski  (1859)  8 
Pl».  405  (rule  stated);  Hubert  v.  Mer- 
chants' Bank  (1911)  137  Oa.  70,  72  S. 
E.  505  (deed  taken  as  security) ;  Harris 
V.  Evans  (1910)  134  Ga.  161,  67  S.  E. 
880  (deed  taken  as  security);  Land  v. 
Hea  (1911)  20  Idaho,  250,  118  Pac.  506 
(cancelation    of    indebtedness    without 
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surrender  of  security  is  not  sufficient); 
Metropolitan  Bank  v.  Godfrey  (1860)  23 
El.  579   (receiving  land  in  payment  of 
existing  indebtedness) ;  Furman  v.  Ra- 
pelje  (1896)  67  HL  App.  31  (loss) ;  Tark- 
ington  V.  Purvis  (1890)  128  Ind.  182,  9* 
Li.R.A.  607,  25  N.  E.  879  (conveyance  in 
consideration  of  antecedent  debt  without 
surrender  of  any  right  or  security  of 
value) ;  Lillibridge  V.  Allen  (1897)  100 
Iowa,  682,  69  N.  W.  1031  (payment  of 
antecedent  indebtedness  without  parting 
with  any  security  or  surrendering  any 
evidence  of  indebtedness);  Williams  v. 
Williams  (1898)  118  Mich.  477,  76  N.  W. 
1039  (conveyance  of  land  to  wife  in  pur- 
suance of  agreement,  as  consideration 
for  loan) ;  Minor  v.  Willoughby  (1859) 
3  Minn.  225,  Gil.  154  (crediting  purchase 
price  of  land  upon  account) ;  Baze  v. 
Arper  (1861)  6  Minn.  220,  Gil.  142  (re- 
linquishment of  existing  indebtedness) ; 
Perkins  v.  Swank  (1843)  43  Miss,  349 
(deed  taken  in  satisfaction  of  part  of 
indebtedness) ;  compare  O'Hare  v.  Alex- 
ander  (1879)   56  Misfl.  316;  Retsch  v. 
Renehan  (1911)  16  H.  M.  541,  120  Pac. 
897  (no  evidence  showing  cancelation  or 
surrender    of    any    written    security) ; 
Howells  V.  Hettrick   (1899)   160  N.  Y. 
308,  54  N.  E.  677  (satisfaction  of  judg- 
ment) ;  Temple  v.  Osbum  (1910)  55  Or. 
506,  106  Pac.  16  (payment  of  pre-exist- 
ing  indebtedness) ;   Bonner   v.   Grigsby 
(1892)  84  Tex.  330,  31  Am.  St.  Rep.  48, 
19  S.  W.  511  (purchase  price  credit^  on 
judgment);  Holland  ▼.  Ferris  (1908)  — 
Tex.  Civ.  App.  — ,  107  S.  W.  102  (trans- 
fer in  consideration  of  existing  indebted- 
ness) ;  Catrett  v.  J.  S.  Brown  Hardware 
Co.  (1905)  —  Tex.  Civ.  App.  — ,  86  S, 
W.  1045  (release  of  judgment  and  judg- 
ment lien,  where  it  did  not  appear  that 
the  judgment  debtor  had  any  land   to 
which  the  lien  attached);  Huff  v.  Ma- 
roney  (1900)  23  Tex.  Civ.  App.  465,  76 
S.  W,  754  (transfer  in  consideration  of 
antecedent     indebtedness);      Pride      v. 
Whitfield  (1899)  —  Tex.  Civ.  App.  — , 
51  S.  W.  1100  (transfer  to  secure  pre- 
existing indebtedness) ;  Hirsch  v.  Jones 
(1897)  —  Tex.  Civ.  App.  — ,  42  S.  W. 
604  (purchase  price  applied  on  indebted- 
ness); Marshall  v.  Miurahall   (1897)  — 
Tex.  Civ.  App.  — ,  42  8.  W.  353  (pur- 
chase  price  applied  on  indebtedness) ; 
Jackson  v.   Waldstein    (1895)    10    Tex. 
Civ.  App.  156,  30  S.  W.  47  (mortga€:€  to 
secure  existing  debt). 
In  SuorroN  ¥.  Ford,  ante,  561,  it  is  held 
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that  the  eancelation  and  stirrender  of  an 
indebtednesB  is  a  snfficient  present  con- 
sideration to  constitute  the  grantee  a 
purchaser  for  value.  '  It  is  clear  that, 
where  security  (Qlins^i  v.  Zawadski 
(1859)  8  Pla.  405;  Harris  v.  Evans 
(1910)  134  Gft.  161,  67  S.  E.  880;  Mc- 
Cleery  v.  Wakefield  (1889)  76  Iowa,  529, 
2  L.R.A.  579,  41  N.  W.  210)  or  notes 
are  surrendered  (Bunn  v.  Schnellbacher 

(1896)  163  HL  928,  45  N.  E.  227)  as  a 
consideration  for  the  conveyance,  the 
grantee  is  a  purchaser  for  value.  The 
eases,  however,  are  not  in  harmony  as  to 
the  effect  of  the  relinquishment  or  satis- 
faction of  the  indebtedness.  The  hold- 
ing in  Sutton  v.  Ford  finds  support  in  a 
similar  holding  in  Adams  v.  Vanderbeck 

(1897)  148  Ind.  92,  62  Am.  St.  Rep.  497, 
45  N.  E.  645,  47  N*.  E.  24,  and  Love  v. 
Taylor  (1853)  26  MiBB.  667.  This  hold- 
ing, however,  does  not  seem  to  be  in  ac- 
cord with  the  holding  in  the  following 
eases  heretofore  refered  to:  Land  v.  Hea 


(1911)  20  Id*lio,  250, 118  Pac.  606;  Met- 
ropolitan Bank  v.  Godfrey  (1860)  23 
IlL  679;  Lillibridge  v.  Allen  (1897)  100 
Iowa,  582,  69  N.  W.  1031;  Baze  v.  Arper 
(1861)  6  Ifixm.  220,  Gil.  142;  Howells  v. 
Hcttrick  (1899)  160  N.  Y.  308,  64  N.  E. 
677;  Temple  v.  Osbum  (1910)  56  Or.  506, 
106  Pac.  16 ;  Catrett  v.  J.  S.  Brown  Hard- 
ware Co.  (1905)  —  T«L  Civ.  App.  — , 
86  S.  W.  1046. 

It  has  been  held  that  an  antecedent 
indebtedness  is  a  sufficient  consideration 
to  support  a  conveyance  as  against  an 
equity  credited  subsequently  to  the  con- 
veyance. Ollara  v.  Alexander  (1879) 
56  MisB.  316;  Masterson  v.  Crosby  (1912) 
—  Tex.  Civ.  App.  — ,  152  S.  W.  173.  The 
forgoing  cases  are  referred  to  merely 
as  illustrative  of  a  class  of  cases  not  in- 
eluded  herein,  for  such  cases  in  effect  in- 
volve the  question  as  to  whether  or  not 
a  pre-existing  indebtedness  is  a  sufficient 
consideration  as  between  the  grantor  and 
the  grantee.  A.  G.  S. 
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THOMAS  WALKER,  Appt, 

V. 

EDWARD  FAELBER. 
(102  Kaa.  646,  171  Pac.  M».y 

Highway  «**  linUtiiic;  speed  —  pmvpose. 

1.  Chapter  65,  Seflaion  Laws  of  1913, 
making  it  unlawful  for  anyone  to  operate  a 
motor  cycle  on  a  public  highway  outside 
of  a  town  or  village  at  a  greater  rate  of 
speed  than  25  miles  per  hour,  was  intended 
solely  for  the  protection  of  others  using 
such   highway. 

For  other  coBtM,  9ee  Motor  CyoUSy  in  Dig. 

t-52  y.  8. 

8»ine  — •  Injavy  on  a(dJaoeBt  property, 

2.  The  defendant  operated  a  motor  cycle 
along  a  public  highway  at  a  rate  of  40 
milea  per  hour.  In  a  field  adjacent  to  the 
highway,  the  plaintifT's  team  attached  to  a 
binder  became  frightened  at  the  noise  of 
the  exhaust  on  the  defendant's  machine,  ran 
away,  and  injured  tlie  plaintiff.  In  an  ac- 
tion to  recover  for  the  injuries  on  the 
ground  that  the  defeiM&aot  waa  liable  under 
the  statute,  held,  that  the  court  rightly 
sustained  a  demurrer  to  the  evidence. 
For  other  ca9e%,  see  Motor  Cycles^  in  IHy. 

1-52  N,  S. 

(March  9,  1918.) 

Headnotes  by  Fobteb,  J. 

Xote. —  As  to  liability  for  injuries  in 
consequence  of  fright  of  animals  not  on 
highway  because  of  an  improper  use  of 
highway,  see  annotation  following  this  case, 
post,  671. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Saline  County 
sustaining  a  demurrer  to  the  evidence  in  an 
action  brought  to  recover  damages  for  in- 
jury to  plaintiff  and  his  property  alleged 
to  have  been  caused  by  defendant's  negli- 
gent operation  of  a  motor  vehicle.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  A.  Spencer  and  A.  R. 
Buzick,  Jr.y  for  appellant. 

Mr.  Z.  C.  Millikin,  for  appellee: 

Chapter  65,  Laws  of  1913,  was  enacted 
for  the  sole  purpose  of  protecting  persons 
using  the  public  highway. 

McDonald  v.  Yoder,  80  Kan.  26,  101  Pac. 
468;  29  Cyc.  419;  Tawney  v.  Atchison, 
T.  &  S.  F.  R.  Co.  84  Kan.  354,  114  Pac. 
223;  Baltimore  &  0.  S.  W.  E.  Co.  v.  Cox, 
66  Ohio  St.  276,  90  Am.  St.  Rep.  583,  64 
'N.  E.  119,  12  Am.  Neg.  Rep.  544;  Wicken- 
burg  V.  Minneapolis,  St,  P.  &  S.  Ste.  M,  R. 
Co.  94  Minn.  276,  102  N.  W.  713. 

Speed  alone  does  not  constitute  negli- 
gence* 

Atchison,  T.  &.  S.  F.  R.  Co.  v.  Schriver, 
80  Kan.  640,  24  L.R.A.(N.S.)  492,  103  Pac 
994;  29  Cyc.  439. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  the  plaintiff's  evi- 
dence. 

The  plaintiff  was  engaged  in  harvesting 
grain  in  a  Held  adjoining  a  piublic  highway, 
and  was  using  a  binder  drawn  by  four 
horses.     The   defendant  passed   along  the 
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public  highway  on  a  motor  cycle,  moving  at 
a  rate  of  40  miles  an  hour.  'The  plaintifif 
claimed  that  his  horses  became  frightened 
from  the  noise  of  the  exhaust  or  muffler  on 
the  motor  cycle  and  ran  away,  breaking 
the  binder  to  which  they  were  hitched,  in* 
juring  one  of  the  horses  so  that  it  died,  and 
throwing  the  plaintiff  from  the  seat  of  the 
binder,  resulting  in  his  injuries.  It  was 
the  plaintiff's  contention  that  the  defend- 
ant was  wantonly  reckless  and  negligent 
in  traveling  at  such  a  rate  of  speed  on 
the  highway  with  the  exhaust  of  the  motor 
cycle  open.  The  action  was  sought  to  be 
maintained  on  the  theory  that  plaintiff 
was  entitled  to  recover  by  reason  of  the 
provisions  of  §  7,  chapter  65,  Session  Laws 
of  1913,  which  reads  in  part  as  follows: 
"No  person  shall  operate  a  motor  vehicle 
on  any  highway  outside  of  a  city  or  village 
at  a  rate  of  speed  greater  than  is  reason- 
able and  proper,  having  regard  for  the 
traffic  and  use  of  the  road  and  the  condi- 
tions of  the  road,  nor  at  a  rate  of  speed 
such  as  to  endanger  the  life  or  limb  of  any 
person;  provided  that  a  rate  of  speed  in 
excess  of  25  miles  an  hour  shall  be  presump- 
tive evidence  of  driving  at  a  rate  of  speed 
which  is  not  careful  and  prudent  in  case 
of  injury  to  the  person  or  property  of 
another." 

The  statute  has  been  amended,  and  the 
limit  of  speed  outside  towns  and  villages 
fixed  at  40  miles  per  hour  (Laws  1917, 
chap.  74,  §  5),  but  the  Act  of  1913  was 
in  force  and  effect  at  the  time  of  plaintiff's 
injury.  The  plaintiff  testified  that  he 
had  not  heard  any  noise  except  that  made 
by  the  binder,  but  saw  something  pass  on 
the  highway  like  a  streak,  when  the  horses 
gave  a  jump,  threw  up  their  heads,  and 
started  to  run.  The  evidence  showed  that 
the  horses  attached  to  another  binder  4  or 
5  rods  in  front  of  the  one  plaintiff  was 
operating  were  not  affected  by  the  noise  of 
the  motor  cycle. 

The  defendant's  contention,  which  was 
upheld  by  the  trial  court,  is  that  the  stat- 
ute was  enacted  solely  for  the  protection 
of  persons  using  the  public  highways.  The 
title  of  the  act  shows  that  it  relates  to 
automobiles  and  other  motor  vehicles, 
'^regulating  their  use  and  operation  upon 
the  streets  and  highways."  Section  7  for- 
bids any  person  to  "operate  a  motor  vehicle 
on  any  highway  outside  of  a  city  or  village 
at  a  rate  of  speed  greater  than  is  reason^ 
able  and  proper,  having  regard  for  the  traffic 
and  the  use  of  the  road  and  the  conditions 
of  the  road,"  or  "at  a  rate  of  speed  such 
4is  to  endanger  the  life  or  litnb  61  any  per- 
son." In  another  part  of  the  aame  section 
•defining  the  rate  of  speed  at  which  such  ve- 
hicles  shall   be  opeirated  within   any   city 
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or  village,  it  is  declared  that  no  "motor 
vehicle  shall  be  operated  at  a  speed  greater 
than  12  miles  an  hour  or  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  and 
having  regard  for  the  traffic  and  use  of 
the  road,  and  the  condition  of  the  road«  nor 
at  a  rate  of  speed  such  as  to  endanger  the 
life. or  limb  of  any  person."  In  this  section 
also  the  person  operating  a  motor  vehicle 
is  required  to  reduce  the  speed  to  a  rate  not 
exceeding  8  miles  an  hour  upon  approach- 
ing railroad  crossings  and  intersections 
of  highways  or  a  bridge  or  a  sharp  curve 
or  a  steep  descent,  or  upon  approaching 
"another  vehicle  or  an  animal  or  person 
outside  of  any  village  or  city,"  and  there 
the  rate  of  speed  is  limited  to  8  miles  an 
hour  until  the  person  is  "entirely  past  such 
intersection,  bridge,  curve,  descent,  vehicle, 
animal,  or  person."  Section  8  of  the  act 
makes  it  the  duty  of  the  person  operating 
such  motor  vehicle  "at  request  or  on  signal 
by  putting  up  the  hand,  from  a  person 
riding  or  driving  a  restive  horse  or  other 
draft  or  domestic  animal,  to  bring  such 
motor  vehicle  "immediately  to  a  stop," 
and  "if  traveling  in  the  opposite  direction" 
to  "remain  stationary  so  long  as  may  be 
reasonable  to  allow  such  horse  or  animal 
to  pass." 

In  §  9  the  act  requires  the  motor  vehi- 
cle to  be  equipped  with  good  and  suffi- 
cient brakes,  and  with  a  suitable  bell,  horn, 
or  other  signal,  and  to  exhibit  "during 
the  period  from  one-half  hour  after  sunset 
to  one-half  hour  before  sunrise,  one  or 
more  lamps  showing  white  lights  visible 
within  a  reasonable  distance  from  the  di- 
rection toward  which  such  vehicle  is  pro- 
ceeding and  a  red  light  visible  from  the 
reverse    direction." 

We  think  it  is  obvious  that  the  trial 
court's  construction  of  the  statute  is  the 
correct  one.  The  legislative  purpose  was 
to  protect  a  distinct  class  of  persons:  that 
is,  users  of  public  highways.  The  safety 
of  a  person  in  a  field  adjoining  a  public 
highway  was  not  within  the  contemplation 
of  the  legislature.  The  requirement  of  a 
bell  or  horn  wod  the  use  of  signals  and  of 
lamps  in  front  and  in  the  rear,  and  the 
giving  of  signals  from  the  direction  towards 
which  such  vehicle  is  proceeding,  and  a 
different  signal  visible  from  the  rear,  could 
only  have  been  intended  for  the  protection 
of  persons  traveling  on  the  highway.  The 
duties  imposed  by  law  upon  the  driver  of 
a  motor  cycle  require  him  to  keep  his  eyes 
upon  the  road  and  look  ahead  for  the 
purpose  of  protecting  other  persons  using 
the  public  highway  from  probable  injury 
resulting  from  fast  driving  or  other  negli- 
gence. Since  the  statute  imposed  upon  de- 
fendant no   duty   to  the  plaintiff,  the  evi- 
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dence  failed  to  ehow  negligence.  It  is  only< 
where  the  defendant  wrongfully  fail«  to 
perform  some  duty  owed  to  the  plaintiff 
that  a  cau«e  of  aotion  based  upon  negli- 
gence can  exist.  Tawney  v.  Atchison,  T. 
ft  S.  F.  R.  Co.  84  Kan.  864,  114  Pac.  223; 
Denton  v.  Missouri,  K.  ft  T.  H.  Co.  90 
Kan.  51,  47  L.R.A.(N.S.)  820,  133  Pac. 
^8,  Ann.  Cas.  1015B,  630.  Moreover, 
there  was  no  evidence  tending  to  show  that 
a  motor  cycle  running  at  40  miles  an  hour 
would   make   any   more   noise,   or   be   any 


more  likely  to  frighten  a  horse  in  an  ad- 
joining field,  than  one  running  at  25  miles 
an  hour,  which  was  the  rate  of  speed  allowed 
by  the  statute.  Counsel  for  the  plaintiff 
admit  they  have  not  been  able  to  find  any 
case  or  precedent  directly  in  point,  and  we 
have  found  none,  but  on  the  general  prin- 
ciples upon  which  actions  for  negligence 
are  based,  we  are  satisfied  that  the  plain- 
tiff cannot  recover. 
The  judgment  is  affirmed. 


Annofaripii — ^Liabilily  for  mjories  in  conieqiieiiee  of  friglit  of 
on  hii^way  bacante  of  an  impropor  ute  of  highway. 


awimab  myt 


An  interesting  questicm  was  involved 
in  Wai^ker  v.  Faelber,  ante,  569,  where 
it  was  decided  that  the  statute  before 
the  court  which  forbade  the  operation 
of  motor  vehicles  on  any  highway  out- 
side a  city  or  village  at  a  rate  of  speed 
greater  than  was  reasonable  and  prop* 
er,  having  regard  to  the  traffic  and  use 
of  the  road,  and  provided  that  a  speed 
of  25  miles  an  hour  should  be  presump- 
tive evidence  of  driving  at  a  rate  of 
speed  not  careful  and  prudent,  was  en- 
acted for  the  purpose  of  protecting 
users  of  the  public  highways  only,  and 
imposed  no  duty  on  the  driver  of  a 
motor  cycle  on  the  highway  toward  one 
driving  a  binder  in  a  lot  adjoining  the 
highway,  who  was  injured  when  the 
horses  attached  to  the  binder  became 
frightened  at  the  exhaust  of  the  de- 
fendant's motor  cycle  which  was  being 
driven  at  a  speed  greater  than  25  miles 
an   hour. 

While  it  is  probably  true  that  ordi- 
nances and  statutes  establishing  rules 
and  regulations  for  the  movement  of 
automobiles  and  other  vehicles  on  the 
highway  ordinarily  impose  no  duty 
upon  travelers  on  the  highway  to  guard 
against  injuries   to,  or  on   account  of, 


animals  not  on  the  highway,  since  the 
object  and  purpose  of  such  legislation 
is  to  protect  travelers  from  injury, 
nevertheless  it  would  seem  that  trav- 
elers cm  the  highway  owe  a  commoa- 
law  duty  to  so  use  their  property  in 
proceeding  along  the  highway  as  not 
unnecessarily  to  frighten  animals  on 
adjacent  property.  There  is,  however, 
little   authority  upon   this   point. 

In  Harroun  v.  Benton  (1915)  197  HI 
App.  198,  only  an  abstract  of  which  is  re-^ 
ported,  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been 
sustained  as  a  result  of  the  negligent 
operation  of  the  defendant's  automobile, 
frightening  the  plaintiff's  horse  and  caus- 
ing the  plaintiff  to  be  thrown  down  and 
injured,  an  instruction  requested  by  the 
defendant,  drawn  on  the  theory  that  the 
law  governing  the  operation  of  automo- 
biles on  public  highways  did  not  apply  to 
teams  on  private  grounds,  was  held  to 
be  properly  refused,  and  a  verdict  in 
favor  of  the  plaintiff  was  affirmed.  It 
will  be  noticed  that  in  this  case  the 
horse  was  led  from  the  highway  along 
which  the  plaintiff  was  traveling  in 
order  to  avoid  the  defendant's  automo- 
I  bile.  J.  T.  W. 


KANSAS  SUPREME  COURT. 

WILLIAM  MANSFIELD 

V. 

WILLIAM  J.  BURNS  INTERNATIONAL 
DETECTIVE  AGENCY,  Appt. 

(102  Kan.  «87,  171  Pac.  625.) 

Master  and  servant  —  tort  of  servant  — 
llabllUy. 

1.  A  master  or  principal  is  respongible 
lor  the  tortious  acta  of  his  servant  or  agent 
where  such  acta  are  incidental  to  and  done 

Headnotes  by  Johnsto:^,  Ch.  J. 


in  furtherance  of  the  business  of  the  master 
or  principal,  even  if  such  acts  are  done  wil- 
fully or  in  excess  of  the  authority  conferred. 
For  other  caaeM,  see  hfaster  and  Senmnl, 
Jll.  a,  2,  *n  Dig.  1^52  N,  8. 

Same  -^  detective  —  obtatnltis  confes- 
sion* 

2.  Where  one  representing  a  detective 
agency  is  authorized  to  obtain  a  confession 
from  a  suspecti  and  in  eicecuting  that  au- 

Note.  "^  As  to  liability  of  detective  agency 
for  acts  of  Its  employees,  see  annotation 
following  this  case,  post,  575,  and  refer- 
ences therein  to  annotation  on  related  sub- 
jects. 
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public  highway  on  a  motor  cycle,  moving  at 
a  rate  of  40  miles  an  hour.  'The  plaintiff 
claimed  that  his  horses  became  frightened 
from  the  noise  of  the  exhaust  or  muffler  on 
the  motor  cycle  and  ran  away,  breaking 
the  binder  to  which  they  were  hitched,  in- 
juring one  of  the  horses  so  that  it  died,  and 
throwing  the  plaintiff  from  the  seat  of  the 
binder,  resulting  in  his  injuries.  It  was 
the  plaintiff's  contention  that  the  defend- 
ant was  wantonly  reckless  and  negligent 
in  traveling  at  such  a  rate  of  speed  on 
the  highway  with  the  exhaust  of  the  motor 
cycle  open.  The  action  was  sought  to  be 
maintained  on  the  theory  that  plaintiff 
was  entitled  to  recover  by  reason  of  the 
provisions  of  §  7,  chapter  65,  Session  Laws 
of  1913,  which  reads  in  part  as  follows: 
'^No  person  shall  operate  a  motor  vehicle 
on  any  highway  outside  of  a  city  or  village 
at  a  rate  of  speed  greater  than  is  reason- 
able and  proper,  having  regard  for  the 
traffic  and  use  of  the  road  and  the  condi- 
tions of  the  road,  nor  at  a  rate  of  speed 
such  as  to  endanger  the  life  or  limb  of  any 
person;  provided  that  a  rate  of  speed  in 
excess  of  25  miles  an  hour  shall  be  presump- 
tive evidence  of  driving  at  a  rate  of  speed 
which  is  not  careful  and  prudent  in  ease 
of  injury  to  the  person  or  property  of 
another." 

The  statute  has  been  amended,  and  the 
limit  of  speed  outside  towns  and  villages 
fixed  at  40  miles  per  hour  (I^ws  1917, 
chap.  74,  §  5),  but  the  Act  of  1913  was 
in  force  and  effect  at  the  time  of  plaintiff's 
injury.  The  plaintiff  testified  that  he 
had  not  heard  any  noise  except  that  made 
by  the  binder,  but  saw  something  pass  on 
the  highway  like  a  streak,  when  the  horses 
gave  a  jump,  threw  up  their  heads,  and 
started  to  run.  The  evidence  showed  that 
the  horses  attached  to  another  binder  4  or 
5  rods  in  front  of  the  one  plaintiff  was 
operating  were  not  affected  by  the  noise  of 
the  motor  cycle. 

The  defendant's  contention,  which  was 
upheld  by  the  trial  court,  is  that  the  stat- 
ute was  enacted  solely  for  the  protection 
of  persons  using  the  public  highways.  The 
title  of  the  act  shows  that  it  relates  to 
automobiles  and  other  motor  vehicles, 
''regulating  their  use  and  operation  upon 
the  streets  and  highways."  Section  7  for- 
bids any  person  to  "operate  a  motor  vehicle 
on  any  highway  outside  of  a  city  or  village 
at  a  rate  of  speed  greater  than  is  reason^ 
able  and  proper,  having  regard  for  the  traflic 
and  the  use  of  the  road  and  the  conditions 
of  the  road,"  or  "at  a  rate  of  speed  such 
aa  to  endanger  the  life  or  limb  61  any  per- 
^n."  In  another  part  of  the  same  section 
•defining  the  rate  oi  speed  at  which  such  ve- 
hicles  shall   be  operated  within  any   city 
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or  village,  it  is  declared  that  no  "motor 
vehicle  shall  be  operated  at  a  speed  greater 
than  12  miles  an  hour  or  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  and 
having  regard  for  the  traffic  and  use  of 
the  road,  and  the  condition  of  the  road,  nor 
at  a  rate  of  speed  such  as  to  endanger  the 
life  or  limb  of  any  person."  In  this  section 
also  the  person  operating  a  motor  vehicle 
is  required  to  reduce  the  speed  to  a  rate  not 
exceeding  8  miles  an  hour  upon  approach- 
ing railroad  crossings  and  intersections 
of  highways  or  a  bridge  or  a  sharp  curve 
or  a  steep  descent,  or  upon  approaching 
"another  vehicle  or  an  animal  or  person 
outside  of  any  village  or  city,"  and  there 
the  rate  of  speed  is  limited  to  8  miles  an 
hour  until  the  person  is  "entirely  past  such 
intersection,  bridge,  curve,  descent,  vehicle, 
animal,  or  person."  Section  8  of  the  act 
makes  it  the  duty  of  the  person  operating 
such  motor  vehicle  "at  request  or  on  signal 
by  putting  up  the  hand,  from  a  person 
riding  or  driving  a  restive  horse  or  other 
draft  or  domestic  animal,  to  bring  such 
motor  vehicle  "immediately  to  a  stop," 
and  "if  traveling  in  the  opposite  direction" 
to  "remain  stationary  so  long  as  may  be 
reasonable  to  allow  such  horse  or  animal 
to  pass." 

In  §  9  the  act  requires  the  motor  vehi- 
cle to  be  equipped  with  good  and  suffi- 
cient brakes,  and  with  a  suitable  bell,  horn, 
or  other  signal,  and  to  exhibit  "during 
the  period  from  one-half  hour  after  sunset 
to  one-half  hour  before  sunrise,  one  or 
more  lamps  showing  white  lights  visible 
within  a  reasonable  distance  from  the  di- 
rection toward  which  such  vehicle  is  pro- 
ceeding and  a  red  light  visible  from  the 
reverse    direction." 

We  think  it  is  obvious  that  the  trial 
court's  construction  of  the  statute  is  the 
correct  one.  The  l^islatiTe  purpose  was 
to  protect  a  distinct  class  of  persons;  that 
is,  users  of  public  highways.  The  safety 
of  a  person  in  a  field  adjoining  a  public 
highway  was  not  within  the  contemplation 
of  the  legislature.  The  requirement  of  a 
bell  or  horn  and  the  use  of  signals  and  of 
lamps  in  front  and  in  the  rear,  and  the 
giving  of  signals  from  the  direction  towards 
which  such  vehicle  is  proceeding,  and  a 
different  signal  visible  from  the  rear,  could 
only  have  been  intended  for  the  protection 
of  persons  traveling  on  the  highway.  The 
duties  imposed  by  law  upon  the  driver  of 
a  motor  cycle  require  him  to  keep  his  eyes 
upon  the  road  and  look  ahead  for  the 
purpose  of  protecting  other  persons  using 
the  public  highway  from  probable  injury 
resulting  from  fast  driving  or  other  negli- 
gence. Since  the  statute  imposed  upon  de- 
fendant no  duty  to  the  plaintiff,  the  evi- 
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denee  failed  to  show  negligence.  It  is  oiiiy- 
where  the  defendant  wrongfully  fail*  to 
perform  some  duty  owed  to  the  plaintiff 
that  a  cause  of  action  based  upon  negli- 
gence can  exiflt.  Tawney  v.  Atchison,  T. 
ft  S.  P.  R.  Co.  84  Kan.  964,  114  Pae.  223; 
Denton  ▼.  Missouri,  K.  k  T.  R.  Co.  90 
Kan.  51,  47  L.R.A.(N.8.)  820,  133  Pac. 
^8,  Ann.  Cas.  1015B,  639.  Moreover, 
there  was  no  evidence  tending  to  show  that 
a  motor  cycle  running  at  40  miles  an  hour 
would   make    any   more   noise,   or   be   any 


more  likely  to  frighten  a  horae  in  an  ad- 
joining field,  than  one  running  at  25  miles 
an  hour,  which  was  the  rate  of  speed  allowed 
by  the  statute.  Counsel  for  the  plaintiff 
admit  they  have  not  been  able  to  find  any 
case  or  precedent  directly  in  point,  and  we 
have  found  none,  but  on  the  general  prin- 
ciples upon  which  actions  for  negligence 
are  based,  we  are  satisfied  that  the  plain- 
tiff cannot  recover. 
The  judgment  H  affirmed. 


Annofatipii — ^Liabilily  for  mjories  in  conieqiieiiee  of  friglit  of  awimiib  myt 
on  highway  bacante  of  an  improper  ute  of  highway. 


An  interesting  qnesticm  was  involved 
in  Walkbr  v.  Faelber,  ante,  569,  where 
it  was  decided  that  the  statute  before 
the  court  which  forbade  the  operation 
of  motor  vehicles  on  any  highway  out- 
side a  city  or  village  at  a  rate  of  speed 
greater  than  was  reasonable  and  prop- 
er, having  regard  to  the  traffic  and  use 
of  the  road,  and  provided  that  a  speed 
of  25  miles  an  hour  should  he  presump- 
tive evidence  of  driving  at  a  rate  of 
speed  not  careful  and  prudent,  was  en- 
acted for  the  purpose  of  protecting 
users  of  the  public  highways  only,  and 
imposed  no  duty  on  the  driver  of  a 
motor  cycle  on  the  highway  toward  one 
driving*  a  binder  in  a  lot  adjoining  the 
highway,  who  was  injured  when  the 
horses  attached  to  the  binder  became 
frightened  at  the  exhaust  of  the  de- 
fendant's motor  cycle  which  was  being 
driven  at  a  speed  greater  than  25  miles 
an  hour. 

While  it  is  probably  true  that  ordi- 
nances and  statutes  establishing  rules 
and  reflations  for  the  movement  of 
automobiles  and  other  vehicles  on  the 
highway  ordinarily  impose  no  duty 
upon  travelers  on  the  highway  to  guard 
against  injuries   to,  or  on   account  of, 


animals  not  on  the  highway,  since  the 
object  and  purpose  of  such  legislation 
is  to  protect  travelers  from  injury, 
nevertheless  it  would  seem  that  trav- 
elers pn  the  highway  owe  a  commoa- 
law  duty  to  so  use  their  property  in 
proceeding  along  the  highway  as  not 
unnecessarily  to  frighten  animals  on 
adjacent  property.  There  is,  however, 
little   authority  upon   this   point. 

In  Harroun  v.  Benton  (1916)  197  HI. 
App.  138,  only  an  abstract  of  which  is  re- 
ported, in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been 
sustained  as  a  result  of  the  negligent 
operation  of  the  defendant's  automobile, 
frightening  the  plaintiff's  horse  and  caus- 
ing the  plaintiff  to  be  thrown  down  and 
injured,  an  instruction  requested  by  the 
defendant,  drawn  on  the  theory  that  the 
law  governing  the  operation  of  automo- 
biles on  public  highways  did  not  apply  to 
teams  on  private  grounds,  was  held  to 
be  properly  refused,  and  a  verdict  in 
favor  of  the  plaintiff  was  affirmed.  It 
will  be  noticed  that  in  this  case  the 
horse  was  led  from  the  highway  along 
which  the  plaintiff  was  traveling  in 
order  to  avoid  the  defendant's  automo- 
l  bile.  J.  T.  W. 


KANSAS  SUPRK>fE  COURT. 

WILLIAM  MANSFIELD 

V. 

WILLIAM  J.  BURXS  INTERNATIONAL 
DETECTIVE  AGENCY,  Appt. 

(102  Kan.  «87,  171  Pac.  625.) 

Master  and  servant  —  tort  of  servant  — 
liability. 

1.  A  master  or  principal  is  reaponsible 
lor  the  tortious  acta  of  his  itervani  or  agent 
where  siich  acta  are  incidental  to  and  done 

Headnotes  by  Johnston,  Ch.  J. 


in  furtherance  of  the  business  of  the  master 
or  principal,  even  if  such  acts  are  done  wil- 
fully or  in  excess  of  the  authority  conferred. 
For  other  caees,  see  hfiMiBT  and  Senmnl^ 
III,  a,  2,  *n  Dig,  l-5«  y.  8. 

Same  -^  detective  —  obtaining  confes- 
sion. 

2.  Where  one  representing  a  detective 
agency  is  authorized  to  obtain  a  confession 
from  a  suspect,  and  in  egcecuting  that  au- 

Xote.  —  Aa  to  liability  of  detective  agency 
for  acts  of  its  employees,  see  annotation 
following  this  case,  post,  675,  and  refer- 
ences therein  to  annotation  on  related  sub- 
jects. 
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thority  commits  an  assault  and  battery 
upon  the  suspect^  the  principal  is  respon- 
sible for  tlie  manner  of  the  agent  in  the 
execution  of  the  authority,  .and  for  the 
wrong  of  the  agent  in  selecting  the  means 
by  which  the  authority  was  executed. 
Far  other  c<uea,  aee  Master  and  Servat^t, 
III.  a,  2,  in  Dig,  l^SB  N.  B. 

Appeal  —  reading  by  counsel  ■*•  error. 

3.  The  reading  of  a  short  article  from  a 
magazine,  in  the  course  of  the  argument  of 
counsel,  which  was  argumentative  and  il- 
lustratiye  in  character,  condemning  such 
methods  as  were  employed  by  the  agent  of 
the  defendant  in  the  present  case  and  con- 
taining statemefiis  if^hi^  woi^  have  been 
unobjectionable  if  they  had  been  original 
with  counsel,  is  held  not  to  be  a  ground  of 
prejudicial  error. 
For  other  cases,  see  Appeal  and  Error,  VII. 

m,  5,  in  Dig.  1-52  N,  8, 

(March  9,  1918.) 

APPRAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Wyandotte 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  assault  and 
battery.     Affirmed. 

The  facts  are  stated  in  the  opini<m. 

Hessrs.  Wentworth  £).  Griffin,  Came- 
ron li.  Qrr,  J.  H.  Brady,  £.  H.  Hen- 
nlng,  and  «F.  B.  liarlmer,  for  appellant: 

Assault  and  battery  was  not  committed 
within  the  course  of  employm^it  of  Wilker- 
son  by  defendant. 

Crelly  v.  Missouri  ft  K.  Teleph.  Co.  84 
Kan.  19,  33  L.R.A.(N.S.)  328,  113  Pac. 
386,  3  N.  C.  C.  A.  854;  Mirick  v.  Suchy, 
74  Kan.  716,  87  Pac  1141,  11  Ann.  Caa. 
366;  Martin  v.  Atchison,  T.  &  S.  F.  R.  Co. 
93  Kan.  681,  145  Pac  849;  Swofford  Bros. 
Dry  Goods  Co.  v,  Berkowitz,  7  Kan.  App, 
27,  51  Pac.  796;  Hudson  v.  Missouri,  K. 
ft  T.  R.  Co.  16  Kan.  470;  Atchison,  T.  ft 
S.  P.  R.  Co.  v.  Brown,  57  Kan.  790,  48 
Pac.  31;  Laird  v.  Farwell,  60  Kan.  513, 
57  Pac  98;  Kemp  V.  Chicago,  R.  I.  ft  P, 
R.  Co.  91  Kan.  477,  138  Pac  621;  Roebuck 
v.  Atchison,  T.  ft  S.  F.  R.  Co.  99  Kan.  544, 
L.R.A.1917E,  741,  162  Pac   1153. 

It  was  error  to  permit  the  article  from 
the  magazine  to  be  read  to  the  jury. 

Williams  v.  Brooklyn  Elev.  R.  Co.  126 
N,  Y.  96,  25  N.  E.  1048;  Chicago  ft  A.  R. 
Co.  v.  Bragonier,  13  111.  App.  467 ;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Dwelle,  44  Kan.  394, 
24  Pac  500;  State  v.  O'Neil,  51  Kan.  651, 
24  L.R.A.  555,  33  Pac  300;  2  SUndard 
Enc  Proc  818 ;  Baldwin  v.  Bricker,  86  Ind. 
221;  2  Enc  PI.  ft  Pr.  741;  State  v.  Wait, 
44  Kan.  310,  24  Pac  354,  8  Am.  Crim. 
Rep.  482;  Southern  Kansas  R.  Co.  v.  Pavey, 
67  Kan.  621,  46  Pac.  969. 

Messrs.  Lt,  C.  Tme  and  Jacob  S.  Det- 
wiler,  for  appellee: 

Wilkerson's  employer  was  responsible  for 
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the  torts  he  eonunitied  and  helped  otlier» 
commit.  o^ 

Wheeler  ft  W.  Mfg.  Co.  v.  Boyee,  36  Kan, 
350,  59  Am.  Rep.  571,  13  Pac.  609;  Atchi- 
son, T.  ft  S.  F.  R.  Co.  V.  Randall,  40  Kan. 
421,  19  Pac  783;  Whitman  V.Atchison,  T.  ft 
S.  F.  R.  Co.  85  Kan,  150,  34  L.R.A.(K.S.> 
1029,  116  Pac  234,  Ann.  Cas.  1912D,  772; 
Roberts  v.  Kinley,  89  Kan.  885,  45  L.R^. 
(N.S.>  938,  132  Pac  1180;  Kemp  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  91  Kan.  477, 
138  Pac  621;  Sipult  v.  Wilson  Land  ft. 
Grain  Co.  94  Kan.  224,  146  Pac  329; 
LeJmen  v.  £.  J.  Hines  &  Co.  88  Kan.  58, 
42  L.R.A.(K.S.)  830,  127  Pac  612;  Lamb 
vs.  littman,  126  N.  C.  3^1,  dft  L.R.A.  852, 
38  S.  E.  911;  Century  Bldg.  Co.  v.  Lew- 
kowitz,  1  Ga«  App.  636,  57  S.  E.  1036; 
Mechem,  Agency,  2d  ed.  §§  253,  254,  p.  135, 
§  259,  p.  138;  26  Cyc  1528;  31  Cyc  1582, 
1683;  Heckscher  v.  Blanton,  111  Va.  648, 
37  L.R.A.(N.S.)  926,  69  S.  E.  1046;  Waaler 
v.  Great  Northern  R.  Co.  70  L.R.A.  731, 
and  note,  18  S.  D.  420,  100  N.  W.  1097; 
Barmore  v.  Vieksburg,  S.  ft  P.  R.  Co.  85 
Miss.  426,  70  L.R.A«  627,  38  So.  210; 
Griffith  v.  Friendly,  47  App.  Div.  635,  62 
N.  Y.  Supp.  1138;  Grant  v.  Singer  Mig. 
Co.  190  Mass.  489,  6  L.R.A.(N.S.)  567, 
77  N.  E.  480,  20  Am.  Xeg.  Rep.  351;  Peddie 
V.  Gaily,  109  App.  Div.  178,  95  N.  Y.  Supp. 
652;  L(Bvi  V.  Brooks,  121  Mass.  501. 

It  was  not  prejudicial  error  to  permit 
part  of  an  article  from  a  magazine  to  be 
read  to  the  jury  by  plaintiff's  attorney  in 
his  closing  argument. 

38  Cyc  1471,  1481;  Legg  v.  Drake,  1 
Ohio  St.  287;  Ferguson  v.  Moore,  98  Tenn* 
342,  39  S-  W.  341;  Steffenson  v.  Chicago, 
48  Minn.  285,  51  N.  W.  610;  Southern  R. 
Co*  V.  Isom,  92  Miss.  82,  45  So.  424 ;  Ma- 
honey  V.  Dixon,  34  Mont.  454,  87  Pac.  452; 
Knapp  V.  Campbell,  14  Tex.  Civ.  App.  199, 
36  S.  W.  765;  Boltz  v.  Sullivan,  101  Wis. 
608,  77  N.  W.  870,  5  Am.  Keg.  Rep.  508; 
Minter  v.  Bradstreet  Co.  174  Mo.  444,  73 
S.  W.  683;  Missouri  P.  R.  Co.  v.  Lamothe, 
76  Tex.  219,  13  S.  W.  195. 

Mr.  E.  E.  Martin  also  for  appellee. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  .William  Mans- 
field against  the  William  J.  Bums  Inter- 
national Detective  Agency  to  recover  dam- 
ages for  assault  and  battery.  The  defend- 
ant appeals  from  the  judgment  in  the  sum 
of  $2,250  in  plaintifTs  favor  rendered  upon 
the  verdict  of  a  jury. 

A  family  by  the  name  of  Moore  living 
near  Red  Oak,  Iowa,  was  murdered  in  1912 
by  some  person  who  used  an  ax  in  perpe- 
trating the  deed.  The  defendant  was  em- 
ployed to  discover  the  murd^ror,  and  James 
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M.  Wilkerson,  a  <letecti're  employiBd  by  de^ 
fendant  to  act  far  it  in  Kansas,  was  as* 
signed  to  the  case.  Wilkerson  looked  np 
plaintifTs  record  and  came  to  the  condu*- 
sion  that  he  was  the  one  who  had  commit- 
ted the  murder,  and  was  the  same  person 
as  "Insane  Blackie/'  a  person  who  had  th^ 
reputation  of  having  committed  orimes  of 
that  character.  Wilkerson  went  to  the 
packing  house  in  Kansas  City  where  plain- 
tiff was  employed,  called  him  from  biB  work, 
and  told  him  he  was  under  arrest.  He 
called  him  "Insane  Blackie,"  and  thrust 
up  his  chin  in  order  to  see  a  scar  upop  his 
neck  by  which  he  sought  to  Identify  him. 
Police  officers  of  Kansas  City  having  been 
summoned,  Wilkerson  and  the  latter,  with* 
out  any  warrant  having  been  issued  lot 
plaintiff's  arrest,  conducted  biih  to  a  wait- 
ing automobile,  in  which  they  took  him  to 
police  station  No.  1,  where  he  was  confined 
for  a  short  time.  Thence  he  was  taken  in 
an  automobile  across  the  river  to  fvtation 
No.  4  in  Argentine,  wher^  he  was  confined 
and  sweated  all  night  without  rest,  and 
the  next  morning  he  was  returned  to  station 
No.  1,  from  which  he  was  later  removed  to 
the  county  jail.  Plaintiff  teetifted  that, 
while  crossing  the  bridge  on  the  way  to 
station  No.  4,  Wilkerson  punched  him  in 
the  ribs,  and  threatened  to  throw  him  in 
the  river  if  he  did  not  confess  to  the  crime; 
and  that  he  was  plied  with  questions  all 
night  at  station  No.  4,  where  Wilkerson 
threatened  and  cursed  him  and  applied 
vile  epithets  to  him,  struck  him  in  the 
face,  and  loosened  some  of  his  teeth,  bran* 
dished  an  ax  abofit  hia  head  and  against 
his  cheek,  telling  him  he  would  be  killed 
the  same  way  the  Moore  family  had  been 
killed,  pushed  him  down  ov«r  h  chair  and 
injured  his  body,  and  deprived  him  of  food 
and  water,  all  in  an  attempt  to  obtain  a 
confession  from  him.  He  also  testified  that 
after  he  was  returned  to  station  No.  1 
Wilkerson  again  struck  him  squarely  in  the 
mouth.'  Physicians  who  had  examined  plain- 
tiff at  the  jail  testified  to  finding  certain  vo- 
juries  upon  his  body.  These  acts  ot  violence 
were  contradicted  l^  Wilkerson  in  hiatesti- 
mony,  but  the  confiict  in  the  testimony 
was  settled  in  favor  of  the  plaintiff  by  the 
general  verdict,  no  special  findings  having 
bei?n  requested. 

The  principal  contention  of  the  defend- 
ant is  that  the  acts  of  violence  toward  the 
plaintiff,  the  brutal  assaults  committed  on 
him,  and  the  torture  to  which  he  was  sub- 
jected by  its  agent,  Wilkerson,  were  outside 
the  scope  of  his  employment,  and  for  them 
the  defendant  is  not  liable.  The  general 
rule  is  that  a  master  or  principal  is  liable 
for  the  tortious  acts  of  his  servant  or  agent 
where  such  acts  are  incidental  to  and  done 


in  furtberahea  ol  the  bvsineas  of  the  Aastctr 
or  principal,  and  this  is  true,  although  the 
■ervant  or  agent  acted  in  excess  oi  the 
authority  conferred  up<m  him,  or  willully 
or  malieiously  committed  the  vrrongs.  In 
Hynes  v.  Jungren,  8  Kan*  391,  where  it 
was  alleged  that  an  agent  wilfully  assault* 
ed  and  beat  the  plaintiff  and  wrongfully  de- 
tained him  in  jail,.  ai»d  where  the  principal 
defended  upon  the  ground  that  the  agent 
acted  as  a  constable  under  an  order  of  civil 
arrest>  it  was  held  that,  the  agent  having  act- 
^  wrongfully  in  doing  that  which  he  was 
directed  to  do,  the  principal  was  respon- 
irlble  for  his  acts  whether  the  agent  acted 
innocently  or  maliciously.  In  Wheeler  A 
W.  Mfg.  Co.  V.  Boyce,  3d  Kan.  350,  09  Am. 
Rep.  571,  13  Pac.  609,  the  prinoipal  was 
held  liable  for  the  acts  of  its  agent  in  ar- 
resting and  detaining  the  plaintiff,  it  ap- 
pearing that  the  acta  were  incidental  to  and 
done  in  furtberanoe  of  the  prinotpars  busi- 
ness, and  thia  notwithstanding  that  th^ 
principal  did  not  directly  authorize  nor 
subsequently  ratify  the  tortious  acts.  In 
a  case  where  a  bralceman  wrongfully  pushed 
a  man  off  of  a  train,  the  railway  com- 
pany insisted  that  the  act  was  outside  of 
any  duty  the  brakeman  owed  to  the  oom> 
pany,  and  that  it  was  not  liable  for  his  act, 
although  he  might  have  done  it  in  the  in- 
terest of  the  company.  It  was  held  that 
his  act  was  within  the  scope  of  hffe  im«- 
plied  authority,  and  hence  the  company 
might  be  held  responsible  for  his  acts. 
O'Banion  v.  Missouri  P.  B.  Co.  05  Kan. 
352,  69  Pac.  353.  In  another  case  it  was 
held  that  a  master  mi^t  be  held  liable  for 
Hie  acts  of  his  servant  in  setting  out  a  fire 
in  the  performance  of  the  businesa,  of  the 
business,  or  resulted  from  soma  net  done 
in  the  performance  of  the  business  ol  the 
principal.     Miriok  v.  Suchy,  74  Kan.  715, 

87  Pac.  1141,  11  Ann.  Cas.  366.  In  Crelly 
V.  Missouri  &  K.  Tsleph.  Co.  84  Kan.  19, 
33  L.RA.(N.S.)  328,  113  Bio.  380,  8  N. 
C.  C^  A.  854,  it  was  held  that  the  master 
wms  not  reeponsifble  lor  an  assault'  commit- 
ted while  the  'servant  was  in  its  service^  but 
which  tras  ikot  done  in  the  course  ol  the 
employment.  It  was  added,  however,  that 
if  the  tortious  acts  were  done  in  l^e  eicecu- 
tiott  of  the  master's  bnainess,  and  as  a 
means  of  performing  the  work  assigned  to 
the  servant,  the  master  would  be  liaMe, 
although  the  acts  were  wilfully  and  wan- 
tonly done.    In  Lehnen  v^  E.  J.  Hines  <&  Co. 

88  Kan.  58,  42  L.Il.A.:(N.S.)  830,  127  Pac. 
612,  a  proprietor  of  a  hotel  was  held  respon- 
sible for  the  acts  of  his  clerk,  who  assaulted 
and  beat  a  guest  and  caused  her  to  be  ar- 
rested and  taken  from  the  hotel  because  she 
declined  to  leave  the  hotel  on  the  demand 
of  the  clerk,  as  against  a  contention  that 
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the  clerk  was  actiag  lor  himself^  and  not 
not  for  the  proprietor,  nor  within  the  scope 
of  hie  employment  when  the  assault  was 
committed.  It  was  held  that,  as  the  clerk 
had  charge  of  tiie  hotel  for  the  time  being, 
and  as  the  wrongful  acts  were  committed 
by  him  while  he  was  in  the  control  of  the 
hotel  and  as  a  means  of  exercising  such 
control,  he  was  acting  for  the  proprietor, 
and  the  latter  was  responsible.  Other  cases 
of  like  import  are  Whitman  v.  Atchison, 
T.  &  S.  F.  R.  Co.  85  Kan.  150,  34  L.R.A, 
(N.S.)  1029,  116  Pac.  234,  Ann.  Cas.  1912D, 
722;  Roberts  v.  Kinley,  89  Kan.  885,  45 
L.R.A.(N.S.)  938,  132  Pac.  1180;  Martin 
V.  Atchison,  T.  &  S.  F.  R.  Co.  93  Kan.  681, 
145  Pac.  849;  Sipult  v.  Wilson  Litnd  A 
Grain  Co.  94  Kan.  224,  146  Pac.  329. 

In  some  cases  the  line  between  acts  which 
are  within  and  those  which  are  without 
the  scope  of  employment  is  not  easily  traced, 
but  in  this  case  no  difficulty  can  arise. 
It  is  conceded  that  Wilkerson  was  acting* 
within  his  authority  in  the  examination 
of  the  plaintiff  and  in  the  effort  to  obtain 
a  confession  from  him.  While  Wilkerson 
denies  the  acts  of  cruelty  and  torture  with 
which  he  is  charged,  he  admitted  that 
whatever  he  had  done  in  making  the  in- 
vestigation and  in  the  effort  to  obtain  a 
confession  was  done  at  the  instance  of  the 
defendant.  The  verdict  involves  a  finding 
that  Wilkerson  assaulted  and  beat  the  plain- 
tiff, and  did  it  with  such  force  and  violence 
as  to  loosen  his  teeth  and  to  cause  bruises 
and  lameness,  and  that  he  went  to  the  ex- 
tent of  swinging  an  ax  over  and  against 
him  in  order  to  make^  him  confess  the  com- 
mission of  the  crime  of  murder  of  which  he 
was  innocent.  Defendant  says  that  the 
detection  of  crime,  in  which  it  is  engaged, 
is  a  lawful  and  honorable  business,  one  that 
may  be  carried  on  by  legal  means,  and  that 
it  should  not  be  held  liable  for  brutal  as- 
saults and  the  beating  up  of  suspects  with 
axes  that  may  have  been  committed  by  its 
agents  while  engaged  in  its  business.  No 
doubt  there  may  be  a  searching  investiga- 
tion without  inhumanity,  nor  is  there  imy 
doubt  that  the  business  may  be  earried  on 
by  legal  and  efficient  methods,  without  put- 
ting suspects  on  the  rack  or  extorting  confes- 
sions by  the  drastic  and  cruel  means  that 
were  employed  in  this  instance;  yet,  withal, 
the  acts  of  its  agent  appear  to.  have  l>een 
done  in  the  course  of  his  employment. 
Authority  was  conferred  on  Wilkerson  to 
secure  a  confession,  and  in  the  execution  of 
this  authority  the  wrongs  complained  of 
were  committed.  The  agent  selected  the 
means  by  which  the  orders  of  his  principal 
were  to  be  carried  out  and  the  confession 
was  to  be  obtained,  and  the  methods  em- 
ployed by  him  in  this  case  were  therefore 
employed  in  the  course  of  the  business  of 


the  principal  and  in  doing  what  the  agent 
was  employed  to  do.  As  we  have  seen,  a 
principal  is  ordinarily  responsible  for  the 
acts  of  his  agent  done  in  furtherance  of  his 
business,  for  the  manner  employed  by  the 
agent  in  the  execution  of  his  ordera,  and 
for  the  wrong  of  the  agent  in  selecting  the 
means  by  which  the  authority  is  to  be  ex- 
ecuted. 

There  is  nothing  substantial  in  the  com- 
plaint  that  the  court  failed  to  give  the  jury 
a  correct  statement  of  the  issues  involved  in 
the  case.  It  is  stated  that  the  court  gave 
an  epitome  of  the  allegations  of  the  peti- 
ti<m,  and  that  some  of  them  set  out  the  ar- 
rest and  detention  of  the  plaintiff,  and 
carried  the  implication  that  a  recovery 
might  be  had  on  that  ground.  There  was 
no  chance  for  a  mistake  in  this  respect, 
as  it  was  expressly  stated  that  the  plain- 
tiff claimed  no  damages  except  for  assault 
and  battery.  The  allegations  referred  to 
were  preliminary  to  those  setting  forth  the 
assaults  that  were  committed,  and  were  no 
more  than  a  statement  of  the  circumstances 
under  which  these  assaults  were  made. 
In  view  of  the  positive  disclaimer  of 
damages  for  false  imprisonment  and  the 
fact  that  every  one  connected  with  the 
trial  understood  that  the  only  damage:!^ 
sought  in  the  case  were  for  assault  and  bat- 
tery>  no  prejudice  could  have  resulted  from 
the  reference  to  the  arrest.  Besides,  in  the 
instructions  the  court  directly  informed  the 
jury  that  the  only  damages  plaintiff  could 
recover  were  those  sustained  by  reason  of 
assault  and  battery  committed  upon  the 
plaintiff,  if  any  was  committed.  We  think 
the  instructions  taken  together  fairly  pre- 
sented the  case  to  the  jury,  and  that  there 
is  no  merit  in  any  lA  tke  objectiona  pre- 
sented. 

It  is  finally  contended  that  error  waa 
committed  by  the  court  in  permitting  coun- 
sel for  plaintiff  to  read  to  the  jury  a  short 
magazine  article  in  condemnation  of  such 
practices  as  Wilkerson  employed  'in  the 
present  case,  and  which  are  called  the  ad- 
ministration of  the  "third  degree."  'fhe 
article  was  read  as  a  part  of  counsers 
argument,  and  the  matter  contained  in  it 
was  argumentative  and  illustrative  in  char- 
acter, and  would  have  been  unobjection- 
able if  it  had  been  original  with  counsel. 
Indeed,  stronger  language  might  have  been 
used  in  characterizing  and  condemning 
the  means  employed  by  the  agent  of  the  de- 
fendant than  was  used  in  the  article  read, 
without  trenching  upon  the  bounds  of  per- 
missible argument,  or  of  committing  preju- 
dicial error. 

The  judgment  is  afSrmed. 

All  the  Justices  concur. 
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AnnotatkinH— Liability  of  detective  agency  for  acts  of  its  employees. 


The  principles  underlying  the  ques- 
tions presented  by  Mansfield  v.  Wil- 
liam J.  Burns  Iktbrnavional  Dstectivs 
Agkkcy,  ante,  571,  are  discussed  in  other 
notes  on  various  phases  of  the  question 
of  the  liability  of  a  master  for  acts  of 
an  employee.  Attention  is  called  espe- 
cially to  the  following  annotations,  pe- 
nisal  of  which  will  be  of  value  in  con- 
nection with  the  present  note : — 

—Liability  of  master  for  arrest  or  false 
imprisonment  by  servant  employed  as 
detective,  policeman,  or  watchman,  notes 
to  Milton  V.  Missouri  P.  R.  Co.  4  L.B.A. 
(N.S.)  282;  Conchin  v.  El  Paso  &  S.  W. 
R.  Co.  28  L.B.A.(N*S.)  88;  and  Pearson 
T.  Great  Southern  Lumber  Co.  L.R.A. 
1916F,  1249.  It  will  be  observed  that 
the  employers  against  whom  the  actions 
were  brought  in  the  eases  cited  in  these 
notes  were  not  detective  agencies,  but 
the  principles  on  which  the  decisions  rest 
seem  applicable  to  the  class-  of  cases 
which  the  present  note  is  intended  to 
cover ; 

— Liability  of  master  for  abusive  Ian-* 
guage  by  servant  towards  third  persons, 
note  to  Republic  Iron  &  Steel  Co.  v.  Self, 
LR.AJL915F,  516; 

— Liability  of  master  for  slander  by 
servant,  notes  to  Singer  Mfg.  Co.  v.  Tay- 
lor, 9  L.R.A.(N.S.)  929;  Hypes  v.  South- 
em  R.  Co.  21  L.R.A.(N.S.)  873;  and 
Roemer  v.  Jacob  Schmidt  Brewing  Co. 
LR.A.1916E,  774; 

— Liability  of  employer  other  than 
proprietor  of  publication  for  libel  by  em- 
ployee, note  to  Case  v,  Steele  Coal  Co. 
L.R.A.1915D,  867; 

— Liability  of  master  for  tort  com- 
mitted by  servant  in  course  of  his  em- 
ployment, and  with  a  view  to  the  fur- 
therance of  his  noAster's  business,  but 
contrary  to  the  master's  express  instruc- 


tions, note  to  Barrett  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  18  L.R.A.(N.S.) 
416. 

As  to  liability  of  private  person  or 
corporation  for  acts  of  special  police 
officers  appointed  by  public  authorities, 
see  note  to  Moss  v.  Campbells  Creek  R. 
Co.  L.R.A.1915C,  1183,  and  earlier  notes 
therein  referred  to. 

There  is  little  authority  directly  on  the 
question  indicated  in  the  title  to  the 
present  note. 

It  was  held  in  Schultz  v.  Frankfort, 
Marine,  Acci.  &  Plate  Glass  Ins.  Co. 
(1913)  151  Wis.  537,  43  L.R.A.(N.S.) 
520,  139  N.  W.  386,  that  employers  of  a 
detective  agency  and  its  manager  cannot 
escape  liability  for  conspiracy  wrong- 
fully to  shadow  a  person,  on  the  theory 
that  they  are  not  responsible  for  the  acts 
of  the  detectives  who  actually  did  the 
work  in  excess  of  their  authority. 

And  Lillegren  v.  Bums  Internation- 
al Detective  Agency  (1916)  135  Minn. 
60,  L.R.A.1917B,  679, 160  N.  W.  203,  was 
an  action  against  a  detective  agency  for 
alienating  the  affections  of  the  plaintiff's 
wife,  in  that  the  agency,  which  had  been 
employed  by  the  plaintiff  to  obtain  cer- 
tain information  as  to  the  conduct  of  the 
wife,  through  negligence  "shadowed"  an- 
other woman  and  reported  her  conduct 
to  the  plaintiff  as  that  of  his  wife,  with 
the  result  that  the  plaintiff  charged  her 
with  misconduct  of  which  she  was  inno- 
cent and  she  abandoned  him.  It  was 
held  that  the  action  could  not  be  main- 
tained, since  to  recover  damages  for 
alienation  of  affections  of  a  husband  or 
wife  by  a  third  party  it  must  be  shown 
that  the  latter  took  an  active  and  inten- 
tional part  in  causing  the  estrangement. 

R.  E.  H. 
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JESSE   CHILCOTE,   Guardian,   etc.,    Plff. 

In  Err., 
v. 

PETER   HOFFMAN,   Exra.,   etc.,   ci  John 
Hoffman,  Deceased. 

(—  Ohio  St.  —,  119  N.  E.  364.) 

Will  —  contest  —  person  Interested. 

1.  A  person  interested,  within  the  mean- 
ing of  §  12,079.  General  Code,  is  one  who 
at  the  time  of  the  commencement  of  an  ac- 

Headnotea  by  the  Couar. 


tion  to  contest  a  will  has  a  direct  pecu- 
niary inteiest  in  the  estate  of  the  putative 
testator  that  would  be  impaired  or  defeated 
if  the  instrument  admitted  to  probate  is  a 
valid  will. 

For  other  cases ^  see  Wills,  I.  e,  i,  i^i  Dig, 
1-52  N.  S, 

Descent  —  right  to  contest  wfH. 

2.  Where  a  person  who  in  the  absence  of 
a  valid  will  would  have  a  property  interest 
in  the  estate  of  the  deceased  dies  intestate 


Note.  —  The  question  as  to  who  may  con- 
test a  will  is  discussed  in  the  annotation 
following  Braeuel  v.  Reuther,  L.R.A.1018A, 
447. 
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before  the  time  limited  for  the  bringing  of 
an  action  to  contest  the  vaKdity  of  an  in- 
strument admitted  to  probate  as  the  last 
will  and  testament  of  the  deceased,  and 
without  having  brought,  or  by  his  conduct 
estopped  himself  from  bringing,  such  action, 
the  ri^bt  to  bring  the  same  passes  with  his 
pecuniary  or  property  interest  In  such  es- 
tate, as  incident  thereto,  to  his  personal 
representative  or  heirs  at  law,  under  the 
Statutes  of  Descent  and  Distribution. 
For  other  caaeB,  aee  Wills,  I,  e,  in  Dig. 
1'02  y,  8, 

(January  15,  1918.) 

I?RROR  to  the  Court  of  Appeals  for 
!i  Van  Wert  County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
mon Fleas  dismissing  a  petition  filed  to 
contest  the  alleged  will  of  John  Hoffman, 
deceased.    Heversed. 

Statement  by  Donahue.  J.: 

John  Hoffman,  a  resident  of  Van  Wert 
county,  Ohio,  died  on  the  29th  day  of  March, 
1911.  On  the  11th  day  of  April,  1911,  an 
instrument  purporting  to  be  his  last  will 
and  testament,  bearing  date  of  August  4, 
1910,  was  admitted  to  probate  by  the  pro- 
bate court  of  Van  Wert  county,  Ohio.  John 
Hoffman  left  surviving  him  a  widow  and 
seven  children.  On  the  2d  day  of  Decem- 
ber, 1912,  Anna  Chilcote,  one  of  the  children 
of  John  HofTman,  died  intestate,  leaving 
surviving  her  Jesse  Chilcote,  her  husband, 
and  two  minor  children,  John  Chilcote,  age 
six  years,  and  Goldie  Chilcote,  age  two  years. 
On  the  Ist  day  of  March,  1913,  the  probate 
court  of  Allen  county,  Ohio,  appointed 
Jesse  Chilcote  guardian  of  John  and 
Goldie  Chilcote,  minors. 

On  the  7th  day  of  March,  1913,  Jesse 
Chilcote,  as  guardian  of  John  and  Goldie 
Chilcote,  the  minor  children  of  Anna  Chil- 
cote, daughter  of  John  Hoffman,  deceased, 
filed  a  petition  in  the  common  pleas  court 
of  Van  Wert  county,  averring  that  the 
paper  writing  admitted  to  probate  is  not 
the  last  will  and  testament  of  John  Hoff- 
man, deceased,  and  praying  that  the  same 
be  set  aside  and  held  for  naught.  An  issue 
WiM  made  up  as  provided  by  the  statute, 
and  submitted  to  the  jury  upon  the  evi- 
dence. A  verdict  was  returned  finding 
that  the  instrument  admitted  to  probate 
was  not  the  last  will  and  testament  of 
John  Hoffman,  deceased.  Ui>on  motion  the 
common  pleas  court  granted  a  new  trial, 
for  the  reason  that  all  persons  interested 
were  not  made  parties  to  the  suit. 

On  May  23,  1916,  an  amended  petition 
was  filed,  to  which  amended  petition  the 
defendants  filed  a  demurrer.  On  the  16th 
day  of  Deceml)er,  1916,  the  court  sustained 
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this  demurrer,  for  the  reason  that  "the 
plaintiffs  have  no  legat  right  to  bring  or 
maintain  an  action  to  contest  the  will  of 
John  Hoffman."  The  plaintiff  not  desiring 
to  plead  further,  his  petition  wae  diamiaeed 
with  cost.  Error  was  prosecuted  in  the 
court  of  appeals^  whkh  court  affirmed  the 
judgment  of  the  common  pleaa  court;  and 
this  proceeding  is  brought  in  this  court  to 
reverse  the  judgment  of  the  oonrt  of  ap- 
peals affirming  the  judgment  of  the  com- 
mon pleas  oourt. 

Mr.  Dan  R.  Tripplehovn,  for  plaintiff 

in  error: 

Contestants  are  not  only  interested,  but 
vitally  BO,  and  in  such  manner  and  to 
such  an  extent  that  they  are  both  liter- 
ally and  in  spirit  comprehended  by  the 
statute  as  being  proper  parties  to  contest 
a  will. 

Bloor  T.  Piatt,  78  Ohio  St.  46,  84  N. 
E.  604,  14  Ann.  Gas.  332;  Heimrich  ▼. 
Dechant,  11  Ohio  N.  P.  612;  Sears  ▼.  Stine- 
helfer,  89  Ohio  St.  163,  105  N.  E.  1047- 

Messrs.  S.  £.  Walters  and  Dalley  St 
Hoke,  for  defendants  in  error: 

The  children  of  Anna  Chilcote,  who  w^as 
living  at  the  date  of  the  probate  of  the 
will  of  her  father,  John  Hoffman,  but  died 
within  two  years  after  said  probate,  have 
no  right  to  commence  an  action  to  contest 
the  will  of  said  John  Hoffman. 

Taylor  v.  Taylor,  5  Ohio  N.  P.  328;  40 
Cyc.  1241-1244:  Seldon  v.  Illinois  Trust 
&  Sav.  Bank,  239  III.  67,  130  Am  St  Rep. 
180,  S7  N.  E.  860;  Re  Wynn,  193  Mich. 
223,  159  N.  W.  492;  1  Cyc.  49:  Cardin^ton 
V.  Fredericks,  46  Ohio  St.  448,  21  N.  E. 
766;  Grant  t.  Ludlow^  8  Ohio  St  38; 
Cassem  v.  Prindle,  268  111.  11,  101  N.  E. 
241;  Haynes  y.  Haynes,  33  Ohio  St  598, 
31  Am.  Rep.  679;  Bloor  v.  Piatt,  78  Ohio 
St.  46,  84  N.  £.  604,  14  Ann.  Cas.  332. 

Dcmahue,  J.,  deliTered  the  opinion  of  the 
court : 

In  support  of  the  judgment  under  re- 
view, it  IS  contended,  first,  that  under  the 
provisions  ol  §  11,235,  Generia  Code,  the 
right  to  contest  a  will  does  not  survive 
the  death  of  the  person  entitled  to  bring 
such  action;  second,  that  a  person  au- 
thorized to  contest  the  validity  of  a  will 
by  civil  action  in  the  common  pleas  court 
under  the  provisions  of  §  12,079,  General 
Code,  must  be  a  person  interested  in  the 
will  at  the  time  it  is  admitted  to  probate. 

Section  11,235,  General  Code,  provides 
that  "in  addition  to  the  causes  which  sur- 
vive at  common  law,  [the]  causes  of  ac- 
tion for  mesne  profits^  or  injuries  to  the 
person  or  property,  or  for  deceit  or  fraud, 
also  shall  survive;  and  the  action  may  be 
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brought  notwithstanding  the  death  of  the 
person  entitled  or  liable  thereto." 

Id  construing  this  statute  the  court  of 
appeals  said,  in  its  opinion  in  this  case: 
**A  will  contest  is  a  proceeding  unknown 
to  the  common  law,  and  the  right  could  not 
therefore  be  a  cause  of  action  which  would 
survive  at  common  law." 

It  is  wholly  unimportant  whether  a  will 
iiontest  is  or  is  not  a  proceeding  unknown 
to  the  common  law,  for  the  principles  of 
the  common  law  readily  adapt  themselves 
to  the  changing  nature  ef  human  affairs. 
Flandermeyer  v.  CJooper,  86  Ohio  St.  327, 
40  L.R.A.(X.S.)  360,  »8  N.  E.  102,  Ann. 
Cas.  1913A,  983. 

The  language  of  §  11,235^  General  Code, 
is  sufficiently  clear  and  comprehensive  to 
include  all  causes  of  action  that  survived 
under  the  rules  and  the  principles  of  the 
common  law,  regardless  of  the  fact  that 
the  common-law  court  was  not  the  form 
in  which  to  bring  such  action. .  Under  the 
rule  of  the  common  law,  the  only  causes  of 
action  that  do  not  survive  the  death  of 
either  party  are  causes  of  action  ex  delicto. 
The  right  to  contest  a  will  is  not  a  cause 
of  action  ex  delicto,  but  comes  clearly 
within  the  class  that  survives  the  death  of 
either  party,  under  the  rule  and  the  reason 
of  the  common  law. 

If  there  were  any  doubt  whatever  as  to 
the  proper  construction  of  §  11,235,  Gen- 
eral Code,  that  doubt  is  wholly  removed 
by  §  11,397,  General  Code,  which  provides 
that  "unless  otherwise  provided, .no  action 
or  proceeding  pending  in  any  court  shall 
abate  by  the  death  of  either  or  both  of  the 
parties  thereto,  except  actions  for  libel, 
slander,  malicious  prosecution,  [or]  for  a 
nuisance,  or  against  a  justice  of  the  peace 
for  misconduct  in  office,  which  shall  abate 
by  the  death  of  either  party." 

At  common  law  all  pendiAg  actions  abated 
by  the  death  of  either  party,  regardless  of 
the  fact  that  the  cause  of  action  might  sur- 
vive. Where  the  cause  of  action  did  sur- 
vive, it  wa«  necessary  to  bring  a  new  ac- 
tion. 

The  purpose  of  this  section  of  our  Code 
is  to  prevent  the  useless  annoyance,  delay, 
cost,  and  expense  of  bringing  a  new  action 
where  the  cause  of  action  survives.  Cer- 
tainly it  was  not  the  legislative  intent  that 
a  pending  action  should  not  abate  by  the 
death  of  a  party,  where  the  cause  of  action 
does  not  survive  his  death.  Such  a  con- 
fttruetion  would  render  the  statute  ridicu- 
lous. A  pending  action  cannot  survive  the 
cause  of  action  upon  which  the  action  itself 
is  predicated. 

Under  the  clear  and  unambiguous  provi- 
sions of  this  section,  if  Anna  Chilcote  in  her 
lifetime  had  commenced  an  action  to  con- 


test this  will,  or  such  action  had  been  com- 
menced by  some  other  interested  person  and 
was  pending  at  the  time  of  her  death,  it 
would  not  have  abated  by  reason  of  her 
death,  but  could  have  been  revived,  as  pro- 
vided in  §  11,402,  General  Code,  in  the  name 
of  her  personal  representative  or  successor 
in  interest.  If  the  cause  of  action  did  not  sur- 
vive Anna  Chilcote,  a  revivor  of  the  pend- 
ing action  would  be  a  vain  and  useless  per- 
formance, and  the  statute  providing  that 
such  an  action  shall  not  abate  by  the  death 
of  either  party  a  colossal  legislative  blun- 
der. 

It  is  the  duty  of  a  court,  however,  when 
possible  to  do  so,  to  construe  a  legislative 
enactment  so  as  to  give  intelligent  purpose 
to  its  provisions.  There  is  no  construction 
that  will  give  such  intelligent  purpose  to 
this  statute  other  than  the  construcion  that 
the  cause  of  action  does  survive  in  all  cases 
where  a  pending  action  does  not  abate  by  the 
death  of  either  party.  That  this  was  the 
intention  and  purpose  of  the  legislature  is 
clearly  evidenced  by  subsequent  sections  in 
the  same  chapter  relating  to  revivor  of  ac- 
tions, in  which  sections,  particularly  §§ 
11,399  and  11,400,  General  Code,  the  right 
to  revive  is  predicated  upon  the  survival  of 
the  cause  of  action. 

In  the  state  of  Washington  the  statute 
(Code,  §  193)  specifically  provides  that  no 
action  shall  abate  by  death  of  the  party  if 
the  cause  of  action  survive.  In  the  case  of 
Ingersoll  v.  Gourley,  72  Wash.  462,  130  Pac 
743,  the  plaintiff  in  an  action  to  contest  a 
will  died  while  the  action  was  pending,  and 
upon  motion  to  revive  the  court  held:  "The 
right  to  contest  a  will  survives  to  the  heirs 
or  personal  representatives  of  the  heir  of  a 
putative  testator,  under  Rem.  &  Bal.  Code, 
§  1307,  conferring  the  right  to  contest  on 
'any  person  interested.*  " 

In  the  case  of  Burnett  v.  Milnes,  148  Ind. 
230,  46  N.  E.  464,  it  was  held :  "A  husband 
and  daughter  of  a  devisee  who  dies  after 
commencing  an  action  to  set  aside  for  fraud 
a  judgment  refusing  to  admit  the  will  to 
probate  have  such  interest,  as  the  heirs  of 
such  plaintiff,  as  make  them  pxoper  par- 
ties plaintiff  after  her  death." 

In  the  case  of  Brady  v.  McCosker,  1  N.  Y. 
214,  it  was  held:  "Where  a  party  claiming 
an  estate  by  inheritance  files  a  bill  for  the 
purpose  of  setting  aside'  a  will,  and  dies 
pending  the  suit,  his  devisee  may  file  an 
original  bill  in  the  nature  of  a  bUl  of  re- 
vivor and  supplement,  and  if  his  right  as 
devisee  be  admitted  or  established  he  will 
be  entitled  to  the  benefit  of  the  proceedings 
in  the  original  suit." 

The  same  conclusion  was  reached  in  the 
case  of  Van  Alen  v.  Hewins,  5  Hun,  44. 

It  is  clear  for  other  reasons,  however,  that 
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this  cause  of  action  does  not  come  within 
that  class  and  character  of  causes  of  action 
which  under  the  rules  of  the  common  law 
do  not  survive  the  death  of  either  party,  re- 
gardless of  wliether  it  existed  in  favor  of  or 
against  the  deceased.  If  this  were  such  a 
cause  of  action,  then,  if  the  sole  legatee  or 
devisee  named  in  a  will  should  die,  the  right 
to  contest  the  will  would  die  with  him. 
Certainly  this  is  not  the  law  of  Ohio.  The 
death  of  the  sole  legatee  or  devisee,  or  of 
all  of  them,  if  there  be  more  than  one,  can- 
not defeat  the  right  of  an  heir  at  law  or 
other  interested  party  to  bring  and  main- 
tain such  an  action.  If,  then,  the  right  to 
contest  a  will  survives  the  death  of  the  par- 
ty liable  thereto,  it  necessarily  follows  that 
it  must  survive  the  death  of  the  party  in 
whose  favor  it  existed,  unless,  under  our 
statutes,  the  right  to  contest  the  validity 
of  a  will  ia  not  a  property  right,  but  mere- 
ly a  personal  privilege  conferred  by  statute 
on  a  particular  person  that  perishes  with 
the  death  of  that  individual. 

Section  12,079,  General  Code,  provides: 
'*A  person  interested  in  a  will  or  codicil  ad- 
mitted to  probate  in  the  probate  court,  or 
court  of  common  pleas  on  appeal,  may  con- 
test its  validity  by  a  civil  action  in  the  com- 
mon pleas  court  of  the  county  in  which  such 
probate  was  had." 

A  "person  interested,"  within  the  contem- 
plation of  this  statute,  undoubtedly  means  a 
person  who  has  such  a  direct  pecuniary  in- 
terest in  the  devolution  of  the  testator's  es- 
tate as  would  be  impaired  or  defeated  by  the 
will,  or  be  benefited  by  settins  it  aside. 
Bloor  v.  Piatt,  78  Ohio  St.  46.  84  N  E. 
604,  14  Ann.  Cas.  332. 

One  who  has  a  mere  sentimental,  but  no 
pecuniary,  interest  cannot  bring  or  maintain 
a  suit  to  contest  the  validity  of  a  will.  It  is 
therefore  clear  that  this  is  a  property  right, 
and  not  a  mere  personal  privilege  This 
question,  however,  is  no  longer  an  open  one 
in  Ohio  In  the  case  of  Bloor  v.  Piatt, 
supra,  this  court  held  that  "a  judgment 
creditor  of  an  heir  who  has  obtained 
a  lien  by  levy  on  property  which  in  the 
absence  of  a  will  would  be  the  proper- 
ty of  the  debtor  heir  by  descent  is  a 
person  interested  in  the  will  or  codicil 
within  the  meaning  of  §  5858.  Revised 
Statutes  [§  12,079.  General  Code],  and 
therefore  has  legal  capacity  to  prosecute  an 
action  to  contest  the  validity  of  an  alleged 
will  disposing  of  such  property  to  a  person 
other  than  such  heir." 

To  the  same  effect  is  the  doctrine  an- 
nounced in  the  case  of  Savage  v  Bowen,  103 
Va.  540.  40  S.  E.  668,  in  which  case  it  was 
held  that  "the  grantee  of  a  sole  heir  at 
law  may  file  a  bill  against  the  devisees  un- 


der an  alleged  will  of  an  ancestor  to  test 
the  validity  of  the  alleged  will." 

In  the  opinion  in  that  case,  it  is  said,  at 
page  543  of  103  Va.:  "George  L,  Savage 
as  heir  of  Ann  C.  Savage  would  have  had 
the  right  to  impeach  the  will,  and  no  rea- 
son is  perceived  why  those  claiming  under 
and  through  him  are  not  entitled  to  his 
rights  in  that  respect." 

Assignees  of  legatees  may  also  contest. 
Thomp.  Wills,  §  618,  and  Borland,  Wills, 
§  74, 

In  the  case  of  Re  Engle,  124  Cal.  292, 
56  Pac.  1022,  it  was  held  that  the  assignee 
of  a  part  of  the  interest  of  a  nonresident 
sole  devisee  was  a  person  interested  in  the 
will  within  the  meaning  of  that  term  as 
used  in  §  1323  of  the  Code  of  Civil  Proce- 
dure of  that  state. 

In  the  case  of  Bowers  v.  McGavock,  114 
Tenn.  438,  85  S.  W.  893,  it  was  held  that 
the  heirs  and  distributees  of  an  heir  can- 
not contest  where  the  heir  had  refused  to 
do  so  and  sought  the  execution  of  the  will. 
This  conclusion  was  reached,  however,  upon 
the  principle  of  estoppel,  the  court  recog- 
nizing the  right  of  the  heirs  and  distribu- 
tees of  the  heir  of  the  putative  testator  to 
maintain  such  an  action  in  a  proper  case. 

It  is  admitted  in  this  case  that  the  chil- 
dren of  Anna  Chilcote  have  a  direct  pecuni- 
ary interest  in  the  estate  of  John  Hotlman. 
deceased,  if  the  instrument  admitted  to  pro- 
bate is  not  a  valid  will,  and  that  they  had 
such  interest  at  the  time  of  the  commence- 
ment of  this  action  It  must  also  be  ad- 
mitted that  if  this  action  had  been  brought 
by  an  heir  at  law  of  John  Hoffman  after 
the  death  of  Anna  Chilcote,  these  children 
would  have  been  interested  persons  within 
the  meaning  of  that  term  as  used  in 
§  12,080,  General  Code,  and  necessary  par- 
ties to  the  suit.  Had  such  a  suit  been 
brought  and  an  issue  made  up  under  the 
order  of  the  court  as  provided  by  statute, 
thev  would  have  been  entitled  to  a  deter- 
mination  of  that  issue  by  a  jury,  although 
nominally  defendants  to  the  suit.  Walker 
V   Walker,  14  Ohio  St   157,  82  Am.  Dec  474. 

It  is  insisted,  however,  that  they  were 
not  interested  persons  at  the  time  the  will 
of  John  Hoffman  was  admitted  to  probate, 
and  for  that  reason  cannot  maintain  this 
action  Section  12,079,  General  Code,  con- 
tain? no  such  words  of  limitation,  and  we 
perceive  no  reason  why  a  court  should  read 
that  language  into  this  statute 

The  supreme  court  of  Illinois,  in  constru- 
ing a  statute  very  similar  to  our  own.  held 
that  an  action  to  contest  a  will  cannot  be 
brought  by  any  person  who  was  not  directly 
and  pecuniarily  interested  in  the  estate  of 
the  deceased  person  at  the  time  of  the  pro- 
bate of  the  will  of  the  decedent.     Storrs  v. 
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St.  Luke's  Hospital,  180  111.  368»  72  Am. , 
St.  Rep.  211,  54  N.  E.  185.  This  construc- 
tion has  been  followed  by  some  of  the  lower 
courts  of  this  state.  The  reasoning  in  sup- 
port of  this  conclusion,  however,  apparently 
overlooks  the  primary  fact  that  the  right  to 
contest  a  will  eonf erred  by^  the  statutes  upon 
one  who  has  a  direct  and  pecuniary  interest 
therein  is  a  property  right,  and  not  a  mere 
personal  privilege.  Cardington  v.  Freder- 
icks, 46  Ohio  St.  442,  21  N.  £.  766,  and 
Bloor  ▼.  Piatt,  supra.  This  is  a  remedial 
statute,  and  must  receive  a  liberal  interpre- 
tation. 

It  is  conceded  that  had  Anna  Chilcote  died 
after  the  death  of  John  Hoffman,  but  prior 
to  the  time  this  instrument  purporting  to  be 
his  will  was  admitted  to  probate,  these  chil- 
dren would  be  interested  parties  at  the  time 
of  the  probate,  within  the  contemplation  of 
§  12,079,  Greneral  Code;  yet  in  such  event 
their  interest  in  John  Hoffman's  estate 
would  not  be  different  in  any  respect  than 
it  was  at  the  time  they  commenced  this  ac- 
tion. True,  the  Statute  of  Limitations  com- 
menced to  run  during  the  lifetime  of  Anna 
Chilcote.  It  is  also  true  that  she  might 
have  estopped  herself  and  all  persons  claim- 
ing under  and  through  her  from  bringing  an 
action  to  contest  this  will.  Nevertheless,  at 
the  time  of  her  death  her  heirs  suc^eded  to 
whatever  rights  and  interest  she  had  in  this 
estate,  including  the  right  to  bring  and 
maintain  an  action  to  contest  the  will  of 
John  Hoffman,  deceased.  As  her  successors 
in  interest  they  are  "persons  interested"  in 
his  will  within  the  meaning  of  the  statute. 

In  Re  Siebs,  70  Wash.  374,  126  Pac.  912, 
Ann.  Gas.  1913E,  125,  the  will  of  Dorothy 
Drury  Siebs  was  admitted  to  probate  May 
5,  1902.  Her  sole  heir,  William  0.  Drury, 
was  then  alive.  He  died  six  years  later. 
George  W.  Drury,  the  heir  at  law  of  Wil- 
liam C.  Drury,  brought  an  action  to  con- 
teat  the  will  of  Mrs.  Siebs  seven  years  after 
its  probate,  and  ten  months  after  the  death 
of  his  father,  William  C.  Drury.  He  sought 
to  avoid  the  Statute  of  Limitations  (one 
year)  by  averring  the  insanity  of  William 
C.  Drury.  Upon  this  issue  the  court  held 
against  him;  but  on  the  question  of  his 
capacity  to  commence  and  maintain  the  ac- 
tion the  court  held  that  he  had  "such  an 
interest  in  the  will  of  Mrs.  Siebs  as  to 
enable  him  to  maintain  a  contest  thereof." 

In  Re  Lanpevin,  45  Minn.  429,  47  N.  W. 
11.33,  it  was  held  that  a  judgment  creditor 
of  the  heir  at  law  is  an  interested  person 
within  the  meaning  of  the  statute  of  that 
state  providing  that  "all  persona  interested" 
might  contest  the  probate  of  a  will. 

In  Re  Baker,  170  Cal.  578,  150  Pac.  989, 
it  was  held  that  the  statutory  right  con- 
ferred by  §  1327  of  the  Code  of  Civil  Proce- 
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dure  of  that  state  upon  "any  person  inter- 
ested" to  contest  a  will  within  one  year 
alter  it  has  been  admitted  to  probate  "gives 
to  the  original  possessor  of  that  right  a 
chose  in  action  which  is  assignable  and 
which  survives  his  or  her  death." 

This  court  held,  in  the  case  of  Sears  v. 
Stinehelfer,  89  Ohio  St  163,  105  N,  E.  1047, 
that  "where  the  devisee  of  real  estate  trans- 
fers it  after  the  probate  of  the  will  by  which 
it  was  devised,  the  grantee  is  an  interested 
person  within  the  meaning  of  §  12,080,  Gen- 
eral Code,  and  is  a  necessary  party  to  an 
action  subsequently  brought  to  contest  the 
validity  of  the  will." 

The  language  of  §§  12,079  and  12,080, 
General  Code,  is  substantially  the  same.  In 
the  former  section  the  words,  "a  person  in- 
terested," are  used — ^in  the  latter  section  the 
words,  "other  interested  persons."  These 
words  are  identical  in  meaning. 

This  court  in  the  case  of  Sears  r.  Stnie^ 
heifer,  supra,  has  construed  this  language 
in  §  12,080,  General  Code,  to  mean  a  per- 
son interested  at  the  time  the  action  to  con- 
test a  will  is  commenced.  Certainly  the 
same  words  in  a  statute  relating  to  the  sam^ 
subject-matter  and  originally  a  part  of  the 
flame  act  (75  Ohio  Laws,  7811  should  not 
receive  a  different  construction. 

It  is  insisted,  however,  that  an  action 
to  contest  a  will  is  in  the  nature  of  an  ap- 
peal from  the  order  of  the  probate  court  ad- 
mitting the  will  to  probate,  and  that  a  per- 
son who  is  not  interested  at  the  time  the 
appeal  could  be  taken  would  not  be  an  inter- 
.ested  party  within  the  meaning  of  this  stat- 
ute. Whatever  may  be  the  nature  of  this 
action,  it  is  not  an  appeal,  but  an  independ- 
ent civil  action,  so  denominated  by  the  stat- 
ute itself,  and  the  defendants  must  be 
brought  into  court  by  process,  as  in  other 
civil  actions.  Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Rep.  645.  It  may  possibly 
have  been  the  purpose  of  this  statute  to 
avoid  such  contingency  by  providing  an  in- 
dependent action  instead  of  an  appeal;  yet. 
undoubtedly,  the  more  important  purpose  of 
the  statute  is  to  afford  the  parties  their 
constitutional  right  of  a  trial  by  jury,  and 
this  would  not  have  been  aocomplished  by 
providing  for  an  appeal. 

An  appeal  may  be  taken  from  an  order 
of  the  probate  court  refusing  to  admit  a 
will  to  probate,  but  the  questions  heard  up- 
on such  appeal  are  the  same  as  the  questions 
presented  to  the  probate  court,  and  must  be 
heard  and  determined  by  the  common  plean 
court  without  the  aid  of  a  jury.  If  upon 
such  appeal  the  common  pleas  court  orders 
the  will  admitted  to  probate,  then,  if  it  is 
desired  to  contest  the  will,  an  independent 
action  must  be  brought  in  the  common  pleas 
court,  although  it  is  the  same  court  that  up- 
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on  appeal  ordered  that  the  will  be  admitted 
to  probate.  This  is  sufficient  to  show  that 
this  action  is  not  in  fact  in  the  nature  of 
an  appeal,  or  in  any  respect  analogous  there- 
to, notwithstanding  the  fact  that  courts 
have  made  use  of  that  expression  in  cases 
M'herein  the  distinction  between  an  appeal 
and  an  independent  action  was  not  in  issue 
and  in  no  wise  important  in  the  disposition 
of  the  questions  involyed. 


For  these  reasons  the  judgment  of  the 
Common  Pleas  Court  sustaining  the  donur- 
rer,  and  the  judgment  of  the  Court  of  Ap* 
peals  affirming  the  same,  are  reversed^  and 
the  cause  remanded. 

NI<dioto,  Ch.  J.,  and  Wanamaker  and 
SiAxnoon,  JJ.,  eoncur.    MatUiias,  J.,  not 

participating. 


TJBNXEISSKB  SUPRSMB  COURT. 
SOUTHERN  PUBLISHING  ASSOCIATION 

V. 

CLEMENTS  PAPER  COMPANY,  Appt. 
(—  Tenn.  -— ,  201  S.  W.  746.) 

Contract  —  order  for  minimum  and 
maximum  quantity  —  uncertainty. 

1.  An  accepted  order  for  a  minimum  and 
maximum  quantity  of  print  paper  to  be 
delivered  within  a  year  is  not  void  for  un- 
certainty or  lack  of  mutuality. 

For  other  caaeSf  see  OontraetSy  L  d,  in  Dig. 
1-52  N.  8. 

Evidence  —  contract  —  course  of  deal- 
ing. 

2.  The  situation  of  the  parties,  the  cir- 
cumstances under  which  a  contract  was 
made,  and  the  previous  course  of  dealing, 
may  properly  be  looked  at  in  construing  a 
contract. 

For  other  cases,  see  Contracts,  II,  a,  in  IHg. 
1-02  N.  8. 

Sale  —  minimum  and  maximum  order 
—  where  option  rests. 

3.  The  consumer  who  offers  to  purchase  a 
minimum  and  maximum  quantity  of  sup- 
plies to  be  delivered  within  a  year  has  the 
option  of  determining  the  quantity  to  be 
delivered  rather  than  the  wholesaler  who 
accepts  the  order. 

For  other  cases,  see  Contracts,  L  4,  2,  h, 
in  Dig,  1-52  N,  8. 

Action  —  prematurity  —  refusal  to  com- 
ply with  contract. 

4.  In  the  absence  of  the  seller's  absolute 
refusal  to  be  bound  by  the  contract,  one  who 
has  ordered  a  minimum  and  maximuUi  quan- 
tity of  supplies  to  be  delivered  within  a 
specified  time  cannot  maintain  an  action 
until  the  expiration  of  such  time,  although 
the  seller  claims  that  under  the  contract 
he  has  the  option  to  deliver  only  the  mini- 
mum quantity  specified. 

For  other  cases,  see  Action  or  Suit,  I,  h,  1, 
vn  Dig.  1-52  N.  8. 

(March  23,  1018.) 

Note. '-As  to  who  may  exercise  option 
under  a  contract  calling  for  a  maximum  or 
minimum  amount  of  commodity,  see  anno- 
tation following  this  case,  post,  583,  and 
notes  on  related  questions  there  cited. 
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APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Davidson  Coun- 
ty overruling  a  demiurer  to  a  bill  filed  to 
recover  damages  for  failure  to  deliver  a 
quantity  of  paper  within  a  specified  time. 
Demurrer  sustained  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  P.  Bond,  for  appellant : 

Complainant  has  no  right  of  action 
against  defendant. 

Ault  V.  Dustin,  100  Tenn.  381,  45  S.  W. 
981. 

The  promisee  has  not  a  right  before  the 
time  for  performance  has  arrived  to  de- 
mand and  have  a  distinct  answer  whether 
the  promisor  will  perform  the  contract  or 
not. 

Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W. 
981;  J.  P.  Gentry  Co.  v.  Margolius,  110 
Tenn.  679,  75  S.  W.  959;  Mechem,  Sales,  § 
1140;  Hinckley  v.  PittHburgh  Bessemer 
Steel  Co.  121  U.  S.  264,  30  L.  ed.  967,  7 
Sup.  Ct.  Rep.  875. 

Failure  of  either  party  to  perform  an 
essential  term  of  the  contract  gives  to  the 
other  party  the  right  to  rescind  the  con- 
tract. 

Koss-Meehan  Foundry  Co.  v.  Rover 
Wheel  Co.  113  Tenn.  378,  68  L.R.A.  829. 
83  S.  W,  167,  3  Ann.  Cas.  898. 

Failure  to  pay  according  to  the  terms  of 
the  contract  any  instalment  goes  to  the 
entire  contract. 

Norrington  v.  Wright,  115  U.  S.  188,  20 
L.  ed.  366,  6  Sup.  Ct.  Rep.  12;  Ross-Meehan 
Foundry  Co.  v.  Royer  Wheel  Co.  113  Tenu. 
376,  68  If.R.A.  829,  83  S.  W.  167,  3  Ann. 
Cas,    898. 

The  right  of  election  as  to  the  quantity 
of  paper  in  excess  of  120  tons  Is  in*the  de- 
fendant, the  seller. 

Perkins  Oil  Co.  v.  Eberhart,  107  Tenn. 
400,  64  S.  W.  760;  2  Mechem,  Sales,  1170, 
1171;  Benjamin,  Sales,  IQth.  Am.  ed.  359; 
Blackburn,  Sales,  128;  Di&borough  v.  Neil- 
son,  3  Johns.  Cfl£.  81;  Nixon  v.  Nixon,  21 
Ohio  St.  118;  White  v.  Toneray,  9  Leigh, 
.S47,  2  Mor.  Min.  Rep.  463;  Small  ▼.  Qnincv. 
4  Me.  497;  Metz  v.  Albrecht,^52  111.  491; 
Illinois  Glass  Co.  v.  Three  States  Lumber 
Co.  90  111.  App.  599;  Staver  Carriage  Co.  v. 
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Park  Steel  Co.  43  C.  C.  A.  471,  104  Fed. 
200;  Standard  Sugar  Refinery  y.  Castano, 
43  Fed.  279. 
Jklessrs.  Pitta  A  McCoiunleo  for  appellee. 

^VlUiamSy  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  disposed  of  in  the  court  be- 
low on  bill  of  complaint  and  demurrer;  the 
chancellor  overruled  the  demurrer,  and  de- 
fendant paper  company  has  appealed.  The 
grounds  of  demurrer  are  sufficiently  in- 
dicated in  the  discussion  which  follows. 

The  complainant  is  a  publishing  concern, 
re<|uiring  large  amounts  of  paper  for  use  in 
its  business.  Defendant  is  engaged  in  the 
buying  and  selling  of  paper.  Both  concerns 
are  located  in  the  city  of  Nashville. 

The  publishing  association  submitted  to 
the  defendant  an  ofTer  in  letter  form,  which 
on  acceptance  constituted  the  contract,  as 
follows: 

Nashville,  Tennessee,  August  5,  1915. 
Clements  Paper  Co., 

Nashville,  Tenn. 
Gentlemen : — 

You  may  enter  our  contract  for  a  min- 
imum quantity  of  one  hundred  twenty  tons, 
maximum  quantity  of  one  hundred  forty- 
five  tons,  M.  F.,  Eggshell,  and  S.  and  S.  C. 
book  paper,  stock  to  be  in  every  way  equal 
to  samples  bearing  your  0.  K.,  this  paper 
to  cost  us  $3.70  on  Machine  Finish  and 
Eggshell,  and  $3.95  on  the  S.  and  S.  C, 
paper  to  be  packed  soft  fold  and  all  prices 
to  be  f.  o.  b.  Nashville.     .     .     . 

Terms:  Three  per  cent  for  cash  when 
paid  by  the  tenth  of  the  month  following 
shipment,  or  ninety  days  net  from  date  of 
shipment. 

This  contract  takes  effect  January  1, 
1916,  and  terminates  on  December  31,  1916. 

Southern  Publishing  Association,  R.  L. 
Pierce,  Manager. 

Accepted  by  Clements  Paper  Co.,  R.  M. 
Clements,  President. 

We  are  of  opinion  that,  on  reason,  and 
by  the  decided  weight  of  modern  authority, 
such  a  contract  is  not  void  either  for  uncer- 
tainty or  for  lack  of  mutuality.  Cherry  v. 
Smith,  3  Humph.  19,  39  Am.  Dec.  150;  T.  B. 
Walker  Mfg.  Co.  v.  Swift  &  Co.  43  L.R.A. 
(N.  S.)  730,  and  note,  119  C.  C.  A.  27,  200 
Fed.  629. 

The  main  controversy  is  as  to  which  of 
the  contracting  parties  had  the  option  in 
respect  of  the  margin  of  25  tons  between 
the  minimum  and  maximum  limits  speci- 
fied, of  120  and  145  tons.  The  rapid  and 
pronounced  rise  in  the  price  of  print  paper 
due  to  conditions  incident  to  the  Great  War 
manifestly  gave  rise  to  the  contention  just 
stated. 


The  bill  states  the  course  of  previous 
dealii^,  the  circumstances  in  which  the 
contract  was  made,  and  the  situation  of  the 
parties,  as  aids  in  determining  the  meaning 
of  the  contract.  These  are  matters  proper 
to  be  looked  to  by  the  court  in  arriving  at 
the  intention  of  the  parties  to  the  contract. 

The  option  being  a  limited  one,  in  that 
either  a  minimum  or  maximum  quantity  is 
specified,  the  option  might  be  with  the 
seller  or  the  purchaser  as  the  language 
used,  read  in  the  light  ol  the  surrounding 
circumstances,  may  indicate.  If  the  option 
was  with  the  seller,  it  was  bound  to  deliver 
at  least  the  minimum  quantity  of  paper, 
and  might  deliver  any  additional  quantity 
it  might  choose  up  to  the  maximum  limit. 
If  it  lay  with  the  purchaser,  it  was  com- 
pelled to  accept  the  minimum,  and  might 
require  deliveries  up  to  the  maximum 
quantity  limit.  2  Mechem,  3aJies,  1170^ 
1171. 

Looking  for  aid,  in  construction  respect^ 
ing  the  option,  to  the  situation  of  the 
parties,  which  of  the  two  in  ordinary  course 
would  stipulate  for  its  protection  by  way  of 
such  a  margin  of  safety?  As  betw^een  a 
wholesale  dealer  and  a  purchaser  who  is  to 
consume,  so  to* speak,  the  commodity  so 
sold,  more  frequently  it  is  the  case  that 
such  a  hedge  is  incorporated  for  the  benefit 
of  the  latter.  A  wholesakir,  generally 
speaking,  is  bent  on  swelling  the  bulk  of  his 
sales,  and  has  not  the  incentive  or  intent  to 
stipulate  ~for  a  minimum  and  maximum 
limit.  He  has  other  methods  of  hedging, 
such  as  the  placing  of  covering  orders  iu 
the  markets;  whereas,  a  purchaser  who  is 
not  himself  a  seller  of  the  commodity,  as 
such,  may  stand  to  carry  the  overplus  into 
another  season  or  year. 

The  primary  consideration  in  determin- 
ing in  whom  is  lodged  the  option  seems  to 
us  to  be.  For  whose  protection  was  the  pro- 
vision made? 

An  interesting  ease  is  that  of  Wheeler  v. 
New  Brunswick  &  C.  R.  Co.  116  U.  S.  29, 
29  L.  ed.  341,  5  Sup.  Ct.  Rep.  1061,  1160. 
The  railway  company  was  taking  up  worn 
Tails,  which  it  sold  to  Wheeler  under  a 
memorandum  agreement  in  the  form  of  a 
letter  addressed  by  the  purchaser  to  the 
railway  company,  and  an  acceptance  of  the 
offer  substantiallv  as  follows: 

**We  have  this  day  bought  of  you  .  .  . 
two  (2)  to  six  hundred  tons,  for  delivery 
in  New  York  or  New  Haven,  between 
August  Ist  and  October  1st."  Signed  by 
the  purchaser. 

"We  hereby  accept  your  order  of  this 
date,  and  will  deliver  rails  at  place  on 
terms  named."  Signed  by  the  railway  com- 
pany. 

The  ruling  of  the  court  was  that  the  op- 
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tion  was  the  seller's.  The  railway  company 
bad  a  limited  potential  supply  of  old  rails, 
and  was  uncertain  as  to  what  the  tonnage 
would  be.  "It  knew  that  by  August  it 
would  have  a  thousand  tons.  It  did  not 
know  how  much  more  they  would  have  by 
October  1.  It  intended  to  secure  the  sale 
of  what  it  might  have,  between  200  and 
600  tons." 

One  of  the  indicia  (subordinate  to  this 
primary  consideration  just  noted)  may  be 
that  the  offer  comes  (1)  from  the  pur- 
chaser, and  the  language  used,  being  his, 
may  relate  to  his  needs,  which  are  un- 
certain within  certain  limits  of  quantity; 
or  (2)  from  the  seller,  who  may  be  stipu- 
lating against  a  contingency  that  may  havu 
bearing  upon  his  ability  to  produce  oi 
furnish. 

In  the  instant  case  the  offer  was  the  pur- 
chaser's and  we  are  of.  opinion  that  the  in- 
corporation of  the  minimum  and  maximum 
provision  was  meant  to  be  its  factor  of 
safety.  The  letter  of  August  5,  191 5, 
should  be  read  as  if  it  stated:  '^Having 
looked  into  the  matter  of  our  requirements 
as  publishers  for  the  year  1916,  enter  oui 
contract,"  etc.  The  ulitmate  option  there- 
fore, was  with  the  purch^lser,  it  being  its 
needs  that  were  gauged.  Highlands 
Chemical  &  Min.  Co.  v.  Matthews,  76  N.  Y. 
145;  B.  P.  Ducas  Co.  v.  Bayer  Co.  (Sup.) 
J 63  N.  Y.  Supp.  41;  A.  B.  Farquhar  Co.  v. 
New  River  Mineral  Co.  87  App.  Div.  329, 
84  N.  Y.  Supp.  802. 

The  defendant  contends  that  another  rule 
is  applicable,  and  should,  when  taken  into 
consideration,  deflect  the  decision  in  its  fa- 
vor. It  is  argued  that  the  option  was  witii 
the  seller,  it  being  the  first  actor,  as  de- 
liverer of  the  paper. 

The  following  quotation  from  2  Mechem 
on  Sales,  1171,  is  relied  upon:  "In  the  ab- 
sence of  an  express  agreement  it  must  be 
determined  from  the  nature  of  the  case,  and 
in  this  respect  the  rule  laid  down  by  the 
authorities  is  that  when  from  the  nature  of 
an  agreement  an  electi<«  is  to  be  made,  the 
party  who  ia  by  the  agreement  to  do  the 
iirst  act,  which  from  its  nature  cannot  be 
done  till  the  election  is  determined,  ha^ 
authority  to  make  the  choice  in  order  that 
he  may  be  able  to  do  that  first  act,  and 
when  once  he  has  done  that  act  the  election 
has  been  irrevocably  determined,  but  till 
then  he  may  change  his  mind." 

And  the  following  cases  are  cited  on  de- 
fendant's brief:  Small  v.  Quincy,  4  Me. 
497 ;  Disborough  v.  Neilson,  3  Johns.  Cas. 
81;  Nixon  v.  Nixon,  21  Ohio  St.  118;  Stand- 
ard Sugar  Refinery  v.  Castano  (C.  C)  43 
Ted.  279;  Illinois  Glass  Co.  v.  Three  States 
Lumber  Co.  90  111.  App.  599. 

In    our    opinion    the    test   of    first   actor 


should  be  treated  as  only  one  among  the 
indicia.  It  is  more  artificial  or  less  sub- 
stantial than  the  others,  and  is  to  be  ap- 
plied only  when  the  others  may  not  Ije 
brought  into  play. 

The  case  bf  Small  v.  Quincy,  supra,  pei- 
haps  best  illustrates  its  proper  application. 
There  the  transaction  was  between  two 
dealers  in  the  same  commodity  living  in  the 
same  city.  The  memorandum  contract  was 
in  duplicate.  One  copy,  signed  by  the  pur- 
chaser, recited,  "We  agree  to  receive,"  and 
the.  other,  by  the  seller,  reciting,  "We  a^rce 
to  sell  and  deliver."  The  case,  therefore, 
was  one  where  there  was  no  order  proceed- 
ing from  the  one  party  to  the  other,  and 
where  there  appeared  no  difference  in  the 
attitude  of  the  parties,  to  raise  a  presump- 
tion of  a  stipulation  for  the  requirements 
of  the  one  or  the  inability  of  the  other  to 
deliver.  The  case  was  one  solvable  by  the 
application  of  the  test  last  referred  to. 

But  if  this  were  a  case  for  the  applica- 
tion of  that  test,  it  seems  that  the  'first 
actor  would  be  the  publishing  association, 
since  it  must  have  made  specification  of 
qualities  and  amounts  of  paper  before  de- 
liveries could  be  made. 

The  defendant  paper  company  was  bound 
to  furnish  the  maximum  quantity,  on  com- 
plainant's clear  election  to  that  effect. 

Another  question  remains  for  consid- 
eration,— defendant's  contention  that  the 
suit  is  premature,  having  been  brought,  it 
is  urged,  prior  to  the  contract's  termination 
date,  December  31,  1916,  without  anterior 
breach  by  defendant. 

The  correspondence  between  the  parties 
was  exhibited  with  and  a  part  of  the  bill 
of  complaint.  In  August  defendant  wrote 
a  letter  which  contained  a  statement  that 
a  delivery  by  it  of  the  minimum  quantity 
would  fulfil  its  obligation,  and  that  it  had 
elected  to  furnish  120  tons.  In  reply  the 
complainant  stated  its  present  contention 
in  respect  to  the  contract,  and  gave  specifi- 
cations for  a  quantity  of  paper  beyond  the 
minimum  limit.  For  some  time  the  two 
parties  to  the  contract  conducted  a  corre- 
spondence in  relation  to  who  had  the  op- 
tion; and,  not  being  able  to  reach  an  un- 
derstanding, further  negotiation  touching 
that  matter  was  turned  over  to  the  attor- 
neys of  the  respective  parties,  and  truly 
able  fencers  for  advantage  these  attorneva 
proved  themselves.  The  discussion  was 
complicated  by  reason  of  the  injection  of 
a  declaration  by  complainant's  attorney  of 
its  purpose  to  withhold  payment  (not  theu 
due)  for  $1,600  of  paper,  whioh  had  been 
delivered  previously,  as  a  set-off  against 
damages  should  defendant  deliver  less  than 
the  maximum  quantity  of  paper.     In  conH'- 
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plainant's  letter  of  November  14,  1916,  was 
contained  this  statement:  '^If  you  see 
proper  to  make  delivery  of  this  stock  some 
time  during  the  remainder  of  the  year,  that 
will  be  satisfactory,  and  in  the  event  you 
do  so.  we  may  desire  to  change  some  of  the 
specifications  to  a  different  size,  which  will 
be  just  as  convenient  for  you  to  deliver  as 
the  sizes  already  specified/' 

Two  days  later  complainant  in  a  letter 
insisted  upon  an  assurance  that  defendant 
would  make  shipments  according  to  com- 
plainant's construction  of  the  contract. 

In  a  letter  written  by  defendant  (Novem- 
ber 20th),  but  not  received  when  suit  wag 
brought  (November  22d),  and  incorporated 
in  the  bill  of  complaint  by  consent,  it 
pressed  for  an  understanding  as  to  the 
payment  of  the  $1,600,  tendered  an  addi- 
tional shipment,  which  would  have  made  an 
aggregate  above  the  minimum,  but  below 
the  maximum,  if  payment  of  the  $1,600 
would  be  agreed  to  be  paid  in  contract 
time,  and  stated:  **We  have  never  had  anv 
idea  of  doing  less  than  complying  with  our 
obligations  under  the  contract,  and  have 
been  discussing  with  you  and  your  attorney 
said  contract,  with  a  view  of  ascertaining 
what  was  its  proper  construction." 


However,  its  own  insistence  as  to  the 
proper  construction  on  the  point  of  the 
option  was  not  abandoned. 

As  we  construe  the  correspondence  there 
was  no  absolute  and  unequivocal  refusal 
on  defendant's  part  to  deliver  the  maxi- 
mum quantity;  and,  as  seen,  delivery  dur- 
ing the  remainder  of  the  year  had  been  de- 
clared by  complainant  to  be  acceptable. 

In  our  opinion  there  was  no  matured 
cause  of  action  when  the  suit  was  brought, 
tlie  words  and  conduct  relied  upon  as  a 
breach  of  the  contract  by  anticipation  not 
amounting  to  a  total  refusal  to  perform  it, 
or  a  fixed  purpose  not  to  do  so  that  would 
operate  as  a  breach  by  renunciation,  under 
the  principles  announced  in  Wheeler  v.  New 
Brunswick  &  C.  R.  Co.  115  U.  S.  29,  29  L. 
ed.  341,  6  Sup.  Ct.  Hep.  1001,  IIGO;  Dingley 
V.  Oler,  117  U.  S.  501,  29  L.  ed.  987,  6  Sup. 
Ct.  Rep.  850;  Johnstone  v.  Milling,  L.  R. 
16  Q.  B.  Div.  460,  55  L.  J.  Q.  B.  N.  S.  162, 
54  L.  T.  N.  S.  629,  34  Week.  Rep.  238,  50 
J.  P.  694;  3  Page,  Contr.  §  1439.  See  also 
Brady  v.  Oliver,  125  Tenn.  595,  614,  41 
L.R.A.(N.S.)  60,  147  S.  W.  1135,  Ann  Caa. 
1913C,  381. 

The  grounds  of  demurrer  relying  upon 
prematurity  of  suit  are  sustained.  Decree 
accordingly. 


Annotation — ^Who  may  exercise 


option  under  a  contraet  calling  for  a 
amount  of  commodity. 


The  question  disenssed  in  Southern 
Pub.  Asso.  v.  Clements  Paper  Co.  ante, 
580,  with  regard  to  the  validity  of  a 
contraet  to  furnish  all  of  an  article  the 
buyer  may  need  in  his  business  as  affect- 
ed bv  the  question  of  mutuality,  is  the 
subject  of  notes  in  11  L.R.A.(N:S.)  713, 
and  43  L.R.A.(N.S.)  730. 

The  constmction  of  contracts  of  sale 
calling  for  a  minimum  and  maximum 
amount  of  the  commodity  sold  with  re- 
gard to  the  point  as  to  who  is  entitled 
to  exercise  the  option  depends  very  large- 
ly upon  the  facts  and  circumstances  of 
each  particular  case;  hence  no  satisfac- 
tory general  rule  can  be  formulated  as  a 
teat  to  determine  which  of  the  parties  is 
entitled  to  exercise  the  option.  A  rule 
that  had  its  origin  at  a  very  early  time, 
which  has  sometimes  been  applied  to 
contracts  of  this  character,  is  that  where 
a  contract  contains  an  option  the  party 
who  is  first  to  act  in  the  performance  of 
the  contract  is  entitled  to  exercise  the 
option.  Applying  this  rule  to  contracts 
of  the  character  under  consideration,  it  is 
held  that  where  the  seller  is  to  deliver 
the  article,  the  duty  being  cast  upon  him 
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to  do  the  first  act  in  the  performance  of 
the  contract,  he  is  entitled  to  exercise  the 
option.  Wheeler  v.  New  Brunswick  &  C. 
R.  Co.  (1885)  115  U.  S.  29,  29  L.  ed.  341, 
5  Sup.  Ct.  R«p.  1061 ;  Illinois  Glass  Co.  v. 
Three  States  Lumber  Co  (1900)  90  HL 
App.  599;  Small  v.  Quincy  (1827)  4  Me. 
497;  Doe  v.  Bowater  [1916]  W.  N. 
(Eng,)  185.  . 

In  the  following  cases  in  which  the 
seller  by  the  terms  of  the  contract  was 
required  to  deliver  the  article,  either  ap- 
plying the  foregoing  rule  as  a  test,  or 
from  the  consideration  of  all  the  sur- 
rounding facts  and  circumstances,  it  has 
been  held  that  under  a  contract  for  the 
sale  of  a  maximum  or  minimum' amount 
of  a  commodity  the  seller  is  entitled  to 
determine  the  amount  he  will  furnish. 
Wheeler  v.  New  Brunswick  &  C,  R.  Co. 
(U.  S.)  supra;  Standard  Sugar  Refinerv 
Co.  v.  Castano  (1890)  43  Fed.  279:  Penn- 
sylvania Sugar  Co.  v.  Czarnikow-Rionda 
Co.  (1918)  245  Fed.  913;  Illinois  Glass 
Co.  V.  Three  States  Lumber  Co.  (1900) 
90  m.  App.  599;  Small  v.  Quincy  (1827) 
4  Me.  497;  Arthur  Delapierre  Co.  v. 
Chickasaw  Lumber  Co.  (1916)  111  Miss. 
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607,  71  So.  872;  American  Hardwood 
Lumber  Co.  v.  Dent  (1912)  164  Mo.  App. 
442, 144  S.  W.  1198;  Disborough  v.  Keil- 
son  (1802)  3  Johns.  Cas.  81,  and  see 
later  New  York  cases,  infra;  Doe  v.  Bo- 
water  [1916]  W.  N.  (Bug.)  185. 

In  the  following  cases,  however,  al- 
though the  seller  was  apparently  re- 
quired by  the  terms  of  the  contract  to 
deliver  the  article,  it  was  nevertheless 
held  that,  in  view  of  all  the  facts  and 
circumstances  of  the  case,  the  right  to 
exercise  an  option  contained  in  the  con- 
tract for  the  sale  of  a  minimum  or  max- 
imum amount,  was  construed  to  be  in  the 
buyer.  Dambmann  v.  Rittler  (1889)  70 
Md,  382,  14  Am.  St.  Rep.  365,  17  Atl. 
389;  E.  I.  Dupont  de  Nemours  Powder 
Co.  V.  United  Zinc  &  Chemical  Co.  85 
N.  J.  L.  416,  89  Atl.  992 ;  Ready  v.  J.  L. 
Fulton  Co.  (1904)  179  N.  Y.  399,  72  N.  E. 
317,  reversing  (1903)  86  App.  Div.  202, 

83  N.  Y.  Suppp.  627;  Highlands  Chem- 
ical &  Min.  Co.  V.  Matthews  (1879)  76 
N.  Y.  145,  affirming  (1877)  11  Jones  &  S. 
39;  A  B.  Farquhar  Co.  v.  New  River 
Mineral  Co.   (1903)   87  App.  Div.   329, 

84  N.  Y.  Supp.  802,  reversing  (1903)  40 
Misc.  404,  82  N.  Y.  Supp.  241;  South- 
ern Pub.  Asso.  v.  Clements  Paper  Co. 
ante,  580. 

Construing  a  contract  for  the  sale  of 
oil,  not  less  than  5.000  barrels  and  not 
more  than  9,000  barrelis  to  be  furnished 
per  month,  it  was  held  that  where  the 
purchaser  took  the  maximum  amount  in 
certain  months  he  was  not  entitled  to 
have  the  amount  in  excess  of  the  mini- 
mum amount  apply  upon  the  minimum 


amount  to  be  taken  each  month.  Central 
Oil  Co.  v.  Southern  Ref.  Co.  (1908)  154 
dal.  165,  97  Pac.  177. 

Of  course  a  contract  for  the  sale  of 
a  maximum  or  minimum  amount  may  by 
its  terms  clearly  indicate  which  of  the 
parties  thereto  is  entitled  to  exercise 
the  option. 

For  example,  under  a  contract  for  the 
sale  of  all  the  tire  supplies  of  good  and 
suitable  quality  which  would  be  used  in 
the  buyer's  works,  not  to  exceed  a  certain 
amount  or  to  be  less  than  a  certain 
amount  to  be  specified  by  the  buyer,  it 
was  held  that  a  breach  could  not  be  pred- 
icated upon  the  failure  of  the  seller 
to  furnish  the  maximum  amount  unless 
it  was  also  shown  that  the  maximum 
quantity  was  needed  for  use  in  the  buy- 
er's works  within  the  time  specified  in 
the  contract.  Staver  Carriage  Co.  v. 
Park  Steel  Co.  (1900)  43  C.  C.  A.  471, 
104  Fed.  200.  In  the  sUte  court,  in 
construing  apparently  the  same  contract, 
it  was  held  thftt  where  the  needs  of  the 
buyer  required  the  maximum  amount  he 
was  entitled  to  that  amount  under  the 
contract.  Park  Steel  Co.  v.  Staver  Car- 
riage Co.  (1906)  220  HL  412,  77  N.  E. 
174,  reversing  (1905)  125  111.  App.  105. 

So  a  contract  for  the  sale  of  from  700 
to  1,000  tons  of  an  article  at  the  buyer's 
option  was  construed  to  give  to  the  lat- 
ter the  right  to  d^iennine  whether  he 
would  take  the  maximum  or  the  min- 
imum quantity.  Berg  Co.  v.  Thomas  & 
Son  Co.  (1917)  256  Pa.  584, 100*  Atl.  951. 

A.  G.  S. 


NEVADA  SUPREME  COURT. 

TONOPAH    ft    GOLDFIELD     RAILROAD 
COMPANY,  Respt., 

V. 

JOHN  DOE  FELLANBAUM  et  al.,  Appta. 

(32  Xev.  278,  107  Pac.  882.) 

Public  land  —  patent  —  collateral  at- 
tack. 

1.  A  pat«nt  issued  by  the  Federal  land 
office  for  vacant  land  in  lieu  of  land  sur- 
rendered, because  within  a  fbrest  reserve 
which  was  at  the  time  in  posKessiou  of  a 
prior  settler,  wlio  was  not  notified  of  the 
proceeding  or  made  a  party  to  it,  is  sub- 
ject to  collateral  attack  by  him  in  a  pro- 
Note.  —  As  to  conclusiveness  of  decisions 
or  findings  of  the  land  department,  see  an- 
notation following  WbitehiU*  v«  Victorio 
Land  &  Cattle  Co.  post,  597. 

L.R.A.1918D. 


ceeding  by  the  patentee  to  recover  posses- 
sion of  the  property. 

For  other  oases^  see  Public  Lande,  1,  c,  in 
Dig,  1-52  A .  S, 

Evidence  •»  presumptloB  •—  land  selec* 
tlon  —  date. 

2.  There  is  no  presumption  that  a  selec- 
tion of  vacant  land  in  lieu  of  surrendered 
land  in  a  forest  reserve  took  place  on  the 
date  upon  which  the  corporation  owner  exe- 
cuted a  'power  authorizing  an  attorney  to 
enter  upon  and  take  possession  of  the  lieu 
land. 

For  other  caeea,  eee  Bviden^eef  IL  m,  in  Dig, 

Same  •»  bnrden  of  proof  —  ownership  of 
land. 

3.  One  seeking  possession  of  land  under  a 
United  States  patent  has  the  burden  of  es- 
tablishing his  ow^nership. 

For  other  cases,  see  Evidence,  IL  k,  t,  in 
Dig,  1-52  N.  8. 
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Public  land  —  patent  •»  relation  —  in- 
termediate rights. 

4.  Possession  acquired  of  vacant  govern- 
ment land  after  the  date  upon  which  a  pat- 
ent has  taken  effect  by  relation  previous  to 
the  time  of  its  issuance  is  without  effect  to 
defeat  the  rights  of  the  patentee. 

For  other  otuea,  see  Public  Lands,  L  c,  in 
Dig,  1-52  y.  S. 

Costs  —  ejectment  —  demand. 

5.  To  charge  with  costs  one  who  was  in 
possession  of  vacant  government  land  prior 
to  the  issuance  of  a  patent  therefor  to  an- 
other and  who  makes  no  claim  as  against 
the  patent,  demand  for  possession  should  be 
made  before  action  brought. 

For  other  cases,  see  Costs  and  Fee€^  I,  in 
Dig.  i-52  A\  fif. 

Appeal  —  nonsnit  —  moclon     for    new 
trial. 

6.  A  /notion  for  new  trial  is  not  necessary 
to  bring  before  a  reviewing  court  the  ques- 
tion of  the  correctness  of  a  nonsuit. 

For  other  cases,  see  Appeal  and  Error,  V.  d, 
in  Dig.  l-oZ  A'.  B. 

(Norcross,  Ch.  J.,  dissents.) 

(March  3,  1910.) 

iPPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Esmeralda  Coun- 
ty overriding  a  motion  for  nonsuit  and  from 
a  judgment  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  possession  of  cer- 
tain real  estate.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.  James  Donoyaa  for  appellants. 

Messrs.  Campbell,  Metson,  A  Brown « 
Walter  Staelton,  and  Uvaser  Wilkinson 
for  respondent. 

Tallioty  J.,  delivered  the  opinion  of  the 
court: 

Respondent  brought  this  action  to  recover, 
and  alleged  that  it  was  the  owner  in  fee 
and  entitled  to  the  immediate  possession  of, 
certain  pieces  or  lots  of  land  at  the  town 
of  Millers,  in  Esmeralda  coiinty,  situate  in 
the  X.  E.  \  of  S.  W.  i,  section  11,  town- 
ship 3  N.,  r.  40  E.,  M.  D.  M.  Xhe  answer 
denied  that  the  respondent  owned  the  laud, 
and  denied  that  the  appellants  wrongfully  or 
unlawfully  withheld  the  possession,  and  al- 
leged :  'Ml)  That,  long  prior  to  August  15, 
1907  (the  date  alleged  in  the  complaint  as 
the  time  when  respondent  became  seised 
in  fee  and  entitled  to  the  immediate  pos- 
session of  the  land  in  controversy),  the 
defendants  and  their  grantors  located  on 
certain  lands  at  ^lillers,  Esmeralda  coun- 
ty, Nevada,  which  said  lands  are  described 
in  paragraph  2  of  plaintiff's  complaint, 
but  that  at  the  date  of  said  settlement 
by  the  said  defendants  and  their  grant- 
ors said  land  so  described  as  aforesaid 
was    vacant,     unoccupied,     and     unappro* 


priated  public  domain  belonging  to  the 
United  States  of  America,  and  that  at  the 
date  of  the  location  of  the  defendants  and 
their  grantors  there  were  no  improvements 
upon  said  land  whatever,  and  no  one  as- 
serted or  claimed  any  right,  title,  or  interest 
in  or  to  the  said  lands  adverse  to  the  de- 
fendants herein.  (2)  That  at  all  the  times 
mentioned  in  the  plaintiff's  complaint  said 
land  described  as  aforesaid  was  vacant  gov- 
ernment land  belonging  to  the  United  States, 
and  is  at  the  present  time  ^he  property  of 
the  United  States,  and  that  the  plaintiff  has 
no  title,  claim,  or  interest  in  or  to  said 
land,  either  in  the  fee  thereof  or  in  the  pos- 
session thereof." 

Upon  the  trial  the  respondent  had  intro- 
duced in  evidence,  over  the  objections  of  the 
appellants,  a  record  copy  of  a  patent  from 
the  United  States  to  the  Aztec  Land  &  Cat- 
tle Company,  Limited,  to  the  E.  i  of  the 
X.  \V.  \  of  section  11,  above  mentioned, 
granted  in  lieu  of  certain  lands  relinquished 
to  the  United  States  on  what  is  commonly 
called  "scrip,''  and  deeds  conveying  to  the 
respondent  any  rights  granted  by  this  pat- 
ent. The  patent  recited  that  "whereas  the 
Aztec  Land  &  Cattle  Company,  Limited, 
being  the  owner  of  a  tract  of  land  situated 
and  included  within  the  limits  of  the  public 
forest  reservation,  and  known  and  officially 
designated  as  the  San  Francisco  Mountain 
Forest  Reserve  in  Arizona,  has  under  the 
provisions  of  the  act  approved  June  4th, 
1897  [designating  the  title],  reconveyed  and 
relinquished  the  said  tract  to  the  United 
States,  and  has  under  the  provisions  of  said 
act  selected  in  lieu  thereof  the  following 
described  tract  of  vacant  public  land  now 
open  to  settlement;"  and  then  follows  a  de- 
scription and  the  purported  grant  of  the 
80  acres.  The  respondent  placed  witnesses 
upon  the  stand,  who  stated  that  the  appel- 
lants were  in  possession  of  the  lots  or  tracts 
of  land  for  which  this  action  is  brought, 
and  who  also  testified  on  cross-examination 
that  the  appellants  and  their  grantors  were 
in  possession  long  before  the  date  of  the 
patent.  Such  possession  by  appellants  prior 
to  the  date  of  the  patent  was  admitted  by 
respondent's  counsel  on  the  hearing  in  this 
court.  From  an  order  overruling  a  motion 
for  a  nonsuit,  and  from  a  judgment  in  favor 
of  the  respondent,  the  appellants  have  ap- 
pealed. 

The  important  question  involved  is  wheth- 
er under  the  facts  related  this  patent  comes 
within,  or  is  an  exception  to,  the  general 
rule  that  a  patent  is  conclusive,  and  can- 
not be  attacked  collaterally.  Can  the  ap- 
pellants rely  and  prevail  upon  a  possession 
in  themselves  running  from  a  time  prior  to 
the  issuance  of  the  patent  ?  The  act  of  Con- 
gress mentioned  in  the  patent  as  the  one 
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under  which  this  land  was  selected  and  pat- 
ented (Act  June  4,  1897,  chap.  2,  30  Stat, 
at  L.  36)  provides:  "That,  in  cases  in  which 
a  tract  covered  by  ...  a  patent  is  in- 
cluded within  the  limits  of  a  public  forest 
reservation,  the  settler  or  owner  thereof 
may,  if  he  desires  to  do  so,  relinquish  the 
tract  to  the  government,  and  may  select  in 
lieu  thereof  a  tract  of  vacant  land  open  to 
settlement  not  exceeding  in  area  the  tract 
covered  by  his  claim  or  patent;  and  no 
charge  shall  be  made  in  such  cases  for  mak- 
ing the  entry  of  record  or  issuing  the  patent 
to  cover  the  tract  selected."  The  con- 
clusiveness of  patents  stands  upon  the  theo- 
ry that  when  they  have  been  properly  is- 
sued within  the  jurisdiction  of  the  land 
office  they  are  effective  and  immune  from  col- 
lateral attack,  the  same  as  are  the  judg- 
ments of  courts.  If  the  action  of  the  land 
office  in  issuing  the  patent  be  considered  as 
conclusive  as  the  judgment  of  any  judicial 
tribunal,  there  is  still  good  reason  for  hold- 
ing that  the  patent  may  he  overthrown  when 
the  circumstances  under  which  it  was  is- 
sued were  such  as  to  indicate  a  lack  of  j^u- 
risdiction  of  the  subject-matter,  or  of  the  per- 
son whose  rights  are  involved,  which  would 
render  a  judgment  void.  Wrigfit  v.  Rose- 
berry,  121  U.  S.  619,  30  L.  ed.  1048,  7  Sup. 
Ct.  Rep.  985,  quoting  St.  Louis  Smelting  & 
Ref.  Co.  v.  Kemp,  104  U.  S.  641.  26  L.  ed. 
875,  11  Mor.  Min.  Rep.  673.  If  the  respond- 
ents were  in  possession  at  the  time  the  ap- 
plication was  made  for  the  patent,  such 
prior  possession  constituted  property,  and 
under  well- recognized  legal  principles  gave 
them  a  right  to  the  land  and  to  their  build- 
ings or  improvements,  and  the  land  was  not 
subject  to  entry  by  another  under  the  acts 
of  Congress,  as  held  in  numerous  cases,  in- 
cluding Reinhart  v.  Bradshaw,  19  Nev.  257, 
3  Am.  St.  Rep.  886.  9  Pac.  245,  from  which 
we  quote:  "In  Nickals  v.  Winn,  17  Nev.  188, 
30  Pac.  435,  the  plaintiff^  was  in  the  pos- 
session of  a  large  tract  of  the  public  land. 
He  neglected  to  avail  himself  of  his  right 
to  purchase  in  preference  to  others,  and 
Winn,  taking  advantage  of  the  situation, 
undertook  to  purchase  160  acres  thereof 
from  the  government.  It  was  held  upon 
the  authority  of  Atherton  v.  Fowler,  96  U. 
S.  513,  24  L.  ed.  732,  and  other  decisions 
referred  to  in  the  opinion,  that  the  right 
of  pre-emption  could  not  be  exercised  upon 
land  occupied  by  another.  'The  generosity 
by  which  Congress  gave  the  settler  the  right 
of  pre-emption,'  said  the  court  in  that  case, 
'was  not  intended  to  give  him  the  benefit  of 
another  man's  labor^  and  authorize  him  to 
turn  that  man  and  his  family  out  of  his 
home.  It  does  not  propose  to  give  its  boun- 
ty to  settlements  obtained  by  violence  at 
the  expense  of  others.     The  right  to  make 


a  settlement  was '  to  be  exercised  on  un- 
settled laqds,  to  make  improvements  on  un- 
improved land.' "  Brown  v.  Killabrew,  21 
Xev,  437,  33  Pac.  865.  In  Fitchett  v.  Hen- 
ley, 31  Nev.  326,  104  Pac.  1063,  we  said: 
"Large  interests  in  the  Western  states,  car- 
rying farms,  ml  lis,  and  town  property,  are 
often  held  merely  by  possession."  In  Bon- 
ner V.  Meikle  (C.  C.)  82  Fed.  699,  IS  Mor. 
Min.  Rep.  83,  it  was  held  that  occupants 
of  lots  on  the  public  domain  in  the  town 
of  Delamar  who  had  built  on  and  improved 
the  same  had  a  possessory  right  which  en- 
titled them  to  contest  the  issuance  of  a 
patent  to  the  claimant  of  a  prior  mining  lo- 
cation, and  that  they  would  be  protected  in 
this  right,  although  no  steps  had  been  taken 
by  them  or  the  authorities  of  the  town  to 
secure  title  to  themselves. 

This    property    interest    and    posaessorr 
right  is  of  such  magnitude  that  the  appel- 
lants ought  not  to  be  deprived  of  it  under 
the  ordinary  constitutional  guaranties,  state 
and  Federal,  in  a  proceeding  either  before 
the  land  office  or  a  court,  to  which   thev 
were  not  parties,  and  in  which  they  were 
not  given  notice  or  an  opportunity   to  be 
heard.     Otherwise  there  could  be  depriva- 
tion of  rights  by  the  land  office  in   an  ex 
parte  proceeding  without  due  process  of  law, 
thereby  setting  aside  constitutional  guaran- 
ties  which    the   decisions   universal  I  v    hold 
must  be  respected  by  the  courts,  and  result- 
ing in  the   loss  of  the  settler's  possession 
and    improvements    by    fraud    or   mistake, 
when  neither  the  land  office  nor  a  judicial 
tribunal  would  strip  him  of  his  holdings  if 
he  were  given  an  opportunity  to  appear  and 
prove  that  he  had  prior  possession.     If  it 
be  claimed  or  admitted  that  the  settler  has 
no  rights  as  against  the  United  States,  and 
that    the    government    may    confiscate    his 
buildings  and  appurtenances  on  the  public 
domain,  it  may  be  said   in  reply  that  the 
making  of  laws  and  the  disposition  of  the 
public  lands  lie  with  Congress,  and  not  with 
the   land  office,   except  as   it   acts   in   pur- 
suance of  Federal  statutes,  and  that   Con- 
gress  has  been  careful  in  the  different  acts 
which  authorize  the  patenting  of  unoccupied 
public   lands  to   protect  claimants  holding 
prior  possession  by  providing  for  notice  and 
giving  them  a  preference  to  purchase  from 
the  government;   that,  at  least  until  there 
is  confiscatory  legislation  w^arranting  it,  the 
possession  and  improvements  of  the  settler 
on  the  public  domain  are  property  of  which 
he  is  not  to  be  deprived  without  notice,  an 
opportunity   to  defend,   or  due   process   of 
law;  that,  if  the  appellants  were  in  posses^ 
sion  at  the  time  the  application  was  made 
for  the  patent,  the  land  office  was  not  au- 
thorized to  issue  it  without  notice,  because 
the   statute   under   which   the   patent   was 
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granted  only  allowed  the  issuance  of  a  pat- 
ent for  vacant  land,  indicating  that  it  was 
not  the  intention  of  Congress  to  allow  pat- 
ents to  be  issued  on  scrip  which  would  de- 
prive settlers  of  their  prior  possession  This 
is  in  keeping  with  the  uniform  course  of  Fed- 
eral legislation  and  judicial  decisions,  which 
have  recognized  and  guarded  the  prior  pos- 
sessors of  land  on  the  public  domain  and 
protected  them  against  the  intruder  on  their 
holdings.  If  the  land  office  had  any  juris- 
diction as  to  the  subject-matter  over  land 
which  was  in  the  possession  of  the  appel- 
lants under  an  act  of  Congress  which  only 
authorized  the  issuance  of  a  patent  for  va- 
cant land,  and  was  misinformed  by  petition 
or  affidavit,  and  concluded  that  the  land  was 
vacant  when  in  fact  it  was  in  the  possession 
of  the  appellants,  they  ought  not  to  be  de- 
prived of  their  rights  by  a  wrong  finding  in 
a  proceeding  to  which  they  were  not  parties. 
The  acts  of  Congress  control  and  their  pro- 
visions govern  the  force  of  patents,  which 
cannot  be  varied  in  their  effect  by  the  omis- 
sion from  them  of  statutory  provisions,  or 
the  insertion  of  other  or  different  ones. 

The  act  authorizing  the  issuance  of  the 
scrip  on  which  this  patent  was  obtained  does 
not  provide  for  any  notice  to  adverse  claim- 
ants by  personal  service,  by  posting  on  the 
ground,  by  publication,  nor  m  any  pther  way. 
and  does  not  attempt  to  empower  the  land 
office  to  prescribe  notice*  It  is  not  shown 
that  the  appellants  had  any  constructive  or 
other  notice  which  would  have  enabled  them 
to  assert  their  claims  before  the  land  office. 
Although  courts  take  judicial  notice  of  the 
/ulea  of  the  General  Land  Office.,  it  does  not 
appear  that  there  was  any  rule  requiring 
the  service,  posting,  or  publication  of  no- 
tices in  cases  of  this  character  at  the  time 
the  patent  was  issued.  If  Congresa  at* 
tempted  to  confer  authority  on  the  land  of- 
fice to  make  such  a  rule,  the  question  would 
still  arise  as  to  whether  this  is  not.  as  distin- 
guished from  formal  and  ordinary  routine 
office  matters  whicli  may  be  r<$gulated  by 
executive  departmentsi  a  legislative  power 
which  can  be  exercised  by  Congress  only, 
and  which  cannot  be  delegated  so  as  to  en* 
able  the  land  office  to  leigislate  or  prescribe 
the  time  and  conditions  of  notices  which 
if  not  answered  would  deprive  the  citizen 
of  his  property  by  a  proceeding  to  which 
he  was  not  a  party.  In  United  States  v. 
Eaton.  144  U.  S.  677.  36  U  ed.  691,  12 
Sup  Ct.  Rep.  764,  the  court  stated:  ''It 
was  said  by  this  court  in  Morrill  v.  Jones, 
106  U.  S.  466,  467,  27  L.  ed.  267,  268,  1 
Sup.  Ct.  Rep.  423*  that  the  Secretary  of  the 
Treasury  cannot  by  his  regulations  alter  or 
am^id  a  revenue  law,  and  that  all  he  can 
do  is  to  regulate  the  mode  of  proceeding  to 
carry  into  effect  what  Congress  has  enacted. 


Accordingly  it  was  held  in  that  case,  under 
§  2505  of  the  Revised  Statutes,  which  pro- 
vided that  live  animals  specially  imported 
for  breeding  purposes  from  Beyond  the  seas 
should  be  admitted  free  of  duty,  upon  proof 
thereof  satisfactory  to  the  Secretary  of  the 
Treasury  and  under  such  regulations  as  be 
might  prescribe,  that  he  had  no  authority  to 
prescribe  a  regulation  requiring  that,  before 
admitting  the  animals  free,  the  collector 
should  be  satisfied  that  they  were  of  supe- 
rior stock,  adapted  to  improving  the  breed 
in  the  United  States  ...  It  would  be 
a  very  dangerous  principle  to  hold  that  a 
thing  prescribed  by  the  Commissioner  of 
Internal  Revenue,  as  a  needful  regulation 
under  the  Oleoma rgar in  Act,  for  carrying 
it  into  eflect,  could  be  considered  as  a  thing 
'required  by  law'  in  the  carrying  on  or  con- 
ducting of  the  business  of  a  wholesale  dealer 
in  oleomargarin.  in  such  manner  as  to  be- 
come a  criminal  offense."  It  is  evident  that 
the  land  office,  proceeding  under  the  act  of 
Congress  authorizing  the  granting  of  vacant 
land  only,  would  not  issue  a  patent  for  land 
occupied  by  appellants  or  others,  unless  mis- 
led by  mistake,  misrepresentation,  or  fraud, 
and  that  no  patent  would  have  been  issued 
if  the  statute  had  provided  for  a  proper  no- 
tice, and  such  notice  had  been  given,  ena- 
bling the  appellants  to  defend,  and  they  had 
appeared  and  showed  that  they  were  in  pos- 
session, which  they  now  seek  to  do  after 
service  of  summons  Hence,  if  the  patent 
is  now  held  to  be  conclusive,  and  consequent- 
ly the  appellants  are  to  he  dispossessed,  the 
result  attained  will  deprive  them  of  their 
property,  which  was  not  intended  by  the 
land  office,  nor  contemplated  by  the  acts  of 
Congress. 

In  other  cases  Congress  has  provided  for 
reasonable  notice  which  gives  adverse  claim- 
ants an  opportunity  to  establish  their  rights 
before  the  land  office.  The  applicant  for  a 
mining  patent  must  have  the  ground  sur- 
veyed and  staked  and  notice  posted  on  the 
claim  and  published  in  a  newspaper  for  sixty 
days.  The  homestead  applicant  is  required 
to  give  notice  and  bring  witnesses  to  prove 
that  he  has  resided  on  the  land  for  the  re- 
quired length  of  time  It  would  seem  tha^ 
the  statute  which  controls  in  this  case  was 
drawn  on  the  theory  that  only  vacant  land 
could  be  patented  in  lieu  of  tracts  surren- 
dered on  forest  reservations,  and  that,  as  it 
applied  only  to  vacant  land,  there  was  no 
one  to  notify.  But.  if  it  transpires  that 
the  land  patented  was  not  vacant,  the  per- 
sons having  possession  and  improvements 
there  ought  not  to  be  deprived  of  their 
rights  without  notice  to  them  in  compliance 
with  some  proper  act  of  Congress.  To  ad- 
judicate otherwise  would  open  the  door  for 
deception  in  the  land  office,  and  allow  specu- 
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la  tors  and  unscrupulous  persons  clandestine- 
ly and  by  fraud,  misrepresentation,  or  mis- 
take to  obtain  patents  without  notice,  and 
deprive  the  owners  of  agricultural  and  other 
valuable  lands,  and  the  people  of  whole 
towns  and  communities,  of  their  lots,  dwel- 
lings, business  houses,  and  other  hard-earned 
holdings  on  the  public  domain.  For  the 
court  to  dispossess  the  prior  occupants  of 
their  homes  and  property  under  these  cir- 
cumstances, and  allow  them  no  protection 
except  to  request  the  Attorney  General  of 
the  United  States  to  institute  suit  to  set 
aside  the  patent,  which  might  be  defended 
in  the  courts  for  years,  while  they  were  kept 
out  of  possession,  would  be  poor  relief  and 
a  palpable  denial  of  justice  It  would  be 
different  if  the  act  of  Congress  had  provided 
for  and  the  appellants  had  been  given  proper 
notice  and  an  opportunity  in  the  land  of- 
fice to  show  a  prior  possession  which  might 
have  protected  them  there  and  prevented  the 
issuance  of  the  patent  or  made  it  conclusive 
if  they  failed  to  appear,  or  if  Congress  in 
its  control  of  the  public  domain  had  in- 
tended by  any  legisation  to  strip  the  set- 
tler of  his  prior  possession  and  improve- 
ments without  notice 

That  the  patent  under  which  the  respond- 
ent claims  was  issued  in  a  merely  ex  parte 
proceeding  is  exemplified  by  the  following 
excerpt  from  the  decision  of  the  Secretary 
of  the  Interior  in  Gray  Eagle  Oil  Co.  ▼. 
Clarke.  30  Land  Dec  670:  "The  Act  of  1897 
describes  the  land  which  may  be  selected 
under  its  provisions  as  'vacant  land  open 
to  settlement.*  To  be  vacant,  land  must  be 
unoccupied  To  be  open  to  settlement,  land 
must,  among  other  things,  not  be  known  to 
contain  valuable  mineral  deposits  Land 
which  is  occupied  by  another  or  which  is 
known  to  contain  valuable  mineral  deposits 
is  therefore  not  subject  to  selection  under 
aaid  act  It  is  a  general  rule  that  appli- 
cants for  the  public  land  must  show  that 
the  land  applied  for  is  of  the  character  con- 
templated by  the  law  under  which  it  is 
sought  ...  As  has  been  said  in  various 
decisions  of  the  department,  this  law  consti- 
tutes a  standing  offer  on  the  part  of  the 
governoDent  for  an  exchange  of  lands.  In 
thit^  offer  the  lands  to  be  exchanged  are  de- 
scribed. Those  to  be  relinquished  by  the 
individual  must  be  within  a  forest  reserva- 
tion and  those  to  be  taken  by  him  must  be 
vacant  and  open  to  settlement  It  is  in- 
cumbent upon  one  who  wishes  to  take  ad- 
vantage of  this  standing  offer  to  bring  him- 
self within  the  terms  thereof,  not  only  as 
to  the  land  he  proposes  to  relinquish,  but 
also  as  to  that  which  he  proposes  to  take 
in  exchange.  It  is  his  duty  to  inform  him- 
self as  to  the  character  and  condition  of  the 
land  he  proposes  to  select,  and  to  honestly 


disclose  the  facts  thus  ascertained.    The  lo- 
cal land  officers  with  whom  the  papers  are  to 
be  filed  cannot  reasonably  be  expected   to 
have  a  personal  knowledge  of  the  conditions 
and  character  of  all  the  public  lands  within 
their  district.     Much  less  can  the  land  of- 
ficers at  Washington  be  expected  to   have 
a  personal  knowledge  thereof."    In  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.   81 
L.R.A.  230,  50  C.  C.  A.'  70,  112  Fed.  4,  21 
Mor.  Min.  Rep.  633,  the  court  considered  a 
number  of  cases  which  support  these  views. 
To  allow  th6  applicant  to  present  his  own 
proofs  under  the  circumstances  depicted,   in 
the  absence  of  and  without  notice  to  ad- 
verse claimants,  and  when  the  land  office  ia 
without  knowledge  regarding  the  condition 
of  the  Ismd  excepting  as  informed  by  the 
applicant,  and  then  hold  that  the  patent  is 
conclusive  against  the  settler  and  adverse 
claimant,  would  be  equivalent  to  giving  full 
force   and  validity   to   judgments   rendered 
upon  mere  ex  parte  proof,  without  summons 
or  notiee  to  the  defendants  to  be  bound  by 
the  judgments     That  to  enforce  a  patent  or 
judgment  obtained  under  such  circumstances 
is  contrary  to  legal  principles  and  constitu- 
tional guaranties,  and  might  result  in  great 
injustice  to  adverse  claimants,  is  apparent. 
We  do  not  wish  to  be  understood  as  holding 
that  patents  issued  without  notice  upon  va- 
cant land  are  not  valid,  nor  to  determine  re- 
garding the  validity  of  a  patent  issued  after 
the  adverse  claimant  has  presented,  or  had 
an  opportunity  to  present,  his  proofs  to  the 
land  oflftce.     In  Rose  v.  Richmond  Min.  Co. 
17  Nev.  65.  27  Pac.  1105,  a  patent  issued 
under  a  second  application  for  one  on  the 
same  ground  over  which  adverse  suit  was 
pending  was  set  aside,  and  it  was  held  that 
if  a  patent  was  issued  without  authority  of 
law  it  was  absolutely  void.     In  South  End 
Min    Co.  V   Tinney.  22  Nev.  19,  35  Pac.  89, 
It  appeared  that,  several  yearfi  after  plain- 
tiff had  made  application  for  a  patent  to  a 
mining  claim,  and  the  notices  and  time  for 
starting   adverse   proceedings   had   expired, 
and  plaintiff  had  not  paid  for  the  ground 
nor  obtained  the  final  certificate  from  the 
receiver,  and  had  ceased  to  do  the  annual 
assessment  work,  defendant's  grantor  relo- 
cated a  portion  of  the  ground  and  held  con- 
tinuous possession  thereafter.    A  year  after 
the  relocation,  plaintiff,  without  defendant's 
knowledge,  obtained  a  patent  to  the  origi- 
nal claim,  after  submitting  to  the  register 
and  receiver  of  the  land  office  affidavits  to 
establish  the  fact  that  the  assessment  work 
had  been  done  on  the  claim  each  year  as 
required  by  the  mining  laws,  when,  in  fact, 
it  had  not  been  done.    It  was  held  that  this 
was  a  fraud  upon  the  defendant,  and  that 
the  plaintiff,  relying  upon  the  patent,  could 
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The  court  went  behind  the  patent  and  in- 
quired into  the  regularity  of  the  proceed- 
ings, the  rafficiencj  and  character  of  the 
evidence  enbrnitted  on  the  applicati(m  for 
the  patent,  and  the  defendant  was  permitted 
to  introduce  testimony  before  the  court  to 
eon  trad  ict  the  etatements  set  forth  in  the 
affidavit,  the  eufficieney  of  which  had  al- 
ready been  passed  upon  by  the  register  and 
receiver  before  issuing  th»  final  certificate 
or  receipt  for  the  money  for  the  land.  In 
the  opinion  by  Bigelow,  J.,  it  was  said: 
'*0f  the  right  of  the  defendants  to  set  up 
an  equitable  defense  to  an  action  for  the 
possession  of  lands  there  can  be  no  ques- 
tion, and  as  to  this  defense  the  case  is  to 
be  tried  in  the  same  manner  and  upon  the 
same  principles  that  would  apply  to  an 
original  bill  in  equity  brought  for  the  same 
purpose.  Pom.  Rem.  &  Rem.  Righta,  §§ 
87  et  seq.;  Bohall  v.  Dilla,  114  U.  S.  47,  29 
L.  ed.  61,  5  6up.  Ct.  Rep.  782;  Quinby  v. 
Conhin,  104  U.  6.  420,  20  L.  ed.  800;  Estrada 
T.  Murphy,  10  Cal.  248,  273;  Hollinshead 
V.  Simme,  61  Cal.  158;  Treadway  v.  Wilder, 
8  Nev.  93;  Dutertre  v.  Shallenberger,  21 
Nev.  507,  84  Pac.  449;  Suessenbach  v. 
First  Nat.  Bank,  5  Dak.  477,  41  N.  W.  662. 
.  .  .  Obtaining  a  patent  to  the  defend- 
ants' mine  was  under  the  circumstances  a 
positive  and  unequivocal  fraud  upon  them. 
.  .  .  These  are  that,  without  the  publica- 
tion or  posting  of  any  notice  of  its  inten- 
tion 80  to  do,  and  without  the  defendant's 
consent  or  knowledge,  the  plaintiff  has  se- 
cretly and  surreptitiously  obtained  a  patent 
to  their  property.  This  is  entirely  suffi- 
cient to  require  a  court  of  equity  to  hold 
it  a  trustee  of  that  title  for  the  defendants. 
This  has  often  been  decided  by  the  courts, 
and  the  principle  upon  which  it  is  done 
is  quite  dearly  stated  by  Judge  Sawyer  in 
the  case  of  Lakin  v.  Sierra  Buttea  Gold 
Min.  Co.  [C.  C]  11  Sawy.  231,  238,  26  Fed. 
337.  as  follows:  'Where  one  party  wrong- 
fully obtains  the  legal  title  to  land  which 
in  equity  and  good  conscience  belongs  to  an- 
other, whether  he  acts  in  good  faith  or 
otherwise,  he  will  be  charged  in  equity  as 
a  constructive  trustee  of  the  equitable  own- 
er. That,  I  think,  is  a  doctrine  established 
by  the  following  cases:  Wilson  v.  Castro, 
31  Cal.  420;  Salmon  v.  Symonds,  30  Cal. 
301;  Bludworth  V.  Lake,  33  Cal.  256; 
Hardy  v.  Harbin,  4  Sawy.  649,  Fied.  Cas. 
No.  6,060.'  .  .  .  The  defendant  there 
had  secretly  and  clandestinely,  but  without 
positive  fraud,  and  without  any  fiduciary 
relation  existing  between  the  parties,  by 
means  of  an  old  and  dormant  application, 
obtained  a  patent  to  the  plaintiflT's  mine. 
Upon  the  ground  stated  in  the  quotation, 
it  was  decreed  that  the  defendant  held  this 
title  in  trust  for  the  plaintiff,  and  it  was 


compelled  to  convey  it  to  him.  ...  In 
Hardy  v.  Harbin,  4  Sawy.  686,  Fed.  Caa. 
No.  6,060,  Justice  Field  said  (page  640) : 
'The  bill  is  filed  for  the  purpose  of  having 
a  trust  declared  and  enforced,  the  complain^ 
ant  relying  upon  the  established  doctrine 
that  wherever  property  is  acquired  by 
fraud,  or  under  such  circumstances  as  to 
render  it  inequitable  for  the  holder  of  the 
legal  title  to  retain  it,  a  court  of  equity 
will  convert  him  into  a  trustee  of  the  party 
actually  entitled  to  its  beneficial  enjoy- 
ment/ The  title  involved  was  a  United 
States  patent,  and  it  was  again  decreed  to  be 
held  in  trust  for  the  true  owner.  In  San- 
ford  T.  Sanford,  19  Or.  3,  13  Pac  602,  de- 
cided by  the  supreme  court  of  Oregon,  and 
subsequently  affirmed  by  the  Supreme  Court 
of  the  United  States  (139  U.  S.  642,  35 
L.  ed.  290,  11  Sup.  Ct.  Rep.  666),  one  had 
by  a  false  affidavit  made  in  the  land  office 
obtained  a  patent  to  a  piece  of  land  upon 
which  another  had  settled,  and  which  equi- 
tably belonged  to  the  latter.  It  was  again 
decided  that  the  patentee  held  the  legal 
title  in  trust  for  the  equitable  owner.  In 
Rector  v.  Gibbon,  111  U.  8.  276,  291,  28 
L.  ed.  427,  432,  4  Sup.  Ct.  Rep.  606,  the 
Supreme  Court  of  the  United  States,  speak- 
ing of  the  case  of  Johnson  v.  Towsley,  13 
Wall.  72,  20  Ia  ed.  486,  said:  'The  decision 
aptly  expresses  the  settled  doctrine  of  this 
court  with  reference  to  the  action  of  officers 
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of  the  Land  Department,  that,  when  tlie 
legal  title  has  passed  from  the  United  States 
to  one  party,  when  in  equity  and  in  good 
conscience  and  by  the  laws  of  Congreee  it 
ought  to  go  to  another,  a  court  of  equity 
will  convert  the  holder  into  a  trustee  of 
the  true  owner  and  compel  him  to  convey 
the  legal  title.'"  Althoug(h  the  plaintiif 
and  reepondent  may  not  be  considered  a  con- 
structive or  other  trustee  for  the  appel- 
lants when  they  have  taken  no  steps  to 
acquire  title,  these  caaea  support  the  posi- 
tion that  it  would  be  inequitable  to  allow 
it  to  recover  if  the  appellants  were  in  pop- 
sessdon  of  the  land  at  the  time  it  was  se- 
lected and  patented. 

In  a  late  case  (Brandon  v.  Ard,  211  U. 
S.  18,  63  L.  ed.  68,  20  Sup.  Ct.  Rep.  1), 
similarly  in  principle  to  the  selection  in  an 
ex  parte  proceeding  of  lands  in  lieu  of 
others  surrendered  in  a  foreat  reae^ation 
as  involved  in  the  pending  action,  a  rail- 
road company  had  selected  as  indemnity  to 
supply  alleged  deficiencies  in  place  limits, 
and  obtained  patent  for,  a  piece  of  land 
which  was  in  actual  possession  of  Ard,  and 
had  been  in  his  possession  prior  to  the  mak- 
ing of  an  order  by  the  land  office  and  the 
Secretary  of  the  Interior  withdrawing  the 
land  from  sale  or  settlement.  Brandon  and 
Pratt  purchased  the  land  from  the  company. 
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and  the  trial  and  supreme  courts  of  Kan- 
sas sustained  the  patent,  and  rendered  judg- 
ment against  Ard.  The  decision  of  the 
^tate  court  was  reversed  (74  Kan.  424,  118 
Am.  St.  Rep.  321,  87  Pac.  366),  and  Ard 
was  allowed  to  retain  the  land,  although 
the  claims  made  against  him  in  the  suit 
were  based  on  patents  issued  subsequently 
to  the  rejection  by  the  land  office  of  his 
own  application  for  the  land.  After  holding 
that  Ard  was  not  bound  or  affected  by  a 
suit  to  which  he  was  not  a  party,  brought 
by  the  Attorney  General  of  the  United 
States  at  the  instance  of  the  Secretary  of 
the  Interior  to  cancel  the  patent,  and  that 
he  '^acquired  an  equitable  right  to  the  land 
that  could  not  be  displaced  by  the  wrong- 
ful act  of  the  local  land  office,"  the  Supreme 
Court  of  the  United  States,  after  referring 
to  the  case  of  Shepley  v.  Cowan,  91  U. 
S.  330,  23  L.  ed.  424,  quoting  from  its  for- 
mer decision,  said:  ''Within  the  authority 
of  that  case,  we  think  the  defendant  has 
shown  an  equity  prior  to  all  claims  of  the 
railway  company.  .  .  .  The  law  deals 
tenderly  with  one  who  in  good  faith  goes 
upon  the  public  lands  with  a  view  of  mak- 
ing a  home  thereon.  .  .  .  The  policy  of 
the  Federal  government  in  favor  of  settlers 
upon  public  lands  has  been  liberal.  It  rec- 
ognizes their  superior  equity  to  become  the 
purchasers  of  a  limited  extent  of  land,  com- 
prehending their  improvements,  over  that 
of  any  other  person.  Clements  v.  Warner, 
24  How.  394,  397,  16  L.  ed.  695,  696." 

To  the  various  exceptions  to  the  rule 
that  a  patent  is  conclusive,  we  think  should 
be  added  cases  like  the  present  one,  where 
the  patent  has  been  issued  in  a  proceed- 
ing to  which  the  claimants  having  prior 
possession  of  the  land  were  not  made  parties 
or  given  notice,  and  that  grave  injustice 
would  result  in  holding  that  they  cannot 
attack  a  patent  the  issuance  of  which 
they  were  not  given  an  opportunity  to  op- 
pose, and  which  if  held  valid  would  de- 
prive them  of  prior  existing  rights. 

On  behalf  of  respondent,  it  was  suggested 
on  the  argument  that  the  patent  would  re- 
late back  to  the  time  of  the  issuance  of  the 
receipt  or  certificate,  but  the  record  is  si- 
lent in  this  respect,  and  contains  no  refer- 
ence as  to  when  or  whether  any  receipt  or 
certificate  issued.  One  of  the  respondent's 
witnesses  testified  that  he  knew  the  appel- 
lants had  been  in  possession  for  a  period 
of  six  months  or  more  prior  to  the  date  of 
the  patent.  As  the  record  contains  nothing 
regarding  the  time  the  application  for  the 
patent  was  filed,  nor  as  to  when  or  whether 
any  affidavit  or  proofs  were  submitted  that 
the  land  was  vacant,  if  it  may  be  presumed 
that  affidavits  that  the  land  wa»i  vacant 
were   submitted,    there   is   no   presumption 


that  they  were  filed  six  monthfl  before  or 
I  any  definite  time  previous  to  the  issuance 
of  the  patent.  Hence  the  uncontradicted 
evidence  submitted  by  the  plaintiff  and  re- 
spondent shows  that  the  appellants  were 
in  possession  of  the  land  in  controversy  at 
the  time  of  the  issuance  of  the  patent  and. 
for  six  months  or  more  prior,  and  there  is 
no  evidence  indicating  that  they  were  not 
in  possession,  or  that  tke  land  was  vacant 
at  the  time  the  application  for  patent  and 
the  proofs  in  support  thereof  were  filed. 
A  condition  shown  to  exist  at  a  particular 
time  is  presumed  to  continue  thereafter, 
but  there  is  no  presumption  that  it  had 
continued  for  any  length  of  time  previous- 
ly. Lawson,  Presumptive  Ev.  pp.  167,  191, 
and  cases  there  cited.  In  Bullock  v.  Wil- 
son, 5  Port.  (Ala.)  338,  it  was  held  that 
a  patent  of  itself  was  not  evidence  of  title 
in  a  suit  commenced  anterior  to  its  date. 
The  patent  being  regular  on  its  face,  its 
introduction  in  evidence  alone  raised  a  pre- 
sumption that  the  government  had  conveyed 
the  land  to  the  Aztec  Land  &  Cattle  Com- 
pany, limited,  and  that  the  land  was  va- 
cant at  the  time  of  its  issuance.  This 
presumption  is  overcome  by  the  proof  that 
the  land  was  in  the  possession  of  the  ap- 
pellants at  the  time  of,  and  for  more  than 
six  months  prior  to,  the  date  of  the  patent. 
If  it  had  not  been  overcome,  the  presump- 
tion that  the  land  was  vacant  would  not 
have  run  backward  any  more  than  a  show- 
ing that  the  appellants  were  in  possession 
would  have  raised  a  presumption  that  they 
had  been  in  possession  previously  to  the 
time  shown  by  the  testimony.  No  evidence 
of  the  incorporation  of  the  Aztec  Land  A 
Cattle  Company,  Limited,  nor  any  resolu- 
tion by  it  authorizing  the  execution  of  a 
deed  or  power  of  attorney,  was  introduced. 
The  power  of  attorney  which  was  admitted, 
and  which  purports  to  be  signed  by  the 
company,  was  dated  and  acknowledged  at 
the  city  of  New  York  on  the  29th  day  of 
May.  1906,  by  Albert  Strauss,  who  signed 
as  first  vice  president,  and  by  Kobert  M. 
Murray,  who  signed  as  secretary.  It  re- 
cited that  whereas  on  that  day  the  company 
surrendered  to  the  United  States  by  deed 
of  conveyance  80  acres  of  land  in  Arizona. 
'*by  which  it  became  entitled  to  select  other 
lands  of  equal  acreage  in  lieu  thereof: 
Now,  therefore,  the  said  Aztec  I^nd  k 
Cattle  Company,  Limited,  has  made,  con- 
stituted, and  appointed  ...  its  true  and 
lawful  attorney  for  it  and  in  its  name, 
place,  and  stead,  to  enter  into  and  take 
possession  of  each  and  every  tract  of  public 
land  in  any  state  or  territory  of  the  L^nited 
States  that  has  been  or  may  hereafter  be 
selected  by  it  in  lieu  of  the  land  surrendered 
to  the  United  States,  as  aforesaid.*'     This 
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is  no  proof,  and  raises  no  presumption,  that 
a  selection  of  or  application  for  the  land 
described  in  the  patent  was  made  on  that' 
day  or  at  any  other  time,  nor  that  proof 
of  the  character  of  the  land  was  made  to 
or   accepted    by   the   land   office   at   Carson 
City  or  Washington  on  that  day  or  at  any 
other  specified  time,  and  there  is  no  evi- 
dence in  the  record  from  which  it  can  be 
inferred    that    any   evidence    or    proofs    re- 
^rding   the   character   or  vacancy   of   the 
land  was  submitted  to  the  land  office  upon 
any  day  before  or  after  the  time  at  which 
appellants  are  shown  to  have  been  in  pos- 
session.    The  burden  of  proving  ownership 
was  upon  the  respondents,  as  it  always  is 
upon  the  party  alleging  it  when  denied,  and 
it  was  not  incumbent  upon  the  appellants 
to  establish  a  negative.     Jones  v.  Prospect 
Mountain  Tunnel  Co.  21  Xev.  339,  31  Pac. 
642,   17    Mor.   Min.   Rep.   530.     If  the   re- 
spondent is  to  rely  upon  the  patent  from 
a  time  previous  to  its  issuance,  it  should 
supply  evidence  on  a  new  trial  of  the  facts 
showing  the  previous  date  upon  which  by 
relation  it  took  effect;  and  if  the  land  was 
vacant  at  that  time  a  possession  in  appel- 
lants initiated  later  could  not  avail  them. 
On  the  other  hand,  if  the  appellants  were 
in  possession  at  the  time  the  patent  took 
effect  that  fact  would  appear  directly,  and 
whichever  party   is  entitled  would   recover 
upon  definite  evidence,  which  would  be  more 
satisfactory  than  to  rely  upon   n    fttrw'ned 
presumption,  which  might  work  an  injustloe. 

Another  contention  of  appellants  is  that 
respondent  is  without  power  to  hold  the 
land  because  it  is  not  necessary  for  the 
operation  of  a  railroad,  the  purpose  for 
which  respondent  is  incorporated^  as  speci- 
fied in  its  articles  of  amalgamation.  The 
allegations  of  the  answer  do  not  appear 
to  raise  any  issue  in  this  regard.  We  do 
not  mean  to  determine  that  such  an  issue 
can  be  properly  raised  in  this  action.  Whit- 
man Gold  &  Silver  Min.  Co.  v.  Baker,  3 
Nev.  386;  10  Cyc.  1134. 

Tt  is  cjaimed  that  the  respondent  must 
show  that  it  or  its  grantors  had  possession 
prior  to  the  possession  of  the  appellants, 
and  that  a  demand  was  made  upon  the  ap- 
pellants for  possession  before  respondent 
ean  recover.  But  if  the  land  was  vacant 
at  the  time  the  patent  would  take  effect 
by  relation,  it  would  establish  a  complete 
title  in  the  re^ondent  on  which  it  could 
recover  without  showing  a  prior  possession 
by  the  re^K>ndeBt  or  its  grantors.  If  the 
appellants  were  not  making  any  claim  to 
the  land  as  against  the  patent,  and  had  been 
previously  in  rightful  possession,  it  would 
be  necessary  to  make  a  demand  upon  them 
before  judgment  could  be  recovered  against 
them  for  costs.     In  15  Cyc  56,  it  is  said: 


"Notice  to  quit  or  demand  for  possession 
is  necessary,  and  as  a  rule  is  only  necessary, 
where  the  relation  of  landlord  and  tenant 
exists,  or  where  there  La  a  privity  or  con- 
nection of  title  between  the  parties.  With- 
in this  rule,  or  as  qualifications  of  or  ex- 
ceptions thereto,  such  notice  or  demand  is 
required  where  defendant  has  so  entered 
and  holds  possession  that  he  cannot  be 
treated  as  a  trespasser;  where  one  holds 
under  license  from '  the  Crown,  under  an 
executory  contract  for  purchase,  under  a 
contract  of  purchase  from  an  infant,  under 
a  sublease,  or  under  an  agreement,  with  re- 
lation to  a  division  line  and  occupation, 
which  amounts  to  a  license  to  occupy  until 
revoked.  But  notice  or  demand  is  unnec- 
essary where  defendant  has  repudiated  or 
otherwise  terminated  the  prior  relationship, 
and  has  asserted  a  hostile  possession  or 
claim;  .  .  .  where  he  denies  or  dis- 
claims plaintifTs  title,  interest,  or  right  of 
possession,  and  holds  adversely  or  inde- 
pendently, in  hostility  to  plaintiff,  and  un- 
der a  claim  of  right  in  himself." 

It  is  contended  that  the  ruling  on  the 
motion  for  nonsuit  can  be  reviewed  only 
on  a  motion  for  a  new  trial,  but  an  order 
granting  or  refusing  a  motion  for  a  non- 
suit depends  upon  whether  there  is  any 
evidence  to  support  a  judgment  in  favor 
of  the  plaintiff,  and  is  a  question  of  law, 
and  is  different  from  one  relating  to.  the 
weight  of  conflicting  evidence,  which  is  a 
question  of  fact  for  a  jury,  and  reviewable 
by  motion  for  a  new  trial.  In  considering 
and  quoting  from  some  cases  bearing  on 
this  subject,  Hayne,  in  his  work  on  New 
Trial  and  Appeal,  at  §  112,  states:  *'The 
ruling  on  motion  for  nonsuit  may  be  re- 
viewed either  on  motion  for  a  new  trial  or 
on  appeal  from  the  judgment.  The  ques- 
tion presented  on  motion  for  a  nonsuit  is 
a  question  of  law,  and  in  a  statement  on 
motion  for  a  new  trial  should  be  specified 
as  an  error  of  law.' " 

We  do  not  understand  that  respondent  is 
insisting  upon  other  technical  objections 
which  were  made. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  case  is  ordered  remanded 
for  a  new  trial. 

Sweeney,  J.:     I  concur. 

Norcross,  Ch.  J.,  dissenting: 

Defendants  at  the  date  of  the  issuance  of 
the  patent  under  which  plaintiff  claims  were 
occupants  and  in  such  possession  thereof 
that  the  land  in  controversy  upon  said  date 
could  not  be  regarded  as  vacant  land  with- 
in the  meaning  of  the  acts  of  Congress 
governing  the  issuance  of  such  patents. 
Act  June  4,  1897,  chap.  2,  30  Stat,  at  L. 
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36;  Act  June  6,  1900,  chap.  791,  31  Stat, 
at  L.  588,  614;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  61  L.R.A.  230,  50  C. 
C.  A.  79,  112  Fed.  4,  21  Mor.  Min.  Rep. 
633;  Shaw  v.  Kellogg,  170  U.  S.  312,  42 
L.  ed.  1050,  18  Sup.  Ct.  Rep.  632;  Kern 
Oil  Co.  V.  Clarke,  30  Land  Dec.  560, 
5.'55.  There  is  nothing  in  the  record,  how- 
ever, which  shows  when  the  patent  was 
applied  for,  or  that  defendants  were  in  pos- 
session upon  the  date  of  such  application. 
There  is  testimony  that  defendants  were 
known  to  be  in  possession  six  months  or 
more  prior  to  August,  1907.  There  is  a 
recital  in  the  power  of  attorney  to  Hugh 
H.  Brown  that  the  Aztec  Land  &  Cattle 
Company  surrendered  their  land  within  the 
forest  reserve  back  to  the  government  on 
May  29,  1906.  The  forms  required  by  the 
General  Land  Office  indicate  that  contem- 
poraneous with  the  relinquishment  of  the 
forest  reserve  land  to  the  United  States 
the  selection  of  the  lieu  land  is  made  and 
accompanied  with  affidavits  "showing  the 
lands  to  be  nonmineral  in  character  and  un- 
occupied." 30  Land  Dec.  569.  The  stat- 
ute did  not  provide  what  proof  should  be 
offered  to  support  such  an  application,  nor 
did  it  provide  for  any  notice.  The  land 
office,  however,  adopted  regulations  requir- 
ing proof  that  the  land  was  both  vacant  and 
open  to  settlement.  Cosmos  Exploration 
Co.v.  Gray  Eagle  Oil  Co.  100  U.  S.  301,  314, 
47  L.  ed.  1064,  23  Sup.  Ct.  Rep.  692. 

If,  as  a  matter  of  fact,  the  land  is  va- 
cant at  the  time  of  the  application  for  the 
lieu  land  and  the  proofs  in  support  thereof 
are  offered,  any  occupation  thereafter  could 
not  in  my  judgment  be  set  up  as  against  a 
patent  actually  issued.  Upon  the  other 
hand,  it  is  my  conclusion  that  if  the  land 
is  actually  oceui)ied,  and  hence  not  vacant, 
and  proofs  are  fraudulently  made  to  the 
effect  that  the  land  is  vacant,  an  occupant 
of  the  land,  especially  one  who  had  no  no- 
tice of  the  application,  could  set  up  such 
fraud  as  a  defense  in  a  suit  of  the  character 
now  under  consideration.  This  view,  I 
think,  finds  support  in  the  following  au- 
thorities: Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  ed.  485;  Shepley  v.  Cowan,  91 
U.  S.  330,  23  L.  ed.  424 :  yioore  v.  Robbins, 
96  U.  S.  530,  24  L.  ed.  848.  It  is  the  gen- 
eral rule,  however,  that  an  occupant  of  the 
public  land  without  title,  and  without  any 
attempt  being  made  to  secure  title,  cannot 
resist  the  enforcement  of  the  patent  of  the 
United  States  on  the  ground  of  such  occu- 
pancy." Sparks  v.  Pierce,  115  U.  S.  408,  29 
L.  ed.  428,  6  Sup.  Ct.  Rep.  102;  Treadway 
V.  Sharon,  7  Nev.  37 ;  Whittaker  v.  Pendola, 
78  Cal.  296,  20  Pac.  680 ;  Cragg  v.  C  ooper, 
150   Cal.    584,   89    Pac.    346;    Helstrom   t. 
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Rodes,  30  Utah,  122,  83  Pac.  730.  The 
patent  issued  to  the  Aztec  Land  &  Cattle 
Company  was  regular  and  lawful  upon  its 
face,  and  it  is  presumed  to  have  beeu  regu- 
larly issued.  Cyc.  correctly  states  the  law 
as  follows:  "Under  the  rule  that  public 
officers  are  presumed  to  do  their  duty,  the 
presumption  is  that  all  necessary  prelimi- 
nary steps  to  the  issuance  of  a  patent  have 
been  taken,  and  that  the  patent  was  regu- 
larly issued  and  is  valid  and  passes  the  legal 
title.  But  the  presumption  of  the  validity 
of  the  patent  may  be  rebutted  by  proof  that 
it  was  issued  without  authority  of  law  or 
was  obtained  by  fraud,  the  burden  of  proof 
being  upon  the  person  who  seeks  to  im- 
peach the  patent."  32  Cyc.  p.  1032;  Hoop- 
er v.  Young,  140  Cal.  275,  98  Am.  St.  Rep. 
50,  74  Pac.  140;  Harkrader  v.  Carroll  (D. 
C.)  76  Fed.  474,  18  Mor.  Min.  Rep.  474. 
The  proof  upon  the  part  of  the  plaintiff' 
establishes  the  fact  that  its  immediate 
grantor  had  a  government  patent  to  the 
land  in  controversy,  and  that  it  had  entered 
into  possession  of  the  land  embraced  within 
such  patent,  excepting  the  portion  occupied 
by  defendants,  and  a  small  portion  not  in- 
cluded in  the  deed  of  plaintiff's  grantor. 

Against  this  showing  there  was  nothing 
but  the  bare  occupancy  of  the  defendants, 
which  is  insufficient  to  overcome  the  pre- 
sumptions in  favor  of  the  patent.  Had  the 
defendants,  instead  of  resting  upon  the  proofs 
offered  by  the  plaintiff,  proved  that  they 
were  in  occupation  of  the  land  prior  to  the 
application  for  the  patent  and  had  no  notice 
of  the  proceedings  upon  which  it  had  been 
obtained,  I  am  of  the  opinion  plaintiff 
could  not  have  recovered;  but  it  cannot  be 
said  that  the  proofs  upon  the  part  of  the 
plaintiff  \vere  not  sufficient  to  warrant  the 
court  in  denying  the  motion  for  a  nonsuit, 
or  to  support  the  judgment  in  the  absence 
of  other  evidence. 

A  petition  for  rehearing  having  been 
granted,  Talbot,  J.,  on  January  4»  1913, 
handed  down  the  following  additional  opin- 
ion ( 35  Xev.  249,  129  Pac.  308 ) : 

Upon  further  consideration,  after  rehear- 
ing, we  see  no  reason  for  changing  the 
views  which  we  expressed  in  the  original 
opinion,  and  we  think  justice  and  the  law 
will  be  best  subserved  by  allowing  it  to 
stand.     32  Nev.  278,  107  Pac.  882. 

As  therein  directed,  the  judgment  of  the 
District  Court  is  reversed,  and  the  case  is 
ordered  remanded  for  a  new  trial. 

Sweeney,  J.,  concurs. 

Nororosfi,  Ch.  J.,  dissents. 
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MARY  BELL  WHITEHILL 

T. 

VIOTORIO  LAND  &  CATTLE  COMPANY, 

Appt. 

(38  N.  M.  620,  189  Pac.  184.) 

* 

Public  lands  —  entry  of  reserved  lands 
^~  Jurisdiction  of  land  department. 

An  attempted  exercise  of  jurisdiction  by 
the  Land  Department  in  the  acceptance  of 
an  eaitry  including  lands  reserved  from  en- 
try by  tlie  government,  where  the  reserva- 
tion from  entry  appears  as  a  matter  of 
record  in  the  land  office,  is  void,  as  to  the 
lands  reserved,  for  the  reason  that  it  is  an 
assumption  of  power  in  excess  of  its  juris- 
diction, and  the  same  can  be  shown  by  a 
defendant  in  an  action  at  law. 
For  other  cctses,  see  Public  Lands,  I.  5,  in 

Dig,  1-52  N,  S. 

(January  12,  1914.) 

APPEAL  by  defendant  from  a  juc^ment 
of  the  District  Court  for  Luna  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  trespass  by  defendant's 
cattle  upon  certain  lands  olaiined  by  plain- 
tiff under  a  desert  land  entry.    Reversed. 

Statement  by  Hanna,  J.: 

This  was  an  action  brought  by  Mary  Bell 
Whitehill,  appellee,  against  the  Victorio 
l^nd  &  Cattle  Conn^any,  appellant,  in  the 
district  court  of  Luna  county,  for  the  re- 
covery of  damages  tor  trespass  by  cattle 
upon  certain  lands  claimed  by  appellee,  in 
Grant  county,  under  a  desert  land  entry; 
the  desert  entry  beixig  for  the  S.  £.  i  of  the 
X.  W.  h  and  the  S.  £.  1  c^  section  12  in 
township  20  8.  of  range  12  W.,  and  lots 
numbered  3  and  4  in .  section  7,  and  lot 
numbered  1  in  section  18  in  township  20  S., 
range  11  W.  (being  318.25  acres). 

The  complaint  alleged  residence  of  the 
plaintiff,  corporate  capacity,  domieil,  and 
place  of  business  of  the  defendant  and  ap- 
pellant herein,  and  further  alleged  pos- 
session of  the  lands  described  by  plaintiff; 
that  the  defendant,  between  July  SdO  and 
August  4,  1911,  did  wrongfully  and  with- 
out right  or  authority,  and  against  the  will 
and  protest  of  the  plaintiff,  cause  and  allow 
a  large  number  of  its  cattle  io  go  upon  the 
lands  described,  and-  tread  down,  eat,  and 
destroy  grass  then  growing  thereon,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $3,200, 
for  which  she  prayed  judgment. 

Headnote  by  Hanna,  J. 

m  .    ,  -  —    —  -         ■    -       ^ j^^ 

Xote.  ^  As  to  conclusiveness  of  decisions 
or  finding  of  the  Land  Department,  see 
annotation  following  this  case,  post,  597. 


The  defendant,  appellant  here,  answering, 
denied  knowledge  or  information  sufficient 
to  form  a  belief,  as  to  the  ownership  and 
right  to  the  possession  in  plaintiff  of  the 
lands  described,  and  denial  of  the  trespass 
alleged,  and,  further  answering,  set  up  that 
the  lands  were  un fenced,  that  the  defendant 
had  no  knowledge  of  plaintiff*s  claim  to  the 
land,  and  was  the  owner  of  a  large  number 
of  cattle  then  ranging  upon  the  public  do- 
main of  the  United  States. 

Plaintiff,  by  way  of  reply,  denied  all  new 
matter  in  the  defendant's  answer. 

The  cause,  being  tried  to  a  jury,  resulted 
in  a  verdict  for  plaintiff,  assessing  her  dam- 
ages at  $1,591.25. 

The  testimony  showed  that  on  May  6, 
1911,  plaintiff,  Mary  Bell  Whitehill,  filed 
her  desert  entry  declaration  in  the  United 
States  land  office,  at  Las  Cruces.  New 
Mexico,  for  the  land  within  described,  at 
which  time  a  portion  of  said  land,  to  wit, 
the  K  E.  i  of  the  N.  £.  i,  being  lot  1,  in 
section  18,  township  20  S.,  range  11  VV.,  had 
been  reserved  by  the  government  of  the 
United  States,  for  which  reason  this  portion 
of  the  desert  land  entry  was  subsequently 
canceled  by  letter  of  October  17,  1011.  The 
trespass  complained  of  in  the  complaint,  and 
for  which  damages  were  sought,  according  to 
the  testimony,  occurred  between  the  20th 
day  of  July  and  the  4th  day  of  August, 
1911. 

Messrs.  Wilson  &  Walton,  for  appel- 
lant: 

Plaintiff  could  not  recover  tor  injuries  to 
that  portion  of  the  land  covered  by  the 
desert  entry  which  was  can<»led. 

Seott.  V.  Carew,  196  U  S  100,  49  L.  ed. 
403»  2;&  Sup.  Ct  Rep.  193;  Doolan  v.  Carr, 
125  U.  S<  618»  31  L.  ed.  844,  8  Sup.  Ct.  Hep. 
1228;  Burfenning  v.  Chicago,  St;  P.  M.  & 
0.  R.  Co.  163  U.  S.  321,  41  L.  ed.  176, 
16  Sup.  Ct.  Rep.  1018;  Morton  v.  Nebraska, 
21  WaU'  660,  22  L.  ed.  6d9.  12  Mor.  Min. 
Rep.  451;  Lake  Superior  Ship  Canal,  R.  & 
Iron  Co.  V.  Cuaninghain,  166  U.  S.  354,  89  L. 
ed.  183,  1&  Sup.  Ct.  Rep.  103;  Grisar  v.  Mc- 
Dowell, 6  Wall.  363,  IS  L.  ed.  863;  Kraus 
V.  Congdott,  88  C.  C.  A.  182,  161  Fed.  18. 

Mr.  J.  S.  Fielder  for  appellee. 

Hanna,  J.,  delivered  the  opinion  of  the 
court : 

The  first  error  assigned  and  presented  for 
the  consideration  of  this  court  is  based 
upon  a  refusal  of  the  district  court  to  in- 
struct the  jury  that  plaintiff  could  not  re- 
cover for  injuries  to  that  portion  of  the 
land  covered  by  plaintiff's  desert  entry 
which  was  subsequently  canceled.  It  ap- 
pears from  the  record  that,   prior  to  the 
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time  when  plaintiff  filed  her  deaert  land 
entry  declaration  in  the  local  land  office,  a 
40-acre  tract  included  in  her  entry  bad  Ijeen 
reserved  from  entry  by  the  government. 
Subsequent  to  her  entry,  plaintiff  was  cited 
to  show  cause  why  that  portion  of  her 
entry  should  not  be  canceled,  and,  failing  to 
make  a  showing,  the  entry  was  canceled  as 
to  the  40  acres  in  question,  but  not  until 
after  the  trespass  complained  of  in  this 
action. 

It  18  contended  by  the  appellant  that,  the 
subdivision  of  plaintiff's  entry  not  being 
subject  to  entry,  the  receiving  and  allowing 
of  entry  by  officers  of  the  local  land  office 
were  without  authority,  and  therefore  void. 
On  the  other  hand,  appellee  contends  that 
an  entry  of  land  valid  on  its  face  constitutes 
such  an  appropriation  and  withdrawal  of 
the  land  as  to  segregate  it  from  the  public 
domain  and  appropriate  it  to  private  use, 
and,  even  though  the  entry  may  be  in  fact 
invalid,  no  lawful  entry  or  settlement  can 
be  made  on  the  land  by  another  person. 
With  this  contention  we  agree,  and  we  find 
the  principle  supported  by  the  following 
well-considered  authorities:  James  v.  Ger- 
mania  Iron  Co.  46  C.  C.  A.  476,  107  Fed. 
597;  Hastings  &  D.  R.  Co.  v.  Whitney,  132 
XJ.  S.  357.  33  L.  ed.  363,  10  Sup.  Ct.  Rep. 
112;  Parsons  v.  Venzke,  164  U.  S.  89,  41 
L.  ed  360,  17  Sup.  Ct.  Rep.  27;  Hodges  v. 
Colcord,  193  U.  S.  192,  48  L.  ed.  677,  24 
Sup.  Ct.  Rep.  433;  McMichael  v.  Murphy, 
197  U.  S.  304,  49  L.  ed.  766,  25  Sup.  Ct. 
Rep.  460;  Holt  v.  Murphy,  207  U.  S.  407, 
52  L.  ed.  271,  28  Sup.  Ct.  Rep.  212. 

We  do  not  overlook  appellant's  conten- 
tion that  the  rule  referred  to  is  applicable 
only  to  cases  where  the  entries  or  filings  are 
valid  when  made,  or  at  least  are  only  void- 
able by  reason  of  facta  not  apparent  upon 
the  records,  and  that,  in  the  case  under  pres- 
ent consideration,  the  same  records  by  which 
were  proved  the  making  of  the  entry  showed 
a  portion  of  the  land  included  therein  had 
been  heretofore  reserved,  for  which  reason 
the  land  was  not  subject  to  entry,  and  as 
to  the  portion  reserved  the  entry  was  void. 
The  record  in  this  case  is  not  dear  as  to 
the  character  of  reservation,  or  withdrawal 
from  entry,  which  the  sulklivision  of  land 
included  within  the  desert  entry  had  been 
subjected  to.  The  language  is  that  the  land 
had  been  reserved  from  entry  by  the  gov- 
ernment of  the  United  States. 

We  are  not  to  consider  the  question  as 
one  arising  between  the  government  and  the 
entryman,  but  as  affecting  the  status  of  the 
entry  at  the  time  of  the  alleged  trespass  by 
appellant.  It  would  seem  to  turn  upon  the 
point  of  whether  a  portion  of  the  entry  was 
void,  or  only  voidable,  by  reason  of  the  pre- 
existing reservation.     It   is  apparent   that 
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the  officials  of  the  land  office  have»  in  the 
matter  of  the  cancelation  of  that  portion 
of  the  entry  canceled,  pursued  a  course 
which  it  may  be  argued  recognized  the  entry 
as  one  of  prima  facie  validity.  The  with- 
drawal of  tlie  land  was  a  fact  peculiarly 
within  the  knowledge  of  the  officials  of  the 
land  office.  The  fact  that  the  officers  of 
the  land  office  were  in  error  in  overlooking 
an  order  of  withdrawal  of, the  land  from 
entry  would  not,  as  a  matter  of  first  impres- 
sion, make  the  entry  void,  but  rather  void- 
able, upon  the  question  being  raised  by  the 
party  entitled  to  raise  it;  i.  e.,  the  govern- 
ment. The  cases  cited,  supra,  are  those 
where  latent  delects  exist;  the  entry  being, 
so  far  as  could  be  known  at  the  time  of  its 
making,  prima  facie  valid,  but  investigation 
subsequently  developing  that  the  entryman 
was  disqualified  to  make  the  entry,  or  had 
perpetrated  fraud,  conditions  to  be  discov- 
ered by  evidence  dehors  the  record,  and  be- 
ing essentially  questions  of  fact. 

It  has  long  been  settled  that,  as  to  mat- 
ters of  fact  within  the  scope  of  the  au- 
thority of  the  officers  of  the  Land  Depart- 
ment of  the  United  States,  their  findings 
must  Ije  taken  as  conclusive  in  the  absence 
of  frand  and  mistake,  upon  the  principle 
of  estoppel  by  former  adjudication.  John- 
son V.  Towsley,  13  Wall.  72,  20  L.  ed.  485: 
Moore  v.  Robbins,  0«  U.  S.  530,  24  L.  ed. 
848 :  St.  Louis  Smelting  &  Ref.  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  ed.  875,  11  Mor.  Min. 
Rep.  673;  Sanford  v.  Sanford,  19  Or.  3,  13 
Pac.  602. 

If  the  reservation  of  the  land  in  question 
from  entry  is  a  question  of  fact,  to  be  de- 
termined by  the  land  officials,  then  the  dis- 
trict court  would  be  concluded  by  the  find- 
ing of  the  officials  as  evidenced  by  the  ac- 
ceptance of  the  entry,  and  no  error  could 
now 'be  predicated  upon  the  refusal  of  that 
court  to  instruct  the  jury  that  plaintiff 
could  not  recover  for  injuries  to  that  por- 
tion of  the  land  reserved  from  entry.  If 
the  reservation  from  entry,  however,  de- 
prived the  officials  of  all  jurisdiction  over 
the  land,  and  left  them  devoid  of  authority 
to  consider  a  filing  upon  the  land  reserved, 
then  the  acceptance  of  the  entry  would  be 
without  jurisdiction  and  absolutely  void, 
all  of  which  could  be  inquired  into  in  an 
action  at  law. 

No  cases  in  point  have  been  cited,  nor 
have  we  been  able  to  find  any,  where  the 
facts  were  analogous  to  those  now  before 
us.  Appellant  has  eited  the  case  of  Bur- 
fen  ning  V.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
163  U.  S,  321,  21  L.  ed.  176,  16  Sup.  Ct. 
Rep.  1018,  where  the  United  States  Supreme 
court,  speaking  by  Mr.  Justice  Brewer, 
said:  'Tt  has  undoubtedly  been  affirmed  over 
and  over  again  that  in  the  administration 
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«C  ibe  public  land  ^ygtem  o£  the  United  States 
questions  of  fact  are  for  the  consideration 
and  judgment  of  the  Land  Department,  and 
that  its  judgment  thereon  i»  final.  Wheth- 
er, for  instance,  a  certain  tract  is  swamp 
land  or  not,  saline  land  or  not,  mineral  land 
or  not,  presents  a  question  of  fact  not  rest- 
ing on  record,  dependent  on  oral  testi- 
mony; and  it  cannot  be  doubted  that  the 
decision  of  the  Land  Department,  (me  way 
or  the  other,  in  reference  to  these  questions, 
is  conclusive,  and  not  open  to  relitigation 
in  the  courts,  except  in  those  cases  of  fraud, 
etc.,  which  permit  any  determination  to  be 
re-examined.  Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  ed.  485;  St.  Louis  Smelting  & 
Bef.  Co.  y.  Kemp,  304  U.  S.  636,  26  L.  ed. 
875,  11  Mor.  Min.  Rep.  673;  Steel  v.  St. 
Louis  Smelting  ft  Ref.  Co.  106  U.  S.  447, 
27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389;  Wright 
T.  Roseberry,  121  U.  S.  488,  30  L.  ed.  1039, 
7  Sup.  Ct.  Rep.  985;  Heath  v.  Wallace,  138 
U.  S.  573,  34  L.  ed.  1063,  11  Sup.  Ct.  Rep. 
380;  McCormick  v.  Hayes,  159  U.  S.  332, 
40  L.  ed.  171,  16  Sup.  a.  Rep.  37.  But  it 
is  also  equally  true  that  when,  by  act  of 
Congress,  a  tract  of  land  has  been  reserved 
from  homestead  and  pre-emption,  or  dedi- 
cated to  any  special  purpose,  proceedings  in 
the  Land  Department  in  de^ance  of  such 
reservation  or  dedication,  although  culmi- 
nating in  a  patent,  transfer  no  title,  and 
may  be  challenged  in  an  action  at  law.  In 
other  words,  the  action  oi  the  Land  Depart- 
ment cannot  override  the  expressed  will  of 
Congress,  or  convey  away  public  lands  in 
disregard  or  defiance  thereof.  St.  Louis 
Snelting  ft  Ref.  Co  v.  Kemp,  104  U.  S.  636- 
646,  26  L.  ed.  875-878,  11  Mor.  Min.  Rep. 
673;  Wright  v.  Roseberry,  121  U.  S.  488, 
519,  30  L.  ed.  3039,  1048.  7  Sup.  Ct.  Rep. 
985;  Doolan  v.  Carr.  125  U.  S.  618,  31  L 
ed.  844,  8  Sup.  Ct.  Rep  1228 ;  Davis  v  Wieb- 
bold,  139  U.  S.  507,  529.  35  L  ed.  238,  246. 
11  Sup.  Ct.  Rep.  628:  Knight  v  United 
Land  Asso.  142  U  S.  161.  35  L.  ed.  974,  12 
Sup.  Ct.  Rep.  258. 

It  is  to  be  noted  that  the  illustrations 
given  of  the  rule  by  Mr.  Justice  Brewer  were 
specifically  limited  to  cases  not  presenting 
facts  resting  on  record,  which  is  not  a  con- 
dition in  the  present  case;  the  records  of 
the  land  ofHce,  in  this  instance,  showing  a 
reservation.  Were  the  present  case  one 
where  a  reservation  had  been  made  by  act 
of  Congress,  there  would  be  no  question  but 
the  authorities  last  cited  would  be  analogous 
and  controlling  upon  this  court.  What  dis- 
tinction can  there  be,  however,  as  a  matter 
of  principle,  between  a  reservation  from 
homestead  of  certain  lands  by  act  of  Con- 
gress and  a  reservation  from  entry  of  lands 
by  executive  proclamation  or  departmental 
withdrawaL    Is  not  the  jurisdiction  of  the 


Land  Department  as  effectively  cut  off  in 
the  one  case  as  in  the  other  ? 

In  the  case  of  New  Dunderberg  Min.  Co. 
V.  Old,  25  C.  C.  A.  120,  49  U.  S.  App.  201, 
70  Fed.  602,  speaking  of  the  jurisdiction  of 
the  liand  Department,  the  court  said: 
"Jurisdiction  of  the  subject-matter  is  the 
power  to  deal  with  the  general  abstract 
question.  The  test  of  jurisdiction  is  wheth- 
er or  not  the  tribunal  has  power  to  enter 
upon  the  inquiry,  not  whether  its  conclusion 
in  the  course  of  it  is  right  or  wrong." 

Our  inquiry  is  thus  limited  to  the  ques- 
tion of  the  power  of  the  local  land  oiSce 
officials  to  accept  and  give  validity  to  an 
entry  upon  lands  reserved  from  entry  by 
the  government,  where  the  reservation  is 
shown  upon  the  records  of  the  land  office. 
A  case  more  nearly  in  point  than  all  others 
we  have  examined  is  Morton  v.  Nebraska, 
21  Wall.  660,  22  L.  ed.  639,  12  Mor.  Mia. 
Rep.  451,  cited  in  the  TBurfenning  Case, 
where  the  facts  disclose  that  patent  had 
issued  for  saline  lands,  noted  as  such  on 
the  field  books,  although  the  notes  thereof 
had  not  been  transferred  to  the  register's 
general  plats.  It  is  true  that  known  salines 
were  reserved  from  entry  by  act  of  Congress, 
but  the  character  of  the  land  was  a  matter 
of  record  in  the  land  office,  as  the  fact  of 
the  reservation  in  this  case  was  a  Ihatter  of 
the  record. 

The  Supreme  Court  said  in  the  case  last 
cited  (Morton  v.  Nebraska) :  "It  does  not 
strengthen  the  case  of  the  plaintiffs  that 
they  obtained  certificates  of  entry,  and  that 
patents  were  subsequently  issued  on  these 
certificates.  It  has  been  repeatedly  decided 
by  this  court  that  patents  for  lands  which 
have  been  previously  granted,  reserved  from 
sale,  or  appropriated,  are  void.  Tlie  execu- 
tive officers  had  no  authority  to  issue  a  pat- 
ent for  the  lands  in  controversv,  because 
they  were  not  subject  to  entry,  having  been 
previously  reserved,  and  this  want  of  power 
may  be  proved  by  a  defendant  in  an  action 
at  law." 

The  Supreme  Court  of  the  United  States, 
in  the  Burfenning  Case,  supra,  said  in  com- 
menting on  the  case  of  Morton  v.  Nebraska : 
"It  will  be  observed  that  the  records  dis- 
closed that  the  lands  were  saline  lands  when 
the  proceedings  in  the  Land  Department 
were  had.  So  the  case  was  not  one  in  which 
the  Department  determined  a  fact  upon 
parol  evidence,  but  one  in  which  it  acted  in 
disregard  of  an  established  and  recorded 
fact." 

Thus,  it  is  to  be  observed  that,  if  the  de- 
cision as  to  whether  lands  were  saline  rest- 
ed upon  parol  evidence,  the  first  principle 
and  rule  should  apply,  and  the  conclusion 
of  the  land  officers  would  be  final;  whereas, 
if  the  character  of  the  land  had  been  deter- 
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mined  and  was  disclosed  by  the  record, 
there  would  be  a  failure  of  jurisdiction  and 
a  want  of  power,  which  might  be  proved 
by  a  defendant  in  an  action  at  law. 

In  another  case,  Davis  y.  Wiebbold,  199 
U.  S.  507-629,  36  L.  ed.  28ft-246,  11  Sup. 
Ct.  Rep.  636,  we  find  an  expression  of  opin- 
ion by  Mr.  Justice  Field  as  to  the  conclusive- 
ness of  the  patent  of  the  Land  Department 
when  assailed  collaterally  in  actions  at  law. 
Justice  Field  said:  ''We  have  had  occasion 
to  assert  their  unassailability  in  such  cases 
in  the  strongest  terms,  both  in  St.  Louis 
Smelting  &  Ref-  Co.  v.  Kemp,  104  U.  S.  636, 
640-646,  26  L.  ed.  876-878,  11  Mor.  Min. 
Rep.  073,  and  in  Steel  v.  St.  Louis  Smelting 
&  Ref.  Co.  106  U.  8.  447,  451,  452,  27  L. 
ed.  226,  228,  1  Sup.  Ct.  Rep.  389.  They  are 
conclusive  in  such  actions  of  all  matters 
of  fact  necessary  to  their  issue,  where  the 
Department  had^  jurisdiction  to  act  upon 
such  matters,  and  to  determine  them;  but 
if  the  lands  patented  were  not  at  the  time 
public  property,  having  been  previously  dis- 
posed of,  or  no  provision  had  been  made  for 
their  sale  or  other  disposition,  or  they  had 
been  reserved  from  sale,  the  Department 
had  no  jurisdiction  to  transfer  the  lands, 
and  their  attempted  conveyance  by  patent 
is  inoperative  and  void,  no  matter  with 
wliat  seeming  regularity  the  forms  of  law 
have  been  observed."  See  also  Knight  v. 
United  Land  Asso.  142  U.  S.  161-176,  35 
L.  ed.  974,  12  Sup.  Ct.  Rep.  258. 

While  it  is  true  we  are  not  concerned 
with  a  patent  in  this  case,  we  do  not  con- 
sider that  an  entry  can  be  held  to  have  any 
greater  validity  than  would  a  patent  which 
might  be  subsequently  issued  and  based 
upon  such  entry.  Judge  Sanborn,  in  the 
case  of  United  States  v.  Winona  &  St.  P.  R, 
Co.  15  C.  C.  A.  107,  32  U.  S.  App.  272,  67 
Fed.  059,  after  reviewing  numerous  authori- 
ties illustrating  the  distinction  between  the 
cases  in  which  the  Land  Department  has  act- 
ed upon  a  subject-matter  within  and  one 
without  its  jurisdiction,  said:  "A  careful 
study  and  anaylsis  of  these  decisions  will 
show  that  none  of  them  are  inconsistent 
with  the  following  rules:  (1)  A  patent  or 
certificate  of  the  Land  Department  to  land 
over  which  that  Department  has  no  power 
of  disposition  and  no  jurisdiction  to  deter- 
mine the  claims  of  applicants  for,  under  the 
acts  of  Congress,  is  absolutely  void,  and 
conveys  no  title  whatever.  Land  the  title 
to  which  had  passed  from  the  government 
to  another  party  before  the  claim  on  which 
the  patent  is  based  was  initiated,  land 
reserved  from  sale  and  disposition  for  mili- 
tary and  other  like  purposes,  land  reserved 
by  a  claim  under  a  Mexican  or  Spanish 
grant  sub  judice,  and  land  for  the  disposi- 
tion  of   which   the   acts  of  Congress   have 


made  no  proviuoii,  is  [arel  of  this  character* 
Polk  V.  Wendal,  9  Cranch,  87,  3  L.  ed.  «e6, 
and  cases  cited  under  it  supra.  (2)  A  pat- 
ent or  certificate  of  the  Land  Department 
to  land  over  which  that  Department  has 
the  power  of  disposition  and  the  jurisdic- 
tion to  determine  the  claims  of  applicants 
for,  under  the  acts  of  Congress,  is  impregna- 
ble to  collateral  attack,  whether  the  deci- 
sion of  the  Department  is  right  or  wrong,, 
and  it  conveys  the  legal  title  to  the  patentee 
or  to  the  party  named  as  entitled  to  that 
title  in  the  patent  or  certificate.  M inter 
V.  Crommelin,  18  How.  87,  89,  15  L.  ed. 
279,  280,  and  cases  cited  under  it  aupra. 
(3)  A  court  of  equity  may,  in  a  direct  pro- 
ceeding for  that  purpose,  set  aside  such  a 
patent  or  certificate,  or  declare  the  legal 
title  under  it  to  be  held  in  trust  for  one 
who  has  a  better  right  to  it,  in  eases  in 
which  the  action  of  the  Land  Department 
has  resulted  from  fraud,  mistake,  or  errone- 
ous views  of  the  law.  Bogan  v.  Edinburgli 
American  Land  Mortg.  Co.  11  C.  C.  A.  128,. 
27  U.  S.  App.  346,  63  Fed.  192,  195;  Cun- 
ningham V.  Ashley,  14  How.  377,  14  L.  ed. 
462;  Barnard  v.  Ashley,  18  How.  43,  15  L. 
ed.  285;  Garland  v.  Wynn,  20  How.  «.  15 
L.  ed.  801 ;  Lytle  y.  Arkansas,  22  How.  193, 
16  L.  ed.  306;  Lindsey  v.  Hawes,  2  Blacky 
554,  562,  17  L.  ed.  265,  268;  Johnson  v. 
Towsley,  13  Wall.  72,  86,  20  L.  ed.  485,  487; 
Moore  v.  Bobbins,  96  U.  S.  538,  24  L.  ed. 
852;  Bemier  v.  Bemier,  147  U.  S.  242,  37 
L.  ed.  152,  13  Sup.  Ct.  Rep.  244;  Mullan  v. 
United  States,  118  U.  S.  271,  278,  279,  30  L. 
ed.  170,  173,  6  Sup.  Ct.  Rep.  1041;  MoflTat  v. 
United  States,  112  U.  S.  24,  28  L.  ed.  «23,  & 
Sup.  Ct.  Repi  10." 

The  question  now  under  consideration 
was  referred  to  by  Mr.  Justice  Field  in 
St.  Louis  Smelting  &  Ref.  Co.  v.  Kemp, 
104  U.  S.  636,  at  page  641,  26  L.  ed.  875, 
877,  11  Mor.  Min.  Rep.  673,  where  be  said: 
**0f  course,  when  we  speak  of  the  conclusive 
presumptions  attending  a  patent  for  lands* 
we  assume  that  it  was  issued  in  a  case 
where  the  Department  had  jurisdiction  to 
act  and  execute  it;  that  is  to  say,  in  a 
case  where  the  lands  belonged  to  the  Unit- 
ed States,  and  provision  had  been  made  by 
law  for  their  sale.  If  they  never  were 
public  property,  or  had  previously  been  dis- 
posed of,  or  if  Congress  liad  made  no  pro- 
vision for  their  sale,  or  had  reserved  them, 
the  Department  would  have  no  jurisdiction 
to  transfer  them,  and  its  attempted  con- 
veyance of  them  would  be  inoperative  and 
void,  no  matter  with  what  seeming  regn* 
larity  the  forms  of  law  may  have  been  ob- 
served. The  action  of  the  Department  would 
in  that  event  be  like  that  of  any  other  spe- 
cial tribimal  not  having  jurisdiction  of  a 
case  which  it  had  assumed  to  decide.    Mat- 
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ters  of  this  kind,  disclosing  a  want  of  jaria- 
diction,  may  be  considered  by  a  court  of 
law.  In  such  cases  the  objection  to  the  pat- 
ent reaches  beyond  the  action  of  the  special 
tribunal,  and  goes  to  the  existence  of  a  sub- 
ject upon  which  it  was  competent  to  act." 

In  a  proceeding  entitled  "John  Campbell/' 
before  the  Secretary  of  the  Interior  (6 
Land  Dec.  317),  it  was  held  that  "the  Presi- 
dent is  vested  with  general  authority  in 
the  matter  of  reserving  land  for  public  usee, 
and  land  so  set  apart  is  not  subject  to  dis- 
position under  the  Publlo  Land  Laws  dur- 
ing the  existence  of  such  reservation."  See 
also  John  C.  Irwin.  6  Land  Dec.  585. 

It  is  a  settled  rule  of  decision  in  the 
Federal  courts  that,  so  long  as  an  executive 
withdrawal  of  public  lands  continues  in 
force,  the  lands  covered  thereby  are  not  sub- 
ject to  entry,  and  no  lawful  settlement  on 
them  can  be  acquired.  Wolsey  v.  Chapman, 
101  U.  S.  755,  25  L.  ed.  915;  Bullard  v. 
Des  Moines  &  Ft.  D.  R.  Co.  122  U.  S.  167, 
30  L.  ed.  1123,  7  Sup.  Ct  Rep.  1149;  Spencer 


V.  McDougal,  159  U.  S.  62,  40  U  ed.  76,  15 
Sup.  Ct.  Rep.  1026. 

In  conclusion,  therefore,  we  are  of  the 
opinion  that  an  attempted  exercise  of  juris- 
diction by  the  Land  Department  in  the  ac- 
ceptance of  an  entry,  including  lands  re- 
served from  entry  by  the  government,  where 
the  reservation  from  entry  appears  as  a 
matter  of  record  in  the  land  ofTice,  is  void, 
as  to  tlie  lands  reserved,  for  the  reason  that 
it  is  an  assumption  of  power  in  excess  of 
its  jurisdiction,  and  the  same  can  be  shown 
by  a  defendant  in  action  at  law. 

We  conclude  that  the  district  court  com- 
mitted error  in  refusing  the  instruction 
asked  by  appellant.  Our  conclusion  makes 
it  unnecessary  to  pass  upon  the  remaining 
assignment  of  errors. 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  and  a  new  trial  granted. 

RobertSt  Ch.  J.,  and  Parker,  J.,  concur. 

Petition  for  rehearing  denied  February 
11,  3914. 


Amiotatioii — Conchisivenets  of  decisions  or  findings  of  llie  Land  Depart* 

ment. 


I.  Generally: 

a.  Where  patent  ismted,  607. 
h.  In  other  coaeu,  600» 
f/.  Where   the    land    was   reserved, 

eo2, 

"/.  Where  the  eale  was  njot  author* 
ized,  604, 

IV,  Affecting  prior  eq^itiea^  606, 
V,  As  to  parties  and  qualiflcationa: 
a.  Where  patent  issued,  610. 
h.  In  other  cases: 

1,  Generally,  6i6, 

2,  Ckualifieations  and  set* 

tlementf  617 » 
8,  Toivn  sites,  621, 
4,  Errors  of  law,  621, 


VI.  As  to  character  of  land: 

a.  Swamp  or  agricultural : 

1.  Where    patent    issued, 

623. 

2.  In  other  oases,  626, 
h.  Minei*al  land: 

1.  Where    patent    issued, 

627. 

2.  In  other  cases,  629, 

c.  Location,     description,     sur* 
vey: 
i.  Where   patent   issued, 

630. 
2.  In  other  cases,  631. 
VII,  Evidence,  633, 
VIII.  Cancelation: 

a.  Patents,  634. 

h.  Certificate  of  entry,  634, 


I,  Generally. 

a.  Where  patent  issued. 

Where  the  law  applicable  to  the  facts 
has  been  correctly  decided  by  the  De- 
partment;  it  is  held  that  a  patent  is  con- 
clusive in  the  courts  as  to  ail  matters 
of  fact  relating  thereto,  in  the  absence 
of  fraud;  and  is  conclusive  as  against 
a  collateral  attack. 

So  a  patent  was  held  to  be  eondusive 
evidence  of  title  where  there  was  no  at- 
tempt to  assail  it  upon  the  ground  of 
fraud  or  mistake.  Sweatt  v.  Corooran 
(1859)  37  MuMk  513. 
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In  Ayers  v.  United  States  (1907)  42 
Ct.  C).  (Fed.)  385,  it  was  said:  **When 
onee  a  patent  is  issued,  a  right  of  prop* 
erty  may  become  vested  by  a  decision  of 
the  Land  Department  of  which  the  ap- 
plicant cannot  be  deprived  except  upon 
direct  proceedings  and  of  which  he  has 
notice.  Michigan  Land  &  Lumber  Co.  v. 
Rust  (1897)  168  U.  S.  589,  42  L.  ed.  591, 
18  Sup.  Ct.  Rep.  208.  In  the  absence  of 
fraud  or  imposition,  the  findings  of  the 
Land  Department  .  .  .  are  conclusive 
upon  the  eourts.  But  error  in  matter  of 
law  is  open  to  inquiry.    Love  v.  Flahive 


598 


ANNOTATION— DECISIONS  OF  LAND  DEPARTMENT. 


(1907)  205  U.  S.  196,  51  L.  ed.  768,  27 
Sup.  Ct.  Rep.  486. 

And  in  Le  Roy  v.  Clayton  (1874)  2 
Sawy.  493,  Ted.  Cas.  No.  8,268,  where  a 
patent  regular  on  its  face  was  issued  in  a 
case  fully  authorized,  it  was  said:  "If  it 
is  to  be  defeated,  it  is  by  matter  dehors 
the  patent,  and  upon  the  grounds  either 
of  error,  mistake,  or  fraud  in  some  part 
of  the  proceedings  resulting  in  the  pat- 
ent, and  not  from  want  of  power  to  act 
upon  a  proper  showing  in  any  of  the 
necessary  steps  taken," 

And  Congress  was  held  to  have  the 
sole  power  to  declare  the  effect  of  titles 
emanating  from  the  United  States,  and 
the  legislation  of  the  Federal  government 
was  held  to  declare  the  patent  to  be  the 
superior  and  conclusive  evidence  of  legrfl 
title,  and  the  grantee  was  held  entitled  to 
recover  in  ejectment.  Bagnell  v.  Brod- 
erick  (1839)  13  Pet.  (U.  S.)  436,  10  L. 
ed.  235.  The  defendant  had  contended 
that  the  patent  had  been  improperly  is- 
sued. 

A  patent  was  issued  on  a  confirmation 
of  a  Mexican  grant.  It  was  held  in 
ejectment  that  defendant  could  not  prove 
the  grant  was  invalid.  A  patent  could 
not  be  attacked  in  a  collateral  proceed- 
ing.   Pioche  V.  Paul  (1863)  22  Cal.  111. 

And  a  patent  offered  by  the  plaintiff  in 
ejectment  was  held  to  be  conclusive 
against  the  defendant,  unless  there  was 
evidence  that  the  latter  had  a  title  su- 
perior to  the  patent  title  to  the  land  in 
controversy,  under  a  confirmed  Spanish 
or  Mexican  grant,  located  under  the 
Mexican  or  under  the  United  States  gov- 
ernment. Waterman  v.  Smith  (1859)  13 
Cal.  373. 

In  an  action  to  have  the  patentee  de- 
clared to  be  a  trustee  for  plaintiff,  it 
was  held  that,  if  the  Land  Department 
correctly  decided  the  law  applicable  to 
the  facts  in  a  contest  by  the  pre-emptor, 
its  finding  would  be  conclusive.  Rut- 
ledge  V.  Murphy  (1876)  51  Cal.  388. 

And  a  patent  was  held  conclusive  as 
against  a  collateral  attack.  Thompson  v. 
Doaksum  (1886)  68  CaL  593, 10  Pac.  199. 
The  lands  were  claimed  to  have  been  oc- 
cupied by  Indians  at  the  date  of  the 
Treaty  of  Guadalupe  Hidalgo,  and  were 
held  to  have  been  a  part  of  the  public 
domain,  if  no  claim  was  made  within  two 
years  after  the  Act  of  Congress  of 
March  3, 1851. 

In  McGill  y.  McGill  (1849)  4  La.  Ann. 
262,  it  was  said :  "Our  courts  have  always 
recognized  the  superior  dignity  and  effect 
which  the  law  and  jurisprudence  of  the 
United  States  have  attached  to  patents 
for  lands  issued  under  their  authority, 
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at  the  same  time  that  they  have  given 
effect  to  the  certificates  of  purchase  and 
land  office  receipts,  considering  that  they 
were  proper  evidences  of  title — though 
that  title,  under  that  jurisprudence,  was 
held  merely  to  be  an  equitable  one." 

The  decisions  of  the  register  and  re- 
ceiver of  the  land  office  on  questions  in- 
volving the  conflict  of  titles  emanating^ 
from  the  Federal  government  were  held 
not  subject  to  revision  by  state  courts. 
Ford  V.  Morancy  (1869)  14  La.  Ann.  77. 
It  was  said  that  an  equitable  right  could 
be  examined  notwithstanding  a  patent. 

In  ejectment  it  was  held  that  when  a 
patent  was  issued  by  the  government  all 
the  necessary  prerequisites  were  pre- 
sumed to  exist.  Clark  v.  Hall  (1869)  19 
Mich.  356. 

And  in  an  action  of  ejectment  it  was 
held  that  a  patent  from  the  government 
could  not  be  attacked  on  the  ground  that 
it  had  been  obtained  by  fraud.  Miller  v. 
Dale  (1872)  44  CaL  562.  The  land  came 
from  Mexican  title.  The  court  said :  "It 
is  a  matter  of  no  moment,  therefore,  so 
far  as  this  case  i^  concerned,  whether 
correct  or  incorrect  translations  were 
used." 

And  where  it  was  claimed  in  ejectment 
that  plaintiff's  patent  was  procured  by 
fraud,  it  was  held  that  this  was  a  proper 
question  for  a  court  of  equity,  and  the 
patent  was  not  impeachable  in  this  action 
collaterally.  Arnold  v.  Grimes  (1849)  2 
G.  Greene  (Iowa)  77. 

In  ejectment  it  was  held  that  a  patent 
from  the  United  States  could  not  be  im- 
peached at  law  for  fraud  or  mistake  in 
any  of  the  proceedings  anterior  to  its 
date,  by  one  claiming  a  subsequent  grant. 
Bruckner  v.  Lawrence  (1843J  1  Dough 
(Mich.)  19. 

And  a  patent  was  held  unassailable 
collaterally  at  law  in  an  action  of  eject- 
ment. Dixon  V.  Doe  (1851)  23  Miss.  84. 
The  court  said:  "But  where  the  patent 
is  not  void  for  some  reason  of  that  char- 
acter, and  where  it  is  attacked  because 
of  extrinsic  fraud,  or  sought  to  be  made 
subservient  to  a  superior  equity,  there 
must  be  some  direct  proceeding,  either  at 
law  or  in  chancery,  to  test  the  validity  of 
the  patent,  or  to  make  the  prior  legal 
title  yield  to  the  preferable  equity." 

In  Bledsoe  v.  Well  (1816)  4  Bibb 
(Ky.)  329,  in  regard  to  a  state  patent^ 
it  was  said:  "If,  therefore,  the  patent  be 
illegal  upon  its  face,  it  is  itself  record 
evidence  of  the  matter  ^hieh  renders  it 
a  nullity;  but,  if  it  be  legal  and  perfect 
upon  its  face,  it  is  a  record  of  the  title 
having  passed  to  the  grantee,  and  it  can> 
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not  regularly  be  defeated  but  by  matter 
of  as  high  a  nature,'' 

And  where  Congress  provided  for  the 
disposition  of  public  lands  and  author- 
ized the  Land  Department  to  issue  a  pat- 
ent on  ascertaining  certain  facts,  it  was 
held  that  its  determination  was  binding 
on  the  courts  in  a  collateral  attack. 
Louisville  &  N.  R.  Co.  v.  Penn  (1914)  137 
La.  526,  68  So.  859. 

And  the  sufficiency  of  the  proof  requir- 
ing the  issuance  of  the  patent  was  held 
to  be  a  question  to  be  settled  by  the 
proper  authority  vested  with  power  to 
issue  the  patent.  Milliken  v.  Starling 
(1847)  16  Ohio.  61. 

And  in  ejectment  it  was  held  that  no 
evidence  should  be  allowed  to  impeach  a 
patent.  Witherinton  v.  McDonald  (1807) 
1  Hen.  &  M.  (Va.)  306,  3  Am.  Dec.  603. 

Under  the  Act  of  Congress  of  Febru- 
ary  18,  1889,  granting  lands  to  Alabama 
for  certain  schools  the  power  of  selection 
was  vested  in  the  governor,  and  when 
that  selection  was  perfected  and  a  pat- 
ent issued,  it  was  held  that  further  in- 
<iuirv  into  the  title  was  wholly  concluded. 
Bonner  v.  Lockhart  (1912)  177  Ala.  103, 
59  So.  51.  It  was  held  that  it  could  not 
be  shown  that  the  condition  to  the  selec- 
tion did  not  exist. 

In  Chever  v.  Horner  (1887)  11  Colo. 
68,  7  Am.  St.  Rep.  217,  17  Pac.  495,  it 
was  said :  "The  doctrine  is  established  by 
numerous  decisions  of  the  Supreme 
Court  of  the  United  States,  that,  should 
the  officers  of  the  Land  Department,  in 
issuing  a  patent,  err  in  respect  to  their 
duty  or  as  to  questions  of  fact  or  law,  or 
even  act  from  corrupt  motives,  the  pat- 
ent cannot  be  collaterally  attacked  for 
such  cause,  if,  upon  any  state  of  facts, 
the  patent  might  have  lawfully  issued; 
and  that  against  collateral  attack  it  will 
be  presumed  the  necessary  facts  existed." 

In  Iron  Silver  Min.  Co.  v.  Campbell 
(1892)  17  Colo.  267,  29  Pac.  513,  it  was 
said:  "There  can  be  no  higher  evidence 
of  title  than  a  patent  from  the  United 
States  government.  In  favor  of  the  va- 
lidity and  integrity  of  such  an  instru- 
ment, we  must  presume  that  all  ante- 
cedent steps  necessary  to  its  issuance 
were  duly  taken.'' 

In  United  States  ex  rel.  Bowlegs  v. 
Lane  (1915)  43  App.  D.  C.  494,  it  was 
said:  'It  is  well  settled  that,  when  a 
patent  for  public  land  has  been  issued 
and  recorded,  the  land  is  no  longer  a  part 
of  the  public  domain  or  under  the  super- 
vision of  the  Land  Department.  It  is  not 
subject  to  collateral  attack  by  a  third 
party  to  secure  title  to  the  land  through 
the  government.    It  is  conclusive  against 
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all  persons  whose  rights  do  not  antedate 
its  issue 

In  Header  v.  Norton  (1870)  11  Wall. 
(U.  S.)  442,  20  L.  ed.  184,  it  was  said: 
"It  is  not  important  to^nter  much  into 
that  field  of  inquiry,  as  the  15th  section 
of  the  act  under  which  the  commissioners 
were  appointed  provides  that  the  final 
decrees  rendered  by  the  commissioners  or 
by  the  district  or  Supreme  Court  of  the 
United  States,  or  any  patent  to  be  is- 
sued under  the  act,  shall  be  conclusive 
between  the  United  States  and  the  said 
claimants  only,  and  shall  not  aifect  the 
interests  of  third  persons.  9  Stat,  at  L. 
634,  chap.  41."  This  was  an  action  to  set 
aside  a  patent  procured  by  fraud  and 
forgery. 

In  Kittridge  v.  Breaud  (1843)  4  Rob. 
(La.)  79,  39  Am.  Dec.  512,  it  was  said: 
"We  are  aware  that  it  has  been  decided 
that  the  patent  is  the  superior  and  con- 
clusive evidence  of  legal  title.  Until  it 
has  been  issued,  the  fee  is  in  the  govern- 
ment, which  by  the  patent  passes  to  the 
grantee.  Bagnell  v.  Broderick  (1839)  13 
Pet.  (U.  S.)  450,  10  L.  ed.  242;  Wilcox 
V.  Jackson  (1839)  13  Pet.  (U.  S.)  516, 
10  L.  ed.  273.  This  is  technically  true, 
and  if  there  were  a  distinction  between 
the  law  and  equity  powers  of  our  courts, 
as  there  is  in  those  gf  the  United  States, 
it  is  probable  that  we  should,  if  sitting 
on  the  law  side,  be  compelled  to  give  ef- 
fect to  the  patent." 

In  Kimball  v.  Mclntj-re  (1881)  3 
Utah,  77,  1  Pac.  167,  it  was  said :  "It  is 
claimed  by  the  appellant  that  a  patent 
from  the  United  States  is  the  highest 
evidence  of  title,  and  that  it  cannot  be 
varied,  contradicted,  or  controlled  by  evi- 
dence dehors  the  patent.  This,  as  a  gen- 
eral rule,  is  undoubtedly  correct  in  a 
court  of  law.  But  upon  a  proper  presen- 
tation of  adequate  facts,  with  a  prayer 
for  equitable  relief,  a  court  of  equity 
will  convey  the  legal  title  to  the  prin- 
cipals, cestui  que  trust  ward,  or  other 
party  equitably  entitled  to  the  same." 

In  an  action  to  quiet  title  it  was  held 
that,  where  a  patent  had  issued  through 
inadvertence  while  a  contest  was  pend- 
ing, the  court  could  grant  relief.  Roy 
V.  Duluth  &  L  Range  R.  Co.  (1897)  69 
Minn.  547,  72  N.  W.  794,  affirmed  in 
(1899)  173  Xr.  S.  587,  43  L.  ed.  820,  19 
Sup.  Ct.  Rep.  549. 

In  Jameson  v.  James  (1909)  155  Cal. 
275,  100  Pac.  700,  which  was  a  suit  by 
an  individual  to  cancel  a  patent,  he  not 
being  in  a  position  to  have  the  title  de- 
clared to  be  in  trust  for  him,  it  was  held 
that  suit  to  cancel  could  be  brought  only 
by  the  government.    It  was  alleged  in  the 
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bill  that  fraud  was  practised  by  the  pat- 
entee. 

In  United  States  v.  White  (1883)  9 
Sawy.  125,  17  Fed.  561,  appeal  dismissed 
in  (1887)  122  U.  S.  647,  30  L.  ed.  1017, 
which  was  a  suit  by  the  government  to 
set  aside  a  patent  obtained  by  fraud,  the 
court  held  that  the  decisions  of  the  land 
office  on  applications  for  patents  were 
put  upon  the  same  footing  as  judgments 
and  decisions  of  courts  and  other  tri- 
bunals like  the  board  of  land  commis- 
sioners. 

But  a  claimant  was  held  entitled  to 
come  into  a  court  of  equity  and  show 
that  a  patent  was  fraudulently  procured, 
and  that  he  is  entitled  to  the  land.  Cor- 
bett  V.  Wood  (1884)  32  Minn.  509,  21 
N.  W.  734.  The  court  said:  "While, 
however,  the  action  of  the  land  office  is 
not  conclusive  upon  the  rights  of  the 
parties,  it  is  clear  that  it  will  be  pre- 
sumed lawful  until  the  contrary  is  made 
to  appear." 

And  where  a  patent  was  procured  by 
fraud  upon  ex  parte  affidavits  of  the  de- 
fendant and  his  witnesses,  without  notice 
to  plaintiff^  who  was  residing  on  the  land, 
it  was  held  that  the  patentee  would  be 
decreed  to  hold  in  trust  for  plaintiff. 
Sanford  v.  Sanford  (1887)  19  Or.  1,  13 
Pac.  602. 

In  United  States  v.  Gridley  (1911)  186 
Pad.  544,  where  a  patentee  paid  for  the 
land  with  forged  scrip,  it  was  contended 
that  the  decision  of  the  Land  Department 
was  conclusive.  It  was  held  that  the 
government  was  not  precluded  from  as- 
serting such  rights  as  it  might  have  in 
case  the  issuance  of  the  patent  was  in- 
duced by  fraud  or  mistake,  provided  the 
defendant  was  not  an  innocent  purchaser. 

b.  In  other  ctMes. 

The  same  rule  has  been  held  to  apply 
to  the  decisions  of  the  Land  Department 
where  no  patent  has  been  issued.  On 
questions  of  fact  the  rulings  will  not  be 
reviewed  or  ignored  in  collateral  actions. 
Its  rulings  on  law,  if  erroneous,  will  not 
be  held  binding.  The  Department  should 
reach  a  final  determination  in  every  case 
before  any  court  will  interfere. 

In  ejectment  the  defendant  sought  to 
have  plaintiff  declared  a  trustee.  It  was 
held  that  the  finding  of  the  Land  De- 
partment in  a  contest  of  any  facts  in- 
volved would  be  conclusive  in  the  ab- 
sence of  fraud,  under  Cal.  Code  Civ. 
Proc.  §  1925,  making  a  certificate  of  pur- 
chase issued  by  the  United  States  pri- 
mary evidence;  but  that  it  might  be  over- 
come by  proof  of  adverse  possession, 
which  was  held  to  have  no  relation  to 
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any   action   of   the    Land   Department. 
Haven  v.  Haws  (1883)  63  Cal.  452, 

Arkansas  Digest  of  Statutes  454,  pro- 
vides that  the  certificate  of  the  register 
of  the  land  office  is  sufficient  to  estab- 
lish title.  It  was  held  sufficient  in  eject- 
ment either  in  the  prosecution  or  defense. 
McClairen  v.  Wicker  (1847)  8  Ark.  195; 
Floyd  V.  Ricks  (1853)  14  Ark.  286,  58 
Am.  Dec.  374. 

And  where  two  certificates  of  pur- 
chase were  issued  to  different  parties  for 
the  same  land,  it  was  held  that  the  eldest 
certificate  would  prevail  in  ejectment  un- 
der the  Illinois  Act  of  January  10,  1827, 
providing  that  the  certificate  of  any  reg- 
ister or  receiver  o.f  the  United  States 
Land  Office  shall  be  received  in  evidence, 
and  shall  be  evidence  of  title  in  eject- 
ment. Gallipot  ex  dem.  Bruner  v.  Man- 
love  (1834)  2  m.  156. 

And  where  it  was  not  shown  that  the 
officers  of  the  Land  Department  mis- 
construed the  law,  and  where  it  was  not 
shown  that  misrepresentation  and  fraud 
have  been  practised,  it  was  held  that  the 
court  would  not  interfere.  Quinby  v. 
Conlan  (1881)  104  U.  S.  420,  26  L.  ed. 
800.  This  case  was  one  to  recover  pos- 
session of  land  and  there  had  been  a 
contest  before  the  Land  Office. 

The  action  of  the  officers  of  the 
Land  Department  was  held  not  review- 
able by  injunction.  After  final  action 
has  been  had,  the  court  will  then  in- 
vestigate to  ascertain  whether  the  law 
had  been  misapplied.  Wilboume  v. 
Baldwin  (1897)  5  Okla.  265,  47  Pac. 
1045;  Fitzgerald  v.  Keith  (1897)  5 
Okla.  260,  48  Pac.,110. 

The  decision  of  town  site  commission- 
ers of  Creek  Nation  in  a  contest  was 
held  to  be  conclusive  on  the  court,  where 
it  was  not  shown  that  there  was  any 
material  error  of  law,  or  that  misrep- 
resentation and  fraud  were  practised  up- 
on them,  or  that  they  were  guilty  of 
fraudulent  practices  to  the  injury  of 
complainant.  Fast  v!  Walcott  (1913)  38 
Okla.  715,  134  Pac.  848.   " 

Under  the  Act  of  Congress  of  Febru- 
ary 21,  1823,  a  board  of  commissioners 
was  constituted  to  determine  claims  to 
lands  in  Wisconsin.  Its  decision,  con- 
firmed by  the  Act  of  Congress  of  April 
17,  1828,  was  held  to  be  conclusive  on 
the  courts.  Challefoux  v.  Ducharme 
(1855)  4  Wis.  554. 

On  a  bill  to  restrain  the  register  and 
receiver  from  selling  complainant's  land, 
it  was  held  that  the  court  had  no  ju- 
risdiction. People  ex  rel.  Brewer  v.  Kidd 
(1871)  23  Mich.  440.  It  was  said:  "The 
authorities  cited  to  show  that  the  issuing 
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of  a  patent  is  not,  for  all  purposes,  con- 
clusive upon  the  rights  and  equities  o£ 
claimants,  and  that  upon  a  bill  in  equity, 
filed  in  a  state  court,  the  patentee  may 
be  made  a  trustee  for  a  conflicting  claim- 
ant who  can  show  a  greater  equity  and 
that  the  patent  has  been  improperly  ob- 
tained, have  no  bearing  upon  the  ques- 
tion of  jurisdiction  to  restrain  these  offl- 
eefs  from  making  the  sale." 

And  findings  of  fact  by  the  Secretary 
of  the  Interior  were  held  conclusive  in 
the  absence  of  the  record  or  a  copy  on 
which  such  findings  were  made.  Bert- 
well  V.  Haines  (1900)  10  Okla.  469,  63 
Pac  702. 

A  party  aggrieved  by  an  erroneous  de- 
cision of  the  Land  Department  was  held 
required  to  exhaust  his  remedies  in  that 
Department  in  an  effort  to  obtain  relief, 
before  he  could  resort  to  court  for  that 
purpose.  A  dismissal  of  a  contest  with- 
out appeal  was  held  to  conclude  the 
party.  Kendall  v.  Long  (1911)  66  Wash. 
62,  119  Pac.  9. 

And  where  it  was  claimed  that  the 
Land  Department  erred  in  the  applica- 
tion of  the  law,  it  was  held  that  facts 
should  be  alleged  so  that  the  court  could 
Hee  that  there  had  been  a  misapplication 
of  the  law.  Clearwater  County  State 
Bank  v.  Ricke  (1917)  —  MizuL  — ,  163 
X.  W.  793. 

And  where  land  officers  by  act  of  Con- 
gress were  clothed  with  exclusive  au- 
thority to  determine  the  rights  of  claim- 
ants to  donations  under  the  law,  their  de- 
cision within  their  jurisdiction  could  not 
be  collaterally  .questioned.  Finley  v. 
Woodruff  (1847)  8  Ark,  328. 

In  Potter  v.  Hall  (1903)  189  U.  S. 
292,  47  L.  ed.  817,  23  Sup.  Ct.  Rep.  545, 
it  was  said :  "Th^  fact  that  the  final  con- 
clusion as  to  the  ultimate  facts  reached 
by  the  Department  differed  from  the  con- 
ception of  such  ultimate  facts  enter- 
tained by  the  Department  in  previous 
stages  of  the  controversy  affords  no 
ground  for  disregarding  the  conclusion 
of  ultimate  facts  finally  reached,  which 
was  binding  between  the  parties."  This 
was  approved  and  followed.  Greenamey- 
er  V.  Coate  (1907)  18  Okla.  160,  88  Pac. 
1054,  affirmed  in  (1909),  212  U.  S.  434, 
53  L.  ed.  587,  29  Sup.  Ct.  Rep.  345. 

In  Sioux  City  &  St.  P.  R.  Co.  v. 
United  States  (1888)  36  Fed.  610,  the 
court  said:  "So  long,  therefore,  as  the 
Land  Department  has  control  of  the  ques- 
tion whether  these  lands  are  or  are 
not  portions  of  the  public  domain  open 
to  entry,  and  is  dealing  with  that  ques- 
tion, its  action  is  beyond  control  of  this 
court.'' 
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In  Edwards  v.  Bodkin  (1917)  241  Fed. 
931,  it  was  said:  "Many  facts  are  al- 
leged by  plaintiff  tending  to  show  that 
he  was  unjustly  'contested'  out  of  his 
land.  Obviously,  with  these  matters,  this 
court  has  nothing  to  do.  A  tribunal  has 
been  set  up  by  the  government,  compe- 
tent and  efficient,  to  determine  these  con- 
troversies. This  court  must,  as  it  does, 
assume  that  the  determinations  of  such 
tribunal  are  proper  and  supported  by 
sufficiently  persuasive  and  controlling 
facts." 

Where  the  Land  Department  sustained 
the  action  of  a  receiver  acting  as  register 
of  the  land  office,  it  was  held  to  be  a 
mixed  question  of  law  and  facts,  and 
would  conclude  a  court  of  equitj''.  If  it 
was  a  question  of  law,  the  decision  was 
right.  Jeffords  v.  Hine  (1886)  2  Ariz. 
162,  11  Pac.  351,  15  Mor.  Min.  Rep.  575. 

In  Kirkby  v.  Fogleman  (1840)  16  La. 
277,  it  was  said:  "The  registers  and  re- 
ceivers are  the  persons  authorized  by 
Congress  to  carry  these  various  laws  into 
effect,  and  having  sold  the  land  in  con- 
troversy to  the  plaintiffs,  we  are  bound 
to  give  effect  to  their  title,  it  appearing 
the  defendant  has  no  title  by  which  he 
can  hold  the  property." 

In  Sandoz  v.  Ozenne  (1858)  13  La. 
Ann.  616,  it  was  said:  "The  title  was  in 
the  government  of  the  United  States 
when  the  certificates  of  confirmation  is- 
sued, and  the  Land  Department  was 
vested  with  exclusive  jurisdiction  to  set- 
tle and  fix  the  boundaries  between  the 
different  claimants.  The  proper  officers 
have  acted  in  this  instance.  In  the  ab- 
sence of  all  fraud  on  the  part  of  the 
defendants,  or  any  particular  equity  in 
favor  of  the  plaintiff,  effect  must  be 
given  to  their  proceedings." 

In  Sharp  v.  Guthrie  (1915)  49  Okla. 
213,  152  Pac.  403,  it  was  said :  "The  Sec- 
retary of  the  Interior  is  vested  by  law 
with  the  power  of  general  supervision 
in  matters  relating  to  the  sale  and  dis- 
posal of  public  lands,  and  in  matters  of 
this  kind  the  action  of  the  political  de- 
partment of  the  government,  when  ex- 
ercised within  the  lawful  scope  of  its 
authority,  is  conclusive  upon  the  courts, 
except  in  a  direct  proceeding." 

In  Overton  v.  Campbell  (1818)  5 
Hayw.  (Tenn.)  J65,  9  Am.  Dec.  780,  it 
was  said:  "That  the  validity  of  a  grant 
for  land  should  be  otherwise  tested  than 
by  itself  and  the  public  law  of  the 
country  would  be  to  destroy  its  security 
and  solemnity,  and  totally  to  deprive  it 
of  that  confidence  which,  as  the  highest 
evidence  of  the  highest  property  of  the 
country,  it  ought  to  possess,  and  be  by 
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all  considered  and  taken  to  possess,  and 
this  for  the  quiet  and  repose  of  the  pub- 
lic in  fireneral." 

In  Howard  V.  Hibbs  (1900)  22  Wash. 
513,  61  Pac.  159,  it  was  said:  "The  De- 
partment is  invested  by  law  with  jur- 
isdiction to  determine  the  facts  pertain- 
ing to  adverse  claims  made  to  govern- 
ment land,  and  where,  as  in  this  case, 
an  opportunity  is  afforded  a  party  to 
establish  material  facts,  and  he  neglects 
to  avail  himself  of  such  opportunity,  we 
think  he  can  have  no  standing  in  a  court 
of  law  to  re-enter  upon  an  investigation 
of  such  facts." 

In  United  States  v.  California  &  0. 
Land  Co.  (1893)  148  U.  S.  31,  37  L.  ed. 
354,  13  Sup.  Ct.  Rep.  458,  affirming 
(1892)  1  C.  C.  A.  300,  7  U.  S.  App.  128, 
49  Fed.  496,  where  the  question  was  as  to 
whether  the  title  of  the  defendants  was 
secured  by  fraud  or  whether  they  were 
bona  fide  purchasers,  it  was  said:  "Now, 
it  is  familiar  law  that,  when  jurisdiction 
is  delegated  to  any  officer  or  tribunal,  his 
or  its  determination  is  conclusive."  In 
this  case  the  certificate  of  the  governor 
of  the  state  entitled  the  party  to  a  pat- 
ent. 

In  King  v.  Thompson  (1895)  3  Okla. 
644,  39  Pac.  466,  it  was  said :  "It  has  been 
repeatedly  held  by  the  Supreme  Court  of 
the  United  States  that  the  courts  will  not 
exercise  any  supervisory  powers  over  the 
decisions  of  the  officers  of  the  Land  De- 
partment, on  mere  questions  of  fact  pre- 
sented for  their  determination,  and  that 
it  is  only  when  those  officers  have  mis- 
construed the  law  applicable  to  the  case, 
.  ,  .  or  where  misrepresentations  and 
fraud  have  been  practised,  necessarily  af- 
fecting their  judgment,  that  the  courts 
can,  in  proper  proceedings,  interfere  and 
refuse  to  give  effect  to  their  action." 

In  South  &  North  Ala.  R.  Co.  v.  Gil- 
liam (1887)  85  Ala,  171,  4  So.  694,  which 
was  an  action  of  ejectment  by  the  holder 
of  a  title  under  a  grant  to  a  state  to  aid 
railroads,  against  a  party  holding  under 
a  homestead  entry,  it  was  said :  "We  have 
assumed,  in  the  appellant's  favor,  that 
the  present  controversy  belongs  to  that 
class  of  cases  in  which  the  decision  of 
the  officers  of  the  Land  Department  is 
not  conclusive,  but  subject  to  review  on 
collateral  attack  in  a  state  court,  even  in 
an  action  of  ejectment  at  law." 

And  where  it  was  claimed  that  the 
matter  was  res  judicata  before  the  Land 
Department,  it  was  held  incumbent  up- 
on the  party  making  the  offer  to  show 
by  competent  proof  how  the  contest 
originated,  and  what  issues  were  sub- 
mitted, so  that  the  court  can  determine 
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whether  the  decision  offered  was  within 
the  proper  limits  as  to  jurisdiction. 
Pacific  Live  Stock  Co.  v.  Isaacs  (1908) 
52  Or.  54,  96  Pac.  460. 

In  Craig  v.  Leitensdorfer  (Downs  v. 
Hubbard)  (1887)  123  U.  S.  189,  31  L. 
ed.  114,  8  Sup.  Ct.  Rep.  85,  it  was  said: 
"In  those  cases  it  has,  indeed,  been  held, 
as  claimed,  that  if  the  executive  officer 
has  made  a  mistake  of  law  in  his  admin- 
istration; if  he  has  exercised  power  with- 
out authority  of  law;  if  his  determina- 
tion has  been  procured  by  the  fraudu- 
lent practices  of  one  party  upon  the  offi- 
cer or  upon  the  opposite  party ;  or  if  the 
officer  has  himself  fraudulently  decided 
in  favor  of  one  and  against  the  other, 

!  a  court  of  justice  will  give  effect  to  the 
rights  of  the  parties  as  between  them- 

;  selves,   notwithstanding  the  errors   and 
the  frauds  alleged  and  shown." 

In  Ard  v.  Pratt  (1890)  43  Kan.  419,  23 
Pac.  646,  it  was  said:  "The  general  rule 
is  that  the  decision  of  the  United  States 
land  officers  upon  controverted  questions 
of  fact,  in  the  absence  of  fraud,  imposi- 
tion, or  mistake,  is  conclusive."  "If 
those  officers  misconstrue  or  misinterpret 
the  law,  their  decision  is  subject  to  re- 
view and  reversal,  as  the  courts  in  such 
cases  give  relief." 

II,  Where  the  land  was  reserved. 

In  cases  where  the  Land  Department 
has  not  jurisdiction  to  act  or  allow  en- 
tries or  make  grant  because  the  land  is 
on  a  tract  reserved  or  excepted  by  Con- 
gress, and  not  open  to  the  public,  the  de- 
cisions of  the  Department  authorizing  en- 
tries thereon  are  not  conclusive,  and  are 
held  void  even  in  law  actions  of  eject- 
ment. So  an  erroneous  ruling  in  law  that 
land  was  reserved,  where  in  fact  it  was 
not,  will  not  be  conclusive. 

In  Wjiitehill  v.  Victorio  Land  & 
Cattle  Co.  ante,  593,  it  was  held  that 
the  acceptance  of  an  entry  by  the  Land 
Department,  on  land  reserved  from  entr%* 
by  the  government,  was  void  as  to  the 
lands  reserved,  where  such  reservation 
was  a  matter  of  record  in  the  land  office. 
This  could  be  shown  in  an  action  at  law. 
This  decision  accords  with  the  general 
rule.  If  the  land  was  in  a  reservation, 
or  any  act  of  Congress  prohibited  this 
sale,  the  action  of  the  Land  Department 
would  be  void. 

A  grant  by  the  state  of  lands  not  sub- 
ject to  entry,  within  an  Indian  reserva- 
tion, was  held,  in  ejectment,  to  be  void, 
i  and  to  i)ass  no  title.  Brown  v.  Brown 
1  (1889)  103  N.  C.  213,  8  8.  E.  111. 

And  where  a  patent  was  issued  for 
land  previously  reserved  from  entry,  it 
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was  held  that  it  could  he  disregarded  at 
law.  Doe  ex  dem.  Hit-tuk-ho-mi  v. 
Watts  (1846)  7  Smedes  &  M.  (Hisa.) 
363,  45  Am.  Dec.  308.  In  this  case  aa 
Indian  was  in  possession  under  a  treaty, 
which  was  held  superior  to  a  subsequent 
patent. 

And  a  patent  for  land  which  had  been 
previously  reserved  from  sale  as  saline 
land  was  held  to  be  void,  and  the  land 
was  not-  subject  to  entry.  Want  of  pow- 
er to  issue  a  patent  was  held,  properly 
proved  in  ejectment.  Morton  v.  Nebras-' 
ka  (1875)  21  Wall.  (U.  S.)  660,  22  L.  ed. 
639,  12  Mor.  Min.  Rep.  451. 

And  where  land  was  a  military  reser- 
vation, it  was  held  in  ejectment  that  a 
patent  issued  for  such  land,  certified  as 
swamp  land,  was  void.  Floirida  Town 
Improv.  Co.  v.  Bigalsky  (1902)  44  Fla. 
771,  33  So.  450.  Whether  the  land  con- 
stituted a  part  of  the  public  domain  sub- 
ject to  disposition  by  the  Land  Depart- 
ment was  a  question  affecting'  the  juris- 
<iiction  of  the  Department. 

In  an  action  of  ejectment  a  state  pat- 
ent was  held  to  confer  no  title,  and 
could  be  challenged,  where  the  land  was 
reserved  by  act  of  Congress  from  such 
entry.  A  patent  by  the  government  for  a 
mill  site  was  prior  to  the  patent  by  the 
state.  Garrard  v.  Silver  Peak  Mines 
<1897)  82  Fed.  578,  affirmed  in  (1899) 
36  C.  C.  A.  603,  94  Fed.  983. 

And  where  a  mill  site  was  reserved 
from  sale  under  act  of  Congress,  Rev. 
Stat.  §  2392,  Comp.  Stat.  1916,  §  4798, 
patent  for  a  town  site  was  void  so  far 
s  %9X{:^  ppq  SBM.  '^i  'sei^is  umo:^  o:^  Sni:^H{ai 

as  it  included  the  mill  site.  Hartman  v. 
Smith  (1887)  7  Monk  19,  14  Pao.  648. 
The  court  said :  "In  a  controversy  of  this 
kind,  the  decision  of  the  land  commis- 
sioner is  not  binding  on  this  court.'' 

If  land  was  within  a  reservation  by 
being  within  a  Mexican  grant,  it  was 
held  in  ejectment  that  the  validity  of  a 
patent  to  a  railroad  company  could  be 
controverted  collaterally.  McLaughlin  v. 
Beid  (1883)  63  CaL  208;  Carr  v.  Quigley 
(1881)  57  CaL  394. 

And  in  an  action  at  law  for  the  re- 
covery of  land,  it  was  held  competent 
evidence  to  show  that  a  patent  was  void 
for  lack  of  power  on  the  part  of  the 
government  to  issue  it;  that  land  cov- 
ered by  a  Mexican  claim  was  reserved 
from  the  grant  to  railroads.  Doolan  v. 
Carr  (1887)  125  U.  S.  618,  31  L.  ed.  844, 
8  Sup.  Ct.  Rep.  1228. 

In  Stutsman  v.  Olinda  Land  Co.  (1916) 
231  Fed.  525,  the  eases  of  Doolan  v.  Carr 
(U.  8^)  supra,  and  Sherman  v.  Buiok 
(1876)  93  U.  S.  209,  23  L.  ed.  849,  were 
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distinguished,  as  there  the  Land  Depart- 
ment had  no  jurisdiction  at  the  time  of 
the  attempted  disposition. 

The  conclusiveness  of  the  judgment  of 
the  Land  Department  as  to  the  right  of 
a  wagon  road  company  to  lands  under 
its  grant  was  held  limited  to  lands  that 
were  subject  to  the  grant,  and  proceed- 
ings in  the  Department  in  defiance  of  a 
reservation,  although  culminating  in  a 
patent,  conferred  no  title.  United  States 
V.  Coos  Bay  Wagon  Road  Co.  (1898)  89 
Fed.  151. 

Where  lands  were  reserved  from  a  land 
grant  and  did  not  legally  pass  there- 
under, and  the  construction  put  upon  the 
grant  by  the  Land  Department  was  in- 
correct, it  was  held  that  its  decision  was 
not  binding.  Wilcox  v.  Jackson  (1839) 
13  Pet.  (U.  S,)  511,  10  L.  ed.  270;  Wis- 
consin C.  R.  Co.  V.  Forsvthe  (1895)  159 
U.  S.  46,  40  L.  ed.  71,  15  Sup.  Ct.  Rep. 
1020;  United  States  v.  Grand  Rapids  & 
L  R.  Co.  (1907)  154  Fed.  131,  affirmed  in 
(1908)  91  C.  C.  A.  265,  165  Fed.  297. 
But  the  patents  were  not  canceled,  for 
lack  of  equity  in  the  complainant,  the 
goven^ment. 

And  want  of  power  to  issue  a  patent 
by  the  state  was  held  provable  in  a 
court  of  law,  and  where  the  grant  of 
school  land  to  the  state  excepted  land 
improved  or  occupied  previously  to  sur- 
vey, the  state  patent  was  void  as  against 
a  subsequent  patent  from  the  United 
States.    Sherman  v.  Buick  (U.  S.)  supra. 

The  rejection  of  an  application  for 
homestead  settlement,  on  the  ground 
that  the  land  was  withdrawn  from  set- 
tlement and  was  included  within  a  forest 
reserve,  was  held  conclusive  as  a  deci- 
sion on  a  question  of  fact.  United  States 
V.  Bush  (1916)  233  Fed.  808. 

In  Smyth  v.  New  Orleans  Canal  & 
Bkg.  Co.  (1899)  35  C.  C.  A.  646,  93  Fed. 
899,  it  was  said :  '^In  this  case  the  de- 
fendant is  not  required  to  go  to  equity 
to  obtain  relief,  but  may  meet  the  case 
of  the  plaintiff  by  showing  that  the 
thing  granted  was  not  in  the  grantor, 
or  that  the  officer  pretending  to  grant 
had  no  authority  in  law  to  make  it,  or 
that  the  land  granted  was  reserved  from 
sale  or  any  other  mode  of  disposition," 
the  court  citing  Polk  v.  Wendell  (1820) 
5  Wheat.  (U.  S.)  293,  6  L.  ed.  92; 
Wright  V.  Roseberry  (1887)  121  U.  S. 
519,  30  L.  ed.  1048,  7  Sup.  Ct.  Rep.  985. 

Land  was  granted  to  a  college,  which 
was  to  be  in  two  sections,  and  each  lo- 
cation was  to  be  of  one  body  of  con- 
tiguous land,  and  to  be  unappropriated 
land.  The  land  commissioner  ruled  that 
the  location  taken  was  void  because  part 
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of  the  land  had  been  reserved  under  an 
Indian  treaty,  and  part  had  been  pre- 
empted. It  was  held  that  this  ruling  was 
error,  and  the  location  was  good  as  to  all 
the  uncontested  land.  Shelton  v.  Keim 
(1871)  45  Miss.  106. 

But  in  an  action  of  trespass  it  was  held 
that  a  court  of  law  would  not  review  a 
decision  of  the  Land  Department  after 
a  contest  and  a  receiver's  final  receipt. 
Mitchell  V.  Cobb  (1848)  13  Ala.  137.  The 
court  said :  "Without,  therefore,  express- 
ing any  opinion  whether  an  Indian  res- 
ervation under  this  act  is  subject  to  en- 
try, or  whether  the  defendant  could  take 
advantage  of  it  in  this  suit  if  it  was  not, 
it  is  sufficient  to  say  that  the  court  did 
not'  err  in  rejecting  the  parol  proof  of- 
fered to  show  that  the  land  sued  for  was 
part  of  an  Indian  reservation." 

And  whether  there  was  a  selection  of 
land  for  military  purposes  under  §  9 
of  the  Donation  Act,  and  whether  any 
part  of  a  claim  was  within  1  mile  of 
such  a  tract  so  selected,  were  held  to  be 
mixed  questions  of  law  and  fact,  and  the 
decision  of  the  Secretary  of  the  Interior 
was  conclusive  as  to  every  question  of 
fadt  involved,  in  the  absence  of  fraud  or 
mistake.  Sparks  v.  Brown  (1885)  2 
Wash.  Terr.  426,  7  Pac.  864. 

And  the  holder  of  a  receiver's  receipt 
for  entry  and  purchase  was  held  en- 
titled to  recover  in  ejectment,  from  the 
commander  of  a  fort,  land  which  had  not 
been  legally  reserved  for  a  military  res- 
ervation by  the  commissioner  of  the 
General  Land  Office.  Jackson  ex  dem. 
McConnell  v.  Wilcox  (1837)  2  Dl.  344. 

Ill,  Where  the  sale  was  not  authorized. 

Where  the  sale  was  not  authorized,  or 
was  not  subject  to  private  entry,  and 
where  the  Land  Department  had  not  the 
power  of  disposition,  the  action  of  the 
Land  Department  contrary  thereto  will 
not  be  conclusive. 

A  patent  issued  was  held  to  be  void 
where  the  sale  of  the  land  was  not  au- 
thorized by  law.  Easton  v.  Salisbury 
(1859)  21  How.  (U.  S.)  426,  16  L.  ed. 
181. 

And  where  land  was  not  subject  to 
private  entry,  and  the  Secretary  of  the 
Interior  wrongfully  ruled  that  it  was, 
and  set  aside  the  receipt  of  the  register 
and  receiver  given  to  Towsley,  and 
overruled  the  commissioner  of  the  Land 
Office  and  awarded  a  patent  to  Johnson 
under  a  misconstruction  of  the  law,  it 
was  held  that  this  patent  would  be  dis- 
regarded and  the  patentee  held  to  be  a 
trustee  for  Towsley.    Johnson  v.  Tows- 
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ley  (1872)  13  Wall.  (U.  S.)  72,  20  L.  ed, 
485. 

In  United  States  v.  Winona  &  St.  P, 
R.  Co.  (1895)  15  C.  C.  A.  96,  32  U.  S^ 
App.  272,  67  Fed.  948,  affirmed  in  (1897) 
165  U.  S.  463,  41  L.  ed.  789,  17  Sup.  Ct. 
Rep.  368,  the  following  rules  were  held 
to  be  well  established:  (1)  A  patent  or 
certificate  of  the  Land  Department  to 
land  over  which  the  Department  had  no 
power  of  disposition  would  be  void;  (2) 
A  patent  or  certificate  to  land  where  the 
Department  had  the  power  of  disposition 
and  jurisdiction  to  determine  claims  for 
the  same  was  impregnable  to  collateral 
attack;  (3)  A  court  of  equity  could  set 
aside  a  certificate  or  patent,  or  declare 
the  title  to  be  in  trust  for  the  proper 
party,  where  the  Land  Department's  ac- 
tion was  the  result  of  fraud,  mistake,  or 
errors  of  law. 

And  in  ejectment  it  was  held  that  the 
action  of  the  Land  Department  in  issu- 
ing a  patent  for  lands  as  a  homestead 
within  the  limits  of  an  incorporated  city 
was  not  conclusive  in  favor  of  the  pat- 
entee. The  action  of  the  Land  Depart- 
ment could  not  override  the  act  of  Con- 
gress prohibiting  such  conveyance.  There 
was  no  claim  on  the  part  of  the  patentee 
until  two  years  after  the  incorporation  of 
the  city.  Burfenning  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  (1896)  163  U.  S.  323, 
41  L.  ed.  175,  16  Sup.  Ct.  R«p.  1018,  af- 
firming (1891)  46  Minn.  20,  48  N.  W.  444. 

And  where  a  patent  was  void  because 
issued  without  authority  of  law,  it  was 
held  in  ejectment  that  a  pre-emptor  who 
lived  on  the  land,  and  who  had  duly  filed 
his  application  for  the  purchase,  and  who 
had  offered  to  prove  his  claim  and  ten- 
dered the  purchase  price,  could  attack 
the  same.  Rosecrans  v.  Douglass  (1877) 
52  Cal.  213. 

In  an  action  to  quiet  title,  it  was  held 
that  a  state  patent  for  lands  could  be 
attacked  by  showing  that  the  Land  De- 
partment had  no  jurisdiction  to  dispose 
of  the  lands.  Edwards  v.  Rolley  (1892) 
96  CaL  408,  31  Am.  St.  Rep.  234,  31  Pac. 
267.  These  lands  were  formed  by  de- 
posits in  the  bed  of  a  river  and  could  not 
be  considered  as  ''swamp  and  over- 
flowed" lands,  and  there  was  no  statute 
authorizing  a  sale  of  these  lands  by  the 
state. 

And  in  case  a  patent  was  issued  with- 
out authority  of  law,  it  was  held  not 
necessary  to  resort  to  a  court  of  equity  to 
have  it  declared  void.  The  question  of 
its  invalidity  could  be  raised  in  any  pro- 
ceeding either  in  law  or  equity.  Rose  v. 
Richmond  Min.  Co.  (1882)  17  Kev.  25, 
27  Pac.  1106. 
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In  order  to  attack  a  patent  ooUateral-* 
ly,  it  was  held  that  it  would  have  to  be 
shown  that  the  land  was  not  subject  to 
acquisition  as  public  land  in  any  mode, 
where  it  was  claimed  that  the  land  was  a 
part  of  the  4  leagues  confirmed  to  San 
Francisco  as  successor  of  the  pueblo,  and 
therefore  not  patentable.  Leviston  v. 
Ryan  (1888)  75  CaL  293, 17  Pac.  239. 

And  where  the  Land  Department  had 
no  right  to  issue  a  patent  for  land  with- 
out reserving  a  tract  for  a  railroad  star 
tion,  it  was  held  that  the  conclaaive  pre- 
sumption attending  patents  did  not 
apply,  and  the  patentee  took  his  land 
subject  to  the  rights  of  the  railroad. 
Or^fon  Short  Line  R.  Co.  v.  Stalker 
(1908)  14  Idaho^  362,  94  Pac.  56. 

Parol  evidence  was  held  admissible  to 
ahow  that  the  officers  of  the  state  who 
signed  a  grant  were  not  authorized  or 
empowered  to  issue  the  grant.  Den  ex 
dem.  Strother  v.  Cathey  (1808)  5  K.  0. 
(1  Murph.)  162,  3  Am.  Dec.  688.  In 
ejectment,  plaintiff  claimed  under  a  grant 
from  the  state  in  1803,  entry  made  in 
1791.  The  defendant  claimed  under  a 
grant  made  in  1787. 

A  patent  issued  on  a  Mexican  grant 
was  held  not  conclusive  in  ejectment, 
where  an  appeal  from  the  judgment  of 
eonfirmation  was  pending.  McOarrahan 
V.  New  Idria  Min.  Co.  (1874)  49  CaL 
331,  11  Mor.  Min.  Rep.  641.  Under  the 
Act  of  Congress  of  1851,  ''To  Ascertain 
and  Settle  Private  Land  Claims  in  Cali- 
fornia, a  patent  can  issue  only  after  the 
final  confirmation  of  a  Mexican  grant. 

And  where  land  was  not  ''unappropri- 
ated public  land,''  at  the  date  of  its  se- 
lection and  listing  to  the  state,  and  its 
listing  was  procured  by  fraud  upon  the 
Land  Department,  and  the  words  '^iU 
site"  entered  on  the  margin  of  the  list, 
showing  a  contest  pending)  had  been 
erased,  it  was  held  that  the  bill  to  cancel 
the  listing  stated  a  cause  of  action. 
United  States  v.  Williams  (1886)  12 
Sawy.  138,  30  Fed.  309,  affirmed  in 
(1891)  138  U.  S.  514,  34  L.  ed.  1026,  11 
Sup.  Ct.  Rep.  457. 

And  where  the  Secretary  of  the  In- 
terior on  appeal  overruled  the  commis- 
sioner and  the  register  and  receiver, 
holding  that  the  pre-emptor  had  filed  a 
declaratory  statement  for  another  tract 
of  land,  it  was  held  that  this  was  a  mis- 
construction of  the  law,  as  the  land  in 
question  had  never  been  open  to  private 
entry,  and  the  claimant  was  entitled  to 
the  title.  Gibson  v.  Chouteau  (1872)  13 
WalL  (U.  S.)  92,  20  L.  ed.  534. 

And  where  the  Land  Department  is- 
su^  a  patent  through  an  error  of  law, 

L.R.A.1 91 8D. 


the  patentee  was  held  to  be  a  trustee  for 
the  proper  party.  Le  Marchel  v.  Tea- 
garden  (1909)  99  C.  C.  A.  236, 175  Fed. 
682,  reversing  (1907)  152  Ped.  662.  The 
court  said:  "The  result  is  that  the  de- 
cision of  the  Secretary  of  the  Interior 
authorizing  the  transfer  of  the  mistaken 
entry  to  the  homestead  tract  was  in  vio- 
lation of  the  plain  provisions  of  the  law 
governing  the  matter.  .  .  .  The  United 
States  stood  pledged  by  the  statutes  we 
havQ  been  considering  to  protect  a  home- 
stead entry  made  in  good  faith  against 
appropriation  to  correct  any  prior  mis- 
taken entry." 

And  the  of&cial  acts  of  the  surveyor 
and  recorder  in  locating  land  and  grant- 
ing a  certificate  for  a  patent  were  held 
void  in  ejectment,  where  the  land  had 
never  been  in  their  control  or  had  been 
withdrawn  from  sale.  Cummings  v. 
Powell  (1893)  116  Mo.  473,  38  Am.  St, 
Rep.  610,  21  S.  W.  1079. 

And  where,  through  inadvertence  or 
mistake,  lands  were  improperly  certified 
to  a  state  by  the  Land  Department,  it 
was  held,  in  a  suit  in  equity,  that  the 
action  of  the  Land  Department  was  not 
conclusive,  and  such  certification  could  be 
set  aside.  Williams  v.  United  States 
(1891)  138  U.  S.  514,  34  L.  ed.  1026,  11 
Sup.  Ct.  Rep.  457;  United  States  v. 
Hendy  (1893)  54  Fed.  447. 

The  question  whether  or  not  the  United 
States  had  any  title,  at  the  time  of  its 
adjudication,  to  the  land  in  question,  was 
held  to  be  one  for  the  courts  exclusively. 
Copley  V.  Dinkgrave  (1873)  25  La.  Ann. 
577;  Marks  v.  Martin  (1873)  27  La.  Ann. 
527.  In  the  Copley  Case  the  court  said: 
"Taking  the  averments  of  fact  in  the 
answer  of  the  defendant  and  in  the  plea 
of  res  judicata  to  be  true,  we  should  find 
that  the  defendant  had  a  legal  title  to 
the  land  prior  to  that  of  plaintiff's  and 
superior  (Lytic  v.  Arkansas  (1850)  9 
How.  (U,  S.)  333,  13  L.  ed.  160),  and 
that  the  patent  'illegally  and  erroneously 
issued  by  the  United  States'  to  the  plain- 
tiff, 'procured  by  fraud  and  ill  practices,' 
inured  to  the  benefit  of  defendant." 

And  where  a  patent  from  the  state 
showed  on  its  face  a  want  of  authority  to 
issue  the  same,  it  was  held  that  it  should 
be  declared  void  when  offered  in  evidence 
in  ejectment.  Alexander  v.  Greenup 
(1810)  1  Munf.  (Va-)  134,  4  Am.  Dec. 
541.  The  patent  for  escheated  land  did 
not  show  that  the  legal  steps  had  been 
taken  to  escheat. 

In  Beley  v.  Naphtaly  (1898)  169  U.  S. 
353,  42  L.  ed.  775,  18  Sup.  Ct.  Rep.  354, 
it  was  said  that  "the  patent  does  not 
preclude  this  court  from  construing  the 
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Act  of  1866,  nor  does  it  preclude  an  in- 
quiry by  the  court  whether  the  patent 
was  issued  without  authority  or  against 
the  expressed  will  of  Congress,  as  mani- 
fested in  the  statute/' 

In  ejectment  the  purchaser  of  school 
land  having  a  patent  was  held  not  re- 
quired to  look  behind  it.  All  the  in- 
cipient steps  authorizing  the  officers  to 
issue  it  were  presumed  to  have  been 
regularly  taken.  It  could  not  be  avoided 
in  a  collateral  action  at  law  for  irregu- 
larities of  the  officers  of  the  government. 
McKinney  v.  Bode  (1885)  33  MiniL  450, 
23  N.  W.  851.  It  was  said :  "But  it  may 
be  defeated  even  in  an  action  at  law  by 
showing  want  of  title  in  the  state,  or 
absolute  want  of  power  in  the  officers  to 
issue  it." 

In  Garner  v.  Willett  (1857)  18  HI. 
455,  it  was  said:  "Courts  of  equity  may 
establish  the  right  to  a  patent  founded 
on  a  prior  equity.  Isaacs  v.  Steel  (1841) 
4  m.  97.  So  the  validity  of  the  patent 
may  be  contested  at  law  for  fraud,  or 
where  the  government  had  no  title  or  its 
agents  had  no  authority  to  sell.'' 

In  Tapia  v.  Williams  (1911)  172  Ala. 
18,  54  So.  613,  it  was  said:  "A  patent 
issued  by  the  government  of  the  United 
States,  purporting  to  grant  lands  in 
which  the  government  has  no  title,  is 
void  as  an  evidence  of  title,  and  may  be 
so  declared  in  an  action  at  law  at  the 
instance  of  anyone  who  is  in  possession 
lawfully  or  under  color  of  title." 

In  Schwenke  v.  Union  Depot  &  R.  Co. 
(1884)  7  Colo.  512,  4  Pae.  905,  it  was 
said:  "We  shall  assume  without  argu- 
ment that,  if  a  patent  on  its  face  shows 
that  it  is  issued  under  and  in  pursuance 
of  certain  acts  of  Congress,  and  it  is  true 
that  such  acts  were  repealed  prior  to  the 
application  therefor,  the  patent  is  void." 

In  Johnson  v.  Drew  (1894)  34  Fla. 
130,  43  Am.  St.  Rep.  172,  15  So.  780,  it 
was  said :  "If  the  land  was  not  under  the 
control  of  the  Interior  Department  as  al- 
leged, the  land  officers  had  no  authority 
over  it,  and  their  action  in  undertaking 
to  dispose  of  the  land  was  void."  But  a 
trespasser  could  not  question  the  legality 
of  the  patent  issued  by  the  land  office. 

In  St.  Louis  Smelting  &  Ref.  Co.  v. 
Kemp  (1882)  104  U.  S.  636,  26  L.  ed. 
875,  11  Mor.  Min.  Rep.  673,  it  was  said : 
"A  patent  may  be  collaterally  impeached 
in  any  action,  and  its  operation  as  a  con- 
veyance defeated,  by  showing  that  the 
Department  had  no  jurisdiction  to  dis- 
pose of  the  lands;  that  is,  that  the  law 
did  not  provide  for  selling  them,  or  that 
they  had  been  reserved  from  sale  or  dedi- 
cated to  special  purposes,  or  had  been 
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previously  transferred  to  others.  In  es- 
tablishing any  of  these  particulars,  the 
judgment  of  the  Department  upon  mat- 
ters properly  before  it  is  not  assailed^ 
nof  is  the  regularity  of  its  proceedings 
called  into  question." 

IF.  Affecting  prior  equities. 

Where  the  Land  Department  awards 
or  grants  land  to  one  person  when  an- 
other party  has  a  better  equity,  such 
action  is  not  conclusive  on  the  courts; 
and  when  the  land  has  been  previously 
patented  to  anotjier,  a  subsequent  grant 
or  sale  by  the  Land  Department  will  be 
held  void  in  an  action  at  law. 

In  a  suit  in  equity  to  have  canceled  a 
patent,  it  was  held  that  where  the  patent 
issued  without  authority  of  law,  or  where 
another  party  had  a  better  equity,  the 
patent  would  be  held  void  bv  the  court. 
United  States  v.  Stone  (1865)  2  Wall. 
(U.  S.)  525,  17  L.  ed.  765. 

And  a  patent  was  held  to  be  inop- 
erative and  void  where  it  was  issued  for 
land  that  had  been  previously  patented 
to  another  individual.  Stoddard  v. 
Chambers  (1844)  2  How.  (U.  S.)  284,  11 
L.  ed.  269.  A  location  was  made  on  lands 
expressly  reserved. 

And  where  the  government  had  issued 
patents  to  different  parties  for  the  same 
land,  it  was  held  that  in  ejectment  the 
court  would  look  behind  the  patents  to 
see  which  party  had  the  better  equity, 
arising  from  his  prior  occupation  and 
settlement.  Smith  v.  Athern  (1867)  34 
Cal.  506. 

And  where  two  patents  were  issued, 
and  the  first  was  obtained  fraudulently 
or  against  law,  it  was  held  that  it  did 
not  carry  the  title.  Wright  v.  Rutgers 
(1851)  14  Mo.  585. 

And  where  a  patent  issued  for  land 
that  had  previously  been  granted  to 
others,  it  was  held  that  the  patent  would 
be  void,  and  the  Land  Department  would 
be  without  jurisdiction.  Francoeur  v. 
Newhouse  (1889)  40  Fed.  618.  The  pat- 
ent was  issued  on  a  mining  claim  many 
years  after  a  grant  to  a  railroad  had 
been  fixed,  and  covered  the  same  land. 

And  in  an  action  to  remove  a  cloud  on 
title,  it  was  held  that  it  might  be  shown 
that  the  title  passed  by  a  former  grant, 
and  that  the  government  had  no  title  to 
pass  by  a  subsequent  conveyance.  But- 
ler v.  Grand  Rapids  &  I.  R.  Co.  (1891) 
85  Mich.  246,  24  Am.  St.  Rep.  84,  48  N. 
W.  569. 

And  where  lands  patented  were  not 
at  the  time  public  property,  they  having 
been  previously  disposed  of,  it  was  held 
that  the  Land  Department  had  no  juris*- 
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diction  over  them,  and  the  question 
whether  or  not  they  have  been  previously 
disposed  of  was  a  judicial  question,  and 
not  determinable  by  the  Department  so 
as  to  control  the  courts.  Hardin  v.  Jor- 
dan (1891)  140  U.  S.  371,  35  L.  ed.  428, 
11  Sup.  Ct.  Rep.  808,  838. 

And  where  a  patent  was  issued  for 
land  that  was  not  public,  because  pre- 
viously sol  J,  it  was  held  that  the  patent 
was  void.  Davis  v.  Weibbold  (1891)  139 
U.  8.  507,  35  L.  ed.  238,  11  Sup.  Ct.  Rep. 
628.  Speaking  of  patents,  the  court 
said:  "They  are  conclusive  in  such  ac- 
tions of  all  matters  of  fact  necessary  to 
their  issue,  where  the  Department  had 
jurisdiction  to  act  upon  such  matters, 
and  to  determine  them;  but  if  the  lands 
patented  were,  not  at  the  time  public 
property,  having  been  previously  dis- 
)x»sed  of,  or  no  provision  had  been  made 
for  their  sale  or  other  disposition,  or 
they  had  been  reserved  from  sale,  the 
Department  had  no  jurisdiction  to  trans- 
fer the  land,  and  their  attempted  con- 
veyance by  patent  is  inoperative  and 
void." 

The  register  and  receiver  were  held  to 
have  no  power  to  allow  the  improvement 
of  an  actual  settler  to  be  located  on  by 
a  donation  claim  without  his  consent,  and 
a  patent  on  the  location  was  held  to  be 
void.  Nicks  v.  Rector  (1842)  4  Ark. 
251.  The  court  said :  "The  person  enter- 
ing a  donation  claim  did  so  at  his  peril; 
and,  if  he  located  lands  upon  which  there 
was  an  actual  settler,  without  obtaining 
his  consent,  such  location  was  null  and 
void." 

An  entry  was  made  with  a  military 
land  warrant,  and  a  grantee  went  into 
possession  under  the  certificate  of  pur- 
chase. A  subsequent  entry  was  made  by 
another  party  and  a  patent  was  issued 
to  him.  No  patent  was  issued  to  the 
l)rior  entryman.  It  was  held  that  the 
cancelation  of  the  entry  by  the  commis- 
sioner was  not  evidence  that  the  entry 
was  illegal,  and  until  proved  to  be  void, 
it  was  binding  on  the  government.  The 
certificate  of  purchase  was  evidence  of 
equitable  title.  Brill  v.  Stiles  (1864)  35 
HL  305,  85  Am.  Dec.  364. 

After  the  certi^cate  of  entry  and  lo- 
cation had  been  approved  by  the  Land 
Department,  it  was  held  that  a  subse- 
quent patent  to  another  would  be  held 
void  in  an  action  at  law.  Bates  v.  Her- 
ron  (1859)  35  Ala.  117;  Goolsbee  v. 
Fordham  (1878)  49  Aku  202. 

And  the  holder  of  an  elder  certificate 
of  entry  was  held  entitled  to  enjoin  all 
proceedings  at  law  under  a  junior  patent. 
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Hester  v.  Kembrough  (1849)  12  Smedes 
&  M.  (Miss.)  659. 

And  a  court  of  equity  was  held  to  have 
power  to  set  aside  a  senior  patent  in 
favor  of  a  junior  patent  founded  on  a 
prior  pre-emption.  McGhee  v.  Wright 
(1855)  16  m.  555. 

And  courts  were  held  to  have  the  pow- 
er to  examine  a  contested  claim  to  a 
right  of  entry  under  the  pre-emption 
laws,  and  to  overrule  a  decision  of  the 
register  and  receiver,  confirmed  by  the 
commissioner,  where  they  were  imposed 
upon  by  ex  parte  affidavits,  and  the  pat- 
ent obtained  without  right  against  one 
who  had  a  preference  of  entry.  Garland 
V.  Wynn  (1858)  20  How.  (U.  8.)  6,  15 
L.  ed.  801. 

A  junior  patent  based  on  a  reservation 
to  an  Indian  under  a  treaty  was  held  to 
be  superior  to  a  senior  patent,  where  the 
junior  patent  was  on  a  prior  settlement. 
McAfee  v.  Keirn  (1846)  7  Smedes  &  M. 
(Miss.)  780,  45  Am.  Dec.  331. 

And  a  patent  issued  to  another  party 
after  a  grant  of  the  particular  land  to 
the  state  for  school  land  was  held  void 
and  of  no  effect,  where  this  land  had  not 
been  sold,  granted,  or  disposed  of  prior 
to  the  state  grant.  Daggett  v.  Bone- 
witz  (1886)  107  Ind.  276,  7  N.  E.  900. 

And  where  the  Land  Department  is- 
sued a  patent  to  the  wrong  party  under 
an  erroneous  view  of  the  law,  or  by  a 
gross  mistake  of  the  facts  proved,  it  was 
held  that  a  court  of  equity  could  charge 
the  patentee  as  trustee  of  the  proper 
party.  Howe  v.  Parker  (1911)  111  C. 
C.  A.  466,  190  Ted.  738.  In  this  case 
there  was  no  evidence  that  the  claimant 
violated  the  law  by  entering  the  terri- 
tory before  the  proper  time,  and  thereby 
disqualified  himself  as  a  homesteader. 

And  where  a  pre-emptor  amended  his 
declaratory  statement,  and  thereby  ob- 
tained a  patent  for  land  on  which  an- 
other pre-emptor  was  in  prior  possession, 
it  was  held  that  a  court  of  equity  would 
enjoin  a  suit  in  ejectment  and  hold  the 
patentee  to  be  trustee  for  the  proper 
party.  Sanford  v.  Sanford  (1891)  139 
U.  S.  642,  35  L.  ed.  290,  11  Sup.  Ct.  Rep. 
666.  The  court  said:  "But  where  the 
matters  determined  are  not  properly  be- 
fore the  Department,  or  its  conclusions 
have  been  reached  from  a  misconstruc- 
tion by  its  officers  of  the  law  applicable 
to  the  cases  before  it,  and  it  has  thus 
denied  to  parties  rights  which,  upon  a 
correct  construction,  would  have  been 
conceded  to  them,  or  where  misrepresen- 
tations and  fraud  have  been  practised, 
necessarily  affecting  its  judgment,  then 
the  courts  can,  in  a  proper  proceeding. 
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interfere  and  control  its  determination 
so  as  to  secure  the  just  rights  of  parties 
injuriously  affected." 

And  the  decision  of  the  Secretary  of 
the  Interior  awarding  a  patent  to  a  pur- 
chaser from  a  railroad^  where  the  land 
was  already  occupied  by  another  and  the 
railroad  had  forfeited  its  rights,  was 
held  to  be  an  error  of  law,  and  a  bill  to 
set  aside  the  patent  stated  a  cause  of 
action.  Manley  v.  Tow  (1901)  110  Pad. 
241. 

A  junior  patent  on  a  prior  entry  was 
held  superior  to  a  senior  patent  on  an 
entry  procured  subsequently  to  the  first 
by  having  the  register  change  the  cer- 
tificate of  entry  to  cover  land  previous- 
ly entered.  The  first  patent,  having 
been  issued  contrary  to  law,  for  land 
alreadv  sold  to  another,  was  void.  Ran- 
kin v."  Miller  (1876)   43  Iowa,  11. 

A  government  patent  to  land  made 
by  the  drying  up  of  a  lake,  after  a 
patent  had  been  given  for  the  lands 
bordering  on  the  lake,  was  held  void. 
Lamprey  v.  State  (1893)  52  BCnn.  181, 
18  L.R.A.  670,  38  Am.  St.  Rep.  541, 
53  N.  W.  1139. 

And  in  ejectment  the  first  patent  is- 
sued was  held  conclusive  against  a  sec- 
ond patent  which  recited  that  the  first 
was  issued  by  mistake.  Jackson  ex  dem. 
Mancius  v.  Lawton  (1813)  10  Johns. 
(N.  Y.)  23,  6  Am.  Dec.  311.  The  court 
said:  "If  the  elder  patent  in  the  present 
case  was  issued  by  mistake  or  upon  false 
suggestions,  it  is  voidable  only^  and  un- 
less letters  patent  are  absolutely  void  on 
the  face  of  them,  or  the  issuing  of 
them  was  without  authority  or  was  pro- 
hibited by  statute,  they  can  only  be 
avoided  in  a  regular  course  of  plead- 
ing." 

And  in  ejectment  it  was  held  that  a 
register's  receipt  of  final  payment  was  a 
superior  title  to  a  subsequent  patent  is- 
sued to  another.  Simmons  v.  Wagner 
(1880)  101  U.  S.  260,  25  L.  ed.  910. 

And  where  the  state  gave  a  patent, 
and  subsequently  the  United  States  is- 
sued a  patent  to  another  party,  it  was 
held  that,  while  the  action  of  the  Land 
Department  was,  in  general,  conclusive 
on  the  subject  of  grants  of  lands  up  to 
the  issuing  of  the  patent,  it  could  not, 
by  its  subsequent  action  upon  a  fictitious 
claim,  defeat  rights  already  vested. 
Wiggins  v.  Guier  (1858)  13  La.  Ann. 
356. 

And  in  ejectment,  where  the  plain- 
tiff relied  upon  a  government  patent, 
it  was  held  that  the  defendant  could 
prove  a  prior  patent  to  him  by  the  state 
and  a  grant  of  the  land  to  the  state  by 
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the  Act  of  September,  1841.  Megerle 
V.  Ashe  (1864)  27  GaL  322,  87  Am.  Dec. 
76.  The  court  said :  "A  legislative  grant 
is  as  effectual  to  pass  the  title  to  lands, 
in  all  respects  and  for  every  purpose, 
as  a  grant  evidenced  by  a  patent." 

Where  the  application  to  locate  Sioux 
half-breed  scrip  which  had  not  been  is- 
sued to  the  plaintiff  was  not  accom- 
panied by  a  power  of  attorney^  and  the 
patent  issued  while  a  contest  was  pend- 
ing between  plaintiff  and  defendants, 
who  were  purchasers  from  the  state,  and 
the  defendants  occupied  the  land  under 
claim  of  title  from  the  state  at  the  time 
of  plaintiff's  attempted  location,  and 
there  was  no  valid  claim  to  the  land 
when  the  state  selected  this  as  lieu  land, 
it  was  held  that  the  patent  was  void. 
Chapman  v.  Polack  (1881)  58  CaL  553. 

To  the  various  exceptions  to  the  rule 
that  a  patent  is  conclusive,  it  was  held 
that,  where  the  patent  was  issued  in  a 
proceeding  to  which  the  claimants,  hav- 
ing prior  possession  of  the  land,  were 
not  made  parties  or  given  notice,  and 
grave  injustice  would  result,  the  patent 
would  not  be  conclusive.  Tokopah  &  G. 
R.  Co.  V.  Fellanbaum,  ante,  584 

In  equity  a  junior  patent  or  certificate 
was  held  to  prevail  over  the  elder  one 
where  the  right  on  which  it  was  based 
was  prior  in  point  of  time  to  that  on 
which  the  elder  patent  was  foimded. 
Isaacs  V.  Steel  (1841)  4  BL  97. 

A  state  patent  was  held  void  at  law 
where  it  was  issued  under  a  statute  pro- 
viding for  a  patent  on  a  tax  deed,  and 
the  tax  deed  was  invalid  because  no  no- 
tice of  the  expiration  of  the  time  of  re- 
demption had  been  given.  Caldwell  v. 
Pierson  (1916)  37  S.  D.  646,  159  N.  W. 
124. 

And  where  the  Land  Department  was 
induced  to  issue  a  patent  to  a  railroad 
by  error  of  law,  by  fraud,  or  by  clear 
mistake  of  fact,  a  court  of  equity  could 
charge  the  holder  of  the  legal  title  as 
trustee  for  the  real  owner.  Hoyt  v. 
Weyerhaeuser  (1908)  88  C.  C.  A.  404, 
161  Fed.  324,  reversed  in  (1911)  219  U. 
S.  380,  65  L.  ed.  258,  31  Sup.  Ct.  Rep. 
300.  In  this  case  the  Land  Department 
permitted  the  settler  to  prove  his  claim 
before  the  railroad  could  acquire  any 
right  to  the  land,  and  the  attempted 
withdrawal  and  selection  of  the  land  by 
the  Secretary  prior  to  his  approval  of  the 
railroad's  selection  were  unauthorized  bv 

me 

law. 

And  a  patent  issued  to  a  pre-emptor  on 
an  odd  section  within  the  indemnity 
limits  of  a  railroad  grant  while  a  de- 
ficiency existed  was  void.    This  was  an 
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erroneous  eonclosion  of  law  by  the  Sec- 
retary of  the  Interior  and  snbjeet  to  re- 
view in  a  suit  to  annul  the  patent. 
Southern  P.  R.  Co.  v.  Wiggs  (1890)  43 
Fad.  33a. 

In  ejectment  it  was  held  that,  where 
the  Secretary  of  the  Interior  approved 
the  selection  of  lands  by  a  railroad  under 
a  grant  to  the  state  to  aid  railroads,  and 
did  not  include  these  lands  in  his  desig- 
nation of  swamp  lands  under  the  Act  of 
1850,  a  patent  subsequently  issued  un- 
der the  Swamp  Land  Act  was  void,  as 
the  Land  Department  had  no  jurisdiction 
to  devest  the  title  of  the  railroad  com- 
pany. Crapo  V.  Troy  Twp.  (1894)  98 
Mich.  635,  57  N.  W.  806. 

And  a  regulation  of  the  land  office  that 
land  must  be  re-entered  when  withdrawn 
from  the  market  after  entrv  was  held 
unauthorized  and  void  in  the  absence  of 
statute.  And  a  patent  to  a  subsequent 
entryman  was  held  void,  where  the  prior 
entryman  was  in  possession,  and  was 
prompt  to  prove,  and  was  permitted  to 
enter  the  land.  Baty  v.  Sale  (1867)  43 
DL  351,  92  Am.  Dec.  128. 

In  a  suit  by  a  patentee  to  have  a  pat- 
ent to  another  set  aside,  it  was  held  that 
the  court,  upon  all  the  evidence  adduced, 
should  determine  from  its  own  view  of 
the  law  the  equities  of  the  parties.  Dan- 
forth  V.  Morrical  (1877)  84  111.  466.  A 
patent  issued  on  a  private  entry  when  a 
pre-emptor  had  been  and  was  in  posses- 
sion was  held  to  be  a  cloud  on  the  title. 

And  a  bill  to  declare  a  patentee  the 
title  holder  in  trust  for  complainant  was 
held  proper,  where  a  previous  location 
was  made  on  the  land  under  Canadian 
Volunteer  Certificates  for  public  land. 
Moyer  v.  McCullough  (1849)  Smith 
(Ind.)  211.  It  was  said  after  the  loca- 
tion was  made  and  the  certificate 
granted,  the  authority  of  the  roister  of 
the  land  office  ceased. 

A  party  holding  title  under  a  sherifiPs 
deed  made  on  execution  sale  against  a 
party  who  had  entered  public  land  was 
held  entitled  to  show  in  ejectment  that  a 
patent  subsequently  issued  by  the  gov- 
ernment to  an  assignee  of  the  judgment 
debtor  was  in  fraud  of  his  rights.  Rog- 
ers V.  Brent  (1849)  10  HL  573,  50  Am. 
Dec.  422.  Illinois  Rev.  Stat,  cjiap.  57, 
§§  1  and  3,  provide  that  the  interest  of 
defendant  in  any  land  is  subject  to  execu- 
tion, and  the  holder  of  a  certificate  of 
purchase  from  United  States  shall  be 
deemed  to  be  within  the  meaning  of  this 
chapter.  Illinois  Rev.  Stat.  chap.  40,  §  4, 
provides  that  the  certificate  of  the  reg- 
ister of  the  entry  or  purchase  of  land 
shall  be  evidence  of  title  in  ejectment, 


and  shall  entitle  one  to  a  recovery  unless 
a  better  and  paramount  title  is  shown. 
Section  5  provides  that  a  patent  shall  be 
deemed  the  better  legal  and  paramount 
title.  It  was  held  that  §  4  above  meant 
that  a  recovery  could  be  had  on  an 
equitable  title,  and  §  5  was  designed  to 
prevent  the  previous  provision  being 
construed  to  make  the  equitable  title 
paramount  to  the  legal  title. 

In  Knabe  v.  Burden  (1889)  88  Ala. 
436,  7  So.  92,  it  was  said :  "There  can  be 
no  doubt  of  the  legal  proposition  that  a 
title  to  government  lands  may  pass  by 
legislative  grant  as  effectually  as  by  a 
patent.  Such  a  grant,  therefore,  by  Con- 
gress, necessarily  prevails  over  a  subse- 
quent title  asserted  by  the  holder  of  a 
subsequent  patent  or  certificate  of  entry 
from  the  general  government.  Megerle  v. 
Ashe  (1864)  27  Oal.  322,  87  Am.  Dec.  76. 
And  in  such  case,  the  subsequent  title 
may  be  assailed  collaterally  at  law,  in  an 
action  of  ejectment." 

And  where  the  commissioners  appoint- 
ed to  settle  claims  to  certain  lands  in 
Hot  Springs  misconstrued  the  law,  and 
made  an  award  to  lessees  instead  of  to 
the  heirs  of  the  landlord,  who  had  origi- 
nally settled  the  land,  it  was  held  that 
their  proceedings  were  not  conclusive. 
The  statute  provided  that  they  should 
not  consider  any  claims  accruing  after 
April  24,  1876.  They  awarded  the  pur- 
chase to  parties  whose  claim  originated 
in  1877.  Rector  v.  Gibbon  (1884)  111 
U.  S.  276,  28  L.  ed.  427,  4  Sup.  Ct.  Rep. 
605.  This  was  a  suit  in  equity  to  charge 
a  trust,  and  to  compel  a  conveyance.  The 
court  said:  **On  matters  depending  upon 
conflicting  evidence  as  to  the  extent  of 
occupation  and  the  value  of  improve- 
ments, and  many  other  matters,  the  ac- 
tion of  the  commissioners  is  undoubtedly 
final;  but,  upon  the  construction  of  the 
law,  and  particularly  as  to  the  parties  for 
whose  benefit  it  is  designed,  it  is  subject 
equally  with  all  local  boards  of  limited 
jurisdiction  to  have  its  conclusions,  if 
erroneous,  reviewed  and  corrected  by  the 
judicial  tribunals." 

The  defendant  claimed  that  plaintiff 
held  the  patent  as  trustee  for  the  defend- 
ant, and  showed  all.  the  evidence  before 
the  Land  Department,  and  alleged  that 
upon  the  undisputed  facts  the  Land  De- 
partment erred  as  to  the  application  of 
the  law  to  these  facts,  and  alle^^ed  facts 
that  brought  the  defendant  within  14 
U.  S.  Stat,  at  L.  220,  chap.  219,  provid- 
ing that,  where  persons  have  in  good 
faith  purchased  of  Mexican  grantees,  and 
the  grants  have  been  rejected,  or  where 
the  lands  have  been  excluded  from  the 
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final  survey  of  any  Mexican  grant,  and 
there  has  been  continuous  possession, 
such  purchasers  may  purchase  the  same 
at  the  minimum  price.  It  was  held  that 
the  decision  of  the  Land  Department, 
though  conclusive  as  to  the  facts,  was 
open  to  review  so  far  as  it  made  an 
erroneous  application  of  the  law  x)er- 
tinent  to  the  undisputed  facts.  Wor- 
mouth  V.  Gardner  (1896)  112  CaL  506, 
44  Pac.  806. 

And  where  the  patentee  took  the  land 
subject  to  the  confirmed  title  of  another 
party,  it  was  held  that  the  latter  would 
prevail  in  ejectment  Dredge  v.  Forsyth 
(1862)  2  Black  (U.  S.)  563,  17  L.  ed. 
263. 

ik  Nowlen  v.  Hall  (1901)  128  Mich. 
274,  87  N.  W.  222,  in  ejectment,  it  was 
said :  ''The  authorities  seem  to  sustain  the 
defendant's  contention  that  a  prior  equi- 
table claimant  should  make  his  attack 
upon  a  patent  from  the  government  by  a 
proceeding  in  chancery." 

In  Warren  v.  Shurman  (1849)  6  Tex. 
441,  it  was  said:  "The  doctrine  by  which 
a  junior  patent  or  confirmation  (as  in 
this  case),  is  held  to  have  relation  back 
to  the  inception  of  the  right,  and  take 
dignity  accordingly,  and  thus  overreach 
any  patent  which  may  have  been  pre- 
viously granted  for  the  same  land,  but 
on  a  junior  equity,  applies  only  in  cases 
where  the  prior  equity  is  valid  in  law, 
or  in  other  words,  the  subject  of  cogni- 
zance   ...    of  the  elder  patent." 

And  in  ejectment  it  was  held  that  a 
patent  was  conclusive  evidence  of  title, 
and  better  evidence  of  title  than  a  prior 
certificate  of  purchase  by  another.  Wig- 
gins V.  Lusk  (1850)  12  IlL  132.  It  was 
said :  "In  equity  a  certificate  of  purchase 
will  prevail  against  a  patent,  if  the  right 
on  which  it  is  based  is  prior  in  point  of 
time  to  that  od  which  the  patent  is 
founded." 

Although  an  older  patent  might  be  void 
because  of  a  previous  appropriation  of 
the  same  land,  by  the  government,  to 
an  Indian  reservee,  this  fact  could  not 
be  proved  in  an  action  at  law  by  the 
recitals  in  a  junior  patent  for  the  same 
land.  Stephens  v.  Westwood  (1852)  20 
Ala.  275. 

F.  As  to  parties  and  qualifications. 

a.  Where  patent  issued. 

The  final  judgment  of  the  Land  De- 
partment as  to  matters  of  fact  is  held  to 
be  conclusive  in  collateral  proceedings. 
It  relates  to  the  qualification  of  the  ap- 
plicant, his  good  faith,  the  performance 
by  him  of  the  conditions  precedent,  and, 
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in  the  absence  of  fraud  or  mistake,  will 
not  be  subject  to  attack.  The  remedy  for 
issuing  a  receipt  or  patent  to  the  wron^^ 
person  is  available  in  equity  after  the 
patent  issues,  to  hold  the  patentee  a  trus- 
tee for  complainant. 

The  action  of  the  Land  Department  in 
issuing  a  patent  was  held  to  be  conclusive 
in  ejectment,  as  to  the  qualifications  of 
the  applicant,  what  he  has  done,  the  na- 
ture of  the  land,  whether  it  is  mineral^ 
and  whether  it  is  of  a  class  open  to  sale. 
That  perjury  was  used  to  obtain  the  pat- 
ent will  not  avail.  Steel  v.  St.  Louis 
Smelting  &  Ref.  Co.  (1882)  106  U.  S. 
447,  27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389. 
The  court  said :  "It  cannot  be  vacated  or 
limited  in  proceedings  where  it  comes  col- 
laterally in  question.  It  cannot  be  va- 
cated or  limited  by  the  officers  them- 
selves. Their  power  over  the  land  is 
ended  when  the  patent  is  issued  and 
placed  on  the  records  of  the  department. 
This  can  be  accomplished  only  by  regular 
judicial  proceedings,  taken  in  the  name 
of  the  government  for  that  special  pur- 
pose." 

And  the  ruling  of  the  Land  Depart- 
ment on  disputed  questions  of  fact,  made 
in  a  contested  case,  was  held  to  be  con- 
clusive where  collaterally  attacked.  This 
ruling  was  as  to  the  settlement  of  the 
ancestor  of  the  patentee,  and  the  United 
States  patent  issued  was  held  to  take  ef- 
fect as  of  the  date  of  settlement,  and  to 
override  a  patent  of  the  state  to  another 
partv.  Shepley  v.  Cowan  (1876)  91  U. 
S.  330,  23  L.  ed,  424. 

And  a  decision  of  the  Land  Depart- 
ment, after  a  contest  as  to  the  required 
residence  and  cultivation,  was  held  to  be 
conclusive  in  the  absence  of  fraud,  in  a 
suit  to  set  aside  a  patent.  Vance  v. 
Burbank  (1880)  101  U.  S.  514,  25  L.  ed. 
I  929.  It  was  held  that  false  testimony 
used  in  obtaining  a  patent  would  not  be 
sufficient  to  have  it  set  aside  by  the 
courts. 

And  in  a  suit  to  obtain  a  decree  of 
title  and  to  enjoin  ejectment,  and  to  have 
a  patentee  declared  a  trustee  for  plain- 
tiif,  it  was  held  that  a  decision  of  the 
Land  Department  that  plaintiff  had  filed 
a  previous  declaration  and  was  disquali- 
fied was  conclusive  as  to  all  questions  of 
fact.  Baldwin  v.  Stark  (1883)  107  U.  S. 
463,  27  L.  ed.  526,  2  Sup.  Ct.  Rep.  473.  It 
was  said  that,  "where  fraud  or  imposi- 
tion has  been  practised  on  the  party  in- 
terested or  on  the  officers  of  the  law,  or 
where  these  latter  have  clearly  mistaken 
the  law  of  the  case  as  applicable  to  the 
facts,  courts  of  equity  may  give  relief, 
but  they  are  not  authorized  to  re-examine 
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into  a  mere  question  of  faets  dependent 
on  conflicting  evidence,  and  to  review 
the  weight  which  those  officers  attached 
to  such  evidence.'' 

The  decision  of  the  Land  Department 
that  the  settler  was  residing  on  the  land 
before  the  railroad  company  made  its  se- 
lection ;  that,  although  his  dwelling  house 
was  on  an  adjoining  tract,  his  notice  was 
on  the  quarter  claimed;  that  a  portion  of 
his  improvements  were  thereon,  was  held 
to  control,  and  the  patent  was  properly 
awarded  to  the  settler.  Great  Northern 
R.  Co.  v.  Hower  (1912)  69  Wash.  380, 
125  Pac.  159. 

And  whether  a  party  was  in  possession 
of  a  tract  of  land  at  a  given  time  was 
held  to  be  a  question  of  fact,  and  the  de- 
cision of  the  Land  Department  on  ques- 
tions of  fact  was  held  to  be  conclusive 
in  the  absence  of  fraud,  and  such  ques- 
tions con  Id  not  thereafter  be  litigated. 
Johnson  v.  Drew  (1898)  171  U.  S.  93,  43 
L.  ed.  88, 18  Stip.  Ct.  R«p.  800,  affirming 
(1894)  34  Pla.  130,  43  Am.  St.  Rep.  172, 
15  So.  780.  The  plaintiff  in  ejectment 
held  a  patent,  and  the  defendant  claimed 
to  have  been  in  possession  when  it  was 
issued. 

And  where  the  Land  Department  de- 
cided that  a  sale  was  an  abandonment 
of  homestead  right,  it  was  held  that 
whether  there  was  a  sale  and  what  was 
sold  were  matters  of  fact  to  be  found  by 
the  Department,  and  its  findings  were 
conclusive  on  the  courts.  Love  v.  Fla- 
hive  (1905)  33  Mont.  348,  83  Pac.  882, 
affirmed  in  (1907)  205  U.  S.  195,  51  L. 
ed.  768,  27  Sup.  Ct.  Rep.  486.  This  was 
an  action  to  have  patentee  declared  to  be 
a  trustee. 

In  a  suit  to  recover  the  value  of  lum- 
ber made  from  timber  taken  from  land 
pending  a  contest,  it  was  held  that  the 
final  judgment  of  the  Land  Department 
as  to  matters  of  fact  properly  determin- 
able by  it  Was  conclusive  in  a  collateral 
proceeding,  and  therefore  the  issuing  of 
the  patent  was  a  determination  that  the 
patentee  lawfully  settled  on  the  land  Iknd 
maintained  his  residence  for  five  years 
continuously,  and  that  the  other  party's 
entry  was  properly  canceled  because 
wrongfully  obtained.  Peyton  v.  Desmond 
(1904)  63  C.  C.  A.  651,  129  Ted.  1. 

The  determination  of  the  Land  Depart- 
ment that  a  railroad  company  was  en- 
titled to  lands  under  its  grant  and  the 
patent  issued  thereon  was  held  valid  un- 
til avoided  by  error,  mistake,  or  fraud, 
and  the  decision  of  the  department  as  to 
a  question  of  fact  was  held  conclusive  in 
a  suit  to  avoid  the  patent.  United  States 
V.  Northern  P.  R.  Co.  (1899)  37  C.  C.  A. 
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290,  95  Fed.  864,  affirmed  in  (1900)  177 
U.  S.  435,  44  L.  ed.  836,  20  Sup.  Ct.  Rep. 
706. 

And  in  an  action  by  a  homestead  set^ 
tier  to  compel  a  conveyance  to  him  by 
the  patentee,  it  was  held  that,  in  the  ab- 
sence of  fraud  and  mistake,  the  rulings 
of  the  Land  Department  would  not  be  re- 
viewed where  questions  of  law  and  fact 
were  mixed.  It  was  further  held  that 
the  selection  of  this  land  by  the  rail- 
road, the  patentee,  was  in  accordance 
with  law  and  the  bill  was  dismissed. 
West  v.  Edward  Rutledge  Timber  Co. 
(1913)  210  Fed.  189,  affirmed  in  (1915) 
136  C.  C.  A.  556,  221  Fed.  189,  which  is 
affirmed  in  (1916)  244  U.  S.  90,  61  L.  ed. 
1010,  37  Sup.  Ct.  Rep.  587. 

In  an  action  to  compel  a  conveyance, 
an  amendment  of  the  complaint  was  held 
properly  denied,  where  it  alleged  that 
the  Secretary  of  the  Interior  should  have 
allowed  plaintiff  to  enter  and  receive  a 
patent,  and  that  defendant  never  made 
any  improvements  prior  to  the  govern- 
ment survey.  The  decision  of  the  Land 
Department  upon  questions  of  fact  was 
regarded  as  conclusive.  Harrington  v. 
Wilson  (1898)  10  S.  D.  606,  74  N.  W. 
1055. 

And  in  ejectment  it  was  held  that  de- 
fendant could  not  overturn  plaintiff's 
patent  where  the  land  office  had  decided 
on  the  fact  of  settlement,  as  required  by 
the  Act  of  March  3,  1879,  providing  for 
the  sale  of  a  portion  of  lands  reserved 
for  Indians.  Van  Sant  v.  Butler  (1886) 
19  Neb.  361,  27  N.  W.  299. 

And  in  a  suit  to  hold  a  patentee  as 
trustee  for  the  claimant,  where  there  had 
been  a  contest  before  the  Land  Depart- 
ment, it  was  held  that  the  findings  of  that 
Department  as  to  entry  and  possession 
and  payment  were  conchisive  on  the 
court.  Sullivan  v.  Damon  (1913)  202 
Fed.  285.  In  this  case  the  land  had  been 
granted  to  the  state  in  aid  of  a  railroad 
which  sold  to  the  ancestor  of  the  pat- 
entee. 

In  O'Connor  v.  Frasher  (1880)  56  OaL 
499,  it  was  held  in  ejectment  that,  if  the 
authority  to  issue  a  state  patent  depended 
upon  the  existence  of  particular  facts  in 
reference  to  the  location  of  the  property, 
or  on  the  performance  of  certain  antece- 
dent acts,  and  officers  were  appointed  for 
the  ascertainment  of  these  matters  in  ad- 
vance, who  have  passed  upon  them  and 
given  their  judgment,  then  the  patent,, 
though  the  judgment  of  the  officers  is  in 
fact  erroneous,  cannot  be  attacked  col- 
laterally by  parties  showing  title  subse- 
quently from  the  same  source. 

The  Land  Department  issued  a  patent 
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to  a  settler  #ho  occupied  the  land  as  a 
homestead,  the  previous  entry  by  another 
having  been  relinquished.  Another  party 
paid  for  the  relinquishment,  but  at  that 
time  the  homestead  settler  was  on  the 
land.  It  was  held  that  no  violation  of 
any  rule  of  law  was  shown  in  issuing  the 
patent.  Moss  v.  Dowman  (1898)  31  C. 
C.  A.  447,  60  U.  S.  App.  69,  88  Pad.  186, 
affirmed  in  (1900)  176  U.  S.  413,  44  L.  ed. 
526,  20  Sup.  Ct.  Rep.  429. 

After  a  claimant  relinquished  home- 
stead rights  in  a  tract  by  homes  tea  ding 
other  land,  it  was  held  that  he  could  not 
attack  a  patent  of  the  first^named  tract 
to  other  parties.  He  could  not  challenge 
the  action  of  the  Land.  Department. 
United  States  v.  New  Orleans  P.  R.  Ca 
(1916)  149  C.  C.  A.  145,  235  Fed.  833. 

And  in  a  suit  in  equity  by  one  claim- 
ing the  right  to  enter  a  homestead  and 
averring  that  a  patent  was  wrongfully 
issued  to  defendant  of  lands  granted  to 
aid  a  railroad,  it  was  held  that  the  find- 
ing of  the  Land  Department  in  favor  of 
the  good  faith  of  the  purchaser  would 
not  be  disturbed,  unless  it  was  clearly 
shown  that  the  finding  was  based  upon 
some  misconstruction  of  the  law.  Links- 
wiler  v.  Schneider  (1899)  95  Fed.  203. 

And  where  a  patent  could  have  issued 
to  an  Indian  under  the  Act  of  1875,  con- 
taining a  five-years'  restriction  against 
alienation,  or  under  the  Act  of  Ck>ngress 
of  1884,  restricting  alienation  to  twenty- 
five  years,  it  was  held  that  the  deter- 
mination by  the  Land  Department  would 
depend  on  whether  or  not  the  Indian  had 
severed  his  tribal  relations,  which  was  a 
question  of  fact,  and  that  it  was  final 
against  a  collateral  attack.  United  States 
v.  Cain-Bonness  Lumber  &  Timber  Co. 
(1914)  215  Fed.  212. 

Under  the  Act  of  Congress  of  March 
3,  1817,  providing  that  no  land  reserved 
to  a  Creek  warrior  should  be  offered  for 
sale  by  the  register  of  the  Land  Office 
unless  specially  directed  by  the  Secretary 
of  the  Treasury,  a  patent  for  such  land, 
subsequently  issued  to  another  claimant, 
was  held  to  be  conclusive  that  the  neces- 
sary previous  steps  of  forfeiture  by  the 
Indian  had  been  taken,  and  that  the  or- 
der from  the  Secretary  to  the  register  to 
ofiEer  the  land  for  sale  had  been  given. 
Minter  v.-  Crommelin  (1856)  18  How. 
(U.  S.)  87,  15  L.  ed.  279. 

And  where  the  Land  Department  has 
jurisdiction,  a  patent  granted  will  be  held 
valid  as  against  a  collateral  attack  even 
for  errors  of  la,w.  The  remedy  is  by  a 
bill  in  equity.  Where  the  Act  of  Con- 
gress of  March  2,  1889,  opened  Indian 
land  to  homestead  entry,  the  Land  De- 
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partment  had  jurisdiction  to  determine 
the  claims  of  homesteaders  and  town  site 
claimants,  and  patents  were  valid  as 
against  a  collateral  attack.  King  v.  Mc- 
Andrews  (1901)  50  C.  C.  A.  29,  111  Fed. 
860,  reversing  (1900)  104  Ped.  430. 

And  where  two  parties  were  in  occu- 
pancy, and  the  claim  of  each  was  con- 
tested by  the  other  before  the  register 
and  receiver,  and  the  commissioner  of 
the  Land  Office  made  a  decision  and  the 
patent  was  issued  to  the  successful  con- 
testant, it  was  held  that,  in  the  absence 
of  fraud,  the  decision  of  these  officers 
would  be  final  as  between  the  claimants. 
But,  after  the  issuance  of  the  patent,  a 
court  of  equity  could  decide  whether  or 
not  the  patentee  held  as  trustee  or  abso- 
lutely as  his  own.  Warren  v.  Van  Brunt 
(1874)  19  Wall.  (U.  S.)  646,  22  L.  ed. 
219. 

And  in  ejectment  it  was  held  that  a 
third  party  could  not  raise  the  question 
of  fraud  in  procuring  a  patent.  Miller 
V.  Severs  (1914)  42  Okla.  378,  141  Pac. 
965.  It  was  claimed  that  the  patent  had 
issued  to  the  wrong  person.  The  ques- 
tion of  identity  was  one  of  fact. 

And  in  ejectment  it  was  held  that  it 
could  not  be  shown  in  evidence  that  a 
patent  by  the  state  ought  to  have  been 
made  to  another  party  of  name  somewhat 
similar.  But  it  was  admitted  that  there 
were  two  persons  with  two  distinct 
names.  Jackson  ex  dem.  Houseman  v. 
Hart  (1815)  12  Johns.  (N.  Y.)  77,  7  Am. 
Deo.  280. 

And  the  issuing  of  a  patent  to  Joseph 
H.  Owsley  in  the  proceedings  initiated 
by  J.  H.  Owsley  for  the  land  described 
in  the  latter's  application,  considered  in 
connection  with  other  recitals  in  the  pat- 
ent, was  held  to  raise  the  inference  that 
there  was  satisfactory  evidence  before 
the  Department  showing  that  the  appli- 
cant and  patentee  were  one  and  the  same 
person.  Redwater  Land  &  Canal  Co.  v. 
Reed  (1910)  26  S.  D,  466,  128  N.  W. 
702. 

A  patent  was  issued  to  a  husband  and 
wife,  naming  a  party  whom  he  had  mar- 
ried while  his  wife  was  living.  It  was 
held  that,  in  an  action  at  law  by  the 
grantee  of  the  second  wife  against  the 
grantee  of  the  first  wife,  it  could  not  be 
shown  that  the  patent  was  issued  by 
mistake.  It  could  not  be  avoided  except 
in  equity.  Sharp  v.  Stephens  (1879)  6 
Sawy.  48,  Fed.  Cas.  No.  12,710. 

And  in  ejectment  it  was  held  that  the 
recital  in  a  patent  that  the  patentee  was 
heir  of  a  homestead  claimant  and  had 
performed  the  conditions  necessary  to 
perfect  tl^e  claim  would  be  conclusive 
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as  to  those  facts.  Chant  v.  Reynolds 
(1874)  49  Cal.  213.  The  court  said:  "No 
other  proof  of  these  facts  was  neces- 
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sary. 

And  under  the  Act  of  Congress  of 
August  26,  1842,  providing  for  the  relief 
of  "John  Pratt,  or  his  legal  representative, 
after  a  contest,  a  patent  was  issued.  It 
was  held  that,  the  question  as  to  who 
was  the  legal  representative  having  been 
tried  by  the  Land  Department,  the  patent 
could  not  be  attacked  collaterally.  Phil- 
lips V.  Sherman  (1860)  36  Ala.  189. 

And  a  trespasser  was  held  to  have  no 
right  to  attack  a  patent  for  desert  land, 
claiming  that  the  land  did  not  descend 
to  the  heirs  of  the  entryman  and  that  the 
patent  was  void.  Phillips  v.  Carter 
(1902)  136  Cal.  604,  87  Am.  St.  Rep. 
152,  67  Pac.  1031. 

And  after  a  patent  issued  to  the  heirs 
of  a  deceased  settler,  it  was  held  that 
it  could  not  be  shown  in  an  action  at 
law  that  the  settler  had  children.  Cut- 
ting v.  Cutting  (1880)  6  Sawy,  396,  6 
Fed.  259.  The  court  said :  ''But  whether 
the  patent  should  issue  to  the  children 
or  heirs  involved  a  question  of  fact,  to 
be  determined  by  the  Land  Department 
before  it  was  issued.  If  the  evidence 
showed  that  the  deceased  settler  left  no 
(Children,  then  the  patent  should  have 
been  issued  to  his  heirs,  but  not  other- 
wise. The  patent  having  been  issued  to 
the  heirs,  the  presumption  is  that  there 
were  no  children."  The  fact  that  it  ap- 
peared from  the  agreed  ease  that  there 
were  children  could  not  affect  the  patent 
in  a  suit  at  law. 

A  patent  by  the  United  States  for 
lands  ceded  by  another  government  was 
held  to  establish  the  title  of  the  paten- 
tees from  the  date  of  the  grant,  and  was 
evidence  that  the  grantees  possessed  at 
the  date  of  the  cession  a  vested  interest 
in  the  quantity  of  land  mentioned  in  the 
j^ant, — a  right  to  so  much  land  to  be 
afterwards  laid  off  by  official  authority; 
that  the  premises  in  controversy  were 
then  subject  to  appropriation  in  satis- 
faction of  the  quantity  wanted;  and  that 
the  government  has  made  the  appropria- 
tion. Teschemacher  v.  Thompson  (1861) 
18  OaL  11,  79  Am.  Dec.  151. 

The  decision  of  the  Land  Department 
that  a  party  had  the  necessary  qualifica- 
tion as  to  citizenship  to  pre-empt  land 
was  held  conclusive,  unless  fraud  was 
shown.  Burrell  v.  Haw  (1870)  40  Cal. 
373.  This  was  a  suit  to  declare  title  held 
in  trust  for  plaintiff.  The  defendant  had 
obtained  a  patent. 

And  where  the  Land  Department  had 
not  been  imposed  upon  by  fraud  of  the 
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pre-emptioner  as  to  occupation,  it  was 
held  that  the  award  of  the  register  and 
receiver  would  be  conclusive,  and  the  pat- 
ent would  be  sustained.  Marquez  v. 
Prisbie  (1871)  41  Cal.  624. 

And  the  decision  of  the  Land  Depart- 
ment as  to  priority  of  time  of  entry  of 
the  pre-emptioner  was  held  conclusive, 
where  no  error  of  law  was  shown.  Pow- 
ers V.  Leith  (1879)  53  Cal.  711.  This 
was  a  suit  to  have  patentee  declared  to 
be  a  trustee. 

A  certificate  of  homestead  entry  with- 
out final  proof  was  held  not  to  prevail 
over  a  patent  issued  at  a  later  date  to 
another  party.  Stringfellow  v.  Ten- 
nessee Coal,  Iron  *  R.  Co,  (1897)  117 
Ala.  250,  22  So.  997. 

And  where,  in  an  action  to  try  title, 
the  plaintiff  claimed  under  a  patent,  evi- 
dence of  an  assignment  of  the  certificate 
of  purchase  by  the  patentee,  prior  to  the 
issuing  of  the  patent,  was  not  competent, 
on  the  ground  that  the  production  of  the 
patent  carried  with  it  the  legal  presump- 
tion that  every  prerequisite  of  the  law 
had  been  complied  with,  and  it  would  be 
unreasonable  in  a  court  of  law  to  super- 
vise the  progressive  course  of  a  title. 
Masters  v.  Eastis  (1836)  3  Port.  (Ala.) 
368. 

And  in  the  absence  of  fraud  and  im- 
position, it  was  held  that  the  finding  and 
decision  of  the  Land  Office  as  to  aban- 
donment could  not  be  reviewed  as  to  the 
facts  involved,  in  a  suit  in  equity  to  set 
aside  a  patent  and  declare  that  the  lands 
were  held  in  trust  for  plaintiff.  Carr  v. 
Fife  (1895)  156  U.  S.  494,  39  L.  ed.  508, 
15  Sup.  Ct.  Rep.  427,  affirming  (1891) 
44  red.  713. 

In  an  action  to  have  defendant  held 
to  be  a  trustee  for  plaintiff,  where  plain- 
tiff had  taken  no  steps  to  have  filed  his 
entry,  or  declaratory  statement  made  be- 
fore an  entry,  for  town  site,  it  was  held 
that,  in  a  contest  before  the  officers  of 
the  Land  Department,  and  on  appeals 
before  the  Commissioner  of  the  (General 
Land  Office,  and  before  the  Secretary  of 
the  Interior,  resulting  in  a  patent  to  de- 
fendant, the  plaintiff  would  be  required 
to  prove  an  error  of  law  or  fraudulent 
practises.  Gonzales  v.  French  (1896) 
164  U.  S.  345,  41  L.  ed.  461,  17  Sup.  Ct. 
Rep.  102. 

And  where  a  patent  was  issued  after 
a  contest,  and  the  Land  Department  sus- 
tained the  contention  of  the  patentee,  it 
was  held  in  ejectment  that  the  decision 
of  the  Land  Department  in  such  contest 
cases  was  conclusive  upon  all  questions 
of  fact.  O'Connor  v,  Gertgens  (1902) 
85  Mum.  481,  89  N.  W.  866,  affirmed  in 
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(1903)  191  U.  S.  237,  48  L.  ed.  163,  24 
Sup.  Ct.  R«p.  94.  It  was  said:  "Doubt- 
less, whether  a  transaction  evidenced  by 
a  written  agreement  was  a  real  transac- 
tion or  a  sham,  whether  it  was  executed 
with  a  fraudulent  intent  or  in  good  faith, 
may  present  questions  of  fact,  and  in  so 
far  as  those  questions  are  involved  in 
this  case  the  conclusions  of  the  Land  De- 
partment are  final." 

As  against  an  entry  made  after  a  pat- 
ent issued,  it  was  held  that  the  patent 
gave  a  title  conclusive  against  all  those 
whose  rights  did  not  commence  previous- 
ly to  its  emanation.  Hoofnagle  v.  An- 
derson (1822)  7  Wheat.  (U.  S.)  212,  5 
L.  ed.  437.  This  evidently  was  a  patent 
from  Virginia.  The  court  said :  "Any  de- 
fects in  the  preliminary  steps  which  are 
required  by  law  are  cured  by  the  patent. 
It  is  a  title  from  its  date,  and  has  always 
been  held  conclusive  against  all  those 
whose  rights  did  not  commence  previous 
to  its  emanation." 

And  in  a  suit  to  have  a  patent  set  aside 
and  to  enforce  a  pre-emption  right,  it 
was  held  that  after  a  contest  it  was  not 
the  province  of  the  state  court  to  reverse 
the  decisions  of  the  officers  of  the  Land 
Department  for  mere  error  of  opinion. 
Stewart  v.  Havnes  (1843)  6  Blackf. 
(Ind.)  354. 

And  where  the  United  States  recog- 
nized the  claim  of  a  settler  and  issued 
a  patent  in  due  course  of  law,  it  was 
held  that,  there  being  no  equities  and  evi- 
dence to  take  the  case  out  of  the  gen- 
eral rule,  this  determination  would  not 
be  reviewed.  Jones  v.  Wheelis  (1849) 
4  La.  Ann.  541. 

In  Green  v.  Barker  (1896)  47  Neb. 
934,  66  N.  W.  1032,  it  was  said:  "It  is 
settled  doctrine,  well  supported  by  both 
authority  and  reason,  that  from  the  exis- 
tence of  the  patent  evidencing  the  grant 
the  presumption  arises  that  all  the  acts 
have  been  performed  and  all  the  neces- 
sary facts  have  been  shown  to  exist  by 
the  party  to  whom  it  was  made,  which 
were  prerequisites  to  its  existence,  and 
that  the  proper  officers  have  examined 
and  adjudicated  the  question  of  the 
right  of  the  applicant;  and  the  patent, 
the  evidence  of  such  determination,  is 
unassailable  collaterally." 

Where  a  patent  issued  to  a  railroad 
company  after  a  contest  by  a  settler  in 
possession,  it  was  held  in  a  subsequent 
suit  for  cutting  timber  by  the  party  in 
possession,  against  the  grantee  of  the 
patentee,  that  the  effect  of  the  decision  of 
the  Land  Department  could  not  be  con- 
sidered, as  this  action  was  under  La. 
Code  Pr.  art.  53,  providing  that  in  a  pos- 
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sessory  action  the  plaintiff  need  show 
only  possession  for  a  year  and  a  disturb- 
ance. Smith  V.  Grant  Timber  &  Mfg. 
Co.  (1912)  130  La.  471,  58  So.  153. 

And  the  decision  of  the  register  and 
the  receiver  upon  pre-emption  claims  and 
the  award  of  the  patent  were  held  tcr  be 
a  judicial  determination,  and  final  and 
conclusive  between  the  parties.  Bennett 
V.  Farrar  (1845)  7  DL  598. 

On  a  bill  to  enjoin  a  suit  in  ejectment 
and  to  vacate  the  patent,  it  was  held  that 
the  complainant  would  have  to  show  that 
the  patent  was  obtained  by  fraud.  Car- 
ter V.  Spencer  (1839)  4  How.  (Miss.)  42, 
34  Am.  Dec.  106.  This  land  was  entered 
by  the  defendant,  and  attempted  to  be 
pre-empted  by  complainant.  The  defend- 
ant was  not  required  by  the  Land  De- 
partment to  file  an  affidavit  that  no  per- 
son was  entitled  to  pre-emption. 

In  Gage  v.  Gunther  (1902)  136  Oal. 
338,  89  Am.  St.  Rep.  141,  68  Pac,  710, 
it  was  said  of  the  Land  Department: 
"The  determination  by  this  tribunal  of 
any  question  of  fact  is  conclusive  upon 
all  other  tribunals,  wherever  such  ques- 
tions may  be  presented.  The  character 
of  the  land,  whether  it  is  subject  to  entry 
under  the  laws  invoked  therefor,  the 
qualifications  of  the  en  try  man,  the  extent 
of  the  improvements,  or  reclamation 
made  by  him,  whether  such  improvement 
is  a  sufficient  compliance  with  the  statu- 
tory provisions  for  entitling  him  to  a 
patent,  or  whether  it  has  been  made 
within  the  time  prescribed  by  statute, 
or,  if  not,  whether  the  reasons  offered  by 
him  are  sufficient  to  condone  such  fail- 
ure or  any  default  on  his  part,  whether 
he  has  been  guilty  of  laches,  or  exer- 
cised sufficient  diligence, — are  all  ques- 
tions of  fact  to  be  submitted  to  and  de- 
termined by  the  Land  Department."  And 
the  issuance  of  a  patent  is  a  final  de- 
termination by  that  tribunal,  and  such 
facts  are  not  open  to  re-examination  by 
any  other  tribunal,  in  the  absence  of 
fraud. 

And  after  a  contest  before  the  Land 
Department,  and  a  patent  issued  there- 
on to  a  railroad  company,  it  would  be 
presumed  that  the  decision  of  forfeiture 
settled  the  rights  of  a  homestead  claim- 
ant who  had  contested  the  right  of  the 
railroad  company.  Howell  v.  Kallie 
(1891)  }7  Colo.  88,  28  Pac.  464. 

And  in  a  suit  to  have  a  patentee  de- 
clared a  trustee  where  there  had  been  a 
contest  between  the  parties,  it  was  held 
that  any  question  as  to  the  settlement 
and  improvements  on  the  land  was  a 
question  of  fact,  or  a  mixed  question  of 
law  and  fact,  and  the  decision  of  the 
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Secretary  of  the  Interior  was  final.  Por- 
ter V.  Bishop  (1889)  25  Fla.  749,  6  So.  I 
863. 

In  ejectment  it  was  held  that  a  defend- 
ant could  not  collaterally  attaek  a  pat- 
ent issued  by  the  state  for  school  land, 
even  though  the  defendant  held  prior 
possession.  The  remedy  would  be  in 
chancery.  Harmon  y.  Steinman  (1859) 
9  Iowa,  112. 

A  claim  by  the  defendant  in  eject- 
ment, that  the  assignee  of  a  military 
bounty  land  warrant  located  the  land  un- 
der  a  forged  assignment  and  obtained  the 
patent,  was  held  to  be  no  defense.  The 
remedy,  if  any,  would  be  a  direct  pro- 
ceeding by  the  government.  Klein  v. 
Argenbright  (1868)  26  Icwa,  493. 

And  a  patent  was  held  conclusive  in 
a  collateral  action,  that  the  patentee  had 
fulfilled  the  requisitions  of  the  acts  of 
Congress.  Jenkins  y.  Gibson  (1848)  3 
La.  Ann.  203. 

And  the  action  of  the  register  and  re- 
ceiver in  accepting  the  proofs  of  a  pre- 
emptioner,  and  in  issuing  a  receipt,  was 
held  to  be  conclusive  in  a  collateral  pro- 
ceeding. The  conunissioner  of  the  Land 
Office  was  held  to  have  no  right  to  re- 
verse their  decision  where  there  was  no 
adverse  claim  under  the  pre-emption 
laws.  Boyce  v.  Dans  (1874)  29  Mick 
146.  This  was  a  suit  to  declare  the  pat- 
entee a  trustee  for  complainant. 

A  patent  was  held  to  be  evidence  that 
a  railroad  company  had  complied  with 
the  conditions  of  its  grant.  13  U.  S. 
Stat,  at  L.  66,  chap.  80,  provides  that, 
if  the  United  States  have  otherwise  dis- 
posed of  lands  granted  to  the  railroad, 
or  if  pre-emption  or  homestead  rights 
have  attached,  the  company  may  select 
other  land  sul^ect  to  the  approval  of  the 
Secretary  of  the  Interior.  The  patent 
was  held  evidence  of  the  ratification  of 
the  selection.  Musser  v.  McRae  (1890) 
44  Minn.  343,  46  N.  W.  673. 

In  Lamprey  v.  Mead  (1893)  54  Minn. 
290,  40  Am.  St.  Rep.  328,  55  N.  W.  1132, 
it  was  said:  "If  a  patent  issue  to  A 
when  it  ought  to  have  issued  to  B,  or  if 
a  patent  issued  to  A  prejudice  the  exist- 
ing rights  of  B,  the  latter  may  have  his 
remedy  against  A.  But  one  who  has  no 
interest  which  is  affected  by  the  patent 
cannot  question  it.'' 

And  in  ejectment  it  was  held  that  a 
patent  valid  on  its  face  was  not  subject 
to  attack  collaterally  by  the  holder  of  a 
prior  Spanish  gi*ant.  Chavez  v.  Chaves 
de  Sanohes  (1893)  7  N.  M.  58,  32  Pac. 
137. 

But  in  an  action  by  a  patentee  to  re- 
cover from  a  railroad  purchase  money 
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paid  on  a  bad  title,  it  was  held  that  the 
ruling  of  the  Land  Department  that  oc- 
cupation and  cultivation  without  filing  a 
claim  would  exempt  land  from  a  grant 
was  a  question  of  law,  and  was  not  con- 
clusive on  the  courts.  Northern  P.  R. 
Co.  v.  Colburn  (1896)  164  U.  S.  383,  41 
L.  ed.  479,  17  Sup.  Ct.  Rep.  98,  revers- 
ing (1893)  13  Mont.  476,  34  Pac.  1017. 
It  was  held  that  the  decision  as  to  occu- 
pation and  cultivation  would  conclude 
both  parties;  but  these  facts  were  held 
not  to  disturb  the  title  of  the  defendant. 

And  in  ejectment  by  a  railroad  claim- 
ing land  to  belong  to  it  from  a  grant, 
and  not  to  be  owned  by  the  patentee, 
where  the  Land  Department  had  sus- 
tained the  latter  in  a  contest,  it  was 
held  that  the  decision  of  the  Department 
was  conclusive  only  as  to  matters  of  fact, 
and  was  not  conclusive  where  it  was  not 
shown  that  the  decision  was  based  on  a 
settlement  prior  to  the  date  of  the  grant. 
Northern  P.  R.  Co.  v.  McCormick  (1896) 
19  C.  C.  A.  165,  44  U.  S.  App.  347,  72 
Fed,  736. 

The  receiver  and  register  granted  to  a 
settler  a  certificate  of  purchase,  although 
the  settler  had  not  complied  with  5  Stat, 
at  L.  457,  chap.  16,  providing  that  the 
provisions  of  this  act  shall  not  be  avail- 
able to  a  settler  who  shall  fail  to  make 
proof  of  payment  before  the  commence- 
ment of  a  public  sale.  Their  decision 
was  reversed  and  a  patent  was  issued  to 
the  contestant  by  the  commissioner  of  the 
Land  Office,  and  his  decision  was  re- 
versed by  the  Secretary  of  the  Interior. 
In  a  suit  to  foreclose  a  mortgage  on  this 
property  given  by  the  settler,  it  was  held 
that  the  two  other  claimants,  other  than 
the  settler,  had  the  better  title,  and  the 
officers  of  the  Land  Department  were 
mistaken  as  to  the  law  or  entirely  over- 
looked  it.  And  the  right  of  the  pat- 
entee and  other  claimant  was  superior  to 
the  title  of  the  mortgagor.  Moore  v. 
Robbins  (1878)  96  U.  S.  530,  24  L.  ed. 
848,  reversing  (1870)  54  HI.  48,  5  Am. 
Rep.  75.  This  case  holds  that,  as  to  one 
of  the  claimants,  after  the  patent  issued, 
the  Executive  Department  had  no  con- 
trol, and  as  to  the  other  claimant,  the  De- 
partment made  a  mistake  of  law. 

And  the  decision  of  the  Land  Depart- 
ment in  allowing  a  pre-emptor  to  enter 
land  not  included  in  his  declaratory 
statement  was  held  to  be  an  error  of  law, 
and  not  binding  on  the  courts  in  eject- 
ment, where  the  defendant  pleaded  that 
the  plaintiff  obtained  a  patent  as  a  pre- 
emptioner  when  the  defendant  was  en- 
titled to  pre-empt,  and  that  the  plaintiff 
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held  the  same  in  trust.     Hess  v.  Bol- 
inger  (1874)  48  OaL  349. 

And  the  conclusion  of  the  Land  De- 
partment that  an  entry  on  desert  land 
was  invalid  because  the  improvement  and 
reclamation  work  as  done  by  hired  labor 
was  held  to  be  an  error  of  law,  and  a 
subsequent  patent  would  make  the  pat- 
entee trustee.  Sanders  v.  Dutcher 
(1914)  168  CaL  353,  143  Pac.  599. 

b.  In  other  cases, 
1.  OeneraUy. 

Generally,  the  findings  of  the  Land  De- 
partment on  questions  of  fact  will  be 
held  conclusive  by  the  courts  in  the  ab- 
sence of  fraud  or  mistake.  Within  its 
special  jurisdiction,  and  where  its  func- 
tion is  to  conduct  inquiry  into  matters 
of  fact,  the  Land  Department  acts 
judicially,  and  its  findings  and  judg- 
ments, while  proceeding  within  the  scope 
of  its  powers,  are  as  binding  and  conclu- 
sive as  the  findings,  judgments,  and  de- 
crees of  any  other  special  tribunal. 

The  decisions  of  the  Land  Office  on  dis- 
puted questions  of  fact  were  held  con- 
clusive on  the  court  in  the  absence  of 
fraud.  Ross  v.  Stewart  (1910)  26  Okla. 
611,  106  Pac.  870,  affirmed  in  (1913)  227 
U.  S.  530,  57  L.  ed.  626,  33  Sup.  Ct.  Rep. 
345.  The  court  said:  ^^When  the  charge 
is  that  the  Land  Department  has  erred 
in  the  decision  of  a  mixed  question  of 
the  law  and  fact,  what  the  facts  were, 
as  laid  before  and  found  by  the  De- 
partment, must  be  shown,  so  as  to  enable 
the  court  to  see  clearly  that  the  law  has 
been  misconstrued." 

After  the  determination  by  the  land 
office  of  a  contest,  it  was  held  to  be  the 
duty  of  the  court  to  recognize  the  same. 
An  injunction  was  granted  to  enforce  the 
rights  of  the  entryman  and  to  prevent 
further  occupation  by  the  defeated  con- 
testee.  McDonald  v.  Brady  (1900)  9 
Okla.  660,  60  Pac.  509. 

And  the  decision  of  the  Land  Depart- 
ment in  a  contest  was  held  to  be  con- 
clusive, on  the  courts  in  the  absence  of 
fraud  in  preventing  the  adverse  party 
from  presenting  his  case,  or  fraud  prac- 
tised on  the  Department.  Van  Patten 
V,  Boyd  (1915)  20  N.  M.  250,  150  Pac. 
917. 

And  in  an  action  of  replevin,  it  was 
held  that  the  decision  of  the  Land  De- 
partment on  a  contest  and  the  issuing  of 
a  receipt  were  not  subject  to  question 
collaterally.  Kinney  v.  Degman  (1881) 
12  Neb.  237,  11  N.  W.  318. 

And  where  the  plaintift  litigated  his 
title  with  each  entryman  in  the  Land 
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Department,  and  the  litigation  resulted 
in  the  decision  that  he  was  not  entitled 
to  the  lands,  but  that  patents  therefor 
should  issue  to  the  entrymen  respective- 
ly, it  was  held  that  this  decision  i^slb- 
conclusive  in  all  courts  upon  all  questions 
of  fact.  Sage  v.  Maxwell  (1904)  91 
Minn.  527,  99  N.  W.  42. 

And  where  the  Land  Department  had 
jurisdiction  of  a  contest,  and  there  was 
no  fraud  or  surprise,  it  was  held  that  the 
determination  was  conclusive.  Warren 
v.  Van  Brunt  (1866)  12  Mimt  70,  Gil. 
36. 

The  Act  of  Congress  of  September  26^ 
1850,  provided  that  settlement  of  claims 
for  land  at  Sault  Ste.  Marie  be  made, 
and  that  the  decision  of  the  commissioner 
of  the  Land  Office  should  be  binding  on 
the  parties  and  the  government.  It  was 
held  that,  where  personal  notice  for  con- 
firmation was  served,  the  proceeding 
were  binding  on  subsequent  purchasers. 
Male  V.  Chapman  (1903)  134  Mich.  511, 
96  N.  W.  582. 

And  in  an  action  on  a  bond  for  in- 
junction to  restrain  working  mines  or 
taking  coal  from  land  pending  a  eon- 
test,  it  was  held  that  the  decision  of  the 
Secretary  of  the  Interior,  annulling  one 
entry  and  permitting  the  other  party  to 
amend,  could  not  be  collaterally  attacked. 
Baldwin  Star  Coal  Co.  v.  Quinn  (1909) 
46  Colo.  590, 105  Pac.  1101. 

In  ejectment  it  was  held  that,  after  a 
contest  before  the  Land  Department,  the 
defeated  party  could  not  be  heard  to 
claim  that  the  decision  was  made  by  a 
subordinate  without  regard  to  the  evi- 
dence. Rogers  v.  De  Cambra  (1901)  132 
OaL  502,  60  Pac.  863,  64  Pac.  894. 

Ajud  the  decision  of  the  land  office  on 
a  contest  as  to  the  right  to  purchase  land 
under  the  Act  of  Congress  of  July  23, 
1866,  quieting  land  titles  in  California, 
and  a  certification  to  the  state  in  satis- 
faction of  said  selection  and  location, 
were  held  conclusive  on  the  parties.  Wil- 
kinson V.  Merrill  (1877)  52  OaL  424; 
Mace  V.  Merrill  (1880)  56  CaL  554. 

In  United  States  v.  Oregon  &  C,  R. 
Co.  (1911)  186  red.  861,  which  was  a 
suit  by  the  United  States  to  forfeit  land 
granted  to  a  railroad,  it  was  said:  *'Be- 
fore  the  issuance  of  any  patent,  the  Land 
Department  is  charged  with  the  duty  of 
ascertaining  and  determining  whether  all 
the  conditions  of  the  law  entitling  it  to 
issue  have  been  complied  with.  It  may  be 
that  the  issuance  depends  upon  the  ex- 
istence of  certain  facts,  or  the  perform- 
ance of  certain  obligations  imposed,  or 
the  observance  of  specific  regulations, 
and  in  all  these  the  Land  Department 
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must  ascertain  whether  the  law  has  been 
fulfilled  so  as  to  entitle  the  grantee  to 
his  final  patent  under  the  grant.'' 

And  a  decision  of  the  land  office  that 
each  contester  was  entitled  to  one  half 
the  land  was  held  to  be  conclusive  on  the 
courts  in  the  absence  of  fraud.  -Bracken 
V.  Parkinson  (1846)  1  Pinney  (Wia) 
685. 

j9.  Qtialificationb  and  settlement. 

So  the  findings  of  the  Land  Depart- 
ment as  to  qualifications  of  the  claimant, 
his  possession  of  the  land,  his  residence, 
the  performance  by  him  of  the  conditions 
precedent,  will  be  held  conclusive  in  the 
absence  of  fraud  or  mistake. 

After  a  full  hearing  on  a  contest  be- 
fore the  Land  Department,  it  was  held 
that  the  unsuccessful  eontester  could  not 
maintain  a  suit  to  make  the  adverse  party 
a  trustee,  on  the  ground  that  false  evi- 
dence was  used  in  the  contest.  The  find- 
ings of  the  Land  Department  as  to  quali- 
fications are  binding  on  the  court. 
Greenameyer  v.  Coate  (1907)  18  Okla. 
160,  88  Pac.  1054. 

And  the  decision  of  the  Land  Depart- 
ment in  a  contest  that  a  party  was  an 
actual  occupant  of  the  land  at  a  cer- 
tain date  was  held  to  be  a  question  of 
fact  and  binding  on  the  courts.  Ed- 
wards V.  Begole  (1903)  57  C.  C.  A.  245, 
121  Fed.  1. 

And  the  ruling  of  the  Land  Depart- 
ment that  the  settler  had  made  the  re- 
quired improvement,  so  as  to  entitle  him 
to  a  final  receipt,  was  held  conclusive  on 
the  court.  Kerr  v.  Snowden  (1914)  24 
OaL  App.  152,  140  Pao.  704.  California 
Code  Civ.  Proc.  §  1925,  provides  that  a 
patent  or  certificate  of  purchase  consti- 
tutes primd  facie  evidence  of  title  in 
ejectment.  The  final  receipt  in  this  case 
was   not  obtained  until  after  suit  had 

begun. 

And  findings  of  the  land  officers  upon 
questions  of  settlement  were  held  to  be 
conclusive  in  a  collateral  proceeding. 
Rush  V.  Valentine  (1882)  12  Neb.  613, 11 

N.  W.  746. 

And  where  two  settlements  were  made 
simnltaneously  on  the  same  land,  it  was 
held  that  the  decision  of  the  Secretary  of 
the  Interior,  that  one  claim  had  been 
abandoned,  was  conclusive.  Love  v.  Fla- 
hive  (1905)  33  Mont.  348,  83  Pac.  882. 

The  findings  by  the  Land  Department 
on  the  question  of  abandonment  were 
held  to  be  conclusive  on  the  courts.  Cook 
V.  McCord  (1899)  9  OkU.  200,  60  Pac. 

497. 

And  where  a  contest  was  had  and  tes- 
timony taken  before  the  local  land  offi- 
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cers  upon  the  question  whether  the  set- 
tler had  performed  the  required  act* 
upon  the  public  lands,  and  the  commis- 
sioner found  in  favor  of  his  settlement, 
residence,  and  improvements,  and  no  ap- 
peal was  taken,  it  was  held  that,  if  noth- 
ing else  appeared,  the  findings  would  be 
conclusive  in  the  courts  as  between  the 
contestants.  Hill  v.  McCord  (1904)  195 
U.  S.  395,  49  L.  ed.  251,  25  Sup.  Ct.  Rep. 
96,  affirming  (1903)  117  Wis.  306,  94  N. 
W.  65. 

And  the  decision  of  the  Land  Depart- 
ment in  a  contest,  that  the  residence  of 
a  party  was  not  bona  fide,  and  that  proof 
of  continuous  residence  upon  and  im- 
provement of  the  tract  was  false  and 
fraudulent,  and  that  the  entry  be  can- 
celed, was  held  conclusive  on  the  courts 
in  a  collateral  attack.  Cooke  v.  Blakely 
(1897)  6  Kan.  App.  707,  50  Pac.  981. 
This  was  an  action  to  foreclose  a  mort- 
gage. 

A  certificate  of  the  commissioners  that 
an  applicant  was  in  occupation  of  land 
at  the  time  of  the  evacuation  of  the  ter- 
ritory by  Spanish  troops  was  held  con- 
clusive as  to  that  fact,  and  also  as  to  the 
date  of  the  evacuation  under  the  Act  of 
Congress  of  March  3, 1803,  providing  for 
a  hearing  by  the  board  of  commissioners 
and  a  determination  which  '^shall  be 
final."  Ross  v.  Doe  (1828)  1  Pet.  (U.  S.) 
656,  7  L.  ed.  303. 

And  the  decision  of  the  Land  Depart- 
ment as  to  citizenship  and  the  nature 
of  the  land,  in  an  entry  on  mineral  land, 
was  held  conclusive  on  the  courts.  Jus- 
tice Min.  Co.  V.  Lee  (1895)  21  Colo.  260, 
52  Am.  St.  Rep.  216,  40  Pac.  444,  18 
Mor.  Min.  Rep.  220.  It  was  claimed  that 
an  alien  could  not  acquire  by  location  a 
transferable  interest  in  a  mining  claim. 

And  where  the  Department  of  the  In- 
terior decided  that  plaintiff  was  not  en- 
titled to  the  land,  it  was  presumed  that 
the  decision  was  made  on  the  ground  that 
plaintiff's  settlement  was  not  made  in 
good  faith,  he  knowing  at  the  time  of  the 
claim  of  the  subsequent  patentee.  It  was 
held  that  the  decision  of  the  Department 
was  final.  Green  v.  Hayes  (1886)  70 
Oal.  276,  11  Pac.  716. 

The  decision  of  the  Land  Department 
on  a  contest  was  held  conclusive  as  to 
settlement  and  occupancy.  In  order  to 
avoid  such  a  decision  on  the  ground  that 
it  was  obtained  by  false  evidence,  the 
charge  must  specify  the  evidence  and  be 
explicit.  Plummer  v.  Brown  (1886)  70 
Gal.  544, 12  Pac.  464. 

The  rulings  of  the  Department  as  to 
compliance  by  the  settler  with  the  home- 
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stead  and  pre-emption  laws  will  be  held 
conclusive. 

And  the  determination  of  the  qualifiea- 
tions  of  a  homestead  entryman,  by  the 
Land  Department,  was  held  to  be  conclu- 
sive on  the  court.  Brown  v.  Donnelly 
(1899)  9  Okla.  32,  59  Pac.  975. 

The  finding  of  the  Land  Department  in 
a  contest  with  a  homesteader,  that  he  was 
not  a  ^'sooner/'  was  held  conclusive  as 
to  the  facts.  Parryman  v.  Cunningham 
(1905)  16  Okla.  94,  82  Pac.  822. 

And  a  conclusion  of  the  Land  Depart- 
ment that  a  settler  in  Oklahoma  had  ob- 
tained no  advantage  by  being  in  the  ter- 
ritory previously  to  the  opening,  where 
he  was  with  the  contestants  at  the  open- 
ing and  participated  in  the  rush,  was 
held  to  be  a  finding  of  fact,  and  not  re- 
viewable. Potter  V.  Hall  (1903)  189  U. 
S.  292,  47  L.  ed.  817,  23  Sup.  Ct.  Rep. 
545,  reversing  (1901)  11  Okla.  173,  65 
Pac.  841. 

And  where  the  Land  Department  ruled 
that  a  contestant  had  entered  the  terri- 
tory prior  to  the  time  fixed  by  the  Presi- 
dent, it  was  held  that  this  ruling  would 
not  be  re-examined  in  the  absence  of 
fraud.  Calhoun  v.  Violet  (1899)  173  U. 
8.  60,  43  L.  ed.  614, 19  Sup.  Ct.  Rep.  324. 
This  was  an  action  against  the  holder  of 
a  certificate,  to  make  him  a  trustee  for 
plaintiif. 

So  the  decision  of  the  Land  Depart- 
ment that  a  settler  entered  the  territory 
previously  to  the  time  allowed,  and  con- 
trary to  the  restrictions  made  by  the 
statute,  was  held  conclusive.  The  deci- 
sion that  a  discharged  soldier  could  not 
violate  this  statute  was  also  held  correct 
as  a  matter  of  law.  Calhoun  v.  Violet 
(1896)  4  Okla.  321,  47  Pac.  479,  affirmed 
in  (1899)  173  U.  S.  60,  43  L.  ed.  614, 

19  Sup.  Ct.  Rep.  324. 

And  a  decision  of  the  Secretary  of  the 
Interior  which  determined  whether  an 
entry  was  made  in  good  faith  and  for 
the  exclusive  use  and  benefit  of  the 
entryman  was  held  to  be  conclusive  in 
the  courts  in  the  absence  of  fraud.  Dil- 
ler  V.  Hawlev  (1897)  26  C.  C.  A.  514, 
48  U.  S.  App.  462,  81  Fed.  651,  affirmed 
in  (1900)  178  U.  S.  476,  44  L.  ed.  1157, 

20  Sup.  Ct.  Rep.  986. 

And  where  the  register  and  receiver 
were  constituted  a  tribunal  to  determine 
the  rights  of  those  who  claimed  pre- 
emptions under  it,  and  no  appeal  was 
given  from  their  decision,  it  was  held 
that  if  they  acted  .within  their  powers, 
as  sanctioned  by  the  commissioner,  and 
within  the  law,  their  decision  should  be 
r^arded  as  final  in  the  absence  of  fraud. 
Lytic  V.  Arkansas  (1850)  9  How.  (U.  8.) 
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314,  13  L.  ed.  163,  reversing  (1851)  12 
Ark.  9. 

In  an  action  to  annul  the  decision  of 
the  Department  of  the  Interior  and  to  es- 
tablish plaintiff's  claim  as  a  pre-emptor, 
it  was  held  that  decisions  of  the  Land 
Department  on  contested  questions  of 
fact  are  conclusive  in  courts  of  justice. 
Marquez  v.  Frisbie  (1879)  101  U.  8.  473, 
25  L.  ed.  800.  It  was  said  that  decisions 
on  mixed  questions  of  law  and  facts  that 
could  not  be  separated  would  also  be  eon- 
elusive. 

And  a  decision  of  the  Land  Office  in  a 
contest  between  two  applicants  for  pre- 
emption was  held  conclusive  as  to  the 
facts  decided.  De  Cambra  v.  Rogers 
(1903)  189  U.  8.  119,  47  L.  ed.  734,  23 
Sup.  Ct.  Rep.  519,  affirming  (1901)  132 
OaL  502,  60  Pac.  863,  64  Pac.  894.  This 
was  an  action  of  ejectment. 

And  the  decision  of  the  register  and 
receiver  of  the  Land  Office  that  the  peti- 
tioner was  entitled  to  a  patent,  and  had 
complied  with  the  law,  was  held  con- 
clusive. Boatner  v.  Ven tress  (1830)  8 
Mart.  N.  S.  (La.)  644,  20  Am.  Dec.  266. 
United  States  Land  Laws,  824,  Act  of 
1822,  provided  that  the  raster  and  re- 
ceiver of  public  moneys  shall  have  power 
to  decide  between  the  parties  where  a 
subsequent  settler  has  obtruded  on  the 
claim  of  the  former  settler. 

And  where  it  was  not  contended  that 
a  claimant  had  a  prior  equitable  ri^ht 
to  the  land  when  the  pre-emptor  entered 
it,  it  was  held  that  the  court  had  no  right 
to  examine  into  the  regularity  of  the  pro- 
ceedings before  the  register  and  receiver* 
Mumford  v.  McKinney  (1869)  21  La. 
Ann.  547. 

And  where  title  had  not  left  the  United 
States,  an  action  to  enjoin  the  defend- 
ant from  perfecting  his  homestead  entry 
was  held  to  be  premature.  The  state 
court  had  no  power  to  act  until  after  the 
United  States  parted  with  its  title.  Hall 
&  L.  Lumber  Co.  v.  Jeter  (1910)  127  La. 
229,  53  So.  633.  The  plaintiff's  final 
certificate  was  canceled  by  the  govern* 
ment. 

The  decision  of  the  Land  Office  in  sus- 
taining a  homesteader  in  a  contest  was 
held  conclusive  and  binding  on  the  courts 
so  long  as  the  matter  was  pending  before 
the  Land  Department.  Reservation  State 
Bank  v.  Hoist  (1903)  17  8.  D.  240,  70 
L.R.A.  799,  95  N.  W.  931. 

In  a  controversy  by  a  settler  and  a 
grantee  of  the  railroad,  it  was  held  that 
the  equities  of  the  settler,  like  the  rights 
of  the  grantees  of  the  railroad,  depend 
upon  the  act  of  Congress,  and  so  long 
as  the  rules,  practice,  and  decisions  of 
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the  department  accord  with  the  act  as  it 
should  be  interpreted,  the  rulings  of  the 
Department  should  have  such  weight  as 
they  are  entitled  to.  Cameron  v.  Lyen 
(1910)  67  Wash.  384, 106  Pae.  1111. 

And  the  commissioner  of  the  General 
Land  Office  was  held  to  have  power  to 
direct  the  proper  local  land  officer  to  hear 
and  pass  upon  charges  of  fraud  and  the 
final  proof  of  the  pre-emption  claim  up- 
on which  the  requisite  cash  entry  had 
been  paid,  and  to  have  jurisdiction  to  re- 
view the  judgment  of  the  local  land  offi- 
cer in  respect  thereof,  and  the  Secretary 
of  the  Interior  could  review  the  judg- 
ment of  the  commissioner  and  order  can- 
celation of  the  entry  for  fraud.  Diller 
V.  Hawley  (1897)  26  C.  C.  A.  514,  48 
U.  S.  App.  462,  81  Fed.  651,  affirmed 
(1900)  178  U.  S.  476,  44  L.  ed.  1167,  20 
Sup.  Ct.  Rep.  986.  The  court  declined 
to  act  on  the  assumption  that  the  court 
overlooked  §§  2460,  2461,  U.  S.  Rev.  Stat. 
Comp,  Stat.  1916,  §§  5106,  5107.  It  was 
also  held  that  the  Secretary  of  the  In- 
terior did  not  err  in  his  construction  of 
the  law  in  finding  that  the  entry  was 
made  for  the  purpose  of  acquiring  the 
land  for  speculative  purposes. 

It  was  claimed  that,  the  register  and 
receiver  having,  on  due  proof  and  exam- 
ination, rejected  claims  to  a  preference 
of  entry  of  certain  quarter  sections,  the 
plaintiff  was  concluded  from  setting 
them  up  in  a  court  of  equity,  as  there 
was  no  appeal  and  the  judgment  was  con- 
clusive. It  was  held  that  under  the  Act 
of  Congress  of  July  4,  1836,  providing 
that  the  executive  duties  appertaining  to 
survey  and  sale  of  public  lands  shall  be 
under  the  supervision  and  control  of  the 
eonunissioner  of  the  General  Land  Office, 
the  proceedings  before  the  register  and 
receiver  were  subject  to  the  supervision 
of  the  commissioner.  Barnard  v.  Ashley 
(1856)  18  How.  (U.  S.)  43, 15  L.  ed.  286. 

And  where  it  was  contended  that  the 
Land  Department  erred  as  a  matter  of 
law  in  not  holding  that  a  homestead  right 
had  been  forfeited  by  a  conveyance,  it 
was  held  that  it  should  have  been  al- 
leged not  only  that  the  conveyance  was 
made,  but  that  the  fact  that  it  was  made 
was  proved  before  the  land  officers  and 
found  by  them  to  be  true.  Hays  v. 
Steiger  (1888)  76  Oal.  655,  18  Pae.  670. 

The  decisions  of  the  land  office  were 
held  final  and  conclusive  upon  all  ques- 
tions of  priority  of  entry  and  other  ques- 
tions of  fact,  in  the  absence  of  fraud  or 
mistake.  Harvey  v.  Holies  (1908)  160 
Fed.  531. 

And  where  the  Secretary  of  the  In- 
terior recognized  an  entry  for  homestead 
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in  a  contest  with  a  mineral  locator,  and 
issued  a  certificate  for  homestead  entry, 
it  was  held  that  the  court  would  recog- 
nize sueh  decision.  Fall  Creek  Sheep  Co. 
V.  Walton,  24  Idaho,  760,  136  Pae.  438^ 
Ann.  Cas.  1915C,  1252. 

The  decision  of  the  register  and  re- 
ceiver in  a  contest  over  a  pre-emption 
was  held  to  be  conclusive  on  the  court. 
Primot  V.  Thibodeaux  (1833)  6  La.  10  > 
Henry  v.  Welsh  (1832)  4  La.  547,  23  Am. 
Dec.  490.  This  was  an  action  to  recover 
property  and  the  defendant  sought  to 
quiet  title. 

And  where  there  had  been  a  contest 
between  pre-emption ers,  and  on  appeal 
to  the  commissioner  of  the  Land  Office 
the  ruling  was  affirmed,  it  was  held  that 
a  court  of  equity  would  not  interfere  in 
the  absence  of  fraud  or  mistake.  Lewis 
V.  Lewis  (1845)  9  Mo.  183,  43  Am.  Dec. 
540. 

And  the  decision  of  the  Land  Depart- 
ment in  a  contest  between  pre-emption 
claimants  was  held  to  be  conclusive  on 
questions  of  settlement  and  improve- 
ment. Smiley  v.  Sampson  (1871)  1  Neb. 
56. 

And  the  Land  Department  having 
jurisdiction  to  settle  contests  over  land 
entered  on  location  of  Sioux  half-breed 
scrip,  it  was  held  that  its  determination 
would  be  final  and  conclusive  on  the 
courts.  Monette  v.  Cratt  (1862)  7  Minn. 
234,  Gil.  176. 

In  trespass  to  try  title,  it  was  held 
that,  after  the  location  under  the  Treaty 
of  March  24, 1832,  by  an  Indian  reservee, 
was  made  and  entered  on  the  government 
record,  it  could  not  be  impeached  col- 
laterally by  a  subsequent  patentee. 
Stephens  v.  Westwood  (1854)  25  Ala. 
716. 

And  where  it  was  the  province  and 
duty  of  the  Land  Department  to  hear 
and  decide  whether  the  party  who  en- 
tered the  land  was  a  mixed  blood  Chip- 
pewa Indian  of  Lake  Superior,  and  en- 
titled to  80  acres  under  the  Treaty  of 
September  30,  1854,  and  whether  or  not 
he  was  entitled  to  locate  this  particular 
tract  under  the  treaty,  the  decision  of  the 
Land  Department  was  impregnable  in  a 
collateral  attack,  and  conclusive  until 
set  aside.  Hartman  v.  Warren  (1896)  22 
C.  C.  A.  30,  40  U.  S.  App.  245,  76  Ted. 
157. 

A  treaty  authorized  the  Secretary  to 
give  title  to  land  held  under  the  Indian 
Treaty  of  1854,  when  the  locations  were 
held  by  "innocent  parties  in  good  faith." 
The  decision  as  to  good  faith  was  held 
to  be  one  of  fact  and  conclusive.  Pugs- 
ley  V.  Brown  (1888)  35  Ted.  688. 
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And  if  the  decision  of  the  land  office 
rejecting  an  application  to  enter  land 
had  been  founded  on  the  facts,  it  was 
held  that  it  would  have  been  conclusive. 
It  was  founded  on  law,  and  therefore 
was  not  conclusive,  although  it  was  cor- 
rectly decided.  latt  Lumber  Co.  v.  Fair- 
cloth  (1913)  132  La.  906,  61  So.  866. 

And  where  the  Land  Department  con- 
strued an  entry  as  made  by  the  adminis- 
trator in  behalf  of  the  heirs,  where  the 
entry  could  have  been  made  in  their  be- 
half, it  was  held  that,  if  there  was  mis- 
take or  error  in  this,  no  one  but  the 
United  States,  or  someone  having  an  in- 
terest in  the  land,  could  complain.  Daw- 
son V.  MayaU  (1891)  45  Minn.  408,  48 
N.  W.  12. 

Where  a  woman  filed  a  claim  for  home- 
stead in  her  own  right,  and  entry  was 
contested  by  the  heirs  of  a  deceased  en- 
tryman  on  the  ground  that  at  the  time 
of  his  death  she  falsely  claimed  to  be 
his  wife,  it  was  held  that  the  decision  of 
the  Secretary  of  the  Interior  that  no 
ground  for  contest  was  presented,  and 
that  there  was  laches  on  the  part  of  the 
contesters,  would  be  followed  as  conclu- 
sive. Jones  V.  Fearnow  (1916)  —  Okla. 
— ,  156  Pac.  309. 

A  finding  of  the  land  office  in  a  con- 
test as  to  the  qualifications  of  a  claim- 
ant to  enter  land  under  the  pre-emption 
act,  or  as  to  the  settlement  and  improve- 
ments under  which  he  claimed  to  enter, 
was  held  conclusive.  Bishop  Iron  Co.  v. 
Hvde  (1896)  66  Minn.  24,  68  N.  W. 
95* 

In  Osborn  v.  Froyseth  (1908)  105 
Minn.  16,  116  N.  W.  1113,  it  was  said: 
*'If  it  appears  from  the  evidence  in  the 
case  before  us  that  the  Land  Department 
rejected  respondent's  application  upon 
the  ground  that  he  was  not  a  bona  fide 
settler,  or  that  he  was  not  entitled  to 
file  a  homestead  entry  for  any  other  rea- 
son, then  this  court  would  be  bound  by 
the  decision  of  the  Land  Department  up- 
on that  question." 

The  Land  Department  had  the  right 
and  jurisdiction  to  determine  whether 
lands  in  section  36,  given  to  the  state  foi 
school  lands  had  been  settled  upon  prior 
to  the  survey.  It  was  held  that  the  land 
officers  had  no  right  to  hear  any  proof 
looking  to  a  pre-emption  of  any  part  of 
such  section  until  they  had  first  settled 
the  question  of  settlement  prior  to  the 
survey.  That  question  was  one  of  fact 
and  their  decision  was  final  and  conclu- 
sive. State  V.  Batchelder  (1862)  7  Minn. 
121,  Gil.  79. 

And  the  decision  of  the  Land  Depart- 
ment in  a  contest  as  to  the  continuous 
residence  of  the  pre-emptor  was  held  to 
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be  conclusive  in  ejectment.  Dilla  v.  Bo- 
hall  (1879)  53  CaL  709. 

A  finding  by  the  Land  Department  that 
the  settler  on  a  homestead  had  complied 
with  the  law  was  held  conclusive  on  the 
courts  as  to  the  effect  of  settlement  and 
improvements.  Northern  P.  B.  Co.  v. 
McCormick  (1898)  89  Fed.  659.  Up  to 
the  time  of  fixing  the  definite  route  of  a 
railroad,  a  pre-emption  claim  could  be 
initiated  to  any  lands  within  the  limits 
of  the  railroad  grant.  A  claim  was  ini- 
tiated and  the  railroad  made  a  contest. 

A  receiver's  final  receipt  was  held  to 
be  a  determination  that  the  Land  De- 
partment had  passed  on  the  rights  of  the 
holder  to  homestead  and  possession,  and 
its  determination  in  the  absence  of  fraud 
was  held  conclusive.  Thompson  v.  Easier 
(1906)  148  Cal.  646,  113  Am.  St.  Rep. 
321,  84  Pac.  161. 

And  where  it  was  contended  that  de- 
fendant's continuous  possession  of  the 
land  prior  to  the  date  of  filing  a  home- 
stead claim  prevented  the  acquisition  of 
such  title,  it  was  held  that,  the  Land 
Department  having  considered  that  ques- 
tion, its  adjudication  was  final.  Grant  v. 
Oliver  (1891)  91  Oal  158, 27  Pac.  596, 861. 

The  decision  of  the  Land  Department 
as  to  possession  was  held  to  be  final  in  a 
contest  between  a  homesteader  and  a  pre- 
empt ioner.  This  was  a  suit  to  quiet  title. 
Stewart  v.  Sutherland  (1892)  93  CaL 
270,  28  Pac.  947. 

And  the  decision  of  the  officers  of  the 
Land  Department  was  held  to  be  evi- 
dence not  only  that  the  pre-emptor  was 
entitled  to  a  patent,  but  also  that  he  had 
settled  upon  and  improved  the  premises, 
and  to  be  an  acknowledgment  that  such 
settlement  and  possession  were  lawful. 
Courchaine  v.  Bullion  Min.  Co.  (1868)  4 
Nev.  369, 12  Mor.  Min.  Rep.  235. 

The  competency  of  a  party  to  comply 
with  the  requirements  of  the  pre-emption 
act,  and  his  qualifications  as  a  pre-emp- 
tioner,  were  held  to  be  questions  of  fact, 
peculiarly  for  the  determination  of  the 
officers  of  the  Land  Department,  and  the 
decision  of  these  officers  was  held  con- 
clusive in  the  absence  of  fraud.  O'Con- 
nor V.  Gertgens  (1902)  85  Minn.  481,  89 
N.  W.  866. 

And  whether  the  residence  of  the  de- 
fendant in  ejectment  on  land  conveyed  to 
him  by  his  wife  was  such  as  the  law  re- 
quired for  the  purpose  of  securing  an  ad- 
ditional homestead  was  held  to  be  a  ques- 
tion of  fact,  and  in  the  absence  of  fraud 
the  ruling  of  the  Department  thereon  was 
held  to  be  conclusive.  Stewart  v.  Mc- 
Harry  (1895)  159  U.  S,  643,  40  L.  ed. 
290,  16  Sup.  Ct.  Rep.  117,  affirming 
(1893)  4  CaL  Unrep.  408,  35  Pac.  141. 
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The  finding'  and  judgment  o£  the  offi- 
cers of  the  Land  Department  in  a  eon- 
test  as  to  abandonment  by  a  homestead 
settler  were  held  conclusive  where  it  was 
not  shown  that  false  evidence  affected 
their  judgment,  and  that  it  would  have 
been  different  had  the  false  testimony 
not  been  given.  The  facts  should  be 
specifically  pleaded.  The  weight  of  evi- 
dence in  the  contest  was  not  considered 
bv  the  court.  Thornton  v.  Peery  (1898) 
7^0kla.  441,  54  Pac.  649. 

3.  Totvn  sites. 

So  the  decision  of  the  Land  Depart- 
ment as  to  town  site  lots  will  be  held 
conclusive  as  to  all  matters  of  fact,  in 
the  absence  of  fraud  or  mistake. 

The  decision  of  the  register  and  re- 
ceiver as  to  whether  or  not  an  entry  for 
a  town  site  was  properly  made,  and 
whether  or  not  sufficient  or  legal  proof 
was  made,  was  held  to  be  final  and  con- 
clusive. Leech  v.  Rauch  (1859)  3  Minn. 
448,  Gil.  332. 

And  the  findings  on  contested  ques- 
tions of  fact  by  the  Land  Department,  in 
a  controversy  over  a  town  site  lot,  were 
held  binding'  on  the  court,  where  there 
was  conflicting  evidence.  Aoers  v.  Sny- 
der (1899)  8  Okla.  659,  58  Pac.  780. 

And  where  the  Land  Department  in  a 
contest  held  that  an  entry  and  claim  were 
prior  to  the  claim  of  land  by  another  for 
townsite  purposes,  it  was  held  that  the 
court  would  not  be  justified  in  interfer- 
ing and  holding  that  the  title  was  held 
as  trustee  for  the  town  site  claimant. 
White  V.  Whitcomb  (1907)  13  Idaho,  490, 
90  Pae.  1080. 

The  Act  of  Congress  of  March  3, 1891, 
provided  that  entries  under  pre-emption, 
homestead,  desert,  or  timber  culture  laws, 
in  which  final  proof  and  payment  have 
been  made  and  certificates  issued,  to 
which  there  are  no  adverse  claims  prior 
to  final  entry,  and  which  have  been  sold 
after  final  entry  to  bona  fide  purchasers, 
shall  be  patented.  It  was  held  that  the 
decision  of  the  Land  Department  that  a 
town  site  company  was  a  bona  fide  pur- 
chaser was  conclusive.  Graham  v.  Great 
FaUs  Water  Power  &  Townsite  Go. 
(1904)  30  Mont.  393,  76  Pac.  808. 

And  the  findings  of  an  Indian  inspec- 
tor respecting  matters  of  fact  in  a  con« 
test  as  to  a  preferential  right  to  pur- 
chase a  Chickasaw  town  site  lot,  affirmed 
on  appeal  by  the  Secretary  of  the  In- 
terior, were  held  conclusive  in  a  suit  of 
ejectment,  in  the  absence  of  fraud.  The 
judicial  inquiry  was  limited  to  determin- 
ing whet^ier  there  was  error  of  law. 
Johnson  v.  Biddle  (1916)  240  U.  8.  467, 
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60  L.  ed.  752,  36  Sup.  Ct.  Eep.  393,  af- 
firming (1914)  41  Oku.  759,  139  Pac. 
1143. 

And  the  decision  Of  the  Land  Depart- 
ment that  a  homesteader  did  not  enter 
land  in  good  faith,  but  in  anticipation 
that  it  would  be  needed  for  a  town  site, 
was  held  binding,  where  there  was  some 
evidence.  Paine  v.  Foster  (1896)  9  Okla. 
213,  53  Pac.  109.  The  dissenting  opinion 
says  (p.  294,  60  Pae.  24):  ''The  Secre- 
tary did  not  find  as  a  fact  that  Paine 
did  speculate.  He  only  assumes  to  know 
what  Paine  would  do  with  the  land  after 
he  had  acquired  title." 

The  decision  of  the  Land  Department 
was  not  rested  solely  on  the  fact  that 
White's  formal  application  was  filed  a 
few  hours  before  that  of  the  trustee  for 
the  town  site,  but  rather  chiefly  upon  the 
priority  of  the  former's  equitable  rights. 
It  was  held  that,  so  far  as  such  decision 
involved  questions  of  fact,  it  was  condu-^ 
sive  upon  the  courts,  and  the  same  would 
be  the  rule  as  to  mixed  questions  of  law 
and  fact  unless  the  mistake  of  law  was 
clear.  White  v.  Whitcomb  (1907)  13 
Idaho,  490,  90  Pac.  1080,  affirmed  in 
(1909)  214  U.  S.  15,  53  L.  ed.  889,  29 
Sup.  Ct.  Rep.  599. 

4»  JBrrors  of  law. 

But  the  decision  of  the  Department 
will  not  be  regarded  as  conclusive  where 
the  law  has  been  misconstrued  by  the 
Department,  and  its  decisions  will  not  be 
conclusive  when  attacked  in  equity  for 
fraud. 

So,  where  the  officers  of  the  Land  De- 
partment misconsLtrue  the  law,  it  was  held 
that  their  decisions  will  not  be  regarded 
as  conclusive.  Tatro  v.  French  (1885)  33 
Kan.  49,  5  Pac.  ^6.  In  this  ease  the 
Secretary  of  the  Interior  ei^oneoualy  de- 
cided that  a  minor,  having  attempted  a 
pre-emption  that  was  invalid  beeause  he 
was  under  age,  could  not,  after  coming 
of  age,  pre-empt  the  same  land.  This 
decision  was  reversed  by  the  sacoesfior  o£ 
the  Secretary. 

In  Wilcox  V.  Jackscm  (1839)  13  PeL 
(U.  S.)  498,  10  L.  ed.  264,  it  was  said: 
^*£ven  assuming  that  the  decision  of  the 
register  and  receiver,  in  the  absence  of 
fraud,  would  be  conclusive  as  to  the 
facts  of  the  applicant  then  being  in  pos- 
session, and  his  cultivation  during  the 
preceding  year,  because  these  questions 
are  directly  submitted  to  them,  yet,  if 
they  undertake  to  grant  pre-emptions  in 
land  in  which  the  law  declared  they  shall 
not  be  granted,  then  they  are  acting  up- 
on a  subject-matter  clearly  not  within 
their  jurisdiction." 
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In  an  action  to  establish  a  resulting  i 
trust  where  the  certificate  was  taken  in 
the  name  of  an  agent  employed  to  pur- 
chase, it  was  held  that  the  certificate  of 
purchase  was  not  conclusive  evidence, 
and  did  not  exclude  proof  of  the  real 
and  just  rights  of  the  claimants.  Irvine 
V.  Marshall  (1858)  20  How.  (U.  8.)  568, 
15  L.  ed.  994. 

And  the  rulings  of  a  register  and  a  re- 
ceiver authorizing  entry  of  land  were 
held  not  conclusive  in  a  suit  in  equity  to 
set  aside  the  entry  for  fraud.  Lytle  v. 
Arkansas  (1860)  22  How.  (U.  S.)  193, 16 
L.  ed.  306. 

In  Moore  v.  Robbins  (1878)  96  U.  S. 
530,  24  L.  ed.  848,  it  was  said  "that  the 
decision  of  the  officers  of  the  Land  De- 
partment, made  within  the  scope  of  their 
authority  on  questions  of  this  kind,  is, 
in  general,  conclusive  everywhere,  except 
when  reconsidered  by  way  of  appeal 
within  that  Department,  and  that  as  to 
the  facts  on  which  their  decision  is  based, 
in  the  absence  of  fraud  or  mistake,  that 
decision  is  conclusive  even  in  courts  of 
justice,  when  the  title  afterwards  comes 
in  question.  But  that  in  this  class  of 
cases,  as  in  all  others,  there  exists  in  the 
courts  of  equity  the  jurisdiction  to  cor- 
rect mistakes,  to  relieve  against  frauds 
and  impositions,  and,  in  cases  where  it  is 
clear  that  those  officers  have,  by  a  mis- 
take of  the  law,  given  to  one  man  the 
land  which  on  the  undisputed  facts  be- 
longed to  another,  to  give  appropriate  re- 
lief." 

A  decision  of  the  Land  Department 
that  plaintiff  had  no  title,  based  upon  a 
construction  of  law  granting  lands  in  aid 
of  railroads,  was  held  not  binding  upon 
the  courts.  Wisconsin  C.  R.  Co.  v.  For- 
sythe  (1895)  159  U.  S.  46,  40  L.  ed.  71, 
15  Sup.  Ct.  Rep.  1020,  reversing  (1890) 
43  Fed.  867.  This  was  an  action  of 
ejectment. 

And  the  ruling  of  the  Department  that 
defendant's  title  was  insufficient  to  en- 
title him  to  an  additional  farm  home- 
stead was  held  erroneous  as  a  matter  of 
law  in  an  ejectment  action.  Stewart  v. 
McHarry  (1895)  159  U.  S.  643,  40  L.  ed. 
290,  16  Sup.  Ct.  Rep.  117,  affirming 
(1893)  4  Oal.  Unrep.  408,  35  Pac.  141. 

A  certificate  of  the  Land  Department 
that  there  was  a  deficiency  in  a  railroad 
grant  was  held  not  conclusive  in  an  ac- 
tion of  ejectment  against  purchasers 
from  the  railroad  within  the  indemnity 
limits,  where  the  certificate  was  not  giv- 
en in  any  proceeding  between  the  parties 
in  the  Land  Department  and  the.  railroad 
had  not  been  relieved  from  specifving 
losses.   Hewitt  v.  Schultz  (1901)  ISO  U. 
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S.  139,  45  L.  ed.  463,  21  Sup.  Ct.  Bep. 
309,  reversing  (1898)  7  K.  D.  601,  76  N. 
W.  230.  SubsequenUy  to  tkia  eertifieate 
the  Secretary  of  the  Interior  said  that 
his  Department  had  never  recognized 
that  certificate,  nor  relieved  the  company 
from  specification  of  losses.  The  same 
was  held  in  Moore  v.  Cormode  (1901) 
180  U.  8.  167,  45  L.  ed.  476,  21  Sup. 
Ct.  Rep.  324,  affirming  (1898)  20  Wa«h. 
305,  55  Pao.  217;  Powers  v.  Slaght 
(1901)  180  U.  S.  173,  46  L.  ed.  479,  21 
Sup.  Ct.  Rep.  319,  affirming  (1898)  20 
Wash.  712,  55  Pac.  1103. 

And  the  findings  of  the  Secretary  of 
the  Interior  that,  prior  to  the  location  of 
scrip,  there  had  been  no  improvements 
made  by  the  scripee,  nor  by  anyone  au- 
thorized by  him,  that  the  location  was  not 
made  in  the  scripee's  interest  as  required 
by  the  statutes  and  regulations  of  the 
Department;  but  was  made  in  their  own 
interest  by  parties  to  whom  he  had  as- 
signed said  scrip  by  a  double  power  of 
attorney,  one  to  locate  and  one  to  sell, 
and  should  be  canceled,  were  held  to  be 
conclusions  of  law,  where  there  was  no 
controversy  over  the  facts,  and  were  sub- 
ject to  revision  by  the  courts  in  an  ac- 
tion to  determine  adverse  claims.  Buf- 
falo Land  &  Exploration  Co.  v.  Stronsr 
(1903)  91  Minn.  84,  97  N.  W.  575,  af- 
firmed in  (1906)  203  U.  S.  582,  51  L.  ed. 
327,  27  Sup.  Ct.  Rep.  780. 

In  Northern  P.  R.  Co.  v.  Wright 
(1892)  51  Fed.  68,  affirmed  in  (1893)  4 
C.  C.  A.  193,  7  U.  S.  App.  502,  54  Fed. 
67,  in  regard  to  a  railroad  grant,  it  was 
said :  ^The  plaintiff  stands  clothed  with  a 
title  equal,  if  not  superior,  to  a  title 
granted  by  patent.  Suppose  the  commis- 
sioner of  the  General  Land  Office  should 
decide  that  a  given  piece  of  land  was 
mineral,  and  hence  not  granted  to  plain- 
tiff, would  this  be  an  adjudication  of,  and 
a  determination  of,  plaintiff's  right  to 
that  land  ?    I  am  satisfied  it  would  not.'' 

And  under  .the  Act  of  Congress  of 
February  6,  1891,  giving  to  the  circuit 
courts  jurisdiction  to  determine  the 
rights  of  an  Indian  allottee  whose  rights 
have  been  denied,  it  was  held  that  the 
courts  could  ignore  the  Land  Office  De- 
partment decision  of  this  question.  Sloan 
V.  United  States  (1902)  118  Fed.  283, 
appeal  dismissed  in  (1904)  193  U.  S.  614, 
48  L.  ed.  814,  24  Sup.  Ct.  Rep.  570. 

And  where  the  prior  right  to  land  was 
in  him  who  first  entered  and  made  sub- 
stantial improvements  thereon  in  good 
faith,  claiming  it  under  some  law  of  the 
United  States,  in  ignorance  of  a  claim 
by  others,  it  was  held  that  a  decision  of 
the  Secretary  of  the  Interior  awarding 
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the  land  to  another  was  an  error  of  law, 
and  that  such  person  would  hold  the 
legal  title  in  trust  for  the  right  party. 
McKenna  v.  Atherton  (1908)  160  Fed. 
547. 

A  decision  of  the  Land  Department  on 
a  question  of  law  was  held  not  binding 
on  the  courts.  So,  where  an  Indian 
homesteader  was  entitled  to  a  patent  un- 
der the  Act  of  Congress  of  March  3, 
1875,  it  was  hMd  that  the  Act  of  Con- 
gress of  July  4,  1884,  restricting  aliena- 
tion by  Indians  for  twenty-five  years, 
did  not  apply;  and  that  the  United  States 
could  not  attack  his  conveyances.  Hem- 
mer  v.  United  States  (1912)  123  C.  C.  A. 
194,  204  Fed.  898,  reversing  (1912)  195 
Fed.  790. 

In  United  States  v.  Cain-Bonness  Lum- 
ber ft  Timber  Co.  (1914)  215  Fed.  212, 
distinguishing  Hemmer  v.  United  States 
(1912)  123  C.  C.  A.  194,  204  Fad.  898, 
it  was  said:  ''It  will  be  observed  from 
the  facts  stated  in  the  Hemmer  Case  that 
the  provision  that  the  land  should  be  held 
in  trust  for  twenty-five  years,  inserted  in 
the  patent  at  the  time  of  its  issuance, 
was  beyond  the  jurisdiotion  of  the  Land 
Department." 

And  in  a  suit  in  equity  to  hold  the  de- 
fendant as  trustee  for  the  plaintiff,  it 
was  held  that  the  ruling  of  the  land  office 
that  plaintiff  was  disqualified  from  ac- 
quiring the  right  of  pre-emption  by  rea- 
son of  occup3ring  other  lands  was  erro- 
neous. Aiken  v.  Ferry  (1879)  6  Sawy. 
79,  Fed.  Cas.  No.  112. 

Decisions  of  the  register  and  receiver 
granting  pre-emptions  to  land  which  the 
law  declared  should  not  be  granted  were 
held  to  be  decisions  on  a  subject-matter 
beyond  their  jurisdiction.  The  commis- 
sioner of  the  Land  Office  had  the  power 
to  revoke  such  certificates  of  purchase, 
although  the  register  and  receiver  alone 
have  jurisdiction  to  decide  who  is  en- 
titled to  a  pre-emption;  that  is  to  say, 
the  sufficiency  of  proof  of  settlement 
and  cultivation.  Quidry  v.  Woods 
(1841)  19  La.  334,  36  Am.  Dec.  677. 

The  decision  of  the  register  and  re- 
ceiver was  held  not  conclusive  between 
individuals.  Bird  v.  Ward  (1823)  1  Mo. 
398,  13  Am.  Dec.  506.  The  court  said: 
''It  is  only  conclusive  as  against  the  gov- 
ernment that  a  right  of  pre-emption  ex- 
ists in  consequence  of  a  certain  improve- 
ment; and  it  is  the  practice  in  some  of 
the  ofiftces  to  grant  the  certificate  in  the 
name  of  the  person  making  the  improve- 
.  ment,  without  any  regard  to  subsequent 
assignments." 

And  where  the  Secretary  of  the  In- 
terior decided  that  a  settler  had  filed  on 


another  tract  of  land,  and  was  by  the  Act 
of  March  3,  1843,  5  U.  S.  Stat,  at  L. 
619,  chap.  86,  forbidden  to  file  on  an- 
other tract,  it  was  held  that  the  eonstruc- 
tioQ  of  the  Act  of  1843  was  one  of  law, 
and  was  not  binding  on  the  courts. 
Smiley  v.  Sampson  (1871)  1  Keb.  56. 

The  holder  of  a  receiver's  final  receipt 
was  held  not  to  be  a  holder  in  fee  simple, 
and  the  decision  of  the  Land  Department 
that  sueh  person  was  precluded  from  en- 
tering public  land  in  Oklahoma  was  not 
followed.  Qourley  v.  Countrjnnan  (1907) 
18  Okla.  220,  90  Pac.  427. 

And  in  an  action  to  quiet  title  it  was 
held  that  the  cancelation  of  a  certificate 
of  entry  under  the  Timber  Act  of  June 
3,  1878,  was  not  conclusive  against  a 
transferee  who  had  no  notice.  Thayer  v. 
Spratt  (1903)  189  U.  S.  346,  47  L.  ed. 
845,  23  Sup.  Ct.  Rep.  576,  affirming 
(1901)  25  Wash.  62,  87  Am.  St.  Rep. 
738,  64  Pae.  919.  There  was  no  dispute 
as  to  the  actual  condition  of  the  land, 
but  the  Department  held  that  the  land 
could  not  be  entered  under  the  Timber 
Act.    This  was  an  error  of  law. 

VI.  A9  to  charcLcter  of  land. 

a.  Swamp  or  agricultural, 

1.  Where  patent  issued. 

The  decision  of  the  Department  as  to 
the  character  of  the  land,  whether 
swampy  or  agricultural  or  not,  will  be 
held  to  be  conclusive  as  to  that  land  in 
a  collateral  attack. 

So,  where  the  Land  Department  de- 
termined the  lands  in  controversy  to  be 
swamp,  and  issued  its  patent  to  the  state 
accordingly,  it  was  held  that  its  deter- 
mination was  conclusive,  and  the  patent 
could  not  be  collaterally  attacked.  Rood 
V.  Wallace  (1899)  109  Iowa>  6,  79  N.  W. 
449. 

And  where  swamp  land  was  granted  to 
the  state  and  subsequently  a  patent  was 
issued  to  the  state,  it  was  held  that  this 
was  conclusive  that  the  lands  were 
swamp  land.  Matthews  v.  Goodrich 
(1884)  102  Ind.  557, 1  N.  E.  175. 

The  evidence  in  a  law  action  offered 
to  prove  that  land  was  not  swamp  land, 
and  the  records  of  the  state  land  board, 
were  held  properly  rejected,  where  such 
evidence  was  an  attempt  to  impeach  the 
patent  from  the  government  to  the  state, 
and  the  patent  from  the  state  to  the 
plaintiff.  Warner  Valley  Stock  Co.  v. 
Morrow  (1905)  48  Or.  258,  86  Pac.  369. 

And  where  it  was  made  the  dutv  of  the 
Secretary  of  the  Interior  to  identify 
swamp  lands  and  to  issue  patents  for 
them,  it  was  held  that  in  an  action  at 
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law  this  patent  could  not  be  impeached 
by  showing  that  the  land  was  not  swamp 
land.  French  v.  Fyan  (1876)  93  U.  S. 
169,  23  L.  ed.  812.  The  court  said:  "It 
would  be  a  departure  from  sound  prin- 
ciple, and  contrary  to  well-considered 
judgments  in  this  court  and  in  others  of 
high  authority,  to  permit  the  validity  of 
the  patent  to  the  state  to  be  subjected  to 
the  test  of  the  verdict  of  a  jury  on  such 
oral  testimony  as  might  be  brought  be- 
fore it " 

In  MoCormick  v.  Hayes  (1895)  159  U. 
S.  340,  40  L.  ed.  174,  16  Sup.  Ct.  Rep. 
37,  it  was  said  that  in  Hannibal  &  St. 
J.  R.  Co.  V.  Smith  (1870)  9  Wall.  (U.  S.) 
95,  19  L.  ed.  599,  parol  evidence  was  al- 
lowed to  show  that  lands  were  swamp, — 
the  dissenting  opinion  in  that  case  bein^ 
approved;  that  in  French  v.  Fyan  (U.  S.) 
supra,  in  ejectment,  it  was  held  incom- 
petent to  show  as  against  a  patent  that 
the  lands  were  not  swamp  land,  that 
court  saying  that  Hannibal  &  St.  J.  R. 
Co.  V.  Smith  (U.  S.)  supra,  was  decided 
on  the  ground  that  the  officials  refused 
to  act,  and  therefore  the  parol  evidence 
was  the  best  evidence  to  be  had;  that  in 
Ehrhardt  v.  Hogaboom  (1885)  115  U.  S. 
67,  29  L.  ed.  346,  5  Sup.  Ct.  Rep.  1157, 
parol  evidence  was  held  inadmissible,  the 
court  saying :  "It  is  the  duty  of  the  Land 
Department  ...  to  determine  wheth- 
er land  patented  to  a  settler  is  of  the 
class  subject  to  settlement  under  the  pre- 
emption laws,  and  his  judgment  as  to 
this  fact  is  not  open  to  contestation  in 
an  action  at  law^by  a  mere  intruder  with- 
out title." 

The  Act  of  Congress  of  July  23, 
1866,  provided  for  the  identification  of 
swamp  land  by  the  joint  action  of  the 
state  and  Federal  authorities.  When 
identified  the  action  was  held  conclusive 
against  a  collateral  attack.  The  plaintiff 
claimed  land  abutting  on  a  pond  by  title 
through  United  States  patents,  and  the 
defendant  claimed  title  through  a  state 
patent.  Foss  v.  Johnstone  (1910)  158 
OaL  119,  110  Pac.  294. 

And  where  a  list  of  swamp  lands  cer- 
tified to  the  state  by  the  Secretary  of  the 
Interior  had  been  set  aside  and  revoked 
as  false  and  fraudulent,  and  a  patent 
was'  subsequently  granted  for  a  home- 
stead entry,  such  determination  was  held 
conclusive  that  the  lands  were  not 
swamp  land.  Small  v.  Lutz  (1902)  41 
Or.  570,  67  Pac.  421,  69  Pac.  825.  The 
listing  of  lands  is  not  conclusive  as  to 
swampy  character  until  after  the  issu- 
ance of  a  patent. 

The  Secretary  of  the  Interior  canceled 
his  approval  of  a  patent  for  ^'swamp'' 
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lands,  and  his  successor  found  that  the 
lands  were  not  swamp  or  overflowed.  It 
was  held  that  whether  he  erred  in  his 
conclusions  was  not  a  question  for  the 
courts,  and  the  bill  was  dismissed  on 
demurrer.  Warner  Valley  Stock  Co.  v. 
Smith  (1896)  9  App.  D.  G.  187.  lu 
(1897)  165  U.  S.  28,  41  L.  ed.  621, 17  Sup. 
Ct.  Rep.  225,  this  decision  was  reversed 
and  bill  dismissed  on  the  ground  that  it 
could  not  be  prosecuted  ag^ainst  the  com- 
missioner of  the  Land  Office  alone  after 
resignation  of  the  Secretary  of  the  In- 
terior. 

And  oral  evidence  in  ejectment  was. 
held  inadmissible  for  plaintiff  to  estab- 
lish that  the  land  in  dispute  was  in  fact 
swamp  land,  for  the  purpose  of  contra- 
dicting and  invalidating  the  Department's 
certification  thereof  to  the  state  and  the 
latter's  patent  to  the  canal  company. 
Chandler  v.  Calumet  &  H.  Min.  Co. 
(1893)  149  U.  S.  79,  37  L.  ed.  657,  13 
Sup.  Ct.  Rep.  798. 

A  patent  was  held  to  be  conclusive  evi- 
dence that  the  land  in  controversy  be- 
longed to  the  wagon  road  grant,  and  not 
to  the  swamp  land  grant.  Cahn  v. 
Barnes  (1881)  7  Sawy.  48,  5  Fed.  326. 
The  court  said  in  ejectment :  ^'The  swamp 
land  grant  was  a  grant  in  prsesenti  of  all 
the  swamp  and  overflowed  lands  in  the 
state,  thereby  made  'unfit  for  cultiva- 
tion,' but  the  determination  of  what 
lands  come  within  this  category,  and 
what  do  not,  rests  with  the  Secretary 
of  the  Interior,  and  his  decision  is  final,. 
unless  impeached  for  fraud  or  mistake/' 

And  where  notice  was  given  which  af- 
forded an  opportunity  for  contesting  the 
right  of  a  homesteader  to  his  patent  and 
showing  that  the  land  was  swamp  and 
overflowed,  it  was  held  that  the  failure 
to  appear  would  preclude  the  adverse  ap- 
plicant by  the  determination  of  the  Sec- 
retary of  the  Interior  that  the  home- 
steader was  entitled  to  a  patent.  Kerns. 
V.  Lee  (1906)  142  Fed.  985. 

The  determination  of  the  Land  Depart- 
ment that  a  given  tract  was  not  fit  for 
cultivation  and  should  be  sold  for  timber 
land  was  held  conclusive.  United  States 
V.  Budd  (1892)  144  U.  S.  154,  36  L.  ed. 
384,  12  Sup.  Ct.  Rep.  575,  affirming^ 
(1890)  43  Fed.  630.  The  court  said;  "In 
the  absence  of  fraud  or  some  other  ele- 
ment to  invoke  the  jurisdiction  and  pow- 
ers of  a  court  of  equity,  the  determina- 
tion of  the  land  officers  as  to  the  fact 
whether  the  given  tract  is  or  is  not  fit 
for  cultivation  is  conclusive."  This  wa» 
a  suit  in  equity  to  set  aside  a  patent  on 
the  ground  of  fraud. 

That  case  was  distinguished  in  Diller 
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V.  Hawley  (1897)  26  C.  C.  A.  514,  4B  U.  | 
S.  App.  462,  81  Fed.  651,  affirmed  in 
(1900)  178  U.  S.  476,  44  L.  ed.  1157,  20 
Sup.   Ct.  Rep.  986. 

And  a  determination  by  the  land  office 
that  a  tract  of  land  was  subject  to  entry 
under  the  Desert  Land  Act  was  held  to  be 
conclusive  on  the  courts  in  the  absence 
of  fraud.    United  States  v.  Mackintosh 

(1898)  29  C.  C.  A.  176,  56  U.  S.  App. 
483,  85  Fed.  333.  This  was  a  suit  by  the 
United  States  to  set  aside  a  patent  and 
no  fraud  was  shown. 

And  where  the  Land  Department  de* 
termined  that  land  was  agricultural,  and 
not  mineral,  a  patent  was  held  conclu- 
sive as  to  the  determination  of  facts  be- 
fore it  was  issued,  and  it  could  not  be 
attacked  collaterally  in  a  suit  to  quiet 
title.  Standard  Quicksilver  Co.  y.  Hab- 
ishaw  (1901)  132  OaL  115,  64  Pac.  113. 

And  a  patent  for  agricultural  land  was 
held  to  be  an  adjudication  by  the  Land 
Department  that  the  lands  were  agricul- 
tural, and  not  mineral.  Paterson  v.  Og- 
den  (1903)  141  OaL  43,  99  Am.  St.  Rep. 
31,  74  Pac.  443. 

And  a  patent  was  held  to  be  a  conclu- 
sive determination  by  the  government 
that  the  land  was  agricultural,  where 
there  was  no  reservation  in  the  law  ex- 
cept a  general  one  of  mineral  lands,  and 
no  reservation  in  the  patent,  and  it  was 
not  competent  in  a  court  of  law  to  ques- 
tion the  character  of  the  land.  Gale  v. 
Best  (1889)  78  Gal.  235, 12  Am.  St.  Rep. 
44,  20  Pac.  550,  17  Mor.  Min.  Rep.  186. 

And  where  land  was  certified  to  the 
state  as  agricultural'  land,  it  was  held 
that  a  patent  from  the  state  was  conclu- 
sive that  the  land  was  not  mineral. 
Saunders  v.  La  Purisima  Gold  Min.  Co. 

(1899)  125  OaL  159,  57  Pac.  656,  20  Mor. 
Min.  Rep.  93.  The  court  said:  "The 
staters  patent  thereupon  issued  to  the 
plaintiff's  grantor  long  prior  to  the  in- 
trusion of  the  defendants  for  the  pur- 
pose of  mining.  Under  the  rule  just 
cited,  this  concluded  the  investigation  as 
to  the  character  of  the  land,  except  on  a 
direct  proceeding  to  set  aside  the  patent 
on  the  ground  of  fraud  or  other  inva- 
lidity." 

And  where  a  pat«it  was  issued  on  a 
homestead  entry,  and  the  Land  Depart- 
ment held  on  a  contest  that  the  land  was 
agricultural,  and  not  mineral,  it  was  held 
that  its  action  could  not  be  attacked  col- 
laterally in  an  action  of  ejectment.  Old 
Dominion  Ck)pper  Min.  ft  Smelting  Co. 
V.  Haverly  (1907)  11  Ariz.  241,  90  Pac. 
333. 

And  where  a  patent  issued  to  a  rail- 
road company  and  there  was  no  reser- 


vation in  law  except  the  general  one  of 
mineral  land,  and  no  reservation  in  the 
patent,  it  was  held  that  the  patent  would 
be  considered  as  a  conclusive  determina- 
tion by  the  government  that  the  land 
was  agricultural  and  that  the  railroad 
company  had  complied  with  the  law. 
People's  Water  Co.  v.  Lewis  (1912)  19 
Cal.  App.  622,  127  Pac.  506. 

An  equitable  defense  attacking  a  pat- 
ent for  fraud  was  held  good.  In  this 
case  defendant  was  refused  pre-emption 
or  homestead  on  the  ground  that  the  land 
was  state  swamp  land.  Subsequently, 
through  fraud  of  the  patentee  and  the 
officers  of  the  Land  Department,  defend- 
ant's possession  and  applications  were 
ignored,  and  the  land  patented  to  another 
as  government  public  land.  Bisson  v. 
Curry  (1872)  35  Iowa,  72. 

A  patent  from  the  state  of  land  listed 
to  it  by  the  United  States  in  lieu  of 
school  land,  under  an  affidavit  showing 
that  the  land  was  not  suitable  for  cul- 
tivation, was  held  conclusive  as  to  the 
character  of  the  land,  in  a  suit  to  have 
the  patentee  declared  a  trustee.  Drev- 
fus  V.  Badger  (1895)  108  Cal  68,  41  Pac. 
279. 

In  ejectment  a  patent  was  held  con- 
clusive evidence  that  the  land  in  ques- 
tion was  open  to  pre-emption  and  home- 
stead, and  that  there  was  no  town  site 
thereon  or  settlement  for  the  purposes  of 
trade  and  business.  Irvine  v.  Tarbat 
(1894)  105  OaL  237,  38  Pac.  896. 

An  occupant  of  lands  with  a  right  to 
purchase  was  held  entitled  to  attack 
plaintiff's  patent  issued  in  fraud  of  his 
rights,  and  upon  equitable  terms  could 
demand  a  conveyance  from  the  patentee. 
Chism  V.  Price  (1891)  54  Ark.  251,  15  S. 
W.  1031.  In  this  case  plaintiff  held  un- 
der a  state  grant  of  swamp  land,  and  the 
defendant  held  the  same  land  under  a 
grant  to  a  railroad. 

2.  In  other  cases. 

Parol  evidence  was  held  inadmissible 
to  show,  in  opposition  to  the  concur- 
rent action  of  Federal  and  state  officers 
having  authority  in  the  premises,  that 
certain  lands  were  in  fact,  at  the  date 
of  the  Act  of  Congress  of  1850,  swamp 
and  overflowed  ground  that  should  have 
been  embraced  by  Linn  county  in  its 
selection  of  land,  and  withheld  from  the 
state  as  lands  granted  in  aid  of  rail- 
roads. McCormick  v.  Hayes  (1895)  159 
U.  S.  340,  40  L.  ed.  171, 16  Sup.  Ct.  Rep. 
37. 

in  Heath  v.  Wallace  (1891)  138  U.  S. 
573,  34  L.  ed.  1063, 11  Sup.  Ct.  Rep.  380, 
the  decision  of  the  Land  Department  on 
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the  question  whether  lands  were  swamp 
and  overflowed,  within  the  meaning  of 
the  Act  of  Congress  of  1850,  was  held  to 
be  a  decision  of  fact,  which  in  the  ab- 
sence of  fraud  was  conclusive  on  the 
courts. 

After  the  selection  by  the  state  of 
swamp  land,  the  determination  of  the 
Land  Department  was  held  unimpeach- 
able, except  in  a  court  of  equity  for 
fraud  or  mistake  other  than  error  of 
judgment.  Pengra  v.  Munz  (1887)  12 
Sawy.  231,  29  Fed.  830.  The  court  said : 
'^The  decision  that  the  land  belonged  to 
the  wagon  road  grant  was,  in  legal  ef- 
fect, also  a  decision  that  it  did  not  be- 
long  to  the  swamp  land  grant.  .  .  . 
Nor  can  this  conclusion  be  impeached  or 
contradicted  in  this  action  by  oral  evi- 
dence as  to  the  character  of  the  land." 

And  where  swamp  and  overflowed  land 
granted  to  the  state  was  to  be  selected  by 
the  Secretary  of  the  Interior,  it  was  held 
that  his  decision  in  reference  to  the 
character  of  such  land  was  in  the  ab- 
sence of  fraud  final,  and  could  not  be 
overturned  by  parol  evidence  in  a  col- 
lateral proceeding.  Williamson  v.  Baugh 
(1903)  71  Ark.  491,  76'  S.  W.  423.  It  was 
said  that  it  seems  "that,  in  actions  at 
law  to  recover  such  land  by  parties  hold- 
ing under  the  state,  parol  evidence  to 
establish  the  nature  of  the  land  can  be 
resorted  to  only  in  cases  where  the  Sec- 
retary has  failed  or  refused  to  act,  and 
has  made  no  decision  as  to  the  nature  of 
the  land." 

And  the  decision  of  the  Secretary  of 
the  Interior  in  determining  whether  or 
not  certain  land  came  within  the  terms 
of  the  swamp  land  grant  was  held  to  be 
conclusive  in  the  absence  of  fraud,  and 
could  not  be  overturned  in  a  collateral 
proceeding.  Little  v.  Williams  (1908) 
88  Ark.  37,  113  S.  W.  340. 

And  the  decision  of  the  Land  Depart- 
ment in  a  contest  between  claimants  and 
the  state  was  held  to  be  conclusive  as  to 
all  matters  of  fact.  Shanklin  v.  Mc- 
Namara  (1890)  87  OaL  371,  26  Pac.  345. 
The  court  said:  "If,  as  the  result  of  the 
contest  between  Willard  Hodges  and  the 
state,  it  had  been  adjudged  that  the  land 
was  not  swamp  and  overflowed,  that 
would  have  bound  the  state." 

And  whether  or  not  land  was  swamp 
land  was  held  to  be  a  question  of  fact, 
solely  for  the  consideration  of  the  Land 
Department,  and  its  judgment  thereon  in 
favor  of  a  homesteader  against  a  state 
was  held  conclusive  in  the  absence  of 
fraud  or  mistake.  Morrow  v.  Warner 
Valley  Stock  Co.  (1910)  56  Or.  312,  101 
Pac.  171. 


The  state,  by  the  selection  and  segre- 
gation of  certain  land  as  swamp  and 
overflowed  prior  to  July  23,  1868,  was 
held  to  have  acquired  the  right  to  have 
the  character  of  the  land  determined  in 
the  mode  prescribed  by  that  act.  And 
anyone  who  purchased  the  land  from  the 
United  States  pending  the  proceedings 
for  the  determination  of  the  question  of 
the  right  of  the  state  took  subject  to  that 
determination.  The  Secretary  of  the  In- 
terior having  determined  the  character 
of  the  land,  evidence  to  impeach  this 
decision  was  inadmissible  in  ejectment. 
Sacramento  Vallev  Reclamation  Co.  v. 
Cook  (1882)  61  OaL  341. 

And  where  land  was  certified  by  the 
Interior  Department  to  the  state  as  rail- 
road land,  it  was  held  that  this  action 
of  the  Department  was  final,  and  if  the 
state  considered  the  lands  to  be  covered 
by  the  Swamp  Land  Act,  its  duty  was 
to  surrender  the  certificate  issued  to  it 
under  the  Railroad  Act.  The  ruling  of 
the  Interior  Department  that  the  land 
was  not  swamp  land  was  involved  in  cer- 
tifying land  to  the  state  under  the  rail- 
road grant  of  1856.  Young  v.  Charn- 
quist  (1901)  114  Iowa.  116,  86  N.  W. 
205. 

In  ejectment  the  plaintiff  claimed  un- 
der a  railroad  grant.  It  was  held  that 
his  title  could  not  be  impeached  by  parol 
evidence  showing  the  swampy  character 
of  the  land.  Iowa  R.  Land  Co.  v.  An- 
toine  (1879)  52  Iowa,  429,  3  N.  W.  468. 
The  certificate  of  the  land  office  did  not 
purport  to  conclusively  determine  wheth- 
er the  land  passed  under  the  grant  or 
not.  Whether  the  character  of  the  land 
could  be  shown  in  equity  was  not  de- 
cided. 

And  where  the  state  accepted  lands 
under  a  railroad  grant,  it  was  held  that 
the  state  and  the  grantee  from  a  county 
were  concluded  by  the  act  of  the  Secre- 
tary of  the  Interior,  where  he  certified 
such  lands  as  inuring  to  the  state  under 
the  Railroad  Act  of  1856.  This  cer- 
tificate was  held  conclusive  that  the 
lands  were  not  swamp  lands.  Rogers 
Locomotive  Mach.  Works  v.  American 
Emigrant  Co.  (1896)  164  U.  S.  574,  41  L. 
ed.  558,  17  Sup.  Ct.  Rep.  188.  Action  to 
quiet  title. 

A  dispute  arose  as  to  whether  or  not 
lands  were  in  fact  swamp  or  overflowed 
lands.  The  counties  claiming  to  have 
selected  them  by  sanction  of  the  state 
were  parties.  The  Department  decided 
adversely  to  the  contention  of  the  state 
and  counties.  This  decision,  unreversed 
and  unmodifled,  for  many  years,  was 
held  to  be  conclusive  on  the  courts,  and 


L.R.A.1918D. 


ANNOTATION— DECISIONS  OF  LAND  DEPARTMENT, 


627 


the  United  States  had  no  standing  in  a 
€ourt  of  equity  to  obtain  a  decree  disre- 
garding it.  United  States  v.  Chieago^  M. 
&  St.  P.  R  Co.  (1910)  218  U.  8.  233, 
54  L.  ed.  1015,  13  Sup.  Ct.  Rep.  7,  af- 
firniing  (1908)  87  C.  C.  A.  592,  160  Fed. 
818. 

And  when  the  Land  Department  has 
to  determine  whether  or  not  land  is 
^'agricultural,''  sueh  determination  and 
conveyance  are  coneluaive.  Scott  v. 
Lockey  Invest.  Co.  (1893)  60  Fed.  34. 

And  in  the  absence  of  fraud,  or  some 
other  element  to  invoke  the  jurisdiction 
and  powers  of  a  court  of  equity,  the  de- 
termination of  the  Land  Department  as 
to  whether  the  given  tract  was  or  was 
not  fit  for  cultivation  was  held  conclu- 
sive. Johnson  v.  Bridal  Veil  Lumbering 
Co.  (1893)  24  Or.  182,  33  Pac.  528, 

But  where  adverse  parties  claimed 
title  in  ejectment,  one  under  patent  from 
the  state  for  swamp  and  overflowed 
lands,  under  the  grant  to  the  state,  and 
the  other  under  a  government  patent,  it 
was  held  that  parol  evidence  was  proper 
to  show  the  character  of  the  land. 
Keeran  v.  Griffith  (1867)  34  Cal.  580. 

The  grant  to  California  of  swamp  and 
overflowed  lands,  under  the  Act  of  Sep- 
tember 28,  1850,  gave  the  state  the  title. 
It  was  held  that  subsequent  survey  by 
the  government,  which  did  not  agree  with 
the  state  surveys,  would  not  determine 
the  character  of  the  land.  That  would 
have  to  be  determined  by  the  courts  in 
due  course  of  proceedings.  Kernan  v. 
Griffith  (1864)  27  Oal.  87. 

l».  Mineral  land, 

1.  Where  patent  i8mi€d» 

A  patent  is  generally  held  to  be  a  con- 
clusive decision  by  the  Land  Department 
that  the  land  is  mineral  or  nonmineral, 
and  is  not  subject  to  attack  in  an  action 
at  law.  But  where  the  mineral  character 
of  the  land  is  not  determined  officially  in 
cases  in  which  the  Department  had  full 
jurisdiction,  or  where  they  make  a  mis- 
take as  to  the  law,  the  courts  will  not  be 
concluded  by  the  action  of  the  Depart- 
ment. 

A  patent  was  held  to  be  a  conclusive 
determination  by  the  government  that 
the  land  in  question  was  nonmineral. 
Earl  V.  Morrison  (1915)  39  Nev.  120, 154 
Pac.  75.  This  patent  was  issued  after 
the  original  judgment  in  favor  of  the  ad- 
verse party  and  after  an  appeal. 

And  a  patent  for  a  town  site  was  held 
to  be  a  conclusive  decision  by  the  Land 
Department  of  the  nonmineral  character 
of  the  land,  and  could  be  attacked  only 

L.R.A.1918D. 


by  a  direct  proceeding  by  the  govern- 
ment. Board  of  Education  v.  Mansfield 
(1903)  17  8.  D.  72, 106  Am.  St  Rep.  771, 
95  N.  W.  286. 

And  under  the  Act  of  Congress  of 
February  26, 1895,  providing  that  no  pat- 
ent shall  be  issued  to  the  Northern  Pa- 
cific Railroad  Company  until  such  lands 
have  been  examined  and  classified  as 
nonmineral,  it  was  held  that  the  deter- 
mination of  the  Land  Department  as  to 
the  character  of  the  land  was  conclusive. 
The  patent  having  been  issued,  it  was 
conclusive  that  the  land  was  nonmineral. 
Traphagen  v.  Kirk  (1904)  30  Mont.  562, 
77  Pac.  58, 

And  where  the  Land  Department  in  a 
contest  decided  that  the  lands  were  not 
coal  in .  character,  and  could  not  be  en- 
tered as  such,  and  sent  a  special  agent 
to  examine  the  lands,  it  was  held  that 
the  questions  of  fact  were  concluded  by 
the  issuing  of  a  patent  for  timber  land. 
United  States  v.  Primrose  Coal  Co. 
(1914)  216  Fed.  553. 

The  granting  of  a  patent  was  held  to 
be  res  judicata  that  lands  were  mineral 
lands  at  the  time  of  location,  and  known 
to  be  such.  Reilly  v.  Berry  (1887)  2 
Aria.  272,  15  Pac.  26;  Blackmore  v. 
Reilly  (1888)  2  An*.  442,  17  Pac.  72. 

And  where  a  mineral  patent  was  is- 
sued, it  was  held  that  the  presumption 
was  that  all  the  requirements  prelim- 
inary to  its  issue  had  been  complied  with, 
and  that  this  presumption  would  not  be 
open  to  rebuttal  in  an  action  at  law. 
Poire  V.  Wells  (1882)  6  Colo.  406. 

And  where  mineral  lands  were  within 
odd  sections  of  a  railroad  grant,  it  was 
held  that  they  were  excluded  from  the 
grant,  and  that  the  land  office  had  au- 
thority to  issue  a  patent  for  such  land; 
that  the  patent  was  prima  facie  evidence 
that  a  discovery  of  mineral  was  made, 
and  that  the  land  was  properly  located 
as  mineral  land,  and  that  the  application 
and  notices  were  properly  made.  North- 
ern P.  R.  Co.  V.  Cannon  (1893)  4  C.  C.  A. 
303,  7  U.  S.  App.  507,  54  Fed.  252,  appeal 
dismissed  in  (1896)  41  L.  ed.  (U.  S.) 
1180,  17  Sup.  Ct.  Rep.  997. 

A  railroad  grant  excluded  mineral 
lands.  It  was  held  that  a  patent  "ex- 
cluding and  excepting  mineral  lands'' 
should  not  have  had  that  clause  inserted, 
as  it  was  the  duty  of  the  Land  Depart- 
ment to  determine  whether  land  was  min- 
eral or  nonmineral  before  issuing  the 
patent,  and  in  the  abs^ice  of  fraud  its 
determination  would  be  conclusive.  Rob- 
erts V.  Southern  P.  Co.  (1911)  186  Fed. 
934,  affirmed  in  (1914)  134  C.  C.  A  665, 
219  Fed.  1022. 
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The  decision  of  the  Land  Department 
in  granting  land  to  a  town  site,  that  the 
land  was  nonmineral,  was  held  to  be  con- 
clusive in  a  collateral  proceeding.  Car- 
ter V.  Thompson  (1894)  65  Fed.  329,  18 
Mor.  Min.  Rep.  134.  This  was  a  suit  by 
the  holder  of  a  placer  mining  right  to  set 
aside  a  patent. 

And  the  issue  of  a  patent  was  held  to 
be  a  conclusive  determiAation  that  the 
land  was  patentable,  and  was  not  min- 
eral, upon  a  collateral  attack.  Although 
the  patent  excluded  mineral  land,  the 
Land  Department  was  not  authorized  to 
insert  that  clause.  It  was  its  duty  to 
ascertain  that  fact  before  issuing  the 
patent.  Cowell  v.  Lammers  (1884)  21 
Fed.  200. 

A  patent  to  a  railroad  under  a  grant 
excluding  mineral  land  issued  without  a 
hearing  or  investigation  as  to  the  quality 
of  the  land.  It  was  held  that  the  patent 
was  not  void,  and  passed  the  title  sub- 
ject to  the  right  of  the  government  to 
attack  the  patent  by  suit  if  the  land  was 
known  to  be  mineral  where  the  patent 
was  issued.  The  reservation  contained  in 
the  grant  in  the  patent  was  void,  and 
the  patent  was  held  to  be  a  conclusive 
and  official  declaration  that  the  land  was 
agricultural,  and  was  conclusive  upon  a 
collateral  attack.  Burke  v.  Southern  P. 
R.  Co.  (1914)  234  U.  S.  669,  58  L.  ed. 
1527,  34  Sup.  Ct.  Rep.  907. 

In  Harden  v.  Northern  P.  R.  Co.  (1894) 
154  U.  S.  288,  38  L.  ed.  992,  14  Sup.  Ct. 
Rep.  1030,  it  was  said:  "The  grant,  even 
when  all  the  acts  required  of  the  grantees 
are  performed,  only  passes  title  to  non- 
mineral  lands;  but  a  patent  issued  in 
proper  form,  upon  a  judgment  rendered 
after  a  due  examination  of  the  subject 
by  officers  of  the  Land  Department 
charged  with  its  preparation  and  issue, 
that  the  lands  were  nonmineral,  would, 
unless  set  aside  and  annulled  by  direct 
proceedings,  estop  the  government  from 
contending  to  the  contrary,  and  as  we 
have  already  said,  in  the  absence  of 
fraud  in  the  officers  of  the  Department, 
would  be  conclusive  in  subsequent  pro- 
ceedings respecting  the  title." 

It  was  contended  that,  as  mineral  lands 
were  reserved  from  grant  to  the  state, 
either  as  primary  or  as  lieu  lands,  the 
listing  and  grant  to  the  state  of  lands 
known  to  be  mineral  at  the  time,  both  bv 
the  applicant  and  the  United  States  Sur- 
veyor General  for  the  state,  constituted 
a  fraud  which  authorized  a  cancelation. 
of  the  patent.  It  was  held  that  it  could 
not  be  attacked  by  one  who  had  no  con- 
nection with  the  land  when  it  was  listed. 
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Stutsman  v.  Olinda  Land  Co.  (1916)  231 
Fed.  525. 

The  adjudicaiion  of  the  Land  Depart- 
ment in  granting  a  patent  was  held  to  be 
conclusive  as  to  location  and  boundaries, 
and  as  to  the  posting  of  notice  and  affi- 
davit of  labor,  in  a  collateral  attacks 
Conkling  Min.  Co.  v.  Silver  King  Coali- 
tion Mines  Co.  (1914)  144  C.  C.  A.  607,. 
230  Fed.  553,  writ  of  certiorari  denied  in 
(1916)  242  U.  S.  629,  61  L.  ed.  536,  37 
Sup.  Ct.  Rep.  14.  The  question  in  this 
case  w^as  as  to  the  boundaries  of  a  claim 
affecting  mineral  land. 

And  a  patent  to  a  mining  claim  under 
the  Act  of  May  10, 1872,  located  prior  to 
that  act  under  the  Act  of  July  26,  1866, 
was  held  to  convey  the  legal  title  to 
every  vein  or  lode  whose  apex  was  within 
the  exterior  boundaries  extended  down* 
wards  vertically,  and  was  not  subject  to 
an  attack  in  an  action  of  law.  The  pat- 
ent, issued  in  1876,  was  a  judgment  of 
the  Department  that  no  adverse  claim  ex- 
isted, or  would  be  affected.  New  Dun- 
derberg  Min.  Co.  v.  Old  (1897)  25  C.  C. 
A.  116,  49  U.  S.  App.  201,  79  Eed.  698. 

But  in  an  action  to  quiet  title,  it  was 
held  that  a  patent  to  a  railroad  company 
"excluding  and  excepting  all  mineral 
lands,  should  any  be  found  in  the  tracts 
aforesaid,"  was  ineffectual  to  pass  title 
where  a  locator  had  located  and  initiated 
his  title  to  his  mining  claim  six  months 
before,  the  patent  issued,  and  the  miner 
was  entitled  to  have  his  title  quieted. 
Van  Ness  v.  Rooney  (1911)  160  OaL  131, 
116  Pac.  392.  The  court  said,  distin- 
guishing other  cases  cited,»that  in  these 
cases  the  attack  on  the  patent  was  by- 
junior  claimants. 

And  where  a  patent  had  issued  for  a 
lode  claim,  it  was  held  not  conclusive  of 
the  fact  that  the  lode  claim  had  been 
duly  discovered,  located,  and  recorded  be- 
fore the  time  of  the  application  for  a 
patent  of  a  placer  claim.  Where  su- 
periority of  title  depends  upon  extrinsic 
facts  not  shown  by  the  patent,  it  is  com- 
petent to  establish  it  by  proof  of  those 
facts.  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.  (1894)  9  C.  C.  A.  613,  15  U.  S. 
App.  456,  61  Fed.  557,  reversed  in  (1895) 
157  U.  S.  683,  39  L.  ed.  859,  15  Sup.  Ct. 
Rep.  733, 18  Mor.  Min.  Rep.  205. 

And  under  U.  S.  Rev.  Stat.  §  2320, 
Comp.  Stat.  1916,  §  4615,  providing  that 
a  mining  claim  shall  not  exceed  1,500 
feet  in  length,  and  no  claim  shall  extend 
more  than  300  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  it  was 
held  that  the  Land  Department  had  no 
jurisdiction,  power,  or  authority  to  issue 
a  patent  for  a  quartz  lode  to  any  surface 
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ground  exceeding  300  feet  in  width  on 
each  side  of  the  middle  of  the  vein  or 
lode,  tfnd  any  patent  which  was  issued 
for  more  than  that  amount  of  surface 
could  be  collaterally  attacked  in  a  court 
of  law.  Lakin  v.  Dolly  (1891)  53  Fed. 
333,  affirmed  in  (1892)  4  C.  C.  A.  438,  7 
U.  S.  App.  539,  54  Fed.  461. 

It  was  claimed  that,  when  the  Land 
Department  issued  a  lode  mining  patent 
on  land  on  which  a  previous  patent  had 
issued  for  a  placer  claim,  the  presump- 
tion was  that  inquiries  had  established 
that  the  grantee  in  the  prior  patent  had 
knowledge  of  the  lode,  and  that  its  de- 
cision in  issuing  a  patent  was  conclu- 
sive on  the  courts.  But  it  was  held  that 
the  court  was  not  concluded.  It  was 
from  this  held  that,  where  the  question 
was  as  to  superiority  of  title  under  two 
patents,  it  was  competent  in  any  judicial 
proceeding  to  establish  it  by  proof  of  the 
facts.  Whether  the  first  grantee  had 
knowledge  of  the  mineral  lode  was  a 
question  which  he  had  the  right  to  have 
tried  in  the  courts.  Ircm  Silver  Min.  Co. 
V.  Campbell  (1890)  135  U.  8.  286,  34  L. 
ed.  155,  10  Sup.  Ct.  Rep.  765,  16  Mor. 
Min.  Rep.  218. 

And  in  a  suit  to  have  a  patentee  de- 
clared a  trustee  for  plaintiff,  and  to  com- 
pel a  conveyance  of  a  mineral  lode,  it  was 
held  that  regulations  of  the  commissioner 
of  the  General  La<id  Office,  whereby  a 
party  may  be  held  to  prove  his  better 
claim  to  enter,  do  not  oust  the  jurisdic- 
tion of  courts  of  justice.  Turner  v.  Saw- 
yer (1893)  150  U.  S.  586,  37  L.  ed.  1191, 
14  Sup.  Ct.  Rep.  192,  17  Mor.  Min.  Rep. 
683.  In  this  case  a  cotenant  wrongfully 
acquired  title  under  an  execution  sale, 
and  then  obtained  a  patent. 

A  patent  to  a  railroad  under  a  grant 
provided,  '^Excluding  and  excepting  from 
the  transfer  by  these  presents  'aU  min- 
eral lands,' ''  and  a  subsequent  mining 
patent  was  issued  for  some  of  the  same 
land  to  another  party.  It  was  held  that 
the  first  patent  was  not  conclusive  deter- 
mination that  the  land  was  nonmineral, 
and  the  Department  could  not  affect  the 
grant  by  its  action.  Chicago  Quartz 
Min.  Co.  v.  Oliver  (1888)  75  CaL  194, 
7  Am.  St.  Rep.  143,  16  Pac.  780. 

And  the  finding  of  the  Land  Depart- 
ment in  an  ex  parte  proceeding,  that 
land  was  agricultural,  and  not  mineral, 
was  held  not  conclusive  in  an  action  sub- 
sequently brought  by  the  United  States 
to  set  aside  a  patent  obtained  by  means 
of  false  and  fraudulent  proofs.  Wash- 
ington Securities  Co.  y*  United  States 
(1914)  234  U.  8.  76,  58  L.  ed.  1220,  34 

LJC.A.1918D. 


Sup.  Ct.  Rep.  7*25,  affirming  (1912)  114 
C.  C.  A.  76, 194  Fed.  59. 

2,  In  other  cases, 

£xeept  for  errors  of  law,  and  for  mis- 
take and  fraud,  the  findings  of  the  Land 
Department  as  to  the  character  of  land 
relating  to  minerals  is  held  to  be  conclu- 
sive. 

The  Land  Department's  decision  relat- 
ing to  a  tract  covered  by  a  lode  mining 
claim  was  held  to  be  conclusive  where 
final  entry  had  been  made.  Brown  v* 
Gfurney  (1906)  201  U.  S.  184,  50  L.  ed. 
717,  26  Sup.  Ct.  Rep.  509,  affirming 
(1904)  32  Colo.  472,  77  Pac  357. 

And  the  decision  of  the  land  office  as 
to  a  question  of  fact  on  a  mining  claim 
was  held  conclusive  in  an  action  of  ejects 
ment.  Aurora  Hill  Con.  Min.  Co.  v. 
85  Min.  Co.  (1888)  34  Fed.  515,  15  Mor. 
Min.  Rep.  581.  It  was  said  that,  for 
error  of  law  or  fraud  or  mistake,  its 
decisions  could  be  reviewed  in  a  direct 
proceeding. 

And  the  decision  of  the  Land  Depart- 
ment that  land  was  nonmineral,  and 
whether  it  was  settled  upon  and  occupied 
as  a  town  site,  was  held  to  be  on  a  ques- 
tion of  fact,  and  was  conclusive  in  a  col- 
lateral proceeding.  Ferry  v.  Street 
(1886)  4  Utah,  521,  7  Pac.  712,  11  Pac. 
571. 

The  decision  of  the  Land  Department 
as  to  the  character  of  land,  whether  min- 
eral or  not,  was  held  to  be  conclusive  on 
the  court.  Le  Fevre  v.  Amonson  (1905) 
11  Idaho,  45,  81  Pac.  71.         ^ 

In  Potter  v.  Randolph  (1899)  126  Cal. 
458,  58  Pac.  905,  it  was  held  that,  the 
Land  Department  having  decided  that  the 
land  was  more  valuable  for  agricultural 
than  for  mining  purposes,  the  court  was 
bound  by  the  conclusion,  and  refused  evi- 
dence on  that  subject.  This  was  an  ac- 
tion to  quiet  title. 

And  the  decision  of  the  Land  Depart- 
ment after  a  contest  that  the  land  was 
not  mineral  was  held  to  conclude  the 
court  on  that  question.  Sheldon  v.  Scat- 
ter (1910)  4  Alaska,  95.  After  this  de- 
cision it  was  claimed  that  mineral  was 
discovered.  The  court  suggested  that  it 
would  be  better  to  petition  the  Land 
Department  for  a  rehearing.  A  patent 
had  not  issued. 

And  where  the  state  brought  a  suit  to 
enjoin  the  defendants  from  mining  coal 
on  lands  listed  to  the  state,  and  the  de- 
fendants had  a  final  receiver's  receipt 
which  had  been  previously  canceled  by 
the  Land  Department,  it  was  held  that 
the  conclusions  of  the  Land  Department 
were  prima  facie  correct^  and  the  burden 
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of  proof  was  on  the  party  who  assailed 
the  correctness.  Holmes  v.  State  (1893) 
100  Ala.  291,  14  So.  51. 

Irregularity  of  proceeding  was  held  to 
warrant  the  commissioner  of  the  General 
Land  Office  in  reviewing  the  decision  of 
his  predecessor.  Morse  v,  Odell  (1907) 
49  Or.  118,  89  Pac.  139.  Selection  of  in- 
demnity school  land  was  rejected  for 
failure  to  prove  the  premises  were  min- 
eral. 

The  decision  of  the  Land  Department 
in  a  contest,  that  land  was  mineral,  was 
held  conclusive.  The  good  faith  of  the 
purchaser,  and  the  hetief  that  the  land 
he  purchased  was  in  the  limits  of  a 
Mexican  grant,  were  facts  to  be  deter- 
mined by  the  Secretary  of  the  Interior. 
Cragie  v.  Roberts  (1907)  6  CaL  App. 
309,  92  Pac.  97.  This  was  a  suit  to  have 
a  trust  declared  against  plaintiff. 

But  in  a  suit  by  the  United  States  to 
quiet  title  to  land  where  certificates  had 
been  obtained  by  fraud  in  asserting  that 
no  mineral  or  coal  existed  on  the  land,  it 
was  held  that  the  certificate  by  the  Sec- 
retary of  the  Interior  was  not  conclusive 
that  the  lands,  which  had  been  included 
in  a  grant  to  the  state  of  Utah,  were  of 
such  a  character  as  would  pass  under  the 
grant.  Milner  v.  United  States  (1915) 
143  C.  C.  A.  13,  228  Fed.  431. 

c.  LocatioHf  descriptiofiy  survey. 

1.  Where  patent  issued. 

In  law  the  patent  will  be  held  conclu- 
sive as  to  the  location,  description,  and 
survey.  Relief  may  be  had  in  equity 
where  there  is  a  mistake  in  law,  or  mis- 
take in  boundary,  location,  or  survey. 

In  ejectment  it  was  held  that  the  de- 
fendant could  not  set  up  fraud  in  the 
survey  or  the  procurement  of  the  patent 
to  defeat  the  action.  Biddle  Boggs  v. 
Merced  Min.  Co.  (1869)  14  Oal.  279,  10 
Mor.  Min.  Rep,  334.  The  court  said: 
"The  patent,  which  is  the  final  document 
issued  by  the  government,  is  conclusive 
evidence  of  the  validity  of  the  original 
grant,  and  of  its  recognition  and  con- 
firmation, and  of  the  survey  and  its  con- 
formity with  the  confirmation,  and  of  the 
relinquishment  to  the  patentee  of  all 
the  interest  of  the  United  States  in  the 
land."  Moore  v.  Wilkinson  (1859)  13 
OaL  478. 

And  in  ejectment  a  patent  from  the 
state  was  held  conclusive  of  the  regular- 
ity and  validity  of  the  action  of  all  the 
officers  of  the  state  in  the  selection  of 
the  lands  donated  by  the  general  govern- 
ment, and  a  record  that  the  land  was 
subject  to  location,  and,  as  against  par- 
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ties  who  have  no  higher  right  than  mere 
occupation,  it  imported  absolute  verity. 
Doll  V.  Meador  (1860)  16  OaL  295; 

And  a  patent  to  land  included  in  the 
Treaty  of  Guadalupe  Hidalgo  was  held  to 
involve  not  only  an  inquiry  into  the  gen- 
uineness of  the  title  papers  of  the  pat- 
entee, but  also  an  ascertainment  of  the 
quantity,  location,  and  boundary  of  the 
property  claimed.  Leese  v.  Clark  (1861) 
18  Gal.  535. 

And  the  question  whether  a  survey 
line  was  a  meander  line,  or  was  so  run 
by  fraud  or  mistake  as  not  to  correspond 
to  any  body  of  water  proper  to  be  mean- 
dered, was  held  to  be  for  the  Land  De- 
partment, and  its  determination  to  be 
conclusive  on  the  courts  in  a  collateral 
proceeding,  if  the  grantee  was  not  there- 
by deprived  of  any  land  purported  to  be 
conveyed  by  the  patent.  Barringer  v* 
Davis  (1907)  —  Iawa>  — ,  112  N.  W.  208. 

And  a  patent  from  the  United  States 
for  land  was  held  to  be  conclusive  in  the 
absence  of  fraud  or  mistake.  The  officers 
who  were  alone  competent  to  decide  up- 
on pre-emption  of  claims  issued  the  pat^ 
ents  to  the  defendants.  Carter  v.  Manet ti 
(1843)  6  Rob.  (La.)  82.  The  plaintiff's 
duplicate  receipt  as  pre-emptioner  made 
a  mistake  as  to  the  range. 

In  Ely  V.  Frisbie  (1861)  17  Cal.  250, 
it  was  said :  '^The  patent,  until  set  aside, 
is  conclusive  evidence  not  merely  of  the 
validity  of  the  original  grant,  and  of  its 
recognition  and  confirmation,  but  of  the 
regularity  of  the  survey,  and  of  its  con- 
formity with  the  decree  of  confirmation.'^ 

An  instruction  in  a  writ  of  right,  that 
demandant's  patent  from  the  state  was 
void  because  the  court  was  of  the  opin- 
ion that  the  land  was  not  waste  and  un- 
appropriated land,  and  therefore  not 
liable  to  be  taken  up  by  a  treasury  war- 
rant, was  held  erroneous.  Norveli  v. 
Camm  (1818)  6  Munf.  (Va.)  233,  8  Am. 
Dec.  742.  The  court  said:  "The  patent 
must  still  prevail  in  a  trial  at  law,  unless 
it  is  in  fact  a  f elo  de  se ;  unless  it  carries 
on  its  own  face  the  evidence  of  its 
nullity." 

And  a  state  patent  for  lands  under 
water,  which  was  not  void  on  its  face,, 
was  held  unassailable  except  by  direct 
proceeding  to  review  the  action  of  the 
commissioners,  or  by  an  action  in  equity 
to  set  aside  the  patent.  New  York  C.  & 
H.  R.  R.  Co.  V.  Aldridge  (1892)  136  K.  Y. 
83,  17  L.R.A.  516,  32  N.  E,  50. 

The  plaintiff  in  ejectment  had  a  pat- 
ent for  eight  small  tracts  of  land,  and 
the  patent  of  the  defendant  excluded 
these  tracts.  It  was  held  that  the  de- 
fendant's patent  was  conclusive  evidence 


AXNOl'ATION— DECISIONS  OF  LAND  DEPARTMENT. 


631 


that  the  land  was  correctly  located.  If 
there  was  any  error  in  description  or 
location^  the  remedy,  if  any,  was  else- 
where. Mora  V.  Nunez  (18S2)  7  Sawy. 
455,  10  Fed.  634. 

In  Los  Angeles  Farming  &  Mill.  Co. 
V.  Hoflf  (1891)  48  Fed.  340,  where  an 
ejectment  was  removed  to  the  Federal 
court,  a  Federal  question  being  claimed, 
it  was  said:  "As  such  trespassers,  they 
cannot  be  heard  at  all  to  question  the 
validity  of  the  grant  upon  which  the  pat- 
ent was  based,  or  the  correctness  of  the 
location  of  the  granted  lands  by  the  offi- 
cers of  this  government  whose  duty  it 
was  to  locate  them." 

And  where  jurisdiction  over  the  sub- 
ject-matter was  committed  to  the  officers 
of  the  Land  Department,  and  they  were 
charged  with  the  duty  of  determining  the 
question  whether  the  particular  land  was 
or  was  not  covered  by  the  grant  to  the 
railroad  company,  such  a  decision  cul- 
minating in  the  issuance  of  a  patent 
passed  title,  and  was  subject  only  to  an- 
nulment on  a  direct  attack.  A  bona  fide 
purchaser  prior  to  any  attempt  to  annul 
would  be  protected.  United  States  v. 
Southern  P.  R.  Co.  (1896)  76  Fed.  134. 

And  in  ejectment  it  was  held  that  the 
action  of  the  officers  of  the  government 
in  the  location  of  lands  claimed  under 
confirmation  of  Mexican  grants  could  not 
be  inquired  into.  The  patent  was  con- 
clusive, and  its  existence  implied  a  com- 
pliance with  every  prerequisite  of  law 
to  its  issuance.  Yount  v.  Howell  (1859) 
14  OaL  466.  The  court  said :  "For  errors, 
irregularities,  or  fraud  committed  in  any 
of  the  steps  preliminary  to  its  issuance, 
inquisition  can  only  be  had  in  a  proceed- 
ing taken  directly  for  that  purpose." 

And  in  ejectment  it  was  held  that  evi- 
dence of  the  certificate  of  a  register  of 
the  land  office  should  have  been  received, 
where  it  showed  the  location  of  land 
taken  by  an  Indian  under  a  treaty,  as 
against  a  patent  subsequently  obtained 
by  another.  Best  v.  Polk  (Best  v.  Doe) 
(1873)  18  Wall.  (XT.  S.)  112,  21  L.  ed. 
805. 

In  ejectment  it  was  held  that  the  hold- 
er of  an  elder  certificate  was  entitled  to 
recover  against  a  patentee  who  held  a 
younger  certificate.  Morton  v.  Blanken- 
ship  (1838)  5  Mo.  346.  The  Act  of  Con- 
gress of  May  25,  1824,  authorized  the 
commissioner  of  the  Land  Office  to  cor- 
rect mistakes  in  entries  as  to  numbers, 
when  six  months  had  not  elapsed.  It 
was  held  that  failure  to  include  a  mill 
was  not  such  a  mistake  as  the  commis- 
sioner could  change,  especially  after  six 
months. 
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But  the  court  was  held  entitled  to  de- 
cree that  a  patentee  should  be  held  to  be 
a  trustee  for  complainant,  where  a  mis- 
take had  been  made  by  the  Land  Depart- 
ment in  giving  parties  patents  to  lands 
with  erroneous  description.  Snider  v. 
Ostrander  (1914)  26  Colo.  App.  468,  145 
Pac.  283. 

In  Miller  v.  Grunsky  (1903)  141  Cal. 
441,  66  Pac.  858,  75  Pac.  48,  it  was  said : 
^'A  patent  is  no  doubt  conclusive  between 
the  parties  and  their  privies  against  any 
collateral  attack,  but  before  it  concludes 
anything  it  must  be  construed  and  it» 
meaning  determined,  and  when  it  con- 
tains conflicting  calls,  they  are  to  be  rec- 
onciled upon  the  same  principles  and  by 
the  same  rules  that  govern  the  construc- 
tion of  other  deeds  of  conveyance." 

And  where  the  United  States  had  is- 
sued patents  for  lots  bordering  on  water,, 
it  was  held  that  the  title  of  a  riparian 
owner  extended  to  the  middle  line  of  the 
lake,  and  subsequent  patents  to  another 
for  the  land  under  the  water  were  held 
to  have  no  effect,  as  the  Department  had 
no  jurisdiction  to  dispose  of  this  land. 
Webber  v.  Pere  Marquette  Boom  Co. 
(1886)  62  Mich.  626,  30  N.  W.  469. 

And  evidence  showing  that  the  Land 
Department,  in  1891,  selected  lands  for  a 
reservoir  site  on  the  lake,  and  that  all  the 
land  bordering  on  the  lake  was  with- 
drawn from  settlement,  was  held  incom- 
petent, where  the  government  had  pre- 
viously patented  land  to  a  riparian  own- 
er on  the  lake,  as  the  Land  Department^ 
having  conveyed  the  land,  was  without 
jurisdiction.  Knudsen  v.  Omanson 
(1894)  10  Utah,  124,  37  Pac.  250. 

In  Southern  P.  R.  Co.  v.  Dull  (1884) 
10  Sawy.  506,  22  Fed.  489,  a  trust  was 
declared  in  favor  of  the  complainant 
where  the  Secretary  of  the  Interior,  up- 
on the  assumption  that  land  within  the 
limits  of  the  grant  to  the  Southern  Pa- 
cific under  the  Act  of  Congress  of  July 
27, 1866,  was  sub  judice  untu  the  Hansen 
survey  in  1872,  whereas  under  the  law  it 
ceased  to  be  so  upon  the  completion  of 
publication  of  notice  of  the  Hancock  sur- 
vey in  1860,  refused  a  patent  to  the  com- 
plainant and  granted  one  to  the  defend- 
ant. 

9*  In  other  cases. 

Where  a  patent  has  not  issued,  the  ac- 
tion of  the  Land  Department  in  matters 
of  survey,  location,  and  boundary  is  held 
to  be  conclusive,  as  they  are  regarded  a& 
questions  of  fact. 

So,  where  the  line  of  a  proposed  rail- 
way was  located  under  the  Act  of  Con- 
'  gress  of  1864,  aiding  a  line  from  Sioux 
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City  to  the  Minnesota  state  line,  and 
the  map  was  furnished  to  the  Land  De- 1 
partment^  it  was  held  that  it  was  the 
duty  of  the  Department  to  define  the 
limits  of  the  grant,  and  that  its  decision 
would  not  be  investigated  by  the  court. 
The  decision  of  the  ^nd  Department  in 
a  contest,  that  a  claimant  was  an  inno- 
cent purchaser  from  the  railroad,  was 
binding  on  the  court,  and  was  not  a  ques- 
tion of  law.  Brett  v.  Meisterling  (1902) 
117  Fed.  768. 

And  in  a  contest  between  a  homestead 
entryman  and  a  railroad,  the  Land  De- 
partment decided  that  the  company  had 
no  right  to  the  tract  of  land  under  its 
grant.  It  was  held  that  the  decisions 
made  by  the  proper  officers  of  the  Land 
Department  in  these  contest  cases  were 
final  and  conclusive  in  a  collateral  at- 
tack. Missouri,  K.  &  T.  R.  Co.  v.  Pratt 
(1902)  64  Kan.  118,  67  Pac.  464. 

And  the  findings  of  the  land  office  in 
regard  to  the  selection  by  a  railroad  of 
indemnity  lands,  and  the  question  of 
abandonment  of  the  selection,  and  of  the 
situation  of  the  land  within  the  indem- 
nity limits,  were  held  to  be  questions  of 
fact  and  conclusive  on  the  courts.  Gray's 
Harbor  Co.  v.  Drumm  (1900)  23  Wash. 
706,  63  Pac.  530. 

And  the  decision  of  the  Secretary  of 
the  Interior,  that  certain  land  was  not 
granted  to  the  Northern  Pacific  Railroad 
Company,  was  held  conclusive,  and  could 
not  be  collaterally  attacked  where  that 
question  had  been  decided  on  a  contest  of 
title.  Col  burn  v.  Northern  P.  R.  Co. 
(1893)  13  Mont.  476,  34  Pac.  1017,  re- 
versed on  other  grounds  in  (1896)  164  U. 
S.  383,  41  L.  ed.  479, 17  Sup.  Ct.  Rep.  98. 
Courts  were  held  to  have  no  jurisdic- 
tion to  interfere  with  the  survey  of  pub- 
lic land  where  no  patent  was  issued.  It 
was  held  that  the  Land  Department  only 
could  act  in  the  premises,  where  it  was 
claimed  that  in  the  survey  land  was  des- 
ignated as  a  lake,  and  a  homesteader 
wanted  this  land.  It  was  not  subject  to 
entrv.  Gauthier  v.  Morrison  (1911)  62 
Waak  572, 114  Pac.  501. 

The  construction  of  an  act  of  Congress 
by  the  commissioner  was  approved  where 
the  commissioner  in  his  instructions, 
found  in  the  Land  Laws  (Instructions, 
etc.,  vol.  2,530,  No.  479)  said  that,  when 
the  whole  improvement  is  in  the  limits 
of  a  quarter  section,  the  occupant  must 
be  confined  to  the  entry  of  that  particu- 
lar quarter  section.  It  was  held  that, 
admitting  the  settler  to  have  been  en- 
titled by  the  act  of  Congress  to  a  right 
of  pre-emption  to  the  full  extent  of  his 
claim,  it  was  not  within  the  province  of 
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a  state  court  of  equity  to  correet  the  er* 
rors  of  the  land  officers  who  were  clothed 
with  exclusive  jurisdiction.  Lytle  v. 
State  (1851)  12  Ark.  15. 

And  a  survey  of  public  lands  was  held 
to  belong  exclusively  to  the  Land  De- 
partment, and  the  action  of  that  Depart- 
ment within  the  scope  of  its  authority 
was  held  to  be  unassailable  except  by 
a  direct  proceeding.  The  setting  aside 
of  a  survey,  and  the  ordering  of  a  new 
survey  by  the  Secretary  of  the  Interior, 
were  held  to  be  unassailable  in  a  collat- 
eral proceeding.  Elnight  v.  United  Land 
Asso.  (1891)  142  U.  S.  161,  35  L.  ed.  974, 
12  Sup.  Ct.  Rep.  258. 

And  a  grant  by  metes  and  bounds  and 
the  final  survey  approved  by  the  Land 
Department  were  held  to  determine  con- 
clusively the  exterior  boundaries  of  the 
grant.  Gardner  v.  Bonestell  (1901)  180 
U.  S.  362,  45  L.  ed.  574,  21  Sup.  Ct.  Rep. 
399,  affirming  (1899)  125  GaL  316,  58 
Pac.  20.  The  court  said :  "The  determina- 
tion of  the  Land  Department  in  a  ease 
within  its  jurisdiction,  of  questions  of 
fact  depending  upon  conflicting  testi- 
mony, is  conclusive,  and  cannot  be  chal- 
lenged by  subsequent  proceedings  in  the 
courts.''  The  Land  Department  found 
that  the  land  was  outside  the  boundaries 
of  the  grant,  and  that  the  grantor  was 
not  a  purchaser  in  good  faith.  These 
were  questions  of  fact. 

Under  the  Act  of  Congress  of  July  23, 
1866,  it  was  a  question  for  the  Land 
Department  (1)  whether  the  state  had 
selected  the  land  in  satisfaction  La  part 
of  a  grant;  (2)  whether  the  state  had 
disposed  of  the  laud  to  a  bona  fide  pur- 
chaser; (3)  whether  the  land  was  within 
any  exception  reserved  from  the  grant; 
(4)  whether  the  defendant  had  proved 
up  his  claim  before  the  register  and  re- 
ceiver in  the  manner  and  time  required. 
The  decision  of  the  commissioner  approv- 
ing the  selection  by  the  state  for  the 
use  of  the  defendant  was  held  to  be  con- 
clusive against  the  plaintiff.  Wilkinson 
v.  Merrill  (1877)  52  Cal.  424. 

The  decision  of  the  Secretary  of  the 
Interior  as  to  the  question  of  fact  as  to 
whether  there  was  a  missionary  station 
at  Vancouver,  and  how  much  land  it 
occupied,  was  held  conclufiive  under  the 
Act  of  Congress  of  August  14,  1848,  con- 
firming title  to  lands  not  exceeding  G40 
acres  ''now  occupied  as  missionary  sta- 
tions." The  extent  of  the  oeciq>aney  was 
held  to  be  the  limit  of  the  grant.  Catholic 
Bishop  V.  Gibbon  (1895)  158  U.  S.  155, 
39  L.  ed.  931,  15  Sup.  Ct.  R^.  779. 

In  the  contest  before  the  Land  Depart- 
ment, it  was  found  that  the  land  was 
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never  in  the  Mexican  grant,  that  it  never 
was  regarded  as  in  that  grant,  and  that 
a  purchaser  knew  this  and  was  not  a 
bona  fiie  purchaser.  It  was  held  that 
these  were  questions  of  fact,  and  the  de- 
termination was  conclusive.  Wormouth 
V.  Gardner  (1899)  125  Oal  316,  58  Pac. 
20,  affirmed  in  (1901)  180  U.  S.  302,  45 
L  ed.  574,  21  Sup.  Ct.  Rep.  399. 

But  the  action  of  Land  Office  in  set> 
ting  aside  a  receiver's  certificate  calling 
for  a  patent,  on  the  ground  that  a  new 
survey  showed  that  the  claimant  was  not 
on  the  land  certified,  was  held  not  con- 
clusive or  binding  on  the  courts,  where 
no  notice  was  given  to  the  parties  in- 
terested. Lindsey  v.  Hawes  (1862)  2 
Black  (U.  S.)  654,  17  L.  ed.  265.  It  was 
also  held  that  the  goTernment  was  es- 
topped by  the  first  survey  and  sale. 

VII,  Evidence, 

The  rulings  on  sufficiency  of  evidence, 
its  competency,  admissibility,  and  weight, 
in  matters  arising  before  the  Land  De- 
partment, are  held  to  be  conclusive.  The 
fact  that  false  evidence  was  used  before 
the  Department  will  not  affect  its  deci- 
sions. 

That  false  evidence  was  used  in  a  con- 
test before  the  Land  Department  was 
held  insufficient  to  authorijse  courts  to  re- 
view the  determination  of  that  Depart- 
ment, and  the  same  was  held  in  regard  to 
the  sufficiency  or  competency  of  evi- 
dence. Wiseman  v.  Eastman  (1899)  21 
Wash.  163,  67  Pac.  398. 

After  a  contest  before  the  Land  De- 
partment, it  was  held  that  the  decision 
would  not  be  avoided  in  a  suit  to  declare 
the  patentee  to  be  a  trustee  for  plaintiff, 
on  the  ground  of  perjury  before  the  Land 
Department.  Cagle  v.  Dunham  (1904) 
14  Okla.  610,  78  Pac.  561. 

And  after  a  contest  before  the  Land 
Department,  a  decision  there  made  would 
not  be  set  aside  on  the  ground  that  plain- 
tiff obtained  his  certificate  of  entry  by 
perjury.  Elliott  v.  Bobbins  (1917)  33 
OaL  App.  577,  165  Pac.  1042.  This  was 
an  action  of  ejectment. 

And  in  ejectment  it  was  held  that  the 
fact  that  ^Ise  evidence  was  given  on  a 
land  contest  would  not  authorize  reject- 
ing the  decision  of  the  Land  Department. 
Kennedy  v.  Dickie  (1906)  84  Mmit.  205, 
85  Pac.  982. 

In  an  action  to  quiet  title,  it  was  held 
that  the  action  of  the  Land  Department 
in  awarding  a  patent  on  false  evidence 
of  settlement  and  pre-emption  would  be 
conclusive,  as  that  tribunal  could  give  re- 
lief.   State  V.  Bachelder  (1861)  5  Minn. 


223,  Oil.  178,  80  Am.  Dec.  410;  State  v. 
Stevens  (1861)  5  Ifiiim.  621,  Gil.  416. 

And  in  ejectment  it  was  held  that  the 
defendant  could  not  assail  the  plaintiff's 
patent  by  claiming  that  it  was  obtained 
by  a  false  oath  in  the  application  to  pre- 
empt. Turner  v.  Donnelly  (1886)  70  Oal. 
597,  12  Pac.  469.  The  court  said :  "The 
patent  once  issued  to  the  plaintiff  re- 
mained good  as  to  all  the  world  until 
canceled  for  fraud  in  an  action  brought 
by  the  United  States  government. 

Where  the  Land  Department  decided 
a  contest  made  because  it  was  claimed 
one  of  the  parties  had  entered  on  the 
land  prior  to  the  time  it  was  opened  to 
the  public,  who  were  prohibited  from  en-- 
tering  prior  thereto,  it  was  held  in  a 
suit  to  enforce  a  trust  that  the  decision 
of  the  Department  on  conflicting  evi- 
dence was  conclusive,  although  perjured 
testimony  might  have  been  used  in  the 
contest.  Estes  v.  Timmons  (1903)  12 
Okla.  537,  73  Pac.  303,  affirmed  in  (1905) 
199  U.  8.  391,  50  L.  ed.  241,  26  Sup.  Ct. 
Rep.  85. 

In  Jordan  v.  Smith  (1903)  12  Okla. 
703,  73  Pac.  308,  it  was  said :  "So  far  as 
the  courts  are  concerned,  the  findings  of 
fact  by  the  Land  Department  in  a  con- 
test proceeding  are  as  conclusive  and 
binding  upon  the  courts  as  the  verdict  of 
a  jury  in  their  own  tribunal,  and  the  only 
inquiry  the  court  can  make  is.  Was  there 
any  evidence  on  which  to  base  the  find- 
ing f 

And  where  the  receiver  and  register 
were  required  by  the  commissioner  of  the 
Land  Office  to  receive  a  claim  to  pre-emp- 
tion to  enable  the  claimants  to  maintain 
a  contest,  it  was  held  that  the  certificates 
were  not  void.  Gaines  v.  Hale  (1855) 
16  Ark.  9.  The  court  said:  <*Whether 
granted  upon  sufficient  evidence,  or  what 
the  effect  of  the  Act  of  April  20th  is  up- 
on the  merits  of  the  claim,  we  are  not 
now  to  determine.  Under  our  statute  the 
certificates  of  entry  were  legal,  compe- 
tent evidence  of  title  in  the  plaintiffs, 
for  the  purpose  of  maintaining  the  action 
of  ejectment.'' 

And  where  all  the  evidence  before  the 
Land  Department  was  not  before  the 
court,  it  was  held  that  the  court  could 
not  determine  whether  or  not  there  was 
an  error  by  the  Department  in  arriving 
at  its  conclusion.  O'Reilly  v.  Noxon 
(1911)  49  Cdo.  362, 113  Pac.  486. 

And  in  a  suit  to  have  the  patentee  de- 
clared to  be  a  trustee  for  plaintiff,  it  was 
held  that  it  could  not  be  determined 
whether  or  not  the  Land  Department 
erred  in  law,  where  it  was  not  shown 
what  the  evidence  was  on  which  it  acted 
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in  reversing  plaintiff's  claim.  The  deei- 
SLon  of  the  commissioner  as  to  facts 
would  be  conclusive  on  the  courts.  Hos- 
mer  v.  Wallace  (1874)  47  OaL  461. 

The  defendant  held  a  patent  for  land. 
The  plaintiff  was  a  pre-emptor  whose 
certificate  of  purchase  was  canceled  by 
the  commissioner  before  the  defendant 
made  his  entry.  The  local  officers,  on 
publication  service,  required  evidence 
from  plaintiff  to  sustain  his  entry,  and 
their  decision  was  sustained  by  the  com- 
missioner, who  canceled  the  entry.  It 
was  held  that  the  decision  of  the  Land 
Department  on  questions  of  fact  prop- 
erly before  it  was  conclusive  on  the 
courts,  and  that  that  Department  could 
settle  for  itself  what  rules  of  evidence  it 
would  follow.  The  pre-eniptor  appeared 
on  appeal.  Parsons  v.  Venzke  (1894)  4 
N.  D.  452,  50  Am.  St.  Rep.  669,  61  N.  W. 
1036,  affirmed  (1896)  164  U.  S.  89,  41 
L.  ed.  360,  17  Sup.  Ct.  Rep.  27. 

But  the  United  States  was  held  en- 
titled to  maintain  a  suit  in  equity  to 
annul  a  patent  for  fraud,  where  there 
had  been  no  settlement  or  residence  on 
the  land,  and  false  evidence  was  used  to 
secure  the  patent.  United  States  v. 
Minor  (1885)  114  U.  S.  233,  29  L.  ed. 
no,  5  Sup.  Ct.  Rep.  836. 

In  order  that  the  decisions  of  the  Land 
Department  should  have  any  force,  it  was 
held  that  the  same  should  be  made  in 
the  performance  of  official  duties  under 
rules,  and  based  on  legal  evidence,  or  up- 
on some  formal  inquiry  giving  the  par- 
ties affected  an  opportunity  to  present 
evidence.  Puget  Mill  Co.  v.  Brown 
(1893)  54  Fed.  987,  affirmed  in  (1893)  7 
C.  C.  A.  643,  15  U.  S.  App.  274,  59  Fed. 
36.  This  was  a  suit  in  equity  to  have  a 
trust  declared. 

See  Steel  v.  St.  Louis  Smelting  &  Ref. 
Co.  (1882)  106  U.  S.  447,  27  L.  ed.  226, 1 
Sup.  Ct.  Rep.  389,  V.  a;  Vance  v.  Bur- 
bank  (1880)  101  U.  S.  514,  25  L.  ed.  929, 
V.  a;  Garland  v.  Wvnn  (1859)  20  How. 
(U.  S.)  6, 15  L.  ed.  801,  IV;  Rogers  v.  De 
Cambra  (1901)  132  OaL  502,  V.  b; 
Thornton  v.  Peery  (1898)  7  Okla.  441,  54 
Pac.  649,  V.  b,  2;  Greenameyer  v.  Coate 
(1907)  18  Okla.  160,  88  Pac.  1054,  V.  b,  2. 

VIII.  Cancelation, 

a.  Patents. 

When  officers  of  the  Land  Department 
have  undertaken  to  cancel  a  patent  for 
which  a  purchaser  has  paid  his  money, 
either  at  their  discretion  or  under  some 
pretended  regulation  of  the  Department 
which  the  law  did  not  authorize,  or  un- 
der some  clearly  erroneous  construction 
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of  the  laws  of  Congress,  the  courts  have 
held  themselves  not  bound  by  such  aets 
of  the  officers  of  the  Land  D^Murtment, 
because  they  were  not  ezercisij^  a  ju- 
dicial function  within  the  limits  pre- 
scribed by  law. 

A  patent  from  the  government  was 
held  conclusive  when  attacked  at  law  col- 
laterally. And  after  it  passed  the  g^reat 
seal,  the  Land  Department  had  no  rig^ht 
to  cancel  or  rescind  or  withhold  it.  Liott 
V.  Prudhomme  (1842)  3  Rob.  (La.)  293. 

And  the  act  of  the  Land  Department 
in  canceling  a  patent,  and  in  setting  aside 
the  entry  after  it  had  been  carried  into 
and  merged  in  the  patent  itself,  was  held 
to  be  a  nullity.  Miller  v.  Donahue 
(1897)  96  Wis.  504,  71  N.  W.  900. 

The  Secretary  of  the  Interior  was  held 
not  authorized  to  revoke  a  patent  allowed 
by  his  predecessor,  granting  a  right  of 
way  to  a  railroad  company  under  an  act 
of  Congress  granting  land  in  prsBsenti  to 
be  afterwards  identified.  Noble  v.  Union 
River  Logging  R.  Co.  (1893)  147  U.  S. 
165,  37  L.  ed.  123,  13  Sup.  Ct.  Rep.  271. 
The  court  said  there  were  two  classes  of 
cases,  one  where  the  Land  Department 
had  no  jurisdiction,  and  in  such  a  case 
the  patent  would  be  void  and  this  could 
be  shown  in  a  collateral  proceeding;  and 
the  other  where,  if  the  Interior  Depart- 
ment was  imposed  upon  throogh  fraud, 
it  could  not  be  impeached  collaterally, 
but  proceedings  must  be  taken  for  that 
purpose.  This  was  an  action  for  injunc- 
tion to  prevent  revocation  of  approval  of 
plaintiff's  maps  for  right  of  way. 

In  a  contest  between  a  purchaser  and 
a  pre-emptor,  on  appeal  it  was  decided 
by  the  Secretary  of  the  Interior  that  the 
pre-emption  claim  was  valid,  and  he  or- 
dered that  the  patent  which  had  issued 
to  the  purchaser  be  canceled.  It  was 
held  that  the  decision  of  the  Department 
was  final,  a^  the  right  of  pre-emption  de- 
pended on  the  fact  of  settlement  Rob- 
bins  V.  Bunn  (1870)  54  HI.  48,  5  Am. 
Rep.  75.  This  was  an  action  to  foreclose 
a  mortgage. 

b.  Certificate  of  entry. 

A  cancelation  of  an  entry  will  not  be 
conclusive  where  rules  of  the  Department 
were  violated.  Where  the  decision  of 
the  Department  was  an  error  of  law,  and 
where  there  was  a  vested  right  to  a  pat- 
ent, where  an  entry  was  canceled  with- 
out proper  notice,  and  where  rights  have 
become  vested,  the  Land  Department  has 
no  power  to  avoid  them.  But  where  the 
cancelation  of  the  entry  was  within  the 
jurisdiction  of  the  Department,  the  de- 
cision will  be  conclusive,  as  where  it  was 
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vanoeled  for  fraud,  or  for  disq\uiliftcar 
tion,  or  settlement  of  the  pre^mptioaer. 

A  decision  of  the  Land  Department 
made  in  violation  of  its  rules,  prohibit- 
ing a  new  entry  after  a  caneelation  until 
the  cancelation  had  been  put  on  record  in 
the  local  land  office,  was  held  not  bind- 
ing on  the  courts.  The  Department  could 
not  make  a  retroactive  rule.  Germania 
Iron  Co.  V.  James  (1898)  32  C.  C.  A.  348, 
61  U.  S.  App.  1,  89  Fed.  811,  reversing 
(1897)  82  Fed.  807. 

And  where  there  was  a  rule  of  the 
Land  Department  that  local  officers  will 
take  no  further  action  affecting  the  dis- 
posal of  land  in  contest  until  instructed 
by  the  commissioner,  and  he  ignored  and 
violated  the  rule  by  allowing  a  filing  be- 
fore a  notice  had  reached  the  local  office 
that  a  prior  entry  had  been  canceled,  it 
was  held  that  his  decision  should  be  dis- 
regarded. James  v.  Germania  Iron  Co. 
(1901)  46  C.  C.  A.  476, 107  P«d.  597,  ap- 
peal  dismissed  in  (1904)  195  U.  S.  638, 
49  L,  ed-  356,  26  Sup.  Ct.  Rep.  786. 

And  after  land  was  listed  to  the  state 
in  lieu  of  sixteenth  section,  on  July  1, 
1870,  and  confirmed  by  the  Act  of  Con- 
gress of  March  1,  1887,  it  was  held  that 
the  listment  could  not  be  canceled  by  the 
Secretar>'  of  the  Interior,  and  a  subse- 
quent patent'  could  be  collaterally  at- 
tacked by  a  defendant  in  ejectment  hold- 
ing possession.  Cucamonga  Fruit-Land 
€o.  V.  Moir  (1890)  83  Oal.  101,  23  Pac. 
359,  22  Pac.  55. 

And  the  cancelation  by  the  Land  De- 
partment of  an  entry  after  the  land  was 
paid  for  was  held  not  binding  on  the 
courts  in  a  suit  to  determine  adverse 
claims.  The  vested  right  to  a  patent  was 
held  equivalent  to  a  patent.  The  power 
of  the  land  office  eeases  when  the  last 
official  act  to  transfer  title  has  been  per- 
formed. Stimson  Land  Co.  v.  Rawson 
(1894)  62  Fed.  426. 

In  Allison  v.  Hunter  (1846)  9  Mo.  749, 
it  was  said:  '^If  a  eertifioate  is  canceled 
foy  the  commissioner  of  the  General  Land 
Office,  his  judgment  is  not  conclusive  on 
this  court  in  a  contest  between  titles  like 
those  now  before  us;  but  when  we  find 
his  act  warranted  by  law,  why  endeavor 
to  thwart  itT 

And  after  a  mortgage  was  made  by  a 
pre-emptor  who  had  a  final  receipt,  it 
was  held  that  the  land  office  could  not 
set  aside  the  proceedings  where  the  pur- 
chaser was  an  alien  who  had  declared  his 
intention  to  become  a  citizen  before  he 
had  proved  up  his  claim.  Bogan  v.  Ed- 
inburgh American  Land  Mortg.  Co. 
(1894)  11  C.  C.  A.  128,  27  U.  S.  App. 
346,  63  Fed.  192. 
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I  And  after  completion  of  an  entry  and 
payment  for  public  land,  the  Land  De- 
partment was  held  to  have  no  power  to 
cancel  the  entry  without  giving  a  sub- 
purchaser notice  and  an  opportunity  to 
be  heard.  And  such  proceedings  at  the 
Land  Office  without  notice  would  be  void. 
Lewis  V.  Shaw  (1893)  57  Fed.  516. 

The  cancelation  by  the  D^)artment  of 
an  entry  because  not  made  in  good  faith, 
and  because  of  lack  of  necessary  resi- 
dence, cultivation,  and  improvement, 
after  a  certificate  for  a  patent  had  is- 
sued, wh^:«  no  fraud  or  false  testimony 
was  shown,  was  held  to  be  illegal.  Stim- 
son V.  Clarke  (1891)  45  Fed.  760. 

Stimson  v.  Clarke  (Fed.)  supra,  was 
not  followed  in  Parsons  v.  Venj&ke  (1894) 
4  N.  J>.  462,  50  Am.  St.  Rep.  669,  61  N. 
W.  1036.  And  the  same  was  held  in  re- 
gard to  Smith  V.  Ewing  (1885)  23  Fed. 
741;  Wilson  v.  Fine  (1889)  5  L.R.A.  141, 
14  Sawy.  40,  40  Fed.  52. 

And  where  the  commissioner  of  the 
Land  Office  canceled  a  final  receipt  and 
refused  to  issue  a  patent  on  the  ground 
of  fraud,  it  was  held,  in  an  action  of 
replevin  by  the  government  for  timber, 
that  the  action  of  the  commissioner, 
being  ex  parte,  was  not  conclusive, 
and  the  entryman  could  show  right 
to  a  patent.  United  States  v.  Steener- 
son  (1892)  1  C.  C.  A.  562,  4  U.  S.  App. 
332,  60  Fed.  504. 

The  order  of  the  commissioner  can- 
celing a  pre-emptor's  entry  without  giv- 
ing him  notice  was  held  not  conclusive 
on  the  courts.  In  this  case  the  facts 
were  undisputed  and  only  a  question  of 
law  was  to  be  decided.  Payments  for 
this  land  could  be  made  with  a  land 
warrant.  Glidden  v.  Union  P.  R.  Co. 
(1887)  30  Fed.  660. 

The  cancelation  of  a  land  entry  by 
the  Land  Department,  for  fraud,  was 
held  to  be  a  nullity,  and  could  be  col- 
laterally attacked  where  no  notice  was 
given  to  the  interested  party.  Delles  v. 
Second  Nat.  Bank  (1897)  7  Wyo..66,  75 
Am.  St.  Rep.  875,  50  Pac.  190. 

Aiter  a  certificate  of  purchase  was 
issued  to  a  pre-emptor  for  land  subject 
to  pre-emption,  it  was  held  that  the 
Land  Department  could  not  cancel  the 
same.  Smith  v.  Ewing  (1885)  23  Fed. 
741. 

And  the  cancelation  of  an  entry  by 
the  commissioner  was  held  to  be  erro- 
neous where  the  claimant  was  an  actual 
settler  and  housekeeper.  O'Brien  v. 
Perry  (1862)  1  Black  (U.  S.)  132,  17  L. 
ed.  114. 

And  where  the  register  on  the  hear- 
ing, and  the  commissioner  on  appeal,  de- 
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cided  that  the  complainant  had  not  aban- 
doned the  land,  but  canceled  the  entry 
on  another  ground,  Tivhere  the  question 
for  decision  was  solely  abandonment,  it 
was  held  that  the  decision  was  not  con- 
clusive on  the  courts.  Johnson  v.  Lee 
(1881)  47  Mich.  54,  10  N.  W.  76.  This 
was  a  bill  against  the  patentee  to  compel 
a  conveyance. 

In  Gibson  v.  Chouteau  (1866)  39  Mo. 
594,  it  was  said:  ''When  entries  have 
been  made,  or  rights  or  titles  have 
emanated  from  the  government  in  pur- 
suance of  law,  the  public  officers  have  no 
power  to  annul  them." 

And  a  cancelation  of  an  entry  by  the 
land  officers  was  held  illegal,  and  a  sub- 
sequent patent  to  another  was  held  void 
in  an  action  of  ejectment.  Perry  v. 
O'Hanlon  (1848)  11  Mo.  585,  49  Am. 
Dec.  100. 

An  entry  on  public  land  was  erro- 
neously canceled  by  the  land  commission- 
er, and  patent  issued  to  another  for 
homestead  entry  thereon.  It  was  held 
that  the  power  of  cancelation  could  not 
be  exercised  so  as  to  deprive  any  person 
of  land  lawfully  entered  and  paid  for. 
Cornelius  v.  Kessel  (1888)  128  U.  S.  456, 
32  L.  ed.  482,  9  Sup.  Ct.  Rep.  122. 

A  letter  from  the  assistant  commis- 
sioner of  the  Land  Office  directed  to  the 
register  and  receiver,  advising  them  that 
a  pre-emption  cash  entry  had  been  can- 
celed, was  held  properly  rejected  as  evi- 
dence where  a  patent  had  previously 
issued.  Oregon  R.  &  Nav.  Co.  v.  Hertz- 
bei^  (1894)  26  Or.  216,  37  Pac.  1019. 

And  where  land  was  entered  under  a 
military  land  warrant,  subject  to  be  de- 
feated by  a  pre-emption  proved  at  any 
time  within  thirty  days  after  the  sale, 
and  no  pre-emption  was  proved  within 
that  time,  it  was  held  that  the  commis- 
sioner of  the  Land  Office  had  no  power 
to  set  aside  this  entry  without  any  rea- 
son shown,  and  issue  a  patent  to  another. 
Brill  V.  Stiles  (1864)  35  HL  305,  85  Am. 
Dec.  364.  The  court  said:  '^The  mere 
fact  that  it  was  so  declared  by  the  com- 
missioner of  the  General  Land  Office  did 
not  have  the  effect  of  vacating  the  entry. 
He  is  not  a  judicial  officer,  and  has  no 
power  to  decree  the  rescission  of  con- 
tracts. His  determination  in  reference  to 
the  validity  of  that  sale  concluded  no  one 
in  his  rights.  Rogers  v.  Brent  (1849)  10 
DL  573,  50  Am.  Dec.  422." 

Where  the  Land  Department  canceled 
the  entries  in  timber  claims  on  evidence 
obtained  by  threats  of  prosecution,  it 
was  held  that,  as  the  decision  against  the 
validity  of  the  entry  had  not  been  ap- 
proved by  the  Secretary  of  the  Interior 
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and  the  Attorney  Greneral  acting  as  a 
board,  it  was  ineffective.  Stimson  Land 
Co.  V.  Hollister  (1896)  75  Fed.  941.  U.  S. 
Rev.  Stat.  §  2461,  Comp.  Stat,  1916^ 
§  5107,  provides  that  every  such  adjudi- 
cation  shall  be  approved  by  the  Secre- 
tary of  the  Interior  and  the  Attorney 
General  acting  as  a  board. 
In    Stimson    Land    Co.    v.    Hollister 

(1896)  75  Fed.  941,  it  was  said:  "The 
case  of  Pierce  v.  Frace  (1895)  157  U.  S, 
372-386,  39  L.  ed.  737-742,  15  Sup,  Ct, 
Rep.  635,  cited  and  relied  upon  by  coun- 
sel for  the  defendant,  appears  from  the 
statement  of  facts  in  the  report  to  have 
been  contested  between  rival  claimants 
in  the  land  office,  and  in  that  respect  dif- 
fers from  the  case  at  bar,  which  dif- 
ference, perhaps,  accounts  for  the  fail- 
ure of  the  Supreme  Court  to  notice  §§ 
2450,  2451,  in  its  decision." 

In   California  Redwood   Co.   v.   Litle 

(1897)  79  Fed.  854,  the  cases  of  Stimson 
Land  Co.  v.  Hollister  (1896)  75  Fed.  941, 
and  Hawley  v.  Diller  (1896)  75  Fed.  946,, 
were  distinguished,  the  court  saying 
*Hhat  the  facts  of  the  two  cases  cited 
and  those  of  the  case  at  bar,  as  well  as 
the  conclusion  at  which  the  court  ar- 
rived upon  the  facts,  are  different.  The 
court  did  not  find,  as  here,  that  the  entry 
through  which  the  complainant  claims 
was  fraudulent." 

The  commissioner  of  the  Land  Office 
was  held  to  have  the  power  to  supervise 
the  action  of  the  register  and  receiver  of 
the  local  land  office,  and  to  annul  the 
entry,  if  such  entry  was  fraudulently 
made  and  was  sustained  by  false  testi- 
mony. But  such  action  of  the  commis- 
sioner was  held  not  conclusive  in  an 
action  to  recover  the  land.  American 
Mortg.  Co.  V.  Hopper  (1894)  12  C.  C.  A. 
293,  29  U.  S.  App.  12,  64  Fed.  553,  af- 
firming (1893)  56  Fed.  67. 

But  in  a  suit  of  ejectment,  where  plain- 
tiff claimed  under  a  patent,  and  the  de- 
fendants under  a  receiver's  receipt  that 
had  been  canceled  by  the  Land  Depart- 
ment after  a  contest,  because  issued  to  a 
minor,  it  was  held  that  it  was  not  shown 
that  the  commissioner  acted  without  au- 
thority of  law  or  exceeded  his  powers.. 
Garton  v.  Cannada  (1867)  39  Mo.  357. 

And  in  an  action  to  recover  title  and 
hold  the  patentee  to  be  a  trustee  for 
plaintiff,  it  was  held  that  the  grounds  of 
the  cancelation  of  plaintiff's  entry  by  the 
Land  Department  that  it  was  fraudulent 
and  speculative  and  that  the  final  proof 
was  false  were  all  matters  of  fact,  and 
the  ruling  of  the  commissioner  w*as  con- 
clusive in  the  absence  of  any  exceptional 
features.     Parsons  v.  Yenzke   (1894)  4 
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K.  D.  462,  50  Am.  St.  Rep.  669,  61  N.  W. 
1036,  affirmed  in  (1896)  164  U.  S.  89,  41 
K  ed.  360,  17  Sup.  Ct.  Rep.  27. 

And  where  a  receiver's  final  receipt 
was  canceled  by  the  Land  Department, 
and  a  patent  issued  to  another  after  a 
contest,  it  was  held  that  its  findings  as 
to  questions  of  fact  were  conclusive,  in- 
cluding all  matters  pertaining  to  appli- 
cations, entries,  proof,  and  fraud  of  the 
entryman.  McGoIdrick  Lumber .  Co.  v^ 
Kinsolving  (1915)  137  C.  C.  A.  377,  221 
Fed.  819,  affirmed  in  (1917)  243  U.  S. 
632,  61  L.  ed.  939,  37  Sup.  Ct.  Rep.  479. 

And  where  the  commissioner  of  the 
Land  Office  canceled  an  entry  before  the 
patent  issued,  upon  evidence  adduced  at 
the  hearing  ordered  by  him,  it  was  held 
that  his  action  could  not  be  assailed  by 
the  courts  without  positive  averment  and 
proof  that  he  acted  without  notice  to  the 
entryman,  or  that  his  action  or  the  action 
of  the  local  land  officials  was  tainted 
with  fraud  or  procured  bv  fraud.  Cald- 
well v.  Bush  (1896)  6  Wyo.  342,  46  Pae. 
488,  46  Pae.  1092. 

And  where  parties  had  an  opportunity 
to  be  heard,  it  was  held  that  the  decision 
of  the  Land  Department  canceling  an 
entry  was  final  and  conclusive  on  the 
courts  as  to  questions  of  fact.  Forman 
V.  Healey  (1909)  19  N.  D.  116,  121  N.  W. 
1122. 

And  where  the  government  officers  set 
aside  their  decision  canceling  an  entry 
and  reinstated  it,  it  was  held  that  a 
stranger  to  that  decision  could  not  be 
heard  to  question  it.  Martinson  v.  Mar- 
zolf  (1906)  15  N.  D.  471, 108  N.  W.  801. 

And  the  findings  of  fact  by  the  com- 
missioner of  the  Land  Office,  in  cancela- 
tion of  a  homestead  entry,  were  held 
binding  on  courts  where  they  were  not 
made  ex  parte.  Pfund  v.  Valley  Loan  & 
T.  Co.  (1897)  52  IC^b.  473,  72  N.  W.  480. 

And  where  error  of  law  was  not  shown, 
it  was  held  that  a  deoision  of  the  Secre- 
tary of  the  Interior  canceling  a  home- 
stead entry  was  final  in  absence  of  fraud. 
Carr  v.  Fife  (1891)  44  Fed.  713. 

The  action  of  the  commissioner  of  the 
Land  Office  in  canceling  an  entry  for 
fraud  without  giving  a  holder  notice  was 
held  not  void,  even  though  it  was  not 
approved  by  the  Secretary  of  the  In- 
terior and  the  Attorney  General  under 
U.  S.  Rev.  Stat.  §  2451,  Comp.  Stat. 
1916,  §  5107.  California  Redwood  Co.  v. 
Litle  (1897)  79  Fed.  854. 

And  where  a  contest  was  tried  and 
determined  by  the  Land  Department,  it 
was  held  that  its  judgment  could  be  over- 
turned only  for  errors  of  law,  and  the 
bill  would  have  to  set  out  the  evidence. 


The  findings  upon  questions  of  fact 
should  be  disclosed  in  order  to  ascertain 
whether  an  error  of  law  was  committed, 
and  the  cancelation  of  an  entry  would 
be  biasing  on  complainant  unless  suc- 
cessfully assailed  for  fraud  or  mistake  in 
law,  notwithstanding  the  fact  that  its 
predecessors  in  interest,  who  had  parted 
.  with  the  title,  had  no  notice  of  the  pend- 
ing controversy.  Durango  Land  &  Coal 
Co.  v.  Evaas  (1897)  25  C.  C.  A.  523, 
49  U.  S.  App.  305,  80  Fed.  425,  appeal 
dismissed  in  (1898)  43  L.  ed.  (U.  S.) 
1178,  19  Sup.  Ct.  Rep.  875. 

In  aa  action  to  recover  money  ad- 
vanced to  pay  for  the  purchase  of  a 
timber  claim  which  the  Land  Department 
had  canceled,  it  was  held  that  the  Land 
Department,  in  pc^sing  upoa  matters  of 
fact  within  the  scope  of  its  jurisdiction 
relating  to  the  sale  and  disposal  of  the 
public  lands,  acts  judicially,  and  its  find- 
ings are  conclusive  and  final.  Emmons 
v.  United  States  (1909)  175  Fed.  514. 
This  cancelation  was  on  the  ground  that 
the  entries  had  been  obtained  by  fraud. 

The  decision  of  the  General  Land  Office 
canceling  an  entry  of  public  lands  was 
held  binding  on  the  courts,  when  such  de- 
cision was  final.  The  cancelation  of  the 
entry  was  held  to  adjudicate  the  fact 
that  the  entryman  obtained  no  title,  and 
he  could  not  claim  any  right  under  his 
receipt.  Murray  v.  Polglase  (1899)  23 
Mont  401,  59  Pae.  439,  20  Mor.  Min. 
Rep.  296;  Shank  v.  Holmes  (1913)  15 
Ariz.  229,  137  Pae.  871. 

And  the  vacating  of  a  pre-emption 
entry  by  the  Land  Department,  in  a 
contest  had  before  the  receiver  and  reg- 
ister, was  held  to  be  conclusive  on  the 
courts.  Gray  v.  McCanoe  (1852)  14  SL 
343. 

And  the  cancelation  by  the  Land  De- 
partment of  an  entry  before  a  patent  is- 
sued, and  after  a  contest,  was  held  con- 
clusive on  the  question  of  qualification 
and  settlement  of  the  pre-emptor. 
Freese  v.  Rusk  (1894)  54  Kan.  274^  38 
Pae.  255.  The  court  said:  "There  was 
testimony  tending  to  show  that  the  entry 
was  unlawful,  and,  there  being  no  appeal 
from  the  decision  of  the  commissioner 
thereon,  it  must  be  treated  as  final  and 
conclusive.  Freese  v.  Scouten  (1894)  53 
Kan.  347,  36  Pae.  741;  Kohn  v.  Barr 
(1893)  52  Kan.  269,  34  Pae.  880." 

In  Dickinson  v.  Doe  (1847)  9  Smedes 
&  M.  (Miss.)  130,  it  was  said:  "It  was 
in  proof  that  the  certificate  of  entry  had 
been  canceled,  and  we  cannot  say  that 
the  register  and  receiver,  with  the  ap- 
probation  of   the   commissioner   of   the 
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General  Land  Office,  had  no  power  to 
cancel  it;  on  the  contrary,  it  is  believed 
that  such  power  is  uniformly  exercised." 
And  where  an  entry  was  canceled  by 
the  Land  Department,  and  subsequently 
an  entry  was  made  by  another  and  a 
patent  obtained,  it  was  held,  in  a  suit 


by  the  prior  settler  to  recover  the  land 
and  to  compel  a  conveyance,  that  the- 
plaintiff  would  have  to  prove  fraud.  The 
decision  of  the  Land  Department  would 
be  presumed  to  be  correct.  Hill  v.  Mil-^ 
ler  (1865)  36  Mo.  182;  S  tucker  v.  Dun- 
can (1866)  37  Mo.  160.  I.  T. 


KANSAS  SUPREME  COXTRT. 

JOSEPH  A.  M.  BAIRD  et  al. 

V. 

JOHN  S.  SHAFFER  et  al.,  Appts. 

(101  Kan.  585,  168  Pac.  836.) 

Will  —  siibscriMns    witnesses  —  over* 
coming. 

1.  The  testimony  of  subscribing  witnesses 
to  a  will,  may  be  overcome  by  any  probative 
facts  and  circumstances  admissible  under 
the  ordinary  rules  of  evidence. 

For  other  cases,  see  Wills,  L  e,  t,  in  Dig, 
1-52  y.  8. 

Evidence  —  sufficiency. 

2.  The  facts  and  circumstances  relied 
upon  to  prove  that  the  signature  of  the  tes- 
tatrix to  a  contested  will  was  a  forgery  ex- 
amined, and  held  sufficient  to  sustain  a  find- 
ing that  the  signature  to  the  will  was  not 
genuine,  and  held  sufficient  to  impeach  and 
discredit  the  evidence  of  the  attesting  wit- 
nesses. 

For  other  cases,  see  Evidence,  XII.  j.  in 
Dig.  1-52  N.  8. 

Appeal  —  form  of  testimony. 

3.  Where  the  associated  language  used 
by  a  witness  clearly  indicated  that  he  only 
intended  to  give  his  opinion  as  to  the  gen- 
uineness of  a  signature  to  a  will,  his  in- 
advertent and  improper  statement  of  the 
ultimate  fact  to  be  determined  by  the  court 
or  jury,  **It  is  not  her  signature;  no,  sir," 
is  not  prejudicial  error. 

For  other  cases,  see  Appeal  and  Error,  VIL 
m,  3,  a,  in  Dig.  1-52  N.  8. 

Evidence  —  opinion  as  to  handwriting. 

4.  Expert  and  opinion  testimony  as  to  the 
genuineness  of  handwriting  is  competent, 
and  the  credence  and  weight  to  be  given  to 
such  evidence  is  for  the  determination  of 
the  jury. 

For  other  cases,  see  Evidence,  VII,  m,  in 
Dig.  1-52  y.  8, 

Headnotes  by  Dawson,  J. 


Note.  —  For  value  and  Aveight  of  expert 
testimony  as  to  handwriting  and  typewrit- 
ing, see  annotation  following  this  case,  post, 
642,  and  references  therein  to  notes  on  re- 
lated quoBtions. 

As  to  admissibility,  upon  issue  of  forgery, 
of  declarations  out  of  court,  by  person 
whose  name  is  charged  to  have  been  forged, 
see  note  to  State  v.  Ready,  28  L.R.A.(N.S.) 
240, 
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Same  —  declarations  by  testator. 

5.  Where  a  will  is  contested  as  a  forgery^ 
it  is  competent  and  admissible  (if  not  re- 
mote in  point  of  time)  to  prove  that  the 
testatrix  had  repeatedly  said  that  she  had 
made  no  will,  that  she  said  she  intended  to- 
bequeath  her  property  to  her  son  and  grand- 
children, and  to  prove  that  she  called  a 
scrivener  and  witnesses  sliortly  before  her 
death  for  the  purpose  of  making  a  will,  and 
that  she  then  deferred  making  it,  saying, 
"I  do  not  want  to  do  it  now;  I  will  wait, 
until  I  feel  better.*' 

For  other  cases,  see  Evidence,  X.  d,  in  Dio^ 
1-52  N.  8. 

Trial  —  instructions  —  propriety. 

6.  Instructions  requested  by  defendants- 
covering  the  credence  and  consideration  to 
be  attached  to  the  evidence  of  expert  wit- 
nesses examined,  and  held  to  be  an  inac- 
curate statement  of  law  and  properly 
refused,  and  held  that  the  law  on  this  sub- 
ject was  properly  stated  in  an  instruction 
given  by  the  court. 

For  other  cases,  see  Trial,  III.  e,  3,  in  Dig. 
1-52  N,  8.  '    '  y 

(November  10,  1917.) 

APPEAL  by  defendants  from  a  judgment, 
of  the  District  Court  for  Smith  County 
in  favor  of  plaintiffs  in  an  action  brought  to- 
contest  the  purported  last  will  and  testa- 
ment  of  Mary  A.   B&ird,  deceased.        Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mahin  A  Mahin,  Rice  &  Rice» 
and  Relihan  A  Relitian  for  appellants. 

Messrs.  ti.  C.  Uhl,  Sr.,  and  L.  C.  Uhl, 
Jr.,  for  appellees: 

In  civil  as  well  as  criminal  cases  a  fact 
may  be  established  by  circumstantial  evi- 
dence, and  the  jury  may  accept  such  evi- 
dence and  base  a  finding  of  verdict  thereon, 
although  opposed  by  direct  and  positive- 
testimony  of  witnesses. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  CoUiati, 
76  Kan.  68,  88  Pac.  634;  Broseghini  v. 
Sheridan  Coal  Co.  92  Kan.  116,  139  Pac, 
1025. 

The  jury  had  a  right  to  weigh  the  testi- 
mony of  the  three  witnesses  the  same  as 
any  other  witness  and  the  jury  or  the  court 
was  not  bound  to  accept  as  true  their  testi- 
mony, if  the  facts  and  circumstances  war- 
ranted   in    finding    against    them,    merely 


ANNOTATION— DECISIONS  OF  LAND  DEPARTMENT. 


63$> 


because  tliere  was  do  direct  evidenoe  coiitra> 
dieting  their  statements. 

Cobe  V.  CoughUn  H&rdwaje  Co.  83  Kan. 
522,  31  URA.(N.S.)    1126,  112  Pao.   115. 

A  preponderanos  of  all  the  evidence,  facts, 
and  circumstances  tends  to  show  and  corrob- 
orate the  finding  of  the  district  court  and 
to  sustain  the  decision  in  favor  of  the  plain- 
tiffs. 

Buchanan  v.  Gibbs,  26  Kan.  277;  State 
T.  Ryno,  68  Kan.  348,  64  L.R.A.  303,  74 
Pac.  1114. 

The  court  will  not  set  aside  a  verdict 
merely  because  it  is  in  conflict  with  oral 
testimony   which   no  witness   contradicted. 

Sundgren  v.  Stevens,  86  Kan.  154,  39 
L.R.A.(N.8.)  487,  119  Pac.  322;  Buchanan 
V.  Gibbs,  26  Kan.  277;  Cobe  v.  Coughlin 
Hardware  Co.  83  Kan.  522,  31  IaR.A.(N.S.) 
1126,  112  Pac.  116;  Wyrick  v.  Parsons  R. 
&  Light  Co.  100  Kan.  122,  163  Pac.  1059; 
Wideman  v.  Faivre,  100  Kan.  102,  163  Pac. 
619;  Underwood  v.  Foaha,  96  Kan.  240, 
150  Pac.  571;  Pittman  &  H.  Co:  v.  Hayes, 
08  Kan.  273,  157  Pac.  1193;  Hladky  v. 
Hladky^  99  Kan.  128,  160  Pac.  992. 

The  expert  witness  and  lay  witnesses  may 
testify  to  the  comparison  of  the  admitted 
or  proven  signature  to  the  will  in  question. 

10  R.  C.  L.  994,  997;  11  R.  C.  L.  620; 
^Uite  V.  Ryno,  68  Kan.  348,  64  L.R.A.  303, 

74  Pac.  1114;  Macomber  v.  Scott,  10  Kan. 
335;  Abbott  v.  Coleman,  22  Kan.  253,  31 
Am.  Rep.  186;  Ort  v.  Fowler.  31  Kan.  485, 
47  Am.  Rep.  501,  2  Pac.  580;  Joneph  v. 
First  Nat.  Bank,  17  Kan.  260;  Holmberg 
ir.  Johnson,  45  Kan.  197,  25  Pac.  675; 
Price  V.  First  Nat.  Bank,  62  Kan.  746,  64 
Pac.  639;  Electric  Plaster  Co.  v.  Blue  Rapids 
City  Twp.  77  Kan.  581,  96  Pac.  68;  Parsons 
V.  Liiid.sey,  26  Kan.  426;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Thul,  32  Kan.  265,  49  Am. 
Rep.  484,  4  Pac.  362. 

In  equitable  and  statutory  proceedings  a 
jury  is  only  called  at  the  discretion  of  the 
court,  and  its  findings  are  advisory,  and 
not  conclusive. 

.Swart  V.  Ramala,  63  Kan.  633,  66  Pac. 
649;    Wheeler   v.    Caldwell,    68    Kan.    776, 

75  Pac.  1031;  Mathls  v.  Strunk,  78  Kan. 
5«5.  85  Pac.  590;  Re  Holloway,  100  Kan. 
368,  164  Pac.  298. 

Dawdon,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  ooatest  the  pur- 
ported last  will  and  testament  of  the 
late  Mary  A.  Baird  of  Smith  county.  The 
plaintiffs  were  some  of  her  heirs  at  law. 
Some  of  the  defttidants  were  beneficiaries 
under  her  alleged  will;  other  def<»ndants 
were  brought  in  that  their  rights  might  be 
adjudicated. 

The  will  was  attacked  on  the  ground  that 
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the  signature  to  it  was  not  the  genuine- 
signature  of  Mary  A.  Baird,  but  a  mere 
forgery.  A  special  question  of  fact  wa? 
propounded  to  and  answered  by  the  jury 
which  had  been  called  to  assist  the  court: 

"Questions:  Did  Mary  A.  Baird,  now  de- 
ceased, sign  the  instrument  .  .  .  pur- 
porting to  be  her  last  will  and  testament  r 

"Answer:  No." 

The  judgment  in  part  reads:  "The  court 
thereupon  adopted  the  finding  of  the  jury 
as  its  own,  and  finds  that  the  instrument 
purporting  to  be  the  last  will  and  testa- 
ment of  Mary  A.  Baird  is  not  in  fact  such 
last  will  and  teeUment,  and  that  it  should 
be  and  is  hereby  so  decreed." 

There  were  three  witnesses  to  the  will, 
and  they  all  testified  positively  that  Mary 
A.  Baird  had  signed  the  will  in  their  pres- 
ence, and  that  they  signed  it  as  witnesses 
at  her  request,  in  her  presence,  and  in  the 
presence  of  each  other.  The  plaintiffs*^ 
evidence  discrediting  the  will  was  partly 
that  of  expert  testimony  and  opinion  evi- 
dence which  tended  to  prove  that  the  signa- 
ture to  the  will  was  not  genuine,  that  it 
diirered  materially  from  other  signatures  of 
Mrs.  Baird,  the  authenticity  of  which  wa* 
admittedly  genuine  or  sufficiently  proved. 

Defendants*  first  contention  is  thus  stat- 
ed :  "It  is  our  contention  that  the  testimony 
of  the  subscribing  witnesses  to  a  will  can- 
not be  disregarded  by  the  jury  where  they 
swear  positively,  as  all  of  the  witnesses  did 
in  this  case,  that  they  saw  the  testator 
sign  the  will,  unless  such  witnesses  be  im- 
peached. It  is  also  our  contention  that  the 
positive  testimony  of  the  three  subscribing 
witnesses  cannot  be  overthrown  by  mere 
opinion  evidence  in  the  absence  of  evidence 
tending  to  show  corruption  or  dishonesty 
on  the  part  of  such  attesting  witnesses." 

The  testimony  of  attesting  •  witnesses  to 
a  will  may  be  overcome  by  any  competent 
evidence.  Ginter  v.  Ginter,  79  Kan.  721, 
738,  22  L.R.A.(N.S.)  1024  (syl.  f  5),  101 
Pac.  634;  2  Wigmore,  Ev.  §§  886,  1514. 
Such  evidence  may  be  direct,  or  it  may  be 
circumstantial;  and  expert  and  opinion  evi- 
dence is  just  as  competent  as  any  other  evi- 
dence. Indeed,  where  the  signature  to  a 
will  is  a  forgery,  and  where  the  attesting 
witnesses  have  the  hardihood  to  commit 
perjury,  it  is  difficult  to  see  how  the  bogus 
will  can  be  overthrown  except  by  expert 
and  competent  opinion  evidence  tending  to 
show  that  the  pretended  signature  is  not 
that  of  the  testator,  but  spurious.  The  rule 
contended  for  by  appellants  would  frequent- 
ly baffle  justice  and  give  judicial  counte- 
nance to  many  a  high-handed  fraud.  Appel- 
lants invoke  the  rule  announced  in  Healer 
V.  Inkman,  89  Kan.  399,  131  Pac.  611: 
"While  a  jury   is   at   liberty  to  disbelieve 
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the  uncontradicted  testimony  of  a  witness 
which  is  deemed  to  be  unreasonable  and 
untrue,  it  is  never  justified  in  arbitrarily 
and  capriciously  disregarding  unimpeached 
evidence."    Syl.  K  1. 

The  rule  is  sound,  but  inapplicable. 
Here  many  circumstances  were  shown  which 
would  justify  a  court  or  jury  in  deciding 
that  this  will  was  spurious,  and  consequent- 
ly that  the  attesting  witnesses  were  un- 
truthful. There  was  the  curious  incident 
that,  notwithstanding  there  had  been  no 
suggestion  of  a  will  by  Mrs.  Baird  until 
her  husband  died,  after  his  death  John  S. 
Shaffer,  one  of  the  principal  beneficiaries, 
promptly  appeared  liefore  the  probate  judge 
with  a  pretended  will  of  Mrs.  Baird  in  his 
custody.  His  interview  with  the  probate 
judge  was  significant.  Upon  the  declara- 
tion of  the  latter  that  the  will  ^'wasn^t 
worth  a  damn,"  Shaffer  said,  * 'Maybe  I 
have  the  wrong  will."  The  probate  judge 
said,  "For  God's  sake,  you  haven't  got  an- 
other one,  have  you?"  Shaffer  replied, 
"Yes;  I  got  one  up  home,  and  I  will  go  and 
get  it."  That  pretended  will  never  after- 
wards appeared,  and  the  one  whose  genuine- 
ness is  in  question  here  is  another  document. 
Moreover,  Shaffer  denied  this  incident,  and 
swore  that  the  first  instrument  he  presented 
to  the  probate  judge  was  the  same  one 
which  is  the  subject  of  this  lawsuit.  Some 
time  after  the  date  of  the  will  in  question, 
which  was  October  7,  1913,  Mrs.  Baird  was 
repeatedly  heard  to  declare  that  she  had 
made  no  will,  and  that  she  desired  to  make 
one.  She  had  gone  so  far  as  to  advise  her 
banker  of  her  proposed  disposition  of  her 
property,  and  planned  to  make  her  will  on 
February  16,  1914,  two  weeks  before  her 
death.  She  invited  this  banker  and  others 
to  her  abode.  This  banker  testified;  "It 
was  some  time  in  February,  possibly  about 
February  10,  1914,  that  we  were  down  to 
see  Mrs.  Mary  A.  Baird.  When  we  were 
there  she  stated — ^Mrs.  l^Iary  A.  Baird  said 
she  did  not  have  a  will,  and  had  called  us 
down  to  make  her  will  that  day.  .  .  . 
I  had  a  conversation  with  Mary  A.  Baird 
more  than  once,  in  the  presence  of  other 
parties,  with  reference  to  the  disposition  of 
her  property.  ...  In  that  conversation 
she  said  that  she  wanted  all  of  her  property 
to  go  to  her  two  grandchildren  and  her 
feeble-minded  son.  I  do  not  know  whether 
she  named  him  at  that  time  or  not,  but 
we  all  knew  who  she  meant.  She  also  said 
at  that  time  that  she  wanted — using  her 
words — she  said,  *I  want  you  men  to  see 
that  it  is  divided  up  that  way.*  I  asked 
her  particularly  if  she  wanted  the  property 
divided  equally  amongst  the  three  children, 
and  she  said,  'Yes,  that  is  the  way  I  want 
it.*     I  told  her  if  she  wanted  her  property 
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divided  that  way  that  she  should  make 
some  disposition  the  way  she  wanted  it  to 
go,  and  unless  she  did  dispose  of  her  proper- 
ty as  she  wanted  it,  that  it  would  not  be 
disposed  of  as  she  wanted  it  to  be,  or  in 
substance  those  words;  and  her  reply  was: 
She  said  she  wanted  Mr.  W.  F.  Hicks  to  be 
present,  and  that  she  had  sent  for  him  to 
come,  and  waited  for  a  while  longer  for 
Mr.  Hicks.  He  had  to  come  in  from  the  coun- 
try. He  did  not  come,  and  I  spoke  to  her 
about  writing  up  a  will  for  a  disposition 
of  her  property.  That  was  what  we  men 
were  there  for  that  day,  and  she  said  that 
she  was  so  tired;  she  said,  'I  am  so  tired 
now,  I  do  not  want  to  do  it  juat  now;  I 
will  wait  until  I  feel  better.'  When  f 
asked  her  about  wanting  me  to  write  up 
her  will,  she  told  us  she  would  wait  until 
she  got  better.  That  she  wanted  Mr.  Hicks 
present.  That  she  wanted  it  written  up 
by  disinterested  persons.'* 

Mrs.  Baird  was  shown  to  be  a  woman  of 
intelligence' and  business  sagacity,  and  con- 
ducted her  affairs  methodically,  and  kept  a 
bank  account.  She  had  accumulated  con- 
siderable property.  The  estate  disposed  of 
by  the  contested  will  approximated  $30,000 
in  value.  Yet  the  will  upon  which  appellants 
rely  was  drawn  by  a  common  laborer,  who 
had  never  had  experience  in  writing  wills, 
and  who  had  never  seen  a  will.  One  of  the 
principal  beneficiaries  under  the  pretended 
will  was  a  woman  whom  the  testatrix  dis- 
liked so  much  that  she  did  not  want  to  die 
in  her  house.  Her  dislike  and  distrust  of 
Shaffer,  the  other  principal  beneficiary,  were 
also  proved.  In  addition  to  much  expert 
and  opinion  evidence  that  the  signature  to 
the  will  was  not  that  of  Mrs.  Baird,  there 
were  submitted  to  the  jury  photographical- 
ly enlarged  copies  of  genuine  signatures  of 
Mrs.  Baird  and  of  the  signature  to  her  pur- 
ported will.  The  difference  between  the  ad- 
mittedly genuine  signatures  and  the  signa- 
ture to  the  will  was  so  obvious  that  any 
juryman — any  layman  of  common  intelli- 
gence and  ordinary  capacity  for  observation 
— could  readily  discover  it.  Joseph  v. 
First  Nat.  Bank,  17  Kan.  256.  One  wit- 
ness for  plaintiffs  testified  that  one  of  the 
attesting  witnesses  told  him  privately  that 
the  will  was  a  "frame-up."  These  and  othev 
circumstances  which  the  trial  court  and 
jury  had  a  right  to  consider  tended  as  ef- 
fectually to  impeach  and  discredit  the  evi- 
dence of  the  attesting  witnesses  as  would 
the  formal  presentation  of  witnesses  who 
would  avow  that  the  attesting  witnesses  had 
bad  reputations  for  truth  and  veracity.  Im- 
peaching witnesses  may  themselves  be  im- 
worthy  of  belief,  but  the  array  of  circum- 
stances marshaled  in  this  case  to  prove  that 
the  will  was  a  forgery  served  quite  as  well 
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for  BVrppaee  9/  impoactaMit.    AH  the  pro 

bative  Tacts  and  circuniBtances  arrayed  by 
plaintiffs  could  not  readily  have  been  for- 
mulated with  sufl^cieat  xdeTemess  to  cause 
justice  to  miscarry.  Th«  fiOlirt  holds  that 
th^  flfun^ilKs  ^wHoiently  maintain  thoif 
cause  by  competent  avldence  to  warrant  the 
trial  court  in  giving  judgment  in  their  be- 
half; and  this,  of  course,  had  the  effect  of 
impeaching  the  attesting  witnesses,  which 
fully  answers  appellants'  contention  that 
the  evidence  of  attesting  witnesses  cannot 
be  disregarded  unless  they  are  impeached. 
The  contention  itself  is  not  altogether  cor- 
rect. Cobe  V.  Conghlin  Hardware  Co.  83 
Kan.  522,  31  L.R.A.(N.S.)  1126  (syl.  ^  2), 
112  Pac.  115. 

One  error  urged  is  based  upon  the  evi- 
dence of  the  probate  judge,  who,  it  is  said, 
was  permitted  to  testify  to  the  ultimata 
fact.  The  abstract  contains  part  of  this 
evidence ;  the  counterabstract  contains  some 
more  of  it: 

"It  ia  not  her  signature;  no,  sir.  I  have 
examined  the  signature  to  the  purported 
will  several  times  and  compared  it  with 
the  signatures  that  I  saw  Mary  A.  Baird 
write,  and  in  ay  opinion  the  signature  to 
the  will  was  not  made  by  the  same  person.*' 
"I  saw  her  sign  her  name  there  in  three 
different  places.  I  know  her  signature. 
.  .  .  I  have  examined  the  signature  to 
the  purported  will.  I  have  examined  it  sev- 
eral times;  also  compared  it  with  the  sig- 
natures that  I  saw  Mary  A.  Baird  write,  and 
have  formed  an  opinion  as  to  whether  or  not 
the  signature  to  the  purported  will  was 
made  by  the  same  person  that  signed  the 
guardianship  petition  and  bond,  and  in  my 
opinion  the  signature  to  the  will  was  not 
made  by  the  same  person.'* 

It  was  improper  for  the  witness  to  say, 
"It  is  not  her  signature;  no,  sir.*'  But  the 
additional  words  of  the  witness  clearly 
showed  that  he  was  merely  giving  his  opin- 
ion, and  it  was  shown  that  he  was  sufficient- 
ly familiar  with  Mrs.  Baird's  authentic  sig- 
nature to  qualify  as  an  opinion  witness. 
See  also  Ort  v.  Fowler,  31  Kan.  478,  485,  47 
Am.  Rep.  501,  E  Pac.  580;  Holmberg  v. 
Johnson,  45  Kan.  197,  199,  25  Pac.  575; 
Electric  Plaster  Co.  v.  Blue  Rapids  City 
Tw-p.  77  Kan.  581,  96  Pac.  68  (syl.  H  4) ; 
11  R.  C.  L.  562,  620;  1  Wigmore,  Ev.  §  570. 
It  should  not  be  forgotten  that  the  jury 
in  this  case  served  only  in  an  advisory  ca- 
pacity, and  while  they  might  be  led  astray 
by  a  dogmatic  assertion  of  the  ultimate  fact, 
the  trial  judge  would  not  disassociate  this 
statement  of  the  witness  from  the  rest  of 
his  evidence.     Read  in  connection  with  the 


nsat  of  the  wHneas'lB  teatlmonv,  the  eriti- 
cized  li^guage  was  not  serious.  Civ.  Code, 
§  581  (Gen.  Stat.  1915,  §  7485). 

Counsel  for  defendants  quote  from  many 
decisions  of  otUer  courts  inveighing  against 
the  testimony  of  expert  witnesses.  In  this 
jufisdiction,  however,  such  evidence  is  ad- 
missible, and  the  credence  to  be  given  to  it 
is  for  the  discriminating  good  sense  of  the 
triers  of  the  facts  to  determine.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Thul,  32  Kan.  256,  261, 
49  Am.  Rep.  484  (syl.  f  3).  4  Pac.  352; 
Yard  v.  Gibbons,  95  Kan.  802,  811,  812,  149 
Pac.  422. 

Another  error  assigned  is  based  upon  the 
admission  of  evidence  giving  the  substance 
of  Mrs.  Baird'a  conversations  before  her 
death  to  the  effect  that  she  had  not  made 
a  will,  and  narrating  her  expressed  wishes 
about  the  disposition  of  her  property,  and 
the  circumstances  narrated  by  the  hanker 
who  attended  her  for  the  purpose  of  mak- 
ing or  witnessing  her  will.  Appellants  con- 
cede that  such  statements  would  be  admis- 
sible if  the  attack  on  the  will  were  based 
on  undue  influence.  Mooney  v.  Olsen,  22 
Kan.  69.  No  logical  difference  can  be  dis- 
covered between  an  issue  of  undue  influence 
and  an  issue  of  fraud  or  forgery  to  with- 
hold the  aid  of  such  evidence  in  ascertain- 
ing the  facts.  Durant  v.  Ashmore,  2  Rich. 
L.  184.  Unless  too  remote  in  point  of  time, 
such  evidence  is  admissible.  Schnee  v. 
Sdinee,  61  Kan.  643,  647,  60  Pac.  788. 

Complaint  is  made  of  the  trial  court's 
refusal  to  give  the  jury  certain  instructions 
touching  the  consideration  to  be  attached 
to  the  evidence  of  expert  witnesses.  These 
requested  instructions  have  been  examined. 
They  were  prepared  upon  the  theory  con- 
tended for  by  defendants  here  on  appeal. 
They  did  not  accurately  state  the  law.  The 
court  correctly  and  sufficiently  instrueted 
the  jury  on  this  point  as  follows :  "The  tes- 
timony of  an  expert  witness  is  to  be  con- 
sidered and  weiglied,  not  exclusively,  but  as 
and  with  the  other  evidence  like  any  other 
testimony,  and  should  receive  just  such 
weight  and  credit  as  the  jury  deem  it  en- 
titled to  when  weighed  in  connection  with 
all  the  other  evidence,  including  the  circum- 
stances; and  as  to  whether  or  not  when 
so  tak^n  and  considered  in  connection  with 
the  other  evidence  it  is  justly  of  sufficient 
weight  to  establish  or  disprove  any  matter, 
if  any,  sought  to  be  so  established  or  so 
disproved,  is  for  the  jury  to  determine." 

Nothing  approaching  prejudicial  error  is 
discernible  in  the  record,  and  the  judgment 
of  the  District  Court  is  affirmed. 
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642      AxVNO.— EXPERT  TESTIMONY— HANDWRITING  AND  TYPEWRITING. 


Annotation — Value  and  weight  of  e3q>ert  tettimony  as  to  liandwriting  andl 

typewriting. 


I.  Introductory,  042, 
II,  Scope  and  limits  of  the  evidence, 

III.   The  reasons  for  the  expert* »  opin* 

ioHy  047, 
IV,  Cross-examination,   OHO, 

1,  Introductory, 

This  note  is  concerned  with  the  recent 
cases  upon  the  value  and  weight  of  ex- 
pert testimony  as  to  handwriting,  and 
with  the  cases  upon  the  value  and  weight 
of  such  testimony  as  to  typewriting. 
The  earlier  cases  as  to  handwriting  are 
fully  treated  in  the  notes  in  62  L.R.A. 
871  and  64  L.R.A.  317,  in  which  notes, 
together  with  the  other  notes  referred  to 
in  the  footnote,  the  subject  of  experts  in 
handwriting  is  extensively  discussed.* 
The  scope  of  this  note  does  not  include 
those  recent  cases  which  have  no  bearing 
on  the  value  or  weight  of  the  testimony. 

It  may  be  said  that  there  are  three 
ways  of  proving  a  disputed  handwrit- 
ing: first,  by  one  who  saw  the  writing 
made;  second,  where  the  witness  knows 
the  handwriting  of  the  alleged  author 
and  testifies  from  such  knowledge;  and 
third,  by  expert  testimony  by  juxtaposi- 
tion   of  the  writing  w-ith  genuine  signa- 


V,  Instructions,  tfffO. 
YI,  TypexvriMng,  062, 
VII,   Value  and  weight  of  the  evidenoB- 

in  general,  0&S, 
VIII,  Sufnmarpf  0&S, 


tures.    It  is  only  in  the  third  case  that 
the  testimony  is  necessarily  expert.' 

It  may  be  noted  that  since  the  revie^nr 
of  the  American  general  rules  on  the 
subject  in  the  note  on  comparison  of 
handwriting  in  62  L.R.A.  817,  statutea 
on  the  subject  have  been  enacted  by  the 
United  States  and  in  Alabama,  Illinois, 
Indiana,  Michigan,  North  Carolina, 
Pennsylvania,  and  West  Virginia,  and 
possibly  in  other  states;  and  that  New- 
York  has  added  to  its  statute  granting- 
power  to  give  leave  to  take  copies  of 
another  party's  document,  etc.,  the  power" 
to  give  leave  to  take  photographs  of  such 
document. 

II.  Scope  and  limits  of  tJie  evidence 

For  a  fall  discussion,  see  the  notes  in 
62  L.R.A.  817  and  64  L.R.A.  303. 

An  expert  may  properly  testify  as  to 
whether  a  certain  writing  was  traced,* 
or  whether  signatures  were  facsimiles.^ 


1  The  notes  particularly  in  point  are — 
Expert  and  opinion  testimony  in  handwrit- 
ing, 12  L.RA.  4oti:  Conclusivenef^s  of  expert 
testimony  in  handwriting,  42  LJl.A.  771 ; 
Comparison  of  handwriting,  62  L.R.A.  817; 
Limitations  to  evidence  to  htmdwriting,  64 
IaRA.  303;  Examination  of  witnesses  to 
handwriting  by  comparison,  63  L.R.A.  163; 
Competency  of  expert  witneases  for  com- 
parison of  handwriting,  63  L.R.A.  937;  Com- 
parison of  marks  and  spelling,  65  L.R.A.  95. 

See  also  the  following  notes:  for  com- 
petency of  handwritings  as  standards  for 
comparison,  63  L.R.A.  427;  for  opinion  evi- 
dence as  to  ancient  signature,  see  the  note 
in  36  L.R.A.(X.S.)  162,  in  continuation  of 
the  notes  in  62  L.R.A.  861  and  63  L.R.A. 
984;  for  opinion  evidence  as  to  the  age  of 
an  entire  writing,  L.R.A.1018B,  433:  for  use 
of  photographs  for  comparison  of  handwrit- 
ing, the  notes  in  35  L.R.A.  812  and  51  L.RA. 
(X.S.)  857;  for  competency  of  opinion  as 
to  handwriting  of  lost  instrument  based 
upon  comparison  with  admittedly  genuine 
handwriting,  the  note  in  41  L.K.A.(X.S.) 
391.  as  supplemental  to  suhtlivision  13  of 
the  note  in  62  L.RA.  873. 

For  comparison  of  expert  evidence  ai  to 
typewriting,  see  the  note  to  People  v. 
Storrs,  45  L.R.A.(!vS.)   860. 

•  An  objection  to  a  witness  who  testified 
tlmt  two  writings  were  written  by  the  same 
person  on  the  ground  that  be  had  never 
seen  anyone  si.un  such  a  signature,  is  not 
an  objection  to  him  as  an  expert.     State  v. 
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Witherspoon  (1910)  231  Mo.  706,  133  S.  W. 
323,  where  the  court  said:  "There  are  three 
recognized  modes  of  proving  a  disputed 
handwriting  in  this  state;  lirBt,  where  the 
witness  testiflea  that  he  was  present  and. 
witnessed  the  act;  second,  where  the  wit- 
ness knows  the  handwriting  of  the  person 
alleged  to  have  written  the  writing  in  dis- 
pute, and  testifies  from  such  knowledge ; 
and  third,  by  expert  testimony  as  provided 
by  §  6382,  Revised  Statutes  1909,  where  the 
witness  is  authorized  to  give  his  opinion  as 
to  the  identity  of  the  handwriting  in  dis- 
pute with  any  writing  proved  to  the  aatis- 
faction  of  the  judge  to  he  genuine.  Xei- 
ther  of  the  first  two  modes  requires  expert 
testimony,  but  both  require  anteceaent 
knowledge  of  the  subject  on  the  part  of  the 
witness." 

See  also  Stutsman  County  Bank  v.  Jones 
(1917)  30  N.  D.  531,  162  X,  W.  402,  recog- 
nizing the  three  ways  of  proving  a  sig- 
nature, including  the  evidence  of  experts  by 
comparison  with  genuine  signatures  not 
made  for  pnrposes  of  comparison. 

«Dolan  V.  Meehan  (1904)  —  Tex.  Civ. 
App.  — ,  80  S.  W.  99 ;  E.  B.  Martin  &  Sons 
V.  Bank  of  T^sburg  (1911)  137  Gtu  285,  73 
S.  K.  387,  holding  it  was  proper  to  allow  an 
expert  to  testify  that  a  certam  writing  **was 
evidently  traced  from  a  paper  already  writ 
ten.     It  was  not  made  at  the  first  writing. 

See  also  the  note  in  64  L.R.A.  308. 

*Stitzel  V.  Miller  (1911)  250  lU.  72,  34 
L.R.A. (X.S.)    1004,  96  N.  E.  63,  Ann.  Cas. 
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And  he  may  testify  as  to  the  age  of  an 
entire  writing,*  or  as  to  whether  certain 
words  in  a  writing  were  written  at  the 
time  of  execution)  or  suhsequently.^  It 
has  been  hdid  to  be  no  error  to  relnse  to 
permit  an  expert  in  handwriting  to  tes- 
tify, from  an  examination  of  a  will  and 
an  «rasure  therein,  that  a  person  who 
wrote  with  a  nervous  hand  was  unable 
to  make  sueh  an  erasure,  although  the 
witness  might  properly  testify  that  the 
hand  of  the  person  who  wrote  the  will 
was  nervous  and  unsteady^  An  expert, 
having  testified  that  the  writing  in  ques* 
lion  was  written  by  the  defendant,  and 
on  cross-examination  that  there  was  an 
attempt  in  it  at  disguise,  was  properly 
asked    on    the    redirect    to    the    effect 


whether  or  not  the  general  character- 
istics would  be  likely  to  exist  in  the  dis- 
guised as  in  the  undisguised  hand.*  So 
it  has  been  held  that  he  may  testify 
whether  in  his  opinion  a  handwriting  is 
in  the  normal  handwriting  of  a  person,* 
but  that  he  might  not  say  what  the 
cause  of  an  abnotmal  writing  was,  as  he 
has  no  way  of  differentiating  between 
different  causes. ^^  It  has  been  held  that 
an  expert  may  not  illustrate  to  the  jury 
how  easily  the  defendant's  hand  might  be 
imitated,^^  and  in  one  case  of  much  ob- 
scurity it  was  considered  wrong  for  an 
expert  to  testify  that  the  writing  was 
made  with  the  pen  held  in  a  certain 
way 


IS 


1912B,  412,  where  the  court  referred,  with 
other  authorities,  to  the  note  on  page  869 
of  62  IaR.A. 

•  Putnam  v.  McCormiek  (1013)  160  Iowa, 
702,  LJl.A.l»18B,  433,  140  N.  W.  886, 
.^n.  Gas.  lOldD,  81,  where  the  court  said: 
"We  are  of  opinion  that,  if  a  witness  has 
qualified  by  showing  some  considerable  ex- 
perience in  determining  the  age  of  writing 
or  has  made  the  subject  such  a  study  as 
that  he  has  acquired  considerable  skill  in 
ascertaintng  the  age  of  writing,  he  should 
be  allowed  to  testify  oh  that  subject  as  an 
expert.  The  value  of  his  opinion  when  ex- 
pressed necessarily  depends  on  the  char- 
acter of  the  ink  used,  to  what  extent  ex- 
]X)sed,  the  kind  and  care  of  the  paper,  where 
and  how  kept,  cHmatic  influences,  and  the 
like.  The  evidence  was  admissible,  but,  as 
no  showing  was  made  of  how  the  memo- 
randum had  been  kept  nor  of  the  kind  of 
ink  used,  was  entitled  to  little  if.  any 
weight." 

I^e  also  the  notes  in  63  L.RAl.  986  and 
L.R.A.1918B,  487. 

sjjaf rents  <St  K.  Co.  v.  Cavanagh  (1911) 
166  lU.  App.  306:  State  v.  Smails  (1911) 
63  Wash.  172,  llf)  Pac.  82.  See  also  the 
note  ill  64  LJLA.  307. 

In  Lafrentz  &  K.  Co.  v.  Cavanagh  <I1L) 
supra,  the  court  said:  ''If  expert  evi- 
<lence  can  be  introduced  which  will  add 
•something  of  value  to  the  information 
already  l^fore  the  jury,  we  think  it  should 
be  admitted.  The  jury  will,  of  course,  com-* 
ftider  the  credibility  of  expert  witnesses,  and 
the  weight  to  be  given  their  testimony,  in 
the  same  manner  as  tliey  consider  the  testi- 
mony of  nonexpert  witnesses."  The  court 
opposed  the  view  of  Collins  v.  Crocker 
(1884)  lo  la  App.  107,  that  it  was  error  to 
permit  witnesses  to  give  their  opinions  as  to 
the  time  when  a  line  was  drawn  through 
printed  words. 

In  State  v.  Smails  (Wash.)  supra,  the 
(xnirt  said:  'It  is  the  almost  universal  au- 
thority that  a  witness  duly  qualified  may 
testify  that  in  his  opinion  a  given  writing 
is  or  is  not  the  writing  of  the  person  by 
whom  it  was  purported  to  have  been  writ- 
ten, but  is  the  writing  of  another;    or,  in 
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other  words,  he  may  testify  not  only  that 
a  given  writing  is  or  is  not  a  forgery^  but 
that  it  was  or  was  not  forged  by  a  par* 
ticttlar  person.  It  would  seem,  therefore, 
by  analogy,  that  an  expert  witness  might 
legally  testify  tliat,  in  his  opinion,  a  part 
of  a  given  writing,  although  ooncededly 
written,  by  the  person  by  whom  it  is  "pur- 
ported to  have  been  written,  was  written  at 
a  different  time,  under  different  drcuni- 
stances,  with  a  diflFerent  pea,  or  with  dif-' 
ferent  ink,  from  that  with  which  other  parts 
of  the  same  writing  were  written.  Such 
matters  are»  to  our  minds  at  least,  matters 
of  special  and  peculiar  knowledge,  rather 
than  knowledge  common  to  mankind  in  gen- 
eral. While  the  authorities  on  the  par- 
ticular question  are  not  entirely  uniform, 
we  think  the  greater  weiglit  is  with  the* 
rulixkg  of  the  trial  judge." 

»  Scott  V.  Thrall  (1908)  77  Kan.  688,  17 
L.R.A.(N.S.)  184,  127  Am.  St.  Rep.  449,  96 
Pac.  663. 

8  MeGarry  v.  Healey  (1906)  78  Com.  365, 
62  Atl.  671.  See  also  the  note  in  64  L.R.A. 
307. 

» Colbert  v.  State  (1906)  125  Wis.  423 j 
104N.  W.  61. 

i<^  Colbert  V.  State  (Wis.)  supra,  where 
the  court  said:  ''Any  one  of  a  number  of 
different  causes,  such  as  excitement  or  in- 
tentional disguising  of  the  writings  or  the 
guidii^  of  the  hand  by  another,  might  pro- 
duce the  abnormal  efltect ;  and  it  is  not  easy 
to  see  what  satisfactory  means  an  expert 
has  of  differentiating  between  these  possible 
causes." 

li  McArthur  v:  Citizens'  Bank  (1915)  130 
C.  C.  A.  380,  223  Fed.  1004,  where  the  court 
said:  "The  ability  of  this  expert  to  coun- 
terfeit the  disputed  signatures  did  not 
tend  to  show  that  they  were  not  genuine. 
As  an  exhibition  of  skill  the  proposed  per- 
formance might  have  been  interesting,  but 
we  fail  to  see  how  it  could  aid  the  jury  in' 
deciding  whether  the  note  in  suit  was  in-' 
dorsed  bv  the  defendants." 

18  Marshall  v.  Thomas  (1909)  31  Ohio  C. 
C.  363,  where  the  court  said:  "Handwrit- 
ing is  an  art  concerning  which  the  value  of 
an  opinion  is  susceptible  of  demonstration. 
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The  matter  of  comparison  of  marks  is 
treated  in  the  note  to  Be  Hopkins,  65 
L.R.A.  95." 

Since  the  time  of  that  note  it  has  been 
held  that  the  court  properly  refused  to 
allow  an  expert  to  testify  that  a  mark 
was  not  made  by  the  alleged  maker  of 

The  value  of  an  opinion  of  a  handwriting 
expert  must  depend  upon  the  clearness  with 
which  the  expert  demonstrates  its  correct- 
ness. That  demonstration  would  naturally 
consist  in  the  indication  of  similar  char- 
acteristics or  lack  of  similar  characteristics 
between  the  disputed  writing  and  the  stand- 
ards, and  the  value  of  the  opinion  wUl 
largely  depend  upon  the  number  of  those 
characteristics  which  appear  or  are  wanting. 
.  .  .  But  the  rule  ^s  to  circumstantial 
evidence  will  not  permit  one  inference  to 
depend  upon  another  inferenee  in  establish- 
ing the  question  in  issue.  Therefore,  the  ex- 
pert should  be  confined  to  matters  appar- 
eht  on  the  face  of  the  writing,  and  not  by 
argument  or  inference  draw  conclusions 
upon  matters  not  appearing  upon  the  face 
of  the  writing."  And  it  was  held  to  be 
error  for  the  expert  to  testify  that  the  dis- 
puted signatures  were  written  with  the  pen 
held  sidewiae  and  the  standards  with  the 
pen  held  in  the  usual  way,  and  to  say :  **Now 
that  is  distinctly  portrayed  by  the  shading 
in  the  downward  strokes;  the  heavy  strokes 
of  John  J.  Thomas's  signature  writing  are 
made  with  the  downward  movement  of  the 
pen.  In  sooie  of  his  signatures,  in  some  of 
the  standard  signatures  in  evidence,  the 
heavy  strokes  are  much  heavier  in  some  m* 
stances  than  the  others.  In  many  instances, 
they  are  quite  as  heavy  as  some  of  the  heavy 
strokes  in  these  questioned  signatures,  but 
they  are  made  in  a  different  direction; 
they  are  made  with  a  downward  motion  of 
the  pen,  or  at  any  event  they  are  not  with 
the  side  motion  of  the  pen,  and  therein  is 
portrayed,  in  comparing  the  questioned 
signatures  with  the  admitted  signatures  of 
John  J.  Thomas,  an  entirely  different  habit 
of  holding  the  pen,  and  it  portrays  two  ex- 
tremes. There  are  just  two  ways  in  which 
a  pen  can  be  held,  two  extreme  ways,  two 
extremes:  one  in  which  the  pen  facing  side- 
wise,  and  the  other  with  the  pen  facing  the 
writer.  Of  course,  there  are  different  modifi- 
cations, from  one  extreme  to  the  other,  but 
here  we  have,  in  a  comparison  of  the  ques- 
tioned signatures  with  the  standard  sig- 
natures of  John  J.  Thomas,  those  two  ex- 
tremes.'' The  court  said:  "This  is  only  one 
Hhistration  of  the  method  of  the  witness 
arguing  in  support  of  his  opinion  without 
stating  facts  that  are  apparent  from  an  ex- 
amination of  the  writings  themselves;  it 
presents  no  question  of  science,  and  involves 
no  rule  not  subject  to  as  many  variations  as 
there  might  be  efforts  at  simulating  writ- 
ing." 

18  It  was  held  in  Re  Hopkins  (1904)  172 
N.  y.  360,  65  L.R.A.  95,  92  Am.  St.  Rep. 
746,  65  N.  £.  173,  that  mere  perpendicular 
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the  instrumenty^^  or  that  somebody  elae 
dixected  the  pen.^^ 

On  the  other  hand^  it  has  been  held 
that  a  signature  consisting  of  XXs  aad 
signatures  consisting  of  two  crossea 
(like  plus  marics)  were  the  subject  of  ex- 
pert testimony,^^  and  an  expert  has  been 

allowed  to  give  his  opinion  that  a  "V 
'         '■  ■  '  '  ■      ■ ' ■ — ■      III..  I 

marks  or  scratches,  used  either  perpendicu- 
larly or  horizontally  over  a  signature  for  the 
purpose  of  canceling  it,  do  not  contain  the 
characteristics  necessary  in  the  formation  of 
letters  to  enable  an  expert  or  any  person  to 
speak  with  any  degree  of  certainty  with 
reference  to  the  identity  of  the  person  who 
made  the  marks. 

"Wolf  V.  Gall  (1918)  —  CaL  — ,  169 
Pac.  1017;  Re  Caffrey  (1916)  174  App.  Div. 
398,  161  N.  Y.  Supp.  277,  holding  that  the 
surrogclte  properly  refused  to  receive  the 
testimony  of  a  handwriting  expert  by  whom 
it  was  sought  to  prove  that  the  mark  by 
which  the  will  was  signed  was  not  made  by 
the  testator  where  **ihk  three  attesting  wit- 
nesses, one  of  whom  was  a  lawyer,  testified 
as  to  the  due  execution  of  the  will.  The 
lawyer  testified  that  the  mark  was  made  in 
this  way,-— the  testator  'put  his  fingers  on 
the  pen  and  I  moved  it,'  while  the  other  two 
witnesses  testified  that  he  made  the  mark 
without  assistance."  The  court  considered 
that  the  expert  could  not  have  testified  to 
anything  which  would  have  changed  the  re- 
sult, and  stated  further:  "The  expert  ad- 
mitted that  he  had  only  once  before  been 
called  to  testify  as  to  the  genuineness  of 
a  nark,  and  in  that  case  he  stated  he  was 
unable  to  testify,  and  in  the  present  case 
he  was  'somewhat  uncertain  here  as  to  what 
are  the  standards  which  I  am  to  use.' 
.  .  .  How  little  reliance  could  be  placed 
on  the  testimony  of  the  expert  can  be  seen 
from  his  testimony  as  to  when  the  red  line 
under  the  name  'Peter  Caffrey'  was  made. 
He  stated  in  his  best  judgment  that  the  line 
was  made  after  the  name  'Peter  Caffrey' 
was  written.  A  bare  inspection  of  the 
paper  demonstrates,  I  think,  clearly  and  con- 
clusively, that  it  was  made  first."  This 
case  was  affirmed  in  (1917)  221  N.  Y.  486, 
116  K  E.  1038. 

UWolf  V.  Gall  (Cal.)  supra,  where,  in 
holding  that  an  expert  in  handwriting  may 
not  testify  that  a  mark  was  not  made  by  the 
alleged  maker  or  that  somebody  else  di- 
rected the  pen,  the  court  said:  ''We  do  not 
perceive,  nor  are  we  told,  how  an  expert  in 
handwriting  could  bear  evidence  upon  the 
matter." 

iSAusmus  V.  People  (1910)  47  Colo.  167, 
107  Pac.  204,  19  Ann.  Cas.  491,  where  the 
court,  in  a  review  of  considerable  length  of 
the  cases  on  the  subject  of  handwriting  ex- 
perts, says:  "Our  own  opinion  ia  that  the 
one  schooled  in  sagacious  bbservatioa  is 
better  able  to  speak  accurately  from  the 
knowledge  acquired  by  an  actual  study  and 
comparison  of  the  authentic  and  disputed  in- 
struments before  him,  than  one  unskilled 
speaking  from  knowledge  acquired  by  means 
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shaped  ckeek  mark  was  made  by  the 
eame  man  iirho  m^e  eertain  other  eheck 
marks  of  a  like  eharacter.^^ 

Fkotocrapbs    and   enlavf^ementfl. 

The  matter  of  the  admission  and  use 
of  photographs  and  enlarged  photo- 
graphs of  handwritings  is  treated  in  the 
notes  in  35  L.R.A.  812  and  51  L.R.A. 
(N.S.)  857.  There  seems  to  be  no  rea- 
sons why  such  photographs  and  enlarge- 
mentSy  properly  made  and  authenticated^ 
should  not  be  received  and  used ;  "  nor 
why,  under  proper  regulation,  parts  of 
two  signatures  should  not  be  brought  to- 
gether  in  a  single  photograph.^  It  has 
also  been  held  proper  to  have  a  photo-> 
graph  show  an  alleged  spurious  signature 


and  a  signature  composed  of  parts  of 
two  standards  on  a  baokground  of  ruled 
squares  to  indicate  uniformity,  the  the- 
ory of  the  expert  being  that  the  stand- 
ards were  used  by  the  forger  as  a 
standard.^' 


BiasraBM  and  blaokboards. 

Bee  also  the  note  in  63  LJR.A,  106. 

In  a  case  in  Pennsylvania  it  was  held 
that  the  court  properly  refused  to  admit 
in  evidence  a  diagram  made  by  an  expert 
witness  for  the  purpose  of  showing  the 
method  by  which  he  reached  his  .conclu- 
sion, but  that  it  was  error  to  refuse  to 
permit  counsel  to  refer  to  such  diagram 
for  the  pui^Kne  of  iHustratioA  in  smn- 
mlng  up.*^    And  in  anothisr  ease  in  the 


of  an  uncertain  mental  picture.  If  the  one 
who  has  seen  him  write  is  able  to  judge  of 
the  peculiaritiefi  of  the  mark,  and,  from 
memory,  state  the  truth,  certainly  one 
skilled  in  diseovering  ^vculiaritiee,  and  die- 
tinguiahtag  features,  is  competent  to  state 
whether  such  peculiarities  discovered  by 
him  in  admittedly  authentic  samples  are 
present  or  lacking  in  those  in  dispute. 
.  .  .  We  consider  the  true  rule  is  an- 
nounced in  State  v.  Tkw  (1897)  90  Or.  457, 
48  Pac  309.  ...  In  the  case  at  bar  the 
deceased's  mark  has  many  peculiarities  and 
was  apparently  so  uniformly  used  by  him 
for  such  purposes  as  to  make  it  well  Known 
as  his  mark.  It  is  clearly  evident,  from  the 
enlarged  photographs  and  the  samples  in 
evidence,  ^at  his  conception  of  a  cross  was 
the  Greek  crucifix,  and  such  cross  was  hia 
adopted  signature.  This  evidence  was  prop- 
erly admitted.  The  weight  to  be  attached 
to  it  was  for  the  jury  under  proper  instruc- 
tions of  the  court." 

17  Ryan  V.  State  (1908)  90  Ohio  C.  C. 
306,  where  the  defendant,  a  judge  of  a 
primary  election,  was  charged  to  have 
checked,  with  a  mark  like  a  "v,"  certain 
names  of  persons  who  did  not  vote  at  such 
election.  The  court  said:  "It  must  be  con- 
ceded that  ordinarily  a  mark  made  by  one 
with  a  pen  or  pencil  is  much  less  satis- 
factory as  a  standard  of  comparison  than 
written  words.  But  an  examination  of 
these  marks,  which  are  peculiar,  tends  very 
strongly  to  corroborate  the  opinion  ex- 
pressed by  the  expert  witness.  The  marks 
shown  to  have  been  made  by  the  prisoner 
differ  materially  from  that  shown  to.  have 
been  made  by  Secor.  The  mark  made  by 
the  latter  has  an  angle  at  the  bottom  much 
more  acute  than  those  shown  to  have  been 
made  by  Ryan.  Not  only  so,  but  the  up- 
stroke on  the  Secor  .mark  is  much  longer 
than  on  the  Ryan  mark." 

lain  Storey  v.  First  Nat.  Bank  (1903)  24 
Ky.  L.  Rep.  1799,  72  S.  W.  318,  it  was  held 
to  be  error  under  the  Kentucky  statute  to 
exclude  the  testimony  of  an  expert  and  the 
photographs  and  enlargements  of  agreed 
genuine  signatures  to  elucidate  his  answers. 

So,  in  Com.  v.  Tucker  (1905)  189  Mass. 
467,  7  L.RA.(N.S.)   1056,  76  N.  E.  127,  it 
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wag  held  to  be  within  the  discretion  of  the 
trial  court  to  permit  an  expert  w^ess  in 
handwrithig  to  use  photographs  as  "chalks." 
.  In  Re  McClellan  (1906)  20  S.  D.  498, 
107  N.  W.  681,  where  the  trial  was  by  the 
court,  the  appellate  court  said:  '^Experts 
in  handwriting  were  permitted  to  com- 
pare the  signatures  in  the  photographic  re- 
productions of  the  enlistment  papers  with 
proved  signatures.  .  .  .  Regarding  the 
use  of  photogia^k  reprodactions  for  oom- 
j  parison  of  handwriting  the  authorities  are 
conflicting.  We  apprehend  that  the  constant 
development  of  the  art  has  served  to 
weaken,  if  not  remove,  many  reasons  as- 
signed in  earlier  cases  for  not  allowing  such 
i  comparison,  but  the  question  need  not  now 
be  determined.  The  several  signatures  were 
before  the  trial  judge;  none  of  the  so*ca1led 
experts  was  exceptionally  well  qualified; 
their  evidence  was  conflicting  and  unsatis- 
factory; and,  in  view  of  the  entire  record, 
it  would  be  unreasonable  to  suppose  that  a 
different  ruling  regarding  this  testimony 
would  have  result^  in  a  'different  deci- 
sion." 

.      In  Johnson  v.  Com,   (1904)   102  Va.  927, 
'  46  S.  E.  789,  the  court  expressed  the  opin- 
ion  that  enlarged   photogiaphs  of  genuine 
writings   were   properly   admitted   for  pur- 
poses of  facilitating  comparison. 

In  Howard  v.  Illinois  Trust  A  Sav.  Bank 
(1901)   189  111.  568,  59  N.  E.  1106.  it  was 
I  held   that  enlarged   photographs   were   ad- 
!  missible,  but  not  those  that  were  simply 
duplicates,  of  the  same  size  as  the  writ- 
ing. 

W  State  V.  Ready  (1909)  77  H.  J.  L.  329, 
72  Atl.  445,  where  the  court  said:  "The 
flrst  part  of  the  name  could  have  been  intro- 
duced in  one  and  the  second  part  in  another 
photograph,  but  that  tlieae  parts  were 
brought  together  in  a  single  photograph  did 
not  destroy  the  verisimilitude  of  the  picture, 
so  long  as  it  was  understood  to  be  what  it 
was,  a  representation  of  the  parts  of  two 
distinct  genuine  signatures."  But  the  case 
was  reversed  on  another  ground  in  (1009) 
78  N.  T.  L.  599,  28  L.R.A.(N.8.)  240,  75 
Atl.  564. 

•OHagan  v.  Carr  (1901)  198  Piu  006,  48 
Atl.  688. 
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same  jurisdietion  it  was  held  that  there 
was  no  error  in  refusing  to  permit  an 
expert  to  write  a  copy  of  a  disputed  sig- 
nature on  a  blackboard  and  then  by  al- 
leged copies  of  authentic  writings  insti- 
tute a  comparison  between  them  and  a 
vopv  of  such  disputed  signature.*^  But 
in  State  v.  Ryno,^  to  which  is  appended 
ihe  note  in  64  L.K.A.  303,  on  limitations 
of  evidence  to  handwriting,  it  was  held 
that  an  expert,  for  the  purpose  of  illus- 
trating and  conveying  to  the  jury  the 
reasons  for  his  opinion,  may  be  per- 
mitted to  make  illustrations  upon  a 
blackboard. 

Partlciilar   local   questions* 

For  a  discussion  of  the  various  Amer- 
ican general  rules  and  statutes,  see  the 
note  in  62  L.R.A.  832. 

In  South  Carolina  the  court  in  a  re- 
cent case  followed  the  former  rule  of 
that  jurisdiction,  that  evidence  of  hand- 
writing by  comparison  is  admitted  in 
aid  of  doubtful  proof.^'  In  Quebec  it 
was  held  in  a  recent  case  that  the  testi- 
mony of  a  single  expert  in  handwriting, 
while  admissible,  is  insufficient  to  estab- 
lish   the    authenticity    of    a    signature 


denied  under  oath.^  Under  a  Canadian 
statute  requiring  that  in  cases  of 
forgery  an  accused  shall  not  be  convicted 
on  the  evidence  of  one  witness  unless 
such  witness  is  corroborated  and  there  is 
sufficient  evidence  of  the  forgery  to  have 
convicted  the  prisoner  had  it  not  been 
for  the  statute,  it  was  held  that  there 
was  not  sufficient  corroboration  where 
one  expert  for  the  Crown  swore  that  the 
prisoner  wrote  the  three  forgeries  in 
question  and  an  expert  for  the  prisoner 
testified  to  the  contrary.  The  court  said : 
"These  two  witnesses,  who  are  both 
respectable  and  clever,  annulled  each 
other's  evidence.  However,  that  kind  of 
evidence  is  accepted  with  great  reluc- 
tance by  the  court."  ** 

The  modification  of  the  former  rule  of 
noncomparison  made  by  the  Alabama 
Statute  of  1915  does  not  permit  the  sub- 
mission of  the  two  writings  to  the  jury 
without  the  comparison  of  a  witness  and 
the  testimony  of  such  witness.**  Buc 
it  is  not  necessary  that  the  disputed 
writing  be  first  shown  to  be  genuine  by 
a  witness  before  it  is  submitted  to  the 
jury   where    the    statute   provides    that 


.  «l(;roff  V.  Groff  (1904)  209  Pa.  603,  69 
Atl.  05,  holding  that  the  Act  of  1805  only 
authorized  comparison  and  opinion  of 
goiniiue  signatures  and  disputed  signatures 
uhen  they  are  placed  in  juxtaposition. 
The  court  said:  **8he  sought  only  to  place 
ftinuilations  of  genuine  signatures  with  a 
KJmuIation  of  the  disputed  signature  in 
juxtaposition  on  the  blackboard.  She 
jui^ht  illustrate  her  tliought  or  meaning  by 
any  kind  of  a  diagram  or  writing  ou  the 
blackboard,  but  this  would  not  be  a  com- 
parison of  the  genuine  with  the  forged 
signature,  as  wa«  attempted  by  this  expert 
and  claimed  to  meet  the  requirements  of  the 
act.  for  all  the  signatures  were  simulated. 
How  far  and  what  shape  an  examination  of 
an  expert  may  take  and  still  be  within  the 
-terms  of  the  act  we  will  not  uow  undertake 
to  say;  we  only  say  that  this  method  was 
not  placing  the  genuine  and  disputed  signa- 
tures in  juxtaposition.  It  is  argued  that 
this  leaves  the  standard  of  comparison  to  be 
determined  by  the  personal  views  of  the 
trial  judge;  tliis  is  in  great  measure  true, 
and'  so  it  ought  to  be.  He  in  most  cases  is 
more  competent  to  judge  correctly  in  such  a 
matter  than  we;  he  presides  in  the  court 
room  where  the  expert  with  his  blackboard 
and  chalk  makes  his  illustrations  and  dia- 
grams', and  can  at  once  correctly  decide 
whether  he  is  making  a  comparison  of 
genuine  and  alleged  spurious  siguatures  such 
as  intended  by  the  act,  or  is  going  outside 
the  case  to  picture  an  expert's  fancies." 

22  (1904)   68  Kan.  348,  64  L.R.A.  303,  74 
Pac.  llli. 


SSLowe  V.  Southern  R.  Co.  (1910)  ^5  S.  C. 
363,  137  Am.  St.  Rep.  904,  67  S.  E.  460. 

MBanque  Kationale  v.  Tremblay  (1913) 
Bap.  Jud.  Quebec  46  C.  S.  304. 

The  law  permitting  experts  to  testify  as 
to  comparison  of  signatures  applies  to 
promissory  notes.  Paquin  v.  Turcotte 
(1909)  Kap.  Jud.  Quebec  37  C.  S.  118. 
The  same  was  held  in  the  case  of  Banque 
Nationale  v.  Tremblay  (Quebec)  supra. 

In  Desdieaes  v.  Langlois  (1906)  Rap.  Jud. 
Quebec  15  B.  R.  388,  the  court,  in  an  opinion 
strongly  against  the  value  of  expert  testi- 
,  mony  in  handwriting,  seems  to  take  the 
I  view  that  the  proof  by  comparison  of  sig- 
{  natures  could  not  establish  the  authenticity 
•  of  a  signature  denied  under  oath  under  the 
[  Canadian  statute,  at  least  in  the  case  of 
I  promissory  notes,  but  it  may  be  that  the 
court  did  not  intend  to  go  to  this  full  ex- 
tent. 

w  Rex  V.  Henderson  (1911)  18  Can.  Crim. 
Cas.  245. 

I  WKing  V.  State  (1916)  —  Ala.  App.  — , 
72  So.  552.  This  statute  provides;  ^'That 
comparison  of  a  disputed  writing  with  any 
writing  admitted  to  be  genuine  or  proven  to 
the  reasonable  satisfaction  of  the  court  to 
be  genuine  shall  in  civil  and  criminal  cases 
be  permitted  to  be  made  by  witnesses  who 
are  qualified  as  experts  or  being  familiar 
with  the  handwriting  of  the  pei-son  whose 
luundwriting  ia  in  question,  and  such  writ- 
ings and  the  evidence  of  witnesses  respect- 
ing the  same  may  be  submitted  to  the  court 
or 'jury  trying  the  case  as  evidence  of  the 
genuineness  or  otherwise  of  the  writings  in 
dispute." 
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''^evidence  respecting  the  handwriting 
may  also  be  given  by  a  comparison  made 
by  the  witness  or  the  jury."  ^  Previooe 
acquaintance  with  a  party's  handwriting 
is  not  now  necessary  to  enable  a  witness 
to  t^tify  in  relation  to  a  disputed  sig- 
nature under  a  statute  which  provides 
that  ^^comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfac- 
tion of  the  judge  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses;  and 
Inch  writings,  and  the  evidence  of  wit- 
nesses  respecting  the  same,  may  be  sub- 
mitted to  the  court  and  jury  as  evidence 
of  the  genuineness,  or  otherwise,  of  the 
writing  in  dispute."  ^  It  has  been  held 
under  the  Pennsylvania  statute  ''that  a 
witn«»  having  the  qualification  pre- 
scribed by  the  statute  to  give  opinion 
evidence  based  on  his  comparison  of  the 
disputed  signbture  with  duly  proven 
standards  is  not  rendered  incompetent  by 
reason  of  his  having  acquired  acquain- 
tance with  the  person's  handwriting  by 
having  seen  him  write."  ■•  Under  a 
criminal  statute  providing  that  ''it  is 
competent  in  every  ease  to  give  evidence 
of  ■  handwriting  by  comparison  made  by 
experts  or  by  the  jury;'  but  proof  of 
comparison  only  shall  not  be  sufficient  to 
establish  the  bandwritbag  of  a  witness 
who  denies  his  signature  under  oath,"  it 
is  not  necessary  to  a  conviction  for  for- 
gery that  there  slkould  be  positive  testi- 
er Castor  V.  Bernstein  (1906)  2  Cal.  App. 
703,  84  Pac.  244. 

W  Municipal  Ct.  v.  Kirby  (1907)  28  K.  I. 
287,  67  Atl.  8,  13  Ann.  Cas.  736. 

,» Berkley     v.     Maiirer     (1909)     41     Pa. 
^uper.  Ct.  171. 

WBatte  V.  State  (1909)  57  Tex.  Crim. 
Rep.  125,  122  S.  W.  561,  overrulin<r  Spicer  v. 
State  (1907)  52  Tex.  Crim.  Rep.  177.  105 
S.  W.  813;  Batte  v.  State  was  followed  in 
Hughes  V.  State  (1910)  59  Tex.  Crim.  Rep. 
294,  129  S.  W.  837,  and  Jackson  v.  State 
(1917)  —  Tex.  Crim.  Rep.  — ,  193  S.  W. 
301. 

«1  Warren  v.  State  (1908)  54  Tex.  Crim. 
Rep.  443,  114  S.  W.  380. 

••People  V.  Moonev  (1901)  132  Cal.  13, 
63  Pac.  1070;  (VNeiirv.  Beland  (1907)  133 
IlL  App.  594:  State  v.  Ryno  (1904)  68  Kan. 
348,  64  L.R.A.  308.  74  Pac.  1114;  Howard  v. 
Creech  (1907)  31  Ky.  L.  Rep.  201,  101  S. 
W.  974;  Venuto  v.  Lisszo  (1911)  148  App. 
Div.  164,  132  N.  Y.  Supp.  1006;  Johnson 
^rvice  Co.  v.  Maclernon  (1911)  142  App. 
Div.  677,  127  If.  Y.  Supp.  431.  See  also 
cases  in  succeeding  footnotes. 

"It  is  of  course  competent  when  experts 
are  introduced  to  require  them  to  give  the 
reasons,  if  they  can,  why  the  signature  or 
writing  in  dispute  is  or  is  not  genuine." 
Howard  v.  Creech  (1907)  31  Ky.  L.  Rep. 
«01,  101  S.  W.  974. 

It  has  been  said  that  ''emphasis  should  b^ 
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mony  in  addition  to  handwriting,  pro- 
vided there  is  other  evidence.**  It  has 
been  held  permissible  in  the  same  juris- 
diction for  an  expert  to  testify  that  a 
letter  admitted  to  have  been  written  by 
a  witness  and  one  she  denied  writing 
were  written  by  the  same  person.*^ 

HI,  The  reasons  /or  the  ejcperVa  opin- 
ion. 

See  also  the  note  in  63  L.R.A.  166. 

The  evidence  of  an  expert  in  handwrit- 
ing is  of  two  classes:  (1)  where  he 
simply  gives  his  opinion, — which  neces- 
sarily has  only  the  weight  of  his  learn- 
ing and  character  as  recognized  by  the 
jnry;  (2)  where  he  gives  the  reasons  on 
which  his  opinion  is  based.  An  expert 
witness  in  handwriting  may  give  the  rea- 
sons on  which  he  bases  his  opinion.** 
It  is  reversible  error  to  refuse  to  allow 
him  to  give  the  reasons  for  his  opinion,** 
or  to  condnet  the  trial  in  such  a  manner 
that  he  is  unable  to  give  connected  rea- 
sons for  his  opinion.** 

The  importance  of  the  reason  for  the 
expert's  opinion  cannot  be  doubted. 
"The  real  expert,*'  says  Mr.  Albert 
Osborn,  in  his  work  on  Questioned  Docu- 
ments, "when  guided  and  assisted  by  the 
competent  lawyer,  will  make  the  facts 
themselves  testify  and  stand  as  silent 
but  convincing  witnesses  pointing  the 
way  to  truth  aad  justice."  ^    Indeed,  it 

laid  on  the  fact  that  tlie  means  and  methods 
of  the  handwriting  expert  in  detecting 
forgeries  or  proving  genuine  writings  are 
not,  as  commonly  supposed,  particularly 
complex,  abstruse,  or  highly  technical,  nor  is 
the  equipped  expert  necessarily  a  person  of 
extraordinary  endowments,  or  a  specially 
gifted  genius."  George  W.  and  M.  C. 
Freerks.  68  Cent.  L.  J.  343,  344. 

88CVXeill  V.  Beland  (1907)  133  lU.  App. 
594;  Johnson  Service  Co.  v.  Maclernon 
(N.  Y.)  supra. 

84  Venuto  V.  Lizzo  (1911)  148  App.  Div. 
164,  132  N.  Y.  Supp.  1066. 

85  0sl)orn,  Questioned  Documents,  p. 
XXTir.  Professor  Wigmore  in  his  introduc- 
tion to  this  work  says,  p.  viii.:  "The  fea- 
ture of  Afr.  Osborn's  book  which  will  per- 
haps mark  its  most  progressive  aspect  is 
its  insistence  upon  the  reasons  for  an  opin- 
ion.— ^not  the  bare  opinion  alone.  If  there 
is  in  truth  a  science  (and  not  merely  an  in- 
dividual empiricism),  that  science  must  be 
based  on  reasons,  and  these  reasons  must  bo 
capable  of  being  stated  and  appreciated. 
Througliout  this  book  may  be  seen  the  spirit 
of  candid  reasoning  and  firm  insistence  on 
the  use  of  it.  T  believe  that  this  is  the 
spirit  of  the  future  for  the  judicial  attitude 
towards  experts  in  documents.  If  judges 
and  lawyers  can  thoroughly  grasp  the  au- 
thor's faith  in  the  value  of  explicit,  rational 
data  for- e?Ppert  opiniohs,  the  whole  atmoa- 
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would  not  be  unreasonable  to  say  that 
the  handwritijig  expert's  evidence  ought 
to  be  given  weight  according  to  the  rea- 
sons adduced.  It  has  been  suggested 
that  there  is  a  rule  of  law  to  this  ef- 
fect,** but  it  seems  doubtful  whether  the 
court  in  general  have  adopted  any  rule 
on  the  subject.  It  will  be  noticed  that 
the  greater  number  of  the  cases  empha- 
sizing the  importance  of  having  the  rea- 
sons given  for  the  opinion  of  handwrit- 
ing experts  are  found  in  New  York.*^ 
On  a  motion  to  discharge  the  indictment 
in  the  Molineux  Case,  Williams,  J.,  said : 
'This  species  of  evidence  is  coming  to  be 
regarded  as  of  greater  value  than  the 
evidence  of  persons  who  speak  alone 
from  their  own  personal  knowledge  of 
the  handwriting  of  others.  I  do  not  re- 
fer 80  much  to  the  mere  opinion  of  ex- 
perts based  upon  comparison,  as  to  the 
reasons  they  may  give  for  such  opinions. 
— the  similarity  of  letters  and  details  of 
the  writings  which  they  may  point  out  to 
the  jury,  and  which  the  jury,  though  not 
experts,  may  be  able  to  see  for  them- 
selves; and  especially  the  right  of  the 
jury  to  examine  and  compare  the  writ- 
ings for  themselves,  aided  and  assisted, 
it  may  be,  by  the  siiggestiona  of  the  wit- 
nesses who  have  themselves  made  com- 


parisons and  pointed  out  details  in  their 
work  which  the  jury  omi  themselves  ap- 
preciate.'^  •• 

It  has  been  observed  that  the  opinion 
of  an  expert  in  handwriting  standing 
alone,  without  grounds  for  sUeh  opinion, 
amounts  to  very  little,  if  anything  what- 
ever;** and  that  to  exclude  the  reasons 
upon  which  the  opinion  of  an  expert  in 
handwriting  is  based  is  to  deprive  the 
party  largely  of  the  weight  and  value  of 
the  witness's  testimony.^  Also  it  has 
been  said  that  "the  value  of  an  opinion 
of  a  handwriting  expert  must  depend 
upon  the  clearness  with  which  ^the  eicpert 
detfionstrates  its  cbrrectness;"*^  and 
that  the  testimony  of  a  handwriting  ex- 
pert as  to  the  genuineness  of  a  signature 
supported  by  sufficiexttly  dogent  reasons 
might  amount  almost  to  a  demonstra- 
tion.** But  it  was  held  to  be  error  for 
the  court  to  say  to  the  jury  that  if  the 
witness  had  given  his  reasons  presum- 
ably he  "would  have  told  you  how  every 
stroke  di  the  pen  was  made,  and  how  it 
would  be  imptotoible,  or  at  least  not  a 
matter  to  be  believed,  that  another  per- 
son than  the  nrisoner  could  have  made 
the  writing."  ** 

The  reasons  of  the  experts  must  have 
been  of  importiutce  in  a  recent  ease   in 


phere  of  such  inquiries  will  become  more 
healthy.  The  status  of  the  expert  will  be 
properly  strengthened,  and  the  processes  of 
a  trial  will  be  needfully  improved." 

MThe  statement  has  been  made  that 
there  has  grown  up  "what  may  now  be  re- 
garded as  the  prevailing  rule,  tliat  the  testi- 
mony of  a  handwriting  expert  will  be  given 
weight  according  to  the  reasons  whi3i  he 
adduces  in  support  of  it."  W.  A.  Shumaker 
in -21  Lblw  Notes.  206. 

W  People  V.  Molineux  (1800)  27  Misc.  70, 
58  N.  Y.  Supp.  155. 

M  gee  also  in  this  connection  the  charge 
of  Gay  nor,  J.,  to  the  jiirv  in  Redmond  v. 
Manning  (1902;  W.  Y.  Sup.  Ci.  Westchester 
O&unty)  66  Alb.  L.  J.  11,  infra,  VIT. 

«»Re  Koch  (1900)  33  Misc.  153,  68  N.  Y. 
Supp.  375. 

In  Johnson  Service  Co.  v.  Maclernon 
(1911)  142  App.  Div.  677,  127  N.  Y.  Supp. 
431,  the  court  said:  '*The  reasons  for  the 
expert's  opinion,  if  he  had  been  permitted  to 
give  them,  might  and  probably  would  have 
added  great  force  to  his  testimony,  for  the 
mere  expression  of  opinion,  standing  alone, 
has  little  probative  force." 

In  Venuto  v.  Utm  (1911)  148  App.  Div. 
164,  132  N.  Y.  Supp.  1066,  the  court  said: 
"While  the  testimony  of  expert  witnesses  ie 
carefully  weighed  and  accepted  with  cau- 
tion, the  law  allows  such  evidence.  The  con- 
elusion  of  a  handwriting  expert  as  to  tht; 
/Genuineness  of  a  signature,  standing  alone, 
would  be  of  little  or  no  value,  but  support- 
ed by  sufficiently  cogent  reasom  hia  testi* 
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mony  might   amount  almost  to  a  demon- 
stration." 

In  State  v.  Rvno  (19<y4)  68  Kan.  S48.  64 
L.R.A.  303,  74  Pac.  1114,  the  court  said: 
"His  opinion,  unexplained,  might  have  had 
little  value;  but  when  the  reasons  u|>on 
which  it  was  based  were  givea,  the  jury 
could  then  determine  the  soundness  of  hia 
reasons  and  the  correctness  of  his  coiiclii- 
sions." 

4to  O'Neill  T.  Beland  (1907)  133  lU.  App. 
594. 

41  Marshal]  v.  Thomas  (1900)  31  Ohio  C. 
C.  363,  supra,  IL 

« Venuto  V.  Lizzo   (1911)    148  App.  Div 
164,  132  N.  Y.    Supp.    1066;    Re  O'Connor 
(1917)  --  Neb.  — ,  164  N.  W.  570. 

«Withaup  V.  United  SUtes  (1903)  62  C. 
C.  A.  328,  127  Fed.  530,  where  the  court 
said:  ^'Complaint  is  made  of  the  instruc- 
tions given  to  the  jury  oonceming  th«  un- 
spoken reasons  of  the  government's  expert 
witness  for  the  opinion  expressed  by  him 
ad  to  the  simiiarity  or  identity  of  the 
handwriting  in  the  papers  exhibited  to  him. 
.  .  .  A  ruling  of  the  court,  fully  ac- 
quieseed  in  by  defendant's  counsel,  prevented 
the  government  from  placing  this  informa- 
tion before  the  jury  during  the  examination 
in  chief  of  the  witness,  and  the  defendant 
did  not  avail  himself  of  the  privilege  ex- 
pressly accorded  to  him  of  ealliag  it  out 
upon  cross -examinatioa.  Defendant's  eoun- 
sel  was  therefore  uot  in  a  position  to  sub- 
sequently urge  before  the  jury  that  the- 
witness's  opinion  waa  unexplained  or  inex- 
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Missouri,^  wliet^  a  jury  found  against 
a  will,  whieh  omitted  the  next  of  kin, 
against  the  testimony  of  the  attesting 
witnesses,  one  of  whom  was  related  to 
the  beneficiaries,  ehiefly  on  the  testimony 
of  experts,  there  being  two  against  the 
will  who  gave  reasons  for  their  opinions ; 
and  the  only  expert  for  the  will  admitted 
that  he  had  often  testified  as  an  expert 
in  handwriting,  but  had  been  mistaken 
in  some  instanees  in  statements  he  had 
made  in  court  as  to  handwriting.  In  a 
ease  in  lowa,^  in  holding  that  testimony 
by  comparison  of  nonexperts  was  prop- 
erly excluded^  the  court  quoted  from  the 
Code  of  Iowa,  that  "  'evidence  respecting 
handwriting  may  be  given  by  experts,  by 
comparison  or  by  comparison  by  the 
jury  with  writings  of  the  same  person 
which  are  proved  to  be  genuine/  '*  and 
said,  inter  alia:  ''The  value  of  such  evi- 
dence depends  largely  on  the  identifica- 
tion and  number  of  similar  characteris- 
tics or  lack  thereof  between  the  disputed 
writing  and  the  standards.  The  appear- 
ance or  lack  of  one  characteristic  may 
be  accounted  as  a  coinoidefice  or  acci- 
dent, but  as  the  number  increases  the 
probability  of  being  a  mere  coincidence 
or  accident  disappears,  and  conviction, 
as  in  cases  of  eircumstantial  evidence, 
may  become  irresistible.  The  court  or 
jury  ordinarily  will  derive  aid  by  a  com- 
parison in  the  light  of  testimony  by  ex- 
perts, but  the  nonexpert  is  not  able  to 
point    out    differenoes    or    similarities 


such  as  mentioned,  and  their  testimony 
by  comparison  would  be  of  little  or 
no  value  if  received.  Especially  is 
this  true  where  comparison  is  at- 
tempted to  be  made  with  an  instru- 
ment not  seen  for  many  years.  Testi- 
mony of  experts  by  comparison  repeated- 
ly has  been  declared  of  the  lowest  order. 
.  .  .  It  has  been  declared  weak  and  un- 
satisfactory. .  .  .  But  its  weight  is 
for  the  jury.  .  .  .  Because  of  its  un- 
satisfactory elmrf^cter,  the  legislature  in 
its  wisdom  declined  to  authorize,  apd 
impliedly  declared  incompetent,  evidence 
by  compi^rison  by  persons  not  qualified 
to  mark  the  distinctiofis  or  similarities 
on  which  the  value  of  such  evidence  de- 
pends." In  a  case  in  New  Jersey,** 
Magie,  Ch.,  in  sustaining  the  probate  of 
a  will  in  favor  of  which  the  attesting 
witnesses  had  testified,  said:  "The  at- 
tack upon  the  instrument,  and  upon  the 
credibility  of  the  witnesses,  is  grounded 
upon  indications  upon  the  face  of  the 
writing,  alleged  to  be  observable  upon  in- 
spection of  it  by  common  observation,  or 
by  observation  directed  by  and  disclosed 
upon  the  evidence  of  expert  witnesses. 
The  mere  opinions  of  expert  witnesses  on 
handwriti4g,  while  admissible  in  evi- 
dence, and  to  be  considered  by  the  court, 
ought  not  to  be  permitted  to  overcome 
the  positive  testimony  of  unimpeached 
witnesses.  But  the  argument  on  the 
part  of  appellant  in  respect  to  expert 
evidence    is    properly    presented.      The 


plieable.  And  whether  this  was  done  or 
not,  it  was  entirely  appropriate,  in  view 
of  the  sitxiation  which  the  matter  had  as- 
sumed, that  the  court  should  call  the  atten- 
tion of  the  jury  thereto,  and  atate  that 
presumably  the  witness  would  have  been 
able  to  declare  the  reasons  upon  which  he 
proceeded  in  pronouncing  his  opinion.  Men 
are  so  G^enerally  able  to  declare  the  reasons 
far  their  opinioiw,  that  where,  in  testifying 
as  an  expert,  one  has  given  an  opinion  from 
the  witness  stand,  and  has  expressed  him- 
self as  willing  and  able  to  explain  the  opin- 
ion, but  has  been  prevented  from  doing  90, 
it  may  well  be  said  that  presumab^  he 
would  have  been  able  to  decbfire  upon  what 
reasons  hla  opinion  rested.  Thus  far  the 
instruction  is  not  subject  to  criticism.  But 
it  also  said  to  the  jury  that  presumably 
the  witness  *would  have  told  you  how  every 
stroke  of  the  pen  was  made,  and  how  it 
would  be  impossible,  or  at  least  not  a  mat- 
ter to  be  believed,  that  another  person  than 
the  prisoner  could  have  made  the  writing 
upon  the  bock  of  the  check.'  It  is  not  a 
matter  of  common  experience  or  observa- 
tion that  the  opinions  of  men,  or  of  those 
men  who  speak  as  experts  in  handwriting, 
are  so  unerring,  or  that  the  reasons  for 
their  opinions  are  so  well  founded,  convince 
ing,    and    conclusive,    as    the    opinion   and 
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reasons  of  this  witness  were  assumed  to  be 
in  this  instruction.  The  law  does  not  per- 
mit presumptions  to  be  entertained  in  ju- 
dicial proceedings  which  do  not  comport 
with,  or  are  contrary  to,  the  common  ex- 
perience or  observation  of  men.  The  dTect 
of  the  instruction  was  to  convey  to  tlie 
jury  the  impression  that,  as  matter  of  law, 
the  failure  of  the  defendant  to  exercise  the 
full  right  of  cross-examination  accorded  to 
him  by  the  court's  ruling  was  a  confession 
that  the  reasons  in  the  mind  of  the  witness 
for  the  opinion  expressed  by  him  were  so 
well  founde<l*  convincing;,  and  conclusive  as 
to  demonstrate,  if  stated,  that  it  was  impot- 
sil>le,  or  at  least  incredible,  that  the  forgery 
ehai;ged  was  the  act  of  another  person  tl^an 
tlie  defendant.  It  was  equivalent  to  put- 
ting into  the  mouth  of  the  witeess,  and 
before  the  jury,  matters  to  which  the  wit- 
ness had  not  testified,  and  which  did  not 
presumptively  flow  or  result  from  the  tes- 
timony   which   he    had    given.      This    was 


error." 


44  Weber  v.  Strobel  (1917)  —  Mo.  — ,  194 
S.  W.  272. 

45  Murphy  v.   Murphv    (1910)    146  Iowa, 
255,  125  N.  W.  191. 

4«  Wright  v.  Flynn   (1905)    69  N.  J.  Eq. 
753,  61  AtL  973. 
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(daim  is  that  such  evidence  opens  to  our ' 
observation  what  would  not  have  been 
observed  without  the  aid  of  examinatious 
made  by  those  who,  by  practice  and  ex-  • 
perience,  have  acquired  facility  in  such 
observations.  I  apprehend  that  this  is 
the  most  important  function  of  expert 
testimony,  and  the  weight  and  force  of 
such  evidence  is  dependable  upon  its  ex- 
hibiting to  our  senses  that  which  our 
unaided  observation  would  not  discover." 

IV.  Crotta-exatnlnation.  I 

For  a  full  discussion,  see  the  note  in  | 
63  L.R.A.  170  et  seq. 

It   would   seem   clear   that   the   court 
should  allow  great  freedom  to  the  cross- 
examiner  of  an  expert  in  handwriting.*"' . 
It   would  not   be  supposed   that  a  jury , 
would  ordinarily  convict  of  murder  in 
the    first    decree    where    the    court    de- 
clined   to    permit    the    counsel    for    the 
prisoner  to  cross-examine  the  state*s  ex- 
pert in  handwriting  as  to  his  past  errors. 
-5u^  ir  u  case  in  Massachusert.s  *^  it  was 
held  that  it  was  within  the  discretion  of 
the  trial  court  in  a  murder  case  to  refuse . 
to  allow  the  defendant  to  inteiTOgate  a  ! 
handwriting  expert  called  by  the  state : 
as  to  certain  mistakes  which  he  had  made 
in  testifying  in  other  cases.    It  has  been 
held  proper  for  an  expert  in  handwriting , 
to  decline  on  cross-examination  to  give 


an  opinion  on  the  handwriting'  of  doca- 
ments  without  an  opportunity  for  due 
examination.^  It  has  been  held  not 
proper  cross-examination  to  require  an 
expert  in  handwritii^  to  express  ati 
opinion  on  a  signature  visible  only 
through  slits  in  envelops  so  as  not  to 
show  the  rest  of  the  paper  on  which  the 
signature  was  written,  the  court  appar* 
ently  basing  its  opinion  on  the  ground 
that  spurious  signatures  could  not  be  ad- 
mitted  for  such  a  purpose.^^  The  same 
was  held  in  the  ease  of  a  witness  who 
was  familiar  with  the  handwriting  in 
question,  on  the  ground  that  this  method 
was  unfair  to  the  witness.^^  But  cross- 
examination  of  this  nature  was  held 
proper  in  case  of  a  witness  testifying: 
from  acquaintance  with  a  decedent's 
handwriting  who  had  stated  that  his 
knowledge  of  such  handwriting  was  such 
that  he  would  know  the  signature  on 
sight.*'  In  a  recent  case  in  Kansas  it 
was  held  error  to  ask  an  expert  in  hand- 
writing on  cross-examination  as  to  the 
genuineness  of  spurious  si^natares.*^ 

F.  Instmictiona, 

In  general. 

The  weight  and  effect  of  the  opinions 
of  experts  in  handwriting  or  the  results 
of  their  comparisons  is  a  matter  for  the 
jury,**  who  are  not  obliged  to  follow  the 


*T  For  a  case  wh<»ro  the  court  ji^ove  little 
credenoe  to  the  evidence  of  a  handwriting 
expert,  where  the  opportunity  of  cross- 
examination  had  been  lost  owing  to  the 
absence  of  counsel,  see  People  ex  rel.  Han- 
sen V.  Waldo  (1014)  163  App.  Div.  665, 
148  K.  Y.  Snpp.  08."),  infra,  VTI. 

4a  Com.  V.  Tucker  (1005)  180  Mass.  407. 
7  L.R.A:(X.S.>  1056,  76  N.  K.  127. 

«rol»)eit  V.  State  (1005)  125  Wis.  42.'^. 
104  N.  W.  61. 

•OIn  Fourth  Xat.  Bank  v.  McArthur 
(1914)  168  N.  C.  48.  84  H.  K.  30,  Ann.  Cas. 
1017D,  1064.  the  court  referred  to  the  stat- 
ute of  North  Carolina  providing:  "In  all 
trials  in  this  state,  when  it  may  otherwise 
he  competent  and  rele\'ant  to  compare 
handwritings,  a  comparison  of  a  disputed 
writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  shall 
be  permitted  to  be  made  by  witnesses,  and 
such  writings  and  the  evidence  of  the  wit- 
nesaes  respecting  the  same  may  be  sub- 
mitted to  the  court  and  jury  as  evi- 
dence of  the  genuineness  or  otherwise  of 
the  writing  in  dispute.'*  The  court  said: 
"These  papers  should  not  have  been  admit- 
ted at  all.  They  tended  to  introduce  col- 
lateral questions;  to  multiply  the  issues,  in 
fact,  though  perhaps  not  in  form;  to  divert 
the  minds  of  the  jurors  from  the  real  and 
only  questions  to  be  decided;  to  confuse 
them  in  their  deliberations  and  to  put  the 
witness  to  an  unfair  disadvantage  and  to 
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entrap  him  unwarily,  and  also  to  take  the- 
plaintiff  by  surprise  and  deprive  him  of  a 
fair  opportunity  to  know  the  general 
nature  of  the  evidence,  so  that  he  may  pre- 
pare to  meet  it.  It  tends  more  to  muddy 
the  waters,  like  the  cuttlefish,  than  to  ad- 
vance the  purpose  for  which  all  judicial  pro- 
ceedure  is  adopted,  and  that  is,  to  conduct 
the  trial  so  as  to  establish  the  tnith  and  to 
adjudicate  rights  according  to  the  pertinent 
and  determinative  facts,  and  always  to  ad- 
here closely  to  the  issue  upon  which  the 
decision  should  turn.*' 

"People  v.  Patrick  (1005)  182  N.  Y. 
131,  74  N.  E.  843. 

In  Taylor  v.  Taylor  (1004)  138  Mich.  658, 
101  N.  W.  832,  where  it  does  not  appear 
whether  the  witness  was  testifying  as  an 
expert  or  not,  it  was  held  that,  after  he 
had  given  testimony  tending  to  prove  the 
genuineness  of  the  signature,  he  properly 
refused  on  cross-examination  to  answer 
whether  the  signatures  of  certain  docu- 
ments presented  to  him  were  genuine  un- 
less he  was  permitted  to  examine  the 
documents. 

"(iroff  V.  Oroff  (1004)  200  Pa.  603.  50 
Atl.  66. 

M  Underwood  v.  Quantic  (1011)  65  Kan. 
Ill,  116  Pac.  361,  holding,  however,  that 
the  error  was  not  prejudicial  under  the 
circumstances. 

M  People  V.  Driggs  (1010)  14  CaL  App. 
507,  U2  Pac.  677;  Ausmus  v.  People  (1010) 
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opinion  of  experts,'^^  but  ought  to  con* 
Bider  the  credibility  of  expert  witnesses 
and  the  weight  to  be  given  their  testi- 
mony in  the  same  manner  as  they  con- 
sider the  testimony  of  nonexpert  wit- 
nesses.^* 

It  will  be  observed  that  in  Baibd  t. 
Shaffer  "  the  jury  were  instructed  that 
the  testimony  of  an  expert  witness 
should  be  given  such  weight  as  they  may 
deem  it  entitled  to.  A  similar  instruc- 
tion was  given  in  Weber  v.  Strobel.** 

It  is  proper  to  refuse  to  instruct  the 
jury  that  an  ordinary  individual  can  ar- 
rive at  a  conclusion  quite  as  correct  as 
that  of  the  opinion  of  the  most  skilled 
expert  in  handwriting,  particularly  where 
the  jury  are  instructed  that  they  are  not 


obliged  to  follow  the  opinion  of  eio- 
perta.^  In  this  connection,  while  the 
matter  arose  in  relation  to  the  opinion  of 
a  witness  who  was  acquainted  with  the 
handwriting,  it  may  be  noted  that  it  was 
held  proper  to  refuse  to  charge  that  tb« 
testimony  of  a  witness  who  speaks,  from 
his  personal  knowledge  ^'is  more  satis* 
factory  than  the  testimony  of  another 
who  speaks  of  matters  which  lie  in  opin* 
ion  only,"  and  that  the  testimony  vf  a 
witness  who  was  present,  and  who  saw 
the  testator  sign  the  disputed  document, 
should  outweigh  the  statement  of  an*- 
other  witness  who  testifies  that  he  is  ae^ 
quainted  with  the  signature,  and  does  not 
believe  it  to  be  genuine.  The  court  said : 
'^Whether  the  testiaiony  of  one  witness  is 


47  Colo.  167,  107  Pac.  204,  19  Ann.  Caa. 
491;  Murphy  v.  Murphy  (1910)  146  Iowa, 
256,  125  N.  W.  191  (obiter)  ;  Baird  v. 
Hhaffeb,  ante,  638;  Howard  v.  Creech 
(1907)  81  Ky.  L.  Rep.  201,  101  S.  W.  974; 
Weber  v.  Strobel  (1917)  —  Mo.  — ,  194 
&  W.  272;  Re  O'Connor  (1917)  —  Neb, 
^  154  1*5^,  w.  670. 

WRe  Thomas  (1909)  155  Cal.  488,  101 
Pac.  798;  Weber  v.  Strobel  (1917)  —  Mo. 
— .  194  8.  W.  272. 

MLafrentz  &  K.  Co.  v.  Cavanagh  (1911) 
166  lU.  App.  306,  supra,  II.;  Ratrd  v.  Shaf- 

FEB. 

W  Ante,  638. 

M  (1017)  —  Mo.  — ,  104  S.  W.  272, 
where  the  court  said:  "One  inatruction, 
given  on  the  court's  own  motion,  told  the 
jury  that  the  opinions  of  experts,  tliou^ 
proper  for  their  consideration  and  entitled 
to  receive  all  the  weiglit  which  reasonably 
and  justly  belongs  to  them,  'are  nevertlic- 
loBS  not  binding  on  you  against  your  own 
judgment,  but  should  be  weighed,  and  es- 
pecially so  where  they  differ,  and  should 
be  compared  by  you  and  such  effect  allowed 
as  you  think  right.'  Complaint  is  made  of 
the  failure  of  the  court  to  explain  to  the 
jury  that  the  opinions  of  exports  were 
merely  advisory  and  could  be  taken  into 
coDsideratioti  only  with  other  facta  in  the 
ease.''  The  court  observed:  "Appellants 
offered  no  instruction  limiting  or  defining 
the  office  of  expert  testimony,  and  there- 
fore  cannot  complain  of  the  court's  failure 
to  so  instruct.  The  'weight  which  reasona- 
bly and  justly  belongs*  to  such  opinions  is 
defined  in  that  part  of  the  instruction 
quoted." 

MRe  Thomas  (1909)  156  CaL  488,  101 
Pac.  798,  approving  a  refusal  to  direct 
the  jury  as  follows:  "In  a  case  involving  the 
comparision  of  different  writings  where  the 
question  is  one  of  resemblance  or  similari- 
ty, an  Ordinary  individual  (!an  arrive  at  a 
conclusion  quite  as  correct  as  that  of  the 
opinion  of  the  most  skilled  expert  in  hand- 
writing. Jurors  have  a  right  to  use  their 
eyes  as  well  as  their  ears  in  such  a  case, 
and  may  differ  in  their  conclusion  from  the 
opinion    of    the    expert    witness."     In    the 


course  of  its  opinion  the  court  referred  to  a 
statement  of  the  court  made  in  the  caso  of 
People  V.  Storke  (1900)  128  Cal.  mi.  60 
Pac.  1090,  where  it  was  said:  "In  a'casw 
involving  a  comparison  of  different  writ- 
ings, the  ordinary  individual  can  frequently 
arrive  at  a  conclusion  quite  as  correct  as 
that  of  the  opinion  of  the  most  skilled 
expert  in  haudwritii^,  particularly  where, 
as  in  this  case,  this  expert  testl^ed  that 
there  was  no  rpsomblance  or  similarity," 
— as  to  which  the  court  in  the  Thomas 
Case  said,  inter  alia:  *'In  saying  that 
the  ordinary  individual  can  *fre(|uently 
arrive  at  as  correct  a  conclusion  as  can 
an  expert,  it  may  perhaps  be'  said  that 
there  was  sometiiing  of  an  overstiitement  of 
the  fact.  Certainly  in  the  majority  of  in- 
stances  the  miiul  of  the  expert  and  trained 
observer,  disciplined  to  discern  not  only 
obvious  dissimilarities,  but  to  detect  as  well 
actual  dissimilarities  disguised  under  the 
appearance  of  similitude,  will  arrive  at  a 
result  more  coiret't  than  will  that  of  the 
untrained  observer.  But  aside  from 'tins, 
the  proposed  instruction  oontains  ik>  quali- 
fication at  all,  and  goes  far  beyond  the  lan- 
guage of  this  court  in  declaring  that  an  or- 
dinary individual  can  arrive  at  a  ooncluAion 
quite  as  correct,-— a  declaration  which  this 
court  has  never  made,  and  which  is  support- 
ed neither  by  reason  nor  authority.  More- 
over, upon  the  question  of  the  weight  to 
be  accord^  to  the  expert  testimony  and 
the  jury's  right  and  power  in  judging  such 
evidenoe,  the  instructions  were  full.  Thus, 
to  quote  but  one  of  several  instructions, 
the  court  declared  as  follows:  'Generally 
the  testimony  of  experts  will  not  be  al- 
lowed to  overthrow  the  positive  and  direct 
evidence  of  credible  witnesses  who  testify 
from  their  personal  knowledge.  While  the 
law  permits  in  certain  cases  expert  testi- 
mony in  reference  to  handwriting  to  be  giv- 
en, yet  such  testimony  should  be  received 
with  great  caution,  and  the  jury  are  at  lib- 
erty to  reject  it  if  they  should  find  it  not 
weil  founded  in  fact.  The  jury  are  at  liberty 
to  use  their  own  judgment  in  the  matter  of 
handwriting,  and  are  not  obliged  to  follow 
the  opinion  of  experts.' 


»  w 
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more  'satiafactory'  than  that  of  another 
is  to  be  determined  by  the  jury  upon  the 
facts  and  circumstances,  because  the 
word  'satisfactory'  as  there  used  meants 
manifestly  truthful,  and  whether  both 
witnesses  are  equally  credible  can  only  be 
determined  by  the  jury  under  all  the  cir- 
cumstances of  the  case."  ^ 

It  has  been  held  to  be  error  to  in< 
struct  the  jury  ''that  the  evidence  as  to 
the  genuineness  of  handwriting  is  gener- 
ally regaided  as  of  a  weak  and  unsatis- 
factory character,  not  only  from  the 
ezactness  with  which  handwriting  may 
be  imitated,  but  also  on  account  of  the 
diasimilaHty  to  be  found  in  different 
specimens  of  the  handwriting  of  the 
same  person,  executed  at  different  times 
and  under  different  circumstances."*^ 

Vi*  TypetvTiting, 

See  in  general  the  note  in  45  L.B.A. 
(N.S.)  860,  on  comparison  of  and  expert 
evidence  as  to  typewriting. 

In  recent  years  the  authenticity  of 
typewritten  documents  has  become  of 
great  importance.  Here  we  are  told  that 
the  expert's  testimony  may  be  of  two 
classes:  (1)  as  to  the  identity  of  the 
machine  on  which  the  document  was 
written,  and  (2)  as  to  the  identity  of  the 
writer  who  used  a  particular  machine. 
Cases  of  the  second  class  have  not  been 
frequent  enough  to  test  the  matter.  In 
a  case  in  Quebec,*  where  it  was  held 
that  a  tjrpewritten  will  was  holographic, 
it  was  argued  by  counsel  ''that,  as  a  mat- 
ter of  fact,  the  characteristics  of  type- 
writing are  more  difficult  to  copy  than 
those  of  ordinary  handwriting,  resulting 
from  involuntary  action,  such  as  differ- 
ence in  speed,  pressure,  etc.,  which  can 
always   be   discovered  by  photography, 


but  can  never  be  successfully  copied.'' 
In  a  recent  California  ease,  however,** 
in  holding  that  a  will  typewritten  by  the 
testator  was  not  "writteai"  by  him  with- 
in the  statute  of  holographic  wills,  the 
court  said  that  the  other  meaning 
'^ould  greatly  enlarge  the  opportunities 
for  successful  forgeries  by  taking  away 
the  means  of  detection  which  the  legis- 
lature had  in  mind,  and  would  defeat  the 
purpose  of  the  statute  by  destroying  the 
safeguards  which  its  requirements  were 
designed  to  secure."  In  another  recent 
California  case**  concerning  a  type- 
written deed,  the  court,  while  holding  the 
inquiry  to  be  immaterial,  said:  '  "An 
effort  was  directed  to  show  by  expert  tes- 
timony that  one  of  the  defendants, 
Charles  F.  Gall,  had  prepared  the  deed, 
which  was  typewritten,  and  it  was  sought 
to  show  by  a  purported  expert  on  type- 
writing, not  that  the  deed  had  been  t3rped 
on  a  particular  kind  of  machine,  hut  that 
it  had  been  typed  upon  a  particular  kind 
of  machine  by  the  defendant  Charles  F. 
Gall.  Of  course,  typewriting  is  not 
handwriting.  .  .  .  Expert  testimony 
is  allowed  under  our  Code  concerning 
the  handwriting  of  a  person.  Code  Civ. 
Proc.  §  1870,  subd.  9.  .  .  .  Assuming 
for  the  moment  that  there  are  character- 
istics in  typewriting  which  would  enable 
an  expert  to  say  whe  had  or  had  not  done 
a  given  piece  of  work,  the  inquiry  was 
unimportant  to  the  case." 

Coming  to  the  cases  of  the  identity  of 
the  machine  on  which  the  document  in 
question  was  written,  the  matter  was 
uiged  as  long  ago  as  1886  in  a  Canadian 
case  referred  to  in  the  note,  but  the 
opinion  of  the  judges  thereon  is  ob- 
scure.**   The  importance  of  the  evidence 


60  state  V.  SkiUman  (1908)  76  K.  J.  L. 
464,  70  Atl.  88,  affirmed  in  (1909)  77  N. 
J.  L.  804,  70  Atl.  1073. 

For  another  instruction  in  regard  to  the 
reasons  for  the  expert's  opinion,  see  With- 
aup  T.  United  States  (1903)  62  C.  C.  A. 
3^.  127  Fed.  530,  supra.  III. 

«t  Davis  V.  Lambert  (1903)  69  Neh.  242, 
95  N.  W.  602,  an  aetion  upon  a  promissory 
note,  where  the  defense  was  a  denial  that 
tlie  purported  signature  of  the  defendant 
was  genuine,  and  a  great  many  witnesses 
on  both  sides  testified  as  experts  concern- 
ing the  genuineness  of  the  disputed  sig- 
nature, a  large  numerical  majority  of  them 
favoring  the  contention  of  the  defendant, 
and  the  instruction  was  given  at  the  in- 
stance of  the  plaintiff. 

MRe  Aird  (1905)  Rap.  Jud.  Quebec  28 
C.  S.  235. 

«ae  Dreyfus  (1917)  —  Cal.  --,  L.R.A. 
1917F,  391,  165  Pac.  941. 
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WWolf  v.  Gall  (1917)  —  Cal.  — ,  169 
Pac.  1017. 

•fi8cott  V.  Crerar  (1886)  U  Ont  App 
Rep.  162,  reversing  (1886)  11  Ont.  Rep. 
541.  on  aooount  of  the  exclusion  of  evidence 
as  to  the  authorship  of  the  typewritten 
document  alleged  to  be  libelous.  The  case 
is  obscure  as  to  whether  the  appellate  court 
placed  its  decision  at  all  on  the  refusal  of 
the  trial  court  to  allow  an  expert  in 
caligraphy  to  work  the  machine  then  in 
court  or  to  state  whether  if  allowed  to 
print  with  the  machine  it  was  his  opinion 
that  he  could  identify  the  work  of  the 
machine,  or  on  the  exclusion  of  testimony 
that  the  **e"  of  the  machine  was  defective, 
the  trial  courf  excluding  this  evidence  on 
the  ground  that  the  witness  by  whom  it 
was  shown  was  not  an  expert.  Hagarty* 
Gh.  J.,  said  the  witness  lost  referred  to 
did  not  need  to  be  an  expert  to  testify  to 
matters  within  hie  own  knowledge.     Bur- 
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is  BOW  generally  reeog^ized.^  In  Levy 
V.  Eust,*^  Pitney,  V.  C,  said,  in  re- 
ferring to  tlie  evidence  of  an  expert 
typewriter  as  to  certain  reeeipts:  '^He 
says  that  in  every  one  of  these  the 
period  mark  is  too  low;  below  what  it 
slH>iiId  be,  without  exception ;  and  an  ex- 
amination of  them  bears  him  out  .  .  . 
The  period  mark,  instead  of  having^  the 
underside  of  it  on  a  line  with  the  nnder- 
Ade  of  the  body  of  the  letters,  has  half 
its  width  below  the  line,  and  g^od  type- 
writing does  not  have  that.  The  next  ie 
the  letter  *s.'  The  letter  V  is  'oflf  its 
feet,'  and  every  one  of  them  makes  a  bad 
mark,  and  every  one  of  them  marks  ex- 
actly the  same.  There  is  not  a  period 
mark  in  one  of  these  receipts,  and  ther^ 
is  not  a  letter  *s' — small  's' — in  one  of 
these  receipts,  that  has  not  the  same 
characteristics.  Then  he  says  the  letter 
ii'  is  a  little  too  far  to  the  left  That  is 
not  to  manifest  unless  you  go  into  detail, 
and  look  at  it  in  all  its  surroundings, 
becanse  its  being  out  of  place  will  appear 
either  more  or  less  according  to  what 
kind  of  a  letter  is  beside  it.  For  in- 
stance, if  there  is  a  wide  letter  beside  it, 
it  will  appear  very  clearly;  if  there  is  a 
narrow  letter  beside  it,  it  will  not  appear 
so  clearly.  But  it  is  there,  and  I  saw  it 
clearly  in  every  case  where  he  pointed  it 
out.  .  .  .  Now,  a  large  amount  of 
typewriter  work  done  in  Mr.  Rust's  office 
was  produced  here.  It  had  been  pro- 
duced in  court  already  in  agreements 
written  at  the  same  time,  almost,  with 
the  dates  of  these  receipts,  and  not  one 
of  them  "has  anv  such  characteristic.  I 
have  looked  at  them  with  great  care,  and 
did  at  the  time.  Now  those  things,  to  my 
mind,  are  a  great  deal  better  evidence 
than  anything  that  has  been  produced 
liere  in  the  expert  way,  of  the  fact  that 
those  receipts  were  not  made  out  by  Mr. 
Rust's  typewriter  machine."     In  a  case 


in  XJtah^  it  was  held  there  was  noi 
error,  where  an  expert  typewriter  testi- 
fied, and  his  evidence  was  not  disputed,, 
''that  the  letters  and  affidavits  showed 
that  the  type  used  in  printing  them  was 
i)t  the  same  class  and  size,  that  certain 
letters  (type)  were  defective,  broken, 
and  out  of  repair,  that  certain  other 
letters  were  out  of  alignment,  and  the 
spacing  between  certain  letters  was  too 
great;  that  those  pecnliarities  and  de- 
fecUi  appeared  in  the  affidavits  and  type- 
written letters,  and  the  addresses  re- 
ferred to  which  were  typewritten;  that 
he  examined  twenty-four  typewriting 
machines  in  Prove  City,  one  of  which 
had  the  same  diefective  type,  which  made 
lettering,  lining,  and  spacing  in  exact 
conformity  with  the  pecaliarities  in  these 
respects  of  the  affidavits,  letters,  and  ad- 
dresses on  the  envelops.  He  also  testi- 
fied that,  while  it  might  be  possible  for 
two  machines  out  of  repair  to  have  pre- 
cisely the  same  defects  and  to  produce 
the  same  faulty  printing  in  every  respect 
that  characterized  the  letters  and  affi- 
davits mentioned,  such  a  thing  or  coin- 
cidence is  not  at  all  probable."  In 
People  V.  Storrs^  it  was  important,  if 
not  esset^tial,  to  the  ease  for  the  prosecu- 
tion, to  prove  that  the  body  of  the  docu- 
ment was  produced  by  the  use  of  the  de- 
fendant's typewriting  machine.  For  this 
purpose  the  district  attorney  introduced 
in  evidence  another  paper,  irrelevant  to 
the  issue,  prepared,  by  a  witness  who  was 
at  the  time  the  defendant's  law  partner, 
upon  the  defendant's  typewriter.  It  was 
held  that  the  law  sanctioned  the  recep- 
tion of  the  evidence  substantially  on  the 
theory  adopted  by  the  trial  judge,  who 
stated  that  the  paper  was  received  not 
so  much  as  a  standard  for  the  com- 
parison of  handwriting,  as  Upon  the 
principle  that,  where  an  impression  is 
made  upon  paper,  wood,  leather,  or  any 


ton.  J.,  said:  "A  witaess  of  ordiaary  ca- 
pacity and  experience  may  be  able  to  state 
whether  a  particular  letter  of  the  alphabet 
resembles  one  made  by  a  caligraph  pro- 
duced and  worked  before  him,  from  having 
seen  the  documents  printed  by  the  same 
machine,  at  least  with  as  much  certainty 
as  a  witness  who  is  called  upon  to  say 
whether  a  particular  paper  was  written  by 
a  person  with  whose  handwriting  he  is  fa- 
miliar, from  habits  of  correspondence,  or 
from  having  seen  him  writ<»." 
••  See  cases,  infra,  in  the  text.  ' 

It  may  be  here  noted  also  that  in  Huber  i 
Mfg.  Co.  V.  Claudel  (1905)  71  Kan.  441,  80 
Pac.  $)60,  the  court  recognized  that  a  type- 
written   letter    might   have    dtstinguishing 
peculiarities. 
«7  (1893)  —  N.  J.  Eq.  ~,  49  Atl.  1017. 

L.rv.A.1018D. 


« State  V.  Freshwater  (1906)  60  Utah, 
442,  116  Am.  St.  Rep.  853,  86  Pac.  447. 

W  (1912)  207  N.  Y.  147,  45  LJl.A.(N.S.) 
860,  100  N.  E.  730,  Ann.  Cas.  19140,  196.  It 
may  be  noted  that  in  this  case  the  defend- 
ant was  convicted  of  forgery  against  the 
evidence  of  six  witnesses  who  testified  that 
they  had  seen  the  instrument  in  question 
signed  by  the  person  whose  name  was  al- 
leged to  be  forged;  whether  their  testimony 
was  impeached  or  not  is  not  reported.  There 
was  evidence  aj^ainst  the  genxnneness  of  the 
signature  by  several  business  men  who  were 
familiar  with  the  handwriting  of  the  pur- 
ported maker,  and  evidence  by  a  handwrit- 
ing expert  to  the  same  effect.  The  convic- 
tion, however,  was  reversed  for  exclusion 
of  testimony  offered  by  the  defendant  on 
another  branch  of  the  case. 
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other  plastie  material  by  an  instrumeat 
or  meehanical  contrivance  havizig  or  pos- 
sessing a  defect  or  peculiarity,  the  iden- 
tity of  the  instrument  may  be  estab- 
lished by  proving  the  identity  of  the 
defects  or  peculiarities  which  it  im- 
presses on  different  papers.  The  court 
said;  ''If  the  impression  of  a  seal  were 
in  controversy,  it  would  surely  be  com- 
petent to  show  by  other  impressions 
from  the  same  sealing  instrument  that 
the  impression  was  invariably  charac- 
terized by  a  particular  mark  or  defect. 
Impressions  made  by  a  shoe,  for  the  sole 
and  very  purpose  of  comparison,  would 
.undoubtedly  be  competent  evidence  in  a 
prosecution  for  burglary,  where  it  was 
sought  to  identify  the  accused  by  means 
of  his  footprints.  This  evidence  is  quite 
analogous."  In  People  v.  Risley,"'^®  where 
it  was  claimed  that  the  defendant  had  al- 
'tered  a  typewritten  affidavit  by  inserting 
the  words  ''the  same,''  it  was  held  that 
specimens  of  typewriting  made  upon  the 
defendant's  machine  two  days  subse- 
quent to  the  alleged  offense  were  such 
standards  as  the  law  recognizes,  and 
were  properly  received  in  evidence  un- 
der the  rule  of  People  v.  Storrs.  And  in 
a  recent  case  in  Texas  ^^  it  was  held  that 
under  the  rules  of  comparison  of  hand- 
writing there  was  no  error  in  permitting 
witnesses  qualified  to  give  opinions  to 
testify  that  two  letters  were  written 
upon  the  same  typewriter  as  was  a  letter 
admittedly  coming  from  the  appellant. 

But  in  People  v.  Risley  (N.  Y.)  supra, 
very  serious  doubt  is  cast  upon  the  re- 
liability of  the  testimony  of  experts  as  to 
the  identity  of  the  machine  upon  which 
the  document  in  question  was  written. 
The  case  was  reversed  because  of  the 
error  in  permitting  a  professor  of  mathe- 
matics to  testify  as  to  the  improbability 
of  the  recurrence  in  other  machines  of 
defects  in  a  certain  machine  on  which  it 
was  claimed  the  words  "the  same"  had 
been  written  and  fraudulently  added  to 
a  certain  affidavit.  There  was  a  sharp 
conflict  at  the  trial  on  the  important 
question  of  fact,  w^hether  the  words 
claimed  to  have  been  forged  were  written 
upon,  the  defendant's  typewriter.  In  the 
first  place,  "it  appearied  by  the  testimony 
of  an  expert  called  by  the  people  that  he 
had  inspected  some  20,000  typewriter 
machines  and  never  saw  one  that  was 
perfect;  that  the  alignment  of  the  ma- 
chine was  practically  the  'heart'  of  the 

■W  (1915)  214  N.  Y.  75,  108  N.  E.  200, 
Ann.  Cas.  1916D,  775. 

71  Rudy  V.  State  (1917)  —  Tex.  Crim. 
Rep.  — ,  195  S.  W.  187,  reversing  a  ocmvic- 
tion  on  another  ground. 

L.R.A.1918D. 


same,  that  the  spacing,  key,  levers,  rout- 
ing, space,  carriage,  all  these  center 
around  the  alignment,  and  a  machine 
cannot  be  manufactured  so  the  alignment 
will  come  perfect.  Another  expert  wit- 
ness testified  that  'alignment  is  how  the 
letters  approach  to  or  recede  from  the 
base  line.  These  letters  sometime  strike 
below  the  line  and  above  the  line,  and 
that  is  common  observation,  I  think,  in 
looking  at  typewriting.  A  letter  may  be 
normal  in  character  in  the  usual  type- 
writing operation;  it  may  be  on  the  line 
practically  all  the  time,  but  it  can  be 
made  to  strike  above  or  below  the  line. 
Sometimes  you  will  find  the  letter  above 
the  line,  next  time  you  will  see  it  is  on 
the  line.' "  Of  thirteen  similar  defects 
testified  to  by  the  people's  expert,  two 
were  variable,  one  was  the  slant  of  the 
letter  "t,"  which  the  people's  witnesses 
admitted  was  a  common  occurrence,  and 
ten  were  due  to  alleged  defects  in  the 
type.  The  people's  expert  witnesses, 
who  examined  the  type  of  the  defend- 
ant's machine  with  a  microscope,  v^ere 
able  to  name  five  defects,  which  their 
testimony  on  cross-examination  tended  to 
show  were  common  on  used  machines. 
Those  defects  existed  in  three  letters 
most  generally  used.  Photographs,  ten 
diameters  enlarged,  were  claimed  to 
show  five  other  defects,  consisting  of  the 
letter  "s"  being  heavy  in  the  uf^ier  and 
lighter  in  the  lower  parts,  the  letter 
"a"  being  heavy  in  the  lower  «nd 
lighter  in  the  upper  parts,  and  an  almost 
imperceptible  swerve  in  one  of  the  down 
strokes  of  the  letter  "m."  Each  of  the 
defects  alleged  varied  in  the  disputed 
writing  and  the  two  standards  of  com- 
parison; and  there  were  other  differences 
between  the  standards  and  the  disputed 
writing,  "which,  together  with  the  dif- 
ferences in  the  defects  in  dispute,"  said 
Miller,  J.,  "may  have  resulted  from  de- 
fects in  different  typewriters,  from  differ- 
ent  ribbons,  from  the  way  in  which  the 
writing  was  done,  and  conceivably  even 
from  the  manner  in  which  the  enlarg'ed 
photographs  were  produced."  Hogan,  J., 
discussed  the  evidence  of  the  mathemat- 
ical expert  in  part  as  follows :  "The  wit- 
ness .  .  .  was  permitted  to  testify  that 
by  the  application  of  the  law  of  mathe- 
matical probabilities  the  chance  of  such 
defects  being  produced  by  another  type- 
writing machine  was  so  small  as  to  Le 
practically  a  n^ative  quantity.  The 
witness  asserted  that  when  the  facts  are 
ascertained  the  application  of  the  law  of 
probabilities  to  them  is  a  matter  of  pure 
mathematics,  and  not  of  speculation  or 
opinion.  He  defined  the  law  of  probabil- 
ities as  *a  proper  fraction  expressing  the 
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mtio  of  the  number  of  ways  an  event 
may  happen  divided  by  the  total  number 
of  ways  in  which  it  ean  happen/  The 
various  defects  claimed  to  be  visible  and 
pointed  out  by  the  experts  in  the  speei* 
mens  of  typewriting  made  upon  the  de- 
fendant's machine,  oorresponding  to  like 
defects  in  the  letters  of  the  two  words 
^the  same'  in  the  alleged  altered  docu- 
ment, were  called  to  the  witness's  atten- 
tion by  the  distriot  attorney,  and  he  was 
asked  to  apply  the  law  of  mathe- 
matical probability  thereto.  For  illus- 
tration he  was  asked:  'If  it  be  assumed 
that  it  is  as  probable  that  any  given  let- 
ter will  slant  as  it  is  it  will  not  slant,  are 
you  able  to  ascertain  what  is  the  prob- 
abilitv  that  the  letter  *^V^  in  the  six  let- 
ters,  t,  h,  e,  s,  a,  m,  will  slant  and  the 
others  remain  perpendicular f  He  an- 
swered: 'One  in  sixty-four.'  Practical- 
ly the  same  form  of  question  was  put  to 
him  in  regard  to  missing  serifs  on  other 
letters  and  embracing  various  features 
pointed  out  by  the  experts,  and  by  a 
process  of  compounding  these  results 
concerning  each  of  the  particular  defects 
the  witness  was  permitted  to  give  his 
conclusion  that  the  probability  of  these 
defects  being  reproduced  by  the  work  of 
a  typewriting  machine  other  than  the 
machine  of  defendant  was  one  in  four 
thousand  million^  which  was,  of  course, 
equivalent  to  a  statement  that  it  could 
never  occur.  The  witness,  so  far  as  the 
record  discloses,  was  not  qualified  as  an 
expert  in  typewriting;  he  had  never 
made  a  study  of  such  work,  or  of  the 
machine  claimed  to  have  been  used  for 
the  purpose  of  interpolating  words  in  the 
document  oiTered  in  evidence,  nor  did  he 
take  into  consideration  in  arriving  at 
his  result  the  effect  of  the  human  oper- 
ation of  such  a  machine,  that  is,  whether 


the  same  defects  would  always  be  dia- 
eemible,  no  matter  who  was  the  indi- 
vidual operating  the  machine.  These 
factors,  and  many  others  which  we  can- 
not foresee,  and  which  in  all  likelihood 
are  beyond  the  possibility  of  any  human 
being  to  ascertain,  would  enter  into  any 
calculation  of  this  character.  The  state- 
ment of  the  witness  was  not  based  ui)on 
actual  observed  data,  but  was  simply 
speeulati%'e,  -and  an  attempt  to  make  in- 
ferences deduced  from  a  general  theory, 
in  no  way  connected  with  the  mattei* 
under  consideration,  supply  the  ussuil 
method  of  proof.'"* 

Vil.  Value  and  weight  of  the  evidence 

in  general. 

The  foregoing  cases  show  that  the 
knowledge  of  the  expert  in  handwriting 
is  of  much  value,  partieularly  the  cases 
in  subdivision  III.,  upon  the  value  of  the 
reasons  for  the  expert's  opinion.  The 
case  for  the  expert  was  persuasively  put 
by  Gay  nor,  J.,  in  charging  the  jury  in 
Redmond  v.  Manning,''^  where  he  said: 
"They  only  come  here  to  instruct  us. 
They  come  here  and  they  compare  these 
signatures  with  genuine  signatures,  and 
they  point  out  the  similarity  or  the  dis- 
similarity, the  contrast  or  the  compari- 
son, and  in  that  way  educate  us  and  help 
us  more  or  less  to  take  them  ourselves 
and  look  them  over  and  see  to  what  ex- 
tent they  I'esenible  each  other,  and  to 
educate  us  sufficiently  to  be  able  to  say 
whether  we  think  they  are  genuine  or 
not." 

As  has  been  theretofore  stated,  it  has 
been  held  that  the  jury  are  not  to  be 
charged  that  the  testimony  of  an  eye- 
witness to  a  writing  is  more  satisfacto^ 
than  that  of  one  who  gives  his  opinion,''^ 
and  that  it  is  error  to  charge  that  evi- 


7< Miller,  J.,  concurring,  said,  inter  alia: 
"Even  aasuming  that  the  alleged  eleven  de- 
fects, variable  as  they  were  in  extent  and 
character  in  the  disputed  writing  and  the 
standards,  had  some  resemblance  to  defects 
in  the  defendant's  typewriter,  the  likeli- 
hood of  similar  defects  in  type  recurring 
in  another  typewriter  would  depend  on  the 
dies  from  which  they  were  made,  on  the 
process  of  manufacture,  on  the  greater 
likelihood  of  particular  parts,  such  as  serifs, 
being  broken  by  use,  on  the  material  com- 
posing the  type,  on  the  way  in  which  the 
machine  had  been  used,  and  doubtless  on 
many  other  things  which  do  not  now  occur 
to  me;  and  yet  the  problem  was  sought  to 
he  determined  by  a  so-called  law  of  mathe- 
matical probability  regardless  of  actual  ex* 
perience,  physical  facts,  or  the  element  of 
human  agency,  and  on  the  assumption, 
manifestly  false,  that  a  given  thing  was 
as  Uable  to  liappen  as  not  to  happen.    Up- 
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on  selected  data,  wliich  may  or  may  not 
have  been  the  ones  involved  in  the  problem, 
it  was  computed  that  the  same  tslant  of  the 
letter  't'  would  occur  once  in  256  times, 
like  computations  were  made  as  to  each  of 
the  alleged  defects,  and  by  compounding 
the  results  it  was  computed  that  all  would 
occur  in  combination  once  in  4,000,000,000 
times.  Thus  the  happening  ot*  a  past  event 
was  sought  to  be  established,  not  by  wit- 
nesses of  the  fact,  not  by  proof  of  the  cir- 
cumstances surrounding  it  or  the  causes 
contributing  to  it,  but  an  abstract  doctrine 
of  chances,  which  was  put  before  the  jury 
as  a  demonstration  to  a  mathematical  cer- 
tainty." 

78  1902;  N.  Y.  Sup.  Ct.  Westchester 
Countv)  65  Alb.  U  J.  11. 

74  State  v.  Skillman  (1008)  76  N.  J.  I* 
464,  70  Atl.  83,  affirmed  in  (1909)  77  N.  J. 
L.  804,  76  Atl.  1075. 
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denee  as  to  the  genuineness  of  handwrit- 
ing is  generally  regarded  as  of  a  weak 
and  unsatisfactory  character^*  Indeed, 
apart  from  certain  local  rules,  see  su« 
pra,  XL  under  'Tarticular  local  ques- 
tions,''— ^it  is  clear  that  there  is  no  gen- 
eral rule  of  law  that  the  testimony  of 
an  expert  is  not  to  prevail  over  that  of 
an  eyewitness. 

Perhaps  the  strongest  class  of  eases 
illustrating  the  importance  of  expert 
testimony  in  handwriting  are  those  re- 
jecting wills  against  the  testimony  of 
the  attesting  witnesses  where  there  was 
evidence  of  handwriting  experts  against 
the  will.  It  will  be  observed,  however, 
that  in  Baird  v.  Shaffer,''*  the  case 
against  the  will  was  so  strong  without 
the  expert  and  opinion  testimony  that  it 
may  be  doubted  whether  it  was  needed. 
In  Re  Toung  ''^  a  will  was  rejected  as  a 
forgery,  to  some  extent  on  the  prepon- 
derance and  the  weight  of  expert  testi- 
mony on  the  part  of  the  contestants,  the 
attesting  witnesses  being  of  bad  char- 
acter. In  Re  O'Connor  '•  the  court  held 
a  will  to  be  a  forgery  on  various  evi- 
dence, including  the  evidence  of  experts. 
The  court  said:  ''The  qualifications  of 
the  expert  witnesses  called  by  contest- 
ants are  challenged,  but  they  both  show 


candor  s^d  scientific  kxiowledge.  The  ex^ 
perts  did  not  confine  themselves  to  mere 
opinioUy  but  supported  their  conclusion 
by  reasons  which  appeal  to  the  judg- 
ment. Such  testimony  on  the  si3}>ject 
of  handwriting,  when  considered  with 
genuine  and  disputed  writings,  may 
amount  almost  to  a  demonstration*  Yen- 
uto  V.  Lix20  (1911)  148  App.  Div.  164, 
132  N.  Y.  Supp.  1066."  In  Weber  v. 
Strobel^  a  jury  found  against  a  will^ 
which  omitted  the  next  of  kin,  against 
the  testiitony  of  the  attesting  witnesses, ' 
one  of  whom  was  related  to  the  benefici- 
aries, chiefly  on  the  testimony  of  ex- 
perts, there  being  two  against  the  will, 
who  gave  reasons  for  their  evidence, 
where  the  only  expert  for  the  will  ad> 
■utted  that  he  had  often  testified  as  an 
expert  in  handwriting,  but  had  been  mis- 
taken in  some  instances  in  statements  he 
had  made  in  court  as  to  handwriting.^® 

On  the  other  hand,  the  recent  eases  are 
not  wanting  in  expressions  of  judicial 
opinion  as  to  the  weakness  of  expert 
testimony  of  handwriting.*^ 

^'We  think  we  are  not  far  from  ex- 
pressing the  consensus  of  judicial  opin- 
ion when  we  say  that  of  all  testimony 
upon  which  courts  are  called  to  pass  that 
of  expert   witnesses  upon  questions  of 


75  Davis  V.  Lambert  (1903)  00  Neb.  242, 
95  N.  W.  692. 

w  Ante,  638. 

77  (1911)  .50  Or.  .348,  116  Pac.  95,  1060. 
Ann.  Cas.  1913B.  1310. 

7i  (1917)  —  Neb.  —,  164  N.  W.  570. 

79  (1917)  —  Mo.  — ,  104  S.  W.  272. 

MJt  Was  held  to  be  error  to  exclude  the 
testimony  of  experts  who  had  compared  the 
signature  to  the  paper  offered  as  a  will  with 
a  prior  will  already  in  evidence,  in  Holt  v. 
Willett  (1911)  2.52  111.  228,  96  N.  E.  84S, 
Ann.  Cas.  1912D,  264,  where  the  attesting 
witnesses  had  testified  for  the  will  and  th€ 
contestants  offc?rcd  the  experts. 

•I  In  People  ex  rel.  Hansen  v.  Waldo 
(1914)  163  App.  Div.  666,  148  N.  Y.  Supp. 
986,  the  court  reinstated  a  policeman  dis- 
missed from  the  force  on  the  ground  that 
he  had  written  an  anonymous  letter,  the 
only  direct  testimony  against  him  being 
that  of  an  expert  in  handwriting  whom  he 
did  not  have  an  opportunity  to  cross-exam- 
ine. Tlie  court  said:  "I  have  no  intention 
to  reflect  upon  this  expert  or  to  belittle 
him.  He  stands  high  in  his  calling  and  is 
n  frequent  witness.  But  this  kind  of  evi- 
dence is  characterized  by  our  court,  of  ap- 
peals as  of  a  dangerous  nature.  Hoa^r  v. 
Wright  (1903)  174  N.  Y.  43,  63  L.R.A.  163, 
66  N.  E.  570.  And  in  Hardy  v.  Harbin 
(1894)  154  U.  S.  606.  and  22  L.  ed.  378,  14 
Sup,  Ct.  Rep.  1172,  Hunt,  J.,  writes  as  fol- 
lows: *Tho8e  having  much  experience  in  the 
trial  of  questions  depending  upon  the  gen- 
•  uineness  of  handwriting  will  not  require  to 
be  reminded  that  there  is  nothing  in  the 
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whole  range  of  the  law  of  evidence  more 
unreliable,  or  where  courts  and  juries  are 
more  liable  to  be  imposed  i:qf>on.'  And  in 
Black  V.  Black  (1878)  80  N.  J.  Eq.  224, 
Van  Fleet,  V.  C,  says:  The  opinion  of  ex- 
perts, based  on  comparison  alone,  is  evi- 
dence of  low  degree,  and  has  been  regarded 
by  eminent  judges  much  too  uncertain,  even 
when  only  slightly  opposed,  to  afford  a  safe 
foundation  for  a  judicial  decision.  Gumev 
V.  I^nglands  (1822)  5  Barn.  &  Aid.  330,  IflNB 
feng.  Reprint,  1212,  24  Revised  Rep.  396: 
Doe  ex  dem.  Mudil  v.  Kuckermore  (1836) 
6  Ad.  &  £1.  751,  111  Eng.  Reprint,  1349, 
2  Nev.  &  P.  16,  W.  W.  A  D.  405,  7  L. 
J.  Q.  B.  N.  S.  33;  1  Oreenl.  Ev.  §  580, 
note  (2);^tarkie,  Ev.  17S,  note  (e).»  Mr. 
Moore  in  his  valuable  work  on  Facts 
has  assembled  various  judictal  utter- 
ancea  to  the  effect  that  this  kind  of  evi- 
dence is  most  unsatisfactory,  very  inconclu- 
sive, most  unreliable,  and  of  tiie  lowest 
probative  force.  Moore,  Facts,  §  615.  And 
an  eminent  writer  has  said  that  'a  jury 
is  bound,  therefore,  to  accept  the  opinion  of 
an  expert  as  to  handwriting,  even  when 
uncontradicted,  as  an  argnment  rather  than 
a  proof;  and  to  make  allowance  for  all  the 
disturbing  influences  by  which  the  iud«?- 
ment  of  an  expert  may  be  .  moved.'  1 
Whart.  Ev.  .3d  ed.  §  722.  And,  tinaliy,  it 
is  common  knowledge  that  experts  of  the 
highest  standing,  even  when  most  positive 
in  their  opinions,  have  erred.  And  see 
Moore,  Facts,  §  6.34.  The  peculiar  value  of 
cross-cxflminntion  of  this  kind  of  witness  is 
recognized   (Hoag  v.  Wright  (1903)   174  N. 
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handwriting  is  the  moftt  nnsatisfae- 
tory."*^  ''As  a  nteiiaBwy  rule  to  the  sj»- 
cority  of  land  titles,  it  has  freqniently 
been  hcdd  that  testimony  ixom  experts, 
as  to  the  genuineness  of  a  signature,  and 
the  r<l3ilks,of  eomfiariaonfl  made  4vjr  <^rt 
or  jury  aie  ol  the  moat  nmatisf actory 
oharaeler."^  ^'The  wntera  iipen  the  wab- 
jeet  find  the  evidence  dangerotn  and 
very  unsattsf aetory  ;"^  "vwry  Httle,  if 
any,  relianee  ought  to  be  plaeed''  upon 


it ;  ^  it  ''is  aeee|)ted  with  great  relue- 
tanee  by  the  court."  •• 

It  is,  of  oourse,  the  vtter  conflict  so 
often  knet  with  in  the  teBttmony  of  ex- 
perts in  handwriting  which  more  than 
anything  else  leads  to  the  opinion  that 
the  evidence  is  so  insecure  and  danger- 
ous.^ "It  was,"  said  the  ooort  in  a 
case  in  Miasissippi,  "in  utter  conflict,  as 
is  usually  the  ease  with  expert  testi- 
mony." **  In  a  recent  base  in  Manitoba,*^ 


Y.  42,  63  L.R.A.  16^,  66  N.  E.  679),  and 
yet  in  the  case  at  bkr,  by  the  refiiaal  to 
adjourn  the  trial  in  order  that  the  relator's 
coun^l  might  attend,  u&tU  after  this  «fx- 
pert  was  diamiaaed  from  the  stand,  the  re- 
lator was  deprived  of  the  benefit  of  coim- 
sel's  services  in  croas-examination  of  this 
witness." 

The  same  court  followed  the  Hansen 
Case  in  People  ex  rel.  Mara  v.  Waldo  (1914) 
168  App.  Div.  890,  150  H.  Y.  8iipp.  985, 
where  the  facts  seem  to  have  been  similar. 

ttBane  v.  Gwinn  (1900)  7  MaOlo,  389,  63 
Pac.  e34. 

n. Johnston  v.  Linder  (1813)  168  Iowa, 
441,  143  N.  W.  4ia 

MBanque  Xationale  v.  Tremblay  (1913) 
Rap.  Jud.  Quebec,  46  C.  S.  304. 

"Testimony  of  experts  by  comparison 
repeatedly  has  been  declarpd  of  the  lowest 
order.  .  T  .  It  has  been  declared  weak  and 
unsatisfactory:"  Murphy  v.  Murphy  (1910) 
146  Iowa,  2o6,  126  N.  W.  191. 

^  In  affirming  a  decree  dismissing  a  peti- 
tion for  an  issue  of  devisavit  vel  non  the 
court  said:  "It  is  hardly  conceivable  that, 
(»n  the  testimony  offered  by  the  appelhxnt 
in  support  of  her  application  for  an  issue 
devisavit  vel  non,  any  jury  would  return 
a  verdict  against  the  wiH,  and  it  is  certain 
that  such  a  finding  would  be  promptly  set 
aside  by  a  trial  judge.  We  have  repeat- 
edly said  that,  in  every  such  case,  the  issue 
should  be  refused,  and  while  we  have  usually 
siiid  so  in  connection  with  an  application  for 
ni\  issue  on  the  ground  of  lack  of  testa- 
mentary capacity  or  undue  influence,  there 
i>*  Tio  reason  why  the  rule  should  not  apply 
when  the  testimony  of  one  or  two  experts 
is  practically  all  that  is  opposed  to  positive 
proof  of  the  execution  of  the  will  or  the 
evidence  of  A  cloud  of  witnesses,  familar 
for  years  with  the  handwriting  of  the  de- 
ceased, that  the  signature  is  genuine. 
'Experts  are  received  to  testify  whether 
the  writing  is  a  real  or  a  feigned  hand, 
and  may  compare  it  with  other  writings 
already  in  evidence  in  the  issue.  .  .  . 
But  upon  this  kind  of  evidence  learned 
judges  are  of  the  opinion  that  very  little, 
if  anv,  reliance  ought  to  be  placed.'  1 
CJreenl.  Ev.  15lh  ed.  §  5W,  note."  Fuller's 
VMnte   (1908)    222  Pa.   182,  70   Atl.   1005. 

In  Berkley  v.  Maurer  (1909)  41  Pa.  Super. 
Ct.  171,  the  court  obsei^ved  that  it  is  true 
that  expert  testimony  is  usually  regarded 
as  corroborative  only. 

MK»«  V.  He|Klers<Hi  (1911)  18  Can. 
Crim.  Cas.  245. 
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Win  Re  Burtis  (1905)  107  App.  Div.  51, 
94  m.  Y.  Supp.  961,  17  N.  Y.  Anno.  Cas. 
136,  reversing  (1904)  43  Misc.  437,  89  N. 
Y.  Supp.  441,  the  court  reversed  a  decree  of 
the  surrogate  refusing  to  admit  a  will,  his 
decision  being  to  the  effect  thtUt  the  pro- 
posed will  was  a  forgery;  and  the  court 
on  appeal  sent  the  case  back  for  a  aew 
trial,  stating  that  a  large  number  of  ex- 
pert 'witnesses  testified  on  both  sides  in 
regard  to  the  forgery,  and  that  the  court 
was  of  the  opinion  that  their  evidence  left 
the  question  in  dispute  quite  as  involved 
in  doubt  as  before  tneir  evidence  w»s  given. 

In  White's  Succession  (1913)  132  U. 
890,  61  So.  860,  where  there  were  two 
experts  on  opposite  sides,  one  finding  no 
differences  in  the  writings,  and  the  other 
a  numl)er  of  differences  though  he  had  not 
examined  all  the  writings  in  evidence,  the 
court  said:  "Mr.  O'Sullivan  frankly  acknowl- 
edged a  few  errors  of  comparison,  due 
to  the  fact  that  he  had  not  examined  all 
the  writings  of  Mrs.  White  produced  on 
the  trial  of  the  cause.  It  appears  that 
Mrs.  White  crossed  her  *t's'  in  three  dif- 
ferent ways,  only  one  of  which  appeared 
in  the  letters  examined  by  Mr.  O'Sullivan. 
This  incident  shows  the  uncertainty  of  proof 
by  comparison,  even  when  hiSde  by  recog- 
nised experts.  Where  the  two  best  experts 
in  the  comjDunity  differ  so  radically  as  to 
the  genuineness  ol  the  'second  will,'  nothing 
is  left  to  guide  the  court  except  the  evidence 
of  lay  witnesses  and  the  facts  and  circum- 
stances of  the  case." 

It  may  be  noted  that  in  Re  Mara  (1911) 
137  N.  X.  Supp.  151,  where  the  opinions  of 
two  experts,  one  on  each  side,  were  con- 
trary, the  court  pointed  out  that  in  the 
case  of  an  illiterate  man,  signatures  would 
be  more  apt  to  resemble  each  other  than  in 
that  of  one  literate. 

MRoy  V.  First  Nat.  Bank  (1903)  —  Miss. 
— ,  33  So.  494,  where  the  expert  testimony - 
as  to  whether  the  defendant  signed  a  paper 
was  in  utter  conflict,  and  he  denied  sign- 
ing it,  and  there  were  other  reasons  in  his 
favor,  it  was  held  to  be  error  to  refuse  to 
direct  a  verdict  for  the  defendant.  The 
court  said:  "It  certainly  does  not  need  to 
be  said  that  the  expert  testimony  was 
competent.  That  was  too  elementary  for 
statement.  But,  being  competent,  it  was 
in  utter  conflict,  as  is  usually  the  case 
with  expert  testimony.  One  expert,  intro- 
duced by  the  plaintiff  himself,  testified  that 
Roy  did  not  sign  the  note  in  controversy.' 

SSRex  V.  Law  (1909)  19  Manitoba  L.'R. 
259. 
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where  the  experts  in  handwriting  were 
two  and  two,  one  of-  the  judges  in 
the  appellate  eourt,  where  the  con\uc- 
tion  was  reversed,  said:  '^The  learned 
chief  justice  cautioned  the  jury  as  to  the  { 
danger  of  relying  wholly  upon  the  evi- 
dence of  experts  in  handwriting  and 
stated  that  if  he  were  upon  a  jury  he 
would  hesitate  to  convict  upon  expert 
testimony  alone.  I  think  he  might  have 
gone  further  and  have  told  the  jury 
that,  where  the  experts  called  were 
equally  divided  in  their  opinions  as  to 
the  writing  being  that  of  the  accused, 
and  where  she  denied  upon  oath  that  it 
was  hers,  t)ie  prosecutor  had  failed  in 
establishing  that  the  letters  had  been 
written  by  her." 

In  one  case*®  the  court  said:  "Up- 
wards of  one  hundred  witnesses  testified 
upon  the  issue  as  to  the  genuineness  or 
falsity  of  the  signature  to  the  note  in 
suit.  Some  forty-iive  of  them  were 
called  by  the  plaintiff,  and  about  sixty 
by  the  defendant.  Among  these  were 
bankers,  merchants,  and  others  who  had 
been  engaged  in,  or  transacted  business 
with,"  the  alleged  maker.  **Several  pro- 
fessional experts  in  handwriting  also 
testified  at  length,  and  with  the  aid  of 
photographic  representations,  both  actu- 
al and  enlarged,  reproduced  upon  glass 
and  ordinary  plates,  of  the  signature  in 
question,  and  other  signatures  of  Hun- 
ter admitted  to  be  genuine  and  attached 
to  documentary  evidence,  explained  and 
attempted  to  justify  their  respective 
theories.  In  connection  with  their  testi- 
mony large  and  powerful  lenses  were 
used,  of  which  the  trial  court  had  the 
benefit."  As  to  which  the  court  ob- 
serves: "We  are  ui!iable  to  say  that  the 
greater  weight  of  the  expert  evidence  as 
to  the  genuineness  of  the  signature  to 
the  note  in  suit  is  manifestly  with  the 
appellant.  Neither  can  it  fairly  be  said 
that  such  evidence,  when  considered  in 
connection  with  the  facts  and  circum- 
stances attending  the  entire  transaction, 
clearly  tends  to  show  that  the  signature 
-was  that  of  appellee." 

In  connection  with  these  expressions 
of  the  courts  as  to  the  unreliability  of 
expert  opinions,  it  is  proper  to  consider 
a  distinction  which  is  presented  in  sub- 
division III.  supra,  between  the  mere 
opinions  of  the  witnesses  and  the  rea- 
sons and  facts  presented  in  support  of 
them.  The  latter  may  or  may  not  be 
convincing,  but,  as  some  of  the  judges 
have  pointed  out,  they  may  sometimes  be 


MRay   V.   Hunter    (1905)    122   lU.   App. 
466. 


sufficient  of  themselves  to  carry  convic- 
tion, irrespective  of  the  witness's  own 
opinion. 

VIII.  Summary, 

If  there  were  no  way  to  detect  forged 
writing,  forgery  would  be  a  safe  and 
flourishing  business,  and  the  interest  of 
the  public  and  of  every  individual  would 
be  at  the  mercy  of  the  forgers. 

Until  recent  years  expert  testimony 
as  to  genuineness  of  disputed  writing, 
even  when  it  was  correct,  was  usually 
unscientific,  consisting  mostly  of  mere 
expression  of  opinions  without  the  abil- 
ity to  point  out  the  grounds  for  them. 
More  recently,  however,  scientific  meth- 
ods have  developed  and  experts  are 
better  able  to  point  out  reasons  or  facts 
which  may  aid  the  judge  or  jury,  and 
which  may  even,  as  the  courts  have  in 
some  cases  expressed  it,  amount  to  a 
demonstration. 

But  the  unfortunate  conflict  of  experts 
in  this  field,  as  well  as  in  others,  has 
been  the  subject  of  many  severe  if  not 
caustic  comments  by  judges  and  law 
writers.  The  case  with  which  an  array 
of  experts  has  usually  been  obtainable 
on  each  side  of  a  case  has  much  weak- 
ened public  confidence  in  the  reliability 
of  their  testimony.  The  system  by  which 
experts  are  employed  at  large  compen- 
sation by  the  parties  to  the  litigation 
has  at  the  least  a  tendency  to  make  all 
but  the  very  highest  grade  of  men,  con- 
sciously or  unconsciously,  assume  a  par- 
tisan attitude  in  favor  of  the  party  that 
employs  them.  Sworn  as  impartial  wit- 
nesses, their  attitude  is  too  often  that  of 
hired  advocates  in  the  guise  of  witnesses. 
A  party  who  hires  such  witnesses  and 
pays  them  large  fees  commensurate  with 
their  scientific  training  is  not  likely  to 
employ  any  except  those  who  will  testify 
in  his  favor;  and  on  the  other  hand,  ex- 
perts who  are  looking  for  employment 
may  not  always  be  proof  against  the  in- 
ducement to  aeconmiodate  their  views  to 
the  wishes  of  their  employer.  Such  a 
contract  of  hiring  seems  to  be  very 
nearly  within  the  range  of  the  rule  of 
public  policy  which  condemns  as  illegal 
many  contracts,  the  tendency  of  which 
is  unfavorable  to  the  purity  of  justice, 
regardless  of  the  good  faith  or  intent  of 
the  parties  to  the  particular  contract,  or 
the  fact  that  no  evil  directly  resulted 
from  it;  for  instance,  a  contract  to 
procure  the  evidence  needed  to  win  a 
lawsuit,  which,  though  it  does  not  intend 
or  necessarily  involve  any  corruption  or 
wrongdoing,  is  deemed  pemieions  be- 
cause it  may  create  an  inducement  to 


L.R.A.3918D, 


ANNO.— EXPERT  TESTIMONY— HAND WRITIKa  AND  T^YPEWRITING.      «€» 


procure  falae  teetmony.  It  is  the  ten- 
dency, and  not  the  necessary  result  of 
the  contract,  which  condemns  it,  and  the 
faet  that  some  men  are  too  honorable 
and  too  strong  to  be  affected  by  such  il- 
licit inducement  does  not  prove  that  a 
tendency  to  bias  may  not  be  too  strong 
for  others  to  resist.  But  whether  the 
employment  of  professional  experts  at 
lai^e  fees  can  be  held  invalid  on  grounds 
of  public  policy  or  not,  the  suspicion  of 
bias  on  their  part  cannot  be  entirely 
overcome  so  long  as  they  are  faired  under 
the  present  system. 

That  suspicion,  however,  could  be 
quickly  overcome  if  they,  like  other  wit« 
neases,  were  called  and  paid  by  the  pub- 
lic only,  instead  of  being  hired  to  sup- 
port one  side  of  the  ease.  Whether  this 
could  be  accomplished  best  by  creating 
official  experts,  by  requiring  parties  to 
agree  on  the  experts  to  be  employed  and 
then  providing  for  their  payment  as  part 
of  the  disbursements  in  the  case,  or  by 
some  more  or  less  similar  method,  it  is 
certainly  in  the  interest  of  justice  and 
also  of  the  expert  witnesses  themselves 
that  some  system  should  be  found  by 
which  their  testimony  shall  be  sought 
and  procured  for  the  truth  alone,  and 
not  to  help  win  the  case  for  the  litigant 
who  hires  the  witness. 

But  the  mere  opinion  of  an  expert 
witness  may  become  relatively  unimport- 
ant if,  in  the  language  of  Osborn  on 
^'Questioned  Documents,''  he  succeeds  in 
making  ''the  facts  themselves  testify  and 
stand   out,    silent    but    convincing    wit- 


nesses." The  courts  whieh  have  most 
caustically  eommented  oa  the  nntrust- 
worthiness  of  expert  opiaioos  have,  at 
least  in  most  instancesi  been  speaking 
in  reference  to  their  opinionB  only,  with- 
out referring  to  the  seeend  class  of  ex- 
pert teslimcmy  mentioned  above  in  sub^ 
division  UL,  namely,  the  reaaons  6r  the 
facts  supporting  the  opiaiona  Atten- 
tioii  to  this  part  of  an  expert's  testimony 
is  comparatively  recent.  It  intvoduces 
a  new  feature  of  the  subjed:  whieh  is 
likely  to  be  of  increasing  importance. 
The  more  fully  the  facts  and  reasons  are 
brought  out  by  the  experts,  the  naore 
the  judge  or  jury  may  be  helped  to  ac- 
quire a  basis  of  intelligent  judgment  of 
their  own  on  the  matter  in  dispute,  and 
thereby  become  more  nearly  independent 
of,  if  not  indifferent  to>  the  opinions  of 
the  experts.  The  possibility  that  an  ex- 
pert witness  may  thus  bring  out  the  facts 
and  reasons  for  his  opinion  in  the  case 
of  a  disputed  writing,  in  a  way  to  be 
clearly  perceived  and  understood  by 
jurors,  seems  to  be  much  greater  in  the 
case  of  testimony  as  to  a  disputed  writ* 
ing  than  in  the  case  of  much  other  scien^ 
tific  testimony,  such,  for  instance^  as  that 
of  a  medical  expert.  The  value  and 
weight  of  expert  testimony  in  respect  to 
dii^mted  writings  is  therefore  by  no 
means  limited  to  the  mere  opinions  of 
the  witnesses,  and  it  obviously  increases 
in  proportion  to  the  extent  to  whieh  the 
witnesses  can  present  cogent  reasons  and 
facts  which  the  judge  or  jury  can  intelli- 
gently understand.  B.  B.  B. 


COLORADO  StJPREME  COURT. 
(In  Banc.) 

CITY  AND  COUNTY  OF  DENVER  et  al., 

Plffs.  in  Err., 

v- 
DENVER   k    RIO    GRANDE    RAILROAD 

COMPANY. 

(—  Colo.  —,  167  Pac.  969.) 

Constitutional  law  —  power  to  compel 
removal  of  .switch  tracks. 

1.  The  police  power  of  a  municipality  ex- 
tends to  compelling  a  railroad  company  to 
remove  switcn  tracks  which  cross  its  street, 
regardless  of  the  character  of  right  under 
which  they  were  established  and  maintained. 
For  other  cases,  see  Constitutional  Law,  II. 

e,  5,  in  Dig.  1-52  X.  8. 

Note.  —  The  power  of  a  municipality  to 
compel  the  removal  of  a  spur  track,  turn- 
out, or  switcli  from  a  street  or  highway  is 
treated  in  the  annotation  following  Dayton 
V.  South  Covington  &  C.  S.  R.  Co.  L/R.A. 
191SB,  481. 


Railroads  -^  power  to  compel  removal 
of  switch  tracks. 

2.  A  municipal  corporation  Is  not  de- 
prived of  power  to  reqmire  the  removal  ol 
switch  tracks  crossing  its  street  because 
they  are  used  only  at  hours  when  the  travel 
along  the  street  is  comparatively  light. 
For  other  cases,  see  Municipal  Corporations, 

II.  c,  ^,  5,  (2),  in  Dig.  1^2  N.  8. 

Same  —   tracks   across   street   as   nui- 
sance. 

3.  Requiring  a  railroad  company  to  re- 
move switch  tracks  across  a  pubho  street 
is  not  unreasonable  ii  tfakwe  served  by  the 
switch  can  be  aoeonmodated  equally  well 
some  other  way^  while  the  amount  of  traffic 
on  the  street  makes  the  tracks  a  continuing 
menace  and  a  nuisance. 

For  other  cases,  see  Municipal  Corporations, 
II.  0,  4,  ft,  (2),  in  Dig.  1^2  y.  8. 

<jQn«  4,  1917.) 

ERROR  to  the  District  Court  for  Denver 
County  to  review  a  judgment  in  favor 
of   plaintiff   in   an   action  brought  to  re- 


L.R.A.1918D 


wo 


COLORADO  SUPREME  OOUftT. 


straiti  the  delendant  efty  and  county  from 
enforcing  an  ordinance  to  compel  the  ra- 
moval  of  a  certain  railroad  track  at  a  street 
intersection.     Reversed. 

The  facts  are  stated  in  the  (qiinion. 

Messrs.  I.  N.  SteYens,  0*orge  Q.  Rieli* 
moBd,  Jacob  J.  Idebermiuiy  JAmes  A, 
Biarsh,  and  Noi%on  Montgoaiery  for 
piaintiffB  in  ervor. 

Messrs.  BS.  N.  dark,  R.  G.  liaeas,  and 
J.  O.  MtcMurry,  for  defendant  in  error: 

'I^  plaitttiff^s  occupancy  of  W^^dcoop 
street  ivith  its  track  in  question  itfas  law- 
ful. 

Denver  &  R.  O.  R.  Co.  v.  Ailing,  99  U. 
S.  463,  25  L.  ed.  438 ;  United  States  v.  Den- 
ver &  R.  6.  R.  Co.  150  U.  S.  1,  87  L.  ed. 
975,  14  Sup.  Ct.  Rep.  11;  Council  Bluffs  v. 
Kansas  City  ft  St.  J.  &  C.  B.  R.  Co.  45 
Iowa,  338,  24  Am.  Rep.  773;  Atlantic  ft 
P.  R.  Co.  V.  St.  Louis,  66  Mo.  228;  Iowa 
Teleph.  Co.  v.  Keokuk,  P.U.R.1916B,  141, 
226  Fed.  82;  Pacific  R.  Removal  Cases,  115 
U.  S.   1,   14,  18,   29  L.   ed.   319,   323,   825, 

5  Sup.  Ct.  Rep.  1113;  California  v.  South- 
ern P.  R.  Co.  127  U.  8.  1,  39,  32  L.  ed. 
150,  157,  2  Inters.  Com.  Rep.  153,  8  Sup. 
Ct.  Rep.  1073 ;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.  135  U.  S.  641,  34  L.  ed.  205, 
10  Sup.  Ct.  Rep.  965;  Luxton  v.  North 
River  Bridge  Co.  153  U.  S.  525,  629,  38 
L.  ed,  808,  810,  14  Sup.  Ct.  Rep.  ^91; 
Central  P.  R.  Co.  v.  California,  162  U.  S. 
91,  40  L.  ed.  908,  16  Sup.  Ct.  Rep.  766; 
Southern  P.  R.  Co.  v.  United  States,  183 
U.  S.  519,  46  L.  ed.  307,  22  Sup.  Ct.  Rep. 
164;  Wilson  v.  Shaw,  204  U.  S.  24,  83, 
51  L.  ed.  S51,  356,  27  Sup.  Ct.  Rep.  243; 
Joyce,  Francliises,  §§  129,  141;  Mattingly 
v.  District  of  Columbia,  97  U.  S.  G87,  24 
Lu  ed.  1098;  Nash  .v,  l«owry,  37  Minn.  261, 
33  N.  W.  787;  3  Dill.  Mun.  Corp.  5th  ed. 
§  1122;  State  ex  rel.  Jacksonville  v.  Jack- 
sonville Street  R.  Co.  29  Fla.  590,  10  So. 
690;  United  R.  ft  Canal  Co.  v.  Jersey  City, 
71  N.  J.  L.  80,  58  Atl.  71;  Missouri  River 
Teleph.  Co.  v.  Mitchell,  22  S.  D.  191,  116 
N.  W.  67;  Rochester  ft  L.  O.  Water  Co. 
V.  Rochester,  176  N.  Y.  36,  68  N.  E.  117; 
Millvale  v.  Evergreen  R.  Co.  131  Pa.  1, 
7  L.R.A.  369,  18  Atl.  993;  Harrison  v. 
New  Orleans  P.  R.  Co.  34  La.  Ann.  462,  44 
Am.  Rep.  438;  Elliott,  Roads  ft  Streets. 
3d  ed.  §  936;  Denver  ft  S.  F.  R.  Co  v. 
Domke,  11  Colo.  247,  17  Pac.  777;  Colo- 
rado C.  R.  Co.  V.  Mollandin,  4  Colo.  154; 
Mohawk  Bridge  Co.  v.  Utica  ft  S.  R.  Co. 

6  Paige,  554;  Union  P.  R.  Co.  v.  Hall,  91 
U.  S.  348,  23  L.  ed.  430;  Moses  v.  Pitts- 
burgh, ¥t,  W.  ft  C.  R,  Co.  :il  HI.  515;  Smith 
V.  Helmer,  7  Barb.  416;  Rio  Grande  R.  Co. 
V.  Brownsville,  45  Tex.  88:  Mason  v.  Brook- 
lyn City  ft  N.  R.  Co.  35  Barb.  378;  Hazel- 
hurst  V.  Freeman,  52   Ga.  244;    People  v. 


Brooklyn,  t.  k  C.  I.  R.  Co.  99  N.  .Y.  76? 
Com.  V.  Erie  ft  N.  £.  R.  Co.  27  Pa.  389^ 
67  Am.  Dec.  471;  Earmers'  Twmp.  Road 
Co.  V.  Coventry,  10  Johns.  389;  St.  Looia^ 
H.  ft  K.  C.  R.  0>.  T.  Hannibal  Union  Depot 
Go.  125  Mo.  82,  28  8.  W.  483;  Central  of 
Georgia  R.  Co.  v.  Union  Springs  ft  N.  R. 
Co.  144  Ala.  639,  2  I/.R.A.(N.S.)  144,  39 
So.  473. 

The  use  to  which  this  track  is  devoted 
has  tlie  impress  of  pnUic  use  and  service. 

1  Lewis,  Em.  Dom.  3d  ed.  §  264;  Zircle 
v.  Southern  R.  Co.  102  Va.  17.  102  Am. 
St.  Rep.  805,  45  S.  £.  802;  Roby  v.  State,. 
76  Neb.  450,  107  N.  W.  766;  St.  Loui8. 
I.  M.  ft  S.  R.  Co.  v.  Petty,  67  Ark.  350, 
20  L.R.A.  434,  21  S.  W.  SS4;  Chicago 
ft  N.  W.  R.  Co.  V.  Morehouse,  112  Wis, 
1,  56  L.R.A.  240,  88  Am.  St.  Rep.  91S, 
84  N.  W.  849;  Stockdale  v.  Rio  Grande 
WcHtem  R.  Co.  28  Utah,  201,  77  Pac.  849; 
Madera  R.  Co.  v.  Raymond  Granite  Col 
3  Cal.  App.  668,  87  Pac.  27;  Kansas  City,. 
S.  ft  G.  R.  Co.  T.  Louisiana  Western  R. 
Co.  116  La.  178,  5  L.R.A.(N.S.)  512,  40 
So.  672,  7  Ann.  Cas.  831;  Highland  Boy 
Gold  Min.  Co.  v.  Strickley,  28  Utah,  215, 
1  L.R.A.(N.S.)  976,  107  Am.  St.  Rep.  711, 
78  Pac.  296,  3  Ann.  Cas.  1110;  Chicago, 
B.  ft  N.  R.  Co.  V.  Porter,  43  Minn.  527,  46 
N.  W.  75:  Dotson  v.  Atchison,  T.  ft  S.  F. 
R.  Co.  81  Kan.  816,  106  Pac.  1045;  Phil- 
lips V.  Watson,  63  Iowa,  28,  18  N.  W.  659; 
Morrison  v.  Thistle  Coal  Co.  119  Iowa,  705, 
94  N.  W.  507;  Dubuque  ft  S.  C.  R.  Co.  v. 
Ft.  Dodge,  D.  M.  ft  S.  R.  Co.  146  Iowa, 
666,  125  N.  W.  672;  Colorado  Eastern  R. 
Co.  V.  Union  P.  R.  Co.  41  Fed.  293;  Farns- 
worth  V.  Lime  Rock  R.  Co.  83  Mc.  440,  22 
Atl.  373;  Ulmer  v.  Lime  Rock  R.  Co.  98 
Me.  579,  66  L.R.A.  387,  57  AU.  1001; 
Colorado  Springs  v.  Colorado  ft  S.  R.  Co. 
38  Colo.  107,  89  Pac.  820;  Southern  P.  Co. 
V.  Portland,  227  U.  S.  559,  57  L.  ed.  04-J. 
33  Sup.  Ct.  Rep.  308. 

The  city  is  estopped  to  deny  th«  right  of 
plaintiiT  to  use  the  track  for  lawful  pur- 
poses. 

Chicago  V.  Union  Stock  Yards  ft  Transit 
Co.  164  III.  224,  36  L.K.A.  281,  45  N.  E. 
430;  Colorado  Springs  v.  Colorado  ft  8.  R. 
Co.  38  Colo.  107,  89  Pac.  820. 

By  permitting  the  user  of  this  track  for 
forty  years  tht*  city  has  waived,  as  to  it, 
any  breach  of  any  condition  with  ret^pect 
thereto.  The  city's  acquiescence  and  con- 
sent constitute  a  waiver. 

Dern  v.  Salt  Lake  City  R.  Oow  19  Uteh, 
46,  56  Pac.  556;  Commercial  Electric  Light 
ft  P.  Co.  V.  Tacoma,  17  Wash.  661,  oO  Pac. 
592;  Seattle  v.  Columbia  ft  P.  S.  R,  Co. 
6  Wash.  379,  33  Pac.  1048. 

Even  if  the  facts  of  this  case  were  such 
as  to  warrant  the  regulation  of  the  time 
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nod  manlier  of  tiie  um  oI  the  crossing,  t}i«y 
certainly  cannot  justify  the  prohibition  c^ 
all  use  and  the  con^oation  of  the  plain- 
tiff's property  by  the  removal  of  the  track. 

Grand  Trunk  Western  R.  Co.  v.  ^uth 
Bend,  227  U.  S.  544,  &7  U  ed.  033,  44 
L.RJL(N.S.)  405,  33  Sup.  Ct.  Rep.  303  i 
Harrison  v.  New  Orleans  P.  R.  Co.  34  La. 
Ann.  462, 44  Am.  Rep.  438 ;  Shreveport  Trac- 
tion Co.  V.  Shreveport,  122  La.  1,  120  Am. 
St.  Rep.  345,  47  So.  40;  Hestonville,  M.  & 
F.  Paas.  R.  Co.  v.  Philadelphia,  80  Pa. 
210;  State,  Hudson  Teleph.  Co.,  Prose- 
cutor, V.  Jersey  City.  40  N.  J.  L.  303,  60 
Am.  Rep.  610,  8  Atl.  123;  Philadelphia, 
W.  ft  B.  R-  Co.  V.  Bowers.  4  Houst.  (Del.) 
506;  3  Dill.  Mun.  Corp.  5th  ed.  §  1260. 

The  police  power  is  based  upon  overruling 
neceflsity,  and  not  on  choice  or  convenience. 

Dobbins  v.  Los  Angeles,  lOo  U.  8.  223, 
1220,  40  L.  ed.  169,  171,  25  Sup.  Ct.  Rep.  18; 
Holden  v.  Hardy.  160  U.  S»  366,  308,  42 
L.  ed.  780,  703,  18  Sup  Ct.  Rep.  383;  Orlando 
V.  Pragg,  31  Fla.  Ill,  34  Am.  St.  Rep.  17, 
19  L.RA.  106,  12  So.  368;  Wood,  Nuisan- 
ces, 3d  ed.  §  744;  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984;  Russell,  Pol. 
Power,  p.  96;  Chicago  v.  Union  Stock 
Yards  ft:  Transit  Co.  164  111.  224,  35  LJi.A. 
281,  45  N.  E.  430. 

Bailey,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  Denver 
ft  Rio  Grande  Railroad  Company  to  re- 
strain the  city  and  county  of  Denver  from 
enforcing  Ordinance  Numl>er  34,  Series  of 
1914,  by  which  the  city  geeks  to  compel 
the  removal  of  a  certain  railroad  track  at 
the  intersection  of  Seventeenth  and  \Vyn- 
koop  streets,  in  Denver.  Tlie  trial  court 
found  the  ordinance  illegal  and  void,  and  an 
injunction  was  issued  restraining  the  city 
from  interfering  with  the  track,  reserving 
to  it,  however,  the  right  to  determine  the 
extent  of  the  powers  and  privileges  of 
the  railroad  company  after  the  expiration 
of  its  charter.  To  this  judgment  the  city 
jisAigns  error,  and  brings  the  cause  here 
for  review. 

For  convenience  the  railroad  company 
will  be  designated  as  plaintiff  and  the  city 
as  defendant,  as  in  the  coui-t  below. 
Briefly,  their  respective  contentions  are  as 
follows:  The  company  alleges  that  it 
has  authority  by  legislative  enactment  to 
occupy  the  street;  that  an  ordinance 
passed  in  1871,  ratified  by  Congress  in  1872, 
and  further  ratified  by  city  ordinance  in 
1875,  1878,  and  1886,  granted  it  a  franchise, 
and  further,  that  the  city  is  estopped  to 
deny  this  right. 

The  defendant  city  denies  that  any  such 
legislative  authority  was  given  to  the  com- 
pany;  asserts  that  the  Ordinance  of  1871 


waa  ultva  viies  tmd  voidv  that  the  act  of 
Coagresa  reUed  upon  sinp^  legalised  the 
incorporation  of  tiie  company  aud  gave  it  a 
right  of  way  acroaa  public  lands;  that  the 
Ordinance  oi  187:1,  bei^g  ultra  vires  and 
voi4k  could  not  be  ratified  by  subsequent 
ordiAancee;  t|iat  tl^e  toe  is  now  used  as  a 
switdbi  tcaek  only,  avbd  not  as  a  part  of  the 
main  Une  as  ofiginaUy  projeeted;  and  that 
regardless  ol  whether  the  compaqy  had 
a  legal  right  to  eftablieik  the  tracks  the  city, 
in  the  exercise  of  its  police  powex,  can  com- 
pel its  removai. 

The  duty  of  gQTemm#ntal  agents  to 
prohibit  whatever  may  be  harmful  to  the 
public,  or  to  secure  sueb  economic  moA  so- 
cial conditions  as  a  coinplex  civilization 
may  require,  carries  with  it  the  power  to 
remove  the  track»  without  jregard  to  the 
character  ci  the  right  upoa  which  it  was 
first  established  and  maintained.  The 
nature  of  the  company's  t>ueiness,  clothed 
as  it  is  with  a  public  interest,  brings  it 
peculiarly  within  the  scope  of  the  police 
power,  from  a  reasonable  exercise  of  which, 
when  properly  set  in  motion,  it  cannot  es- 
cape. This  rule  is  laid  down  in  Muna  v. 
Illinois,  94  U.  S.  113,  124,  U  L.  ed.  77,  83. 
In  discussing  the  powers  of  government  to 
regulate  the  use  of  private  property  the 
court  said:  "When  one  becomes  a  member 
ol  society,  he  necessarily  paxts  with  some 
rights  or  privileges  which,  as  t^n  individual, 
not  affected  by  his  illations  to  others,  he 
might  retain.  'A  body  politic,'  as  aptly 
defined  in  the  preamble  of  the  Constitution 
of  Massachusetts,  'is  a  social  compact  by 
which  the  whole  people  covenants  with  each 
citizen,  and  each  citizen  with  the  whole 
people,  that  all  shall  be  governed  1^  certain 
laws  for  the  common  good.'  This  does  not 
confer  power  upon  the  whole  people  to  con- 
trol rights  which  are  purely  and  exclusively 
private  (Thorpe  v.  lUitland  &  B.  R.  Co.  27 
Vt.  143,  62  Am.  Dec  625),  but  it  does  au- 
thorize the  establishment  of  laws  requiring 
each  citizen  to  so  conduct  himself,  and  so 
use  his  own  property,  as  not  unnecessarily 
to  injure  another.  This  is  the  very  essence 
of  government,  and  has  found  expression 
in  the  maxim,  Sic  utere  tuo  ut  alienum  non 
Iffdas.  From  this  source  come  the  police 
powers,  which,  as  was  said  by  Mr.  Chief 
Justice  Taney  in  the  License  Cases,  5  How. 
583,  12  L.  ed.  201,  'are  nothing  more  or 
less  tl»an  the  powers  of  government  inherent 
in  every  sovereignty,  .  .  .  that  is  to  say, 
.  .  .  the  power  to  govern  men  and  things..' 
I'nder  these  powitra  the  i^ovemmeAt  reg«' 
lates  the  conduct  of  its  citizens  one  towards 
another,  and  the  manner  in  which  each 
shall  use  his  own  property,  wh«i  sttcii  Teg- 
ulation  becomes  necessary  for  the  public 
good.' 


>, 


L.R.A.1018D. 


662 


COLORADO  SUPREME  COURT. 


In  reference  to  exercising  police  power 
upon  railroads  and  kindred  public  serrice 
corporations  the  court  said:  "This  brings 
us  to  inquire  as  to  the  principle  upon  which 
this  power  of  regulation  rests,  in  order 
that  we  may  determine  what  is  within  and 
what  is  without  its  operative  effect.  Look- 
ing, then,  to  the  common  law,  from  whence 
came  the  right  which  the  Constitution  pro- 
tects, we  find  that  when  private  property 
is  'affected  with  a  public  interest,  it  ceases 
to  be  juris  privati  only.'  This  was  said 
by  Lord  Chief  Justice  Hale  more  than  two 
hundred  years  ago,  in  his  treatise  De 
Portibus  Maris,  1  Hargrave's  Law  Tracts, 
78,  and  ^las  been  accepted  without  objection 
.  .  .  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it 
a  public  consequence,  and  affect  the  commu- 
nity at  large.  When,  therefore,  one  devotes 
his  property  to  a  use  in  which  the  public 
has  an  interest  he  in  effect  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  sub- 
mit to  be  controlled  by  the  public  for  the 
common  ^good,  to  the  extent  of  the  interest 
he  has  thus  created.  He  mav  withdraw 
his  grant  by  discontinuing  the  use,  but, 
so  long  a«  he  maintains  the  use,  he  must 
submit  to  the  control." 

The  track  in  question  is  laid  directly  in 
front  of  the  entrance  to  the  Union  station, 
at  the  foot  of  Seventeenth  street,  one  of 
the  busiest  streets  in  the  city.  From 
1,550  to  2,500  persons  cross  the  track  daily 
and  upon  extraordinary  occasions,  as  conven- 
tions and  the  like,  this  number  is  greatly 
increased.  It  was  originally  the  main  line 
of  the  company,  but  for  more  than  twenty 
years  has  been  used  merely  as  a  switch 
track  to  serve  certain  manufacturing  and 
other  interests  between  Seventeenth  and 
Nineteenth  streets  on  Wynkoop.  The  com- 
])any  has  right  of  ingress  and  egress  to  the 
Union  station  over  another  route,  and  the 
few  establishments  between  Seventeenth  and 
Nineteenth  streets  now  accommodated  by 
the  track  may  be  readily  taken  care  of 
over  another  route,  should  the  track  be 
abolished   at   the   intersection   in   question. 

It  is  contended  by  the  company,  how- 
ever, that  u?ie  of  the  track  causes  little,  if 
any,  inconvenience  to  the  public,  for  the 
reason  that  it  is  used  only  at  hours  during 
which  travel  across  the  intersection  is  com- 
paratively light.  It  is  well  settled  that  the 
only  limitation  to  the  exercise  of  the 
police  power  is  that  such  exercise  shall  be 
reasonable.  Railway  time-tables  are  not 
fixed  and  immutable,  and  any  change  in 
those  governing  the  ajrrival  and  departure 
of  trains  at  the  Union  station  may  make 
the  hours  in  which  the  track  is  now  used 
by  the  company  those  in  which  many  trains 


are  arriving  and  departing  fix)m  the  statiim. 
In  any  event  trains  do  not  always  keep  to 
schedule,  but  arrive  and  depart  at  unex- 
pected times,  making  it  beyond  possibility 
to  fix  upon  any  hours  when  the  inter- 
section will  be  free  from  people  going  to  or 
from  the  station.  It  is  apparent,  there- 
fore, that  the  track  at  the  intersection  is 
a  continuing  nuisance  and  a  menace.  Sit- 
uated as  it  is  it  can  be  nothing  else.  The 
evil  may  in  some  measure  be  mitigated 
by  restrictions  upon  its  use,  but  nothing 
short  of  removal  will  eradicate  it.  As  to 
the  power  of  the  municipality  to  order  its 
removal,  Dillon  on  Municipal  Corporations^ 
vol.  3,  at  §  1269,  says:  "Although  a  fran- 
chise or  privilege  to  use  the  city  streets  is, 
when  accepted  and  acted  upon,  a  contract 
which  cannot  be  impaired  as  well  as  a  vested 
property  right  which  cannot  be  taken  except 
by  the  power  of  eminent  domain,  these  fran- 
chises and  privileges  are  not  exempt  from, 
the  exercise  of  the  police  power  of  the  state 
either  operating  directly  by  legislative  en- 
actment or  by  delegation  to  the  municipal- 
ity. It  is  the  general  rule  that  the  ri|?lit 
to  exercise  the  police  power  cannot  l>e 
alienated,  surrendered,  or  abridged,  either 
by  the  legislature  or  by  the  municipality 
acting  under  legislative  authority,  by  any 
grant,  contract,  or  delegation,  because  it 
constitutes  the  exercise  of  a  governmental 
function  without  which  the  state  would  be- 
come powerless  to  protect  the  public  wel- 
fare. Hence,  when  a  franchise  or  priviletrp 
is  granted  to  use  the  city  streets  for  a  pub- 
lic service,  the  grantee  accepts  the  right 
upon  the  implied  condition  that  it  shall  be 
held  subject  to  the  reasonable  and  necessary 
exercise  of  the  police  power  of  the  stnte, 
operating  througli  legislative  enactment  or 
municipal  action.'*  New  York  ex  rel. 
New  York  Klectrie  Lines  Go.  v.  Squire,  14.> 
U.  S.  175,  36  L.  ed,  666,  12  Sup.  Ct.  Rep. 
880:  St.  Louis  v.  \yc8tern  V.  Teleg.  Co.  14S 
r.  S.  02,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485; 
Missouri  ex  rcl.  Laclede  Gaslight  Co.  v. 
Murphy,  170  U.  S.  78,  42  L.  ed.  055,  18  Sup. 
Ct.  Kep.  505;  ^YaHa  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  16,  43  L.  ed.  341,  348, 

10  Sup.  Ct.  Rep.  77.  And  at  §  1270:  "The 
basis  of  the  exercise  of  the  police  power  is. 
the  protection  of  human  life  and  the  promo- 
tion of  public  convenience  and  welfare.  Mu- 
nicipal regulations  not  having  a  fair  rela- 
tion to  these  objects  are  unreasonable,  but 
when  they  fairly  tend  to  promote  these 
objects,  they  are  generally  sustained.  Weagc 
V.  Chicago  k  W.  I.  R.  Co.  227  111.  421,  425, 

11  L.R.A.(jSr.S.)  589,  81  X.  E.  424:  Com. 
ex  rel.  Bell  Teleph.  Co.  v.  Warwick,  185 
Pa.  623,  40  Atl.  03;  Com,  v.  Philadelphia, 
H.  &  P.  R.  Co.  23  Pa.  Super.  Ct.  205." 

In  Atlantic  &  B.  R.  Co.  v.  Cordcle,   12S 
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Oft.  293,  57  8.  E.  4#8,  it  was  hekl  tbat  a 
regtiT&tion  requiring  a  railroad  to  ehatige 
the  location  of  its  track  was  a  legitimate 
exercise  of  poliee  power  when  ftuch  regula- 
tion is  reasonable  and  tends  to  promote 
i\w  general  welfare  and  convenience  of  the 
public.  In  4  McQuillin  on  Municipal  Cor- 
porations the  follawing  rule  is  laid  down 
at  §  1682:  "In  the  control  of  street  rail- 
roads reasonable  rules  may  be  laid  down 
br  the  municipality  to  compel  the  removal 
of  turnouts,  the  laying  of  switches,  the 
(•oustruction  of  approaches  to  bridges,  etc. 
So  for  the  convenience  and  welfare  of  the 
public,  a  municipality  may  require  the 
tracks  of  a  railroad  company  to  be  shifted 
from  one  street  to  another,  or  from  one 
part  of  the  street  to  the  other.'' 

For  twenty  years  the  company  has  aban- 
doned the  track  as  a  part  of  its  main  line, 
mid  its  use  as  a  switch  track  has  been  per- 
mitted by  ordinances  passed  from  time  to 
time.  The  growth  of  the  city,  the  sub- 
sequent increase  of  traflfic  across  the  inter- 
section, and  its  augmented  importance  as 
a  thoroughfare,  make  it  apparent  that  the 
municipality  has  justly  concluded  that  it 
h  in  the  interest  of  the  public  to  restore 
the  street  exclusively  to  its  original  use. 
View  in  Of  the  interests  of  those  served  bv 
the  track  on  the  one  hand,  and  the  rights 
of  the  public  upon  the  other,  and  taking 
into  consideration  the  fact  t^iat  those  now 
using  the  track  may  be  equally  well  ac- 
commodated in  another  manner,  the  ordin- 
Tiance  for  its  removal  is  eminently  reason- 
able. 

In  Rcinman  v.  Little  Rock,  237  U.  S. 
171,  5!)  L.  ed.  .900,  36  Sup.  Ct.  Rep.  511, 
the  question  of  municipal  power  to  declare 
wliat  shall  be  considered  a  nuisance  is  dis- 
nissed  as  follows :  ''While  such  regula- 
tions are  subject  to  judicial  scrutiny  upon 
fundamental  grounds,  yet  a  considerable 
latitude  of  discretion  must  be  accorded 
to  the  lawmaking  power;  and  so  lung  as 
the  regulation  in  question  is  not  shown  to 
l)e  clearly  unreasonable  and  arbitrary,  and 
operates  uniformly  upon  all  persons  sim- 
ilarly situated  in  the  particular  distrlot, 
the  district  itself  not  appearing  to  have 
been  arbitrarily  selected,  it  cannot  be  ju- 
dicially declared  that  there  is  a  depriva- 
tion of  property  without  due  process  of 
law,  or  a  denial  of  equal  protection  of  the 
laws,  within  the  meaning  of  the  14th 
Amendment." 

In  Delaware,  L.  ft  W.  R.  Co.  v.  Buffalo, 
158  N.  Y.  266,  98  N.  B.  44,  the  railway 
company  had  constructed  certain  abutments 
and  piers  in  the  city  of  Bntfalo,  to  support 
a  portion  of  their  track.  These  abutments 
•Tcupied  about  one  half  of  the  street.     In 


discussing  a  resolution  of  die  eommon 
council  orderhig  the  removal  of  these  abut- 
ments and  piers  the  court  said:  *'It  i» 
urged  by  the  learned  oounsel  for  the  plain* 
tiff  that  the  city  authorities  have  no  right 
to  forciblv  remove  this  structure  over  the 
street.  That  depends  upon  the  question 
whether  it  was  or  was  not  an  encroach- 
ment upon  the  public  right,  and  an  obstruc- 
tion. If  it  was,  the  city  had  the  right  to 
remove  it.  If,  by  the  increase  of  the  popu- 
lation or  the  increase  in  the  public  travel 
the  street  had  become  dangerous,  in  conse- 
quence of  the  existence  of  the  abutments 
and  piers,  the  city  would  he  elearly  liable 
for  any  damages  which  persons,  in  the  law- 
ful nse  of  the  highway,  sustained  by  acci- 
dents due  to  the  presence  of  such  obstruc- 
tions in  the  street.  .  .  ,  It  is  equally 
clear  that  th^  plaintiff  cannot  justify  the 
ocoupati<Mi  of  the  street  upon  the  ground 
that  the  municipal  authorities  originally 
consented  to  the  erection  of  the  etnictura 
Th*»  common  council  of  the  city  haa  no 
I"\ver  to  surrender  a  public  street  to  the 
use  of  a  railroad   «)rporation." 

Tlie  Supreme  Court  of  the  United  States, 
in  Xew  York  &  N.  K.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  209,  14  Sup.  Ct. 
Rep.  437,  in  discussing  the  power  of  the 
State  Railroad  Commission  to  require  the 
railway  company  to  remove  a  grade  cross- . 
ing.  said:  "It  is  likewise  thoroughly  es- 
tablished in  this  court  that  the  inhibi- 
tions of  the  Constitution  of  the  United 
States  upon  the  impairment  of  the  obU* 
gations  of  contracts,  or  the  deprivation  dt 
l)roperty  without  due  process  or  of  the 
equal  protection  of  the  laws,  by  the  states, 
are  not  violated  by  the  legitimate  exercise 
of  legislative  power  in  securing  the  public 
safety,  health,  and  morals.  The  govern- 
mental power  of  self-protection  cannot  be 
contracted  away,  nor  can  the  exercise  of 
rights  granted,  nor  the  use  of  property,  be 
withdrawn  from  the  implied  liability  to 
governmental  regulation  in  particulars  es- 
sential to  tlie  preservation  of  the  com- 
munity from  injury.  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed.  089; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  ed.  1036;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  New  Orleans  Gas  Light 
Co.  V.  Louisiana  Light  &  H.  P.  Mfg.  Co. 
115  U.  S.  650,  29  L,  ed,  516,  6  Sup.  Ct. 
Rep.  262;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Budd  V.  New  York,  143  U.  8.  517,  38  L. 
ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Rep.  468." 

Under   the   principles   laid  down   in   the 
authorities    quoted,    it    is    clear    that    the 
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ordinance  h^re  being  attacked  by  the  rail- 
way company  is  a  reaaoaable  and  constitu- 
tional one,  The  company  muat,  tWelore, 
give  way  to  ttie  paramouat  intereist  of  the 
pubUo. 


Judgment  reyers^  and  cause  vemanded, 
with  instructions  to  4>swiM  i^ 

Petition   lor   r^earing   denied    October 
8,  1917. 


KANSAS  SUPREME  COURT. 

HENRY  MULL,  Appt., 

V. 

JAMES  BOYLE  et  al. 

(102  Kan.  579,  171  Pac.  652.) 

Landlord  and  tenant  -~  breach  of  con- 
tract —  lien. 

1.  Where  the  owner  of  land  makes  a  con- 
tract with  tenants  that  they  are  to  raise, 
harvest,  and  thresh  a  crop  of  wheat  thereon, 
delivering  to  him  one  third   thereof  at  a 
railway  station,  in  the  absence  of  any  fur-  ; 
ther  agreement  affecting  the  matter  he  has  ' 
no  claim  against  them  for  a  share  of  the 
proceeds  of  pasturing  the  growing  crop.        i 
For  other  caseSy  aee  Contracts,  II.  d,  in  Dig. 

Same  —  pasturing  crop. 

2.  In  an  action  by  the  owner  against  the 
tenants  under  such  a  contract  for  damages 
done  to  the  land  by  the  pasturage,  it  is  not 
error  to  instruct  that  they  had  a  right  to 
pasture  the  growing  crop,  being  responsible 
to  the  owner  for  any  resulting  injury. 
For  other  eases,  see  Landlord  and  Tena/nt, 

III.  6,  «»  Dig.  l-oi  A\  8. 

(March  9,  1918.) 

APPKAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Clark  County 
in  favor  of  defendants,  in  an  action  brought 
to  recover  damages  for  injury  to  «  crop  of 
wheat  and  to  land  alleged  to  have  been 
caused  by  pasturing  cattle  thereon.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  C  Mayse,  for  appellant: 

The  factb  that  plaintiff  was  the  owner  of 
an  undivided  one  third  of  the  growing  crop, 
entitled  to  the  use  and  enjoyment  of  one 
third  of  the  rents,  issues,  and  profits  of  said 
crops,  and  that  defendants  ousted  plain- 
tiff, appropriated  and  deprived  him  of  his 
rights  to  the  rents,  issues,  and  profits  of 
said  crops,  constitute  a  cause  of  action. 

Scarborough    v.    Smith,    18    Kan.    405; 

Headnotes  by  Mason,  J. 

Note.  —  Mull  v.  Boyle  presents  an  inter- 
esting but  apparently  novel  question  as  to 
tlie  right  of  the  ownar  of  land  rented  on 
shares  to  participate  in  the  incidental  prof- 
its arising  from  the  pasturing  of  the  grow- 
ing crop.  A  search  has  disclosed  no  other 
case  sufficiently  analogous  to  justify  ap- 
pending it  to  that  case  by  way  of  annota- 
tion. 


Scantlin  ▼.  Allison,  32  Kan.  376,  4  Pac. 
618;  Black  v.  Drake,  28  Kan.  482;  Brown 
V.  Thurstin,  83  Kan.  126^  29  L.R.A.(N.S.) 
238,  109  Pac.  784. 

Where  the  landlord  receives  a  share  of 
the  future  crop  as  rent  he  becomes  a  ten- 
ant in  common  with  his  renter  of  the  grow- 
ing crop. 

Sayers  v.  Missouri  P.  R.  Co.  82  Kan.  123, 
27  L.R.A.(N.S.)  168,  107  Pac.  641;  Dobson 
V.  Covey,  81  Kan.  320,  105  Pac.  519;  Jewell 
V.  Gann,  100  Kan.  43,  163  Pac.  646;  Larkin 
V.  Tavlor,  5  Kan.  433;  24  Cyc.  1471;  8 
R.  a  *L.  377. 

If  the  tenant  breaks  his  contract  and 
removes  the  crops  the  rights  of  the  land- 
lord immediately  accrue. 

Harmon  v.  Payton,  68  Kan.  70,  74  Pac. 
018. 

Mr.  Francis  C.  Price,  for  appellees: 

The  first  count  in  the  amended  petition 
does  not  state  a  cause  of  action  and  the 
objection  to  the  introduction  of  any  evi- 
dence  thereunder   was   properly   sustained. 

Corey  v.  Struve,  18  Cal.  App.  310,  116 
Pac.  975;  Dodson  v.  Covey,  81  Kan.  320, 
105  Pac,  519;  Sayers  v.  Missouri  P.  R.  Co. 
82  Kan.  123,  27  L.R.A.(N.S.)  168,  107  Pac. 
641;  Curlee  v.  Rogan,  —  Tex.  Civ.  App. 
— ,  136  S.  W.  1126;  Chicago  &  W.  M.  R. 
Co.  V.  Linard,  94  Ind.  319,  48  Am.  Rep.  155; 
Hensen  v.  Hensen,  88  Neb.  517,  129  N.  W. 
982;  Cunningham  v.  Baker,  84  Ind.  397; 
Wood  V.  Xoack,  84  Wis.  398,  54  N.  W.  785 : 
Gvosdanovic  v.  Harris,  38  Okla.  787,  134 
Pac.  28;  De  Spain  v.  Coley,  —  Okla.  — , 
L.R.A.1917C,  1111,  162  Pac.  756;  Front 
V.  Hardin,  56  Ind.  165,  26  Am.  Rep.  18; 
Howard  County  v.  Kyte,  69  Iowa,  307,  28 
N.  W.  609 ;  Iddings  v.  Nagle.  2  Watts  9t  S. 
22;  Re  Luckenbill,  127  Fed.  984. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

Henry  Mull,  the  owner  of  a  tract  of  land, 
agreed  with  James,  Charles,  and  Ed  Boyle 
that  they  were  to  grow  a  crtjp  of  wh«8t 
thereon,  delivering  to  him  one  third  thereof. 
The  agreement  was  carried  out.  Mull 
thereafter  brought  an  action  agaiasfc  the 
Boyles,  alleging,  that  they  had  for  their 
own  baneftt  paatuced  cattle  upon  the  grow- 
ing wlieaJt  between  November  and  March, 
and  asking  judgment  for  $120,  which  he 
alleged  to  be  one  third  of  the  value  of  the 
pasturage.     An  objection  to  the  introdac- 
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lion  of  evidence  up<Mi  ehfft  part  of  the  peti- 
tion was  BUBtiliiied,  Md  fron  this  ruling 
the  plaintiff  appeah.  A  second  canse  of 
action  was  iiichidM  in  the  {>etiti««,  based 
upon  the  asseftioii  that  the  Uind  was  injured 
by  pasturing  cattle  thereon.  On  this 
count  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  for  the  defendants.  An  ap- 
peal is  taken  therefrom  on  the  ground  of 
error  in  living  and  refusal  of  instruct  ions. 

1.  The  petition  described  the  agreement 
Ijetween  the  parties  in  these  words:  ''A 
verbal  contract  of  lease  whereby  plaintiff 
did  for  the  following  crop  seaaen  rent  to 
defendants  jointly  [Ike  land  referred  to]  in 
consideration  of  which  the  dcffendants  did 
agree  to  farm  said  land  and  plant  the  same 
to  wheat,  furnish  the  seed  therefor,  harvest 
and  thresh  said  wheat  when  matured,  and 
deliver  one  third  of  the  crop  therefrom  to 
order  of  plaintiff  at  the  nelirest  railway 
station." 

The  plairitiif  by  the  use  of  the  terms 
'•lease"  and  "rent"  characterizes  the  eon- 
tract  as  one  creating  the  relation  of  land- 
lord and  tenant,  sa^d  it  ij»  so  treated  in  his 
brief.  The  argument  upon  which  he  baee^ 
his  right  to  recover  is  substantially  this: 
The  statute  declares  that  where  the  rent 
is  payable  in  a  share  of  the  crop  the  lessor 
shall  be  deemed  the  owner  of  sudi  share. 
Gen.  SUt.  1015,  §  5980.  It  is  held  that  the 
landlord  has  sueh  aa  ownership  in  the 
growing  crop  that  he  may  maintain  an  ac- 
tion for  the  value  of  his  share  against  a 
third  person  who  has  negligently  destroyed 
it.  Sayers  ▼.  Missouri  P.  R.  Co.  82  Kan. 
123,  27  L.R.A.(N.S.)  168,  107  Pac.  641. 
The  landlord  and  tenant  under  such  a  lease 
are  regarded  as  tenants  in  commcm  of  the 
erc^  (24  Cye.  1471);  and,  inasmucli  as 
the  defendants  by  pasturing  the  growing 
wheat  used  to  their  profit  a  part  of  a  crop 
which  the  plaintiff  owned  in  common  with 
them,  they  should  account  to  him  foar  the 
proceeds  in  proportion  to  his  ownership. 
Up^n.this  proposition  the  plaintiff  cites  the 
statute  giving  one  cotenant  a  right  of 
action  against  another  for  receiving  more 
than  a  just  proportion  of  rents  and  profits 
(Ge0.  Stat.  1015,  §  5077),  which,  however, 
rekiies  to  the  rights  of  tenants  in  common 
of  the  land  rather  than  of  the  cropa  Under 
a  lea^e,  as  distinguished  from  a  cropper's 
agreement  the  ownership  of  the  crops  as 
lietween  the  landlord  and  tenant  is  ordinar- 
ily regarded  as  in  the  latter,  although  the 
rent  is  to  be  paid  in  a  share  thereof.  24  Cyc. 
1469;  8  R.  C.  L.  376,  377;  16  R.  C.  L.  588. 
But  we  do  not  think  the  controversy  is  to  he 
settled  by  the  consideration  of  where  the 
title  of  the  growing  crop  is  deemed  to  be 
vested,  hut  by  determining  the  fair  and 
reasonable  construction  of  the  contract  that 


was  entered  into.  It  was  not  reduced  to 
writing,  but  its  tefms  are  precisely  set 
out  in  the  pleading.  The  situation  is  sub- 
stantially the  same  as  ilnnigh  a  written 
agreement  had  been  made  in  the  very  words 
used  by  the  pleader.  The  question  pre- 
sented is  as  to  the  legal  effect  of  that  lan- 
guage. And  we  think  it  reasonably  clear 
that  the  provision  that  the  defendants 
were  to  deliver  one  third  of  the  *'crop"  at 
the  railway  station  meant  that  one  third 
of  the  grain  was  to  be  delivered,  and  from 
the  fact  that  it  was  specified  that  the 
plaintiff  was  to  receive  one  third  of  the 
grain,  without  any  reference  to  his  obtain- 
ing any  other  profit  out  of  the  transaction, 
the  fair  inference  is  that  this  is  all  that 
he  expected  or  was  entitled  to.  The  defend- 
ants were  intrusted  with  the  management 
and  control  of  the  crop;  it  was  for  them, 
and  not  for  the  plaintiff,  to  say  whether  it 
should  be  pastured,  and,  if  so,  when  and 
how ;  and  in  the  absence  of  any  expreee  ref- 
erence to  the  matter  in  the  agreement^  we 
think  they  were  entitled  to  the  incidental 
profit. 

Whether  a  part  of  what  may  be  called 
the  by-products  is  deemed  to  be  included 
without  express  mention  in  an  agreement 
that  the  landlord  is  to  receive  a  share  of 
the  crop  as  rent  may  depend  to  sotne  ex- 
tent on  the  facts  of  the  particular  case. 
In  Moser  v.  Lower,  48  Mo.  App.  85,  the 
landowner  was  held  to  be  entitled  to  a 
share  of  the  stalks  under  a  contract  giving 
him  a  proportion  of  the  corn  crop,  but  the 
other  party  was  said  to  be  a  cropper,  and 
the  matter  was  affected  by  the  practical 
interpretation  given  to  the  agreement.  In 
Black  V.  Scott,  104  Mo.  App.  37,  78  S.  W. 
301,  the  same  rule  was  applied  where  the 
conditions  may  not  have  been  the  same,  but 
no  purpose  was  shown  to  extend  the  doc- 
trine of  the  earlier  case  or  to  do  more  than 
follow  the  precedent  there  established.  In 
Hansen  v.  Hansen,  88  Neb.  517,  129  N.  W. 
082,  the  circumstance  that  the  landlord's 
share  of  the  corn  crop  was  to  be  delivered 
to  him  at  some  distance  from  the  land  was 
held  to  indicate  that  the  stalks  were  not 
meant  to  be  included.  In  Iddings  v.  Nagle, 
2  Watts  &  S.  22,  it  was  suggested  that  an 
agreement  to  pay  the  rent  by  a  delivery  of 
grain  in  the  bushel  implied  that  the  grower 
of  the  crop  was  to  have  the  straw.  In 
Corey  v.  Struve,  16  Cal.  App.  810,  116  Pac. 
975,  the  tops  of  sugar  beets  grown  on 
shares  were  held  to  belong  to  the  landlord, 
largely  by  reason  of  a  local  custom.  Tlie 
present  case  is  not  closely  analogous  to 
any  of  those  cited,  because  the  portion  of 
the  vegetation  eaten  by  the  grazing  cattle, 
was  not  part  of  the  matured  crop,— -it 
did  not  help  to.  make  up  the  finished  prod- 
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net  of  the  farming  operation.  The  uae 
made  of  the  wheat  field,  resulting  in  no 
injury  to  the  crop  or  the  land,  was  an 
incidental  advantage  accruing  from  its  tem- 
porary possesBion  and  control. 

The  petition  alleges  that  by  the  im- 
plied  terms  of  the  contract  the  plaintiff  was 
entitled  to  a  share  in  the  proceeds  of  the 
pasturage,  but  that  is  a  mere  conclusion 
of  law,  and  does  not  change  the  force  of 
the  allegations  as  to  the  facts  concerning 
the  contract  which  was  actually  made. 
It  is  suggested  that  the  pasturage  of  the 
wheat  amounted  to  the  removal  of  the 
crops,  giving  a  right  of  attachment.  Gien. 
Stat.  1915,  §  5982.  This  position  is  un- 
tenable, for  it  is  not  claimed  that  any  in- 
jury to  the  crop  resulted. 

The  conclusion  announced  is  reached  on 
the  theory  that  the  contract  amounted  to 
a  lease,  but  no  intimation  is  intended  that 
s.  different  result  would  have  followed  liad 
it  been  interpreted  as  a  cropper's  agreement. 


2.  The  legal  question  involved  in  the  ap- 
peal from  the  judgment  for  the  defendants 
on  the  second  caupe  of  action  is  sabstaBtially 
the  same  as  that  already  considered.  The 
trial  court  refused  to  give  an  instruction  to 
the  effect  that  the  contract  contemplated 
that  the  land  should  not  be  pastured  by 
either  p&rtj,  and  instructed  the  jury  that, 
in  the  absence  of  an  agreement  to  the 
contrary,  the  defendants  had  a  right  to 
pasture  the  growing  wheat,  being  respon- 
sible to  the  plaintiff,  however,  for  any  dam- 
age to  the  land  resulting  therefrom.  This 
is  in  accordance  with  what  we  have  already 
decided;  and,  as  the  verdict  implied  a  find- 
ing that  no  injury  resulted,  the  plaintiff 
could  not  have  been  prejudiced  by  the  in- 
struction in  any  event. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
Petition  for  rehearing  denied. 


ICEXTUCKY  COURT   OF  APPEAIiS. 

HOSCOE  VAXOVER,  Admr.,  etc.,  of  John 

Compton,  Deceased,  Appt., 

v. 

BORDERLAND   COAL   C0:MPANY. 

(179  Ky.  695,  201  S.  W.  20.) 

Executor  and  administrator  —  fiettle- 
iiient  of  cause  by  doniloiliary  admin- 
istrator. 

A  settlement  by  the  douiuiliary  adminis- 
trator for  the  negligent  killing  of  one  tem- 
porarily in  another  state,  without  notice  of 
the  appointment  of  an  ancillary  adminis- 
trator there,  or  the  institution  of  an  ac- 
tion by  him,  made  at  the  domicil  of  the 
negligent  person  in  a  third  state,  bars  such 
action,  although  tlie  statute  of  the  state 
where  death  occurred  provided  that  ac- 
tions for  death  must  lie  brought  by  thi* 
-executor  or  administrator  qualified  by  a 
court  of  the  state. 
For    other    cases,    see    Death,    V,    in    Dig. 

1^2  N.  8. 

(March  8,  1918.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
2T.  the  Circuit  Court  for  Pike  County  dis- 
missing a  petition  filed  to  recover  damages 
for  the  death  of  plaintiff's  intestate  alleged 
to  have  been  caused  by  defendant  s  negli- 
gence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Xote.  —  For  settlement  or  compromise  by 
personal  representative  of  cause  of  action 
for  death  as  affecting  right  of  action  there- 
for by  representative  appointed  in  another 
state,  see  annotation  following  tliis  case, 
post,  670. 

L.R.A.1918D. 


Messrs.  Roscoe  Vanover  and  9.  G. 
Cantrell  for  appellant. 

^fessrs.  J.  J.  Moore,  Jamea  P.  Woods, 
and  Samuel  D.  Stokes,  for  appellee: 

Under  the  authority  conferred  upon  the 
decedent's  widow  as  domiciliary  administra- 
trix she  had  a  perfect  right  to  make  the 
settlement  and  execute  a  valid  release  there- 
for. 

18  Cyc.  1229;  Wilkins  v.  Ellett,  108  U. 
S.  25«/27  L.  ed.  718,  2  vSup.  Ct.  Rep.  B41: 
CroKwell.  Exra.  &  Admrs.  152,  153:  Maas 
y.  German  Sav.  Bank,  176  N.  Y.  377,  98 
Am.  St.  Rep.  689,  68  N.  E.  868. 

Settle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

December  21,  1915,  John  Compton.  an 
employee  of  the  appellee,  Borderland  Coal 
Company,  while  engaged  in  tlie  work  of 
mining  coal  for  it  in  Pike  county,  was  killed 
by  a  block  of  slate  which  fell  upon  him  from 
the  roof  of  the  mine,  and  t-his  action  was 
brou<?ht  by  the  appellant,  Roscoe  Vawover, 
as  administrator  of  his  estate,  seeking  to 
recover  of  appellee  damages  for  his  death, 
it  being  alleged  in  the  petition  that  it  wan 
caused  by  the  negligence  of  appellee  and  its 
mine  foreman  in  failing  to  provide  him 
with  a  reasonably  safe  place  for  the  per- 
formance of  the  work  n»qnired  of  him.  The 
amount  of  damages  claimed  was  $3,000.  The 
appellee  filed  an  answer  which,  with  its 
amendments,  consisted  of  four  paragraphs, 
— the  first  containing  a  traverse;  the  sec- 
ond, a  plea  of  contributory  negligence  on 
the  part  of  the  decedent:  the  third,  assump- 
tion of  risk  b}*  the  latter.     In  tlie  fourth 
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|wragraph  it  was  alleged,  in  substance^  that 
«t  the  time  of  his  death  Jolin  Compton  was 
■a  bona  fide  resident  of  Scioto  county,  Ohio, 
with  his  family,  consisting  of  a  wife  and 
two  children;  that  he  came  to  Kentucky 
sliortly  before  his  death  to  accept  temporary 
employment  in  appellee's  mine,  intending 
-and  expecting  to  return  in  a  lew  weeks  or 
months  to  his  home  and  family  in  Scioto 
county,  Ohio;  that  he  did  not  own  any  prop- 
•erty  or  owe  any  debts  in  Kentucky ;  that  his 
widow,  Belle  Compton,  was,  on  January  20, 
1916,  appointed  by  the  probate  court  of 
Scioto  county,  Ohio,  administratrix  of  his 
estate,  and  then  gave  tlie  necessary  bond 
and  duly  qualified  as  such;  and  that  between 
that  date  and  January  26,  1016,  the  day  of 
the  institution  of  this  action  iu  the  Pike 
circuit  court  by  appellant,  she,^  in  West 
Virginia,  the  state  in  which  appellee  was 
incorporated  and  where  it  has  its  ctiief  office, 
as  administratrix  of  the  decedent's  estate, 
made  with  appellee  a  compromise  and  set- 
tlement whereby  the  liability  of  appellee,  if 
any  there  was.  for  the  death  of  the  dt>cedent, 
was  agreed  by  the  parties  to  be  settled  and 
discharged  by  its  payment  to  her  of  $2,000 
•damages,  which  amonnt  was  paid  by  appel- 
lee and  accepted  by  her  January  27,  1916, 
in  full  satisfaction  of  the  damages  sustained 
iiy  the  decedent 'h  estate  for  and  on  account 
of  his  death;  which  payment  and  settlement, 
it  was  alleged,  was  made  and  consummated 
without  information  or  knowledge  on  the 
part  of  appellee  or  the  administratrix  of  the 
<lecedent*s  estate  that  the  appellant  had  in- 
stituted this  action,  or  been  appointed  ad- 
ministrator of  the  decedent's  estate  in  Ken- 
tucky. 

Appellant  filed  a  general  demurrer  to  the 
answer  as  amended  and  each  paragraph 
thereof,  and,  without  waiving  his  right  to 
inais^  upon  same,  by  reply  controverted  the 
affirmative  matter  of  the  answer  as  amend- 
ed, except  the  fourth  paragraph  thereof. 
The  circuit  court,  being  of  opinion  that  the 
matters  set  up  in  the  fourth  paragraph  of 
the  answer  constituted  a  good  defense,  over- 
ruled the  demurrer,  and,  appellant  failing 
to  plead  further,  Iiis  petition  was  dismissed, 
and  appt41ee  awarded  Its  costs.  Appellant 
complains  of  the  judgment  entered  in  con- 
formity to  tliese  rnlings;  benee  this*  appeal. 

The  following  facts  are  admitted  bv  the 
pleadin^irs:  (1)  That  at  the  time  of  his 
death,  December  21,  1915,  in  Pike  county, 
Kentucky,  the  decedent,  Compton,  was  a  bona 
fide  resident  of  Scioto  county,  Ohio:  (2) 
that  appellniit,  by  an  order  of  the  Pike  coun- 
ty court  made  January  17.  1016,  was  ap- 
pointed and  duly  qualified  as  administrator 
of  his  ei«tate:  (3).  that  appellant  instituted 
this  action  against  appellee  January  26, 
1916;    (4)   thai  BeLU  Compton,  the  widow 


of  the  decedent,  was,  by  an  order  of  the 
probate  court  of  Seloto  county,  Ohio,  duly 
appointed  administratrix  of  hia  estate  Jan- 
uary 20,  1916;  (6)  that  the  decedent  at  the 
time  of  his  death  did  not  own  any  property 
in  the  state  of  Kentucky,  nor  owe  any  debts 
therein;  (6)  that  the  appellee  is  a  corpora- 
tion created  under  the  laws  of  West  Vir- 
ginia and  has  its  chief  ofiice  in  that  state; 
(7)  that  during  the  time  that  intervened 
between  January  20  and  January  26,  1916, 
appellee  contracted  and  agreed  with  Belle 
Compton,  as  administratrix  of  the  decedent's 
estate,  to  pay  her  $2,000  in  full  settlement 
of  all  damages  claimed  by  her  for  his  death, 
and  that  this  sum  was  paid  her  by  appellee 
January  27,  1916;  (8)  that  at  the  time 
appellee  thus  contracted  and  agreed  to  pay 
the  $2,000  to  Belle  Compton  as  administra- 
trix in  settlement  for  the  death  of  lier  hus- 
band, this  action  had  not  been  instituted  by 
appellant,  and  when  the  payment  of  that 
sum  was  later  made  to  her.  January  27, 
1916,  neither  appellee  nor  Belle  Compton 
had  any  knowledge  of  the  institution  of  this 
action  by  appellant,  nor  of  his  appointment 
by  the  Pike  county  court  as  admininstrator 
of  the  decedent's  estate;  (9)  that  after  re- 
ceiving the  $2,000  paid  her  by  appellee,  Belle 
Compton,  as  administratrix  of  her  husbands^ 
estate,  distributed  and  paid  the  same  to  the 
persons  entitled  thereto 

We  have  not  been  referred  to  nor  have  we 
found  a  case  decided  in  this  jurisdiction  tlie 
facts  of  which  were  similar  to  those  pre- 
sented in  the  instant  case  But,  as  the  death 
of  the  decedent  occurred  in  thia  state,  and 
the  cause  of  action  arose  therein,  the  remedy 
afi'orded  by  its  law,  if  an  action  was  neces- 
sary, must  control  as  to  the  recovery  of 
damages  for  his  death,  and  by  whom  the 
action  therefor  should  have  been  brought- 
Section  241 ,  Constitution,  provides :  ^'When  • 
ever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or 
wrongful  act,  then,  in  every  such  case,  dam- 
ages may  be  recovered  for  sUch  death,  from 
the  corporations  and  persons  eo  causing  the 
same.  Until  otherwise  pifovided  by  law,  the 
action  to  recover  such  damages  shall  in  all 
eases  be  prosecuted  by  the  personal  represen- 
tative of  the  deceased  person  The  general 
assembly  may  provide  how  the  recovery  shall 
go  and  to  whom  belong;  and  until  such  pro- 
vision is  made  the  aame  shall  form  part  of 
the  personal  estate  of  the  deceased  person." 

By  §  6,  Kentucky. Statutes,  it  is  provided: 
"Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or 
wrongful  act,  then  in  every  such  case,  dam- 
ages may  be  recovered  for  such  disath  from 
the  person  or  persons,  company  or  companies, 
corporation  or  corporations,  their  agents  or 
servants,  causing  the  same,  and  when  the  act 
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ia  wilful  or  the  negligence  is  gross,  punitive* 
damages  may  be  recovered,  and  the  action 
to  recover  such  damages  shall  be  prosecuted 
by  the  personal  representative  of  the  de- 
ceased. The  amount  recovered  less  funeral 
expenses  and  the  cost  of  administration,  and 
such  costs  about  the  recovery,  including  at- 
torney fees,  as  are  not  included  in  the  re- 
covery from  defendant,  shall  be  for  the  bene- 
fit of  and  go  to  the  kindred  of  the  deceased 
in  the  following  order,  viz.:  .  .  .  2.  If 
the  deceased  leaves  either  a  widow  and  chil- 
dren or  a  husband  and  children,  then  one 
half  to  such  widow  or  husband  and  tlie 
other  one  half  to  the  children  o^  the  de- 

Section  8880,  Kentucky  Statutes,  pro- 
vides :  **l{  there  be  an  executor  or  adminis- 
trator of  such  decedent  qualified  by  a  court 
of  this  oonrnionwealth,  he  alone  shall  have 
power  to  sue ;  but  any  debtor  who  shall  pay 
his  debt,  or  part  of  it,  according  to  the  pro- 
visions of  the  foregoing  sections,  without 
notice  thereof,  shall  be  discharged  to  the  ex- 
tent of  such  payment." 

It  will  be  seen  from  the  language  of  this 
section  that  authority  to  bring  such  action 
is  conferred  upon  the  resident  administrator 
alone  Louisville  &  N.  R.  Co.  v.  Brantley. 
96  Ky.  297,  49  Am.  St,  Rep  291.  28  S.  W. 
477;  Brown  v  Louisville  k  N.  R.  Co.  97  Ky 
228,  30  S  W.  639. 

The  question  we  are  called  upon  to  decide, 
however,  is  not  whether  appellant  had  au- 
thority to  bring  the  action,  but  whether  the 
settlement  of  damages  made  with  the  widow 
and  Ohio  administratrix  of  the  decedent  by 
appellee  before  its  institution,  but  paid  the 
day  after  its  institution,  admittedly  with- 
out knowledge  on  the  part  of  either  of  them 
that  the  a«rtion  had  been  instituted  or  that 
appellant  had  been  appointed  by  the  Pike 
county  court  administrator  of  the  decedent's 
estate,  constituted  a  valid  defense  to  the 
action.  Section  3882.  Kentucky  Statutes, 
declares  that:  **A  personal  representative 
may  compromise  and  settle  any  claim  or  de- 
mand for  damages  growing  out  of  injury  to 
or  the  death  of  the  decedent." 

In  McFarland  v.  Louisville  &  N.  R.  Co.  130 
Ky.  172,  113  S.  W.  82,  we  held  that  the  com- 
promise of  a  claim  for  damages  for  the  death 
of  decedent,  made  under  the  authoritv  con- 
ferred  by  §  3882,  by  an  administrator  acting 
under  a  voidable  appointment  was  valid  and 
binding  upon  one  appointed  administrator 
after  the  removal  of  the  administrator  mak- 
ing the  compromise. 

It  is  true  we  have  held  that  a  foreign  ad- 
ministrator cannot  sue  in  this  state  for  a 
tort,  and  that  the  words  "debts  due  de- 
cedents," found  in  §  3878,  Kentucky  Stat- 
utes, for  which  a  nonresident  executor  or 
administrator,  by  giving  bond  with  surety 
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resident  of  the  county  in  which  the  action 
is  brought,  is  therein  given  authority  to 
sue,  do  not  include  torts  (Louisville  &  X. 
R.  Co.  V.  Brantley,  96  Ky.  297,  49  Am. 
St.  Rep.  291,  28  S.  W.  477);  but  there 
seems  to  be  nothing  in  that  section  or 
any  other  that  would  prevent  a  foreign 
personal  representative  from  receiving  in 
good  faith  a  debt  due  his  decedent, 
or  money  by  way  of  damages  for  a  tort  re- 
sulting in  the  death  of  his  deeedent.  that 
might  in  like  good  faith  be  voluntarily  paid 
by  the  debtor  or  tort-feasor,  or  which  woold 
prevent  the  foreign  personal  representative 
from  giving  to  the  payor  such  an  acquittance 
for  the  payment  as  would  fully  release  him 
from  all  future  liability  for  such  debt  or 
damages.  Indeed,  as  we  have  already  seen. 
§  3880,  supra,  which  declares  that  aa  ex- 
ecutor or  administrator  of  the  decedent, 
qualified  by  a  court  of  this  commonwealth, 
shall  alone  have  power  to  sue  for  the  death 
of  the  latter,  seems  to  recognize  the  principle 
stated  when  it  further  declares  that  "^aiiy 
debtor  who  shall  pay  his  debt,  or  part  of  it, 
according  to  the  provisions  of  the  foregoing 
sections,  without  notice  tliereof  (i.  e.,  with- 
out notice  of  the  qualification  of  the  resident 
personal  representative  or  of  a  suit  by  him 
to  recover  the  debt),  shall  be  discharged  to. 
the  extent  of  such  payment.'' 

Obviously,  if  the  voluntary  payment  of  a 
debt  under  such  circumstances  to  a  nonresi- 
dent personal  representative  would  operate 
as  a  discharge  to  the  debtor,  for  the  same 
reason  would  the  settlement  of  a  claim  of 
damages  with  the  foreign  personal  r^resent- 
ative.  and  the  payment  to  the  latter  of  the 
amount  of  damages  agreed  upon  in  the 
settlement,  operate  as  a  discharge  to  the 
payor,  if  such  payment  were  made  and  ac- 
cepted in  good  faith  and  without  knowledge 
upon  the  part  of  the  payor  or  payee  that 
there  had  been  a  resident  personal  represen- 
tative appointed,  or  a  suit  instituted  hy  the 
latter  for  the  recovery  of  the  claim  for 
damages  thus  settled.  "So  reason  is  per- 
ceived for  holding  that  a  claim  for  damages 
for  the  death  of*  the  decedent  is  of  anv 
greater  dignity  than  a  debt  owing  to  the 
estate  of  the  decedent. 

As  the  decedent  Corapton's  wife  was  ap- 
pointed adminintratrix  of  his  estate  in 
Scioto  county,  Ohio,  the  county  and  state  of 
his  residence,  she  is  the  principle  or  domi- 
ciliary administratrix,  and  the  appellant, 
having  been  appointed  in  Kentucky,  is  an 
ancillary  adminstrator.  The  title  of  a  domi- 
ciliary representative,  unlike  that  of  an 
ancillary  representative,  extends  to  all  of 
the  decedent's  personal  estate  wherever 
situated,  but  the  title  of  the  ancillary  rep- 
resentative is  limited  to  the  assets  within 
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the  juriadiction  ol  his  appointment.  In  3$ 
Cyc.  122^,  in  dealing  with  the  rights  a«d 
powers  of  donuoiliary  representatives,  it  is 
said:  "Letters  of  adnunUtration  extend 
only  to  the  assets  in  tlie  jurisdiction  where 
the  letters  are  granted,  and  do  not  confer  as 
a  matter  of  ri^t  any  authority  to  collect 
assets  in  another.  But,  since  a  foreign 
domiciliary  representative  has  a  title  to 
assets  wherever  situated  which  may  be  rec- 
ognized in  the  absence  of  local  creditors  or  a 
local  administration,  he  may  under  such  cir- 
cumstances take  possession  of  property  of  the 
estate  if  he  can  do  so  peaceably  and  without 
suit,  and  his  possession  will  be  recognized  as 
rightful,  and  protected  as  fuUy  as  if  he  had 
taken  out  local  letters  of  admioistration.  He 
may  also  collect  a  debt  due  to  the  estate  if 
voluntarily  paid,  and  such  payment  is  a 
valid  discharge  of  the  debt,  ai^i  a  protection 
against  an  action  tei  collect  the  same  debt  by 
a  domestic  representative  subsequently  ap- 
pointed; and  since  debts  due  from  the 
United  States  have  no  situs  at  tlie  seat  ol 
government,  they  may  be  received  by  a  domi- 
ciliary representative  at  any  place  where  the 
government  may  choose  to  pay  them." 

See  AVilkins  v.  EUett,  108  U.  S.  256,  27  L. 
ed.  718,  2  Sup.  Ct.  Hep.  641. 

In  Crosswell  on  Executors  and  Adminis- 
trators, p.  152,  the  following  statement  of 
the  law  upon  this  subject  will  be  found: 
'The  main  rule  or  essential  point  of  the 
rules  relating  to  administration  in  various 
jurisdictions  is  that  the  administration 
which  is  taken  out  in  the  country  of  domi- 
cil  of  the  deceased  is  the  principal  or  domi- 
ciliary administration.  Any  other  adminis- 
tration is  ancillary,  whether  it  may  or  may 
not  be  prior  in  point  of  time  to  the  adminis- 
tration in  the  domicil  of  the  deceased.  The 
reason  for  this  distinction  is  evident  in 
the  fact  that  the  personal  estate  which  is 
the  basis  of  administration  is  governed  by  the 
laws  of  the  domicil  of  the  deceased,  and  all 
questions  as  to  the  settlement  and  distribu* 
tion  of  that  estate  should  be  settled  by  the 
laws  of  that  country  or  state." 

Again,  in  the  same  volume  at  page  152^,  it 
is  said:  ''There  are,  however,  points  in 
which  the  existence  ol  the  principal  adminis- 
tration affects  the  ancillary  administration. 
Thus,  the  principal  administrator,  since 
he  ret>resents  the  general  creditors, 
heirs,  and  next  of  kin^  has  such  an  interest 
in  the  proceedings  in  another  state  that  he 
is  entitled  to  appear  in  time,  and  take  such 
steps  therein  as  may  seem  suitable  and 
legal;  for  ^xanvplis,  he  may  appeal  from  a 
decree  of  a  judge  ol  probate  appointing  an 
ancilfairy  administrator." 

We  think  it  undoubtedly  true  that  the 
domiciliary  administratrix  could  have  gone 
into  tha  state  of  West  Virginia,  wkere  ap- 
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pellee  was  incorporated,  and  where  it  has  its 
corporate  residence,  and  there  maintained 
an  aciiion  against  it  on  account  of  the  death 
of  lier  husband,  wiiich  occurred  in  the  state 
of  Kentucky  through  the  negUgsnce  of  ap- 
pellee, by  pleading  tlw  constitutional  pro- 
vision and  those  of  the  statute  of  Kentucky 
gjkving  a  cause  ol  action  iot  his  death ;  or,  if 
prohibited  by  the  laws  ol  West  Virginia 
from  80  doiogi.  the  actio*  couM  have  been 
instituted  through  an  a4mi»istrator  ap- 
pointed in  that  state  by  pleading  the  laws  of 
Kentucky  authorising  the  reeovery,  and 
thereby  maintained  the  actien  under  the  .com- 
ity eadsting  between  the  two  states*  The 
donicilisiry  administratrix  went  into  the 
state  of  West  Virginia,  and  there  made 
settlement  with  apfiellee,  and  was  paid  by  it 
$2,000  accepted  in  satislaction  of  the  dam- 
ages claimed  on  Sioeount  of  his  death.  This 
we  think  she  had  th^  authority  to  do,  under 
the  general  power  conferred  upon  her  by  law 
as  domiciliary  administratrix  to  receive  for 
the  estate  anything  in  the  way  of  property 
or  money  that  could  be  regarded  as  aeseta 
thereof,  which  might  voluntarily  be  delivered 
or  paid  her;  and  it  is  adfuitted  by  the  plead- 
ings that  BO  one  had  been  appointed  or 
qualiiied  as  administrator  of  the  deeedent 
in  West  Virginia. 

It  is  further  admitted  by  the  pleadijD^a 
that  whatever  amount  of  damages  the  ap- 
pellee may  have  been  or  is  liable  for  on  ac- 
count of  the  death  ol  John  Compt<m  will 
hjave  to  be  distributed  in  accordance  with  the 
laws  of  the  state  of  Ohio,  and  that  the  $2,000 
damages  which  the  domiciliary  adowuiis- 
tratrix  received  of  apppllee  she  has  dis^ 
trlbuted  as  required  by  the  laws  of  that 
state.  Se,  if  it  were  conceded  that  the  ap- 
pointment of  appellant  aa  administrator  by 
the  Pike  county  court  was  authoriaed,  as 
there  were  no  debts  owing  by  the  decedent 
in  this  state  it  would  have  heeu  the  duty  of 
appellant,  if  he  had  received  the  $2,000  paid 
by  the  fippellee,  to  transmit  the  meney,  less 
the  cQ«t  of  administration,  to  the  domi- 
ciliary administratrix,  lor  distrihutien  in 
aocoird#nee  with  the  lawa  ol  the  state  ol 
Ohio.  In  other  words,  the  princ^fial  ob|e<rt 
ol  the  law  in  requuring  the  aaaillary  tid" 
ministration  in  Kentucky  was  to  aid  the 
foreign  or  domiciliary  administratrix  in  the 
coHeetnn  9f  tlie  daiai  lor  dSftmaggo  against 
appellee,  because  she  could  not  compel  the 
payment  of  such  damages  by  suing  as  ad- 
mkiistrairix  in  the  state  of  Kentucky.  So 
in  the  case  here  presented  we  find  that  by 
the  voluntary  payment  of  $2,000  in  damages 
made  by  appellee  to  her  the  domiciliary  ad- 
ministratrix obtained  an  apparently  fair 
settlement  for  the  death  of  the  decedent, 
without  the  assistance  of  the  resident  ad- 
ministrator, and  without  such  cost  to  the 
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estate  as  would  have  attended  hiA  collection 
of  the  demand  by  suit. 

The  view  we  have  expressed  of  the  law  of 
this  case  is  fully  sustained  by  the  case  of 
^laas  V.  German  Sav.  Bank,  176  N.  Y.  377, 
98  Am.  St.  Rep.  689,  68  N.  £.  658,  the  facts 
of  which  are  thus  stated  in  the  opinion: 
*Trieda  Maas  died  at  her  residence  in 
Guttenberg,  Hudson  county,  state  of  New 
Jersey,  on  the  15th  day  of  November,  1898, 
leaving  her  surviving  a  son  and  daughter, 
both  minors  and  residents  of  the  saiAe  place. 
On  the  23d  day  of  August,  1899,  the  surro- 
gate of  Hudson  county,  New  Jersey,  issued 
letters  of  administration  upon  her  estate  to 
Frederick  Maas,  a  brother  of  her  deceased 
husband.  After  his  appointment  he  presented 
a  certiHed  copy  of  his  letters  of  adminis- 
tration to  the  defendant  bank,  together  with 
her  passbook,  and  demanded  the  payment  to 
him  oi  the  amount  which  the  decedent 
had  upon  deposit,  and  thereupon  the 
bank  paid  over  such  balance  to  him.  Prior 
thereto,  and  on  the  0th  day  of  March,  1899, 
the  plaintiff,  Charles  Maas,  another  brother 
of  the  decedent's  deceased  husband,  applied 
and  had  issued  to  him  letters  of  adminis- 
tration upon  her  estate  by  the  surrogate  of 
New  York  county  in  this  state,  and,  after 
the  defendant  bank  had  paid  the  amount  on 
deposit  with  it  to  the  administrator  ap- 
pointed in  New  Jersey,  he  served  a  notice  of 
his  appointment  upon  the  defendant  and  de- 
manded the  payment  to  him  of  the  amount 
of  such  deposit.  The  bank  having  refused, 
this  action  was  brought  [by  the  New  York 
administrator]  to  recover  the  amount  there- 
of. Upon  the  trial  the  facts  were  agreed 
upon.  It  does  not  appear  that  the  decedent 
had  any  creditors  in  this  state,  and  it  is  con- 
ceded that  the  defendant  bank  in  making  its 
payment  did  so  in  good  faith,  without 
actual  notice  that  letters  of  administration 
had  been  issued  in  this  state.  The  question 
thus  presented  is  as  to  whether  the  plaintiff 
under  such  circumstances  can  recover." 

It  was  held  that  he  could  not  recover,  and 
that  the  payment  made  by  the  bank  to  the 
foreign  or  domiciliary  administrator  was  in 
all  respects  valid.  After  a  careful  reading 
of  the  opinion  we  find  much  of  its  reasoning 


and  all  of  its  conclusions  stated  with  such 
admirable  clearness  and  fulness  in  the  evlla- 
bus  that  we  have  concluded,  ovinng  to  the 
length  of  the  opinion,  to  qiiote  from  the  syl- 
labus alone,  which  is  as  follows: 

"The  succession  to,  and  the  distribution  of» 
the  estate  of  an  intestate  are  governed  by  the- 
law  of  the  domicil.  Where  an  adminis^trator 
has  been  appointed  and  has  properly  qualified 
in  the  state  of  the  domicil  of  the  intestate, 
he  is  vested  with  power  to  receive  payment 
of  debts  and  to  take  possession  of  assets  and 
give  proper  acquittances  therefor  wherever 
the  debtors  or  the  holders  of  the  assets  may 
be,  within  or  without  the  state;  but  where 
the  debtor  or  the  holder  of  the  assets  is  in  a 
foreign  jurisdiction,  and  the  debts  are  not 
paid  or  the  assets  surrendered  to  the  ad- 
ministrator of  the  domicil,  the  courts  of  the 
foreign  jurisdiction  will  not  enforce  a  re- 
covery of  such  debts  or  assets  until  an  ad- 
ministrator has  procured  ancillary  letters  or 
a  new  administrator  has  been  appointed 
under  the  laws  of  the  state  where  the  debts 
exist  or  the  assets  are. 

"A  voluntary  payment  to  a  foreign  ad- 
ministrator is  valid  although  an  adminis- 
trator has  been  appointed  in  the  state,  it 
not  being  the  domicil  of  the  intestate,  and 
the  person  paying  having  no  actual  notice  of 
such  appointment. 

"The  fact  that  the  appointment  of  an 
administrator  is  made  of  record  in  the  surro- 
gate's office  does  not  operate  as  constructive 
notice  of  such  appointment,  so  as  to  invali- 
date a  payment  subsequently  made  to  an 
administrator  a])pointed  in  the  state  of  the 
domicil  of  the  decedent." 

The  conclusions  expressed  in  tlie  opinion 
supra  are  supported  by  the  numerous 
authorities  cited  therein.  In  view  of  the 
admissions  of  fact  made  by  the  plead ingB  in 
the  instant  ease,  no  reason  h  perceived  for 
disagreeing  with  the  action  of  the  circuit 
court  in  holding  that  the  fourth  paragraph 
of  the  appellee's  answer  constituted  a  com- 
plete, defense  to  the  action:  hence  the  over- 
ruling of  the  demurrer  to  the  answer  and 
dismissal  of  the  petition  was  not  error. 

Wherefore,  the  judgment  is  affirmed. 


Annotation— Setdement  or  compromise  by  personal  representative  of  cause 
of  action  for  death  as  affecting  right  of  action  therefor  by  representa- 
tive appointed  in  another  state. 


For  notes  on  varioufl  questions  as  to 
conflict  of  laws  in  actions  for  person- 
al injuries  or  death,  see  L.R.A.  In- 
dexes, under  the  title,  "Conflict  of 
Laws,"  subtitle,  "Torts  and  crimes 
generally." 
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Vanover  v.  Borderland  Coal  Co.  ante, 
666,  seems  sound  on  principle,  but  no 
other  case  has  been  found  involving- 
similar  facts. 

Under  a  statute  vesting  an  action 
for  wrongful  death  in  the  administra^ 
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tor  for  the  benefit  of  the  widow  and 
next  of  kin,  it  was  held  in  Pisano  v. 
B.  M.  &  J.  F.  Shanley  Co.  (1901)  66 
N*.  J.  L.  1,  48  Atl.  618,  that  a  mere  re- 
lease of  a  claim  for  wrongful  death, 
which  occurred  in  the  state  of  the  domi- 
cile made  without  the  approbation  or 
consent  of  the  widow  or  next  of  kin 
by  an  administrator  appointed  in  an- 
other state,  was  not  a  bar  to  an  action 
for  the  death  by  the  domiciliary  ad- 
ministrator. 

And  since  a  release  to  a  stranger  is 
not  a  bar  to  an  action,  it  was  held  also 
in  Pisano  v.  B.  M.  &  J.  P.  Shanley  Co. 
(N.  J.)  supra,  that  where  the  plea  to 
the  declaration  alleged  that  the  acts 
constituting  the  cause  of  action  were 
committed  jointly  by  the  defendant  and 


a  certain  corporation  and  that  the  ad- 
ministrator had  released  the  corpora- 
tion, a  replication  thereto  was  good 
which  denied  that  the  acts  were  jointly 
committed. 

And  it  was  held  also  that,  without 
setting  aside  the  release  by  formal  suit 
or  vacating  the  letters  of  adminis- 
tration, the  domiciliary  administrator 
might  avoid  the  effect  of  the  release  or 
settlement  on  the  ground  that  it  was 
made  pursuant  to  a  fraudulent  scheme 
between  the  defendant,  the  party  ap- 
pointed administrator,  and  the  corpora- 
tion, to  deprive  the  widow  and  next  of 
kin  of  their  rights  by  obtaining  the 
appointment  and  securing  the  release 
for  a  grossly  inadequate  consideration. 
Ibid.  R.  E.  H. 
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JOHN  H.  MCCARTHY,  Jb.,  Admr.,  etc., 

V. 

INHABITANTS  OF  THE  TOWN  OF 

LiEEDS. 

{Two  Cases.) 

(116  Me.  275,  101  Atl.  448.) 

Municipal  corporations  —  liability  for 
injury  to  child  In  unregistered  anto- 
tnobfle. 

A  town  is  not  liable  for  death,  because  of 
a  defective  bridge,  of  a  child  riding  in  an 
unregistered  automobile  under  statutes  re- 
quiring biglnvays  to  be  kept  safe  for  travel- 
ers and  forbidding  the  use  of  any  motor 
vehicle  on  a  highway  unless  it  is  registered, 
since  a  person  in  an  unregistered  machine 
is  not  a  traveler  within  the  meaning  of  the 
statute. 
For  other  o(U€»,  see  Bridges,  II,  «n  Dig. 

l-o2  N.  S, 

(Madigan,  J.,  dissents.) 
(June  21,  1917.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Androscoggin  County,  for  deternii 
natiou  by  the  Law  Court,  upon  agreed 
statements  and  stipulations,  of  actions 
broujrht  to  recover  damages  for  the  wrongful 
death  of  plaintiff's  intestate  alleged  to  have 


Note.  —  The  effect  of  operating  an  auto- 
mobile on  a  highway  without  a  license  is 
treated  in  the  notes  to  Dudley  v.  Northamp- 
ton Street  R.  Co.  23  L.R.A.(N.S.)  561; 
ITemming  v.  New  Haven,  25  L.R.A.(N.S.) 
734;  Lindsay  v.  Cecchi.  36  L.RA.(N.8.) 
609;  Atlantic  Coast  Line  R.  Co.  v.  VVier, 
41  L.R.A.(N.S.)  307;  Conroy  v.  Mather,  52 
LR.A.  (N.S.)  801;  Armstead  v.  I-ounsberrv, 
L.R.A.1815D,  628;  and  Southern  R.  Co.  v. 
Vaughan,  L.R.A.1916K,  1225. 
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been  caused  by  defendant's  failure  to  keep  a 
certain  bridge  in  repair.  Judgment  for  de- 
fendant in  each  case. 

'J'he  facts  are  stated  in  the  opinion. 

Messrs.  McGillicuddy  &  Moray  for 
plaintiff. 

Messrs.  Taseus  At  wood  and  K.  W. 
Oalces  for  defendant. 

Cornish,  J,,  delivered  Uie  opinion  of  the 
court : 

Tliese  two  actions  were  brought  against 
the  defendant  town  under  Rev.  Stat.  1903, 
chap.  23,  §  76,  to  recover  damages  for  tU^ 
loss  ol  life  of  two  children,  aged  seven  and 
nine,  respectively,  alleged  to  .  have  been 
caused  by  tlie  failure  of  the  defendant  to 
keep  a  certain  bridge  over  Bead  river  in 
hiiid  town  in  proper  and  reasonable  repair. 

On  the  day  of  the  accident,  July  22,  1913, 
one  John  H.  McCarthy  was  riding  in  his  au- 
tomobile, and  was  sitting  on  the  front  seat 
beside  the  chauffeur.  On  the  rear  seat  were 
the  two  little  girls,  his  grandnieces.  When 
the  automobile  reached  the  bridge,  one  of  the 
forward  wheels,  according  to  the  declaration 
in  the  writs,  struck  a  raised  plank,  thereby 
deflecting  the  machine  from  its  courae  and 
turning  it  against  the  railing,  which  proved 
to  be  weak  and  unable  to  withstand  the  im- 
pact. The  automobile  with  its  occupants 
was  precipitated  into  the  river.  Mr. 
AlcCarthy  was  rescued,  but  the  children  were 
drowned. 

The  automobile  was  not  registered  in  the 
name  of  the  owner,  and  that  fact  is  the  piv- 
otal point  in  the  case. 

Suit  was  brought  by  Mr.  McCarthy  in  his 
own  behalf  against  the  town  to  recover  dam- 
ages for  injuries  to  himself  and  his  property, 
and  judgment  was  rendered  for  the  defend- 
ant OB  the  ground  that  as  the  automobile 


672 


MAINK  SUPREME  JUDICIAL  COURT. 


was  not  registered  in  the  owner's  name  he 
was  proihibited  from  using  it  on  the  high- 
waji  and  the  town  owed  him  no  duty  to  keep 
the  way  safe  and  convenient  for  him  to  trav- 
el upon.  McCarthy  v.  Leeds,  115  Me.  134, 
L.R.A.1916E,  1212,  98  Atl.  72. 

The  two  suits  at  bar  were  subsequently 
brought  by  John  H.  McCarthy,  Jr.,  as  admin* 
istrator  of  the  estates  of  the  two  children, 
the  plaintiff  claiming  that  these  two  passen- 
gers have  a  right  of  action  against  the  town, 
even  if  the  owiMf  did  not.  In  our  opinion 
they,  as  well  as  the  owner,  are  barred  from 
recovery. 

It  must  be  distinctly  borne  in  mind  that 
this  is  not  a  common -law  action  of  negli- 
gence against  an  individual  or  a  corpora- 
tion, but  a  statutory  remedy  against  a  mu- 
nicipality, and  the  rights  of  the  traveling 
public  and  the  liability  of  the  municipality 
are  limited  by  the  scope  of  the  statnte.  In- 
dei>endent  of  statute  tliere  is  no  liability 
whatever  on  the  part  of  municipalities  for  in- 
juries caused  by  defective  highways.  Tlie  li- 
ability is  a  creature  of  the  statute  (Hainea 
v.  Lewiston,  84  Me.  18,  24  Atl.  430;  Colby  v. 
Pittsfield,  113  Me.  507,  95  Atl.  1).  and  it 
does  not  extend  beyond  the  e<;press  pro- 
visions  (Peck  V.  Ellsworth,  36  Me,  393). 

What,  then,  is  the  measure  of  that  liabil- 
ity? It  is  this:  "Highways,  town  ways 
and  streets,  legally  established,  shall  l)e 
opened  and  kept  in  repair  so  as  to  be  safe 
and  convenient  for  travelers  with  horses, 
teams  and  carriages.*'  Rev.  Stat.  1003, 
chap.  23,  §  50. 

The  word  "travelers"  is  the  significant 
word  for  our  consideration.  As  was  said  by 
this  court  in  McCarthy  v.  Portland,  67  31e. 
167,  24  Am.  Rep.  23:  "To  enable  the  plain- 
tiff to  recover,  he  must  have  been  'a 
traveler.'  That  is  not  all.  He  must  have 
been  traveling  for  some  purpose  or  other 
for  which  streets  are  required  to  be  con- 
structed and  kept  in  repair.  A  person  may 
be  a  traveler,  but  not  such  within  the  con- 
templation of  the  statute  which  gives 
compensation  for  an  injury  occasioned  by  a 
defect  in  the  highway.  He  may  be  within 
or  without  the  protection  of  the  statute, 
and  still  be  a  traveler." 

It  was  accordingly  held  in  that  case  that 
one  who  uses  the  highway  for  the  express 
purpose  of  horse  racing  is  not  a  traveler  to 
whom  the  municipality  owes  the  statutory 
duty  of  keeping  its  street  in  repair.  Chil- 
dren using  a  street  as  a  playground  cannot 
be  regarded  as  travelers.  Stinson  v.  Gardi- 
ner, 42  Me.  248,  66  Am.  Dec.  281.  Nor  can 
a  runaway  horse.  Richards  v.  Enfield.  13 
Gray,  344;  Higgins  v.  Boston,  148  Mass. 
484,*  20  N.  E.   105. 

Further,  in  order  to  be  within  the  pro- 
tection of  the  statute,  one  must  be  a  lawful 


traveler.  One  who  la  traveling  in  defiance 
of  a  statutory  prohibition  is  unlawfully 
upon  the  highway.  Take  for  instance  trav- 
eling on  Sunday,  prior  to  tha  pftsaage  of 
chapter  129  of  the  PabUc  Lawa  of  19»&. 
This  court  repeatedly  deckled  that  when  a 
person  reecived  an  injury  through  a  defect 
in  the  highway  while  he  was  traveling  on 
the  Lord's  day,  exoept  in  case  of  neoesaity 
or  charity,  ha  could  not  recover.  Bryant  ▼. 
Biddeford^  39  Me.  193;  Hinckley  v.  Penob- 
scot, 4^  Me.  89;  Cratty  v.  Bangor,  57  Me. 
423,  2  Am.  Rep.  66.  The  Maine  rule  aa  to 
nonrecovery  in  such  cases  was  also  the  rule 
in  Massachusetts  (Besworth  v.  Swansey, 
10  Met.  363,  43  Am.  Dec.  441;  Jonea  V. 
Andover,  10  Allen,  18;  Connolly  v.  Boston, 
117  Mass.  64,  19  Am.  Kep.  396;  Davia  ▼. 
Somerville,  128  Mium.  594,  35  Am.  Rep. 
399)  ;  and  in  Vermont  (Johnson  v.  Iras- 
burgh,  47  V  t.  28,  19  Am.  Rep.  111).  In  this 
Vermont  case  the  ground  on  which  the  rule 
rests  is  clearly  set  forth.  New  Hampshire 
held  the  contrary.  Sewell  ▼.  Webster,  59 
N.  H.  686. 

Precisely  the  same  principle  is  involved 
in  the  case  at  bar,  where  the  intestates  were 
traveling  in  an  unregistered  automobile. 
Such  a  vehicle  is  proscribed.  Pub.  Law*8 
1911,  chap.  162,  §  11  (Rev.  Stat  1916, 
chap.  26,  §  28)  reads:  "No  motor  vehicle 
of  any  kind  shall  be  operated  by  a  resident 
of  this  state,  upon  any  highway,  town  way, 
public  street,  avenue,  driveway,  park  or 
parkway,  unless  registered  aa  provided  in 
this  chapter,''  etc. 

The  legislature  had  the  power  and  the 
right  to  enact  this  prohibitive  legislation 
for  the  protection  of  its  citizens.  The  regis- 
tration of  a  car  and  the  display  of  its 
number  plate  serve  to  identify  t)ie  owner 
in  case  of  injuries  caused  by  negligent  con- 
duct in  its  operation.  Here,  as  in  the  case 
of  the  violation  of  the  Sunday  law,  it  is  not 
a  question  of  causal  connection  between 
the  violation  of  the  statute  and  the  happen- 
ing of  the  accidei^t.  The  same  causes  would 
be  at  work  to  produce  an  accident  on  Mon- 
day or  Tuesday  as  op  Sunday.  So,  in  the 
case  at  bar,  the  mere  nonregistration  can 
hardly  be  regarded  as  a  contributipg  causi?. 
The  railing  of  the  bridge  had  no  more 
strength  to  withstand  the  impact  of  a  regis- 
tered than  of  an  unregistered  car.  The 
decision  does  not  rest  upon  the  ccmimon- 
law  principle  of  causal  connection.  The 
true  theory  is  that  this  unregistered  car 
was  expressly  forbidden  by  statute  to  pass 
along  the  highway  and  over  the  bridge.  The 
municipality  whs  not  obliged  to  furnish  any 
railing  whatever  for  its  protection.  This 
is  the  ground  on  which  McCarthv  v.  Laeils, 
115  Me.  184,  L.R.A.1916E,  1212,  98  Atl.  72, 
was  decided,  and  it  is  the  logical  ground  on 
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^Thich  this  class  of  cases  against  muoicipali- 
ties  rests. 

But  the  learned  counsel  for  the  plaintiff 
urges  that  even  if  Mr.  McCarthy,  St.,  the 
owner  of  the  car,  cannot  recover,  the  ban 
does  not  prevail  against  the  children,  who 
were  merely  passengers.  He  discusses  the 
lack  of  contributory  negligence  on  their 
part,  and  what  is  true,  that  the  doctrine  of 
imputed  negligence  does  not  obtain  in  this 
state.  But  neither  of  these  questions  is  in- 
volved here.  The  question  of  contributory 
negligence  as  related  to  the  nonregistration 
is  beside  the  mark.  It  is  not  a  question  of 
age  or  intelligence  or  knowledge  or  inten- 
tion on  the  part  of  the  occupants.  It  is  a 
question  of  fact.  It  is  a  matter  purely  of 
statutory  prohibition.  All  the  occupants 
are  under  the  same  disability.  The  very 
logic  of  the  situation  prevents  any  discrimi- 
nation between  them.  Tlie  statute  does  not 
relieve  the  town  from  keeping  its  streets  in 
repair  merely  for  the  owner  of  an  unregis- 
tered auto  and  those  who  know  the  situa- 
tion, and  impose  that  duty  upon  it  as  to 
those  passengers  who  have  no.  such  knowl- 
edge. Nor  does  the  absence  of  the  doctrine 
of  imputed  negligence  aid  the  plaintiff.  Our 
decision  is  not  based  on  the  doctrine  of  neg- 
ligence, as  we  have  already  stated.  It  is 
based  upon  the  statutory  "thou  shalt  not." 

To  illustrate:  It  is  conceded  that  the 
right  to  use  the  higliwaya  of  the  state  is 
not  absolute,  and  that  the  legislature  has 
the  right  to  limit  and  tsnitrul  llioir  i:  e 
whenever,  in  the  exercise  of  the  police  pow- 
er, it  is  necessary  to  promote  the  safety 
and  general  welfare  of  the  people.  It  can 
prescribe  what  vehicles  shall  use  the  high- 
ways and  what  sliall  not.  It  can  absolutely 
close  certain  streets  to  certain  traffic.  Com. 
V.  Kingsbury,  199  Mass.  342,  L.R.A.1915E, 
2G4,  127  Am.  St.  Rep.  513,  8,)  N.  E.  848.  In 
the  exercise  of  this  power  certain  streets  in 
the  town  of  Eden  were  closed  to  the  use  of 
automobiles  by  chapter  420  of  the  Private 
and  Special  Laws  of  1903.  At  the  entrance 
to  these  streets,  under  the  provisions  of  the 
act,  signboards  were  to  be  erected  bearing 
these  words:  ''No  automobiles  allowed  on 
this  road."  This  act  was  held  constitu- 
tional. State  V.  Mayo,  106  Me.  62,  26  Ir.R.A. 
(X.S.)   502,  75  Atl.  295,  20  Ann.  Cas.  512. 

In  1909  the  prohibition  was  extended  ter- 
ritorially to  all  the  ways  and  streets  in  the 
towns  of  Eden,  Mount  Desert,  Tremont,  and 
Southwest  Harbor,  on  the  island  of  Mount 
Desert.  Private  and  Special  Laws  1909, 
chap.  133.  This  act  was  also  held  constitu- 
tional. State  V.  Phillips,  107  Me.  249,  78 
Atl.  283.  Suppose  an  automobile  in  de- 
fiance of  those  statutes  had  been  operated 
in  the  forbidden  district,  and  one  or  more 
of  the  occupants  had  been  injured  Uirough 


some  defect  in  the  highway.  Could  it  with 
reason  be  claimed  that  any  liability  what- 
ever rested  upon  the  municipality  within 
which  the  accident  happened,  or  that  it  made 
any  difference  whether  the  injured  party 
was  the  owner  or  the  chauffeur  or  the  pas- 
senger, and  whether  such  passenger  knew  of 
the  nonregistration  or  not?  Certainly  not. 
Those  towns  were  freed  from  all  responsi- 
bility when  the  prohibition  was  placed  upon 
this  kind  of  traffic. 

Now,  "instead  of  prohibiting  all  automo- 
biles from  using  certain  streets  and  ways, 
the  legislature  has  seen  fit  to  debar  all  un- 
registered automobiles  owned  by  residents 
from  using  any  of  the  streets  and  ways 
throughout  the  state.  Figuratively  speak- 
ing, signs  are  erected  on  every  highway, 
after  the  pattern  of  the  Eden  act,  bearing 
the  inscription:  '^No  unregistered  automo- 
biles are  alfewed  on  this  road."  Whenever 
that  sign  is  disregarded  the  occupants  travel 
at  their  peril. 

The  nonliability  to  passengers  as  well 
as  to  owner  has  been  settled  in  Massachu- 
setts. In  Feeley  v.  Melrose,  205  Mass.  329, 
27  L.R.A.(N.S.)  1166,  137  Am.  St.  Rep. 
445,  91  N.  £.  306,  three  suits  were  brought 
against  the  defendant  city,  one  by  the  own- 
er, and  two  by  female  passengers  in  an  un- 
registered car.  On  this  point  the  opinion 
holds:  ''If  the  automobile  in  which  the 
female  plaintiffs  were  riding  was  not  regis- 
tered according  to  the  requirements  of  law, 
it  was  unlawfully  upon  the  way ;  those  who 
were  using  it  were  not  travelers,  but  tres- 
passers; and  it  would  follow  that  they  could 
not  maintain  this  action.  .  .  .  Each  one 
of  the  plaintiffs  must  fail  of  recovery  in 
that  event.  It  would  not  help  the  individ- 
ual plaintiffs  that  they  may  not  have  known 
that  the  automobile  was  not  duly  regis- 
tered; they  did  not  known  that  it  was,  and 
it  was  at  their  own  peril,  as  to  the  city  and 
as  to  third  persons,  that  they  undertook 
to  use  a  vehicle  the  use  of  which  was  pro- 
hibited by  law." 

To  the  same  effect  is  Dean  v.  Boston  Elev. 
R.  Co.  217  Mass.  496,  106  N.  E.  616. 

Our  conclusion,  therefore,  is  that  these  ac- 
tions cannot  be  maintained.  If  the  present 
statute  is  too  drastic  the  remedy  should 
come  by  legislative  amendment. 

Judgment  for  defendant  in  each  case. 

Madignn,  J.,  dissenting: 

That  those  innocent  of  an  intentional 
wrong  should  be  held  trespassers  on  the 
highways  established  for  the  benefit  of  the 
public  does  not  seem  reasonable.  A  ma- 
chine may  be  operated  contrary  to  the  pro- 
visions of  the  statute,  but  why  must  all 
passengers  therein  be  classed  as  outlaws? 
Few    violations   of    statutory    prohibitions 
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entail  such  drastic  punishment.  A  sleigh 
without  bells,  a  carriage  without  lights, 
a  wagon  with  narrow  tires,  if  forbidden.. 
Bliould  be  in  the  same  class;  but  must  we 
hold  all  in  such  veliicles  trespassers,  and 
therefore  without  protection  from  defective 
highways  or  the  negligence  of  other  travel- 
ers ?  If  certain  appliances  were  required  by 
law  on  trolley  cars,  would  we  hold  all  pas- 
sengers in  an  offending  trolley  as  trespass- 
ers? 

Massachusetts,  which  is  one  (ii  the  few 
states  holding  as  Maine  does,  applies  a  dif- 
ferent rule  to  the  unlicensed  cliaufTeur  than 
to  the  unregistered  car.  Can  we  say  a  ma- 
<'hine  in  perfect  condition  unregistered,  hut 
driven  by  a  licensed  driver,  is  more  danger- 
ous than  a  registered  car  driven  by  a  man 
whose  license  has  been  revoked  for  reckless 
driving?  Under  the  rule  adopted  in  the 
majority  opinion,  at  our  peril  we  accept 
a  ride  with  a  friend,  or  enter  a  public  bus. 
The  women  and  children  in  the  sight-seeing 
ears  in  the  cities,  and  public  ears  running 
from  town  to  town,  may  be  without  remedy 
in  case  of  injury.     License  plates  are  no 


indication  of  compliance  with  tlie  law.  They 
frequently   are   changed   from   car   to   car. 
Only  by  making  sure  that  the  maker's  num- 
ber agrees  with  that  on  the  state  license 
is  there  reasonable  assurance  of  safety.    If 
by    change    of    ownership    the    license    has 
lost  its  efficacy  within  an  hour  the  car  and 
its  occupants  are  beyond  the  pale  of  the 
law.     The  cruelty  of  our  interpretation  is 
brought  home  to  us  in  the  case  of  these  in- 
nocent children.     If  the   accident,   instead 
of  proving  fatal,  had  rendered  them  crip- 
ples for  life,  they  would  have  lieen  without 
redress  for  the  criminal  negligence  of  some 
town  official.     We  say  the  law  says,  "Thou 
shalt  not,"  and  therefore  travelers  are  tres 
passers,  though  the  failure  to  pay  a  state 
license  has  not  the  slightest  connection  with 
the  accident.    Is  it  a  necessary  sequence,  or 
is  it  thus  because  we  say  it  is  ?    Why  might 
not  the  penalty  here,  as  in  other  instanecM 
of  violation  of  law,  stop  with  Ane  or  im- 
prisonment?    Conditions  in  our  state  and 
',  highways  are  no  different  than  in  states  tak- 
I  ing  the  contrary  view  and,  as  it  seems  to 
\  me,  fairer  and  juster  rule. 
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FRANK  LORD,  State  Agent,  et  al.,  Respts. 


(—  Or.  — ,  171  Pac.  577.) 

Arrest  —  extraterritorial  effect. 

1.  A  warrant  for  arrest  is  of  no  validitv 
beyond  the  boundaries  of  the  state  whose 
court  issued  it. 

For  other  cases,  see  Arrest,  7.  a,  in  Dig. 
1-52  N.  8. 

Extradition  -~  rendition  of  convict  on 
parole. 

2.  A  convict  on  parole  is  within  the 
operation  of  a  statute  forbidding  his  ren- 
dition to  another  state  when  he  is  in  cu«^- 
tody  under  judgment  of  conviction  for 
crime. 

For  other  cases,  see  Extradition,  II.  in  Dig. 
1-52  N.  8. 

Same  —  rig^ht  to  urge  objection. 

3.  One  whose  extradition  is  sought  to  an- 
other state  may  set  up  the  fact  that  he  is 
serving  a  sentence  in  the  state  where  found, 
which  under  tlie  terms  of  its  statute  pre- 

Note.  —  The  question  whether  one  in  cus- 
tody or  on  parole  under  conviction  in  the 
asylum  state  is  subject  to  extradition  is 
discussed  in  the  annotation  following  this 
ease,  post,  680,  and  see  references  therein 
to  annotation  on  related  questions. 
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vents  his  rendition  to  the  other  state  until 
he  hai»  been  discharged  from  custody. 
For  other  cases,  see  Extradition,  II.  in  Dig. 
1-52  y.  8. 

(McCamant  and  Moore,  JJ.,  dissent.) 

(March  19,  1918.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  denying  her  prayer  for  the  discharge 
of  her  husband  from  the  custody  of  the 
state  under  extradition  proceedings,  and 
dismissing  the  writ  of  habeas  corpus.  Re- 
versed. 

Statement  by  Burnett,  J.: 

The  plaintiff,  Ida  Carpenter,  acting  in 
behalf  of  her  husband,  E.  H.  Carpenter, 
sued  out  a  writ  of  habeas  corpus  in  the  cir- 
cuit court  for  Multnomah  county  against 
the  sheriff  of  that  county  and  one  Frank 
Lord,  the  latter  of  whom  avers  that  he  is 
the  agent  of  the  state  of  California,  com- 
missioned to  return  Carpenter  to  that  state 
on  extradition  process.  The  defendant  sher- 
iff first  stated  that  he  held  Carpenter  by 
virtue  of  a  commitment  from  the  munici- 
pal court  of  the  city  of  Portland  charging 
him  with  being  a  fugitive  from  juj?tice  of 
the  state  of  California.  He  afterwards 
amended  his  return  to  show  that  he  had 
delivered  the  custody  of  Carpenter  to  Ijord 
as  agent  of  the  state  of  California.     The 
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latter  alleges  that  he  holds  the  prisoner 
under  an  executive  warrant  issued  by  the 
governor  of  Oregon,  dated  November  16, 
1914,  directing  his  arrest  and  delivery  into 
the  custody  of  Lord  as  such  agent,  to  be 
transported  to  the  state  of  California.  He 
further  says  that  he  holds  Carpenter  by 
virtue  of  a  warrant  issued  out  of  the  police 
court  of  San  Francisco,  California,  com- 
manding his  arrest  for  the  crime  of  forgery, 
pending  against  him  in  that  court.  These 
returns  are  controverted  in  material  par- 
ticulars by  the  reply  of  the  petitioner, 
which,  among  other  things,  avers  that  on 
Kovember  5,  1014,  Carpenter  was  duly  and 
regularly  convicted  in  the  circuit  court  fox 
Multnomah  county,  Oregon,  of  the  crime  of 
obtaining  money  under  false  pretenses,  and 
that  in  pursuance  of  such  conviction  it  was 
ordered  and  adjudged  by  said  circuit  court 
as  follows:  ''That  said  defendant,  E.  H. 
Carpenter,  be  imprisoned  in  the  Oregon 
State  Penitentiary  for  an  indeterminate 
period  of  not  less  than  one  year  nor  more 
than  five  years.  Defendant  making  applica- 
tion for  parole,  and  the  court  consenting 
thereto:  It  is  ordered  that  said  defendant 
be  allowed  to  go  on  parole,  on  condition 
that  he  will  not  leave  the  state  of  Oregon, 
and  that  he  will  not  violate  the  laws  of 
the  8tate  of  Oregon,  or  any  state  or  munici- 
pality in  which  he  may  live,  and  further 
that  he  will  report  by  letter  at  least  once 
a  month  to  Judge  Morrow." 

The  petitioner  further  states  that  her 
husband  is  now  in  custody  in  the  state  of 
Oregon  upon  said  judgment,  that  the  same 
is  still  in  full  force  and  effect,  and  that  he 
has  never  been  discharged  therefrom.  The 
defendant  Lord  demurred  to  this  reply,  on 
the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  defense  to  his  return. 
The  demurrer  was  sustained,  and,  the  peti- 
tioner having  refused  to  move  or  plead  fur- 
ther, it  was  ordered  that  her  prayer  for  the 
discharge  of  Carpenter  be  denied,  the  writ 
dismissed,  and  that  he  be  remanded  to  the 
custody  of  the  defendant  Lord,  to  be  trans- 
ported to  the  state  of  California.  The  peti- 
tioner appealed. 

Messrs.  Logan  A  Smith,  J.  J.  Fitzger- 
ald, and  J.  P.  Hannon,  for  appellant: 

The  determination  of  the  governor  of  a 
state  in  an  extradition  proceeding  that  an 
accused  is  a  fugitive  from  justice  may  be 
reviewed  and  determined  on  habeas  corpus. 

Ex  parte  Owen,  10  Okla.  Crim.  Rep.  284, 
136  Pac.  197,  Ann.  Cas.  1916A,  622;  Robb 
V.  Connolly,  111  IT.  S.  624,  28  L.  ed.  542, 
4  Sup.  Ct.  Rep.  544;  Cook  v.  Hart,  146  U. 
S.  193,  30  L.  ed.  939,  13  Sup.  Ct.  Rep.  40; 
People  ex  rel.  Corkran  r.  Hyatt,  172  N. 
Y.    176,   60  L.R.A.   776,   92  Am.    St*   Rep. 
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706,  64  N.  E.  826,  188  U.  S.  691,  47  L. 
ed.  667,  23  Sup.  Ct.  Rep.  456,  12  Am.  Crim. 
Rep.  311;  State  ex  rel.  Munsey  v.  Clough, 
72  N.  H.  178,  67  L.R.A.  946,  56  Atl.  554; 
Bruce  v.  Rayner,  62  C.  C.  A.  501,  124  Fed. 
483. 

The  governor  of  a  state  has  no  power 
to  arrest  or  annul  the  judgment  of  the 
courts  of  his  own  state  by  the  issuance  of 
a  warrant  of  extradition. 

Opinion  of  Justices,  201  Mass.  609,  24 
L.R.A.(N.S.)  790,  89  N.  E.  174;  Taylor 
V.  Taintor,  16  Wall,  366.  373,  21  L.  ed. 
287,  291. 

A  paroled  prisoner  is  in  custody  in  con- 
templation of  the  law. 

Drinkall  v.  Spiegel,  68  Conn.  441,  36 
L.R.A.  486,  36  Atl.  830;  State  ex  rel.  Atty. 
Gen.  V.  Peters,  43  Ohio  St.  629,  4  N.  E.  81; 
Meredith  v.  Duval,  1  Munf.  76. 

If  the  fugitive  is  surrendered,  the  state 
whence  he  is  removed  can  no  longer  require 
his  appearance  before  its  tribunals. 

Taylor  v.  Taintor,  16  Wall.  866.  21  L.  ed 
287,  36  Conn.  242,  4  Am.  Rep  58 ;  Re  Hess,  5 
Kan.   App.   763,   48   Pac.    596;    Opinion    of 
Justices,   201   Mass.   609,   24   L.R.A  (N.S.) 
799,  89.  N    E.   174.  : 

The  prisoner  in  the  ease  at  bar  is  not  a 
fugitive  from  justice. 

Re  Todd,  12  S.  D.  386,  47  L.R.A.  5GG,  76 
Am.  St.  Rep.  616,  81  N.  \V.  637,  12  Am. 
Crim.  Rep.  303;  Ex  parte  Tliaw,  214  Fed. 
423. 

Messrs.  George  Mo  wry,  AVnlter  M. 
Kvans,  and  Arthur  A.  Murphy  for  re- 
spondents. 

Burnett,  J.,  delivered  tlie  opinion  of  tho 
court: 

The  scope  of  this  opinion  will  be  limited 
to  the  consideration  of  the  value  to  be  given 
to  the  judgment  of  the  circuit  court  of 
Multnomah  county  convicting  and  sentenc- 
ing the  defendant  Carpenter  to  imprison- 
ment in  the  penitentiary  and  paroling  him. 
It  is  said  in  §  756,  L.  O.  L.: 

"The  effect  of  a  judgment,  decree,  or  final 
order  in  an  action,  suit,  or  proceeding  be- 
fore a  court  or  judge  thereof  of  this  state 
or  of  the  United  States,  having  jurindiction 
to  pronounce  the  same,  is  as  follows: 

"1.  In  case  of  a  judgment,  decree,  or 
order  against  a  specific  thing,  or  in  respect 
to  the  probate  of  a  will  or  the  administra- 
tion of  the  estate  of  a  deceased  person,  or 
in  respect  to  the  personal,  political,  or  legal 
condition  or  relation  of  a  particular  person, 
the  judgment,  decree,  or  order  is  conclusive 
upon  the  title  to  the  thing,  the  will  or  ad- 
ministration, or  the  condition  or  relation  of 
the  person.     .     ,     ." 

The  following  sections  of  the  same  com- 
pilation are  also  here  set  down: 
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Section  1873:  "A  person  charged  in  any 
state  or  territory  of  the  United  States  with 
treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  this  state, 
must,  on  demand  of  the  executive  authority 
of  the  state  or  territory  from  which  he  tied, 
be  delivered  up  by  the  governor  of  this 
state,  to  be  removed  to  the  state  or  terri- 
tory making  the  demand." 

Section  1874:  ''When  the  person  demand- 
ed is  in  custody  in  this  state,  eitlier  upon 
a  criminal  charge,  an  indictment  for  a 
crime,  or  a  judgment  upon  a  conviction 
thereof,  he  cannot  be  delivered  up  until  he 
is  legally  discharged  from  such  custody; 
but  if  he  be  in  custody  upon  civil  process 
only,  tlie  governor  may  deliver  him  up  or 
not  before  the  termination  of  such  custody, 
as  he  may  deem  most  conducive  to  the  pub- 
lic good." 

At  the  outset,  the  warrant  issued  by  the 
municipal  court  of  the  city  of  San  Fran- 
cisco may  be  laid  aside  without  further  con- 
sideration, because  it  is  universally  held 
that  no  process  of  any  state  court  has  any 
cflTect  or  efficiency  beyond  the  boundaries  of 
the  state  under  whose  laws  it  was  issued. 
It  is  well  settled  that  there  is  no  power  to 
■compel  the  executive  of  any  state  to  sur- 
render an  alleged  fugitive  from  justice. 
'The  legislative  branch  of  the  government 
>of  this  state  has  gone  further  in  limiting 
-the  authority  of  the  executive  in  such  mat- 
ters by  the  precept  in  §  1874  that  if  the 
demanded  person  is  in  custody  in  this  state 
upon  a  judgment  of  conviction  of  crime  he 
cannot  be  delivered  up  until  he  is  legally 
discharged  therefrom.  Tliis  is  mandatory 
language,  and  completely  removes  any  dis- 
icretion  which  the  executive  might  otherwise 
exercise  in  such  a  case. 

It  Is  contended,  however,  that  this  can- 
not be  urged  by  or  on  behalf  of  the  peti- 
tioner. In  support  of  this  contention  we  are 
cited  to  the  following  cases:  Ex  parte  Mar- 
Tin  (D.  C.)  164  Fed.  631;  Re  Fox  (D.  C.) 
SI  Fed.  427;  People  ex  rel.  Gallagher  v. 
Hagan,  34  Misc.  86,  69  N.  Y.  Supp.  475; 
Cozart  v.  Wolf,  —  Ind.  — ,  112  N.  E.  241; 
Mackin  v.  People,  —  111.  — ,  8  N.  E.  178. 
In  all  those  decisions,  without  exceptions, 
the  prisoner  who  sought  relief  by  habeas 
corpus  was  at  large  on  bail  at  the  time  he 
was  taken  into  custody  from  which  he 
•sought  to  escape.  For  instance,  in  the  Mar- 
Tin  Case,  he  had  been  convicted  in  the 
United  States  district  court  for  the  eastern 
district  of  Pennsylvania  for  a  violation  of 
the  postal  laws,  and  had  been  admitted  to 
bail  pending  appeal.  While  he  was  thus  at 
large  he  went  into  the  state  of  New  York, 
and  was  there  apprehended  under  state  proc- 
ess to  answer  indictments  pending  in  the 
courts  of  that  state.    He  sought  relief  from 


the  custody  of  the  state  of  New  York  by 
habeas  corpus  issued  by  the  United  States 
court  of  the  eastern  district  of  New  York. 
As  appears  by  the  report  of  the  case,  it 
turned  upon  §  753  of  the  Revised  Statutes 
of  the  United  States,  Comp.  Stat,  1916,  § 
1281:  ''The  writ  of  habeas  corpus  shall  in 
no  case  extend  to  a  prisoner  in  jail,  unless 
where  he  is  in  custody  under  or  by  color 
of  the  authority  of  the  United  States,  or 
is  committed  for  trial  before  some  court 
thereof,  or  is  in  custody  for  an  act  done 
or  omitted  in  pursuance  of  a  law  of  the 
United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  thereof,  or  is  in 
custody  in  violation  of  the  Constitution  or 
of  a  law  or  treaty  of  the  United  States." 

The  court  determined,  in  concluding  the 
discussion  in  the  case,  that  "Frank  C.  Mar- 
rin,  therefore,  does  not  seem  to  be  held  con- 
trary to  any  law  of  the  United  States,  nor 
in  violation  of  any  of  his  constitutional 
rights,  and  the  writ  of  habeas  corpus  must 
be  dismissed."  In  the  course  of  the  opin- 
ion, however,  the  court  likewise  said:  "It 
has  also  become  well  settled  that  if  a  par- 
ty is  on  trial  or  in  duress — that  is,  in  actu- 
al custody — ^under  the  authority  of  a  state 
court,  no  other  state  court,  and  no  United 
States  court,  should,  except  in  an  urgent 
case,  take  the  defendant  from  that  custody, 
prior  to  an  actual  release  or  relinquishment 
of  the  right  to  the  custody  on  the  part  of 
the  court  before  which  the  matter  is  pend- 
ing" 

The  principle  underlying  all  the  cases 
last  above  cited  is  that,  when  an  individual 
is  allowed  to  go  on  bail  pending  a  charge 
against  him,  the  court  admitting  him  to 
bail  has  released  him  from  its  authority 
for  the  time  being,  which,  for  the  purpose 
of  being  answerable  to  another  tribunal, 
relegates  him  to  his  previous  situation,  mak- 
ing applicable  the  doctrine  that,  if  a  de- 
fendant is  simultaneously  accused  in  differ- 
ent forums,  it  does  not  lie  in  his  mouth 
to  select  the  charge  upon  which  he  will  first 
be  tried.  Thus  far  there  has  been  no  final 
adjudication  of  his  status  upon  which  ho 
can  rely.  The  case  in  hand  has  passed 
that  stage.  A  court  of  this  state  having 
original  jurisdiction  has  not  only  assumed 
control  of  Carpenter,  but  is  in  fact  execut- 
ing its  judgment  upon  him,  and  under  the 
very  doctrine  laid  down  in  the  Marrin  Case 
ought  not  to  be  disturbed  in  that  exercise 
of  its  authority.  This  is  in  accord  with  the 
rule  enunciated  by  Mr.  Justice  Swayne  in 
Taylor  v.  Taintor,  16  Wall.  366,  370,  21  L. 
ed.  287,  290,  thus:  "Where  a  state  court 
and  a  court  of  the  United  States  may  each 
take  jurisdiction,  the  tribunal  which  first 
gets  it  holds  it  to  the  exclusion  of  the  other, 
until  its  duty  is  fully   performed  and  the 
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jurisdiction  invoked  is  exhausted;  and  this 
rule  applies  alike  in  both  civil  and  crimi- 
nal cases.  It  is  indeed  a  principle  of  uni- 
versal jurisprudence  that  where  jurisdiction 
has  attached  to  person  or  thing  it  is — un- 
less there  is  some  provision  to  the  contrary 
— exclusi%-e  in  effect  until  it  has  wrought 
its  function." 

Xo  case  has  been  produced,  and  it  is. be- 
lieved none  can  be  cited,  where  a  prisoner 
has  been  taken  from  a  state  where  he  is 
actually  serving  sentence  under  a  valid 
judgment  of  a  court   of  that  jurisdiction. 

The  defendant  urges  that  the  prisoner 
must  be  actually  and  not  constructively  in 
custody,  to  defeat  his  arrest  and  transporta- 
tion upon  an  extradition  warrant.  As  above 
stated,  the  cases  cited  in  support  of  this 
argument  are  those  where  the  individual 
was  at  large  on  bail,  and  hence  manifestly 
not  in  custodv.  It  remains  to  consider 
whether  Carpenter  is  in  custody  within  the 
meaning  of  §  1874,  L.  0.  L.  It  is  provided 
in  substance  in  §  1586,  L.  0.  L.,  as  amended 
by  the  act  of  February  18,  1911  (Laws 
1011,  p.  162),  that  when  a  'person  is  con- 
victed of  felony,  and  sentenced  for  not  to 
exceed  ten  years*  imprisonment  in  the  peni- 
tentiary, and  sentence  has  been  pronounced, 
the  court  may  in  its  discretion  parole  him. 
and  permit  him  to  go  and  remain  at  large 
under  the  supervision  and  subject  always 
to  the  order  of  the  court,  as  it  may  deem 
best,  until  the  parole  shall  be  terminated. 
It  is  provided  by  §  1587,  L.  0.  L.,  that  the 
order  of  parole  shall  require,  among  other 
things,  that  the  defendant  shall  report  to 
the  court  his  whereabouts,  with  such  fur- 
ther and  additional  information  as  it  may 
desire  or  demand.  Section  1589.  L  0  L., 
empowers  the  court  to  revoke  the  sentence, 
with  or  without  notice  to  the  prisoner  in 
pase  he  fails  to  observe  all  the  conditions 
of  his  parole  and  the  judicial  order.  In 
construing  this  statute  in  State  v  God- 
dard,  69  Or.  73.  133  Pac.  90.  Ann.  Cas. 
1916A,  146.  Mr.  Chief  Justice  McBride, 
speaking  of  a  .similar  situation,  said:  *'It 
was  made  a  part  of  the  judgment,  and  its 
conditions  in  themselves  constitute  a  semi- 
imprisonment.  The  defendant  may  not 
leave  the  jurisdiction  of  the  court;  he  must 
report  his  whereabouts  to  the  judge  every 
month;  he  must  submit  to  the  judgment 
of  the  court  as  to  his  conduct;  and  lie  must 
obey  strictly  every  municipal  ordinance  of 
any  town  in  which  he  resides,  and  all  these 
under  penalty  of  having  his  parole  revoked 
and  being  imprisoned  for  twenty  years  in 
case  he  violates  a  single  one  of  the  condi- 
tions. All  these  conditions  constitute  a  very 
serious  abridgment  of  the  liberty  of  a  citi- 
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In  Drinkall  v.  Spiegel,  68  Conn.  441,  35 
L.R.A.  486,  36  Atl.  830,  the  court  discussed 
the  effect  of  a  parole  and  said:  "When  the: 
plaintiff  was  liberated  from  confinement 
within  the  reformatory  and  found  himself 
at  large  in  the  state  of  New  York,  he  was  inr 
effect  within  the  prison  liberties.  But  it 
is  the  settled  doctrine  on  this  subject  that 
the  liberties  of  the  prison  is  an  extension 
or  enlargement  of  the  walls  of  the  prison, 
A  person,  therefore,  is  in  prison,  in  legal 
contemplation,  when  within  the  liberties  of 
the  prison.  An  escape  from  the  liberties 
is  an  escape  from  the  prison." 

Hughes  V.  Pflanz,  71  C.  C.  A.  234,  188* 
Fed.  980,  was  a  case  where  the  petitioner 
had  been  convicted  in  Indiana  of  a  felony 
and  had  been  paroled  under  a  statute  quite 
similar  to  the  Oregon  enactment.  He  de- 
parted from  Indiana  and  went  to  Kentucky, 
where  be  was  arrested  in  extradition  pro- 
ceedings instituted  for  the  purpose  of  re- 
turning him  to  the  former  state  to  serve  the 
remainder  of  his  sentence  already  pro- 
nounced and  upon  which  he  had  l)een 
paroled.  It  was  held  in  effect  that  he  had 
escaped  from  custody  by  leaving  the  state 
of  Indiana  in  violation  of  his  parole.  Un- 
der such  circumstances  the  convicted  de- 
fendant is  not  a  free  agent  to  go  as  he 
pleases,  like  he  would  if  he  had  been  ad- 
mitted to  bail.  He  is  under  the  immediate 
restraint  of  the  court  and  in  its  custody 
for  all  practical  purposes.  He  is  enduring 
compulsory  expiation  of  an  offense.  In^ 
State  ex  rel.  Nicholson  v.  Bush,  136  Tenn. 
478,  190  S.  W.  453.  the  petitioner  was  con- 
victed of  an  assault  with  intent  to  commit 
murder  and  was  sentenced  to  the  peniten- 
tiary on  that  account.  At  the  same  tcria- 
he  was  also  convicted  of  the  charge  of  carry- 
ing a  pistol,  for  which  he  was  condemned  ia 
confinement  in  the  county  workhouse  for  a 
certain  period.  He  was  imprisoned  in  the 
penitentiary  for  the  more  serious  offense; 
and  was  afterwards  paroled,  whereupon  the* 
defendant,  who  was  sheriff,  arrested  him  and 
sought  to  incarcerate  him  in  the  county 
workhouse  on  the  lesser  charge.  He  was  re- 
leased on  habeas  corpus,  on  the  gi*ound  that 
he  was  still  in  custody  under  the  first  con- 
riction  mentioned,  and  could  not  be  sub- 
jected to  the  workhouse  imprisonment. 

Again,  we  remember  that  the  government 
of  this  state  is  divided  into  three  depart- 
ments, the  legislative,  the  executive,  and 
the  judicial,  and  that  neither  of  these  ha» 
any  authority  to  interfere  with  the  exercise- 
of  the  functions  of  either  of  the  others. 
Specifically,  the  executive  has  no  right  to- 
override  or  annul  the  action  of  the  cir- 
cuit court,  or  to  interfere  with  it  in  the 
execution  of  its  own  judgment.  It  is  true- 
that  the  governor  may  pardon  an  offender 
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by  virtue  of  his  constitutional  power  in  that 
behalf^  but  even  that  is  not  effective,  un- 
less it  is  accepted  by  the  prisoner  to  'whom 
the  pardon  is  offered.  As  said  by  Mr.  Chief 
Justice  Marshall  in  United  States  v.  Wil- 
son, 7  Pet.  150,  8  L.  ed.  640:  "A  pardon  is 
a  deed,  to  the  validity  of  which  delivery  is 
essential,  and  delivery  is  not  complete  with- 
out acceptance.  It  may  then  be  rejected  by 
the  person  to  whom  it  is  tendered;  and  if  it 
be  rejected,  we  have  discovered  no  power  in 
a  court  to  force  It  on  him." 

The  doctrine  of  this  case  has  never  been 
disturbed  l)y  any  ruling  to  which  our  atten- 
tion has  been  directed.  See  also  Re  De  Puy, 
3  Ben.  307,  Fed.  Cas.  No.  3,814;  Michael  v. 
State.  40  Ala.  361 ;  £x  parte  Powell,  73  Ala. 
517,  49  Am.  Rep.  71:  Redd  v.  State,  65 
Ark.  475,  47  S.  W.  110;  Grubb  v.  Bullock, 
44  Ga.  379 ;  People  v.  Potter,  1  Park.  Crim. 
Rep.  51 ;  Ex  parte  Lockhart,  1  Disney 
(Ohio)   105,  108. 

Carpenter's  legal  condition  has  been  fixed 
by  the  judgment  of  the  Multnomah  circuit 
court.  That  adjudication  is  declarded  by 
§  756,  L.  0.  Li,  to  be  conclusive.  It  re- 
strains the  state  as  well  as  Carpenter.  He 
is  entitled  to  enjoy  its  privilege  and  pro- 
tection as  well  as  to  sustain  its  burdens, 
and  no  power  resides  in  the  executive  to 
deprive  him  thereof.  He  is  not  taking  ad- 
vantage of  his  own  wrong,  as  the  defend- 
ants urge  He  is  relying  upon  a  judicial 
determination  of  his  condition  conclusive 
alike  upon  the  state  and  its  officers,  of 
whatever  grade,  as  well  as  upon  himself. 
To  hold  otherwise  would  be  to  say  that  the 
governor  may  override  the  decisions  of  the 
courts  and  interfere  with  their  administra- 
tion of  justice,  without  even  resorting  to 
the  device  of  declaring  martial  law  To  deny 
the  prisoner,  or  one  petitioning  for  him  in 
habeas  corpus,  the  right  to  urge  this  would 
be  to  deny  him  the  equal  protection  of  the 
law.  It  would  withhold  from  him  the  ad- 
vantages of  the  judgment  in  execution  of 
which  he  is  now  held.  It  would  be  like 
saying  to  him,  "You. are  bound  by  this  de- 
cision of  the  court,  but  the  other  party  to 
it  and  its  officers  may  ignore  it.*'  Theae 
principles  are  crystallized  in  the  statute, 
declaring  that  the  person  demanded  cannot 
be  delivered  up  until  he  is  legally  discharged 
from  the  custody  of  the  court  under  which 
he  is  serving  sentence  In  short,  the  ex- 
ecutive warrant  of  extradition  was  issued, 
not  only  without  authority  of  law,  but  al- 
so in  disregard  of  law,  and  is  consequently 
void.  Being  void,  it  constitutes  no  protec- 
tion or  sanction  to  the  defendants,  or  either 
of  them.  Under  it  they  have  no  right  what- 
ever to  control  the  movements  of  the  pris- 
oner. 

For   these  reasons   the   judgment   of  the 
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Circuit  Court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  that  tribunal  to 
discharge  the  prisoner  from  the  custody 
of  the  defendants. 

McCanmnt,  J.,  dissenting: 

I  think  that  Carpenter  was  not  in  cus- 
tody within  the  meaning  of  the  word  as  used 
in  *§§  1874,  L.  0.  L.  Under  the  parole 
statute  (Sess.  Laws,  1011,  p.  152 ),  a  defend- 
ant to  whom  a  parole  is  granted  is  per- 
mitted "to  go  and  remain  at  large  under 
the  supervision  of  the  court."  The  ques- 
tion involved  in  State  v.  Goddard,  69  Or. 
73,  133  Pac.  90,  138  Pac.  243,  Ann.  Cas. 
1916A,  146,  was  whether  a  defendant,  con- 
victed and  paroled,  was  entitled  to  appeal 
from  the  judgment  of  conviction.  In  the 
discussion  of  this  question  the  court  UBed 
the  language  quoted  in  the  majority  opin- 
ion. The  case  does  not  hold  that  a  party 
at  large  on  parole  is  in  custody.  Section 
1874,  L.  O.  L.,  was  enacted  in  1864.  Tlio 
first  parole  statute  in  this  state  was  the 
Act  of  1905  (Laws  1005,  p.  306).  The 
legislative  assembly  of  1864  could  not  fore- 
see this  later  legislation,  and  the  word  "cus- 
tody'' as  used  in  the  Act  of  1864  can  only 
have  referred  to  imprisonment.  In  Beard 
v.  State,  79  Ark.  293,  95  S.  W.  995,  97  S. 
W  667,  9  Ann.  Cas.  409,  the  defendant  had 
been  convicted  at  a  special  term  of  court. 
The  statute  authorizing  special  terms  of 
court  was  as  follows:  "The  judge  of  any 
circuit  court  may  at  any  time  hold  a  special 
term  for  the  trial  of  persons  confined  in 
jail,  by  making  out  a  written  order  to  that 
effect  and  transmitting  it  to  the  clerk, 
who  shall  enter  the  same  on  the  records  of 
the  court." 

The  order  providing  for  such  special  term 
directed  that  it  should  be  held  "for  the  trial 
of  one  Govan  Beard,  now  held  in  custody, 
charged  with  a  capital  offense."  The  court 
said:  "The  particular  question  which  we 
have  to  determine  is  whether  or  not  the 
words,  'now  held  in  custody,  charged  with 
a  capital  offense,'  necessarily  moan  that  the 
defendant  was  confined  in  jail,  for  under 
no  other  construction  can  the  order  be  tak- 
en as  having  been  in  conformity  with  the 
statute.  It  is  not  essential  that  the  exact 
words  of  the  statute  be  used.  Words  of 
like  import  or  meaning  are  sufficient.  We 
think  that  the  words  used  necessarily  mean 
that  the  defendant  was  confined  in  jail." 

It  is  held  that  a  party  out  on  bail  is  not 
in  custody.  Cozart  v.  Wolf,  —  Ind.  — ,  112 
N.  E.  241 ;  Spring  v.  Dahlman,  34  Neb.  692, 
52  N.  W.  567.  Section  1874,  L.  O.  L.,  if 
interpreted  in  accordance  with  the  natural 
meaning  of  its  language,  has  no  application 
to  this  case. 

I  am  also  of  the  opinion  that  petitioner 
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is  in  no  position  to  raise  the  queston  de- 
termined in  her  favor  by  the  majority  of  the  [ 
•court.  She  speaks  on  behalf  of  her  husbandj 
who  has  been  convicted  of  crime  against  the 
laws  of  this  state,  and  claims  for  him  ex- 
emption from  extradition  because  he  has 
not  yet  paid  the  penalty  due  from  him  to 
the  state  of  Oregon.  Section  1874,  L.  0.  L., 
is  to  be  interpreted  in  the  light  of  the  ob- 
ject which  the  legislature  had  in  view  in 
its  enactment.  Kndlich,  Interpretation  of 
Statutes,  §  73.  In  my  opinion,  the  act  was 
passed  to  guide  the  chief  execiitive  of  the 
state  in  the  performance  of  his  duties,  not 
to  afford  immunitv  to  thope  who  have  vio- 
lated  the  laws  of  other  states,  on  the  ground 
that  they  have  also  violated  the  laws  of 
this  state.  If  this  were  a  controversy  be- 
tween the  authorities  of  this  state  and  those 
of  the  state  of  California,  each  contending 
for  the  possession  of  the  prisoner,  the 
Oregon  authorities  would  be  entitled  to  re- 
ly on  this  statute.  To  hold  that  the  pris- 
oner is  entitled  to  urge  this  contention  is 
to  endow  him  with  privilege  through  his 
own  wrong.  It  leads  to  the  conclusion,  in 
my  opinion  untenable,  that  a  party  may 
successfully  resist  extradition  by  violating 
the  laws  of  the  jurisdiction  in  which  he  is 
found  and  rendering  himself  subject  to  pun- 
ishment through  its  criminal  processes. 
Under  the  rule  announced,  a  defendant, 
charged  with  murder  in  California  or  Idaho, 
by  committing  a  less  serious  offense  in  Ore- 
gon might  escape  prosecution  for  the  mur- 
der until  the  witnesses  against  him  had 
scattered  or  died.  He  might  do  this  without 
incurring  the  inconvenience  of  imprison- 
ment if  he  could  secure  a  parole  from  the 
trial  judge. 

Unless  driven  to  the  conclusion  by  impera- 
tive necessity,  this  court  should  not  an- 
nounce the  rule  that  violators  of  the  laws  of 
this  state  may  claim  exemption  from  extra- 
dition, while  all  others  are  subject  tiiereto. 
The  statute  should  be  construed  as  one  en- 
acted to  protect  the  state  in  its  right  to  de- 
mand the  penalty  due  for  the  violation  of  its 
laws.  We  are  familiar  with  many  statutes 
which  are  enforced  onlv  at  the  instance  of 
the  state.  There  are  constitutional  and 
statutory  provisions  in  several  of  the  states 
forbidding  alien  ownership  of  lands  It  is 
held  in  these  jurisdictions  that  a  deed  run- 
ning to  an  alien  passes  title,  subject  only 
to  be  defeated  by  direct  action  of  the  state. 
American  Mortg.  Co.  v.  Tennille,  87  Ga.  28, 
12  L.R^.  530  13  S.  E.  158;  Williams 
v.  Bennett,  1  Tex.  Civ.  App.  498,  20  S.  W. 
858;  Abrams  v.  State,  46  Wash.  327,  9 
L.R.A.(N.S.)  190,  122  Am.  St.  Rep.  914, 
88  Pac.  327,  13  Ann.  Cas.  627. 

In  this  state  the  statutes  providing  the 
procedure  for  the  organization  of  corpora- 


tions are  mandatory;  but  it  is  held  that, 
when  the  state  acquiesces,  a  failure  to  com- 
ply with  these  requirements  will  not  pre* 
vent  the  organization  of  a  de  facto  corpora- 
tion.    Brown  v.  Webb,  00  Or.  526,  530,  120 
Pac.   387,  Ann.  Cas.  1914A,  148;   Tyree  v. 
CrysUl  Dist.  Improv.  Co.  64  Or.  251,  254, 
126  Pac.  605.     Section  6717,  L.  O.  L.,  pro- 
vides   for    the   dissolution    of    corporations 
which  fail  to  file  the  reports  and  pay  the 
fees  required  by  law.    In  Dowd  v.  American 
Surety  Co.  69*  Or.  418,  424,  139  Pac.   112, 
it  is  held  that  the  surety  of  such  delinquent 
corporation   cannot  plead   such   dissolution 
as  a  defense  to  an  action  on  its  obligation. 
As  I  read  the  authorities,  thev  are  all  to 
the  effect  that  this  prisoner  is  in  no  posi- 
tion to  raise  the  question  which  is  deter- 
mined in  his  favor  by  the  majority  opinion. 
In  People  ex   rel.  Gallagher  v.  Hagan,  34 
Misc.  85,  69  N.  Y.  Supp.  475,  the  relator 
had  been  convicted  of  grand  larceny,  and 
had  appealed  from  the  judgment  of  convic- 
tion.    He  was  admitted  to  bail  pending  the 
determination  of  his  appeal.     Under  these 
circumstances   the  governor  of   New  York 
honored  a  requisition  from  the  governor  of 
New  Jersey  for  his  rendition  to  that  state 
to  answer  an  indictment  found  against  him 
there.     In    that   case,   as   in    this   case,   a 
judgment  of  conviction  had  been  entered  in 
the  asylum  state;  while  an  appeal  had  been 
taken,  the  fnresumption  was  that  there  was 
no  error,  and  that  the  judgment  was  correct. 
In  that  case,  as  in  this,  the  party  whose 
extradition   was   sought  was  at   large;    he 
had  not  paid  the  penalty  due  from  him  to 
the  asyliun  state.     The  court  said:   "That 
the  state  need  not  surrender,  upon  requisi- 
tion of  another  state,   a  prisoner  held  in 
actual   custody,  either  under  civil  process 
to  secure  the  payment  of  a  debt,  or  under 
criminal  process  to  answer  or  suffer  punish- 
ment for  a  crime,  seems  to  be  well  settled. 
.    .    .    The  fact  that  in  this  particular  case 
the  relator,  although  under  conviction,   is 
actually  at  large  on  bail  does  not,  in  my 
opinion,  affect  the  application  of  the  rule. 
He  still  owes  to  this  state  a  debt  of  im- 
prisonment as  a  punishment  for  the  crime 
against  the  laws  of  this  state  of  which  he 
has  been  convicted.     He  is  still  theoretical- 
ly  in  the  grasp  and  custody  of  the  law. 
.     .     .     That,  however,  is  not  the  precise 
question    presented   upon    this   application, 
because  it  is  the  person  charged  with  crime, 
and  not   the   state  authorities,   who   insist 
that  he  must  be  kept  here  to  answer  for 
the  crime  committed  in  this  state,  and  that 
he  cannot   be   sont  to   New   Jersey   to   an- 
swer for  the  crime  committed  there.     I  do 
not  think   that  he  can  be  heard  to  make 
this  objection  to  his  extradition.    If  he  has 
committed  offenses  against  the  laws  of  two 
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states,  it  is  not  for  him  to  choose  in  which 
Htate  he  shall  be  held  to  answer.  Natur* 
ally  he  would  always  choose  that  in  which 
the  punishment  would  be  the  lighter,  or  the 
chances  of  conviction  the  least.  In  Rob- 
erts V.  Reilly,  116  U.  S.  80,  29  L.  ed.  544, 
6  Sup.  Ct.  Rep.  291,  this  very  question  arose. 
Roberts,  a  fugitive  from  the  state  of  New 
York,  was  arrested  in  Georgia  upon  an  ex- 
tradition warrant  issued  by  the  governor  of 
that  state.  He  averred  that  the  acta  with 
which  he  was  charged  constituted  a  crime 
against  the  state  of  Georgia,  as  well  as 
against  the  state  of  New  York,  and  there- 
fore that  he  should  be  held  to  answer  to 
the  laws  of  Georgia  before  he  was  sent  out 
of  that  state  to  answer  to  the  laws  of  an- 
other state.  This  contention  was  overruled 
by  the  Supreme  Court  of  the  United  States, 
which  held  that  even  in  such  a  case  it  was 
competent  for  the  state  of  Georgia  to  waive 
the  exercise  of  its  jurisdiction  by  surrender- 
ing the  fugitive  to  answer  to  the  laws  of 
New  York.  In  the  very  nature  of  things, 
it  is  desirable  that  the  power  should  rest 
somewhere  in  the  state  to  refuse  to  give 
up  a  prisoner  until  he  has  satisfied  the 
claims  of  the  state  against  him,  or  to  waive 
the  enforcement  of  those  claims  and  surren- 


der him  to  another  state  for  the  satisfac* 
tion  of  its  laws.  If  such  power  did  not 
exist,  a  criminal  might  easily  evade,  or 
postpone,  his  just  punishment  for  the  grav- 
est of  crimes  committed  in  one  state,  by  the 
commission  of  a  crime  of  much  less  magni- 
tude in  another." 

In  substantial  accord  with  the  above  case 
are  Ex  parte  Marrin  (D.  C.)  164  Fed.  631, 
637;  Re  Fox  (D.  C.)  51  Fed.  427,  430;  Co- 
zart  V.  Wolf,  —  Ind.  — ,  112  N.  E.  241 ; 
Mackin  v.  People,  —  111.  — ,  8  N.  E.  178, 181. 
It  is  admitted  that  none  of  these  cases  pre- 
sent all  the  features  or  the  case  at  bar,  but 
they  all  announce  the  rule  that  a  defendant 
charged  with  or  convicted  of  crime  cannot 
avail  himself  of  the  penalty  due  from  him 
as  a  ground  on  which  to  resist  extradition. 
I  am  of  the  opinion  that  in  departing  from 
this  rule  We  are  establishing  a  precedent 
which  will  interfere  with  the  speedy  and 
orderly  administration  of  justice. 

All  of  the  contentions  advanced  by  peti- 
tioner are,  in  my  opinion,  untenable,  and  I 
think  that  the  judgment  should  be  affirmed. 

Mr.  Justice  Moore  concurs  in  this  dis- 
sent. 


Annotation — One  in  custody  or  on  parole  under  conviction  in  the  asylum 

state  as  subject  to  extradition. 


The  earlier  cases  as  to  the  extradition 
of  a  person  under  confinement  in  the 
asylum  state  are  treated  in  the  note  to 
Opinion  of  Justices,  24  L.R.A.(N.S.) 
799;  as  stated  in  that  note,  the  weight 
of  authority  seems  to  uphold  the  view 
that  the  governor  of  one  state  is  under 
no  obligation  to  honor  a  requisition  made 
by  the  governor  of  another  state  for  a 
person  already  legally  confined  in  the 
first  state. 

Where  one  on  habeas  corpus  sought 
discharge  from  custody  under  an  extra- 
dition warrant,  it  was  held  in  Ex  parte 
McDaniel  (1915)  76  Tex.  Crim.  Rep. 
184,  173  S.  W.  1018,  Ann.  Cas.  1917B, 
335,  that  he  should  not  be  delivered  up 
under  the  warrant  until  disposition  was 
made  of  two  indictments  pending  against 
him  in  the  asylum  state. 

It  was  held  in  Ex  parte  Walters 
(1914)  106  Miss.  439,  64  So.  2,  that  one 
could  not  claim  that  he  should  not  be  ex- 
tradited to  Louisiana  because  he  was 
charged  with  the  same  offense  in  Miss- 
issippi and  held  in  prison  therefor, 
where  such  charge  pending  in  Mississippi 
was  dismissed  before  his  application  for 
habeas  corj^us. 

In  Hackney  v.  Welsh  (1886)  107  Ind. 
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263,  67  Am.  Rep.  101,  8  N.  E.  141,  a  pe- 
titioner for  a  writ  of  habeas  corpus  com- 
mitted a  felony  in  Michigan  and  fled  to 
Indiana,  where  he  was  imprisoned  for  a 
felony  committed  there;  while  thus  im- 
prisoned the  governor  of  Indiana  issued 
a  warrant  upon  a  requisition  from  the 
governor  of  Michigan;  after  this  war- 
rant was  issued  the  petitioner  escaped 
into  Ohio;  he  was  returned  thence  to 
prison  pursuant  to  a  requisition  of  the 
governor  of  Indiana;  after  that  a  nolle 
prosequi  was  entered.  It  was  held  that 
the  petitioner  was  properly  returned  to 
the  state  of  Michigan.  In  this  case,  how- 
ever, the  petitioner  at  the  time  of  his 
return  was  not  in  prison;  and  Indiana 
was  seeking  not  to  detain  him,  but  to 
give  effect  to  the  demand  of  a  sister 
state. 

There  is  a  class  of  cases  distinguish- 
able from  Carpenter  v.  Lord,  ante,  674, 
which  apply  the  rule  that  where  a  court 
first  obtains  jurisdiction  or  custody  of 
a  person  it  retains  that  jurisdiction  until 
its  duty  is  fully  performed  and  the 
jurisdiction  invoked  is  exhausted.  Thus, 
as  stated  in  Carpenter  v.  Lord,  the 
prisoner  in  Ex  parte  Marrin  (1908;  D. 
C.)  164  Fed.  631;  Re  Fox  (1892;  D.  C.) 
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51  Fed.  427;  People  ex  rel.  Gallagher  v. 
Hagan  (1901)  34  Mise.  86,  69  N.  Y. 
iSapp.  475;  Cozart  v.  Wolf  (1916)  —  Ind. 
— ,  112  N.  E.  241;  and  Mackin  v.  People 
(1886)  —  IlL  — ,  8  N.  E.  178,  was  at 
large  on  bail  at  the  time  he  was  taken 
into  the  custody  from  which  he  sought 
to  escape;  and  the  principle  underlying 
the  cases  is  that  when  an  individual  is 
allowed  to  go  on  bail  pending  a  chargb 
against  him,  the  court  admitting  him  to 
bail  has  released  him  from  its  authority 
for  the  time  being,  which,  for  the  pur- 
pose of  being  answerable  to  another 
tribunal,  relegates  him  to  his  previous 
situation,  making  applicable  the  doctrine 
that,  if  a  defendant  is  simultaneouslv 
accused  in  different  forums,  it  does  not 
lie  in  his  mouth  to  select  the  charge 
upon  which  he  will  first  be  tried.  See 
also  to  the  same  effect  United  States  v. 
Martin  (1883;  D.  C.)  17  Fed.  150;  Re 
Beavers  (1903;  D.  C.)  126  Fed.  988; 
People  ex  rel.  American  Surety  Co.  v. 
Benham  (1911)  71  Misc.  345,  128  N.  Y. 
Supp.  610. 

But,   as   stated   in   Hughes   v.   Pflanz 
<1905)   71  C.  C.  A.  234,  138  Fed.  980, 


while  a  person  out  on  bail  is  a  free  agent 
to  go  as  he  pleases,  a  person  on  parole 
is  under  the  immediate  restraint  of  the 
court  and  in  its  custody  for  all  practical 
purposes.  This  case  is  sufficiently  set 
out  in  Carpextbb  v.  Lord. 

The  decision  in  State  ex  rel.  Nicholson 
V.  Bush  (1916)  136  Teiin.  478,  190  S.  W. 
453,  holds  that,  under  a  statute  provid- 
ing that  convicts  while  on  parole  shall  re- 
main in  the  lawful  custody  and  under  the 
control  of  the  board  of  parole,  a  person 
undergoing  sentence  to  the  state  pen- 
itentiary for  a  crime  was  while  on  parole 
still  in  the  custody  of  the  state  so  as  to 
preclude  his  arrest  and  confinement  in 
the  county  workhouse  for  a  petty  of- 
fense previously  committed. 

The  question  who  are  fugitives  subject 
to  extradition  is  discussed  in  notes  to 
State  v.  Hall,  28  L.R.A.  289,  and  Ex 
parte  Williams.  51  L.R.A.(N.S.)  668. 

As  to  whether  a  state  which  has  ex- 
tradited a  person  from  another  state  or 
country  may  surrender  him  to  a  third 
state  or  country,  see  note  to  Ex  parte 
Lanes,  L.R.A.1916C,  1251.  J.  D.  C. 
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GEORGE   HEBER  et  al..   Impleaded,  etc., 

Plflfs.  in  Err., 

V. 

PORTLAND    GOLD    ]MIMXG   COMPANY 

et  al. 

(—  Colo.  — ,  172  Pac.  32) 

Injunction  —  against  purcliasing  stolen 
ore. 

Injunction  will  not  lie  against  the  busi- 
ness of  buying  stolen  ore  from  miners'  em- 
ployees, where  such  act  is  made  a  crime  by 
statute. 
For  other  cases,  see  Jnjunctionj  I.  d,  in  Dig. 

l-5t  Jf,  a. 

(Garrigues,  ^llen.  and  Bailey,  J  J.,  dissent.) 
(April  1,  J918.) 

ERROR  to  the  District  Court  for  Teller 
County  to  review  an  order  overruling 
a  demurrer  to  the  complaint  In  an  action 
brought  to  enjoin  defendants  from  carrying 
on  the  business  of  purchasing,  unknowingly, 
stolen  ores.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Kote.  —  As  to  injunction  against  crime 
which  is  a  private  nuisance  or  which  in- 
volves property  rights,  see  annotation  fol- 
lowing this  case,  post,  683,  and  references 
therein  to  annotations  on  related  questions. 
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Mr.  E.  G.  Vanatta  for  plaintifTs  In  error. 

Me<;srs.  IC.  J.  Bon^liton,  Thomas  J. 
Dixon,  and  N.  Walter  Dixon,  for  defend- 
ants in  error: 

PlaintifTs  were  entitled  to  the  relief 
which  was  in  fact  decreed. 

Keese  v.  Denver,  10  Colo.  112,  15  Pac. 
825;  Dumars  v.  Denver,  16  Colo.  App.  375, 
63  Pac.  580:  Bitterman  v.  Louisville  & 
N.  R.  Co.  207  U.  S.  205,  226,  62  L.  ed.  171, 
183,  28  Sup.  Ct.  Rep.  91,  12  Ann.  Cas.  693; 
22  Cye.  ft02;  Re  Debs,  158  U.  S.  564,  39 
L.  ed.  1002,  15  Sup.  Ct.  Rep.  900;  People 
ex  rel.  L*Abbe  v.  District  Ct.  26  Colo.  380, 
46  L.R.A.  850,  68  Pac.  604;  Kirby  v.  Union 
P.  R.  Co.  61  Colo.  509,  119  Pac.  i042,  Ann. 
Cas.  1913B,  461. 

Teller,  J.,  delivered  the  opinion  of  th« 
court: 

Tlie  defendants  in  error  brought  suit 
against  the  plaintiffs  in  error,  and  several 
others  who  do  not  appear  here,  for  injunc- 
tive relief. 

The  complaint  alleged  that  the  plaintiffs 
were  the  owners  and  operators  of  mining 
and  milling  property  in  the  Cripple  Creek 
mining  district;  that  in  said  district  there 
were  many  other  persons  and  corporations 
owning  and  mining  their  properties  in  the 
same  general  way  as  were  the  plaintiffs; 
that  in  the  said  operations  the  plaintiffs 
and    the    mine    operators    have    expended 
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many  millian  dollars;  that  the  said  min- 
ing properties  contain  gold-bearing  oreS; 
some  of  'which  are  what  is  commonly 
known  as  "high  grade"  ores,  of  great  value; 
that  said  high-grade  ores  may  be  distin- 
guished by  their  physical  appearance;  that 
since  the  beginning  of  mining  in  said  dis- 
trict they  have  been  subject  to  theft  by 
employees  of  plaintiffs  and  the  other  mine 
owners  to  the  amount  of  millions  of  dol- 
lars; that  large  numbers  of  men  are  em- 
ployed in  said  mines;  that  such  thefts  of 
ore  are  profitable  only  because  of  the  exist- 
ence of  a  class  of  assayers  whose  principal 
business  is  dealing  in  such  stolen  ores;  that 
the  defendants  belong  to  said  class  of 
"high-grade  assayers/'  and  are  engaged  sole- 
ly in  buying  ores  which  they  know  to  have 
been  stolen;  that  they  encourage  said  em- 
ployees to  stead  said  ores,  and  aid  and 
assist  one  another  in  said  unlawful  acts 
and  in  escaping  detection  therein;  that  they 
buy  also  from  said  employees  precipitates, 
amalgam,  and  bullion  known  to  have  been 
stolen;  that  they  do  not  comply  with  the 
law  which  requires  the  purchaser  of  ores 
to  keep  a  book  in  which  shall  be  recorded 
all  the  particulars  of  such  purchases;  that, 
unless  restrained  by  order  of  court,  they 
will  continue  to  buy  stolen  ores;  that,  by 
reason  of  the  fact  that  each  theft  is  usually 
of  a  small  quantity  of  ore,  it  is  almost 
impossible  for  the  plaintiffs  to  detect  it 
at  the  time;  that  they  constitute  repeated 
trespasses  that  would  involve  plaintiffs  in 
a  multiplicity  of  suits  to  recover  the  amounts 
taken;  that  defendants  are  insolvent;  that 
plaintiffs  have  no  adequate  remedy  at 
law;  and  that  defendants  by  their  acts 
inflict  irreparable  injury  upon  plaintiffs. 

The  prayer  is  that  defendants  be  enjoined 
"from  carrying  on  the  business  of  purchas- 
ing knowingly  stolen  ores,  concentrates," 
etc.,  in  the  said  district,  "and  from  pur- 
chasing, receiving,  or  in  any  way  handling 
or  dealing  with,  directly  or  indirectly,  in 
said  mining  district,  any  ores,  etc,  .  .  . 
which  they  may  know,  or  have  reason  to 
believe,  were  stolen;"  and  for  an  account- 
ing for  all  stolen  ores  theretofore  purchased. 

A  demurrer  to  the  complaint  was  over- 
ruled, and,  on  defendants'  election  to  stand 
upon  the  demurrer,  judgment  was  entered 
against  the  plaintiffs  in  error  and  other 
defendants  who  were  in  default,  perpetu- 
ally enjoining  and  restraining  them  "from 
carrying  on  the  business  of  purchasing 
knowingly  stolen  ores,  concentrates,  precip- 
itates, amalgam,  or  bullion  which  they  or 
he  may  know,  or  have  reason  to  believe, 
were  stolon."  The  overruling  of  the  de- 
murrer is  assigned  as  error.  The  principal 
ground    of    demurrer    argued    is    that    the 
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complaint  does  not  state  facts  constituting 
a  cause  of  action. 

It  is  objected  that  the  purpose  of  the 
suit  is  to  enjoin  the  commission  of  a 
criminal  offense.  It  is  pointed  out  that 
our  statutes  make  the  buying  of  stolen 
ore  a  felony,  and  that  they  provide  an 
elaborate  system  of  recording  every  pur- 
chase of  ore,  all  of  which  provisions  are  in- 
tended to  accomplish  the  precise  purpose  at 
which  this  suit  aims.  Defendants  in  error 
reply  that  equity  has  jurisdiction  to  enjoin 
an  action  even  though  it  be  criminal,  if,  at 
the  same  time,  it  protects  personal  or  prop- 
erty rights.  Tlie  question  here  presented, 
then,  is:  Do  the  facts  alleged  present  a 
case  falling  within  the  principle  last  stated  ? 

It  is  not  to  be  questioned  that,  where  the 
direct  and  immediate  purpose  of  a  suit  iu 
equity  is  to  protect  property,  an  injunction 
may  issue,  although  incidentally  it  enjoins 
the  perpetration  of  a  crime. 

In  the  case  at  bar,  plaintiffs  below  allege 
that,  if  the  sale  of  stolen  ores  be  prevented, 
the  stealing  of  ores  will  thereby  be  dis- 
couraged, and  plaintiffs'  losses  to  that  ex- 
tent be  decreased.  No  case  is  cited  in  which 
the  jurisdiction  of  equity  is  sustained  to 
protect  property   in   this   indirect   manner. 

In  the  case  of  Re  Debs,  158  U.  S.  564, 
39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900,  on 
which  defendants  in  error  rely,  the  effect 
of  the  injunctive  order  was  direct.  The 
defendants  in  that  case  were  enjoined  frcun 
obstructing  interstate  commerce  and  the 
carrying  of  United  States  mails.  It  is  not 
authority  for  the  proposition  maintained 
here  by  defendants  in  error. 

They  also  rely  on  People  ex  rel.  L'Abbe 
V.  District  Ct.  26  Colo.  386,  46  L.R.A.  850, 
58  Pac.  604,  and  quote  from  it  as  follows: 
"Courts  of  equity  have  no  jurisdiction  by 
injunction  to  restrain  the  commission  of 
criminal  acts  ichich  do  not  violate  some 
personal  or  property  right.** 

It  is  argued  that  the  violation  of  plain- 
tiffs' right  in  this  case  is  such  as  to  bring 
it  within  the  italicized  portion  of  the  above 
quotation.  We  think,  however,  that,  for 
the  reason  above  giveh,  the  case  does  not 
apply.  The  protection  of  property  rights 
in  this  case  appears  only  by  a  course  of 
reasoning,  to  wit:  That,  if  these  defend- 
ants are  prevented  from  buying  stolon 
ores,  the  employees  of  plaintiffs  who  steal 
ore,  finding  it  no  longer  profitable,  will 
cease  their  thefts.  The  results  of  the  in- 
junction are  therefore  not  determinate, 
but  inferential  only.  The  only  actual  and 
direct  result  is  the  enjoining  of  a  criminal 
offense. 

Defendants  in  error  rely  also  upon  Kirby 
V.  Union  P.  R.  Co.  51  Colo.  509,  119  Pac. 
1042,  Ann.  Cas.  1913B,  461,  in  which  rail- 
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road  ticket  bfokera  were  enjoined  from  pur- 
chasing special  rate  tickets.  That  case, 
however,  is  not  in  point,  since  it  dealt,  not 
with  criminal  offenses,  but  with  acts  which 
the  court  held  to  be  fraudulent.  The  in- 
junction directly  protected  plaintiffs'  rights. 

Every  theft  is  an  invasion  of  someone's 
property  rights.  The  fact  that  in  this  in- 
stance an  injunction  is  sought  only  against 
a  certain  class  is  not  materiiil.  There  are 
otber  lines  of  business  in  whicb  thefts  are 
extremely  common  and  difficult  to  detect. 
If  one  class  may  be  enjoined,  either  directly 
or  indirectly  from  stealing,  other  classes 
may  be  treated  in  tbe  same  manner.  Mod- 
em penal  laws  are  intended  both  to  punish 
the  criminal  and  to  deter  others  fr<Hn  per- 
petrating like  offenses.  The  purpose  of 
the  law,  then,  is  to  accomplish  the  very 
same  end  which  the  injunction  would  ac- 
complish, according  to  the  reasoning  of  de- 
fendants in  error.  Where  a  criminal  pros- 
ecution will  effectually  redress  the  plain- 
tiffs' wrong,  he  has  no  remedy  in  equity. 
22  Cyc  776. 

The  fact  that  the  criminal  statutes  are 
not  properly  enforced  was  urged  as  a 
ground  for  injunction  in  People  ex  rel. 
L'Abbe  v.  District  Gt.,  supra.  This  court,  in 
discussing  that  charge  in  the  complaint, 
said:  "It  is  a  plain  attempt,  through  the 
aid  of  a  court  of  equity,  to  prevent  the 
violation  of  the  penal  statutes  of  the  state, 
and  to  confer  upon  that  court  the  adminis- 
tration of  the  criminal  law,  solely  because 
the  sworn  officers  neglect  or  refuse  to  per- 
form their  duty  in  this  regard.  The  fail- 
ure of  these  officers  to  perform  their  duty 
confititutes  no  ground  for  the  interference 
of  a  court  of  equity." 

If  it  is  so  difficult  to  detect  these  thefts 
of   ore> — and   therefore   the   criminal    law 


is  not  enforced, — there  Is  no  reason  appar- 
ent why  it  would  not  be  equally  difficult 
to  show  a  violation  of  the  injunction,  unless 
dependence  be  placed  upon  that  part  of 
it  which  ^joins  the  purchasing  of  ore 
which  the  buyers  have  reason  to  believe 
has  been  stolen.  In  such  a  case,  one  cited 
for  contempt  would  not  know  what  evi- 
dence he  ought  to  be  prepared  to  meet.  It 
would  open  a  wide  Aeld  of  conjecture  and 
speculation,  and  make  it  possible  for  the 
court  to  inflict  a  penalty  on  grounds  upon 
which  no  two  persons  might  hold  the  same 
view. 

Another  effect  of  the  injunction  would 
be  to  deny  one  cited  for  contempt  a  trial  by 
jury  in  what  is  in  effect  a  criminal  case. 
In  other  words,  a  courts  without  a  jury, 
might  convict  persons  of  an  offense  which 
the  statutes  of  the  state  make  a  felony, 
and,  upon  conviction,  might  inflict  such 
punishment  as  to  the  court  seemed  proper. 
This  fact  alone  should  limit  the  right  to 
an  injunction  to  cases  in  which  its  direct 
effect  is  the  protection  of  rights  or  property, 
and  where  it  is  necessary  to  such  protection. 
It  is  a  truism  that  courts  of  equity  are 
not  fitted  for  the  administration  of  criminal 
law,  and  attempts  to  extend  their  jurisdic- 
tion to  that  field,  in  any  degree,  should 
receive  no  favor  from  those  whose  duty  it 
is  to  preserve  the  landmarks  of  the  law. 

The  plaintiffs  have  as  adequate  a  remedy 
in  the  premises  as  have  others  whose  prop- 
erty is  liable  to  be  stolen,  and  the  com- 
plaint does  not  state  a  cause  of  action. 

The  demurrer  should  have  been  sustained. 

The  judgment  is  therefore  reversed. 

Garrigues,  Allen,  and  Bailey,  J  J.,  dis- 
sent. 


Annotatioii — ^Injunction  ag^ainst  crime  wUch  b  a  private  nuUance  or  which 

involves  property  rights* 


This  note  is  supplemental  to  the  notes 
in  3  L.RJL(N.S.)  622,  and  21  L.B.A. 
(N.S.)  585,  where  the  earlier  cases  are 
oolieeted. 

Prior  to  Hjbber  v.  Portland  Gold  Min. 
€o.  ante,  681,  two  cases  had  arisen  on 
facts  similar  thereto,  resulting  in  deci- 
sions which  are  opposed  to  each  other. 

In  Goldfield  Coiisol.  Mines  Co.  v. 
Richardson  (1911)  194  Fed.  198  (C.  C. 
D.  Nev.),  the  plaintiffs  alleged  that  they 
owned  all  the  producing  mines  in  the  dis- 
trict with  the  exception  of  one  mine, 
which  produced  a  small  amount  of  low 
grade  ore;  that  the  ores  from  the  plain- 
tiffs' mines  were  readily  distinguishable; 
that  the  defendants  were  engaged  in  the 
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pretended  business  of  operating  assay 
offices,  but,  as  a  matter  of  fact,  they  did 
not  operate  assay  offices,  but  mere 
"fences"  where  the  employees  of  the 
complainants  sold  and  disposed  of  the 
ore  stolen  from  their  employers.  It  was 
held  that  equity  had  power  to  g^ant  re- 
lief,  and  that  if  the  allegations  of  the 
bill  were  established,  the  plaintiffs  would 
be  entitled  to  a  decree  abating  the  busi- 
ness of  further  purchasing  and  receiv- 
ing stolen  ores.  It  was  ordered  that, 
pending  the  suit,  the  defendants  should 
not  purchase  any  ore  without  first 
notifying  the  plaintiffs,  thus  affording 
an  opportunity  to  examine  and  inspect 
the  ore  offered. 
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-In  Daniels  v.  Portland  Gtold  Min.  Co. 
(1912)  45  L.R.A.(N.S.)  827,  121  C.  C.  A. 
47,  202  Fed.  637,  the  circuit  court  of  ap- 
peals reversed  a  temporary  injunction 
granted  by  the  United  States  district 
<'ourt  for  the  district  of  Colorado  re- 
straining the  defendants  from  operating 
assay  offices  within  a  certain  district. 
In  this  case  the  suit  was  by  three  mining 
companies  on  behalf  of  themselves  and 
many  others,  known  and  unknown,  en- 
gaged in  mining,  etc.,  in  a  certain  dis- 
trict, to  enjoin  the  defendants  from 
operating  assay  offices  and  from  purchas- 
ing ore  produced  in  that  district,  alleging 
that  the  defendants  conducted  "fences" 
where  the  thieves  of  ore  disposed  of  the 
stolen  ores,  and  that  defendants  encour- 
aged the  practice  of  stealing  ores  on  the 
part  of  employees,  etc.  The  circuit 
Judge  granted  an  injunction  restraining 
the  defendants  from  purchasing,  etc., 
ore,  etc.,  in  the  district  without  notice, 
with  certain  regulations  to  be  followed 
subsequent  to  the  notice.  The  circuit 
<iourt  of  appeals  reversed  the  order  as  an 
inadmissible  exercise  of  judicial  power. 
The  court  pointed  out  that  the  order  un- 
dertook judicially  to  establish  a  general 
line  of  cleavage  between  honesty  and  dis- 
honesty in  the  conduct  of  occupations 
which  are  intrisically  lawful  and  open 
to  the  pursuit  of  all,  and  that  the  de- 
fendants were  enjoined  not  merely  from 
continuing  their  wrongful  practices,  but 
also  from  thereafter  following  honestly 
a  lawful  occupation  except  according  to 
regulations  laid  down  by  the  court. 
Sanborn,  J.,  wrote  dissenting  opinion. 

For  injury  to  one's  business  or  inter- 
ests as  ground  for  an  injunction  against 
an  illegal  business  establishment  not  di- 
rectly affecting  other  property,  see  the 
note  in  45  L.R.A.(N.S.)  827. 

The  principle  stated  in  the  earlier 
notes,  -  that  equitable  relief  will  not  be 
refused  simply  because  the  acts  com- 
plained of  constitute  a  crime,  is  also 
exemplified  by  later  cases. 

Thus,  in  Rogers  v.  Nevada  Canal  Co. 
<1915)  60  Oolo.  59,  151  Pac.  923,  Ann. 
Cas.  1917C,  669,  the  court  held  that  one 
entitled  to  the  use  of  water  might  main- 
tain an  action  against  the  water  of- 
fieials  and  the  illegal  users  of  the  water 
to  enjoin  them  from  illegally  using  it, 
although  the  defendants  might  be  guilty 
of  several  criminal  offenses  under  the 
laws  of  the  state,  and  that  the  plaintiff 
in  such  case  suffered  a  special  injury  en- 
titling him  to  an  injunction. 

Where  the  legislature  has  conferred 
cipon  a  city  power  to  establish  and  per- 
mit the  operation  of  all  ferries  using  any 
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part  of  its  water  front,  this  conveys 
from  the  state  to  the  city  a  part  of  its 
property  rights  and  vests  the  same  in 
the  city,  and  the  city  will  be  entitled  to 
an  injunction  against  persons  attempt- 
ing to  maintain  a  ferry  without  license 
from  the  city,  and  the  plaintiff  will  not 
be  barred  from  equitable  relief  because 
the  unauthorized  maintenance  of  a  ferr>' 
is  made  a  misdemeanor.  New  York  v. 
New  Jersey  &  S.  I.  Ferry  Co.  (1916) 
173  App.  Div.  496,  159  N.  Y.  Supp.  434, 
affirming  (1915)  92  Misc.  40,  165  N.  Y. 
Supp.  937. 

In  Hardie-Tynes  Mfg.  Co.  v.  Cruise 
(1914)  189  Ala.  66,  66  So.  657,  where  the 
complainant  applied  for  an  injunction 
restraining  certain  of  its  former  em- 
ployees from  interfering  with  its  busi* 
ness  by  enticing  away  its  employees,  etc., 
certain  of  the  acts  complained  of  being 
made  misdemeanors  by  statute,  the  court, 
in  reversing  a  judgment  sustaining  a  de^ 
murrer  to  the-  complaint,  stated  that 
upon  the  established  principles  of  the 
common  law  and  without  the  aid  of  stat- 
utory' provision  the  bill  of  complaint  con- 
tained equity;  and  further  pointed  out 
that  the  fact  that  the  acts  complained  of 
were  criminal  did  not  prevent  the  inter- 
ference of  equity  by  injunction  to  pre- 
vent such  acts  of  trespass  to  property 
rights. 

In  Carr  v.  Washington  &  0.  D.  R.  Co. 
(1916)  44  App.  D.  0.  533,  the  railway 
brought  suit  for  an  injunction  against 
the  excise  board  and  persons  to  whom 
they  proposed  to  issue  a  liquor  license, 
the  plaintiff  claiming  that  no  license 
could  be  legally  granted  at  the  place 
where  the  liquors  were  intended  to  be 
sold,  and  that  the  plaintiff  was  especially 
injured,  in  that  the  saloon  in  question 
was  located  near  its  station  and  waiting 
room,  and  that  it  imposed  temptations 
upon  its  motormen  and  conductors,  and 
that  large  numbers  of  intoxicated  per- 
sons coming  out  of  the  saloon  at  tHat 
point  annoyed  and  interfered  with  its 
passengers  and  its  business.  In  sustain- 
ing a  judgment  granting  an  injunction, 
the  court  held  that  the  plaintiff  had  not 
a  complete  remedy  at  law  by  way  of  a 
prosecution  in  the  criminal  court  against 
the  individual  defendants  for  illegally 
maintaining  a  saloon  in  prohibited  ter- 
ritory, in  view  of  the  facts  that  the 
statute  declared  that  prosecutions  for 
xdolation  of  its  provisions  should  be  on 
information  by  the  corporation  counsel, 
and  the  corporation  counsel  had  advised 
the  granting  of  the  licenses,  and  still 
maintained  that  they  were  legally 
granted.       The     court     said     further: 
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'Oloreover,  one  whose  property  is  being 
specially  injured^  and  threatened  with 
farther  special  injury,  by  a  nuisance,  is 
not  bound  to  rely  upon  a  prosecution  in 
the  criminal  courts,  even  though  the 
nuisance  may  also  partake  of  a  public 
character  and  so  be  a  proper  subject  for 
criminal  prosecution.  The  fact  that  an 
act  may  be  a  crime  does  not  prevent  its 
t)eing  at  the  same  time  a  tort,  and  does 
not  i>revent  its  author  from  being  liable 
therefor  to  the  injured  party." 

In  Ramon  v.  Saenz  (1909)  —  Tex. 
Civ.  App.  — ,  122  S.  W.  928,  it  was  held 
that  a  lessee  was  entitled  to  an  in- 
junction against  one  who  threatened  to 
prevent  him  from  cultivating  his  lease- 
hold, and  threw  stones  at  him  and 
threatened  to  pour  hot  water  on  him 
if  he  did  not  desist  from  working  on  the 
premises,  where  he  believed  that  the  de« 
fendant  would  carry  out  such  threats 
and  assault  him  if  he  should  prosecute 
his  lawful  work,  as  equity  will  interfere 
by  injunction  where  the  conduct  com- 
plained of  will  cause  irreparable  injury 
to  property  rights  for  which  there  is  no 
adequate  redress  in  the  courts  of  law; 
and  the  fact  that  the  acts  are  declared 
to  be  crimes  by  the  law  of  the  state  is 
no  defense,  nor  is  actual  violence  neces- 
sary to  justify  the  relief,  provided 
there  is  such  a  suggestion  or  display  of 
force  as  to  result  in  moral  intimidation 
and  coercion,  and  in  forcing  a  person  of 
reasonable  and  ordinary  courage  to  a 
course  which  he  would  otherwise  not 
])ursue. 

On  the  other  hand,  it  has  been  held 
that  equity  would  not  enjoin  the  taking 
from  the  plaintiff's  property  of  coal  dirt, 
as  it  was  the  taking  of  a  person's  prop- 
erty for  which  he  might  invoke  the  crim- 
inal law;  nor  is  such  a  taking  within  the 
spirit  of  a  statute  empowering  the  court 
to  prevent  or  restrain  the  commission  or 
continuance  of  acts  contrary  to  law  and 
prejudicial  to  the  interests  of  the  com- 
munity or  the  rights  of  individuals. 
Kramer  v.  Slattery  (1918)  —  Pa.  — , 
103  Atl.  610.  The  court  considered  that 
the  allegations  that  the  trespass  would 
be  continued  were  not  sufficient,  and  that 
it  did  not  appear  that  the  trespass  would 
be  continued  so  that  the  damage  would 
be  irreparable,  as  not  capable  of  meas- 
urement. 

In  a  case  where  the  plaintiff  failed  to 
allege  facts  which  would  bring  the  cause 
of  action  within  the  exception  stated  by 
the  court,  it  was  said :  "It  is  the  univer- 
sal rule  that  equity  will  not  interfere  to 
prevent  the  commission  of  a  crime. 
There  is,  of  course,  an  exception  to  this 
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rule,  which  is  as  general  as  the  rule;  viz., 
that  equity  will  intervene  to  protect 
property  and  property  rights  from 
irreparable  injury,  even  though  the  acts 
sought  to  be  enjoined  are  criminal  acts. 
But  the  courts  will  not  award  equitable 
relief,  in  the  absence  of  a  showing  of  ir- 
reparable injury,  merely  because  the 
acts  complained  of  constitute  a  violation 
of  a  criminal  statute.  High,  Inj.  4th  ed. 
§  20;  Bishop,  New  Crim.  Proc.  §§  1412 
and  1415.  And  see  notes  to  Ex  parte 
Allison,  3  L.R.A.(N.S.)  622,  and  Detroit 
Realty  Co.  v.  Oppeuheim,  21  KB. A.. 
(N.S.)  585,  for  a  full  discussion  of  the 
exception  to  the  rule."  La  Mesa  Com- 
munity Ditch  V.  Appelzoeller  (1914)  19 
N.  M.  75,  140  Pac.  1051. 

In  Long  V.  Southern  Exp.  Co.  (1912) 
201  Fed.  441,  the  complainants  alleged 
that  they  were  residents  of  Florida,  en- 
gaged in  legally  selling  liquor  there  to 
persons  in  Georgia;  that  the  sale  of 
liquor  was  prohibited  in  Georgia;  that 
persons  in  Georgia  were  illegally  en- 
gaged in  the  sale  of  liquors  in  competi- 
tion with  the  complainants;  that  the  de- 
fendant was  a  common  carrier,  and  that 
it  received  shipments  of  liquors  front 
such  illegal  dealers  in  Georgia,  and  trans- 
ported the  same  to  other  persons  in 
Georgia ;  and  the  complainants  asked  for 
an  injunction  restraining  the  defendant 
from  receiving  shipments  of  liquors  from 
such  illegal  dealers  in  Georgia,  and  from 
transporting  the  same  to  other  persons, 
in  Georgia;  and  the  court  so  ordered. 
This  decision  was  reversed  in  (1913)  120 
C.  C.  A.  668,  202  Fed.  462,  the  court 
holding  that  the  bill  was  without  equity; 
that  if  the  act  of  the  defendant  was  a 
nuisance, — which  the  court  seemed  to 
doubt, — it  was  a  public  nuisance,  and 
that  there  was  no  allegation  which  would 
sustain  the  injunction  as  one  against  a 
private  nuisance,  or  as  one  against  a 
public  nuisance  causing  injuries  to  pri- 
vate rights.  The  court  observed  that  the 
act  of  the  defendant  was  not  criminal. 

B.  B.  B. 
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AMELIA  FRANK,  Appt. 

(283  111.  271,  119  N.  E.  300.) 

Manidpal  corporations  —  ordinance  re- 
qutrlni^  lifpbtin^  of  hallways  —  valid- 
ity. 

An  ordinance  requiring  lightn  to  be  kept 
burning  in  the  public  hallways  of  tenement 
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buildings  from  sunset  to  sunrise  is  not  au- 
thorized by  a  statute  giving  power  to  pass 
and  enforce  all  necessary  police  ordinances, 
where  the  statutes  had  conferred  power  to 
legislate  on  certain  enumerated  subjects, 
among  which  the  lighting  of  hallways  was 
not  included. 

For  other  cases,  see  Buildings,  /.  a,  in  Dig, 
1-52  N.  a. 

(April  17,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  Chicago  iu  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gent failure  to  keep  a  hall  light  burning, 
as  required  by  an  ordinance  of  the  city. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Theodore  Johiison  for  appellant. 

Mr.  li.  H.  Craig:  for  appellee. 

Cartwrlght,  J.,  delivered  the  opinion  of 
the  court: 

On  November  6,  1915,  the  appellant,  Ame- 
lia Frank,  owned  a  building  on  the  south- 
east corner  of  Kimball  avenue  and  Cort- 
land street,  in  the  city  of  Chicago,  in  which 
there  was  a  store  on  the  first  floor  with 
living  apartments  in  the  rear,  and  apart- 
ments or  flats  on  the  second  and  third  floors. 
The  appellee,  Caroline  Stoessand,  lived  with 
her  daughter  and  the  daughter's  family  in 
the  front  flat  on  the  third  floor  as  a  ten- 
ant of  the  appellant  under  a  verbal  lease 
from  month  to  month.  The  main  entrance  of 
the  building  was  on  Kimball  avenue  and  the 
rear  entrance  on  Cortland  street,  and  there 
were  stairways  leading  from  the  third  floor 
to  the  ground  floor.     After  sunset  of  that 
day  the  appellee,  who  was  eighty-two  years 
of  age,  went  down  the  stairs  from  the  third 
floor  to  the  ground  floor  to  get  potatoes  for 
supper.    There  was  no  light  burning  in  the 
lower  hall,  and  when  she  was  within  two 
steps  of  the  bottom  of  the  stairway  she  sup- 
posed she  had  reached  the  bottom,  and,  step- 
ping out  as  though  the  floor  was  tliere,  she 
fell  and  her  thigh  bone  was  broken.    There 
was  no  bony  union  at  the  fracture,  but  only 
a  fibrous  union,  and  she  was  permanently 
injured.     She  brought  this  suit  against  the 
appellant  in  the  municipal  court  of  Chicago, 
and  upon  a  trial  before  the  court  without 
a  jury  there  was  a  finding  in  her  favor  and 
a  judgment  for  $1,000  and  costs.    The  court 
certified  that  the  validity  of  an  ordinance 
of  the  city  of  Chicago  was  involved  and  the 
public   interest   required   an   appeal  to   be 

Note.  ->  As  to  validity  of  statute  or  ordi- 
nance requiring  the  lighting  of  private 
premises,  see  annotation  following  this  case, 
pimt,  t)88,  and  references  therein  to  anno- 
tations on  related  questions. 
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taken  directly  to  this  eourt.    Aoeordijigiy, 
an  appeal  was  allowed  and  perfected. 

The  statement  of  claim  charged  that  the 
defendant  allowed  the  stair  landings  to  be- 
come dangerous  and  unsafe  for  want  of  a 
light,  and  that  the  injury  was  caused  there- 
by. It  also  alleged  that  there  was  in  force 
in  the  city  of  Chicago  an  ordinance  requir- 
ing that  in  buildings  like  that  of  the  defend- 
ant a  light  should  be  kept  burning  every 
night  during  the  year  from  sunset  to  sun- 
rise, and  charge  the  violation  of  the  ordi- 
nance as  negligence  causing  the  injury. 

The  plaintiff  proved  that  on  November  6, 
1915,  the  sun  set  at  thirty-eight  minutes 
after  4  o'clock  in  the  afternoon,  and  of- 
fered in  evidence  the  following  section  of 
an  ordinance  passed  by  the  city  council: 
"Sec.  1422.  Light  in  halls  of  tenements. — 
In  every  tenement  house  over  two  stories 
high  a  proper  light  shall  be  kept  burning 
in  the  public  hallways  near  the  stairs,  upon 
the  entrance  floor  every  night  during  the 
year  from  sunset  to  sunrise,  and  upon  all 
other  floors  of  the  building  from  sunset  un- 
til 10  o'clock  in  the  evening." 

The  ordinance  was  objected  to  by  the  de- 
fendant on  the  ground  that  its  passage  was 
not  within  any  power  delegated  to  the  city 
and  therefore  it  was  invalid.  The  oourt 
overruled  the  objection  and  admitted  the  or- 
dinance in  evidence. 

The  plaintiff  on  direct  examination  testi- 
fied that  she  came  down  the  stairs  at  twen- 
ty minutes  to  5  o'clock ;  that  in  going  down 
from    the    second    to    the    first    floor    she 
thought  she  had  reached  the  iioor  when  she 
was  within  two  steps  of  the  bottom  of  the 
stairway,  and  walking  straight  out  she  fell 
and  suffered  the  injury.    There  was  an  elec- 
tric light  in  the  hall  and  a  switch  to  turn 
on  the  light,  but  it  had  not  been  turned  on 
at  the  time  of  the  accident,  and  she  testi- 
fied that  the  place  was  dark.    On  cross-ex- 
amination she  said  she  went  down  the  stairs 
at  twenty  minutes  after  5,  and  two  other 
witnesses   fixed  the   time   about  the   same. 
The  merchant  occupying  the  first  floor,  who 
lived  in  the  rear  flat  on  that  floor,  testified 
that    the    accident    occurred    about    fifteen 
minutes  before  6  o'clock.    There  was  no  dis- 
pute of  the  fact  that  it  was  after  sxmset. 
At  the  request  of  the  defendant  the  ooui't 
held  the  following  proposition  of  law:    (1) 
''The  court  holds  as  a  proposition  of  law 
that  in  the  absence  of  a  valid  statute  or 
ordinance  the  defendant  was  not  obliged  to 
maintain  a  light  in  the  public  hallways  of 
the  building  at  the  time  of  the  injury  sus- 
tained by  the  plaintiff." 

The  defendant  also  tendering  the  follow- 
ing proposition  of  law,  which  the  court  re- 
I  fused  to  hold:    (2)   "The  court  holds  as  a 
proposition  of  law  that  the  ordinance  of 
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tbe  city  of  Chicago  under  whicK  said  suit 
was  brought,  requiring  a  light  to  be  kept 
burning  in  the  public  hallways  of  OTery 
tenement  house  over  two  stories  high  from 
sunset  to  sunrise,  etc.,  is  invalid;  there  be- 
ing no  authority  vested  in  the  city  of  Chica- 
go by  the  statutes  of  the  state  of  Illinois 
to  pass  such  an  ordinance." 

The  court  therefore  decided  the  issue,  not 
on  any  theory  of  common-law  negligence, 
but  upon  a  view  of  the  law  that,  in  the 
absence  of  a  valid  ordinance,  the  defendant 
was  not  obliged  to  maintain  a  light  in  the 
hallway  at  the  time  of  the  injury,  but  that 
the  ordinance  imposed  that  duty,  and  its 
omi.^sion  was  negligence  rendering  the  de- 
fendant liable.  It  is  now  contended  that 
the  court  did  not  err  in  refusing  the  second 
proposition,  and  also  that  the  defendant, 
l)y  her  affidavit  of  merits,  admitted  the  va- 
lidity of  the  ordinance. 

The  affidavit  of  merits  admitted  that  there 
was  in  force  in  the  city  of  Chicago  an  or- 
dinance as  stated  in  the  plaintiff's  state- 
ment of  claim,  but  denied  that  it  had  any 
application  to  the  alleged  injuries  of  the 
plaintiff,  and  alleged  that  the  defendant  had 
complied  with  all  valid  ordinances  in  force 
in  the  city  of  Chicago.  The  affidavit  of 
merits  did  not  admit  the  validity  of  the 
ordinance,  and  when  it  was  offered  in  evi- 
dence specific  objection  was  made  that  the 
city  had  no  power  to  pa»R  fiuch  an  ordi- 
nance. The  law  is  that  a  municipal  cor- 
poration has  only  such  powers  as  are  clear- 
ly and  unmistakably  granted  to  it  by  the 
legislature,  and  can  exercise  no  powers  ex- 
cept those  granted  in  express  words,  or 
which  are  necessarily  implied  in  or  incident 
to  powers  expressly  granted,  or  indispen- 
sable to  the  declared  objects  and  purposes 
of  the  corporation.  Chicago  Gaslijrht  &  Coke 
Co.  V.  People's  Gaslight  &  Coke  Co.  121  III. 
530,  2  Am.  St.  Rep.  124,  13  N.  E.  169;  Hues- 
ing  V.  Rock  Island,  128  111.  465,  15  Am.  St. 
Rep.  129,  21  N.  E.  558 ;  Chicago  v.  Blair,  149 
III.  310,  24  L.R.A.  412,  36  N.  E.  829;  Wilkie 
v.  Chicago,  188  111.  444,  80  Am.  St.  Rep.  182, 
58  X.  E.  1004;  Chicago  v.  Weber,  246  III.  304, 
34  L.RJl.(N.S.)  306,  02  X.  E.  869,  20  Ann. 
Cas.  369;  19  R.  C.  L.  768.  Any  fair  and 
reasonable  doubt  concerning  the  existence 
of  an  alleged  power  is  to  be  resolved  against 
the  municipality  and  the  power  denied. 
Seeger  v.  Mueller,  133  111.  86,  24  K.  E.  613; 
Chicago  V.  Ross,  267  111.  76,  43  L.R.A.(N.S.) 
205,  100  N.  E.  169;  Cortland  v.  Larson, 
273  111.  602,  L.R.A.1917A,  314,  113  N.  E. 
5i,  Ann.  Cas.  1916E,  775.  One  claiming 
under  an  ordinance  must  be  able  to  point 
to   legislative  authority   either   in   express 


terms  or  in  terms  from  which  the  power  is 
fairly  and  necessarily  implied. 

The  only  provisions  of  the  charter  of 
Chicago  pointed  out  by  counsel  as  authoriz- 
ing the  ordinance  are  the  following  clauses 
of  §  1  of  article  6  of  the  Cities  and  Vil- 
lages Act : 

*'Sixty-8lxth.  To  regulate  the  police  of  the 
city  or  village,  and  pass  and  enforce  all 
necessary  police  ordinances.'* 

"Seventy-eighth.  To  do  all  acts,  make  all 
regulations  which  may  be  necessary  or  ex- 
pedient for  the  promotion  of  health  or  the 
suppression  of  disease." 

The  seventy-eight  clause  has  no  rela- 
tion to  the  ordinance  in  question,  which 
was  not  passed  for  the  promotion  of  health 
or  the  suppression  of  disease,  and  was  nei- 
ther necessary  nor  expedient  for  such  pur- 
poses. The  sixty-sixth  clause  empowers  the 
city  to  pass  and  enforce  all  necessary  police 
ordinances,  but  the  legislature  has  not 
thereby  delegated  to  cities  and  villages  the 
entire  police  power  of  the  state.  That  pow- 
er rests  in  the  sovereign,  to  be  exercised 
by  the  legislature,  which  may  confer  upon 
municipalities  the  right  to  exercise  the  pow- 
er for  the  purposes  defined  in  the  charter. 
By  the  Cities  and  Villages  Act  power  is 
granted  to  legislate  on  certain  enumerated 
subjects,  and  the  sixty-sixth  clause  is  a 
general  authority  to  exercise  the  police  pow- 
er concerning  the  enumerated  subjects  and 
none  other.  Chicago  v.  M.  &  M.  Hotel  Co. 
248  111.  264,  93  N.  E.  763.  The  general 
grant  enables  the  municipality  to  make  and 
enforce  all  reasonable  police  regulations 
which  come  within  the  range  of  the  subjects 
over  which  the  city  has  control  (Chicago 
V.  Kluever,  257  111.  317,  100  N.  E.  917), 
and  the  cases  in  which  ordinances  have  been 
sustained  have  been  those  referable  to  ex- 
press powers.  The  power  to  legislate  upon 
the  subject  of  this  ordinance  is  not  given 
by  the  Cities  and  Villages  Act  or  any  other 
act  of  the  legislature,  either  in  express 
terms  or  by  necessary  implication  from  any 
powers  expressly  granted.  It  is  therefore 
not  material  to  inquire  whether  the  ordi- 
nance is  within  the  police  power,  or  whether 
the  legislature  could  have  enacted  a  law  of 
the  same  character  as  this  ordinance,  or 
have  authorized  the  city  of  Chicago  to  pass 
such  an  ordinance. 

The  court  erred  in  admitting  the  ordi- 
nance in  evidence  and  refusing  the  proposi- 
tion of  law  submitted  by  the  defendant  that 
it  was  invalid  because  of  want  of  authority 
in  the  city  to  pass  such  an  ordinance. 

The  judgment  is  reversed  and  the  cause 
remanded. 
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ANNOTATION— KEQUllUXG  LIGUTING  OF  PRIVATE  PREMISES. 


Annotation — ^Validity  of  statute  or  ordinance  requiring  the  lighting  <»f 

private  premises. 


It  "will  be  observed  that  in  Stoessand  v. 
Fkank,  ante,  686,  the  court  held  that  the 
ordinance  in  question,  which  required 
the  lighting  of  tenement  houses  at  cer- 
tain times,  was  invalid,  because  of  want 
of  authority  in  the  city  to  pass  such  an 
ordinance;  and  that  it  did  not  under- 
take to  decide  whether  the  ordinance  was 
a  reasonable  exercise  of  the  police  power. 
In  the  note  appended  to  Bonnett  v.  Val- 
lier,  17  L.R.A.(N.S.)  486,  on  the  ques- 
tion of  the  constitutionality  of  statutory 
regulations  as  to  safety  and  sanitary 
conditions  of  tenement,  lodging,  and 
boarding  houses,  it  is  said  that  the  cases 
seem  to  be  agreed  that  provisions  look- 
ing to  the  protection  of  health  and  safe- 
ty  concerning  tenement  houses  are  a 
valid  exercise  of  the  police  power,  pro- 
vided, always,  that  they  are  reasonable. 

Research  has  disclosed  no  case  direct- 
ly on  the  question  suggested  by  the  title 
to  this  note.    The  New  York  statute  re- 


quiring the  lighting  of  hallways  of  tene- 
ment houses  during  certain  hours  has 
been  construed  and  applied  in  a  number^ 
of  cases,  its  validity  being  aparantly  as- 
sumed. See,  for  example,  Brown  v. 
Wittner  (1899)  43  App.  Div.  135,  59  N. 
Y.  Supp.  385;  Lendle  v.  Robinson  (1900) 
53  App.  Div.  140,  65  N.  Y.  Supp.  894; 
and  GUlick  v.  Jackson  (1903)  40  Hisc, 
627,  83  N.  Y.  Supp.  29.  These  and  other 
cases  of  a  similar  nature  are  collected 
and  discussed  in  a  note  to  Huggett  v» 
Miers,  1  B.  R.  C.  107,  on  the  question 
of  the  duty  of  a  landlord  to  light  a  com- 
mon hall  or  stairway. 

The  question  of  the  validity  of  stat- 
utes holding  the  property  owner  liable 
for  water  and  light  furnished  the  tenant 
is  treated  in  the  notes  to  East  Grand 
Forks  V.  Luck,  6  L.R.A.(KS.)  198,  and 
State,  ex  rel.  Ford  Motor  Co.  v.  Kearny^ 
ante,  361.  R.  E.  H, 


INDIANA  SUPKEME  COURT. 

JESS  SMITH,  Appt., 

V. 

STATE  OF  INDIANA. 

(_  Ind.  — ,  118  N.  E.  954.) 

Indictment  —  larceny  —  charging  own- 
ership —  possession. 

1.  One  holding  property  on  consignment 
for  sale  may  be  named  as  owner  in  a  prose- 
cution of  a  stranger  for  larceny  of  it. 

For  other  cases,  see  Indictment,  etc.,  //.  a, 
in  Dig.  1-52  N.  8. 

liurceny  —  property  held  for  gambling; 
pnr]K>scs. 

2.  Property  used  for  gambling  purposes, 
contrary  to  statute,  is  the  subject  of  lar- 
ceny. 

For  other  cases,  see  Larceny,  in  Dig.  1-52 

N.  8. 

(March  13,  1918.) 


Note.  —  For  property  held  for  an  illegal 
purpose  as  subject  to  larceny,  see  annota- 
tion following  this  case,  pftst,  690,  and 
references  therein  to  annotation  on  related 
questions. 

The  question  whether  an  indictment  in- 
volving the  felonious  taking  of  property 
may  lay  ownership  in  one  in  posseshion  of 
property  as  agent,  bailee,  etc.,  is  discussed 
in  the  note  to  State  v.  Carroll,  21  L.U.A. 
(X.S.)  311. 

L.RA.1918D. 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Lake  County 
convicting  him  of  petty  larceny,  and  over- 
ruling his  motion  for  a  new  trial.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  J.  Lotz,  for  appellant: 

The  punch  board  and  prizes  in  question 
lost  their  indicia  as  property,  and  were 
therefore  not  the  subject  of  larceny. 

Lohman  v.  State,  81  Ind.  15;  Hudelson  v. 
State,  94  Ind.  426,  48  Am.  Rep.  171;  Lynch 
v.  Rosenthal,  144  Ind.  86,  31  L.R.A  835, 
.55  Am.  St.  Rep.  108,  42  N.  E.  1103;  Whit- 
ney v.  State,  10  Ind.  404;  Crews  v.  State, 
38  Ind.  28;  Emshwiler  v.  Tyner,  21  Ind. 
App.  347,  69  Am.  St.  Rep.  360,  52  X.  E. 
459;  State  v.  Robbing,  124  Ind.  308,  S- 
L.R.A.  438,  24  N.  E.  978. 

Devices  used  in  utter  disrespect  of  the 
law  and  against  the  public  morals,  and  iu 
derision  of  the  Constitution  itself,  are  not 
entitled  to  the  respect  of  the  law  as  prop> 
erty. 

Walker  v.  Towle,  166  Ind.  639,  63  L.R.A. 
749,  69  N.  E.  20;  State  v.  Iday,  20  Iowa, 
305. 

The  evidence  fails  to  show  beyond  a  rea- 
sonable doubt  that  defendant  really  had 
actual  or  constructive  possession  of  the  al- 
leged property. 

Oillett.  Crim.  Law,  2d  ed.  §  636. 

Messrs.  KInier  K.  Hastings  and  Dale.- 
F.  Stansbrry  for  the  State. 


SMITH  V.  STATE. 


6S^ 


Myers,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  in  the  Lake  superior  court, 
was  charged  by  affidavit  with  the  offense 
of  grand  larceny.  He  was  tried  by  a  jury, 
and  a  verdict  was  returned  finding  him 
guilty  of  petit  larceny,  and  assessing  his 
punishment  at  imprisonment  in  the  county 
jail  for  thirty  days,  a  line  of  $25,  and  dis- 
franchisement for  one  year. 

Appellant's  motion  for  a  new  trial  was 
overruled,  and  ihis  ruling -is  here  ast^igned 
as  error.  The  only  causes  in  support  of  the 
motion,  and  not  waived,  are  that  the  verdict 
is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law. 

This  case  is  submitted  to  us  solely  upon 
the  theory  that  the  verdict  is  contrary  to 
law  upon  two  grounds:  (1)  Because  the 
affidavit  charges  that  one  Samuel  Blumen- 
thal  w€W  the  owner  of  the  property  in  ques- 
tion, and  the  evidence  shows  that  be  was 
not  the  owner  nor  did  he  have  such  interest 
in  the  property  stolen  as  -would  constitute 
him  a  bailee  within  the  purview  of  the 
grand  larceny  statute;  (2)  that  the  undis- 
puted evidence  shows  that  the  property  al- 
leged to  have  been  taken  waa  a  gambling 
device  within  the  meaning  of  §  2474,  Bums's 
Anno.  Stat.  1914,  and  known  as  a  punch 
board,  and  the  alleged  jewelry  was  given  as 
prizes  to  persons  who  paid  10  cents  and 
punched  a  number  calling  for  a  prisse,  and 
that  such  property  could  not  be  the  subject 
of  larceny. 

Briefly,  there  is  evidence  tending  to  show 
that  on  September  27,  1916,  one  Samuel 
Blumenthal  was  engaged  in  the  saloon  busi- 
ness at  Indiana  Harbor,  and  in  his  place 
of  business  he  had  possession  of  and  main- 
tained a  punch  board  and  equipment  belong- 
ing thereto,  consisting  of  watches,  razors, 
pocketknives,  etc.,  on  consignment  from  the 
Consumer's  Cigar  Company  of  Chicago, 
whereby  any  of  such  articles  not  given  out 
as  prizes  in  settlement  for  prize  numbers 
were  to  be  returned  to  the  cigar  oompany. 
The  numbers  were  concealed  in  a  hole  in 
the  board,  some  of  which  entitled  the  holder 
to  a  prize.  The  player,  by  paying  10  cents, 
had  the  privilege  of  punching  out  a  number 
which  indicated  the  prize  he  was  to  receive, 
or  nothing,  as  the  case  might  be.  There 
is  also  evidence  tending  to  show  that  on 
September  27,  1916,  appellant  walked  into 
the  saloon,  displayed  a  constable's  badge, 
demanded  and  received  the  punch  board 
and  its  equipment  from  the  bartender,  and 
took  them  away  with  him.  There  is  sharp 
conflict  in  the  evidence  over  the  identity  of 
the  person  who  took  the  equipment,  but,  in 
view  of  the  evidence  disclosed  by  the  record 
on  this  subject,  the  finding  of  the  jury  will 
not  be  disturbed. 


As  to  appellant's  first  contention,  it  is 
true  that  the  affidavit  charges  that  Blumen- 
thal was  the  owner  of  the  outfit  alleged  to 
have  been  taken  by  appellant,  and  the  evi- 
dence shows  that  he  received  the  same  on 
consignment,  and  was  in  possession  of  it 
at  the  time  of  its  alleged  unlawful  taking. 
Under  the  decisions  of  this  court  there  was 
no  variance  or  failure  of  proof.  The  evi- 
dence of  possession  is  sufficient  proof  of 
ownership  under  the  allegation  of  owner- 
ship in  the  present  affidavit.  Kdson  v. 
State,  148  Ind.  283.  47  N.  E.  626;  State  v. 
Tillett,  173  Ind  133,  140  Am.  St.  Rep. 
246,  89  X.  E.  589,  20  Ann.  Cas.  1262;  State 
V.  Bishop,  98  N.  C.  773,  4  S.  E.  357: 
Adams  v.  State,  46  N.  J  L.  448,  4  Am. 
Crim.  Rep.  331.  See  People  v.  Miller,  169 
N.  Y.  3S9,  62  N.  E.  418,  88  Am.  St.  Rep. 
646,  notes  7a  and  b. 

Appellant  is  in  error  as  to  his  second 
proposition  that  property  held  and  used  for 
gambling  purposes  is  not  the  subject  of 
larceny,  llie  decisions  are  uniform  in  hold- 
ing that  such  property  is  the  subject  of 
larceny,  as  will  be  seen  by  reference  to  25 
Cyc.  13,  note  20.  The  text,  which  is  sup- 
ported by  the  cases  cited  in  the  note,  an- 
nounces the  rule  generally  that  **'the  fact 
that  property  is  illegally  held  or  used  is 
immaterial  on  the  question  of  whether  it 
is  a  subject  of  larceny." 

One  of  the  leading  cases  on  this  subject  ih 
Com.  V.  Rourke,  10  Cush.  397,  399.  In  that 
case  it  was  said:  "ITie  law  punishes  lar- 
ceny because  it  is  larceny;  and  therefore 
one  may  he  convicted  of  theft,  though  he 
do  but  steal  his  own  property  from  himself 
or  his  bailee.  7  Hen.  VI.  43a;  3  Co.  Inst. 
110.  And  the  law  punishes  the  larceny  of 
property,  not  solely  because  of  any  rights 
of  the  proprietor,  but  also  because  of  its 
own  inherent  legal  rights  as  property;  and 
therefore  even  he  who  larcenously  takes  the 
stolen  object  from  a  thief  whose  hands  have 
but  just  closed  upon  it  may  himself  be  con- 
victed therefor,  in  spite  of  the  criminality 
of  the  possession  of  his  immediate  predeces- 
sor in  crime.  ...  Of  the  alternative 
moral  and  social  evils,  which  is  the  greater : 
To  deprive  property  unlawfully  acquired  of 
all  protection  as  such,  and  thus  to  discour> 
age  unlawful  acquisition,  but  encourage 
larceny;  or  to  punish  and  so  discourage 
larceny,  though  at  the  possible  risk  of  thus 
omitting  so  far  forth  to  discourage  unlaw- 
ful acquisition?  The  balance  of  public  pol- 
icy, if  we  thus  attempt  to  estimate  the  rela- 
tive weight  of  alternative  evils,  requires,  it 
seems  to  us,  that  the  larceny  should  be  pun- 
ished." 

It  has  been  held  that  larceny  of  gamin? 
checks  can  be  committed,  although  gaming 
is  illegal    (Bales  v.  State,  3  W.  Va.  685), 
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and  that  it  is  no  defense  to  an  indictment 
for  stealing  intoxicating  liquors  that  the 
liquors  stolen  were  kept  for  sale  in  viola- 
tion of  law  (State  v.  May,  20  Iowa,  305; 
State  V.  Sego,  161  Iowa,  71,  140  N.  W.  802; 
August  V.  State,  11  Ga.  App.  798,  76  S.  £. 
104). 

In  Osborne  v.  State,  116  Tenn.  717,  719, 
92  S.  W.  853,  6  Ann.  Gas.  797,  it  is  held 
to  be  "well  settled  that  a  chattel  kept  for 


an  unlawful  purpose,  such  as  xntozicating 
liquors  kept  for  sale  in  violation  of  law, 
or  gamhling  paraphernalia,  the  possession 
of  which  ia  prohibited,  may  be  the  subject 
of  larceny/'  See  also  People  v.  Ward,  134 
Cal.  301,  309,  66  Pac.  372;  Com.  v.  Cooper, 
130  Mass.  285;  Fears  v.  State,  102  Ga.  274, 
280,  29  S.  K  463;  Averill  t.  Chadwick,  153 
Mass.  171,  26  N.  £.  441. 
Judgment  affirmed. 


Annotation — ^Property  held  for  an  illegal  purpose  as  subject  of  larceny. 


The  rule  seems  to  be  well  settled  that 
though  property  is  kept  for  an  unlawful 
purpose  yet  it  may  be  the  subject  of 
larceny. 

Thus,  intoxicating  liquor,  though  not 
lawfully  the  subject  of  sale,  has  been 
held  not  so  lacking  in  the  element  of 
value  that  it  cannot  be  the  subject  of 
larceny.  Mance  v.  State  (1908)  5  Ga. 
App.  229,  62  S.  E.  1053 ;  August  v.  State 
(1912)  11  Ga.  App.  798,  76  S.  E.  164; 
State  V.  May  (1866)  20  Iowa,  305;  State 
v.  Sego  (1913)  161  Iowa,  71,  140  N.  W. 
802;  Com.  v.  Coffee  (1857)  9  Gray 
(Mass.)  139;  Com.  v.  Smith  (1880)  129 
Mass.  104. 

Larceny,  as  the  court  in  State  v.  May 
(1866)  20  Iowa,  305,  supra,  said,  "is  a 
distinct  crime  from  keeping  liquors  for 
sale  contrary  to  the  provisions  of  the 
statute;  both,  to  be  sure,  are  violations 
of  law,  but  each  has  its  own  specific  and 
appropriate  penalty,  and  each  must  be 
dealt  with  by  itself.  Although  liquor  as 
an  article  of  traffic  is  prohibited,  and  is 
liable  when  kept  as  such  to  be  seized  and 
destroyed,  nevertheless,  until  this  is 
done,  it  is  in  its  essential  nature  prop- 
erty. It  may  at  any  time  be  withdrawn 
as  an  article  of  trade,  and  kept  exclusive- 
ly for  private  use.  It  is  also  confessedly 
property  in  the  hands  of  him  who  keeps 
it  alone  for  medicinal,  mechanical,  or 
sacramental  purposes.  Besides,  it  is  a 
principle  or  rule  of  property,  as  old  as 
common  law  itself,  that  the  possession 
of  one  is  good  against  all  others  who 
cannot  show  a  better  right  of  possession. 
Hence,  he  who  steals  a  stolen  article  of 
property  from  a  thief  may  himself  be 
convicted,  notwithstanding  the  criminal- 
ity of  the  possession  of  his  inunediate 
predecessor  in  crime." 

And  in  Com.  v.  Coffee  (1857)  9  Gray 
(Mass.)  139,  supra,  the  court  stated  that 
the  owner  might  forfeit  and  lose  the 
property,  if,  upon  proper  legal  process, 
it  shouM  appear  that  it  was  procured 
and  held  for  an  illegal  purpose;  but 
only  upon  such  proof  and  in  the  method 
the  law  points  out. 

L.Pi.A.lOlSD. 


And,  although  not  strictly  within  the 
scope  of  this  note,  it  was  held  in  Com. 
v.  Rourke  (1852)  10  Cush.  (Masa.)  397, 
that  an  indictment  can  be  sustained  for 
larceny  for  taking  money  which  had 
been  obtained  by  ill^al  sale  of  intoxicat- 
ing liquor.  In  considering  this  question 
the  court  said:  ''If,  looking  beyond  the 
mere  question  of  property,  we  pass  to 
considerations  of  public  policy,  this  may 
be  regarded  in  two  points  of  view,  one, 
of  convenience  in  the  administration  of 
justice,  the  other,  of  higher  ethical  re- 
lation. As  to  the  former  point,  it  is  not 
easy  to  conceive,  anything  which  would 
more  seriously  embarrass  the  public  min- 
isters of  justice,  and  obstruct  its  ad- 
ministration, than  if  it  were  hdid  that 
any  element  of  illegality  in  the  acquisi- 
tion of  property  rendered  it  incapable 
of  being  the  subject  of  larceny,  and  if, 
as  a  consequence,  the  necessity  followed 
in  every  case,  to  go  into  the  inquiry  how 
the  party  complaining  acquired  the  prop- 
erty. A^s  to  the  latter  point,  if  the  ques- 
tion be  put  in  the  form  most  favorable 
to  the  argument  for  the  defendant  here, 
it  stands  thus :  Of  the  alternative  moral 
and  social  evils,  which  is  the  greater: 
To  deprive  property  unlawfully  acquired 
of  all  protection  as  such,  and  thus  to 
discourage  unlawful  acquisition,  but  en- 
courage larceny;  or  to  punish  and  so 
discourage  larceny,  though  at  the  pos- 
sible risk  of  thus  omitting  so  far  forth 
to  discourage  unlawful  acquisition  f  The 
balance  of  public  policy,  if  we  thus  at- 
tempt to  estimate  the  relative  weight  of 
alternative  evils,  requires,  it  seems  to  us, 
that  the  larceny  should  be  punished. 
Each  violation  of  law  is  to  be  dealt  with 
by  itself.  The  felonious  taking  has  its 
appropriate  and  specific  punishment;  so 
also  has  the  unlawful  acquisition."  And 
it  would  seem  that  the  above  reasoning 
could  be  aptly  applied  to  a  case  of  prop- 
erty held  for  illegal  purposes. 

A  lottery  ticket,  considered  as  a  mere 
piece  of  paper,  possesses  some  slight  in- 
trinsic value  as  property,  and  is  aubjeet 
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of  larceny.  People  v.  Caridis  (1915)  29 
CaL  App.  166,  154  Pae.  1061. 

And  see  State  v.  Cloutman  (1881)  61 
N.  H.  143,  which  held  that  prize  money 
drawn  in  a  lottery  may  be  subject  to  em- 
bezzlement. 

So,  also,  a  pistol  may  be  subject  of  lar- 
ceny, though  its  sale  in  the  state  is  pro- 
hibited. Osborne  v.  State  (1905)  115 
Tenn.  717,  92  S.  W.  853,  5  Ann.  Gas,  797. 

And  property  kept  for  gambling  pur- 
poses may  be  the  subject  of  larceny. 
Bales  V.  State  (1868)  3  W.  Va.  686; 
Smith  v.  State,  ante,  688. 

In  the  Bales  Case  (W.  Va.)  supra,  the 
court  stated  that  the  law  punishes  gam- 
ing and  the  keeping  for  gaming  purposes 
of  articles  of  like  character  with  those 
mentioned,  and  provides  the  mode  of 
seizing  and  destroying  them  by  the  hands 
of  an  officer  and  the  order  of  the  magis- 


trate. And  it  is,  perhaps,  more  politic 
that  resort  be  had  to  the  mode  prescribed 
by  law  for  that  puipose,  than  to  encour- 
age a  resort  to  theft  for  disoouraging 
gambling. 

In  Reg.  V.  Hunt  (1837)  8  Car.  &  P. 
(Eag.)  642,  it  was  held  that  a  clerk 
or  servant  of  a  society,  whioh  under  stat- 
ute was  an  unlawful  association,  could 
not  be  convicted  of  embezzlement,  where 
he  took  some  of  the  funds  of  the  society, 
for  the  reason  that  property  could  not 
be  laid  into  the  indictment  as  belonging 
to  persons  so  illegally  combined  together. 

For  gambling  device  as  property  with- 
in constitntioxial  protection,  see  note  to 
MuUen  v.  Mosely,  12  L.R.A.(N.S.)  394. 
For  damage  to,  or  conversion  of,  gam- 
bling device,  as  ground  of  action,  see  note 
to  Miller  v.  Chicago  &  N.  W.  R.  Co.  45 
L.R.A.(N.S.)  334.  J.  H.  B. 
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JOHNSON  HARDWARE  COMPANY, 

Respt. 

(—  Minn.  — ,  166  N.  W.  1070.) 

Easement  —  stairway  —  destruction  of 
building. 

A  right  given  by  the  owner,  of  a  building 
to  the  owner  of  an  adjoining  building,  to 
use  a  stairway  and  passageway  in  the  first 
buildiu^  for  access  to  the  second  floor  of 
the  adjoining  building,  does  not  grant  an 
easement  in  the  land,  and  is  lost  when  the 
building,  including  the  stairway  and  pas- 
sageway, is  destroyed  by  fire  without  the 
fault  of  the  owner,  and  not  restored  by  the 
coDstrnction  of  a  new  building  and  stair- 
way in  place  of  the  old. 
For  other  cases,  see  Easements,  V.  in  Dig, 

1-52  N.  8. 

(March  22,  1918.) 

APPEAL  by  plaint ifT  from  a  judgment 
of  the  District  Court  for  Renville  Coun- 
ty in  favor  of  defendant,  and  from  an  order 
denying  a  motion  for  amended  findings  and 
conclusions  of  law  and  for  a  new  trial,  in 
an  action  brought  to  enjoin  defendant  from 
interfering  with  plaintiff's  right  to  use  a 
certain  stairway  and  passageway,  and  to 
recover  damages.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Headnote  fay  Btmir,  J. 

Note.  —  For  note  on  destruction  of  build* 
ing  as  terminating  easement  therein  other 
than  of  support,  see  the  note  to  Cohen  v. 
Adolph  Kutner  Co.  ante,  410. 

L.R.A.1918D. 


Mr.  Charles  J.  Traxler,  for  appellant: 

The  instrument  in  question  creates  an 
easement  running  with  the  land  for  the  en- 
tire length  of  its  term,  which  is  not  lost 
either  by  the  destruction  of  the  building 
or  of  the  stairway  or  passageway. 

United  States  v.  Appleton,  1  Sumn.  492, 
Fed.  Cas.  No.  14,463;  Hahn  v.  Baker  IxKige, 
21  Or.  30,  13  L.R.A.  158,  28  Am.  St.  Rep. 
23,  27  Pac.  166;  Shirley  v.  Crabb,  138  Ind. 
200,  46  Am.  St.  Rep.  376,  37  N.  E.  130; 
Bonney  v.  Greenwood,  96  Me.  335,  52  Atl. 
786;  Douglas  v.  Coonley,  84  Hun,  158,  32 
N.  Y.  Supp.  444;  Hottell  v.  Farmers'  Pro- 
tective Asso.  25  Colo.  67,  71  Am.  St.  Rep. 
109,  53  Pac.  527;  Chew  v.  Cook,  39  N.  J. 
Eq.  396;  Bangs  v.  Parker,  71  Me.  458. 

The  question  whether  an  easement  is  a 
personal  right  or  is  to  be  construed  to  be 
appurtenant  to  some  other  estate  must  be 
determined  by  the  fair  interpretation  of 
the  grant  or  reservation  creating  the  ease- 
ment, aided,  if  necessary,  by  the  situation 
of  the  property  and  the  surrounding  cir- 
cumstances; and  here,  in  the  case  of  a  right 
of  way,  the  terminate  ad  quern  is  of  special 
significance. 

Hopper  V.  Barnes,  113  Cal.  636,  45  Pac. 
874;  Wagner  v.  Hanna,  38  Cal.  Ill,  99  Am. 
Dec.  354;  Winston  v.  Johnson,  42  Minn. 
398,  45  N.  W.  958;  Mitchell  v.  D'Olier,  68 
N.  Y.  375,  59  L.R.A.  949,  53  Atl.  467 ;  Valen- 
tine V.  Schreiber,  3  App.  Div.  235,  38  N.  Y. 
Supp.  417;  Boatman  v.  Lasley,  23  Ohio  St. 
614;  Cadwalader  v.  Bailey,  17  R.  I.  495, 
14  L.R.A.  300,  23  Atl.  20;  French  v.  Wil- 
liams,  82  Va.  462,  4  S.  E.  591;  Reise  v. 
Enos,  76  WMs.  634,  8  L.R.A.  617,  45  N.  W. 
414;  Spensley  v.  Valentine,  34  Wis.  154; 
Russell  V.  Heublin,  66  Conn.  486,  34  AtL 
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486;  Kramer  v.  Knauff,  12  111.  App.  116; 
Karmuller  v.  Krotz,  18  Iowa,  352;  Peck  v. 
Conway,  119  Mass.  546;  Dennis  v.  Wilson, 
107  Maes.  591 ;  Jones  Fertilizing  Co.  y. 
Cleveland.  C.  C.  &  St.  L.  R.  Co.  2  Ohio  S. 
&  C.  P.  Dec.  504. 

The  extent  of  the  rights  acquired  must 
therefore  depend  upon  the  construction 
placed  upon  the  terms  of  the  grants,  and  in 
construing  such  instruments  the  courts  will 
look  to  the  circumstances  attending  the 
transaction,  the  situation  of  the  parties, 
and  the  state  of  the  thing  granted  to  ascer- 
tain the  intention  of  the  parties.  In  cases 
of  doubt,  the  grant  must  be  taken  most 
strongly  against  the  grantor. 

Hotciikiss  V.  Young,  42  Or.  446,  71  Pac. 
324 ;  Field  v.  Leiter,  118  111.  17,  6  N.  E.  877; 
Clap  V.  M'Neil,  4  Mass.  589;  Agne  v.  Slit- 
singer,  96  Iowa,  183,  36  L.R.A.  701,  64  N. 
W.  836,  reversing  —  Iowa,  — ,  60  N:  \V. 
483;  Brossart  v.  Corlett,  27  Iowa,  288; 
Randall  v.  Sanderson.  Ill  Mass.  114; 
Faroes  v.  Collins*  107  Mass.  594;  St.  Louis 
Safe  Deposit  &  Sav.  Bank  v.  Keunett,  101 
Mo.  App.  370,  74  S  W.  474;  Cooper  v. 
Louanstcin,  37  N.  J.  l^q.  284;  Rochester 
Electric  Light  Co.  v.  Rocht'ster  Power  Co. 
38  N.  Y.  S.  R.  950,  15  N.  V.  Supp.  33; 
Walker  v.  Pierce,  38  Vt.  94 ;  Dunn  v.  Eng- 
lish, 23  N.  J.  L.  126. 

The  owner  of  the  Brechet  building  may 
do  whatever  is  reasonably  necessary  to  the 
enjoyment  of  the  easement  and  to  keep  the 
same  in  a  proper  state  of  repair,  provided 
it  is  done  without  unnecessary  inconvenience 
to  the  owner  of  the  fee;  and  the  extent  of 
the  easement  is  not  thereby  enlarged.  This 
includes  a  right  of  entry  upon  the  servient 
estate  for  the  purpose  of  making  repairs 
whenever  such  repairs  are  necessary,  but 
at  no  other  time  and  for  no  other  purposes. 

Prescott  v.  White,  21  Pick.  341,  32  Am. 
Dec.  266;  McMillen  v.  Cronin.  13  Hiin,  68; 
Hotchkiss  V.  Young,  42  Or.  446,  71  Pac. 
324;  Myers  v.  Baker,  46  App.  Div.  26,  60 
N.  Y.  Supp.  797;  Pico  v.  Colimas,  32  Cal. 
578;  Reynolds  v.  Union  Sav.  Bank,  155 
Iowa,  51*9,  49  L.R.A.(X.S.)  194,  136  N.  \V. 
529. 

Messrs.  O.  A.  Allen,  J.  M.  Freeman, 
and  Li.  J.  liauerinnnn,  for  respondent: 

As  the  agreement  does  not  purport,  in 
terms,  to  grant  any  estate  or  interest  in 
the  land,  and  as  the  provisions  of  the  con- 
veyance carefully  distinguish  that  certain 
stairway  in  the  building,  and  as  it  contains 
no  stipulation  to  rebuild  in  case  of  fire  or 
other  casualty,  there  is  nothing  to  be  taken 
by  implication  to  justify  the  court  in  hold- 
ing that  any  grant  of  an  estate  in  the  land 
was  intended. 

14  Cyc.  1194;  Hahn  v.  Baker  Lodge,  21 
Or.  30,  13  L.R.A.  158,  28  Am.  St.  Rep.  23^ 
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27  Pac.  1«6 ;  Shirley  v.  Crabb,  138  Ind.  200, 
46  Am.  St.  Rep.  376,  37  N.  E.  130;  Bonney 
V.  Greenwood,  96  Me.  335,  52  Atl.  786; 
Douglas  V.  Ooonley,  84  Hun,  158,  32  N.  Y 
Supp.  444;  Cot  ting  y.  Boston,  201  Masa 
97,  87  N.  E.  205. 

Biinn,   J.,  delivered  the  opinion  of    the 
court : 

The  Hector  Lumber  &  Supply  Company 
owned  lots  22  and  23,  block  3,  in  the  village 
of  Hector,  and  a  two-story  brick  building 
situated  thereon.  Plaintiff  o'.vned  the  ad- 
joining lot  and  a  two-story  brick  building 
thereon.  The  two  buildings  had  a  common 
party  wall.  In  1899  the  lumber  company 
and  plaintiff  entered  into  a  written  con- 
tract, by  the  terms  of  which,  in  considera- 
tion of  $1,  the  lumber  company,  party  'of 
the  first  part,  "demised,  leased  and  let"  to 
plaintiff,  his  heirs,  executors,  administra- 
tors and  assigns,  '^access  to  and  the  right, 
jointly  with  the  party  of  the  first  part,  to 
use  that  certain  stairway  located  in  the 
northwest  corner  of  the  two-story  brick 
building  of  the  said  party  of  the  first  part. 
.  .  .  And  the  use  of  the  passageway 
leading  from  the  head  of  said  stairway  to 
the  door  which  opens  from  the  building  of 
the  said  party  of  the  first  part  to  the  build- 
ing of  said  party  of  the  second  part  adjoin- 
ing said  building  first  aforesaid  upon  the 
nortli,  for  tlie  period  of  ninety -nine  yeart> 
from  the  date  hereof."  The  contract  con- 
tained other  provisions,  but  the  only  one 
that  is  material  on  the  question  in  the  case 
is  that  providing  that  the  lumber  company, 
its  successors  or  assigns,  agrees  "to  keep 
said  stairway  and  passageway  in  a  good  and 
tenantable,  and  safe  condition  at  all  times 
during  the  term  of  this  lease."  The  stair- 
way was  constructed  by  the  lumber  company 
as  a  part  of  its  building.  It  led  from  the 
street  in  front  of  the  building  to  a  passage- 
way on  the  second  floor,  which  passageway 
led  to  an  opening  or  door  in  the  party  wall, 
thus  furnisliing  plaintiff  access  from  the 
street,  through  the  lumber  company's  build- 
ing, to  the  second  floor  of  his  own  building. 
Pursuant  to  the  contract  plaintiff  and 
defendant,  which  succeeded  to  the  rights  ot 
the  lumber  company,  used  the  stairway  and 
passageway  in  common  from  the  date  of  the 
contract  to  February  26,  1916.  when  the 
building  of  defendant,  except  the  foun* 
dation,  basement,  and  the  party  wall,  was 
totally  destroyed  by  fire.  The  stairway  was 
totally  destroyed.  Thereafter  defendant 
erected  a  new  two-story  building  on  the  site 
of  the  old  one,  using  the  old  foundation^ 
basement,  and  party  wall.  It  conSitructed  a 
new  stairway  in  the  building  in  the  same 
place  and  of  the  same  general  kind  as  the 
one  destroyed  by  fire.    Plaintiff  claimed  the 
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right,  under  the  contract,  to  use  tbia  new 
stairway,  but  defendant  blocked  up  the 
opening  in  the  party  wall,  and  refused  to 
allow  plaintiff  to  use  the  stairway.  The 
second  floor  of  plaintiff's  building  is  reached 
by  a  stairway  inside  the  building,  extending 
up  from  the  rear  end  of  the  ground  floor. 
Plaintiff  has  been  damaged  by  defendant's 
refusal  to  permit  him  to  use  the  stairway  in 
41uestion,  to  the  extent  of  $5  per  month. 
This  action  was  brought  to  enjoin  defendant 
from  interfering  with  plaintiff's  right  to  use 
the  stairway  and  passageway,  and  to  re- 
cover damages.  The  trial  court  found  the 
facts  substantially  as  above,  and  held  that 
plaintiff  was  entitled  to  no  relief.  Plaintiff 
moved  for  amended  flndings  and  conclusiona 
of  law,  and  for  a  new  trial.  Plaintiff  ap- 
peals from  an  order  denying  this  motion. 

Plaintiff  contends  that  the  contract 
created  an  easement  running  with  the  land 
for  the  entire  length  of  the  ninety -nine  year 
term,  and  that  this  easement  was  not  lost 
by  the  destruction  of  the  building  or  of  the 
{Stairway  or  passageway.  Defendant  con- 
tends that  the  grant  of  the  right  to  use  the 
stairway  and  passageway  in  its  building 
gave  no  interest  in  the  soil  which  survived 
the  destruction  of  the  building,  and  that 
plaintiff  acquired  no  right  in  the  new  build- 
ing erected  in  place  of  the  one  destroyed. 

The  question  thus  stated  must  be  deter- 
mined by  finding  the  intention  of  the  parties 
from  the  language  of  the  contract  construed 
as  a  whole.  The  contract  employs  the  lan- 
guage of  a  lease;  the  first  party  "does 
demise,  lease  and  let"  to  the  second  party 
^'access  to"  and  "the  right  to  use  that 
certain  stairway"  and  the  passageway  lead- 
ing from  the  head  of  the  stairway  to  the 
opening  in  the  party  wall.  The  word 
"lease*'  is  used.  The  word  "easement"  is 
not,  nor  is  the  word  "grant."  No  mention 
is  made  of  what  the  rights  of  plaintiff  will 
be  in  case  defendant's  building  is  destroyed 
by  fire.  Plaintiff  was  given  no  right  of  way 
over  defendant's  land,  other  than  the  right 
of  acceaa  to  the  second  floor  of  his  building 
by  the  use  of  the  stairway  and  passageway. 
This  right  would  naturally  terminate  with 
the  destruction  of  the  building  in  which  the 
stairway  and  passageway  were.  No  pro- 
vision  of  the  contract  obligates  defendant  to 
build  a  new  building  in  case  of  the  loss  of 
the  old  one,  or  to  build  a  stairway  to  fur- 
nish plaintiff  access  to  his  second  story. 
The  contract  does  obligate  defendant  to  keep 
the  stairway  in  a  ''good  and  tenantable  and 
safe  condition  at  all  times  during  the  term 
of  this  lease.  But  it  is  hardly  permissible 
to  construe  this  provision  as  binding  defend- 
ant to  build  a  new  stairway  in  case  of  the 
destruction  of  the  building.  Counsel  for 
plaintiff  makes  some  claim  that  defendant's 


building  was  not  completely  destroyed,  and 
that  the  stairway  was  not.  The  evidence 
showed  that  all  that  remained  was  the  base- 
ment, foundation,  party  wall,  and  the 
bottom  step  of  the  stairway,  which  step  was 
of  stone.  We  think  the  destruction  was  sub- 
stantially complete,  and  that  the  fact  that 
the  fire  did  not  destroy  the  portions  men- 
tioned is  immatcfrial  on  the  question  before 
us.  The  law  is  thus  stated  in  14  Cvc.  1194: 
"Where  an  easement  has  been  granted  for 
a  particular  purpose  in  connection  with  a 
particular  building,  it  is  extinguis^hed  by  a 
destruction  of  that  building.  So  a  grant  of 
the  right  to  use  the  hall  or  stairway  of  a 
certain  building  gives  no  interest  in  the  soil 
which  will  survive  a  destruction  of  the 
building,  and  the  right  ceases  whenever  the 
building  is  destroyed  without  the  fault  of 
the  owner  of  the  servient  estate,  and  tho 
owner  of  the  easement  will  not  acquire  any 
right  in  any  new  building  which  may  be 
erected  in  the  place  of  the  one  destroyed." 

The  cases  cited  in  support  of  the  text  are 
Shirley  v.  Crabb,  138  Ind.  200,  46  Am.  St. 
Rep.  376,  37  N.  E.  130;  Bonney  v.  Green- 
wood, 06  Me.  335,  52  Atl.  786;  Douglass  v. 
Coonley,  84  Hun,  158,  32  N.  Y.  Supp.  444 ; 
Hahn  V.  Baker  Lodge,  21  Or.  30.  13  L.R.A. 
158,  28  Am.  St.  Rep.  723,  27  Pac.  166; 
Bartlett  v  Peaslee,  20  N.  H.  547,  51  Am. 
Dec.  242.  TJiese  cases  fully  support  the  text. 
Counsel  for  defendant  cites  a  great  many 
cases,  but  we  find  nothing  in  any  of  them 
that  conflicts  with  the  rule  quoted  from 
Cyc.  The  cases  of  Bangs  v  Parker,  71  Me. 
458;  Hottell  v.  Farmers'  Protective  Asso. 
25  Colo.  67,  71  Am.  St.  Rep.  109,  53  Pac. 
327;  Chew  v.  Cook,  39  N.  J.  Eq.  396,  and 
Reynolds  v.  Union  Sav.  Bank,  155  Iowa, 
519,  49  L.R.A.(N.S.)  194,  186  N.  W.  529, 
are  readily  distinguishable. 

It  is  quite  unimportant  what  name  we 
give  to  the  instrument  in  question.  If  it 
granted  plaintiff  an  easement  in  the  build- 
ing of  defendant,  it  clearly  did  not  grant 
him  an  easement  in  the  land,  and  the  right 
granted  was  lost  when  the  building  burned, 
and  not  restored  when  defendant  con- 
structed a  new  building.  The  argument  of 
counsel  to  the  contrary  is  interesting,  and 
goes  quite 'fully  into  the  law  of  the  con- 
struction of  grants  and  the  characteristics 
of  an  easement.  We  do  not  understand  that 
he  disputes  the  rule  as  we  have  just  stated 
it.  His  contention,  in  addition  to  the  claim 
that  the  building  and  stairway  were  not 
completely  destroyed,  seems  to  be  that  the 
contract  gave  plaintiff  the  right  to  use  the 
stairway  and  passageway  as  an  independent 
structure,  and  not  as  a  part  of  defendant's 
building.  We  have  duly  considered  this 
argument,  and  do  not  find  it  persuasive 
enough  to  take  the  case  out  of  the  principle 
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stated.  The  fact  is  undisputed  that  the 
stairway  and  passageway  were  in  the  build- 
ing and  parts  of  it.  Without  further  an- 
alyzing the  able  argument  of  counsel  for 
plaintiff,   which  we  have   considered  care- 


fully, we  conclude  tjiat  the  trial  court 
rectly  disposed  of  the  case. 
Order  affirmed. 

Petition  for  rehearing  denied. 


NEW  MEXICO  SUPREUME  COURT. 

EX  PARTE  ELMER  E.  HAMM. 
(—  N.  M.  — ,  172  Pac.  190.) 

Gaming  *-  effect  of  statute. 

1.  Chapter  110,  Laws  1917,  held,  to  pro- 
hibit the  conducting  or  operating  of  a  game 
of  chance  for  money  or  anything  of  value, 
but  not  to  prohibit  the  playing  of  a  game 
of  chance. 

For  other  oases,  see  Qaming,  in  Dig.  1-52 

Criminal  law  —  suspended  sentence  — 
good  behavior. 

2.  The  words  "good  behavior,"  as  used  in 
an  order  suspending  sentence  upon  a  defend- 
ant during  good  behavior,  are  defined  as 
conduct  conformable  to  law,  and  to  require 
no  higher  standard  of  conduct  than  the  law 
demands. 

For  other  oases,  see  Criminal  Law,  IV.  g,  in 
Dig,  1^2  2V.  -Sf. 

(Hanna,  Ch.  J.,  dissents.) 

(April  4,  1918.) 

PETITION  for  a  writ  of  habeas  corpus 
to  secure  petitioner's  release  from  cus- 
tody to  which  he  had  been  committed  for 
alleged  violation  of  the  terms  and  condi- 
tions of  a  suspended  sentence  for  violation 
of  the  gambling  law.    Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  J.  Lavan  and  O.  P. 
Kastcrwood  for  petitioner. 

Mr.  H.  li.  Pattou,  Attorney  General,  for 
respondent. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

At  the  September,  1017,  term  of  the 
district  court  of  Union  county,  the  petition- 
er pleaded  guilty  to  a  charge  of  conduct- 
ing and  operating  a  game  of  chance,  to  wit, 
stud  poker,  which  game  was  then  and  there 
played  for  money.  The  court  sentenced 
the  petitioner  to  imprisonment  in  the  coun- 
ty jail  for  three  months,  and  thereupon 
suspended  sentence  during  the  good  behav- 
ior of  the  petitioner.  On  March  23,  1918, 
an  order  to  show  cause  why  said  sentence 

Headnotee  by  Parker,  J. 


Note.  —  As  to  what  is  "good  behavior," 
within  condition  of  suspended  sentence, 
annotation  following  this  case,  post,  697. 
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should  not  be  put  into  operation  and  effeet 
was  issued  against  the  petitioner,  which 
order  to  ahow  cause  alleged  that  it  had 
come  to  the  attention  of  the  court,  through 
the  district  attorney's  office,  and  by  an 
indictment  returned  by  the  grand  jury  at 
the  March,  1918,  term,  that  the  petitioner 
had  violated  the  terms  and  conditions  upon 
which  the  said  sentence  had  been  suspended. 
A  hearing  was  had  upon  the  order  to  show 
cause,  and  thereupon  the  court  revoked  the 
suspension  of  the  former  sentence,  and  or- 
dered the  sentence  to  be  put  into  operation 
and  effect.  Petitioner  has  thereupon  filed 
a  petition  for  a  writ  of  habeas  corpus,  al- 
leging that  he  has  not  violated  any  of  the 
terms  upon  which  the  said  sentence  wat; 
suspended.  Upon  the  hearing  on  the  order 
to  show  cause  it  appeared  that  the  peti- 
tioner engaged  with  four  other  persons  in 
a  game  of  poker  in  the  Clayton  Hotel,  in 
Clayton,  New  Mexico.  The  game  was  not 
run  as  a  banking  game,  but  there  was  what 
the  gamblers  call  a  "take-off,**  which  in  this 
case  was  used  for  the  purpose  of  paying  for 
the  cards  and  to  buy  the  drinks  for  the 
players.  So  far  as  appears,  there  was  no 
profit  to  anyone  from  the  "take-off,"  the 
same  being  used  for  the  cards  and  the  re- 
freshment of  the  players. 

1.  The  first  question  presented  is  as  to 
whether  the  action  of  the  petitioner  was  a 
violation  of  any  law  of  the  state.  It  will 
be  unnecessary  to  trace  the  history  of  the 
antigambling  legislation  of  the  state  with 
any  degree  of  detail.  It  will  be  sufRcient  to 
say  that  from  time  to  time  such  legislation 
has  varied,  and  at  times  it  has  consisted 
in  the  playing  of  games.  Immediately 
prior  to  the  Act  of  1917,  Laws  1913. 
chap.  24,  compiled  as  §§  1757-1759. 
Code  1915,  was  in  effect.  The  act  made  it 
an  offense  to  play  any  game  of  chance  for 
money  or  other  thing  of  value,  and  aUo 
an  offense  to  conduct  or  operate  any  such 
game,  or  to  knowingly  permit  any  sucii 
game  to  be  played  upon  the  premises  owned, 
leased,  or  occupied  by  any  person.  Th<» 
legislature  of  1917  departed  radically  from 
these  provisions.  By  chapter  110,  Law» 
1917,  it  is  provided  "that  any  person  who 
for  money  or  anything  of  value,  conducts 
or  operates  any  game  of  chance,  by  whatso- 
ever name  known  or  howsoever  played,  or 
who  knowingly  permits  any  such  game  to 
be  so  conducted  or  operated  upon  premises 
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of  which  he  is  the  owner,  lessee  or  occupaat, 
upon  eonviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  for  not  more 
than  six  months,  or  both  such  fine  and 
imprisonment/' 

Section  2  of  the  act  expressly  repeals  §§ 
1757  and  1758,  Code  1915.  It  will  be  seen 
from  an  examination  of  this  section  that 
the  ofTense  now  consists  in  conducting  a 
game  of  chance  for  money  or  anything  of 
value.  The  playing  of  a  game  of  chance  is 
no  longer  an  ofTense  under  the  laws  of  this 
state.  The  playing  of  bridge  whist  for 
prizes  is  no  longer  prohibited  by  law,  as 
possibly  it  was  under  the  former  statute. 
The  playing  of  poker  is  no  longer  an  offense, 
as  it  undoubtedly  was  under  the  former 
statute.  Unddr  these  provisions,  the  acts 
of  the  petitioner,  as  shown  by  the  testimony 
on  the  order  to  show  cause,  were  not  a 
violation  of  this  statute.  The  petitioner 
made  no  money  or  anything  of  value  out 
of  the  "take-off"  of  the  game,  so  far  as 
appears  from  the  evidence,  and  he  violated 
no  law  when  he  played  poker  for  money. 

2.  The  suspension  of  the  sentence  pro- 
nounced upon  petitioner  was  ordered  under 
the  provisions  of  §  5076,  Code  1915;  which 
provides  "that  the  court  may,  in  its  dis- 
cretion, suspend  any  sentence  impof^ed  upon 
such  terms  and  conditions  as  it  shall  deem 
proper,  and  such  sentence  shall  go  into  ef- 
fect upon  order  of  the  court  upon  a  breach 
of  any  of  such  terras  or  conditions  by  the 
person  convicted." 

This  section  gives  the  district  court  very 
broad  power  to  determine  for  themselves 
in  each  particular  case  the  terms  upon 
which  sentence  shall  be  suspended.  The 
provision  was  designed  as  a  reformatory 
measure,  and  the  discretion  of  the  court  is 
without  limit^ition  as  to  the  terms  upon 
which  the  sentence  will  be  suspended. 

In  this  case  the  court  suspended  the  sen- 
tence "during  good  behavior."  The  deter- 
mination of  this  case  turns  upon  the  proper 
definition  of  these  words,  as  used  in  the 
connection  and  the  circumstances  under 
which  they  were  used.  It  was  suggested 
by  the  attorney  general,  upon  argument, 
that,  as  the  court  might  suspend  the  sen- 
tence upon  any  terms  which  he  deemed  ad- 
visable, he  might  determine  for  himself  at 
any  time  what  he  considered  good  behavior, 
within  the  meaning  of  the  terms  used. 
The  effect  of  such  a  proposition  would  be 
to  leave  resting  within  the  breast  of  the 
court  an  arbitrary  power  to  determine  for 
himself  what  he  considered  good  behavior 
or  misbehavior  as  applied  to  each  individ- 
ual defendant.  The  judge  might  require 
more  in  one  ease  and  less  in  another.  Good 
behavior  in  one  district  court  might  mean 


a  very  high  standard  of  conduct,  while  in 
another  a  much  lower  standard  would  be 
a  measure  to  be  applied.  Such  arbitrary 
power  does  not  inhere  in  any  judicial  or 
other  officer.  Good  behavior  must  be  a 
legal  good  behavior,  applicable  alike  in 
all  instances,  as  otherwise  people  dealing 
with  courts  will  ever  be  at  the  mercy  of 
the  whim,  the  caprice,  or  the  peculiar 
views  of  the  particular  judge  presiding 
over  the  court.  The  court,  imder  our  stat- 
ute, has  power  to  make  any  terms  and  con- 
ditions upon  the  suspension  of  a  sentence, 
and,  if  it  is  desired  to  retain  in  the  breast 
of  the  court  the  power  to  determine  at  any 
time  whether  the  sentence  shall  be  enforced, 
the  order  of  suspension  shall  so  specify. 

In  United  States  v.  Hrasky,  240  111.'  560. 
130  Am.  St.  Rep.  288,  88  N.  E.  1031,  16 
Ann.  Cas.  279,  the  question  was  whether 
an  alien  was  entitled  to  naturalization, 
under  the  provisions  of  the  Naturalization 
Act  of  Juhe  29,  1906,  chap.  3592,  34  Stat. 
at  L.  596,  Comp.  Stat.  1916,  §  963.  That 
act  provided,  among  other  things,  that  the 
applicant  should,  during  his  five  years'  pre- 
vious residence,  have  behaved  himself  as 
a  man  of  good  moral  character,  attached  to 
the  principles  of  the  Constitution  of  the 
United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same.  It 
appeared  that  the  applicant  had  been  in  £he 
saloon  business,  and  that  be  was  familiar 
with  the  state  law  requiring  the  closing  of 
saloons  on  Sunday,  and  had  known  of  its 
requirements  for  over  two  years;  that  in 
spite  of  that  fact  he  had  kept  the  back  door 
of  his  saloon  open  on  Sunday  regularly; 
that  he  manifested  a  disposition  to  con- 
tinue to  violate  tlie  laws  of  the  state.  The 
applicant  was  refused  citizenship  upon 
the  ground  that  he  was  not  "well  disposed 
to  the  good  order"  of  this  countin'.  when 
he  knowingly  and  habitually  violated  the 
laws  of  the  state  in  which  he  resided.  The 
holding,  in  effect,  is  that  good  behavior 
means  conducting  oneself  conformably  to 
law,  and  various  definitions  from  law  dic- 
tionaries are  quoted  to  that  effect. 

The  attorney  general,  on  argument,  cited 
State  V.  Everitt,  164  N.  C.  399,  47  L.R.A. 
(X.S.)  848,  70  S.  E.  274.  In  that  ca.^e  the 
defendant  had  pleaded  guilty  to  unlawfully 
selling  liquor.  He  was  not  sentenced,  but 
an  order  was  made  that  the  judgment  be 
suspended  on  the  payment  of  costs,  and, 
further,  that  the  defendant  should  enter  in- 
to a  bond  for  his  appearance  at  such  crim- 
inal term  for  two  years  to  show  that  he 
had  demeaned  himself  as  a  good  and  law- 
abiding  citizen.  The  defendant,  during  the 
two  years,  again  violated  the  law  by  selling 
liquor  unlawfully,  and  the  court  heard 
testimony   aad  found  «8  a  fact  that  the 
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defendant  had  committed  the  offense,  and 
tlicreupon  sentenced  the  defendant  to  nine 
monthH  in  the  county  jail  upon  his  former 
plea  of  guilty.  In  this  case  the  court  sus- 
pended judgment  instead  of  suspending  sen- 
tence under  the  judgment.  The  court 
quotes  from  State  v.  Crook,  115  N.  C.  760, 
29  L.R.A.  260,  20  S.  E.  513,  to  the  effect 
that  it  is  within  the  power  of  the  court 
to  suspend  judgment,  and  to  require  the 
defendant  to  appear  from  term  to  term  for 
a  reasonable  time  and  offer  testimony  to 
show  good  faith  in  some  promise  of  ref- 
ormation or  continued  obedience  to  the 
law.  We  do  not  understand  this  case  to  be 
authority  for  the  argument  suggested  by 
the  attorney  general  that  the  court  may 
retain  in  his  breast,  without  expressing  it 
in  the  judgment  of  suspension,  a  measure 
which  he  will  arbitrarily  apply  to  a  de- 
fendant us  he  may  elect.  In  this  case  the 
defendant  was  guilty  of  a  violation  cj  the 
law,  and  the  court  was  authorized,  under 
the  circumstances,  to  pass  sentence  upon 
him.  See  also  Hyser  v.  Com  116  Ky.  410, 
76  S.  W.  174. 

We  deem  the  only  safe  definition  of  good 
behavior,  when  the  same  is  not  restricted 
or  modified  by  accompanying  language,  to 
be  conducted  in  conformity  to  law.  This 
18  a  "government  of  laws  and  not  of  men.'' 
If  a  man  keeps  within  the  law,  he  is  with- 
out the  control  of  courts,  unless,  in  a 
4»)se  of  this  kind,  some  reformatory  meas- 
ure is  applied  by  the  court,  and  a  restric- 
tion is  put  upon  the  conduct  of  a  defendant 
not  demanded  by  the  law.  In  such  a  case 
such  restriction  must  be  expressed  by  the 
court  wh^i  sentence  is  suspended.  The 
district  court  evidently  had  something  of 
this  kind  in  mind  when  he  made  the  order 
enforcing  this  sentence.  There  appears  in 
the  examination  of  the  petitioner  the  fol- 
lowing colloquy  between  him  and  the  court: 

By  the  court: 

Q.  Do  you  remember,  Mr.  Ilamm,  when 
Tou  were  before  me  once  before  on  a  similar 
charge,  at  that  time  you  told  me  you  would 
get  out  of  town  and  stay  on  your  ranch 
and   quit    playing   poker? 

A.  No  sir;  I  don't  remember  anything 
like  that.    ' 

Q.  But  you  had  your  daughter  come  to 
me,  and  she  made  similar  representations? 

A.  I  did  not  have  her  come  to  you. 

Q.  She  came.    You  knew  she  came  to  me  ? 

A.  I  knew  it  after  she  came;  Yes  sir. 

Q.  And  you  never  made  any  such  repre- 
sentations as  that? 

A.  No,  sir;  I  don't  think,  like  that." 

The  district  court  evidently  believed  that 
the  petitioner,  when  the  sentence  was  sus- 
pended, promised  him  that  he  would  quit 


I  gambling,  but  the  order  of  suspenaion  con- 
tains no  such  restriction  upon  the  petition- 
er's conduct.  The  court  speaks  onlf 
through  its  reoord,  and  this  record  is  what 
this  court  must  act  upon.  If  the  district 
court  desired  to  enforce  this  restriction  as 
one  of  the  conditions  of  the  suspension  of 
the  sentence,  the  order  should  have  so 
specified. 

It  should  be  observed  in  this  connection 
that  no  fine  distinctions  are  to  be  drawn 
for  the  purpose  of  curtailing  the  discretion 
and  powers  of  the  district  courts  in  these 
matters.  All  that  we  hold  is  that,  if  re- 
strictions upon  the  conduct  of  a  defendant 
are  to  be  imposed,  they  must  be  specified 
in  the  order  of  suspension. 

We  have,  then,  a  case  of  a  man  sentenced 
to  imprisonment  for  violation  of  the  Gam- 
bling Law,  and  the  sentence  suspended  by 
the  court  during  good  behavior.  "Good 
behavior"  is  to  be  defined  in  this  connection 
as  conduct  conforming  to  the  law.  The 
petitioner  is  not  shown  in  this  case  to 
have  violated  the  conditions  upon  which 
his  sentence  was  suspended.  It  follows, 
therefore,  that  the  judgment  of  the  dis- 
trict court  was  beyond  its  powers,  and  that 
the  prisoner  should  be  discharged  from 
custody,  and  it  is  so  ordered. 

Roberts,  J.,  concurs. 

Hanna,  Ch.  J.,  dissenting: 

The  statute  (Code  1916,  §  5075)  author- 
izing the  court  in  its  discretion  to  auspi^nd 
any  sentence,  upon  such  conditions  as  it 
may  impose,  is  a  salutary  one,  evidently 
designed  to  enable  trial  courts  to  use  this 
coercive  measure  to  effect  reformation,  and 
I  consider  the  rule  announced  in  the  major- 
ity opinion  one  which  will  go  far  to  de- 
stroy the  purpose  or  object  sought  to  be 
accomplished  by  this  law.  As  I  conatnie 
the  naajorlty  opinion,  it  will  be  neceasary 
in  all  cases  of  suspended  sentence,  at  least 
where  the  sentence  is  suspended  during 
good  behavior,  for  the  court  to  undertake 
to  establish  that  tlie  defendant  has  commit- 
ted a  violation  of  some  law,  and,  in  my 
judgment,  this  construction  is  contrary  to 
the  general  principle  which  has  heen 
held  to  apply  in  cases  of  suspended  senten- 
ces, where,  as  a  rule,  the  defendant  is  called 
upon  to  show  cause  why  the  sentence  should 
not  be  invoked  against  him,  by  reason  of 
his  breach  of  the  condition  imposed  upon 
him  at  the  time  the  sentence  was  suspended. 
In  this  particular  case  the  defendant  plead- 
ed guilty,  and  was  sentenced  for  violation 
of  the  gambling  statute.  He  was  subse- 
quently indicted  for  violation  of  the  same 
statute,  and  is  cited  to  show  cause  why  the 
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firmer  sentence  should  not  be  imposed  upon 
him. 

It  is  my  opinion  that  the  record  is  clear 
that  he  was  not  only  engaged  in  the  gam- 
bling g^ame  which  was  being  conducted  for 
money,  but  that  he  was,  at  least  for  a  por- 
tion of  the  time,  occupying  the  position  of 
dealer  and  having  charge  of  the  take-off. 
It  may  be  that,  because  it  does  not  clearly 
appear  that  he  was  making  profit  by  reason 
of  his  position  in  this  respect,  that  a  vio- 
lation of  the  Gambling  Law  was  not  shown. 
This  construction,  however,  gives  to  him 
the  benefit  of  presumptions  which  I  do  not 
consider  he  is  entitled  to  under  the  circum- 
stances. Such  contention,  moreover,  would 
seem  to  call  for  a  trial  and  conviction,  of 
more  or  less  formal  character,  upon  the 
second  charge. 

We  said  in  the  case  of  Ex  parte  Bates, 
20  N.  M.  642,  L.R.A.1916A,  1285,  151  Pac. 
698:  "It  is  our  conclusion,  however,  that 
the  district  court  was  not  determining, 
by  its  inquiry,  whether  or  not  the  second 
offense  had  been  committed,  for  the  pur- 
pose of  a  trial  as  to  thai  offense  within 
the  purview  of  legal  procedure;  but  the  in- 
quiry was  solely  for  the  purpose  of  de- 
termining whether  or  not  the  condition  im- 
posed as  a  part  of  the  first  judgment  had, 
as  a  matter  of  fact,  been  breached,  and  the 
commitment  clearly  indicates  that  its  is- 
suance was  directed  as  a  result  of  the 
breach  of  the  condition  of  the  judgment 
formerly  entered.  We  do  not  consider  that 
any  new  power  was  vested  in  the  courts  of 
this  state  by  the  statute  in  question,  or  that 
any  of  the  established  rules  of  criminal 
procedure  have  been  abolished,  and,  having 
held  that  it  was  within  the  power  of  the 
district  court  to  make  the  order  of  suspen- 
sion under  the  conditions  and  circum- 
atances  pointed  out,  it  must  necessarily  fol- 
low that  the  court,  having  the  power  to 
make  the  order,  necessarily  possessed  the 
power,  upon  a  violation  of  the  order,  to 
set  aside  the  same  and  commit  the  defend- 
ant." 

In  the  Bates  Case  we  were  passing  upon 
the  statute  in  question,  and,  in  my  opinion, 
we  were  laying  down  a  salutary  rule 
which  should  be  applied  in  this  case.  I 
believe  that  the  court,  having  the  power 
to  make  the  order  of  suspension,  necessa- 


rily possesses  the  power,  upon  a  violation 
of  that  order,  to  set  the  same  aside  with* 
out  being  required  to  establish  a  violation 
of  any  other  criminal  statute  by  the  defend- 
ant; and  that  the  definition  of  **good  behav- 
ior," as  announced  in  the  majority  opinion 
is  therefore  limiting  the  rule  unnecessa- 
rily, to  the  destruction  of  the  beneficial 
object  sought  to  be  accomplished  by  the 
statute  authorizing  the  court  to  suspend 
sentence  upon  conditions  imposed.  I  am 
not  prepared  to  assume,  as  it  would  seem 
to  me  the  majority  opinion  does  assume,, 
that  the  rights  of  convicted  persons  must 
be  safeguarded  by  a  definition  of  the  term 
"good  behavior,'^  announced  by  this  court. 
I  believe  that  the  trial  courts  can  be  safely 
trusted  to  exercise  a  wise  and  beneficent 
discretion  in  its  conduct  of  affairs  of  this 
kind;  and,  while  we  must  rely  upon  a  gov- 
ernment of  law,  we  must  depend  upou  men, 
as  judges,  to  exercise  reasonable  discretion 
in  the  enforcement  of  the  law. 

In  the  case  of  State  v.  Everitt,  164  N.  C. 
399,  47  L.R.A.(N.S.)  848,  79  S.  E.  274,  the 
supreme  court  of  North  Carolina,  in  pass- 
ing upon  a  similar  question,  said:  "It 
must  be  clear  that  the  defendant  was  not 
entitled  to  a  jury  trial  to  determine  whether 
or  not  he  had  violated  the  conditions  upon 
which  the  judgment  had  been  8usi)ended. 
He  was  not  on  trial  for  any  new  offense, 
nor  for  anv  offense  whatever.  When  the 
judgment  was  suspended  the  defendant  as- 
sumed the  obligation  of  showing  to  the 
satisfaction  of  the  court,  from  time  to 
time,  that  he  had  demeaned  himself  as  a 
good  citizen  and  was  worthy  of  judicial 
clemoicy.  Whether  or  not  he  had  so  de- 
meaned himself  was  not  an  issue  of  fact 
to  be  submitted  to  a  jury,  but  a  question 
of  fact  to  be  passed  upon  by  the  court.  It 
was  a  matter  to  be  determined  by  the  sound 
discretion  of  the  court,  and  the  exercise 
of  that  discretion,  in  the  absence  of  gross 
abuse,  cannot  be  reviewed  here." 

It  is  my  opinion  that  the  discretion 
referred  to  by  the  supreme  court  of  North 
Carolina  is  sufficient  protection  of  the  de- 
fendant, and,  believing  that  in  the  case 
at  bar  there  is  no  evidence  of  abuse  of  dis- 
cretion on  the  part  of  the  trial  court,  I 
believe  that  the  majority  opinion  is  erro- 
neous,  and   therefore   dissent   therefrom. 


Amiolatimi — ^What  it  ''good  bdiavior''  within  conditioii  of  Mvpended 

sentence. 


Other  questions  in  relation  to  suspen-  \  There  is  very  little  to  be  found  upon 
sion  of  sentence  are  treated  in  notes  j  the  subject  of  this  note.  It  will  be  seen 
cited  in  L.R.A.  Indexes,  under  the  title,  that  the  court  in  Ex  parte  Hamm,  ante, 
"Criminal  Law,"  subtitle,  "Sentence  and  694,  defines  good  behavior  in  this  connec- 
imprisomnent/'  tion  as  "conduct  conforming  to  the  law.** 
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While  general  definitions  of  good  be- 
havior are  of  little  value  on  the  subject 
of  this  note,  it  may  be  permissible  to 
refer  to  what  the  court  said  in  Hyser 
V.  Com.  (1903)  116  Ky.  410,  76  S.  W. 
174.  In  that  case,  the  statute  provided 
that,  on  the  second  or  any  subsequent 
conviction  for  a  violation  of  the  Local 
Option  Law  or  any  of  its  amendments, 
the  court  shall  require  the  defendant  to 
execute  bonds  in  a  certain  sum  to  be  of 
^ood  behavior  for  the  period  of  twelve 
months,  with  power  to  the  court  to  com-* 
mit  the  defendant  to  jail  for  a  period 
not  exceeding  ninety  days  if  the  bond 
were  not  given.  The  appellant  was  fined 
and  required  to  give  the  bond,  and  paid 
the  fine  without  objection,  but  objected 
to  giving  bond  for  various  reasons, — 
among  others,  that  the  statute  was  void 
for  uncertainty  as  not  defining  good  be- 
havior, as  to  which  the  court  said :  "We 
are  not  disposed  to  ag^ee  with  appellant's 
contention  that  so  much  of  §  3  of  the 
act,  supra,  as  empowers  the  court,  after 
two  convictions  for  a  violation  of  its  pro- 
visions, to  require  of  the  person  so  con- 
victed a  bond' for  his  *good  behavior,'  is 
void  for  uncertainty,  because  it  fails  to 
indicate  in  express  language  what  is 
meant  by  the  words  *good  behavior.' 
Section  382  of  the  Criminal  Code  pro- 
vides that  'a  person  may  be  arrested 
for  the  purpose  of  requiring  of  him  se- 
curity to  keep  the  peace,  or  for  his  good 
behavior.'  The  grounds  for  such  ar- 
rest are  set  forth  in  subsections  1,  2,  and 
3  of  §  382,  but  the  Code  nowhere  defines 
the  meaning  of  the  term  *good  behavior.^ 
It  is,  however,  an  expression  as  old  as 
the  common  law.  Behavior  is  the  mode 
of  conducting  oneself,  and  is  used  to 
express  one's  manner  of  livingi  To  be 
put  upon  one's  *good  behavior'  is  to  be 
in  a  state  of  trial,  in  which  something 
important  depends  on  propriety  of  con- 
duct. Therefore  the  legal  signification 
of  the  expression  *good  behavior,'  as  used 
in  the  statute  supra,  is  that  one  who  is 
placed  under  bond  for  his  'good  be- 
havior,' as  therein  authorized,  is  to  be 
in  a  state  of  trial  or  probation  with  re- 
spect to  the  subject-matter  of  the  stat- 
ute. He  must,  for  a  given  time,  behave 
with  such  propriety  of  conduct  as  to 
make  himself  amenable  to  the  statute. 
In  other  words,  he  must  keep  within  its 
letter  and  spirit  by  refraining  from  any 
further  violation  of  its  provisions  during 
the  period  of  probation,  otherwise  he  or 
his  surety  will  have  to  pay  the  penalty 
named  in  the  bond.  We  are  of  the  opin- 
ion, therefore,  that  the  meaning  of  the 
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words  ^good  behavior,'  found  in  the  stat- 
ute, is  so  well  known,  and  their  connec- 
tion with  the  intent  and  purpose  of  the 
statute  so  patent,  that  they  cannot  fail 
to  be  understood  by  persons  of  ordinary 
intelligence,  and,  if  so,  it  follows  that 
the  statute  can  be  neither  uncertain  nor 
void  in  the  particular  complained  of." 

In  Ex  parte  Bates  (1915)  20  N.  M. 
542,  L.R.A.1916A,  1285,  151  Pac.  698, 
where  sentence  on  a  conviction  of  assault 
with  intent  to  kill  was  suspended  during 
good  behavior,  the  defendant  was  com- 
mitted to  serve  a  suspended  sentence 
after  witnesses  had  been  heard  concern- 
ing the  facts  of  a  charge  of  an  assault 
with  a  deadly  weapon,  upon  which  he 
had  been  bound  over  to  the  grand  jury. 

In  Fuller  v.  State  (1912)  100  Ifiss. 
811,  39  L.R.A,(N.S.)  242,  57  So.  806, 
Ann.  Cas.  1914A,  98,  where  jail  sentence 
on  a  charge  of  the  unlawful  sale  of  in- 
toxicating liquors  was  suspended  during 
the  good  behavior  of  the  defendant,  it 
was  thereafter  decided  that  the  defend- 
ant's behavior  had  not  been  good,  as  the 
proofs  showed  that  he  was  still  selling 
liquor  without  authority  of  law;  but  the 
decision,  on  appeal,  was  that  the  court 
had  no  power  to  suspend  the  execution 
of  the  sentence. 

In  State  v.  Abbott  (1911)  87  S.  0,  466, 
33  L.R.A.(N.S.)  112,  70  S.  E.  6,  Ann. 
Cas.  1912B,  1189,  where  execution  of  sen- 
tence as  to  imprisonment  for  gambling 
was  suspended  during  good  behavior,  the 
appellate  court,  while  holding  that  the 
trial  court  had  no  power  to  suspend  the 
sentence,  stated  that  the  defendants  had 
been  caught  gambling,  and  had  thus  vio- 
lated the  condition  attempted  to  be  im- 
posed. 

iState  V.  Everitt  (1913)  164  N.  0.  399, 
47  L.R.A.(N.S.)  848,  79  S.  E.  274,  is 
sufficiently  referred  to  in  Ex  parte 
Ha  MM,  ante,  694. 

A  condition  of  good  behavior  may  be 
violated  bv  misconduct  of  a  different  na- 
ture  from  that  of  the  original  offense. 

Thus,  in  State  v.  Johnson  (1915)  169 
N.  C.  311,  84  S.  E.  767,  where,  on  a  con- 
viction for  "retailing,"  sentence  was  sus- 
pended on  condition  of  good  behavior, 
and  the  case  was  ordered  to  be  continued 
from  term  to  term  for  three  years,  it 
was  held  that  the  defendant  was  there- 
after properly  sentenced,  where  it  was 
made  to  appear  that  she  had  been  en- 
gaged in  maintaining  a  bawdyhouse  since 
the  previous  term  of  six  months.  The 
court  said:  "The  condition  of  continu- 
ing the  prayer  for  judgment  was  'upon 
condition  of  good  behavior.'    This  does 
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not  mean  that  she  must  not  have  been 
^ilty  of  the  same  kind  of  miscondiict 
as  that  of  which  she  had  been  convicted, 
but  that,  as  was  said  in  the  ease  of  State 
V.  Everitt  (1913)  164  N.  0.  407,  47 
L.R.A.(N.S.)  848,  79  S.  E,  274;  'When 
the  judgment  was  suspended,  the  defend- 
ant assumed  the  obligation  to  show  the 
court,  from  time  to  time,  that  he  had 
demeaned  himself  as  a  good  citizen,  and 
was  worthy  of  judicial  clemency/  " 

So,  in  State  v.  Charles  (1917)  107  S. 
C.  413,  93  S.  E.  134,  where  the  execution 
of  sentence  on  a  violation  of  the  Dispen- 
sary Law  was  suspended  during  good  be- 
havior, it  was  held  that  the  defendants 
had  violated  the  condition,  where  there- 
after one  of  them  was  convicted  of  dis- 
orderly conduct  by  the  town  council,  and 
both  were  also  convicted  of  assault  and 
battery  of  a  high  and  aggravated  nature. 
The  court,  on  appeal,  disposed  of  the 
claim  that  '^good  behavior"  was  confined 
to  matters  of  the  Liquor  Law  by  saying 
that  there  was  nothing  in  the  case  to 
show  that  the  term  was  so  confined. 

In  State  v.  Tripp  (1914)  168  N.  0.  150, 
83  S.  E.  630,  the  court  suspended  judg- 
ment on  a  conviction  of  unlawfully  sell- 
ing spirituous  liquors,  requiring  the  de- 
fendant to  give  bond  to  appear  once  a 
month  for  twelve  months  and  show  that 
"he  is  of  good  behavior,  and  not  handling 
spirituous  liquors  unlawfully."  There- 
after the  court  found  the  facts  showing, 
as  the  report  of  the  case  states,  "a  course 
of  continued  and  repeated  disorderly 
conduct,  .  .  .  including  two  viola- 
tions* of  the  criminal  law  (neither  of 
these,  however,  being  for  unlawfully  sell- 
ing liquor),"  and  thereupon  sentenced 
the  defendant.  In  the  course  of  its  opin- 
ion affirming  the  judgment  on  appeal,  the 
supreme  court  stated  that,  no  appeal  be- 
ing provided  for,  they  could  only  review 
the  sentence  in  case  the  trial  court  re- 
fused to  hear  evidence  or  committed 
manifest  and  gross  abuse  of  discretion, 
either  because  no  violation  of  the  condi- 
tion had  been  shown  or  because  the  pun- 
ishment was  so  severe  as  to  be  out  of  all 
reasonable  proportion  to  the  offense. 

In  People  v.  Graves  (1884)  31  Hun 
(K.  Y.)  382,  where  the  defendant  had 
pleaded  guilty  to  assault  with  a  deadly 
weapon,  and  sentence  was  suspended 
during  good  behavior,  thereafter  he  was 
indicted  by  the  grand  jury  for  the  crime 
of  rape,  and  was  then  arrested,  brought 
into  court,  and  sentenced. 

In  Rex  V.  Toung  (1901)  2  Ont  L.  Bep. 
228,  the  defendant  had  been  convicted 
of  libel  fourteen  years  before,  and  re- 
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leased  from  custody  on  entering  into  a 
recognizance  with  sureties  to  appear  and 
receive  judgment  when  called  upon.  A 
motion  was  made  upon  affidavits  of  the 
private  prosecutor  of  the  action,  charg- 
ing that  the  defendant  since  entering 
into  the  recognizance  had  failed  to  be  of 
good  behavior,  by  reason  of  having  in 
various  years  since  the  conviction  pub- 
lished articles  of  a  defamatory  character 
concerning  the  said  private  prosecutor. 
The  court,  in  holding  that  it  was  only 
the  Crown  that  could  move  in  such  cases, 
also  said:  "But  even  had  the  applicant 
.  .  .  a  locus  standi  to  make  the  mo- 
tion, fourteen  years  have  elapsed  since 
the  conviction  of  the  accused,  and  the 
court  is,  after  that  lapse  of  time,  asked 
to  order  the  defendant  to  appear  for  sen- 
tence, because  it  is  alleged  he  has  broken 
a  condition  of  his  recognizance  by  not 
being  of  good  behavior,  in  that  he  has, 
as  alleged,  during  the  time  ahready  re- 
ferred to,  defamed  the  private  prose- 
cutor. It  may  be  that  the  defendant  had 
complete  defenses  to  the  several  alleged 
charges  of  libel,  and  the  applicant  ,  .  . 
must  be  left  to  his  remedy  by  action  or 
indictment  against  the  defendant  in  re- 
gard to  such  alleged  libelous  charges.^' 

In  People  v.  Goodrich  (1914)  149  N. 
Y.  Supp.  406,  where  the  execution  of  a 
part  of  a  sentence  for  the  crime  of  keep- 
ing a  disorderly  house  was  suspended 
during  good  behavior,  the  order  stating 
that  good  behavior  would  be  construed 
to  mean  that  she  should  not  again  en- 
gage in  the  business  of  keeping  a  dis- 
orderly house,  sentence  of  imprisonment 
was  directed  to  be  carried  out  after 
examining  an  indictment  for  a  subse- 
quent offense  of  keeping  a  disorderly 
house,  and  reading  the  evidence  produced 
before  the  grand  jury. 

Reference  may  be  hero  made  to  Ex 
parte  Lucero  (1917)  —  N.  M.  — ,  L.R.A. 
1918C,  549,  168  Pac.  713,  where  execu- 
tion of  a  sentence  for  larceny  of  a  horse 
was  suspended  during  good  behavior,  and 
thereafter  the  court,  ex  parte  upon  re- 
ceipt of  a  certified  copy  of  an  indictment 
found  in  another  county,  charging  the  de- 
fendant with  the  larceny  of  twelve 
horses,  found  that  he  had  violated  the 
condition,  and  ordered  that  he  be  com- 
mitted. It  was  held  on  appeal  that  this 
was  error,  as  the  defendant  was  entitled 
to  be  heard,  the  appellate  court  saying: 
''Here  the  sentence  was  suspended  dur- 
ing good  behavior,  which  necessarily  in- 
volved the  determination  of  a  question 
of  fact,  in  which  determination  the  de- 
fendant is  entitled  to  be  heard." 
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It  may  be  noted  that  in  State  v.  EUl- 
ton  (1909)  161  N.  0.  687,  66  S.  E.  1011, 
where  the  appellate  court  held  that  the 
court  below  had  lost  jurisdiction  of  the 
defendant,  judgment  on  a  conviction  of 
selling  spirituous  liquors  without  a  li- 
cense had  been  suspended  upon  payment 
of  costs,  the  defendant  to  give  bonds  for 
appearance  at  court  from  term  to  term, 


and  show  good  behavior.  Thereafter 
two  indictments  were  found  against  him 
for  offenses  similar  to  that  of  which  he 
had  been  convicted,  and  upon  the  trial 
of  one  of  these  he  was  found  not  guilty, 
whereupon  the  judge,  of  his  own  motion, 
sentenced  the  defendant  on  the  indict- 
ment on  which  sentence  had  been  sus- 
pended. B.  B.  B. 


OHIO  SUPREME  COURT. 

STATE  OF  OHIO  EX  REL.  EUCLID-DOAN 
COMPANY,  Plff.  in  Err., 

V. 

E.  W.  CUNNINGHAM,  Commissioner,  etc., 

of  Cleveland. 

(—  Ohio  St.  — ,  119  N.  E.  861.) 

Municipal  corporation  —  building  regu- 
lations —  effect. 

1.  Ordinancea  of  a  municipality  reason- 
ably regulating  the  height,  mode  of  con- 
struction, and  use  of  tenement  houses  are  a 
proper  exercise  of  the  police  power  for  the 
preservation  and  promotion  of  the  safety, 
health,  and  morality  of  the  community.  A 
construction  of  such  ordinances  should  be 
adopted,  where  possible,  which  eiTectuates 
the  obvious  purpose  of  their  enactment. 
For  other  caseSy  see  Constitutional  Law,  II, 

c,  3,  in  Dig,  1-52  N,  S, 

Same  —  helgrht  limit  —  validity. 

2.  The  provisions  of  an  ordinance  limit- 
ing nonfi reproof  tenement  houses  thereafter 
erected  to  three  stories  or  46  feet  in  height, 
and  prohibiting  the  increase  in  height  of 
tenement  houses  except  in  compliance  with 
the  provisions  of  such  ordinance  regulating 
the  height  of  tenement  houses  thereafter 
erected,  apply  to  a  noniireproof  tenement 
house  60  feet  high  theretofore  erected  un- 
der a  duly  authorized  permit  issued  by  the 
building  commissioner  of  the  city,  who  sanc- 
tioned the  extension  of  the  building  to  in- 
clude the  fifth  story,  with  the  express  limi- 
tation that  such  story  should  not  be  used 
for  residence  apartments,  but  only  as  an 
attic  for  storage  purposes. 

For  other  caaeSf  see  Buildings,  I.  a,  in  Dig, 
1-52  N,  8. 

Same  —  use  of  attic  for  residences. 

3.  The  conversion  of  such  fifth  story  into 
apartments  to  be  occupied  as  the  residence 
of  eleven  families  "living  independently  of 
each  other,  and  doing  their  cooking  upon 
the  premises,"  would  constitute  an  increase 

Headnoteg  by  the  Couht. 


Note.—  The  constitutionality  of  a  statute 
or  ordinance  limiting  the  height  of  build- 
ings is  discussed  in  the  notes  to  Welch  v. 
Swasey,  23  L.R.A.(N.S.)  1160,  and  State 
**x  rel.  Sale  v.  Stahlman,  L.R.A.1918C,  77. 
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in  the  height  of  the  tenement  house,  and 
would  result  in  the  erection  of  a  tenement 
house  to  a  height  prohibited  by  the  ordi- 
nances of  the  municipality. 
For  other  oases,  see  Buildings,  /.  a,  in  Dig, 

J-52  y.  a. 

Mandamus  —  Issuance  of  building  per- 
mit. 

4.  The  application  of  the  owner  of  such 
building  for  a  permit  to  make  the  proposed 
changes  and  alterations  in  the  structure  and 
use  of  the  fifth  story  thereof  having  been 
denied  by  the  building  commissioner,  its  is- 
suance will  not  be  enforced  by  mandamus. 
For  other  cases,  see  Mandamus,  I,  d,  1,  im 

Dig,  1-52  2V.  8, 

(January  16,  1918.) 

F^  RROR  to  the  Court  of  Appeals  for 
-i  Cuyahoga  County  to  review  a  judgment 
denying  a  writ  of  mandamus  to  compel  re- 
spondent, as  commissioner  of  buildings,  to 
issue  to  relator  a  permit  to  partition  for 
tenement  purposes  the  fifth  story  of  a  build- 
ing owned  by  him.    Affirmed. 

Statement  by  Matthias,  J.t 

The  relator  is  the  owner  of  a  building  lo- 
cated at  the  corner  of  Euclid  avenue  and  one 
hundred  fifth  street  in  Cleveland,  Ohio, 
which  was  erected  some  time  prior  to  Janu- 
ary 1.  1907.  Since  its  erection  the  first 
floor  has  been  used  for  business  purposea 
and  the  next  three  floors  for  residence  or 
tenement  purposes.  The  fifth  floor  was  not 
completed  for  tenement  purposes,  nor  waft 
it  subdivided  into  rooms  and  halls  for  any 
purpose.  It  was  left  unfinished,  and  has 
been  used  solely  for  storage  purposes.  The 
building  is  60  feet  high  above  the  curb.  The 
relator,  desiring  to  partition  the  fifth  floor 
and  make  thereof  apartments  for  eleven 
families,  entered  upon  the  work  necessary 
to  be  done  to  accomplish  that  purpose  with- 
out applying  to  the  commissioner  of  build- 
ings of  the  city  for  a  permit  so  to  do. 
Thereupon  an  affidavit  was  filed  in  thc*^ 
municipal  court  in  the  city  of  Cleveland 
charging  the  relator  company  with  violat- 
ing the  provisions  of  the  Building  Code  of 
the  city  of  Cleveland  in  entering  upon  and 
proceeding  with  said  work  without  first  ob- 
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taining  Buch  permit.  Wbereupon  an  appli- 
cation was  filed  for  such  permit,  but  isBuance 
thereof  was  refused  by  the  respondent.  An 
appeal  from  the  action  of  the  building  com- 
missioner was  taken  by  the  relator  to  the 
board  of  appeals  of  said  city  in  accordance 
with  the  provisions  of  the  Building  Code 
theretofore  adopted  and  then  in  force,  and 
that  board  affirmed  the  action  of  the  build- 
ing commissioner.  Therei^pon  the  relator 
instituted  this  suit  in  the  court  of  appeals 
of  Cuyahoga  county  for  a  writ  of  mandamus 
requiring  the  respondent,  as  commissioner 
of  buildings  of  said  city,  to  issue  a  permit  to 
partition  for  tenement  purposes  the  fifth 
story  of  said  building.  Upon  hearing,  the 
court  of  appeals  denied  the  application  of 
the  relator:  whereupon  the  case^  was 
brought  to  this  court  by  proceeding  in  error. 

Messrs.  White,  Johnson,  Cannon,  & 
Neir,  for  plaintiff  in  error: 

The  ordinances  in  question  are  to  be  con- 
strued as  applying  to  buildings  in  the 
future  rather  than  to  buildings  already 
erected. 

Buffalo  V.  Chadeayne,  134  N.  Y.  163,  31 
N.  E.  443;  Glenn  v.*  Baltimore,  5  Gill  &  J. 
424;  Mayville  v.  Rosing,  19  N.  D.  98,  26 
L.R.A.(N.S.)  120,  123  N.  W.  393;  State  v. 
Schuchardt,  42  La.  Ann.  49.  7  So.  67; 
Har\'ey  v.  Elkins,  65  W.  Va.  306,  64  S.  E. 
247 ;  Cleveland  v.  Lenze,  27  Ohio  St.  390. 

Again,  in  construing  such  ordinances  as 
this,  regard  must  be  given  only  to  the  terms 
employed,  and  not  to  a  supposed  spirit  or 
purpose  underlying  the  legislation. 

Mayville  v.  Rosing,  19  N.  D.  98,  26  I..R.A 
(N.S.)  120,  123  N.  W.  393;  Booth  v.  State 
4  Conn.  65;  Ley  v.  Cash,  12  Ohio  N.  P. 
N.  S.  525;  State  v.  Tenant,  110  N.  C.  609, 
15  L.R.A.  423,  28  Am.  St.  Rep.  715,  14  S. 
E.  387. 

Even  if  there  is  no  applicable  ordinance, 
the  court  will  still  investigate  and  de- 
termine whether,  properly  construed,  there 
is  any  ordinance  justifying  the  defendant 
in  refusing  the  permit. 

36  Cyc.  1142,  notes  73  and  74;  26  Am.  k 
Eng.  Enc.  Law,  2d  ed.  597;  Merritt  v. 
Cameron,  137  U.  S.  561,  34  L.  ed.  775,  11 
Sup.  Ct.  Rep.  174;  2  Sutherland,  Stat. 
Constr.  §  477,  p.  896;  Endlich,  Interpretation 
of  Statutes,  §  360,  p.  505:  State  ex  rel.  Gill 
V.  Watertown,  9  Wis.  264;  Cincinnati  W. 
&  Z.  R.  Co.  V.  Clinton  County,  1  Ohio  St. 
77;  State  ex  rel.  Eastman  t.  Warren 
County,  17  Ohio  St.  658;  State  ex  rel.  An- 
derson V.  Harris,  17  Ohio  St.  608;  State  ex 
rel.  Columbus  ▼.  Mitchell,  31  Ohio  St.  692; 
Ryan  v.  Hoffman,  26  Ohio  St.  109;  State 
ex  rel.  Manix  v.  Darke  County,  48  Ohio  St. 
311,  1  N.  E.  209;  Ley  Y.  Cash,  12  Ohio  N. 
P.  N.  S.  526. 


r     Messrs.  W.  S.  Fitzgerald  and  William 

B.  W^oods,  for  defendant  in  error: 

A  rule  of  strict  construction  ia  not  ap- 
plicable to  the  Tenement  Code. 

United  States  v.  Williams,  169  Fed.  310; 
Re  Coy,  31  Fed.  704;  Daniels  v.  State,  150 
Ind.  348,  60  N.  E.  74;  State  v.  Goodwin, 
169  Ind.  265,  82  N.  £.  459;  State  v.  Kiley, 
36  Ind.  App.  513,  76  N.  E.  184;  Johnson  v. 
Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  363, 
25  Sup.  Ct.  Rep.  158,  17  Am.  Neg.  Rep.  412; 
State  ex  rel.  Duensing  v.  Roby,  142  Ind. 
168,  33  L.R.A.  213,  61  Am.  St.  Rep.  174,  41 
N.  E.  145;  Conrad  v.  State,  75  Ohio  St.  52, 
6  L.R.A.(N.S.)  1164,  78  N.  E.  967,  8  Ann. 
Cas.  966. 

The  building  commissioner  has  power  to 
refuse  a  permit,  if,  in  his  interpretation  of 
the  Building  Code,  the  applicant  has  not 
complied  with  its  provisions. 

State  ex  rel.  Insurance  Co.  v.  Moore,  42 
Ohio  St.  103;  State  v.  Crites,  48  Ohio  St. 
460,  28  N  E.  178;  Vorys  v.  State,  67  Ohio 
(St.  16,  65  N  £.  150;  State  ex  rel.  Milhoof 
V.  Board  of  Education,  76  Ohio  St.  297,  81 
K.  E.  568,  10  Ann.  Cas.  879;  State  ex  rel. 
Dayton  v.  Patterson,  93  Ohio  St.  25,  112  N. 
E.  142. 

Building  regulations  to  protect  against 
fire,  or  to  limit  height  of  buildings,  are  a 
proper  exercise  of  the  police  power  by  a 
municipality 

Tenbusch   Realty   Co.   v.   Voroe,   29   Ohio 

C.  C.  145;  Morton  v.  Wessinger,  58  Or.  80, 
113  Pac  7;  Atty.  Gen  v.  Wiliiams  (Knowl- 
ton  v.  Williams)  174  Mass  476,  47  L.R.A. 
314,  55  N.  E.  77;  Atty.  Gen.  v,  Williams, 
178  Mass.  330,  59  N.  E.  812;  Parker  v.  Com. 
178  Mass  203,  59  N.  £  634;  Re  De  Las 
Casas,  178  Mass.  218,  59  N.  E.  664;  McQues- 
ten  v.  Atty  Gen.  187  Mass.  188,  72  N.  £. 
965;  Com.  v  Boston  Adv.  Co.  188  Mass.  351, 
69  L.R.A.  817,  108  Am  St.  Rep.  494,  74  N. 
E.  601;  Welch  v  Swasey,  193  Mass.  373, 
23  L.R.A. (N.S.)  1160.  118  Am.  St.  Rep.  523, 
79  N.  E.  745;  Hodgdon  v.  Haverhill,  193 
Mass.  410,  79  N.  E.  830;  Wheelock  v. 
Lowell,  196  Mass.  227,  124  Am.  St.  Rep.  543, 
81  N.  E.  977,  12  Ann.  Cas.  1109;  Com.  v. 
Maletsky,  203  Mass.  247,  24  L.R.A.(N.S.) 
3168,  89  N.  E.  245. 

Matthias,  J.,  delivered  the  opinion  of 
the  court: 

Counsel  for  relator  have  heretofore  con- 
tended and  now  urge  that  the  provisions  of 
the  Building  Code  of  the  city  of  Cleveland 
authorize  the  alteration,  in  the  manner  con- 
templated, of  the  fifth  story  of  relator's 
building,  and  also  the  use  of  that  portion 
of  said  building  for  tenement  purposes, 
without  procuring  a  permit  from  the  build- 
ing commissioner  so  to  do;  but  because  of 
the  attitude  maintained  and  the  adverpe  ae- 
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tion  taken  by  the  building  commissioner 
with  reference  thereto  an  application  for  a 
building  permit  waa  filed,  issuance  of  which 
is  now  sought  to  be  enforced  by  mandamus, 
it  being  contended  that,  if  under  the  pro- 
visions of  the  city  ordinances  the  proposed 
remodeling  of  the  interior  of  said  building 
required  a  permit,  it  was  the  duty  of  defend- 
ant to  issue  the  same. 

Relator  thus  seeks  to  have  determined  in 
this  proceeding  the  question  whether  such 
permit  is  required  before  it  can  proceed  with 
the  work  contemplated,  and  if  that  question 
be  answered  in  the  affirmative,  then  that  the 
writ  of  mandamus  prayed  for  ^hall  issue. 
The  building  commissioner  refused  to  grant 
the  permit  applied  for.  upon  the  ground 
that  the  provisions  of  the  ordinances  of  the 
city  comprising  its  Building  Code  prohibit 
the  conversion  of  the  fifth  story  of  relator's 
building  into  residence  apartments,  and  for- 
bid the  use  of  that  portion  of  the  building 
for  tenement  purposes. 

The  following  sections  of  the  Building 
Code,  together  with  others,  are  relied  upon 
and  cited: 

Article  2,  §  46:  "No  tenement  house 
shall  Iiereaftcr  be  increased  in  height  except 
in  compliance  with  the  provisions  of  this 
ordinance  regulating  the  heights  of  tene- 
ment houses  hereafter  erected." 

Article  2,  §  47:  "All  additional  rooms, 
halls,  stairways  and  passageways  hereafter 
constructed  in  tenement  houses  sliall  com- 
ply with  all  of  the  provisions  of  this  ordi- 
nance relating  thereto  in  the  case  of 
tenement  houses  hereafter  erected.'' 

Article  3.  §  17  (in  part):  '^Every  tene- 
ment house  hereafter  erected  more  than 
three  (3)  stories  or  forty-five  (4o)  feet  in 
height  shall  be  of  1,  2,  or  3  class  construc- 
tion as  established  by  ordinance." 

It  is  conceded  that  each  of  the  classes  of 
construction  referred  to  as  1,  2,  and  3  is 
fireproof  construction.  The  provisions  of 
the  last  section  cited  are  clear  and  explicit. 
The  erection  of  a  nonfireproof  tenement 
house  more  than  three  stories  or  45  feet  in 
height  is  thereby  absolutely  prohibited. 

The  authority  of  a  municipality  in  the 
exercise  of  its  police  power  to  enact  and  en- 
force ordinances  of  this  nature,  which  pro- 
vide for-  and  secure  the  safety  and  welfare 
of  the  people,  is  no  longer  open  to  question. 
Such  regulations  are  in  no  wise  an  iuvasion 
of  property  rights,  for  no  one  has  a  right  to 
use  his  property  in  a  manner  that  unreason- 
ably and  unnecessarily  endangers  the  lives 
of  others;  hence,  in  the  interest  of  the 
public  welfare  a  property  owner  must  sub- 
mit to  a  reasonable  regulation  and  limi- 
tation of  the  use  of  his  property,  and  in 
matters  of  such  character,  when  private  in- 


terests   and    public    welfare    conflict,    the 
former  must  give  way  to  the  latter. 

The  building  of  the  relator  in  question 
here  is  not  of  fireproof  construction,  nor  is 
it  proposed  by  the  changes  and  altcrationa 
to  be  made  to  place  such  building  or  any 
part  thereof  within  the  class  denominated 
"fire  proof  construction."  This  building, 
which  is  knoAvn  as  the  Euclid-Doan,  is  five 
stories  in  height.  The  first  fioor  is  used  for 
business  purposes,  and  the  second,  third, 
and  fourth  for  residence  or  tenement  pur- 
poses, and  it  has  thus  been  used  and  oc- 
cupied ever  since  its  erection.  The  fifth 
floor  has  never  been  used  except  for  storage 
purposes.  The  building,  therefore,  as  actu- 
ally used  and  occupied,  either  for  business 
or  te,nement  purposes,  consists  of  but  four 
floors.  It  is  now  proposed  to  make  therein 
tenement  apartments  for  eleven  families, 
which  shall  be  more  than  three  stories,  in 
fact  more  than  four  stories,  and  more  than 
45  feet,  above  the  curb.  The  erection  of  a 
nonfireproof  building  of  each  height,  con- 
taining apartments  for  "three  or  more  fami- 
lies living  independently  of  each  other,"  is 
now  prohibited. 

The  ordinance  containing  the  provisions 
above  cited  was  enacted  in  1915.  Relator's 
building  was  erected  prior  thereto.  Do  the 
restrictions  and  limitations  of  that  ordi- 
nance have  any  application  to  this  building? 
Relator  contends  they  do  not,  for  the  reason 
that  by  its  terms  §  17  of  article  1,  above 
quoted,  applies  only  to  tenement  house's 
erected  after  the  enactment  of  the  ordi- 
nance. Relator  further  contends  that  §  4i> 
of  article  2,  above  quoted,  has  no  appli- 
cation, for  the  reason  that  it  is  not  pro- 
posed to  increase  the  height  of  a  "tenement 
house,"  as  the  term  "tenement  house"  means 
"building,"  and  the  building  is  not  to  Ik?  in- 
creased in  height.  As  supporting  that  con- 
tention counsel  cite  several  sections  of  the 
Building  Code,  including  §  9  of  article  1.  a 
part  of  which  is  as  follows:  "A  tenement 
house  is  any  house  or  building  or  portion 
thereof  which  is  occupied  in  whole  or  in 
part  as  the  Iiome  or  residence  of  three  or 
more  families  living  independently  of  each 
other,  and  doing  their  cooking  upon  the 
premises,  and  includes  apartment  houses, 
fiat  houses,  fiats  and  all  other  houses  so 
occupied." 

It  is  to  be  observed  that  this  definition  of 
a  tenement  house  is  very  broad  and  compre- 
hensive, undoubtedly  made  so  in  order  that 
restrictions  and  limitations  upon  the  con- 
struction, care,  and  maintenance  of  tene- 
ment structures  occupied  as  "the  residence 
of  three  or  more  families  living  independ- 
ently of  each  other,  and  doing  their  cooking 
upon  the  premises,'*  which  restrictions  and 
limitations    are   more    strict   and    exacting 


L.R.A.1918D. 


STATK  EX  BEL.  EUCLJ1>-D0AN  00.  ▼.  CUNNINGHAM. 


703 


than  thofle  applying  to  buildings  to  be  used 
for  other  purposes,  shall  apply  and  be  en- 
forced not  only  as  to  the  portion  of  the 
structure  so  used,  but  also  to  the  entire 
building  in  ^hich  such  apartments  are  lo- 
cated. However,  we  are  not  now  concerned 
with  the  construction  and  application  of 
this  Building  Code  generally.  We  are  deal- 
ing only  with  the  question  as  to  its  appli- 
cation to  the  Euclid-Doan  Building. 

The  record  discloses  that  when  this  build- 
ing was  erected  it  was  completed  for  the 
uses  and  purposes^  and  only  for  the  uses 
and  purposes,  to  which  it  has  since  been 
devoted,  as  heretofore  stated.  It  was  com- 
pleted as  a  tenement  house  but  four  stories 
in  height.  The  record  discloses  tluit  when 
the  building  was  erected  the  limitation  of 
its  use  as  a  tenement  house  to  four  stories 
in  height  waa  in  accordance  with  the 
requirements  of  the  then  building  com- 
missioner of  the  city  of  Cleveland;  that, 
notwithstanding  a  permit  had  then  been 
issued  lor  a  four-stcMry  building,  an  attempt 
was  made  to  extend  the  walls  to  five  stories. 
A  revocation  of  the  building  permit  result- 
ed, but  later  a  modification  was  made  where- 
by the  outer  wait  was  permitted  to  be 
completed  upon  the  condition  that  the  fifth 
Htory  sliould  be  used  and  occupied  only  as 
an  attic  for  storage  purposes.  An  affidavit 
executed  by  the  then  owner  of  the  building, 
which  evidences  an  agreement  as  to  such 
limitation  iipon  the  use  and  occupation  of 
the  building,  was  at  that  time  placed  on  file 
Avith  the  building  commissioner.  It  is  urged 
that  the  present  owner  is  in  no  wise  hound 
by  such  agreement  between  the  building 
commissioner  and  the  former  owner  of  the 
building.  That  evidence  is  competent,  how- 
ever, as  tending  to  show  that  the  fifth  story 
was  not  erected  for  tenement  use,  and  that 
the  building  was  erected  as  a  tenement 
house  only  to  the  height  of  four  stories. 
The  class  and  character  of  the  building  was 
then  fixed  as  a  tenement  house  four  stories 
high.  Now  it  is  proposed  to  increase  its 
height  and  to  place  tenement  apartments 
at  a  height  clearly  prohibited  by  the  ordi- 
nance of  the  city  now  in  force;  and  it  is 
claimed  that  such  action  is  valid,  and  that 
a  permit  must  be  granted  therefor  upon  the 
theory  that  **tenement  house"  means  "build- 
ing" occupied  as  the  residence  of  three  or 
more  families,  etc.,  and  that  no  attempt  is 
being  made  to  increase  the  height  of  the 
building. 

Upon  that  theory,  if  in  this  large  build- 
ing there  were  only  three  families  "living 
independently  of  each  other,  and  doing  their 
cooking  upon  the  premises,"  the  grade  of 
the  building  being  thereby  fixed,  all  of  this  1 


large  building  could  be  converted  into  resi- 
dence apartments,  regardless  of  the  very 
clear  and  evident  purpose  upon  the  part  of 
the  legislative  body  of  the  municipality  to 
preclude  the  placing  of  such  tenement  apart- 
ments more  than  three  stories  or  45  feet  in 
height  in  a  building  of  nonfireproof  con- 
struction. It  is  not  to  be  presumed  that  the 
legislative  body  intended  to  prohibit  such 
erection  of  future  buildings  and  at  the  same 
time  permit  the  subsequent  construction  of 
living  apartments  in  nonfireproof  struc- 
tures theretofore  erected,  at  any  height  de- 
sired by  the  owner  thereof,  particularly 
where,  as  here,  the  building,  when  erected, 
was  limited  as  a  tenement  house  to  four 
stories.  It  is  clear  that  what  is  now  pro- 
posed to  be  done  is  to  increase  the  height  of 
this  tenement  house  by  adding  a  story  of 
residence  apartments  thereto,  and  it  seems 
perfectly  obvious  that  the  making  of  the 
alterations  and  changes  contemplated 
amounts  to  a  construction  of  tenements  at 
such  height  as  to  clearly  violate  the  pro- 
visions of  the  Building  Code,  which  prohibit 
not  only  the  erection  of  tenement  houses 
higher  than  45  feet,  unless  the  same  are 
fireproof,  but  also  the  increase  in  height  of 
tenement  houses  previously  erected,  without 
compliance  with  the  restrictive  provisions 
of  the  ordinances  in  force  at  the  time  the 
extension  is  proposed  to  be  made.  Such 
ordinances  are  properly  enacted  for  the 
preservation  and  promotion  of  the  safety, 
health,  and  morality  of  the  community.  A 
construction  thereof  should  not  be  adopted 
which  is  supertechnical  and  results  in  de- 
feating instead  of  effectuating  the  obviout^ 
purpose  of  their  enactment. 

It  is  urged  that  this  is  a  matter  of  very 
serious  pecuniary  moment  to  the  relator, 
and  that  the  restrictions  imposed  deprive  it 
of  a  large  amount  of  rentals  which  would 
otherwise  accrue  from  the  use  of  its  proper- 
ty as  desired.  Nothing  seems  to  be  more 
firmly  established  than  that  whatever  meas- 
ures are  reasonably  necessary  to  secure  ami 
maintain  the  peace,  safety,  morals,  and  best 
interests  of  the  public  may  be  adopted  and 
enforced  under  the  police  power,  and  that 
private  property  is  at  all  times  ''subservient 
to  the  public  welfare." 

The  provisions  of  §  173-37  of  Ordinance 
No.  28161-A  render  unnecessary  a  permit 
for  a  mere  partition  of  buildings,  but  can 
have  no  application  where  the  changes  to  be 
made  w^ould  result  in  a  direct  violation  of 
other  clear  and  explicit  provisions  of  the 
Building  Code. 

In  our  opinion  the  building  commission- 
er was  fully  warranted  in  refusing  the  per- 
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mit  applied  for.  The  refusal  was  justified 
upun  the  ground  tliat  the  changes  and  al- 
terations proposed  to  be  made  are  prohib- 
ited by  the  ordinances  of  the  municipality. 
There  was  no  error  in  the  proceedings  in  the 
court  of  appeals  prejudicial  to  the  rights 
of  the  plaintiff  in  error.    We  are  in  entire 


accord  with  the  finding  and  judgment  oi 
that  court. 
Its  judgment  is  therefore  affirmed. 

Nichols,     Ch.     J.,     and    Waiuunaker, 
Xcwnuui,  Jone«,  JoluMOiiy  and  I>onalM&e» 

JJ.,  concur. 


OKLAHOMA   SUPRBMC:   COURT. 

MARSH  MILLING  k  GRAIN  COMPANY, 

Plff.  in  Err., 

V. 

GUARANTY    STATE     BANK    OF    ARD- 
MORE,  OKLAHOMA. 

(—  Okla.  — ,  171  Pac.  1122.) 

Bank  »  buying  draft  with  bill  of  lading 
attached . 

1.  A  state  bank,  buying  a  draft  with  a 
bill  of  lading  for  a  car  of  merchandise  at- 
tached, which  bill  of  lading  together  with 
the  draft  is  indorsed  to  it,  is  not  engaging 
in  trade  or  commerce  by  buying  or  selling 
goods,  chattels,  or  merchandise  in  contra- 
vention of  §  266,  Rev.  Laws  1910. 

For  other  cases,  see  Banks,  J,  in  Dig,  1-62 

y.  s. 

Carrier  —  transfer  of  bill  of  lading. 

2.  When  a  bill  of  lading  in  favor  of  the 
drawer  is  by  him  indorsed  to  a  bank  with 
draft  attached,  and  the  draft  paid  to  the 
drawer  by  the  bank,  such  transaction  has 
the  effect  to  transfer  the  legal  title  of  the 
property  called  for  in  the  bill  of  lading  to 
the  hank. 

For  other  cases,  see  Bills  of  Jjoding^  in  Dig, 
1-52  y,  S. 

Kvldenoe  —  necessity  of  proof  —  con- 
fession. 

3.  In  an  action  against  a  railroad  com- 
pany for  the  conversion  of  a  car  of  grain 
covered  by  a  bill  of  lading  held  by  a  bank, 
the  railroad  company  paid  into  court  the 
amount  demanded  by  the  bank.  A  milling 
company  intervened  in  said  action,  claim- 
ing an  interest  in  the  money  so  paid  into 
court.  Held,  that  the  railroad  company 
having  confessed  its  liability  to  pay  the 
amount  demanded  by  plaintiff,  as  between 
the  plaintiff  and  the  intervener  no  proof  of 
the  value  of  said  car  of  grain  was  neces- 
sary. 

For  other  cases,  see  Parties ^  III.  in  Dig. 
1-52  y.  8, 

(April  2,  1918.) 
Headnotes  by  Rummqns,  C. 


Note.  —  As  to  right  or  power  of  bank  to 
purchase  draft  with  bill  of  lading  attached, 
see  annotation  following  this  case,  post, 
706,  and  references  therein  to  annotation 
on  related  questions. 
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I?RR0R  to  the  County  Court  for  Carter 
^  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  for  the  conversion 
of  a  car  of  grain.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Cieorge  S.  March  for  plaintiff  in 
error. 

Mr.  J.  A.  Bass,  for  defendant  in  error: 

Plaintiff  was  entitled  to  recover,  as  de- 
fendent  failed  to  make  out  a  cause  of  action. 

St.  Louis  Carbonating  &  Mfg.  Co.  v. 
Lookeba  State  Bank,  —  Okla.  — ,  157  Pac. 
1046;  Chicago,  R.  LAP.  R.  Co.  v.  CleTe- 
land,  —  Okla.  — ,  160  Pac.  328;  Schuyler 
Nat.  Bank  v.  Gadsden,  191  U.  S.  451,  48  L. 
ed.  258,  24  Sup.  CU  Rep.  129;  Goodrich  v. 
Williamson,  10  Okla.  588,  617,  63  Pac.  974, 
983. 

Rummons,  C.,.  filed  the  following  opin- 
ion: 

On  October  6,  1914,  one  J.  N.  Barrall 
delivered  to  the  Gulf,  Colorado  &,  Santa 
Fe  Railroad  Company,  at  Davis,  Oklahoma, 
one  car  of  oats,  for  delivery  at  Madill, 
Oklahoma.  A  bill  of  lading  was  issued  by 
said  railroad  company  to  J.  N.  Barrall, 
with  instructions  to  notify  Marsh  Milling 
&  Grain  Company  at  Madill,  Oklahoma. 
J.  N.  Barrall  attached  this  bill  of  lading 
to  a  draft  upon  the  Marsh  Milling  &  Grain 
Company  for  the  sum  of  $582.85,  which 
draft  and  bill  of  lading  he  negotiat€^d  and 
transferred  by  indorsement  to  the  plaintiff, 
and  received  credit  for  the  face  value 
of  the  draft.  Barrall  thereafter  drew  from 
the  plaintiff  bank  all  of  said  funds  except 
the  sum  of  $68.  Upon  the  arrival  of  the 
ear  of  oats  at  Madill,  the  St.  Louis  &.  San 
Francisco  Railway  Company  delivered  it  to 
the  intervener.  Marsh  Milling  &  Grain  Com- 
pany. Payment  of  the  draft  upon  presenta- 
tion was  refused  by  Marsh  Milling  &  Grain 
Company.  The  plaintiff  then  commenced 
this  action  against  the  St.  Louis  &  San 
Francisco  Railway  Company  to  recover  the 
sum  of  $582.85  for  the  conversion  of  said 
car  of  oats,  claiming  to  be  the  owner  there- 
of because  of  the  indorsement  to  it  of  said 
bill  of  lading.  The  railway  company  came 
into  court  and  filed  an  affidavit  reciting 
that  it  had  in  its  pofsession  the  sum  of 
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$58jly8^  paid,  ip  H  by  tbe  intervener,  and 
offered  to  pay  said  911m  iQtp  court.  The 
affidavit  further  recited  that  the  intervener 
claimed  an  interest  in  the  said  aum  of 
money,  and  that  the  mon^y  Wjas.  paid  to  it 
and  turned  into  court  without  collusion  be- 
t^v%^  it  lin^  tti/e  id^^pfen^,  ^t»^  <^i^^. 
of  the  court  the  money  was  paid  into  the 
registry  of  the  court  by  the  railroad  com- 
pany. Marsh  Milling  4  Grain  Company 
filed  a  petition,  of  intervention  denying  that 
plaintiff  was  the  owner  of  the  car  of  oats, 
or  the  owner  and  holder  of  the  hill  of  lad- 
ing, alleging  that  the  plaintiff  held  said 
bill  of  lading  and  djrait  attached  merely 
as  a  collecting  agent  for  J.  N.  Bar  rail. 
Tlie  petition  farther  alleges  an  indebted- 
ness due  the  intervener  from  J.  N.  Barrall 
in  the  sum  of  $462.95.  The  plaintiflf  moved 
to  strike  the  petition  in  intervention  from 
the  files,  >Vhich  motion  was  overruled  by 
the  court,  plaintiff  excepting.  Plaintiff,  in 
reply  to  the  petition  in  intervention,  allied 
the  purchase  of  the  bill  of  lading  in  good 
faith,  and  in  due  course  oi  ImsinesB. 

Upon  the  trial  the  cashier  ol  the  plain- 
tiff testified  that  it  had  purchased  the  bill 
of  ladinr^  by  discounting  a  draft  attached 
thereto  in  the  sum  of  $582.86  from  J.  M. 
Barrall;  that  Barrall  was  given  credit  for 
the  face  value  of  the  draft  upon  his  account 
with  the  plaintiff;  tliat  the  draft  Jias  never 
been  paid,  and  that  Barrall  had  drawn  out 
all  of  said  sum  except  the  sum  of  $68.  The 
intervener  offered  evidence  tending  to  show 
that  Barrall  was  indebted  to  it  in  the  sum 
of  $462.95.  At  the  concluaion  of  the  testi- 
mony tlie  court  sustained  the  motion  of 
the  plaintiff  to  direct  a  Terdiet  in  its  favor. 
The  intervener,  having  unsuccessfully  moved 
for  a  new  trial,  brings  this  proceeding  in 
error  to  reverse  the  judgment  rendered 
upon  such  verdict. 

The  only  assignment  of  error  argued  in 
the  brief  of  counsel  for  the  intervener  is 
that  the  court  erred  in  overruling  its  mo- 
tion for  a  new  trial.  Under  this  assign- 
ment it  is  urged  that  plaintiff  was  not  en- 
titled to  recover,  because  the  transaction 
was  ultra  vires,  being  in  contravention  of 
§  206,  Bev.  Laws  1910,  which  provides: 
''No  bank  shall  employ  its  moneys,  directly 
or  indirectly,  in  trade  or  commerce,  by  buy- 
ing or  selling  goods,  chattels,  wares  or 
merchandise.'' 

Counsel  for  interveoerj  we  think,  miscon- 
ceives the  nature  of  this  transaction.  The 
plaintiff  in  the  instant  case  did  not  pur- 
chase from  Barrall  the  car  of  oats  in  con- 
troversy, but  it  did  purchase  from  him  the 
draft  upon  the  intervener,  to  which  the 
bill  of  lading,  duly  indorsed,  was  attached. 
The  purchase  of  the  draft  carried  with  it 
the  bill  of  lading  as  collateral  security  for 


the  payment  of  the  draft,  and  ownership 
of  the  bill  of  lading  vested  title  in  plain- 
tiff, to  the  car  of  oats  covered  by  such  bill 
of  lading,  undfr  the  provision  of  §  829, 
I^ev.  Laws  1910.  The  purchase  of  this  draft 
and  bill  of  lading  is  clearly  within  the 
po^u^ers  givea  ^y  our  statu  tat  to  a  banking 
corporation.  Section  259,  Rev.  Laws  1910. 
Among  the  powers  enumerated  in  that  sec- 
tion is  i\^e  power  to  buy  and  sell  exchange, 
so  that,  even  if  the  plea  that  the  transac- 
tion was  ultra  vires  as  to  the  plaintiff 
may  be  interposed  by  intervener,  which  we 
do  not  deU'rmine,  it  is  apparent  that  the 
contention  is  without  merit. 

It  is  further  contended  by  the  interven- 
er that  ownership  of  the  bill  of  lading  did 
not  transfer  title  to  the  oats  to  the  plain- 
tiff bank,  so  aa  to  entitle  it  to  maintain 
an  action  for  the  conversion  thereof.  Un-; 
fortunately  for  the  plaintiff,  this  court  has 
determined  this  question  adversely  to  its 
contention.  In  State  Nat.  Bank  v.  Wood,, 
43  Okla.  251,  142  Pac.  1002,  it  is  said: 
"Whore  a  bill  of  lading  in  favor  of  the  »s- 
sigDor  is  by  him  indorsed  to  the  bank  with 
draft  attached,  and  tlie  draft  paid  to  the 
assignor  by  the  bank,  held,  that  such  a 
transaction  had  the  effect  to  transfer  the 
legal  title  of  the  property  called  for  in  the 
bill  to  the  bank.'' 

The  next  contention  by  the  intervener 
is  that  there  was  no  evidence  as  to  the  val- 
ue of  the  car  of  oats,  and  therefore  no  evi- 
dence warranting  the  court  in  directing  a 
verdict  in  favor  of  the  plaintiff  in  the  sum 
of  $582.85.  It  is  true  tlie  record  contains 
no  evidence  as  to  the  value  of  this  car  of 
oats,  but  it  must  be  remembered  that  this 
action  was  commenced  by  the  plaintiff 
against  the  St.  Louis  &  San  Francisco 
Railway  Company.  The  railway  company, 
being  unwilling  to  defend,  paid  into  court 
the  amount  alleged  to  be  due  plaintiff  in 
its  petition.  The  issue  raised  by  the  plea 
in  intervention  was  the  title  of  the  plain- 
tiff to  the  money  so  paid  into  court.  The 
intervener  claimed  to  be  entitled  to  the 
sum  of  $462.95  of  the  money  so  paid  into 
court,  upon  the  theory  that  the  money  was 
the  property  of  Barrall,  and  tliat  he  was 
indebted  to  it  in  that  sum.  No  issue  was 
presented  in  the  pleadings  as  to  the  value 
of  the  car  of  oats.  The  only  controversy 
was  over  the  funds  paid  into  court' by  thfe 
defendant  railway  company  in  satisfaction 
of  its  liability.  The  right  of  the  plaintiff 
to  recover  having  been  determined,  the 
amount  of  its  recovery  was  fixed  by  the 
admission  of  the  defendant  whom  plaintiff 
had  elected  to  sue.  Goodrich  v.  Williamson, 
10  Okla.  617,  63  Pac.  983.  The  intervener 
*  had  no  interest  in  the  fund  except  to  estab- 
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llsh  its  claim  to  a  portion  of  it  as  the 
property  of  Barrall,  and  is  not  now  in  a 
position  to  question  the  amount  of  plain- 
tiff's recovery,  but  could  only  question 
plaintiffs  title  to  the  funds. 


Finding  no  error  in  the  record,  the  judg- 
ment should  be  affirmed. 

Per  Ovrlaiii: 

Adopted  in  whole. 


Annolatioii — Right  or  power  of  bank  to  pwehate  draft  witli  bfll  of 

lading  attacked. 


In  general,  as  to  the  right  of  dis- 
counter of  a  draft  as  to  property  covered 
by  bill  of  lading  attached  to  draft,  see 
note  appended  to  American  Thresherman 
V.  De  Tamble  Motors  Co.  49  L.R.A. 
(N.S.)  644,  and  notes  referred  to  there- 
in. 

The  present  note  is  limited  to  cases 
wherein  the  power  of  the  bank  to  dis- 
count a  draft  with  bill  of  lading  at- 
tached has  been  challenged  on  the  ground 
that  such  a  transaction  amounts  to  a 
purchase  of  goods  by  the  bank  within  the 
prohibition  of  statutes  or  bank  charters, 
forbidding  the  purchase  of  goods  by 
banks.  As  thus  limited,  only  one  case 
other  than  Marsh  Mill.  &  Grain  Co.  v. 
Guaranty  State  Bank,  ante,  704,  has 
been  found  which  passes  upon  the  ques- 
tion. In  McLean  v.  City  State  Bank 
(1913)  126  C.  C.  A.  601,  210  Fed.  21,  it 
was  held  that,  where  a  bank  advanced 
money  upon  a  draft  with  bill  of  lading 
attached,  it  thereby  acquired  title  to  the 
goods  superior  to  that  of  an  execution 
creditor  of  the  consignor  under  an  execu- 
tion subsequently  levied.  In  answering 
the  contention  that  the  transaction  was 
beyond  the  powers  of  the  bank  because 
it  constituted  a  purchase  of  the  goods, 
the  court  said  that  the  purchase  of  the 
bill  of  lading  was  merely  incidental  to 
the  purpose  which  the  bank  had  in  view, 
and  the  customary  business  in  which  it 
ivas  enfi^a^ed 

In  Griffin  v.  Wabash  R.  Co.  (1906)  115 
Mo.  App.  549,  91  S.  W.  1015,  the  court 
sustained  the  validity  of  a  contract  by 
which  personal  property  was  to  be 
shipped  for  sale  in  the  name  of  a  bank 
and  the  proceeds  of  the  sale  were  to  be 
received  by  it  to  apply  in  liquidation  of 
money  advanced  by  the  bank  toward  the 
purchase  of  the  goods.  The  court  held 
that  this  feature  of  the  contract  was 
merely  to  secure  the  bank  for  money  it 
was  advancing  another  to  purchase  goods 
of  this  character. 

The  right  of  a  bank  to  discount  a  draft 
with  bill  of  lading  attached  has  been 
sustained  in  numerous  cases  involving 
actions  against  the  carrier  of  the  goods 
or  the  consignee,  but  the  specific  question 
of  the  power  of  the  bank  to  make  con- 
tracts of  this  character  was  not   chal- 


lenged on  the  ground  that  the  transac- 
tion constituted  a  purchase  of  the  goods. 
Cases  of  this  character  will  be  found  re- 
j  ferred  to  in  the  note  in  49  L.R.A.(N.S.) 
651,  already  mentioned. 

So,  without  discussing  the  power  of 
the  bank  in  the  premises,  the  validity  of 
transactions  in  which  a  bank  discounts  a 
draft  with  bill  of  lading  attached  was 
sustained  in  the  following  cases,  which 
may  be  said  to  be  representative  of  the 
point,  although  by  no  means  exhaustive: 
Means  v.  Bank  of  Randall  (1892)  146  XT. 
S.  620,  36  L.  ed.  1107,  13  Sup.  Ct.  Rep. 
186;  Dows  v.  National  Exch.  Bank 
(1875)  91  U.  S.  618,  23  L.  ed.  214;  Mer- 
chants^  Exch.  Bank  v.  McGraw  (1896) 
22  C.  C.  A.  622,  48  U.  S.  App.  56,  76 
red.  934;  Michigan  C.  R.  Co.  v.  Phillips 
(1871)  60  m.  190;  Shaffer  Bros.  v. 
Rhynders  (1902)  116  Iowa,  472,  89  N. 
W.  1099;  First  Nat.  Bank  v.  Mt.  Pleas- 
ant Mill.  Co.  (1897)  103  lofwa,  522,  72 
N.  W.  689:  Morse  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1887)  73  Iowa,  226,  34  N.  W. 
825;  Halsey  v.  Warden  (1881)  25  Kan. 
128;  Temple  Nat.  Bank  v.  Louisville  Cot- 
ton Oil  Co.  (1904)  26  Ky.  L.  Rep.  518. 
82  S.  W.  253;  National  Bank  v.  Balti- 
more &  0.  R.  Co.  (1904)  99  Md.  661,  105 
Am.  St.  Rep.  321,  59  Atl.  134;  Hathawav 
V.  Havnes  (1878)  124  Mass.  311;  Fifth 
Nat.  Bank  v.  Bayley  (1874)  115  Mass. 
228;  Davenport  Nat.  Bank  v.  Homever 
(1869)  45  Mo.  145,  100  Am.  Dec.  363; 
Commercial  Bank  v.  Pfeiffer  (1888)  108 
N.  Y.  242,  15  N.  E.  311;  Merchants^ 
Bank  v.  Union  R.  &  Transp.  Co.  (1877) 
69  N.  Y.  379;  First  Nat.  Bank  v.  Kellv 
(1878)  57  N.  Y.  37;  Marine  Bank  v. 
Wright  (1871)  48  N.  Y.  1;  Cavuga 
Countv  Nat.  Bank  v.  Daniels  (1872)  47 
N.  Y.  631 ;  Citv  Bank  v.  Rome.  W.  &  O. 
R.  Co.  (1870)'  44  N.  Y.  136;  Bank  of 
Rochester  v.  Jones  (1851)  4  K.  Y.  497, 
55  Am.  Dec.  290;  Willard  Mfg.  Co.  v. 
Tierney  (1903)  133  N.  C.  630,  45  S.  E. 
1020;  Emery  v.  Irving  Nat.  Bank 
(1874)  25  Ohio  St.  360, 18  Am.  Ren.  299; 
Holmes  v.  German  Secur.  Bank  (1878)  87 
Pa.  525;  National  Bank  v.  Atlanta  &  C. 
Air  Line  R.  Co.  (1886)  26  S.  0,  223: 
Tilden  v.  Minor,  (1871)  45  Vt.  196;  Neill 
V.  Rogers  Bros.  Produce  Co.  (1895)  41 
W.  Va.  37,  23  S.  E.  702.  A,  G.  S. 
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MRfi.  MATTIE  SHELTON  et  al. 

V. 

CHICAGO,  ROCK  ISLAND,  &  PACIFIC 
RAILROAD  COMPANY,  Plff.  in  Cer- 
tiorari. 

(13»  T«iiii.  378,  201  S.  W.  621.) 

Carrier  —  race  Beparatlon  —  dining  cars. 

1.  A  8t«tiite  requiring  separate  cnr  par- 
titioned coaches  for  the  white  and  negro 
races,  and  providing  that  carriers  may  haul 
sleeping  or  chair  cars  for  the  exclusive  use 
of  either  race  separately,  but  not  jointly, 
does  not  require  separate  or  partitioned 
dining  cars. 

For  other  cases,  tee  Oarrierg,  II,  a,  in  Dig. 
J-5«  N.  8, 

Same  —  eerring  meals  at  different 
times. 

2.  A  statute  requiring  separate  or  par- 
titioned coaohes  for  the  white  and  negro 
races  does  not  prevent  the  adoption  by  the 
carrier  of  a  rule  for  the  serving  of  meals 
to  the  respective  races  at  different  times  in 
one  dining  car. 

For  other  cases,  see  Carriers,  II.  a.  in  Dia. 

Same  —  negligence  —  mixing  races. 

3.  A  railroad  company  which  undertakes 
to  serve  meals  at  different  times  to  members 
of  the  white  and  negro  races  in  one  dining 
car  is  negligent  in  calling  white  persons 
into  tlie  dining  car  at  a  time  when  meals 
are  to  be  served  to  members  of  the  negro 
race. 

For  other  cases,  see  Carriers,  II.  a,  in  Dig. 

i~^2  y.  8, 

Damages  —  humiliation  of  passenger  — 
excess. 

4.  Seven  hundred  and  fifty  dollars  is  ex- 
cessiTe  to  allow  a  white  woman  who,  having 
been  eaUed  into  a  dining  car  at  a  time  when 
negro  pastengere  are  to  be  served  with 
meals,  leaves  the  ear  upon  discovering  the 
conditions,  after  ordering  her  meal,  and  is 
followed  from  the  car  by  the  steward  who, 
in  the  hearing  of  other  passengers,  demands 
pay  for  the  food  ordered. 

For  other  eases,  see  Damages,  III.  c.  1  in 
Dig.  J-J«  y.  8. 

(March  9,  1918.) 

CERTIORART  to  the  Court  of  Appeals  to 
review  a   judgment   affirming  a   judg- 
ment   of   the   Circuit   Court   for   Davidson  ' 
County  in  faror  of  plaintiff  in   an  action  ^ 
brought  to  recover  clamages  alleged  to  have  i 
been    sustained    by    reason    of    defendant's 

failnre  to  provide  separate  dining  cars  for  ', 

•  •  •      •       -  -        .       «____ ' 

Note.  -^  As  to  duty  to  provide  separate  ' 
compartments    for    colored    passengers    in 
sleeping  or  palace  cars,  see  annotation  fol- 
lowing this  case,  post,  709,  and  references 
therein  to  annotation  on  related  questions.  ' 
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white  and  negro  races,  as  required  by  stat- 
ute.   Affirmed  on  condition. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wright,  Miles,  Waring,  & 
Walker  and  W.  H.  Borsje  for  plaintiff  in. 
certiorari. 

Messrs.  W.  H.  Washington  and  J.  C. 
Voorhles  foy  defendants  in  certiorari. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

Mrs.  Shelton  brought  this  suit  to  recover 
damages,  alleging  that  while  she  was  a 
passenger  on  defendant's  railway  between 
Memphis,  Tenneseee,  and  Little  Rock,  Ar- 
kansas, the  defendant  failed  to  provide  sep- 
arate dining  cars  or  a  partitioned  dining 
car  as  required,  it  was  claimed,  by  an  Ar- 
kansas statute,  which  provides  for  the  sep- 
arate accommodation  of  the  white  and  negro 
races.  It  was  further  alleged  that  the 
plaintiff  as  passenger  was  brought  into  in- 
voluntary association  with  members  of  the 
colored  race,  by  reason  of  the  negligence  of 
the  railway  company. 

It   appears   that   plaintiff,   her  husband, 
and  two  sisters  were  passengers  from  Mem- 
phis to  Little  Rock,  and  that  a  waiter  from 
the  dining  car  passed  through  the  sleeper 
occupied  by  plaintiff's  party,  announcing  a 
call  to  luncheon.     Mr.   Shelton  was  indis- 
posed and  did  not  desire  food,  but  the  three 
ladies  immediately  prcceeded  to  the  diner  in 
response  to  the  call.     It  appears  that  this 
was  probably  the  third  and   last  call,  and 
>yhen  the  ladies  entered  the  dining  car  only 
a  few  white  passengers  remained  at  tabic, 
and  these  must  have   finished   their  meals 
at  once.     Mrs.   Shelton,  after  writing  out 
and  handing  in  the  meal  order,  glanced  up 
and   noticed  two  flashily  dressed   negro  wom- 
en   enter    the    diner.      They    were    shown 
seats,  and  were  about  to  be  served  at  ttm 
table  in  front  of  and  next  to  the  one  oc- 
cupied  by   plaintiff  and  her   sisters.     The 
white  ladies  entered  into  a  discussion  as  to 
what  they  should  do.     About  this  time  ne- 
gro porters  seated  themselves  and  began  to 
eat  at  the  table  next  to  that  of  the  party 
in  their  rear,  whereupon  the  ladies  started 
from  the  car.    The  two  sisters  were  in  front 
and  passed  out  of  the  dining  car  door,  but 
Mrs.  Shelton  was  stopped  by  the  steward^ 
who  barred  the  way  by  holding  tlie  door  of 
exit.     He  remarked  to  plaintiff:  "Those  la- 
dies (referring  to  the  colored  women)  were 
in  here  when  you  came  in."    Mrs,  Shelt<», 
pushing  his  hand  from   the  doorknob,  got 
past  ^  the   steward   who,   however,   followed 
her   into  an   intervening  sleeping  car  next 
to  the  diner,  and  in  a  manner  described  as 
insulting  demanded  that  the  food  ordered  be 
paid   for,   in  the  presence  and   hearing  of 
other  passengers  in  that  Pullman.    Plaintiff 
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passed  on  to  the  sleeper  where  her  husband 
and  sisters  were.  The  steward  still  followed 
her,  and  offered  to  serve  the  order  there, 
but  repeated  his  statement:  "Those  colored 
ladies  were  in  there  when  vou  came  in,  but 
I  could  not  help  that."  This  was  resented 
by  Mr.  Shelton  who  had  seen  the  colored 
women  pass  throu«?h  his  sleeper  going  to- 
wards the  dining  car  some  minutes  after  the 
women  of  his  party  had  gone  to  luncheon. 
After  some  heated  words  were  passed  the 
steward  withdrew. 

Plaintiff  was  awarded  judgment  upon  a 
verdict  for  $750,  which  has  been  sustained 
by  the  court  of  civil  appeals.  The  railway 
company  has  appealed,  and  insists  that 
there  is  no  liability:  that  if  there  be  liabil- 
ity nominal  damages  only  should  be  allowed, 
and  that  in  anv  event  the  verdict  was  ex- 
cessive. 

The  Arkansas  statute  relied  on  appears 
as  §§  6622  et  seq.  of  Kirby's  Digest,  as  fol- 
lows: 

"Sec.  6622.  All  railway  companies  carry- 
ing passengers  in  this  state  shall  provide 
equal  but  separate  and  sufficient  accommo- 
dations for  the  white  and  African  races  by 
providing  two  or  more  passenger  coaches 
for  each  passenger  train ;  provided,  each 
railway  company  carrying  passengers  in 
this  state  may  carry  one  partitioned  car, 
one  end  of  which  may  be  used  by  white  pas- 
sengers and  the  other  end  by  passengers  of 
the  African  race,  said  partition  to  be  made 
of  wood,  and  they  shall  also  provide  sep- 
arate waiting  rooms  of  equal  and  sufficient 
accommodations  for  the  two  races,  at  all 
their  passenger  depots  in  this  state. 

"Sec.  6623.  The  foregoing  section  shall  not 
apply  to  street  railroads.  In  the  event  of 
the  disabling  of  a  passenger  coach,  or 
coaches,  by  accident  or  otherwise,  said  com- 
pany shall  be  relieved  from  the  operation  of 
this  act  until  its  [his]  train  reaches  a  point 
at  which  it  has  additional  coaches. 

"Sec.  6624.  No  person  or  persons  shall  be 
permitted  to  occupy  seats  in  coaches,  or 
waiting  rooms,  other  than  the  ones  assigned 
to  them,  on  account  of  the  race  to  which 
they  belong;  pro^'ided,  officers  in  charge  of 
prisoners  of  different  races  may  be  assigned 
with  their  prisoners  to  coaches  where  they 
wili  least  interfere  with  the  comfort  of 
other  passengers;  provided  further,  that  § 
6622  shall  not  apply  to  employees  of  a  train, 
in  the  discharge  of  their  duties,  nor  shall 
it  be  construed  to  apply  to  such  freight 
trains  as  carry  passengers. 

"Sec.  6625.  Carriers  may  haul  sleecping 
or  chair  cars  for  the  exclusive  use  of  either 
the  white  or  African  race,  separately,  but 
not  jointly.*' 

We  have  in  this  state  a  Separate  Coach 
Statute  which  is  quite  similar  to  the   one 


above  quoted  (Act  1891,  chap.  52;  Thomp- 
son*B  Shannon's  Code,  §§  3074  et  seq. ) ,  hut  it 
does  not  appear  that  either  in  Arkansas  or 
in  this  state  the  statute  has  been  construed 
in  respect  of  its  application  to  a  dining  car, 
carried  as  a  part  of  a  train  for  the  acoommo- 
dation  of  passengers.  We  have  not  been 
cited  and  we  have  not  found  any  reported 
case  in  other  jurisdictions  which  treats  of 
that  phase  of  separate  coach  laws. 

Evidently  the  Arkansas  statute,  like  our 
own,   was   passed  before   dining  cars   were 
brought  into  use.     The  statute  to  be  con- 
strued does  specifically  mention  in  §  6625 
sleeping   cars  and   chair  cars,  which    were 
at  the  time  in  general  use;   and  it  is  ob- 
served that  no  partition  into  separate  sec- 
tions of  those  particular  cars  is  stipulated; 
but  to  the  contrary,  such,  it  is  provided, 
mav  be  hauled  for  the  exclusive  use  (in  its 
entirety)  of  either  race  separately,  but  not 
jointly.     Statutes  of  later  date  passed    in 
other  states  do  deal  with  the  modern  dining" 
car.    Thus,  in  the  Oklahoma  statute,  passed 
December   18,   1907,   ditiing  cars  are   men- 
tioned in  connection  with  sleeping  cars  and 
chair  cars,  "to  be  used  exclusively  by  eitlier 
white  'or  negro  passengers  separately,    but 
not  jointly."  Okla.  Laws  1907-08,  chap.   15, 
§  7. 

We  are  of  opinion  that  the  Arkansas  stat- 
ute did  not  undertake  to  prescribe  that  din- 
ing cars  should  be  divided  into  two  compart- 
ments or  sections  by  wooden  partitions. 
Section  6622  refers  to  a  passenger  day  coach, 
in  which,  but  for  the  separation  made  in- 
cumbent on  common  carriers,  the  two  races 
would  be  thrown  together  during  a  journey. 
That  separation  might  be  by  way  of  provid- 
ing two  passenger  ^  coaches,  one  for  each 
race,  or  "one  partitioned  car."  Sleepinf^ 
cars,  as  said,  are  dealt  with  in  a  distinct 
manner ;  dining  cars  not  at  all. 

We  therefore  are  of  opinion  that  the  lower 
courts  were  incorrect  in  holding  that  the 
defendant  company's  dining  car  was  gov- 
erned by  the  statute  and  required  to  be 
partitioned,  the  partition  to  be  of  wood,  or 
two'  separate  dining  cars  proiided. 

The  construction  of  the  statute  contended 
for  by  plaintifjT  might  be  so  onerous  on  rail- 
way companies  as  to  lead  to  consequences 
not  desirable  for  either  race,  the  abandon- 
ment of  dining  cars  in  certain  trains,  and  on 
those  railroads  which  would  not  be  justified 
in  going  to  the  expense  of  maintaining  sepa- 
rate diners,  and  find  it  impracticable  to  par- 
tition one  of  them.  In  this  case  a  full-leng^th 
dining  car  was  not  operated — only  one  half 
of  a  car  was  found  necessary  for  and  de- 
voted to  buffet  service — and  it  would  be 
quite  out  of  the  bounds  of  reason  to  sub- 
divide this  space  into  two  compartments,  as 
a  practical  proposition. 
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A  etatute,  when  possible,  should  not  he 
given  a  construction  that  would  make  it 
not  sensible,  or  that  would  lead  to  manifest 
inconvenience,  so  serious  as  to  work  in- 
justice. Maxey  v.  Powers,  117  Tenn.  381, 
101  S.  W.  181:  Hall  v.  State,  124  Tenn. 
235,  137  8.  W.  500. 

When,  therefore,  dining  cars  were  intro- 
duced they  were  the  subjects  of  regulation 
hv  the  railway  companies  as  to  the  use  to 
be  made  of  them  by  passengers  of  the  white 
and  negi*o  races,  under  common-law  power 
to  that  end. 

It  appears,  however,  that  the  defendant 
railway  company  had  established  a  rule  for 
the  purpose  of  providing  equal  but  separate 
and  sufficient  accommodation  in  its  dining 
cars  for  the  two  races.  The  partition  it 
made  of  the  car  for  use  was  by  hours  during 
which  members  of  the  respective  races  might 
resort  to  the  dining  car  for  food.  It  seems 
to  us  that  this  rule  was  not  onlv  reasonable, 
but  that  it  was  a  wise  and  fair  one,  and 
periiaps  the  best  that  in  the  circumstances 
could  be  adopted  to  serve  the  same  ends  the 
l^islatures  had  in  mind  when  they  enacted 
laws  in  relation  to  separation  of  the  races  in 
passenger  coaches.  The  rule  of  the  railway 
c*onipany  in  operation  was  that  white  pas- 
sengers were  served  first;  three  separate 
meal  calls  were  made  in  the  day  coaches  and 
Hleepers  for  the  white  passengers.  If  there 
were  any  neo^ro  'pMsehgers  desiring  the  meal, 
they  were  not  served  until  the  lapse  of  a 
reasonable  time  following  the  making  of  the 
last  call,  when  there  was  no  probability  of 
other  white  passengers  coming  into  the  car 
for  service.  In  our  opinion  we  should  not 
read  into  the  statute  anything  that  would 
prevent  such  a  just  regulation  by  the  car- 
rier, unless  compelled  to  do  so.  The  rule 
admits  of  railway  trains  matntaining  sched- 
ules thai  are  not  slowed  down  by  stops  for 
roadside  meals,  and  it  does  not  lead  to 
denial  of  meals  to  members  of  erther  race, 
or  to  unreasonable  inconveniences. 

A  state  legislature  may  very  wisely  deem 


regulation  of  dining  cars  by  rules  of  the 
carrier,  rather  than  by  statute,  advisable. 

The  right  of  a  carrier  at  common  law  to 
make  reasonable  rules  for  the  separation 
of  passengers  belonging  to  different  races, 
observing  the  condition  of  equality  of  ac- 
commodations, has  often  been  sustained  by 
the  state  courts.  Chiles  v.  Chesapeake  & 
O.  R.  Co.  11  L.R.A,(N.S.)  268,  and  cases 
collected  in  note  (125  Ky.  299,  101  S.  W. 
386)  ;  and  see  Chesapeake,  O.  &  g.  W.  R. 
Co.  V.  Wells,  85  Tenn.  613,  4  S.  W.  5. 

And  in  the  Chiles  Case,  on  writ  of  error, 
the  Supreme  Court  of  the  United  States 
held  that  this  was  true  even  as  to  inter- 
state passengers,  where  there  is  congression- 
al inaction  in  that  regard.  218  V.  S.  71, 
54  L.  ed.  936,  30  Sup.  Ct.  Rep.  667,  20  Ann. 
Cas.  980,  and  note. 

We  hold  that  a  recovery  by  the  plaintiff 
in  the  pending  case  must  be  upheld  on  the 
ground  that  the  evidence  shows  liability  on 
the  part  of  the  railway  company,  under  the 
above  rule,  in  that  there  was  negligence  in 
the  making  of  the  call  for  white  passengers 
to  go  into  the  dining  car  for  luncheon  at  a 
time  when  negro  i)as!^engers  and  train  em- 
ployees were  about  to  be  or  were  being 
served.  Plaintiff's  proof  is  that  she  went  to 
the  dining  car  immediately  after  a  call  to 
luncheon  had  been  cried  in  her  car.  The 
dining  car  steward  was  negligent  in  not 
stopping  her  and  explaining  the  error  if 
the  call  had  in  fact  been  made  by  mistake, 
in  permitting  tbe  situation  to  grow  more  in- 
volved in  the  circumstances  shown,  and  in 
his  later  treatment  of  Mrs.  8helton  when 
he  barred  her  passage  and  followed  her  into 
the  sleeping  car,  as  set  out  aboye*  ■ 

But  the  court  is  of  opinion  that  the  ver- 
dict was  excessive,  and  that  $250  is  a  proper 
allowance  under  the  conditions  appearing. 
A  remittitur  of  $500  is  suggested;  and  in 
event  it  is  accepted,  an  affirmance  of  tho 
judgment  below  is  ordered.  On  refusal,  a 
reversal  and  remand  for  a  new  trial  results. 
Costs  of  the  appeal  will  abide  the  event. 


Annotatioii — ^Dlity  to  jprovide  se|>arate  compartments  (or  colored  pas- 
sengers in  sleeping  or  palace  cars. 

This  note  supplements  the  note  to 
Com.  V.  Illinois  C.  R.  Co.  32  L.R.A. 
(N.S.)  801,  on  the  above  question. 

Generally,  as  to  liability  for  placing 
white  passenger  in  a  car  for  colored  per- 
sons, see  notes  to  Southern  B.  Co«  v. 
Thurman,  2  L.R.A.(N.S.)  1108;  Louis- 
ville &  N.  R.  Co.  V.  Ritchel,  41  L.R.A. 
(N.S.)  958,  and  Huft  v.  Norfolk-Southern 
R.  Co.  L.R.A.1916E,  278. 

As  to  right  of  carrier,  independently 
of  statate,  to  separate  passengers  on  ac- 
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count  of  race,  see  note  to  Chiles  v.  Chesa- 
peake &  0.  R.  Co.  11  UR.A.(N.S.)  268. 

Generally,  as  to  rights  of  colored  pas- 
sengers, see  note  to  Ex.  parte  Plessy,  18 
L.R.A.  639. 

The  question  of  the  carrier's  duty  with 
respect  to  the  furnishing  of  separate 
compartments  in  dining  ears  for  the  two 
races  seems  to  have  arisen  for  the  first 
time  in  Shelton^  v.  Chicago,  R.  I.  &  P. 
R.  Co.  ante,  707,  holding  that  a  statute 
providing  that  railroads  should  provide 
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equal  but  separate  and  sufficient  accom- 
modations for  white  and  colored  passen- 
gers by  furnishing  two  or  more  coaches,  or 
one  coach  divided  by  a  wooden  partition, 
did  not  require  the  dividing  of  dining 
cars  into  separate  compartments  by  par- 
titions of  wood,  or  the  furnishing  of 
separate  dining  cars,  and  that  a  regula- 
tion of  the  carrier,  by  which  white  pas- 
sengers were  served  first  in  the  diner, 
and  a  reasonable  time  after  they  had 
finished  the  colored  passengers  were 
served,  was  reasonable,  wise,  and  fair. 

In  Coger  v.  North  West  Union  Packet 
Co.  (1873)  37  Iowa,  145,  the  question  of 
the  right  of  a  colored  passenger  on  a 
steamer  to  equal  dining  accommodations 
was  involved,  and  such  a  passenger  was 
held  entitled,  under  the  Constitution,  to 
the  same  rights  and  privileges,  while  on 
the  carrier's  boat,  as  were  possessed  and 
exercised  by  white  passengers,  and  a  rule 
of  the  carrier  requiring  colored  passen- 
gers to  take  their  meals  in  the  pantry 
or  on  the  guards  of  the  boat  was  held 
unreasonable,  and  a  recovery  was  al- 
lowed, where  a  colored  passenger  was 
denied  service  at  the  tables  in  the  cabin, 
and   was   requested   to    take   her   meals 


in  the  pantry  or  on  the  guards^  and, 
upon  her  refusal,  was  forcibly  removed 
from  a  table  in  the  cabin. 

As  appears  from  the  prior  annotation, 
some  authority  exists  as  to  whether  car- 
riers are  required  to  provide  separate 
compartments  for  white  and  colored  pas- 
sengers in  sleeping  cars. 

^d  in  a  subsequent  case  involving 
this  question,  Alabama  &  V.  R.  Co.  v. 
Morris  (1912)  103  Miss.  511,  60  So.  11, 
Ann.  Cas.  1915B,  613,  the  provisions  of 
the  Mississippi  Code,  requiring  railroads 
carrying  passengers  to  provide  ^'equal 
but  separate  accommodations  for  the 
white  and  colored  races  by  providing  two 
or  more  passenger  cars  for  each  passen- 
ger train,  or  by  dividing  the  passenger 
cars  by  a  partition  to  secure  separate 
accommodations,''  were  held  applicable 
to  all  cars  composing  the  trains  of  com- 
mon carriers,  including  sleeping  cars, 
and  a  recovery  was  sustained,  where  a 
carrier  allowed  several  negro  men  to 
occupy  berths  in  the  same  sleeper  with 
the  plaintiff,  a  white  woman,  and  re- 
fused her  request  that  she  or  the  negroes 
be  assigned  to  another  coach.    J.  T.  W. 
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JOHN  W.  FLEMING  et  al. 
v. 

MONONGAHELA    RAILWAY    COMPANY, 

Plff.  in  Err. 

(—  W.  Va.  — ,  95  S.  E.  819.) 

Eminent  domain  —  what  laiul  taken. 

1.  Wliere  by  condemnation  land  is  taken 
and  adjudged  to  a  ra^ilroad  company  for 
railroad  purposes  by  metes  and  bounds,  and 
with  reference  to  a  certain  plat  or  plan 
thei*€of  filed  with  the  petition,  the  street 
or  alley  as  laid  down  on  said  plat  and  called 
for  in  the  judgment  will  control,  and  not 
some  other  street  of  the  same  name,  previ- 
ously projected  and  platted  through  the 
land,  but  not  opened  up,  used,  or  accepted 
by  the  public  by  public  authority. 

For  other  cases,  sec  Judgment,  11.  d,  2,  in 
nig,  1-52  N.  K. 

Ssinie  —  effect  of  Judgrment. 

2.  And  such  a  judgment  is  res  judicata 
of  all  matters  involved,  or  that  properly 
Rbould  have  been  involved,  in  such  suit  or 

Headnotes  by  Mtller,  J. 


Note. —As  to  liabilitv  of  railroad  com- 
pany  in  constructing  its  roadway  for  re- 
moval of  lateral  support  to  adjoining  prop- 
erty. Bce  annotation  following  this  case, 
post,  714,  and  references  therein  to  anno- 
tation on  related  questions. 
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proceedings,  and  binds  and  estops  all  par- 
ties  thereto,  and  their  privies  in  estate,  in 
any  subsequent  suit  between  them. 
For  other  cases,  see  Judgment,  II.  d,  2,  in 
Dig.  1-52  y.  S. 

Judgment  —  impeachment. 

3.  And  such  judgment  being  in  no  way- 
ambiguous,  all  maps,  plats,  or  opinion  evi- 
dence of  witnesses  tending  to  contradict  or 
impeach  the  same  should  be  rejected  as 
illegal  and  improper. 

For  other  cases,  see  Evidence^  VI.  in  Dig. 
1-52  N.  8. 

Eminent  domain  —  daniagres  —  lateral 
support. 

4.  The  damages  awarded  the  owner  in 
such  condemnation  suit  or  proceeding 
should  not  be  considered  as  covering  his 
right  of  lateral  support  for  the  part  not 
taken,  subsequently  removed  by  excavations 
done  on  the  land  taken,  unless  the  pur- 
pose to  so  deprive  him  of  such  right  plainly 
appeared  in  the  petition  or  some  plat  or 
profile  of  the  proposed  work,  plainly  evi- 
dencing such  purpose,  or  the  damages  were 
so  assessed  after  the  work  of  removing  such 
lateral  support  had  been  done. 

For  other  cases,  see  Judgm-ent,  II.  d,  2,  in 
mg.  1-52  N.  8. 

Same  —  extent  of  burden. 

5.  Land  so  acquii-ed  by  a  railway  com- 
pany for  public  purposes  is  subject  to  the 
same  burden  of  lateral  support  as  lands  of 
private  persons,  unless  it  appears  in  some 
way   that   such   right   was   lawfuUy   taken 
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4iway  and  compensation  in  damages  made 
therefor. 

For  other  case9,  see  Lateral  Support,  in  Dig. 
1-52  N.  S, 

( March  5,  1918.) 

f^  RROR  to  the  Circuit  Court  for  Marion 
J  County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
damages  for  alleged  unlawful  entry  on 
plaintiffs'  land,  and  removal  of  the  lateral 
support   thereto.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  8.  Meredith  and  Cox  & 
Baker  for  plaintiff  in  error. 

Messrs.  Tnsca  Morris  and  Harry  Shaw 
for  defendants  in  error. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  in  case  for  the  alleged  un- 
lawful entry  by  defendant  upon  plaintiffs' 
land  adjoining  land  owned  by  it,  and  doing 
damages  thereto  by  making  deep  cuts  and 
excavations  thereon,  and  for  removing  the 
lateral  support  tJllereto  to  which  they  were 
lawfully  entitled. 

There  was  a  verdict  and  judgment  for 
plaintiffs  for  $5,8 7£»,  to  which  judgment  the 
defendant  sued  out  the  present  writ  of  er- 
ror. 

Upon  the  trial,  plaintiffs  proved  as  a 
part  of  their  case  the  record  of  the  verdict 
^nd  judgment  in  a  proceeding  in  condemna- 
tion against  them,  whereby  defendant,  as 
successor,  acquired  its  right  and  title  to  the 
adjoining  land,  and  wherein  the  original 
•and  amended  petition  with  survey  and  plat 
exhibited  therewith  showed  by  metes  and 
bounds  the  location  and  boundary  of  the 
land  adjudged  to  petitioner  in  said  proceed- 
ings, and  wherein  the  damsges  recovered  by 
plaintiffs  herein  for  the  0.97  acres  taken 
was  $8,900,  aad  which  was  actually  paid 
by  petitioner  as  so  adjudged. 

The  two  principal  questions  now  present- 
ed, and  which,  so  far  as  we  can  see,  are 
inclusive  and  conclusive  of  all  other  ques- 
tions involved  here,  are:  First,  whether 
the  land  so  condemned,  and  the  title  to 
which  by  virtue  of  the  statute  in  such  cases 
provided,  became  vested  in  the  railway  com- 
pany, covers  the  land  invaded  by  the  de- 
fendant; and,  second,  whether  the  damages 
awarded  by  the  jury,  and  paid  according  to 
the  judgment  in  condemnation,  included 
damages  for  removing  the  lateral  support 
to  the  adjoining  land  of  plaintiffs  not  taken, 
and  for  which  recovery  is  sought  in  the 
present  suit. 

As  described  in  the  amended  petition  and 
plat  filed  therewith^  and  the  judgment  in 
the  condemnation  proceedings,  the  land  con- 1 
demned    and    transferred    thereby    to    tiie 


railway  company  was  as  follows:  "All  of 
that  certain  parcel  of  land  situate  and  ly- 
ing in  the  district  of  Union  Independent,  in- 
the  city  of  Fairmont,  in  the  county  of 
Marion  and  state  of  West  Virginia,  and 
more  particularly  described  as  follows,  to 
wit:  Beginning  at  Sta.  277-92.9,  the 
point  where  the  located  center  line  of  the 
Pricketts  branch  of  the  Buckhannon  & 
Northern  railroad  crosses  the  line  between 
John  Fleming  et  al.  and  George  Lilley; 
thence  with  said  line  S.  54°  30'  W.  23  feet, 
more  or  lees,  to  a  corner  to  John  Fleniin',' 
et  al.  and  George  Lilley,  in  the  line  of 
Thomas  Rubble;  thence  with  the  line  be- 
tween John  Fleming  et  al.  and  Thomas 
Rubble,  John  Pliillips  and  T.  Wilber  Hen- 
nen,  S.  35°  53'  W.  280  feet,  more  or  less, 
to  a  corner  to  John  Fleming  et  al.  and  T. 
Wilber  Hennen;  thence  with  the  line  between 
said  Fleming  et  al.  and  Hennen,  N.  66° 
36'  W.  124  feet,  more  or  le^s.  to  the  center 
of  Merchant  street;  thence  with  the  center 
line  of  Merchant  stre<»t,  S.  21^  27'  W.  40 
feet  to  the  line  of.  the  Buckhannon  &  North- 
ern Railroad  Company  and  C.  E.  Harden; 
thence  with  said  line  S.  66°  36'  E.  259.8 
feet,  more  or  less,  to  the  west  side  of  Dia- 
mond street;  thence  with  the  west  side  of 
Diamond  street,  X.  31°  41'  E.  216  feet  and 
X.  40°  12'  E.  61  feet,  more  or  less,  to  the 
line  of  George  Lilley;  extended,  tlience  with 
said  line  X.  54°  30'  W.  105  feet,  more  or 
less,  to  the  place  of  beginning,  containing? 
.97  acres  more  or  less,"  and  as  described 
in  the  amended  plat  tiled  in  lieu  of  the  map 
filed  with  the  original  petition. 

On  the  first  of  the  questions  presented  the 
contention  of  the  plaintiffs  is  that,  regard- 
less of  the  literal  calls  in  the  petition,  plat, 
and  judgment  of  condemnation,  defendant 
was  limited  in  the  calls  for  the  west  side 
of  Diamond  street  to  the  line  of  Diamond 
street  as  laid  down  on  a  certain  plat  or 
plan  of  a  proposed  addition  to  said  city 
of  Fairmont,  made  in  1903,  by  J.  Miles 
Prickett  survevor.  But  it  is  clearlv  shown 
that,  for  the  most  part.  Diamond  street  as 
laid  down  on  this  plat,  except  for  a  short 
di.stance  at  the  southerly  end  thereof,  was 
merely  projected  through  the  inclosed  lands 
of, plaintiffs  and  that,  even  at  the  time  of 
the  judgment  of  condemnation  in  1914,  said 
map  or  plat  of  said  proposed  addition  had 
never  been  recorded,  or  the  land  opened  up, 
or  the  plan  of  said  addition  accepted  by  the 
city ;  but  that  the  land  remained  inclosed  as 
a  field,  without  other  improvements  thereon, 
except  one  house  and  a  barn  and  one  or  two 
small  outbuildings,  as  when  platted,  and  it 
is  not  clear  that  defendant  or  anV'  of  its 
agents  had  any  knowledge  of  said  plat. 

It  is  not  contended  that  the  lines  or 
boundaries  of  Diamond  street,  as  laid  down 
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on  ilie  plat  filed  in  the  condemnation  suit, 
are  coincident  -with  the  lines  of  Diamond 
fttreot  on  the  plat  or  plan  of  the  proposed 
addition  made  by  Prickett,  surveyor,  in  lfl03, 
Indeed,  it  is  plainly  apparent  from  the  calls 
for  courses  and  distances,  and  from  the  evi- 
dence of  the  survevors  and  of  other  wit- 
nesses,  that  they  are  not,  except  for  the 
distance  of  some  60  feet  at  the  southerly 
end  of  said  street  bounding  a  cul-de-sac 
therein,  and  for  wliich  distance  the  call  is 
S.  40°  12'  W.  or  X.  40**  12'  E.  61  feet  more 
or  less;  thence  S.  31°  41'  W.  or  X.  31°  41' 
E.  216  feet  to  the  Harden  line,  showing  an 
angle  in  the  street,  whereas  the  correspond- 
ing west  line  of  Diamond  street,  as  laid 
down  on  the  plat  of  said  Prickett,  made  in 
1903,  is  a  straight  line  run  substantially 
on  the  first  call,  and  the  land  in  controversy 
lies  between  these  two  divergent  lines  repre- 
senting the  western  line  of  Diamond  street 
as  called  for  in  the  two  plats,  and  bounding 
the  triangular  plot  in  dispute,  covering 
about  1^  of  an  acre. 

That  the  defendant  is  entitled  to  hold 
the  land  and  all  the  land  adjudged  to  it 
or  its  predecessor  in  the  condemnation  suit, 
on  the  principle  of  res  judicata,  is  ele- 
mentary law,  and  that  this  principle  is  ap- 
plicable to  final  judgment  in  condemnation 
has  been  distinctly  decided  by  this  court. 
Baltimore  &  O.  r!  Co.  v.  Pittsburg,  \^\  & 
K.  R.  Co.  17  W.  Va.  812:  Blake  v.  Ohio 
River  R.  Co.  47  W.  Va.  520.  35  S.  E.  953. 
This  question  of  estoppel  by  judgment  is 
elaborately  argtied  in  the  briefs  of  counsel 
from  all  angles  of  observation,  and  it  is 
not  controverted  by  counsel  for  plaintiffs, 
except  perhaps  on  the  theory  of  ambiguity 
in  the  description  of  the  land  condemned; 
but  we  think  their  position  on  this  theory 
is  unfounded.  There  is  no  ambiguity  in  the 
judgment  or  on  the  face  of  the  record  there- 
of. The  question  is  simply  whether  the 
western  line  of  Diamond  street,  as  called 
for  in  the  judgment,  is  a  straight  line  for 
the  entire  length  thereof  on  the  !)earing  X. 
40°  12'  E.  or,  after  the  distance  of  61  feet, 
runs  at  an  angle  to  the  first  line  on  a  bear- 
ing X.  31°  41'  E.,  as  called  for  in  the  judg- 
ment. We  think  the  plat  and  judgment 
of  condemnation  are  conclusive,  and  that 
plaintiffs  are  estopped  and  concluded  by 
that  judgment.  How  can  there  be  any  ques- 
tion on  this  proposition?  And  that  the 
western  line  of  Diamond  street  called  for 
is  located  on  the  ground  substantially  as 
claimed  by  defendant  is  fully  established  by 
the  record  and  proofs  in  the  case.  And  in 
BO  far  as  the  instructions  given  and  re- 
fused on  this  question,  and  especially  plain- 
tiffs' instruction  number  six,  given,  we  hold 
them  to  have  been  erroneously  given  or  re- 
fused, as  the  case  may  be,  and  we  will  not 


undertake  to  deal  with  these  instructions 
individually.  If  the  plaintiffs  had  desired, 
in  the  condemnation  suit,  to  limit  the  de- 
fendant to  Diamond  street  as  proposed  on 
their  plat  made  in  1903,  they  should  have 
done  so  on  the  trial  of  that  action ;  not  hav- 
ing done  so,  they  cannot  now  be  heard  to 
deny  the  rights  of  defendant,  as  determined 
by  the  judgment  in  that  suit. 

It  follows  as  a  necessary  sequence  that 
all  maps  or  plats  and  all  opinion  evidence 
of  witnesses,  admitted  over  defendant's  ob- 
jections for  the  purpose  or  calculated  to 
prove  title  or  to  impeach  the  verity  of  said 
judgment  or  condemnation,  or  to  vary  or 
change  the  lines  or  location  of  the  land  con- 
demned from  those  called  for  in  the  judg- 
ment of  condemnation,  were  erroneously  ad- 
mitted, and  should  be  rejected  on  the  new 
trial  to  be  awarded;  and  if  said  plats  are 
proper  for  any  purpose  they  should  be 
limited  strictly  to  that  purpose,  and  not 
allowed  to  influence  the  jury  on  any  other 
point  in  issue.  Such  opinion  evidence  of  a 
surveyor  or  other  witness  as  to  the  true 
location  of  a  boundary  line  is  inadmissible. 
Mylius  V.  Raine-Andrew  Lumber  Co.  69  W, 
Va.  346,  71  S.  E.  404. 

The  second  question,  relating  to  damages 
to  the  residue  of  plaintiffs'  land  and  for 
lateral  support,  is  fraught  with  more  diffi- 
culty. The  evidence  shows  that  defendant 
made  deep  excavations  up  to  the  western 
line  of  said  Diamond  street  bounding  the 
land  taken  in  condemnation,  and  ranging 
in  depth  from  a  few  feet  to  27  feet,  there- 
by removing  the  lateral  support  to  plain- 
tiffs' adjoining  land,  and  that  as  a  result 
erosion  had  set  in,  and  large  quantities 
of  earth  had  fallen  out  of  said  Diamond 
street  into  said  excavations,  thereby  injur- 
ing or  destroying  Diamond  street,  and  also 
doing  damage  to  the  residue  of  plaintiffs' 
land  and  lots  abutting  thereon,  and  for 
which  thev  seek  to  be  indemnified. 

The  position  of  defendant's  counsel  is 
that  all  such  consequential  damages  were 
necessarily  covered  and  included  in  the  judg- 
ment of  condemnation,  and  that,  as  it  is 
not  alleged  or  proven  that  such  consequen- 
tial damages  were  inflicted  by  any  unskil- 
ful or  negligent  manner  in  the  construction 
of  said  railroad  or  other  improvements,  or 
in  the  operations  thereof  over  the  lands 
condemned,  and  whereby  plaintiffs  were 
damaged,  good  cause  of  action  is  not  shown. 
Xeither  the  petition  for  condemnation  nor 
any  surface  or  profile  map  exhibited  there- 
with shows  the  particular  use  to  which  the 
petitioner  proposed  to  appropriate  said 
land,  nor  the  extent  of  any  proposed  excava- 
tion thereon,  except  that  the  petition  does 
allege  that  it  was  intended  to  use  the  same 
for  the  purpose  of  constructing,  maintain- 
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ing,  and  operating  its  said  railroad,  for  side- 
tracks, siding  switches,  atatictns,  and  Ireigl^t 
facilities,  and  for  other  necessary  purposes 
connected  with  the  business  of  said  rail- 
road. As  the  land  taken  and  the  residue 
thereof  was  situated  on  a  hillside,  the  part 
not  taken  lying  "above  that  taken,  and  all 
sloping  westward  towa|xl  the  river,  it  may 
be  reasonably  assumed  that  the  plan  and 
purpose  of  the  railway  necessarily  contem- 
plated the  grading  of  the  land  and  the  mak- 
ing of  some  excavations  thereon,  but  «an 
we  say  that  such  use  and  injury  to  the  later- 
al support  of  the  land  not  taken  were  neces- 
sarily contemplated  and  compensated  in  the 
verdict  of  the  jury  and  the  judgment  there- 
on for  damages? 

We  do  not  think  so.  Certainly  not,  un- 
less the  proceedings  disclosed  such  a  pur- 
pose, or  as  in  MonongaheJa  Valley  Traction 
Co.  V.  Windom,  78  W.  Va.  390,  88  S.  E. 
1092,  the  work  on  the  land  taken  has  been 
done  at  the  time  the  damages  are  assessed, 
and  the  purpose  thereby  disclosed.  And  we 
decided  in  Buckhannon  &  N.  R.  Co.  v.  Great 
Scott  Coal  &  Coke  Co.  76  W.  Va.  423,  83 
S.  £.  1031,  point  6  of  the  syllabus,  that 
damages  resulting  to  the  residue  of  the  land 
not  taken,  from  trespasses  thereon  or  from 
the  negligent  or  unskilful  manner  of  doing 
the  proposed  work,  are  not  recoverable  in 
condemnation,  but  constitute  the  basis  of  a 
separate  and  independent  action.  Depriv- 
ing the  owner  of  lateral  support  not  dis- 
closed in  the  proceedings,  and  causing  his 
adjoining  land  to  fall  in,  constitute  a  tres- 
pass and  a  new  invasion  of  his  right,  dam- 
ages for  which  are  compensable  in  a  new 
and  independent  cause  of  action,  and  as  not 
being  covered  by  the  damages  reasonably 
contemplated  in  the  original  taking  of  his 
land.  Tlrue,  as  shown  by  Mr.  Lewis,  in  2 
T^wis  on  Eminent  Domain,  3d  ed.  chap.  24, 
the  weight  of  authority,  in  point  of  num- 
ber of  decisions  at  least,  seems  to  be  against 
these  views;  but  we  are  disposed  to  agree 
with  him  that,  in  point  of  reason  as  well 
as  authority,  the  rule  should  be  as  indicated. 
He  says,  in  §  824  of  said  chapter:  *'It 
not  infrequently  happens  that,  in  the  con- 
struction or  improvement  of  highways  and 
railroads,  excavations  are  made  so  that  the 
soil  of  the  adjoining  owner  gives  away  and 
slides  into  the  excavation.  Home  cases,  and 
perhaps  a  majority,  hold  that  there  can  be 
no  recovery  in  such  cases.  These  cases  pro- 
ceed upon  the  theory  that  the  right  so  to 
unaermine  the  soil  at  any  time  when  neces- 
sary to  the  proper  constructing  of  the  works 
was  acquired  and  paid  for  at  the  time  of  the 
original  taking.  On  the  other  hand,  there 
are  a  number  of  cases  which  hold  that, 
where  land  is  taken  for  public  use,  the  right 
of   support    for   the   adjoining   soil    is   not 


taken,  but  the  owner  retains  such  right  and 
the  works  must  be  Gon^trficted  so  as  not  to 
interfere  with  that  right,  or  further  compen- 
sation must  be  made.  For  reasons  already 
stated  in  a  prior  section,  it  seems  to  us  that 
the  latter  cases  are  founded  upon  the  better 
reason,  and  upon  a  more  just  and  correct 
aptpreciation  of  the  righta  of  the  respective 
parties." 

And  for  his  criticism  of  the  cases  per  con- 
tra and  his  reason  for  the  rule  contended  for, 
see  §§  819,  820.  See  also  1  Lewis,  Em.  Dom. 
§§  126,  139,  and  234.  In  the  latter  section, 
quoting  from  Damkoeliler  v.  i&niwaukee, 
124  Wis.  144,  161,  101  N.  W.  708,  17  Am. 
Xeg.  Rep.  745,  it  is  said:  *'The  right  of  a 
landowner  to  have  his  property  protected 
against  an  excavation  which  will  cause  it 
to  subside  is  a  part  of  his  property  in  the 
land,  alike  in  nature  and  importance  to 
the  right  of  user  or  of  exclusion,  and  a  dep- 
rivation of  the  right  is  a  taking  of  prop- 
erty as  much  as  an  actual  appropriation 
of  the  soil." 

See  also  Kunst  v.  Grafton,  67  W.  Va. 
20,  20  L.R.A.(N.S.)  1201,  67  S.  E.  74. 
Finally,  on  this  subject  the  language  of 
Mr.  Lewis  in  said  §  820  is  strictly  in  ac- 
cord with  our  views:  "'iliere  is  no  reason 
why  a  railroad,  in  purchasing  or  condemn- 
ing property  for  its  use,  should  be  held  to 
acquire  anything  more  than  would  be  re- 
quired >by  a  private  individual  purchasing 
the  same  property  for  the  same  use.  A 
man  may  build  and  operate  a  railroad  with- 
out any  authority  from  the  legislature,  if 
he  does  so  upon  his  own  land,  and  he  may 
purchase  land  for  that  purpose.  If  one  in- 
dividual should  convey  to  another  a  strip 
of  land  to  be  used  for  a  railroad,  there 
would  be  a  release  of  all  damages  resulting 
from  the  operation  of  the  road  in  a  reason- 
able and  proper  manner.  But  in  construct- 
ing the  road  the  purchaser  would  be  bound 
at  his  peril  not  to  do  any  actionable  in- 
jury to  the  adjacent  land,  either  by  de- 
priving the  soil  of  its  support,  by  inter- 
fering with  the  flow  of  running  streams,  or 
otherwise.  The  purchaser  would  in  all  re- 
spects be  subject  to  the  law  of  adjoining  pro- 
prietors and  of  the  maxim,  Sic  utere  tuo  ut 
alienum  non  Isedas.  So  with  a  railroad  when 
it  acquires  a  right  of  way  through  a  tract 
of  land:  it  becomes  an  adjoining  proprietor 
with  the  owner  of  the  tract,  with  precisely 
tlie  same  rights  and  duties  with  respect 
to  such  owner  as  though  the  strip  of  land 
had  been  acquired  by  an  individual  for  ordi- 
nary use,  except  the  unqualified  right  of 
operating  the  road  in  a  reasonable  and  prop- 
er manner." 

Enough  has  been  said  to  show  the  pro- 
priety or  impropriety  of  the  rulings  of  the 
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court .  on  the  evidence,  the  interrogatories 
rejected,  and  of  the  remaining  instructions 
given  and  refused,  and  to  guide  court  and 
counsel  on  the  new  trial,  and  our  conclu- 


sion is  to  reverse  the  judgment  and  award 
the  defendant  a  new  trial. 

Petition  for  rehearing  denied  May  9, 1918. 


Annotatum — ^Liability  of  railroad  company  in  constructing  its  roadway 
for  resBOval  of  lateral  support  to  adjoining  property. 


The  earlier  cases  upon  this  question 
are  treated  in  the  note  to  Pettit  v. 
Jamestown  &  F.  R.  Co.  21  L.R.A.(N.S.) 
318. 

Generally,  as  to  removal  of  lateral 
support  as  constituting  damage  or  injury 
within  the  meaning  of  constitutional  pro- 
vision against  taking,  damaging,  or  in- 
juring property  for  public  use  w^ithout 
compensation,  see  annotations  in  5 
L.R.A.(N.S.)  1086,  and  O'Gara  v.  Day- 
ton, L.R.A.1917E,  576.  And  as  to  con- 
demnation or  grant  of  land  for  railroad 
right  of  way  as  carrying  right  to  lateral 
and  subjacent  support  for  the  land  ac- 
quired, see  note  to  Manning  v.  New  Jer- 
sey Short  Line  R.  Co.  32  L.R.A.(N.S.) 
156. 

As  is  stated  in  the  note  in  21  L.R.A. 
(N.S.)  318,  the  weight  of  authority  is  to 
the  effect  that  a  railroad  company,  in 
constructing  its  roadway,  is  liable  for 
any  injuries  which  ensue  by  reason  of 
the  removal  of  the  lateral  support  of  ad- 
jacent land,  and  that  there  is  no  distinc- 
tion between  the  liability  of  a  railroad 
in  this  respect,  and  that  of  an  individual. 
This  rule  is  directly  supported  by  Flem- 
ing v.  MoxoNGAHEL.\  R.  Co.  aiite,  710, 
wherein  it  is  held  that  damages  awarded 
a  landowner  in  condemnation  proceedings 
should  not  be  considered  as  covering  his 
right  of  lateral  support  for  the  part  not 
taken,  unless  the  purpose  to  deprive  him 
of  such  right  plainly  appears,  or  dam- 
ages therefor  are  assessed  after  the  in- 
jury to  such  lateral  support.  The  theory 
of  this  decision,  it  will  be  remembered, 
is  that  land  acquired  by  a  railroad  com- 
pany by  condemnation  proceedings,  for 
public  purposes,  is  subject  to  the  same 
burden  of  lateral  support  as  lands  of 
private  persons,  where  it  does  not  appear 
that  such  right  was  law^fullv  taken  awav 
and  compensation  in  damages  made 
therefor.  So,  in  Chesapeake  &  0.  R.  Co. 
V.  May  (1914)  157  Ky.  708,  163  S.  W. 
1112,  it  was  held  that  a  railroad  com- 
pany which  obtained  a  right  of  way  100 
feet  wide,  "on,  over,  and  through  which 
to  construct,  maintain,  and  operate  a 
single  or  donble  track  railway,"  was 
liable  to  an  adjoining  owner  for  re- 
moval of  lateral  support  by  excavating 
to  the  property  line   of  such  adjacent 
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owner,  without  reference  to  whether  the 
excavating  was  accompanied  by  negli- 
gence or  not,  there  being  no  distinction 
between  the  rights  and  liabilities  of  ad- 
jacent landowners  in  respect  to  lateraF 
support,  and  the  rights  and  liabilities  of 
a  railroad  company  and  an  adjacent  pro- 
prietor with  respect  thereto,  especially 
where,  by  constitutional  provision,  cor- 
porations invested  with  the  privilege  ot 
taking  private  property  for  public  use 
must  make  just  compensation  for  prop- 
erty taken,  injured,  or  destroyed  by 
them,  and  there  being  nothing  in  the 
deed  of  the  right  of  way  indicating  that 
it  was  in  the  contemplation  of  the  par- 
ties that  any  additional  land  other  than 
that  described  in  the  deed  would  be  eith- 
er taken,  injured,  or  destroyed.  (This  case 
in  effect  overruled  Hortsman  v.  Coving- 
ton &  L.  R.  Go.  (1857)  18  B.  Mon.  (Ky.) 
218,  which,  as  shown  in  the  earlier  note, 
is  in  conflict  with  the  general  rule). 
And  again,  in  Louisville  &  N.  R.  Co.  v. 
Culbertson  (1914)  158  Ky.  561,  165  8. 
W.  681,  it  was  ruled  that  a  railroad 
company  is  liable  to  an  adjoining  owner 
for  damages  caused  by  the  removal  of  lat- 
eral support  by  excavating  in  a  non-neg- 
ligent manner  on  its  right  of  way,  where 
the  deed  under  which  it  holds  merelv 

• 

conveys  certain  lands  *^or  the  purpose 
of  constructing  and  operating  thereon  a 
railroad  and  facilities  appurtenant  there- 
to," and  does  not  confer  any  larger  right 
than  usually  follows  from  the  sale  and 
purchase  of  land  under  an  ordinary  deed 
between  private  individuals. 

On  the  other  hand,  the  minority  rule, 
to  the  effect  that  a  railroad  company,  in 
the  absence  of  negligence,  is  not  liable 
for  removal  of  lateral  support  of  adjoin- 
ing property  by  excavations  necessarily 
made  in  the  right  of  way,  finds  direct 
support  in  Alabaina  &  V.  R.  Co.  v. 
Stingily  (1916)  111  Miss.  237,  71  So. 
376,  wherein  it  was  held  that  the  rail- 
road company,  in  the  absence  of  negli- 
gence, was  not  liable  for  the  removal  of 
lateral  support  to  property  adjoining  its 
right  of  way,  where  such  removal  was 
incidental  to  the  making  of  a  necessary 
cut.  In  this  connection  the  court,  among 
other  things,  said:  "When  a  right  of 
way   for    a    railroad    company    is    con- 
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demned  or  bought,  the  right  to  do  any 
and  all  things  necessary  and  proper  in 
the  use  of  same  is  presumed  to  nave  been 
paid  for.  The  landowner  is  supposed 
to  have  been  compensated  for  all  dam- 
ages incidental  to  a  proper  use  of  the 
land ;  he,  of  course,  must  have  taken  into 
consideration  all  of  the  injuries  which 
mig^t  flow  from  the  proper  operation  of 
a  railroad  over  his  land,  and  demanded 
and  received  compensation  for  the  land 
taken  not  as  a  separate  tract,  but  as  a 
part  of  the  entire  tract.  He  could  and 
should  have  received  compensation  for 
damages  to  the  whole  tract  which  would 
follow  from  a  maintenance  of  the  right 
of  way.  In  the  instant  case,  it  was 
known  th^t  the  cut  would  be  necessary, 
and  that  the  excavation  of  the  cut  would 
remove  the  lateral  support  of  the  other 
land  adjacent  to  the  tract  sold,  and  for 
this  prospective  damage  the  owner  was 
paid."  And  in  Chapman  v.  St.  Louis 
Belt  &  Terminal  R.  Cq.  (1912)  240  Mo. 
592,  144  S.  W.  469,  the  court  seems  to 
have  adopted  a  similar  rule,  it  having 
been  held  that  the  constitutional  provi- 
sion that  private  property  cannot  be 
taken  or  damaged  for  public  use  without 
just  compensation  being  first  paid  means 
all  damages  w^hieh  are  incidental  to  or 
which  reasonably  flow  from  the  construc- 
tion, maintenance,  and  operation  of  the 
road,  be  they  past,  present,  or  future, 
and  that,  in  the  absence  of  negligence,  a 
landowner  who,  upon  having  a  part  of 
his  land  condemned  for  a  railroad  right 
of  way,  received  an  award  for  such  part, 
as  well  as  for  damages  to  the  remainder 
of  the  tract  (so  charged  by  the  court), 
could  not  recover  further  damages  for 
injuries  sustained  by  reason  of  his  land 
caving  in  as  a  result  of  necessary  exca- 
vating on  the  right  of  way.  Also,  the 
court  cited  as  authority  for  its  rule  the 
cases  which  support  the  minority  rule. 
Of  course,  a  person  who  conveys  a 
right  of  way  to  a  railroad  company  and 


the  company  have  a  right  to  contract 
with  reference  to  the  removal  of  lateral 
support  to  the  adjoining  property  not 
conveyed,  and  such  a  contract,  if  re- 
corded, will  run  with  the  land,  and  be  a 
protection  to  the  railroad  company,  even 
against  subsequent  owners.  Chesapeake 
&  0.  R.  Co.  V.  May  (Ky.)  supra. 

And  a  similar  protection  from  liability 
would  be  afforded,  if  it  were  made  to 
appear  that  in  condemnation  proceedings 
damages  were  assessed  and  recovered  for 
this  kind  of  injury.    Ibid. 

And  in  Re  Rapid  Transit  R«  Comrs. 
(1909)  197  N.  Y.  81,  36  L.R.A.(X.S.) 
647,  90  N.  E.  456,  18  Ann.  Cas.  366, 
modifying  (1908)  128  App.  Div.  103,  112 
N.  Y.  Supp.  619,  a  proceeding  by  a 
municipal  corporation  whose  liability 
was  that  of  an  ordinary  railroad  cor- 
poration, to  acquire  an  easement  and 
right  of  way  for  a  subway,  and  to  assess 
damages  accruing  to  affected  property 
owners,  it  was  held  that  one  of  such 
owners,  the  lateral  support  to  who»e 
property  was  affected  by  the  driving  of 
the  tunnel,  was  entitled  to  damages  for 
such  injury.  So,  in  Greasy  Creek  Min- 
eral Co.  V.  Ely  Jellico  Coal  Co.  (1909) 
132  Ky.  692,  116  S.  \V.  1189,  a  proceed- 
ing to  condemn  land  for  a  subway  track, 
it  was  held  that  if  the  petitioner  built  its 
road  so  near  to  another  railroad,  and  on 
a  lower  grade,  as  to  tend  to  weaken  the 
support  of  the  latter,  it  must  build  a  re- 
taining wall  for  the  upper  road,  and  eon-> 
struct  and  operate  its  road  prudently 
and  with  regard  to  the  rights  of  sucii 
other.  And  in  Catholic  Bishop  v.  Chica- 
go (1913)  177  Dl,  App,  187,  where  a 
building  settled  as  the  result  of  excava- 
tions made  by  a  railroad  company  in 
elevating  its  tracks,  as  required  by  and 
in  strict  accordance  with  a  municipal 
ordinance,  it  was  held  that  the  company 
was  liable  for  the  damage,  but  that  it 
was  within  the  power  of  the  city  to  in- 
demnify it.  G.  J.  C. 
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.JOHN  W.  THEISEN 
v. 

DETROIT  TAXICAB  &  TRANSFER  COM- 
PANY, PIff.  in  Err. 

(—  Mich.  — ,  166  N.  W.  901.) 

Bhridenoe  — >  telephone  conversation  •— 
•dmiAstbllity. 

J.  Evidence  of  a  telephone  converBatioii 
acknowledging  responsibility  of  a  corpora- 
tion for  an  automobile  accident  is  not  in- 
admissible because  tlie  identity  and  author- 


ity of  the  person  answering  the  telephone 
is  not  established,  if  the  parties  are  sub- 
scribers to  the  same  system,  the  office  of 
the  corporation  is  called  in  the  usual  man- 
ner, and  the  person  called  to  the  telephone 
assumes  to  be  the  manager  of  the  corpora- 
tion. 

For  other  cases,  see  Evidence,  X.  j,  in  Dig. 
1-52  N,  8. 

Note.  —  For  necessity  and  suffleiency  oC 
identification  as  a  foundation  for  the  admis- 
sion of  a  conversation  or  communication  by 
telephone,  see  annotation  following  this 
case,  post,  720. 
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Same  —  inference  of  agency  —  name  on 
bill. 

2.  The  authority  of  a  person  to  act  for 
a   corporation   may   be   inferred    from   the 
fact  that  bills  of  the  corporation  bear  hia 
name  as  president  of  the  company. 
For  other  oasea,  aee  Evidence,  II.  e,  1,  in 

iSi  N,  8. 

(March  27,  1918.) 

] TERROR  to  the  Circuit  Court  for  Wayne 
J  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  automobile 
in  a  collision  with  a  taxicab  driven  by  an 
alleged  servant  of  defendant.     Affirmed. 

Statement  by  Fellows,  J.: 

Plaintiff's  automobile  was  damaged  in  a 
collision  with  a  taxicab  at  the  intersection 
of  Sixteenth  street  and  Michigan  avenue  in 
the  city  of  Detroit,  and  he  brought  this  suit 
in  justice  court  to  recover  for  such  damages. 
I'pon  appeal  he  recovered  a  judgment  for 
if;66.30.  Upon  the  trial  in  the  circuit  court 
plaintiff  introduced  evidence  of  the  collision 
of  his  automobile  with  a  taxicab  under  such 
circumstances  as  would  render  the  owner  of 
the  taxicab  liable,  proved  the  amount  of  his 
damages,  and  rested  witliout  introducing 
evidence  connecting  defendant  with  the  own- 
ership of  the  taxicab.  Defendant  thereupon 
moved  for  a  directed  verdict  on  this  ground. 
The  court,  without  deciding  the  motion,  al- 
lowed plaintiff  to  reopen  his  case  and  put 
in  further  testimony.  One  of  plaintiff's  at- 
torneys testified  that  he  wrote  defendant 
with  reference  to  the  accident  and  that 
shortly  thereafter  a  man  called  upon  him, 
said  he  was  the  driver  of  the  taxicab  which 
injured  plaintiff's  car.  and  that  he  was  driv- 
ing the  taxicab  for  the  defendant.  On  mo- 
tion this  testimonv  was  stricken  out  as 
hearsay.  Plaintiff  assigns  error  upon  this, 
although  he  appears  to  have  acquiesced  in 
the  ruling.  Plaintiff  also  produced  his  son 
as  a  witness,  and  he  testified  that  he  called 
up  the  defendant  by  telephone,  using  the 
telephone  directory,  and  asked  for  the  man- 
ager; that  he  got  hold  of  Mr.  Paige,  who 
said  he  was  the  manager,  and  discussed  with 
him  the  accident  to  his  father's  car;  that 
Mr.  Paige  said  their  driver  had  reported 
the  accident  and  witness  informed  him  it 
was  his  father's  car:  that  Mr.  Paige  said 
(he  taxicab  belonged  to  defendant  and  tliat 
thev  would  send  the  driver  out  to  see  wit- 
iiess.  Witness  also  stated  that  the  driver 
came  out  to  see  him  the  next  day;  but  as 
he  was  not  there  this  statement  must  be 
treated  as  hearsay.  Defendant  developed  on 
cross-examination  of  this  witness  that  he 
had  never  talked  with  Mr.  Paige  before,  and 
that  he  based   his  testimony  that   it  was 
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Mr.  Paige  on  the  statement  over  the  phon^e 
that  it  was  Mr.  Paige,  and  defendant  then 
asked  to  have  the  testimony  of  this  witness 
stricken  out,  which  motion  was  overruled. 
Defendant  further  developed  on  the  cross- 
examination  of  this  witness  that  he  had 
seen  bills  of  defendant  and  upon  them  it 
appeared  that  Mr.  Paige  was  the  president 
of  defendant's  company.  Plaintiff  again 
rested,  and  the  court  then  refused  to  direct 
a  verdict  for  defendant.  No  testimony  was 
offered  by  defendant,  and  the  case  was  sub- 
mitted to  the  jury  with  a  charge  upon  which 
no  error  is  assigned.  No  claim  is  made  that 
there  is  more  than  one  telephone  company 
in  Detroit,  or  that  there  are  any  special 
circumstances  in  the  case  which  render  the 
telephone  conversation  here  testified  to  in- 
admissible, if  such  conversation^  are  admis- 
sible without  identifying  the  voice  of  the 
party  called. 

Mr.  Clarence  E.  I^ehr  for  plaintiff  io 
error. 

Messrs.  Julius  J.  Lechner  and  William 
R.  McCredie,  for  defendant  in  error: 

Where  it  is  shown  that  the  witness  called 
up  the  other  party  at  his  place  of  business 
through  the  central  station  with  which  both 
were  connected,  and  received  a  response  as 
in  the  usual  course  of  business  over  the 
telephone,  this  is  sufficient  prima  facie  iden- 
tification of  the  speaker  at  the  other  end 
of  the  line  as  the  party  called,  or  his  au- 
thorized agent,  and  upon  such  proof,  the 
ensuing  conversation,  if  otherwise  admissi- 
ble, m^y  be  testified  to  by  the  witness. 

Wolfe  v.  Missouri  P.  R.  Co.  97  Mo.  481, 
3  L.R.A.  639,  10  Am.  St.  Rep.  331,  11  S. 
W.  49  J  Union  Constr.  Co.  v.  Western  X'^. 
Teleg.  Co.  163  Cal.  298,  125  Pac.  242; 
Globe  Printing  Co.  v.  Stahl,  23  Mo.  App. 
451;  Guest  V.  Hannibal  &  St.  J.  R.  Co.  77 
Mo.  App.  262;  Kansas  City  Star  Pub.  Co. 
V.  Standard  Warehouse  Co.  123  Mo.  App. 
13,  99  S.  W.  765;  Star  Bottling  Co.  v. 
Cleveland  Faucet  Co.  128  Mo.  App.  517,  109 
S.  W.  802;  Rock  Island  &  P.  R.  Co.  v.  Pot- 
ter, .36  111.  App.  592;  Rogers  Grain  Co.  v. 
Tanton,  136  111.  App.  533;  Godair  v.  Ham 
Nat.  Bank,  225  111.  572,  116  Am.  St.  Rep. 
172,  80  N.  E.  407,  8  Ann.  Cas.  447;  Gen- 
eral Hospital  Soc.  v.  New  Haven  Rendering 
Co.  79  Conn.  581,  118  Am.  St.  Rep.  173, 
65  Atl.  1065,  9  Ann.  Cas.  168;  Knicker- 
bocker Ice  Co.  V.  Gardiner  Dairy  Co.  107 
Md.  571,  16  L.R.A.(N.S.)  746,  69*  Atl.  405; 
Miller  v.  Leib,  109  Md.  425,  72  Atl.  466; 
Conkling  v.  Standard  Oil  Co.  138  Iowa,  596, 
116  N.  W.  822;  Western  U.  Teleg.  Go.  v. 
Rowell,  163  Ala.  314,  45  So.  73:  Barrett 
V.  Magner,  105  Minn.  120,  127  Am.  St.  Rep. 
531,  117  N.  W.  245;  Holzhauer  v.  Sheenv, 
127  Ky.   35,   104   S.  W.  1034;   Gilliland  v. 
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Southern  R.  Co.  85  S.  C.  36,  27  L.R.A. 
(X.S.)  1106,  137  Am.  St.  Rep.  861,  67  S.  E. 
20;  Gardner  v.  Hermann^  116  Minn.  161, 
133  N.  W.  658. 

A  prima  facie  case  of  agency  being  estab- 
lished, the  defendant  company  Is  bound  by 
the  admissions  of  the  agent  testified  to  by 
plaintiff's  witness. 

Randall  v.  J.  A.  Fay  i  E.  Co.  168  Mich. 
030,  123  N.  W.  574. 

Fellows,  J.,  delivered  the  opinion  of  the 
court : 

The  important  questions  presented  on  this 
record  are  the  admissibility  of  the  telephone 
conversation  and  its  effect.  Upon  these 
questions  ihe  authorities  are  not  in  har- 
mony. This  court  has  already  held  that  a 
telephone  conversation  is  admissible  where 
the  identity  of  the  persons  communicated 
with  by  telephone  is  established.  Harrison 
Granite  Co.  v.  Pennsylvania  R.  Co.  145 
Mich.  712,  108  N.  W.  1081.  The  conten- 
tion here  goes  further,  and  we  are  now 
called  upon  to  determine  the  admissibility 
and  effect  of  a  telephone  conversation  con- 
ducted in  the  usual  manner  in  the  business 
world,  by  ascertaining  through  the  direc- 
tory the  number  of  the  subscriber  and  then 
being  connected  with  that  subscriber 
through  "central,"  and  conducting  such  con- 
versation. 

Courts  must  take  judicial  ■  knowledge  of 
modern  discoveries  and  inventions  that  have 
become  of  general  and  almost  universal  use 
in  our  commercial  life.  The  telephone  is  no 
longer  a  luxury  or  even  a  mere  convenience, 
but  is  a  necessity  in  the  conduct  of  busi- 
ness,  especially  in  our  large  cities.  We  can- 
not close  our  eyes  to  the  fact  that  a  very 
large  and  considerable  portion  of  the  busi- 
ness of  the  country  is  transacted  over  it 
and  by  its  use,  nor  that  mistakes  in  con- 
nections are  infrequent,  and  when  they  oc- 
cur the  party  calling  is  at  once  informed 
of  the  mistake  by  the  party  at  the  other 
end  of  the  line.  We  cannot  close  our  eyes 
to  the  fact  that  business  transactions  of 
large  moment  and  private  affairs  daily  de- 
pend upon  the  presumption  and  inference 
that  by  the  use  of  the  telephone  parties 
have  conversed  with  the  actual  party  called, 
and  that  the  party  answering  was,  in  the 
absence  of  a  mistaken  connection,  the  per- 
son called  for  and  was  the  person  whom  he 
represented  himself  to  be.  The  business 
man  who  installs  a  telephone  in  his  office 
invites  the  public  to  transact  l)usineR8  with 
him  by  its  use,  and  he  extends  such  invita- 
tion with  the  knowledge  that  such  presump- 
tions and  inferences  exist  in  the  business 
world. 

We  have  stated  that  the  authorities  are 
not  in  harmony,  but  we  are  persuaded  tliat 


those  cases  holding  'such  conversations  ad- 
missible are  by  far  the  better  reasoned,  and 
that  the  weight  of  authority  sustains  the- 
admissibility  of  such  proof.  Most  of  the- 
cases  to  the  contrary  pass  the  question  with 
but  little  discussion,  and  some  of  them  are 
earlier  cases  before  telephones  became  so 
thoroughly  tested  and  intrenched  in  busi- 
ness life.  None  of  the  cases  sustaining  the 
admissibility  of  such  conversations,  so  far 
as  we  can  ascertain,  lose  sight  of  the  rule 
that  agency  may  not  be  proved  by  state- 
ments of  the  agent,  nor  the  rule  that  the  au- 
thority of  the  agent  must  be  established 
to  bind  the  principal  by  his  acts,  but  pro- 
ceed upon  the  theory  based  upon  business 
experience,  that  when  one  in  the  Usual  man- 
ner obtains  the  office  of  another  on  the  tele- 
phone, a  prestimption  or  inference  arises, 
sufficient  to  make  a  prima  facie  case,  that 
the  person  who  is  in  fact  summoned  to  the 
telephone  and  who  conducts  the  negotia- 
tions is  authorized  so  to  do,  rather  than  to 
assume  until  the  contrary  is  proved  that  he 
is  an  officious  intermeddler  with  the  affairi^ 
of  others. 

Mr.  Wigmore,  in  his  work  on  Evidence 
(§  2155),  written  in  1904,  says: 

**In  proving  the  receipt  of  a  communica- 
tion by  telephone,  any  one  of  several  dis- 
tinct principles  of  evidence  may  be  involved, 
and  give  rise  to  distinct  objections,  whose 
validity  may  rest  on  different  considera- 
tions. 

"(1)  B  asserts  that  certain  words  (as- 
sumed to  be  receivable  as  admissions  or  the 
like)  were  uttered  to  him  by  A  over  the 
telephone :  how  can  B  testify  that  the  antipli- 
onal  speaker,  was  A?  This  involves  genu- 
inely the  principle  of  authentication;  and 
three  situations  are  to  be  distinguished: 

"(a)  It  is  generally  conceded  that  a  per- 
son may  be  recognized  and  identified  by 
his  voice,  if  the  hearer  is  acquainted  with 
the  speaker's  voice.  Assuming,  then,  that 
B  is  thus  acquainted  with  A's  voice,  and 
that  voices  can  sometimes  be  distinguished 
on  the  telephone,  and  that  B  did  in  this 
instance  distinguish  A's  voice,  then  B's  be- 
lief that  A  was  the  speaker  is  founded  on 
sufficient  evidence.  This  much  seems  to  be 
generally  accepted. 

*'(b)  But  if  there  is  no  recognition  of 
voice,  what  can  supply  suflScient  evidence  to 
authenticate  the  antiphonal  speaker?  Jn 
a  given  case,  no  doubt,  sundry  circumstancen 
(including  other  admissions,  and  the  like) 
may  suffice.  But,  apart  from  special  cir- 
cumstances, can  any  rule  be  laid  down? 
Xo  one  has  ever  contended  that  if  the  per- 
son first  calling  up  is  the  very  one  to  be 
identified,  his  mere  purporting  to  be  A  is 
sufficient,  any  more  than  the  mere  purport- 
ing signature  of  A  to  a  letter  would  be 
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sufficient.  The  only  case  practically  pre- 
sented therefore  is  that  of  B's  calling  up 
A  and  being  answered  by  a  person  purport- 
ing to  be  A.  There  is  much  to  be  said  for 
the  circumstantial  trustworthiness  of  mer- 
cantile custom^  by  which,  in  average  ex- 
perience, the  numbers  in  the  telephone  di- 
rectory do  correspond  to  the  stated  names 
^lul  addresses,  and  the  operators  do  call 
up  the  correct  number,  and  the  person  called 
does  in  fact  answer.  These  circumstances 
hufilce  for  some  reliance  in  mercantile  af- 
fairs; and  it  would  seem  safe  enough  to 
treat  them  in  law  as  at  least  sufficient  evi- 
dence to  go  to  the  jury,  just  as  testimony 
haned  on  prices  current  is  received.  This 
view  has  received  some  judicial  support, 

"(c)  An  additional  element  enters  where 
the  antiphonal  speaker  does  not  purport  to 
be  a  particular  person,  hut  merely  some 
member  of  the  office  staff  authorized  to 
make  a  contract  or  an  admission.  Here 
the  question  is  whether  there  is  sufficient 
evidence  that  he  was  really  a  person  acting 
in  the  opponent's  office  and  authorized  for 
such  transactions,  or  was  a  mere  intruder, 
or  bvstander,  or  unauthorized  clerk.  On 
tlie  principle  above  suggested  (though  not 
with  the  same  force)  mercantile  experience 
may  well  suffice,  by  which  customarily  the 
person  who  is  in  fact  summoned  to  the  tele- 
phone and  proceeds  to  conduct  the  negotia- 
tion is  prima  facie  a  person  authorized  to 
do  so,  precisely  as  a  person  receiving  money 
at  the  cashier's  desk  is  presumably  author- 
ized to  do  80.  Upon  this  point  there  is 
little  judicial  inclination  to  take  the  liberal 
view.  In  any  event,  particular  additional 
circumstances  may  always  suffice  to  com- 
plete the  gap." 

Since  the  publication  of  Mr.  Wigmore's 
work  the  supreme  court  of  California  has 
considered  this  question  at  some  length  in 
the  case  of  Union  Constr.  Co.  v.  Western 
U.  Teleg.  Co.  163  Cal.  298,  125  Pac.  242. 
In  this  case  a  Mr.  Veeder  testified  that  he 
called  the  central  telephone  office  and  asked 
to  \m  connected  with  the  office  of  defend- 
ant telegraph  company;  the  connection  was 
made  and  someone  responded,  apparently 
at  the  Western  Union  office.  He  inquired 
if  that  was  the  Western  Union  Telegraph 
office  and  received  the  answer  **Yes."  He 
did  not  recognize  the  voice  and  had  no 
means  of  knowing  that  lie  was  connected 
with  defendant's  office,  other  than  that  he 
had  made  the  call  in  the  usual  way.  The 
court  considers  the  rules  we  have  hereto- 
fore adverted  to  with  reference  to  proof  of 
agency  and  sayst  "We  are  of  the  opinion, 
however,  that  there  was  sufficient  circum- 
stantial evidence  to  make  a  prima  facie 
case  of  identity  and  authority." 

The   court  then   proceeds   to  discuss  the 
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question,  and  after  considering  it  fully  an^ 
nounces  ilie  following  rule :  **Fot  these  rea- 
sons we  conclude  that  when  it  appeared 
that  plaintiff  and  defendant  each  main- 
tained a  business  office  in  the  same  city, 
that  each  has  a  telephone  in  such  office  con- 
necting with  the  same  city  telephone  8y8>teni, 
with  their  respective  names  and  numbers 
in  the  regular  telephone  directory,  that 
plaintiff  called  on  the  operator  at  the  cen- 
tral station,  in  the  usual  way,  for  a  con- 
nection with  defendant's  office,  that  a  con- 
nection was  thereupon  made  at  the  central 
station  with  some  line,  apparently  in  the 
usual  manner,  that  someone  responded  at 
the  other  end  of  the  line,  and,  being  asked, 
answered  that  that  end  was  the  office  of 
the  Western  Union  Telegraph  Company, 
there  was  sufficient  prima  facie  proof  that 
the  person  answering  was  the  agent  of  the 
defendant  at  its  said  office,  employed  there 
by  it  to  receive  for  it  such  communications 
as  should  come  in  that  manner.  All  of 
these  conditions  were  shown  to  exist  upon 
the  trial  of  this  ease,  either  bv  direct  evi- 
dence  or  by  fair  and  reasonable  inference, 
or  aa  matters  of  judicial  knowledge." 

After  calling  attention  to  the  authorities 
on  the  .question,  the  court  says:  ''The  gen- 
eral rule,  as  gathered  from  the  foregoing 
decisions,  is  that  where  it  is  shown  that 
the  witness  called  up  the  other  party  at 
his  place  of  business,  through  the  central 
station  with  which  both  were  connected,  and 
received  a  response  as  in  the  usual  course 
of  business  over  the  telephone,  this  is  suf- 
ficient prima  facie  identification  of  the 
speaker  at  the  other  end  of  the  line  as  the 
party  called,  or  his  authorized  agent,  and 
that,  upon  such  proof,  the  ensuing  conversa- 
tion, if  otherwise  admissible,  may  be  testified 
to  by  the  witness.  It  is  proper  to  add  that 
the  weight  of  such  evidence  depends  largely 
upon  the  circumstances  of  each  case  and  is 
always  a  question  for  the  trial  coQrt  or 
jury." 

Th^  supreme  court  of  IIlinoiB  has  also 
considered  this  question  since  the  publica- 
tion of  Mr.  Wigmore's  work  on  Evidence,  in 
the  case  of  Godair  v.  Ham  Nat.  Bank,  225 
III.  572,  116  Am.  St.  Bep.  172,  80  K.  E. 
407,  8  Ann.  Cas.  447.  In  this  case  a  wit- 
ness who  was  formerly  cashier  of  the  bank 
was  permitted  to  testify  that  he  called  up 
the  Godair  Commission  Company  by  tele- 
phone and  asked  for  Mr  Godair,  but  waa 
informed  that  he  was  out;  later  the  com- 
mission company  called  up  the  bank  and 
said  the  party  wanted  by  the  bank  was  now 
in,  and  he  thereupon  had  the  conversation 
in  which  he  inquired  if  drafts  of  one  More- 
land  upon  the  Godair  Commission  Company 
would  be  paid.  The  party  he  talked  with 
said  they  would.    The  witness  did  not  know 
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Mr.  Godair,  did  not  recognize  h\»  voioe^  and 
could  not  say  with  whom  he.  talked.  It  was 
held  that  the  testimony  was  admissible  and 
its  weight  for  the  jury. 

Among  the  cases  to  the  same  effect  which 
have  been  decided  since  the  publication,  of 
"Mr.  Wigmore^  work  on  Evidence  will  be 
found  the  foUowing:  Conkliag  t.  Standand 
Oil  Co.  138  Iowa,  596,  116  N.  W.  822; 
Knickerbocker  Ice  Coi  v.  Gardiner  Dairy 
Co.  107  Md.  556,  16  L.RA.(N.S.)  746,  69 
Atl.  405;  Gilliland  v.  Southern  R.  Co.  85 
S.  C.  20,  27  L.R.A.(N.S.)  1106,  137  Am.  St. 
Rep.  861,  67  S.  E.  20;  Holshauer  v.  She«'v«cy, 
127  Ky.  28,  104  6.  W.  1034;  General  Hospi- 
tal Soc.  V.  New  Haven  Rendering  Co.  79 
Conn.  5$1,  118  Am.  St.  Rep.  173,  63  Atl. 
1065,  9  Ann.  Cas.  168;  Barrett  v.  Mag- 
ner,  105  Minn.  118,  127  Am.  St.  Rep.  531, 
117  K.  W.  245.  There  are  others,  but  we 
cite  ttiese  as  supporting  and  sustaining  Mr. 
Wigmore's  text. 

In  the  case  of  Reed  v.  Burlington,  G. 
R.  &  N.  IL  Co.  72  Iowa,  166,  2  Am.  St. 
Rep.  243,  33  N.  W.  451,  the  court,  in  con- 
sidering an  objection  to  a  telephone  com- 
munication, said:  ''It  is  claimed  that  the 
testimonv  as  to  the  communication  bv  tele- 
phone  should  have  been  excluded,  because 
it  was  with  some  unknown  person,  and 
ought  not  to  bind  the  defendant.  It  ap- 
pears that  the  telephone  was  placed  in  the 
yards  for  the  very  purpose  of  communicat- 
ing with  the  office.  It  was  the  means  of 
communication  provided  by  the  defendant; 
and,  in  the  absence  of  any  [testimony] 
showing  that  some  officious  intruder  had 
taken  up  quarters  in  the  office,  and  asMimed 
to  transact  the  business  of  the  company,  it 
ought  to  be  presumed  that  the  commuica- 
tion  was  made  with  one  having  authority 
to  give  directions  ajs  to  the  matter  inquired 
about." 

In  Wolfe  V.  Missouri  P.  R.  Co.  97  Mo. 
473,  3  L.R.A.  539,  10  Am.  St.  Rep.  331,  11 
S.  W.  49,  the  court,  speaking  through  Mr. 
Justice  Barclay,  said:  "A  question  arose 
incidentally  at  the  trial  upon  the  admission 
in  evidence  of  a  conversation  held  through 
the  telephone  between  someone  at  the  instru- 
ment in  plain  tiffs-'  private  office  and  the 
witness.  It  was  admitted,  thougli  the  wit- 
ness did  not  identify  the  voice  of  the  speak- 
er as  that  of  either  of  the  plaintiffs  or 
their  clerk.  The  courts  of  justice  do  not 
ignore  the  great  improvement  in  the  means 
of  intercQinmunication  which  the  telephone 
has  made.  Its  nature,  operation,  and  ordi- 
nary uses  are  facts  of  general  scientific 
knowledge,  of  which  the  courts  will  take 
judicial  notice  as  part  of  public  contempo- 
rary hi.story.  When  a  person  places  himself 
in  connection  with  the  telephone  system 
through  an  instrument  in  his  office,  he  there- 


by invites  communication,  in  relation  to  his 
business,  through  tliat  channel.  ConTersa- 
tions  so  h^ld  are  as  admissible  in  evidence 
as  personal  interviews  by  a  customer  with 
an  unknown  clerk  in  charge  of  an  ordinary 
shop  would  be  in  relation  to  the  business 
there  carried  on.  Tire  fact  that  the  voice 
&t  thB  telephone- was  Bot  identified  does  not 
render  the  conversation  inadmissible.  The 
ruling  here  announced  is  intended  to  de- 
termine merely  the  admissibility  of  such 
conversations  in  such  circumstances,  but 
not  the  effect  of  such  evidence  after  its  ad- 
mission. It  may  be  entitled,  in  each  in- 
stance, to  much  or  little  weight  in  the  es- 
timation of  the  triers  of  fact,  according 
to  their  views  of  its  credibility,  and  of  the 
other  testimony  in  support  or  in  contradic- 
tion of  it." 

In  the  case  of  Western  U.  Teleg.  Co.  v. 
Rowell,  153  Ala.  295,  4.)  So.  73,  the  plain- 
tiff testified  to  calling  the  telegraph  com- 
pany by  telephone  and  having  a  conversa- 
tion with  the  person  who  answered  the 
phone  after  the  connection  was  made.  The 
evidence  elicited  by  the  conversation  over 
the  telephone  tended  to  show  that  the  tele- 
graph company  was  lacking  in  diligence  in 
the  delivery  of  the  message.  It  was  held 
that  the  evidence  was  admissible  and  its 
weight  for  the  jury.  See  also  the  follow- 
ing cases:  Globe  Printing  Co.  v.  Stahl.  23 
Mo.  App.  451;  Rock  Island  &  P.  R.  Co.  v. 
Potter.  36  111.  App.  590;  Rogers  Grain  Co. 
V.  Tanton.  136  III.  App.  .133:  Guest  v.  Han- 
nibal &  St.  J.  R.  Co.  77  Mo.  App.  258; 
Oskamp  v.  Gadsden,  35  Neb.  7,  17  L.R.A. 
440,  37  Am,  St.  Rep.  428,  52  N.  W,  718; 
Kansas  City  Star  Pub.  Co.  v.  Standard 
Warehouse  Co.  123  Mo.  App.  13,  99  S.  W. 
765. 

In  the  instant  case  it  is  not  necessary 
that  we  go  as  far  as  the  rule  which  has 
been  adopted  in  some  of  the  cited  cases 
goes;  it  is  sufficient  that  we  hold,  and  we 
do  hold,  that,  where  l>oth  parties  are  sub- 
scribers to  the  same  telephone  exchange,  and 
one  party,  using  the  telephone  directory  to 
ascertain  the  number  of  the  other  party, 
calls  for  such  other  party,  and  is  connected 
by  central  with,  such  other  party,  and  a 
conversation  ensues  in  which  the  party 
called  responds  and  informs  the  party  call- 
ing that  he  is  the  party  called,  upon  proof 
of  such  facts,  a  rebuttable  presumption  or 
inference  arises  sufficient  to  make  a  prima 
facie  case  of  identity. 

The  testimonv  shows  that  hills  of  defend- 
ant  bore  the  name  of  Mr.  Paige  as  presi- 
dent of  the  company.  This  court  has  held 
that  agency  may  be  inferred  from  the  fact 
that  circulars  and  letterheads  of  the  defend- 
ant  described   one   as   its   agent.     Randall 
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V.  J.  A.  Fay  A  E.  Co.  168  Mich.  630,  123 
N.  W.  574.  See  also  Leo  Austrian  &  Co.. 
V.  Springer,  04  Mich.  343,  34  Am.  St.  Rep. 
350,  54  N.  W.  60. 


There  was  no  error  in  receiving  the  tele- 
phone conversation  in  evidence,  or  in  re- 
fusing to  direct  a  verdict  for  the  defendant. 

The  judgment  is  affirmed. 


Annotatioii — Necessity  «nd  sufficiency  of  identificatioii  as  a  foundation  for 
the  admission  of  a  conversation  or  commimication  by  telephone. 


This  note  supplements  a  note  on  the 
same  subject  appended  to  Planters'  Cot- 
ton Oil  Co.  V.  Western  U.  Teleg.  Co.  6 
L.R.A.{N.S.)  1180. 

By  the  weight  of  authority  evidence 
is  admissible  as  to  conversations  over 
the  telephone,  where  the  witness  has 
called  for  a  designated  person  at  his 
place  of  business  and  the  one  answering 
the  telephone  and  carrying  on  the  coa- 
versation  claims  to  be  the  person  called 
for.  This  rule  is  based  upon  the  appar- 
ent necessity,  in  view  of  the  constant 
use  of  telephones,  of  holding  that  where 
a  telephone  conversation  is  carried  on 
in  the  ordinary'  and  usual  manner,  and 
is  had  in  the  usual  way,  evidence  of  the 
conversation  must  be  admissible,  the 
weight  attached  thereto  to  be  a  matter 
for  the  consideration  of  the  jury  in  view 
of  all  the  surrounding  circumstances,  in- 
cluding the  admissions  or  denials  of  the 
other  party  to  the  conversation.  The 
following  cases  support  this  to  the  ex- 
tent indicated  bv  the  analvsisr 

— Monarch  Liverv  Co.  v.  Luck  (1914) 
184  Ala.  518,  63  So.  666,  holding  that 
evidence  is  admissible  of  a  conversation 
over  the  telephone  with  the  proprietor 
of  a  livery  stable  concerning  the  business 
carried  on  there,  where  connection  was 
had  after  the  phone  number  of  the  stable 
was  given  by  the  witness; 

— Western  U.  Teleg.  Co.  v.  Saunders 
(1900)  164  Ala.  234,  137  Am.  St.  Rep. 
35,  51  So.  176,  holding  that  evidence  is 
admissible  of  a  conversation  over  the 
telephone  between  a  third  person  and  a 
telegraph  company,  after  connection  was 
bad  with  the  company,  in  which  the  com- 
pany agreed  to  transmit  a  certain  mes- 
sage, it  being  also  shown  that  the  mes- 
sage was  transmitted  and  delivered  by 
the  company  in  accordance  with  such 
conversation,  although  not  delivered 
promptly ; 

— Western  U.  Teleg.  Co.  v.  Rowell 
(1007)  153  Ala.  314,  45  So.  73,  holding 
that  evidence  is  admissible  of  a  con- 
versation by  telephone  with  a  telegraph 
company  where  it  is  shown  that  the 
operator  was  asked  for  connection  with 
this  company,  and  the  conversation  was 
carried  on  with  the  person  answering 
after   such    connection    was   graven,    al- 
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though  the  identity  of  such  person  was 
not  otherwise  shown.  There  was,  ho"w- 
ever,  evidence  which  tended  to  show 
that  the  person  answering  the  phone 
and  with  whom  the  conversation  Tvas 
had  was  one  who  had  authority  to  speak 
for  the  company; 

— General  Hospital  Soc.  v.  New  Ha- 
ven Rendering  Co.  (1907)  79  Conn.  Doi. 
118  Am.  St.  Rep.  173,  65  Atl.  1065,  9 
Ann.  Cas.  168,  holding  that  evidence 
is  admissible  by  an  agent  of  a  hospi- 
tal that  he  received  a  telephone  call 
purporting  to  'be  from  defendant  com- 
pany, asking  for  the  despatch  of  an 
ambulance  to  its  place  of  business ; 

— Tonkin-Clark  Realtv  Co.  v.  Hedpres 
(1913)  24  Idaho,  304/  133  Pac.  669, 
holding  that  evidence  is  admissible  of 
a  conversation  over  the  telephone  with 
a  person  who  represented  himself  to 
be  a  party  to  the  transaction,  where  the 
agreement  thereby  made  was  acted  upon 
and  recognized.  In  such  case  the  jury 
are  the  judges  as  to  the  identitv  of  the 
person    carrving   on    the    conversation: 

--Gk)dair  v.  Ham  Nat.  Bank  (1907)  225 
m.  572,  116  Am.  St.  Rep.  172,  80  N. 
E.  ^7,  8  Ann.  Cas.  447,  holding  that 
evidence  of  a  conversation  is  admissi- 
ble where  the  witness  testifies  that  he 
gave  the  number  of  the  company  and 
inquired  by  name  foi*  the  man  known 
to  him  to  be  the  manager,  and  was 
told  that  he  was  not  then  in,  but  later 
he  received  a  call  from  the  company, 
saying  that  the  party  asked  for  was 
then  in,  and  that  he  then  had  the  con- 
versation in  question  with  such  party; 
to  the  same  effect  is  Kim  v.  Chicago 
Journal  Co.   (1915)  195  HI.  App.  197: 

— Delanev  v.  McNeil  &  H.  Co.  (1015) 
195  m.  App.  524,  holding  to  be  admis- 
sible a  conversation  over  the  telephone 
between  the  Ti'itness  and  a  person  an- 
swering the  telephone  call  from  the 
place  of  business  of  the  person  called: 

— Goldstein  v.  Freudenberg  (1914) 
191  m.  App.  63,  holding  to  be  admissi- 
ble evidence  of  a  conversation  after 
connection  is  had  with  the  place  of 
business  of  the  person  called  for,  the 
conversation  being  had  with  someone 
claiming  to  represent  him,  and  relat- 
ing to   the  business  there   carried   onj 
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— Tabot  Goal  &  Supply  Co.  v.  Cohen 
(1915)  189  HL  App.  190,  holding  that 
where  the  speaker  over  a  telephone 
gave  his  name  to  the  witness  and  prom- 
ised to  send  him  a  check  for  a  certain 
amount,  and  the  witness  received  the 
check  the  next  morning,  the  identity 
of  the  speaker  was  sufficiently  estab* 
11  shed  to  render  admissible  evidence  of 
the  conversation; 

— Trapip  V.  RockfoTd  Electric  Co. 
(1914)  186  HL  App.  379,  holding  that 
in  order  to  prove  notice  to  an  electric 
company  of  a  defective  wire,  evidence 
is  admissible  that  the  witness  called 
the  number  of  the  company  and  report- 
ed such  defect  to  the  person  answering 
the  call; 

—Stewart  v.  Soenksen.  (1913)  173 
JXL  App.  1,  holding  that  to  prove  non- 
residence  of  the  maker  of  a  note,  evi- 
dence is  admissible  of  a  telephone 
conversation  between  the  teller  of  a 
bank  and  a  woman  who  said  that  she 
was  the  maker's  aunt; 

—Collins  V.  Wells,  F.  &  Co.  Exp. 
(1908)  140  Iowa,  304,  118  N.  W.  401, 
holding  that  to  show  that  the  injury 
complained  of  was  occasioned  by  a 
certain  company's  wagon,  evidence  is 
admissible  of  a  conversation  over  a 
telephone  between  the  plaintiff  and  a 
person  who  answered  when  he  asked 
for  connection  with  the  company,  such 
person  admitting  that  the  wagon  in 
question  was  one  of  the  company's 
wagons,  and  stating  that  they  had  sent 
a  phvsician  out  to  attend  the  witness; 

—Cox  V.  Cline  (1910)  147  Iowa,  353, 
126  N.  W.  330,  holding  that  where  a 
telephone  call  for  a  certain  person  is 
answered  by  someone  who  claims  to  be 
the  person  called  for,  and  who  talks 
familiarly  with  reference  to  the  tran- 
saction to  which  the  conversation  re- 
lates, and  it  is  shown  that  the  person 
called  for  was  at  the  place  at  the  time 
the  call  was  made,  the  jury  are  justified 
in  finding  that  such  person  answered 
the  telephone  and  had  the  conversation 
claimed; 

— Oonkling  v.  Standard  Oil  Co.  (1908) 
138  Iowa,  696,  116  N.  W.  822,  holding 
that,  in  order  to  prove  a  warranty,  evi- 
dence is  admissible  that  a  third  person, 
before  the  purchase,  telephoned  the 
Keller  in  behalf  of  the  buyer,  and  the 
peller  stated  the  wari*anty  upon  which 
the  article  was  sold; 

—Miller  v.  Leib  (1909)  109  Md.  414, 
72  Atl.  466,  holding  that  evidence  is 
admissible  of  a  conversation  with  a 
physician  at  his  place  of  business  in 
which  he  stated  that  he  could  not  an- 


I  swer  the  call  for  his  services  at  once, 
[  but  would  do  so  later,  altlioiigh  the 
witness  could  not  identify  the  voice  Of 
the  speaker; 

— ^Knickerbocker  Ice  Co.  v.  Gardiner 
Dairy  Co.  (1908)  107  Md.  566,  16 
L.R.A.(N.S.)  746,  69  Atl.  405,  holding 
that  evidence  is  admissible  that  the 
witness  telephoned  to  a  person's  place 
of  business  and  ordered  an  article 
which  was  delivered  to  him,  although 
be  was  not  able  to  identify  the  speak- 
er; 

— Theisen  v.  Detroit  Taxicab  & 
TRANSPfJR  Co.  ante,  715,  holding  that 
where  one  peihson  in  the  usual  manner 
calls  another  over  the  telephone  at  his 
place  of  business,  and,  after  connection 
is  had,  is  answered  by  one  assuming 
to  be  the  person  called,  evidence  of 
the  conversation  is  admissible; 

— Gardner  v.  Hermann  (1911)  JL16 
WUnn.  161,  133  N.  W.  558,  holding  that 
where  a  telephone  call  for  a  person 
at  his  place  of  business  is  answered 
by  someone  affirming  his  authority  to 
speak  for  the  person  called  for  with 
reference  to  the  business  carried  on  at 
such  place;  this  is  sufficient  to  render 
admissible  evidence  of  the  conversa- 
tion ; 

—Barrett  v.  Magner  (1908)  105 
Minn.  118,  127  Am.  St.  Rep.  531,  117 
N.  \7.  245,  holding  that  where  a  per- 
son was  called  for  over  the  telephone 
at  his  place  of  business,  and  the  in- 
formation was  given  that  tjbe  person 
called  for  was  out,  but  would  be  called, 
and  subsequently  another  person  an- 
swered and  said  that  he  was  the  person 
wanted,  evidence  is  admissible  of  the 
conversation  between   the  parties; 

—St.  Paul  F.  &  M.  Ins.  Co.  v.  Mc- 
Quaid  (1917)  114  Miss.  430,  75  So.  256, 
holding  that  evidence  is  admissible  of 
a  conversation  with  a  person  talking 
from  the  place  of  business  of  the  party 
called  for,  where  the  speaker  represent- 
ed that  he  was  a  clerk  of  such  party, 
and  would  look  after  the  business  to 
which  the  conversation  related; 

— Kansas  City  Star  Pub.  Co.  v. 
Standard  Warehouse  Co.  (1907)  123 
Mo.  App.  13,  99  S.  W.  765,  holding 
that  evidence  is  admissible  of  a  tele- 
phone conversation  with  reference  to 
a  contract  with  a  certain  company, 
where  the  person  calling  the  witness 
over  the  telephone  represented  that  he 
was  president  of  the  company; 

— Jenderson  v.  Hansen  (1915)  50 
Mont.  216,  146  Pac.  473,  holding  to  be 
admissible  evidence  of  a  conversation 
between  the  employee  of  one  bank  with 
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the  employee  of  another  bank  with 
reference  to  banking  business,  although 
the  conversation  was  in  behalf  of  a 
third  person; 

— Heckman  v.  Davis  (1916)  —  Okla. 
— ,  155  Pao.  1170,  holding  that  where 
a  certain  person  was  called  for  over 
the  telephone,  and  a  conversation  was 
had  with  the  person  answering  the  call 
nnd  claiming  to  be  the  person  called, 
the  conversation  is  admissible  in  evi- 
dence, its  weight  and  the  identity  of 
the  speaker  being  questions  of  fact  for 
the  jury; 

— Clough  V.  Western  U.  Teleg.  Co. 
(1915)  99  S.  0.  484,  83  S,  E.  916,  hold- 
ing that  where  a  message  delivered 
over  the  telephone  was  later  confirmed 
by  the  delivery  of  a  written  message, 
evidence  of  the  conversation  over  the 
telephone  is  admissible; 

-r-Gilliland  v.  Southern  R.  Co.  (1910) 
86  S.  0.  36,  27  L.R.A.(N.S.)  1106,  137 
Am.  St.  Rep.  861,  67  vS.  E.  20,  holding 
that  there  is  a  presumption  that  the 
person  answering  the  telephone  at  a 
place  of  business  is  authorized  to  speak 
for  the  owner,  where  he  clnims  to 
speak  for  the  latter  with  reference  to 
the  business  carried  on; 

— Delaware  Ins.  Co.  v.  Wallace  (1913) 
—  Tex.  Civ.  App.  — ,  160  S.  W.  1130, 
holding  that  where  a  person  called  in- 
surance agents  over  the  telephone  by 
their  exchange  number,  and  carried  on 
a  conversation  with  a  person  answer- 
ing the  call,  in  which  he  asked  to  have 
a  certain  indorsement  made  on  an  in- 
surance policy  and  the  speaker  agreed 
to  make  the  same,  evidence  of  this  con- 
versation is  admissible;  to  the  same 
effect  as  to  an  admission  in  a  conversa- 
tion over  the  telephone,  see  Olds  Motor 
Works  V.  Churchill  (1915)  —  Tex.  Civ. 
App.  — ,  175  S.  W.  785; 

—Stein  V.  Jasculca  (1917)  165  Wis. 
317,  162  N.  W.  182,  holding  to  be  ad- 
missible evidence  of  a  telephonic  com- 
munication between  the  buyer  and 
seller,  each  of  whom  were  members  of 
a  telephonic  exchange,  the  buyer  call- 
ing the  seller's  number  and  being 
connected  with  someone  who  talked  for 
and  claimed  to  be  the  seller. 

Where  a  long-distance  call  was  put 
in  for  a  certain  company,  and  after 
the  connection  was  given  the  party  an- 
swering the  call  claimed  to  be  talking 
for  this  company,  evidence  of  the  con- 
versation between  the  parties  concern- 
ing the  business  of  the  company  is 
admissible.     Medlin  v.  Adams  Grain  & 
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Provision  Co.  (X915)  100  S.  0.  359,  84 
S.  E.  867. 

In  this  connection  it  has  been  as- 
serted that  a  conversation  over  the 
telephone  between  an  agent  of  one  oom- 
pany,  at  its  office,  with  a  person  in 
the  office  of  another  company,  speak- 
ing for  it,  unaccompanied  by  evidence 
that  the  person  speaking  for  the  latter 
company  was  authorized  to  use  its 
telephone  for  the  purpose  of  communi- 
cating messages  from  its  office,  other 
than  the  presumption  arising  from  the 
use  of  the  telephone  and  the  course 
of  business  and  experience  necessarily 
involved  in  the  use  thereof  for  com- 
munication, is  prima  facie  admissible 
for  any  purpose  that  the  conversation 
with  the  person  at  the  company's  office, 
apparently  an  agent  thereof^  would  be. 
General  Hospital  Soc.  v.  New  Haven 
Rendering  Co.  (1907)  79  Oonn.  581,  118 
Am.  St.  Rep.  173,  65  Atl.  1065,  9  Ann. 
Cas.  168. 

The  New  York  cmrt  refuses  to  ex- 
tend the  rule  admitting  evidence  of  a 
conversation  over  the  telephone  to  the 
extent  that  it  has  been  extended  in 
many  jurisdictions.  For  example,  in 
this  jurisdiction  it  is  held  that  where 
a  telephone  call  is  for  a  designated 
person,  and  a  person  answers  the  call 
and  claims  to  be  the  person  wanted, 
evidence  of  the  conversation  had  be- 
tween the  parties  is  not  admissible 
where  the  fact  of  the  conversation  is 
denied  and  there  is  no  evidence  that 
the  place  where  the  call  was  made  was 
the  business  office  or  place  of  business 
of  the  party  called,  and  the  speaker  was 
not  identified  by  his  voice  or  in  any 
other  manner.  Mankes  v.  Fishman 
(1914)  163  App.  Div.  789,  149  N.  Y. 
Supp.  228.  This  case  is  not  necessari- 
ly inconsistent  with  the  cases  already 
considered.  In  Homeopathic  Hospital 
V.  Chalmers  (1916)  94  Misc.  600,  157 
K.  T.  Supp.  1000,  however,  it  is  held 
that  a  conversation  over  the  telephone 
is  not  admissible  where  one  party  was 
an  employee  of  a  hospital  and  the  other 
party  was  a  person  calling  the  hospi- 
tal from  a  certain  place  of  business, 
and  claiming  to  be  the  proprietor  of 
such  place.  And  in  Ad  Abrahams  Co. 
V.  Komarow  (1912)  137  N.  Y.  Supp. 
862,  evidence  of  a  conversation  is  held 
to  be  inadmissible,  although  the  person 
answering  a  call  for  connection  with 
a  certain  company  claimed  to  be  an 
officer  of  the  company,  the  witness, 
however,  not  being  able  to  recognize 
the  voice  of  the  person  with  whom  he 
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talked.  And  see  Boaner  Mfg.  Co.  y. 
Taanenbaum  (1918)  169  N.  7.  Supp. 
43,  holding  to  be  inadmissible  evidence 
of  a  eonversation  over  the  telephone 
where  the  only  identification  of  the 
speaker  was  the  fact  that  the  witness 
■gave  the  telephone  number  of  the 
speaker,  and  the  person  answering  the 
«all  claimed  to  be  the  person  called. 
To  the  same  effect  is  Rudolph  Bros. 
Co.  V.  Alex  Miller  &  Bro.  (1918)  169 
K.  Y.  Supp.  106. 

In  this  regard  it  has  been  held  that 
evidence  is  inadmissible  that  the  wit- 
ness called  over  the  telephone  for  a 
certain  person  at  such  person's  place 
of  business,  and  that  the  person  an- 
swering the  eall  declared  that  he  was 
the  person  called  for,  and  that  a  cer- 
tain conversation  was  then  carried  on 
between  the  parties  Barber  v.  City 
Drug  Store  (1916)  173  Iowa,  651,  155 
N.  W.  992. 

And  see  Planter's  Cotton  Oil  Co.  v. 
Western  U.  Teleg,  Co.  (1906)  126  Ga. 
€21,  6  L.R.A,(N.S.)  1180,  55  S.  E.  495, 
holding  that  the  fcLCt  that  a  message 
was  delivered  for  transmission  is  not 
established  by  evidence  that  the  plain- 
iifTs  agent  called  for  connection  with 
the  telegraph  company,  and  delivered 
the  message  to  someone  answering  the 
call  and  claiming  to  represent  the  com- 
pany, the  witness  not  being  able  to  rec- 
ognize the  voice  of  the  speaker,  and 
there  being  no  other  evidence  that  the 
speaker  was  an  agent  of  the  company. 

Testimony  is  inadmissible  of  a  con- 
versation between  the  plaintiff  and  a 
person  claiming  to  be  the  defendant, 
where  the  plaintiff  was  unable  to  identi- 
fy the  speaker,  although  in  the  alleged 
eonversation  the  latter  admitted  the 
correetness  of  the  plaintiff's  claim  and 
promised  to  pay  the  same,  the  defend- 
ant positively  denying  ever  having  had 
such  a  conversation.  Stewart  v.  Fisher 
(1916)  18  Ga.  App.  519,  89  S.  E.  1052. 

It  is  a  general  rale  that  the  identity 
of  the  person  talking  over  the  telephone 
must  be  established  by  either  direct  or 
circumstantial  evidence  in  order  for  evi- 
dence of  the  conversation  to  be  admis- 
sible. Williamson-Halsell-Frasier  Co. 
V.  King  (1916)  —  Okla.  —,  168  Pac. 
1142.  And  evidence  is  inadmissible  of 
a  conversation  by  telephone  with  an 
spent  of  a  party  where  it  is  not  shown 
who  answered  the  call,  or  that  the 
speaker  was  known  to  the  witness,  or 
recognized  as  an  agent  of  such  party, 
or  authorized  to  speak  for  him.     Fred 
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Miller  Brewing  Co,  v.  Jones  (1915)  190 
111  App.  169.  Evidence  is  also  inad- 
missible of  a  conversation  over  the  tele- 
phone where  the  witness  is  unable  to 
identify  the  speaker  as  the  person  he 
represents  himself  to  be,  where  the 
latter  ^  not  shown  to  be  talking  from 
his  own  office  or  the  office  of  the  per- 
son he  purports  to  represent,  Galla- 
gher V.  Singer  Sewing  Mach.  Co.  (1913) 
177  DL  App.  198. 

Evidence  is  inadmissible  as  to  a  tele- 
phone conversation  where  the  witness 
does  not  attempt  to  detail  the  conversa- 
tion, but  merely  to  give  his  opinion, 
based  upon  the  general  result  of  this 
conversation  by  telephone;  especially 
where  it  does  not  appear  that  either 
party  to  the  conversation  had  a  tele- 
phone. Bates  V.  Cronin  (1915)  196  HL 
App.  178. 

Of  course,  evidence  is  admissible  of 
a  conversation  over  the  telephone  where 
the  witness  is  able  to  identify  the 
other  party  to  the  conversation  by  his 
voice.  National  Bank  v.  Cooper  (1910) 
86  Neb  792,  126  N.  W.  656.  And  the 
identity  of  the  voice  may  be  based  upon 
previous  conversations  with  the  same 
party.  Kent  v.  Cobb  (1913)  24  Colo. 
App.  264,  133  Pac.  424.  Evidence  of 
a  conversation  over  the  teli^hone  is 
also  admissible  where  it  is  conceded  that 
the  parties  did  have  a  talk  over  the 
telephone,  although  they  disagree  as  to 
what  was  said.  Buchholz-Hill  Transp. 
Co.  V.  Baxter  (1910)  142  App.  Div.  25, 
126  N.  Y.  Supp.  514,  affirmed  in  (1912) 
206  N.  Y.  173,  99  N.  B.  180,  Ann.  Cas. 
1914A,  1105,  writ  of  error  dismissed 
in  (1918)  227  U.  S.  637,  57  K  ed.  681, 
33  Sup.  Ct.  Rep.  402;  Thomas  Hender- 
son &  Co.  V.  Baron  (1917)  164  N.  Y. 
Supp.  697. 

A  bystander  who  overhears  a  eonver- 
sation over  the  telephone  between  two 
persons  may  testify  as  to  that  portion 
of  the  conversation  which  he  heard. 
Kent  V.  Cobb  (1918)  24  Cotew  App.  264, 
133  Pac.  424.  8o^  where  testimony  of 
a  conversation  over  the  telephone  is 
admitted  in  evidence,  a  bystander  over- 
hearing a  portion  thereof  is  a  compe- 
tent witness  as  to  sueh  portion.  Han- 
cock V.  Hartford  F.  Ins.  Co.  (1918)  81 
Misc.  159,  142  N.  Y.  Supp.  352.  To  the 
same  effect  is  Liverpool  &  L.  &  G.  Ins. 
Co.  V.  Hinton  (1918)  116  Miss.  754,  77 
So.  652,  holding  that  a  witness  may  tes- 
tify to  what  he  heard  one  of  the  par- 
ties to  a  telephone  conversation  say  to 
the  other.  A.  G.  S. 
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NORTH   CAROLINA   SUPREME 
COURT. 

STATE  OF  NORTH  CAROLINA 

V. 

A.  W.  FAULKNER,  Appt. 
(—  N.  C.  — ,  95  S.  E.  171.) 

Certiorari  —  to  settle  case. 

1.  Certiorari  will  not  lie  to  settle  a  case, 
although  the  judge  states  that  he  does  not 
think  the  statement  of  facts  is  correct,  if 
he  also  states  that  he  cannot  remember  the 
facts  fully,  and  the  stenographer's  notes 
are  lost. 

For  other  oases,  see  Certiorari,  I.  a,  in  Dig. 

Broker  -^  sale     of    commodity     below 
standard  —  liability. 

2.  A  broker  is  nbt  liable  to  the  statutory 
penalty  imposed  for  selling  a  commodity  be- 
low a  given  standard,  if  he  merely  nego- 
tiates the  sale  without  knowledge  that  the 
statute  was  not  complied  with. 

For  other  ca^es,  see  Factors;  Principal  and 
Agent,  III,  in  Dig.  l-o2  A.  8, 

(March  6,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Wayne  Coun- 
ty convicting  him  of  selling  cotton-s^ed 
meal  containing  less  than  7i  per  cent  am- 
monia.   New  trial. 

Statement  by  Allen,  J.: 

This  is  an  indictment  under  %  3814  of 
the  Revisal,  the  charge  being  that  the  de- 
fendant sold  cotton-seed  meal  containing 
less  than  7^  per  cent  of  ammonia. 

Tlie  evidence,  which  is  agreed  upon,  is 
in  substance  as  follows: 

That  the  defendant  A.  W.  Faulkner,  who 
is  a  duly  licensed  broker  in  Goldsboro, 
Wayne  county.  North  Carolina,  sold, .  as 
broker,  to  J.  R.  Jones,  of  the  firm  of  JonCB 
&  Kornegay,  on  October  10,  1916,  60  tons 
of  prime  cotton^seed  meal,  7i  per  cent 
North  Carolina  tags.  That  the  said  J.  R. 
Jones  had  bought  for  a  oonsiderable 
length  of  tiibe  other  merchandise  from  the 
defendant  A.  W.  Faulkner,  and  well  knew 
that  he  was  a  merchandise  broker,  and  that 
the  defendant,  while  in  Mt.  Olive,  had  a 
conversation  with  J.  R.  Jones,  of  the  firm 
of  Jones  &  Komegay,  and  stated  to  the 
said  Jones  that  he  thought  he  could  give 
him  a  good  price  on  cotton-seed  meal. 
That  Baid  Junes  stated  to  him  that  he  would 
give  so  much  per  ton  for  prime  1\  per  cent 


Note, —  As  to  agent's  criminal  respon- 
sibility for  sale  of  goods  that  do  not  com- 
ply with  statutory  requirements,  see  anno- 
tation foflowin^  this  case,  post,  726,  and 
references  therein  to  annotations  on  related 
questions. 


f  cotton-seed  meal.  North  Carolina  tags,  and 
the  defendant  Faulkner  told  him  that  he 
would  wire  and  see  if  he  could  secure  tfai* 
price.  That  the  defendant  Faulkner  did 
wire  to  W.  Newton  Smith,  of  Baltimore^ 
Mar^'land,  submitting  to  him  the  offer 
made  by  said  John  R.  Jones,  which  offer 
was  accepted  by  the  said  W.  Newton  Smitb, 
and  the  defendant  notified  .Jones  k  Kome- 
gay of  the  confirmation  of  the  order,  and 
mailed  to  Jones  &  Kornegay  sales  ticket 
for  the  goods  in  the  following  words  and 
figures,  to  wit:  "Goldsboro,  N.  C,  Oct. 
10,  '16.  W.  Newton  Smith,  Baltimore,  Md. : 
Book  Jones  Korngay  Co.,  Mt.  Olive,  N.  C, 
60  tons  7i  per  cent  C.  S.  Meal,  N.  C.  tags, 
Nov.,  l>^.,  Jany.  shipts.  Confirmed:  A. 
W.  Faulkner.     Sold  by  phone." 

Tliat  defendant  was  acting  purely  as  a 
broker  in  bringing  the  parties  together  upon 
this  trade,  and  that  the  defendant  had  no 
meal  of  his  own  nor  any  interest  in  this 
meal,  but  simply  received  a  brokerage  of 
26  cents  per  ton  for  negotiating  the  sale. 
That  after  the  sale  was  made,  and  1>efore 
the  meal  reached  the  said  Jones  k  Korne- 
gay, the  said  W.  Newton  Smith,  of  Balti- 
more, Maryland,  sent  North,  Carolina  tag» 
mentioned  in  the  order  to  Jones  &  Kornegay 
by  parcel  post,  the  tags  to  l>e  attached  to 
the  meal  by  the  said  Jones  &  Kornegay 
upon  its  arrival.  That  after  Jones  &.  Korne- 
gay had  received  the  meal,  and  after  a  por> 
tion  of  the  meal  has  been  sold  by  them,  it 
was  analysed  by  the  state  chemist  and  found 
to  contain  less  than  7^  per  cent  ammonia, 
varying  in  analysis  from  a  small  pei*  cent 
under  7i  per  cent  to  a  considerable  extent 
under  71  per  cent.  It  is  admitted  that 
the  defendant  did  not  have  the  meal  in  his 
possession  and  that  he  had  never  seen  the 
meal,  and  that  the  same  was  not  billed  to 
the  defendant,  but  was  shipped  and  billed 
direct  to  Jones  &  Kornegay.  It  is  further 
admitted  that  the  defendant  is  a  man  of 
good  character,  and  has  been  ei^aged  in 
the  brokerage  business  for  a  number  of 
years. 

Hia  Honor  instructed  the  jury  to  find 
the  defendant  guilty  if  they  believed  the 
evidence,  and  the  defendant  excepted.  There 
was  a  verdict  of  guilty,  and  from  a  judg- 
ment importing  a  fine  of  $25  and  the  costs 
the  defendant  appealed. 

Mr.  J.  L.  Barham,  for  appellant: 
Defendant    acted    merely    as    broker    in 
bringing  the  parties  together,  and  has  vio- 
lated no  law  of  the  state. 

Ferris  v.    Kilmer,   48  N.   Y.  300;    Tiller 

v.  Spradley,  39  Ga.  36;   Walker  v.  Osgood, 

98  Mass.   348,  93   Am,  Dec.   174;   Dodd  v. 

!  Far  low,   11    Allen,   426,   87    Am.    Dec.   720: 

•  Turner  v.  Crumplon,  21  N.  D.  294,  130  N. 
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\V.  937,  Ann.  Cas.  10130,  1015;  ^^tham 
V.  Field,  160  X.  C.  33"»,  76  S.  E.  251 ;  Hall- 
Baker  Grain  Co.  v.  United  States,  117  C. 
C.  A.  318,  198  Fed.  614;  People  v.  Morse, 
131  Mich.  68,  90  X.  W.  673;  State  v.  Gru- 
ber,  116  Minn.  221,  45  L.Rj^.(X.S.)  691, 
133  X.  W.  571. 

Messrs.  James  S.  Manning,  Attorney 
General,  and  Robert  H.  Syken,  Assistant 
Attorney  General,  for  the  State. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  attorney  general,  representing  the 
state,  concedes  that  the  deifendant  is  en- 
titled to  a  new  trial  on  the  case,  on  appeal 
«ent  to  this  court,  to  which  the  solicitor 
has  agreed:  but  he  contends  that  the  case 
has  not  been  correctly  stated,  and  he  moves 
for  a  certiorari  directed  to  the  judge  be- 
fore whom  the  action  was  tried,  to  settle 
the  case. 

In  support  of  the  action,  he  files  a  let- 
ter from  the  judge  stating  that  he  does  not 
think  the  statement  of  the  evidence  is  cor- 
rect; but  he  says  in  one  place,  '*I  cannot 
remember  the  facts  fully/'  and  in  another, 
^peaking  of  the  evidence,  "I  cannot  remem- 
Ijer  it."  He  does  not  state  that  he  would 
change  the  case  if  it  was  referred  to  him, 
but  suggests  that  the  notes  of  the  stenogra- 
pher be  sent  to  this  court,  and  a  letter 
from  the  stenographer  is  filed  in  which  she 
says  that  her  notebook  has  been  lost  in  a 
change  of  offices,  and  that  she  cannot  re- 
produce the  evidence.  In  thi«  uncertainty , 
and  in  the  absence  of  any  allegation  of 
misconduct  on  the  part  of  tlte  solicitor,  the 
dill'erence.  between  him  and  the  judge  being 
one  of  recollection,  we  are  not  inclined  to 
grant  the  motion  of  the  state,  if  we  have 
the  power  to  do  so,  and  especially  so  when 
it  is  stated  in  the  case  on  appeal  that  the 
defendant  is  a  man  of  good  character,  and 
by  the  judge  in  his  letter  that  the  defend- 
ant was  himself  imposed  on  in  the  sale  of 
the  meal  by  the  seller.  In  Barber  v.  Jus- 
tice, 138  X.  C.  22,  50  S.  K.  445,  the  court 
said  that  "it  is  only  when  the  judge  has  | 
nettled  the  case  in  the  exercise  of  his  proper  ; 
jurisdiction,  that,  upon  affidavit  of  error 
therein  and  a  letter  from  the  judge  that  he 
will  correct  it  if  given  the  opportunity,  the 
court  will  give  him  such  opportunity." 

And  in  State  v.  Chafiin,  125  X.  C.  664, 
34  S.  E.  516:  "The  case  on  appeal  was 
agreed  upon  [as  in  this  case]  by  tlie  solici- 
tor and  the  counsel  for  the  defendant.  Such 
being  the  case,  there  is  no  ground  for  action 
by  the  judge.  State  v.  Cameron,  121  X.  C. 
572.  28  S.  E.  130:  Code.  §  1234:  nor  for 
a  certiorari  to  correct  the  case  by  the  judge's 
notes  of  the  evidence  on  file;  nor  to  permit 
the  judge  to  correct  the  case." 


The  motion  for  a  certiorari  is  tberefore 
denied,  and,  dealing  with  the  case  as  it  ap- 
pears in  the  record,  we  agree  with  the  at- 
torney general  that  there  is  error  in  the 
charge  to  the  jury,  and  that  a  new  trial 
must  be  ordered. 

l^e  charge  in  the  indictment  is  the  sale 
of  cotton -seed  meal  containing  less  than  7  J 
per  cent  of  ammonia. 

Tlie  Reviaal,  §  3958,  forbids  the  sale  of 
meal  with  less  than  7^  per  cent  of  ammonia, 
and  J5  3814  provides  that  '*if  any  person 
shall  sell  or  offer  for  sale  any  cotton-seed 
meal,  which  has  not  been  inspected  and 
branded  as  required  by  law,  or  shall  sell 
any  cotton-seed  meal  containing  a  less 
quantity  of  ammonia  than  is  authorized  by 
law,  or  shall  violate  any  regulation  or  rule 
made  by  the  state  board  of  agriculture  regu- 
lating the  sale,  inspection,  branding  or  tag- 
ging of  cotton-seed  meal,  he  shall  be  guilty 
of  a  misdemeanor." 

The  purpose  of  these  statutes  and  of 
those  following  §  3958,  imposing  penalties^ 
is  to  promote  agriculture  by  insuring  the 
sale  of  fertilizers  containing  plant  food  in 
certain  proportions  and  of  sufHcient  quality 
and  quantity,  and  to  protect  those  who  culti- 
vate the  ^il  from  imposition  and  fraud. 
The  same  persons  who  are  forbidding  to 
sell  or  to  offer  for  sale,  and  upon  whom 
penalties  are  imposed  by  §§  3058  et  scq., 
are  made  indictable  under  §  3814,  and  it  has 
been  held  in  Johnson  v.  Carson,  161  X.  C. 
378,  77  S.  E.  307,  under  §  3960,  which  for- 
bid any  porson  IroiH  selling  or  offering  to 
sell  or  removing  any  fertilizer  not  having 
the  tags  attached  required  by  the  statute, 
that  it  does  not  'include  a  farmer  who 
brought  and  removed  such  fertilizers,  and 
that  the  penalties  apply  "to  the  manufac- 
turer or  anyone,  either  as  principal  or  agent, 
who  sells  or  offers  to  sell  or  removes." 

The  fact  that  neither  knowledge  of  the 
defect  nor  an  intent  to  defraud  la  made  an 
element  in  the  criminal  offense  is  strong 
reason  for  confining  the  statute  to  the 
raanufactun^r,  who  should  be  held  to  have 
knowledge  of  the  composition  of  the  fertil- 
izer he  ofTei's  for  sale,  and  to  the  owner, 
not  a  manufucturer,  and  his  agent  with  au- 
thority to  sell,  who  have  the  opportunity 
to  test  the  fertilizer  before  they  sell  it,  A 
"sale"  imports -a  transfer  of  title,  and  one 
who  sells  transfers  the  title.  It  is  defined 
to  be  "the  transfer  of  the  property  in  a 
thing  for  a  price."    35  Cyc.  25. 

The  defendant,  if  the  evidence  is  believed, 
had  neither  title  nor  possession,  nor  did  he 
have  any  authority  to  sell  and  transfer  the 
title.  He  was  a  mere  broker,  a  negotiator 
between  the  parties,  who.  as  said  by  Clark, 
Ch.  J.,  in  Latham  v.  Field,  160  X,  C.  337,  76 
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S.  E.  251,  "does  not  have  possession,  dis- 
posal, and  control  of  property." 

A  full  and  elaborate  note  to  Walker  v. 
Osgood,  93  Am.  Dec.  171,  et  seq.,  collects 
the  authorities  on  the  duties  and  liabilities 
of  a  broker,  and  shows  that  he  does  not 
purport  to  sell  and  transfer  the  title,  that 
he  has  no  authority  to  collect  the  purchase 
price,  and  that  his  duties  consist  in  bring- 
ing the  minds  of  the  vendor  and  the  vendee 
to  one  agreement. 

The  case  of  People  v.  Morse,  131  Mich.  68, 
90  N.  W.  673,  is  in  point.  In  that  case  the 
defendant  was  indicted  under  the  Pure  Food 
Law,  and  the  evidence  tended  to  prove  that 
the  defendant  took  an  order  for  pure  pepper, 
to  be  shipped  by  a  wholesale  dealer  at  Chica- 
go to  a  dealer  at  Muskegon,  and  that  the 
pepper,  when  shipped,  was  not  pure.  The 
supreme  court  held  that  the  defendant  was 
not  guilty,  and  said:  ''The  transaction  in 
which  the  order  was  taken  did  not  involve 
an  immediate  delivery  of  pepper,  then  and 
there  present.  It  is  not  shown  that  the  sam- 
ple, if  there  was  one,  was  the  same  as  the 
pepper  subsequently  sent,  or  that  it  was  in 
the  least  impure.  If  it  be  conceded  that 
the  agent  acted  in  good  faith,  and  we  un- 
derstand that  it  is  not  questioned,  he  took 
an  order  for  pure  goods,  and  in  doing  that 
certainly  committed  no  offense.  It  is  now 
urged  that  the  exigencies  of  the  enforcement 


of  this  law  are  such  that  we  should  hold 
that  this  innocent  and  lawful  action  mav  l»e 
made  a  crime  by  the  subsequent  act  of  the 
principal,  either  intentional  or  inadvertent* 
in  departing  from  instead  of  performing 
the  contract  which  his  agent  had  innocently 
made.  We  think  this  is  not  so,  and  we  are 
also  of  the  opinion  that  this  does  not  neces- 
sarily do  violence  to  §  17.  This  transac- 
tion, as  an  entirety,  may  have  been  a  sale 
of  impure  pepper,  under  the  statute,  as  to 
the  principal  and  not  as  to  the  agent.  If' 
the  order  had  been  taken  with  knowledge 
on  the  part  of  the  agent  of  a  practice  to 
send  impure  pepper  on  such  orders,  a  differ- 
ent question  would  be  presented." 

Also  see  Hall-Baker  Gl-ain  Co.  v.  United 
States,  117  C.  C.  A.  318,  198  Fed.  614. 

In  this  case  the  evidence  shows  that  the 
defendant  was  a  broker,  that  he  had  neither 
title  or  possession,  that  he  had  never  seen 
the  cotton -seed  meal,  that  the  order  he 
transmitted  was  for  meal  containing  7^  per 
cent  ammonia,  and  that  the  violation  of  the 
statute  was  due  to  the  act  of  the  seller  in 
Baltimore  in  failing  to  ship  according  ta 
the  terms  of  the  order,  and  that  this  was 
without  the  knowledge  of  the  defendant.  If 
this  evidence  is  true,  and  it  does  not  seem 
to  be  contradicted,  the  defendant  is  not 
guilty. 

New  trial. 


Aimotatioii— -Agent's  ariminal  responsibility  for  sale  of  goods  that  do  not 

comply  ¥fith  statutory  requirements. 


There  are  very  few  cases  on  this  sub- 
ject. It  is  usually  the  question  of  the 
responsibility  of  the  principal  for  the 
acts  of  the  agent  which  is  dealt  with. 

Notes  on  various  concrete  phases  of 
the  effect  of  ignorance  or  mistake  upon 
criminal  responsibility  are  cited  in  the 
L.R.A.  Inde^teS)  under  the  title,  "Crim- 
inal Law,"  subtitle,  "Effect  of  ignorance, 
mistake,  or  belief." 

The  cases  on  criminal  responsibility 
of  agents  for  the  sale  of  intoxicating 
liquors  are  not  within  the  scope  of 
this  note. 

A  waiter  in  charge  of  a  lunch  counter, 
who  makes  requisitions  for  supplies 
needed  and  fills  the  orders  of  patrons 
from  materials  received,  furnishes  such 
material  to  them,  within  the  meaning 
of  a  statute  providing  for  the  punish- 
ment of  one  who  furnishes  oleomargarin 
instead  of  butter,  without  first  inform- 
ing the  customer  of  the  fact,  and  igno- 
rance on  the  part  of  such  waiter  that 
the  material  furnished  by  him  as  but- 
ter is  not  butter  will  not  absolve  him 
from  liability.     Welch  v.  State   (1911) 
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.  145  Wis.  86,  32  L.R.A. (N.S.)  746,  129 
N.  W.  656.  (See  note  to  this  case  as 
to  effect  of  ignorance  that  article  fur- 
nished as  butter  is  oleomargarin  as  a 
defense. ) 

It  was  held  in  Hotchin  v.  Hindmarsh 
[1891]  2  Q.  B.  (Eng.)  181,  60  L.  J.  Macr. 
Gas.  N.  S.  146.  65  L.  T.  N.  S.  149,  39 
Week.  Rep.  607,  55  J.  P.  775,  that  the 
foreman  of  a  dealer,  who  himself  per- 
sonallv  sold  adulterated  milk,  was  liable 
under  the  English  statute,  providing 
that  "no  person  shall  sell  to  the  pre- 
judice of  the  purchaser  any  article  of 
food  or  any  drug  which  is  not  of  the  na- 
ture, substance,  and  quality  of  the  article 
demanded  by  such  purchaser,"  and  could 
not  escape  under  the  clause  of  the  stat- 
ute providing  that  the  defendant  shall 
be  discharged  if  he  can  prove  to  the  sat- 
isfaction of  the  justices,  under  certain 
circumstances,  that  he  had  no  reason 
to  believe,  at  the  time  when  he  sold  it, 
that  the  the  article  was  otherwise  than 
demanded,  it  appearing  that  the  milk  had 
traveled  90  miles  by  railway  without 
protection  against  being  tampered  with^ 


ANNO.— AGE. VT— SALE  OF  GOODS— CRIMINAL  LL^HILlTV. 


727 


and  that  he  omitted  to  test  the  milk 
with  a  lactometer,  although  he  had  fre- 
quently made  such  tests  under  similar 
circumstances. 

On  the  other  hand  in  Newton  v. 
Monkcom  (1888)  16  Cox,  C.  C.  (Bug.) 
382,  58  L.  T.  N.  S.  231,  51  J.  P.  692, 
it  was  held  that  an  under  hailiff  who, 
acting  under  the  orders  of  the  head 
bailiff,  had  sent  unsound  meat  to  a  butch- 
er for  sale,  was  not  the  person  ^Ho 
whom  the  meat  belongs,''  under  the  stat- 
ute prohibiting  the  exposing  of  unsound 
meat  for  salo 

In  State  v.  McCormick  (1914)  183 
Mo.  App,  153,  165  S.  W.  815,  it  was 
held  that  the  statute  against  ^^any  per- 
son, firm,  association,  or  corporation 
.  .  .  who  .  .  .  shall  seir'  adulterat- 
ed food  did  not  include  the  clerk  of 
a  commission  company,  who  received 
over  the  telephone  an  order  for  eggs, 
reported  it  to  the  office  of  the  company 
where  the  order  was  accepted,  select- 
ed and  shipped  out  the  goods,  sending 
out  some  eighteen  cases  of  eggs,  of 
which  one  case  was  to  be  delivered  to 
the  person  who  gave  the  order  in  ques- 
tion. The  court  said  that  the  defend- 
ant had  no  interest  in  the  sale,  or  con- 
nection with  it  in  any  capacity,  ex- 
cept as  clerk,  that  it  was  a  sale  by 
the  company,  ai;id  that  he  was  not  the 
person  making  the  sale  in  any  sense  of 
the  statute. 

It  will  be  observed  that  it  is  held  in 
State  v.  Faitlkner,  ante,  724,  that  the 
delivery  by  the  principal  of  unlawful 
meal  will  not  make  a  broker,  who  simply 
negotiates  a  sale  of  lawful  meal  and 
does  not  handle  the  goods  or  the  money, 
liable,  under  a  statute  imposing  punish- 
ment on  any  person  who  shall  sell  or  offer 
for  sale  any  cottonseed  meal  containing 
less  than  a  certain  quantity  of  anunonia. 

Similarlv,  in  People  v.  Skillman 
(1902)  129  Mich.  618,  89  N.  W.  330,  a 
conviction  of  a  traveling  salesman  for 
selling  adulterated  jelly,  was  reversed 
on  appeal,  as  the  facts  showed  that  he 
took  an  order  for  pure  fruit  jelly,  and 
sent  the  same  order  to  his  house  in  Chi- 
cago. 

The  same  was  held  on  principle,  in 
People  v.  Morse  (1902)  131  Mich.  68,  90 
K  W.  673,  where  the  court  said:.  "It 
is  now  urged  that  the  exigencies  of  the 
enforcement  of  this  law  are  such  that 
we  should  hold  that  this  innocent  and 
lawful  action  may  be  made  a  crime  by 
the  subsequent  act  of  the  principal, 
either  intentional  or  inadyertent,  in  de- 
parting from  instead  of  performing  the 
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contract  which  his  agent  had  innocent- 
Iv  made.*' 

See  also  Com.  v.  Richards  (Pa.)  infra. 

A  number  of  cases  have  turned  on  the 
question  as  to  where,  under  the  facts 
the  sale,  as  a  matter  of  law,  took  place, 
as  to  which  the  courts  do  not  seem  to  be 
agreed. 

In  State  v.  Gruber  (1911)  116  Minn. 
221,  45  LJl.A.(N.S.)  591,  133  N.  W.  571, 
it  was  held  that  a  traveling  salesman 
who  took  an  order  in  Minnesota  and 
forwarded  it  to  his  principal  in  New 
York,  to  be  there  accepted  or  i*ejected, 
where  the  goods  were  sent  from  New 
York  to  the  customer,  sealed,  did  not 
make  a  sale  in  Minnesota,  and  therefore 
was  not  liable  to  be  prosecuted  if  the 
sale  was  of  goods  jarohibited  in  Min- 
nesota; and  that  the  salesman  did  not 
aid  or  abet  any  offense  under  the  Min- 
nesota law. 

In  Com.  V.  Gardner  (1900)  16  Montg. 
Co.  L.  Rep.  (Pa.)  171,  it  was  held  that 
the  sale  was  made  in  the  county  of  the 
principal,  where  an  order  for  oleomar- 
garin  was  received  by  an  agent,  forward- 
ed to  his  principal  in  another  county, 
and  there  accepted  by  the  principal,  and 
the  goods  forwarded  to  the  agent. 

The  same  was  held  in  Com.  v.  Rich- 
ards (1900)  16  Montg.  Co.  L.  Rep.  (Pa.) 
176,  where  the  court  also  expressed  the 
opinion  that  if,  in  such  case,  the  prin- 
cipal filled  the  order  with  an  adulterated 
article,  differing  from  that  solicited,  the 
agent  was  not  responsible,  as  he  could 
not  open  the  package,  and  had  the  right 
to  assume  that  his  princii>al  shipped 
the  goods  ordered. 

On  the  other  hand,  where  the  keeper 
of  a  retail  store  took  orders  addressed 
to  a  person  in  another  state  for  an  un- 
lawfully colored  imitation  of  butter,  and 
the  goods  were  sent  to  such  keeper  as 
"agent,"  it  was  held  that  the  transaction 
was  a  sale  completed  at  the  shop  of  the 
local  dealer,  and  that  he  was  properly 
convicted  under  the  statute  for  selling 
oleomargarin  or  butterine  unlawfully 
colored  in  imitation  of  butter.  Com.  v. 
Leslie  (1902)  20  Pa.  Super.  Ct.  529. 

So,  it  was  held  that  a  person  who  acts 
on  his  own  account,  and  sells  a  substitute 
for  butter  in  St.  Louis,  cannot  escape 
criminal  liability  therefor,  on  the  claim 
that  he  is  agent  of  a  principal  in  another 
state,  simply  because  the  alleged  prin- 
cipal, by  an  arrangement  with  the  de- 
fendant, makes  out  the  account  in  the 
customer's  name;  the  sale  is  in  St.  Louis. 
State  V.  Xewell  (1897)  140  Mo.  282,  41 
S.  W.  751,  where  the  defendant  on  the 
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trial  claimed  that  he  was  acting  as  the 
agent  not  of  the  manufacturer,  but  of 
the  purchaser. 

And  in  Mever  v.  State  (1896)  54  Ohio 
St.  242,  43  N.  E.  164,  it  was  held  that 
a  traveling  salesman  who  made  a  eon- 
tract  of  sale,  and  sent  to  his  dealer  with- 
out the  state  an  order  to  send  to  the 
purchaser  the  goods  sold,  was  properly 
convicted  under  the  statute  providing 
that  no  person  shall  offer  for  sale  or 
sell  any  article  prohibited  by  the  act. 

In  the  same  case  it  was  held  in  the 
trial  court  (1896)  10  Ohio  C.  C.  226,  6 
Ohio  C.  D.  477,  that  the  traveling  sales- 
man could  not  show  in  his  defense  that 
he  did  not  know  that  the  substance  sold 
was  adulterated. 

It  may  be  noted  that  in  Bissman  v. 


State  (1896)  54  Ohio  St.  242,  43  N.  E. 
164,  it  was  held  that  the  manager  of  a 
corporation  is  liable,  under  the  statute, 
for  the  sale  made  by  a  traveling  sales- 
man of  the  company  in  another  county, 
the  same  as  though  he  had  been  per- 
sonally present  at  the  sale. 

Reference  may  be  made  to  Ohio  v. 
Thomas  (1899)  173  U.  S.  276,  43  L.  ed. 
699,  19  Sup.  Ct.  Rep.  453,  where  it  was 
held  that  a  governor  of  a  soldiers'  home, 
which  is  under  the  sole  jurisdiction  of 
Congress,  is  not  subject  to  the  state  law 
concerning  the  use  of  oleomargarin, 
when  he  furnishes  that  article  to  the 
inmates  of  the  home  as  part  of  the 
rations  furnished  for  them,  under  ap- 
propriations made  by  Congress  therefor. 

B.  6.  H. 
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R.  C.  SPRINGGATE,  Appt. 

(—  X.  D.  — ,  167  N.  W.  221.) 

Broker  —  sale  throusrli  other  agents  — 
coininlsslon. 

1.  Where  the  owner  of  property  lists  the 
flame  for  sale  with  a  broker  for  a  definite 
period  of  time  upon  specified  terms,  and  | 
definite  commission  for  making  such  sale  by 
such  broker  is  specified,  the  owner  of  the 
property  may,  during  the  period  of  time 
specified  in  the  agency  contract,  sell  the 
property  through  other  agents,  but  cannot 
do  so  and  relieve  himself  from  liability  to 
pay  the  agent  who  had  the  property  ifsted  , 
for  a  certain  time  his  commission  as  speci- 
fied, where  such  agent,  with  no  notice  of 
any  sale  by  another  agent,  and  within  the 
time,  produces  a  person  ready,  able,  and 
willing  to  buy  the  property  upon  the  terms 
stated  in  the  agency  contract. 

For  olher  cases,  see  Brokers,  //.  5,  in  Dig. 
1S2  N.  8. 

Trial  —  Instructions. 

2.  The  instructions  of  the  court  examined, 
and  held  that,  if  such  instructions  contain 
any  error,  such  error  is  harmless. 

For  other  oases,  see  Appeal  and  JBiror,  VII, 
m,  4,  d,  tn  Diff,  l-Sk  N,  8. 

(March  1,  1918.) 

APPEAL    by    defendant    from    a    judg- 
ment of  the  District  Court  for  Hettin- 

Headnotes  by  Grace,  J.  i 

Xote. -^Ab  to  liability  of  owner  rev(^ing  I 
authority   of   real   estate    broker   employed 
for  a  definite  period,  see  annotation  follow-  1 
ing    this    case,    post,    731,    and    references 
"therein  to  annotations  on  related  questions,  i 
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ger  County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  conunissions  alleged  to  lie 
due  for  procuring  a  purchaser  for  certain 
land  owned  by  defendant.     Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  V.  H.  Crane,  for  appellant: 

A  contract  of  employment  does  not  give 
the  broker  an  exclusive  right  to  negotiate 
the  particular  transaction,  unless  it  is  so 
specified,  either  expressly  or  by  implication. 

19  Cyc.  264;  Head-Berry  Co.  v.  Bannis- 
ter, —  Okla.  — ,  153  Pac.  669;  Hennings 
v.  Parsons,  108  Va,  1,  61  S.  E.  866,  16  Ann. 
Cas.  765;  Hammond  v.  Mau,  69  Wash.  204, 
124  Pac.  377,  40  L.RA.(N.S.)  1142,  note; 
Blumenthal  ▼.  Bridges,  91  Ark.  212.  24 
L.R.A.(N.S.)  279,  120  S.  W.  974;  Talbot 
V.  Mattox,  D.  &  P.  Realty  Co.  26  Okla.  298, 
109  Pac.  128;  Milligan  v.  Owen,  123  Iowa, 
286,  98  N.  W.  792;  Bryant  v.  Palmer,  171 
111.  App.  213;  Johnson  Bros.  v.  Wright,  124 
Iowa,  61,  99  N.  W.  103. 

If  the  agency  was  exclusive,  plaintiff  can- 
not recover  commissions  where  sale  fs  made 
by  the  owner,  in  good  faith,  and  hefore  no- 
tice of  the  acceptance  of  the  terms  of  sale 
by  her  prospective  purchaser. 

Hammond  v.  Mau,  69  Wash.  204,  40 
L.R.A.(N.R.)  1142.  124  Pac.  377;  Johnson 
Bros.  v.  Wright,  124  Iowa,  61,  99  N.  W. 
103;  Baars  v.  Hvlaitd,  63  Minn.  160,  67 
K  \\\  1148;  Wallace  v.  Figotte,  107  Mo. 
App.  362,  81  S.  W.  492;  White  v.  Benton, 
121  Iowa,  364,  96  N.  W.  876;  Smith  v. 
Preiss.  117  Minn.  392,  136  N.  W.  7,  Ann. 
Cas.  lfll3D,  820;  Dole  v.  Sherwood,  41 
Minn.  636,  6  L.R.A.  720,  16  Am.  St.  Rep. 
731,  43  N.  W.  569;  Quist  v.  Goodfellow, 
99  Minn.  609,  8  L.R.A.(Nr.S.)  153,  110  X. 
W.  66.  9  Ann.  Cas.  431 ;  EttinghoflT  v.  Horo- 
witz, 115  App.  Div.  571,  100  N.  Y.  Supp. 
1002:    Helling  v.   Barhy,  71   Kan.   107,   79 
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Pac.  1Q73;  Aheiu  v.  Baker,  34  Minn.  98, 
24  X.  W.  341;  Brown  v.  Howell,  32  S.  D. 
22o,  142  X.  W.  860;  Ingold  v.  Symonds,  125 
Iowa,  82,  99  N.  W.  713;  Greene  v.  Ameri- 
can Malting  Co.  153  Wis.  216,  140  N.  W. 
1130;  19  Cyc.  233;  Hoadley  v.  Savings 
Bank,  44  L.R.A.  344,  note;  McPike  v.  Siver, 
168  Iowa,  149,  150  N.  W.  52;  Mitchell  v. 
Ifagge,  178  Iowa,  926,  160  X.  W.  287; 
White  V.  Benton,  121  Iowa,  354,  96  X.  W. 
876;  Armstrong  v.  Wann,  29  Minn.  126, 
12  X.  W.  345. 

Vhless  the  agency  is  exclusive,  the  de- 
fendant would  not  be  liable  for  commissions 
even  if  the  land  was  sold  by  his  agent. 

19  Cyc.  264;  Hennings  v.  Parsons,  108  Va. 
1,  61  S.  E.  866,  15  Ann.  C^s.  765;  Johnson 
Bros.  V.  Wright,  124  Iowa,  61,  99  X.  W. 
103;  Goldsmith  v.  Cook,  39  X.  Y.  S.  R.  56, 
14  X.  Y.  Supp.  878;  Laux  v.  Hogl,  45  Mont. 
445,  123  Pac.  949;  Price  v.  Griffin,  29  L.R.A. 
(N.S.)  985,  note;  Hammond  v.  Mau,  40 
L.R.A.(X.S.)  1143,  note;  Ingold  v.  Symonds, 
125  Iowa,  82.  99  X.  W.  713;  Grcpno  v 
American  Malting  Co.  153  Wis.  216,  140 
X.  W.  1130;  May  v.  Western  Lime  Co.  44 
L.R.A.  .337,  note. 

Messrs.  Jacobsen  &  Murray,  for  re- 
spondent : 

Plaintiff  had  an  agency  coupled  with  an 
interest  which  defendant  had  no  right  to 
revoke. 

Blumenthal  v.  Goodall,  89  Cal.  251,  26 
Pac.  906;  Sill  v.  Ceschi,  167  Cal.  608,  140 
Pac.  049;  Laux  v.  Hogl,  45  Mont.  445, 
123  Pac.  940;  Paulsen  v.  Rourke,  26  Colo. 
App.  488,  145  Pac.  711. 

Grace,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  maintains  this  action  to  recover 
commissions  claimed  to  be  due  her  for  pro- 
curing a  purchaser  for  a  certain  160-acre 
tract  of  land  owned  by  the  defendant,  situ- 
ated in  Hettinger  county,  Xorth  Dakota. 

The  facts  are  as  follows:  In  1915  plain- 
tiff wrote  the  defendant  requesting  his  price 
and  terms  of  sale  of  a  certain  160-acre 
tract  of  land  owned  by  the  defendant,  in 
Hettinger  county,  Xorth  Dakota.  Defendant 
replied  stating  price  and  terms,  and  also 
stating  he  made  the  same  price  and  terms 
to  oth^r  agents.  Subsequently  plaintiff 
MTote  defendant,  offering  a  purchaser  who 
desired  to  make  a  trade  for  defendant's 
land,  which  offer  defendant  refused,  but 
made  some  modification  in  his  terms.  Sub- 
sequently defendant  again  modified  his 
terms  of  sale  of  the  land  and  wrote  plain- 
tiff a  letter  wherein  he  stated  he  would  al- 
low her  $1  per  acre  commission  if  she  made 
the  sale  before  Xovember  1st.  September 
28,  1915,  plaintiff  wrote  a  letter  notifying 
defendant   that  the   purchaser  would   take 


the  land  on  the  terms  as  modified  by  the 
defendant.  Between  the  date  of  the  letter 
from  the  defendant  wherein  he  modified  the 
terms  of  the  sale  of  said  land,  and  offer- 
ing a  commission  of  $1  per  acre  if  the  sale 
was  made  by  Xoveml^er  1st,  and  the  letter 
written  by  the  plaintiff  to  the  defendant 
that  she  had  a  buyer  who  accepted  his  terms 
of  sale,  defendant  received  a  telegram  from 
R.  A.  Grant,  dated  Septeml)er  27th,  offer- 
ing to  buy  the  land.  A  contract  of  sale 
of  the  land  was  entered  into  by  Kthel  Grant, 
wife  of  R.  A.  Grant,  and  the  defendant,  on 
September  29th.  The  contract  of  sale  was 
executed  and  acknowledged  by  the  defend- 
ant on  October  2d.  It  further  appears  that 
the  defendant  paid  R.  A.  Grant  a  commis- 
sion of  $1.50  per  acre  for  making  such  sale. 

Plaintiff  first  wrote  to  the  defendant  for 
price  and  terms  on  August  5,  1915.  De- 
fendant, at  Liberty,  Missouri,  August  16, 
1915,  answered  this  letter,  and  gave  the 
terms  of  sale  of  such  land  as  follows:  $800 
down,  and  offered  a  commission  of  50  cents 
l)cr  acre.  August  6,  1915,  at  El  Paso,  Illi- 
nois, the  defendant  gave  his  price  on  the  land 
as  $25  per  acre,  $500  down  Xovember  Ist. 
and  the  balance  in  five  annual  payments  of 
equal  amounts,  interest  at  6  per  cent,  with 
the  privilege  of  paying  the  entire  amount 
at  any  time  given  the  purchaser.  Septem- 
ber 19,  1915,  at  Liberty,  Missouri,  defend- 
ant again  wrote  plaintiff,  modifying  the 
terms  he  had  formerly  given,  in  that  the 
interest  which  would  be  owing  at  the  time 
of  the  second  payment,  which  was  a  fifth 
of  the  balance  to  be  paid,  could  be  paid  at 
the  time  of  the  third  payment,  which  would 
be  Xovember  1,  1917,  which  would  leave 
only  $700  to  pay  Xovember  1,  1916.  It 
was  in  this  letter  the  defendant  stated  that 
ho  would  allow  plaintiff  $1  per  acre  commis- 
sion if  she  made  the  sale  bv  Xovember  Ist 
next.  After  that  date  the  defendant  stated 
that  he  would  withdraw  it  from  sale.  The 
jury  returned  a  verdict  in  plaintiff's  favor 
for  the  full  amount  of  her  commissions  of 
$160, 

The  appellant  makes  six  assignments  of 
error,  and  argues  tlieni  iinder  three  differ- 
ent heads.  One  of  the  main  assigmnents 
of  error  contains  the  folkyning-  language: 
'*The  court  erred  in  instnictitig  the  jury 
that  the  agency  of  the  plaintiff  was  an  ex- 
ehisiye  agency." 

Another  is:  "That  the  court  erred  in 
instructing  the  jury  that  the  only  issue  in 
the  case  was  whether  or  not  plaintiff  had 
procured  a  purchaser  in  good  faith,  and 
sold  in  good  faith  to  the  purchaser  able 
and  willing  to  pay  in  accordance  with  the 
terms  of  the  offer  of  sale." 

Another   is:      "That   the  court  erred   in 
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denying  the  motion  for  judgment  notwith- 
standing the  verdict  or  a  new  trial." 

All  the  assignments  of  error  are  consid- 
ered by  the  appellant  under  three  main 
heads  as  follows:  First,  was  the  agency i 
of  the  plaintiff  an  exclusive  agency?  Sec- 
ond, if  the  agency  was  exclusive,  can  the 
agent  recover  her  commissions  if  the  sale 
was  made  in  good  faith  through  other 
agents  before  notice  of  the  acceptance  of 
the  terms  by  plaintiff's  purchaser?  Third, 
if  the  agency  is  not  exclusive,  and  sale  is 
made  by  other  agents  within  the  period  of 
listing,  before  the  owner  has  notice  of  the 
acceptance  of  the  terms  by  plaintiff's  pro- 
spective purchaser,  is  the  plaintiff  entitled 
to  lier  commissions?  If  the  first  proposition 
<)f  law  is  determined  in  plaintiff's  favor, 
there  is  but  little  need  of  considering  the 
other  propositions,  although  we  may  analyze 
the  other  propositions  in  a  concise  manner. 

It  is  plain  that  the  contract  as  to  the 
terms  upon  which  plaintiff  was  authorized 
to  sell  such  land  was  not  complete  until 
the  final  letter  that  defendant  wrote  her, 
fixing  the  amount  of  her  commissions  and 
limiting  the  time  in  whch  she  night  sell 
said  land.  Such  letter  reads  as  follows: 
"It  occurred  to  me  after  writino^  vou  from 
Illinois  that  your  prospective  buyer  for 
southeast  of  21  would  think  the  second  pay- 
ment of  one-fifth  balance  and  the  interest 
added  would  be  too  much  for  him;  if  so, 
I  would  let  the  interest  go  until  the  third 
payment,  which  would  be  November  1,  1017, 
which  would  leave  him  only  $700  to  pay 
November,  1916.  I  will  also  allow  you  $1 
per  acre  commission  if  you  make  this  sale 
by  November  1st,  next.  After  that  date  1 
will  withdraw  it  from  sale.  I  will  consider 
it  a  favor  if  you  will  answer  this  letter  at 
once,  as  your  reply  will  likely  make  some 
difference  to  me  about  renting  for  another 
vear." 

• 

This  is  important  as  completing  the  terms 
upon  which  the  land  might  be  sold  by  the 
plaintiff  and  the  commission  wliich  she 
should  receive  in  case  of  sale  of  the  land, 
and  the  time  in  which  she  had  authority 
to  make  such  sale.  It  is  clear  that  plain- 
tiff had  the  right  and  authority  to  make 
the  sale  of  such  iand  any  time  up  to  Novem- 
ber let,  and  that  she  had  all  the  time  to 
November  Ist  in  which  to  m«ke  this  sale. 
It  is  also  clear  that  she  had  made  consid- 
erable effort  to  sell  said  land,  and  that  she 
produced  a  purchaser  able,  ready,  and  will- 
ing to  buy  such  land  upon  the  terms  finally 
agreed  upon,  and  so  notified  the  defendant 
hy  letter  on  September  28th.  The  plaintiff's 
authority  and  right  to  sell  such  land  to 
November  1st  was  an  exclusive  agency,  at 
least  in  one  respect.  Tliough  the  word 
''exclusive"   is  not   used  in   the   letter,  tlie 


language  of  the  letter  which  confers  au- 
thority upon  the  plaintiff  to  sell  said  land 
up  to  November  1st  excluded  the  right  of 
the  defendant  to  sell  the  land  tlirough  an- 
other agent,  and  by  so  doing  defeat  the 
right  of  plaintiff  to  recover  her  commission 
if  by  November  1st  she  produced  a  pur- 
chaser able,  ready,  and  willing  to  buy  upon 
the  terms  stated  by  the  defendant.  If  the 
defendant  could  sell  through  other  agents, 
he  could  not  do  so  and  relieve  himself  from 
liability  and  damages  to  plaintiff  should 
she  by  November  1st  produce  a  purchaser 
for  the  land  ready,  able,  and  willing  to  pur- 
chase the  same.  Plaintiff  on  September 
28th  notified  the  defendant  that  she  had  a 
purchaser,  one  Nelson,  who  would  buy  the 
land  upon  the  terms  stated  by  defendant. 
Nelson's  ability  and  willingness  to  purchase 
said  land  were  not  questioned.  Therefore 
tliey  must  be  conceded.  The  defendant 
claims  that  he  sold  this  land  to  Ethel  Grant 
just  prior  to  receiving  the  letter  from  plain- 
tiff, and  that  he  paid  R.  A.  Grant  a  com- 
mission for  making  such  sale.  As  before 
stated,  defendant  could  sell  through  another 
agent  prior  to  the  expiration  of  the  time 
allotted  to  plaintiff  in  which  to  make  sale 
of  the  land,  but  could  not  do  so  without 
being  liable  in  damages  to  plaintiff  for  the 
amount  of  her  commission  agreed  upon  in 
case  of  sale,  if  she  made  a  sale  of  the  land 
prior  to  November  1st.  The  appellant  claims 
that  the  defendant  sold  the  land  by  reason 
of  the  telegram  having  being  sent  by  R.  A. 
Grant  to  him,  stating  that  Grant  would 
buy  the  land  upon  the  terms  stated  in  the 
letter  of  defendant  of  September  19th,  and 
the  telegram  recites  tlie  terms.  The  testi- 
mony, however,  does  not  bear  out  this 
claim.  It  is  clear  from  the  testimony  that 
the  sale  was  actually  made  to  Ethel  Grant, 
wife  of  R.  A.  Grant,  and  that  R.  A.  Grant 
received  a  commission  for  making  such  sale, 
and  therefore  acted  as  agent  of  defendant. 
If  the  sale  had  been  made  by  the  defend- 
ant, and  not  through  an  agent,  a  different 
question  would  arise.  This  question,  how- 
ever, is  not  presented  in  this  case,  and  there- 
fore needs  no  further  attention. 

The  defendant  knew  he  had  authorized 
the  plaintiff  to  sell  said  land  any  time  up 
to  November  Ist.  lie  knew  that  plaintiff 
was  actively  engaged  in  trying  to  secure 
a  purchaser  for  stiid  land.  He  knew  that 
he  had  in  his  letter  given  her  an  agency 
to  sell  such  land  for  a  certain  time.  It  is 
clear  that  if  she  produced  a  purchaser  with- 
in such  time  who  was  ready,  able,  and  will- 
ing to  comply  with  the  terms  of  sale  of 
such  land,  she  would  have  earned  and  would 
be  entitled  to  her  commission  as  agreed  up- 
on, and  this  though  the  land  was  sold  by 
the  defendant  through  another  agent  l>efor« 
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notice  of  the  sale  of  the  land  by  the  plain- 
tiff. The  defendant  in  the  case  never  at 
any  time  revoked  the  authority  of  the  plain- 
tiff. .She  therefore  had  a  right  to  make  the 
sale  of  the  land  at  the  time  she  made  a 
sale  of  the  land  to  Nelson.  It  is  competent 
for  the  principal  to  agree  that  the  agent  or 
broker  shall  have  a  certain  time  within 
Avhich  to  find  a  purchaser,  and  if  the  broker 
or  agent  finds  a  purchaser  who  is  able, 
ready,  and  willing  to  comply  with  the  terms 
upon  which  the  property  is  authorized  to 
lie  sold  by  the  principal  within  the  time, 
the  principal  is  liable  for  the  commissions 
agreed  to  be  paid,  even  thongli  the  property 
is  sold  through  another  agent  before  no- 
tice of  the  sale  by  the  other  authorised 
agent. 

We  have  considered  all  the  authorities 
cited  by  the  appellant,  and  while  they  to 
-some  extent  sustain  appellant's  position, 
they  are  by  no  means  conclusive  upon  the 
questions  involved  in  this  case.  Where  a 
contract  of  agency  to  sell  property  fixes  a 
definite  time  in  which  the  agent  may  sell 
8uch  property,  the  agent  has  the  whole  of 
said  time  in  which  to  n»ake  the  sale.  If 
the  principal  may  through  other  agents  sell 
the  property,  and  not  become  liable  to  an 
agent  who  ha;i  a  contract  for  a  definite  time 
to  sell  the  property,  aad  who  does  sell  such 
property  within  the  time,  tlien  such  contract 
for  a  definite  time  does  not  mean  what  it 
says. 

This  is  not  a  contract  where  the  principal 
has  given  the  authority  to  different  agents 
for  a  apeeifled  time  in  which  to  sell  the  prin- 
cipal's  property,  and  providing  further  that 
whichever  agent  sells  the  property  first  and 
notifies  the  principal  fir«t  will  be  entitled  to 


the  commission.  That  is  not  the  kind  of  a 
contract  which  we  are  considering.  In  the 
case  at  bar  the  plaintiff  had  a  specified  time 
in  which  to  sell  the  property  for  a  specified 
commission.  She  found  a  purchaser  within 
the  specified  time  who  was  ready,  able,  and 
willing  to  buy  the  land  upon  the  terms 
stated  by  the  principal.  Her  right  to  re- 
cover a  commission  must  be  governed  by  the 
contract  made  between  her  and  the  princi- 
pal :  and,  by  the  terms  of  that  contract,  hav- 
ing found  a  purchaser  within  the  time  spe- 
cified able,  ready,  and  willing  to  buy  the 
land  upon  the  terms  stated  by  the  princi- 
pal, she  had  eartied  her  commission  even 
though  the  principal  had,  before  the  sale 
made  by  the  plaintiff,  sold  the  land  throng 
another  agent. 

The  contracts  made  between  principal  and 
agent  or  principal  and  broker  are  many,  and 
are  of  many  different  kinds,  and  are  ex- 
tremely varied  in  terms  and  meaning.  The 
main  duty  of  the  court  is  to  interpret  the 
meaning  of  the  terms  of  the  contract,  and 
state  the  legal  effect  of  such  terms. 

The  error  of  the  court,  if  any,  in  its  in- 
structions, was  harmless.  The  appeal  pre- 
sents no  reversible  error. 

The  judgment  is  aitirmed,  with  costs. 

Robinson,  J.,  concurs  in  result  only. 

Birdzell,  J.,  concurring: 

I  concur  in  the  affirmance  of  the  judg- 
ment, for  the  reason  that  there  appears  to 
be  no  evidence  from  which  it  could  have 
been  found  that  the  plaintiff  knew  the  lamtl 
was  sold  at  the  time  her  purchafier  was 
supplied. 


Annotation — ^Liability  of  owner  upon  revoking  authority  of  real  estate 

broker  employed  for  a  definite  period. 


The  earlier  eases  on  this  question  are 
discussed  in  the  note  to  Cioe  ▼.  Rogers, 
38  L.R.A.(N.S.)  366. 

It  is  the  theory  of  some  eases  that  the 
owner  is  not  precluded  from  himself 
selling  the  property  under  an  agency 
whieh  is  not  in  terms  an  exclusive  one. 
Because  of  this  right  remaining  in  the 
owner  there  is  held  to  be  no  breach  of 
his  contract  in  selling  the  property  him- 
self. See  earlier  note,  page  371.  The 
question  whether  a  broker's  right  to 
make  sale  of  property  is  exclusive  of  the 
owner's  right  is  discussed  in  the  note  to 
Blumenthal  v.  Bridges,  24^  L.R.A.(N.S.) 
279,  and  supplemental  note  to  Hammond 
V.  Man,  40  L.R.A.(N.S,)  1142. 

It  is  the  theory  of  other  oases  that 
where  there  is  no  consideration,  there  is 
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no  valid  contract  between  the  owner  and 
the  broker,  and  liability  is  denied  for 
this  reason.  See  earlier  note  on  page 
371.  The  mutuality  of  a  contract  giving 
a  real  estate  broker  exclusive  authority 
to  sell,  or  promising  him  a  commission 
in  case  of  sale  by  anyone  else,  but  not 
in  terms  imposing  any  obligation  upon 
him,  is  discussed  in  the  note  to  Schoen- 
mann  v.  Whitt,  19  L.R.A.(N.S.)  599, 
and  supplemental  note  to  Braniff  v. 
Baier,  L.R.A.1917E,  1040. 

Other  questions  of  interest  relating 
to  the  contract  between  a  real  estate 
broker  and  the  owner  may  be  found 
bv  consulting  the  L.R.A.  Indexes  under 
the  title  "Brokers." 

As  shown  in  the  note  to  Cloe  v.  Rog- 
ers, 38  L.R.A.(KS.)   366,  a  real  estate 
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broker  employed  for  a  definite  period 
whose  authority  had  been  revoked  by 
the  owner  has  been  allowed  a  recovery 
against  the  owner  upon  several  theories. 
Ordinarily  the  compensation  of  the  bro- 
ker is  fixed  at  a  commission  which  is  not 
earned  until  the  sale  is  made.  If  the 
broker  refuses  to  acquiesce  in  the  revo- 
cation of  his  authority,  and  proceeds 
under  his  contract  and  succeeds  in  per- 
forming that  which  his  contract  provides 
he  shall  perform,  it  has  been  held  that 
the  owner  is  liable  for  the  agreed  com- 
pensation. Note  in  38  L.R.A.(N.S.)  367. 
The  court  in  Sill  v.  Ceschi  (1914)  167 
Oal.  698, 140  Pac.  949,  being  of  the  opin- 
ion that  such  a  contract  is  not  valid 
unless  the  broker  has  expended  money 
and  effort  in  seeking  to  find  a  purchaser, 
states  that  if  he  has  thus  expended  mon- 
ey and  effort  before  the  attempted  can- 
celation, a  revocation  within  the  time 
limit  of  the  contract  is  not  effectual  to 


relieve  the  owner  from  the  payment  of 
commission  to  the  broker  who  has  suc- 
ceeded in  finding  a  purchaser. 

The  opinion  is  expressed  in  Knudson 
V.  Laurent  (1913)  169  Iowa.  189,  140  N. 
W.  392,  that  in  case  of  the  revocation 
by  an  owner  of  a  broker's  authority  be- 
fore the  expiration  of  the  time  limit,  the 
action  must  be  one  for  damages,  and  not 
for  a  recovery  of  the  commission ;  but  in 
this  case  the  contract  was  held  uni- 
lateral, and  therefore  revocable  at  pleas- 
ure of  the  owner. 

In  Paulsen  v.  Rourke  (1915)  26  Colo. 
App.  488,  145  Pac.  711,  a  broker  who 
had  a  definite  time  within  which  to  pro- 
cure a  purchaser  for  land  was  held  en- 
titled to  the  agreed  commission  upon 
procuring  a  purchaser  within  the  agreed 
time,  although  the  owner  had  previously 
sold  the  land  through  another  agent. 

W.  A.  E. 


OREGON  SUPR£MK   COURT. 
(Department  No.  1.) 

COUNTY  OF  WASCO 

v. 

NEW    ENGLAND    EQUITABLE    INSUR- 
ANCE COMPANY,  Appt. 

FRENCH  &  COMPANY  BANK,  Respt. 

(—  Or.  — ,  172  Pac.  126.) 

Subrogation  —  effect  on  assignment  of 
claim. 

An  order  by  a  road  contractor  upon  the 
county  to  pay  the  amount  of  the  percentage 
of  the  contract  price  retained  to  secure  the 
county  against  claims  for  labor  and  ma- 
terial to  a  bank  from  which  he  has  bor- 
rowed money  to  pay  for  labor  and  dop- 
plies  after  the  contract  of  suretyship  was 
entered  into,  although  an  equitable  assign- 
ment, does  not  preclude  subrogation  of  a 
paid  surety  to  the  county's  right  to  the 
fund  to  the  extent  that  he  has  paid  claims 
for  labor  and  material,  although  the  sub- 
rogation will  exhaust  the  fund  and  leave 
nothing  lor  the  bank. 
For  other  ca^ee,  see  Subrogation,  VI,  in  Dig. 

(April  23,  1918.) 

APPEAL  by  the  defendant  insurance  com- 
pany from  a  judgment  of  the  Circuit 
Court  for  Wasco  County  in  favor  of  the 
defendant    bank    in    an    interpleader    suit 

Note.  —  For  the  ri^ht  of  a  surety  on  a 
contractor's  bond  as  against  an  assignee 
of  the  fund,  see  annotation  following  this 
case,  post,  736,  and  references  therein  to 
annotations  on  related  questions. 
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brought  to  determine  the  ownership  of  a  cer- 
tain fund  in  complainant's  possession.  Re- 
versed. 

Statement  by  Harris,  J.: 

Wasco  county  brought  this  suit  in  inter- 
pleader BO  that  the  court  could  decide 
whether  the  sum  of  $920  held  by  the  county 
should  be  paid  to  the  New  England  Equita- 
ble Insurance  Company,  a  corporation,  here- 
inafter called  the  insurance  company,  or  to 
the  P>ench  &  0<mipany  Bank,  a  corporation,, 
hereinafter  referred  to  as  the  bank. 

On  June  14,  1915,  Henry  Cromer  entered 
into  a  contract  to  construct  a  certain  high- 
way for  the  county.  A  bond,  signed  by  the 
contractor  as  principal  and  the  insuranco 
company  as  surety,  was  delivered  to  the 
county,  as  required  by  chapter  142,  Laws 
1913,  and  was  filed  in  the  ofKee  of  the  coun- 
ty clerk  on  June  17,  1915.  The  contract  ob- 
ligated the  contractor,  as  required  by  stat- 
ute, to  pay  all  persons  su}>plying  labor  or 
material  lor  the  prosecution  of  the  work. 
Laws  1913,  chap.  61.  The  written  contract 
also  provided  Uiat  ''the  partial  payments 
under  this  contract  and  the  final  payment 
thereon  shall  be  as  provided  by"  chapter 
142.  Laws  1913.  The  bond  was  given  to 
secure  the  performance  of  the  contract  and 
payment  to  all  persons  supplying  labor  or 
material  for  the  prosecution  of  the  work 
provided  for  in  the  contract.  Cromer  en- 
tered upon  the  performance  of  the  contract 
and  constructed  a  portion  of  the  highway. 
Monthly  estimates  were  made  of  the  work 
done  by  Cromer,  and  the  county  paid  him 
75  per  cent  of  the  amount  earned,  as  shown 
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by  such  estimates,  and  retained  the  remain- 
ing 25  per  cent  as  stipulated  by  the  writ- 
ten contract  between  Cromer  and  the  coun- 
ty and  as  required  by  chapter  142,  Laws 
1913,  then  in  force.  Cromer  continued  in 
the  performance  of  his  contract  until  about 
September  10,  1915,  when  he  was  obliged  to 
quit  because  his  equipment  had  been  at- 
tached by  creditors.  A  voluntary  petition 
in  bankruptcy  was  filed  by  Cromer  on  Octo- 
ber 7,  1015,  and  he  was  subsequently  ad- 
judged a  bankrupt.  Negotiations  between 
the  county  and  the  insurance  company  re- 
sulted in  an  agreement,  on  October  25,  1915, 
terminating  the  contract  with  Cromer  and 
releasing  the  insurance  company  from  its 
<>bligation  to  complete  the  highway  upon 
payment  by  it  of  all  the  outstanding  labor 
and  material  claims  against  the  contractor. 
The  insurance  company  paid  claims  made 
against  Cromer,  and  approved  bv  him,  total- 
ing $3,907.22. 

On  August  5,  1915,  the  bank  loaned  $200 
to  Cromer  and  took  his  promissory  note  for 
that  amount,  and  at  the  same  time  Cromer 
signed  and  delivered  to  the  bank  an  order, 
directing  the  county  to  "pay  to  French  & 
Company,  bankers,  all  money  due  on  Au- 
gust estimate  for  work  done  on  the  J.  T. 
Harper  road  contract.  Please  also  pay  all 
retained  percentage  upon  completion  of  con- 
tract." The  order  was  presented  to  the 
county  and  filed  in  the  office  of  the  county 
clerk  on  August  6,  1915.  Cromer  borrowed 
an  additional  $800  from  the  bank  on  Au- 
gust 11,  1915,  upon  his  note  for  that 
amount.  Cromer  "got  this  money  from 
French  Sl  Company  on  the  repretientation 
that  it  was  to  pay  bills  for  labor  and  ma- 
terial for  the  construction  of  the  road." 
The  money  loaned  to  the  contractor  upon 
the  two  notes  was  placed  to  his  credit  in 
the  bank,  and  was  checked  out  by  him  for 
labor  performed  upon  and  maf-orial  fur- 
nished for  the  road.  WTien  the  $200  note 
was  given,  it  was  understood  between  the 
bank  and  Cromer  that  he  was  "to  have 
$800  more;"  and  the  order  upon  the  county 
''was  given  to  reimburse  them  [the  bank] 
for  the  money  gotten  on  both  of  these 
notes."  When  Cromer  discontinued  work 
the  coujity  had  in  its  bands  the  sum  of 
$920  which  it  had  retained  out  of  the 
monthly  estimates  made  during  the  progress 
of  the  work.  The  complaint  filed  by  the 
county  was  accompanied  with  a  tender  of 
$920  to  the  clerk  of  the  court.  The  in- 
surance company  and  the  bank  each 
answered,  and  each  asserted  the  right  to 
receive  the  monev.  The  decree  of  the  court 
was  for  the  bank  and  the  insurance  com- 
pany appealed. 


Messrs.  Carey  A  Kerr  and  Charles  A. 
Hart,  for  appellant: 

Payment  by  the  surety  on  a  contractor's 
l)ond  of  material  atid  labor  claims  subro- 
gates the  surety  to  the  rights  not  only  of 
the  labor  and  materialmen,  but  also  to  the 
rights  of  the  county  iti  any  and  all  funds 
eaimed  by  the  contractor  and  remaining  in 
the  county's  possession  up  to  the  amount  of 
the  payments  so  made  by  the  surety;  and 
such  subrogation  is  Effective  as  of  the  date 
of  the  contract  involved. 

Prairie  State  Nat.  Bank  v.  United  States, 
164  U.  S.  227,  41  L.  ed.  412,  17  Sup.  Ct.  Rep. 
14i;  Henningsen  v.  United  Statfes  Fidelity 
&  G.  Co.  74  C.  C.  A.  484,  143  Fed.  810, 
208  U.  S.  404,  52  L.  ed.  547,  28  Sup.  Ct. 
Rep.  389;  First  Nat.  Bank  v.  City  Trust,  S. 
D.  &  Surety  Co.  52  C.  C.  A.  SlS.  114  Fed. 
529;  National  Surety  Co.  v.  Berggren,  126 
Minn.  188,  148  N.  W.  55. 

The  rights  of  one  who  lends  to  the  con- 
tractor, even  though  the  money  is  devoted 
to  the  payment  of  material  claims,  are  in- 
ferior to  the  rights  of  the  surety  paying 
labor  and  material  claims,  the  payment  by 
the  surety  being  involuntary,  and  that  of 
the  lender  voluntary,  and  the  contractor  be- 
ing under  no  obligation  to'  use  the  money 
in  thfe  performance  of  the  contract. 

National  Surety  Co.  v.  Berggren,  supra. 

Messrs.  W.  A.  Bell  and  Francis  V. 
Galloway  f6r  complainant. 

Mr.  W.  "H.  Wilson  for  respondent. 

Mr.  Carlton  Ij.  Pepper  for  defendant 
Harper. 

Harris,  J.,  delivered  the  opinion  of  the 
court  f 

A  representative  of  the  insurance  com- 
pany testified  that  the  surety  disbursed 
$3,t)07.22  ih  settlement  of  labor  and  Materi- 
al claims,  and  that  "all  bills  foi-  lah'or  and 
material  were  0.  K.*d  bv  Mr.  Cromer  be- 
fore  we  paid  them.**  Cromer  testified  that 
the  moneys  paid  by  the  insurance  company 
''covered  material  and  'labbr  and  supplies," 
and  that  "about  $1,200  was  labor.**  Al- 
though it  may  be  assumed,  without  decid- 
ing, that  neither  the  bill  of  Buskuhl 
Brothers  for  j$405.94  nor  the  claim  of  T.  C. 
Murray  for  $308.99  embraced  labor  or  ma- 
terial for  which  the  insurance  company  was 
liable  on  its  bond,  nevertheless  the  evidence 
clearly  And  convincingly  shows  that  the  in- 
surance company  paid  out  more  than  $920 
on  account  of  labor  and  material  claims  for 
which   it   was  liable. 

Tlie  question  for  decision  is  whether  the 
insurance  company  or  the  bank  is  entitled 
to  receive  the  $920  which  the  county  had  re- 
served from  the  monthly  estimates.  The  in- 
surance company  resorts  to  the  doctrine  of 
subrogation  to  support  its  claim,  while  the 


L.R.A.1918D. 


734 


OREGON  SCPREME  (X)URT. 


Iiank  contends  that  countervailing  equities 
])reclude  the  application  of  the  rule  of  sub- 
rogation. Subrogation  id  not  a  matter  of 
strict  right,  nor  does  it  necessarily  rest  on 
contract,  but  it  is  purely  equitable  in  its 
nature;  and  since  it  is  a  creature  of  equity, 
it  will  not  be  enforced  where  it  will  work 
injustice  to  the  rights  of  those  having  equal 
equities.  First  Xat.  Bank  v.  City  Trust,  S. 
D.  &  Surety  Co.  52  C  C.  A.  313,  114  Fed. 
529,  533;  Portland  Flouring  Mills  Co.  v. 
Portland  &  A,  S.  S.  Co.  (D.  C.)  145  Fed. 
(>87,  G91 ;  National  Surety  Co.  v.  State  9av. 
Bank,  14  L.Rj\.(N.S.)  i55,  162,  84  C.  C. 
A.  187,  156  Fed.  21,  13  Ann.  Cas.  421;  37 
Cyc.  363;  Stearns,  Suretyship,  §  463.  In 
Spencer  on  Suretyship,  §  133,  the  author 
says:  "The  right  of  subrogation  may  be 
generally  described  as  the  equity  by  which 
a  person  who  is  secondarily  liable  for  a 
debt  and  has  paid  the  same  is  put  in  the 
place  of  the  creditor  so  as  to  entitle  him  to 
make  use  of  all  the  securities  and  reme- 
dies possessed  by  the  creditor,  in  order  to 
enforce  the  right  of  exoneration  or  indemni- 
fication  as   against   the   principal   debtor." 

A  clear  enunciation  of  the  nature  of  sub- 
rogation appears  in  the  much-quoted  opin- 
ion delivered  by  Chancellor  Johnson  in 
Gadsden  v.  Brown,  Speers,  Eq.  37,  where  it  is 
said  that  "the  doctrine  of  subrogation  is  a 
pure  unmixed  equity,  having  its  foundation 
in  the  principles  of  natural  justice,  and 
from  its  very  nature  never  could  have  been 
intended  for  the  relief  of  tliose  who  were  in 
a  condition  in  which  they  were  at  liberty 
to  elect  whether  they  would  or  would  not 
be  bound ;  and,  as  far  as  I  have  been  enabled 
to  learn  its  history,  it  never  has  been  so 
applied.  If  one  with  the  perfect  knowledge 
of  the  facts  will  part  with  his  money,  or 
bind  himself  by  his  contract,  in  a  sufficient 
consideration,  any  rule  of  law  which  would 
restore  him  his  money  or  absolve  him  from 
Ilia  contract  would  subvert  the  rules  of  social 
order.  It  has  been  directed  in  its  applica- 
tion exclusively  to  the  relief  of  those  that 
were  already  bound,  who  could  not  but 
choose  to  abide  the  penalty.  Sureties,  for 
example,  wlio  have  before  become  bound  are 
amongst  the  especial  objects  of  its  care. 
Thus,  if  a  surety  pays  the  debt  of  his  prin- 
cipal he  is  entitled  to  stand  in  the  place 
of  tlie  creditor,  and  to  have  the  bene6t  of 
all  securities,  funds,  liens,  and  equities  to 
which  the  creditor  was  entitled." 

Chancellor  Walworth  has  tersely  stated 
in  Sanford  v.  :McLean,  3  Paige,  122,  23 
Am.  Dec.  773,  that  "it  is  only  in  cases  where 
the  person  advancing  money  to  pay  the  debt 
of  a  third  party  stands  in  the  situation  of 
a  surety,  or  is  compelled  to  pay  it  to  protect 
his  own  rights,  tliat  a  court  of  equity  sub- 
stitutes him   in   the  place  of  the  creditor, 


as  a  matter  of  course,  without  any  agree- 
ment to  that  effect.'* 

While  in  some  of  its  phases  the  doctrine 
of  subrogation  seems  to  have  been  expanded 
in  recent  years,  it  is  not  now  necessary,  nor 
would  it  be  proper  in  the  instant  case,  to 
attempt  to  fix  the  exact  limits  of  its  appli- 
cation;  but  it  is  sufficient  to  say  that,  as> 
between  the  insurance  company,  the  contrac- 
tor, and  the  county,  the  surety  is  in  a  posi- 
tion  to   claim   the   benefits   of   subrogation, 
because  it  has  paid  debts  due  to  third  per- 
sons, and  when  paying  such  debts  it  acted 
on  compulsion,  and  not  as  a  mere  volunteer.. 
Re  Fowble  (D.  C.)  213  Fed.  676,  680;  Shel- 
don, Subrogation,  2d  ed.  4. 

The  fact  that  the  insurance  company  is 
a  compensated  surety  does  not  alfect  it» 
right  to  claim  the  benefits  of  subrogation^ 
It  is  true  that  the  rule  of  strictissimi  juris,, 
which  is  generally  available  to  those  who 
are  sureties  without  compensation,  is  usual- 
ly relaxed  when  applied  to  a  paid  surety. 
In  this  jurisdiction  the  rule  is  that  a  hired 
surety  must  show  that  his  rights  have  been 
injuriously  afl'ected  before  he  can  defeat  hi& 
contract  of  suretyship.  Neilson  v.  Title 
Guaranty  &  Surety  Co.  81  Or.  422,  427,. 
159  Pac.  1151.  A  court  of  equity  grants 
the  right  of  subrogation  because  the  surety 
has  paid  the  debt  of  the  principal,  and  the 
right  of  subrogation  is  not  dependent  upon 
whether  the  surety  %vafi  or  was  not  paid  to 
sign  the  bond.  It  is  enourh  that  the  surety 
was  obliged  to  pay  and  did  pay  the  debt. 
Lewis  V.  United  States  Fidelity  &  G.  Co. 
144  Ky.  425,  138  S.  W.  305,'  Ann.  Cas. 
1913A,  564;  National  Surety  Co.  v.  Berg- 
gren,  126  Miiin.  188,  148  N.'  W.  55. 

The  bank  relies  upon  the  rule  that  sub- 
rogation will  not  be  allowed  where  it  will 
work  injustice  to  the  rights  of  those  having 
equal  equities.  .  First  Nat.  Bank  v.  City 
Trust,  S.  D.  k  Surety  Co.  52  C.  C.  A.  313, 
114  Fed.  529,. 533.  The  bank  contends  that 
the  written  order  signed  by  Cromer,  direct- 
ing the  county  to  pay  to  the  bank  all  money 
due  on  the  August  estimate  and  "all  re- 
tained percent  a  »je,''  operated  as  an  equita- 
ble assignment  of  the  fund,  and  entitles  the 
bank  to  be  paid  in  full  out  of  the  fund,  to 
the  exclusion  of  the  f«urety  and  all  general 
creditors  of  the  contractor.  Tlie  w^ritten 
order  may  be  regarded  as  an  equitable  as- 
signment of  the  designated  moneys.  Mc- 
Daniel  v.  Maxwell,  21  Or.  202,  28  Am.  St. 
Rep.  740,  27  Pac.  952:  WiJlard  v.  Bullen, 
41  Or.  25,  33,  67  Pac  924,  68  Pac.  422; 
Wakefield,  F.  &  Co,  v.  Pajkhurst,  84  Or. 
483,  486,  165  Pac  578.  The  money  which 
Cromer  borrow^ed  from  the  bank  was  actu- 
ally used  to  pay  for  labor  and  material 
furnished  during  the  prosecution  of  the 
work;  and  the  bank  contends  that  the  sure- 
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ty  receh^d  the  benefit  of  the  bank's  money, 
and  that  therefore  it  would  be  inequitable 
to  permit  the  surety  to  be  subrogated  to 
the  rights  of  the  county,  and  thus  permit 
the  surety  to  reap  where  the  bank  has 
sown.  All  parties  would  probably  concede 
that  the  insurance  company  would  be  en- 
titled to  claim  the  benefits  of  subrogation 
in  the  absence  of  the  bank,  and  hence  the 
question  for  decision  is  whether  the  writ- 
ten order,  plus  the  fact  that  the  money 
which  was  loaned  upon  the  faith  of  the 
written  order  was  actually  used  to  pay  for 
labor  performed  upon  and  material  fur- 
nished for  the  work,  wrought  such  an  equi- 
table assignment  of  the  fund  as  to  preclude 
the  surety  from  claiming  the  benefits  of  sub- 
rogation. The  inquiry  naturally  involves  an 
examination  of  th«»  relative  rights  of  the 
parties  to  the  fund  and  a  consideration  of 
the  fundamental  reasons  upon  which  those 
rights  are  based. 

By  his  written  contract  Cromer  agreed  to 
pay  all  claims  for  labor  and  material  fur- 
nished during  the  prosecution  of  the  work, 
and  also  to  complete  the  road.  By  its  bond 
the  surety  obligated  itself  to  pay  all  labor 
and  material  claims  not  paid  by  Cromer, 
and  to  complete  the  contract  if  Cromer  did 
not.  The  law  required  this  bond  to  be  given, 
and  directed  that  it  should  contain  these 
provisions.  The  written  contract  also  pro- 
vided for  monthly  estimates  of  the  work, 
and  that  75  per  cent  of  the  amount  earned 
each  month  should  be  paid  to  Cromer,  while 
the  remaining  25  per  cent  should  be  retained 
by  the  couBtgr  ^'mitil  the  completion  and 
acceptance  of  said  work;"  and  ^e  law  also 
required  this  provision  to  be  written  into 
tlie  contract..  Laws  1913,  chap.  142.  Since 
the  bank  was  bound  to  know  the  law,  it  is 
deemed  to  have  known  that  the  contrsrct 
with  Cromer  provided  that  25  per  cent  of 
each  monthly  estimaite  s!hoi:iId  be  reserved 
by  the  county,  that  a  bond  was  given,  and 
that  the  bond  obligated  the  surety  to  pay 
all  claims  for  labor  and  material.  More- 
over, the  bank  did  in  truth  know  that  the 
county  had  retained,  and  would  continue  to 
retain,  a  percentage  of  eaeh  monthly  esti- 
mate,  becauae  the  very  language  of  the  writ- 
ten order  imports  such  knowledge.  It  must 
be  remembered,  too,  that  the  money  in 
controversy  includes  nothing  but  the  25  per 
cent  reserved  out  of  the  monthly  estimates. 

The  percentage  reaerved  by  the  county  out 
of  each  monthly  estimate  served  to  secure 
the  county  against  any  loss  it  might  sus- 
tain on  account  df  the  nonperformance  of 
the  contract;  and  when  Cromer  abandoned 
his  contract  the  cotinty  had  a  right  to  hold 
this  fund  to  secure  itself  against  any  dam- 
ages that  might  have  resulted  from  a  non- 
performance   of    the    contract    by    Cromer. 


First  Nat.  Bank  v.  O'Neil  Engineering  Co, 
—  Tex.  Civ.  App.  —,  176  S.  W.  74;  First 
Nat.  Bank  v.  City  Trust,  S.  D.  &  Surety 
Co.  52  C.  C.  A.  313,  114  Fed.  529,  53l'; 
IVairie  State  Nat.  Bank  v.  United  States,. 
164  r.  S.  227,  232,  41  L.  ed.  412,M16,  IT 
Snp.  Ct.  Rep.  142;  O'Neill  v.  Title  Guaranty 
&  T.  Co.  113  C.  C.  A.  211,  191  Fed.  570, 
573;  Re  Scofield  Co.  131  C.  C.  A.  353,  215 
Fed.  45,  50.  The  right  of  the  count}'  to  re- 
tain a  specified  percentage  dates  from  the 
time  the  contract  was  entered  into,  and  it 
must  be  conceded  that,  until  thu  claims  for 
labor  and  material  are  paid,  the  county's 
right  to  the  fund  is  superior  to  that  of  the 
bank,  claiming  by  an  equitable  assignment 
from  the  contractor. 

Wlien  the  insurance  company  fulfilled  its 
obligations  and  paid  the  debts  incurred  by 
Cromer  for  labor  and  material,  it  was  en- 
titled to  call  upon  a  court  of  equity  and 
be  subrogated  to  the  rights  which  the  coun- 
ty could  have  asserted  against  the  fund 
(Derby  v.  United  States  Fidelity  &  G.  Co. 
87  Or ."^34,  169  Pac.  500;  Prairie  State  Nat. 
Bank  v.  United  States,  164  U.  S.  227,  232, 
41  L.  ed.  412,  416,  17  Sup.  Ct.  Rep.  142: 
Reid  V.  Panly,  58  C.  C.  A.  152,  121  Fed. 
652,  657)  ;  and  the  right  of  subrogation 
dates  back  to  the  time  when  the  insurance 
company  entered  into  the  contract  of  sure- 
tyship (Derby  v.  United  States  Fidelity  & 
G.  Co.  supra;  Prairie  State  Nat.  Bank  v. 
United  Stated,  184  U.  S.  227,  41  L.  ed. 
412,  17  Sup.  Ct.  Rep.  142;  Ilenningsen  v. 
United  States  Fidelity  &  G.  Co.  74  C.  C. 
A.  484,  143  Fed.  81o!  814:  Henningsen  v. 
United  States  Fidelity  &  G.  Co.  208  U.  S. 
404,  411,  52  L.  ed.  547,  550,  28  Sup.  Ct. 
Rep.  389;  Firat  Nat.  Bank  v.  City  Tmat, 
S.  D.  &  Surety  Co.  52  C.  C  A  313.  114 
Fed.  ^29,  532;  National  Surety  Co.  v.  Berg- 
gren,  128  Minn.  188.  148  N.  W.  57:  Re 
Scofield  Co.  131  C.  C.  A.  353,  215  Fed,  45. 
60;  Re  P.  McGarry  &  Son,  153  C.  C.  A. 
326,  240  Fed.  400,  402.  If  the  right  of 
the  coimty  to  hold  and  to  apply  the  moneys 
is  superior  to  the  claim  of  the  bank,  and 
if  by  paying  the  claims  for  labor  and  ma- 
terial the  surety  is  subrogated  to  the  right 
of  the  county,  as  of  the  date  of  the  contract 
of  suretyship,  it  necessarily  and  inevitably 
follows  that  the  right  asserted  by  the  sure- 
ty is  superior  to  the  claim  made  by  the 
bank.  The  rule  established  by  this  court  in 
Derby  v.  United  States  Fidelity  &  C.  Co. 
supra,  and  approved  by  the  overwhelming 
weight  of  authority,  entitles  the  surety  to 
assert  the  benefits  of  subrogation  as  against 
all  moneys  which  the  person  named  as  ob- 
ligee in  the  bond  owes  the  contractor  at 
the  time  the  latter  abandons  performance 
of  his  contract ;  but  the  right  of  subrogation 
is  particularly  applicable  to  such  funds  as 
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by  the  terms  of  the  contract  are  reserved 
and    retained    until    complete    performance 
and  acceptance  of  the  work.     The  reserved 
fund  i8  as  much  for  the  indemnity  of  the 
surety  as  it  is  for  the  security  of  the  owner 
for  whoiy  the  work  is  to  be  performed,  and 
an   equity   in   such    reserve   fund    is  raised 
in  behalf  of  the  surety.     First  Xat.  Bank 
V.  City  Trust,  S.  B.  &  Surety  Co.  52  C.  C. 
A.  313,  114  Fed.  529,  531;  6'Xeill  v.  Title 
Guaranty  &  T.  Co.  113  C.  C.  A.  211,  191 
Fed.   570,   573;    Re   Scofield  Co.   131   C.   C. 
A.   353,   215   Fed.   45,   50.     Tlie   nature  of 
the  right  which  the  surety  has  in  the  re- 
served fund  is   ilhistrated  and  emphasized 
by  the  general  rule,  applicable  to  hired  as 
well  as  to  other  sureties,  that  the  surety  is 
discharged  from  the  bond  if  the  owner  for 
whom  the  work  is  being  performed  fails  to 
retain  the  percentage  fixed  by  the  terms  of 
the  contract.     Neilson  v.  Title  Guaranty  & 
S.    Co.    81    Or.    422,    428,    159    Pac.    1151;' 
O^Xeill  V.  Title  Guaranty  &  T.  Co.  113  C.  ] 
C.  A.  211,  191  Fed.  570,  573;  Prairie  State  : 
Xat.  Bank  v.  United  States,  164  U.  S.  227, 
233,  41  L.  ed.  412.  416,  17   Sup.  Ct.   Rep. 
142;  Stearns,  Suretyship,  §  274;   1  Brandt, 
Suretyship,  3d  ed.  §  439.    The  equity  which  [ 
the    surety   has    in   such    funds   as   are   re- 
tained, under  the  agreement  with  the  con- 
tractor, has  its  inception  at  the  time  when 
the  surety  enters  into  the  contract  of  surety- 
ship, and  hence  the  contractor  can  neither 
supplant  this  equity  nor  strip  it  of  its  prior- 
ity by  borrowing  money  from  some  person 
not  obliged  to  lend,  and  assigning  the  funds 
to  secure  the  loan. 

When  the  bank  loaned  its  money  it  knew 


that  before  Cromer  entered  upon  the  per- 
formance  of  his   contract  he  had  given  a 
bond  signed  by  a  surety,  and  that  the  law 
required  the  county  to  reserve  25  per  ceut 
of  each  monthly  estimate.     From  the  date 
of  the  contract  of  suretyship  the  bank  was 
bound  to  know  that  the  insurance  company 
had  an  equity  in  the  funds  to  be  reserved; 
and  when  the  bank  loaned  its  money  it  did 
something  tluit  it  was  not  obliged  to  do, 
and  it  must  be  deemed  to  have  acted  with 
a  full  knowledge  of  the  right  of  the  surety. 
The    contractor    and    the    bank    eould    not 
create  a  lien  in  favor  of  the  bank  upon  the 
reserved  fund  and  make  it  paramount  to  a 
prior  and  then  existing  lien  of  the  surety. 
First   Xat.   Bank   v.   City   Trust,  S.   D*   & 
Surety  Co.  52  C.  C.  A.  i313,  114  Fed.  529, 
532;  Hardaway  v.  Xational  Surety  Co.  80 
C.   C.  A.   283,   150   Fed.  465,  473,  and  af- 
firmed in  211  U.  S.  552,  561,  53  K  ed.  321, 
327.  29  Sup.  Ct.  Rep.  202;  Title  Guaranty 
&  S.  Co.  v.  Dutcher   (D.  C.)   203  Fed.  167, 
169;  Illinois  Surety  Co.  v.  Gallon   (D.  C.) 
211  Fed.  161,  163;  Re  P.  McGarry  &  Son. 
153  C.  C.  A.  326,  240  Fed.  400,  402;  Colum- 
bia Digger  Co.  v.  Sparks,  142  C.  C.  A.  304, 
227    FiHi.    780,    784;    Stearns,    Suretyship, 
§  482. 

It  follows  that  the  ineuranoe  company  is 
entitled  to  be  subrogated  to  the  right  of  the 
county.  The  decree  of  the  Circuit  Court  is 
reversed,  and  a  decree  will  be  entered 
awarding  the  $920  to  the  insurance  com- 
pany. 

McBrldOt  Ch.  J.,  and  Benson  and  Bur- 
nett, JJ.,  OMCur. 


Annotatioii — ^The  right  of  surely  on  contrnctor's  bond  as  a^uost  assigneo 

of  fund. 


This  subject  is  covered  in  notes  in  14 
L.R.A.(N.S.)  457,  and  L.R.A.1918A,  937, 
as  regards  the  right  of  sureties  who  per- 
form a  CQQtract  on  abandonment  thereof 
by  the  contractor,  and  that  aspect  of  the 
subject  will  not  be  considered  here. 

A  stipulation  for  the  retention,  un- 
til the  completion  of  a  contract,  of  a  cer- 
tain per  cent  of  the  consideration,  is  in 
part  an  indemnity  for  a  surety  who 
guarantees  the  performance  of  the  con- 
tract by  the  contractor,  and  it  raises  an 
equity  in  his  favor  in  the  fund  thus 
created  or  to  be  created  which  takes 
precedence  over  subsequent  assignments 
of  the  fund  by  the  contractor  to  the  ex- 
tent of  the  surety's  loss  after  the  con- 
tractor has  made  default  or  abandoned 
the  contract: 

— Hardaway  v.  National  Suretv  Co. 
(1909)  211  U.  S.  552,  53  L.  ed.  321,  29 

L.R.A.1018D. 


Sup.  Ct.  Rep.  202,  sustaining  the  right 
of  a  surety  to  reserve  money  to  the  ex- 
tent of  his  loss,  accruing  prior  to  the 
assignment  thereof  by  the  contractor; 

— Henningsen  v.  United  States  Fidel- 
ity &  G.  Co.  (1907)  208  U.  S.  404,  52 
L.  ed.  547,  28  Sup.  Ct.  Rep.  389,  hold- 
ing  that,  where  a  contractor  defaults  in 
paying  claims  for  labor  and  materials 
furnished  in  performance  of  a  contract, 
a  surety  upon  paying  such  claims  is  en- 
titled to  the  reserve  fund  retained  by  the 
debtor  until  the  performance  of  the  eon- 
tract,  as  against  the  right  of  an  assignee 
of  the  fund; 

— Prairie  State  Nat.  Bank  v.  United 
States  (1896)  164  U.  S.  227,  41  L.  ed. 
412,  17  Sup.  Ct,  Rep.  142,  holding  that  a 
surety  furnishing  money  to  complete  a 
contract  takes  priority  over  an  assignee 
as  to  the  reserve  money  retained  by  the 
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government  until  the  completion  of  the 
<;ontract; 

—First  Nat.  Bank  v.  Pesha  (1916)  99 
Ifeb.  785,  157  N.  W.  924,  holding  that 
an  assignee  of  the  amount  due  on  a  con- 
struction contract  is  not  entitled  to  re- 
serve money  due  to  the  debtor  until  per- 
formance of  the  contract  as  against  a 
surety,  who,  after  default  of  the  con- 
tractor, pays  claims  for  labor  and  ma- 
terial in  carrying  out  the  contract,  al- 
though the  assignment  was  filed  prior 
to  the  payment  of  such  claims  j 

— Wasco  County  v.  New  England 
Equitable  Ins,  Co.  ante,  732,  holding  that 
the  right  of  the  surety  to  money  retained 
upon  a  public  contract  was  superior  to 
that  of  an  assignee  claiming  under  an  as- 
signment by  the  contractor,  although  the 
consideration  of  the  assignment  was 
money  advanced  which  was  used  to  pay 
for  labor  and  material  furnished  in  the 
performance  of  the  contract; 

— Maryland  Casualty  Co.  v.  Washing- 
ton Nat,  Bank  (1916)  92  Waah.  497,  159 
Pac.  689  (distinguishing  Puget  Sound 
State  Bank  v.  Gallucci  (1914)  82  Waril. 
445,  144  Pac.  698,  Ann.  Cas.  1916A,  767, 
holding  that  a  surety  who  pays  claims 
for  labor  and  Material  furnished  the  con- 
tractor after  default  of  the  latter  is  en- 
titled to  the  reserve  money  retained  by 
the  teims  of  the  contract  as  against  a 
claim  under  the  assignment  from  the 
contractor. 

See  also  National  Surety  Co.  v.  Berg- 
gren  (1914)  126  Minn.  188,  148  N.  W. 
55,  holding  that  an  order  by  the  con- 
tractor upon  the  debtor  for  the  amount 
earned  and  to  be  earned  under  a  con- 
struction contract,  including  a  sum  re- 
served until  the  completion  of  the  con- 
tract, does  not  give  the  holder  thereof 
a  lien  on  the  reserve  money  superior  to 
that  of  the  surety  who  pays  claims  for 
material  furnished  in  carrying  out  the 
•contract  after  the  default  of  the  con- 
tractor. And  see  to  same  effect  Reid  v. 
Pauly  (1903)  58  C.  C.  A.  152,  121  Ted. 
652,  sustaining  the  right  of  a  surety  as 
against  the  trustee  in  bankruptcy  of  the 
contractor.  And  also  Gastonia  v.  Mc- 
Entee-Peterson  Engineering  Co.  (1902) 
131  N.  C.  359,  42  S.  E.  857,  sustaining 
the  right  of  a  surety  as  against  attach- 
ment or  garnishment  liens  asserted 
against  a  reserve  fund.  And  a  surety 
who  makes  good  the  default  of  his  princi- 
pal, the  contractor,  in  a  government  con- 
tract, has  a  superior  right  in  the  reserve 
fund  to  that  of  the  creditor  of  the  con- 
tractor who  has  become  bankrupt.  Re 
Schofield  Co.  (1914)  131  C.  C.  A.  353,  215  I 
Ted.  45. 


It  has  been  held,  however,  that  where 
the  consideration  for  an  assignment  of  a 
reserve  fund  retained  under  a  construc- 
tion contract  was  money  advanced  to  the 
contractor  and  used  by  him  to  pay  a 
claim  for  labor  and  material  used  in  per- 
forming the  contract,  the  assignment  was 
superior  to  any  claim  of  the  surety  to 
the  fund.  Fidelity  &  D.  Co.  v.  StatTord 
(1914)  93  Kan.  539,  144  Pac.  852.  To 
the  same  effect  is  Puget  Sound  State 
Bank  v.  Gallucci  (Warfi.)  supra,  which 
is  distinguished  in  Maryland  Casualty 
Co.  V.  Washington  Nat.  Bank  (Wash.) 
supra. 

In  Hipwell  v.  National  Surety  Co. 
(1906)  130  Iowa,  656,  105  N.  W.  318,  it 
is  held  that  money  reserved  according 
to  the  terms  of  the  contract  until  its 
completion  passes  to  the  holder  of  an 
order  therefor  from  the  contractor, 
which  is  accepted  by  the  debtor  to  be 
paid  when  the  contract  is  eompleted,  and 
not  to  the  surety  of  the  contractor,  who 
suffers  a  loss  by  virtue  of  his  contract 
of  suretyship. 

If  the  money  reserved  until  the  com- 
pletion of  a  contract  is  in  part  for  the 
benefit  of  the  surety  and  for  his  protec- 
tion, as  it  unquestionably  is,  then  his 
right  to  this  fund,  while  perhaps  in- 
choate, nevertheless  attaches  at  the  time 
the  contract  of  suretyship  is  entered 
into.  For  example,  the  right  of  the 
surety  in  this  reserve  fund  is  such  that 
the  failure  of  the  owner  to  retain  the 
fund  will  release  the  surety.  See  note  in 
L.R.A.1915B,  407.  On  the  assumption 
that  the  surety  has  an  inchoate  right  in 
this  fund  as  it  ds  created  according  to 
the  terms  of  the  contract,  such  right  is 
superior  to  any  subsequent  assignment 
of  the  fund  by  the  contractor  to  the  ex- 
tent that  the  surety  after  default  of  the 
contractor  suffers  loss  under  the  contract 
of  suretyship.  If  presented  purely  as  a 
matter  of  subrogation,  however,  it  may 
be  argued  that  the  right  of  subrogation 
is  an  equitable  right,  and  that  subroga- 
tion will  not  be  permitted  as  against  a 
person  having  an  equal  equity,  and  where 
an  assignment  of  the  reserve  fnnd  is  to 
secure  money  advanced  for  and  used  by 
the  contractor  in  carrying  out  the  con- 
tract the  equities  of  his  assignee  and 
surety  are  at  least  equal  and  hence  equit- 
able relief  by  way  of  subrogation  will  be 
denied.  See  on  this  point  Fidelity  &  D. 
Co.  V.  Stafford  (Kan.)  supra.  On  the 
other  hand  it  may  be  argued  that  as  to 
this  matter  of  subrogation  equity  will 
follow  the  law,  and  since  the  suretv  has 
an  inchoate  right  at  law  in  the  fund 
this  right  will  be  protected  in  equity. 
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In  any  event,  in  order  that  the  surety 
be  entitled  to  claim  the  reserve  fund  as 
against  an  assignee  thereof,  the  money 
must  be  advanced  by  him  after  default 
of  the  contractor  and  for  the  purpose  of 
performing  his   contract   of  suretyship. 

Thus,  where  the  surety  advanced 
money  to  the  contractor  to  enable  the 
latter  to  complete  other  contracts  so  that 
the  reserve  money  due  thereon  might  be 
used  by  the  contractor  to  carry  out  the 
contract  the  performance  of  which  was 


guaranteed  by  the  surety,  and  the  sure- 
ty took  an  assignment  of  the  rights  of 
the  contractor  under  the  contract,  with 
knowledge  of  the  existence  of  a  prior 
assignment  thereof,  the  doctrine  of  sub- 
rogation does  not  apply  in  favor  of  the 
surety,  and  his  claim  under  the  assign- 
ment is  subject  to  the  rights  of  the  prior 
assignee.  People  v.  Third  Nat.  Bank 
(1899)  159  N.  Y.  382,  54  N.  E.  35. 

A.  G.  S. 
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V. 

KITTANNING    BREWING   COMPANY   et 

al.,  Appts. 

(259  Pa.  510,  103  Atl.  340.) 

CoriH>ration   —  new   Issue  of   stock  — 
ri^ht  of  stockholders. 

1.  The  directors  of  a  corporation  cannot 
vote  a  new  issue  of  stock  and  subscribe  for 
it  themselves,  without  giving  the  stockhold- 
ers generally  an  opportunity  to  take  it  up 
in  proportion  to  their  existing  holdings. 
For  other  cases j  see  Corporations,  V.  e,  i,  in 

big.  l-SZ  N.  8. 

Equity  —  Jurisdiction  to  set  aside  stock 
issue. 

2.  Equity  has  jurisdiction  to  set  aside  an 
issue  of  stock  of  a  corporation,  absorbed 
by  the  directors,  who  voted  for  it  without 
giving  the  stockholders  an  opportunity  to 
take  their  proportionate  shares,  where  the 
question  of  control  of  the  corporation  is  in- 
volved. 

For  other  cases,  see  Equity,  I.  d,  in  Dig, 
1-52  iV.  8. 

Corporation  —  action  by  stockholders  — 
demand  on  cor|H>ration. 

3.  Holders  of  stock  in  a  corporation  are 
not  bound  to  demand  action  by  the  corpora- 
tion to  set  aside  an  act  committed  bv  a  ma- 
jority  of  the  board  of  directors  as  a  con- 
dition to  proceedings  by  themselves. 

For  other  cases,  see  Corporations,  V.  e,  2,  in 
Dig,  1-52  N.  8, 

(January  7,  1918.) 

APPKAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  for  Arm- 
strong County,  in  favor  of  plaintiffs  in  a 
suit  to  set  aside  an  issue  of  stock  to  one 
of  the  defendants,  and  to  enjoin  him  from 
voting  the  stock  or  making  a  transfer  there- 
of.    Affirmed. 

Tlie  fact  are  stated  in  the  opinion. 


Note.  -~  As  to  right  of  existing  stock- 
holder to  subscribe  for  increase  ojf  stock, 
see  annotation  following  this  case,  post, 
741. 


Messrs.  John  E.  Malone,  Bernard  J. 
Myers,  J.  H.  Painter,  and  Harry  O. 
Golden,  for  appellants: 

Plaintiffs  are  not  entitled  to  haye  the 
stock  returned  to  the  treasury,  or  to  an 
injunction.  If  the  stock  has  been  gold  for 
less  than  a  fair  value,  their  remedy  is  by 
suit  at  law  for  damages,  or  by  an  account- 
ing, in  equity,  for  profits  made  on  the 
stock. 

Reese  v.  Bank  of  Montgomery  County,  31 
Pa.  78,  72  Am.  Dec.  726,  26  Pa.  143;  Cur- 
ry ▼.  Scott,  54  Pa.  270;  Shellcnberger  v. 
Patterson,  168  Pa.  30,  31  Atl.  943:  Strick- 
ler  V.  McElroy,  45  Pa.  Super.  Ct.  165;  Prov- 
ident Trust  Co.  V.  Geyer,  ms  Pa.  423,  94 
Atl.  77;  Hechelman  v.  Geyer,  248  Pa.  430, 
94  Atl.  188,  Ann.  Cas.  1917A,  236,  252  Pa. 
123,  97  Atl  193;  Monongahela  Valley  Brew- 
ing  Co.    V.   Beedie,   63   Pittsb.   L.   J.    783. 

A  desire  or  attempt  to  gain  control  of 
the  corporation  and  of  the  corporate  elec- 
tion is  not,  in  itself,  unlawful. 

Hughes  V.  Citizens'  Electric  Light,  Heat 
&  P.  Co.  226  Pa.  95,  75  Atl.  15;  Gallagher 
V.  McAdams,  49  Pa.*Super.  Ct.  81. 

If  a  sale  of  stock  by  a  corporation  is  oth- 
erwise valid,  it  is  not  vitiated  by  the  fact 
that  the  motive  of  some  of  the  directors 
and  of  the  purchaser  was  to  enable  the  lat- 
ter to  vote  upon  the  stock  in  a  certain  man- 
ner at  an  approaching  election  of  directors. 

State  ex  rel.  Page  v.  Smith,  48  Vt.  266. 

The  plaintiffs  have  no  standing  to  main- 
tain this  suit.  The  right,  if  it  exists,  is 
in  the  corporati©n;  and  the  plaintiffs  have 
shown  no  demand  upon  the  corporation,  no 
refusal  upon  the  part  of  the  corporation  or 
directors  to  act,  and  no  facts  which  would 
give  the  plaintiffs  a  right  to  maintain  the 
proceedings. 

Law  V.  Fuller,  217  Pa.  439,  66  Atl.  754; 
Pellio  V.  Bulls  Head  Coal  Co.  231  Pa.  157, 
80  Atl.  71;  Wolf  V.  Pennsylvania  R.  Co. 
195  Pa.  91,  45  Atl.  936. 

Messrs.  John  AV.  Reed  and  R.  L.  Ral- 
ston, for  appellees: 

The  action  of  the  three  defendants  was  a 


L.R.A.1918D. 


GLENN  V.  KITTANNING  BREWING  CO. 


739 


wrong  committed  against  the  other  stock- 
holders,  and  was  an  act  beyond  their  power. 
Strickler  v.  McElroy,  46  Pa.  Super.  Ct. 
165;  Morris  v.  Stevens,  178  Pa.  563,  36  Atl. 
lul ;  Electric  Co.  v,.  Edison  Electric  Illumi- 
nating Co.  200  Pa.  616,  60  Atl.  164;  1  Cook, 
Corp.  §  286;  Taylor,  Priv.  Corp.  §  660; 
Morawetz,  Priv.  Corp.  §  466;  Elliott  v. 
Baker,  194  Mass.  618,  80  N.  E.  460;  Essex 
T.  Essex,  141  Mich.  200^  104  N.  W.  622; 
Ttfusk  V.  Chase,  107  Me.  137,  77  Atl.  698; 
Luther  ▼.  C.  J.  Luther  Co.  118  Wis.  112, 
99  Am.  St.  Rep.  977,  94  N.  W.  69;  Ar- 
kansas Valley  Agri.  Soc.  v.  Eicholtz,  45 
Kan.  164,  25  Pac  613;  Hilles  v.  ParHsh, 
14  N.  J.  Eq.  380;  Way  v.  American  Grease 
Co.  60  N.  J.  Eq.  263,  47  Atl.  44;  Humboldt 
Driving  Park  Aaso.  v.  Stevens,  34  Neb.  628, 
33  Am.  St.  Rep.  664,  62  N.  W.  568;  Whit- 
aker  v.  Kilby,  66  Misc.  387,  106  N.  Y.  Supp. 
611;  Schmidt  v.  Pritchard,  136  Iowa,  240, 
112  N.  W.  801;  Snelling  ▼.  Richard,  166 
Fed.  635;  1  Thomp.  Corp.  p.  870;  Com- 
monwealth Title  Ins.  &  T.  Co.  v.  Seltzer, 
227  Pa.  410,  136  Am.  St  Rep.  896,  76  Atl. 
77;  Treat  v.  Pennsylvania  Mut.  L.  Ins.  Co. 
203  Pa.  21,  62  Atl.*  60. 

Frazer,  J.,  delivered  the  opinion  of  the 
court : 

Defendants  have  appealed  from  a  decree 
entered  conform&bly  to  a  bill  in  equity 
brought  by  Joseph  W.  Glenn  as  a  stock- 
holder of  the  Kittanning  Brewing  Company 
on  behalf  of  himself  and  other  stockholders 
joining  therein,  asking  the  court  to  declare' 
illegal  and  invalid  a  certificate  for  50  shares 
of  the  capital  stock  of  the  corporation  is^ 
sued  to  F.  B.  Stage,  one  of  the  defendants, 
and  a  member  of  the  company's  board  of 
directors,  and  for  an  order  that  such  cer- 
tificate be  surrendered  to  the  company  for 
cancelation  and  Stage  «n joined  from  voting 
the  stock  or  making  transfer  thereof.  A 
preliminary  injunction  was  subsequently 
made  perpetual  and  a  decree  entered  in  ac- 
cordance with  the  prayers  of  the  bill. 

The  main  facta  upon  which  the  disposi- 
tion of  the  ease  depends  are  not  in  dispute. 
The  board  of  directors  of  the  brewing  com- 
pany was  composed  of  ^ye  members,  con- 
sisting of  the  original  plaintiff  Glenn,  Har- 
ry G.  I^uker,  who  intervened  with  others 
as  plaintiflfs,  and  the  three  defendants.  The 
capital  stock  of  the  company  consisted  of 
1,000  sliares  of  the  par  value  of  $100  each, 
of  which  750  had  been  isaued.  The  company 
carried  on  its  business  successfully  for  ap- 
proximately ten  years,  gradually  increasing 
its  plant  and  equipment  and  accumulating 
a  fturpIuB  until  July,  1916,  when  the  book 
value  of  its  outstanding  stock  was  $322.79 
per  share.  In  the  meantime,  by  reason  of 
difTerenccK  among  the  stockholders,  two  f ac- 


tions had  arisen.  Plaintiffs  Glenn  and  Lu- 
ker,  two  of  the  board  of  directors,  repre- 
sented one  faction,  and  the  defendants 
Reese,  Stage,  and  Jessop,  tlie  remaining 
members  and  the  majority  of  the  board,  the 
other.  Plaintiff's  faction,  though  a  minor- 
ity of  the  board,  owned  or  controlled  a  ma- 
jority of  the  stock,  consisting  of  381  of  the 
760  shares  outstanding;  360  shares  were 
controlled  by  defendant  faction,  and  the  re- 
maining ten  shares  were  in  the  hands  of 
neutral  parties.  On  July  7,  1916,  at  a 
regular  meeting  of  the  board  of  directors, 
attended  by  the  three  defendants  only,  a 
resolution  was  adopted  authorizing  the 
manager,  Stage,  "to  sell  any  portion  of  the 
260  shares  of  the  treasury  stock  at  a  price 
not  less  than  par,  $100  per  share,  for  the 
purpose  of  paying  off  the  indebtedness  of 
the  company."  Notice  of  this  meeting  was 
not  required  to  be  given  the  directors;  the 
court,  however,  found  the  secretary  made 
an  honest  effort  to  notify  the  absent  mem- 
bers by  telephone,  and  that  such  notice  was 
actually  received  by  Glenn.  Agreeably  to 
the  resolution,  and  within  a  week  after  the 
meeting,  60  shares  of  the  company's  stock 
were  Issued  to  Stage  at  par.  These  shares 
gave  defendants  the  control  of  the  company. 
Defendants  give  as  reason  for  the  issuing 
of  .the  additional  stock  a  demand  by  the 
Safe  Deposit  &  Title  Guaranty  Company 
for  paying  of  a  demand  note  of  the  brewing 
company  for  $6,000,  held  by  the  guaranty 
company. 

The  findings  of  the  court  below,  and  the 
testimony  in  the  case,  show  the  brewing 
company  intended  to  become  indorser  on  the 
note  of  one  McGregor  for  $6,000  to  enable 
the  latter  to  purchase  a  hotel  property. 
The  McGregor  note  was  to  be  discounted  by 
the  guaranty  company,  and  its  president  had 
informed  the  brewing  company  that  before 
such  indorsement  would  be  accepted  the 
$6,000  demand  note  must  be  paid.  No  other 
demand  was  made  for  payment  of  the  note. 
As  a  matter  of  fact,  the  trust  company  held, 
as  collateral,  bonds  of  the  brewing  company 
to  the  extent  of  $8,000,  and  the  brewing 
company  also  held  in  its  treasury  an  addi- 
tional number  of  its  corporate  bonds  ac- 
ceptable as  collateral,  and  available  for  the 
purpose  of  raising  funds  for  any  legiti- 
mate purpose  required  by  the  company. 
The  brewing  company  was  under  no  obliga- 
tion to  become  surety  on  the  proposed  loan, 
and  did  so  merely  as  a  matter  of  business 
policy,  with  a  view  to  procure  a  new  cus- 
tomer for  its  products.  No  opportunity 
was  given  other  stockholders  to  subscribe 
proportionately  for  the  purchase  of  the  50 
shares  of  the  stock  issued,  and  thev  were 
without  knowledge  of  the  transaction  untiY 
more  than  a  month  after  the  issue  had  beeA: 
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made.     No  reason  on  account  of  financial 
conditions   of    the   company    was    apparent 
for    issuing   the  additional   stock,  and  the 
court  found  the  real  purpose  of  the  trans- 
action was  to  place  the  control  of  the  com- 
pany in  the  hands  of  the  faction  represented 
hy  the  defendants,  and  in  its  opinion  stated 
as  follows:    "While  ostensibly  the  purpose 
in  selling  the  said  50  shares  of  the  unissued 
capital  as  aforesaid  to  Stage  was,  as  de- 
fendants contend,  to  pay  the  $6,000  note  of 
the  company,  then  owing  to  the  Safe  Depos- 
it &  Title  Guaranty  Company,  was  that  in 
truth  and  in  fact  the  real  purpose?     The 
circumstances,  the  surroundings,  the  exist- 
ing conditions,  the  factional  troubles,  the 
singleness    of   purpose   pursued,   as   shown 
and    fairly    deducibie    from    the    evidence, 
clearly   point   to   the    conclusion   that   the 
real,  underlying  purpose  was  to  obtain  con- 
trol of  the  corporation.     .     .     .     We  are 
confirmed  in  this  view,  when  we  see  that  no 
obligation   rested   upon  the  corporation  to 
assist  McGregor  by  loaning  its  indorsement 
to   him,   and  that   under  all   the   facts   in 
the  case  the  loan  could  not  be  regarded  aa 
a  desirable  one  from  the  standpoint  of  the 
security.    Aside  from  said  loan,  there  would 
have  been  no  call  from  the  bank — at  least 
that  is  a  fair  inference  from  the  evidence — 
for  payment  of  the  $0,000  note.     Howevjer, 
if  there  had  been  necessity  to  pay  off  said 
loan,   why  should  a   sale  of  the   unissued 
stock  be  resorted  to  when  $21,000  worth  of 
the  first  mortgage  bonds  lay  in  the  treasury 
of  the  company,  available  for  sale  or  for 
collateral  to  obtain  loans,  and  another  $8,000 
wortii  then  up  as  collateral  to  secure  said 
$6,000  note,  which  at  once  would  be  avail- 
able upon  payment  of  the  note?     It  is  not 
at  all  apparent  that  the  financial  condition 
of  the  company  at  the  time,  demanded  the 
sale  of  the  said  stock." 

The  findings  of  fact  by  the  court  below 
arc  amply  supported  by  the  testimony  in 
the  case,  and  will  therefore  not  be  dis- 
turbed. Myers  v.  Consumers'  Coal  Co.  228 
Pa.  444,  77  Atl.  629;  Hull  v.  Delaware  & 
H.  Co.  255  Pa.  233,  99  Atl.  740.  Nor  does 
error  appear  in  the  legal  conclusions  on  the 
facts  found. 

No  rule  is  better  established  than  that 
the  directors  of  a  corporation  stand  in  the 
position  of  trustees  for  the  entire  body  of 
stockholders,  and  while  stock  owned  by  the 
director  is  his  individual  property,  to  be 
•dealt  with  as  he  sees  fit,  in  the  same  manner 
and  to  the  same  e.xtent  as  other  stockhold- 
ers, yet,  when  he  acts  in  his  o/^cial  position, 
he  is  acting  not  merely  as  an  itidividual,  but 
as  representative  of  others,  and  is  prohib- 
ited from  taking  advantage  of  his  position 
for  his  personal  profit  or  reaping  personal 
benefit  to  the  detriment  of  the  stockholders 


whom  he  represents.  Whenever  there  is  an 
intimation  that  a  director  has  violated  the 
duty  thus  imposed  upon  him  by  virtue  of 
his  office,  or  has  failed  to  act  fairly  and  hon- 
estly toward  those  whom  he  represents,  the 
law  ceases  to  look  at  the  mere  form  of  the 
device  or  means  employed,  and  "pierces 
through  the  surface,  and  seizes  upon  the 
evils  which  He  within."  Tenth  Nat.  Bank 
v.  Smith  Constr.  Co.  242  Pa.  269,  89  Atl. 
76;  Hcchelman  ▼.  Geyer.  248  Pa.  430,  94 
Atl.  188,  Ann.  Gas.  1917A,  236. 

The  circumstances  under  which  the  stock 
in  controversy  was  issued  and  purchased 
by  one  of  the  directors  who  voted  for  the 
resolution  were  adequate  to  raise  a  doubt  of 
the  good  faith  of  the  directors.  Assuming 
the  resolution  was  proper  and  there  was  suf- 
ficient reason  for  issuing  the  stock,  the  di- 
rectors who  were  present  at  the  meeting  had 
no  right  to  subscribe  for  the  new  issue  with- 
out first  notifying  all  stockholders  and  af- 
fording them  an  opportunity  to  take  up  the 
stock  in  proportion  to  the  amount  of  the 
shares  already  held  by  them.  This  is  espe- 
cially true,  in  view  of  the  long-standing 
dispute  between  the  two  factions,  and  the 
attempt  by  both  to  obtain  a  controlling  in- 
terest. The  directors,  as  a  board,  had 
knowledge  of  this  fact,  and  there  were  con- 
sequently particular  reasons  requiring  them 
to  act  impartially  and  in  the  interest  of  the 
stockholders  as  a  whole.  The  former  were 
bound  to  give  notice  and  afford  the  lat- 
ter an  opportunity  to  subscribe  for  the 
stock  on  equal  terms,  and  it  is  immaterial 
that  such  additional  issue  was  made  long 
after  the  business  of  the  company  was  l^e- 
gun.  Morris  v.  Stevens,  178  Pa.  663,  36  Atl. 
161;  Electric  Co.  v.  Edison  Electric  Illumi- 
nating Co.  200  Pa.  516^  50  Atl.  164;  Cook, 
Corp.  §  286. 

We  cannot  agree  with  the  contention  that 
a  court  of  equity  is  without  jurisdiction 
to  set  aside  the  transaction  complained  of, 
and  that  plaintiff's  remedy,  if  any,  is  by 
action  at  law  for  damages.  Where  the  ques- 
tion of  control  of  the  corporation  is  in- 
volved, the  remedy  at  law  for  damages  for 
an  improper  sale  of  stock  may  be  entirely 
inadequate;  and  where  an  averment  of 
fraud  on  the  part  of  those  having  manage- 


ment of  the  company  appears,  as  against 
the  rights  and  interest  of  the  stockholders, 
a  court  of  equity  has  jurisdiction  to  in- 
quire into  the  transaction  and  make  such 
decree  as  the  circumstances  may  warrant. 
Electric  Co.  v.  Edison  Electric  Illuminating 
Co.  supra. 

The  fact  that  no  previous  demand  was 
made  by  plaintiffs  on  the  corporation  to 
take  action  in  the  matter  is  of  no  impor- 
tance under  the  facte  in  this  case,  although 
the  general  rule  is  that  a  stockholder  is  not 
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warranted  in  proceeding  as  an  individual 
without  a  formal  demand  and  refusal  of  the 
corporation  to  bring  proper  action  (Com- 
monwealth Title  Ins.  &  T.  Co.  v.  Seltzer, 
227  Pa.  410,  136  Am.  St.  Rep.  890,  76  Atl. 
77) ;  yet  plaintiiTs  are  not  required,  either 
in  law  or  equity,  to  do  a  vain  or  useleae 
thing.  The  wrongdoers  in  this  case  were 
the  majority  of  the  board  of  directors,  and 
as  they  committed  the  wrong  complained  of, 


it  is  scarcely  reasonable  to  suppose  a  de- 
mand upon  them  to  bring  corporate  action 
would  have  produced  results.  PlaintifTs 
were  therefore  justified  in  instituting  pro- 
ceedings in  their  own  name  without  first 
demanding  action  on  the  part  of  the  cor- 
porate officers.  Treat  v,  Pennsylvania  Mut. 
L.  Ins.  Co.  203  Pa.  21,  62  Atl.  60. 

The  decree  of  the  court  below  is  affirmed. 


Annotation — Right   of  eating   stockholder    to   subscribe   for    increase 

of  stock. 


This  note  is  supplemental  to  the  note 
to  Stokes  V.  Continental  Trust  Co.  12 
L.R.A.(N'.S.)  969,  where  the  earlier  cases 
are  collected. 

The  recent  cases  sustain  the  general 
principle  that  a  stockholder  is  entitled 
to  subscribe  for  his  proportion  of  an 
increase  in  capital  stock.  Snelling  v. 
Richard  (1909)  166  Fed.  635;  Bates  v. 
United  Shoe  Machinery  Co.  (1913)  206 
Fed.  716,  affirmed  in  "(1914)  132  C.  C. 
A.  384,  216  Fed.  140;  Kingston  v.  Home 
L.  Ins.  Co.  (1917)  —  DeL  Ch.  — ,  101 
Atl.  898  (obiter);  Bennett  v.  Baum 
(1911)  90  Neb.  320,  133  N.  W.  439; 
Thurmond  v.  Paragon  Colliery  Co. 
(1918)  —  W.  Va.  — ,  95  S.  E.  816  (ap- 
parently recognizing  the  rule). 

The  court  will  enjoin  the  corporation 
and  its  directors  from  issuing  new 
stock  without  giving  the  stockholders  a 
reasonable  opportunity  to  subscribe 
therefor  in  pro])ortion  to  their  present 
holdings.  Snelling  v.  Richard  (Fed.) 
supra. 

"The  right  of  a  stockholder  to  re- 
ceive a  proportionate  share  of  the  con- 
trol or  property  of  a  corporation,  when 
a  part  of  that  control  or  property  is 
being  disposed  of  to  the  stockholders 
who  wish  to  maintain  their  relative  posi- 
tion and  to  pay  their  share  therefor,  is  a 
substantial  and  enforceable  right." 
Bates  V.  United  Shoe  Machinery  Co. 
(1913)  206  Fed.  716,  affirmed  in  (1914) 
132  C.  C.  A.  384,  216  Fed.  140. 

While  considering  that  the  principle 
was  not  applicable  to  the  case,  the  court 
said  in  Kingston '  v.  Home  L.  Ins.  Co. 
(1917)  —  DeL  Ch.  — ,  101  Atl.  898;  "The 
right  of  shareholders  to  subscribe  for 
new  shares  issued  by  a  corporation  as  an 
increase  of  its  capital  stock  in  preference 
to  outsiders  is  well  established,  and  is 
called  a  shareholder's  pre-emptive  right." 

Where  directors  do  not  give  a  suffi- 
ciently reasonable  time  to  stockholders  to 
subscribe  to  new  stock,  the  stock  will  be 
canceled.  Bennett  v.  Baum  (1911)  90 
Neb,  320,  133  N.  W.  439. 

L.R.A.1918D. 


In  Martin  v.  Dickson  (1907)  15  Ont 
Rep.  623,  the  court  refused  to  sanction 
the  act  of  directors  in  issuing  to  them- 
selves new  stock  (the  increase  being  au- 
thorized by  the  stockholders). 

The  fact  that  the  stockholder  does  not 
apply  for  his  new  shares  at  the  exact 
day  will  not  forfeit  his  right  to  take  new 
stock  when,  at  the  time  of  his  applica- 
tion, the  stock  still  remains  undisposed 
of  by  the  corporation.  Sommer  v.  Ar- 
mor Gas  &  OU  Co.  (1911)  71  Misc.  211, 
128  N.  Y.  Supp.  382,  affirmed  in  (1911) 
147  App.  Div.  919, 131  N.  Y.  Supp.  1144. 

^^Where,  as  here,  plaintiff's  faction  is 
in  control,  and  defendants  are  attempt- 
ing to  take  and  keep  it  out  of  that  con- 
trol through  the  issuance  and  manipula- 
tion of  additional  stock,  it  is  clear  that 
a  court  of  equity  will  protect  the  par- 
ties in  control,  and  will  grant  them  what 
the  law  unquestionably  allows, — a  pro 
rata  share  of  the  additional  stock  issue.** 
Schmidt  v.  Pritchard  (1907)  135  Iowa, 
240,  112  N.  W.  801. 

See  also  Glenn  v,  Kittanning  Brew- 
iNG  Co.  ante,  738. 

Equity  will  interfere  where  the  direc^ 
tors  representing  only  a  minority  of  the 
stockholders,  in  violation  of  the  by-laws 
providing  that  the  directors  shall  cause 
to  be  issued  to  the  stockholders  in  pro- 
portion to  their  respective  interests  cer- 
tificates of  stock  not  to  exceed  in  the 
aggregate  the  capital  stock  of  the  corpo- 
ration, intend  to  issue  unissued  stock  to 
themselves.  Trask  v.  Chase  (1910)  107 
Me.  137,  77  Atl.  698. 

But  it  mav  be  noted  that  it  was  held 
in  Page  v.  Whittenton  Mfg.  Co.  (1912) 
211  Masa.  424,  97  N.  E.  1006,  where  a 
corporation  had  both  preferred  and  com- 
mon stock  (the  preferred  shares,  in  the 
event  of  liquidation,  being  preferred  as 
to  assets),  and  a  majority  of  each  kind 
of  stock  was  voted  for  a  change  in  the 
stock,  that  the  majority  might,  in  order 
to  prevent  liquidation  of  the  corporation, 
and  in  good  faith,  carry  out  a  scheme 
first  to  reduce  the  amount  of  the  common 
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stock,  and  then  to  raise  new  common 
stock,  with  the  eventual  result  that  the 
voting  power  of  the  original  common 
stock  would  be  decreased  proportionate- 
ly. In  that  case  the  corporation  had 
10,000  shares,  8,000  common  and  2,000 
preferred,  and  the  plan  was  to  reduce  the 
8,000  common  shares  to  1,000  shares,  and 
then  to  permit  each  preferred  stockhold- 
er to  subscribe  for  one  new  share  of  com- 
mon for  every  share  of  preferred  that  he 
had,  and  to  permit  each  common  stock- 
holder to  subscribe  for  one  new  share 
for  every  8  shares  of  old  stock  that  he 
had  had. 

Where,  nine  years  after  an  authorized 
increase  in  capital  stock,  some  of  the 
stock  was  unissued  and  remained  in  the 
treasury,  and  directors  issued  it  to  them- 
selves at  par  when  it  was  worth  very 
much  more,  it  was  held  that  one  who  was 
a  stockholder  when  the  directors  made 
the  issue  to  themselves  had  a  right  to 
object,  although  he  was  not  a  stockhold- 
er at  the  time  the  issue  was  authorized, 
some  nine  years  before,  and  that  such 
an  issue  of  stock  would  not  be  authorized 
by  a  resolution,  passed  at  the  time  of  the 
authorization,  nine  years  before,  provid- 
ing that  stock  authorized  and  remaining 
undisposed  of  should  issue  thereafter  up- 
on such  terms  and  in  such  manner  as  the 
board  of  directors  might  direct.  Strick- 
ler  V.  McElroy  (1911)  46  Pa.  Super.  Ct. 
166. 

Equity  will  interfere  where  the  direc- 
tors, for  the  purpose  of  securing  control 
of  the  corporation,  and  for  no  other  pur- 
pose, issue  to  one  of  their  own  faction 
stock  which  had  been  returned  to  and 
was  held  in  the  treasury.  Elliott  v.  Bak- 
er (1907)  194  Mass.  618,  80  N.  E.  460. 

But  where  a  stockholder  who  declined 
to  take  any  part  of  his  proportion  of  the 
increase,  four  years  later  sold  his  stock 
to  the  plaintiff,  who  was  present  at  a 
meeting  of  the  directors  when  untaken 
stock  was  sold  to  one  offering  more  than 
the  plaintiff,  the  court  declined  to  set 


aside  the  sale,  although  it  was  made  to 
obtain  control  of  the  corporation.  Hall 
v.  Hall  (1908)  30  Ohio  C.  C.  826. 

It  seems,  however,  that  the  statement 
of  the  court  is  too  broad  and  sweeping 
in  Archer  v.  Hesse  (1914)  164  App.  Div. 
493,  150  N.  Y.  Supp.  296,  where,  in  sus- 
taining an  issue  of  certain  stock  for 
services,  it  was  said :  "A  corporation  may 
use  its  original  unissued  *  authorized 
capital  stock  for  any  legitimate  or  law- 
ful purpose  it  sees  St,  and  the  authori- 
I  ties  cited  are  not  to  the  contrary.  .  .  . 
Before  making  such  use  it  is  not  obli- 
gated to  give  to  existing  stockholders  an 
opportunity  to  purchase.  It  is  only  when 
the  capital  stock  is  increased  by  the  is- 
sue of  new  shares  that  each  holder  of 
the  original  stock  has  a  right  to  sub- 
scribe for  and  demand  from  the  corpora- 
tion such  a  proportion  of  the  new  stock 
as  the  number  of  shares  already  owned 
by  him  bears  to  the  whole  number  of 
shares  before  the  increase.  In  that  case 
the  rule  simply  applies  when  the  new 
stock  is  issued  for  money  only,  and  not 
to  purchase  property  necessary  for  the 
purposes  of  the  corporation,  or  to  effect 
a  consolidation." 

It  has  been  held  in  the  New  York  ai>- 
pellate  division  that  a  stockholder  might 
not  bring  an  action  for  the  corporation 
to  disaffirm  an  act  done  by  the  officers 
thereof  and  to  cancel  stock  issued  by 
them,  on  the  ground  that  the  plaintiff 
had  not  been  given  opportunity  to  sub- 
scribe for  her  proportion  of  such  sto<^.k, 
there  being  no  fraud  in  the  transaction. 
The  court  distinguished  Stokes  v.  Con- 
tinental Trust  Co.  (1906)  186  N.  Y.  285, 
12  L.R.A.(N.S.)  969,  78  N.  E.  1090,  9 
Ann.  Cas.  738,  on  the  ground  that  there 
a  suit  was  brought  against  the  corpora- 
tion for  damage.s.  Waters  v.  Waters 
(1909)  130  App.  Div.  678,  116  N.  Y. 
Supp.  432.  This  case  was  followed  in 
Dusenberry  v.  Sagamore  Development 
Co.  (1914)  164  App.  Div.  573,  150  N.  Y. 
Supp.  229.  B.  B.  B. 


XKW   JERSEY    COURT   OF   ERRORS 
AND  APPEALS. 

RE  LAST  WILL  AND  TESTAlVfENT  OF 
ISAAC  GLUCKMAN,  Deceased. 

(87  N.  J.  Sq.  638,  101  Atl.  295.) 

Will  —  probale  —  right  to. 

1.  A  will  properly  proved  to  have  been 
executed  with  due  legal  formality  by  a  tes- 
tator  whose   testamentary  capacity   is  not 

Headnotea  by  White,  J. 


questioned  is  entitled  to  probate,  in  the 
absence  of  fraud,  undue  influence,  or  mis- 
take in  the  identity  of  the  document  exe- 
cuted. 

For  other  oases,  see  WiUs,  /.  e,  1,  in  Dig, 
1-52  N.  8. 

Same  —  Illiteracy  —  effect. 

2.  Physical  or  educational  disability,  how- 
ereTy  as  blindness  or  inability  to  read  the 

Xoto.  —  As  to  necessity  of  knowledge  by 
testator  of  contents  of  his  will  and  proof 
thereof,  see  annotation  following  this  case, 
post,  747. 
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language,  if  accompanied  by  circumstances 
leading  the  court  to  suspect  possible  im- 
position, subjects  proponents  of  a  will  to 
the  additional  burden  of  showing  to  the 
satisfaction  of  the  court  that  testator  knew 
its  contents  so  that  he  understood  them. 
For  other  eases,  see  Evidence,  IL  e^  5,  in 
Dig.  i-52  N.  iS. 

Saiue  —  sufflciency  of  proof. 

3.  This  burden  is  sustained  by  satisfac- 
tory proof  that  the  testator  was  made  ac- 
quainted  with  and  understood  the  contents 
of  the  will  to  the  same  extent  that  he  would 
have  done  if  the  disability  had  not  existed 
and  he  had  read  the  will  himself.  The  ex- 
tent of  the  burden  is  measured  by  the  eifect 
of  the  disability. 

J'or  other  cases,  see  Evidence,  XI I,  f,  in  Dig, 

Saute  —  deimrture  from  instructions. 

4.  In  the  absence  of  fraud  or  of  undue 
influence,  a  variance  between  the  will  and 
the  instructions  from  which  it  was  drawn 
will  not  defeat  probate. 

For  other  cases,  see  Wills,  I.  e,  1,  in  Dig. 
1-S2  N.  S, 

Same  —  mistake  —  effect. 

5.  In  the  absence  of  fraud  or  of  undue 
influence,  mistake,  except  in  identity  of  the 
instrument  executed,  will  not  defeat  pro- 
bate. 

For  other  cases,  see  Wills,  I,  e,  1,  in  Dig, 
1-52  N.  8. 

JSanie  —  misunderstanding. 

6.  Misunderstanding  of  the  legal  effect  of 
the  provisions  of  a  will,  whether  resulting 
from  erroneous  legal  advice  or  otherwise, 
■will   not,    in   the   absence   of   fraud   or   of 


undue  influence,  defeat  probate. 
For  other  eases,  aee  WtUs,  I,  e,  1,  i 


1-52  N.  8, 


in  Dig. 


(June  18,  1917.) 


APPEAL  by  proponents  from  an  order  of 
the  Prerogative  Court  affirming  an 
order  of  the  Orphans'  Court  for  Hudson 
County  denying  probate  to  a  certain  docu- 
ment purporting  to  be  the  last  will  and 
testament*  of  Isaac  Gluckman,  deceased. 
Reversed. 

Statement  by  White,  J.; 

This  is  an  appeal  from  an  order  of  the 
prerogative  couH  affirming  an  order  of  the 
Hudson  county  orphans'  court  denying  pro- 
bate to  a  document  offered  as  the  last  will 
and  testament  of  Isaac  Qluckman,  late  of 
the  city  ol  Bayonne,  deceased.  Qluckman 
left  a  widow,  but  no  descendants.  The  will 
in  question  was  drawn  and  executed  two 
days  before  his  death  when  he  was  about  to 
undergo  an-  operation  for  appendicitis,  and 
it  gave  his  entire  estate  to  his  executors  to 
pay  his  widow,  out  of  the  income,  "a  weekly 
allowance  of  $40  and  such  other  sum  or 
^ums  as  may  be  necessary  during  the  term 
of  her  natural  life,"  she  to  remain  in  the 


residence  and  after  her  death  the  entire 
residue  of  the  estate  to  go  to  such  home  for 
old  people  as  the  widow  should  by  will 
direct,  or  in  default  of  such  direction,  as 
should  be  selected  by  the  executors.  It  ap- 
pointed aa  executors  Malinken,  the  presi- 
dent of  a  bank  with  which  testator  did 
business,  Annett,  testator's  real  estate 
agent,  and  Judge  Roberson,  his  lawyer,  who 
had  represented  him  during  a  period  of 
twenty -five  years,  and  who  drew  the  will. 
Testator  was  unable  to  read  or  write  (ex- 
cept his  own  signature)  in  the  English 
language,  but  could  talk  and  understand 
that  language,  although  somewhat  brokenly 
and  imperfectly.  He  was  in  bed  when  he 
gave  instructions  for  drawing  the  will,  and 
his  lawyer  testified  that  the  instructions  as 
given  were :  "  *AH  of  the  property  for  Mrs. 
Gluckman  for  life.  I  want  Mr.  Roberson 
and  Annett  and  Mahnken  to  be  executors. 
The  debts  of  the  estate  are  so  many  that  I 
do  not  know  when  she  will  get  any  income; 
allow  her  $40  a  week  out  of  the  income. 
Not  move  from  the  house  imtil  she  die*. 
Then  he  said  after  I  had  stopped  writing: 
*I  give  her  as  much  more  as  is  necessary  for 
her  support,  and  after  her  death  to  home 
for  old  people.'  " 

The  lawyer  produced  a  short  abbreviated 
memorandum  made  by  him  as  these  instruc- 
tions were  given.  He  says  he  understood 
or  interpreted  the  part  of  the  instructions 
after  the  one  for  the  appointment  of  execu- 
tors to  be  a  modification  of  the  first 
sentence  of  the  instructions;  that  he  went 
into  an  adjoining  room  and  at  once  drew 
the  will  in  accordance  with  this  interpre- 
tation, brought  it  back  and  read  it  para- 
graph by  paragraph  to  the  testator,  who 
fully  understood  it  and  nodded  assent  to 
each  paragraph;  that  he  told  testator  that 
the  provision  of  the  will  which  directed  the 
executors  to  pay  the  widow  in  addition  to 
the  $40  weekly  allowance,  "such  other  sum 
or  sums  as  may  be  necessary  during  the 
term  of  her  natural  life,"  would  permit  the 
executors  to  give  and  allow  her  the  whole 
income  after  the  debts  were  paid,  and  that 
the  testator  said:  "All  right.  That's 
good."  The  will  was  then  executed  with 
complete  formality  in  all  respects.  There 
was  evidence  that  after  the  execution  of  the 
Mill  and  immediately  before  the  operation 
testator  told  his  wife  and  others  that  he  had 
left  everything  to  his  wife,  llie  estate 
consisted  of  about  100  small  houses,  esti- 
mated to  be  worth  from  $200,000  to  $250, 
000,  but  subject  to  $101,000  of  mortgages 
and  $9,000  or  $10,000  of  unpaid  back  taxes. 
There  were  also  outstanding  promissory 
notes  of  the  testator  amounting  to  from 
$16,000  to  $25,000. 
Ihere  was  a  former  will,  executed  some 
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four  years  earlier,  and  which  is  still  in  ex- 
istence, which,  if  unrevoked,  gave  $5,000 
each  to  a  brother  and  to  a  sister  of  testator, 
$1,000  to  the  widow  of  a  deceased  brother, 
and  the.  remainder  of  testator's  estate  to  his 
widow  absolutely.  The  brother  and  sister 
are  the  caveators,  and  testator's  widow, 
while  not  formally  a  caveator,  was  repre- 
sented by  counsel  who  took  the  chief  part  in 
opposing  the  probate. 

Messrs.  Slmer  W.  Deniarest,  Lindley 
M.  Garrison,  and  Gilbert  Collins,  for  ap- 
pellants: 

The  jurisdiction  of  the  orphans*  court  in 
probate  proceedings  is  confined  to  ascertain- 
ing whether  the  formalities  required  by  the 
statute  respecting  the  execution  of  a  will 
have  been  complied  with.  If  the  court  finds 
they  have  been  complied  with,  the  will  must 
be  admitted  to  probate,  unless  the  ex- 
ecution was  fraudulently  obtained. 

Corlies  v.  Allen,  36  N.  J.  Eq.  100;  Ludlow 
V.  Ludlow,  4  N.  J.  L.  189;  Tenbrook  v. 
M'Colm,  10  N.  J.  L.  333;  Bray  v.  Neill,  21 
N.  J.  Eq.  343;  Re  Livingston,  —  N.  J.  — , 
37  Atl.  770;  Montrose  v.  Byrne,  24  Wash. 
288,  64  Pac.  534;  Redmond^  v.  Collins,  15 
N.  C.  (4  Dev.  L.)  440,  27  Am.  Dec.  208; 
Greenwood  v.  Murray,  26  Minn.  259,  2  N. 
W.  945;  St.  John's  Parish  v.  Bostwick,  8 
App.  D.  C.  452;  Taylor  v.  Hilton,  23  Okla. 
3.")4,  100  Pac.  637,  18  Ann.  Gas.  385; 
Carson's  Estate,  241  Pa.  117,  88  Atl.  311; 
Re  Murray,  141  N.  C.  588,  64  S.  E.  435; 
Niemand  v.  Seemann,  136  Iowa,  713,  114 
N.  W.  48;  Wood  v.  Sawyer,  61  N.  C.  (Phill. 
L.)  251;  Van  Wert  v.  Benedict,  1  Bradf. 
114;  McLaughlin's  Will,  Tucker,  79;  Lang- 
ton's  Will,  Tucker,  301. 

The  rejection  of  the  instrument  for  the 
reasons  assigned  by  the  orphans'  court  is 
not  sustained  by  the  proofs  nor  by  the  law. 

Whitlock  V.  Wardlaw,  7  Rich.  L.  453; 
Re  Livingston,  —  N.  J.  — ,  37  Atl.  770; 
Den  ex  dem.  Micheau  v.  Crawford,  8  N.  J. 
L.  00;  Den  ex  dem.  McMurtrie  v.  Mc- 
Murtrie,  15  N.  J.  L.  276;  Cotter's  Will,  37 
X.  J.  L.  J.  345;  Walsh  v.  Walsh,  4  Redf. 
165:  Re  Rounds,  7  N.  Y.  S.  R.  730; 
Re  Klinzner,  71  Miss.  620,  130  N.  Y.  Supp. 
1050;  Re  Sears,  33  Misc.  141,  68  N.  Y.  Supp. 
363 ;  Rugg  v.  Rugg,  83  N.  Y.  592 ;  Re  John- 
son, 7  Misc.  220,  27  N.  Y.  Supp.  649; 
Re  Kellura,  62  N.  Y.  517;  Patton  v.  Hope, 
37  N.  J.  Eq.  522 ;  McCurdy  v.  Neal,  42  X.  J. 
Eq.  336,  7  Atl.  566;  Farley  v.  Farley,  50  K. 
J.  Eq.  438,  26  Atl.  178;  Re  Veazey,  80  N.  J. 
Eq.  466,  85  Atl.  176,  Ann.  Caa.  1914A,  980; 
Guardhouse  v.  Blackburn,  L.  R.  1  Prob.  & 
Div.  109,  35  L.  J.  Prob.  N.  S.  116,  12  Jur. 
N.  S.  278,  14  L.  T.  N.  S.  69,  14  Week.  Rep. 
463;  Mitchell  v.  Gard,  3  Swabey  &  T.  75,  32 


L.  J.  Prob.  X.  S.  129,  9  Jur.  N.  S.  673,  8  L- 
T.  X.  S.  438,  11  Week.  Rep.  773. 

The  statement  made  to  the  testator  by 
the  lawyer  who  drew  the  will  is  not  a  mis- 
representation of  the  legal  effect  of  the  in- 
strument. 

Guardhouse  v.  Blackburn,  L.  R.  1  Prob. 
&  Div.  109,  35  L.  J.  Prob.  N.  S.  116,  12  Jur. 
N.  S.  278,  14  L.  T.  X.  S.  69,  14  Week.  Rep. 
463;  Mitchell  v.  Gard,  supra. 

If  the  legal  elTect  of  the  document  wa» 
misstated  by  the  lawyer  to  the  testator,  the 
will  should,  if  it  was  read  to  and  approved 
by  the  testator,  be  given  probate. 

Patton  V.  Hope,  »7  N.  J.  Eq.  527; 
Lipphard  v.  Humphrey,  209  U.  S.  264,  52 
L.  ed.  783,  28  Sup.  Ct.  Rep.  661,  14  Ann. 
Cas.  872;  Worth ington  v.  Klemm,  144  Mass. 
167,  10  X.  E.  522 ;  Ftanke  v.  Shipley.  22  Or.  ' 
104,  29  Pac.  268;  Ditton  v.  Hart,  175  Ind. 
181,  93  X.  E.  961;  Weatherhead  v.  Sewell, 
9  Humph.  272;  Barricklo  v.  Stewart,  163 
Ind.  438,  72  X.  E.  128;  Wigmore,  Ev.  §^ 
2421;  Re  Livingston,  —  X.  J.  — ,  37  AtL 
770. 

Messrs.  Max  lievy  and  Clarence  IJinn, 
for  respondents: 

Evidence  of  Judge  Roberaon  upon  the 
disputed  question  of  publication  vel  non  is 
not  to  be  accepted  in  preference  to  that  of 
the  subscribing  witnesses. 

Daggers  v.  Van  Dyck,  37  X.  J.  Eq.  132. 

The  ground  upon  which  the  caveators 
contest  the  admission  to  probate  of  this- 
paper  writing  is  that  it  does  not  carry  out 
the  testator's  intention,  or  the  instructions- 
given  by  him  for  its  preparation,  and  is^ 
therefore  not  his  will. 

1  Schouler,  Wills,  5th  ed.  §  233;  3  Wig- 
more,  Ev.  §  1739 ;  Davis  v.  Rogers,  1  Houst. 
(Del.)  44;  Chandler  v.  Ferris,  1  Harr^ 
(Del.)  454;  Harris  v.  Vanderveer,  21  X.  J. 
Eq.  561. 

Presumption  of  know^ledge  of  the  con- 
tents is  defeated  where  the  circumstances 
create  a  doubt  whether  the  testator  was  of 
sound  mind;  whether  he  understood  the 
provisions  of  the  instrument;  whether  his- 
directions  concerning  its  preparation  were 
followed,  and  also  where  the  will  is  not 
consonant  with  his  natural  affection  and 
moral  duties. 

Harris  v.  Vanderveer,  supra;  Lyons  v. 
Van  Riper,  26  X.  J.  Eq.  387 ;  Re  McLaugh- 
lin, 69  X.  J.  Eq.  .479,  69  Atl.  892;  Kahl  v. 
Schober,  35  X.  J.  Eq.  461;  Day  v.  Day,  a 
X.  J.  Eq.  649. 

Mr.  Joseph  M,  Xoonan  for  respondent 
Gluckman. 

White,  J.,  delivered  the  opinion  of  the^ 
court : 

The  question  involved  is  one  of  probate 
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under  the  statute,  pure  and  simple,  and  not 
one  eitlier  of  constraction  or  of  reformation. 
Ihe  document  offered  for  probate  is  of 
testamentary  character;  it  is  in  ^writing;  it 
was  signed  by  the  testator;  it  was  both 
signed  by  the  testator  and  declared  by 
him  to  be  his  last  will  in  the  presence  of 
two  witnesses  who  were  present  at  the  same 
time,  and  whe  subscribed  their  names  there- 
to, as  witnesses,  in  the  presence  of  the 
testator,  and  at  his  request.  It  has  not 
"^been  revoked  and  the  testator  is  now  dead. 
No  question  is  raised  involving  lack  of 
testamentary  capacity  on  his  part.  A  will 
so  executed,  under  these  circumstances,  is 
•entitled  to  probate  unless  it  be  the  result 
of  fraud  or  of  undue  influence  or  (within 
•certain  limitations)  of  mistake.  Fraud 
(and  this  involves  bad  faith  on  the  part  of 
its  perpetrator)  wilfully  deceives  free 
agency;  undue  influence  overmasters  it; 
ivhile  mistake,  whether  self-induced  or  the 
result  of  the  innocent  error  of  another,  mis- 
leads free  agency,  without  bad  faith  or 
•domination  on  the  part  of  anyone. 

Where  a  testator,  in  addition  to  complete 
testamentary  mental  capacity,  is  in  full  en- 
joyment of  average  physical  and  education- 
al faculties,  it  would  seem  that,  in  the  ab- 
sence of  fraud  or  of  undue  influence,  a 
mistake,  in  order  to  defeat  probate  of  his 
•entire  will,  must  in  substance  or  effect  real- 
ly amount  to  one  of  identity  of  the 
instrument  executed ;  as,  for  instance,  where 
two  sisters  in  one  case,  or  a  husband  and 
wife  in  another,  prepared  their  respective 
wills  for  simultaneous  execution  and 
through  pure  error  one  executed  the  other's 
and  vice  versa.  Anonymous,  14  Jur.  402; 
Hunt's  Goods,  L.  R.  3  "Prob.  &  Div.  250,  44 
L.  J.  Prob.  N.  8.  43.  32  L.  T.  N.  S.  321,  23 
Week.  Rep.  553;  Nelson  v.  McDonald,  61 
Hun,  406,  16  K.  Y.  Supp.  273.  Short  of 
this,  however,  or  of  something  amounting  in 
effect  to  the  same  thing,  it  is  against  sound 
public  policy  to  permit  a  pure  mistake  to 
defeat  the  duly  solemnized  and  completely 
competent  testamentary  act.  It  is  more 
important  that  the  probate  of  the  wills  of 
dead  people  be  effectively  shielded  from  the 
attacks  of  a  multitude  of  fictitious  mistakes 
than  that  it  be  purged  of  wills  containing 
a  few  real  ones.  Tlie  latter  a  testator  mav, 
"by  due  care,  avoid  in  his  lifetime.  Against 
the  former  he  would  be  helpless. 

Where,  however,  a  testator,  bj'  reason  of 
physical  or  educational  disability,  as  by 
blindness  or  by  inability  to  read  the  lan- 
guage in  which  the  will  is  written  (as  in 
the  case  sub  judice),  is  unable  by  the 
exercise  of  his  own  faculties  to  see  for  him- 
self that  the  will  expresses  his  testamentary 
desires,   an   additional    burden    is    imposed 


upon  the  proponents  of  the  will,  where  there 
are  anv  circumstances  which  lead  the  court 
to  suspect  that  he  may  have  been  imposed 
upon  (Patton  v.  Hope,  37  N.  J.  Eq.  522) ; 
namely,  that  of  showing  to  the  satisfaction 
of  the  court  that  such  a  testator  was  made 
acquainted  with  the  provisions  of  the  will 
so  that  he  understood  them  (Day  v.  Day, 
3  N.  J.  Eq.  549;  Harris  v.  Vanderveer, 
21  N.  J.  Eq.  661;  Lyons  v.  Van  Riper,  26 
N.  J.  Eq.  337;  Hildreth  v.  Marshall,  51  N. 
J.  Eq.  241,  27  Atl.  465).  Most  frequently 
where  a  physical  or  educaional  disability 
ef  this  character  exists,  contested  will  cases 
are  founded  upon  fraud  or  upon  undue  in- 
fluence. 

In  the  present  case,  however,  the  learned 
trial  judge  of  the  orphans*  court  of  Hudson 
county  before  whom  the  issue  was  tried,  and 
the  learned  vice  ordinary  who  heard  it  on 
appeal  to  the  prerogative  court,  were  both 
of  the  opinion  that  neither  fraud  nor  undue 
influence  entered  into  the  making  of  this 
will.  A  careful  examination  of  the  evi- 
dence leaves  us  in  entire  and  emphatic 
accord  with  this  view.  Both  of  these 
judges,  however,  were  convinced  that,  by 
reason  of  what  they  thought  was  an  error 
on  the  part  of  the  lawyer  who  drew  the  will 
in  misinterpreting  the  testator's  intentions, 
and  also  in  advising  testator  of  the  legal 
effect  of  one  of  its  provisions,  the  will  as 
executed  did  not  in  at  least  one  very  im- 
portant respect  carry  out  the  intention  of 
the  testator,  and  that  it  was  not,  in  this 
respect,  understood  by  him  when  he  exe- 
cuted it.  For  this  reason  probate  was 
refused.  We  think  this  was  error.  While 
we  agree  that  a  situation  arose  under  the 
evidence  ( by  reason  of  testator  being  unable 
to  read  the  English  language,  taken  in  con- 
nection with  the  testimony  tending  to  show 
a  state  of  mind  or  intention  on  his  part  in- 
consistent with  that  indicated  bv  the  will  as 
executed)  which  put  the  burden  upon  pro- 
ponents of  showing  to  the  satisfaction  of  the 
court  that  testator  was  made  acquainted 
with  the  provisions  of  the  will  so  that  he 
understood  theiii,  we  nevertheless  think  that 
proponents  successfully  sustained  this 
burden. 

The  contrary  view  of  the  learned  trial 
judge  below  seems  in  reality  to  have  beon 
based  upon  two  uncontrolling  elements, 
namely:  (1)  What  they  thou;iht  was  a 
variance  between  the  will  as  executed  and 
the  instructions  from  which  it  was  pre- 
pared; and  (2)  what,  if  it  existed, 
amounted  to  a  pure  mistake  upon  tlie  part 
of  the  testator  (whether  self-induced  or 
resulting  from  erroneous  legal  advice  of  his 
lawyer)  as  to  the  practical  effect  of  a  pro- 
vision of  the  will  which  he  knew  it  con- 
tained and  thoroughly   understood. 
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As  to  the  first  of  these^  it  is  quite  im- 
material whether  the  will  did  or  did  not 
correctly  embody  the  instructions,  if  in 
point  of  fact  the  testator,  when  he  executed 
it,  was  made  acquainted  with  and  under- 
stood its  contents.  As  was  said  by  Vice 
Ordinary  Reed  in  Re  Livingston  (Prerog.) 
—  N.  J.  — ,  37  Atl.  770:  "It  is  said 
that  her  instructions  were  not 
followed  in  drafting  the  will;  .  .  .  and 
that  the  will,  as  drafted,  .  .  .  does  not 
carry  into  effect  that  wish.  .  .  .  But 
whether  it  does  or  not,  if  she  was  capable  of 
making  a  will,  and  there  was  no  fraud 
practised  upon  her  by  which  she  was  misled 
into  signing  what  she  did  not  wish  to  sign 
(and  there  is  no  proof  of  fraud  in  this 
case),  it  would  not  matter  what  variation 
there  may  be  between  the  instructions  and 
the  executed  instrument." 

As  to  the  second:  Assuming  that  the 
lawyer's  assurance  that  the  "such  sum  or 
sums  as  may  be  necessary"  clause  would 
permit  the  executors  to  pay  over  tiie  entire 
income  after  the  debts  were  satisfied  was 
intended  and  understood  as  legal  advice 
upon  the  construction  of  this  clause,  and 
that  it  was  legally  unsound  (which,  under 
the  circumstances,  we  think  it  was  not), 
that  also,  in  the  absence  of  fraud  or  of  un- 
due influence,  is  insufficient  to  defeat  the 
probate  of  the  will.  It  is  no  new  thing  for 
provisions  in  wills  to  turn  out,  under  the 
established  rulings  of  the  courts,  to  have  a 
very  different  meaning  from  that  which  the 
testator  themselves,  under  the  honest  but 
mistaken  advice  of  counsel,  thought  they 
had  when  the  wills  were  executed,  but  this 
has  never  been  a  ground  for  refusing  pro- 
bate. The  learned  vice  ordinary  recognized' 
this  rule,  citing  Collins  v.  Elstone,  L.  R. 
[1893]  P.  1,  1  Reports,  458,  67  L.  T.  N.  S. 
624,  41  Week.  R^p.  287,  but  thought  the 
situation  was  different  where  the  testator 
could  not  read  nor  write.  We  think  the 
difference  is  limited  by  the  effect  of  the 
disability  which  gives  rise  to  it.  If  a  blind 
testator  makes  a  will  and  through  pure 
mistake  a  clause  which  he  intended,  and 
gave  instructions,  to  insert,  is  left  out,  the 
will  is  entitled  to  probate  if  the  testator 
was  made  acquainted  with  and  understood 
what  it  did  contain,  in  spite  of  the  fact  that 
he  intended  to  insert  another  clause  which 
by  inadvertence  was  omitted.  A  tinge  of 
fraud  or  of  undue  influence  might  shed  an 
entirely  different  light,  but  in  the  absence  of 
either  of  these,  the  error  becomes  a  mistake, 
pure  and  simple,  not  resulting  from,  and 
therefore  not  protected  by,  any  failure  to 
conform  to  any  rules  devised  to  overcome 
the  disadvantage  of  the  disability. 

So  in  this  case,  the  testator  was  made  ac- 
quainted with  and  understood  the  fact  that 


the  will  which  he  was  about  to  execute  pro- 
vided that  his  wife  should  get  during  her 
lifetime,  from  the  executors,  out  of  tJie  in- 
come, $40  per  week  and  Buch  additional 
sums  as  should  be  necessary.  Eaiowing  and 
understanding  that,  he  knew  and  understood 
exactly  what  he  would  have  known  and 
understood,  if  he  could  have  read  the 
English  language  with  average  intelligence 
and  understanding,  and  had  read  this  will. 
himself  instead  of  its  being  read  to  him. 
Wc  think,  therefore,  that  the  honest  legal 
advice  (if  it  was  legal  advice)  given  him  ob 
to  what  the  executors  could  legally  do  under 
the  clause  in  question  can,  even  if  legally 
unsound,  have  no  more  effect  in  preventing^ 
probate  of  the  will  in  the  one  case  than  in 
the  other,  which  is  none  at  all. 

This  brings  us  to  the  one  material  ques- 
tion in  the  case,  which  is,  Did  the  testator 
when  he  executed  this  will  know  and  under- 
stand its  provisions  to  the  same  extent  that 
he  w^ould  done  had  he  been  able  to  read  and 
understand  written  English  with  average 
facility  and  comprehension,  and  had  he  read 
the  will  himself  instead  of  having  it  read  to- 
him?  We  think  this  question  must  be  an- 
swered in  the  affirmative.  He  was  a  keen 
business  man,  in  full  possession  of  his  facul- 
ties, and  thoroughly  intelligent  (as  is  evi- 
denced by  his  being  ''well  versed  in  Hebrew 
lore"),  able  and  accustomed  perfectly  to 
understand  and  be  understood  by  Judge 
Roberson,  who  had  been  his  close  and  con- 
stant legal  and  business  counsel  while 
testator  pursued  the  road  from  penury  to 
comparative  affluence,  during  a  period  of 
twenty-five  years,  and  the  will  was  read  to 
him  and  expressly  assented  to  by  him  para- 
agraph  by  paragraph.  The  clause  in  ques- 
tion is  of  such  a  nature  that  to  hear  it  read 
would  necessarily  convey  the  knowledge 
of  what  it  said.  It  said  the  executory 
were  to  pay  the  widow  out  of 
income  such  sums  in  addition  to- 
the  «$40  per  week  as  should  be  necessary 
during  her  life,  wuth  a  remainder  over  after 
her  death  to  a  home  for  old  people  to  be  se- 
lected in  the  manner  directed.  Obviously  up- 
on hearing  this  clause  read  by  his  lawyer 
testator  knew  and  understood  exactlv  what 
he  would  have  known  and  understood  if  he 
could  have  read  English  with  perfect 
facility  and  had  read  it  himself.  That  this 
is  so  is  also  evidenced  by  the  fact  that  when 
the  lawyer  told  him  this  clause  would 
permit  the  executors  to  pay  all  the  income  to- 
the  widow  when  the  debts  were  paid,  he 
said:  "All  right.  That's  good.*'  We 
think,  therefore,  that  proponents  have  sus- 
tained the  burden  of  showing  that  testator 
knew  and  understood  the  contents  of  the- 
will  when  he  executed  it,  and  that  it  should, 
be  admitted  to  probate. 
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We  may  aay  in  thU  oosnection,  alao,  that 
we  are  not  at  all  certain  that  there  was  any 
mistake  whataoever  made  by  anybody  in  the 
preparation  of  this  will  or  in  what  waa  said 
a»  to  the  practical  effect  of  the  proTieion  in 
question.  When  the  testator's  personality 
was  withdrawn  by  death,  it  left  this  heavily 
involved  estate  in  a  most  precarious  condi- 
tion, and  no  one  understood  better  than  the 
testator  when  he  made  his  will  that  this 
would  be  so.  He  knew  that  his  estate,  con- 
sisting, as  it  did,  exclusively  of  100  small 
houses  worth  maybe  $200,000,  but  subject  to 
over  $100,000  of  mortgages  and  also  to 
shrinkage  in  rental  and  market  value  from 
deterioration  and  obsession,  not  to  mention 
the  cost  of  constant  repairs  and  renewals, 
with  $10,000  of  unpaid  taxes  in  arrear,  and 
upwards  of  $25,000  of  iloating  debt,  was  a 
leaky  ship  in  a  stormy  sea,  and  that,  if  his 
wife  was  to  get  any  real  benefit  from  it  at 
all,  there  must  be  skilful  handling.  He 
provided  for  such  handling  by  securing  the 
services,  as  executors,  of  the  three  men  wlio 
had  assisted  him  most '  in  the  vcrv  lines 
where  strength  would  be  needed,  namely,  his 
banker,  his  real  estate  man,  and  his  lifelong 
lawyer.  If  they  were  to  succeed  they  would 
need  leeway,  discretion,  full  control.  Also 
it  is  quite  likely  that  the  practical  effect 
of  the  clause  in  question  may  turn  out  to  be 
to  permit  the  payment  of  all  the  income  to 


the  widow  after  the  debts  are  paid,  just  as 
the  lawyer  said  it  would.  It  does  not  seem 
probable  that  the  net  income  will  amount  to 
more  than  will  be  necessary  for  the  widow 
to  live  upon  in  the  manner  her  husband 
would  have  desired,  and  her  age  and  the 
assistance  she  rendered  him  entitle  her  to 
enjoy,  as  soon  as  the  dangers  whicji 
threaten  the  entire  estate  are  safely  passed. 
This  testator  may  well  have  thought  he 
was  adopting  tlie  very  best  way  possible 
under  the  circumstances  of  securing  to  his 
wife  the  entire  income  for  her  life.  That 
may  have  been  what  he  thought  when  he 
told  her  and  others  that  he  had  left  every- 
thing to  her.  Certainly  he  did  not  mean 
that  assurance  literally,  as  the  provision 
over  after  her  death  to  a  home  for  old 
people,  which  he  included  in  his  instruct 
tions  and  discussed  and  approved  the 
details  of  as  fixed  by  the  will,  thoroughly 
demonstrates. 

But  be  this  as  it  may,  we  are  quite  satis- 
fied that  for  the  other  reasons  herein  stated 
the  will  should  receive  probate,  and  the  or- 
der  of  the  Prerogative  Court  affirming  ther  or- 
der of  the  Orphans'  Court  denying  probate 
is  therefore  hereby  reversed,  and  the  matter 
remanded  to  the  Prerogative  Court  in  order 
that  an  order  may  be  duly  made  admitting 
the  will  to  probate.  Tlie  costs  will  be  paid 
out  of  the  corpus  of  the  estate. 


6Mit3r  of  knowledge  by  testator  of  contents  of  his  will 
and  proof  thereof. 


J.  Necessitp  of  Icnowledge  hp  testator 

of  contents  of  hia  tc^ill,  747. 
II.  Bretmmptions  and  burden  of  proof, 
749, 
III.  Weight  €md  sufficiency  of  evidence  : 

a.  In  general,  764, 

b.  Effect  of  rending  will  to  or  hy 

testator,  or  failure  to  do  so, 
766. 

c.  Will  conforming  to  or  depart' 

ing  front  instructions,  701, 


Ill.^^oontinued. 

d.  Copy  of  previo-us  wilt,  763. 

e.  Effect  of  illiteracy,  bUndnesSf 

etc.,  763. 
/.  Inability  of  testator  to  read  or 

understand  language,  766. 
g.  Will    written     by     heneficiary 

thereiHf  76S. 
h.  Will  written  by  one  occupying 

a  confidential  relation,  776, 


I.  Necessity  of  Icnowledge  by  testator  of 
contents  of  his  will. 

It  is  essential  to  the  validity  of  a  will 


that  the  testator  know  and  understand 
the  contents  thereof.^  The  knowledge 
must  be  possessed  at  the  time  of  execu- 


iSnodgraes  v.  Smith  (1008)  42  Colo.  60, 
94  Pac.  312,  15  Ann.  Cas.  548;  Hughes  v. 
Meredith  (1858)  24  Ga.  325,  71  Am.  Dec. 
127;  Harris  v.  Harris  (1875)  53  Ga.  678 
(rule  fixed  by  statute) ;  McConnell  v.  Keir 
(1007)  76  Kan.  527,  02  Fac.  540;  Shanks 
V.  Chriatopher  (1820)  3  A.  K.  Marsh.  (Ky.) 
144;  Secfarest  v.  Kdwarde  (1862)  4  Met. 
(Ky.)  163;  Tavlor  v.  Cre«well  (1876)  45 
Md.  422;  Dunliam  v.  Holmes  (1016)  225 
Mass.  68,  113  X.  E.  845;  Richardson  v. 
Richards   (1017)   226  Mass.  240,  115  N.  £. 


307;  Rollwagen  v.  Rollwagen  (187.6)  63 
N.  Y.  504;  Re  Hall  (1893)  5  MIho.  461,  24  N. 
Y,  Supp.  864;  Re  Henry  (1890)  18  Misc.  149, 
41  N.  Y.  Supp.  1096;  Re  De  Castro  (1900) 
32  Misc.  193,  66  N.  Y.  Supp.  239;  Re  Gan- 
non (1911)  73  Misc.  32.5,  132  N.  Y.  Supp. 
712;  Carr  v.  M'Camm  (1836)  18  N.  C.  (1 
Dev.  &  B.  Jj.)  276;  Downey  v.  Murphey 
(1834)  18  N.  C.  (1  Dev.  &  B.  L.)  82; 
Water's  Will  (1885)  64  Wis.  487,  54  Am, 
Rep.  640,  25  N.  W.  638;  Cuardhouse  v. 
Blackburn    (1866)    L.    R.    1    Prob.    &    Div. 
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tion.'  It  has  been  held,  however,  in  the 
case  of  objections  to  a  will  on  the  ground 
of  the  incompetency  of  the  testator,  that 
the  testator^s  understanding  at  the  time 
of  giving  instructions  for  the  will  is  suffi- 
cient, although  he  was  not  competent  at 
the  time  of  signing  it  to  do  more  than  to 
accept  the  will  as  drawn  as  being  in  ac- 
cord with  his  intentions.' 

The  requirement  that  testator  must 
know  and  understand  the  contents  of  the 
will  does  not  mean  that  the  testator 
must  be  able  to  correctly  interpret  the 
will  in  a  legal  sense.^  It  has  been  held 
not  to  be  essential  to  the  validity  of  a 
will  that  the  testator  should  understand 
the  meaning  of  all  the  technical  terms 
and  legal  phraseology  therein  employed; 
that  it  is  sufficient  that  he  understands 
the  meaning  and  effect  of  the  instrument 


as  a  whole,  if  the  same  truly  expresses 
his  testamentary  intention  as  to  the  dis- 
position of  his  estate;  that  even  if  it 
were  otherwise,  there  would  be  in  a  given 
case  no  cause  for  setting  aside  a  will 
because  of  the  testator's  alleged  igno- 
rance of  the  meaning  of  such  terms, 
when  there  was  ample  evidence  to  war- 
rant a  finding  that  they  were  explained 
to  and  fully  understood  by  him.*  The 
Maryland  court®  discusses  this  question 
as  follows:  "It  being  conceded  that  the 
testatrix  was  of  sound  mind,  capable  of 
making  a  will,  it  follows  that,  if  the 
paper  had  been  in  her  possession,  read 
and  examined  by  her  before  it  was  execu- 
ted, or  read  to  her  and  approved,  it  is 
wholly  immaterial  for  the  jury  to  inquire 
whether  its  contents  and  meaning  had 
been  fully  explained  to  her,  or  whether 


(Eng.)  109,  12  Jur.  N.  S.  278,  14  L.  T.  N.  S. 
CO,  14  Week.  Rep.  463;  Hastilow  v.  Stobie 
(1866)  L.  R.  1  Prob.  &  Div.  (Eng.)  64, 
35  L.  J.  Prob.  N.  S.  18,  11  Jur.  N.  S.  1039, 
13  L.  T.  N.  S.  473,  14  Week.  Rep.  211. 

It  is  held  in  Chandler  v.  Ferris  (1834)  1 
Harr.  (Del.)  454,  where  there  was  a  dis- 
crepancy between  the  will  as  drawn  and 
the  instructions,  that,  If  the  discrepanciea 
exist  to  such  an  extent  as  to  make  the  will 
essentially  different  from  the  instructions, 
it  is  necessary  that  the  deviations  be  made 
with  the  knowledge  and  consent  of  the 
testator;  that  if  they  were  not  made 
known  to  him,  or  if  the  will  was  not  read 
over  or  its  contents  and  variations  from 
the  instructions  otherwise  explained  to  him, 
then  the  instrument  is  not  his  will. 

It  is  held  in  Potts  v.  House  (1849)  6  Ga. 
324,  50  Am.  Dec.  329,  that,  if  a  negro  inter- 
preter incapable  by  law  of  being  sworn  is 
the  only  channel  of  communication  between 
the  testator  and  writer  of  the  will,  and 
there  is  no  other  evidence  of  the  testator^s 
knowledge  of  its  contents  for  his  assent 
thereto  than  that  which  is  derived  through 
this  medium,  the  will  cannot  be  executed; 
but  if  the  will  is  written  in  the  presence 
of  the  testator,  and,  in  a  language  which 
he  understands,  it  is  read  over  to  him,  and 
his  dictation  and  approval  of  the  instru- 
ment are  interpreted  by  a  negro  in  his 
hearing  and  in  the  hearing  of  others  inter- 
ested in  its  contents,  and  he  signifies  no 
dissent  thereto  by  signs  or  otherwise,  but 
on  the  contrary  is  understood  to  express 
himself  satisfied,  the  will  may  be  estab- 
lished, especially  if  it  appears  to  be 
made  in  conformity  to  the  previously 
declared  intentions  of  the  testator  as 
to    the    disposition    of   his    property. 

The  court  in  Re  (Gordon  (1916  —  Nev. 
— ,  161  Pac.  717,  considers  the  question  of 
whether  the  testator  knew  at  the  time  he 
signed  the  will  that  it  was  the  instrument 
he  discussed  with  th«  draftsman  or  ordered 
liim  to  prepare  wholly  from  the  standpoint 
of  whether  the  testator  was  competent  at 
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that  time.  Having  come  to  the  conclusion 
that  the  trial  court's  finding  that  he  was 
not  competent  was  supported  by  substan- 
tial evidence,  that,  holding  was  affirmed. 

O'Connell  v.  Dow  (1903)  182  -Mass.  541, 
66  N.  E.  788,  holding  it  necessary  for  the 
proponent  of  a  will  to  show  that  altera- 
tions were  in  the  will  when  it  was  executed. 

It  has  been  held  that  the  testator  must 
know  that  the  instrument  he  is  executing 
is  his  will.  Swett  v.  Boardman  (1804)  1 
Mass.  258,  2  Am.  Dec.  16.  But  iu  Osborn 
V.  Cook  (1853)  11  Cush.  (Mass.)  532,  59 
Am.  Dec.  155,  it  is  stated  that  this  point 
was  not  necessary  to  a  determination  of  the 
case  of  Swett  v.  Boardman,  and  does  not 
seem  to  be  in  harmony  with  the  authori- 
ties, and  the  reason  of  it  would  not  apply 
to  the  case  of  a  will  written  by  the  testator 
himself. 

8Conrades  v.  Heller  (1912)  119  Md.  448, 
87  Atl.  28,  holding  it  to  be  immaterial  that 
a  testatrix  may  not  have  understood  the 
contents  of  her  will  seven  years  after  it 
was  executed;  Re  Hatten  (1887)  10  N.  Y. 
S.  R.  19;  Re  White  (1888)  15  N.  Y.  S.  R. 
758. 

»Perera  v.  Perera  [1901]  A.  C.  (Eng.) 
364,  2  B.  R.  C.  33,  70  L.  J.  P.  C.  N,  S.  46, 
84  L.  T.  N.  S.  371,  17  Times  L.  R,  389; 
Parker  v.  Felgate  (1883)  L.  R.  8  Prob.  Div. 
(Eng.)  171,  47  J.  P.  808,  52  L.  J.  Prob.  N. 
S.  95,  32  Week.  Rep.  168. 

*See  Garnett-Botfield  v.  Gamett-Botfield 
L.  R.  [19011  P.  (Eng.)  335,  71  L.  J.  Prob. 
N.  S.  1,  85  L.  T.  N.  S.  641,  infra,  note  51. 

If  the  testator  has  read  the  will  over,  it 
has  been  held  that  he  adopts  the  will  as 
written,  although  it  is  contrary  to  his  in- 
structions and  contrary  to  the  effect  which 
he  is  advised  by  his  legal  advisor  the  will 
has.     Re  Davis  (1910)  40  N.  B.  23. 

6  O'Brien  v.  Spalding  (1897)  102  Ga.  490, 
66  Am.  St.  Rep.  202,  31  S.  E.  100. 

^  Munnikhuysen  v.  Magraw  (1871)  So 
Md.  280,  approved  in  Conradea  v.  Heller 
(1912)  119  Md.  448,  87  Atl.  28. 
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she  understood  their  meaning  and  effect. 
Such  knowledge  and  understanding 
would  be  presumed  and  imputed  to  her 
by  the  law,  if  she  knew  the  contents  of 
the  will.  If  she  knew  and  understood 
what  the  actual  contents  of  the  will  were, 
that  would  be  suMcient,  although  in  point 
of  fact  she  may  have  had  some  errone- 
ous opinions  with  regard  to  their  legal 
effect  and  operation."  It  is  unnecessary 
that  the  testator  "should  grasp  the  mean- 
ing of  technical  legal  terms,  or  endeavor 
to  anticipate  what  legal  construction 
would  be  adopted  if  the  will  came  before 
the  courts  on  a  bill  for  instructions,  or 
in  suits  against  the  executors  by  lega- 
tees." "^  It  has  been  stated  that  ^^all  that 
is  necessary  is  that  the  testatrix  should 
know  that  the  conteoits  correctly  ex- 
press her  intentions."* 

The  facts  which  give  rise  to  the  ques- 
tion as  to  the  testator's  knowledge  of 
the  contents  of  his  will  often  give  rise 


to  a  question  of  undue  influence,  the  two 
questions  very  often  being  raised  in  the 
same  case.  The  present  note  is  confined 
to  a  discussion  of  the  former  question^ 
and  although  a  question  of  undue  influ- 
ence is  raised  in  the  case,  that  question 
is  not  considered, 

//.  Pre^utnptiona  and  burden  of  proof. 

In  every  case  in  which  it  is  sought  to 
establish  a  will,  it  is  necessary  to  estab- 
lish the  facts  essential  to  the  existence 
of  a  valid  will.  That  the  testator  know 
the  contents  of  the  will,  being  a  requisite 
to  the  validity  thereof,  this  fact  must  be 
established.  However,  in  the  ordinary 
case  of  the  execution  of  a  will  by  a 
testator  of  sound  mind,  there  is  a  pre- 
sumption from  the  fact  of  execution  in 
accordance  with  the  legal  formalities  that 
testator  knew  and  understood  the  con- 
tents thereof.^   The  rule  is  stated  in  one 


7  Dunham  v.  Holmes  (1016)  225  Mass. 
68,  113  N.  E.  845. 

It  is  not  necessary  that  the  testator 
should  have  the  knowledge  of  the  scope  and 
hearing  of  his  will  posaessed  by  his  lejral  ad- 
viser.    Buck  V.  St.  r^uifl  Union  Trust  Co. 

(1916)  267  Mo.  644,  185  S.  W.  208. 
«Bowe  V.  Naught  on   (1007)   —  N.  J.  — , 

67  Atl.  184. 

•  Hill  V.  Barge  (1848)  12  Ala.  687  (dic- 
tum); Daniel  v.  Hill  (1876)  62  Ala.  430 
(di-.timi);  Clarrctt  v.  Heflin  (1803)  98  Ala. 
61.5,  39  Am.  St.  Rep.  89,  13  So.  326;  Davis 
V.  Rogers  (1855)  1  Houst.  (Del.)  44;  Lipp- 
hard  v.  Humphrey  (1906)  28  App.  D.  C. 
355;  Hughes  v.  Meredith  (1858)  24  Ga.  325, 
71  Am.  Dec.  127;  Re  Ely  (1863)  2  Haw. 
649;  Doran  v.  Mullen  (1876)  78  111.  342; 
KeitWey  v.  Stafford  (1888)  126  111.  607,  18 
N.  E.  740;  Purdy  v.  Hall  (1800)  184  III. 
208,  25  N.  K.  645;  Robinson  v.  Brewster 
(1892)  140  111.  649,  S3  Am.  St.  Rep.  265, 
30  N.  K.  683;  McCommon  v.  McCommon 
(1894)  151  III.  428,  38  N.  B.  146;  Sheer  v. 
Sheer  (1896)  159  111.  591,  43  N.  E.  334; 
Compiler  v.  Browning  (1906)  219  HI.  420, 
109  Am.  St.  Rep.  346,  76  N.  E.  678;  Ross 
V.  Ross  (1908)  140  Iowa,  51,  117  N.  W. 
1105;  Re  Dobals  (1916)  176  Iowa,  479,  157 
N.  W.  169;  McConnell  v.  Ken-  (1907)  76 
Kan.  527,  02  Pac.  640;  Shanks  v.  Christo- 
pher (1820)  3  A.  K.  Marsh.  (Ky.)  144; 
Sechrest  v.  Edwards  (1862)  49  Met.  (Ky.) 
163;  Cramer  v.  Crumbaupfh  (1853)  3  Md. 
491;  Dunham  v.  Holmes  (1916)  225  Mass. 
68,  113  N.  E.  845;   Richardson  v.  Richards 

(1917)  226  Mass.  240,  115  N.  B.  807;  Hol- 
brook  v.  Seagiave  (1917)  228  Mass.  26,  116 
N.  E.  880  (it  is  stated  that  testimony  went 
far  toward  proving  that  testatrix  knew  the 
contents);  Pettes  v.  Bingham  (1840)  10 
N.  H.  614;  Day  v.  Day  (1831)  3  N.  J.  Eq. 
Mfl;  Re  Maxwell  (1850)  8  N.  J.  Eq.  251; 
RoHwagen  v.  Rollwagen  (1876)  63  N.  Y. 
504;    Re   Graham    (1890)    66   Hiin,   640,   9 
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N.  y.  Supp.  122;  Re  Hall  (1803)  6  Misc. 
401,  24  N.  Y.  Supp.  864;  Re  Seagrist  (1895) 
11  Misc.  188,  32  N.  Y.  Supp.  1005  (there 
was  also  affirmative  evidence  that  testator 
knew  contents);  Carr  v.  MX'anim  (1835) 
18  N.  C.  (1  Dev.  &  B,  L.)  276;  Downey  v. 
Murphoy  (1834)  18  N.  C.  (1  Dev.  &  B.  L.) 
82;  Vernon  v.  Kirk  (1858)  30  Pa.  218; 
Black  V.  Ellis  (1836)  3  Hill,  L.  (S.  C.)  68; 
Key  V.  Holloway  (1874)  7  Baxt.  (Tenn.) 
575;  Maxwell  v.  Hill  (1800)  80  Tenn.  584, 
15  S.  W.  253;  Kellv  v.  Sette-ast  (1887)  OH 
Tex.  13,  2  S.  W.  870;  Re  Barney  (1808) 
70  Vt.  352,  40  Atl.  1027;  Browning  v.  Budd 
(1848)  6  Moore,  P.  C.  C.  430,  13  Eng.  Re- 
print, 740. 

A  statute  governing  the  case  of  Harris 
V.  Harris  (1875)  53  Ga.  078,  provided  that 
**in  all  cases  a  knowledge  of  the  contents  of 
the  paper  by  the  testator  is  necesiiary  to  its 
validity;  but  usually,  when  a  testator  can 
read  and  write,  his  signature,  or  the  ac- 
knowledgment of  his  signature,  is  suffi- 
cient.** 

In  Gerrish  v.  Nason  (1843)  22  Me.  438, 
30  Am.  Dec.  680,  where  it  appeared  from 
the  testimony  of  the  attesting  witnesses  to 
an  instrument  offered  for  probate  as  a  will, 
that  there  were  no  persons  present  at  the 
execution  but  themselves  and  the  scrivener, 
who  was  also  the  executor  and  a  legatee; 
that  they  saw  the  testatrix  sign,  and  were 
requested  by  her  to  see  lier  sign  her  name; 
that  the  instrument  was  not  spoken  of  by 
anyone  present  as  a  will;  that  its  character 
was  not  mentioned,  in  fact  nothing  was 
said  about  it, — there  was  held  to  be  no 
presumption  that  the  testatrix  knew  that 
the  instrument  was  a  will.  The  court 
states  that,  if  the  testatrix  had  written  the 
instrument  herself,  it  would  have  been  ap- 
parent that  she  knew  it  was  her  will,  but 
it  was  not  in  her  handwriting;  it  does  not 
appear  that  she  had  ever  read  it  oi*  heard 
it  read,  and  nothing  was  said  in  the  pres- 
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case"  that  "ordinarily,  when  a  man  of 
sound  mind  and  memory  executes  a  will 
by  signing  and  publishing  it,  and  calling 
on  witnesses  to  attest  it,  the  presumption 
is  that  he  knew  the  contents,  although  it 
is  not  written  by  him."  Similar  state- 
ments of  the  rule  appear  in  other  cases.** 
The  presumption  that  testator  knew 
the  contents  of  the  will  is  sometimes  said 


to  be  strengthened  by  the  fact  that  it  was 
written  by  an  experienced  lawyer  and  its 
execution  supervised  by  him." 

It  has  been  held  in  some  cases  in  which 
it  appears  that  the  testator  executed  the 
will  after  having  it  in  his  possession  for 
some  time,  that  the  execution  under  such 
circumstances  gives  rise  to  the  presump- 
tion that  he  knew  the  contents.**     The 


ence  of  the  attesting  witnesses  as  to  wheth- 
er the  writing  they  were  attesting  was  a 
will  or  not. 

See  also  cases  cited  in  succeeding  notes. 

See  Sansona  v.  Laraia  (1914)  88  Conn. 
136,  90  Atl.  28,  infra,  note  83. 

10  Hill  V.  Barge  (1848)  12  AU.  687  (dic- 
tum.) 

u  SnodgrasB  v.  Smith  (1008)  42  Colo.  60, 
04  Pac.  312,  16  Ann.  Gas.  648.  holding  that 
"ordinarily,  where  the  will  has  been  exe- 
cuted under  the  formalities  prescribed  by 
law,  and  proof  thereof  has  been  made  by 
the  subscribing  witnesses,  the  testator's  bare 
signature  to  the  will  is  taken  as  proof 
thereof,  and  it  will  be  presumed  that  the 
will  had  been  read  by  or  to  him,  and  that 
he  was  aware  of  its  contents." 

Waters  v.  Waters  (1906)  222  HI.  26,  113 
Am.  St.  Rep.  350,  78  N.  E.  1,  holding  the 
presumption  to  arise  from  the  execution  of 
a  will  where  the  testatrix  not  only  executed 
the  will,  but  showed  that  she  understood 
the  act  in  which  she  was  engaged  by  stat- 
ing to  those  present  that  the  instrument 
before  her  was  her  last  and  only  will,  and 
also  indicated  that  she  was  of  good  mental 
condition  by  asking  one  of  the  subscribing 
witnesses  as  to  the  health  of  his  family, 
and  expressing  regret  that  she  was  keep- 
ing the  other  from  his  work  by  requiring 
him  to  act  as  a  witness  to  her  will. 

Taylor  v.  Creswell  (1876)  45  Md.  422, 
holding,  where  there  was  no  proof  to  repel 
the  presumption  of  knowledge  of  the  con- 
tents of  the  will,  but  on  the  contrary  it 
was  evident  that  it  was  prepared  by  the 
attorney  for  the  testatrix  according  to  her 
direction  and  then  read  over  to  her,  and  she 
said  she  understood  it  and  was  satisfied 
with  its  provisions,  that  the  jury  was  bound 
by  the  presumption  of  law  in  favor  of 
knowledge  of  the  contents  of  the  will. 

Mason  v.  Williams  (1889)  53  Hun,  398, 
6  N.  T.  Supp.  479,  stating  that  there  is  no 
presumption  to  be  indulged  in  against  an 
intelligent  execution  where  the  testator  has 
ample  time  and  ample  opportunity  to  ac- 
quaint himself  with  the  contents  of  the 
will. 

Bailey  v.  Bee  (1913)  73  W.  Va.  286,  80 
S.  E.  454,  stating  that  "it  is  only  where  it 
Appears  affirmatively  that  the  testator  did 
not  read  the  will  himself,  and  that  it  was 
not  read  to  him,  that  it  becomes  necessary 
-to  show,  by  satisfactory  evidence,  that  he 
was  in  some  other  way  acquainted  with  the 
contents  of  the  instrument." 

As  a  general  rule,  the  will  of  a  person 
Bui  juris,  which  is  proved  to  have  been  ex- 
ecuted and  attested  with  sufficient  formality 
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to  meet  the  requirements  of  the  law,  and 
to  have  been  made  at  a  time  when  the  tes- 
tator was  a  free  agent  and  possessed  of  a 
sufficient  mental  capacity  to  make  a  valid 
disposition  of  his  property,  will  be  admitted 
to  probate  as  a  matter  of  course.  Re  Ely 
(1863)  2  Haw.  649. 

'The  law  requires  that  in  every  case  the 
testator  must  know  the  contents  of  the 
will;  but  in  ordinary  cases,  the  law  will 
take  his  bare  signature  as  proof  that  he 
does  know  them."  Hughes  v.  Meredith 
(1858)  24  6a.  325,  71  Am.  Dec.  127. 

MRe  Smith  (1891)  61  Hun,  101,  15  N.  Y. 
Supp.  425,  holding  that  there  was  enough 
to  show  that  a  testator  who  could  not  read 
or  write  knew  the  contents  of  his  will, 
where  it  was  shown  to  have  been  drawn  at 
the  request  of  the  testator  and  at  his  house 
by  a  lawyer  of  long  practice,  and  witnessed 
by  another  lawyer  who  was  an  acquain- 
tance of  the  deceased,  and  where  the 
draftsman  was  shown  to  have  been  with 
the  testator  in  a  room  when  the  two  wit- 
nesses came  in,  whereupon  the  attestation 
clause  was  read  aloud  to  the  testator,  but 
the  will  was  not  read  in  the  presence  of  the 
witnesses. 

Re  Klinzner  (1911)  71  Misc.  620,  130 
N.  Y.  Supp.  1059.  There  was  testimony 
that  the  will  had  been  read  to  testator,  so 
that  reliance  was  not  placed  alone  on  the 
presumption. 

IS  Woodson  V.  Hohnes  (1902)  117  Ga.  19, 
43  S.  E.  467,  holding  that  the  fact  that  the 
testator  had  possession  of  the  will  for  two 
weeks  prior  to  its  execution,  that  he  was  in 
full  possession  of  his  mental  faculties  dur- 
ing all  that  time,  and  that  he  signed  it  in 
;  the  presence  of  the  attesting  witnesses,  or- 
dinarily gives  rise  to  the  presumption  that 
he  knew  its  contents. 

Brick  V.  Brick  (1888)  44  N.  J.  Eq.  282, 
18  Atl.  53,  holding  that  the  fact  that  the 
testatrix,  a  woman  whose  mental  organiza- 
tion and  habits  of  life  lead  to  the  conclu- 
sion that,  while  she  was  not  conversant 
w^ith  ordinary  business,  she  would  not  have 
performed  so  solemn  an  act  as  the  execu- 
tion of  her  will  without  being  informed  of 
the  contents,  had  ample  opportunity  to  read 
and  examine  it,  gives  rise  to  the  presump- 
tion that  she  did  do  so,  and  that  it  la  not 
necessary  to  prove  that  anyone  saw  her 
read  it  or  heard  it  read  in  her  presence. 

Re  Jones  (1890)  85  N.  Y.  Supp.  294, 
holding  presumption  of  knowledge  of  con- 
tents to  arise  where  the  will  jvras  in  the 
possession  of  the  testatrix  several  days  and 
was  produced  by  her  on  the  occasion  of  its 
execution. 
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«oiirt  in  one  case,"  speaking  with  refer- 
ence to  the  facts  of  that  particular  case, 
states  that,  "from  the  fact  that  the  will 
was  prepared  at  the  testator's  express 
request ;  that  the  instrument  so  prepared 
was  left  with  him  and  was  in  his  pos- 
session several  hours  before  it  was  al- 
leged to  have  been  executed;  and  that  he 
signed  it  in  the  presence  of  attesting 
-witnesses  who  were  present  at  his  request 
for  that  purpose,  in  the  absence  of  any 
showing  to  the  contrary,  it  will  be  pre- 
sumed that  he  had  read  it,  or  that  its 
<;on  tents  had  in  some  way  been  made 
known  to  him." 

And  the  same  presumption  has  been 
indulged  where  the  testator  had  the  will 
in  his  possession  after  execution."  The 
^ew  Jersey  court  "*  states :  '*If  a  will 
has  been  in  the  hands  of  a  testator  a  suf- 
^cient  length  of  time  before  its  execution 
to  permit  the  reading  of  it,  it  is  well 
settled  that  the  testator  is  presumed  to 
have  read  it,  assuming  that  he  had  the 
ability  to  read;  and  I  think  the  same 
presumption  ought  to  exist  where  the  tes- 
tator, after  the  execution  of  a  will  drawn 
according  to  instructions  given  to  one 
who  conveyed  them  to  the  draftsman, 
has  the  executed  will  in  his  possession  a 
sufficient  length  of  time,  and  with  the 
opportunity  and  ability,  to  acquaint  him- 
self with  the  contents.  And  if,  after 
such   opportunity,  he  preserves  it,   the 


presumption  that  it  was  prepared  accord- 
ing to  his  instructions  becomes  conclu- 
sive, especially  when,  as  in  this  case,  it 
follows  his  pronounced  intention,  and 
provides  for  no  unnatural  disposition  of 
his  estate." 

Likewise,  where  the  will  was  in  pos- 
session of  the  testator  both  before  and 
after  execution,  there  is  a  presumption 
that  he  knew  the  contents." 

The  fact  that  the  will  was  executed  by 
the  testator  after  it  was  read  over  to 
him  has  been  held  to  raise  a  presump- 
tion, but  not  a  conclusive  one,  that  he 
knew  its  contents." 

Theoretically,  when  a  will  is  shown  to 
have  been  executed  bj'  a  capable  testator, 
so  that  the  presumption  that  he  knew 
the  contents  arises,  it  becomes  the  duty 
of  those  who  are  opposing  the  will  to 
produce  evidence  that  the  testator  did 
not  understand  the  contents ; "  in  other 
words,  the  duty  of  overcoming  the  pre- 
sumption arises.  It  is  sometimes  said 
that  the  burden  of  proof  rests  upon  the 
opponent  of  the  will  in  such  a  case." 
The  term  "burden  of  proof"  in  this  con- 
nection must  be  understood  as  meaning 
simply  the  duty  of  going  forward  with 
the  evidence.  It  is  a  general  rule  appli- 
cable to  the  probate  and  establishment 
of  wills  that  the  burden  of  establishing 
all  facts  necessary  to  the  validity  thereof 
rests  upon  the  proponent.*®    This  rule  ap- 


It  is  stated  in  Farrelly  v.  Corrigan  [1899] 
A.  C.  (Eng.)  563,  68  L.  J.  P.  C.  N.  S.  133, 
that  if  a  jury  is  satisfied  that  the  testator 
could  read  it  might  fairly  presume  that  he 
made  himself  acquainted  with  his  will, 
which  he  had  in  his  possession  for  a  consid- 
erable time.  The  jury  having  found  against 
the  will,  the  court  states  that  it  is  obvious 
the  jury  must  have  come  to  the  conclusion 
that  the  testator  was  illiterate. 

See  Re  Hatten  (1887)  10  W.  Y.  S.  R.  19, 
infra,  note  30. 

14  Re  Shapter  (1906)  35  Colo.  578,  6 
L.R.A.(X.S.)  575,  117  Am.  St.  Rep.  216,  86 
Pac.  688. 

U  Re  McLaughlin  (1905)  69  N.  J.  Eq.  479, 
59  Atl.  892.  There  was  some  evidence  in 
this  case  to  the  effect  that  the  testatrix 
had  read  the  will;  it  also  appeared  in  evi- 
dence that  her  brother,  who  was  a  legatee 
in  the  will,  had  conveyed  her  instructions 
to  the  draftsman,  and  when  she  was  about 
to  si^n  the  will  the  brother  stated  to  her 
that  "that  is  all  right.  ...  I  know  it 
18  all  right,"  meaning,  as  the  court  inter- 
preted the  statement,  that  the  will  con- 
tained her  wishes  as  expressed  to  him. 

See  Re  Cooper  (1909)  75  N.  J.  Eq.  177, 
71  Atl.  676,  affirmed  in  (1910)  76  N.  J.  Eq. 
614,  75  Atl.  1100,  infra,  note  116. 

WRe  McLauffhlin   (N.  J.)   supra. 

W  Parker  v.  Streuli  (1905)  69  N.  J.  Eg. 
771,  61  Atl.  408,  holding  that  there  was  suffi- 
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cient  evidence  that  the  testatrix  had  knowl- 
edge of  the  contents  of  the  will  where  it 
was  shown  that  the  will  was  prepared  ac- 
cording to  instructions  given  by  her  to  her 
son;  tliat  it  was  in  her  possession  before 
execution  long  enough  to  permit  its  read- 
ing by  her,  she  having  had  it  on  the  table 
before  her  while  her  son  went  to  a  neigh- 
bor's to  procure  witnesses,  and  where  it 
was  furtlier  shown  that  she  announced  to 
the  witnesses  when  they  came  that  it  was 
her  last  will,  and  requested  them  to  act 
as  witnesses  to  its  execution,  and  that 
t}iereafter  she  had  the  will  in  her  posses- 
sion over  night  with  ample  opportunity  to 
read  it,  and  the  next  morning,  after  sealing 
it  in  an  envelop,  she  delivered  it  to  her  scm 
for  safe-keeping. 

"Gaither  v.  Gaither  (1866)  20  Ga,  709. 
See,  further,  as  to  effect  of  reading  will  to 
testator,  infra,  III.  b. 

"Re  Shapter  (1906)  35  Colo.  678,  6 
L.R.A.(N.S.)  575,  117  Am.  St.  Rep.  216, 
85  Pac.  088. 

l^Sansona  v.  Laraia  (1914)  88  Conn.  136, 
90  Atl.  28;  Shanks  v.  Christopher  (1820) 
3  A.  K.  Marsh.  (Ky.)  144;  Sechrest  v.  Ed- 
wards (1862)  4  Met.  (Ky.)  163;  Pettes  t. 
Bingham  (1840)  10  N.  H.  514. 

Compare  with  Wombacher  v.  Barthelme, 
(1902)  194  111.  425,  62  N.  £.  800,  infra,  note 
80. 

«0  40  Cyc.  1272. 
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plies  in  case  of  the  necessary  showing  as 
to  the  understanding  by  the  testator  of 
the  contents  of  the  instrument.*^  When 
the  circumstances  shown  in  evidence  are 
such  as  to  overcome  this  presumption 
arising  from  the  execution  of  a  will,  the 
proponent  must  then  sustain  this  burden 
and  make  the  necessary  showing  that  the 
testator  did  know  and  understand  the 
contents  of  the  will.**  In  other  words, 
a  showing  that  a  will  was  executed  by  a 
capable  testator  gives  rise  to  a  presump- 
tion that  the  testator  knew  and  under- 
stood the  contents.  If  there  is  no  fur- 
ther showing,  the  necessary  fact  of 
knowledge  of  contents  is  established.  In 
this  state  of  the  case  it  becomes  the  dutv 
of  the  opponent  of  the  will,  if  he  would 
prevail,  to  produce  evidence  that  testa- 
tor did  not  know  and  understand  the 
contents  of  the  will.  Wlien  he  has  pro- 
duced sufficient  evidence  to  overcome  the 
presumption,  it  is  necessary  for  the  pro- 
ponent to  produce  evidence  in  aid  of  the 
presumption  if  he  is  to  succeed  in  estab- 
lishing the  will.  As  a  practical  matter 
these  theoretical  steps  are  not  con- 
sistently follo\ved  in  the  cases.  The  evi- 
dence in  aid  of  the  presumption  is 
frequently  given  in  the  first  instance,** 
followed  by  evidence  to  defeat  it,  and  the 


question  becomes  one  of  weight  of  evi- 
dence. 

First  taking  up  in  a  general  way  these 
theoretical  steps,  it  appears  that  the  cir- 
cumstances which  render  the  execution 
of  the  will  insufficient  of  itself  to  prove 
that  testator  knew  and  understood  its 
contents  are  varied.**  As  appears  in  a 
subsequent  part  of  this  note,  a  circum- 
stance which  makes  it  necessary  to  pro- 
duce evidence  additional  to  the  mere  fact 
of  execution  is  that  it  was  written  by  a 
beneficiary  therein.  It  has  been  held  that 
this  rule  applies  to  all  cases  in  which, 
circumstances  exist  which  excite  the  sus- 
picion of  the  court.*** 

The  courts  have  not  been  consistent  iit 
their  statements  as  to  the  quantum  of 
proof  that  will  destroy  this  presumption, 
and  render  it  necessary  to  produce  evi- 
dence that  testator  knew  and  understood 
the  contents.  It  has  been  stated  that  the 
presumption  yields  readily  to  evidence 
tending  to  show  that  testator  did  not 
know  and  understand  the  contents  of  the 
will.*®  A  slightly  different  test  appears 
in  the  statement  that,  where  the  testi- 
mony leaves  it  doubtful  whether  the  tes- 
tator fully  understood  the  contents  of  the 
will,  the  presumption  of  law  that  he  did 
understand  it  obtains  and  the  will  must 


21  Snotlj?ra88  v.  Smith  (1008)  42  Colo.  60, 
94  Pac.  312,  15  Ann.  Cas.  548;  McConnell  v. 
Keif  (1907)  76  Kan.  627,  92  Pac.  540;  O'Con- 
nell  V.  Dow  (1903)  182  Mass.  541,  66  N.  E. 
788;  Richardson  v.  Richards  (1917)  226 
Mass.  240,  115  N.  E.  307;  Cowan  v.  Shaver 
(1906)  197  Mo.  203,  05  S.  W.  200;  Ois- 
pell  v.  Dubois  (1860)  4  Barb.  (N.  Y.)  393; 
Lake  v.  Ranney  (1860)  33  Barb.  (N.  Y.) 
49;  Re  De  Castro  (1900)  32  Misc.  193,  66 
N.  Y.  Supp.  239;  Re  Barney  (1808)  70  Vt. 
362,  40  At!.  1027;  Barrv  v.  Butlin  (1838) 
2  Moore,  P.  C.  C.  480, 12  Eng.  Reprint,  1089; 
Browning  v.  Budd  (1848)  6  Moore,  P.  C.  C. 
430,  13  Eng.  Reprint,  749;  Cleare  v.  Cleare 
(1860)  38  L.  J.  Prob.  N.  S.  (Eng.)  81,  L.  R. 
1  Prob.  &  D.  655.  20  L.  T.  N.  S.  497,  17 
Week.  Rep.  687;  Parker  v.  Duncan  (1890) 
62  L.  T.  N.  S.  (Eng.)  642,  54  J.  P.  280; 
Fulton  v.  Andrew  (1875)  44  L.  J.  Prob.  N.  S. 
(Eng.)  17,  L.  R.  7  H.  L.  488,  32  L.  T.  N.  S. 
209,  23  Week.  Rep.  566. 

» Daniel  v.  Hill  (1875)  52  Ala.  430; 
Lyons  v.  Campbell  (1889)  88  Ala.  462,  7 
So.  250;  Hughes  v.  Meredith  (1858)  24  Ga. 
325,  71  Am.  Dec.  127;  Re  Ely  (1863)  2 
Haw.  649;  McCommon  v.  McCommon  (1894) 
151  111.  428,  38  X.  E.  145. 

Wit  has  been  stated  in  a  case  in  which 
evidence  of  subsequent  parol  declarations  of 
the  testator  which  tended  to  show  knowl- 
edge of  the  contents  of  the  will  had  been 
introduced,  although  there  was  no  evidence 
tending  to  rebut  the  presumption  of  such 
knowledge  from  the  fact  that  he  executed 
the  will,  that  where  "testimony  only  tends 
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to  establish  what,  in  the  absence  of  proof, 
is  a  legal  presumption,  it  may  be  irrelevant, 
but  it  can  certainly  work  no  injury  in  the 
absence  of  any  proof  tending  to  rebut  or 
overthrow  such  presumption."  Robinson  v. 
Brewster  (1892)  140  111.  649,  33  Am.  St. 
Rep.  265,  30  N.  E.  683. 

«4Re  Henry  (1896)  18  Misc.  149,  41 
N.  Y.  Supp.  1096,  holding  that  where,  **in 
consequence  of  the  infirmities  of  the  testa- 
tor, his  impaired  capacity,  or  peculiar  cir- 
cumstances attending  the  transaction,  the 
usual  inferences  cannot  be  drawn  from  the 
mere  formal  execution  of  the  will,  addi- 
tional proof,  either  direct  or  inferential,  is 
necessary." 

25  Tyrrell  v.  Painton,  L.  R.  [1894]  F. 
(Eng.)  151,  70  L.  T.  N.  S.  453,  42  Week. 
Rep.  343,  6  Reports,  540,  holding  it  to  be 
ground  of  suspicion  that  a  will  was  written 
by  a  son  of  the  principal  beneficiary  there- 
in, who  was  the  trustee  of  a  marriage  set- 
tlement for  the  testatrix,  and  with  whom 
the  testatrix  had  become  so  displeased  that 
she  changed  a  will  previously  made  in  his 
favor,  and  gave  her  property  to  another. 
Two  daj'S  after  the  execution  of  this  will, 
the  will  written  by  the  son  was  executed 
without  any  knowledge  on  the  part  of  any 
person  except  the  son  and  a  friend  of  his, 
who,  with  the  son,  acted  as  a  witness. 

And  see  other  cases  of  wills  written  by 
friends  or  relatives  of  beweticiary,  infra, 
III.  g  and  h. 

MKeitWey  v.  vStafTord  (1888)  126  111.  507, 
18  N.  II.  740.    The  testator  was  sick  in  bed 
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siand.^  4caiii  it  has  been  stated  that 
it  must  be  shown  that  testator  did  not 
understand  the  contents  "by  a  fair  pre- 
ponderance of  the  evidence."^®  Such 
general  statements  are  of  limited  value,  | 
and  no  attempt  has  been  made  to  make 
an  exhaustive  collection  of  them.  The 
plan  of  the  present  note  is  to  take 
specific  facts  and  show  the  probative 
value  that  has  been  given  them  upon  the 
issue  as  to  whether  testator  understood 
the  contents  of  his  will.  It  should  be 
remembered,  however,  that  it  is  difficult, 


if  not  impossible,  to  give  to  a  particular 
fact  a  value  which  will  measure  its 
weight  as  evidence  in  all  circumstances. 
The  weight  as  evidence  of  a  particular 
fact  depends  to  a  greater  or  less  degree 
upon  other  facts  which  are  present  with 
it  in  the  case.  Some  general  examples 
of  evidence  which  has  been  held  insuffi- 
cient to  overcome  the  presumption  are 
shown  at  this  point ;  *^  as  well  as  ex- 
amples of  evidence  which  has  been  held 
sufficient.*®  But  the  main  discussion  ap- 
pears   in    connection    with    the    specific 


at  the  time  the  will  was  drawn  and  ex* 
ecuted.  There  was  testimony  of  persons 
who  were  in  a  position  to  have  heard  the 
will  read  if  it  had  been  read,  that  it  was 
not  read  to  testator.  It  was  shown  further 
in  evidence  that  on  subsequent  days  the 
testator  inquired  of  those  about  him 
whether  the  scrivener  had  got  his  will  as 
he  wanted  it,  and  proposed  to  have  him 
sent  for, — actions  which  were  held  to  evi- 
dence an  ignorance  on  the  part  of  the  tes- 
tator as  to  the  contents  of  the  will.  The 
court  concludes  that  the  question  presented 
by  the  evidence  was  purely  a  question  of 
fact  for  the  jury,  and  its  verdict  against 
the  will  would  not  be  disturbed. 

Purdy  V.  Hall  (1890)  184  IlL  298,  26  N. 
E.  645;  Waters  v.  Waters  (1906)  222  111. 
26,  113  Am.  St.  Rep.  359,  78  N.  E.  1. 

87  Sheer  v.  Sheer  (1896)  169  III.  691, 
43  N.  E.  334.  In  this  case  the  testator 
went  fo  a  lawyer  with  a  memorandum 
prepared  by  himself  as  to  how  he  wished 
to  dispose  of  his  property.  He  was  told 
that  a  disposal  in  pursuance  thereof  would 
be  void  under  the  statute  against  per- 
petuities. A  conversation  resulted,  the 
sum  of  which  was,  as  stated  by  the  court, 
that  the  testator  desired  his  will  drawn 
as  nearlv  like  the  memorandum  submitted 

•r  

as  the  law  would  permit.  The  testator 
then  departed  from  the  lawyer's  office;  the 
will  was  drawn  and  sent  to  him  in  ah  en- 
velop with  a  letter  of  explanation;  the 
testimony  is  not  clear  as  to  whether  or  not 
the  testator  read  the  will  upon  receiving  it. 

Ibid.  The  court  states  that,  "where  a 
will  is  Bhown  to  have  been  prepared  at  the 
request  of  a  testator,,  even  under  general 
directions,  and  is  afterwards  executed  in 
the  manner  provided  by  law,  it  should  not 
be  set  aside  on  the  ground  that  he  did  not 
understand  what  it  contained,  except  upon 
clear  and  satisfactory  proof  of  that  fact." 
The  circumstance  that  the  will  was  pre- 
pared under  general  directions  strengthens 
the  presumption  in  favor  of  the  will.  The 
will   was   sustained   in   this  case. 

Sheer  v.  Sheer  (111.)  supra,  was  ap- 
proved in  Comphcr  v.  Browning  (in06)  219 
111.  429,  109  Am.  St.  Rep.  346,  76  N.  E. 
678. 

MSansona  v.  Laraia  (1914)  88  Conn.  136, 
90  Atl.  28. 

S9  It  cannot  be  held  that  a  testator  did 
not  understand  the  contents  of  a  will  mere- 


ly because  of  its  peculiar  provisions,  where 
it  was  shown  to  have  been  dictated  by  the 
attorney  to  a  stenographer  when  the  tes- 
tator was  present,  and  to  have  been  read 
over  to  the  testator,  paragraph  by  para- 
graph, and  assented  to  by  him,  and  where 
he  was  shown  to  have  executed  it  some 
days  thereafter  and  kept  it  for  some  years 
prior  to  his  death.  Re  Graham  (1890)  56 
Hun,  640,  30  N.  Y.  S.  R.  292,  9  N.  Y.  Supp. 
122. 

In  Re  Henry  (1896)  ..8  Misc.  149,  41 
N.  Y.  Supp.  1096,  evidence  of  the  attest- 
ing witnesses  that  at  the  time  of  their 
arrival,  the  attorney  who  was  drafting  the 
will  was  sitting  at  the  table  writing,  and 
that  the  testator  was  upon  a  bed  4  or  5 
feet  from  him;  that  other  papers,  deeds, 
and  mortgages  were  upon  the  table;  that 
the  testator  was  not  only  able  to  converse 
intelligently,  but  to  walk  unassisted  from 
the  bed  to  the  table,  and  write  his  name 
at  the  end  of  the  will,  was  held,  in  con- 
nection with  all  the  facts  and  circmn- 
stances  attending  the  execution  of  the  will, 
and  the  fact  that  the  testator  had  suffi- 
cient mental  capacity  to  make  a  will,  to 
reasonably  warrant  the  inference  that  tes- 
tator had  been  fully  apprised  of  the  con- 
text of  the  will  before  the  arrival  of  the 
witnesses. 

See  Re  Dobals  (1916)  176  Iowa,  479, 
167  N.  W.  169,  infra,  note  84. 

WWaite  V.  Frisbie  (1891)   45  Minn.  361, 

47  N.  W.  1069,  on  second  appeal  in  (1892) 

48  Minn.  420,  51  N  W.  217.  In  this  case 
a  will  was  prepared  for  the  signature  of 
the  testatrix  and  read  to  her;  she  declined 
to  sign  it  because  of  the  omission  of  a 
certain  provision;  thereupon  a  clause  was 
added  to  the  will  which  the  testatrix  was 
told  effected  the  desired  disposition,  but 
which  in  fact  did  not  change  in  any  way 
the  legal  effect  of  the  will  as  it  was  written 
when  the  testator  declined  to  sign  it.  The 
clause  was  not  read  by  the  testatrix  nor 
to  her,  nor  was  it  explained  to  her  be- 
yond the  assurance  that  what  she  desired 
was  in  the  instrument;  thereupon  she 
signed  it.  Upon  these  facts  it  was  held 
the   testatrix   did   net   know    the   contents. 

In  Re  flatten  (1887)  10  N.  Y.  S.  R,  10, 
where  there  was  no  proof  of  instructions 
by  a  testatrix,  and  no  proof  that  the  testa- 
trix ever  saw  or  had  possession  of  the  will 
before    the    time    of    execution,    it    is    held 
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facts  in  subsequent  subdivisions  o£  the 
note. 

When  it  is  necessary  to  produce  evi- 
dence that  testator  knew  the  contents,  in 
addition  to  the  fact  of  execution,  the 
character  of  such  evidence  or  the  quan- 
tum of  proof  that  must  be  produced  by 
the  proponent  has  not  been  consistently 
stated.  Various  forms  of  statements 
may  be  found  in  the  note  grouped  by 
jurisdictions.'^  The  statement  above 
made  with  reference  to  generalities  ap- 
plies in  this  connection  also.  Such  gen- 
eralities are  of  limited  value  when  ap- 
plied to  a  specific  state  of  facts. 


Ill,  Weight  and  mifHtcieticy  of  evidence, 
a.  In  general. 

When  a  circumstance  appears  which 
renders  the  execution  of  the  will  insuffi- 
cient as  proof  of  the  testator's  knowl- 
edge of  its  contents,  evidence  that  he  had 
such  knowledge  must  be  produced.  No 
particular  form  of  evidence  is  required 
to  prove  knowledge  of  the  contents  of 
the  will.  It  has  been  stated  that  ''the 
law  does  not  prescribe  that  the  proof  of 
the  testator's  knowledge  of  the  contents 
of  the  paper  shall  come  from  any  par- 
ticular source  or  witnesses.  It  may  be 
established   bv   the   ordinarv   means    of 


that  the  facts  that  it  was  produced  by  one 
of  the  parties  interested  in  its  executioii, 
and  that  the  testatrix  had  possession  of 
the  paper  only  long  enough  to  sign  it; 
that  it  was  not  read  to  her,  and  that  none 
of  the  witnesses  proved  that  she  read  it 
herself,  lead  to  the  conclusion  that  there  is 
an  utter  want  of  evidence  tending  to  show 
that  the  decedent  ever  had  an  opportunity 
to  become  acquainted  with  the  contents  of 
the  will  in  question. 

See  Re  De  Castro  (1900)  32  Misc.  103, 
66   N.  Y.  Supp.   239,  infra,  note   78. 

SI  Hill  v.  Barge  (1848)  12  Ala.  687,  hold- 
ing, where  the  will  was  written  by  the 
husband  of  the  principal  beneiiciary  there- 
in, that  the  evidence  that  the  testator 
knew  its  contents  at  the  time  of  its  execu- 
tion "should  be  so  satisfactory  and  convinc- 
ing as  not  to  leave  a  reasonable  doubt  on 
the  minds  of  the  jury." 

Daniel  v.  Hill  (1875)  52  AU.  430,  hold- 
ing that  "aOlrmative  evidence,  in  any  legal 
mode,  that  the  will  expresses  the  spon- 
taneous intentions  of  the  testator,  satisfies 
the  court  and  removes  the  unfavorable  pre- 
sumption which  would  otherwise  be  in- 
dulged." 

Lyons  v.  Campbell  (1880)  86  Ala.  462, 
7  So.  250,  holding  that  ''clear  proof  that 
the  testator  knew  its  contents  will  be  re- 
quired to  admit  it  to  probate." 

Garrett  v.  Heflin  (1893)  98  Ala.  615,  39 
Am.  St.  Rep.  326,  39  Am.  St.  Rep.  89,  13  So. 
326,  stating  that  '"possibly  the  measure  of 
proof  exacted  by  this  statement  [from  Hill 
v.  Barge  (Ala.)  supra]  is  too  stringent.  In 
civil  cases  the  proper  measure  of  proof  .is 
that  the  jury  must  be  reasonably  satisfied 
of  the  truth  of  any  fact." 

Snodgrass  v.  Smith  (1908)  42  Colo.  60, 
94  Pac.  312,  15  Am.  Cas.  648.  There 
must  be  "clear  and  satisfactory  evidence" 
that   testator   knew    the   contents. 

Beall  V.  Mann  (1848)  5  Ga.  456.  "Jury 
must  be  satisfied  that  the  testator  knew 
the  contents." 

Adair  v.  Adair  (1860)  30  Ga.  102.  There 
must  be  "strong  proof." 

Under  a  statutory  provision  that,  if  the 
scrivener    or   his    immediate    relations    are 


large  beneficiaries  under  a  will,  "greater 
proof  will  be  necessary  to  show  a  knowl- 
edge of  the  contents  by  the  testator"  than 
otherwise  would  be  necessary,  the  proof 
need  not  be  conclusive.  Harris  v.  Harris 
(1875)  53  Ga.  678.  The  court  in  tills  case 
charged  the  jury  that  there  should  be 
strong  proof  that  the  testator  knew  the 
contents  of  the  paper  and  assented  to  them, 
and  declined  to  charge  that  the  evidence 
should  be  both  strong  and  conclusive. 

''The  increased  strictness  of  scrutiny  and 
proof  required  in  cases  of  that  character 
is  such  as  to  give  full  and  entire  satisfac- 
tion to  the  court  or  jury  that  the  testator 
was  not  imposed  upon,  but  that  he  knew 
what  he  was  doing  and  the  dispositions  he 
was  making  when  he  made  his  will."  Purdv 
V  Hall  (1890)  134  111.  298,  25  N.  E.  645, 
approved  in  McCommon  v.  McCommon 
(1894)  151  111.  428,  38  N.  E.  145. 

Hildreth  v.  MarshaU  (1893)  51  N.  J. 
Eq.  241,  27  Atl.  465.  There  must  be  "clear 
and  convincing  proof." 

Nexsen  v.  Nexsen  (1865)  2  Keyes  (N.  T.) 
229.  Where  the  proponent,  who  is  the  prin- 
cipal beneficiary  in  the  will,  drafted  it, 
there  is  cast  upon  him,  "in  addition  to  the 
ordinary  burden  of  a  proponent  of  a  will, 
the  additional  one  of  establishing  it  by 
testimony  of  a  more  clear  and  satisfactory 
character." 

Crispell  v.  ]>ubois  (1848)  4  Barb  (N.  T.) 
393.  There  must  be  "satisfactory  proof 
.  .  .  that  the  party  executing  the  will 
clearly  understood,  and  freely  intended  to 
make,  that  disposition  of  his  property 
which  the  instrument  purports  to  direct." 

Lake  v.  Ranney  (1860)  33  Barb.  (N.  Y.) 
49.  "It  is  necessary  for  the  coiu^  to  be 
satisfied  that  the  deceased  .  .  .  had  a 
knowledge  of  the  contents  of  the  instru- 
ment." 

Cox  V.  Cox  (1853)  4  Sneed  (Tcnn.)  81. 
There  must  be  "full  and  satisfactory  proof." 
Watterson  v.  Watterson  (1858)  1  Head 
(Tenn.)  1.  There  must  be  ''the  most  sat- 
isfactory and  conclusive  proof." 

Kelly  V.  Settegast  (1887)  68  Tex.  13,  2 
S.  W.  870.     There  must  be  "clear  proof." 
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proof,  as  any  other  fact."  ••  The  Georgia 
court •*  states:  "We  think  that  we  may 
say  that,  if  the  ease  be  one  in  which  the 
person  who  writes  the  will  takes  a  large 
benefit  nnder  it,  then,  in  order  to  show 
that  the  testator  knew  the  contents  of 
the  will,  it  is  necessary  to  prove  that  the 
will  was  read  to  him  or  read  bv  him, 
or  that  he  gave  instructions  for  such  a 
will,  or  to  prove  some  other  fact  or  facts, 
equal  as  evidence  to  one  of  these/'  The 
supreme  court  of  Tennessee  •*  states  that 
this  fact  "may  be  shown  by  any  compe- 
tent evidence,  direct  or  circumstantial, 
which  is  sufficient  in  weight  and  cogency 
to  remove  all  suspicion  and  satisfy  the 
jury  of  the  fact." 

The  fact  that  the  will  is  entirely  in 


the  handwriting  of  the  testator  has  been 
stated  to  furnish  conclusive  evidence 
that  he  understood  the  contents.*^ 

Circumstantial  evidence  may  be  suffi< 
cient  to  establish  that  testator  knew  and 
understood  the  contents.'* 

fr.  Effect  of  reading  will  to  or  Vy  testa- 
tor, or  failure  to  do  so. 

It  is  not  necessary  that  the  will  be 
read  to  the  testator ;  it  is  sufficient  if  the 
court  is  satisfied  by  competent  evidence 
that  the  contents  of  the  will  were  known 
to  and  approved  by  him  at  the  time  it 
was  executed  as  a  will.*^  The  mere  fact, 
therefore,  that  the  will  was  not  shown 
to  have  been  read  by  or  to  the  testator, 
is  not  ordinarily  sufficient  to  overcome 


ss  Lyons  v.  Van  Kiper  (1875)  26  N.  J. 
Eq.   337. 

88  Hughes  V.  Meredith  (1858)  24  Ga.  325, 
71  Aui.  Dec.  127. 

84  Maxwell  v.  Hill  (1891)  80  Tenn.  684, 
15  S.  W.  253. 

86  Re  De  Hart  (1010)  67  Misc.  13,  122 
W.  y.  Supp.  220. 

-86  Lyons  v.  Campbell  (1889)  88  AU.  462, 
7  So.  250;  BeaU  v.  Mann  (1848)  5  6a.  456, 
see  infra,  note  91;  Bailey  v.  Bee  (1013) 
73  W.  Va.  286,  80  S.  E.  454;  Raworth  v. 
Marriott  (1833)  1  Myl.  &  K.  643,  39  Eng. 
Reprint,    824. 

87  Davis  V.  Rogers  (1855)  1  Houst  (Del.) 
44;  Kahl  v.  Schober  (1882)  35  N.  J.  £q.  461, 
see  infra,  note  62. 

Crispell  v.  Dubois  (1848)  4  Barb.  (N.  Y.) 
393;  Re  Crumb  (1888)  6  Dem.  478,  2  N.  Y. 
Supp.   744. 

Black  V.  Ellis  (1836)  3  Hill,  L.  (S.  C.)  68. 

Harrison  v.  Rowan  (1820)  3  Wash  C.  C. 
580,  Fed.  Cas.  No.  6,141  (it  is  presumed  the 
will  was  read  by  or  to  the  testator) ; 
^titehell  V.  Thomas  (1847)  6  Moore,  P.  C.  C. 
137,  13  Ent.  Reprint,  636. 

Worthington  v.  Klemm  (1887)  144  Mass, 
167,  10  N.  K.  522.  In  this  case  it  appeared 
that  the  testatrix  had  previously  executed 
a  will,  and,  desiring  to  make  some  changes 
in  it,  gave  instructions  to  the  scrivener  to 
make  the  changes  and  4>ring  the  new  will 
to  her  to  be  executed;  the  scrivener  drafted 
the  will  according  to  his  instructions,  car- 
ried  it  to  the  testatrix,  and  she  signed  it 
as  her  will  in  the  presence  of  the  witnesses, 
who  all  attested  it  in  her  presence;  the 
scrivener  then  offered  to  read  the  will  to 
her,  but  she  declined,  saying  that  he  could 
do  it  at  some  other  time,  and  requested 
him  to  keep  it  in  his  custody,  and  it  re- 
mained in  his  custody  until  her  death  and 
she  never  read  it  nor  was  it  ever  read  to 
her.  The  trial  court  found  that  the  con- 
tents of  the  paper  when  the  testatrix  signed 
it  were  what  she  intended  they  should  be 
and  what  she  believed  them  to  be  and  she 
believed  the  instrument  to  be  duly  executed 
as  her  will. 

In  Smith  v.  Dolby  (1846)  4  Harr.  (Del.) 
350,  it  is  held  that  the  will  there  involved 
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was  not  invalid  because  not  read  over  to 
the  testator,  as  there  was  sufficient  evi- 
dence that  the  testator  knew  its  contents; 
and  the  court  adds:  **He  will  be  taken  to 
have  known  them  unless  the  contrary  ap- 
pear. .  .  .  There  is  no  case,  except  per- 
haps where  children  are  entirely  disin* 
herited,  where  any  proof  of  reading  the  will 
is  necessary,  and  even  this  is  only  in  cases 
of  doubtful  capacity  in  the  testator." 

In  Harding  v.  Harding  (1852)  18  Pa.  340, 
it  is  stated  that  if  proof  of  execution  had 
been  given  by  two  witnesses  according  to 
the  requirements  of  the  statute,  whether 
the  testator's  name  had  been  signed  by 
himself  or  by  another  under  his  direction, 
the  instrument  might  have  gone  to  the 
jury  without  positive  evidence  that  it  had 
been  read  over  to  the  testator.  Continuing, 
the  court  states:  *'This  would  only  be- 
come necessary  after  testimony  had  been 
produced  tending  to  show  that  he  was  blind, 
or  from  any  cause  incapable  of  reading,  or 
that  there  was  reasonable  ground  for  be- 
lieving that  it  was  not  r€«d  to  him,  or 
that  there  was  fraud  or  some  kind  of  im- 
position   practised   upon    him." 

The  will  need  not  be  read  in  the  pres- 
ence of  the  attesting  witnesses.  Hemphill 
V.  Hemphill  (1830)  13  N.  C.  (2  Dev.  L.)  291, 
21  Am.   Dec.   331. 

The  fact  that  a  will  was  not  read  to  the 
testatrix  in  the  presence  of  the  attesting 
witnesses  was  held  not  to  invalidate  it  in 
Smith  V.  Ryan  (1907)  136  Iowa,  335,  112 
N.  W.  8;  but  this  was,  so  far  as  appears, 
not  urged  upon  the  question  of  knowledge 
of  the  contents  thereof. 

As  to  effect  of  proof  that  will  was  drawn 
according  to  instructions  on  necessity  of 
reading,  see  infra.  III.  c. 

See  Hand's  Estate  (1887)  44  Phila.  Leg. 
Int.   (Pa.)  473,  infra,  note  73. 

See  Thomas  v.  Stump  (1876)  62  Mo.  275, 
infra,  note  55. 

See  McNinch  v.  Charles  (1845)  2  Rich. 
L.  (S.  C.)  220,  infra,  note  44. 

But  see  Blume  v.  Hartman  (1886)  115 
Pa.  32,  2  Am.  St.  Rep.  525,  8  Atl.  219; 
infra,  note  115. 
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the  presumption  of  knowledge  of  the 
contents  thereof  arising  from  the  fact  of 
execution.'®  It  has  been  stated  that  the 
fact  that  the  will  was  executed  by  the 
testator  is  prima  facie  evidence  that  he 
knew  the  contents  although  he  did  not 
read  the  will.  Thus,  where  a  will  was 
written  from  instructions  contained  in  a 
memorandum  taken  to  the  scrivener  by 
the  testator's  brother,  and  as  thus  writ- 


ten taken  to  the  testator^  who  signed  it 
without  reading  it,  there  was  held  to  be 
prima  facie  evidence  that  he  knew  the 
contents  thereof.'® 

The  necessity  of  reading  is  urged  most 
frequently  where  the  testator  was  illiter- 
ate or  blind.  It  has  quite  generally  been 
held  that  reading  is  not  the  only  form  of 
proof  sufficient  to  establish  knowledge  in 
such  a  case.*®   There  is,  according  to  the 


SSConipher  v.  Browning  (1906)  219  lU. 
429,  109  Am.  St.  Rep.  346,  76  N.  E.  678; 
Shanks  v.  Christopher  (1820)  3  A.  K. 
Marsh.  (Ky.)  144. 

Objections  to  the  will  of  one  who  signed 
with  a  mark,  where  it  was  not  proved  that 
the  will  had  not  been  read  over  to  him 
before  he  executed  it,  were  held  unavailing 
in  Clarke  v.  Clarke  (1868)  It.  Rep.  2  C.  L. 
395. 

It  ts  not  necessary  to  the  validity  of  the 
will  that  it  be  read  to  the  testator  in  the 
presence  of  the  attesting  witnesses. 
Cramer  v.  Cnmibaugh  (1852)  3  Md.  491, 
supra. 

See  Beyer  v.  Hermann  (1903)  173  Mo. 
296,  73  S.  W.  164,  infra,  note  84. 

In  Re  Bybee  (1917)  —  Iowa,  ~,  160  N. 
W.  900,  where  an  instrument  executed  in 
the  form  of  a  deed  was  held  to  be  a  testa- 
mentary instrument,  it  was  stated  that  it 
need  not  be  proved  that  the  testator  read 
over  the  will  before  signing,  or  was  in- 
foimed  of  its  contents. 

89McConnell  v.  Keir  (1907)  76  Kan.  527, 
92  Pac.  540.  The  court  states  that  it  ap- 
pears that  testator  signed  the  paper  after 
assuring  himself  by  inquiry  that  its  con- 
tents were  what  he  supposed  them  to  be. 
It  appeared  in  evidence  that  the  memoran- 
dum from  whidi  the  scrivener  made  the 
typewritten  copy  was  produced  and  was 
substantially  the  same  as  the  will.  No  wit- 
ness testified  .to  the  fact  that  the  testator 
dictated  the  memorandum  to  his  brother, 
who  took  it  to  the  scrivener,  but  the  cir- 
cumstances surrounding  the  preparation  of 
the  will  and  its  execution  after  the  inquiry 
made  by  the  testator  are  stated  to  consti- 
tute  a  Bufiicient  prima  facie  showing  that 
he  knew   its  contents. 

40  Re  Ely  (1863)  2  Haw.  649  (illiterate 
testator);  Ross  v.  Ross  (1908)  140  Iowa, 
51,  117  N.  W.  1105  (defective  eyesight); 
Shanks  v.  Christopher   (Ky.)    supra. 

Hemphill  v.  Hemphill  (1830)  13  N.  C. 
(2  Dev.  L.)    291,  21  Am.  Dec.  331. 

Watterson  v.  Watterson  (1858)  1  Head 
(Xenn.)  1  (illiterate  testatrix);  Wi«ener 
V.  Maupin  (1872)  2  Baxt.  (Tenn.)  342  (if 
the  testator  "be  illiterate,  old,  and  dis- 
eased, it  requires  full  and  satisfactory  proof 
that  he  knew  the  contents  of  the  will*'). 

Bovd  V.  Cook    (1831)    3  Leigh    (Va.)    32. 

Guthrie  v.  Price  (1861)  23  Ark.  396,  hold- 
ing it  not  to  be  necessary  to  show  that  a 
will  was  read  to  an  illiterate  testatrix, 
where  she  produced  the  will  for  execution, 
declared  it  to  be  her  will,  asked  the  wit- 
iies?.e3  to   attest   it  as  such,  and  signed  it 
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by  making  her  mark.  It  was  further  shown 
that  the  testatrix  was  a  woman  of  good 
sense,  particularly  about  her  businesa 
transactions,  and  manifested  her  usual 
soundness  of  mind  at  the  time.  It  was  not 
shown  that  she  was  laboring  under  any 
feebleness  of  mind  from  disease  or  ap- 
proaching dissolution.  The  provisions  of 
the  will  appeared  to  be  reasonable.  No  im- 
position was  shown;  no  record  showed  that 
the  beneficiaries  had  any  agency  in  the 
preparation  of  the  will. 

Clifton  v.  Murray  (1849)  7  Ga.  564,  50 
Am.  Dec.  411.  In  this  case  the  scrivener,, 
who  wrote  the  will  at  the  request  of  the 
testator,  and  under  minute  instructiona 
communicated  to  him  for  that  purpose,  tes- 
tified that  the  paper  propounded  was  the 
same  that  he  had  drafted;  that  it  was  iti 
exact  conformity  to  the  directions  which 
he  had  received  from  the  testator,  and  that 
it  had  undergone  no  alteration.  The  paper 
was  executed  by  the  testator  in  the  pres- 
ence of  witnesses  freely  and  without  any 
constraint  whatever,  he  declaring  at  th& 
time  that  he  understood  its  provisions. 
The  jury  found  that  it  was  the  will  of 
the  testator  under  a  charge  that  the  fact 
that  the  instrument  was  not  read  over  at 
the  time  of  its  execution  did  not  under 
the  circumstances  necessarily  vitiate  the 
will,  but  it  was  a  badge  of  fraud,  and 
might  or  might  not  vitiate  the  will  accord- 
ing as  the  jury  might  lind  from  the  other 
evidence  in  the  case  that  the  testator  had 
a  knowledge  of  the  contents  of  the  will. 
The  appellate  court  held  upon  these  facts 
that  it  would  not  be  warranted  in  setting 
aside  the  verdict. 

The  will  of  a  blind  man  executed  in  due- 
form  of  law  is  valid  although  it  was  not 
read  to  tlie  testator  by  or  in  the  presence 
of  the  attesting  witnesses,  where  it  had 
been  dictated  by  -the  testator,  prepared  ac- 
cordingly, and  afterwards  read  to  him  on 
the  day  of  its  execution  before  the  arrival 
of  the  attesting  witnesses.  Wampler  v. 
Wampler    (1866)    9    Md.    540. 

See  Hemphill  v.  Hemphill  (1830)  13 
N.  C.  (2  Dev.  L.)  291,  21  Am.  Dec.  331,  and 
King  v.  Kinsey  (1876)  74  N.  C.  261,  infra, 
note   41. 

In  Re  Murphy  (1895)  16  Misc.  208,  37 
N.  Y.  Supp.  223,  it  is  stated  to  be  the  law 
that,  where  a  testator  can  neither  read  nor 
write,  it  is  necessary  to  show  that  the  will 
was  read  to  him,  or  at  least  that  he  umler- 
stood  its  contents.  The  court  relies  upon 
I  Re  Lansing  (N.  Y.)  infra,  where  the  testa- 
trix   was    somewhat    illiterate,    but    where 
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North  Carolina  conrt,^  a  presumption 
arising  from  the  execution  of  a  will  by 
a  blind  man,  that  the  will  was  read  to 
him.  There  is  no  inflexible  rule  that  the 
validity  of  the  execution  of  such  a  will 
depend  upon  its  being  proved  that  it 
was  read  to  the  testator.  The  want  of 
such  proof  is  left  with  other  circum- 
stances to  be  weighed  by  the  jury  when 
fraud  is  imputed.  The  English  court  in 
Barry  v.  Butlin,**  speaking  of  a  case  in 
which  the  will  was  written  by  a  legatee, 
states  that  it  cannot  be  necessary  that  in 
all  such  cases,  "even  if  the^  testator's 
capacity  is  doubtful,  the  precise  species 
of  evidence  of  the  deceased's  knowledge 
of  the  will  is  to  be  in  the  shape  of  in- 
structions for,  or  reading  over  the  in- 
strument. They  form,  no  doubt,  the 
most  satisfactory,  but  they  are  not  the 
only  satisfactory,  description  of  proof 
by  which  the  cognizance  of  the  contents 


of  the  will  may  be  brought  home  to  the 
I  deceased.  The  court  would  naturally 
look  for  such  evidence;  in  some  cases  it 
might  be  impossible  to  establish  a  will 
without  it,  but  it  has  no  right  in  every 
case  to  require  it/' 

It  has  been  stated  in  some  cases  of 
blindness  on  the  part  of  the  testator, 
that  it  is  necessary  to  show  that  the  will 
^Vas  read  over  to  him,  and  that  he  knew 
its  contents."  ^  And  it  has  been  stated 
that,  if  the  capacity  of  the  testator  is 
doubtful,  there  must  be  proof  that  the 
will  was  written  according  to  instruc> 
tions,  or  that  it  was  read  to  or  by  the 
testator.**  It  is  clear  that  there  should 
be  no  requirement  that  the  will  be  read 
to  a  blind  or  illiterate  testator.  The  re- 
quirement of  the  law  is  that  the  testator 
must  know  the  contents;  this  knowledge 
may  be  couTeyed  to  him  in  ways  other 
than  reading  the  will,  although  reading 


the  decision  turned  largely  upon  the  fa«t 
that  the  will  was  written  by  a  eonfidcntial 
friend  whose  family  were  the  principal 
beneficiaries  therein.  It  was  shown  in  Re 
Murphy  that  the  will  had  been  read,  so 
that  it  was  sustained,  and  the  above  state- 
ment of  the  court  is  obiter. 

In  Re  Lansing  (1888)  17  N.  Y.  S.  R.  440, 
2  N.  Y.  Supp.  117,  where  the  will  of  an 
elderly  testatrix  was  drawn  by  an  attor- 
ney from  instructions  conveyed  to  him  by 
a  confidential  friend  of  the  testatrix,  whose 
wife  was  the  principal-  beneficiary  therein, 
and  where  it  is  shown  that  the  will  was 
not  read  to  the  testatrix,  but  that  upon 
her.  request  that  it  should  oe  read  the  con- 
fidential friend  replied  that  it  was  all  right, 
there  was  held  not  to  be  that  clear  proof 
that  the  testatrix  knew  the  contents  of  the 
will  necessary  to  sustain  it  under  such  cir- 
cumstances. 

In  Combs's  Appeal  (1884)  105  Pa.  155, 
it  is  stated  not  to  be  necessary  that  the 
will  be  read  to  a  testator  who  can  neither 
read  nor  write,  in  the  presence  of  the  sub- 
scribing witnesses ;  "others  may  testify  that 
he  knew  the  contents/'  but  whether  this 
testimony  of  ''others"  must  be  that  the  will 
was  read  to  the  testator  is  not  stated. 
See  Harding  v.  Harding  (1852)  18  Pa.  340, 
supra,  note  37.  and  Hoshauer  v.  Hoshauer 
(1856)  26  Pa.  404,  infra,  note  82. 

That  the  testimony  of  one  witness  is 
sufficient  to  prove  that  a  will  was  read  to  a 
blind  or  illiterate  testator  is  held  in  Lewis 
V.  Uwis  (1821)  6  Serg.  &  R.   (Pa.)  480. 

See  Keithley  v.  Stafford  (1888)  126  Ul. 
507,  18  N.  £.  740,  supra,  note  26. 

See  Doran  v.  Mullen  (1875)  78  III  342, 
infra,  note  71. 

41  Hemphill  v.  Hemphill  (N.  C.)  supra. 

Apparently,  however,  all  that  the  court 
means  is  that  a  presumption  arises  from 
the  execution  of  the  will  that  the  testator 
knew  the'  contents.  At  least,  in  the  sub- 
sequent  case   of   King   v.   Kinsey    (N.    C.) 
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supra,  a  case  dealing  with  the  execution 
of  a  will  by  a  testator  who  could  neither 
read  nor  write,  there  was  held  to  be  a 
presumption  of  knowledge  of  the  contents 
arising  from  proof  of  execution.  It  was 
held  not  necessary  that  the  will  should 
be  read  over  to  the  testator  iu  the  pres- 
ence of  the  attesting  witnesses. 

4S  (1838)  2  Moore,  P.  C.  C.  480,  12  Eng. 
Reprint,  1080. 

43  Re  Bull  (1889)  111  N.  Y.  624,  19  N.  £. 
503.  See  Harding  v.  Harding  (1852)  18 
Pa.  340,  supra,  note  37. 

44 ''It  is  an  established  principle,"  says 
the  court  in  Billinghurst  v.  Vickers  (1810) 
1  Philliju.  £ccl.  Rep.  (Eng.)  187,  "that 
where  capacity  is  doubtful  at  the  time  of 
execution  there  must  be  proof  of  instruc- 
tions or  of  reading  over.*'  Hut  see  Barry 
V.  Butlin  (Eng.)  supra. 

Tomkins  v.  Tomkms  (1828)  1  Bail.  L. 
(S.  C.)  02,  19  Am.  Dec.  656  (dictum). 
'  In  discussing  this  case  in  the  subsequent 
case  of  McNinch  v.  Charles  (1845)  2  Rich. 
L.  (S.  C.)  229,  the  court  states  that  a  new 
trial  was  ordered  in  the  Tomkins  Case  be- 
cause there  was  no  proof  of  reading  or 
instruction,  and  continues:  'In  cases  of 
doubtful  capacity,  it  is  a  rule,  and  a  cogent 
one,  that  such  proof  should  be  given.  That 
was  deemed  a  fit  case  for  the  application  of 
the  rule,  and  was  decided  by  it.  But  the 
recognition  of  the  rule  in  its  application  to 
that  case  does  not  warrant  the  position 
that  the  rule  is  exclusive  and  universal. 
.  .  .  The  extent  and  operation  of  the 
rule  is  plainly  limited  by  the  circumstances 
which  directed  its  application  in  that  case. 
The  conclusion  that,  under  the  circum- 
stances premised,  it  was  safer  to  adhere 
to  the  rule,  necessarily  implies  that  the 
rule  is  not  of  exclusive  and  universal  opera- 
tion, but  must  be  determined  by  circum- 
stances." 

The  rule  is  thus  stated  in  cases  in  which 
the  circumstances  as  a  whole  negative  any 
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may  be  the  most  satisfactory  proof  of 
the  knowledge.** 

Other  cireumstanees  may,  in  combina- 
tion with  the  fact  that  the  will  was  not 
read,  overcome  the  presumption  arising 
from  the  execution,  that  testator  knew 
its  contents.  Thus,  it  has  been  held 
where  the  will  was  not  read  by  or  to 
the  testator,  nor  left  in  his  possession, 
and  the  testator  was  so  weak  and  low 
from  sickness  as  to  be  unable  to  read  it, 
that  the  presumption  is  overcome;  it 
must  then  be  shown  that  he  was  in  some 
other  way  made  acquainted  with  its  con- 


tents and  approved  theuL*'^*'  It  has  been 
held  where  it  is  shown  that  a  will  pre- 
pared by  one  appointed  trustee  therein 
with  directions  that  such  trustee  should 
have  a  liberal  compensation  for  his 
services  was  not  read  to  the  testator,  in 
connection  with  evidence  tending  to  show 
that  testator  did  not  know  the  contentSt 
that  the  jury  is  warranted  in  finding  that 
he  did  not  know  the  contents.*^ 

The  fact  that  the  will  was  read  to  the 
testator  is  very  strong  evidence  that  he 
understood  its  contents,*^  •especially 
where     testator    expresses    satisfaction 


other  means  by  which  the  testator  could 
have  obtained  knowledge  of  the  contents. 
Thus,  in  Tucker  v.  Calvert  (1806)  6  Call 
(Va.)  90,  a  codicil  to  a  will  was  prepared 
by  an  interested  person  in  the  absence  of 
the  testator  and  brought  to  testator  to  be 
executed  at  a  time  when  he  was  imder 
great  bodily,  if  not  mental,  debility.  The 
proof  of  the  testator's  knowledge  or  as- 
sent was  very  defective,  although  there 
were '  several  grounds  from  which  to  con- 
clude that  he  was  not  acquainted  with  the 
whole  contents  of  the  codicil.  Carrington, 
J.,  states  that  every  testator,  **^before  he 
executes  his  will,  ought  to  be  perfectly 
acquainted  with  its  contents,  either  by 
having  written  it  or  by  reading  it  over  him- 
self, or  by  its  being  faithfully  read  to  him 
by  another.  By  which  I  do  not  mean  to 
say  that  in  every  case  it  is  necessary  that 
the  witnesses  should  prove  one  of  these 
three  things  to  have  been  done;  for,  in 
general,  it  is  enough  that  the  witnesses  are 
able  to  prove  that  the  testator  was  in 
his  senses  at  the  time  of  executing  it, 
because  it  will  prima  facie  be  presumed 
that  a  man  in  his  senses  made  himself  ac- 
quainted with  its  contents  before  he  pub- 
lished it  as  his  last  will.  But  if  there  be 
any  reasonable  grounds  to  doubt  the  testa- 
tor's knowledge  of  its  contents,  those  who 
would  prove  the  will  should  be  able  to  show 
that  its  provisions  were  known  to  him  at 
the  time  of  its  execution."  Lyons,  presi- 
dent, states  that  "the  testator  should  either 
write  or  read  the  will  himself,  or  it  should 
be  read  to  him  by  some  other  person,  or 
there  can  be  no  assent  of  his  mind  to  the 
contents." 

tf  Lyons  v.  Campbell  (1889)  88  Ala.  462, 
7  So.  250;  Hughes  v.  Meredith  (1858)  24 
Ga.  325,  71  Am.  Dec.  127;  Nexsen  v.  Nexsen 
(1865)    2  Keves    (N.  Y.)   220. 

«*Day  v. 'Day  (1831)  3  N.  J.  Eq.  540. 
The  fact  that  a  will  was  not  drawn  in  ac- 
cord with  previously  expressed  intentions 
of  the  testator  was  an  element  considered 
by  the  court  in  refusing  to  admit  the 
will  to  probate.  There  was  no  testimony 
as  to  what  instructions  had  been  actually 
given  to  the  draftsman  of  the  will. 

«fl  Keitbloy  v.  Stafford  (1888)  126  HI. 
507,  18  N.  E.  740.  See  Bailey  v.  Bee  (T013) 
7:i  W.  Va.  2«6,  80  S.  E.  464,  supra,  note  11, 
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47  Hughes  V.  Meredith  (1858)  24  Ga.  325, 
71  Am.  Dec.   127. 

The  finding  of  the  surrogate  that  testator 
knew  the  contents  of  his  will,  will  not  be 
disturbed  where  the  evidence  shows  that 
at  the  time  of  making  the  will  the  eye- 
sight of  the  testator  was  so  impaired  that 
he  was  not  able  to  read,  but  the  scrivener 
testifies  that  he  read  the  will  over  to  the 
testator  at  the  testator's  hofuse  and  then 
he  and  the  testator  went  to  the  house  of 
the  witnesses,  where  it  was  executed,  but 
was  not  read  over  again,  and  where  there 
is  nothing  to  throw  any  doubt  upon  the 
evidence  of  the  scrivener  that  the  same 
paper  that  wad  read  over  to  the  testator 
was  executed,  and  there  are  no  circum- 
stances of  suspicion  about  the  transaction. 
Re  White  (1880)  62  Hun,  613,  23  N.  Y.  S. 
R.  882,  5  N.  Y.  Supp.  295,  affirmed  in  (1890) 
121  N.  Y.  406,  24  N.  E.  935. 

In  Re  Richardson  (1900)  61  App.  Div. 
637,  64  N.  Y.  Supp.  044,  a  will  was  held  to 
be  shown  duly  executed  where  it  was  wit- 
nessed by  three  *  witnesses  whose  integrity 
was  unimpeached,  and  it  is  shown  by  un- 
contradicted evidence  that  the  testator  read 
or  attempted  to  read  the  will  after  it  had 
been  copied  out,  but  that,  having  some 
difiiculty  with  his  glasses,  he  requested  the 
nurse  who  was  attending  him  to  read  the 
will  to  him,  which  the  nurse  did,  and  there- 
after the  testator  signed  it  declaring  it  to 
be  his  last  will,  and  requested  the  witnesses 
to  sign  it. 

In  Re  Hall  (1893)  5  Misc.  461,  24  N.  Y. 
Supp.  864,  where  a  will  was  read  to  the 
testatrix,  but  the  last  sheet  had  been  erro- 
neously written,  and  was  recopied  contain- 
ing the  same  language  as  was  used  in  the 
copy,  and  the  testatrix  declared  in  the  pres- 
ence of  the  witnessee  that  she  knew  the 
contents  of  the  will,  the  l^ral  presumption 
of  knowledge  need  not  be  relied  upon,  but 
it  is  held  that  proof  of  her  knowledge  is 
made  if  she  was  of  sound  mind. 

Where  a  will  written  in  English  ^'as  pre- 
pared by  direction  of  and  executed  by  a 
man  possessed  of  full  testamentary  capacity 
and  subjected  to  no  influence  whatever, 
and  read  to  the  testator  first  in  English 
and  then  translated  line  by  line  into  Ger- 
man, and  was  then  signed  and  witnessed, 
there  was  held  to  be  no  evidence  warrant- 
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therewith.**  At  leasts  the  fact  that  the 
will  was  read  to  testator  creates  a  prima 
facie  presumption  that  he  understood  its 
contents.**  It  is  the  doctrine  of  some 
early  English  cases  that,  if  a  testator  of 
sound  mind  and  capacity  reads  the  will 
and  afterwards  puts  his  signature  to  it, 
it  is  conclusive  that  he  knows  and  ap- 
proves of  its  contents.*®  But  the  rigidity 
of  this  rule  has  been  relaxed  in  later 
English  cases,  and  it  is  held  that  "if 
there  is  any  reason  to  suppose  that  a  will, 


or  any  part  of  it,  does  not  carry  out 
the  intentions  of  the  testator,  it  is  open 
for  the  court  tp  consider,  as  a  fact, 
whether  the  will  was  properly  read  over 
or  not."  •^  It  has  been  held  in  this 
country  that  the  fact  that  the  will  was 
read  to  a  testator  who  was  capable  of 
making  a  will  is  not  conclusive  that  he 
knew  and  understood  the  contents  there- 
of; but  if  there  is  evidenee  tending  to 
prove  that  he  did  not  understand  the 
contents,  a  question  of  fact  is  raised.*' 


ing  a  finding  that  lie  did  not  understand  its 
contents.  Boehm  v.  Kress  (1897)  179  Pa. 
386,  36  Ati.  226. 

See  Daniel  v.  Hill  (1875)  52  AU.  430, 
infra,  note  116. 

48  Lyons  v.  Van  Riper  (1876)  26  N.  J. 
Eq.  337,  holding  proof  conclusive  that  testa- 
trix fiUly  understood  the  contents  of  the 
will  when  she  executed  it,  where  it  was 
drawn  in  her  presence  in  conformity  to  in- 
structions given  on  the  spot,  and  its  dis- 
position of  her  property  discussed  by  her 
and  the  draftsman  and  one  of  the  subscrib- 
ing witnesses,  and  where  it  was  read  twice 
to  her  by  the  draftsman,  once  upon  the  day 
it  was  written,  when  he  and  she  were  alone, 
and  again  on  the  next  day  in  the  presence 
of  one  of  the  subscribing  witnesses,  when 
it  was  executed;  and  on  these  oocasiona 
as  each  paragraph  was  read  the  draftsman 
swears  he  inquired  whether  it  was  right, 
and  she  replied  it  was. 

Where  a  will  was  read  to  the  testatrix 
by  a  lawyer  of  considerable  experience  who 
drciifted  the  same,  and  there  is  no  charge 
of  any  deception  or  wrongdoing  upon  bis 
part  in  the  matter,  it  must  he  assiuned 
that  the  will  was  read  corrrectly  and  en- 
tirely, and  that  when  the  testatrix  signi- 
fied her  assent  thereto  she  understood  its 
contents  and  approved  of  them.  Re  Mur- 
phy (1896)  16  Misc.  208.  37  N.  Y.  Supp.  223. 

See  Rothrock  v.  Rothrock  (1892)  22  Or. 
651,  30  Pac.  453,  infra,  note  78. 

*•  Rutland  v.  Cleaves  (1861)  1  Swan 
(Tenn.)  198. 

80  Guardhouse  v.  Blackburn  (1866)  L. 
R.  1  Prob.  &  Div.  (Kng.)  109,  36  L.  J. 
Prob.  N.  S.  116,  12  Jur.  N.  S.  278,  14  L.  T. 
N.  S.  60,  14  Week.  Rep.  463,  holding  it 
conclusive  that  testator  knew  the  contents 
of  the  codicil  which  he  had  executed  after 
the  same  had  been  read  over  to  him,  al- 
though the  attorney  who  drew  it  testified 
that  certain  words  had  been  inserted  there- 
in by  mistake,  so  as  to  change  the  legal 
etTect  of  the  disposition  of  the  estate  that 
testator  desired  according  to  his  instruc- 
tions to  the  attorney. 

Attor  v.  Atkinson  (1869)  L.  R.  1  Prob. 
&  Div.  (Eng.)  665.  The  court  states: 
"Once  get  the  facts  admitted  or  proved  that 
a  testator  is  capable,  that  there  is  no 
fraud,  that  the  will  was  read  over  to  him, 
and  that  he  put  his  hand  to  it,  and  the 
question  whether  he  knew  and  approved  of 
the  contents  is  answered." 


81  Garnett-Botfield  v.  Gamett-Botfield  h, 
R.  £1901]  P.  (Engr.)  335,  71  L.  J.  Prob. 
N.  S.'l,  85  L.  T.  N.  S.  641.  The  court 
examined  into  the  testator's  understanding 
of  the  contents  and  sustained  the  will,  al- 
though there  was  a  mistake  as  to  its  legal 
effect,  stating  that,  although  it  is  true  that 
the  will  was  not  drawn  so  as  to  carry  out 
the  instructions  of  the  testator,  he  must  be 
held  to  have  known  and  approved  of  the 
contents  of  it  at  the  time  at  which  he 
signed  it,  since  he  had  read  it  over. 

That  there  is  no  unyielding  rule  of  law 
that  a  testator  of  sound  mind  is  conclu- 
sively presumed  to  know  the  contents  of  a 
will  that  has  been  read  over  to  him  is 
held  also  in  Fulton  v.  Andrews  (1875)  44 
L.  J.  Prob.  N.  S.  (Eng.)  17,  L.  R.  7  H.  L. 
448,  32  L.  T.  N.  S.  209,  23  Week.  Rep.  566. 

Freeman  v.  Freeman  (1889)  19  Ont.  Rep. 
141,  holding  a  will  invalid  where  it  was 
executed  by  the  testator  at  a  time  when 
he  was  enfeebled  from  disease,  from  in- 
structions given  to  the  draftsman  by  the 
husband  of  a  daughter  who  benefited  large- 
ly thereunder,  although  the  will  was  read 
over  to  the  testator  and  a  change  suggested 
by  him,  it  not  clearly  appearing  that  he 
understood  the  language  used  in  the  will, 
and  there  being  in  evidence  subsequent  dec- 
larations indicating  that  he  did  not  under- 
stand the  will. 

8«Gaither  v.  (3aither  (1856)  20  Ga.  709. 
The  evidence  which  in  this  case  was  held 
to  tend  to  show  that  the  testator  did  not 
understand  the  contents  of  the  will  was  to 
the  effect  that  the  will  was  executed  a  short 
time  before  his  death,  and  that,  although 
he  was  in  his  right  mind  and  not  deluded, 
he  was  in  a  high  state  of  religious  fervor, — 
a  condition  in  which  the  court  held  he 
would  not  be  likely  to  bestow  upon  the 
reading  of  any  paper  concerned  with  the 
affairs  of  the  world  anything  more  than  a 
feeble  and  wavering  attention.  It  was  fur- 
ther in  evidence  that  he  had  given  instruc- 
tions as  to  what  the  will  was  to  contain^ 
and  that  one  of  the  things  which  accord- 
ing to  the  instructions  it  was  to  contain 
M'as  omitted  from  the  will  as  drawn,  not- 
withstanding which  omission  the  testator 
signed  as  though  it  contained  the  bequest. 
Other  discrepancies  between  the  instruc- 
tions and  the  will  as  drafted  were  also 
shown.  These  facts  were  held  sufficient  to 
lequire  the  jury  to  determine  whether  the 
presumption  arising  from  the  execution  and 
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The  testimony  of  one  witness  has  been 
held  sufficient  to  prove  that  the  will  was 
read  to  the  testator.**  • 

The  fact  that  when  the  scrivener,  to 
whom  a  legacy  was  left,  offered  to  read 
the  will  to  the  testator,  the  latter  pre- 
vented him,  has  been  held  to  warrant 
^'presuming  conclusively  that  the  will 
had  previously  been  read  to  the  testator, 
that  he  well  knew  its  contents,  and,  as 
all  the  testimony  renders  probable,  de- 


sired to  conceal  them  from  his  own 
family  and  others."**  It  has  been  held 
that  the  statement  of  a  testator  that  the 
paper  produced  was  written  for  him  by  a 
lawyer  is  an  assertion  that  he  perfectly 
understood  its  contents.  "No  lawyer  or 
scrivener,"  says  the  court,  "could  write 
a  will  for  a  man  except  under  his  dicta- 
ti6n."  **  The  mere  statement  of  the  tes- 
tator that  he  knew  what  the  paper  was 
has   been   held   to  warrant   the  jury  in 


the  fact  that  the  will  was  read  to  the 
testator  waB  not  rebutted. 

See  He  Nadal  (1861)  2  Haw.  400,  infra, 
note  68.  Compare  McCommon  v.  McGora- 
mon  (1804)  151  111.  428,  38  N.  E.  145, 
infra,   note   116. 

The  fact  that  the  will  was  read  in  the 
presence  of  the  testator  was  held  not  suffi- 
cient proof  that  he  knew  the  contents 
where  there  was  nothing  to  show  that  he 
admitted  at  the  time  or  afterwards  that 
he  understood  its  contents,  and  where  it 
further  ap|)eared  that  the  will  was  of  such 
a  nature  that  it  would  have  been  difficult 
for  the  testator  in  his  then  condition  to 
comprehend  its  provisions  upon  a  single 
reading,  and  that  there  was  also  evidence 
that  he  expressed  a  doubt  a  day  or  two 
after  the  will  was  executed  that  it  was 
executed  right,  and  it  further  appeared  that 
the  will  was  contrary  to  his  previously 
expressed  intention  as  to  the  disposition 
of  his  property.  Harris  v.  Vandervecr 
(1870)  21  N.  J.  Eq.  561. 

In  Rutland  v.  Oleaves  (1851)  1  Swan 
(Tenn.)  198,  the  trial  court  instructed  the 
jury  that,  "if  they  believed  the  will  was 
read  to  the  testatrix  correctly,  and  that 
fthe  was  of  sound  mind,  the  legal  presump- 
tion would  be  that  she  understood  its  con- 
tents." This  was  held  to  be  an  imperfect 
and  partial  statement  of  the  rule  where 
there  were  facts  and  circumstances  well 
calculated  to  excite  the  suspicion  and  ap- 
prehension of  the  jury  that  the  testatrix 
was  not  well  advised  of  the  contents  and 
effect  of  the  will  at  the  time  it  was  exe- 
cuted. It  is  stated  that  the  will  was  some- 
what complicated  in  its  provisions;  that  it 
was  misapprehended  by  the  attesting  wit- 
nesses, who  heard  it  when  it  was  read  to  the 
testatrix;  that  it  did  not  appear  she  could 
read  it  for  herself,  or  that  it  had  before 
been  read  and  explained  in  her  hearing. 
The  suspicions  and  objections  against  the 
wnll  in  this  case  are  stated  to  be  accumu- 
lative; the  testatrix  was  illiterate,  unable 
to  read  or  write,  very  old,  kept  secret 
what  she  had  done  from  all  the  world  ex- 
cept the  witnesses,  who  lived  at  a  distance 
from  the  family,  and  in  addition  to  all 
this  the  paper  was  not  propounded  for  sev- 
eral vears  after  her  death,  and  more  than 
a  quarter  of  a  centurv  after  its  date. 

In  Kelly  v.  Settegast  (1878)  68  Tex.  13, 
2  S.  W.  8*70,  testimony  of  an  attesting  wit- 
ness that  a  beneficiary  in  the  instrument 
which    was    sought    to    be    probated    had 
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pulled  out  a  paper  which  had  the  wording 
of  a  will,  and  read  it  to  the  testator,  is 
held  not  to  show  that  the  instrument 
sought  to  be  probated  was  read  to  the 
testator,  and  therefore  not  to  be  such  clear 
proof  as  is  necessary  under  the  circum- 
stances to  show  that  the  testator  knew 
the  contents. 

In  Newhouse  v.  Godwin  (1853)  17  Barb. 
(N.  Y.)  236,  where  a  will  was  read  to  a 
testator  who  was  shown  to  have  been  men- 
tally weak  from  sickness,  the  court  stated 
that  the  testator's  assent  upon  the  read- 
ing of  the  will  did  not  prove  that  it  was 
his  will,  as  the  evidence  showed  that  he 
readily  assented  to  whatever  was  proposed 
to  him.  It  being  shown  that  the  will  was 
drawn  by  the  proponent,  who  was  a  legatee 
therein  and  who  superintended  the  execu- 
tion thereof,  probate  of  the  will  was  re- 
fused. 

As  to  reading  in  a  language  testator  does 
not    understand,    see    infra,    III.    f. 

»« Lewis  v.  Lewis  (1821)  6  Serg.  &  R. 
(Pa.)  480,  approved  in  Combs's  Appeal 
(1884)  105  Pa.  155;  Cox  v.  Cox  (1853)  4 
Sneed  (Tenn.)   81. 

MRe  Ely  (1863)  2  Haw.  649.  The  will 
contained  some  dispositions  of  property  in 
a  peculiar  way  which  the  court  held  to 
show  intrinsic  evidence  of  its  having  been 
framed  under  the  immediate  dictation  of 
the  testator. 

The  fact  that  the  will  was  not  read  over 
to  the  testator  at  the  time  it  was  signed 
has  been  held  to  become  important  only 
where  there  is  doubt  whether  the  will  cor- 
rectly expresses  the  testator's  intent.  Mas- 
seth's  Estate  (1905)  213  Pa.  136,  62  Atl. 
640.  Where  the  will  was  written  accord- 
ing to  testator's  instructions,  and  the  omis- 
sion to  read  it  was  due  to  the  testator's 
own  command,  the  failure  to  read  it  is  un- 
important. 

See  McCommon  v.  McCommon  (1894) 
151  HL  428,  38  N.  E.  145,  infra,  note  116. 

B6  Thomas  v.  Stump  (1876)  62  Mo.  275, 
holding  there  to  be  no  error  in  the  refusal 
by  the  trial  court  of  an  instruction  to 
the  effect  that,  unless  the  jury  was  satis- 
fied from  the  evidence  that  the  testator 
"either  read  or  so  knew  the  contents  of 
the  paper  propounded  as  his  will,  or  that 
it  was  read  to  him  by  someone  who  read 
it  correctly,  and  he  so  knew  and  under- 
stood the  contents  of  the  said  paper,  when 
he  executed  it,  the  same  is  not  his  will'* 
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finding  that  he  knew  the  contents.^^  But 
in  another  case  the  eourt  states:  '^The 
circumstances  of  the  case  considered,  we 
think  they  were  not  as  strong.  These 
circumstances  go  far,  very  far,  to  show 
that  the  testator  neither  read  the  will 
nor  heard  it  read.  If  he  neither  read  it 
nor  heard  it  read,  his  saying  that  it  was 
his  will  could  amount  only  to  this,  that 
he  had  unbounded  confidence  in  the  per- 
son who  drafted  it,  was  willing  blindly  to 
accept  any  will  which  he  might  write. 
The  fact  of  the  signature,  then,  is,  of 
all  those  mentioned  in  the  request,  the 
only  one  that  can  be  much  depended  on 
as  a  real  fact.  And  that^  by  itself,  as 
we  have  seen,  will  not  do.  Certainly  the 
others  of  those  facts  add  very  little  to 
that  one,  not  enough  to  make  the  whole 
lot  equal  to  a  reading  of  the  will  by  or 
to  the  testator,  or  to  instructions  for  the 
will  given  by  him."^''  It  has  been  held 
where  there  were  strong  cireumstanees 
of  suspicion  against  a  will  written  for  an 
illiterate  testatrix  by  her  son,  who  was 
the  principal  legatee  therein,  that  the 
fact  that  testatrix  stated  that  she  knew 
the  contents  of  the  will  is  not  conclu- 
sive.**  The  eourt  argues:  "How  she  ob- 
tained this  knowledge  is  nowhere   dis- 


closed. Whether  it  was  derived  from  her 
son,  the  draftsman  and  beneficiary,  or 
from  some  other  purer  or  more  reliable 
source,  is  not  disclosed.  The  jury  should 
have  been  told  that  such  information  as 
that  would  not  be  enough  to  establish  the 
fact;  and  if  she  relied  upon  that  alone 
for  the  knowledge  she  professed  to  have 
of  the  contents,  it  was  not  sufficient." 

o.  WUl  conforming  to  or  departing 
from  instructions. 

Evidence  that  the  wiU  conformed  to 
instructions  of  the  testator  is  very  strong 
evidence  that  testator  knew  its  contents.*^ 
The*  Pennsylvania  court,**  in  dealing 
with  a  will  which  was  shown  not  to  have 
been  read  over  to  the  testator  after  the 
scrivener  had  written  it,  but  which  was 
shown  to  have  been  written  according  to 
the  dictation  of  the  testator  and  in  his 
presehce,  states:  *^When  the  testator 
trusts  his  scrivener,  why  should  we  dis- 
trust him,  when  there  is  no  word  or  act 
that  impeaches  his  honesty  t  The  deci- 
sion below  was  that,  where  a  will  written 
in  the  presence  of  the  testator  and  ac- 
cording to  his  dictation  is  executed  in 
accordance  with  the  statutes,  it  is  valid 
though  not  read  to  or  by  him;  and  the 


M  Evidence  that  a  testator,  when  asked 
whether  he  knew  what  the  will  was,  an- 
swered that  he  did  and  that  he  would  sign 
it,  is  held  in  Warren  v.  Ellis  (1911)  —  Tex. 
Civ.  App.  —,  137  S.  W.  1182,  to  authorize 
a  jury  to  find  that  the  testator  had  ac- 
quired a  knowledge  of  the  eontents  of  the 
paper,  although  he  was  quite  feeble  from 
sidcness.  The  eourt  states  that  there  was 
no  evidence  that  the  testator  could  not 
read;  he  could  write  and  presumably  he 
could  also  read. 

ft7  Hughes  v.  Meredith  (1858)  24  6«.  325, 
71  Am.  Dec.  127.  In  this  case  the  testator 
apparently  stated  that  he  had  read  tlie 
will  or  heard  it  read,  but  the  court  seems 
to  ignore  this  fact,  stating  that  such  state- 
ment is  not  as  conclusive  of  his  under- 
standing of  the  ooatents  as  the  fact  that 
the  testator  had  read  or  heard  the  will 
read,  or  the  fact  that  be  gave  instructions 
for  such  a  will 

68  Watteraon  V.  Watterson  (1858)  1  Head 
(Tenji.)   1. 

59  Bess's  Appeal  (1862)  43  Pa.  73,  82 
Am.  Dec.  551.  Bee  Massetfa's  Estate,  supra, 
note   54. 

Re  Crumb  (1808)  6  Dem.  478,  2  N.  Y. 
Supp.  744,  holding  it  to  be  proven  that 
testator  knew  the  contents  of  his  will  by 
evidence  of  the  draftsman  that  he  had 
made  a  A^ritten  memorandum  of  the  testa- 
tor's instructions  and  directions,  that  he 
drew  the  will  in  exact  accordance  with 
the  directions,  and  that  before  the  will 
was  executed  he  told  the  testator  he  had 
drawn  the  will  as  he  had  directed  him  to 


draft  it,  and  where  the  memorandum  thus 
made  was  produced  and  put  in  evidence 
showing  that  the  will  was  written  as  di- 
rected. 

The  fact  that  the  will  confirmed  to  tes- 
tator's instructions,  together  with  the  pre- 
sumption arising  from  execution,  was  held 
sufiicient  to  show  that  he  knew  the  con- 
tents, in  Re  Seagrkt  (1805)  11  Misc.  188, 
32  N.  Y.  Supp.  1095,  affirmed  in  (1896)  1 
App.  Div.  615,  37  N.  Y.  Supp.  496. 

The  burden  of  proving  that  an  illiterate 
testatrix  understood  the  contents  of  a  will 
which  was  written  by  one  named  therein 
as  executor,  an  appointment  which  he  re- 
nounced after  the  death  of  the  testatrix, 
has  been  held  to  have  been  successfully 
born  by  evidence  that  the  will  was  drawn 
from  instructions  given  the  draftsman  by 
the  testatrix,  that  the  draftsman  was  not 
absolutely  sure  that  he  read  the  completed 
will  to  her,  but  his  impression  was  very 
strong  t\\sA  he  did,  that  the  will  bequeathed 
property  to  persons  of  whose  existence  the 
draftsman  could  have  had  no  knowledge 
except  from  the  testatrix,  that  the  drafts- 
man testified  positively  that  he  followed 
the  instructions  given  by  the  testatrix, 
where  there  was  no  evidence  nor  intima- 
tion that  the  draftsman  perpetrated  any 
fraud  on  the  testatrix.  Bowe  v.  Naughton 
(1907;  Prerog.  Ct.)  ~  N.  J.  — ,  67  Atl.  184. 

See  Walter's  Will  (1885)  64  Wis.  487,  54 
Am.  Rep.  640,  25  N.  W.  638,  infra,  note 
81. 

60  Hess's  Appeal  (Pa  )  supra. 
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cases  cited  by  the  learned  judge  show 
that  the  decision  is  right." 

Evidence  that  the  will  conformed  to 
instructions  for  the  preparation  of  the 
will  has  been  stated  to  be  the  most  satis- 
factory, but  not  the  only  evidence  that 
will  prove  testator's  knowledge  of  the 
contents  of  the  will.*^  Where  it  is  shown 
that  the  will  was  drawn  in  accord  with 
testator's  instructions,  it  is  not  necessarv 
to  show  that  it  was  read  over  to  him.^ 
This  has  been  held  true  in  the  case  of  a 
testator  enfeebled  from  disease.^ 

A  failure  to  conform  to  instructions  is 
not  necessarily  conclusive  that  the  tes- 
tator did  not  know  the  contents  of  the 
will  but  it  is  a  circumstance  to  be  con- 
aidered.**  Although  a  will  may  not  be 
drawn  according  to  the  testator's  instruc- 
tions, if  it  is  explained  to  the  testator  so 

ei  Lyons  v.  Campbell  (1889)  88  AU.  462, 
7  So.  250;  Hughes  v.  Meredith  (1858)  24 
Ga.  325,  71  Am.  Dec.  127;  Crispell  v.  Dubois 
(1848)  4  Barb.  (N.  Y.)  393. 

Lake  v.  llanney  (1860)  33  Barb.  (N.  Y.) 
49.  The  court  here  states:  "The  proof  most 
usually  given,  because  the  most  accessible, 
is  of  instructions  for  the  preparation  of  the 
will,  and  of  previously  declared  intentions 
consistent  with  the  wiJI,  together  with  evi- 
dence of  the  reasonableness  of  its  provisions. 
But  there  is  no  line  of  evidence  prescribed, 
and  any  evidence  is  competent,  as  well  as 
sufficient,  which  satisfies  a  court  or  jury 
that  the  will  was  in  truth  executed  by  the 
testator  with  full  knowledge  of  its  con- 
tents." 

It  ia  not  necessary  that  there  should 
be  any  proof  of  instructions  to  write  the 
will  of  a  capable  testator,  nor  that,  after 
being  written,  it  was  read  over  to  him. 
Black  v.  Ellis  (1836)   3  Hill,  L.  (S.  C.)  68. 

See  Barry  v.  Butlin  (1838)  2  Moore,  P. 
C.  C.  480,  12  Eng.  Reprint  1089,  supra,  text 
to  note  42. 

But  see  Billinghurst  v.  Vickers  (1810) 
1  PhilHm.  Eccl.  Rep.  (Eng.)  187,  supra, 
note  44. 

«Kahl  V.  Schober  (1882)  35  N.  J.  Eq. 
461.  It  did  not  appear  that  a  codicil  to  the 
will  was  read  over  to  the  testator,  or  that 
he  himself  read  it;  nor  did  it  on  the  other 
hand  appear  that  it  was  not  read  over  to  or 
by  him.  The  court  states  that  the  evidence 
left  no  doubt  that  the  testator  was  able 
to  read  it,  and  that  he  fully  undersood  its 
contents;  that  is  enough  although  he  may 
not  have  read  it  or  heard  it  read. 

See  Clifton  v.  Murray  (1849)  7  Ga.  664, 
50  Am.  Dec.  411,  supra,  note  40. 

68  Boyd  V.  Boyd  (1839)  3  Hill,  L.  (S.  C.) 
341. 

•4  See  Chandler  v.  Ferris  (1834)  1  Harr. 
(Del.)  454,  8upra.  note  1;  Ciaither  v.  Caither 
(1856)  20  Ga.  709,  supra,  note  52;  Day  v. 
Day  (1831)  3  N.  J.  Eq.  549,  supra,  note  45a. 

It  is  stated  In  Kawcett  v.  Jones  (1810) 
3   Phillim.   Eccl.    Rep.    (Eng.)    434,   that   a 

L.R.A.1918D. 


that  he  fully  understands  the  contents  it 
is  not  invalid.^  It  has  been  held  that  it 
cannot  be  shown  that  the  will  differed 
from  the  instructions  where  the  will  was 
read  to  the  testator,  although  the  dif- 
ference resulted  from  the  insertion  of 
some  words  inadvertently  by  the  drafts- 
man.*^ Where  it  is  shown  that  the  will 
was  not  written  in  accord  with  the  tes- 
tator's directions,  and  was  not  read  to 
the  testator  so  as  to  make  it  clear  that 
it  did  not  express  the  testator's  inten- 
tions, the  will  fails.*^  It  has  been  held 
in  a  case  in  which  there  was  a  departure 
from  the  instructions,  that  the  testator 
is  not  shown  to  have  known  the  contents 
of  the  will,  although  it  was  read  to  him, 
it  being  read  in  the  language  in  which 
it  was  written,  with  which  testator  was 
imperfectly   acquainted. ••     Evidence   in 


person  by  executing  a  will  supersedes  the 
instructions  and  the  draft  of  the  will. 

WBuck  V.  St.  Louis  Union  Trust  Co. 
(1916)  267  Mo.  644,  185  S.  W.  208.  See  Re 
Davis  (1910)  40  N.  B.  23,  supra,  note  4. 

If  the  contents  of  the  will  were  known 
to  the  testator  when  he  signed  it,  it  is 
immaterial  whether  it  was  drawn  in  all  re- 
spects according  to  instructions  before  given 
to  the  draftsman.  The  fact  that  instruc- 
tions may  have  been  departed  from  in 
some  particular  would  not  vitiate  the  will 
if  the  facts  were  known  to  and  approved 
by  the  testator  when  he  signed  it.  Munnik- 
huysen  v.  Magraw  (1871)  35  Md.  280. 

M  Guardhouse  v.  Blackburn  (1866)  L.  R. 
1  Prob.  &  Div.  (Eng.)  109,  35  L.  J.  Prob.  N. 
S.  116,  12  Jur.  N.  S.  278,  14  L.  T.  N.  S.  69, 
14  Week.  Rep.  463,  supra,  note  50. 

OTWaite  V.  Frisbie   (1891)  45  Minn.  361, 

47  N.  W.  1069,  s.  c.  on  2d  appeal  in  (1892) 

48  Minn.  420,  51  N.  W.  217,  supra,  note  30. 
Cowan  V.  Shaver  (1906)  197  M«.  203,  95 

S.  W.  200,  holding  that  an  instrument 
which  contained  a  different  disposition  of 
the  testator's  property  from  the  one  con- 
tained in  the  directions  to  his  scrivener, 
and  a  different  disposition  from  the  one  he 
believed  it  contained  when  he  signed  it,  can- 
not be  adjudged  to  be  his  will. 

In  Bradford  v.  Blossom  (1907)  207  Mo. 
177,  105  S.  W.  289,  a  case  involving  a .  long 
and  intricate  will  of  an  elderly  lady,  the 
court  states  that  the  will  did  not  make  the 
disposition  of  her  property  that  she  in- 
tended, and  that  she  executed  it  in  the 
presence  of  witnesses  without  reading  it, 
or  having  it  read  to  her,  and  for  this  rea- 
son holds  that  it  was  not  her  will,  al- 
though she  had  it  in  her  possession  a  week 
or  so  before  executing  it. 

See  Sheer  v.  Sheer  (1896)  159  111.  591,  43 
N.  E.  334,  supra,  note  27. 

68  Re  Nadal  (1861)  2  Haw.  400.  The 
will,  written  in  English,  was  read  to  the 
testator,  who  could  read  only  Spanish,  and 
who  was  but  imperfectly  acquainted  with 
English.     It   was   shown   in  evidence  that 
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the  shape  of  instructions  for  tke  prepara- 
tion of  wills  appears  in  other  eases  re- 
ferred to  in  the  footnote.^® 


'*. 


d.  Copy  of  previous  wUl, 


Evidence  that  the  will  was  copied  from 
a  previous  will,  the  contents  of  which 
were  fully  made  known  to  testator,  is 


strong  evidence  that  he  knew  the  coif- 
tents> 


€.  Effect  of  illiteracy,  hlindnesa,  etc. 

The  rule  that  a  knowledge  of  the  con^ 
tents  of  the  will  will  be  presumed  from 
its  execution  applies  to  the  execution  of 
wills  by  illiterate  persons  as  well  as 
those  who  can  read  and  write.'^     One 


there  was  a  difference  between  the  instruc- 
tions of  the  testator  and  the  will  as  writ- 
ten, which  was  difficult  of  understanding, 
and  which  was  not  pointed  out  to  the 
testator  at  the  time  it  was  read  to  him. 
On  these  facts  the  court  refused  probate  of 
the  will  on  the  ground  that  the  testator  had 
not  understood  the  contents. 

69  See  Hughes  v.  Meredith  (1858)  24  Ga. 
32.5.  71  Am.  Dec.  127,  supra,  text  to  note 
f>7;  Re  Ely  (1863)  2  Haw.  ft49,  supra,  note 
54;  Baugher  v.  Gesell,  103  Md.  450,  63  Atl. 
1078,  infra,  note  71;  Worthington  v.  Klemm 
(1887)  144  Mass.  167,  10  N.  E.  522,  supra, 
note  27;  and  He  McLaughlin  (1905)  69 
K.  J.  Eq.  479,  59  Atl.  802,  supra,  note  15. 

TO  Day  V.  Day  (1831)  3  M.  J.  Eq.  649 
<dictum);  Lyons  v.  Van  Riper  (1875)  26 
H.  J.  Eq.  337  (dictum);  Re  Mather  (1904) 
76  Vt.  209,  56  Atl.  982  (new  will  made  to 
change  executors). 

71  Shanks  v.  Christopher  (1820)  3  A.  K. 
Marsh.  (Ky.)  144. 

Lee's  Estate   (1887)   5  Pa.  Co.  Ct.  396. 

Lipphard  v.  Humphrey  (1906)  28  App.  D. 
C.  355.  In  this  case  the  testatrix,  an  aged 
and  illiterate  woman,  shown  to  have  been 
of  sound  mind  and  body  at  the  time  of 
executing  the  will,  went  alone  to  the  office 
of  a  young  lady  whom  she  knew  well,  tak- 
ing the  will  with  her,  and  stating  that  it 
was  her  will  and  that  she  had  oome  to 
have  its  execution  attested  by  the  number 
of  witnesses  then  required  to  a  will  creat- 
ing an  estate  of  laud;  and  two  other  wit- 
nesses were  sent  for,  and  the  will  executed. 
Thereafter  the  testatrix  left  with  the  paper 
in  her  possession. 

In  Doran  v.  Mullen  (1875)  78  IlL  342, 
where  it  was  urged  that,  inasmuch  as 
testator  signed  the  will  by  his  mark,  and 
as  it  was  shown  that  it  had  been  written 
by  a  scrivener,  it  was  not  entitled  to  pro- 
bate until  the  proponent  proved  that  its 
contents  were  read  to  testator,  the  court 
states  that  there  was  nothing  in  the  evi- 
dence to  show  that  testator  could  not  read; 
that  the  will  was  found  with  his  signature 
oo  it,  and  the  presumption  is  that  he  did 
not  sign  it  without  knowing  its  contents; 
that  '*such  is  the  usual  presumption  in 
r^erenoe  to  all  instruments,  and  we  are 
aware  of  no  distinction  between  persons 
who   can  and  who  cannot  write.'' 

The  presumption  of  knowledge  by  the 
testator  of  the  contents  of  the  instrument 
was  held  to  exist  in  Robinson  v.  Brewster 
11802)  140  lU.  649,  33  Am.  St.  Rep.  265,  30 
N.  E.  683,  without  discussion  of  the  fact 
that  the  testator  was  unable  to  read  or 
write. 


In  Compher  v.  Browning  (1006)  219  111. 
429,  109  Am.  St.  Rep.  346,  76  N.  E.  678, 
upon  an  appeal  from  a  decree  sustaining  a 
will,  the  supreme  court  states  that,  in 
view  of  the  overwhelming  testimony  as  to 
the  strength  of  the  testatrix's  mind  at 
the  time  of  executing  the  will,  and  the 
clearness  of  her  intellect,  and  her  capacity 
in  the  matter  of  looking  after  her  prop- 
erty interests,  her  illiteracy  is  not  a  suffi- 
cient circumstance  to  justify  the  setting 
aside  of  her  will. 

Sechrest  v.  Edwards  (1862)  4  Met.  (Ky.) 
168.  There  was  evidence  in  this  case 
that  the  will  was  read  to  the  testator  by 
the  scrivener  as  he  was  writing  it. 

It  was  held  in  Baugher  v.  Gesell  (1906) 
103  Hd.  450,  63  Atl.  1078,  not  to  be  neces- 
sary for  the  proponent  to  rely  upon  the 
presumption  as  the  evidence  showed  the 
testator  understood  the  contents.  The  evi- 
dence relied  upon  consisted  in  the  facts 
that  the  testator  requested  the  scrivener 
to  prepare  a  will  for  liim,  and  that  when 
he  went  to  execute  it  he  asked  the  scrive- 
ner whether  he  had  the  paper  ready,  to 
which  the  scrivener  replied  in  the  affirma- 
tive. The  scrivener  testified  that  the 
testator  knew  what  the  paper  was  that  he 
had  executed,  and  it  is  stated  by  the  court 
that  it  is  not  to  be  supposed  that  the 
scrivener  meant  by  this  that  the  testator 
knew  merely  that  the  paper  was  called  a 
will;  that  the  plain  intendment  is  that  the 
testator  knew  that  it  was  a  paper  carry- 
ing out  the  directions  he  had  given  for 
writing  his  will;  that  if  he  did  not  know 
this  under  the  circumstances,  it  would  be 
because  a  fraud  was  practised  upon  him, 
and  this  is  not  to  be  presumed. 

Re  Smith  (1893)  Power,  146,  24  N.  Y. 
Supp.  928,  holdhig  that  the  presumption 
of  knowledge  of  the  contents  arises  from 
the  execution  of  a  will  by  a  testator  who, 
although  he  could  neither  read  nor  write, 
exercised  more  than  ordinary  care  there- 
after concerning  the  safe-keeping  of  the 
will;  the  testimony  further  shows  that  he 
was  a  careful,  prudent,  calculating  man 
in  all  his  business  transactions,  and  that 
at  the  time  of  the  execution  of  the  instru- 
ment he  declared  it  to  be  his  last  will  and 
testament,  and  with  reference  to  a  codicil 
that  it  was  a  codicil  to  his  last  will  and 
testament. 

It  will  be  presumed  that  a  testator  who 
executed  his  will  by  signing  by  mark  knew 
and  understood  the  contents  thereof.  Doc 
ex  dem.  Melvin  v.  Hallo  way  2  Houst.  (Del.) 
527.    See  Davis  v.  Rogers,  infra,  note  77. 

See  Re  Smith  (1891)  61  Hun,  101,  16 
N.  Y.  Supp.  425,  supra,  note  12. 
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court  ''^  states  that  "illiterate  persons,  as 
well  as  others,  may  wish  the  contents  of 
their  will  to  remain  unknown  to  all  but 
the  confidential  scrivener.  Being  of 
sound  mind  and  having  satisfied  them- 
selves in  their  own  way  that  the  will 
has  been  written  as  directed,  they  may 
call  in  witnesses  and  execute  it  by  affix- 
ing their  marks,  or  having  their  names 
signed,  without  having  the  contents  again 
made  known  to  them.  There  is  no  good 
reason  for  excluding  them  from  the  bene- 
fit of  the  presumption  which  attaches  to 
the  same  act  when  performed  by  persons 
able  to  read  and  write." 

It  has  been  held  that  the  presumption 
that  testator  knew  the  contents  arises 
from  the  execution  of  a  will  by  a  testa- 
tor whose  eyesight  was  so  impaired  that 
he  could  not  read  the  instrument.''^  But 
it  has  been  held  that  the  fact  that  tes- 
tator was  suffering  from  defective  eye- 
sight is  a  fact  to  go  to  the  jury  upon  the 
issue  as  to  the  testator's  understanding 
of  the  contents  of  the  will.'* 

At  least,  a  presumption  of  knowledge 
of  contents  arises  from  the  execution  of 
a  will  by  an  illiterate  or  blind  testator  in 
the  absence  of  circumstances  indicating 
imposition  or  fraud.  The  New  Jersey 
court'*  states:  "The  mere  fact  that  a 
testator  is  illiterate  will  not,  in  the  ab- 


sence of  any  evldenee  to  induce  the  court 
to  suspect  that  he  may  have  been  imposed 
upon,  render  it  necessary  for  the  pro- 
ponent of  a  paper  purporting  to  be  his 
will,  and  which  he  has  executed  as  such, 
to  prove  that  he  knew  the  contents  of 
the  instrument  when  he  executed  it." 
That  there  be  some  circumstance  leading 
the  court  to  suspect  possible  imposition 
in  order  to  render  it  necessary  to  prove 
by  other  evidence  that  testator  knew 
contents  is  the  doctrine  of  Rs  Gluck- 
KAN,  ante,  742.  When  there  are  circum- 
stances of  imposition  or  fraud,  or  the 
testator  is  in  an  enfeebled  condition 
from  disease  so  as  to  be  unable  to  read 
or  write,  or  under  the  influence  of  nar- 
cotics, according  to  one  court,  there 
must  be  "clear  and  convincing  proof  not 
only  that  the  document  was  read  to  her, 
but  that  she  fully  understood  its  char- 
acter and  contents." '• 

And  see,  generally.  III.  b,  supra,  as 
to  the  necessity  of  reading  a  will  to  a 
blind  or  illiterate  testator. 

On  the  contrary,  it  is  the  doctrine  of 
some  cases  that  if  the  testator  is  in- 
capable of  reading  the  will,  whether  the 
incapacity  arises  from  blindness,  sick- 
ness, or  any  other  cause,  the  presumption 
is  overcome;  it  is  then  necessary  to  show 
that  he  knew  the  contents.''     In  many 


TSLipphard  v.  Humphrey  (1906)  28  App. 
D.   C.  355. 

78  Clifton  V.  Murray  (1849)  7  Ga.  564, 
50  Am.  Dec.  411.     See  supra,  note  40. 

Ross  V.  KoBS  (1908)  140  Iowa,  51,  117 
N.  W.  1105. 

The  declaration  of  a  testator  that  a 
paper  was  his  will  has  been  held  to  imply 
necessarily  full  knowledge  on  his  part  of 
all  its  provisions,  where  there  was  no  evi- 
dence of  mental  weakness,  even  though 
from  want  of  education  or  defective  vision 
he  was  unable  to  read.  In  the  case  of  a 
testator  suffering  from  defective  eyesight, 
it  will  be  presumed  that  his  knowledge  of 
the  contents  was  obtained  by  hearing  the 
paper  read,  and  as  fraud  or  imposition  is 
never  presumed  afiirmative  proof  that  it 
was  80  read  is  unnecessary  until  evidence 
to  overcome  the  presumption'  has  been 
offered  by  the  contestant.  Hand's  Estate 
(1887)   44  Phila.  Leg.  Int.  (Pa.)   473. 

74  Ross  v.  Ross   (Iowa)   supra. 

76Patton  v.  Hope  (1883)  37  N.  J.  Eq. 
522.  There  being  no  evidence  of  any  im- 
position, nor  of  any  attempt  at  deception, 
nor  of  any  influence  upon  the  testatrix,  nor 
of  any  evil  practice  or  fraud,  nor  of  any 
circumstance  which  would  lead  the  court 
to  suspect  that  the  will  was  not  her  true 
last  will  and  testament,  but  on  the  other 
hand  all  the  evidence  on  the  subject  show- 
ing that  she  fully  understood  the  instru- 
ments, which  were  not  drawn  by  any  per- 
son interested,  but  by  her  own  lawyer  and 
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by  her  own  procurement,  the  presumption 
that  she  knew  the  contents  was  held  to 
prevail, 

TOHildreth  v.  Marshall  (1893)  51  N.  J. 
Eq.  241,  27   Atl.  465. 

77  Davis  v.  Rogers  (1855)  1  Houst.  (Del.) 
44  (blindness).  See  Den  ex  deni.  Melvin 
V.  Hallo  way,  supra,  note  71. 

Rollwagen  v.  Rollwagen  (1876)  63  N.  Y, 
504.  In  this  case  the  testator  was  en- 
feebled from  sickness;  the  will  was  exe- 
cuted in  favor  of  his  wife,  who  had  inter- 
preted his  desires  to  the  scrivener;  and  the 
circumstances  generally  indicated  undue  in- 
fluence on  the  part  of  the  wife.  The  court 
states  that,  *'when  a  testator  is  deaf  and 
dumb,  or  unable  to  read  or  write  and  speak, 
something  more  is  demanded"  than  mere 
proof  of  the  execution  of  the  will. 

Re  Bull  (1889)  111  N.  Y.  624,  10  N.  E. 
503;  Weir  v.  Fitagerald  (1851)  2  Bradf. 
(N.  Y.)  42. 

Cox  V.  Cox  (1853)  4  Sneed  (Tenn.)  81 
(unable  to  read  or  write) ;  Wisener  v.  Mau- 
pin  (1872)  2  Baxt.  (Tena.)  342  (if  the  tes- 
tator be  "illiterate,  old,  and  diseased,  it 
requires  full  and  satisfactory  proof  that 
he  knew  the  contents  of  the  will"). 

If  the  testator  is  "in  extreme  old  age, 
more  or  less  imbecile  in  understanding, 
surrounded  by  interested  parties,  incapable 
of  reading  or  writing,  etc.,  it  might  be  no 
more  than  reasonable  to  require  something 
more  than  the  ordinary  ground  of  assur- 
ance"  as    to   the   testator's    knowledge   of 
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but  not  all  of  the  cases  thus  announcing 
the  rule,  there  were  circumstances  of 
imposition,  fraud,  or  undue  influence,  but 
these  have  not  been  made  a  condition  of 
the  operation  of  the  rule. 
The  fact  that  testator  is  enfeebled  bv 


disease  is  a  fact  to  be  taken  into  con- 
sideration.''' 

/.  Inability  of  testntor  to  read  or  under- 
stand ianguage. 

It  is  not  necessary  that  the  testator  be 


the  contents  of  the  will.  "The  suspicion 
excited  by  such  circumstances  should  be 
xenioved  by  affirmatiye  plenary  evidence 
that  the  testator  comprehended  the  dis- 
positions made  by  him,  and  fully  and  free- 
ly sanctioned  them."  Key  v.  HoUoway 
U874)  7  Baxt.  (Teim.)  575. 

Bartee  v.  Thompson  (1875)  8  Baxt. 
<Tenn.)    508. 

Where  the  person  making  the  will  is  so 
illiterate  as  to  make  his  mark,  and  the 
draftsman  of  the  vill  is  the  principal  bene- 
iiciary,  the  presumption  of  knowledge  is 
overcome,  and  more  proof  is  required  to 
establish  the  will.  Maxwell  v.  Hill  (1801) 
80  Tenn.  584,  15  S.  W.  253. 

Boyd  V.  Cook  (1832)  3  Leigh  (Va.)  32. 
It  is  here  stated  that,  in  the  ease  of  the 
execution  of  a  will  by  a  blind  man,  al- 
though the  forms  of  the  statute  as  to  the 
execution  be  complied  with,  stronger  evi- 
dence than  the  mere  attestation  of  signa- 
ture will  be  required  to  rebut  any  imputa- 
tion of  fraud. 

Harrison  v.  Rowan  (1820)  3  Wash.  C.  C. 
580,  Fed.  Cas.  No.  6,141. 

Baker  v.  Batt  (1838)  2  Moore,  P.  C.  C. 
317,  12  Eng.  Beprint,  1026,  holding  against 
a  will  v/hieh  was  shown  to  have  been  pre- 
pared by  solicitors  under  the  direction  of 
the  husband  of  the  testatrix,  where  it  was 
not  clearly  shown  tlutt  testatrix  had  ac- 
quired  knowledge   of   its   contents. 

There  is  no  presumption  that  as  illiter- 
ate testatrix  read  a  will  left  with  her. 
Baker  v.  Batt  (Eng.)  supra. 

See  FarreUy  v.  Corrigan  [1809]  A.  C. 
(Eng.)  563,  68  L.  J.  P.  C.  N.  S.  133,  supra, 
note  13;  Be  Murphy  (1895)  15  Misc.  208,  37 
N.  Y.  Supp.  223,  supra,  note  40;  and  Re 
Hatten  (1887)  10  N.  Y.  S.  R.  10,  supra, 
note  30. 

This  is  the  doctrine  of  some  early  New 
Jersey  cases.  Day  v.  Day  (1831)  3  K,  J. 
Ixi.  640;  Lvons  v.  Van  Riper  (1875)  26 
M.  J.  Eq.  337. 

It  was  held  in  Harris  v.  Vanderveer 
(1870)  21  N.  J.  Eq  561,  necessary  to  show 
that  the  testator  knew  the  contents  of  the 
will,  where  the  intellect  of  the  testator  at 
the  time  of  the  execution  was  somewhat 
eloudcd  by  a  temporary  illness,  and  his 
hearing  was  seriously  alTected,  and  his  eye- 
sight  almost   gone. 

But  this  holding  has  been  modified  in 
later  New  Jersey  cases.  See  Pat  ton  v. 
Hope  (1863)  87  N.  J.  £q.  522,  supra 

78  In  Re  De  Castro  (1000)  82  Misc.  193,  66 
H,  Y.  Supp.  230,  where  a  will  was  executed 
by  a  testatrix  when  she  was  enfeebled  by 
A  disease  from  which  she  had  been  a  suf- 
ferer for  many  years,  and  when  she  was 
near  the  close  of  her  life,  and  where  the 
instructions  as  to  the  provisions  of  the  will 
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were  given  to  the  draftsman  by  her  hus- 
band, the  proponent,  it  not  being  shown 
that  these  instructions  were  given  by  testa- 
trix to  her  husband,  or  that  she  ever  read 
the  will,  or  that  it  was  ever  read  to  her, 
or  that  she  knew  the  provisions  thereof, 
or  that  those  provisions  expressed  her 
wishes,  it  was  held  that  there  was  not 
sufficient  evidence  that  the  testatrix  knew 
the  contents  of  the  will. 

But  in  Re  Klinzner  (1011)  71  Misc.  620, 
130  N.  Y.  Supp.  1050,  a  case  of  the  execu- 
tion of  a  will  by  a  testator  who  was  feeble 
from  his  last  illness,  the  court  indulged  in 
tlie  presumption  that  he  knew  the  contents 
of  the  will  from  the  fact  of  its  execution 
under  the  supervision  of  a  lawyer,  but 
there  was  direct  testimony  that  the  will 
had  been  read  over  to  him,  so  that  reliance 
was  not  placed  alone  upon  the  presump- 
tion. 

*'VVhen  from  weakness  of  capacity  or 
other  circumstances,  the  force  of  that  pre- 
sumption [that  testator  knows  the  contents 
of  the  instrument]  is « diminished,  it  be- 
comes competent,  and  even  necessary,  to 
inquire  how  far  in  fact  the  will  conforms 
to  the  intentions  of  the  decedent."  Bur- 
ger V.   Hill    (1860)    1   Bradf.    (N.   Y.)    360. 

The  will  of  a  testator  who  was  partially 
paralyzed  a  short  time  before  the  will  was 
executed  was  sustained  in  Rothrock  v. 
Rothrock  (1892)  22  Or.  551,  30  Pac.  453, 
where  the  intentions  of  the  testator  were 
derived  by  asking  him  questions,  and  after 
the  will  was  written  it  was  slowly  and 
carefully  read  to  him  item  by  item,  and 
he  was  asked  as  to  each  one  whether  it 
suited  him,  and  to  each  question  he  made 
an  affirmative  answer  bv  nodding  his  head. 

If  the  testator  "be  oi  doubtful  capacity, 
the  law  requires  that  the  presumption  aris- 
ing from  the  fact  of  execution  should  be 
confirmed  by  additional  and  more  direct 
proof  of  assent."  M'Ninch  v.  Charles 
(1845)  2  Rich.  L.  (S.  C.)  220. 

A  codicil  was  pronounced  against  in 
Dufaur  v.  Croft  (1840)  3  Moore,  P.  C.  C. 
136,  13  Eng.  Reprint,  50,  where  it  was  pre- 
pared by  a  solicitor  who  was  appointed  a 
joint  executor  with  a  legacy,  and  read 
over  to  the  testator,  who  was  blind,  and 
whose  capacity  was  fluctuating  and  whose 
intervals  of  reason  were  very  short,  and 
where  there  was  a  lack  of  clear  proof 
that  at  the  time  of  executing  the  codicil 
the  testator  was  in  the  possession  and 
exercise  of  his  mental  faculties.  There 
was  no  direct  evidence  in  this  case  that 
the  codicil  was  prepared  according  to  iu- 
structions  from  the  testator. 

In  Murphy  v.  Lamphier  (1014)  31  Ont. 
L.  Rep.  287,  affirmed  in  (1014)  32  Ont,  L. 
Rep.   10,  the   will   of   an   elderly   testatrix 
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able  to  read  the  language  in  which  the 
will  is  written;  knowledge  of  the  contents 
may  be  derived  in  another  way.'®  It  has 
been  held  that  evidence  tending  to  prove 
that  the  testator  could  not  read  the  lan- 
guage in  which  the  will  was  written,  and 
could  not  write  it  except  to  sign  his 
name,  has  no  tendency  to  establish  either 


his  inability  to  make  a  will  or  his  igno- 
rance of  the  contents  thereof.*® 

Nor  is  it  necessary  for  the  testator  to 
understand  the  language  in  which  the 
will  is  written.*^  The  presumption  of 
knowledge  of  the  contents  has  been  held 
to  arise  from  the  execution  of  a  will  by 
one  who  does  not  understand   the   Ian- 


enfeebled  from  disease,  written  by  an  at- 
torney not  chosen  by  her,  and  executed 
without  independent  advice,  was  refused 
probate. 

But  see  Downey  v.  Murphey  (1834)  18 
N.  C.  (1  Dev.  &  B.  L.)  82,  text  to  notes 
108  et  seq. 

See  Re  Henry  (1896)  18  Misc.  140,  41 
N.  Y.  Supp.  1096,  Bupra,  note  20;  Boyd 
v.  Boyd  (1837)  3  Hill,  L.  (S.  C.)  341,  supra, 
text  to  note  63;  and  Tomkins  v.  Tomkins 
(1828)  1  Bail.  L.  (S.  C.)  92,  19  Am.  Dee. 
656,  infra,  note  90. 

See  Ingram  v.  Wyatt  (1828)  1  Hagg. 
Eccl.  Rep.    (Eng.)   384,  infra,  note  97. 

TOConrades  v.  Heller  (1912)  119  Md. 
448,  87  Atl.  28,  sustaining  the  will  of  a 
testatrix  wlio  was  imperfectly  acquainted 
with  the  language  in  which  it  was  written, 
where  there  was  independent  evidence  that 
the  scrivener  had  read  the  will  over  to  the 
testatrix  and  explained  it  to  her  clause  by 
clause.  , 

The  fact  that  a  testator  could  not  read 
or  write  the  English  language  was  held  not 
to  overcome  the  presumption  that  he  ex- 
ecuted the  will  with  due  understanding  of 
its  contents,  where  it  was  further  shown 
that  he  had  lived  in  this  country  thirty 
years,  served  in  the  Civil  War,  and  was  a 
prosperous  farmer  of  average  intelligence. 
Hawkinson  v.  Oatway  (1910)  143  Wis. 
136,  139  Am.  St.  Rep.  1091,  126  N.  W. 
683. 

Compare  with  Sansona  v.  Laraia  (1914) 
88  Conn.  136,  00  Atl.  28,  infra. 

WWombacher  v.  Barthelme  (1902)  194 
ni.  425,  62  N.  E.  800.  There  was  testi- 
mony both  ways  on  the  ability  of  the 
testator  to  read  and  write  the  language. 
In  addition  to  this,  there  was  other  testi- 
mony showing  that  the  testator  understood 
the  contents  of  the  will.  Accordingly,  a 
decree  setting  aside  the  will  rendered  upon 
a  verdict  of  the  jury   was  reversed. 

SI  Sansona  v.  Laraia  (Conn.)  supra.  See 
further  discussion  infra,  text  to  note  83. 

Walter's  Will  (188i5)  64  Wis.  487,  64  Am. 
Rep.  640,  25  N.  W.  538,  sustaining  a  will 
written  in  the  English  language  at  the 
request  and  according  to  the  instructions 
of  a  testatrix  who  did  not  understand  the 
English  language,  but  who  fully  stated  to 
the  draftsman  through  an  interpreter  the 
object  and  bequeats  therein  written.  It 
further  appeared  that,  after  the  instrument 
was  written,  it  was  read  over  to  the  testa- 
trix and  explained  in  the  language  she 
understood  by  the  interpreter,  and  the  in- 
strument fully  expressed  her  purposes  as 
there  declared. 

Arneaon's  Will   (1006)   128  Wis.  112,  107 
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N.  W.  21,  where  a  will  written  in  Englieh 
was  read  by  a  disinterested  party  to  the 
testator,  and  translated  from  English  to  the 
only  language  which  the  testator  under- 
stood. The  court  states  that  the  fact  that 
the  testator  did  not  understand  the  lan- 
guage in  which  the  will  is  written  is  not 
an  msuperable  obstacle  to  the  validity  of 
the  testament,  but  'in  such  a  case  it  should 
appear  clearly  that  the  testator  was  other- 
wise accurately  informed  of  the  contents 
and  meaning  of  the  instrument  in  the  lan- 
guage which   he  did  understand." 

See  Goerke  v.  Goerke  (1891)  80  Wi«L 
516,  50  N.  W.  345,  text  to  note  95,  infra. 

The  finding  of  the  trial  court  that  a  will 
had  been  read  to  the  testatrix  in  Spanish^ 
the  only  language  she  understood,  from  di- 
rect evidence  of  the  scrivener  that  he  had 
so  read  it,  was  held  conclusive  of  that  fact 
in  Salinas  v.  Garcia  (1911)  —  Ter.  Civ. 
App.  — ,  135  S.  W.  588. 

The  objection  to  a  will  in  Adams  v. 
Xorris  (1869)  23  How.  (U.  S.)  3oS,  16  Lu 
ed.  539,  went  to  the  competency  of  the 
witnesses;  the  statement  of  the  court  that 
the  will  must  be  read  in  the  presence  of 
the  testator  and  the  witnesses,  and  that 
it  must  be  understood  by  all,  and  that,  if 
the  testator  did  not  understand  the  lan- 
guage and  there  was  not  present  anyone 
who  explained  and  interpreted  it  in  the 
presence  and  hearing  and  understanding  of 
the  witnesses,  the  document  was  not  a 
valid  instrument,  must  be  understood  in 
the  light  of  the  objection. 

A  will  written  by  a  lawyer  who  was 
informed  of  the  desires  of  the  testator 
through  an  interpreter  was  sustained  in 
Bell  V.  Davis  (1916)  —  OkU.  — ,  155  Pac. 
1132.  But  the  will  in  this  case  was  chal- 
lenged not  on  the  ground  that  the  testator 
did  not  understand  the  contents,  but  that 
a  will  could  not  be  written  thus  through 
an   interpreter. 

The  validity  of  attestation  of  will 
through  an  interpreter  is  discussed  in  the 
note    to    Hill    v.    Davis,    L.R.A.1018B,    091. 

In  Gonzales  v.  Gonrales  (1839)  13  La.  104, 
a  will  executed  imder  the  following  circum- 
stances was  held  invalid:  A  statute  re- 
quired a  will  to  be  dictated  by  the  testator 
and  written  by  a  notary  as  dictated.  1lie 
testator  was  a  Spaniard  and  did  not  under- 
stand the  English  language.  The  will  was 
in  the  nuncupative  form  by  public  act:  the 
notary  who  drew  up  the  will  understood  no 
Spanish;  the  testator  dictated  his  inten- 
tions and  dispositions  in  Spanish  to  one  of 
the  witnesses,  who  translated  them  into  the 
French  language.  This  translation  was  read 
by  the  draftsman  to  the  testator  and  wit> 
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goage  in  which  the  will  is  written.** 
Proof  that  the  testator  did  not  under- 
stand the  language  is  not  enough,  there- 
fore, to  overcome  the  presumption  of 
knowledge  arising  from  the  execution  of 
the  will.  In  one  case,^  in  which  the  con- 
testants claimed  the  will  to  be  invalid 
because  the  testator  was  unfamiliar  with 
the  English  language,  in  which  it  was 
written,  the  court  holds  that  it  was  not 
enough  for  the  contestants  to  prove 
merely  that  the  testator  was  ignorant  of 
the  English  language ;  that  this  might  be 
so  and  the  instrument  still  be  his  will. 
Continuing,  the  court  states  that  "his 
wishes  might  be  imparted  to  the  scrive- 
ner in  other  ways  than  by  oral  com- 
munication, and  by  another  than  the 
testator  himself,  as  by  an  interpreter 
employed    for    the   purpose.      And    the 


terms  of  the  will,  in  the  same  way,  might 
be  communicated  and  explained  to  him 
through  an  interpreter  or  another  than 
the  scrivener,  although  the  testator  was 
incapable  of  understanding  the  terms  of 
the  will  by  which  his  testamentary  in- 
tentions were  expressed." 

The  essential  fact  is  that  testator  know 
the  contents;  if  this  fact  appears,  the 
fact  that  he  could  not  read  or  under- 
stand the  language  in  which  it  was  writ- 
ten does  not  defeat  the  will.**  A  fail- 
ure to  understand  the  language  may, 
however,  contribute  to  a  failure  to  un- 
derstand the  contents  of  the  will,*^  and 
circumstances  may  arise  in  which  the  in- 
ability to  understand  the  language  is,  in 
combination  with  other  facts,  very  con- 
vincing that  testator  did  not  understand 
the  contents.** 


nessee  in  the  French  language,  which  they 
all  understood,  and  the  testator  said  it  was 
good  and  expressed  his  intentions;  the  will 
was  then  written  in  English  and  executed 
by  the  testator;  two  of  the  witnesses  were 
ignorant  of  the  Spanish  language,  but  un- 
derstood the  French;  none  of  them  under- 
stood any   English. 

WRe  Dobals  (1916)  176  Iowa,  470,  157 
N.  W.  169.  There  was  other  evidence  in 
this  case  that  testatrix  understood  the  con- 
tents of  the  will. 

In  Hoshauer  v.  Hoshauer  (1856)  26  Pa. 
404,  a  case  involving  a  will  executed  by  a 
testator  who  could  neither  read  nor  write 
nor  understand  the  language  in  which  it 
was  WTitten,  the  court  held,  over  the 
objection  that,  as  the  testator  could  not  un- 
derstand English  and  that  as  the  witnesses 
did  not  hear  the  will  read  to  him,  there  was 
no  sufficient  evidence  that  he  knew  its  con- 
tents,—that  it  must  be  presumed  from 
the  execution  of  the  will  that  the  testator 
did  know  the  contents;  and  the  court  adds: 
**[f  we  had  the  whole  transaction  of  the 
preparation  and  execution  of  the  instnunent 
before  us  in  the  evidence,  and  it  then  ap- 
peared doubtful  whether  it  had  been  read 
to  him  or  not,  this  would  be  a  different 
case.  .  .  .  When  business  is  done  in 
this  ordinary  way,  we  must  presume  that 
no  fraud  or  imposition  has  been  practised." 

ssSansona  v.  Laraia  (1014)  88  Conn,  136, 
90  Atl.  28. 

84  Beyer  v.  Hermann  (1002)  173  Mo.  29o, 
73  S.  W.  164.  The  court,  after  stating  that 
the  testatrix  could  not  read  written  English, 
and  therefore  had  to  depend  upon  the 
scrivener  to  know  the  contents  of  the  will, 
states  that  the  scrivener  could  impart  such 
knowledge  to  her  either  by  reading  the  will 
or  explaining  its  contents  to  her;  in  either 
case  she  would  know  only  what  he  read 
or  what  he  said  about  it;  she  would  not 
know  whether  he  read  what  was  written  or 
what  he  said  he  had  written;  therefore  she 
had  to  rely  upon  the  integrity  of  the 
serivener  to  read  or  explain  correctly  what 
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was  written.  The  scrivener  testified  that 
the  will  w^as  read  to  the  testatrix  correct- 
ly. The  fact  that  the  first  draft  was 
spoiled  by  the  testatrix  dropping  the  pen 
and  blotting  the  paper  when  she  attempted 
to  sign,  and  that  the  scrivener  recopied 
the  will,  the  new  draft  being  signed  by 
the  testatrix  without  the  copy  being  read 
or  explained  to  her,  does  not  defeat  the 
will,  where  it  is  shown  that  the  new  draft 
was  a  true  copy  of  the  original. 

Evidence  that  the  testatrix,  a  German 
who  could  talk  English  imperfectly,  in- 
structed the  attorney  who  drew  her  will 
in  English,  and  subsequently  conversed 
in  German  with  a  friend  who  procured  the 
attorney  for  her,  the  friend  afterwards  con- 
versing with  the  attorney  and  telling  him 
what  disposition  the  testatrix  desired  of 
her  property,  and  the  attorney  testifying 
that  the  instructions  thus  conveyed  to  him 
by  the  friends  were  practically  the  same 
as  he  understood  from  the  testatrix  her- 
self; and  that  after  the  will  was  written, 
it  was  read  over  to  her  and  discussed  with 
her  paragraph  by  paragraph,  she  stating 
that  that  was  the  way  she  wanted  it,  sup- 
ports the  presumption  that  the  testatrix 
knew  what  was  in  the  will,  and  is  not  met 
by  evidence  of  several  witnesses  that  testa- 
trix could  not  speak  ana  understand  Eng- 
lish, and  of  others  who  testified  that  her 
knowledge  of  English  was  very  limited. 
Accordingly,  there  was  held  not  enough  evi- 
dence to  take  the  case  to  the  jury  on  the 
theory  that  testatrix  did  not  know  the 
contents  of  the  will.  Re  Dobals  (Iowa) 
supra. 

WSee  Re  Nadal  (1861)  2  Haw.  400, 
supra,  note  68. 

W  Where  it  is  shown  that  a  testatrix 
did  not  understand  the  English  language, 
in  which  the  will  w^as  written,  sufficiently 
to  carry  on  an  ordinary  conversation, 
and  it  is  clearly  shown  that  she  did  not 
understand  enough  of  the  language  to  com- 
prehend the  terms  of  the  will,  which  was 
read   to  her   in  the  language  in  which  it 
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g»  Will  ityritten  hy  beneficiary  therein. 

Evidence  that  a  will  was  written  or 
procured  by  a  beneficiary  therein,  or  by 
one  who  stood  in  close  relation  to  a 
beneficiary,  has  been  very  frequently  in- 
troduced upon  the  question  of  knowleds^e 
by  the  testator  of  the  contents  of  the 
will.  The  general  question  of  the  evi- 
dentiary force  of  the  circumstance  that 
one  benefited  by  a  will  was  the  drafts- 
man thereof,  or  was  active  in  procuring 
its  execution,  has  already  been  discussed 
in  this  series  of  reports.*'  The  present 
note  deals  with  this  circumstance  only 
so  far  as  it  bears  upon  the  question  of 
knowledge  of  contents. 


It  is  the  theory  of  some  cases  that  the 
fact  that  the  will  was  written  bv  a  bene- 
ficiary  thereunder  not  only  overcomes  the 
presumption  arising  from  execution,  that 
testator  knew  the  contents,  but  creates  a 
presumption  against  the  instrument.*^ 
The  fact  that  the  will  was  written  by  one 
sustaining  a  close  relation  to  a  beneficiary 
therein  has  been  held  to  create  a  pre- 
sumption against  knowledge  of  contents 
arising  from  execution.** 

The  fact  that  the  will  was  written  by 
a  beneficiary  may  be  only  one  of  a  num- 
ber of  unfavorable  circumstances  which 
in  the  aggregate  are  held  to  create  a  pre- 
sumption against  the  will.**^ 


was  written,  in  addition  to  the  facts  that 
it  was  procured  by  the  principal  bene- 
ficiarieB,  who  stated  to  the  draftsman  the 
terms  thereof,  that  it  was  then  drawn  ac- 
cording to  their  dictation,  and  not  accord- 
ing to  the  dictation  or  desires  of  the 
testatrix,  that  it  was  not  fully  explained 
to  her,  and  that  it  was  not  shown  that  she 
understood  it  as  it  was  read  to  her  in 
English,  the  will  cannot  be  sustained.  Re 
Beck  (1914)  79  Wash.  331,  140  Pac.  340. 

It  has  been  held  in  the  case  of  the  will 
of  an  old  person  ignorant  of  the  language 
in  which  the  paper  was  written,  that  there 
must  be  some  evidence  that  she  knew  she 
was  executing  a  last  will  and  testament, 
especially  so  when  by  the  will  she  disin- 
herited three  of  her  five  chilren,  none  of 
whom  were  present  at  the  preparation  or 
execution  of  the  will  except  the  two  favored 
by  it,  who  called  in  the  attesting  witnesses 
and  were  the  chief  actors  in  the  execution 
of  the  will.  Miltenberger  v.  Miltenberger 
(1883)  78  Mo.  27. 

•7  See  note  to  Kirby  v.  Sellards,  28 
L.R.A.(N.S.)    270. 

M  Daniel  v.  Hill  (1875)  52  Ala.  430,  hold- 
ing evidence  necessary  where  the  will  was 
written  by  one  who,  with  his  wife,  was 
the  only  beneficiary  therein.  The  draftsman 
had  also  been  the  guardian  of  the  testator, 
who  from  early  infancy  was  an  orplian 
and  had  lived  with  and  been  reared  by 
such  draftsman. 

Garrett  v.  Heflin  (1893)  98  Ala.  615,  39 
Am.  St.  Rep.  326,  13  So.  326  (will  written 
by  residuary  legatee). 

See  Beall  v.  Mann,  infra,  note  91. 

WHill  V.  Barge  (1848)  12  Ala.  687,  hold- 
ing  evidence  that  the  testator  knew  the 
contents  of  the  will  necessary  where  the 
will  ofl'ered  for  probate  was  written  by 
the  husband  of  the  principal  beneficiary 
therein. 

90  Thus,  where  the  medical  attendant  and 
confidential  adviser  of  the  testatrix,  who 
stood  in  a  relation  of  special  confidence  to 
her,  wrote  her  will  at  a  time  when  she  was 
laboring  under  the  influence  of  a  painful 
illness  which  proved  fatal  a  few  hours 
afterwards,  without  so  far  as  it  appears 
in  evidence  instructions  from  tlie  testa- 
trix, and  where  it  is   further  shown   that 
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the  draftsman  secured  the  presence  of  mem- 
bers of  his  own  family  as  witnesses  to  the 
execution  of  the  will,  and  sought  to  exclude 
others  from  being  present,  and  where  it 
further  appears  that  the  objects  of.  the 
testatrix's  bounty  were  all  strangers  to 
her  blood,  to  the  exclusion  of  an  only 
brother,  there  is  a  presumption  against  tlie 
will.  Crispell  v.  Dubois  (1848)  4  Barb.  (N. 
Y.)  393.  It  is  stated  in  this  case  that 
under  the  circumstances  the  presumption 
ought  to  be  held  conclusive  against  the 
instrument,  especially  as  there  was  an  en- 
tire absence  of  all  direct  proof  of  instruc- 
tions, or  of  evidence  that  the  testatrix 
was  even  consulted  in  respect  to  the  will 
itself  or  knew  its  contents;  but  the  jury 
having  found  in  favor  of  the  will  under 
instructions  which  fairly  represented  the 
law,  the  court  said  that,  "after  a  very  full 
and  careful  examination  of  a  great  variety 
of  adjudications  upon  kindred  cases,  I  have, 
though  not  without  considerable  doubt  and 
hesitation,  couie  to  the  conclusion  tliat  the 
question  was  properly  submitted  to  the 
jury ;  and  although  I  might  have  been  better 
satisfied  had  the  verdict  been  against  the 
validity  of  the  transaction,  yet  that  it  can- 
not be  set  aside  as  against   evidence." 

In  Lake  v.  Ranney  (1860)  33  Barb.  (N. 
Y.)  49,  where  a  will  was  prepared  by  the 
husband  of  a  daughter  of  the  testator,  who 
in  right  of  his  wife  was  the  principal  bene- 
ficiary therein,  the  husband  being  a  mem- 
ber of  testator's  family  and  holding  a 
fiduciary  and  confidential  relation  to  him, 
it  is  stated  that  the  fiduciary  relation  of 
the  draftsman  to  the  testator,  his  agency 
in  drawing  the  will  and  securing  its  execu- 
tion, and  the  beneficial  interest  of  himself 
and  family  under  it,  **created  a  presumption 
of  fraud  and  undue  influence,*'  which  could 
be  overcome  only  by  satisfactory  evidence 
that  there  was  no  false  practice  or  undue 
influence  exercised  over  the  testator. 

In  Burritt  v.  Silliman  (1853)  16  Barb. 
(N.  Y.)  200,  where  it  was  shown  that  the 
mental  faculties  of  the  testatrix  were  im- 
paired at  the  time  of  executing  the  will, 
which  was  prepared  under  the  supervision 
of  one  of  the  trustees  therein,  and  there 
was  -  no  evidence  that  the  testatrix  ever 
gave    instructions    for    drawing    the    will, 
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Where  there  are  other  unfavorable  cir- 
cumstances in  addition  to  the  fact  that 
the  will  is  written  or  procured  by  a  bene- 
ficiary therein,  it  seems  clear  that  there 
may  be  a  presumption  against  the  in- 
strument.  But  the  mere  fact  that  the 
will  was  written  bj^  a  beneficiary  there- 
in does  not,  according  to  the  weight  of 
authority,  create  such  a  presumption; 
but,  as  has  been  stated,  '4f  the  drafts- 
man of  the  will  takes  a  considerable 
benefit  under  it,  the  transaction  will  be 
viewed  with  extreme  jealousy,  and  the 
jury  must  in  that  case  be  satisfied  that 


the  testator  knew  the  contents  of  the 
will.  Direct  proof  is  not  absolutely  nec- 
essary. They  may  come  to  this  conclu- 
sion upon  circumstantial  evidence."** 
Again,  it  has  been  stated  that  there  is 
in  such  a  case  an  increased  burden  of 
showing  by  other  evidence  that  the  tes- 
tator knew  and  understood  the  con- 
tents.®*  This  circumstance  "should 
awaken  the  vigilance  and  jealously  of  the 
jury  to  see  whether  a  knowledge  of  its 
contents  was  brought  home  to  the  de- 
ceased/'^ Other  cases,  without  stat- 
ing anything  in  regard  to  presumptions, 


or  that  it  was  read  to  her  before  or  after 
its  execution,  or  that  she  ever  had  it  in 
her  possession  for  a  single  moment,  it  was 
held  necessary  to  show  that  the  testatrix 
had  knowledge  of  its  contents.  This  case 
was  reversed  on  other  grounds,  by  the  court 
of  appeals  in  (1856)  13  N.  Y.  93,  64  Am. 
Dec.  532. 

Thus,  where  the  mental  faculties  of  the 
testator  were  much  impaired,  the  scrivener, 
who  took  an  inconsiderable  interest,  was 
held  to  be  within  the  rule  that  in  such  a 
case  the  presumption  is  against  the  will, 
and  accordingly  was  bound  to  furnish  proof 
that  testator  knew  the  contents  of  the  will. 
Tomkins  v.  Tomkins  (1828)  1  Bail.  L.  (S. 
C.)  02,  19  Am.  Dec.  656.  The  court,  hav- 
ing concluded  that  the  proof  was  that 
the  testator  was  ignorant  of  the  contents, 
decided   against  the   will. 

Proof  of  knowledge  of  the  contents,  be- 
yond the  mere  signing  and  attestation,  is 
required  in  the  case  of  the  will  of  a  testa- 
tor more  than  80  years  of  age,  infirm  and 
feeble  in  body  and  mind,  which  was  written 
by  one  in  whom  he  reposed  great  confi- 
dence, and  who  is  appointed  the  executor 
therein,  and  to  whom  the  disposal  and 
management  of  all  the  property  is  left 
after  the  death  of  a  certain  legatee.  Mc- 
Knight  V.  Wright  (1859)  12  Rich.  L.  (S.  C.) 
232.  In  addition  to  the  foregoing  facts,  the 
testator,  soon  after  the  making  of  the  will, 
expressed  dissatisfaction  because  no  pro- 
vision had  been  made  for  hie  grandchil- 
dren, and  he  said  he  had  sent  for  the 
draftsman,  who  would  not  come.  There 
was  also  a  very  small  provision  made  for 
the  testator's  helpless  and  dependent  chil- 
dren. 

See  Newhouse  v.  Godwin  (1853)  17  Barb. 
(N.  Y.)   236,  supra,  note  62. 

9lBeall  V.  Mann  (1848)  6  Qa.  456,  sus- 
taining a  verdict  in  favor  of  the  will  under 
an  instruetion  to  the  efi'ect  that,  inasmuch 
as  the  beneficiary  therein  "wrote  the  will, 
and  took  a  considerable  benefit  under  it, 
the  presumption  of  law  is  against  the  act, 
and  that  they  must  be  satisfied  by  evi- 
dence dehors  the  instrument,  that  it  was 
the  free  and  voluntary  act  of  a  capable 
testator,  and  executed  with  the  full  knowl- 
edge of  its  contents  and  efi'ect." 

See  Harris  v.  Harris  (1871^)  53  Ga.  678, 
supra,  note  31. 


A  beneficiary  transmitted  the  instruc- 
tions for  the  will  in  Re  McLaughlin  (1905) 
69  N.  J.  Eq.  479,  59  Atl.  892,  supra,  note 
15. 

WPurdy  V.  Hall  (1890)  134  111.  298,  26  N. 
£.  646,  holding  this  rule  applicable  in  the 
case  of  a  will  which  gave  the  bulk  of  a 
large  and  valuable  estate  to  a  nephew  and 
his  Immediate  relatives,  where  the  nephew, 
upon  being  sent  to  get  a  lawyer  to  draw 
the  will,  in  whom  the  testator  had  trust 
and  confidence,  procured  the  services  of  an- 
other lawyer  of  his  own  selection,  and  the 
will  was  prepared  by  such  lawyer  in  the 
presence  of  the  nephew  and  the  testator, 
no  one  else  being  present. 

That  the  presumption  of  knowledge  of 
the  contents  of  the  will  arising  from  the 
fact  of  execution  could  not  be  relied  upon 
to  establish  knowledge  is  held  in  Mc- 
Common  v.  McCommon  (1894)  151  111.  428, 
38  N.  E.  146,  where  it  was  shown  that  the 
testator  was  enfeebled  by  disease,  and 
that  the  will  was  drawn  by  a  confidential 
adviser  wlio  was  made  one  of  the  executors 
therein  and  a  legatee  thereunder,  and  that 
such  person  selected  and  secured  the  at- 
tendance of  the  attesting  witnesses, — in  fact 
superintended  the  entire  matter  of  the 
execution  of  the  will. 

Nexsen  v.  Nexsen  (1866)  2  Keyes  (N.  Y.) 
229. 

Kelly  V.  Settegast  (1887)  68  Tex.  13,  2  S. 
W.  870,  holding  it  necessary  to  show  that 
the  testator  correctly  understood  the  con- 
tents of  the  paper  which  he  signed,  where 
it  was  copied  from  a  will  written  by  the 
person  who  under  it  would  take  one  half 
of  the  estate,  and  the  deceased  was  in- 
capable of  ascertaining  its  contents  by  in- 
specting it,  and  it  was  an  unnatural  will 
in  that  it  gave  all  the  estate  to  strangers 
to  the  testator's  blood  and  ignored  the 
claims  which  children  have  on  parental  af- 
fection. It  was  shown  that  the  testator 
was  in  poor  health,  was  surrounded  by 
those  who  claimed  benefit  under  the  will, 
and  it  was  not  shown  that  he  gave  any 
instructions  in  regard  to  the  will. 

M  Fatten  v.  Allison  (1846)  7  Humph. 
(Tenn.)  320,  approved  in  Watterson  v.  Wat- 
terson   (1858)  5  Sneed   (Tenn.)   1. 
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hold  that  a  will  cannot  he  admitted,  to 
probate  as  a  valid  last  will  and  testa- 
ment where  it  was  written  by  a  principal 
legatee  therein  and  there  is  no  evidence 
that  testator  knew  its  contents  except  as 
that  may  be  inferred  from  its  execu- 
tion.^ Again  it  has  been  held  in  a  case 
in  which  a  will  was  prepared  from  in- 
structions conveyed  to  the  draftsman 
through  a  son  of  the  testator,  who  was 
the  principal  beneficiary,  acting  as  in- 
terpreter for  the  testator,  who  did  not 
speak  the  language  in  which  the  will  was 
written,  that,  where  the  principal  bene- 
ficiary of  a  will  is  present  taking  part  in 
the  execution  thereof,  the  testimony  in 
regard  to  the  execution  and  the  manner 
in  which  the  testator  was  informed  of  its 


contents  is  to  be  scrutinized  more  close- 
ly than  in  an  ordinary  case.^*^  The  fact 
that  the  will  was  written  by  a  son  of  the 
testatrix,  who  was  the  principal  legatee 
therein  together  with  the  fact  that  tes- 
tatrix could  neither  read  nor  write,  is 
held  to  defeat  the  presumption  of  knowl- 
edge of  contents  arising  from  the  execu- 
tion of  the  instrument/**  The  fact  that 
a  person  benefited  by  a  will  writes  it  or 
procures  it  to  be  written  ought  generally 
to  excite  the  suspicion  of  the  court,  and 
call  upon  the  court  to  be  vigilant  and 
jealous  in  examining  the  evidence  in  sup- 
port of  the  instrument,  in  favor  of  which 
it  ought  not  to  pronounce  unless  the  sus- 
picion is  removed.*''  The  leading  English 
case  upon  this  question  is  Barry  v.  But- 


M  Davis  v.  Rogers  (1865)  1  Houst.  (Del.) 
44;  Oarrie  v.  Gumming  (1869)  26  6a.  690 
(evidence  that  testator  had  knowledge  of 
the  contents  was  subsequently  supplied  and 
the  will  was  sustained.  Draftsman  was 
appointed    executor ) . 

A  will  was  refused  probate  without  any 
discussion  of  presumptions  in  Re  Lidding- 
ton  (1889)  61  Hun,  638,  20  N.  Y.  S.  R. 
610,  4  N.  Y.  Supp.  646,  where  it  was  shown 
to  have  been  executed  by  a  testator  who 
was  mentally  weak  and  deaf,  and  whose 
eyesight  was  impaired  at  the  time  of  execu- 
tion, and  to  have  been  prepared  by  his 
legal  and  confidential  adviser  who,  although 
not  a  relative,  was  made  the  executor,  trus- 
tee, and  residuary  legatee  therein,  and 
not  to  be  in  harmony  with  the  testator's 
expression  of  his  intended  disposition  of 
his  estate,  nor  with  his  statements  after 
the  will  was  made  as  to  the  disposition  he 
had  made  of  it,  and  there  was  no  evidence 
that  he  knew  the  contents,  nor  was  it 
tihown  that  he  had  read  it  or  that  it  had 
been  read  to  him. 

Evans  v.  Trimble  (1915)  169  App.  Div. 
.363,  155  N.  Y.  Supp.  25,  appeal  dismissed 
upon  technical  grounds  (1916)  217  N.  Y. 
701,  112  N.  E.  1068,  holding  in  the  case 
of  a  will  drawn  by  the  husband  of  the 
testatrix,  who  was  a  lawyer  and  who  was 
the  principal  beneficiary  therein,  by  rea- 
son of  a  construction  of  law  placed  upon 
the  will  which  the  testatrix  could  with 
difficulty  understand,  that  it  was  neces- 
sary for  the  husband  to  show  that  the 
testatrix   understood  the   will. 

WGoerke  v.  Goerke  (1891)  80  Wis.  516, 
50  N.  W.  345. 

MWatterson  v.  Watterson  (1858)  1  Head 
(Temi.)  1;  Maxwell  v.  Hill  (1891)  89  Tenn. 
584,  15  S.  W.  253. 

»7  Baker  v.  Batt  (1838)  2  JVIoore,  P.O.  C. 
X.  S.  317,  12  Bug.  Reprint,  1026;  Barry  v. 
Butlin  (1838)  2  Moore  P.  C.  C.  X.  S.  480,  12 
Eng.  Reprint,  1089;  Atter  v.  Atkinson 
(1869)  L.  R.  1  Prob.  &  Div.  (Eng.)  666,  20 
L.  T.  N.  S.  404;  Raworth  v.  Marriott  (1833) 
1  Myl.  &  K.  643,  39  Eng.  Reprint,  824 
(confidential  attorney  wlio  drew  will  was 
one  of  four  residuary  legatees). 
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Finny  v.  GJovett  (1908)  25  Times  L.  R. 
(Eng.)  186;  Parker  v.  Duncan  (1890)  62 
L.  T.  N.  S.  (Eng.)  642,  64  J.  P.  280,  apply- 
ing the  rule  to  a  will  procured  by  a  bene- 
ficiary, but  actually  written,  it  seems,  by 
another  from  instructions  conveyed  to  him 
by  the  beneficiary;  Brown  v.  Fisher  (1890) 
63  L.  T.  N.  S.  (Eng.)  465,  applying  the  rule 
to  a  will  procured  by  a  beneficiary,  but 
actually  written  by  another. 

Lamoureux  v.  Craig  (1914)  49  Can.  S.  C. 
306  (will  written  by  brother  of  husband  of 
testatrix,  who  was  the  sole  beneficiary) ; 
Thompson  v.  Torrance  (1883)  9  Ont.  App. 
Rep.  1  (minister  of  church  benefited  was 
instrumental   in   preparation   of  will). 

Ingram  v.  Wyatt  (1828)  1  Hagg.  Eccl. 
Rep.  (Eng.)  384,  holding  that  "direct  proof 
that  the  deceased  clearly  understood  and 
freely  intended  to  make  that  disposition  of 
his  property  which  the  will  purported  to 
direct,"  is  necessary,  where  the  capacity 
of  the  deceased,  though  not  intestable,  was 
so  weak  and  inactive  as  to  require  a  cau- 
tions examination  of  any  testamentary  act, 
and  where  the  will  was  in  favor  of  an 
agent,  an  attorney,  and  was  written  from 
instructions  coming  from  the  parties  bene- 
fited, and  a  codicil  was  written  by  the 
beneticiarv  himself. 

Billinghurst  v.  Vickers  (1810)  1  Phillim. 
Eccl.  Rep.  (Eng.)  187,  holding,  where  the 
capacity  of  the  testator  was  extremely 
doubtfnl  at  the  time  of  the  execution  of 
the  will,  and  where  there  is  a  total  absence 
of  proof  of  any  instruction  for  certain  lega- 
cies, or  anything  which  could  be  considered 
as  a  substitute  for  instructions;  where  it 
appears  that  the  legacies  are  in  the  hand- 
writing of  one  of  the  legatees  and  that  the 
whole  transaction  was  conducted  by  two 
interested  parties,  that  proof  of  mere  execu- 
tion of  the  will  is  insufficient  to  show  that 
the  testator  knew  the  contents. 

There  was  held  to  be  no  presumption  of 
knowledge  of  the  contents  and  import  of 
an  instrument  executed  by  a  young  naval 
officer  naturally  of  a  very  careless  turn  in 
matters  of  business,  where  the  will  was 
executed  in  the  office  of  a  money  lender 
who  had   frequently   loaned   money  to  the 
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lin,^  deeided  by  the  privy  coimeil  in 
1838.  The  eourt  in  that  eaae,  referring 
to  some  earlier  £nglish  deeiaione  ^  to  the 
effeet  that,  where  the  will  is  written  by 
a  beneficiary  theorein)  the  burden  of  proof 
is  cast  iq>on  the  proponent  to  show  that 
testator  understood  the  eontents,  stated 
*Hhat  some  of  the  expressions  reported 
to  have  been  used  by  Sir  John  Nicholl  in 
laying  down  this  doetrine  appear  to  them 
to  be  somewhat  equivocal,  and  capable  of 
leading  into  error  in  the  investigation 
and  decision  of  questions  of  this  nature. 
It  is  said  that,  where  the  party  benefited 
prepares  the  will,  ^the  presumption  and 
onus  probandi  are  against  the  instru- 
ment, and  the  proof  must  go  not  merely 
to  the  act  of  signing,  but  to  the  knowl- 
edge of  the  contents  of  the  paper' ;  ^^ 
and  that  ^whers  the  capacity  is  doubtful, 
there  must  be  proof  of  instructions  or 
reading  over.'®***  If,  by  these  expres- 
sions, the  learned  judge  meant  merely  to 
say  that  there  are  cases  of  wills  prepared 
by  a  l^atee  so  pregnant  with  suspicion 
that  they  ought  to  be  pronounced  against 
in  the  absence  of  evidence  in  support  of 
them,  and  that  extending  to  clear  proof 
of  the  actual  knowledge  of  the  contents 
by  the  supposed  testator,  and  that  in- 
structions proceeding  from  him,  or  the 
reading  over  of  the  instrument  by  or  to 
him,  are  the  most  satisfactory  evidence 
of  such  knowledge, — we  fully  concur  in 
the  proposition  so  understood;  in  all 
probability  the  learned  judge  intended 
no  more  than  this.     But  if  the  words 


used  are  to  be  construed  strictly;  if  it 
is  intended  to  be  stated  as  a  rule  of 
law  that,  in  every  case  in  which  the  party 
preparing  a  will  derives  a  benefit  under 
it,  the  onus  probandi  is  shifted,  and  that 
not  only  a  certain  measure,  but  a  particu- 
lar species,  of  proof,  is  thereupon  re- 
quired from  the  party  propounding  the 
win, — we  feel  bound  to  say  that  we  as- 
sume the  doctrine  to  be  incorrect.  The 
strict  meaning  of  the  term  'onus  proban- 
di' is  this,  that,  if  no  evidence  is  given  by 
the  party  on  whom  the  burden  is  cast, 
the  issue  must  be  found  against  him.  In 
all  cases  the  onus  is  imposed  on  the  part 
propounding  a  will;  it  is  in  general  dis- 
charged by  proof  of  capacity  and  the 
fact  of  execution,  from  which  the  knowl- 
edge of  and  assent  to  the  contents  of  the 
instrument  are  assumed,  and  it  cannot 
be  that  the  simple  fact  of  the  party  who 
prepared  the  will  being  himself  a  legatee 
is  in  ever>'  case,  and  under  all  circum- 
stances, to  create  a  contrary  presump- 
tion, and  to  call  upon  the  court  to  pro- 
nounce against  the  will  unless  additional 
evidence  is  produced  to  prove  the  knowl- 
edge of  its  contents  by  the  deceased. 
.  .  .  All  that  can  be  truly  said  is  that, 
if  a  person,  whether  attorney  or  not, 
prepares  a  will  with  the  legacy  to  him- 
self, it  is,  at  most,  a  suspicious  circum- 
stance, of  more  or  less  weight  according 
to  the  facts  of  each  particular  case;  in 
some  of  no  weight  at  all,  as  in  the  case 
suggested,  varying  according  to  circum- 
stances,— for  instance,  the  quantum  of 


testator,  and  who  at  this  time  immediately 
upon  the  execution  of  the  paper  writing  in 
question  delivered  money  to  him.  Zacharias 
V.  Collifl  (1820)  3  Phillim.  Eccl.  Rep.  (Eng.) 
17<J.  The  main  question  in  this  ease,  how- 
ever, was  whether  the  deceased  thought  he 
was  executing  a  will  at  all,  or  merely  a 
security  for  a  debt. 

Hegarty  v.  King  (1880)  Ir.  L.  R.  7  Eq. 
18,  applying  the  rule  to  a  <^aBe  in  which  the 
will  was  written  by  a  brother  of  the  tes- 
tator. 

See  Paske  v.  Ollai  (1015)  2  PhHlim.  Eccl 
Rep.  (Sng.)   325,  infra. 

See  Tyrrell  v.  Pshaton,  L.  R.  [1894]  P. 
(Bug.)  151,  70  L.  T.  N.  S.  453,  42  Week. 
Kep.  343,  6  Reports,  640.  supra,  note  25. 

This  seems  to  be  the  theory  of  Barton  v. 
Robins,  meagerly  reported  in  a  note  in 
(1769)   8  PhilKm.  EccL  Rep.   (Eng.)   455. 

»»(1838)  2  Moore,  P.  C.  C.  N.  S.  480,  12 
Eng.  Reprint,  1089. 

M  Paske  v.  Ollat  (1815)  2  Phillim.  Eccl. 
Rep.  (Eng.)  323;  Billinghurst  v.  Vickers 
(1810)  1  Phillim.  Ecol.  Rep.  (Eng.)  103; 
Ingram  v.  Wyatt  (1828)  1  Hagg.  Eccl.  Rep, 
(Eng.)   388. 

M*The  court  here  cites  Paske  v.  OHat 
(Eng.)  supra. 
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Wb  The   court   here   cites   Billinghurst   v. 
Vickers    (Eng.)    supra. 

It  is  stated  in  Paske  v.  Ollat  (Eng.) 
supra,  where  a  will  was  written  by  an 
attorney  of  the  testator,  who  benefited 
under  the  will  to  a  considerable  amount, 
that  "the  presumption  and  onus  probandi 
are  against  the  instrument,  but,  as  the  law 
does  not  render  such  an  act  invalid,  the 
court  has  only  to  require  strict  proof, — 
and  the  onus  of  proof  may  be  increased  by 
circumstances;  such  as,  imbounded  conti- 
denoe  in  the  drawer  of  the  will;  extreme 
debility  in  the  testator;  clandestinity;  and. 
other  circumstances  whidh  may  increase  the 
presumption  even  so  much  as  to  be  con- 
chisive  against  the  instrument.  In  the  ab- 
sence, however,  of  any  circumstances  of  this 
sort,  the  demands  of  law  may  be  more 
easily  satisfied.''  In  the  other  two  cases 
cited,  as  shown  above,  the  capacity  of  the 
testator  was  doubtful  at  the  time  of  the 
execution  of  the  will.  In  Paske  v.  Ollat,  it 
being  shown  that  the  testator  was  of  per- 
fect capacity  and  executed  the  will  of  his 
own  free  agency,  and  that  the  will  was 
carefully  read   to   him,   it   was  austained. 


772       A.KNOTATIOX—WILLr— KNOWLEDGE  BY  TESTATOR  OF  CONTENTS. 


the  legacy,  and  the  proportion  it  bears 
to  the  property  disposed  of,  and  nmner- 
ons  other  contingencies, — ^but  in  no  case 
amounting  to  more  than  a  circumstance 
of  suspicion,  demanding  the  vigilant  care 
and  circumspection  of  the  court  in  in- 
vestigating the  case,  and  calling  upon  it 
not  to  grant  probate  without  full  and 
entire  satisfaction  that  the  instrument 
did  express  the  real  intentions  of  the  de- 
ceased." ^•^  Barry  v.  Butlin  has  been 
interpreted  in  a  subsequent  case  ^^^  to  de- 
cide that,  when  an  instrument  has  been 
prepared  by  a  person  interested  under  it, 
there  must  be  '^some  evidence  of  some  de- 
scription or  other,  to  satisfy  the  mind  of 
the  court  that  the  testator  knew  and 
approved  of  the  contents."  Practically 
the  same  general  test  as  is  applied  in 
Barry  v.  Butlin  is  applied  in  a  Col- 
orado ^^'  case  in  which  it  was  held  that 
the  probate  of  a  will  is  not  necessarily 
prevented  by  a  showing  that  a  beneficiary 
wrote  the  will.  This  fact  must  be  taken 
in  connection  with  the  circumstances  of 
the  case;  at  most  it  raises  ''a  suspicion 
strong  or  weak,  or  in  some  cases  of  no 
force  at  all,  depending  upon  all  the  at- 
tending circumstances,  which  should  in 
a  proper  case  cause  the  court  to  require 
of  proponent  in  addition  to  proof  of 
formal  execution,  other  clear  and  satis- 
factory evidence, — not  necessarily  that 
the  will  was  read  to  or  by  the  testator, 
but  that  he  knew  its  contents."  The 
Colorado  court  ^^  states,  however,  that; 
^'had  there  been,  at  the  trial,  no  other 
evidence  than  proof  of  formal  execution, 
the  circumstance  that  proponent  wrote 
herself  in  as  a  legatee  was  not  alone 
sufficient  to  avoid  these  instruments." 

It  has  been  held  that,  if  the  bequest 
to  the  person  who  wrote  the  will  **was 
a  consequence  of  anything  having  the 
appearance  of  undue  influence,  or  of  con- 


duct calculated  to  excite  any  suspicion 
of  fraud,  that  circumstance  would  en- 
hance the  force"  of  the  objection  that 
the  will  was  written  by  a  beneficiary 
therein;  but  if  the  contrary  should  ap- 
pear clear  in  the  estimation  of  the  court, 
then  this  objection  would  be  entitled  to 
comparatively  little  weight.*** 

Another  theory  appears  in  some  cases 
to  the  effect  that  the  mere  fact  that  a 
beneficiary  in  a  will  assisted  in  its  prepa« 
ration  is  not  sufficient  to  overcome  the 
presumption  of  knowledge  arising  from 
the  execution  of  the  will,  where  there 
is  no  evidence  of  extreme  weakness  on 
the  part  of  testator,  it  being  the  theory 
that  this  fact  makes  necessary  stricter 
proof  as  to  testator's  capacity,  but  not 
as  to  his  knowledge  of  the  contents  of 
the  will.***  Again  it  has  been  stated  that 
a  knowledge  of  the  contents  is  presumed 
from  the  execution  of  the  will  if  the 
capacity  of  the  testator  be  satisfactorily 
established.***  The  North  Carolina  court, 
in  a  case  **^  in  which  the  will  was  writ- 
ten by  the  father  of  a-  beneficiary  there- 
in, and  in  which  the  trial  court  had  in- 
formed the  jury  that  there  ought  to  be 
evidence  to  show  that  the  testator  knew 
the  contents  of  the  will  over  and  above 
what  presumptively  arose  from  the 
formal  execution  of  the  paper  as  a  will; 
that  the  law  demanded  such  further  evi- 
dence of  that  fact  before  they  were  au- 
thorized to  find  in  favor  of  the  papers 
being  a  will,  states:  ^^In  this  opinion  we 
think  he  erred.  The  nonproduction  of 
such  evidence  by  the  plaintiff  was  but  a 
circumstance  which  the  jury  might  link 
with  other  facts  and  circumstances  to  aid 
them  in  their  conclusion  whether  the 
paper  had  been  fraudulently  obtained  or 
not.  But  it  was  not  in  law,  under  the 
case  put,  incumbent  on  the  plaintiff  to 
produce  other  and  distinct  evidence  that 


100  The  proof  in  Barry  v.  Butlin  was  held 
sufKcient  to  establish  the  will. 

101  Mitchell  v.  Thomas  (1847)  6  Moore, 
P.  0.  C.  N.  S.  137,  13  Eng.  Reprint,  63«. 

lOS  Snodgrass  v.  Smith  (1908)  42  Colo.  60, 
04  Pac.  312,  15  Ann.  Cas.  548.  The  court 
has  mingled  the  element  of  undue  influence 
with  a  failure  to  know  and  understand  the 
contents  of  the  will.  Undue  influence  pro- 
ceeds upon  the  assumption  not  that  the  tee- 
tator  did  not  understand  the  contents  of  his 
will,  but  that  he  was  induced  to  make  the 
provisions  contained  therein  by  the  undue 
influence  of  some  party;  a  failure  to  under- 
stand the  contents  of  the  instrument  pro- 
ceeds upon  a  directly  opposite  assumption 
of  fact. 

lOSSnodgrass  v.  Smith  (Colo.)  supra. 
There  was  other  proof  of  knowledge  by  the 
testator  of  the  contents  of  the  will,  and  it 


was  held  error  for  the  court  to  take  the 
case  from  the  jury,  directing  a  verdict 
against  the  will. 

104  Re  Ely  (1863)  2  Haw.  640.  The  court, 
having  come  to  the  oondusion  that  no  undue 
influence  was  exerted,  sustained  the  will, 
and  stated  that  ''the  proponent  in  the  case 
before  \is,  having  made  proof  of  the  due 
execution  of  the  will  and  the  full  capacity 
of  the  testator,  noight,  in  the  absence  of 
any  evidence  of  undue  influence  or  fraud, 
be  fairly  considered  to  have  discharged  the 
onus  which  the  law  casta  upon  him." 

loSMcConnell  v.  Keir  (1907)  76  Kan.  527, 
92  Pac.  540. 

106  Hobby  v.  Bobo  (1832)  12  Rich.  L.  247, 
note  (see  infra,  note  116). 

Carr  v.  M'Camm  (1835)  18  N.  C.  (1  Dev, 
&  B.  L.)  270. 

107  Carr  v.  M'Camm  (N.  C.)  supra. 
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the  testator  knew  the  contents  of  the 
will^  over  and  above  that  which  was  to 
be  presumed  from  the  formal  execution, 
before  he  could  demand  a  yerdict  in  his 
favor."  Even  if  the  testator  is  feeble 
from  disease,  there  is  held  to  be  no  ne- 
cessity as  a  matter  of  law  of  proving  that 
he  knew  the  contents  of  the  will.^^  The 
North  Carolina  Court,^^  in  discussing 
the  instructians  of  the  trial  court,  states 
that  ^^tfae  instructions  assumed  that  in 
point  of  law  the  validity  of  the  will 
depends  upon  such  proof;  and  that  in 
such  a  case  the  inquiry  is  not  one  of  fact, 
whether  the  maker  of  the  instrument  ac- 
tually knew  or  was  actually  ignorant  of 
the  contents  of  the  paper;  but  is  an  in- 
ference of  law  either  that  he  did  not 
know  th^n,  or  that  it  does  not  appear, 
and  it  ought  to  appear,  by  plain  proof, 
that  he  did  know  them.  The  correctness 
of  the  instruction  depends  therefore  up* 
on  the  inquiry  whether,  by  the  laws  of 
this  state,  these  are  inferences  of  fact  to 
be  drawn  by  the  jury,  or  are  to  be  stated 
by  the  court  as  fixed  legal  principles." 
The  court,  after  discussing  the  matter  at 
some  length,  put  the  question,  ^'Is  there 
a  principle  to  be  found  laid  down  any- 
where in  the  common  law  as  a  positive 
precept,  that  it  is  necessary  to  the  valid- 
ity of  the  will  of  a  man,  written  in  his 
last  illness  and  when  very  weak  from 
disease,  by  one  who  takes  a  large  legacy 
under  it,  and  was  the  confidential  friend 
and  adviser  of  the  alleged  testator,  that 
those  who  offer  the  will  should  distinctly 
prove,  besides  the  testable  capacity  of 
the  maker  and  the  due  formal  execution 
of  the  instrument,  the  further  facts,  by 
distinct  evidence,  that  the  maker  knew 
and  approved  of  the  contents  of  the  in- 
strument?" Answering  this  question  the 
court  states :  ^^Jf  there  be  such  a  proposi- 
tion, it  has  escaped  our  researches  among 
the  treasures  of  the  common  law.  It  is 
the  principle  of  that  Code,  that  a  paper 
obtained  by  duress  or  undue  influence,  or 
by  deception,  and  without  the  free  con- 
sent of  the  maker  given  upon  a  knowl- 
edge of  its  provisions,  is  not  a  will.  But 
that  the  want  of  such  knowledge  and 
consent  are  legal  conclusions  from  evi- 
dence that  the  supposed  testator  was 
worn  down  by  disease,  and  that  the  writ- 
er of  the  paper  derives  a  large  benefit 
under  it,  is  nowhere  found ;  nor  that  the 
like  conclusion  is  absolutely  to  be  drawn 
from  those  facts,  with  the  additional  one 
that  the  writer  was  or  was  not  a  stranger 


or  a  confidential  friend  of  the  testator. 
After  proof  of  capacity  and  execution, 
the  common  law  lays  down  no  rule  upon 
the  subject;  but  submits  the  general 
question  to  the  jury  for  a  decision,  ac- 
cording to  their  conclusions,  upon  the 
actual  facts  of  undue  influence,  imposi- 
tion on  the  testator,  his  knowledge  of 
the  contents  of  the  paper,  and  assent 
thereto— under  the  comprehensive  in- 
quiry whether  a  fraud  has  been  prac- 
tised." Concluding  the  court  states: 
"For  these  reasons,  we  think  there  was 
error  in  stating  it  as  a  proposition  of 
law,  that  the  evidence  supposed  was  nec- 
essary to  the  validity  of  the  paper  as  a 
will.  It  should  have  been  left  to  the 
jury  to  say,  whether  they  thought,  from 
the  evid^ice  given,  that  the  presumption 
from  execution,  that  the  party  knew  the 
contents  of  the  paper,  understood  them, 
^d  assented  to  them,  was  in  fact  re- 
butted by  the  state  of  his  mind  and 
health  at  the  time  the  will  was  prepared 
and  executed;  by  its  contents,  and  by  the 
circumstances  relied  on  by  the  defend- 
ant ;  or  was  confirmed  by  its  contents  and 
by  the  evidence  to  the  testator's  knowl- 
edge of  them,  and  other  circumstances 
offered  on  the  other  side." 

The  circumstances  of  the  particular 
case  may  make  it  clear  that  the  testator 
was  of  sound  mind.  Thus,  in  a  ease  in 
which  the  will  was  executed  without  any 
suspicious  circumstances,  where  the  tes- 
tator notified  the  witnesses  to  attend  at 
his  house  at  the  time  set  for  the  execu- 
tion, and  explained  to  them  his  purpose, 
and  also  designated  the  person  who  he 
desired  should  prepare  his  will,  and  in 
which  the  evidence  further  showed  that 
he  had  sufiicient  time  to  inform  himself 
of  the  contents  of  the  paper  which  he 
signed;  that  he  was  alone  with  the  scriv- 
ener sufiiciently  long  to  dictate  and  dis- 
cuss its  whole  contents;  that  he  was  of 
strong  and  vigorous  mentality,  and,  in 
making  the  will  as  it  was  made,  was  ful- 
filling an  intention  which  he  had  pre- 
viously expressed,  the  presumption  that 
he  knew  the  contents  thereof  arising 
from  the  execution  of  the  instrument  is 
held  to  prevail.^^  The  court  ^^  states : 
"Where  the  capacity  of  the  party  is 
wholly  unimpeached  and  an  absence  of 
proof  of  fraud,  the  law  presumes  a 
knowledge  on  the  part  of  the  testator 
the  contents  of  the  paper  which  he  exe- 
cutes." On  the  contrary,  the  circum- 
stances of  the  particular  case  may  be 


108  Downey  v.  Murphey  (1834)   18  N.  C. ,      109  Cramer  v.  Crumbaugh   (1853)    3  Md. 
(1  Dev.  &  B.  L.)  82.  |  401. 
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such  as  to  throw  the  burden  upon  the , 
proponent.  ^^® 

The  effect  of  the  fact  that  a  will  was 
written  by  a  beneficiary  therein  has  been 
limited  in  some  cases  by  the  extent  of 
the  interest  received  or  the  degree  of 
relationship.  Thus,  it  has  been  held  that 
a  will  prepared  by  one  who  takes  a  large 
benefit  under  it  "cannot  be  set  up  with- 
out strong  proof  that  the  testator  un- 
derstood its  provisions  and  assented  to 
them."  1"  It  has  been  held  that  the  rule 
of  law  that,  where  a  party  preparing 
or  securing  a  will  takes  a  large  beneficial 
interest  thereunder,  stricter  proof  than 
usual  is  necessary  to  show  knowledge  of 
the  contents  of  the  will  on  the  part  of 
the  testator,  has  no  application  to  a  case 
in  which  the  only  interest  taken  by  the 
party  alleged  to  have  procured  the  will 
was  his  appointment  as  executor  with- 
out bond  or  necessity  to  make  return^ 
and  the  provision  for  the  payment  of  a 
debt  due'  to  him  by  the  estate  of  the  tes- 
tator, the  evidence  of  which  he  already 
held,  and  in  which  it  appears  that  such 
person  did  nothing  to  suggest  or  insti- 
gate the  making  of  the  will,  but  acted 
only  in  furtherance  of  the  express  w^ishes 
of  the  testator. ^^'  It  has  been  stated 
that  no  additional  burden  to  show  clear- 
Iv  that  testatrix  understood  the  contents 
of  her  will  arises  from  the  fact  that  the 
draftsman  who  was  an  agent  of  long 
standing  for  the  testatrix,  was  made  a 


legatee  in  the  will  for  a  small  debt  over- 
due by  him  to  the  testatrix  and  for  a 
burial  lot.*^'  Again  it  has  been  held  nec- 
essary to  prove  that  testator  knew  the 
contents  only  where  the  beneficiary  takes 
a  large  interest  and  is  a  stranger  to  the 
testator's  blood."*  It  has  been  expressly 
held  where  a  bill  is  drafted  by  a  son  of 
the  testator,  who  is  principal  beneficiary 
therein,  that  no  additicmal  burden  is 
thrown  upon  him  because  of  the  fact  that 
he  drafted  the  will."* 

When  these  theories,  particularly  the 
fiirst  two,  are  examined  from  the  stand- 
point of  the  character  of  evidence  or 
quantum  of  proof  that  is  necessary  to 
show  that  testator  did  know  the  con- 
tents, there  is  not  much  difference.  The 
quantum  of  proof  has  been  discussed  in 
note  31,  supra,  where  the  cases  are  cited 
by  jurisdictions  and  where  the  reader 
may  find  the  statements  from  any  par- 
ticular jurisdiction.  The  difference  be- 
tween the  theories  is  one  of  degree,  and 
the  line  between  them  is  not  always  dis- 
tinct; in  fact,  it  sometimes  appears  that 
one  case  in  a  jurisdiction  lays  down  the 
rule  according  to  one  theory,  while  an- 
other case  in  the  same  jurisdiction  uses 
language  that  brings  it  within  another 
theory. 

Examples  of  evidence  that  has  been 
held  to  show  that  testator  did  know  and 
understand  the  contents  of  the  will, 
where  it  appeared  the  will  was  written 


li<^  Thus,  it  has  been  held  that  the  burden 
rests  upon  the  draftsman  of  a  will,  Avho 
was  a  nephew  of  the  testator,  where  there 
were  omitted  from  the  provisions  of  the 
will  all  the  persons  who  were  the  natural 
objects  of  the  testator'8  bounty,  some  of 
whom  were  objects  of  his  affection,  and 
the  estate  given  to  the  nephew,  who  was 
not  an  heir  at  law.  The  evidence  in  the 
case  disclosed  no  reason  that  operated  upon 
the  testator's  mind  to  induce  the  devise  of 
the  whole  estate  to  the  proponent;  it  diet 
not  appear  that  he  had  greater  affection 
for  him  than  for  some  of  his  nearer  rela- 
tives whose  circumstances  commended  them 
to  his  testamentary  remembrance.  The 
father  of  the  draftsman,  a  brother  of  the 
testator,  assisted  the  testator  about  the 
execution  of  the  will,  and  the  history  of 
the  subsequent  relations  between  the  tes- 
tator and  his  brother  tended  to  show  that 
the  brother  had  influence  with  him.  Re 
Barney  (1898)  70  Vt.  352,  40  Atl.  1027. 

"I  Adair  v.  Adair  (1860)   30  Ga.  102. 

iw  Woodson  v.  Holmes  (1902)  117  Ga. 
IP,  43  S.  E.  467. 

See  Burritt  v.  Silliman  (1853)  16  Barb. 
(N.  Y.)   198,  supra,  note  90. 

118  Re  Gannon  (1911)  73  Misc.  326,  132 
N.  Y,  Supp.  712.  Assuming  that  an  in- 
creased burden  did  arise,  it  was  held  to  have 
been  sustained  by  the  evidence. 
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114  In  Lyrns  v.  Campbell  (1880)  88  Ala. 
462,  7  So,  250,  holding  it  necessary  to  prove 
that  the  testatrix  xinderstood  the  contents 
where  the  will  was  written  by  a  son  of  the 
principal  beneficiary,  from  the  directions  of 
the  principal  beneficiary,  and  was  signed  by 
the  testatrix  without  having  read  either  by 
or  to  her,  and  without  advice  from  or  con- 
sultation with  any  person.  It  is  stated  that, 
"while  the  mere  fact  that  a  will  is  written 
by  a  party  who  takes  a  benefit  under  it 
does  not  invalidate  it,  yet,  if  the  benefit  is 
large,  and  especially  if  tlie  beneficiary  is  a 
stranger  to  the  testator's  blood,  the  instru- 
ment will  be  scrutinized  with  suspicion,  and 
clear  proof  that  the  testator  knew  its  con- 
tents will  be  required  to  admit  it  to  pro- 
bate." 

Hughes  v:  Meredith  (1858)  24  Ga.  325,  71 
Am.  l)ec.  127,  holding  that  this  rule  is  not 
limited  to  cases  in  which  the  capacity  or 
mind  of  the  testator  is  doubtful. 

ii«  Blume  V.  Hartman  (1886)  115  Pa.  32, 
2  Am.  St.  Rep.  525,  8  Atl.  219.  But  it  is 
held  that,  if  the  will  was  not  read  to  the 
testator  nor  by  him,  nor  explained  to  hira 
before  its  execution,  nor  read  by  him  after- 
wards before  his  death,  the  burden  rests 
upon  the  son  of  showing  that  he  understood 
the  contents. 
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"by  a  beneficiary,  are  shown,"*  as  well 
as  examples  of  evidence  that  has  been 


held  not  to  show  this  fact.*"    Evidence 
that  the  testator  executed  the  will  and 


110  The  burdeta  has  been  held  to  have  been 
sustained  where  it  is  shown  that  the  will 
was  drawn  at  tbe  solicitation  of  the  tes- 
tator, was  read  over  to  him,  and  handed  to 
him  to  read,  and  was  signed  by  him  while 
able  to  sit  up  in  his  bed,  and  at  his  request 
attested  by  two  witnesses  in  his  presence. 
Daniel  v.  Hill  (1875)  52  Ala.  430. 

Garrett  v.  Heflln  (1803)  98  Ala.  615,  39 
Am.  St.  Rep.  80,  13  So.  326,  holding  the 
decision  of  the  chancellor  that  the  testatrix 
understood  the  contents  of  tlie  will  war- 
ranted by  evidence  that  the  will  was  writ- 
ten for  more  than  a  year  before  the  death 
of  the  testatrix,  and  executed  in  an  open 
public  manaer,  and  attested  by  three  wit- 
nesses, none  of  whom  were  especially  friend- 
ly to  the  residuary  legatee,  who  wrote  the 
will,  and  the  residuary  legatee  testified  that 
the  will  was  prepared  at  the  repeated  solici- 
tation of  tbe  testatrix  and  as  dictated  by 
her,  and  that  when  he  called  her  attention 
to  her  relatives  she  said  that  she  did  not 
Intend  to  leave  any  of  her  property  to  them, 
giving  certain  reasons  for  such  intention. 
It  further  appeared  that  the  testatrix  had 
never  been  heard  to  express  any  dissatisfac- 
tion with  her  will. 

The  verdict  of  a  jury  sustaining  a  will 
was  sustained  upon  appeal  in  McCommon 
v.  AlcCommon  (1894)  1.51  Ul.  428,  38  N.  E. 
34.5.  where  the  evidence  showed  that  a  will 
written  by  a  confidential  friend  of-  the  tes- 
tator, who  was  made  executor  and  legatee 
therein,  was  presented  to  tbe  testator,  who 
was  asked  whether  it  was  his  will  and 
whether  he  wished  the  witnesses  to  witness 
it,  to  all  of  which  he  replied  in  the  afHrma- 
tive,  and  that  when  asked  whether  the  will 
had  been  read  over  to  hhn  he  answered  that 
it  had,  the  court  atating  that  the  admis- 
sion by  the  testator  that  the  will  had  been 
read  over  to  him  before  he  executed  it,  was 
certainly  competent  evidence  tending  to 
prove  that  such  was  the  fact,  and  it  was 
for  the  jury  to  determine  the  weight  to  be 
give  to  it  in  view  of  all  the  circumstances 
appearing  in  evidence. 

In  Crispell  v.  Dubois  (1848)  4  Barb. 
(N.  Y.)  393,  where  the  draftsman  of  the 
will  was  a  large  beneficiary,  and  the  testa- 
trix was  shown  to  have  executed  the  will 
while  laboring  under  the  influence  of  a  pain- 
ful iUness,  which  proved  fatal  a  few  hours 
afterwards,  evidence  that  testatrix  was  a 
woman  of  fair  intellect  and  good  education; 
that  on  the  day  the  will  was  executed  her 
disease  was  not  of  a  character  to  affect  her 
mind,  and  that  the  will  was  executed  in 
accordance  with  her  intention  long  pre- 
viously entertained,  was  held  to  sustain  the 
finding  of  a  jury  in  favor  of  the  will,  not- 
withstanding there  was  no  testimony  that 
the  testatrix  gave  instructions  for  drawing 
the  will,  or  that  it  was  read  over  by  her 
or  to  hear. 

In  Hobby  v.  Bobo  (1882)  12  Rich.  L.  247, 
note,  where  a  testator  of  ordinary  capacity 


had  the  will  in  his  possession,  examined  it 
page  by  page,  dated  and  executed  it  by 
signing,  sealing,  and  making  a  formal  pub- 
lication, there  was  held  to  be  evidence  that 
the  testator  knew  the  nature  and  contents 
of  the  paper,  although  it  was  written  by 
the  principal  legatee  therein. 

Previous  declarations  of  the  testator  in 
conformity  to  the  will,  oft -repeated  and  con- 
tinuing up  to  or  near  the  time  of  his  execu- 
tion, all  indicating  the  purpose  which  the 
contents  of  the  will  developed,  are  satis- 
factory evidence  that  the  testator  knew  the 
contents  of  the  will.  Patton  v.  Allison 
(1846)   7  Humph.  (Tenn.)  320. 

The  duty  of  showing  that  testatrix  under- 
stood the  contents  of  her  will,  arising  from 
the  fact  that  it  was  written  by  a  confi- 
dential friend  and  adviser,  who  was  also  a 
legatee  therein,  has  been  held  to  be  sus- 
tained by  a  showing  that  the  testatrix,  who 
was  a  woman  of  strong  and  clear  intellect, 
had  the  will  in  her  possession  about  a  year 
and  a  half  before  her  death,  and  that  the 
will  followed  instructions  given  by  the 
testatrix.  There  was,  in  addition,  other  evi- 
dence tending  to  prove  that  the  testatrix 
understood  the  contents  of  the  will,  in  the 
nature  of  statements  made  by  her.  Re 
Cooper  (1909)  75  W.  J.  Eq.  177,  71  Atl.  676, 
affirmed  without  opinion  in  (1910)  76  N.  J. 
Eq.  614,  75  Atl.  1100. 

The  jury  having  found  in  favor  of  the 
will,  that  finding  was  sustained  in  Goodacro 
V.  Smith  (1867)  L.  R.  1  Prob.  &  Div.  (Eng.) 
359,  36  L.  J.  Prob.  N.  S.  43,  16  L.  T.  N.  S. 
511,  16  Week.  Rep.  561,  where  the  will  was 
drawn  up  by  the  testatrix's  attorney  from 
instructions  given  by  her  to  the  bene- 
ficiaries no  one  else  being  present,  and  taken 
by  one  of  the  beneficiaries  to  the  attorney, 
they  being  strangers  in  blood  who  had 
worked  for  testatrix  for  many  years.  The 
beneficiary  who  had  thus  conveyed  the  in- 
structions brought  back  the  wiil  drawn 
from  the  instructions  but  did  not  read  it 
over  to  the  testatrix,  but  said,  "You  know 
what  it  is,"  to  which  she  replied,  "Yes." 
whereupon  one  of  the  beneficiaries  held  her 
up  in  bed  and  the  other  guided  her  hand. 
The  attention  of  the  jury  was  directed  to 
the  suspicious  circumstances,  and  they  were 
instructed  that  great  care  should  be  exer- 
cised in  establishing  the  will. 

in  See  Kelly  v.  Settegast  (1887)  68  Tex. 
13,  2  S.  W.  870,  supra,  50;  and  Re  Beck 
(1914)  79  Wash.  331,  140  Pac.  340,  supra, 
note  70. 

In  Mitchell  v.  Thomas  (1847)  6  Moore,  P. 
C.  C.  N.  S.  137,  13  Eng.  Reprint,  636,  there 
was  held  to  be  no  showing  that  the  testator 
knew  the  contents  of  a  will  where  there 
was  no  e%'idence  that  any  instructions  had 
ever  been  given  by  him  tor  the  preparation 
of  the  will,  and  it  was  executed  by  him  at 
a  time  when  he  was  of  doubtful  capacity, 
and  there  was  no  evidence  whatever  that  ho 
understood  the  contents.     The  fact  that  he 
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that  he  was  of  testable  capacity  has  been 
held  not  sufficient.^^*  But  see  the  theory 
discussed  above  beginning  at  the  text 
to  notes  106  et  seq. 

h.  Will  written  by  one  occupying  a 
confidential  relation. 

That  the  proponent  of  a  will  has  an 
additional  burden  has  been  held  where  he 
occupied  a  confidential  relation  to  the 
testator. ^^®  It  has  also  been  held  in  the 
case  of  a  gift  to  the  bishop  of  a  church 
personally,  that  the  burden  rests  upon 
the  legatee  to  show  that  the  testator 
knew  and  understood  the  contents  of  the 
will.i«> 

had  the  instrument  in  his  hand  and  had 
the  opportunity  of  reading  it  is  not  suffi- 
cient. 

US  Fatten  v.  Allison  (1846)  7  Humph. 
(Tenn.)  320  (will  drafted  by  a  brother  of 
testator  who,  with  another  brother,  took 
nearly  all  the  estate). 

119  See  Daniel  v.  Hill  (1875)  62  Ala.  430, 
supra,  note  88. 

See  McCkimmon  v.  McOommon  (1894)  151 
IlL  428,  38  N.  £.  145,  supra,  note  92. 

180  Re  Nadal  (1861)  2  Haw.  400.  It  being 
shown  in  this  case  that  the  testator  in- 
tended to  leave  hie  property  to  the  church, 
and  not  to  the  bishop  personally,  the  will 
was  refused  probate. 


But  it  has  been  held  that  the  fact  that 
a  will  was  prepared  through  one  whose 
children  received  the  bulk  of  the  estate, 
and  who  stood  in  a  position  of  confidence 
to  the  testatrix,  did  not  rebut  the  pre- 
sumption arising  from  the  execution  of 
the  will."* 

And  see  generally  the  subdivision 
above  discussing  the  effect  of  the  fact 
that  the  will  was  written  by  a  beneficiary 
therein,  a  situation  in  which  confidence 
is  generally  an  element. 

Letters  of  testator  have  been  held  ad- 
missible upon  the  question  of  his  knowl- 
edge of  the  contents  of  the  will.*** 

uiWill  of  Maxwell  (1850)  8  N.  J.  Eq. 
251. 

A  confidential  friend  who  was  named  as 
executor  and  given  control  and  manage- 
ment of  the  estate  during  the  minority  of 
an  infant  legatee,  and  who  himself  received 
a  legacy,  procured  the  attorney  who  drew 
the  will  in  Re  Dobal  (1916)  176  Iowa,  479. 
157  N.  W.  169,  where  the  will  was  sustained 
without  any  reference  to  the  fact. 

IM  Letters  written  by  the  testator  were 
held  admissible  as  evidence  of  his  knowl- 
edge of  the  contents  of  the  T^dll  in  Re  Whee- 
lock  (1904)   76  Vt  235,  56  Atl.  1013. 

W.  A.  E. 
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JOHN  P.  BROGAN,  Plff.  in  Err., 

V. 

NATIONAL  SURETY  COMPANY. 

(246  V'  S.  257,  62  L.  ed.  — ,  38  Sup.  Ct. 

Rep.  250.) 

Bond  ^  public  contractor  —  grooeries 
as  materials  used  In  prosecution  of 
work. 

Groceries  and  provisions  furnished  a  con- 
tractor for  a  public  work  for  use  in  a  board- 
ing house  which  on  account  of  the  absence 
of  other  accommodations,  it  was  obliged  to 
maintain  for  its  laborers,  are  materials  used 
in  the  prosecution  of  the  work,  within  the 
meaning  of  the  Act  of  August  13,  1894,  as 
amended  by  the  Act  of  February  24,  1005, 
and  of  the  bond  given  in  pursuance  of  its 


requirements,  though  they  would  not  have 
been  such  had  the  boarding  house  been  con- 
ducted  by  the  contractor  as  an  independent 
enterprise  undertaken  solely  for  the  sake- 
of  profit. 

For  other  oases,  see  Bonds,  II.  a,  in  Dig. 
1-52  N,  8. 

(Mr.  Justice  McKenna,  Mr.  Justice  Pitney^ 
and  Mr.  Justice  McReynolds,  dissent.) 

(March  4,  1918.) 

ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit, 
to  review  a  judgment  which  reversed  so 
much  of  a  judgment  of  the  District  Court 
for  the  Western  District  of  Michigan, 
Southern  Division,  as  allowed  the  claim  of 
an    intervening    petitioner    in    an    action 


Note.  —  The  nature  of  labor  or  materials 
which  will  support  an  action  upon  a  con- 
tractors* bond  is  discussed  in  the  notes  to 
Standard  Boiler  Works  v.  National  Surety 
Co.  43  L.R.A.(N.S.)  162,  and  United  States 
Rubber  Co.  v.  Washington  Engineering  Co. 
L.R.AJ915F,  951;  and  see  later  cases.  Na- 
tional Surety  Co.  v.  United  States,  L.R.A. 
1917A,  336;  Southern  Surety  Co.  v.  Mu- 
nicipal Excavator  Co.  L.RJl.1917B,  658; 
Wisconsin  Brick  Co.  v.  National  Surety  Co. 
L.R.A.1917C,   912,  and  Multnomah   County 
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use  of  McMahan  v.  United  States  Fidelity 
&  G.  Co.  L.R.A.1918C,  685. 

For  analogous  questions  as  to  mechanics' 
liens,  see  L.R.A.  Indexes,  under  the  title, 
"Mechanics'  Liens,"  subtitle,  "For  what 
work  or  materials;''  and  see  especially  notes 
in  36  L.R.A.(N.S.)  866;  61  L.R.A.'(N.S.) 
1040;  and  L.R.A.1915E,  986,  on  mechanics' 
lien  for  materials  wholly  or  partially  con- 
sumed in  process  of  work,  but  not  becoming 
a  part  of  the  structure. 
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a<^inst  the  surety  on  a  bond  given  by  a 
contractor  for  a  public  work.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  A.  Gllne,  for  plaintiff  in  er- 
ror: 

Materials  for  which  a  lien  may  be  had 
need  not  enter  into  the  construction  of  the 
tvork. 

Giant-Powder  Co.  v.  Oregon  P.  R.  Co.  8 
L.R.A.  700,  14  Sawy.  660,  42  Fed.  470; 
Sears  v.  Makoney,  66  Fed.  860 ;  City  Trust, 
S.  D.  &  Surety  Co.  v.  United  States,  77  C. 
C.  A.  .397,  147  Fed.  166;  United  States 
use  of  Port  Blakely  Mill  Co.  ▼.  Massachu- 
setts Bonding  k  Ins.  Co.  108  Fed.  923; 
Illinois  Surety  Co.  v.  John  Davis  Co.  244 
U.  S.  376,  61  Ll  ed.  1206,  37  Sup.  Ct.  Rep. 
614;  IlUnois  Surety  Co.  v.  United  States, 
240  U.  S.  214,  60  L.  ed.  609,  36  Sup.  Ct. 
Rep.  321;  American  Surety  Co.  v.  Law- 
renceville  Cement  Co.  110  Fed.  717;  United 
States  v.  Ansonia  Brass  t,  Copper  Co.  218 
U.  S.  452,  471,  64  L.  ed.  1107,  1115,  81  Sup. 
Ct.  Rep.  49;  Title  Guarantee  A  T.  Co.  v. 
Crane  Co.  219  U.  S.  24-34.  65  L.  ed.  72-77, 
31  Sup.  Ct.  Rep.  140;  United  States  v. 
.United  SUtes  Fidelity  A  G.  Co.  231  U.  S. 
237,  68  L.  ed.  200,  34  Sup.  Ct.  Rep.  88. 

The  bcmd  must  be  liberally  construed. 

United  States  Fidelity  &  G.  Co.  v.  Golden 
Pressed  &  Fire  Brick  Co.  191  U.  S.  416- 
426,  48  L.  ed.  242-246,  24  Sup.  Ct.  Rep. 
142;  Atlantic  Trust  &  Deposit  Co.  v.  Laur- 
inburg,  90  C.  C.  A.  274,  163  Fed.  690; 
Baglin  v.  Title  Guaranty  &  Suretv  Co.  166 
Fed.  356;  United  States  Fidelity^A.G.  Co. 
v.  United  States,  102  C.  C.  A.  192,  178  Fed. 
692;  United  States  use  of  Delaware  Hard- 
ware Co.  V.  Lynch,  192  Fed.  364;  Equitable 
Surety  Co.  v.  United  States,  234  U.  S.  448, 
68  L.  ed.  1394,  34  Sup.  Ct.  Rep.  979;  Man- 
kin  V.  United  States,  216  U.  S.  535,  54  L. 
ed.  316,  80  Sup.  Ct.  Rep.  174;  Title  Guar- 
anty A  T.  Co.  V.  Crane  Co.  219  V.  S.  24, 
65  L.  ed.  72,  81  Sup.  Ct.  Rep.  140;  Amer- 
ican Surety  Co.  v.  Lawrenceville  Cement 
Co.  110  Fed.  717;  City  Trust  S.  D.  &  Sure- 
ty Co.  v.  Unit^  States,  77  C.  C.  A.  397, 
147  Fed.  155;  United  States  use  of  11111  v. 
American  Surety  Co.  200  U.  S.  107,  202, 
50  L.  ed.  437,  439,  26  Sup.  Ct.  Rep.  168. 

A  bond  or  contract  of  this  kind  is  to  be 
construed  in  view  of  the  work  to  be  per- 
formed and  the  circumstances  surrounding 
its  execution,  and  by  the  same  rules  which 
govern  any  other  agreement. 

Ulster  County  Sav.  Inst.  v.  Young,  161 
N.  Y.  23,  55  N.  E.  483;  Gamble  v.  Ouneo, 
21  App.  Div.  413,  47  N.  Y.  Supp.  548; 
Haaard  Power  Co.  ▼.  Byrnes,  12  Abb.  Pr. 
469. 

On  construing  a  contract  of  guaranty, 
resort  may  be  had  to  the  circumstances  of 


the  transaction  and  the  situation  in  which 
the  parties  stood. 

Third  Nat.  Bank  v.  Laidlow,  86  Ohio  St. 
100,  98  N.  E.  1015;  Mosier  v.  Parry,  60 
Ohio  St.  388,  54  N.  E.  364;  Cambria  Iron 
Co.  V,  Keynes,  56  Ohio  St.  501,  47  N.  E. 
548;  Masters  v.  Freeman,  17  Ohio  St.  323; 
Kauffman  y.  Raeder,  54  L.R.A.  247,  47 
C.  C.  A.  278,  108  Fed.  171;  Rockefeller  v. 
Merritt,  35  L.R.A.  633,  22  C.  C.  A.  608, 
40  U.  S.  App.  666,  76  Fed.  909. 

Mr.  John  M.  Garfield,  for  defendant  in 
error: 

Groceries  and  supplies  furnished  for  a 
contractor's  boarding  house  do  not  consti- 
tute materials  within  the  meaning  of  the 
act  of  Oongtess. 

Giant-Powder  Co.  v.  Oregon  P.  R.  Co.  8 
L.R.A.  700,  14  Sawy.  660,  42  Fed.  470;  Ly- 
brandt  v.  Eberly,  36  Pa.  347;  Bangs  v. 
Berg,  82  Iowa.  350,  48  N.  W.  90;  Kollock 
V.  Parcher,  52  Wis.  393,  9  N.  W.  67 ;  Sears 
V.  Mahoney,  66  Fed.  860;  United  States 
use  of  Sica  v.  Kimpland,  93  Fed.  403; 
United  States  ex  rel.  Samuel  Hastings  Co. 
V.  Lowrance,  236  Fed.  1006 ;  Carson  v.  Shel- 
ton,  128  Ky.  248,  15  L.R.A.(N.S.)  509,  107 
S.  W.  793;  Ferguson  v.  Despo,  8  Ind.  App. 
523,  34  N.  E.  575;  Parkinson  v.  Alexander, 
87  Kan.  110,  14  Pac.  466;  Dudley  v.  Toledo, 
A.  A.  ft  N.  M.  R.  Co.  65  Mich.  655,  32  N. 
W.  884;  Pennsylvania  Co.  v.  Mehaffey,  75 
Ohio  St.  432.  116  Am.  St.  Rep.  746,  80  N. 
E.  177,  9  Ann.  Cas.  305;  Luttrell  v.  Knox- 
ville,  L.  F.  k  J.  R.  Co.  119  Tenn.  492,  123 
Am.  St.  Rep.  737,  105  S.  W.  565. 

Mr.  Justice  Brandels  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  against  the  surety  on 
a  bond  given  under  the  Act  of  August  13, 
1894,  chap.  280,  28  Stat,  at  L.  278,  as 
amended  by  the  Act  of  February  24,  1905, 
chap.  778,  33  Stat,  at  L.  811,  Comp.  Stat. 
1916,  §  6923.  The  claim  of  Brogan,  an  in- 
tervening petitioner,  was  allowed  by  the 
district  court;  but  the  judgment  was  re- 
versed by  the  circuit  court  of  appeals  and 
judgment  entered  against  him  upon  the  un- 
disputed facts.  L.R.A.1917A,  336,  143  C. 
C.  A.  99,  228  Fed.  677.  The  case  comes  here 
on  writ  of  error  under  §  241  of  the  Judi- 
cial Code  [36  Stat,  at  L.  1157,  chap.  231, 
Comp.  Stat.  1916,  §  1218.]. 

The  facts  undisputed,  or  as  found  by  the 
lower  court  and  accepted  by  the  court  of 
appeals,  were  these:  The  Standard  Con- 
tracting Company  undertook  to  deepen  the 
channel  in  a  portion  of  St.  Mary's  river, 
Michigan,  located  "in  a  comparative  wilder- 
ness at  some  distance  from  any  settlement. 
There  were  no  hotels  or  l)oarding  houses*' 
and  the  contractor  "was  compelled  to  pro- 
vide board  and  lodging  for   its   laborers." 
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Groceries  and  provisions  of  the  value 
$4,613.87,  furnished  it  by  Brogan,  were 
used  by  the  contractor  in  its  boarding 
house,  and  were  supplied  ''in  the  prosecu- 
tion of  the  work  provided  for  in  the  con- 
tract and  the  bond  upon  which  this  suit  is 
based.  They  were  necessary  to  and  wholly 
consumed  in  such  work."  The  number  of 
men  employed  avera^d  eighty.  They  were 
"boarded"  partly  on  the  dredges,  partly  in 
tents  supplied  by  the  contractor;  all  under 
an  arrangement  made  with  the  labor  unions 
by  which  the  contractor  was  to  board  the 
men  and  deduct  therefor  $22.50  a  month 
from  their  wages.  The  contract  and  the 
bond  executed  by  the  National  Surety  Com- 
pany bound  the  contractor  to  "make  full 
payment  to  all  persons  supplying  him  with 
labor  or  materials  in  the  prosecution  of  the 
work  provided  for  in"  the  contract. 

The  supplies  furnished  by  Brogan  under 
these  circumstances  were  clearly  used  in  the 
prosecution  of  the  work,  just  as  supplies 
furnished  for  the  soldiers'  mess  are  used  in 
the  prosecution  of  war.  In  each  case  the 
relation  of  food  to  the  work  in  hand  is 
proximate.  But  the  surety  contends  that 
the  words  "in  the  prosecution  of"  the  work 
are  not  used  in  tlie  bond  and  the  act  in  their 
natural  sense,  but  should  be  given  a  con- 
ventional meaning,  so  as  to  exclude  labor 
and  materials  which  contribute  to  construc- 
tion only  indirectly,  as  do  the  supplies  con- 
sumed by  a  contractor  in  operating  his 
plant.  In  support  of  this  position,  atten- 
tion is  called  to  the  fact  that  while  the 
Act  of  1894  provided  that  the  bond  should 
have  "the  additional  obligations  that  such 
contractor  or  contractors  shall  promptly 
make  payments  to  all  persons  supplying  him 
or  them  labor  and  materials  in  the  prose- 
cution of  the  work;"  and  that  suit  might 
be  brought  and  recovery  had  upon  this  bond 
by  any  person  who  had  supplied  "labor  or 
materials  for  the  prosecution  of  such 
work;"  the  Act  of  1905  specified  that  re- 
covery could  be  had  by  the  persons  who  had 
"furnished  labor  or  materials  used  in  the 
construction  or  repair"  of  the  work.  But 
the  change  in  phraseology  is  not  significant. 
The  purpose  of  the  amendment  was  merely 
to  secure  to  the  United  States  preference 
over  others  in  the  satisfaction  of  its  claim 
against  the  contractor.  Illinois  Surety  Co. 
V.  United  States,  240  U.  S.  214,  218,  60 
L.  ed.  609,  613,  36  Sup.  Ct.  Rep.  321.  See 
Report  of  Committee  on  H.  R.  13,626,  58th 
Congress,  Second  Session,  No.  2360.  It  was 
pointed  out  in  Mankin  v.  United  States, 
215  U.  S.  533,  538,  54  L.  ed.  315,  317,  30 
Sup.  Ct.  Rep.  174,  that  "in  respect  to  the 
condition  of  the  bond  required  to  be  given, 
the  language  of  the  amended  act  is  precise- 
ly the  same  as  that  contained  in  the  Act 


of  August  13,  1894;"  and  in  United  States 
use  of  Hill  V.  American  Surety  Co.  200  U.  S. 
197,  201,  50  L.  ed.  437,  439,  26  Sup.  Ct. 
Rep.  168,  that  "in  respect  to  the  persons 
entitled  to  the  benefit  of  the  bond  there 
has  been  no  material  change  in  the  act." 
Illinois  Surety  Co.  v.  United  States,  240  U. 
S.  224,  60  L.  ed.  615,  36  Sup.  Ct.  Rep.  321. 

This  court  has  repeatedly  refused  to  li- 
mit the  application  of  the  act  of  labor  and 
materials  directly  incorporated  into  the 
public  work.  Thus,  in  Title  Guaranty  k 
T.  Co.  V.  Crane  Co.  219  U.  S.  24,  34,  55  L. 
ed.  72,  77,  31  Sup.  Ct.  Rep.  140,,  the  claims 
for  which  recovery  was  allowed  under  the 
bond  included  not  only  cartage  and  towage 
of  material,  but  also  claims  for  drawings 
and  patterns  used  by  the  contractor  in  mak- 
ing molds  for  castings  which  entered  into 
the  construction  of  the  ship.  In  United 
States  Fidelity  &  G.  Co.  v.  United  States, 
231  U.  S.  237,  58  h.  ed.  200,  34  Sup.  Ct. 
Rep.  88,  where  the  work  contracted  for  was 
building  a  breakwater,  recovery  was  al- 
lowed for  all  the  labor  at  a  quarry  opened 
50  miles  away.  This  included,  as  the  re- 
cord shows,  the  labor  not  only  of  men  who. 
stripped  the  earth  to  get  at  the  stone  and 
who  removed  the  debris,  but  carpenters  and 
blacksmiths  who  repaired  the  cars  in  which 
the  stone  was  carried  to  the  quarry  dock 
for  shipment  and  who  repaired  the  tracks 
upon  which  the  cars  moved.  And  the  claims 
allowed  included  also  the  wages  of  stable- 
men who  fed  and  drove  the  horses  which 
moved,  the  oars  on  those  traeks.  In  Illinois 
Surety  Co.  v.  John  Davis  Co.  244  U.  S.  376, 
61  L.  ed.  1206,  37  Sup.  Ct.  Rep.  614,  re- 
covery was  allowed  not  only  for  the  rental 
of  cars,  track,  and  other  equipment  used 
by  the  contractor  in  facilitating  his  work, 
but  also  the  expense  of  loading  this  equip- 
ment, and  the  freight  paid  thereon  to  trans- 
port it  to  the  place  where  it  was  used.  As 
shown  by  these  cases,  the  act  and  the  bonds 
given  under  it  must  be  construed  liberally 
for  the  protection  of  those  who  furnish  la- 
bor or  materials  in  the  prosecution  of  public 
work. 

The  circuit  court  of  appeals  deemed  im- 
material the  special  circumstances  imder 
which  the  supplies  were  furnished  and  the 
findings  of  fact  by  the  trial  court  that  they 
were  necessary  to  and  wholly  consumed  in 
the  prosecution  of  the  work  provided  for  in 
the  contract  and  bond.  In  our  opinion 
these  facts  are  not  only  material,  but  de- 
cisive. Tliey  establish  the  conditions  essen- 
tial to  liability  on  the  bond.  The  bare  fact 
that  the  supplies  were  furnished  to  the  con- 
tractor and  were  consumed  by  workmen  in 
its  employ  would  have  been  immaterial.  A 
boarding  house  might  be  conducted  by  the 
contractor   (like  some  company  stores  oon- 
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ceming  which  states  have  legislated, — ^Keo- 
kee  Coiisol.  Coke  Co.  v.  Taylor,  234  U.  S. 
224,  58  L.  ed.  1288,  34  Sup.  Ct.  Rep.  856) 
as  an  independent  enterprise,  undertaken 
solely  in  order  to  utilize  the  opportunity 
for  separate  and  additional  profit  afforded 
by  the  congregation  of  many  laborers  in  the 
particular  locality  where  the  public  work 
is  being  performed.  The  laborers  might  re- 
sort to  such  a  boarding  house  in  the  exer- 
cise of  individual  choice  in  the  selection  of 
an  eating  place.  Under  such  circumstances 
the  furnishing  of  supplies  would  clearly  be 
a  matter  independent  of  the  work  provided 
for  in  the  contract,  and  would  not  entitle 
him  who  had  furnished  the  groceries  used 
in  the  boarding  house  to  recover  on  the 
bond.  But  here,  according  to  the  undis- 
puted facts  and  the  findings  of  the  trial 


court,  the  furnishing  of  board  by  the  con- 
tractor was  an  integral  part  of  the  work 
and  necessarily  involved  in  it.  Like  the 
supplying  of  coal  to  operate  engines  on  the 
dredges,  it  was  indispensable  to  the  prose- 
cution of  the  work,  and  it  was  used  ex- 
clusively in  the  performance  of  the  work. 
Groceries  furnished  to  a  contractor  imder 
su^  circiunstances  and  consumed  by  <the 
laborers  are  materials  supplied  and  used  in 
the  prosecution  of  the  public  work.  The 
judgment  of  the  Circuit  Court  of  Appeals 
is  therefore  reversed  and  that  of  the  Dis- 
trict Court  afiirmed. 

Mr.  Justice  McKenna,  Mr.  Justice  Pit- 
ney, and  Mr.  Justice  McBeynolds,  dis- 
sent. 


WISCONSIN  SUPREME  COURT. 

VINCENT  GNAT,  Appt., 

V. 

WESICHESTER  FIRE  INSURANCE  COM- 
PANY OF  NEW  YORK,  Respt. 


(—  Wis. 


V  167  N.  W.  250.) 


Insurance  -«  gift  of  policy  —  effect  on 
existing  insurance. 

One  accepting  an  insurance  policy  upon 
his  property  given  him  as  a  present,  and 
adjusting  a  loss  under  it,  cannot  avoid  its 
effect  upon  a  former  policy  which  is  to  be- 
come void  in  case  insured  procures  any  other 
insurance  on  the  property. 
For  other  cases,  see  Insurance,  III*  e,  1,  e, 

in  Dig,  1-52  N,  8, 

(April  3,  1018.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Oneida  County 
in  favor  of  defendant  notwithstanding  a 
verdict  for  plaintiff  in  an  action  brought 
to  recover  the  amotmt  alleged  to  be  due 
<m  a  fire  insurance  policy.    Affirmed. 

The  facts  are  sufficiently  stated  in  the 
opinion. 

Messrs.  Kreiitzer,  Bird,  Okoneskl,  A 
Puchner,  for  appellant: 

Two  valid  contracts  of  insurance  might 
coexist  though  the  first  contained  no  con- 
sent to  another,  provided  that  other  was 
not  made  or  procured  by  the  insured.  The 
second   might  exist  by  operation   of   law. 

Mead  v.  American  F.  Ins.  Co.  •IS  App. 
Div.  476,  43  N.  Y.   Supp.  334. 

Note.  ^  For  insurance  effected  by  one 
other  than  owner  aa  violation  of  provision 
against  additional  insurance,  see  annotation 
following  this  case,  post,  781,  and  refer- 
ences therein  to  annotations  on  related  ques- 
tions. 


It  might  exist  without  the  knowledge  of 
the  insured  and  be  a  contract  made  by  a 
third  person  for  his  benefit,  and  so  enforce- 
able   by    him    if    occasion    authorized. 

Tweeddale  v.  Tweeddale,  116  Wis.  617, 
61  L.R.A.  509,  96  Am.  St,  Rep.  1003,  93 
N.  W.  440;  Zwietusch  v.  Becker,  153  Wis. 
213,  140  N.'W.  1056;  Micek  v.  Wamka, 
165  Wis.  97,  161  N.  W.  387. 

There  was  no  breach  if  the  earlier  policy 
was  taken  without  the  knowledge  or  con- 
sent of  the  insured. 

Nelson  v.  Atlanta  Home  Ins.  Co.  120  N.  C 
302,  27  S.  E.  38;  Church  of  St.  George  v. 
Sun  Fire  Office  Ins.  Co.  54  Minn.  162,  55 
N.  W.  909;  Hall  v.  Concordia  F.  Ins.  Co. 
90  Mich.  403,  51  N.  W.  624;  Taylor  v.  State 
InP.  Co.  107  Iowa,  275,  77  N.  W.  1032;  West 
Branch  Lumberman's  Exchange  v.  Ameri- 
can Cent.  Ins.  Co.  183  Pa.  366,  38  Atl. 
1081. 

There  was  no  ground  for  ratification. 

Tripp  V.  Foster,  156  Wis.  534,  146  N. 
W.  891 ;  Fisher  v.  Lutz,  146  Wis.  664,  132 
N.  W.  592. 

Acts  of  the  plaintiff  after  the  fire  do 
not  avoid  a  liability  then  absolute.  When 
the  fire  occurred  the  rights  became  affixed. 

Nelson  v.  Atlanta  Home  Ins.  Co.  120  N. 

C.  302,  27  S.  E.  38;   Titus  v.  Glens  Falls 

I  Ins.  Co.  81  N.  Y.  410;  Thomas  v.  Builder's 

Mut.  F.  Ins.  Co.  119  Mass.  121,  20  Am.  Rep. 

I  317;   3  Joyce,  Ins.  §  2477. 

Acceptance  of  the  gift  by  the  donee  is 
essential  before  any  interest  in  the  donee 
arises. 

Dupont  v.  Jonet,  166  Wis.  564,  162  N.  W. 
664;  Pirie  v.  De  Saulnier,  161  Wis.  503, 
164  N.  W.  993;   20  Cyc.  1209. 

Silence  and  acquiescence  or  failure  to 
act  is  no  evidence  of  ratification  or  accept- 
ance unless  some  obligation  to  speak  or 
act  exists. 
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Kelly  V.  Phelpa,  57  Wis.  425,  15  N.  W. 
385;  Ladd  v.  Hildebrant,  27  Wis.  135,  9 
Am.  Rep.  446;  31  Cyc.  1279. 

Mr.  E.  D.  Mlnahan,  for  re^ondent: 

Plaintiff  ratified  the  act  of  his  wm  in 
procuring  the  policy  in  the  Globe  &  Rut- 
gers Company. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  890; 
Grenada  County  v.  Brogden  (Grenada 
County  V.  Brown)  112  U.  S.  261,  28  L.  ed. 
704,  5  Sup.  Ct.  Rep.  125;  Marsh  v.  Fulton 
County,  10  Wall.  676,  19  L.  ed.  1040;  Nor- 
ton V.  Shelby  County,  118  U.  S.  425,  30 
L.  ed.  178,  6  Sup.  Ct.  Rep.  1121;  1  Am. 
&  Eng.  Enc.  Law,  2d  ed.  1213;  McDermott 
V.  Jackson,  97  Wis.  64,  72  N.  W.  375; 
Fraser  v.  MtnB.  L.  Ins.  Co.  114  Wis.  510, 
90  N.  W.  476;  Twentieth  Cenlury  Co.  ▼. 
Quilling,    136   Wis.   481,   117    N.   W.    1007. 

Where  there  is  an  acceptance  of  a  policy 
bearing  a  previous  date,  the  acceptance 
relates  back  to  the  date  of  the  policy. 

Baldwin  v.  Chouteau  Ins.  Co.  56  Mo. 
151,  17  Am.  Rep.  671;  Hubbard  v.  Hart- 
ford F.  Ins.  Co.  33  Iowa,  325,  11  Am.  Rep. 
125;  Ray  burn  v.  Pennsylvania  Casualty 
Co.  138  N.  C.  379,  107  Am.  St.  Rep.  548, 
50  S.  E.  762. 

Where  additional  insurance  is  accepted 
by  the  insured,  and  he  claims  the  benefit 
after  loss,  it  renders  void  another  policy 
conditioned  against  other  insurance. 

McKelvy  v.  German  American  Ins.  Co. 
161  Pa.  270,  28  Atl.  1115;  German  Ins. 
Co.  V.  Emporia  Mut.  Life  &  Sav.  Asso.  9 
Kan.  App.  803,  59  Pac.  1092. 

Insured  is  conclusively  presumed  to 
know  the  conditions  of  his  policy. 

Carey  v.  German  American  Ins.  Co.  84 
Wis.  80,  20  L.R.A.  267,  30  Am.  St.  Rep.  907, 
54  N.  W.  18;  Herbst  v.  Lowe,  65  Wis.  321, 
26  N.  W.  751;  Hankins  v.  Rockford  Ins. 
Co.  70  Wis.  1,  35  N.  W.  34;  Bourgeois  v. 
Mutual  F.  Ins.  Co.  86  Wis.  402,  57  N.  W. 
38;  Wilcox  v.  Continental  Ins.  Co.  85  Wis. 
193,  56  N.  W.  188;  Straker  v.  Phenix  Ins. 
Co.  101  Wis.  413,  77  N.  W.  752, 

Assured  is  bound  by  a  condition  of  his 
policy  avoiding  it  in  case  he  obtains  ad- 
ditional insurance,  although  he  did  not 
know  that  his  policy  contained  such  con- 
dition. 

Bonneville  v.  Western  Assur.  Co.  68  Wis. 
298,  32  N.  W.  34;  Fuller  v.  Madison  Mut. 
Ins.  Co.  36  Wis.  599;  Rice  v.  Hartford  Ins. 
Co.  50  Wash.  346,  97  Pac.  236. 

Plaintiff  warranted  in  his  application  for 
the  policy  in  the  defendant  company  that 
he  had  no  other  insurance  on  the  propeity, 
and  that  warranty  was  expressly  made  a 
part  of  the  policy,  and  would,  in  any 
event,  be  so  by  virtue  of  the  statute. 

Straker  v.  Phonix  Ins.  Co.  101  Wis.  413, 
77  N.  W.  752;  Blumer  v.  Phoenix  Ins.  Co. 


45  Wis.  622,  48  Wis.  635,  33  Am.  Rep.  830, 
4  N.  W.  674. 

Owen,  J.,  delivered  the  opinion  of  the 

court : 

John  Gnat,  son  of  Vincent  Gnat,  who  was 
a  locomotive  fireman,  hearing  his  father 
and  mother  discussing  the  matter  of  pro- 
curing fire  insurance  on  their  dwelling, 
outbuildings,  and  contents,  concluded  to 
make  them  a  Christmas  present  ol  a  fire 
insurance  policy  on  such  property.  On 
the  17th  day  of  December,  1915,  he  applied 
to  an  insurance  agent,  Mr.  Teal,  of  Rhine- 
lander,  for  insurance  on  the  property  of  his 
father  above  mentioned,  and  a  policy  wab 
accordingly  issued  in  the  name  of  Vincent 
Gnat,  which  went  into  effect  December  29, 
1915.  This  policy  was  delivered  to  John 
Gnat  about  January  10th.  He  carried 
it  in  his  pocket  until  about  February  22d, 
whei^  he  presented  it  to  his  father.  John 
Gnat's  testimony  as  to  what  occurred  when 
he  presented  the  policy  to  hifi  father  is  art 
follows:  "He  said  to  me,  'Why,  I  have  got  a 
policy  already,'  and  I  says,  *You  have?' 
He  said,  'Yes;'  and  I  says,  'When  did  you 
get  it?'  He  said,  'About  2d  of  February.* 
I  said,  *Who  did  you  get  it  from?*  He 
said,  'From  Barnes  &  Weeener.'  'Well,* 
I  says;  'too  bad.  I  have  got  this  for  you 
for  a  Christmas  present.'  He  didn't  knoM' 
what  to  do  then ;  so  It  was  getting  kind  of 
late  and  I  had  been  working  about  fifteen  or 
sixteen  hours,  was  tired  and  sleepy,  and  so 
went  to  bed.  I  don't  know  what  my  father 
did   with    it  then.** 

The  father  testified:  "I  didn't  return 
that  policy  that  my  son  gave  me  because 
I  didn't  know  that  it  would  hurt  my  policy." 

It  is  undisputed  that  he  kept  both  poli- 
cies in  a  private  box  in  his  dwelling.  On 
July  21,  1910,  the  house  with  its  contents 
covered  by  the  insuraaee  was  completely 
destroyed.  The  Globe  &  Rutgers  Company 
adjusted  and  paid  the  loss  under  its  policy. 
The  Westchester  Fire  Insurance  Company 
of  New  York  refused  to  make  adjustment 
or  settlement  under  its  policy,  and  this 
action  was  brought  to  recover  on  the  policy 
issued  by  it  to  Vincent  Gnat  on  the  2d 
day  of  February,  1916. 

The  p<^icy  was  a  standard  form,  and,  as 
provided  by  §  1941x,  Statutes,  contained 
this  provision:  "This  policy,  unless  other- 
wise provided  by  agreement  indorsed  there- 
on or  added  hpreto,  shall  be  void  if  the 
insured  now  has  or  shall  hereafter  make 
or  procure  any  other  contract  of  insurance, 
whether  valid  or  not,  on  property  covered  in 
whole  or  in  part  by  this  policy.** 

The  defense  is  that  this  provision  of  the 
policy  was  violated  by  the  procurement  of 
the  issuance  of  the  policy  by  the  Globe  & 
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Rutgers  Fire  Insurance  Company  of  New 
York. 

Appellant  contends  he  did  not  procure 
the  issuance  of  the  Globe  &  Rutgers  policy, 
but  that  said  policy  was  procured  by  his 
son  without  his  consent  or  authority,  and 
that  he  did  not  procure  the  issuance  of 
subsequent  insurance  in  violation  of  the 
provision  of  the  policy  above  quoted.  This 
might  have  been  the  situation  up  to  the  time 
he  acquired  knowledge  of  the  existence  of 
the  Globe  &  Rutgers  policy;  but,  having 
accepted  the  Globe  &  Rutgers  policy,  placed 
it  in  his  private  box  along  with  his  other 
policy,  and  having  made  adjustment  with 
the  Globe  &  Rutgers  Company  for  its  part 
of  the  loss,  he  is  not  now  in  a  position  to 
deny  that  the  subsequent  policy  was  pro- 
cured by  him.  A  person  cannot  retain 
the  avails  of  an  unauthorized  contract, 
made  for  his  benefit  by  another  assuming  to 
act  as  his  agents  and  repudiate  the  re- 
sponsibilities of  such  contract,  and  any 
attempt  so  to  do,  with  full  knowledge  of 
the  facts,  constitutes  a  ratification  of  the 
unauthorized  act,  and  creates  a  liability 
on  the  part  of  such  person  to  the  same  ex- 
tent as  if  such  contract  were  originally  au- 
thorized. McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  375;  Fraaer  v.  .Etna  L.  Ins. 
Co.  114  Wis.  510,  90  N.  W.  476;  Twentieth 
Century  Co.  v.  Quilling,  136  Wis.  481,  487, 
117   N.  W,  1007. 

It  is  further  contended  that  the  procure- 
ment of  the  insurance  by  the  son  was  not  an 
agency  transaction;  that  the  son  procured 
it  on  his  own  responsibility,  and  presented 
it  to  his  own  father  as  a  gift.  We 
shall  not  spend  much  time  in  analyzing 
this  transaction  with  a  view  of  determining 
whether  it  was  an  agency  transaction,  a 
contract  made  by  one  for  tlie  benefit  of 
another,  or  a  gift.  The  acceptance  and 
retention  of  the  policy  by  the  father  were 
wholly  inconsistent  with  the  contention 
that  it  was  not  regarded  by  him  as  a  bind- 


ing contract  and  valid  policy  of  insurance 
for  his  benefit.  This  is  especially  true 
in  view  of  his  statement  that  he  did  not 
know  that  "it  would  hurt  his  policy;"  and 
the  fact  of  his  making  settlement  with  the 
Globe  k  Rutgers  Company  adds  still  great- 
er certaintv  in  the  matter  of  his  intentions 
and  purposes  in  accepting  and  retaining 
the  Globe  &  Rutgers  policy.  But,  what- 
ever his  intentions,  it  clearly  was  his  duty 
to  repudiate  the  action  of  his  son  in  procur- 
ing this  insurance,  and  to  refuse  to  accept 
the  policy.  This  he  did  not  do.  If  the 
transaction  was  with  an  unauthorized 
agent,  he  ratified  the  act;  if  it  was  that  of 
a  contract  made  by  one  for  the  benefit  of 
another,  he  accepted  it ;  and  if  it  was 
a  gift  made  by  son  to  father,  he  accepted 
the  gift.  So  that,  in  any  view  we  take  of 
the  nature  of  the  transaction,  the  result  is 
the  same.  It  must  be  held  that  plaintifiTs 
conduct  at  the  time  his  son  presented  him 
with  the  Globe  &  Rut«,'ers  policy  amounted 
to  the  procuring  of  further  insurance  on 
the  property  in  violation  of  a  condition 
in  the  policy  sued  upon,  and  that  by  reason 
of  such  breach  he  cannot  recover  here. 
This  was  the  ruling,  under  similar  circum- 
stances, in  McKelvy  v.  German  American 
Ins.  Co.  161  Pa.  279,  28  Atl.  1115,  and 
German  Ins.  Co.  v.  Emporia  Mut.  Loan  & 
Sav.  Asso.  9  Kan.  App.  803,  59  Pac.  1002, 
and  cases  cited  in  the  opinions. 

We  fully  appreciate  the  loss  to  which 
plaintiff  has  unwittingly  subjected  him- 
self, and  regret  the  consequences  to  him. 
The  provision  of  the  statute,  however,  here 
under  consideration,  is  intended  to  prevent 
the  securing  of  over  insurance  and  the  con- 
sequent incentive  to  incendiarism.  It  is 
founded  on  sound  public  policy,  and  it  is 
better  that  the  plaintiff  be  compelled  to 
take  his  loss  than  that  we  point  the  way 
to  the  circumvention  of  this  very  whole- 
some statutory  provision. 

Judgment    affirmed. 


Annotatioii — ^Insurance  eflFected  by  one  other  than  owner  as  violation  of 

provision  against  additional  insurance. 


This  note  deals  with  the  question 
whether  a  provision  of  a  policy  held  by 
a  property  owner,  against  other  or  ad- 
ditional insurance,  is  violated  by  reason 
of  a  policy  obtained  by  another  without 
authority  from  the  property  owner,  but 
purporting  to  cover  his  interest. 

For  the  procuring  of  insurance  by  a 
mortgagee  as  a  violation  of  a  provision 
in  the  policy  of  a  mortgagor  against 
other  or  additional  insurance,  see  the 
note  to  Gould  v.  Maine  Farmers*  Mut.  F. 
Ins.  Co.  L,R.A.1917A,  607,  in  which  cases 
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are  included  where  insurance  was  pro- 
cured by  a  mortgagee,  without  the  mort- 
gagor's knowledge,  purporting  to  cover 
the  latter's  interest. 

As  to  breach  of  policy  of  insurance  b^ 
mortgagor  on  rights  of  mortgagee.  ,s'/^ 
notes  to  Brecht  v.  Law  Union  &  Criwfi 
Ins.  Co.  18  L.R.A.(N.S.)  197:  ^ktor'f. 
Phenix  Ins.  Co.  25  L.R.A.m;g!r''l22( 
People's  Sav.  Bank  v.  RefcalrMeWlii&^ 
Mut.  F.  Ins.  Co.  31 .  li,WQ'^:^'!S  %^, 

and  Oilman  v.  ComfilfnMtthyW"8s! 
L.R.A.1915C,  75^.:  '>''^^  ^f ^^J  '>^*  ^-^-^'loti 

.(I'^rJM.A.H.vl 
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The  cases  are  agreed  that  the  clause  of 
insurance  policies,  forbidding  the  exist- 
ence or  taking  of  other  or  additional 
insurance  without  the  insurer's  consent 
is  not  violated  where  one  other  than  the 
insured  procures  a  policy  in  the  latter's 
name  without  his  knowledge,  acqui- 
escence, or  ratification.  London  &  L.  F. 
Ins.  Co.  V.  TumbuU  (1887)  86  Ky.  230, 
5  S.  W.  542  (policies  procured  without 
authority  by  agents  who  had  been  di- 
rected to  cancel  other  policies) ;  Nichols 
V.  Fayette  Mut.  F.  Ins.  Co.  (1861)  1  Al- 
len (Mass.)  63  (policy  taken  in  name  of 
mortgagee  by  another  mortgagee) ;  West- 
ern Ins.  Co.  V.  Carson  (1889)  10  Ohio 
Dec.  Reprint,  728  (policy  obtained  in 
lessor's  name  by  lessee) ;  Knight  v.  Eure- 
ka F.  &  M.  Ins.  Co.  (1875)  26  Ohio  St. 
■664,  20  Am.  Rep.  664  (where  joint  owner 
took  policy  in  names  of  other  joint  own- 
ers) ;  Dumphy  v.  Commercial  Union  As- 
sur.  Co.  (1915)  —  Tex.  — ,  174  S.  W. 
814  (where  a  policy  was  taken  in  the 
name  of  one  who  had  sold  property  for 
part  cash  by  the  husband  of  grantee). 

And  in  Franklin  M.  &  F.  Ins.  Co.  v. 
Drake  (1841)  2  B.  Mon.  (Ky.)  47,  a  pro- 
vision of  a  policy  held  by  a  joint  owner 
of  property,  requiring  notice   of  other 
insurance  on  his  behalf,  was  held  not  vio- 
lated by  reason  of  a  policy  effected  on 
behalf  of  other  joint  owners,  without  his 
authority    or    knowledge,    although    by 
mistake  his  interest  was  attempted  to 
be    covered.      The    court    said:    "And 
though  the  language  of  the  6th  article, 
'any    insurance    made    on    his    behalf,' 
is  broad  in  its  terms,  and  in  its  literal 
import  is  not  confined  to  an  insurance 
effected  by  himself  or  at  his  instance, 
yet  we  cannot  believe  that  it  was  the 
intention    of    the   parties,    or   that    the 
article    should   be    so   construed    as    to 
apply  to  any  other  insurance  than  those 
effected  by  himself  or  by  his  authority 
expressed  or  implied,  or  subsequent  sanc- 
tion.    ...     If  so,  then  might  he,  by 
the  act  of  another  without  his  knowledge 
or  consent,  and  even  against  his  will,  be 
made  either  to  forfeit  his  whole  policy 
for  a  failure  to  give  notice,  or  be  driven 
to  abandon  his  own  contract,  upon  which 
he  relied  for  indemnity,  as  to  one  half 
or  more,  and  to  seek  indemnity  against 
another  office  which  might  prove  to  be 
insolvent,  and  upon  a  policy  which  he 
had  no  hand  in  effecting.     The  stipula- 
tion requiring  notice  to  be  given  implies 
that  no  other  policy  was  meant  than  one 
that  was  or  should  be  effected  at  his  in- 
stance or  upon  his  authority.     Of  such 
policies  he  must  have  notice  and,  having 
notice,  might  be  required  to  give  it  to 
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the  office  at  which  he  had  insured.  But 
if  the  subsequent  insurance,  effected  on 
his  account  by  another  without  his 
knowledge  or  sanction,  be  embraced  by 
the  terms  of  the  article,  then  is  he  re- 
quired to  do  that  which  is  impossible 
for  him  to  do,  and,  by  the  literal  terms 
of  the  article,  subjected  to  a  forfeiture 
of  his  policy  for  his  failure  to  do  it. 
We  cannot  sanction  such  a  construction/' 
Ajid  in  Ginners'  Mut.  Underwriters  v- 
Wiley  (1912)  —  Tex.  Civ.  App.  — ,  147 
S.  W.  623,  it  was  held  that  a  provision 
against  other  insurance  in  a  policy  ob- 
tained by  the  owner  of  property  was  not 
violated  so  as  to  avoid  the  policy  be- 
cause a  policy  was  obtained  on  the  prop- 
erty without  the  owner's  authority  by 
one  having  a  lien  upon  it.  It  is  not 
clear,  however,  in  this  case,  whether  the 
latter  policy  purported  to  include  the 
property  owner's  interest. 

And  in  Taylor  v.  State  Ins.  Co.  (1899) 
107  Iowa,  275,  77  N.  W.  1032,  it  was 
held  that  a  provision  against  other  insur- 
ance in  a  policy  held  by  a  property  owner 
was  not  violated  w^here  he  had  stated  to 
an  insurance  agent  that  he  ought  to  have 
more  insurance  and  the  agent  assented 
and  the  companies  were  discussed,  but  he 
was  to  call  again  for  particulars,  and 
after  the  property  was  burned  the  agent 
issued  a  policy  from  data  and  informa- 
tion obtained  from  the  owner,  which  the 
company  promptly  repudiated.  The 
court  stated  that  the  policy  issued  in  no 
manner  violated  the  clause  against  ad- 
ditional insurance,  as  at  the  time  it  was 
issued  the  insurer's  liability  had  already 
attached  by  reason  of  the  destruction  of 
the  property. 

In  PhoDuix  Ins.  Co.  v.  Hague  (1896) 
--  Tex.  Civ.  App.  — ,  34  S.  W.  654,  the 
question  whether  there  was  a  violation 
of  the  provision  against  other  insurance 
contained  in  a  policy  procured  by  a  prop- 
erty owner  was  held  properly  left  to  the 
jury,  where  the  insured  testified  that  he 
instructed  an  insurance  agent  to  write 
policies  for  one  year,  and  that  the  poli- 
cies were  left  with  the  agent  and  never 
delivered  to  him,  and  that  the  agent's 
act  in  issuing  policies  for  three  years 
was  unauthorised,  and  that  he  did  not 
know  of  it  until  after  a  loss  occurred. 
The  court  stated  that,  if  the  policies  is- 
sued by  the  agent  were  materially  dif- 
ferent from  those  ordered  by  the  insured, 
they  were  not  his  unless   he  accepted 
them  or  ratified  them.    The  jury  in  this 
case  found  that  the  policies  obtained  by 
the  agent  were  not  in  force,  and  that 
there  was  not  therefore  a  violation  of 
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the  provision  of  the  policy  in  suit  against 
other  insurance. 

There  may  be  a  violation  of  the  pro- 
vision against  other  or  additional  insur- 
ance, although  a  policy  was  obtained 
without  a  property  owner's  consent  or 
authority,  if  he  afterward,  upon  learn- 
ing of  it,  acquiesces  in  it  or  ratifies  it. 

It  will  be  noticed  that  in  Gnat  v. 
Westchester  F.  Ins.  Co.  ante,  779, 
where  one  accepted  a  policy  upon  his 
property  which  was  obtained  by  his  son 
without  his  authority  or  knowledge,  and 
adjusted  a  loss  under  it,  there  was  held 
to  be  a  violation  of  a  provision  of  an- 
other policy  held  by  him,  against  the 
having  or  procuring  of  other  insurance, 
the  court  stating  that,  if  the  transaction 
was  one  with  an  unauthorized  agent  he 
ratified  it;  that  if  it  was  a  contract  made 
by  one  for  the  benefit  of  another,  he 
accepted  it,  and  that  if  it  was  a  gift 
made  by  son  to  father,  he  accepted  the 
gift. 

And  where  a  policy  was  procured  by 
the  insured's  wife  during  his  absence  and 
without  his  knowledge,  and  he  did  not 
learn  of  it  until  after  a  loss  had  occurred, 
but  then  made  a  compromise  with  the  in- 
surer issuing  such  policy,  it  was  held  that 
he  had  ratified  his  wife's  act,  and  that 
there  was  a  violation  of  a  provision  of 
another  policy  held  by  him  stipulating 
that  the  policy  should  be  void  if  he 
should  procure  other  insurance  without 
the  insurer's  consent.  German  Ins.  Co. 
V.  Emporia  Mut.  Loan  &  Sav.  Asso. 
(1900)  9  Kaa.  App.  803,  59  Pac.  1092. 

And  in  Hughes  v.  Insurance  Co.  (1894) 
40  Neb.  626,  69  N.  W.  112,  there  was  held 
to  be  a  violation  of  such  a  provision  in 
a  policy  held  by  a  property  owner  where 
he  learned,  after  a  loss  had  occurred, 
that  his  agent  had  obtained  another 
policy,  and  then  made  a  settlement  with 
the  company  issuing  such  policy,  the 
court  holding  that,  although  the  agent's 
act  was  unauthorized,  the  insured's  rati- 
fication related  back  to  the  date  of  the 
policy. 

In  McKelvy  v.  German  American  Ins. 
Co.  (1894)  161  Pa.  279,  28  Atl.  1115, 
where  the  wife  of  insured  had  without 
his  knowledge  procured  a  policy,  it  was 
recognized  that,  if  the  insured  had,  upon 
first  learning  of  its  existence  after  a  loss, 
surrendered  the  policy  obtained  by  his 
wife,  or  notified  the  company  issuing  it 
that  he  disclaimed  any  benefit  thereun- 
der, there  would  have  been  no  breach  of 
the  condition  of  a  policy  obtained  by  him 
personally  for  other  insurance;  but  in 
this  case  an  instruction  that  if,  upon 
discovering  the  existence  of  the  policy, 
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the  insured  told  the  agent  of  the  com- 
pany which  issued  the  policy  to  him  that 
he  did  not  recognize  the  other  policy, 
and  stood  on  the  policy  obtained  by  him, 
the  latter  policy  would  not  be  avoided, 
was  held  erroneous,  because  there  was 
no  evidence  warranting  such  charge. 

In  Nelson  v.  Atlanta  Home  Ins.  Co. 
(1897)  120  N.  0.  302,  27  S.  E.  38,  where 
there  was  no  pretense  but  that  an  agent 
who  obtained  a  policy  in  the  name  of  a 
property  owner  acted  voluntarily,  and 
without  the  knowledge  or  consent  of  the 
property  owner,  it  was  held  that,  al- 
though the  latter  did  not  immediately  re- 
turn it,  and  after  a  fire  sent  a  proof  of 
loss  to  the  company  issuing  it,  there  was 
no  ratification,  as  there  could  be  no  rati- 
fication after  the  property  had  been  de- 
stroyed of  a  policy  obtained  without  his 
knowledge,  which  he  had  never  intended 
to  accept. 

And  in  Dwelling  House  Ins.  Co.  v. 
Gamer  (1894)  56  HL  App.  199,  it  was 
held  that  the  acceptance,  after  a  loss,  by 
the  insured  of  the  benefit  of  a  policy  re- 
newed by  an  agent  without  authority,  of 
which  he  had  no  knowledge  until  after 
the  loss  occurred,  did  not  work  a  for- 
feiture of  another  policy  forbidding 
other  insurance.  The  court  said:  ''It  is 
not  ar^ed  that  the  policy  now  involved 
was  vitiated  by  the  fact  that  another 
policy  covering  the  same  property  waa 
afterward  issued  without  the  knowledge 
or  authority  of  the  plaintiff,  but  that  his 
acceptance  of  the  benefits  of  such  policy 
amounted  to  a  ratification  of  the  act  of 
the  agent  in  renewing  it,  and  worked  a 
forfeiture  of  the  present  policy  the  same 
as  though  it  had  been  issued  with  his 
knowledge  and  consent  in  the  first  place. 
The  object  of  the  clause  by  which  other 
insurance  shall  work  a  forfeiture  is  to 
prevent  the  moral  hazard  arising  from 
double  and  excessive  insurance.  In  May 
on  Insurance,  §  365e,  the  author,  after 
stating  the  inharmonious  views  of  dif- 
ferent courts  upon  the  meaning  and  ef- 
fect of  such  clauses,  says :  'The  real  test 
is  a  condition  of  the  insured's  motive  for 
the  preservation  of  the  property.  If  he 
thinks  he  has  double  insurance,  the  very 
evil  the  company  intended  to  avoid  ex- 
ists.' The  converse  must  also  be  true, 
that  if  he  is  not  aware  of  the  other  in- 
surance his  motive  for  the  preservation 
of  the  property  cannot  be  unfavorably 
affected  thereby.  This  is  aside  from  the 
question  of  the  validity  of  the*  other  in- 
surance, which  has  by  many  courts  been 
considered  important.  Here  the  insured 
was  not  aware  of  the  other  insurance  un- 
til after  the  fire,  and  the  moral  hazard 
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was,  of  course,  not  increased;  nor,  in  a 
technical  sense,  was  the  other  insurance 
effective  during  the  continuance  of  the 
risk,  so  far  as  he  was  concerned,  because 
it  was  unknown,  and  the  minds  of  the 
insurer  and  the  insured  had  not  met  in 
regard  to  it.  It  did  not  become  effective 
until  after  the  fire,  when,  for  the  first 
time,  it  was  known  to  the  assured  and 
accepted  by  him.  Whether,  after  the 
loss,  he  could  accept  and  so  bind  the  in- 
surer need  not  be  discussed;  but  assum- 
ing that  he  could,  as  was  conceded  by  the 
insurer's  recognition  and  payment  of  his 
claim,  the  point  is  whether  the  appellant 
can  be  heard  to  say  that  such  acceptance 


related  back  to  the  issuance  of  the  policy 
and  made  it  effective  during  the  continu- 
ance of  the  risk  within  the  purview  and 
meaning  of  the  clause  in  question.  We 
are  inclined  to  hold  that,  considering  the 
object  of  this  clause,  it  is  met  only  by 
such  insurance  as  the  assured  knows  of 
and  regards  as  in  force  during  the  con- 
tinuance of  the  risk,  and  which  is  calcu- 
lated to  affect  his  motive  for  the  preser- 
vation of  the  property,  and  not  by 
insurance  which  afterward  becomes  ef- 
fective merely  because  of  a  subsequent 
acceptance^  which  could  not  affect  such 
motive."  J.  T.  W. 


ARKANSAS  supreme:  COURT. 

CLARENCE  HANKINS,  Appt, 

V. 

STATE  OF  ARKANSAS. 

(—  Ark.  — ,  201  S.  W.  832.) 

Homicide  ^  irresistible  Impulse  as  de« 
fense. 

1.  Irresistible  impulse  which  is  the  re- 
sult solely  of  disease  of  the  brain  is  a  de- 
fense to  a  prosecution  for  homicide. 

For  other  cases,  see  Criminal  Law,  L  6,  in 
Dig.  1-52  y.  B. 

Criminal   law  —  trial  —  question   for 
court  and  jury. 

2.  While  the  question  of  the  existence  of 
mental  disease  at  the  time  of  the  commis- 
sion of  a  crime  is  for  the  jury,  the  further 
question  whether  or  not  it  was  such  as  to 
destroy  responsibility  is  for  the  court. 
For  other  cases,  see  Trial,  II,  o,  -J,  in  Dig, 

1-52  iV.  8, 

Homicide  —  defenses  —  insanity. 

3.  One  is  not  responsible  for  killing  an- 
other if  at  the  time  of  the  act  he  was  un- 
der such  a  defect  of  reason  from  disease  of 
mind  as  not  to  know  the  nature  and  qual- 
ity of  his  act,  or,  if  he  did  know  it,  he  did 
not  know  that  it  was  wrong,  or,  if  he  knew 
the  nature,  quality,  and  wrongfulness  of  it, 
he  was  under  such  duress  of  mental  disease 
as  to  be  unable  because  of  the  disease  to 
resist  committing  it. 

For  other  cases,  see  Criminal  Law,  /.  h,  in 
Dig,  1-52  N.  8. 


Note.  *^  For  irresistible  impulse  as  ex- 
cuse for  crime,  see  annotation  following  this 
case,  post,  794,  and  references  therein  to 
annotations  on  related  questions. 

For  the  admissibility  6i  nonexpert  opin- 
ions as  to  sanity  or  insanity,  see  note  to 
Ryder  v.  State,  38  L.R.A.  721. 

Generally  for  "Mental  condition  as  affect- 
ing criminal  responsibility,''  see  that  sub- 
title under  the  title  "Criminal  Law,"  in  the 
L.R.A.  Indexes. 


Eivldenoe  —  opinion  —  Insanity. 

4.  Nonexpert   witnesses   cannot   give    an 
opinion  as  to  sanity  without  any  facts  upon 
which  the  opinion  is  based. 
For  other  oases,  see  Evidence,   VIL  e,  in 

Dig.  1-52  N.  8, 

(December  22,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Drew  County 
convicting  him  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  A  Harris,  for  appellant: 

In  the  capital  case  the  record  must  af- 
firmatively show  the  presence  of  the  defend- 
ant at  each  substantive  step  of  the  trial. 

Duncan  v.  State,  110  Ark.  623,  162  S.  W. 
573. 

Limiting  the  argument  is  a  judicial  dis- 
cretion and  should  not  be  arbitrarilv  exer- 
clsed. 

Vaughan  v.  State,  58  Ark.  367,  24  S.  W. 
885;  2  R.  C.  L.  407,  408. 

Before  the  opinions  of  nonexpert  wit- 
nesses on  the  subject  of  insanity  can  ].)e 
made  admissible  in  evidence,  the  speciiic 
facts  upon  which  the  opinions  are  based 
must  first  be  stated  by  the  witnesses,  or 
their  testimony  must  show  that  such  inti- 
mate and  close  relations  have  existed  be- 
tween the  party  alleged  to  be  insane  and 
themselves  as  to  lead  to  the  conclusion  that 
their  opinions  will  be  justified  by  their  op- 
portunities for  observing  the  party. 

Dewein  v.  State,  120  Ark.  311,  179  S.  W. 
346;  Schuman  v.  State,  106  Ark.  362,  153 
S.  W.  611;  Price  v.  State,  114  Ark.  412, 
170  S.  W.  235. 

Messrs.  John  D.  Arbuckle,  Attorney 
General,  and  T.  W.  Campbell,  Assistant 
Attorney  General,  for  the  State: 

The  existence  of  an  insane  delusion  is  a 
defense  in  a  criminal  case  only  when  the 
imaginary  state  of  facts,  if  real,  would  jus- 
tify or  excuse  the  crime. 
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Boiling  y.  State,  54  Ark.  588,  16  S.  W. 
658;  Bell  v.  SUte,  120  Ark.  530,  180  S.  W. 
186. 

It  is  not  error  lor  the  trial  court  to  re- 
fuse to  give  a  requested  instruction  which 
seeks  to  single  out  a  particular  class  oi 
testimony  and  direct  the  jury's  attention 
especially  to  it. 

Quartermous  v.  State,  95  Ark.  48,  127 
S.  W.  951;  Jackson  v.  SUte,  103  Ark.  21, 
145  S.  W.  559;  Jenkins  v.  Quick,  105  Ark. 
467,  151  S,  W.  1021. 

The  trial  court  was  correct  in  refusing 
to  permit  counsel  for  defendant  to  read  in 
evidence  excerpts  from  books  on  insanity. 

Feige  v,  Stote,  128  Ark.  465,  194  S.  W. 
865. 

It  is  only  when  "the  court  shall  be  of 
opinion  that  there  are  reasonable  grounds 
to  believe  that  the  defendant  is  insane" 
that  the  statute  authorizes  a  postponement 
of  the  trial  and  an  inquiry  into  the  sanity 
of  the  defendant. 

Beard  v.  State,  79  Ark.  293,  95  S.  W.  995, 
97  S.  VV.  667,  9  Ann.  Gas.  409;  Harding  v. 
State,  94  Ark.  65,  126  S.  W.  90;  Duncan  ▼. 
J>tate,  110  Ark.  523,  162  S.  W.  573. 

It  is  not  the  province  of  the  appellate 
court  to  consider  whether  the  verdict  is  in 
accordance  with  the  preponderance  of  tlie 
evidence.  It  will  inquire  only  whether  there 
was  any  legal  evidence  to  support  the  ver- 
dict. 

Uhea  V.  SUte,  104  Ark.  162,  147  S.  W. 
403 ;  Coats  v.  SUte,  101  Ark.  51,  141  S.  W. 
197. 

Woodv  J<*  delivered  the  opinion  of  the 
court : 

A  little  before  midnight  on  Wednesday, 
August  15,  1917,  Clarence  Hankine  shot  and 
killed  his  wife,  Willie  Bob  Hankins,  who 
at  the  time  was  staying  at  the  home  of 
her  mother,  Mrs.  Symantha  Simmons,  in 
the  town  of  Monticello,  Drew  county,  Ar- 
kansas. He  was  indicted  for  the  crime  of 
murder  in  the  first  degree,  was  tried,  con- 
victed, and  sentenced  to  imprisonment  for 
life  in  the  sUto  penitentiary,  and  he  ap- 
peals to  this  courts 

The  killing  was  admitted,  and  appellant 
set  up  the  defense  of  insanity.  The  testi- 
mony adduced  on  behalf  of  the  state  tended 
to  show  that  about  a  month  prior  to  the 
killing  appellant  and  his  wife  "had  not 
been  getting  along  well."  She  had  gone  to 
the  home  of. her  mother  because  of  his  mis- 
treatment of  her.  On  Tuesday  night  before 
the  killing  he  went  to  the  home  of  his 
mother-in-law,  so  she  testifies,  and  "seemed 
as  kind  and  friendly  as  he  had  been  at  any 
time."  He  had  two  small  children.  His 
wife  and  children  went  to  bed  about  7:30 
p.   M.    Clarence   went   out   on   the   gallery 


and  sat  a  while,  then  went  in  and  played  on 
the  organ  a  while,  then  went  out  on  the 
gallery  and  smoked  a  cigarette,  then  went 
and  got  some  water,  then  went  back  on  the 
gallery  and  sat  awhile.  Then  he  went  into 
his  wife's  room,  waked  her  up,  and  began 
to  fuss  with  her.  He  then  went  out  in  the 
yard.  His  wife  said  that  he  was  going 
home  to  stay,  but  directly  he  came  back  and 
asked  for  his  shoes.  His  wife  said,  '^Clar- 
ence,  I  ought  to  take  a  chair  and  knock 
you  over  the  head."  He  replied,  "Willie 
Bob,  if  you  put  as  much  as  the  weight  of 
your  hand  on  me,  I  will  kill  you."  The 
next  night  lie  came  back  and  entered  the 
house  through  the  back  way,  asked  Mrs. 
Simmons  how  much  he  owed  her  for  board, 
and  told  her  he  was  going  away.  When  she 
informed  him  how  much  he  owed  he  made 
no  reply,  but  went  across  the  hall  into  the 
room  where  hie  wife  and  babies  were  sleep- 
ing. His  wife  got  up  and  went  into  the 
hall.  He  told  her  was  going  away.  When 
they  got  on  the  gallery,  she  said.  ''Clarence, 
why  did  you  go  off  and  Ulk  about  meT' 
He  said,  "Willie  Bob,  I  did  not  do  it."  She 
said,  "Vou  did  talk  about  me  to  two  or 
three."  He  said,  "It's  a  lie;  I  did  not  Ulk 
about  you."  In  just  a  little  while  a  pistol 
shot  was  heard,  and  she  said,  "Oh,  Clar- 
ence has  killed  me ! "  He  tiien  ran  off.  Mrs. 
Simmons  sUted  she  saw  no  cause  for  his 
leaving  her  house  on  Tuesday  night.  He 
came  out  on  the  porch  as  usual  and  Ulked 
with  her  the  same  as  he  always  had. 

Two  or  three  witnesses  testified  that  on 
Wednesday  night  a  short  time  before  the 
killing  appellant  was  trying  to  borrow  a 
gun,  and  stated  that  he  was  going  to  a  cer- 
tain place,  and  did  not  know  but  that  he 
would  have  trouble;  that  he  was  going  to 
leave  for  a  little  while,  and  it  might  blow 
over.  One  of  them  let  appellant  have  hi  a 
pistol.  Another  testified  that  he  had  a  con- 
versation with  appellant  Wednesday  morn- 
ing. Appellant  said  that  on  Monday  night, 
after  he  and  his  wife  had  been  in  bed 
awhile,  his  wife  got  up  and  went  out,  and 
a  little  while  afterwards  he  got  up  and 
went  out.  He  found  his  wife  out  there 
about  the  lot,  and  there  was  a  man  out 
there,  who  came  across  the  branch  towards 
the  bam.  Clarence  said  he  ought  to  shoot 
him,  but  thought  it  was  beet  to  go  away. 
This  witness  testified  on  cross-examination 
that  he  had  known  the  appellant  for  eight 
years,  and  had  been  working  with  him  for 
four  or  Ave  years;  that  within  the  last 
month  before  the  killing  he  had  noticed  a 
change  in  appellant's  disposition,  his  ap- 
pearance, and  actions.  "He  was  inattentive 
and  seemed  like  something  was  bearing  on 
his  mind." 

Appellant     told     another     witness     on 
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Wednesday,  before  the  killing  that  night, 
about  separating  from  his  wife  the  night 
before,  and  said  he  was  going  to  leave,  and 
talked  as  though  he  wanted  to  injure  her 
some  way.  This  witness  saw  appellant  in 
jail  the  next  day,  and  appellant  then  said 
to  witness  that  he  was  sorry  for  what  he 
had  done  and  wished  he  had  done  what  wit- 
ness had  advised  him  to  do,  saying  that  if 
he  had  he  would  not  have  been  in  the  trou- 
ble he  was  then  in.  He  remarked  that  ''they 
were  liable  to  break  his  neck,  but  that  death 
was  short  that  way,  and  would  be  that 
quick,"  snapping  his  finger.  In  the  con- 
versation he  said  that  he  was  leaving  his 
wife  on  account  of  someone  being  there. 
The  witness  who  had  this  conversation  was 
a  brother-in-law  to  appellant,  and  stated 
that  the  talk  about  his  wife  had  been  wor- 
rying appellant  a  whole  lot. 

On  behalf  of  the  appellant  the  testimony 
tended  to  show  that  his  reputation  for 
petfce  and  quiet  was  good.  One  witness, 
who  had  known  appellant  all  his  life,  stated 
that  about  thirteen  years  before  appellant 
stayed  at  her  house  about  three  or  four 
months,  during  which  time  he  was  struck 
by  lightning,  which  rendered  him  uncon- 
scious eight  or  ten  minutes.  After  that  he 
could  not  work  in  the  sun  at  all,  and  did 
not  seem  like  the  same  boy. 

Another  witness,  a  sister-in-law,  had 
known  him  about  three  years,  and  had  lived 
in  the  same  house  with  him  for  nearly  a 
vear,  and  had  worked  in  the  mill  with  him. 
She  stated  that  she  noticed  a  difference  in 
the  way  he  worked  after  his  first  separation 
from  his  wife,  which  occurred  about  three 
or  four  weeks  before  the  killing.  After  the 
separation  he  would  often  quit  his  work  for 
hours,  and  just  stare  around  the  shop.  She 
thought  he  was  insane. 

Several  witnesses,  who  had  known  him 
intimately  and  had  had  an  opportunity  to 
observe  him  closely,  testified  that  after  his 
first  separation  from  his  wife  he  seemed 
very  nervous  and  absent-minded,  neglected 
his  work,  and  tried  to  avoid  people.  He 
could  not  remember  anything,  and  made  a 
good  many  mistakes  in  his  work. 

It  was  shown  that  there  was  consider- 
able talk  around  the  mill  about  his  wife  and 
another  man.  His  sister  testified  that  he 
worried  a  great  deal  about  his  trouble,  and 
got  to  where  he  could  not  attend  to  his 
work.  "He  would  not  notice  us.  He  was 
like  he  was  in  a  dream  or  something.*' 

Another  witness,  who  had  known  him 
for  twelve  years,  and  had  worked  with  him 
pretty  near  all  that  time  at  the  mill,  stated 
that  he  noticed  a  great  change  in  the  ap- 
pearance of  appellant  before  the  killing. 
"He  seemed  to  be  in  powerful  low  spirits." 
Monday   night   preceding   the   killing   wit- 


ness met  the  appellant,  and  he  did  not  no- 
tice witness  nor  speak  to  him.  He  did  not 
seem  to  realize  who  witness  was,  or  that 
he  was  anyone  at  all.  This  caused  witness 
to  say  to  himself,  "Old  boy,  you're  all  in; 
just  about  ready  for  the  asylum." 

Appellant's  brother-in-law,  who  had  grown 
up  with  him,  testified  that  from  the  time 
of  the  first  separation  it  seemed  that  ap- 
pellant's head  "was  giving  way  on  him 
right  along,  and  he  did  not  seem  in  a  nor- 
mal state  of  mind  at  all."  He  came  to  wit- 
ness's house  three  or  four  hours  after  the 
homicide,  and  was  in  an  awful  fix.  He 
said,  "Don't  let  no  bunch  get  hold  of  me." 
He  was  muddy  up  to  his  knees  and  did  not 
have  on  any  hat.  They  carried  him  to  town 
and  turned  him  over  to  the  jailer,  and  when 
he  was  searched  a  small  vial  of  chloroform 
was  found  in  his  pocket. 

Another  sister  testified  that  the  mominp^ 
before  the  killing  he  came  to  her  house  and 
acted  very  peculiarly;  did  not  speak  a  word, 
but  went  through  all  the  drawers  of  her 
bureau,  which  caused  her  to  remark  to  her 
husband  that  she  "believed  he  was  goin^ 
crazy."  She  "firmly  believed  that  he  was 
losing  his  mind." 

One  of  the  witnesses  testified  that  he  h^d 
known  the  appellant  ten  or  fifteen  years; 
that  the  morning  before  the  killing  the  ap- 
pellant came  to  witness's  store  and  told 
him  he  was  going  to  Hampton  to  deliver 
some  goods  and  collect  for  some  goods  for 
an  instalment  house.  Witness  said  some- 
thing to  appellant  about  working  at  the 
mill.  Appellant  said  he  had  not  worked 
there  for  two  months.  He  told  witness  how 
he  ran  the  instalment  business.  There  was 
no  reason  for  him  to  tell  this  to  witness  if 
he  was  not  working  for  an  instalment  house. 

Another  witness  stated  that,  sometime  be- 
fore the  killing,  "he  would  work  on  a  loom 
half  a  day;  did  not  know  what  he  was  do- 
ing; seemed  addled." 

The  mother  of  appellant  testified  that 
when  he  was  about  four  veara  old  he  had 
choking  sensations,  and  that  he  was  never 
normal  in  his  life;  that  after  he  was  struck 
by  lightning  he  never  could  work  in  the 
sun  any  diore,  and  had  bad  spells  of  nerv- 
ous prostration.  He  and  his  wife  got  along 
well  after  they  were  married  until  the 
separation.  "He  loved  his  wife  too  much, 
and  finally  went  crazy  about  it."  There 
was  a  great  deal  of  insanity  in  the  family 
of  witness.  Nine  members  of  the  family 
w^ere  crazy.  The  night  before  the  killing 
appellant  came  to  witness's  house  nearly 
wild.  He  said,  "My  Grod,  she  is  guilty,  so 
help  me  God."  She  tried  to  put  him  to 
sleep,  but  he  would  not  go  to  bed.  She  put 
her  arms  about  him  and  tried  to  hold  him 
down  on  the  sofa,  but  he  would  lie  awhile 
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and  start  to  get  up.  At  length  witness 
dropped  off  to  sleep,  and  when  8h«  awoke 
appellant  was  gone  and  the  door  was  wide 
open. 

The  jailer  testified  that  when  appellant 
was  received  at  the  jail  he  seemed  as  a 
child  and  had  to  be  dealt  with  as  such.  He 
fell  asleep  and  slept  all  that  day  and  all 
that  night  and  part  of  the  next  day;  did 
not  wake  up  even  when  it  was  raining. 
Since  that  time  his  physical  and  mental 
condition  had  improved,  and  the  jailer  did 
not  consider  him  to  be  an  insane  man. 

Dr.  Stanley  M.  Gates  had  been  treating 
the  appellant  about  five  months  befiire  he 
killed  his  wife.  Appellant  thought  he  had 
Inng  trouble.  Appellant  was  mistaken  about 
this.  The  doctor  circumcised  him,  and  he 
did  not  even  flinch  while  the  operation  was 
going  on.  Appellant  said  that  life  was  a 
hell  to  him,  and  that  he  did  not  care  for 
anything.  He  was  in  a  very  bad  condition 
physically  and  was  very  nervous.  The  doc- 
tor visited  him  after  he  was  put  in  jail. 
He  was  also  verv  nervous  then.  He  would 
talk  disconnectedly,  and  his  jaws  worked 
peculiarly.  The  doctor,  after  qualif3dng  as 
an  alienist,  testified  that  in  his  opinion  the 
appellant  was  suffering  from  paranoia,  and 
stated  the  symptoms  which  he  described 
indicated  that  he  was  so  afflicted.  He  gave 
it  as  bis  opinion  that  the  appellant  at  times 
did  not  know  the  difference  between  right 
and  wrong,  and  did  not  realize  the  oonse- 
quenees  of  his  act  when  he  shot  and  killed 
his  wife.  It  was  the  opinion  of  the  expert 
that  appellant  felt  justified  in  doing  the 
act,  and  in  his  opinion  appellant  was  still 
insane. 

Three  witnesses  who  were  not  experts  and 
who  had  had  no  intimate  aeqnaintance  or 
association  with  appellant  were  permitted 
to  state,  over  the  objection  of  appellant, 
that  they  were  with  him  or  saw  him  at  a 
show  on  the  night  of  the  killing  and  there 
was  nothing  in  his  conduct  to  indicate  that 
he  was  insane.  This  testimony  was  elicited 
in  response  to  a  leading  question  as  to 
whether  there  was  anything  in  his  conduct 
or  appearance  that  indicated  that  he  was 
insane. 

The  court  gave  correct  instructions  on 
the  law  of  murder  as  applied  to  the  facts 
from  the  state's  viewpoint  of  the  evidence. 
The  court  in  several  of  its  instructions  also 
declared  the  law  applicable  to  the  defense 
of  insanity  as  disclosed  by  the  testimony 
adduced  by  the  appellant.  Among  other 
instructions  the  court  gave  the  following: 
"(24)  The  court  instructs  the  jury*  that, 
even  though  you  should  believe  from  the 
evidence  that  the  defendant  was  suffering 
from  a  delusion  that  his  wife  was  too 
friendly  with  other  men,  and  that  d^end- 


ant  acted  upon  this  delusion  when  he  fired 
the  fatal  shot,  yet  this  delusion  would  not 
justify  the  defendant  in  taking  the  life  of 
his  wife,  nor  excuse  him  from  criminal  re- 
spcmsibility." 

The  appellant  objected  specifically  to  the 
giving  of  the  above  instruction,  and  re- 
quested the  court  to  modify  the  same  by 
adding  the  following:  "Unless  you  further 
find  from  a  preponderance  of  the  evidence 
that  the  defendant  at  the  time  of  the  act 
was  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing, 
or,  if  he  did  know  it,  that  he  did  not  know 
he  was  doing  what  was  wrong,  or,  if  he 
knew  the  nature  and  quality  of  the  act  and 
knew  that  it  was  wrong,  that  he  was  under 
such  duress  of  mental  disease  as  to  be  un- 
able because  of  the  disease  to  resist  the 
doing  of  the  wrong  act,  which  was  the  re- 
sult solely  of  his  mental  disease.'^ 

The  facts  of  this  record  present  a  proper 
case  for  the  application  of  the  law  of  in- 
sanity as  announced  by  this  court  in  the 
recent  case  of  Bell  v.  State,  120  Ark.  535, 
568-555,  180  S.  W.  186.  In  that  case  we 
reviewed  the  previous  decisions  of  our  own 
court  and  the  authorities  generally  upon 
the  subject,  and  endeavored  to  announce 
succinctly  and  clearly  the  legal  rules  or 
tests  that  should  be  applied,  according  to 
the  facts  in  any  case,  by  which  the  jury 
should  be  guided  in  considering  the  evi- 
dence in  order  to  determine  whether  the  ac- 
cused is  responsible  for  the  crime  charged 
where  his  only  defense  is  that  of  insanity. 

In  Boiling  v.  State,  54  Ark.  588,  601- 
603,  16  S.  W.  662,  we  approved  the  rules  in 
M'Naghten's  Case,  10  Clark  &  F.  199,  8 
Eng.  Reprint,  718,  to  wit:  That  to  estab- 
lish a  defense  on  the  ground  of  insanity  it 
must  be  proved  by  a  preponderance  of  the 
evidence  that  at  the  time  of  committing 
the  act  the  accused  was  under  such  defect 
of  reason,  from  disease  of  the  mind,  as  not 
to  know  the  nature  and  quality  of  the  act 
that  he  was  doing,  or,  if  he  did  know  it, 
that  he  did  not  know  that  he  was  doing 
wrong. 

And  the  further  rule;  to  wit,  that  if  the 
defendant  labors  under  a  partial  delusion 
only,  and  is  in  other  respects  sane,  he  must 
be  considered  in  the  same  situation  as  to 
responsibility  as  if  the  fact  with  respect  to 
which  the  delusion  exists  were  real. 

In  approving  these  rules  of  M'Naghten's 
Case  the  court  did  not  hold  that  the  doc- 
trine of  irresistible  impulse  caused  by  dis* 
ease  of  the  mind  would  not  be  a  good  de- 
fense in  cases  where  the  evidence  adduced 
warranted  it. 
I  In  Boiling  v.  State,  supra,  the  court  was 
of  the  opinion  that  the  evidence  did  not 
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warrant  an  instruction  on  irresistible  im- 
pulse, and  gave  this  as  one  of  the  reasons 
wliy  the  ruling  of  the  trial  court  was  cor- 
rect in  refusing  prayers  for  instructions  on 
that  subject,  and  as  a  further  reason  this 
court  held  that  the  offered  prayers  on  that 
subject  made  no  distinction  between  the  ir- 
resiHtible  impulse  arising  out  of  mere  pas- 
sion or  revenge,  and  impulse  when  the  prod- 
uct of  a  diseased  mind. 

Now  it  seems  to  us,  en  passant,  that  this 
court,  in  Boiling  v.  State,  supra,  did  not 
have  the  correct  view  of  the  evidence  on  the 
issue  of  irresistible  impulse;  for  the  testi- 
mony tended  to  prove  that  Boiling  was  af- 
flicted with  paranoia  or  delusional  insanity 
which  had  progressed  to  the  stage  of  sus- 
picion and  persecution,  in  which  stage  the 
homicide  tendency  or  mania  is  most  pro- 
noimced.  Whart.  &  S.  Med.  Jur.  p.  828, 
§  1031  b,  p.  1035.  But,  be  this  as  it  may, 
the  point  we  wish  to  stress  here  is  that  the 
comments  of  this  court  in  passing  upon  the 
prayers  for  instructions  in  Boiling  v.  State 
$^how  that  the  court  had  in  mind,  and  did 
not  intend  to  ignore,  the  doctrine  that  ir- 
resistible impulse  is  a  defense  to  a  charge 
of  murder  when  such  impulse  is  the  product 
of  a  diseased  mind. 

That  this  court  in  that  case  did  not  in- 
tend to  ignore  or  overrule  the  doctrine  of 
irresistible  impluse  is  further  shown  by  the 
fact  that  this  court,  in  Williams  ▼.  State, 
oO  Ark.  511,  9  S.  W.  5,  had  held  that,  where 
one  ''in  consequence  of  insanity  is  rendered 
imable  to  control  his  actions  by  the  great 
excitement  or  distress  which  preyed  upon 
his  mind  at  the  time  the  act  charged  was 
done,"  he  is  not  responsible  for  such  act. 
Judges  Cockrill  and  Battle  made  the  opin- 
ion in  Williams  v.  State,  supra,  which  was 
about  two  years  before  the  decision  in 
Boiling  V.  State,  supra.  The  same  great 
judges  took  part  in  the  latter  decision,  and 
we  may  be  sure  that,  if  the  court  had  in- 
tended by  approving  the  rules  in  M'Nagh- 
ten's  Case  to  ignore  or  to  announce  any  doc- 
trine contrary  to  the  doctrine  in  Williams 
V.  State,  supra,  Judge  Hemingway,  who 
voiced  the  opinion  of  the  court  in  Boiling 
y.  State,  supra,  would  have  so  stated  in  ex- 
press terms. 

We  have  reached  the  conclusion,  there- 
fore, that  this  court,  by  approving  the  rules 
substantially  of  M'Nagh ten's  Case  in  Boi- 
ling V.  State,  supra,  did  not  intend  to  enun- 
ciate any  rule  that  was  in  conflict  with 
the  doctrine  that,  when  a  homicide  is  com- 
mitted through  an  irresistible  impulse 
which  is  the  result  solely  of  the  disease  of 
the  brain,  the  person  cconinitting  the  homi- 
cide under  such  duress  of  mental  disease 
is  excused.  In  coming  to  this  conclusion 
we  are  not  unmindful  of  the  fact  that  the  | 
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rules  of  M'Naghten's  Case  hare  been  severe* 
ly  criticised  as  being  unsound  generally 
and  in  conftiot  with  the  above  doctrine.  In- 
asmuch as  we  approved  these  rules  in 
Boiling  V.  State,  supra,  without  comment, 
it  may  be  well  to  note  here  and  briefly  re- 
view the  criticisms  made  upon  these  rules, 
and  then  give  our  reasons  for  approving 
the  rules. 

The  supreme  court  of  New  Hampshire 
wholy  repudiates  the  M'Naghten  rules. 
Indeed,  that  court  goes  to  the  extreme  view 
of  holding  that  no  legal  rules  of  tests  should 
be  declared  by  the  court  as  a  guide  to  the 
jury  in  determining  whether  or  not  the  de- 
fense of  insanity,  in  any  given  case,  should 
avail  the  accused.  The  doctrine  of  the  New 
Hampshire  cases  i^  that  insanity  is  a  dis- 
ease of  the  mind;  that  an  act  which  results 
from  a  disease  of  the  mind  is  not  criminal ; 
that  whether  or  not  a  person  accused  of 
crime  is  afflicted  with  a  mental  disease,  and 
whether  or  not  the  crime  was  the  result  of 
such  disease,  and  whether  the  will  of  the 
accused  by  reason  of  a  disease  of  the  mind 
was  overcome  by  an  impulse  which  he  could 
not  resist,  are  all  questions  of  fact;  that 
the  entire  question  of  responsibility  where 
the  defense  is  insanity  is  one  of  fact,  to  he 
submitted  to  the  jury ;  that  the  jury  should 
be  told  that  the  only  issue  for  it  to  deter- 
mine is  whether  the  killing  was  the  oiX- 
spring  or  product  of  mental  disease;  and 
that  tlieir  verdict  should  be  guilty  or  not 
guilty,  according  as  they  find  that  fact  to 
be.  State  v.  Jones.  50  N.  H.  369,  398.  309, 
9  Am,  Rep.  242;  State  v.  Pike,  49  N.  H. 
399,  442,  6  Am.  Rep.  533. 

In  the  latter  case,  the  court  concludes  its 
discussion  of  the  M'Naghten  rules,  and  tlie 
decisions  of  the  courts  approving  them,  as 
follows:  "The  whole  difficulty  is  that 
courts  have  undertaken  to  declare  that  to 
be  law  which  is  a  matter  of  fact.  The  prin- 
ciples of  the  law  were  maintained  at  the 
trial  of  the  present  case,  when,  experts  hav- 
ing testified,  as  usual,  that  neither  knowl> 
edge  nor  delusion  is  the  test,  the  court  in- 
structed the  jury  that  all  tests  of  ment4il 
disease  are  purely  matters  of  fact,  and  that 
if  the  homicide  was  the  offspring  or  product 
of  mental  disease  in  the  defendant  he  was 
not  guilty  by  reason  of  insanity." 

In  Parsons  v.  State,  81  Ala.  677,  695,  60" 
Am.  Rep.  192,  2  Sor  866,  7  Am.  Crim.  Rep. 
266,  the  court  says:  "The  rule  in  M'Nagh- 
ten's  Case,  as  decided  by  the  English  judges 
and  supposed  to  have  been  adopted  by  the 
court,  is  that  the  defense  of  insane  delusion 
can  be  allowed  to  prevail  in  a  criminal 
case  only  when  the  imaginary  state  of  facts 
would,  if  real,  justify  or  excuse  the  act. 
.  .  .  It  holds  a  partially  insane  person 
as  responsible  as  if  he  were  entirely  sane,. 
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and  it  ignores  the  poBsibility  of  crime  being  | 
committed  under  the  duress  of  an  insane  > 
delusion  operating  upon  a  human  mind  the 
integrity  of  which  is  destroyed  or  impaired 
by  disease,  except,  perhaps,  in  eases  where 
the  imaginary  state  of  facts,  if  real,  would 
«xcu8e  or  justify  the  act  done  un^er  thftir 
influence." 

The  decisions  in  these  cases  are  bv  exceed- 
ingly  able  courts,  and  all  the  opinions  are 
to  be  commended  for  their  vast  research 
and  great  learning.  The  opinions  of  the 
New  Hampshire  and  Alabama  courts,  for 
the  most  part,  are  in  harmony  with  the 
views  expressed  by  many  physicians  in  their 
treatises  cm  medical  jurisprudence  of  in- 
sanity. Ray,  Med.  Jur.  of  Insanity,  p.  48, 
§§  27  et  seq.;  Dr.  James  Hendrie  Lloyd  on 
Insanity,  1  Whart.  k  S.  Med.  Jur.  chap. 
27,  pp.  539  %t  seq.,  572;  1  Clevenger,  Med. 
Jur.  of  Insanity,  pp.  19  et  seq.,  26;  Beck, 
Med.  Jur.  of  Insanity,  pp.  793  to  798. 

It  is  not  surprising  to  find  these  learned 
medics,  who  have  written  upon  the  subject 
of  insanity  strictly  from  the  scientific  view- 
point of  the  physician  and  alienist,  re- 
pudiating all  legal  rules  or  tests  that  have 
been  announced,  and  insisting  that  the 
whole  question  is  one  of  fact,  to  be  deter- 
mined by  the  jury  without  any  legal  rules 
or  tests  to  guide  them.  In  short,  it  is  not 
surprising  to  find  these  authors  on  medical 
jurisprudence  approving  and  insisting  upon 
the  doctrine  as  expressed  by  the  New 
Hampshire  court  above.  But  medicine  is 
not  an  exact  science,  and  doctors  them- 
selves have  been  generally  found,  in  given 
cases,  to  differ  widely  in  their  opinions  as 
to  whether  certain  manifestations  of  mental 
aberration  constitute  a  disease  of  the  mind 
of  which  the  crime  charged  is  the  product. 
They  confessedly  agree  that  they  themselves 
are  unable,  from  the  medical  viewpoint,  to 
announce  any  practical  tests  for  determin- 
ing whether  a  mental  disease  exists  that 
shall  render  one  irresponsible  for  crime. 
Furthermore,  doctors  are  not  supposed  to 
be  as  familiar  with  the  principles  and  rules 
of  law  as  lawyers  and  judges. 

Speaking  on  this  subject,  Mr.  Bishop 
says:  "Br.  Ray,  on  the  other  hand,  in  his 
excellent  and  useful  volume,  has  under- 
taken to  treat  of  the  legal  branch  with  the 
medical;  and  he  has  most  soundly  cudgeled 
the  judges,  on  account  chiefly,  though  per- 
haps not  wholly,  of  his  own  failure  to  un- 
derstand them.  When  they,  for  example, 
liave  laid  down  a  doctrine  in  reference  to 
tlie  particular  facts  under  consideration,  he 
has  taken  the  doctrine  in  a  general  sense, 
and  then,  by  representing  how  far  from 
just  it  is  when  applied  to  other  circum- 
stances, not  under  consideration,  has  shown 
up  the  jtidges,  whom  he  haa  not  intended  to 


treat  unfairlv,  in  a  verv  unfavorable  light. 
Thus,  he  made  various  adjudications  of  the 
courts  on  this  subject  appear  to  be  bundles 
of  inconsistencies  and  absurdities,  and  the 
law  in  many  respects,  as  practically  ex- 
pounded, anything  but  just  and  reasonable. 
And  we  need  not  wonder  at  this,  when  we 
reflect  how  difficult  it  is  for  men  in  any  one 
profession  to  comprehend  what  belongs  to 
another,  with  which  they  are  entirely  un- 
familiar." Quoted  in  Elwell's  Malpractice 
&  Med.  Ev.  p.  370. 

Criticizing  the  critics  of  his  profession 
who  have  condemned  all  legal  rules  or  tests 
for  determining  whether  mental  disease  con- 
stitutes a  defense  to  crime  charged.  Dr. 
D.  Meredith  Reese  says:  "The  profession 
of  law,  in  view  of  our  reciprocal  relations 
and  mutual  responsibilities,  is  entitled  to 
an  intelligible  explanation,  if  not  a  specific 
definition,  as  well  as  some  reliable  test,  on 
which  they  and  we  can  rely,  as  characteriz- 
ing those  forms  and  degrees  of  insanity 
which  are  to  be  recognized  as  exempting 
from  responsibility  to  the  laws  of  the  land, 
especially  in  criminal  cases.  It  is  only  in 
the  absence  of  any  medical  definition  or 
test,  our  profession  having  failed  to  furnisli 
either,  that  the  bench  has  been  appealed  to 
by  the  bar  for  such  definition  or  test.  Hence 
the  recorded  decisions  of  the  courts  in  every 
country  have,  with  singular  uniformity, 
concurred  in  the  'knowledge  of  right  and 
wrong'  ...  at  the  time  of  its  commis- 
sion as  the  definition  and  test  of  sanity  for 
the  guidance  of  juries.  But  many  in  our 
profession  have  been  ever  remonstrating 
against  these  legal  decisions  as  defective 
and  erroneous,  and  alleging  that  such  'knowl- 
edge' is  often  possessed  by  the  insane  who 
are  unquestionably  such.  Still,  however, 
we  declare  ourselves  wholly  unprepared  to 
lay  down  any  other  or  better  rule  of  judg- 
ment; nor  is  there  any  other  definition  or 
test  upon  which  the  medical  profession  has 
ever  agreed.  Our  highest  authorities  seem 
to  content  themselves  with  denying  that  any 
definition  is  practicable,  or  any  test  con- 
clusive, although  every  medical  sciolist  and 
tyro  expects  his  ipse  dixit  to  be  infallible, 
and  the  bench,  the  bar,  and  the  jury  are  all 
profoundly  to  cower  before  a  medical  cer- 
tificate of  insanity,  and  the  dictum  of  a 
professional  man  that  the  solemn  judgment 
of  the  fifteen  judges  of  Great  Britain  and 
the  House  of  Lords  as  to  irresponsible  in- 
sanity is  ^absurd  and  nonsensical.* "  See 
Elweil,  Malpractice  &  Med.  Ev.  p.  371. 

Physicians,  for  the  reasons  above  stated, 
could  not  be  expected  to  know  exactly  what 
was  decided  and  what  was  not  decided  by 
the  judges  in  M'Naghten's  Case,  nor  to  cor- 
rectly understand  and  interpret  the  rules 
as  announced  by  the  judges  in  that  case. 
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Hence  it  is  not  to  be  wondered  at  that  they 
should  have  condemned  those  rules  as  un- 
sound, and  should  be  found  heartily  ap- 
proving of  the  New  Hampshire  doctrine  th^t 
there  are  no  legal  rules  or  tests.  But, 
while  such  is  the  case  with  physicians,  it  is 
a  matter  of  surprise  that  the  erroneous 
views  of  these  doctors  should  have  been 
voiced  by  any  of  the  learned  courts  in  this 
country.  That  such,  however,  is  the  case  is 
shown  by  the  decisions  of  the  supreme 
court  of  New  Hampshire,  and  by  some  of 
the  comments  of  the  supreme  court  of  Ala- 
bama, in  the  cases  above  referred  to.  See 
also  Stevens  v.  State,  31  Ind.  485,  4*90,  99 
Am.  Dec.  634. 

Strange  to  say,  the  supreme  court  of 
Alabama,  after  criticising  the  rules  in 
M'Naghten's  Case,  10  Clark  &  F.  199,  8 
Eng.  Reprint,  718,  as  though  these  rules 
undertook  to  declare  the  whole  law  with 
reference  to  monomania  or  partial  insanity, 
and  after  approving  what  was  said  by  the 
New  Hampshire  court,  to  the  effect  that 
"courts  have  undertaken  to  declare  that  to 
be  law  which  is  nmtter  of  fact,"  thus  prac- 
tically indorsing  the  view  of  the  New  Hamp- 
shire court,  nevertheless  concludes  its  opin- 
ion as  follows:  "The  inquiries  to  be 
submitted  to  the  jury,  then,  in  every  crimi- 
nal trial  where  the  defense  of  insanity  is 
interposed,  are  these:  1.  Was  the  defend- 
ant at  the  time  of  the  commission  of  the  al- 
leged crime,  as  matter  of  fact,  afflicted  with 
a  disease  of  the  mind,  so  as  to  be  either 
idiotic  or  otherwise  insane?  2.  If  such  be 
the  case,  did  he  know  right  from  wrong  as 
applied  to  the  particular  act  in  question? 
If  he  did  not  have  such  knowledge  he  is  not 
legally  responsiJble.  3.  If  he  did  have  such 
knowledge,  he  may  nevertheless  not  be  legal- 
ly responsible  if  the  two  following  con- 
ditions concur:  (1)  If,  by  reason  of  the 
duress  of  such  mental  disease,  he  had  so  far 
lost  the  power  to  choose  between  the  right 
and  wrong,  and  to  avoid  doing  the  act  in 
question,  as  that  his  free  agency  was  at  the 
time  destroyed;  (2)  and  if  at  the  same 
time  the  alleged  crime  was  so  connected 
with  such  mental  disease,  in  the  relation  of 
cause  and  effect,  as  to  have  been  the  product 
of  it  solely."     [81  Ala.  696.] 

Now  we  agree  with  the  Alabama  court 
that  these  are  proper  inquiries  to  be  sub- 
mitted to  the  jury.  These,  in  substance,  em- 
body the  rules  in  M'Naghten's  Case,  and  the 
further  rule  that  when  the  crime  is  the 
product  of  an  irresistible  impulse  growing 
out  of  the  disease  of  the  mind,  that  tlie  ac- 
cused would  not  be  responsible.  These  are, 
in  substance,  the  legal  rules  or  tests  an- 
nounced by  us  in  Bell  v.  State,  120  Ark. 
635,  663-5'55,  180  S.  W.  186,  where  we  cited 
approvingly  Parsons  v.  State  81  Ala.  577, 


60  Am.  Rep.  192,  2  So.  865,  7  Am.  Crim. 
Rep.  266,  as  announcing  these  rules. 

While  we  concur  with  the  Alabama  court 
in  its  conclusion  as  to  the  proper  inquiry  to 
be  submitted  to  the  jury,  we  submit,  with 
all  due  deference  to  that  court,  that  the 
judges  in  M'Naghten's  Case,  by  the  speciflo 
questions  that  were  propounded  to  them  by 
the  House  of  Lords,  were  not  called  upon 
to  decide  whether  or  not  one  who  is  afflicted 
with  an  insane  delusion  in  respect  to  <me  or 
more  particular  persons  or  subjects  would 
be  responsible  for  a  crime  alleged  to  have 
been  committed  by  him  which  was  the  prod- 
uct of  an  irresistible  impulse  growing  out  of 
the  insane  delusion.     This  question  might 
properly  have  been  submitted  to  the  judges 
for    their    decision,    because    the   facts    in 
M'Naghten's  Case  were  typical  of  the  die- 
ease  of  paranoia  that  had  prd|^ressed  to  its 
secondary    stage    of    suspicion    and    per- 
secution.   But  these  facts  were  not  brought 
by  the  House  of  Lords  before  the  judges. 
On  the  contrary,  only  certain  specific  ques- 
tiims  of  law  were  propounded  to  the  judges, 
and    the   separate   opinion   of   Mr.   Justice 
Maule,   as   well   as  the   opinion   of   Chief 
Justice  Tindal,  show  that  they  undertook  to 
answer  only  the  questions  propounded  to 
them.    Justice  Maule,  speaking  for  himself , 
said:     "I  feel  great  difficulty  in  answering 
the  questions  put  by  your  Lordships  on  this 
occasion,  first,  because  they  do  not  appear 
to  arise  out  of,  and  are  not  put  with  refer- 
ence to,  a  particular  case,  or  for  a  particular 
purpose,  which  might  explain  or  limit  the 
generality  of  their  terms,  so  that  full  an- 
swers  to  them   ought  to  be  applicable   to 
every  possible  state  of  facts  not  inconsistent 
with  those  assumed  in  the  questions." 

Lord  Chief  Justice  Tindal,  speaking  for 
the  other  judges,  said:  "My  Lords,  her 
Majesty's  judges,  ...  in  answering  the 
questions  proposed  to  them  by  your  Lord- 
ships' House,  think  it  right,  in  the  first 
place,  to  state  that  they  have  forborne  en- 
tering into  any  particular  discussion  upon 
these  questions,  from  the  extreme,  and  al- 
most insuperable,  difficulty  of  applying 
those  answers  to  cases  in  which  the  facts 
are  not  brought  judicially  before  them.  The 
facts  of  each  particular  case  must  of  neces- 
sity present  themselves  with  endless  variety, 
and  with  every  shade  of  difference  in  each 
case.  .  .  .  They  have,  therefore,  confined 
their  answers  to  the  statement  of  that 
which  they  hold  to  be  the  law  upon  the  ab- 
stract questions  pri^posed  by  your  Lord- 
ships." 

A  most  critical  examination  of  M'Najrh- 
ten's  Case  will  disclose  the  fact  that  the 
judges,  in  their  answers  to  questions  pro- 
pounded by  the  House  of  Lords,  nowhere 
'ignore  the  possibility  of  crime  being  com- 
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mitted  under  duress  of  an  insane  delusion 
operating  upon  a  human  mind  the  integrity 
of  which  is  destroyed  or  impaired  by  dis- 
ease.*' Nor  does  it  follow  from  any  of  these 
answers  that  "the  only  possible  instance  of 
excusable  homicide  in  cases  of  delusional  in- 
sanity would  be  where  the  delusion,  if  real, 
would  have  been  such  as  to  create  in  the 
mind  of  a  reasonable  man  a  just  appre- 
hension of  eminent  peril  to  life  or  limb/'  etc. 

It  appears,  therefore,  that  the  Alabama 
court  wholly  misapprehended  the  effect  of 
the  rules  announced  by  the  judges  in  their 
answers  to  the  questions  propounded  to 
them  by  the  House  of  Lords  in  H'Nagh- 
ten's  Case. 

Sir  Fitz James  Stephen,  who  was  himself 
an  eminent  judge,  and  one  of  the  most  able 
and  brilliant  law  writers,  in  his  great  work 
on  the  History  of  the  Criminal  Law  of  Eng- 
land, in  commenting  upon  the  answers  of 
the  judges  in  M'Xagh ten's  Case,  among 
other  things,  says: 

"Two  things,  however,  must  be  noticed 
with  respect  to  them.  In  the  first 
place,  they  do  not  form  a  judgment 
upon  definite  facts  proved  by  evidence. 
They  are  mere  answers  to  questions  which 
the  judges  were  probably  under  no  obliga- 
tion to  answer,  and  to  which  the  House  of 
Lords  had  probably  no  right  to  require  an 
answer,  as  they  did  not  arise  out  of  any 
matter  judicially  before  the  House.  In  the 
second  place,  the  questions  are  so  general  in 
their  terms,  and  the  answers  follow  the 
words  of  the  questions  so  closely,  that  they 
leave  untouched  every  state  of  facts  which, 
though  included  under  the  general  words  of 
the  questions^  can  nevertheless  be  distin- 
guished from  them  by  circumstances  which 
the  House  of  Lords  did  not  take  into  ac- 
count in  framing  the  questions." 

"Tlie  difficulty  which  these  questions  and 
answers  suggest  and  leave  untouched  is 
this:  How  would  it  be  if  medical  witnesses 
were  to  say  (as  Dr.  Griesinger  says,  and  as 
the  witnesses  in  M'Xaghten's  Case  said  in 
substance)  that  a  delusion  of  the  kind  sug- 
gested never,  or  hardly  ever,  stands  alone, 
but  in  all  cases  is  the  result  of  a  disease  of 
the  brain,  which  interferes  more  or  less  with 
every  function  of  the  mind,  which  falsifies 
all  the  emotions,  alters  in  an  unaccountable 
way  the  natural  weight  of  motives  of  con- 
duct, weakens  the  will,  and  sometimes,  with- 
out giving  the  patient  false  impressions  of 
external  facts,  so  enfeebles  every  part  of  his 
mind  that  he  sees  and  feels  and  acts  with 
regard  to  real  things  as  a  sane  man  does 
with  regard  to  what  he  supposed  himself  to 
see  in  a  dream?"  History  of  the  Criminal 
Law  of  England,  Stephen,  vol.  2,  pp.  154, 
157. 

It  wiU  thus  be  seen  that  in  the  opinion  of 


Sir  Fitzjames  Stephen  the  answers  of  the 
judges  in  M'Naghten's  Case  left  untouched 
the  question  of  irresistible  impulse.  That 
the  judges  did  not  intend  by  their  answers 
to  exclude  the  doctrine  of  "irresistible  im- 
pulse" as  a  defense  is  further  shown  by  the 
fact  that  Lord  Denman  was  one  of  the 
judges  who  helped  to  formulate  the  rules  of 
M'Naghten's  Case.  As  lord  chief  justice  of 
the  court  of  Queen's  bench  in  the  case  of 
Reg.  V.  Oxford,  9  Gar.  &  P.  525,  he  had 
charged  the  jury  in  part  that,  "if  some  con- 
trolling disease  was  in  truth  the  acting 
power  within  him,  which  he  could  not  re- 
sist, then  he  will  not  be  responsible." 

Having  such  views,  if  he  had  thought  the 
rules  in  M'Naghten's  Case  conflicted  with 
same,  he  would  doubtless  have  so  expressed 
himself  in  a  separate  opinion.  Yet  in  the 
opinion  of  the  Alabama  court  these  an- 
swers excluded  the  doctrine  of  irresistible 
impulse,  for,  says  that  court,  "one  of  the 
rules  in  M'Naghten's  Case  ignores  the 
possibility  of  crime  being  committed  under 
the  duress  of  insane  delusion." 

The  judges  did  not  ignore  the  doctrine  of 
irresistible  impulse,  but  simply  did  not  de- 
ride that  question  because  they  were  not 
asked  to  decide  it.  Therefore  we  reach  the 
conclusion  that  this  criticiBm  by  the  Ala- 
bama court  of  the  rules  in  M'Naghten's 
Case  is  wholly  without  merit. 

Speaking  of  this  phase  of  the  decision  of 
the  Alabama  court,  Mr.  Stewart,  in  his 
work  on  Legal  Medicine,  p.  411,  says:  "A 
careful  reading  of  the  opinion  of  the  judge 
in  this  case  shows  that  it  depends  mainly 
for  its  support  upon  the  views  expressed 
by  writers  on  medical  jurisprudence,  who  in 
most  cases  write  from  the  standpoint  of  the 
physician,  and  that  the  authorities  cited 
from  the  decision  of  other  courts  are  mainly 
criticisms  of  the  rule,  or  attempts,  by  words 
rather  than  by  principles,  to  escape  a  strict 
application  of  the  rule  in  a  particular  case. 
.  .  .  This  case  does  not  state  the  law  as 
it  is  announced  by  the  great  majority  of  tlie 
courts  in  this  country  and  in  England." 

About  1676,  Sir  Matthew  Hale  had  saidr 
"There  is  a  partial  insanity  of  mind,  and  a 
total  insanity.  .  .  .  Some  persons  that 
have  a  competent  use  of  reason  in  respect  of 
some  subjects  are  yet  under  a  particular 
dementia*  in  respect  of  some  particular  dis- 
courses, subjects,  or  applications,  or  else  it 
is  partial  in  respect  of  degrees."  1  Hale,  P. 
C.  chap.  4,  p.  30. 

In  1838,  Dr.  Esquirol,  a  celebrated  French 
alienist,  introduced  the  term  "monomania," 
to  denote  a  class  of  the  insane  who  were 
supposed  to  be  alienated  only  on  one  idea. 
The  intellectual  disorder  described  by  him 
was  confined  to  a  single  object,  or  to  a  lim- 
ited number  of  objects,  and  "apart  from  thi» 
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disorder  these  patients  think,  reason,  and 
act  like  other  men/'  1  Whart.  &  S.  Med. 
Jur.  p.  822. 

Accepting  the  high  authority  of  one  of 
the  members  of  their  own  profession  (Dr. 
Esquirol,  the  distinguished  alienist),  it  does 
not  seem  that  the  physicians  had  seriously, 
if  at  all,  challenged  the  existence  of  partial 
insanity  or  monomania  in  1843,  when  the 
rules  of  M'Naghten's  Case  were  announced. 
Thus  the  view  had  obtained  for  about  one 
hundred  seventy  years.  Therefore  the 
House  of  Lords  assumed  as  an  established 
scientific  fact  that  there  was  such  partial 
insanity  or  monomania,  and  hence  one  of 
the  questions  propounded  to  the  judges, — 
**What  is  the  law  respecting  alleged  crimes 
committed  by  persons  afflicted  with  insane 
delusion  in  respect  of  one  or  more  particu- 
lar subjects  or  persons?" 

Of  course,  as  all  good  judges  should  do, 
they  confined  their  answers  closely  to  the 
questions  propounded. 

As  early  as  1828,  Lord  Lyndhurst  an- 
nounced in  Dew  v.  Clarke,  6  Russ.  Ch.  164- 
167,  38  Eng.  Reprint,  989,  that  "to  be  sane, 
the  mind  must  be  perfectly  sound ;  otherwise 
it  is  unsound."  And  in  1848,  Lord  Broug- 
ham, in  Waring  v.  Waring,  6  Moore,  P.  C.  C. 
342,  13  Eng.  Reprint,  715,  repudiated  the 
doctrine  of  the  existence  of  partial  insanity 
or  monomania,  and  treated  the  mind  as  an 
integer.  He  says:  "For  we  must  keep  al- 
ways in  view  that  which  the  inaccuracy  of 
ordinary  language  inclines  us  to  forget,  that 
the  mind  is  one  and  indivisible.  . 
If  the  being,  or  essence,  which  we  term  the 
mind  is  unsound  on  one  subject,  provided 
that  unsoundness  is  at  all  times  existing 
upon  that  subject,  it  is  quite  erroneous  to 
suppose  such  a  mind  really  sound  on  other 
subjects."  Again:  "But  the  malady  is 
there,  and,  as  the  mind  is  one  and  the  same, 
it  is  really  diseased,  while  apparently 
sound,  and  really  its  acts,  whatever  appear- 
ance they  may  put  on,  are  only  the  acts  of 
a  morbid  or  unsound  mind." 

Modern  psychiatry,  say  certain  of  the  doc- 
tors, has  demonstrated  that  the  theory  of 
I^rds  Lyndhurst  and  Brougham  is  correct. 
But,  while  discarding  the  old  idea  and  the 
old  terms  of  "partial  insanity"  and  "mono- 
mania," the  physicians  who  have  written 
treatises  on  the  subject  of  medical*  jurispru- 
dence nevertheless  recognize  the  fact  that 
there  is  a  disease  of  the  mind  characterized 
by  systematized  delusions  concerning  a  sin- 
gle object  or  a  limited  number  of  objects. 
They  have  adopted  the  term  "paranoia," 
which,  says  Dr.  Lloyd,  "has  only  lately 
come  into  general  use  in  psychiatry  for  the 
special  form  of  insanity  here  described.  It 
was  adopted  as  a  protest  against  the  further 
use  of  the  word  'monomania,'  a  term  which 


has  been  so  abused  and  misunderstood  as 
to  have  lost  many  of  its  rights  to  exist." 

The  learned  author  then  proceeds  to  pre- 
sent a  picture  of  what  is  meant  by  paranoia, 
as  follows:  "This  form  of  insanitv  is 
characterised  by  systematized  delusions 
such  as  have  been  described,  but  these  de- 
lusions present  themselves  in  a  particular 
manner  of  evolution." 

He  then  describes  the  stages  of  the  dis- 
ease, and  the  description  shows  that  the 
victim  of  the  disease  in  its  first  stage,  al- 
though possessed  of  delusions,  may  still  be 
able  to  control  his  actions  with  reference  to 
those  delusions.  His  general  power  of  self- 
control  has  not  yet  been  destroyed.  Hence 
the  rule  that  such  a  one  must  be  considered, 
so  far  as  the  administration  of  the  criminal 
law  is  concerned,  in  the  same  situation  as 
to  responsibility  as  if  the  facts  with  refer- 
ence to  his  delusion  were  real.  1  Whart.  & 
S.  Med.  Jur.  p.  827,  §§  1031,  1031a. 

For  all  practical  purposes  it  is  wholly 
immaterial  whether  "the  partial  insanity" 
of  Sir  Matthew  Hale,  the  "monomania"  of 
Dr.  Esquirol,  or  the  "paranoia"  of  the 
modern  psychiatrist  be  used  to  describe  that 
disease  or  condition  of  the  mind  charac- 
terized by  systematized  delusions  concern- 
ing a  single  object  or  a  limited  number  of 
objects.  The  important  scientific  fact  upon 
which  alienists  seem  to  agree  is  that  there 
is  such  a  disease  of  the  mind,  and  whether 
the  disease  be  designated  "partial  insanity," 
"monomania,"  or  "paranoia"  in  its  first 
stage  of  development,  apart  from  the  sub- 
ject-matter of  the  delusion  growing  out  of 
the  disease,  its  victims  concerning  other  ob- 
jects apparently  reason  and  act  as  men 
whose  minds  are  in  a  normal  condition. 

The  M'Naghten  rules  were  announced  in 
answer  to  questions  propounded  by  the 
House  of  Lords  requesting  the  judges  to  de- 
clare the  law  of  England  as  to  "alleged 
crimes  committed  by  persons  afflicted  with 
insane  delusion  in  respect  of  one  or  more 
particular  subjects  or  persons."  M'Nagh- 
ten's  Case,  10  Clark  &  F.  199,  8  Eng.  Re- 
print, 718. 

Thus  the  questions  and  the  answers  as- 
sumed as  a  fact  that  a  person  might  be  in- 
sane upon  "one  or  more  particular  subjects 
or  persons."  Although  this  idea  had  pre- 
vailed since  the  days  of  Sir  Matthew  Hale, 
and  obtained  in  England  when  the  M'Nagh- 
ten rules  were  announced,  it  now  appears 
that  some  distinguished  authors  on  medical 
jurisprudence  have  come  to  the  conclusion, 
following  the  lead  of  Lords  Lyndhurst  and 
Brougham,  that,  as  a  scientific  fact,  it  is 
impossible  for  a  person  to  be  "insane  upon 
one  or  more  particular  subjects  or  persons 
without  being  insane,  upon  all."  Hence 
they  say  the  rules  of  M'Naghten's  Case  are 
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^rrong  and  should  be  wholly  ignored.  Now 
it  does  not  follow  that  the  M'Naghten  rules 
are  unsound,  even  though  there  be  no  such 
thing  as  partial  insanity.  The  doctrine 
that  the  mind  is  an  integer,  and  if  unsound 
upon  one  subject  from  disease  is  unsound 
upon  ally  was  announced  by  Lords  Lynd- 
hurst  and  Brougham  in  civil  cases  concern- 
ing the  capacity  to  make  a  will.  We  have 
not  approved  the  doctrine  to  that  extent  in 
civil  cases.  Seawel  v.  Dirst,  70  Ark.  166- 
174,  66  S.  W.  1058. 

In  the  best  organized  and  most  highly 
civilized  states  and  nations  the  supreme 
power  prescribes  rules  for  the  regulation  of 
the  conduct  of  the  people  which  are  intended 
to  be  equal,  impartial,  and  therefore  just. 
These  rules  or  laws  command  certain  things 
to  be  done  and  forbid  the  doing  of  certain 
things.  To  secure  obedience  to  these  rules 
or  laws,  punishments  are  provided  for  the 
infraction  of  the  same.  When  one  who  has 
the  mental  capacity  to  know  the  nature  and 
quality  of  the  act  he  is  doing,  and  the 
power  of  choice  and  action,  violates  these 
laws,  such  one  is  punished  as  an  act  of  re- 
tributive justice,  in  order  that  the  Interest 
of  society  may  be  protected  and  government 
maintained.  Herein  lies  the  basis  of  criminal 
jurisprudence.  It  is  an  intensely  practical 
science,  and  must  deal  with  the  subject 
of  insanity,  when  pleaded  as  a  defense  to 
violated  law,  in  a  practical  way. 

'The  law  is  not  a  medical  or  meta* 
physical  science.  Its  search  is  after  those 
practical  rules  which  may  be  administered, 
without  inhumanity,  for  the  security  of  civil 
society,  by  protecting  it  from  crime."  Bus- 
well,  Insanity,  p.  vi.,  preface. 

There  is  a  twilight  zone  in  which  it  is 
most  difficult  to  distinguish  between  the 
idiosyncrasies  of  minds  free  from  disease 
and  the  manifold  vagaries  of  the  insane. 
The  sane,  as  well  as  the  insane,  have  de- 
lusions. 'T'he  lunatic,  the  lover,  and  the 
poet  are  of  imagination  all  compact." 

It  is  apparent,  says  Mr.  Bishop,  ''that 
there  are  numerous  shades  or  degrees  of 
sanity  and  insanity,  blending  with  one  an- 
other and  separated  by  no  very  distinct  lines. 
And  since  the  law  regards  not  small  things, 
it  follows  that  not  every  little  cloud  floating 
over  an  otherwise  illumined  understanding 
will  exempt  from  criminal  responsibility; 
nor,  on  the  other  hand,  will  every  glimmer- 
ing of  reason,  over  the  dark  waters  of  a 
troubled  mind,  subject  the  unfortunate 
being  to  the  heavy  pains  provided  for  wil- 
ful wrongdoing."  As  quoted  by  El  well  on 
Malpractice  &  Medical  Evidence,  p.  369. 

Says  Mr.  Wharton:  "The  mere  fact  that 
a  person  is  insane  does  not  per  se  relieve 
him  from  criminal  responsibility.  A  slight 
departure  from  a  well-balanced  mind  can- 


not be  recognized  aa  insanity  in  the  ad- 
ministration of  criminal  law,  though  it 
might  be  pronounced  insaiiity  in  medical 
science."    Whart.  &  S.  Med.  Jur.  p.  179. 

The  learned  authors  on  medical  juris- 
prudence, and  the  very  few  courts  who  have 
adopted  the  views  that  in  the  trial  of  crim- 
inal cases  where  the  defense  of  insanity  is 
set  up  the  entire  question  of  responsibility 
is  to  be  left  to  the  jury  with  no  other  in- 
structions than  that,  if  the  act  was  the 
product  of  mental  disease,  they  should  ac- 
quit, otherwise  convict,  have  been  led  into 
this  egregious  error,  as  we  take  it,  by  treat- 
ing insanity  and  irresponsibility  as  if  they 
were  convertible  terms.  But  so  doing  they 
treat  the  entire  issue  in  criminal  cases, 
where  the  defense  of  insanity  is  set  up,  as 
one  of  fact,  whereas  the  real  issue  in  such 
cases  is  a  mixed  one  of  law  and  fact.  It  is 
an  issue  of  fact  for  the  jury  to  determine, 
whether  the  accused  at  the  time  of  the  al* 
leged  act  was  afflicted  with  a  mental  dis^ 
ease,  and  an  issue  of  law,  as  to  whether  the 
mental  disease  is  such  as  will  render  him 
irresponsible.  Therefore  the  issue  of  re- 
sponsibility or  irresponsibility  in  such  oasea 
should  be  submitted  to  the  jury  imder 
proper  instructions.  Whart.  &  S.  Med.  Jur. 
p.  182. 

Sir  James  Fitzjames  Stephen  says:  "The 
question,  'What  are  the  elements  of  respon- 
sibility?' is,  and  must  be,  a  legal  question. 
It  oannot  be  anything  etee,  for  the  meaning 
of  responsibility  is  liability  to  punishment*, 
and  if  criminal  law  does  not  determine  who 
are  to  be  punished  under  given  circum- 
stances, it  determines  nothing."  History  of 
the  Criminal  Law  of  England,  yol.  2,  p.  183. 

There  is  much  practical  wisdom  in  his 
observations  as  follows:  "I  cannot  see  why 
such  impulses,  if  they  constitute  the  whole 
effect  of  the  disease,  should  excuse  crime  any 
more  than  otlier  sudden  and  violent 
temptations.  A  man  whose  temper  was  in- 
tensely exasperated  by  suppressed  gout 
would  not  be  excused  for  any  act  of  violence 
which  he  might  commit  in  consequence.  If 
the  disease  were  some  obscure  affection  of 
the  brain  producing  feelings  similar  in  all 
respects,  and  leaving  his  general  power  of 
self-control  equally  unaffected,  why  should 
he  be  excused  merely  beeauae  his  complaint 
was  classed  as  a  form  of  madness?" 

Celebrated  as  are  the  authors  on  med- 
ical jurisprudence,  and  able  and  learned  as- 
are  the  judges  who  have  announced  a  con- 
trary view,  in  the  language  of  Judge  Whar- 
ton, "it  cannot  be  sustained  on  reasons  ei- 
ther psychological  or  judicial."  The  subject 
is  one  of  vast  importance  in  the  administra- 
tion of  the  criminal  law.  If  the  doctrine  of 
the  New  Hampshire  court  should  be  adopted 
throughout  the  American  Union  it  would  be 
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-nothing  flliort  of  a  national  calamity,  be- 
<*au8e  that  innumerable  multitude  of  mental 
iiberrants,  commonly  called  cranks,  would 
tlicn  find,  over  the  insanity  route,  an  easy 
path  to  immunity  fropi  any  crimes  they 
miglit  commit.  Hence  the  only  safe  and 
practical  way  of  dealing  with  the  subject 
is  found  in  the  legal  tests  or  rules  as  formu- 
lated and  declared  in  M'Naghten's  Case,  as 
far  as  they  go,  and  by  an  addition  thereto  of 
the  doctrine  that  irresistible  impulse  will 
excuse  when  caused  by  disease  of  the  brain, 
— all  of  which  has  been  recently  annoimced 
by  us  in  the  case  of  Bell  v.  State,  120  Ark. 
535,  653-555,  180  S.  W.  186.  In  addition  to 
the  .authorities  there  cited,  see  also  De- 
jamette  v.  Com.  75  Va.  867,  which  contains 
an  admirable  statement  of  the  law.  These 
legal  rules  for  det€>rmining  the  issue  of  guilt 
or  innocence  where  the  defense  is  insanity 
give  the  jury  a  simple  and  definite  guide, 
announced  by  those  learned  in  the  law,  and 
they  cover  every  possible  phase  of  testimony 
that  may  arise  in  any  case.  This  is  far 
wiser  than  to  leave  the  jury  in  a  realm  of 
speculation,  to  determine  for  themselves 
whetlier  there  is  a  mental  disease  of  a  char- 
acter that  will  excuse  for  the  crime  charged. 
These  rules  are  humane  and  just  to 
the  accused,  and  at  the  same  time  afford 
that  protection  against  criminals  which  is 


absolutely  essential  to  the  best  interests  of 
society. 

It  follows  that  the  court  erred  in  not 
modifying  the  twenty-fourth  prayer  for  in- 
struction, granted  at  the  instance  of  the 
state,  in  accordance  with  the  request  of 
counsel  for  the  appellant.  The  instruction 
when  thus  modified  would  have  made  the 
charge  complete  and  harmonious,  and  in 
conformity  with  the  law  as  announced  by 
us  in  Bell  v.  State,  supra. 

The  court  also  erred  in  admitting  the 
testimony  of  nonexpert  witnesses  who  gave 
their  opinion  as  to  the  sanity  of  the  accu8e<l 
without  stating  any  facts  upon  which  tliey 
based  their  opinion,  and  without  showing 
that  they  were  qualified  to  express  such  an 
opinion  by  stating  the  facts  upon  which 
such  opinion  was  based.  The  questions  pro- 
pounded called  for  an  inference  from  what 
the  witness  failed  to  see,  and  not  for  an 
opinion  based  upon  what  he  had  seen  and 
detailed.  Boiling  v.  State,  64  Ark.  588, 
601-603,  16  S.  W.  662;  Schuman  ▼.  State, 
106  Ark.  362,  153  S.  W.  611;  Dewein  v. 
State,  120  Ark.  311,  179  S.  \V.  346. 

We  find  no  other  reversible  errors  in  the 
record,  but  for  those  above  indicated  the 
judgment  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


Annotatum — ^Irresistible  impulse  as  excuse  for  crime. 


Earlier  cases  on  this  question  will  be 
found  in  notes  in  State  v.  Harrison,  18 
L.R.A.  224,  and  Smith  v.  State,  27  L.R.A. 
(N.S.)  461. 

As  to  kleptomania  as  a  defense  to 
burglary  or  larceny,  see  note  to  State  v. 
Riddle,  43  L.R.A.(N.S.)  150.  See  also 
later  case  of  State  v.  Mewhinney  (1913) 
43  Utah,  135,  L.R.A.1916D,  590,  134  Pac. 
632,  Ann.  Cas.  1916C,  637,  as  to  klep- 
tomania as  a  defense  to  a  charge  of  mur- 
der committed  to  avoid  apprehension  for 
theft. 

As  appears  from  the  earlier  notes  on 
the  question  under  annotation,  the  courts 
are  not  agreed  as  to  whether  "irresis- 
tible impulse"  is  an  excuse  for  crime. 
Doubtless  much  of  the  apparent  conflict 
on  the  question  is  due  to  confusion  as  to 
the  meaning  of  that  term.  As  pointed 
out  in  the  note  in  27  L.R.A.(N.S.)  461, 
irresistible  impulse,  as  recognized  by  the 
courts  as  an  excuse  for  crime,  is  an  im- 
pulse produced  by,  and  grov^^ing  out  of, 
some  mental  disease  affecting  the  volitive 
as  distinguished  from  the  perceptive 
powers,  so  that  the  person  afflicted,  while 
able  to  understand  the  nature  and  con- 
sequences of  the  act  charged  against  him, 
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and  to  perceive  that  it  is  wrong,  is  un- 
able because  of  such  mental  disease  to 
resist  the  impulse  to  do  it. 

Irresistible  impulse,  to  excuse  commis- 
sion of  a  crime,  must  be  the  product  of 
mental  insanity  as  distinguished  from 
mere  moral  insanity.  Banks  v.  Com. 
(1911)  146  Ky.  801,  141  S.  W.  380.  In 
this  case  the  court  said :  ''Although  medi- 
cal writers  are  generally  agreed  that 
there  is  a  well-defined  disease  called 
moral  insanity,  as  distinguished  from 
mental  insanity^  as  the  latter  is  usually 
understood,  the  doctrine  of  moral  insan- 
ity as  a  protection  against  punishment 
has  been  repudiated  by  all  courts  as  dan- 
gerous to  the  safety  of  society.  .  .  . 
Under  our  practice,  in  every  case  where 
the  defense  of  insanity  is  made,  the  ac- 
cused is  allowed  the  widest  latitude  in 
bringing  before  the  jury  the  peculiari- 
ties of  the  particular  affection  he  is  suf- 
fering with,  whatever  its  technical  name 
may  be;  but,  when  this  is  done,  he  must 
submit  to  the  inexorable  test  that  it  is 
only  unsoundness  of  mind  as  a  result  of 
mental  disease  that  will  save  him  from 
the  consequences  of  his  act.  .  .  .  If 
appellant  was  a  paranoiac,  and  under  the 


ANNO.— IRRESISTIBLE  IMPULSJC  AS  EXCUSE  FOR  CRIME. 


795 


coercive  influence  of  an  insane  delusion 
that  he  could  not  resist,  he  was  not  en- 
titled to  an  acquittal  unless  the  jury  be- 
lieved that  this  impelling  power  was  the 
result  o£  mental  disease;  and  this  being 
so,  the  very  point  in  his  defense  was  cov- 
ered by  that  part  of  the  instruction  tell- 
ing the  jury  that  they  should  acquit  him 
if  ^as  a  result  of  mental  unsoundness  he 
did  not  then  have  sufficient  will  power 
to  govern  his  actions  by  reason  of  some 
insane  impulse  which  he  could  not  resist 
or  control.' " 

And  in  Bell  v.  State  (1915)  120  Ark. 
530,  180  S.  W.  186,  the  court,  althongh 
sustaining  the  doctrine  of  irresistible  im- 
pulse as  an  excuse  for  crime,  distin- 
guished between  such  impulse  and  ^'emo- 
tional or  *%oral"  insanity,  as  follows: 
'^But  it  must  be  remembered  that  one 
who  is  otherwise  sane  will  not  be  excused 
from  a  crime  he  has  committed  while  his 
reason  is  temporarily  dethroned  not  by 
disease,  but  by  anger,  jealousy,  or  other 
passion;  nor  will  he  be  excused  because 
he  has  become  so  morally  depraved  Hhat 
his  conscienee  ceases  to  control  or  in- 
fluence his  actions.'  In  other  words, 
neither  so-called  'emotionaP  nor  'moral' 
insanity  will  justify  or  excuse  a  crime." 

Irresistible  impulse  should  also  be  dis- 
tinguished from  mere  frenzy  or  ungov- 
ernable passion.  The  latter  is  not  in- 
sanity so  as  to  excuse  the  commission  of 
a  crime.  Garner  v.  State  (1916)  112 
MiflS.  317,  73  So.  50.  And  see  note  in 
10  L.R.A.(N.S.)  1032,  on  responsibility 
for  crime  committed  in  a  6t  of  anger. 

The  doctrine  that  irresistible  impulse, 
using  that  term  in  the  sense  above  indi- 
cated, as  the  product  of  mental  disease 
affecting  the  volitive  powers,  may  be  an 
excuse  for  the  commission  of  a  crime  is 
supported  by  Hankixb  v.  State,  ante, 
784,  and  by  a  number  of  other  cases  de- 
cided since  the  preparation  of  the  earlier 
notes  on  this  question. 

Thus,  in  Hall  v.  Com.  (1913)  156  Ky. 
541,  159  S,  W.  1155,  and  Thompson  v. 
Com.  (1914)  156  Ky.  333,  169  S.  W.  829, 
the  court  approved  the  giving  of  instruc- 
tions which  recognized  irresistible  im- 
pulse as  a  result  of  mental  disease  to  be 
a  defense,  the  instructions  being  similar 
to  that  approved  in  Abbott  v.  Com.  107 
Ky.  624,  55  S.  W.  196,  which  is  set  out 
in  the  earlier  note  on  this  question  in  27 
L.R.A.(N.S.)  on  page  464.  See  also 
Banks  v.  Com.  (Ky.)  supra. 

And  the  doctrine  that  irresistible  im- 
pulse arising  from  mental  disease  is  an 
excuse  for  crime  is  approved  in  Com,  v. 
Cooper  (1914)  219  Haas.  1,  106  N.  E. 
545,  the  court  stating  that  it  was  purely 
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a  question  of  fact  whether  the  defendant 
was  so  mentally  diseased  that  he  felt  im- 
pelled to  act  by  a  power  which  overcame 
his  reason  and  judgment,  and  which  to 
him  was  irresistible.  And  the  court 
quoted  with  approval  from  Com.  v.  Rog- 
ers (1844)  7  Met.  (Mass.)  500,  41  Am. 
Dec.  458  (this  case  being  cited  in  the 
note  on  this  question  in  18  L.R.A.  on 
page  225),  as  follows:  "If  then  it  be 
proved  to  the  satisfaction  of  the  jury 
that  the  mind  of  the  accused  was  in  a 
diseased  and  unsound  state,  the  question 
will  be,  whether  the  disease  existed  to 

80  high  a  degree  that  for  the  time  being 
it  overwhelmed  the  reason,  conscience, 
and  judgment,  and  whether  the  prisoner 
in  committing  the  homicide  acted  from 
an  irresistible  and  uncontrollable  im- 
pulse; if  so,  then  the  act  was  not  the 
act  of  a  voluntary  agent,  but  the  involun- 
tary act  of  the  body,  without  the  con- 
currence of  a  mind  directing  it." 

The  case  of  Parsons  v.  State  (1886) 

81  Ala.  577,  2  So.  864,  60  Am.  Rep.  193, 
7  Am.  Crim.  Rep.  266,  which  is  set  out 
in  the  earlier  note  on  this  question  in  27 
L.R.A.(N.S.)  on  page  462,  and  which 
supports  the  doctrine  of  irresistible  im- 
pulse as  a  defense,  was  followed  in  Mizell 
V.  State  (1913)  184  Ala.  16,  63  So.  1000, 
in  which  it  was  held  erroneous  to  refuse 
instructions  to  acquit  the  defendant  if 
the  jury  was  satisfied  that  at  the  time  of 
the  killing  he  was  afflicted  with  a  mental 
disease  and  by  reason  of  the  duress  of 
such  disease  had  so  far  lost  the  power 
to  choose  between  right  and  wrong,  al- 
though he  may  have  known  right  from 
wrong  as  applied  to  the  killing,  and  the 
alleged  killing  was  so  connected  with 
such  mental  disease  in  the  relation  of 
cause  and  effect  as  to  have  been  the 
product  of  it  solely;  also  that  they  should 
acquit  the  defendant  if  they  believed  that 
at  the  time  he  fired  the  fatal  shot  he  was 
acting  under  duress  of  a  mental  disease 
which  destroyed  his  free  agency,  so  that 
his  power  to  resist  the  killing  was  at  the 
time  lost,  and  the  killing  was  the  off- 
spring solely  of  such  mental  disease. 

In  Bell  V.  State  (1915)  120  Ark.  530, 
180  S.  W.  186,  the  court  approved  the 
doctrine  of  irresistible  impulse  a&  a  de- 
fense in  the  following  language:  "Where 
one  is  on  trial  for  murder  in  the  first 
degree  and  the  state  proves  the  killing 
under  circumstances  that  would  consti- 
tute murder  in  the  first  degree  if  the 
homicide  was  committed  by  a  sane  per- 
son, then  if  the  killiiig  is  admitted  and 
insanity  is  interposed  as  a  defense,  such 
defense  cannot  avail  unless  it  appears 
from  a  preponderance  of  the  evidence. 
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first,  that  at  the  time  of  the  killing  the 
defendant  was  under  such  a  defect  of 
reason  from  disease  of  the  mind  as  not 
to  know  the  nature  and  quality  of  the 
act  he  was  doing;  or,  second,  if  he  did 
know  it,  that  he  did  not  know  that  he 
was  doing  what  was  wrong;  or,  third,  if 
he  knew  the  nature  and  quality  of  the 
act,  and  knew  that  it  was  wrong,  that  he 
was  under  such  duress  of  mental  dis- 
ease as  to  be  incapable  of  choosing  be- 
tween right  and  wrong  as  to  the  act  done, 
and  unable,  because  of  the  disease,  to 
resist  the  doing  of  the  wrong  act,  which 
was  the  result  solely  of  his  mental  dis- 


w 


ease 

And  it  was  held  in  Bell  v.  State  (Ark.) 
supra,  that  an  instruction  was  erroneous 
that  if  the  defendant  at  the  time  of  the 
killing  ^^was  in  such  an  insane  condition 
of  mind  that  he  did  not  know  he  was 
doing  wrong,  and  did  not  comprehend 
the  nature  and  character  of  the  act," 
then  the  killing  was  not  in  law  or  in 
fact  malicious  or  felonious  and  the  jury 
should  acquit  the  defendant  on  the 
ground  of  insanity,  since  the  instruction 
omitted  the  third  test  above  laid  down 
and  stated  the  first  two  tests  conjunc- 
tively, instead  of  disjunctively. 

So,  the  court  in  State  v.  Leakey  (1911) 
44  Mont  354, 120  Pac.  234,  approved  in- 
structions to  the  effect  that  insanity  is  a 
defect,  weakness,  or  disease  of  the  mind 
rendering  it  incapable  of  entertaining,  or 
preventing  its  entertaining,  in  the  par- 
ticular instance,  the  criminal  intent 
which  constitutes  an  element  of  every 
crime;  and  that  if  the  defendant  had  not 
sufficient  reason  to  be  able  to  judge  of 
the  consequences  of  his  act,  or  if  he  was 
so  far  deprived  of  volition  or  self-con- 
trol by  the  overwhelming  violence  of 
mental  disease  that  he  was  not  capable 
of  voluntary  action,  and  therefore  not 
able  to  choose  the  right  and  avoid  the 
wrong,  he  was  not  responsible  for  any 
act  committed  by  him  while  in  this  con- 
dition. 

In  Com.  V.  Beckwith  (1902)  27  Pa.  Co. 
Ct.  481,  the  court  gave  instructions, 
among  others,  that  if  the  jury  should 
find  that  the  defendant  ^'was  absolutelv 
unstrung  by  frenzy,  and  that  he  lost  all 
consciousness  of  what  he  was  doing," 
they  would  be  warranted  in  returning  a 
verdict  of  not  guilty  on  the  ground  of 
insanity;  that  if  they  found  that  the  de- 
fendant Sit*  the  time  of  the  killing  was 
acting  under  an  irresistible  impulse,  he 
was  entitled  to  an  acquittal  because  the 
act  was  not  then  voluntary;  and  that  if 
they  believed  that  he  committed  the  act, 
but  at  the  time  of  doing  so  was  under 
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the  influence  of  a  diseased  mind  and  was 
really  unconscious  that  he  was  commit* 
ting  a  crime,  he  was  not  gruilty. 

Although  it  does  not  appear  necessary 
to  the  decision,  the  language  of  the  court 
in  Ryan  v.  People  (1915)  60  Ck^o.  425, 
L.R.A.1917F,  646,  153  Pac.  766,  Ann. 
Cas.  1917C,  605,  supports  the  doctrine  of 
irresistible  impulse  aa  a  defense.  It  was 
said:  '^A  person  who  is  so  diseased  in 
mind  at  the  time  of  the  act  as  to  be  in- 
capable of  distinguishing  rigiit  and 
wrong  with  respect  to  it,  or,  being  able 
to  80  distinguish,  has  suffered  such  an 
impairment  of  mind  by  disease  as  to  de- 
stroy  the  will  power  and  render  him  in- 
capable of  choosing  the  right  and  re- 
fraining from  doing  the  wrong,  is  not 
accountable.  .  .  .  However,  the  ut- 
most care  should  be  taken  not  to  confuse 
such  mental  disease  with  moral  obliquity, 
mental  depravity,  or  passion  arising 
from  anger,  hatred,  revenge,  and  kindred 
evil  conditions,  for  where  the  act  is  in- 
duced by  any  of  these  causes  the  perpe- 
trator is  accountable  to  the  law." 

Discrimination  should  be  made  be- 
tween cases  which  entirely  reject  the 
doctrine  of  irresistible  impulse  as  an 
excuse  for  crime,  even  when  it  is  due  to 
a  diseased  mind,  and  cases  which  hold 
merely  that  an  uncontrollable  impulse 
which  is  the  result  of  passion  but  not  of 
disease  is  not  a  defense.  Of  the  latter 
class  appears  to  be  the  case  of  Ander- 
son V.  State  (1912)  67  Tex.  Crim.  Rep. 
320,  148  S.  W.  802,  in  which  the  court 
said:  ^'As  stated,  the  law  of  our  state  is 
that  where  by  the  wrongful  acts  and 
conduct  of  another  a  person's  mind  is 
enraged  and  rendered  incapable  of  cool 
reflection,  and  in  such  condition  of  mind 
commits  an  offense,  the  degree  of  offense 
is  lessened,  but  not  justified.  The  law  of 
uncontrollable  impulse  superinduced  by 
passion  as  a  defense  to  murder  has  never 
been  recognized  in  this  state,  and  there 
is  no  evidence  in  this  record  that  appel- 
lant was  suffering  from  temporary  un- 
soundness of  mind  at  the  time  occasioned 
by  disease  or  misfortune,  or  other  act, 
other  than  that  his  intellect  was  prob- 
ably clouded  by  rage  and  resentment,  and 
the  court  did  not  err  in  refusing  to 
submit  the  issue  of  insanity  as  a  com- 
plete defense.  .  .  .  The  court  prop- 
erly submitted  to  the  jury  that  if  the  de- 
fendant's mind  was  inflamed,  and  he  was 
rendered  incapable  of  cool  reflection,  he 
would  be  guilty  of  no  higher  grade  of 
offense  than  aggravated  assault.  We  can- 
not sanction  the  doctrine  that  one  who, 
prior  to  the  time  and  subsequent  to  the 
time  of  committing  an  act,  shows   no 
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symptoms  of  insanity  or  iveakened  in- 
tellect, can  raise  the  question  of  insanity 
as  a  justification  of  crime  by  showing 
that  he  was  not  in  a  normal  state  of 
mind,  was  angry,  looked  wild,  and  acted 
different  than  he  did  ordinarily  for  the 
brief  period  of  time  necessary  to  the 
consummation  of  the  act." 

Other  Texas  decisions,  however,  ap- 
parently reject  completely  the  doctrine 
of  irresistible  impulse  as  an  excuse  for 
crime,  and  apply  the  '^right  and  wrong 
test,"  following  earlier  cases  in  that 
state,  which  are  cited  in  the  note  in  27 
L.R.A.(N.S.)  on  p.  465. 

Thus,  the  court  in  Kirby  v.  State 
(1912)  68  Tex.  Grim.  Rep.  63,  150  S.  W. 
455,  and  Mikeska  v.  State  (1916)  — 
Tex.  Grim.  Rep.  — ,  182  S.  W.  1127, 
stated  that  the  doctrine  of  irresistible 
impulse  had  never  been  recognized  in 
that  state. 

And  the  doctrine  of  irresistible  im< 
pulse  as  an  excuse  for  crime  was  rejected 
in  Hogue  v.  State  (1912)  65  Tex.  Grim. 
Rep.  539,  146  S.  W.  905,  the  court  say- 
ing :  "The  only  relief  offered  any  person 
of  unsound  mind  under  our  statute  and 
practice  is  that  if  such  person  is  in- 
capable of  knowing  and  understanding 
the  act,  when  committed,  to  be  a  wrong, 
he  is  not  susceptible  to  any  punishment. 
.  .  .  Our  courts  have  never  recognized 
the  doctrine  of  irresistible  and  uncon- 
trollable impulse  as  a  mitigation  or 
defense  for  crime.  Evidence  may  be  in- 
troduced for  the  purpose  of  showing  de- 
fendant's state  of  mind,  as  establishing 
his  intent,  and  fixing  the  grade  of  the 
offense;  but  if  a  person  has  sufficient  in- 
telligence to  know  right  from  wrong  he 
is  legally  responsible  for  his  acts." 

So,  it  was  held  in  Roberts  f.  State 
(1912)  67  Tex,  Grim.  Rep.  580, 150  S.  W. 
627,  that  an  instruction  was  properly  re- 
fused to  acquit  the  defendant  if  he  "was 
moved  to  commit  the  homicide  by  an  un- 
controllable impulse."  It  was  said: 
"This  question  is  fairly  discussed  in 
Leache  v.  State  (1886)  22  Tex.  App. 
311,  3  S.  W.  539,  58  Am.  Rep.  638  (this 
case  being  cited  in  the  note  in  18  L.R.A. 
on  page  229),  wherein  the  rule  laid  down 
as  the  true  rule  is  that  the  law  does  not 
require,  as  the  condition  on  which  crim- 
inal responsibility  shall  follow  the  com- 
mission of  crime^  the  possession  of  one's 
faculties  in  full  vigor,  or  a  mind  unim- 
paired by  disease  or  infirmity.  He  can 
only  discharge  himself  from  responsibil- 
ity by  proving  that  his  intellect  was  so 
disordered  that  he  did  not  know  the  na- 1 
ture  and  quality  of  the  act  he  was  doing 
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and  that  it  was  an  act  which  he  ought 
not  to  do." 

The  case  of  Witty  v.  State  (1914)  75 
Tex.  Grim.  Rep.  440,  171  S.  W.  229,  in 
which  the  court  approved  generally  in- 
structions which  included  the  statement 
that,  "if  the  mind  was  in  a  diseased  and 
unsound  state  to  such  a  degree  that  for 
the  time  being  it  overwhelms  the  reason, 
conscience,  and  judgment,  and  the  de- 
fendant in  committing  the  crime  acted 
from  an  irresistible  and  uncontrollable 
impulse,  then  it  would  be  the  act  of  the 
body,  without  the  concurrence  of  the 
mind.  In  such  a  case  there  would  be 
wanting  the  necessary  ingredient  of 
every  crime^  the  intent  and  purpose  to 
commit  it," — is  not  apparently  opposed 
to  the  other  decisions  in  that  state  when 
the  charge  to  the  jury  is  considered  as  a 
whole. 

And  in  addition  to  the  Texas  cases 
above  cited,  other  comparatively  recent 
cases  have  rejected  the  "irresistible  im- 
pulse" theory  of  defense  to  a  prosecu- 
tion for  crime.  State  v.  Hassing  (1911) 
60  Or.  81,  118  Pao.  195;  Oborn  v.  State 
(1910)  143  Wis.  249,  31  L.R.A.(N.S.) 
966,  126  N.  W.  737;  and  Rex  v.  Jessa- 
mine (1912)  19  Can.  Grim.  Gas.  214. 

In  State  v.  Hassing  (Or.)  supra,  the 
court  said :  "Whatever  may  be  the  rule  in 
other  jurisdictions,  we  are  of  the  opinion 
that  the  test  of  insanity  in  this  jurisdic- 
tion is  the  capacity  to  distinguish  be- 
tween right  and  wrong.  Section  2408, 
L.  O.  L.,  is  as  follows:  'A  morbid  pro- 
pensity to  commit  prohibited  acts,  exist- 
ing in  the  mind  of  a  person,  who  is  not 
shown  to  have  been  incapable  of  knowing 
the  wrongfulness  of  such  acts,  forms  no 
defense  to  a  prosecution  therefor.'  The 
intent  of  this  statute  is  to  establish  a 
conclusive  presumption  that  a  person 
having  sufficient  mentality  to  know  that 
an  act  is  wrongful  and  unlawful  is 
capable  of  governing  his  conduct  by  that 
knowledge,  and  of  resisting  any  impulse 
to  violate  the  law.  The  only  case  in 
which  our  law  recognizes  any  irresistible 
impulse  to  kill  is  in  §  1897,  L.  O.  L., 
which  provides:  *If  any  person  shall, 
without  malice  express  or  implied,  and 
without  deliberation,  upon  a  sudden  heat 
of  passion,  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion 
irresistible,  voluntarily  kill  another,  such 
person  shall  be  deemed  guilty  of  man- 
slausrhter.' " 

And  in  Oborn  v.  State  (1910)  143  Wis. 
249,  31  L.R.A.(N.S.)  966, 126  N.  W.  737, 
supra,  the  court  laid  down  the  rule  that 
"the  law  does  not  recognize  a  form  of 
insanity  in  which  there  exists  capacity  to 
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distinguish  between  right  and  wrong  and 
<*onsciousness  of  the  wrongful  nature  of 
the  particular  act,  without  power  to  ab- 
stain from  it ;  i.  e.,  in  law  he  who  can 
distinguish  between  right  and  wrong 
must,  at  his  peril,  choose  rightly  between 
them." 

In  Rex  V.  Jessamine  (1912)  19  OaxL 
Crim.  Cas.  214,  supra,  there  was  evidence 
that  the  defendant  understood  the  nature 
and  quality  of  the  act  which  he  com- 
mitted and  that  it  was  wrong  in  the 
sense  that  it  was  forbidden  by  law,  but 
that  he  had  lost  the  power  of  inhibition, 
and  could  not  resist  the  impulse  to  kill. 
The  court  charged  the  jury  that  "it  is 
not  the  law  here  .  .  .  that  if,  an  in- 
sane person  who  is  capable  of  appreciat- 
ing the  nature  and  quality  of  the  act 
and  of  knowing  that  it  is  forbidden  by 
law  .  .  .  vet  has  what  is  called  an 
impulse  to  do  the  act,  which  impulse  he 
cannot  resist,  he  is  to  be  acquitted  on  the 
ground  of  insanity.  I  charge  you  as  a 
matter  of  law  that  it  is  not  enough  foT 
the  prisoner  to  have  proved  for  him  that 
he  had  lost  the  power  of  inhibition.'' 


It  was  held  in  State  v.  Mewhinney 
(1913)  43  Utah,  135,  L.R.A.1916D,  590, 
134  Pac.  632,  Ann.  Cas.  1916C,  537,  that 
the  test  of  insanity  in  a  murder  case  is 
capacity  to  distinguish  between  right  and 
wrong  with  respect  to  the  criminal  act 
in  issue,  without  regard  to  the  existence 
of  will  power  to  overcome  or  resist  the 
impulse  to  commit  the  act^  if  the  only 
evidence  of  insanity  is  a  few  general 
guesses,  based  upon  a  few  isolated  facts 
which,  in  and  of  themselves,  do  not  nec- 
essarily point  either  to  insanity  or  to 
any  serious  mental  derangement. 

Although  not  strictly  within  the  class 
of  eases  which  the  note  purports  to  cov- 
er, attention  is  called  to  the  case  of  Tibbs 
V.  Com.  (1910)  138  Ky.  558,  28  L.R.A. 
(N.S.)  665,  128  S.  W.  871,  holding  that 
the  facts  that  one  accused  of  murder  is 
a  somnambulist,  and  while  in  this  state 
is  without  self-control,  and  commits  acts 
of  which  he  has  no  recollection,  and  that 
his  offense  was  committed  while  he  was 
in  that  state,  constitute  no  defense  other 
than  that  embraced  in  a  plea  of  insanity. 

R.  C  H. 
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Food  —  liability  of  packer  —  injury  to 
consumer's  domestic. 

1.  A  meat  packer  who  negligently  places 
on  the  market  diseased  meat  without  proper 
inspection  or  curing  is  liable  for  injury  to 
a  domestic  in  the  family  of  one  who  pur- 
chased from  a  middleman,  which  domestic 
is  made  ill  by  partaking  of  the  food. 

For   vther   cases,   see   Food,   in  Dig.   1-62 

Same  —  effect  of  Federal  ioBpection. 

2.  A  meat  packer  who  ulaeea  diseased 
meat  on  the  market  is  not  relieved  from  lia- 
bility for  injury  to  a  consumer  by  the  fact 
that  the  meat  was  marked  "inspected  and 
passed"  by  Federal  inspectors  under  pro- 
visions of  the  Federal  statutes. 

For   other   cases,   see   Food^   in  Dig.   ISt 
A*.  H. 

Same  —  failure  to  Inspect  —  custom. 

3.  A  packer  of  pork  products  for  the  mar- 


ket is  not  negligent  in  failing  to  inspect  for 
trichinae  if  the  custom  of  the  trade  is  to 
omit  such  inspection. 
For  other  oases,   see  Food,  *»  Dig,   1-3Z 

N.  a. 

Same  —  InsniHclent  curing  •—  effect. 

4.  Placing  a  pork  product  ou  the  market 
as  ready  for  consumption  without  curing  it 
sufficiently  to  destroy  any  trichime  tJiat 
may  be  present  is  not  negligence  if  such 
precaution  would  destroy-  its  acceptability 
as  food  and  is  not  practised  by  the  trade 
generally. 
For   other  cases,   see  Food,   in  Dig.    1-52 

A".  &'. 

(December  11,  1917) 

tpRROR  to  the  District  Court  of  the 
J  United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
dismissing  the  complaint  in  an  action 
brought  to  recover  damages  for  personal 
injuries  resulting  from  alleged  negligence 
of  defendant  in  placing  diseased  meat  on 
the  market.     Affirmed. 

Statement  by  Rogers,  Circuit  Judge; 
The   plaint ifif   is   a   subject   of   the   Em- 
peror of  Germany  and  a  resident  and   in- 


Xote.  —  The  liability  of  a  manufacturer, 
packer,  or  vendor  to  persons  not  in  privity 
of  contract,  for  injuries  from  defects  in  the 
articles  sold,  is  treated  in  the  notes  to  Tom- 
linson  v.  Armour  k  Co.  19  Tj.R.A.(N.S.) 
928,  Mazetti  v.  Armour  &  Co.  48  L.R.A. 
(N.iS.)  213,  and  Origger  v.  Coca-Cola  Bot- 
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tling  Co.  L.R.A.1916B,  879;  and  see  later 
cases,  Gearing  v.  Berkson,  lf,R.A.1910D, 
1006,  Kerwin  v.  Chippewa  Shoe  Mfg.  Co. 
L.R.A.1916E,  1188,  ajid  Catani  v.  Swift  & 
Co.  L.R.A.1917B,  1272. 

■For  annotation  on  i^elated  questions,  see 
Iv.R^.  Indexes  under  tlie  title,  *'Food." 
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habitant  of  the  state  of  New  York,  in  tho 
southern   district  thereof. 

The  defendant  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  tlie 
Btate  of  Illinois,  and  ia  engaged  in  the 
interstate  commerce  of  meat  and  food 
products. 

It  is  alleged  that  defendant  caused  to 
be  transported  from  a  state  other  than  the 
state  of  New  York  to  the  city  and  state 
of  New  York  certain  food  products,  con- 
sisting of  prepared  pork  or  lachshinkens, 
which  had  not  been  inspected,  and,  had 
not  been  thoroughly  cured,  and  which  had 
been  falsely  marked  as  "inspected  and 
passed;"  that  the  plaintifT  procured  from 
a  dealer  in  the  city  of  New  York  some  of 
the  said  pork  or  lachshinkens,  not  know- 
ing that  it  was  unwholesome,  diseased, 
and  infected  with  parasites  known  as 
trichinae,  and  that  it  was  dangerous  to 
the  life,  health,  and  safety  of  the  con- 
sumers thereof  as  an  article  of  food;  that 
the  plaintifT  ate  of  tlie  lachshinkens,  as  a 
result  of  which  she  beoame  seriously  sick, 
suffered  great  pain  and  agony;  that  the 
plaintiff's  health  in  consequence  was  per- 
manently impaired;  that  for  a  long  time 
after  her  illness  she  was  unable  to  perform 
any  work  whatsoever,  and  was  compelled 
to  expend  various  sums  for  medicine  and 
medical  treatment;  that  her  injuries  re- 
sulted from  defendant's  negligence  as  afore- 
said. Damages  were  asked  in  the  sum  of 
$6,000. 

The  defendant  demurred  to  the  complaint 
on  the  theory  that  a  manufacturer  who 
deals  with  a  middleman  and  not  directly 
with  the  consumer  owes  the  latter  no  duty 
whatever  except  the  duty  owing  to  all  men 
to  refrain  from  knowingly  and  wilfully  in- 
flicting injury.  The  demurrer  was  over- 
ruled by  Judge  Nc^es,  sitting  at  the  time 
in  the  circuit  court,  and  defendant  was 
allowed  to  answer  over.  (D.  C.)  200  Fed. 
322.  An  answer  was  then  put  in  which 
denied  the  allegations  of  the  complaint. 
The  case  went  to  trial,  and  at  the  end  there- 
of the  defendant  moved  for  a  nonsuit  and 
the  direction  of  verdict,  and  both  motions 
were  denied.  The  jury,  after  being  out 
some  time,  reported  it  could  not  agree,  but 
was  sent  back  to  continue  its  deliberations, 
and  after  a  time  returned  a  verdict  in 
favor  of  the  plaintiff  for  6  cents.  A 
motion  was  then  made  on  behalf  of  defend- 
ant to  set  aside  the  verdict  as  being  con- 
trary to  the  law  and  the  evidence,  and 
to  dismiss  the  complaint  on  the  ground 
that  the  evidence  failed  to  establish  a 
cause  of  action.  This  motion  was  granted, 
and  the  plaintiff  brought  the  case  on  writ 
of  error  to  thi^  court* 


Argued  before  Ward,  Rogers,  and  Hough, 
Circuit  Judges. 

Mr.  Cliarles  Dusbkind  for  plaintiff  in 
error. 

Messrs.  Breed,  Abbott,  &  Morgan,  A. 
R.  Urion,  W.  G.  Kifk,  and  A.  F.  Reich- 
mann,  for  defendant  in  error: 

Before  &  jury  can  be  permitted  to  find 
a  defendant  negligent  for  failing  to  adopt 
certain  methods,  appliances,  or  safeguards, 
it  must  be  shown  that  in  the  opinion  of 
practical  men  they  are  reasonably  practi- 
cable, and  that  they  have  been  put  to 
practical  use  by  those  engaged  in  the  same 
line  of  business. 

Titus  V.  Bradford,  B.  &  K.  R.  Co.  ISe 
Pa.  018,  20  Am.  St.  Rep.  944,  20  Atl.  517 ; 
Mississippi  River  Logging  Co.  v.  Schneider, 
20  C.  C.  A.  390,  34  U.  S.  App.  743,  74  Fed. 
195;  Washington  &  G.  R.  Co.  v.  McDade, 
135  U.  S.  554,  570,  34  L.  ed.  235,  241,  10 
Sup.  Ct.  Rep.  1044;  Southern  P.  Co.  v. 
Seley,  152  U.  S.  145,  153,  38  L.  ed.  3fll, 
395,  14  Sup.  Ct.  Rep.  530;  Sharpsburg 
SSand  Co.  v.  Monongahela  River  Consol. 
Goal  &  Coke  Co.  145  Fed.  424;  H.  D. 
Williams  Cooperage  Co.  v.  Headrick,  8(5" 
C.  C.  A.  548,  169  Fed.  680;  Chicago,  M. 
&  St.  P.  R.  Co.  v.  Moore,  23  L.R.A.(N.8.) 
962,  92  C.  C.  A.  357,  166  Fed.  663;  Gil- 
bert y.  Burlington,  C.  R.  &  N.  R.  Co.  63 
C.  C.  A.  27,  128  Fed.  529;  Kilpatrick  v. 
Choctaw,  0.  &  G.  R.  Co.  57  C.  C.  A.  255, 
121  Fed.  11;  Steinweg  v.  Erie  R.  Co.  A'\ 
N.  Y.  123,  3  Am.  Rep.  673;  Flinn  v.  New 
York  C.  &  H.  R.  R.  Co.  142  N.  Y.  11,  36 
N.  E.  1046;  Frace  v.  New  York,  L.  E.  & 
W.  R.  Co.  143  N.  Y.  186,  38  N.  E.  102; 
Slsco  V.  I^high  &  H.  River  R.  Co.  145  N. 
Y.  300,  39  N.  E.  968;  McCarthy  v.  Boston 
Duck  Co.  165  Mass.  165,  42  N.  E.  568; 
Butiell  v.  R.  H.  White  Co.  220  Mass.  120, 
107  N.  E.  386,  8  N.  C.  C.  A.  186;  Shad- 
ford  V.  Ann  Arbor  Street  R.  Co.  Ill  Mich. 
390,  69  N.  W.  661,  1  Am.  Neg.  Rep.  88: 
Chilberg  v.  Standard  Furniture  Co.  63" 
Wash.  414,  34  L.R.A.(N.S.)  1079,  115  Pac. 
837,  3  N.  C.  C.  A.  145;  Bandekow  v. 
Chicago,  B.  &  Q.  R.  Co.  136  Wis.  341, 
117  N.  W.  812;  Rylander  v.  Laursen,  124 
Wis.  2,  102  N.  W.  341;  Merton  v.  Michi^ran 
C.  R.  Co.  150  Wis.  540,  137  N.  W.  767; 
Tallman  v.  Nelson,  141  Mo.  App.  478,  125 
S.  W.  1181. 

Until  final  judgment  was  entered  the 
case  was  still  completely  under  the  control 
of  the  court,  and  if  it  was  satisfied  th^it 
no  case  against  the  defendant  had  beoit 
made  out,  and  that  the  motion  of  defend- 
ant shoiild  have  been  sustained,  it  had  full 
powder   to  enter   judgment  accordingly. 

Glennon  v.  Erie  R.  Co.  86  App.  Div. 
307,  83  N.  Y.  Supp.  875,  affirmed  in  180 
N.  Y.  562,  73  N.  E.  1124:  John  Slaughter 
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Co.  V.  King  Lumber  Co.  79  S.  C.  338,  60 
S.  K.  705;  Cahill  v.  Chicago,  M.  &  St.  P. 
R.  Co.  20  C.  C.  A.  184,  46  U.  S.  App.  85, 
74  Fed.  290;  Pardee  v.  Orvis,  103  Pa.  451. 

Defendant  is  not  shown  to  have  failed 
in  the  performance  of  any  duty  whidi  it 
owed  to  plaintiff  as  a  matter  of  common 
law,  and  therefore  was  not,  and  could  not 
have  been,  guilty  of  negligence. 

National  Sav.  Bank  v.  Ward,  100  U.  S. 
195,  202,  25  L.  ed.  621,  623;  29  Cyc  419, 
420;  Winterbottom  v.  Wright,  10  Mees. 
A  W.  109,  162  Eng.  Reprint,  402,  11  L.  J. 
Exch.  N.  S.  415;  Huset  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.  61  L.R.A.  303,  57  C.  C.  A. 
237,  120  Fed.  865;  McCaffrey  v.  Mossberg 
A  G.  Mfg.  Co.  23  R.  I.  381,  55  L.R.A.  822, 
91  Am.  St.  Rep.  637,  50  Atl.  651;  Laude- 
man  v.  Russell,  46  Ind.  App.  32,  91  N.  E. 
822;  Lebourdais  v.  Vitrified  Wheel  Co. 
194  Mass.  341,  80  N.  E.  482;  Kuelling  v. 
Roderick  Lean  Mfg.  Co.  88  App.  Div.  309, 

84  N.  Y.  Supp.  622;  Standard  Oil  Co.  v. 
Murray,  67  C.  C.  A.  1,  119  Fed.  572; 
Loop  V.  Litchfield,  42  N.  Y.  351,  1  Am. 
Rep.  527;  Bragdon  v.  Perkins-Campbell 
Co.  66  L.R.A.  924,  30  C,  C.  A.  667,  68  U. 
S.  App.  91,  87  Fed.  109,  5  Am.  Neg.  Rep. 
277;  Marquardt  v.  Ball  Engine  Co.  58  C. 
C.  A.  462,  122  Fed.  374;  Daugherty  v. 
Herzog,  145  Ind.  265,  32  L.R.A.  837,  57  Am. 
St.  Rep.  204,  44  N.  E.  467;  Curtin  v. 
Somerset,  140  Pa.  70,  12  L.R.A.  322,  23 
Am.  St.  Rep.  220,  21  Atl.  244;  Necker  v. 
Harvey,  49  Mich.  517,  14  N.  W.  503; 
Heindirk  v.  Louisville  Elevator  Co.  122 
Ky.  676,  5  L.R.A. (N.S.)  1103»  92  S.  W, 
608;  Heizer  v.  Kingsland  &  D.  Mfg.  Co. 
110  Mo.  605,  16  L.R.A.  821,  33  Am.  St. 
Rep.  482,  19  S.  W.  630;  Slattery  v.  Col- 
gate, 26  R.  I.  220,  65  Atl.  639,  14  Am. 
Neg.  Rep.  467 ;  Field  v.  French,  80  111.  App. 
78;  Farrell  v.  Manhattan  Market  Co.  198 
Mass.  271,  16  L.R.A.(N.S.)  884,  126  Am. 
St.  Rep.  436,  84  N.  E.  481,  15  Ann,  Cas. 
1076,  21  Am.  Neg.  Rep.  142;  35  Cyc.  406; 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  1238; 
2  Mechem,  Sales,  §§  1356,  1357;  Tiedeman, 
Sales,  §  191;  Benjamin,  Sales,  Bennett's 
7th    ed.    pp.    661,    691;    McQuaid   v.    Ross, 

85  Wis.  492,  22  L.R.A.  187,  39  Am.  St. 
Rep.  864,  65  N.  W.  705;  Wiedejnan  v. 
Keller,  171  111.  98,  49  N.  E.  210;  Jones 
V.  Murray,  3  T.  B.  Mon.  83;  Howard  v. 
Emerson,  110  Ma«s.  320,  14  Am.  Rep.  608; 
Giroux  v.  Stedman,  145  Mass.  439,  1  Am. 
St.  Rep.  472,  14  N.  E.  538;  Cotton  v. 
Reed,  25  Misc.  380,  54  N.  Y.  Supp,  143; 
Moses  v.  Mead,  1  Denio,  378;  Hyland  v. 
Sherman,  2  E.  D.  Smith,  235;  Goldrich 
V.  Ryan,  3  E.  D.  Smith,  325;  Rlnschler 
V.  Jeliffe,  9  Daly,  469;  Julian  v.  Lauben- 
berger,  16  Misc.  646,  38  N.  Y.  Supp.  1052; 
Houk  v.   Berg,  —  Tex.   Civ.  App.  — ,  105 


S.  W.  1176;  Nelson  y.  Armour  Packing 
Co.  76  Ark.  352,  90  S.  W.  288,  6  Ann.  Caa. 
237;  Bordwell  v.  Collie,  45  N.  Y.  494; 
King  V.  Creekmore,  117  Ky.  172,  77  S.  W. 
689;  Wells  y.  Cook,  16  Ohio  St.  67,  88 
Am.   Dec.  436. 

Defendant  is  not  shown  to  have  violated 
any  statutory  duty  or  obligation  which  it 
owed  to  plaintiff  and  which  directly  and 
proximately  resulted  in  the  injury  com- 
plained of. 

Unity  V.  Burrage,  103  U.  S.  447,  26 
L.  ed.  405;  Keene  v.  Newark  Watch  Case 
Material  Co.  81  App.  Div.  48,  80  N.  Y. 
Supp.  869;  United  States  v.  Bohl,  125 
Fed.  625. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  not  an  action  upon  a  contract 
either  express  or  implied.  The  basis  of  the 
complaint  is  the  negligence  of  the  defend- 
ant, and  the  action  is  in  tort.  It  is  alleged 
that  the  defendant  negligently  failed  to 
perform  its  duty  to  make  or  cause  to  be 
made  certain  inspections  for  the  discovery 
or  detection  of  certain  infection,  disease, 
or  parasites  in  the  carcasses  of  hogs  so 
that  such  carcasses  might  be  eliminated  from 
those  sold  for  human  consumption  as  food 
or  from  those  used  in  t^e  prepared  food 
products  sold  for  human  consumption.  It 
is  also  alleged  that  it  failed  to  have  a  cer- 
tain food  product,  the  lachshinkens,  which  it 
prepared,  sold,  and  caused  to  be  trans- 
ported in  interstate  commerce,  thoroughly 
cured,  and  thereby  imperiled  and  endan- 
gered the  life  and  health  of  the  plaintiff,  a 
consumer  thereof. 

A  lachshinken  is  made  up  of  two  or  more 
loins  of  pork  put  up  in  a  casing  in  the 
form  of  a  heavy  bologna,  and  is  cured  and 
smoked  and  sold  to  the  trade  as  a  pre- 
pared food  ready  for  consumption.  It 
was  not  sold  to  the  plaintiff,  but  to  one 
Heimerdinger,  in  whose  family  she  was 
I  employed  as  a  domestic.  Heimerdinger 
purchased  the  product  from  a  dealer  who 
purchased  it  from  defendant.  The  mem- 
bers of  Heimerdinger's  family,  including 
the  plaintiff,  partook  of  it,  and  all  who 
partook  of  it  became  seriously  ill.  The 
disease  was  diagnosed  by  the  physicians 
as  trichinosis,  the  nature  of  the  disease 
being  determined,  not  merely  upon  objec- 
tive symptoms,  but  upon  a  scientific  blood 
test,  which  proved  unmistakably  the  char- 
acter of  the  disease.  Trichinosis  is  a  dis- 
ease that  can  be  contracted  only  by  eating 
}  pork  or  ham  from  hogs  infected  with  a 
certain  parasite  known  as  trichinap.  The 
claim  is  that  the  lachshinkens  which  the 
plaintiff  ate  were  infected  with  trichinss, 
and  that  the  defendant  is  responsible. 
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it  put  them  on  the  market  and  sold  them 
>vithout  making  the  neceasaiy  examina- 
tion to  determine  Whether  the  pork  was 
infected  with  triehinap. 

One  of  the  absolute  rights  which  every 
person  poBsesses  and  is  entitled  to  enjoy, 
whether  out  of  society  or  in  It,  is  that  of 
personal  security,  which  consists  in  a  per- 
son's legal  and  uninterrupted  enjoyment 
of  his  life,  his  limbs,  his  body,  his  health, 
and  his  reputation;  and  more  specifically 
as  to  the  right  to  health,  Blackstone  defines 
it  as  the  right  to  "the  preservation  of  a 
man's  health  from  such  practices  as  may 
prejudice  or  annoy  it."  1  Blackstone.  p. 
134.  It  is  elementary  that  every  wrongful 
violation  of  a  right  of  personal  security 
which  causes  damages  gives  rise  to  a  lia- 
bility to  make  compensation  for  the  dam- 
age done,  and  is  a  tort.  In  the  present 
cas^  the  action  is  not  based  on  any  con- 
tract, for  no  privity  of  contract  exists 
between  plaintiff  and  defendant.  The  plain- 
tiff bought  nothing  from  defendant,  and 
bought  nothing  from  the  dealer  to  whom 
defendant  sold  the  product  which  he  had 
prepared.  But  th'at  fact  does  not  neces- 
eiarily  preclude  a  right  of  recovery  under 
the  circumstances  of  this  case. 

Blackstone  in  his  Commentaries,  vol. 
3,  p.  165,  says  that  in  contracts  for  provi- 
sions it  is  always  implied  that  they  are 
wholesome,  and  that  if  they  be  not,  an 
action  on  the  case  lies  for  deceit.  In  re- 
ferrinir  to  this  it  is  said  in  American  & 
English  Encyclopaedia  of  Law,  2d  ed.,  vol. 
16,  p.  1237,  that  "no  authority  is  cited  for 
this  proposition,  and  it  is  believed  that 
the  English  cases  support  the  rule  that 
at  common  law  there  is  no  implied  war- 
ranty of  quality,  fitness,  or  wholesomeness 
In  the  sale  of  provisions,  even  when  sold 
by  a  dealer  for  immediate  domestic  use, 
except  in  cases  where  such  warranty 
would  be  implied  from  the  facts  and  cir- 
cumstances of  the  sale,  independently  of 
the  fact  that  the  thing  sold  was  an  article 
for    domestic    consumption.'* 

In  35  Cvc.  '400,  the  statement  is  that 
"there  is  no  implied  warranty  of  the  qual- 
ity of  provisions  when  they  are  sold  merely 
as  merchandise,  as,  for  instance,  when  the 
articles  are  sold  to  a  middleman  or  are 
sold  to  a  dealer,  for  the  purpose  of  resale, 
especially  where  the  seller  himself  is  not 
a  regular  dealer,  it  being  held  that  in 
such  transactions  the  rule  of  caveat  emptor 
applies.  The  rule  prevails  even  when  the 
seller  knows  that  the  buyer  intends  to 
resell  to  the  consumer.  But  there  is  at 
lettet  a  warranty  that  the  articles  shall 
be  merchantable.  It  is,  however,  the  gen- 
eral rule  that  where  the  sale  is  for  im- 
mediate consumption   there  is  an   implied 


warranty  that  the  food  is  wholesome  and 
fit  for  the  purpose,  irrespective  of  the 
seller's  knowledge  of  defects  therein. 

The  general  rule  of  the  common  law 
is  imdoubtedly  that  upon  a  sale  of  goods, 
if  there  be  no  express  warranty  of  the 
quality  of  the  goods  sold,  and  no  fraud, 
the  maxim  caveat  emptor  applies,  and  no 
warranty  is  implied  by  law.  Howard  v. 
Emerson,  110  Mass.  320,  14  Am.  Rep.  608. 
It  was  contended  in  that  case  that  when 
articles  of  food  are  sold  for  immediate 
domestic  use  the  general  rule  does  not  apply, 
and  that  there  is  an  implied  warranty  or 
representation  that  they  are  sound  and  fit 
for  food.  The  court  said:  "But  we  think 
that  this  exception,  if  established,  does 
not  extend  bevond  the  case  of  a  dealer 
who  sells  provisions  directly  to  the  con- 
sumer for  domestic  use.  In  such  cases 
it  mav  be  reasonable  to  infer  a  tacit  under- 
standing,  which  enters  into  the  contract, 
that  the  provisions  are  sound.  The  rela- 
tion of  the  buver  to  the  seller  and  the 
circumstances  of  the  sale  mav  raise  the 
presumption  that  the  seller  impliedly  rep- 
resents them  to  be  sound.  B\it  the  samo 
reasons  are  not  applicable  to  the  case  of 
one  dealer  selling  to  another  dealer;  and 
we  think  the  rule  is  settled  that  in  the 
sale  of  provisions,  in  the  course  of  general 
commercial  transactions,  the  maxim  caveat 
emptor  applies,  and  there  is  no  implied 
warranty  or  representation  of  quality  or 
fitness.  Emerson  v.  Brigham,  10  Mass. 
197,  6  Am.  Dec.  109;  Winsor  v.  Lombard, 
19  Pick.  57;  Hart  v.  Wright,  17  Wend. 
267;  Wright  v.  Hart,  18  Wend.  449;  Moses 
▼.  Mead,  1  Denio,  378,  43  Am.  Dec.  676, 
Bnrnby  v.  Bollett,  16  Mees.  &  W.  644, 
158  Eng.  Reprint,  1348,  17  L.  J.  Exch. 
N.    S.    190.    11    Jur.   827. 

In  Craft  v.  Parker,  W.  &  Co.  96  Mich. 
245,  21  L.R.A.  139,  55  N.  W.  812  (1893), 
the  court  held  that  a  keeper  of  a  meat  mar- 
ket is  bound  to  use  due  care  to  see  that 
the  meats  sold  are  fit  for  human  consump- 
tion, and  he  impliedly  warrants  that  they 
are  fit  for  the  purpose  for  which  they 
are  sold;  and  if  he  sells  food  that  is  dan- 
gerous to  those  who  eat  It  he  is  liable  for 
the  consequences,  if  he  knew  it  to  be  dan- 
gerous, or  by  proper  care  could  have  known 
of    its    condition. 

In  Wiedeman  v.  Kellar,  171  111.  93,  98, 
49  N.  E.  211  (1897)  the  court  said:  "As 
a  general  rul.**,  we  think  the  decided  weight 
of  authority  in  the  United  States  is  that 
in  all  sales  of  meats  or  provisions  for  im- 
mediate domestic  use  bv  a  retail  dealer 
there  is  an  implied  warranty  of  fitness  and 
wholesomeness  for  consumption.  There  is, 
however,  no  implied  warranty  of  sound- 
ness   or    wholesompness    arising   from    the 
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Rale  of  meata  or  provisions  to  a  dealer 
or  middlemaii  who  buys  on  the  market, 
not  for  consumption,  but  for  sale  to  others. 
Nor  would  there  be  any  liability,  in  a  eale 
for  immediate  domestic  use,  where  the  ven- 
dor was  not  a  regular  dealer.  ...  In 
this  case,  however,  the  appellee  was  a  regu- 
lar retail  dealer,  and  as  such  he  sold  the 
meat  to  appellant  for  domestic  use,  and, 
under  the  law  as  it  seems  to  be  settled  in 
this  country,  as  the  meat  turned  out  to 
be  unwholesome  he  was  liable,  although  he 
was  not  aware  that  it  was  diseased  .when 
he    sold    it    to    appellant." 

In  Salmon  v.  Libby,  McNeill  &  Libby, 
219  111.  421,  76  N.  E.  573  (1905),  a  declara- 
tion was  ht'ld  good  which  alleged  that  the 
defendant  prepared  and  put  up  in  a  package 
and  sold  to  the  trade  certain  mincemeat, 
which  passed  through  the  hands  of  a  whole- 
sale  dealer,  a  retail  dealer,  and  came  final- 
ly to  be  made  into  a  pie,  of  which  the 
plaintiff's  testator  ate;  that  defendant  neg- 
ligently and  improperly  prepared  and  manu- 
factured the  mincemeat;  that  as  a  result 
it  became  unfit  for  food,  and  poisonous  and 
destructive  of  life  when  u«ed  as  food,  and 
plaintiff's  testator  lawfully  partook  of  the 
same,  was  poisoned,  and  lost  his  life  in 
consequence. 

In  Parks  v.  C.  C.  Yost  Pie  Co.  93  Kan. 
334,  L.R.A.1915C,  179,  144  Pac.  202,  7  N. 
C.  C.  A.  100  (1914),  ihe  court  held  that 
a  manufacturer  who  prepares  food  for 
human  consumption  and  places  it  in  the 
hands  of  a  dealer  for  sale  is  responsible 
in  damages  to  the  widow  of  a  consumer 
who  procures  such  food  from  the  dealer  and 
loses  his  life  by  partaking  of  such  food. 
The  court  said  that  a  manufacturer  or 
dealer  who  puts  human  food  upon  the  mar- 
ket for  sale  or  for  immediate  consumption 
does  90  upon  the  implied  representation  that 
it  is  wholesome  for  human  consumption. 
Practically,  he  must  know  it  is  fit,  or  take 
tlifi  consequences  if  it  proves  destructive. 
In  that  case  the  deceased  came  to  his  death 
from  ptomaine  poisoning  resulting  from  eat- 
ing a  pie  manufactured  by  defendant,  who 
sold  it  to  a  retail  giocer,  who  in  turn 
sold  it  to  the  deceased. 

We  do  not  find  it  necessary  in  this  case 
to  determine,  and  we  therefore  do  not  de- 
cide, what,  if  any,  difference  exists  in  the 
liability  of  the  manufacturer  of  food  prod- 
ucts who  sells  to  a  dealer  and  of  a  dealer 
who  sells  to  a  customer.  We  may  assume 
for  the  purpose  of  this  case  that  the  de- 
fendant in  selling  lachshinken  as  a  food 
product  ready  for  consumption  would  be 
responsible  it  he  knew  it  was  unwholesome, 
or  if  by  proper  care  he  could  have  known 
of  its  condition. 

This  brings  us  to  consider  whether  the 


defendant's  liability  would  extend  to  one 
who  did  not  buy  it  either  from  the  defend- 
ant or  from  a  dealer  to  whom  the  defendant 
had  sold  it,  but  who  had  nevertheless  eatea 
of  it  and  been  infected  by  it. 

The  general  rule  is  that  a  manufacturer 
or  vendor  is  not  liable  to  third  parties  Avho 
have  no  contractual  relations  with  him.  See 
Winterbottom  v.  Wright,  10  Mees.  &  \W 
109,  152  Eng.  Reprint,  402, 11  U  J.  Exch,  N. 
S.  415,  which  is  the  leading  case  on  the 
subject  and  has  since  been  followed  by  the 
courts  in  England  und  the  United  8tatei< 
in  numerous  decisions.  But,  as  is  pointed 
out  by  Judge  Cooley  in  his  work  on  Torts, 
3d  ed.  vol.  2,  p.  1489,  there  are  exceptions 
to  the  rule  which  are  as  well  defined  and 
settled  as  the  rule  itself.  One  of  these  ex- 
ceptions is  that  a  person  who  deals  with  an 
imminently  dangerous  article  owes  a  pub- 
lic duty  to  all  to  whom  it  may  come  to 
exercise  care  in  proportion  to  the  peril  in- 
volved. And  he  enumerates,  in  illustration 
of  such  articles,  poisonous  drugs,  patent 
medicines  containing  ingredients  likely  to 
produce  injury,  and  unwholesome  food. 

And  in  Huset  v.  J.  I.  Case  Threshing 
Machine  Co.  61  L.R.A.  308,  67  C.  C.  A. 
237,  242,  120  Fed.  865,  870  (1903)  Judge 
Sanborn,  after  stating  the  general  rule  as 
above  pointed  out,  declares  that  there  are 
three  exceptions  to  it,  **The  first  is,"  he 
says,  ''that  an  act  of  negligence  of  a  manu- 
facturer or  vendor  which  is  imminently 
dangerous  to  the  life  or  health  of  man- 
kind, and  which  is  committed  in  the  prepa- 
ration or  sale  of  an  article  intended  to 
preserve,  destroy,  or  affect  human  life,  is 
actionable  by  third  parties  who  suffer  from 
the  negligence." 

The  leading  American  case  is  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455 
(18.52).  That  case  related,  however,  to  a 
sale  of  a  drug,  and  it  was  held  that  when  a 
dealer  in  drugs  and  medicines  carelessly 
labels  a  deadly  poison  as  a  harmless  medi- 
cine and  sends  it  so  labeled  into  market, 
he  is  liable  to  aU  persons  who,  without 
fault  on  their  part,  are  injured  by  using 
it  as  such  medicine  in  consequence  of  the 
false  label ;  that  such  liability  arises  not  out 
of  contract  or  privity  between  the  dealer  and 
the  person  injured,  but  out  ol  the  duty  which 
the  law  imposes  upon  the  former  to  avoid 
acts  in  their  nature  dangerous  to  the  lives  of 
others.  And  in  Blood  Balm  Co.  v.  Cooper, 
83  Ga.  457,  5  L.R.A.  612,  20  Am.  St,  Rep. 
324,  10  8.  E.  118  (1889),  a  proprietor  of  a 
patent  medicine  who  sold  to  a  druggist  for 
resale  to  any  who  wished  it  was  held  liable 
to  one  who  bought  it  of  the  druggist  and 
used  it  according  to  the  prescription  on  the 
bottle.  The  court  said  it  could  see  no  dif- 
ference whether  the  medicine  was  directly 
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sold  to  the  plaintiff  by  the  proprietor,  or 
by  an  intermediate  party  to  whom  the  pro- 
prietor ha4  sold  it  in  the  first  instance  for 
the  purpose  of  being  sold  again. 

In  such  eases  as  the  above,  whether  the 
sale  is  of  poisonous  drugs  or  unwholesome 
food,  the  liability  reaches  to  any  person 
who  it  might  be  reasonably  foreseen  would 
be  iiguriously  affected  hy  it.  Malone  v. 
Jones,  91  Kan.  815,  818,  LJI.A.1915A,  328, 
139  Pac.  387  (IdH);  s.  c.  92  Kan.  708, 
L.R.A.1915A,  331,  142  Pac  274  (1914).  In 
Bish<^  y.  Weber,  139  Mass.  411,  62  Akn.  Rep. 
71«5,  1  N.  £,  154,  a  caterer  who  furnished  un- 
wholesome food  partaken  by  a  guest  was 
held  liable  for  the  injurious  consequences. 
It  was  said  in  that  case  that  the  furnish- 
ing of  provisions  which  endanger  human 
life  or  health  stands  clearly  upon  the  same 
ground  as  the  administering  of  improper 
medicines,  from  which  a  liability  springs 
irrespective  of  any  question  of  privity  of 
contract  between  the  parties. 

In  Weiser  v.  Holzman,  33  Wash.  87,  99 
Am.  St.  Kep.  932,  73  Pac.  797  (1903), 
the  coiirt  declared  that  one  who .  sells  and 
delivers  to  another  an  article  intrinsically 
dangerous  to  human  life  or  health,  such 
as  a  poison,  an  explosive,  or  the  like,  know- 
ing it  to  be  such,  without  notice  to  the  pur- 
chaser that  it  is  intrinsically  dangerous,  is 
responsible  to  any  person  who  is,  without 
fault  on  his  part,  injured  thereby.  The 
rule,  it  is  said,  rests  on  the  principle  that 
the  original  act  of  delivering  the  article 
is  wrongful,  and  that  everyone  is  responsi- 
ble for  the  natural  consequences  of  his 
TRTongful  act. 

In  Skinn  r.  Reutter,  135  l^ich.  57,  63 
L.R.A.  74.%  106  Am.  St.  Rep.  384,  97  N. 
W.  152,  15  Am.  Neg.  Rep.  86  (1903),  the 
court  held  that  a  person  who  sold  hogs  to 
a  dealer  knowing  them  to  be  afflicted  with 
a  dangerous  and  infectious  disease  was  lia- 
ble to  a  third  person,  who  purchased  them 
of  the  dealer  and  placed  them  with  other 
hogs,  for  the  value  not  only  of  the  hogs 
purchased,  but  also  of  those  which  died 
from  the  contagion,  whfere  neither  the  origi- 
nal nor  subsequent  purchaser  knew  or  had 
notice  of  their  diseased  condition. 

In  Bergen  v.  Standard  Oil  Co.  126  Ky, 
15.5,  159,  11  L.R,A.(N.S.)  ^38,  103  S.  W.I 
245  (1909),  the  court  said  that  when  a 
manufacturer  or  furnisher  of  an  article  is 
negligent  in  its  composition,  construction,  or 
sale,  so  that  injury  results,  not  to  the  ven- 
dee, but  to  a  stranger,  the  general  rule  is 
that  the  seller  is  not  liable  unless  either 
the  article  is  an  imminently  dangerous  one, 
or  the  seller  has  knowledge  of  its  defects, 
and  that  they  are  such  as  to  endanger  life 
or  property  without  notiee  or  warning  of 
the  defects. 


J 


In  Tomlinson  v.  Armour  &  Co.  76  N.  J. 
L.  748,  19  L.R.A.(N.S.)  923,  70  At!.  314 
(1908),  a  ease  in  the  court  of  errors  and 
appeals,  Chancelk>r  Pitney,  writing  for  the 
court,  said:  ^Upon  both  reason  and  au- 
thority we  are  clearly  of  the  opinion  that 
the  declaration  before  us  sets  up  a  good 
cause  of  action.  The  fact  that  the  defend- 
ant was  the  manufacturer,  presumably  hav- 
ing knowledge,  or  opportunity  for  knowledge, 
of  the  contents  of  the  cans  and  of  the  proc- 
ess oi  manufacture;  that  it  put  the  goods 
upon  the  market  for  sale  by  dealers  to  con- 
sumers under  circumstances  such  that  nei- 
tlier  dealer  nor  consumer  had  opportunity 
for  knowledge  of  the  contents ;  the  fact  that 
the  goods  were  thus  manufactured  and  mar- 
keted under  circumstances  that  imported  a 
representation  to  intending  purchasers  that 
they  were  fit  for  food  and  beneficial  to  the 
human  body;  that  in  the  ordinary  course  of 
business  there  was  a  probability  (it  being, 
indeed,  the  very  purpose  of  the  defendant) 
that  the  goods  should  be  purchased,  and 
used  by  parties  purchasing,  in  reliance 
upon  the  representation;  and  that  the  de- 
fendant negligently  prepared  tlie  food  so  that 
it  was  unwholesome  and  unfit  to  be  eaten 
and  poisonous  to  the  human  body,  whereby 
the  plaintiff  was  injured,— make  a  case 
that  renders  the  defendant  liable  for  tho 
damages  sustained  by  the  plaintiff  thereby," 

We  have  no  ditficulty  in  holding  that  \f 
the  defendant  upon  the  facts  disdosed  would 
be  liable  to  Heimerdinger,  who  purchased 
the  product  from  a  dealer,  it  would  also 
be  liable  to  this  plaintiff,  who  as  a  domestio 
employed  in  Heimer dinger's  home  partook 
of  it. 

This  brings  us  to  inquire  whether  the  fact 
that  .the  United  States-  government  has  es- 
tahUshed  a.  system  of  meat  inspection  has 
relieved  the  defendant  from  its  responsibil- 
ity in  the  matter. 

CongfcsB  has  passed  acts  providing  for 
the  inspection  of  meat  and  meat  food  prod- 
ucts for  use  in  interstate  and  foreign  com- 
merce, and  it  has  provided  for  the  inspec- 
tion of  cattle  and  meats  at  packing  houses, 
for  the  purpose  of  preventing  tratBc  in 
diseased  and  unwholesome  meats.  See  U. 
S.  Com.  Stat.  1916,  §§  8681-8716.  And  it 
is  provided  in  §  8681  that  the  carcasses 
and  parts  thereof  of  all  such  animals  found 
to  be  sound,  healthful,  wholesome,  and  fit' 
for  huknan  food  shall  be  marked,  stamped, 
tagged,  or  labeled  as  "inspected  and  passed." 
The  inspection  thus  authorized  is  in  charge 
of  the  Bureau  of  Animal  Industry  of  the 
Department  of  Agriculture  of  the  United 
States.  And  at  the  time  of  the  trial  of 
the  case  the  chief  of  the  bureau  testified 
that  he  had  approximately  nine  hundred 
inspectors  imder  his  charge,  some  of  whom 
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were  a&signed  to  all  plants  of  the  defend- 
ants where  food  was  prepared  for  interstate 
commerce.  And  such  products  after  inspec- 
tion was  marked  "inspected  and  passed." 
And  the  lachshinkens  which  Heimerdinger 
purchased  w^re  so  marked. 

The  defendant  asserts  that  the  control 
and  supervision  which  the  statute  confers 
on  the  Federal  government  is  to  all  intents 
and  purposes  exclusive  of  any  right,  power, 
or  opportunity  on  the  part  of  the  owner  of 
slaughtering  and  packing  establishments  to 
make  other  or  additional  inspections.  Un^ 
der  the  regulations  prescribed  by  the  Secre- 
tary of  Agriculture  in  accordance  with  the 
authority  conferred  upon  him  by  the  stat- 
ute, the  packer  is  forbidden  to  make  an  in- 
spection prior  to  the  government's  inspec- 
tion. The  inspection  begins  with  the  live 
animal,  and  continues  through  the  entire 
process  of  slaughtering,  packing  and  process- 
ing to  the  final  package  in  which  the  meat 
or  meat  product  is  shipped,  the  package  not 
being  released  for  shipment  until  the  Fed- 
eral inspectors  have  put  the  Federal  stamp, 
^'United  States  inspected  and  passed,"  there- 
on. The  inspection  extends  through  all  de- 
partments of  the  plant,  including  the  cur- 
ing processes,  packing  and  shipping.  The 
testimony  shows  that  the  defendant's  plant 
is  absolutely  under  the  control  of  the  gov- 
ernment inspectors,  there  being  at  the  time 
of  the  trial  between  forty  and  fifty  inspec- 
tors in  its  plants,  of  whom  twenty  or 
twenty-five  were  veterinaries  and  the  re- 
mainder were  meat  inspectors.  Does  the 
government's  certificate,  "United  States  in- 
spected and  passed,"  relieve  the  packer 
from  any  common-law  responsibility? 

The  circuit  court  of  appeals  in  the  fifth 
circuit  in  O'Connor  v.  Armour  Packing  Co. 
15  L.R.A.  (N.S.)  812,  85  C.  C.  A.  450, 158  Fed. 
241,  14  Ann.  Cas.  66  (1908),  dechired  that 
the  object  of  the  Federal  statutes  requiring 
inspection  of  cattle  and  meats  at  packing 
houses  was  to  provide  additional  safeguards 
against  traffic  in  spoiled  or  diseased  cattle 
and  meats.  "They  should  not  be  so  con- 
strued or  applied,"  the  court  said,  "as  to 
deprive  anyone  injured  or  damaged  by  the 
negligence  or  wrongdoing  of  a  dealer  in  or 
a  vendor  ol  cattle  or  meats  [of]  any  remedy 
which  he  had  under  laws  existing  when  the 
statutes  were  enacted."  This  case  was  fol- 
lowed in  Catani  v.  Swift  &  Co.  251  Pa. 
62,  62,  L.R.A.1917B,  1^72,  95  Atl.  931 
(1015),  the  court  holding  that  the  statutes 
do  not  relieve  the  packer  from  liability  for 
damages  where  he  has  made  no  inspection, 
nor  taken  any  steps  to  ascertain  for  himself 
whether  the  meat  sold  by  him  is  fit  for 
food.  "The  common-law  dutv,"  said  the 
court,  "to  sell  only  wholesome  food  still 
remains,  and  the  burden  of  discharging  this 


duty  has  not  been  shifted  to  government  in- 
spectors." We  share  in  that  opinion  and 
hold  that  the  inspection  by  government 
officials  of  the  cattle,  meat,  and  meat  prod- 
ucts as  required  by  the  aets  of  Congress 
does  not  relieve  the  packers  from  any  lia- 
bility for  negligence  on  their  part  to  any- 
one injured  thereby. 

The  defendant  made  no  inspection  of  its 
food  products  to  ascertain  whether  any  of 
them  were  infected  with  trichinae.  And  be- 
cause it  made  no  such  inspection  it  is  al- 
leged that  it  failed  to  exercise  that  degree 
of  care  which  the  law  demands  of  those 
who  prepare  and  sell  such  products  for  food 
consumption.  The  testimony  shows  that  be- 
tween 1  and  2  per  cent  of  hogs  slaughtered 
are  so  infected.  The  testimony  also  shows 
that  the  presence  of  trichinse  in  pork  can 
only  be  ascertained,  if  at  all,  by  microscopi- 
cal tests. 

It  also  appears  that  the  government  at 
the  time  this  food  product  was  prepared 
and  sold  did  not  make  inspections  for  the 
purpose  of  discovering  the  presence  of  tri- 
chin»  in  hogs,  and  that  such  inspection  had 
not  been  made  since  1905,  some  six  years 
prior  to  the  sale  which  occasioned  the  in- 
juries this  suit  is  brought  to  redress. 

The  chief  of  the  Bureau  of  Animal  In- 
dustry testified  as  follows: 

Q.  But,  as  a  matter  of  fact,  has  the  de- 
fendant company  been  permitted  by  the  gov- 
ernment inspectors  to  ship  for  transporta- 
tion in  interstate  commerce  the  carcasses  of 
hogs,  or  swine,  or  any  of  the  meat  products 
prepared  from  them,  since  1005,  without 
any  examination  or  inspection  by  the  gov- 
ernment inspectors  looking  toward  the  dis- 
covery of  the  presence  of  trichinie? 

A.  That  question  refers  to  trichinn  in- 
spection, does  it  not? 

Q.  Yes,  trichina. 

A.  Yes;  the  answer  is  yea. 

Q.  Do  the  inspections  that  are  usually 
made  by  the  government  inspectors  cover 
inspections  required  and  necessary  in  order 
to  discover  trichina? 

A.  No,  sir. 

Q.  Is  it  necessary  to  make  a  special  in- 
spection, or  an  inspection  different  from  the 
usual  inspection,  in  order  to  discover  the 
presence  of  trichina? 

A.  Yes,  sir. 

Q.  In  what  respect  does  the  inspection 
looking  for  the  discovery  of  trichinie  diflFer 
from  the  usual  inspections  made  by  the 
government  inspectors? 

A.  Ordinarily,  the  presence  of  disease  can 
usually  be  determined  by  detecting  the 
lesions  with  the  naked  eye,  by  manipula- 
tion of  the  different  parts  or  organs;  for 
inspection  of  trichina  it  is  necessary  to  ex- 
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amine  with  a  microscope  all  sections  of 
the  meat,  to  determine  the  presence  or  ab- 
sence of  it. 

It  also  appears  that  the  reason  why  the 
government  does  not  examine  for  trichinae 
is  that  the  only  method  of  inspection  for 
trichkMB  is  by  microscopical  examination, 
and  that  such  an  examination  will  not  nec- 
essarily disclose  the  presence  of  trichinse 
in  the  carcass,  even  tliotigh  there  may  be 
trichinse  therein.  It  only  discloses  whether 
tricfain«  are  present  in  the  particular  sam- 
ple, and  there  may  be  trichins  in  the  car- 
cass and  none  in  the  sample. 

The  chief  of  the  bureau  testified  as  fol- 
low^s : 

Q.  Well,  then,  it  is  a  fact  is  it  not,  that 
a  single  examination  does  not  necessarily 
disclose  the  presence  of  trichinae,  even 
though  there  may  be  trichina  present? 

A.  There  may  be  trichinis  in  the  carcass, 
but  not  in  that  particular  sample. 

Q.  Is  it  not  a  fact,  Doctor,  that  a  oon- 
siderable  number  of  examinations  may  be 
made  without  disclosing  the  presence  of  tri- 
chinse? 

A.  Yes,  sir. 

Q.  Is  it  not  true  that  as  many  as  eight 
or  ten  different  examinations  may  be  made 
from  different  parts  of  the  carcass  without 
disclosing  the  presence  of  trichinte  and  ad- 
ditional examinations  disclose  the  presenee 
of  trichina)? 

A.  Yes;  in  lightly  infected  cases,  that 
might  be  the  case. 

Q.  The  trichinse  localizes  itself  in  certain 
parts  of  the  body^  does  It  not? 

A.  To  a  great  degree. 

Q.  And  just  what  that  part  is  you  can- 
not tell  without  testing  the  various  parts 
of  the  body? 

A.  I  was  going  to  say,  there  are  usually 
muscles  or  regions  where  they  are  most 
generally  found,  and  fxom  those  sections 
we  take  the  samples  for  inspection,  but,  of 
course,  they  wander  or  may  wander,  into 
almost  any  portion  of  the  body,  but  there 
are  usually  seats  where  we  look  for  them. 

Q.  The  examination  for  trichina  by  the 
microscopic  test  is  not  by  any  means  an  in- 
fallible test,  is  it? 

A    >!oi  it  is  not. 

Another  expert,  said  to  be  the  foremost 
authority  In  the  United  States  on  the  sub- 
ject of  trichinosis,  testified  that  the  micro- 
scopical test  cannot  be  accepted  as  a  guar- 
anty that  the  pork  so  examined  is  free  from 

trichinap. 

« 

The  following  is  an  excerpt  from  his  testi- 
mony: 

Q.  Would  you  say  that  in  the  case  of  the 


pork  loin  just  mentioned  that  microscopi- 
cal tests  of  four  or  five  pieces  of  meat  cut 
from  various  parts  of  this  loin  would  offer 
a  reasonably  certain  method  of  detecting 
whether  or  not  it  contained  trichinie? 

A.  I  would  personally  not  be  willing  to 
certify  that  that  pork  loin  waa  free  firom 
trichinae. 

Q.  Would  a  larger  number  of  samples 
from  this  pork  loin  offer  a  more  reasonable 
method,  or  basis,  of  determining  this  fact? 

A.  You  might  examine  100  specimens 
from  that  same  pork  loin,  and  it  is  conceiv- 
ably possible  that  trichine  might  be  pres- 
ent but  you  would  not  find  them. 

Q.  W^ill  you  explain  the  reason  for  that? 

A.  Well,  though  the  paraaites  might  be 
in  the  pork  loin,  we  might  find  sections  of 
infection  where  very  few  of  them  would  be 
present,  and  in  some  parts  none  would  be 
evident.  We  might  find  a  number  of  tri- 
chinae in  the  diaphragm^  for  instance,  or 
in  the  tongue,  or  in  some  other  muscle,  and 
yet  relatively  few  of  the  parasites  in  tlie 
loin.  The  distribution  of  the  trichinsc  in 
the  body  is  not  necessarily  uniform,  and 
therefore  an  (examination  of  any  one  portion 
cannot  be  taken  as  a  safe  standard  for  ex- 
amination of  the  entire  carcass. 

■ 

The  chief  of  the  Bureau  of  Animal  In*- 
dustry  was  questioned  as  to  the  policy  of 
not  inspecting  for  trichinae,  and  his  testi- 
mony is  deserving  of  attention. 

Q.  Do  you  think,  Doctor,  that  becanse  a 
certain  test  is  not  altogether  absolute,  you 
would  make  no  test  at  all,  even  though  you 
could  minimize  the  danger? 

A.  That  is  probably  a  matter  of  opinion, 
as  to  whether  more  coulH  be  accomplished 
by  making  it  or  not. 

Q.  Would  you  do  away  with  vaccination 
if  vaccinatioa  is  not  absolute  protection? 

A.  No. 

Q.  Well,  would  you  do  away  with  disrn- 
fectants  if  disinfectants  were  not  absolute- 
ly preventive? 

A.  No;  the  question  in  my  mind  has  been 
whether  microscopical  inspection  might  in- 
duce people  to  regard  it  as  an  absolute  pro- 
tection, and  therefore  not  take  other  pre- 
caution, such  as  cooking,  to  completely 
avoid  danger. 

Q.  Would  it  not  be  the  safer  course  to 
minimize  the  danger  and  give  this  addition- 
al protection  to  the  people,  instead  of  mak- 
ing no  tests  at  all? 

A  That  has  been  a  question  in  our  minds, 
— as  to  whether  it  would  not  induce  more 
cases  of  trichinae  by  more  people  partak- 
ing of  uncooked   pork  than   of  cooking  it. 

Q.  Do  you  not  think  the  proper  course 
would  be  to  minimize  the  danger  by  making 
these  inspections,  and  then  to  take  this  ex- 
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tra  precaution  by  advising  them  that  the 
pork  should  be  cooked? 

A.  That,  I  think,  is  a  very  hard  question 
to  answer,  as  practice  alone,  I  presume, 
could  determine  whether  it  would  or  would 
not. 

Q.  Would  you  do  away  with  any  preven- 
tive or  precautionary  measure  if  it  was  not 
absolutely  safe,  even  though  you  could 
minimize  the  danger? 

A.  It  is  probably  a  safer  way  to  do  away 
with  a  measure  which  is  supposed  to  pro- 
tect and  which  does  not.  Personally,  I 
should  not  eat  any  raw  potk,  whether  it 
was  microscopically  inspected  or  not;  and 
ff  we  could  only  convince  all  the  people  of 
the  same  thing,  the  whole  matter  would  be 
solved. 

The  testimony  disclosed  that  while  in 
Germany  inspection  for  trichinn  is  made, 
the  result  has  not  been  very  assuring 
There  were  reported  in  that  country  between 
3881  and  1808,  6,320  cases  af  trichinosis, 
with  310  deaths.  Of  these  cases  and  deaths 
2,042  cases  and  112  deaths  were  due  to 
meat  which  had  been  inspected  and  passed 
as  free  from  trichinae.  Counsel  would  have 
the  court  believe  that  these  figures  show 
the  practical  inefficiency  of  such  examina- 
tions, and  that  approximately  as  many 
deaths  occurred  from  the  eating  of  meat 
which  had  been  microscopically  inspected 
and  passed  as  free  from  trichinse  as  had 
occurred  from  the  eating  of  meat  which  had 
not  l>een  so  examined.  But  the  testimony 
of  the  expert  was  that  the  infection  by  tri- 
chinie  of  hogs  is  greater  in  the  United  States 
than  in  Germany,  and  that  microscopical 
inspection  carried  out  by  properly  trained 
persons  would  reduce  very  greatly  the 
chances  of  placing  trichinoue  pork  on  the 
market,  although  such  an  examination  could 
not  be  accepted  as  a  guaranty  that  pork 
so  examined  is  free  from  triohinse.  He  also 
testified  that  he  regarded  the  method  pur- 
sued by  the  Bureau  of  Animal  Industry 
as  a  reasonably  safe  and  practical  method 
of  insuring  wholesome  meat. 

The  inspection  made  by  the  government  of 
the  United  States  extends  onlv  to  establish- 
ments  which  ship  their  products  in  inter- 
stale  commerce,  and  not  to  dealers  who  sell 
their  goods  within  the  state  in  which  they 
are  prepared.  Many  of  the  states  have  laws 
of  their  own  governing  the  inspection  of 
meat  food  products,  and  the  chief  of  the 
Bureau  of  Animal  Industry  testified  that 
he  did  not  know  of  anv  one  of  them  hav- 
ing  microscopic  inspections.  He  also  testi- 
fied that  he  did  not  know  of  a  single  in- 
dividual or  firm  in  the  country  enga^(>d  in 
preparing  pork  for  consumption  as  a  food 
product  that  made  inspections  for  trichinte, 


althougli  he  had  heard  that  there  was  one 
establishment  which  did  it  and  of  another 
which  was  preparing  to  do  it.  He  was  asked: 
*'Is  it  not  a  fact,  Doctor,  that  the  general 
use  and  practically  universal  practice  is,  on 
the  part  of  those  engaged  in  the  busine*4fi  of 
slaughtering  and  preparing  hogs  for  sale 
and  consumption  for  human  food,  not  to 
examine  for  trichina?"  And  he  answered 
in  the  affirmative. 

A  genera]  custom  of  the  persons  or  cor- 
porations which  manufacture  meat  products 
to  be  sold  for  food  to  conduct  the  business 
in  a  given  way  affords  the  most  satisfac- 
tory evidence  in  support  of  the  conclusion 
that  the  defendant  conducted  its  business 
with  ordinary  care.  When  it  appears  that 
everybody  engaged  in  a  particular  business 
conducts  it  in  a  certain  way,  we  conclude 
that  the  defendant  in  conducting  his  busi- 
ness in  the  way  that  everybody  else  in  the 
like  business  does  has  measured  up  to  the 
standard  demanded  by  the  law  and  exercised 
^he  ordinary  care  of  prudent  men  engaged 
in  the  business.  See  Thomp.  Neg.  §  31.  Ko 
one  is  held  by  the  law  to  a  higher  degree 
of  care  than  the  average  in  the  trade  or 
business  in  which  he  is  engaged. 

And  as  there  might  have  been  a  number 
of  microscopical  inspections  made  without 
discovering  the  trichinae,  which  might  still 
have  been  present  and  caused  the  very  in- 
jury of  which  complaint  is  made,  the  fail- 
ure to  make  the  tests  cannot  be  held  to  be 
the  direct  and  proximate  cause  of  the  in- 
jury complained  of,  and  without  which  it 
would  not  have  occurred.  There  is  no  lia- 
bility for  a  negligent  act  unless  the  negli- 
gent act  is  the  proximate  cause  of  the  in- 
jury. And  to  establish  proximate  cause  it 
is  necessary  that  there  be  a  causal  connec- 
tion between  the  negligent  act  and  the  in- 
jury. The  act  must  have  been  such  that 
without  it  the  injury  would  not  have  hap- 
pened.   20  Cyc.  480. 

But  it  is  said  that,  even  if  the  defendant 
was  not  under  obligations  to  make  micro- 
scopical inspection  for  trichina,  the  plaintiff 
is  still  entitled  to  maintain  this  action  be- 
cause of  defendant's  negligence  in  curing 
the  meat.  This  claim  is  based  on  the  prop- 
osition that  lachshinken  is  a  prepared  meat 
food  product,  cured  and  made  ready  for  con- 
sumption in  its  prepared  form,  and  that  a 
thorough  cure  kills  trichinie  parasites  and 
renders  the  meat  safe  and  harmless  for  hu- 
man food,  and  that,  inasmuch  as  the  lach- 
shinken which  defendant  sold  in  the  in- 
stance complained  of  contained  trichinie, 
it  must  have  been  improperly  cured.  The 
evidence  makes  it  clear,  so  far  as  the 
question  of  curing  the  lachshinken  is  con- 
cerned, that  a  cure  sufficient  to  kill  tri- 
chinae  would   be   much    too    strong,    as  it 
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would  make  tbe  meat  inedible  and  destroy 
it  as  an  article  of  food.  And  the  undis- 
puted evidence  shows  that  lachshinken  is 
made  by  all  manufacturers  to  all  intents 
and  purposes  in  exactly  the  same  way.  The 
lachshinken  which  the  plaintiff  ate  was 
made  iti  the  same  way  that  defendant  had 
always  made  its  lachshinken,  and  if  it  had 
beeD  subjected  to  a  temperature  of  160  de- 
grees Fahrenheit,  which  wouM  have  been 
necessary  to  Icill  trichince,  it  would  not  have 
been  accepted  by  the  trade.  The  govern- 
ment of  the  United  States  knew  the  charac- 


ter and  kind  of  cure  to  which  the  lachshin- 
ken  was  subjected,  and  yet  it  stamped  it  ad 
"inspected  and  passed,"  and  recognized  it 
as  a  proper  and  legitimate  article  uf  inter- 
state commerce  and  as  a  safe  and  whole- 
some product  for  human  consumption. 

The  record  discloses  no  proof  of  negli- 
gence to  go  to  the  jury.  The  court  commit- 
ted no  error  in  setting  aside  the  verdict 
and  in  directing  judgment  to  be  entered 
dismissing  the  cumplaint. 

Judgment  affirmed. 


ItAfiSACHUSICTTB    817PRKME    JCDI- 
ClAIi  COURT. 

MAUD  HAHN 

V. 

EDGAK  B.  LOKER. 

(2W  Mass.  S63,  118  N.  E.  661.) 

Attorney  and  client  -*  release  of  j«d«« 
ment  debtor  •—  effect. 

The  release  by  an  attorney  without  the 
knowledge  or  consent  or  subsequent  ratifica- 
tion of  his  client,  of  a  defendant  arrested 
under  execution  in  a  tort  action,  does  not 
work  a  satisfaction  of  the  judgment; 
For  other  caaes^  see  Attorneys,  II.  h,  in  Dig. 

(February  26,  1918.) 

f?  XCEPTIONS  by  defendant  to  rulings  of 
--  the  Superior  Court  for  Middl^ex  Coun- 
ty mad»  during  the  trial  of  an  action 
brought  to  recover  the  amount  of  a  judg- 
ment, which  resulted  in  a  vetdiot  lor  plain- 
tiflf.    Overruled. 

The  facts  are  stated  in  the  opinion. 

MraBrs;  Mnaiton,  Iioitng,  9f  Bigelow, 
for  defendant:    ■ 

The  judgment  was  discharged  by  the 
voluntary  release  of  the  debtor  from  arrest. 

Coburn  v.  Palmer,  10  Cush.  273;  Cheney 
V.  Whitely,  0.  Cush.  289;  Morgan  v.  Curley, 
142  Mass.  108,  7  N.  E,  726;  Merrill  v.  Roul- 
stone,  14  Allen,  511;  Nowell  v.  Waitt,  121 
Mass.  654;  Crawfoitt^Plummer  Co.  v.  Mc- 
Carthy, 227  Mass.  350,  lift  N.  E,  575; 
Goldia  V.  Gately,  168  Mass.  300,  47  N.  E. 
96;  Kellogg  v.  Underwood,  163  Mass.  214, 
40  X.  £.  104. 

The  creditor's  attorney  had  authority  to 
direct  the  release  of  the  debtor  from  arrest. 

Shattuck  V.  Bill,  142  Mass.  56.  7  K.  E. 
39;  Wieland  v.  Whit<},  109  Masft.  392;  Moul- 

Xote.  —  As  to  power  of  attorney  to  bind 
client  by  release  of  person  or  property  of 
debtor  from  process  to  enforce  judgment, 
see  annotation  following  this  case,  post, 
808. 


ton  v.  Bowker,  116  Mass.  36,  15  Am.  Bep. 
72;  Marble  v.  Jamesville  Mfg.  Co.  163  Mass. 
171,  89  N.  E.  998;  Dovine  v.  Stillings,  196 
Mass.  284,  82  N.  E.  41;  Corning  v.  South- 
land, 3  Hill,  552;  Scott  v.  Seiler,  5  Watts, 
235;  Hopkins  v.  Willard,  14  Vt.  474;  Davis 
V.  Bowe,  118  N.  Y.  55,  23  N.  E.  166;  Frank 
v.  New  York,  L.  E.  &  W.  R.  Co.  122  X.  Y. 
216,  25  N.  E.  83^;  Greenough  v.  Welles, 
10  Cush.  579;  Barron  v.  International 
Trust  Co.  184  Mass.  440,  68  N.  E.  831; 
Morgan  v.  Curley,  142  Mass.  107,  7  N.  E. 
726;  Sweet  ▼.  Kimball,  166  Mass.  332,  55 
Am  St.  Bep.  406,  44  N.  E.  243;  Armstrong 
V.  Stair,  217  Mass.  534,  105  N.  E.  442. 

Messrs.  Bamnel  R.   Cutler  and  Harry 
W.  James  for  plaintiff. 

Crosby,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  recovered  a  judgment  against 
the  defendant  in  an  action  of  tort,  and  on 
the  execution  issued  thereon  the  defendant 
was  arrested  under  the  provisions  of  Bev. 
Taws,  chap.  168.  The  officer's  return  upon 
tbe  execution  is  as  follows:  **Bv  virtue  of 
this  execution,  and  for  want  of  goods,  chat- 
tels, laodt,  or  tsaeioents  of  the  nithin- 
named  judgment  debtor  to  be  found  by  me 
within  my  precinct,  sufficient  to  satisfy  the 
debt  of  the  within-named  judgment  creditor, 
I  this  day  took  the  body  of  the  said  judg- 
ment debtor,  Edgar  Loker,  and  had  him  in 
the  court  rooms  of  the  police  court  of  New- 
ton in  said  county  for  a  hearing  before  said 
court,  and  while  waiting  for  the  court  to 
take  up  the  case,  by  direction  of  Bernard 
F.  Murphy,  attorney  for  said  judgment 
creditor,  I  left  the  said  debtor,  Edgar  Loker, 
with  his  attorney,  Mr.  Bigelow,  and  the 
sureties,  for  said  hearings." 

The  present  action  is  brought  upon  the 
judgment;  It  was  admitted  at  the  trial 
that  the  eJtecution  had  not  been  satisfied 
**except  as  appeared  in  said  return."  The 
defendant  contends  that  he  was  released 
by  order  of  the  creditor's  attorney  after  he 
had  been  brought  before  the  court,  and  be- 
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fore  any  hearing  had  been  had,  and  that 
such  release  amounted  to  a  satisfaction  of 
the  judgment. 

One  decisive  question  is  whether  the  judg- 
ment creditor  would  be  bound  by  the  action 
of  his  attorney  in  releasing  the  judgment 
debtor  (if  he  was  so  released),  in  the  ab- 
sence of  any  evidence  to  show  that  such  act 
of  the  attorney  was  with  the  personal 
knowledge  and  consent  of  the  judgment 
creditor. 

It  is  a  general  rule  that  "an  attorney  at 
law  has  authority,  by  virtue  of  his  employ 
ment  as  such,  to  do  in  behalf  of  his  client 
all  acts,  in  or  out  of  court,  necessary  or 
incidental  to  the  prosecution  and  manage- 
ment of  the  suit,  and  whi<^  affect  the  rem- 
edy only,  and  not  the  cause  of  action." 
Moulton  V.  Bowker,  115  Mass.  36,  40,  lo 
Am.  Rep.  72. 

He  lias  power  to  release  an  attachment 
before  judgment,  and  do  many  other  things 
incidental  to  the  proceedings  and  necessary 
or  advisable  for  the  interest  of  his  client. 
Ibid;  Shattuck  v.  Bill,  142  Mass.  56,  63, 
64,  7  N.  E.  39. 

Notwithstanding  the  broad  discretionary 
power  vested  generally  in  an  attorney  in 
behalf  of  his  client,  to  do  whatever  is  rea- 
sonably necessary  to  obtain  judgment  and 
to  collect  it  afterwards,  he  cannot,  by  vir- 
tiie  of  his  employment,  acknowledge  satis- 
faction of  a  judgment  except  by  payment 
in  full.  Lewis  v.  Gamage,  1  Pick.  347; 
Shores  v.  Caswell,  13  Met.  413;  Brown  v. 
Kendall,  8  Allen,  209;  Shattuck  v.  Bill, 
142  Mass.  56,  63,  7  N.  E.  39.  Nor  has  an 
attorney  authority  to  bind  his  client  by 
the  discharge  of  a  debtor  from  arrest  ex- 
cept on  payment  in  full  of  the  judgment. 


Brown  v.  Kendall,  8  Allen,  200;  SimontoD 
V.  Barren,  21  Wend.  362;  Kellogg  v.  Gil- 
bert, 10  Johns.  220,  6  Am.  Dec.  335;  Hall 
V.  Presnell,  157  N.  C.  200,  293,  39  L.R.A. 
(N.S.)  62,  72  S.  £.  985,  Ann.  Gas.  1913B, 
1293;  Pomeroy  v.  Presoott,  106  Me.  401, 
138  Am.  St.  Rep.  347,  76  Atl.  898,  21  Ann. 
Cas.  574. 

In  Anglo-American  Land,  Mortg.  &  Agen- 
cy Co.  V.  Dyer,  181  Mass.  503,  at  698,  92 
Am.  St.  Rep.  437,  64  N.  £.  418,  this  eourt 
stated:  "It  is  said  that  the  weight  of 
authority  in  this  country  ^eems  to  be 
against"  the  authority  of  an  attorney  at 
law,  by  virtue  of  his  employment,  to  agree 
to  a  compromise  of  a  suit  out  of  court  with- 
out his  client's  sanetion.  Lewis  v.  Ganutge^ 
supra;  Pomeroy  v.  Prescott,  supra.  See 
also  New  York,  N.  H.  &  H.  R.  Co.  v.  Mar- 
tin, 158  Mass.  3i3,  33  N.  E.  578;  Brewer  v. 
Casey,  196  Mass.  384,  82  N.  E.  45;  Gilman 
V.  Gary,  198  Mass.  318,  84  N.  E.  312. 

In  the  case  at  bar  there  is  nothing  to 
show  that  the  plaintiff  authorized  or  con- 
sented to  the  release  of  the  judgment  debtor, 
or  was  present  when  he  was  so  released,  or 
that  the  plaintiff  afterwards  ratified  the 
act  of  her  attorney  in  this  respect.  Under 
these  circumstances,  the  release  of  the  judg- 
ment debtor  is  not  a  bar  to  the  present  ac- 
tion. 

In  view  of  the  conclusion  reached,  it  is 
unnecessary  to  decide  whether  the  judgment 
would  have  been  satisfied  if  the  plaintiff 
had  been  bound  by  the  act  of  her  attorney. 
See  Crawford-Plummer  Co.  v.  McCartiiy, 
227  Mass.  350,  116  N.  £.  576,  and  cases 
cited. 

Exceptions  overruled. 


Annotation — ^Power  of  attorney  to  bind  client  by  release  of  penon  or  prop* 

erty  of  debtor  from  process  to  oif orce  judgment. 


Generally,  as  to  authority  of  attorney, 
see  Indexes  to  L,R.A.  Notes,  "Attor- 
neys." 

In  holding  that  an  attorney  has  no  au- 
thority to  discharge  a  defendant  taken 
in  execution  except  on  payment  in  full 
of  the  judgment,  Hahn  v.  Loker,  ante, 
807,  has  the  practically  unanimous  sup- 
port of  the  authorities  that  have  con- 
sidered that  question. 

Thus,  that  an  attorney  has  not  such 
authority  has  been  held  in  Lewis  v.  Gar- 
nage  (1823)  18  Mass.  347;  Jackson  v. 
Bartlett  (1811)  8  Johns.  (N.  Y.)  361; 
Kellogg  V.  Gilbert  (1813)  10  Johns.  (N. 
Y.)  220,  6  Am.  Dec.  335;  Simonton  v. 
Barrel!  (1839)  21  Wend.   (N.  Y.)  362; 
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Treasurers  v.  M'Dowell  (1832)  1  Hill,  L. 
S.  C.  184,  26  Am.  Dee.  106;  Bowe  v. 
Campbell  (1882)  63  How.  Pr.  167,  2  N. 
Y.  Civ.  Proc.  Rep.  (Browne)  232  (dic- 
tum);  Eads  V.  Wynne  (1894)  79  Hun, 
463,  29  N.  Y.  Supp.  983 ;  Savory  v.  Chap- 
lin (1840)  3  Perry  &  D.  604,  8  DowL  P. 
C.  656,  11  Ad.  &  El.  829,  113  £ng.  Re- 
print, 629,  9  L.  J.  Q.  B.  N.  S.  186,  4  Jur. 
411;  Connop  v.  Challis  (1840)  2  £xch. 
484, 154  Bug*  Reprint,  582,  6  Dowl.  &  L. 
48,  17  L.  J.  Exch.  N.  S.  319;  Pavne  v. 
Chute  (1616)  1  Rolle,  Rep.  365,  8i  Eng. 
Reprint,  538;  and  in  Crarv  v.  Turner 
(1809)  6  Johns.  (N.  Y.)  53^  it  was  said 
that  the  authority  is  doubtful. 
T^e  basis   of   the   decision   in   these 
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cases  seems  to  be^  as  stated  in  Jackson 
V.  Bartlett  (1811)  8  Johns.  (N.  Y.)  361, 
supra,  that  an  attotiiey's  authority  de- 
termines with  the  judgment,  or  at  least 
with  the  issuing  of  the  execution  with- 
in the  vear. 

However,  in  Hopkins  v.  Willard  (1842) 
14  Vt.  474,  it  was  held  that  an  attor- 
ney had  power  to  release  a  debtor  from 
jail  without  consulting  the  creditor,  who 
resided  at  a  distance,  provided  he  acted 
as  a  man  of  common  prudence,  guided  by 
the  apparent  circumstances  of  the  debt- 
or. The  court  stated  that,  though  it 
might  have  extended  the  common-law 
powers  of  an  attorney,  yet  it  believed 
that  it  acted  in  accordance  with  the 
long  course  of  practice  in  the  state, 
founded  in  good  reason. 

Also,  in  Scott  v.  Seiler  (1836)  5  Watts 
(Pa.)  235^  in  holding  that  the  attorney 
for  the  judgment  creditor  had  authority 
to  order  the  release  of  a  judgment  debtor, 
the  court  stated  that  ^*we  think  that  the 
attorney  of  the  plaintiff  in  the  capias  ad 
satisfaeiendum  had  full  power  and  au- 
thorit}'  to  discharge  the  defendant  there- 
in from  arrest  under  it,  without  having 
received,  or  the  amount  of  money  thereon 
indorsed  being  paid.  This  authority  has 
been  exercised  by  attorneys  thrc^ighout 
the  state  from  time  immemorial  almost; 
and  especially  where  the  plaintiff,  as  in 
this  case,  resided  out  of  the  coui\ty  in 
which  the  judgment  was  obtained  and  the 
defendant  therein  named  resided,  at  the 
distance  of  nearly  lOQ  miles,  and  did  not, 
from  anything  that  was  shown  on  the 
trial,  appear  to  have  attended  at  all  in 
person  to  the  prosecution  of  his  suit  and 
the  execution  of  the  judgment  therein  ob- 
tained, for  the  purpose  of  looking  after 
the  collection  of  his  debt.  .  .  .  The 
attorney  employed  to  collect  the  debt  in 
such  cases  does  not  act  merely  in  the 
character  of  which  may  be  considered 
strictly  an  attorney  at  law  or  of  the 
court  in  which  the  action  is  brought,  but 
also  in  the  character  of  an  agent  of  the 
plaintiff  or  the  creditor  invested  with  im- 
plied power,  at  least,  to  deal  with  the  de- 
fendant, especially  if  his  circumstances 
be  considered  doubtful,  and  to  direct  the 
sheriff  to  execute  process  sued  out 
against  him  or  not  just  as  he  shall  think 
the  one  course  or  the  other  the  most  like- 
ly to  secure  the  payment  of  a  debt  ulti- 
mately; and,  as  regards  the  sheriff,  he  is 
bound  to  receive  and  to  obey  the  instruc- 
tions of  the  attorney  the  same  as  he 
would  those  of  the  plaintiff  himself  were 
he  present  giving  theoau     Ihe  attorney 
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represents  the  plaintiff  as  well  after  the 
body  of  the  defendant  is  taken  in  execu- 
tion as  before  in  obtaining  the  judg- 
ment, and  may  release  the  debtor  from 
his  confinement  either  upon  or  without 
payment  of  the  debt." 

An  attorney  etaiployed  to  prosecute  a 
suit  to  judgment  is  not  empowered,  under 
his  general  authority,  to  discharge  the 
lien  of  a  judgment  before  payment  or 
satisfaction.  Phillips  v.  Dobbins  (1876) 
56  Ga.  617;  Rounsaville  v.  Hazen  (1886) 
33  Kan.  71,  5  Pac.  422;  Harrow  v,  Far- 
row (1846)  7  B.  Mon.  (Ky.)  126,  45 
Am.  Dec.  60;  Morgan  v.  Their  Creditors 
(1841)  19  La:  84;  Jewett  v.  Wadleigh 
(1850)    32   Me.    110;    Doub    v.    Barnes 

(1847)  1  Md.  Ch.  127;  Fritchey  v.  Bos- 
ley  (1881)  56  Md.  97;  Horsey  v.  Chew 
(1886)  65  Md.  555,  5  Atl.  466;  Banks  v. 
Evans  (1848)  10  Smedes  ^  M.  (Miss.) 
35,  48  Am.  Dec.  734;  Quarles  v.  Porter 

(1848)  12  Mo.  76;  Wilson  v.  Jennings 
(1854)  3  Ohio  St.  528;  Dollar  Sav.  Bank 
V.  Robb  (1869)  4  Brewst.  (Pa.)  106; 
Kirk's  Appeal  (1878)  87  Pa.  243,  30  Am. 
Rep.  357;  Ludden  &  B.  Southern  Music 
House  V.  Sumter  (1895)  45  8.  C.  186,  55 
Am.  St.  Rep.  761,  22  S.  E.  738. 

No  belief  on  the  part  of  the  attorney, 
however  honestly  entertained,  that  the 
release  would  be  for  the  benefit  of  the 
client,  can  supply  the  defect  of  authority 
to  make  such  arrangement  with  the  debt- 
or, or  others  dealing  with  the  debtor's 
property.  Fritchey  v.  Bosley  (1881)  56 
Md.  97,  supra. 

However,  as  the  attorney  has  almost 
unlimited  power,  so  far  as  the  client's 
remedy  before  judgment  is  concerned, 
the  cases  are  unanimous  in  holding  that 
an  attorney  has  authority  to  release  an 
attachment  either  on  realty  or  person- 
alty. Pierce  v.  Strickland  (1842)  2 
Storv,  292,  Fed,  Cas.  No.  11,147;  Mon- 
son  V.  Hawley  (1861)  30  Conn.  51,  79 
Am.  Dec.  233;  Jenney  v.  Delesdernier 
(1841)  20  Me.  183;  Benson  v.  Carr 
(1881)  73  Me.  76;  Moulton  v.  Bowker 
(1874)  115  Maes.  36,  15  Am.  Rep.  72; 
Molton  V.  Whitman  (1874)  115  MaSB.  37, 
note;  Marble  v.  Jamesville  Mfg.  Co. 
(1895)  163  Mass.  171,  39  N.  E.  998;  State 
ex  rel.  Fowler  v.  Chancy  (1889)  36  Mo. 
App.  513;  Muir  v.  Orear  (1900)  87  Mo. 
App.  38. 

This  is  necessary,  the  court  in  Mon- 
son  V.  Hawley  (1861)  30  Ckmn.  51,  79 
Am.  Dec.  233,  supra,  said,  for  the  secur- 
ity of  third  persons  who  act  upon  the 
faith  of  such  authority.  J.  H.  B. 
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OKLAHOMA  SUPREME  CX)URT, 


OKLAHOMA  SUPREME  COURT. 

CITY  OF  SHAWNEE,  Plff.  in  Err., 

V. 

JORDAN  DRAKE. 
(—  Okla.  — ,  171  Pac.  727.) 

yegU$:ence  —  unsafe  premlfies  —  invitee. 

1.  One  who  goes  upon  the  premises  of  an- 
other in  a  common  interest  or  to  a  mutual 
advantage  is  there  under  the  implied  in- 
vitation of  the  owner. 

For  other  casesy   see   Negligenoey  J,   o,   in 
Dig.  1-52  K.  8. 

Municipal    corporation  —  parking    in 
street  —  cutting:  grass. 

2.  Where,  according  to  a  general  plan  for 
the  improvement  of  a  city  street,  a  space 
left  within  its  bounds  between  a  portion 
paved  for  a  roadway  and  the  sidewalks  is 
set  apart  as  parking,  primarily,  at  least, 
for  ornamentation  rather  than  travel,  tlie 
maintenance  thereof  in  a  conditon  attrac- 
tive and  pleasing  to  the  eye  may  be  regard- 
ed as  of  common  interest  and  mutual  ad- 
vantage to  the  city  and  abutting  property 
owners;  and  where  the  city  makes  no  pro- 
vision to  that  end,  !)nt  for  a  number  of 
years  the  property  owners  mow  the  grass 
upon  such  parking,  an  invitation  so  to  do 
will  l)e  implied  on  the  part  of  the  city. 
For  other  cases,  see  Highicays,  IV,  a,  3,  in 

Dig.  1-52  y.  8, 

Same  >~  invitation  —  servant. 

3.  Such  invitation,  from  its  nature,  can 
not  in  reason  be  considered  as  restricted  to 
the  person  of  such  an  owner,  but  must  be 
held  to  include  his  servant  employed  for  the 
specific  purpose. 

For  other  cases,  see  Highxcaya^  IV.  a,  S,  in 
Dig.  1-52  N.  8. 

Same  —  duty  of  care. 

4.  Where  a  city  invites  the  use  of  its 
premises  by  one  for  a  common  interest  and 
mutual  advantage,  it  owes  him  tlie  duty  of 
exercising  ordinary  care  to  prevent  his  in- 
jury by  keeping  the  premises  in  a  condition 
reasonably  safe  for  such  use:  and  a  breach 
of  such  duty  constitutes  actionable  negli- 
gence. 

For  other  cases,  see  HightrnySj  IV.  a,  i,  m 
Dig.  1-52  y.  8. 

Evidence  —  sufHciency. 

5.  Evidence  examined,  and  held  that  the 
trial  court  correctly  refused  to  direct  a  ver- 
dict for  defendant. 

For  other  cases,  see  Trial,  II.  d,  3,  in  Dig. 
1-52  N.  8. 

(January  29,  1918.) 

Headnotes  by  Bleak  more,  C. 


Nole.  —  As  to  liability  for  injury  by  de- 
fect or  obstruction  in  space  between  side- 
walk and  carriageway,  see  annotation  fol- 
lowing this  case,  post,  814,  and  references 
therein  to  annotations  on  related  questions. 
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ERROR  to  the  District  Court  for  Potta- 
watomie County,  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  W.  T.  Williams,  for  plaintiff  in  er- 
ror: 

Xegligcnce  which  will  support  an  action 
for  damages  is  either  the  omission  to  per- 
form a  legal  duty,  or  performing  it  in  a 
negligent  manner,  from  which  damages  re- 
sult to  another. 

Indianapolis  v.  Emmelman,  108  Ind.  530, 
58  Am.  Rep.  65,  9  N.  E.  165;  Louisville,  E. 
&  St.  L.  Consol.  R.  Co.  v.  Hicks,  11  Ind, 
App.  588,  37  X.  E.  43,  39  N.  E.  767 ;  Addi- 
sou  v.  Lake  Shore  &  M.  S.  R,  Co.  48  Mich. 
155,  12  N.  W.  42;  Thompson  v.  Flint  &  P. 
M.  R.  Co.  57  Mich.  300,  23  N.  W.  820; 
Nicholson  v.  Erie  R.  Co.  41  N.  Y.  525; 
JSplittorf  V,  State,  108  N.  Y,  205,  15  N,  E. 
322;  29  Cyc.  419,  665;  Chicago,  R.  I.  A  P. 
R.  Co.  V.  Brazzell,  40  Okla.  460,  138  Pac. 
794;  Harris  v.  Cowles,  38  Wash.  331,  107 
Am.  St.  Rep.  847,  80  Pac.  537;  Friedman  v. 
Snare  &  T.  Co.  71  N.  J,  L.  606,  70  L.R.A. 
147,  108  Am.  St.  Rep.  764,  61  Atl.  401,  2 
Ann.  Cas.  497. 

Plaintiff  at  the  time  of  his  alleged  injury 
was  at  best  a  mere  licensee  on  defendant's 
premises.  And  being  such,  defendant  owed 
him  the  duty  due  a  licensee,  and  nothing 
more. 

29  Cyc.  449;  Gibson  v.  Leonard,  14S  111. 
182,  17  L.R.A.  588,  36  Am.  St.  Rep.  376 
32  X.  E.  182;  Plummer  v.  Dill,  156  Mass. 
426,  32  Am.  St.  Rep.  463,  31  N.  E.  128: 
Wool  wine  v.  Chesapeake  &  O.  R.  Co. 
(Manning  v.  Chesapeake  &  O.  R.  Co.)  3^ 
W.  Va.  329,  16  L.R.A.  271,  32  Am.  St.  Rep. 
859,  15  S.  E.  81;  Uthermohlen  v.  Bogg's 
Run  Min.  &  Mfg.  Co.  60  W.  Va.  457.  55 
L.R.A.  911,  88  Am.  St.  Rep.  884,  40  S.  E. 
410;  Ryan  v.  Towar,  128  Mich.  463,  55  L. 
R.A.  310,  92  Am.  St.  Rep.  481,  87  N.  W, 
644. 

Xo  liability  w^ould  attach  to  the  defend- 
ant until  notice,  actual  or  constructive,  had 
been  brought  home  to  it. 

Williams,  Mun.  Liability  for  Tort,  §§  89, 
106,  121:  Belles  v.  Tacoma,  79  Wash.  200, 
140  Pac.  324;  Norman  v.  Teel,  12  Okla.  09, 
60  Pac,  791. 

When  plaintiff  went  upon  said  parking 
for  purposes  of  his  own,  without  invitation 
from  defendant,  he  assumed  the  risks  aris- 
ing from  the  then  condition  of  said  prem- 
ises, of  which  the  met^r  box  was  a  part ;  and 
in  stepping  thereof  be  did  eo  at  his  own 
peril,  unless  defendant  was  negligent  with 
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respect  to  the  duties  it  owed  him  as  a  li- 
censee. 

Faria  v.  Hoberg,  134  Ind.  269,  39  Am.  St. 
Rep.  261,  33  N.  E,  1028;  Gaaton  v,  Bailey, 
14  Ind.  App.  581,  43  N.  E.  264. 

^lessrs.  Blakeney  &  Maxey  and  Aber- 
natby  &  Howell,  for  defendant  in  error: 

It  is  the  duty  of  a  municipal  corporation 
to  use  ordinary  care  and  diligence  to  keep 
its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  public  use  in  the  ordinary 
modes  of  travel. 

Woodward  v.  Bowder,  46  Okla.  505,  149 
Pac.  138;  Sallisaw  v.  Ritter,  42  Okla.  626, 

142  Pac.  391;  Cleveland-Trinidad  Paving 
Co.  V.  Mitchell,  42  Okla.  49,  140  Pac.  416; 
Hugo  V.  Nance,  39  Okla.  640,  135  Pac.  346. 

TTiis  duty  the  city  owes  to  anyone  who 
is  rightfully  in  the  street  for  business  or 
pleasure,  either  technically  a  traveler  or 
not. 

Duffy  V.  Dul)uque,  63  Iowa,  171,  50  Am. 
Rep.  743,  18  N.  W.  900;  Indianapolis  v. 
Emmelman,  108  Ind.  530,  58  Am.  Rep  65, 
9  N.  E.  155;  Chicago  v.  Keefe,  114  III.  222, 
55  Am.  Rep.  660,  2  N.  E.  267 ;  Kansas  City 
V.  McDonald.  60  Kdn.  481,  45  L.R.A.  429, 
57  Pac.  123,  6  Am.  Xeg.  Rep.  67;  Kansas 
City  V.  Hart,  60  Kan.  684.  57  Pac  938;  Kan- 
sas City  V.  Orr,  62  Kan.  61,  50  L.R.A.  783,  61 
Pac.  397,  8  Am.  Xeg.  Rep.  36;  Stegev. 
Milwaukee,  110  Wis  484,  86  N.  W.  l6l: 
Riley  v.   Kansas  City,   161   Mo.  App.   290, 

143  S.  W.  541 ;  Barnesvillc  v.  Ward,  85  Ohio 
St.  1,  40  L.R.A.(N'.S.)  94,  96  N.  E.  937, 
Ann.  Cas.  191 2D,  1234. 

Bleakmore,  C,  filed  the  following  opin- 
ion: 

This  action,  seeking  recovery  for  personal 
injuries,  was  commenced  in  the  court  below 
by  Jordan  Drake  against  the  city  of  Shaw- 
nee. Upon  trial  to  a  jury,  plaintiff  obtained 
verdict  and  judgment  for  $1,500,  and  de- 
fendant has  appealed. 

Some  years  before  the  occurrences  in- 
volved, the  city  of  Shawnee  had  caused  one 
of  its  streets  to  be  improved  by  paving  a 
portion  thereof  and  the  laying  of  sidewalks, 
leaving  a  space  of  some  15  feet  or  more  be- 
tween the  pavement  and  the  walks  for  a 
grass  plot  or  parking.  The  city  also  oper- 
ated and  maintained  a  system  of  water- 
works, and  at  points  in  the  parking,  4  or 
6  feet  from  the  out6r  edge  of  the  sidewalk, 
opposite  their  property,  had  installed  meters 
for  the  measuring  of  water  supplied  to 
consumers.  These  meters  were  affixed  to 
flenice  pipes  situate  some  18  inches  or  2 
feet  underground,  and  wer«  surrounded  and 
protected  by  a  meter  box,  which  consisted 
of  a  joint  of  tiling  18  inches  in  diameter 
and  about  30  inches  in  length,  extending  to 
the  surface  of  the  parking.     In  tlie  upper 


cud  of  the  tiling  was  a  groove,  iftto  which 
was  sea,ted  a  metallic  lid  covering  the  same. 
It  appears  that  the  abutting  owners  along 
the  street  were  accustomed  to  cut  the  grass 
on  the  parking  in  front  of  their  lots. 

On  October  13,  1910,  plaistiff  Was  em- 
ployed by  one  of  such  owners  to  mew  the 
grass  on  the  parking.  In  performing  sjueh 
service  he  stepped  upon  the  lid  covering  a 
meter  box,  which  wais  concealed  from  his 
sight  by  the  grass,  and,  by  reason  of  the 
fact  that  suc^  lid  was  not  properly  ad- 
justed and  fitted  into  the  groove  in  the  til- 
ing made  for  that  purpose,  it  turned  with 
his  weight  and  he  fell  with  one  foot  and 
limb  inside  the  tiling,  and  was  injured. 
Within  a  few  hours  after  his  injury  his 
employer  examined  the  meter  box  and  found 
that  grass  had  grown  over  the  rim  of  the 
tiling,  and  that  dirt  and  dust  had  accumu- 
lated in  the  groove  near  the  top  thereof  into 
which  the  metal  lid  was  designed  to  fit,  to 
such  an  extent  that  the  lid  was  thereby 
lifted  or  raised  out  of  the  groove. 

A  portion  of  the  testimony  of  this  wit- 
ness is  as  follows: 

A.  I  examined  the  meter  to  learn  what 
had  caused  this'  accident,  caused  his  fall, 
and  found  the  tendrils  or  stems  of  the  Ber- 
muda had  grown  under  the  lid,  so  it 
wouldn*t  fit  down  in  the  flange  made  to 
retain  it. 

Q.  Now,  in  the  flange  you  found  that  the 
tendrils  of  the  grass  had  grown  under  into 
the  place  where  the  lid  fit? 

A.  It  had  either  grown  under,  or  the  lid 
had  been  placed  down  on  them,  they  being 
long  enough  to  reach  under  the  lid. 

Q.  Now,  did  you  find  any  other  substance 
in  the  flange  or  grove  besides  the  grass? 

A.  Well,  dirt  that  would  naturally  ac- 
cumulate from  blowing.     ... 

A.  I  found  tlie  grass  had  grown  under 
the  rim,  or  the  lid  had  been  placed  down 
on  the  stems.     .     .     . 

Q.  Now,  did  you  notice  how  deep  that 
flange  was  that  holds  the  lid  from  being 
flush  to  the  top? 

A.  I  didn*t  notice  it  at  the  time,  but  from 
my  general  knowledge,  T  am  quite  familiar 
with  these,  it  is  about  from  one  eighth  to 
one  quarter  of  an  inch  deep. 

Q.  And  the  runners  of  the  grass  had 
grown  under  there  until  it  lifted  the  lid  or 
raised  the  lid  out  of  the  groove? 

A.  Yes,  sir. 

Q.  So  it  would  slip? 

A.  I  can't  say  whether  they  had  grown  in 
there,  or  whether  they  were  there  when  the 
lid  was  placed  on. 

Q.  There  was  grass  enough  on  there  to 
raise  it  from  its  place? 

A.  Yes,  sir. 
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Q.  Yon  eaid  something  about  dirt  getting 
in  there  from  the  wind.  State  to  the  jury 
what  you  mean  by  that. 

A.  We  know  this  is  a  dusty  country; 
whenever  the  wind  blows,  any  grooves  or 
«rpo8«d  places  that  way  will  fill  up  with 
dust  and  become  solid ;  that  was  the  case  of 
the  rims  I  examined,  mine  and  the  one 
where  Mr.  Drake  got  hurt;  they  were  with- 
in 3  feet  of  each  other. 

Q.  The  dirt  in  there  was  enough  to  fill 
the  groove  in  which  the  lid  fit? 

A.  Partially,  yes,  sir. 

It  also  appears  that  the  water  meters 
were  read  regularly  each  month,  and  that  in 
order  to  read  the  same  it  was  necessary  to 
remove  the  metal  cover  from  the  tiling. 
The  last  reading  of  the  particular  meter  lo- 
cated in  the  box  into  which  plaintiff  fell 
was  on  September  24,  1910,  and  the  city 
employee  who  performed  this  service 'testi- 
fied that  after  reading  such  meter  he  re- 
placed the  metal  lid  so  that  it  fitted  within 
the  groove. 

His  exact  testimony  in  this  regard  is  as 
follows : 

Q.  T  will  ask  you  to  tell  the  jury  what 
was  the  condition  of  the  groove  there  at 
that  meter  the  last  time  you  read  it. 

A.  Well,  there  was  some  grass  around  it. 
I  never  paid  much  attention. 

Q.  When  you  went  there,  what  did  you 
do  with  reference  to  the  grass? 

A.  I  kind  of  pulled  it  back,  and  some 
grass  growed  up  over  it  around  the  edges  a 
little. 

Q.  Tell  the  jury  what  you  did  with  that. 

A.  I  pulled  the  grass  up,  so  I  could  get 
at  it. 

Q.  Do  you  mean  to  pull  it  up,  or  pull  it 
out,  or  break  it  off? 
f     A.  Pulled  it  off;  yes,  sir. 

Q.  After  you  pulled  it  off,  what  did  you 
do  with  it? 

A.  Threw  it  off  to  one  side. 

Q.  I  want  you  to  tell  the  jury  whether  or 
not,  when  you  replaced  the  lid  at  this  timi^ 
on  the  24th  day  of  September,  you  left  grass 
in  the  groove  there  and  placed  the  lid  on 
top  of  it. 

A.  No,  sir. 

Q.  Do  you  remember  anything  about  the 
condition  of  this  meter  box  at  that  time? 

A.  No ;  only  just  like  the  rest  of  them. 

Q.  Do  you  remember  anything, — you  have 
no  recollection  or  paid  no  particular  at- 
tention to  any  part  of  it  except  putting  the 
lid  off  and  replacing  it? 

A.  Yes,  sir. 

Q.  At  the  time  you  read  this  meter  on  the 
24th  day  of  Septeml^er,  1910,  read  this  meter 
there,  can  you  tell  the  jury  what  was  the 


height  and  condition  of  the  grass  growing 
around  that  meter  box? 

A.  No,  sir;  I  can*t  tell  how  high  It  was. 

Q.  You  didn't  pay  any  attention? 

A.  No,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not, 
when  you  went  there,  you  found  any  grass 
or  runners  of  the  grass  growing  between  the 
lid  or  under  the  lid  next  to  the  rim. 

A.  No,  sir ;  I  did  not. 

Q.  I  will  ask  you  to  tell  the  jury  whether 
or  not,  at  the  time  you  read  this  meter,  you 
found  that  meter  filled  with  dirt  of  any  de- 
scription. 

A.  No,  sir. 

At  the  close  of  the  evidence  the  court  re- 
fused the  request  of  defendant  to  direct  a 
verdict  in  its  favor.  In  the  petition  it  is 
alleged:  "That  the  city  of  Shawnee, 
through  its  water  department  and  offioers 
in  charge  of  said  department,  would  at  the 
end  of  each  month  read  the  said  meters, 
which  belonged  to  them,  and  after  they  had 
read  the  same  would,  instead  of  closing  the 
said  meter  lid,  as  above  described,  negli- 
gently and  carelessly  fail  to  fit  the  same  in- 
to the  groove,  so  that  it  would  be  solid  and 
stationary,"  etc. 

The  principal  question  presented  for  our 
cQpsideration  is  whether  the  trial  court  erred 
in  refusing  to  direct  a  verdict  for  defend- 
ant. It  is  contended  that  plaintiff  was  at 
most  a  licensee,  to  whom  defendant  owed 
no  duty  to  keep  the  parking  in  a  reasonably 
safe  condition,  but  was  only  required  to  re- 
frain from  wilfully  or  wantonly  injuring 
him.  W^e  do  not  concur  in  this  view.  But 
are  of  opinion  that  plaintiff  was  an  invitee 
rightfully  upon  the  parking  at  the  time  of 
his  injury,  at  the  implied  invitation  of  the 
city.  It  is  unnecessary  to  consider  whether 
a  space  within  the  bounds  of  a  street,  be- 
tween the  portion  paved  for  a  roadway  and 
the  sidewalks,  set  apart  for  parking,  is  a 
part  of  the  street,  for  neglect  of  the  reason- 
ably safe  condition  of  which  a  city  may  be 
held  liable  to  one  using  the  same  for  usual 
purpof>es  of  travel,  as  that  question  is  not 
directly  presented.  In  the  instant  case, 
however,  the  very  plan  of  the  street  in  ques- 
tion imports  a  dedication  of  the  parking, 
primarily,  at  least,  for  ornamentation 
rather  than  travel.  Indeed,  in  its  brief  de- 
fendant states:  ''Tl)e  city  had  withdrawn 
that  part  of  Broadway  street  where  this 
meter  box  waa  located  from  public  use  for 
ordinary  travel,  and  had  dedicated  it  to 
parking  purposes,  to  beautify  the  street  and 
adjoining  premises." 

Obviously  the  maintenance  of  such  park* 
ing  in  a  condition  attractive  and  pleasing  to 
the  eye  must  be  regarded  as  of  common  in- 
terest and  mutual   advantage  to  the   city 
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and  aJbutting  property  owner*.  So  iar  m 
the  reoord  disoloaea,  tiie  city  made  no  pro- 
vision to  this  end;  bat  some  ol  the  lot  own- 
ers, for  a  Btimber  of  years  prior  to  plaintiff's 
injury,  liad  at  least  cut  the. grass  on  the 
space  in  front  of  their  properties,  and  to  this 
extent,  with  the  knowledge  and  consent  of 
the  city»  effectuated  the  purpose  for  which 
the  parking  was  intended*  From  all  the 
circumstaaoee  of  the  case  it  may  he  natural* 
ly  and  reasonably  inferred  that  the  city  im- 
pliedly invited  the  lot  owners  along  this 
street  to  care  for  the  parking,  and  that  it 
was  in  response  to  this  implied  invitation 
that  plaintiff  was  employed  for  such  pur- 
pose by  an  abutting  owner  at  the  time  of 
his  injury. 

"One  who  goes  upon  the  premises  of  an- 
other in  a  common  interest  or  to  a  mutual 
advantage  ie  there  under  the  implied  in- 
vitation of  the  owner.  The  test  as  to 
whether  there  is  an  implied  invitation  is 
stated  by  Mr.  Campbell  in  his  treatise  on 
Negligence  in  the  following  language:  'The 
principle  appears  to  be  that  invitation  is 
inferred  where  there  ia  a  common  interest 
or  mutual  advantage,  while  a  license  is  in- 
ferred where  the  object  Is  the  mere  pleasure 
or  benefit  of  the  person  using  it.'  "  Atchi- 
Bon,  T.  A,  S.  F.  R.  Co.  v.  Cogswell,  23  Okla. 
181,  20  L.R.A.(N.S.)  837,  99  Pac.  923. 

The  rule  is  alno  quoted  with  approval  by 
this  court  in  Atchison,  T.  &,  S.  F.  R.  Co.  ▼. 
Jandera,  24  Okla.  106,  24  L.RAl.(N.S.)  635, 
104  Pac.  339,  20  Ann.  Cas.  316,  and  English 
V.  Thomas,  48  Okla.  247,  L.R.A.1916F,  1110, 
149  Pac.  906. 

"The  word  'invitation,*  used  in  the  rule, 
covers  and  includes  in  it  enticement,  allure- 
ment, and  inducement,  if  the  case  in  judg- 
ment holds  such  features.  Also,  the 
invitation  may  be  implied  by  a  dedication, 
or  it  may  arise  Irom  known  custonmry  use. 
Drennan  v.  Grady,  167  Mass.  415,  45  N.  £. 
741,  1  Am.  Neg.  Rep.  76,  and  cases,  supra. 
So,  too,  it  is  held  ia  all  the  cases  that  tlie 
invitation  may  be  implied  by  any  state  of 
facts  upon  which  it  naturally  and  reason- 
ably arises."  Glaser  v.  Rothsohsld,  106  Mo. 
App.  418,  80  &  W.  332;  Id.  221  Mo.  180,  22 
L.R.A.(K.S.)  1045,  120  S.  W.  1,  17  Ann. 
Cas.  576. 

The  implied  invitation  to  the  lot  owner 
to  go  upon  the  parking  in  front  of  his 
premises  for  the  purpose  of  cutting  the  grade 
thereon,  from  its  very  nature,  cannot  in 
reason  be  regarded  as  reetricted  to  the  per- 
son of  such  owner,  but  under  the  circttm- 
stancee  must  be  held  to  include  his  servant 
employed  for  that  particular  purpose.  The 
application  of  this  principle  under  eircum- 
stances  somewhat  analogous  is  found  in 
English  V.  Thomas,  supra,  wherein  it  was 
held:     "Where  the  owner  of  an  oifice  build- 


ii^  rente  the  rooxne  to  numerous  tenants, 
mostly  lawyers,  a  majority  of  whom  were 
under  oontra^st  with  plaintiff  to  deliver  the 
Muskogee  Daily  Phoenix  at  their  officee,  and 
in  compliance  with  eueh  ooatraets  of  sub- 
scription   such    papers    were    by    plaintift 
deUvered,     held:       (a)  That,     under     the^ 
circumstances  in  this  case,  phiintiff  was  on. 
the  owner  of  the  goods.  The  delivery  of  the* 
tenants,  and  for  their  common  interest  and 
mutual  advantage,  benefit,  and  conven&enoe ; 
(b)  that»  while  upon  the  premised  under 
such  uivitation,  the  owner  owed  the  invitee 
precisely  the  same  duty  that  he  owed  to  his 
tenants."  ^ 

In  Pauckner  t.  Wakem,  2S1  111.  276,  14 
L.R.A.(N.S.)  1118,  83  N.  E.  202,  it  ie  heldt 
"A  warehouseman  must  use  veasonable  care 
for  the  safety  of  one  who  goes  int^  the  ware^ 
house  to  get  property  of  his  employer  stored 
there,  since  such  a  person  is  more  than  a 
mere  lioensee,  being  there  on  the  implied 
invitation  of  the  warehouseman,  and  about 
his  buainesB."  ' 

In  the  body  of  the  opinion  it  is  said: 
"Appellants  had  the  goods  of  the  Chicago 
Tribune  Company  stored  in  the  warehouse. 
It  must  have  been  within  the  contemplation 
of  appellants  when  these  goods  were  received 
into  their  warehouee,  that  sooner  or  later  a 
delivery  of  t^em  would  have  to  be  made  to 
the  owner  of  the  goods.  The  delivery  of  the 
goods  by  appellants  and  the  receipt  thereof 
by  the  Chicago  Tribune  Company  was  a 
matter  of  business, '  which  was  of  mutual 
interest  to  the  parties.  The  duty  of  ap- 
pellants to  the  servant  of  their  cuetomor 
was  the  same  as  to  the  customer  himself. 
When  appellee  and  Carpenter  went  to  ap- 
pellants' warehouse  for  the  purpose  of  re- 
moving the  goods  of  the  Chicago  Trii^ane 
CMUpany,  the  appellants  owed  these  sSrvantB 
the  same  duty  that  would  haVe  been  due  ttf 
the  president  or  general  manager  of  the 
Chicago  Tribune  Company  had  he  called  in 
person  fbr  the  goods." 

In  Samuelson  v.  Cleveland  Iron  Min.  Co. 
49  Mich.  164,  43  Am.  Rep.  456,  13  N.  W.  490, 
the  •  following  language  is  used  by  Judge 
Cooley:  ''If  the  mine  were  in  an  unsafe  con- 
dition when  it  was  handed  over  to  the  con- 
tractors, and  this  was  known  to  defendant, 
or  by  the  exercise  of  proper  care  ought  to 
have  been  known,  and  if  in  oonseqiienee  a 
miner,  who  was  brought  there  in  ignoranco' 
of  the  danger,  was  killed,  the  defendant 
should  be  held  responsible.  Every  man  who, 
expressly  or  by  implication,  invites  others 
to  oome  upon  his  premises,  assumes  to  all 
who  accept  the  invitation  the  duty  to  warn 
them  of  any  danger  in  coming,  which  he 
knows  of  or  ot^ht  to  know  of,  and  of  which 
they  are  unaware.  This  is  a  very  just  and 
very  familiar  principle.''  \ 


L.R.A.1918D. 


814 


OKLAHOMA  SUPREME  COURT. 


Implied  imrHation  is  s  part  of  the  law  of 
negligence,  by  whieh  an  obligation  to  use 
reasonable  care  arises  from  the  conduct  of 
the  parties.  Its  essence  is  that  the  defend- 
ant knew  or  ought  to  have  known  that  some* 
thing  that  he  was  doing  or  permitting  to  be 
done  might  give  rise  in  an  ordinary  dis- 
cerning mind  to  a  natural  belief  that  he  in- 
tended that  to  be  done  which  his  conduct 
had  led  the  plaintiff  to  believe  that  he  in- 
tended. It  is  not  enough  that  the  user 
believed  that  the  use  Ti'as  intended.  He 
must  bring  his  belief  home  to  the  owner  by 
pointing  to  some  act  or  conduct  of  his  that 
afforded  a  reasonable  basis  for  such  belief. 
1  Defendant,  having  invited  the  uee  of  its 
premises  by  plaintiff  for  purposes  of  com- 
mon interest  and  mutual  advantage,  owed  to 
him  the  duty  of  exercising  ordinary  care 
to  prevent  his  injury  by  keeping  the 
premises  in  a  condition  reasonably  safe  for 
such  a  use;  and  a  breach  of  such  duty 
would  constitute  actionable  negligence. 
Clearly  there  is  some  evidence  from  wlitch 
the  jury  might,  reasonably  have  inferred 
that  defendant  neglected  to  replace  the  lid 
on  the  meter  box  in  the  groove  as  it  wa^ 
designed  to  fit,  thus  rendering  it  unsafe 
under  the  circumstances  of  the  case. 

'*It  is  well  settled  that  what  is  or  what 
is  not  negligence  in  a  particular  case  ordi- 
narily is  a  question  for  the  jury,  and  not 
for  the  court.  Missouri  K.  &  T.  R  Co  v. 
Shepherd,  20  Okla.  626,  95  Pac.  243;  Harris 
V.  Missouri,  K.  k  T.  R.  Co.  24  Okla.  341, 


f24  L.R.A.<X.8.)  868,  108  Pac.  758;  Dewer 
Portland  Cement  Co.  v.  Blunt,  38  Okla.  182, 
138  Pac  669 ;  Gulf,  C.  k  S.  F.  R.  Co.  ▼.  Eflis, 
4  0.  C.  A.  454,  10  U.  S.  App.  640,  54  Fed. 
481.  When  the  standard  of  duty  it  not 
fixed,  but  variable,  and  shifts  with  the  eir- 
cumstances  of  the  case,  it  is  in  its  very 
nature  incapable  of  being  determined  as  a 
matter  of  law,  and,  where  there  *i8  sufficient 
evidence,  must  be  submitted  to  ihe  jury  to 
determine  what  it  is,  and  whether  it  ha.^ 
been  complied  with.  O'Xeil  v.  East  Windsor, 
63  Conn.  160,  27  Atl.  237;  McCuUy  v.  Clarke. 
40  Pa.  406,  80  Am.  Dec.  584;  Baker  v.  West- 
moreland &  C.  Natural  Gas  Co.  157  P*.  598, 
27  Atl.  780."  Littlejohn  v.  Midland  Valley 
R.  Co.  47  Okla.  204,  148  Pac.  120. 

We  are  of  opinion  that  the  trial  court 
properly  submitted  the  cause  to  the  jury, 
lite  petition  sufficiently  stated  a  cause  of 
action.  The  instructions  given  by  the 
court  fairly  state  the  law  applicable  to  the 
case,  and  there  was  no  error  in  refusing 
those  requested  by  defendant. 

An  examination  of  the  entire  record  con- 
vinces us  that  substantial  justice  has  been 
done  between  the  parties,  and  the  judgment 
should  be  affirmed. 

Per  Curiam: 

.  Adopted  in  whole. 

Petition  for  rehearing  denied  March  26, 
J918. 


Annotation — Liability  for  injury  by  defect  or  obstruction  in  space  between 

sidewalk  and  carriageway* 


This  note  is  supplemental  to  the  notes 
in  20  L.R.A.(N.S.)  592,  593,  597,  and  40 
L.R.A.(N.S.)  94. 

It  will  be  observed  that  in  Shawnee 
V.  Drake,  ante,  810,  the  question  arose, 
not  in  relation  to  a  traveler,  but  in  re- 
lation to  the  employee  o£  an  abutting 
owner. 

The  recent  cases  fully  sustain  the  rule 
that  the  question  of  the  negligence  of  the 
municipality  as  to  the  space  between 
sidewalk  and  carriageway  is  in  general 
for  the  jury. 

In  Birmingham  v.  Carle  (1915)  191 
AU.  539,  L.R.A.1915F,  797,  68  So.  22, 
the.  court  sustained  a  judgment  against 
the  city  in  favor  of  the  plaintiff,  who, 
seeing  one  of  her  children  about  to  re- 
cross  the  street  to  her  when  an  automo> 
bile  was  approaching,  left  the  sidewalk 
and,  crossing  the  grass  plot  between  the 
walk  and  the  gutter,  fell  over  a  line  of 
wire  stretched  to  protect  the  grass  plot, 
and  was  injured.     The  statute  provided 
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for  the  liability  of  a  municipality  when 
the  wrong  done  or  suffered  was  the  proxi- 
mate result  of  culpable  municipal  omis- 
sion ''to  remedy  some  defect  in  the 
streets,  alleys,  public  ways,  or  build- 
ings'^ after  notice,  or  after  the  defect 
''has  existed  for  such  unreasonable 
length  of  time  as  to  raise  a  presuimption 
of  knowledge  of  such  defect  on  the  part 
of  the  council."  It  appeared  that  the 
wire  had  been  stretched  by  a  private  per- 
son to  protect  the  grass  plot  some  two 
years  before  the  injury,  and  it  seems  to 
be  si:^:gested  by  the  case  that  under  the 
statute  there  was  a  presumption  of 
knowledfire. 

In  Shreve  v.  Ft.  Wayne  (1911)  176 
Ind.  347,  96  N.  E.  7,  the  court  reversed  a 
judgment  for  the  city  entered  upon  its 
demurrer  to  the  complaint  of  the  plain- 
tiff, who  sued  for  personal  injuries 
caused  by  his  having  been  tripped  in  the 
dark  by  a  wire  upheld  by  stakes,  placed 
along  the  curb  line  of  two  intersecting 


ANNOTATION— SPACE  BETWEEN  SIDE\A  ALK  AND  ROADWAY. 


815 


streets  for  the  apparent  purpose  of  pro- 
tecting a  grass  plot  between  the  side- 
walk and  roadway.  The  court,  in  hold- 
ing that  it  was  a  question  for  the  jur^' 
whether  it  was  reasonable  eare  on  the 
part  of  the  city  to  leave  the  obstruction 
as  it  was,  said :  *^ere  we  have  a  physical 
obstruetion  in  a  populous  district  in  a 
large  city, — where  the  public  may  rea- 
sonably be  presumed  to  nave  a  large  dis- 
cretion and  choice  In  the  use  of  the  street 
and  walks, — of  such  a  character  that  it 
could  not  be  seen  in  the  dark,  and  was 
likely  to  become  a  snare  and  a  trap,  in  a 
place  on. a  line  of  travel,  and  that  was 
much  traveled." 

In  Paducah  v.  Simmons  (1911)  144 
Ky.  640,  139  S.  W.  861  the  court  sus- 
tained a  verdict  for  the  plaintiff,  who 
was  injured  between  twilight  and  dark, 
while  attempting  to  cross  a  narrow  grass 
plot  between  the  sidewalk  and  the  curb- 
ing, by  coming  into  contact  with  a  small 
wire,  about  a  foot  above  the  level  of  the 
grass  plot,  fastened  to  two  stakes  or 
posts  stretched  along  the  edge  of  the 
sidewalk  and  grass  plot.  The  court  said : 
**Nor  have  we  any  doubt  that  the  city 
was  negligent  in  protecting  this  grass 
plot  by  the  kind  of  wire  over  which  ap- 
pellee fell,  located  at  the  place  it  was. 
Of  course,  cities  and  towns  have  the 
right  to  save  from  injury  and  protect 
from  travel  by  suitable  barriers  grass 
plots,  and  other  places  intended  for  orna- 
ment and  beauty,  located  on  streets  and 
public  ways;  but  the  barriers  should  be 
of  such  a  character  and  so  located  as 
that  travelers  in  the  exereise  of  ordinary 
care  for  their  own  safety  may  have  no- 
tice of  their  presence.  A  small  wire, 
suspended  as  this  one  was,  is  about  as 
dangerous  an  obstruction  as  could  well  be 
placed  at  a  point  where  pedestrians  have 
the  right  to  use  the  street;  and  appellee 
had  the  right  to  walk  across  this  grass 
plot^  as  he  was  doing,  when  he  stumbled 
over  this  wire." 

In  Fixmey  y.  District  of  Columbia, 
post^  1103,  the  plaintifE  while  transferring 
from  one  street  car  to  another  stepped 
into  a  tree  space  in  the  sidewalk  contain- 
ing a  tree  and  consisting  of  an  unpaved 
area  about  three  by  six  feet  immediate- 
ly inside  the  curb,  its  surface  being  from 
three  to  six  inches  below  the  level  of  the 
top  of  the  curb  and  the  concrete  side- 
w^alk.  She  fell  and  was  injured.  It 
was  held  that  the  questions  were  prop- 
erly submitted  to  the  jury  whether  the 
custom  to  leave  such  tree  spaces  had 
ripened  into  an  implied  plan,  whether 
any  such  plan  was  reasonably  safe  and 
whether  the  slope  in  question  conformed 
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to  it  and  was  propertly  maintained;  and 
a  verdict  for  the  defendant  was  sus- 
tained. 

In  Hutchinson  v.  Mullins  (1915)  189 
Mo.  App.  438, 176  S.  W.  1083,  where  the 
plaintiff  recovered  damages  against  the 
city  for  injuries  received  from  being 
tripped  and  thrown  on  a  sidewalk  by  a 
piece  of  sewer  pipe  negligently  left 
thereon,  the  evidence  disclosed  that  the 
entire  space  between  the  property  line 
and  the  curb  was  not  taken  up  or  occu- 
pied with  a  board  sidewalk,  a  part  of  it 
being  set  in  grass  J  and  it  was  held  that 
the  court  properly  instructed  the  jury 
that  for  the  purposes  of  the  case  such  en- 
tire space  should  be  considered  ^s  the 
sidewalk,  which  it  was  the  defendatit's 
duty  to  keep  in  a  reasonably  safe  condi- 
tion. 

In  Brennan  r.  Streator  (1912)  266  IIL 
468,  100  N.  E.  266,  the  court  declined  to 
disturb  a  verdict  for  the  plaintiff,  who 
was  injured  by  stumbling  over  a  valve 
box  attached  to  a  water  service  pipe 
which  projected  4  or  5  inches  above  the 
ground,  within  1  to  3  inches  of  the  out- 
side edge  of  the  sidewalk  and  between 
the  sidewalk  and  the  curb.  Between  the 
sidewalk  And  the  curb  was  a  space  of  10 
feet,  which  was  spoken  of  as  the  berm. 
In  this  space  alongside  the  sidewalk  was 
a  path,  which  was  made  there  by  persons 
passing  along  the  street,  and  outside  the 
path  was  a  row  of  trees  in  the  berm,  2 
feet  from  the  iidewalk.  It  was  after 
dark,  there  was  no  artificial  light,  and 
the  plaintiff,  desiring  to  catch  a  car,  at- 
tempted to  pass  four  people  who  were 
walking  abreast  of  her  and  occupied  the 
whole  sidewalk,  and  in  order  to  pass 
them  had  to  pass  off  the  sidewalk  at  its 
outer  edg^;  and  as  she  did  so  she  was 
injured. 

In  Eriekson  v.  Maason  (1916)  —  Iowa, 
— ,  160  N.  W.  276,  the  court  considered 
that  there  was  sufficient  evidence  to  take 
the  case  to  the  jury  and  reversed  a  judg- 
ment for  the  city  and  a  telephone  com- 
pany, in  an  action  brought  by  a  person 
injured  by  being  caught  and  thrown  by  a 
telephone  guy  wire,  one  end  of  which 
was  fastened  in  the  parkway  in  front  of 
her  house.  The  description  of  the  poles 
and  the  wire  with  reference  to  the  house 
is,  however,  in  confusion. 

The  following  cases,  while  beyond  the 
scope  of  this  note,  may  be  referred  to  in 
this  connection. 

In  Lund  v.  Seattle  (1918)  —  WMh«  *-, 
169  Pac.  820,  the  court  in  sustaining  & 
judgment  for  the  plaintiff,  who  was  in- 
jured by  a  wire  on  a  parkway  between 
the  sidewalk  and  a  building,  and  adja- 
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cent  to  the  sidewalk,  said  there  could  be 
no  doubt  of  the  duty  of  the  city  "to  re- 
move obstructions  erected  in  close  proz- 
ioiity  to  the  sidewalk  which  endanger  the 
use  thereof  by  pedestrians;  and  that  for 
a  breach  of  such  dut^  an  action  will 
lie  in  favor  of  one  injured  while  using 
the  sidewalk  in  the  usual  and  ordinary 
manner.  .  .  .  The  wire  netting  was 
placed  in  the  west  side  parking  flush 
with  the  cement  sidewalk.  Its  existence 
so  close  to  the  pathway  was  a  menacing 
danger  to  traveling  pedestrians, — par- 
ticularly so  on  dark  and  stormy  nights. 
Moreover,  it  had  remained  in  this  posi- 
tion for  a  period  of  time  that  rendered 
its  presence  a  nuisance.  The  record 
shows  the  plaintiff  was  using  the  side- 
walk in  the  ordinary  manner.  .  .  .  Un- 
der such  circumstances,  the  cause  was 
one  for  the  jury,  and  the  evidence  sus- 
tains the  verdict." 

In  Corbin  v.  Huntington  (1917)  —  W. 
Va.  — ,  94  S.  E.  38,  it  was  held  to  be  a 
question  for  the  jury  whether  a  curb  box 
located  on  the  outside  of  a  city  sidewalk, 
in  that  part  of  the  sidewalk  traversed  by 
pedestrians  in  crossing  the  street,  ren- 
dered the  walk  at  that  point  not  rea- 
sonably safe  for  such  pedestrians,  the 
box  being  behind  the  water  plug  and  hid- 
den from  view  thereby  to  a  pedestrian, 
and  projecting  above  the  surface  of  the 


street  by  reason  of  a  depression  therein. 
The  court  in  its  opinion  said:  ''In  the 
opinion  on  the  former  hearing  we  af- 
firmed the  general  rule,  supported  not 
only  by  our  own  cases,  but  by  a  majority 
if  not  all  the  reported  decisions  where 
the  point  has  been  distinctly  in  issue, 
that,  though  curb  boxes,  when  in  proper 
repair  and  when  located  in  the  outside 
line  or  that  part  of  the  sidewalk  in  a 
city  or  other  municipality  usually  de- 
voted to  objects  of  like  character,  such 
as  shade  trees,  hitching  posts,  stepping 
stones,  telephone  poles,  and  the  like,  do 
not  constitute  nuisances,  or  improper 
uses  of  the  streets  or  walks,  and  not  per 
se  actionable  obstructions,  but  that  they 
may  become  so  by  r^son  of  their  de- 
fective condition  or  situation  therein, 
and  that  as  a  general  rule  the  question 
presented  is  one  of  fact  for  the  jury, 
and  not  of  law  for  the  court." 

For  liability  of  county,  town,  or  munic- 
ipality for  obstruction  or  defect  outside 
of  traveled  portion  of  highway,  see  the 
notes  in  20  L.R.A.(N.S.)  592,  etc.,  and 
40  L.R.A.(N.S.)  182.  For  the  general 
subject  of  liability  of  municipality  for 
tort  in  connection  with  its  waterworks 
system,  see  notes  in  61  L.H.A.  58;  25 
L.R.A.(K.S.)  239i  and  52  L.R.A.(N.S.) 
465.  £.  B.  B. 
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STATE  OF  ALABAMA,  Appt., 

V. 

BESSIE  ELLIS. 

(—  Ala.  — ,  78  So.  71.) 

Equity  —  jurisdiction  —  .suppression  of 
nuisances. 

Equity  has  jurisdiction  at  the  suit  of  the 
state  to  enjoin  the  maintenance  of  a  bawdy- 
house  as  a  public  nuisance,  although  such 
maintenance  might  be  punished  by  the  law 
courts  as  a  crime. 
For  other  cases,  see  Nuisances,  II,  c,  in  Dig, 

1-52  N,  S. 

(February  U,  1918.) 

APPEAL  by  the  State  from  a  decree  of  the 
Circuit  Court  for  Montgomery  County 
sustaining  a  demurrer  to  a  bill  and  dis- 
solving an  injunction  restraining  a  public 
nuisance.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 


Note.  —  As  to  abatement  of  or  injunction 
againat  bawdybouae,  see  annotation  follow- 
ing this  ease,  post,  819,  and  references 
therein,  to  annotations  on  related  ques- 
tions. 


Messrs.  TV.  1m  Martin,  Attorney  General, 
and  li.  £•  Browne  Assistant  Attorney  Gemr 
eral,  for  the  State. 

Mes^B.  Goodwyn  A  Mclatjre  for  ap- 
pellee. 

Somervllle,    J.,    delivered    the    opinion 

of  the  court: 

On  the  state's  application  for  reinstate- 
ment of  the  temporary  injunction  in  this 
cause  pending  appeal,  the  following  opinion 
was  rendered  by  Mr.  Justice  Gardner,  at 
chamlicrs : 

"The  bill  charges  the  respondent  with 
maintaining  a  public  nuisance  in  the  eitj*  of 
Montgomery  on  certain  premises  on  a  named 
street  therein,  in  that  the  respondetit  i» 
using  the  building  on  such  premises  for  the 
purpose  of  a  bawd^iiouse,  a  house  of 
prostitution,  or  a  house  of  ill  fame.  The 
bill  was  amended  by  the  addition  of  the 
fifth  paragraph,  alleging  that  BU<»h  houses 
were  the  source  of  venereal  infection  and 
disease  and  are  a  menace  to  the  health  of 
the  community.  There  were  also  averments 
as  to  the  large  number  of  troops  ordered  to 
be  encamped  near  the  city  of  Montgomery 
for  training  purposes,  and  other  such  aver- 
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ments  in  r«{erenc«  thereto  which  need  no 
specific  mention.  The  hill  wab  not 
answered,  and  there,  therefore,  heing  no 
d^iial  of  itfl  averments,  tltey  muat  be  con- 
sidered as  confessed.  The  only  question, 
therefore,  relates  to  the  equity  of  the  bill. 
'It  is  settled  law  that  a  house  of  ill  fame  or 
bawdyhouse  ia  a  public  nuisance.'  Tedescki 
▼.  Berger,  160  Ala.  ft49,  11  L.R.A.(N.S.) 
1060,  43  So.  960.  A  bawdyhouse  or  house 
of  prostitution  ia  a  nuisance  per  se. 
The  juTisdietlon  of  a  court  of 
equity  to  entertain  a  bill  to  abate 
a  nuisance  is  too  well  settled  in  our  juris- 
prudence to  admit  of  question.'  Barnett  t. 
Tedescki,  ]54  Ala.  474,  45  So.  904;  also 
Joyce  on  Nuisance,  §  391.  'In  regard  to 
public  nuisances  the  jurisdiction  of  courts  of 
equity  seems  to  be  of  a  very  ancient  date, 
and  has  been  distinctly  traced  back  to  the 
reign  of  Queen  Elizabeth.  ...  In  cases 
of  pulilic  nuLBances,  properly  so  called,  an 
indictment  lies  to  abate  them  and  punish 
the  ofTeuders,  but  an  information  also  lies 
in  equity  to  redress  the  grievance  by  way  of 
injunction.'  2  Story,  £q.  Jur.  921-923. 
^ome  of  the  underlying  reasons  for  this 
rule  are  found  stated  in  §  924  in  the  above 
volume  of  Story  on  Equity  Jurisprudence. 
*A  court  of  equity  has  jurisdiction  to  re- 
strain existing  or  threatened  public 
nuisances  by  injunction  at  the  suit  of  the 
Attorney  General  in  England,  and  at  the 
suit  of  the  state  or  the  people  or  municipal- 
ity or  some  proper  officer  representing  the 
commonwealth  in  this  country.'  4  Pom.  £q. 
Jur.  3d  ed.  1349.  The  right  of  the  state  to 
abate  a  public  nuisance  by  proceedings  in 
equity  was  recognized  by  this  court  in  state 
V.  Mobile,  5  Port.  <Ala.)  279,  30  Am.  Dec. 
564,  and  has  never  been  departed  from  by 
any  subsequent  decision.  'Houses  of  common 
prostitution  are  public  places.  They  are 
places  to  which  all  men  may  resort  without 
invitation,  and  any  house  maintained  for 
the  indulgence  of  vice,  and  to  which  all  men 
may  resort  day  or  night  for  induigenoe 
therein,  is  a  public  place.  .  .  .  These 
houses  are  common,  or  public  nuisances, 
tlieir  maintenance  directly  tends  to  corrupt 
and  debaae  public  morals^  to  promote  vice, 
and  to  encourage  dissolute  and  idle  hnhats; 
and  the  supfM-ession  of  nuisances  of  this 
character  and  having  thia  tendency  is  one  of 
the  important  dutlea  of  the  government.' 
•  Pon  v.  Wittoiin,  147  Gal.  280,  2  L.R.A. 
(N.S.)  68(3,  81  Pac.  984. 

''A  very  interesting  case  involving  the 
right  of  the  .state  for  the  welfare  of  its 
citizens  to  injunctive  relief  against  a  public 
exhibit  which  would  tend  to  degrade  the 


morals  of  the  people,  and  which  was  in 
violation  of  the  laws  of  the  state,  and  a  pub- 
lic nuisance,  ia  that  of  State  ex  rel.  Crow 
V.  Canty,  hy  the  supreme  court  of  Missouri, 
found  cited  in  207  Mo.  439,  15  L.R.A.(N.S.) 
747,  123  Am.  St.  Kep.  393,  105  S.  W.  1078, 
13  Ann.  Cae.  787.  It  was  there  held  that 
the  state  oould  properly  enjoin  the  exhibition 
of  a  bull  fight  near  iJie  city  of  St.  Louis, 
calculated  t»  injure  and  destroy  the  public 
morals  or  to  disturb  the  public  peace. 
Numerous  cases  are  cited  in  note  to  that 
authority  in  support  of  same.  Among  them 
is  Com.  V.  McGovern,  from  the  supreme 
court  of  Kentucky,  found  in  116  Ky.  212, 
66  L.R.A.  280,  75  S.  W,  261,  where  it  was 
held  that  the  state  could  enjoin  an  ex- 
hibition of  a  *prize  fight.'  The  court,  among 
other  things,  said:  *If  a  court  of  equity 
has  power  to  enjoin  the  use  of  private  prop- 
erty as  a  nuisance  which  is  dangerous  to 
the  public  health,  why  may  it  not  in  like 
manner  enjoin  it  where  it  constitutes  a 
nuisance  dangerous  to  t\\e  public  safety  or 
morals?  ...  It  may  be  justified  upon 
the  liigher  ground  that  the  morals  and 
safety  of  the  public  are  involved  and  that 
the  public  good  is  of  the  first  consideration.' 

"The  following  cases  relate  to  injunctions 
against  tlie  operation  of  bawdyhouses: 
Edison  v.  Ramsey,  146  Ga.  767,  92  S.  £. 
513;  Brindle  v.  Copeland,  145  Ga.  398,  89 
S.  £•  832;  Stote  ex  rei.  Dow  v.  Nichols,  83 
Wash.  676,  145  Pao.  986;  Campbell  v. 
Peacock,  —  Tex,  Civ.  App.  — ,  176  S.  W.  774; 
IngersoU  v.  Rousseau,  35  Wash.  92,  76  Pac. 
513,  I  Ann.  Cas.  35. 

"The  latter  case  discusses  the  question  of 
lack  of  precedents  for  injunctions  against 
bawdyhouses,  ami  in  this  connection  says: 
'Doubtless  it  is  some  evidence  that  juris- 
diction does  not  exist  in  n  given  case  to 
show  that  it  has  never  been  exercised. in 
like  cases,  but  the  persuasive  force  of  such 
evidence  is  weak  or  strong,  owing  to  the 
presence  or  absence  of  eases  announcing  the 
same  or  similar  principles^  .  .  .  Prece- 
dents are  abundant  where  equity  has  in- 
terfered by  injunction  to  prevent  and  abate 
public  nuisajices  against  which  there  existed 
the  same  eommon-law  remedies  of  indict- 
ment and  action  on  the  CB«e  that  existed 
against  the  maintenance  of  a  bawdyhouse. 
.  .  .  It  would  seem,  therefore,  that  if 
equity  refused  to  exercise  such  jurisdiction 
in  case  of  bawdyhouses^  it  was  for  some 
reason  other  than  for  lack  of  jurisdiction.' 

"As  previously  shown,  a  bawdyhouse  is  a 
public  nuisance,  and  by  our  own  decision 
the  state  may,  hy  injunctive  proceedings, 
abate  a  public  nuisance.     State  v.  Mobile^ 
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supra.  Indeed,  the  language  of  §  5196  of 
the  Code  of  1907  clearly  indicates  the  right 
of  the  state  to  abate  such  public  nuisance, 
which  reads  as  follows:  'Generally  a  pub- 
lic nuisance  gires  no  right  of  action  to  any 
individual,  but  must  be  abated  by  a  process 
instituted  in  the  name  of  the  state.' 

''It  is  settled  beyond  question  that  in 
this  state  a  private  individual  suffering  in- 
jury on  account  of  the  operation  of  such  a 
nuisance,  may  abate  the  same  by  injunction, 
but  as  the  operation  of  the  bawdyhouse  is 
a  public  nuisance,  and  as  the  above  authori- 
ties clearly  show  the  state  has  the  right  in 
its  own  name  to  abate  public  nuisances,  1 
am  persuaded  that  the  bill  has  equity,  and, 
the  same  not  being  denied,  but  treated  here 
as  confessed,  that  the  preliminary  in- 
junction dissolved  by  order  of  the  court  be- 
low should  be  reinstated  pending  the 
appeal.*' 

The  cause  is  now  before  us  on  appeal  from 
the  decree  of  the  circuit  court  sustaining  a 
demurrer  to  the  bill  for  want  of  equity,  and 
dissolving  the  writ  of  injunction.  Upon  a 
very  full  consideration  of  the  questions  in- 
volved, we  now  approve  and  adopt  the  fore- 
going opinion  as  the  opinion  of  the  court  on 
this  appeal. 

It  is  true  that  the  English  and  American 
courts  of  chancery  have  not  always  spoken 
with  one  voice  to  the  conclusion  w^e  here  ex- 
press, and  several  Americans  courts  of  very 
high  standing  have  denied  the  jurisdiction 
of  chancery  to  prevent  by  injunctive  writ 
the  maintenance  of  public  nuisances,  even  at 
the  suit  of  the  state,  except  for  the  pro- 
tection of  property  rights,  as,  for  example, 
the  use  of  public  highways  and  navigable 
streams.  That  view  was  expressed  in  the 
old  case  of  Atty.  Gen.  v.  Utica  Ins.  Co.  2 
Johns.  Ch.  371.  It  was,  however,  disap- 
proved in  this  state  eighty  years  ago,  upon 
a  review  of  many  authorities;  and,  after 
reviewing  the  case  referred  to,  it  was  said: 
''If  the  chancellor  intended  to  be  understood 
according  to  the  literal  import  of  the  terms 
lie  employs,  either  he  is  in  error,  or  else  the 
learned  judges  and  authors  whom  we  have 
cited  have  miataken  the  law,  and  with  all 
deference  for  his  judgment,  we  are  disposed 
to  think  the  former  most  probable."  State 
v.  Mobile,  5  Port.  (Ala.)  279,  316,  30  Am. 
Dec.  564. 

In  discussing  and  upholding  the  jurisdic- 
tion in  question,  Mr.  Justice  Harlan,  speak- 
ing for  the  Supreme  Court  of  the  United 
vStates,  declares :  "The  ground  of  this  juris- 
diction in  cases  of  purpresture  [i.  e.,  en- 
croachments upon  public  places,  either  on 
land  or  water],  as  well  as  of  public 
nuisances,  is  the  ability  of  courts  of  equity 


to  give  a  more  speedy,  eifFectual,  and  per- 
manent remedy  than  can  be  h«d  at  law. 
They  can  not  only  prevent  nuisances  that 
are  threatened,  and  before  irreparable  mis- 
chief ensues,  but  arrest  or  abate  those  in 
progress,  and,  by  perpetual  injunction, 
protect  the  publie  against  them  in  the 
future;  whereas  courts  of  law  can  only 
reach  existing  nuisances,  leaving  future 
acts  to  be  the  subject  of  new  prosecutiofM 
or  proceedings.  This  is  a  salutary  juris- 
diction, especially  where  •  wUatunce  affects 
the  health,  morals,  or  safety  of  the  com- 
munity (italics  ours).  Though  not  fre- 
quently exercised,  the  power  undoubtedly 
exists  in  courts  of  equity  thus  to  protect 
the  public  against  injury.*'  Mugler  v. 
Kansas,  123  U.  S.  623,  673,  31  L,  ed.  205, 
214,  8  Sup.  Ct.  Rep.  273,  303. 

The  supreme  court  of  Illinois  has  given 
studied  consideration  to  the  subject  in  the 
case  of  Stead  v.  Fortner,  255  111.  468,  99 
X.  E.  680,  where  the  authorities  are  fully 
reviewed.  The  conclusion  was  stated  bv 
Cartwright,  J.,  as  follows:  "As  we  have 
noted  al)Ove,  this  court  has  never  regarded  a 
criminal  prosecution,  which  can  only  dispose 
of  an  existing  nuisance,  and  cannot  prevent 
a  renewal  of  the  nuisance,  fov  which  a  new 
prosecution  must  be  brought,  as  a  complete 
and  adequate  remedy  for  a  wrong  inflicted 
upon  the  public.  The  public  authorities 
have  a  right  to  institute  the  suit  where  the 
general  public  welfare  demands  it  and 
damages  to  the  public  are  not  susceptible  of 
computation.  The  maintenance  of  the 
public  health,  morals,  safety,  and  welfare  ia 
on  a  plane  above  mere  pecuniary  damage, 
although  not  susceptible  of  measurement  in 
money;  and  to  say  that  a  court  of  equity 
may  not  enjoin  a  public  nuisance  because 
property  rights  are  not  involved  would  be 
to  say  that  the  state  is  unable  to  enforce 
the  law  or  protect  its  citizens  from  public 
wrongs.'* 

It  is  scarcely  necei>sary  to  observe  that 
whether  the  maintenance  of  a  public 
nuisance  is  or  is  not  punishable  in  the  Uw 
courts  as  a  crime  is  an  immaterial  incident 
so  far  as  the  preventive  jurisdiction  of 
equity  is  concerned;  for  eqvrity  ignores  its 
criminality,  and  visits  upon  the  <^ender  no 
punishment  as  for  a  crime. 

It  follows  that  the  decree  of  the  Circuit 
Court  must  be  reversed,  and  a  decree  will 
be  here  rendered  overruling  the  demurrer 
to  the  bill  of  complaint,  and  retaining  the 
temporary  writ  of  injunction  until  the 
final  disposition  of  the  cause. 

Anderson,  Ch.  J.,  and  Bfayfleld,  and 
Thomas,  JJ.,  concur. 
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Aiiotaiipn '  Ah>UHH60t  of  or  bgmictioii  against  bawdyhooie* 


It  ia  the  purpose  of  the  present  anno- 
tation to  treat  the  general  question  of 
the  right  to  maintain  an  action  in  equity 
to  abate  and  enjoin  the  keeping  and 
maintaining  of  bawdyhonses.  A  number 
of  eloselj  related  questions  have  already 
been  treated  which  are  of  interest  in 
connection  with  the  present  subject.  The 
more  important  of  these  are  as  follows: 
Statute  empowering  or  requiring  public 
or  local  authorities  to  maintain  suit  to 
abate  pnbEc  nuisance  as  affecting  the 
ri|^t  of  an  individual  peculi«rly  affected 
to  maintain  the  suit  (annotation  to  John- 
son V.  V.  D.  Reduction  Co.  L.R.A.1917E, 
1007) ;  Injunction  against  crime  which  is 
private  nuisance  or  which  involves  prop- 
erty rights  (notes  to  Ex  parte  Allison, 
3  L.R.A.(N.S.)  622;  Detroit  Realty  Co. 
V.  OppNenheim,  21  L.R.A«(N.S.)  685;  and 
Heber  v.  Portland  Gold  Min.  Co.  ante, 
683) ;  Injunction  at  suit  of  state  against 
public  nuisanee  which  is  also  a  crime 
(notes  to  State  ex  eel.  Crow  v.  Canty,  15 
L.R.A.(N.S.)  747;  State  v.  E2irlick,  23 
L.R.A.(N.S.)  691;  Carwll  v.  State,  33 
L.R.A.(N.S.)  325^  and  Com.  v.  Kennedy, 
47  L.R.A.(N.S.)  673);  Right  of  munic- 
ipality to  maintain  suit  to  enjoin  or 
abate  a  public  nuisance  (note  to  Coast 
Co.  V.  Spring  Lake,  51  LiR.A.  657^  and 
the  Buppleo^eatal  annotation  foilowing 
Billings  Hotel  Co.  v.  Enid,  L.B.A.1916D, 
1916);  Municipal  power  as  to  nuisaaoe 
affecting  public  morals/  decency,  peace, 
and  good  order,  including  hoases  of  ill 
fame,  etc.  (note  to  State  v.  Karatendiek, 
39  LJEI.A.  520) ;  Injunctions  by  municipal 
corporationa  against  nuisancee  affecting 
public  morals,  peace,  and  good  order,  and 
health  and  safety  (note  to  Red  Wing  v. 
Gnptil,  41  L.R.A.  321);  Right  to  seize 
or  forfeit  property  found  in  bawdyhouse 
(annotation  to  State  ex  rel.  Robertson  v. 
Lane,  52  L.R.A.(N.S.)  932). 

Cases  which  do  not  involve  some  ques- 
tion as  to  the  right  of  an  individual  or 
of  the  state  or  of  some  representative  of 
the  people  to  maintain  an  action  of  the 
character  under  consideration  in  the 
present  annotation  have  not  been  includ- 
ed herein. 

Right  of  owner  of  neighborli&s  prop- 
erty. 

The  question  of  the  right  of  the  owner 
or  occupant  of  neighboring  property  to 
enjoin  the  maintenance  of  a  house  of 
prostitution  has  also  been  treated  in  the 
notes  to  Tedescki  v.  Berger,  11  L.R.A. 
(N.S.)  1060,  and  Weidner  v.  Friedman, 
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42  L.R.A.(N.S.)  1041.  This,  of  course, 
is  one  phase  of  the  general  question  un- 
der oonsideration  in  the  present  annota- 
tion, so  tbat  reference  should  be  made 
to  such  notes  for  the  earlier  eases  upon 
this  particular  point. 
-  At  common  law,  as  is  shown  by  the 
earlier  notes,  an  individual  had  a  right 
to  bring  an  action  to  abate  a  public  nui- 
sance such  as  a  bawdyhouse,  where  it 
worked  a  special  injury  to  him  in  addi- 
tion to  that  suffered  by  the  public  at 
large  (see  ahro  State  ex  rel.  English  v. 
Panning  (1914)  96  N^.  123,  147  N.  W. 
215,  modified  on  rehearing  in  (1914)  97 
Neb.  224,  149  N.  W.  413),  but  had  no 
such  right  where  he  merely  suffered  an 
injury  which  was  common  to  the  gen- 
eral public.  No  recent  case  seeins  to 
have  involved  the  latter  phase  of  the 
common-law  rule. 

However,  in  a  considerable  number  of 
jurisdictions,  statutes  have  been  enacted 
whi'Ch  provide  that  certain  individuals 
may  maintain  actions  in  equity  to  abate 
and  enjoin  nuisances  consisting  of 
bawdyhouses,  and  such  statutes  are  gen- 
erally regarded  as  a  valid  exercise  of  the 
police  power,  and  as  constitutional.  See, 
for  an  extended  treatment  of  the  general 
question  of  the  validity  of  statutes  or 
ordinances  against  bawdyhouses,  the  an- 
notation in  L.R.A.1917B,  1078.  Some  of 
these  statutes  make  no  reference  to  the 
question  of  special  damage,  others  ex- 
pressly provide  that  special  damages 
need  not  be  shown,  and  still  others  seem 
to  still  require  a  showing  of  special  prop- 
erty damage.  For  instance,  in  Cali- 
fornia, by  the  "Redlight  Abatement  Law'* 
of  1913,  it  is  expressly  provided  that  any 
citizen  of  the  state  residing  in  a  county 
where  a  bawdyhouse  is  located  may  main- 
tain an  action  in  equity  to  abate  and  en- 
join the  same  as  a  nuisance.  See  People 
ex  rel.  Bradford  v.  Barbiere  (1917)  33 
Cal.  App.  770,  166  Pac.  812,  and  Chown 
V.  Alexander  (1917)  —  CaL  App.  — ,  169 
Pac.  454.  And  similar  provisions  are 
contained  in  Illinois  Laws  of  1915,  p. 
371.  See  People  ex  rel.  Thrasher  v. 
Smith  (1916)  275  IlL  256,  L.R.A.1917B, 
1075,  114  N.  E.  31.  And  that  in  Texas, 
by  30th  Leg.  Laws,  1907,  chap.  32;  Rev. 
SUt.  1911,  arts.  4689,  4690;  Vernon's 
Sayle's  Stat.  1914,  arts.  4689,  4690,  it  is 
expressly  provided  that  "any"  citizen  of 
the  state  may  sue  "in  his  own  name"  to 
enjoin  the  keeping  and  maintaining  of  a 
bawdyhouse,  except  those  located  in  re- 
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stricted  districts  by  ordinances  enacted 
under  sp^tM  duirtara,  witiMui  ahowing 
that  he  is  personally  injured  by  the  acts 
complained  of,  see  Spence  t.  Fenchler 
(1915)  —  Tex.  — ,  180  S.  W.  697,  revers- 
ing (1912)  —  Tex.  Civ.  App.  — ,  151  S. 
W.  1094,  holding  that  a  citizen  of  Texas 
could  maintain  an  action  to  enjoin  a 
bawdyhouse  without  proving  personal 
damage;  Moore  v.  State  (1915)  —  Tex. 
— ,  181  S.  W.  438;  Campbell  v.  Peacock 
(1915)  —  Tex.  Civ.  App.  — ,  176  S.  W. 
774,  holding  that  any  citizen  of  the  state 
may  maintain  an  action  under  the  statute 
without  showing,  or  even  pleading,  that 
the  bawdyhouse  or  houses  complained  of 
invaded  any  of  his  property  rights  or  in- 
flicted any  irreparable  injury  upon  him^ 
and  Coman  v.  Baker  (1915)  —  TeK.  Civ. 
App.  — ,  179  S.  W.  937,  applying  Rev. 
SUt.  1911,  art.  4689,  and  holding  that 
one  showing  no  special  damage  cannot 
maintain  an  action  to  enjoin  the  main- 
taining of  bawdyhouses  in  a  district  seg- 
regated by  ordinance  enacted  pursuant  to 
charter  authority.  And  Texas  Penal 
Code  1911,  art.  503,  provides  that  a 
bawdyhouse  ^^shall  be  enjoined  at  the 
suit  of  either  the  state  or  any  citizen 
thereof;''  but  it  has  been  held  that  such 
.article  contemplates  the  issuance  of  an 
injunction  only  in  independent  suits 
brought  primarily  for  the  purpose  of 
abating  the  nuisance,  and  not  as  an  an- 
cillary proceeding  to  gain  possession  of 
premises,  as  in  a  suit  in  trespass  to  try 
title.  And  in  State  ex  reL  English  v. 
Fanning  (Neb.)  supra,  in  construing  Neb. 
Laws  1911,  chap.  63  (Rev.  Stat.  1913,  §§ 
8775-8782),  it  was  said  that  the  right  to 
bring  an  action  to  abate  a  public  nuisance 
such  as  a  bawdyhouse  may  be  conferred 
upon  a  private  individual  in  addition  to 
his  existing  right  to  bring  such  action 
where  there  is  a  special  injury  to  him  in 
addition  to  that  suffered  by  the  public 
at  large.  And  in  Alaska  it  has  been 
held  that  a  property  owner  who  shows  a 
special  injury  other  than  that  inflicted 
upon  the  general  public  by  the  keeping 
of  a  bawdyhouse  may  upon  a  proper 
showing  maintain  a  suit  under  a  statute 
providing  for  the  recovery  of  damages 
resulting  from,  and  the  abatement  of,  a 
private  nuisance.  Snyder  v.  Kelter 
(1912)  4  Alaska,  447,  holding  that  the 
complainant  must  clearly  establish  that 
the  nuisance  exists  and  that  its  main- 
tenance is  of  special  detriment  to  his 
property.  And  in  some  states  it  is  pro- 
vided that  any  citizen  of  a  county  where 
a  bawdyhouse  is  believed  to  exist  may 
maintain  an  action  in  equity  as  relator 
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in  the  name  of  the  state.  See,  for 
ample,  .State  ex  fel.  Ford  y.  Young 
(1918)  —  Mont.  — ,  170  Pac.  947,  con- 
struing Mont.  Laws  1917,  chap.  95,  §  3; 
State  ex  rel.  Kern  v.  Jerome  (1914)  80 
Wash.  261,  141  Pae.  753,  and  State  ex 
rel.  Dow  v.  Nichols  (1915)  83  Wash.  676^ 
145  Pac.  986,  construing  Wash.  Laws 
1913,  chap.  127,  known  as  the  ''Red  Light 
Law;"  and  State  ex  rel.  Lundin  v.  Hum- 
phrey (1917)  94  Wash.  599, 162  Pac.  783, 
construing  Remington's  Code  (Wash.)  § 
946. 

Of  course,  under  statutes  of  this  char- 
acter, a  court  of  equity  has  jurisdictioii 
to  enjoin  tke  keeping  of  a  bawdyhouse 
at  the  suit  of  a  competent  individual 
complainant  (see  eases  cited  supra),  and 
it  is  no  defense  that  the  maintenance  of 
the  bawdyhouse  might  be  punished  by  in- 
dictment. People  ex  rel.  Thrasher  v. 
Smith  (1916)  275  HL  256,  L.R.A.1917B, 
1075,  114  N.  £.  31.  And  under  statutes 
expressly  giving  to  individuals  the  right 
to  maintain  suits  to  enjoin  bawdyhouses, 
the  plaintiff  need  not  plead  that  he  has 
no  adequate  remedy  at  law.  Campbell  v. 
Peacock  (Tex.)  supra.  And  where  a  stat- 
ute expressly  provides  that  any  indi- 
vidual citizen  may  maintain  an  action  to 
enjoin  the  keeping  of  a  bawdyhouse,  no 
delay  in  seeking  relief  constitutes  such 
an  abandonment  of  the  right  conferred 
by  the  statute  as  will  prevent  the  obtain- 
ing of  an  injunction.  Spence  v.  Fenchler 
(1915)  —  Tex.  — ,  180  S.  W.  597,  revei-s- 
ing  (1912)  —  Tex.  Civ.  App.  — ,  151  8. 
W.  1094.  And  as  regards  right  to  trial 
by  jury,  a  suit  to  enjoin  the  keeinng 
and  maintaining  of  a  bawdyhouse  is  a 
civil  and  not  a  criminal  proceeding. 
Campbell  v.  Peacock  (Tex.)  supra,  hold- 
ing that  the  defendant  cannot  demand  a 
jury  trial  on  an  interlocutory  hearing  for 
a  temporary  injunction,  but  may  as  to 
facts  on  fhial  trial.  But  that,  where  the 
action  to  abate  a  bawdyhouse  as  a  nui- 
sance is  on  the  equity  side  of  the  court, 
defendants  have  no  right  to  a  trial  by 
jury,  see  State  ex  rel.  Dow  v.  Nichols 
(1915)  83  Wash.  676,  146  Pac.  986.  But 
an  individual,  in  order  to  be  entitled  to 
an  injunction  to  restrain  the  maintenance 
of  a  bawdyhouse  which  is  alleged  to  work 
a  special  injury  to  his  property,  must 
come  into  court  with  clean  hands.  Sny- 
der V.  Kelter  (Alaska)  supra,  holding 
that  a  complainant  who  deliberately  pur- 
chased property  near  a  '^stricted  dis- 
trict," and  contemplated  drawing  trade 
from  the  inhabitants  thereof,  and  ae- 
quiesced  in  the  continuance  of  the  nui- 
sance for  several  years  for  business  rea- 
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sons,  eould  not  invoke  the  aid  of  equity 
in  removing  the  nuisance,  since  in  such  a 
<:ase  there  is  a  question  of  the  complain- 
ant's good  faith  as  well  as  of  the  equity 
of  his  eonduet.  And  the  complaining 
individual  must  dearly  establish  the  ex- 
istence of  the  nuisanca    Ibid. 

Hliflit  of  st^^te  ov  pnbUo   oflloials  to 
maintain  aotion« 

Upon  the  question  of  the  right  of  the 
state  or  of  its  public  officials  to  maintain 
an  action  to  abate  and  enjoin  a  bawdy- 
house,  the  great  weight  of  authority  is  to 
the  eflPect  that  such  an  action  may  be 
maintained  even   without  statutory  au- 
thority,   and    without    any    showing    of 
property  damage.    Thus,  in  Georgia  the 
maintenance  of  a  bawdyhouse,  constitut- 
ing as  it  does  a  nuisance,  may  be  abated 
by  injunction  on  petition  brought  by  the 
solicitor  general  in  the  name  of  the  state, 
or  on  the  information  of  one  of  its  citi- 
zens   as  relator.     Brindle   v.    Copeland 
(1916)  145  Oa.  398,  89  S.  E.  332;  Martin 
V.  Copeland   (1916)   145  Sa.  399,  89  8. 
E.  333;  Edison  v.  Ramsev  (1917)  146  Ga. 
767,  92  8.  E.  513.     And  in  Montana  it 
has  been  held  that  the  state  on  the  rela- 
tion of  the  attorney  general  may  main- 
tain an  action  in  equity  to  abate  and  en- 
join the  keeping  of  a  bawdyhouse,  the 
same  being  regarded  as  a  public  nuisance 
at  common  law,  and  the  abatement  of 
such  nuisances  being  a  part  of  the  duties 
of   the   attorney   general   of   the   state. 
State  ex  rel.  Ford  v.  Young  (1918)  — 
Mont.  — f  170  Pac.  947.    And  this  power 
was  not  abridged  by  the  enactment  of 
Mont.  Laws  1917,  chap.  96,  §  3,  which 
provided   that  when  nuisances  such   as 
bawdyhouses  are  believed  to  exist  "the 
county  attorney  must,  or  any  citizen  of 
the  county  may,  maintain  an  action  in 
the  name  of  the  state  of  Montana  upon 
the  relation  of  such  county  attorney  or 
eitizen"  to  abate  the  same,  as  the  pur- 
pose of  such  statute  is  to  supplement,  not 
to  supersede,  the  existing  law%  by  con- 
ferring the  duty  upon  additional  officers 
and   the  right  upon  private  persons  to 
suppress  such  houses  by  the  restraining 
process  of  a  court  of  equity.     And  in 
Illinois  prior  to  the  enactment  of  a  con- 
trolling statute  (see  111.  Stat,  and  cases 
as  set  out,  infra),  it  was  held  that  a 
bawdyhouse   constituting   a   public   nui- 
sance eould  be  abated  in  equity  on  the 
relation  of  the  people  through  the  pub- 
lie  prosecutor.     People  ex  rel.  Dver  v. 
Clark   (1916)   268  UL   156,   108  *N.   E. 
994,    Ann.    Cas.    1916D,    875,    affirming 
(1914)  187  111.  App.  613;  People  ex  rel. 
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Thrasher  v.  Smith  (UL)  supra.  So  in 
Oklahoma  it  appears  that  the  state  on 
the  relation  of  a  county  attorney  may 
maintain  an  aetion  to  abate  a  public  nui- 
sance ooBsisting  of  a  house  of  ill  fame. 
Balch  V.  State  (1917)  --  OUiu  — ,  164 
Pac.  776.  And  in  the  Washington  case 
of  State  ex  rel.  Kern  v.  Emerson  (1016) 
90  Wash.  665,  L.aAa916F,  325, 165  Pac. 
579,  it  was  said  that  a  oourt  of  equity 
could  abate  a  nuisance  oonsisting  of  a 
house  of  proBtitotion  zrrespeetively  of 
any  statutei. 

This  remedy  by  injunction  is  based  on 
the  ground  that  courts  of  equity  have 
ability  to  give  a  more  complete  remedy, 
operating  through  future  time,  than  is 
obtainable  by  law.  People  ex  rel.  Dyer 
V.  Clark  (lU.)  supra.  And  see  State  ex 
1^1.  Wilcox  V.  Ryder  (1914)  126  Miim. 
96,  147  N.  W.  963. 

And  it  has  been  held  that  chancery  has 
power  to  enjoin  a  public  nuisance  such  as 
a  bawdvhouse  at  the  suit  of  the  state, 
even  though  no  property  rights  are  in- 
volved. ^ATB  v.  Ellis,  ante,  816;  Edi- 
son V.  Ramsey  (CkL)  supra. 

And  it  is  no  defense  that  the  owner 
of  the  premises  did  not  have  notice  of 
the  existence  and  maintenance  of  the  un- 
lawful business.  State  ex  rel.  Kern  v. 
Emerson  (Wash.)  supra. 

And  so  far  as  the  preventive  jurisdic- 
tion of  equity  is  concerned,  it  is  imma- 
terial whether  or  not  the  keeping  and 
maintaining  of  a  bawdyhouse  is  punish- 
able as  a  crime,  since  equity  ignores 
criminality  and  visits  no  punishment  as 
for  a  crime.  State  v.  Ellis;  People  ex 
rel.  Thrasher  v.  Smith  (1916)  275  lU. 
256,  L.R.A.1917B,  1075,  114  N.  E.  31. 
In  fact,  it  has  been  said  that  a  suit  to 
abate  and  enjoin  a  bawdyhouse  is  civil 
and  remedial  in  its  nature.  People  ex 
rel.  Hook  v.  Buconich  (1917)  277  UL 
290,  116  N.  E.  185.  And  see  People  ex 
rel.  Dyer  v.  Clark  (HI.)  supra,  wherein 
the  eourt  answered  the  contention  that  a 
court  of  equity  has  no  jurisdiction  to 
punish  crime  as  follows:  "That  is  true 
if  punishment  of  crime  is  the  only  object 
of  the  proceeding;  but  the  rule  is  that, 
where  a  nuisance  aflFects  the  public  wel- 
fare, it  may  be  abated  in  equity  on  the 
application  of  the  proper  officer,  and  that 
a  house  of  ill  fame  may  be  or  become  a 
nuisance  of  that  character.  This  is  par- 
ticularly true  where  the  ordinary  method 
of  prosecution  for  the  criminal  offense 
proves  ineffective."  And  in  State  ex  rel. 
Thompson  v.  Color  (1907)  75  Kan.  424, 
89  Pac.  693,  it  was  said  that  it  does  not 
'  follow  from  the  fact  that  the  keeping  of 
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a  bawdyhouse  may  be  punished  as  a 
crime  that  injunetion  will  not  lie  to  sup- 
press such  a  house  as  a  nuisanee. 

But  it  seems  that  in  order  to  justify 
such  an  action  the  place  must  he  regard- 
ed as  a  nuisance  either  public  or  private, 
and  for  the  purpose  of  proving  that  the 
house  complained  of  is  a  bawdyhouse 
constituting  a  nuisance,  testimony  as  to 
the  general  reputation  both  of  the  in- 
mates and  of  the  house  itself  is  admis- 
sible.    Bal«h  v.  State  (Okla.)  supra. 

In  Missouri  it  has  been  held  (Lay- 
master  y.  Goodin  (1914)  260  Mo.  613, 
168  S.  W.  754,  Ann.  Cas.  1916C,  463) 
that  the  keeping  of  a  common  bawdy- 
house cannot  be  enjoined  in  a  suit  by  the 
state.  This  decision  was  put  by  the  court 
upon  the  ground  that  the  keeping  of  a 
bawdyhouse  is  a  common  crime  which 
can  be  promptly  and  adequately  pun- 
ished under  the  criminal  laws,  and  that 
there  was  therefore  no  necessity  to  resort 
to  the  extraordinary  powers  of  a  court 
of  equity  to  suppress  the  same;  and  this 
it  was  said  did  not  conflict  with  the  rule 
that  a  public  nuisance,  even  though  a 
crime,  may  be  enjoined  by  a  court  of 
equity,  for  the  reason  that  the  keeping  of 
a  common  bawdyhouse.  in  the  absence 
of  statute,  is  an  ordinary  crime,  but 
not  a  public  nuisance  in  any  sense  of  the 
term.  In  these  conclusions  and  reason- 
ings three  judges  concurred.  One  other 
judge  concurred  in  the  conclusion,  but 
not  in  the  reasoning,  he  arguing  that  the 
petition  did  not  state  a  cause  of  equi- 
table cognizance,  because  it  merely  al- 
leged the  keeping  of  a  common  bawdy- 
house, whereas  it  should  have  alleged  the 
maintenance  of  a  public  nuisance  fol- 
lowed by  specifications.  Another  judge 
concurred  in  the  conclusion  reached  by 
the  court  for  the  reason  that  the  state 
was  seeking  to  substitute  the  equity  prac- 
tice for  the  criminal  law,  in  violation  of 
the  state  Constitution.  The  chief  justice 
and  one  judge  dissented  from  the  judg- 
ment rendered  by  the  majority. 

As  to  scope  of  remedy  it  has  been  held 
that,  while  the  court  upon  proper  show- 
ing may  abate  the  nuisance,  it  has  no 
authority  to  order  the  house  closed  until 
further  orders,  at  least  in  the  absence  of 
statute  authorizing  such  action  (Brindle 
V.  Copeland  (1916)  145  Ga.  398,  89  S.  E. 
332;  Martin  v.  Copeland  (1916)  145  Qa. 
399,  89  S.  E.  333) ;  and  that,  in  the  ab- 
sence of  legislative  authority,  a  court  en- 
joining a  bawdyhouse  has  no  power  to 
order  the  destruction  of  the  personal 
property  kept  and  used  in  eonneotion 
with    the    operation    and    maintenance 
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thereof  (State  ex  rel.  McCurdy  v.  Ben- 
nett (1917)  37  N,  D.  465,  L.R.A.1917F, 
1076, 163  N.  W.  1063;  and  see  the  L.RA. 
note  appended  to  this  ease),  except,  per- 
haps, such  as  is  not  used  for  legitimate 
and  lawful  purposes  (see  Balch  v.  State 
(Okla.)  supra).  However,  in  State  ex 
rel.  Haugan  v.  Denis  (1918)  —  S.  D.  — ^ 
167  N.  W.  151,  where  the  defendant, 
under  the  guise  of  conducting  a  hotel,  in 
fact  conducted  as  his  principal  business 
the  lowest  kind  of  a  bawdyhouse  for  a 
period  of  ten  months,  during  the  last 
two  of  which  it  was  conducted  in  viola- 
tion of  a  temporary  writ  of  injunction, 
it  was  held  that  a  court  of  equity  could 
perpetually  enjoin  him  from  transacting 
any  business  in  the  building.  In  this 
connection  the  court,  among  other  things, 
said :  ^'Appellant  contends  that  the  court 
exceeded  its  authority  in  prohibiting  ap- 
pellant from  maintaining  these  premises 
as  a  hotel;  that  it  could  at  best  but  re- 
strain the  wrongful  acts  found  to  have 
been  committed;  and  this  contention  is 
put  forward  in  spite  of  the  fact  that  it 
appeared  that  he  had  been  for  two 
months  continuing  these  unlawful  prac- 
tices in  violation  of  an  in  junctional  or- 
der issued  by  the  court.  It  is  clear  that, 
to  sustain  appellant's  contention,  it  must 
be  conceded  that  our  courts  are  power- 
less to  effectually  control  such  a  situa- 
tion, except  it  be  by  means  of  and 
through  judgment  abating  the  nuisance 
by  directing  some  officer  to  close  or  de- 
stroy the  building.  .  .  .  How  shall  it 
be  abated?  We  are  of  the  opinion  that 
each  case  must  stand  upon  its  own  f aet«, 
and  that,  while  ordinarily  a  public  nui- 
sanee of  this  kind  should  be  abated 
through  the  mere  prohibition  of  those 
things  that  render  the  building  a  nui- 
sance, yet,  when  the  facts  disclose  that 
such  procedure  would  be,  or  as  in  this 
case  has  been,  unavailing,  the  court 
should  take  such  steps  within  its  equity 
powers  as  will  effectually  put  an  end  to 
the  nuisance;  and  certainly  our  courts 
are  not  without  the  necessary  power  to 
accomplish  this  end."  Also,  '^That  ap- 
pell  ant  may  suffer  a  financial  loss  as  an 
incident  to  being  forbidden  to  continue 
in  the  public  use  of  this  building  is  a 
matter  entitled  to  little  eonsideration. 
Whenever  the  civil  power  of  the  state 
enjoins  one  from  the  carrying  on  of  a 
business  or  the  pursuing  of  a  profession, 
money  loss  naturally  results,  but  it  comes 
not  as  a  punishment,  but  as  an  incident 
to  the  necessary  protection  of  the  body 
politic." 
In  a  considerable  number  of  jurisdic- 
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tions  it  i&  expressly  provided  tkat  oertain 
prosecutincT  authorities  may  maintain  an 
action  in  equity  to  abate  and  enjoin  nui- 
sances eonaistiag  of  disorderiy  houses. 
See,  for  example,  People  ex  rel.  Bradford 
V.  Barbiere  (1917)  33  Oal.  App.  770,  166 
Pac.  819,  and  People  v.  Casa  Go.  (1917) 

—  GaL  App.  -~,  169  Pae.  454^  both  of 
which  oonslrue  the  California  ^Redlight 
Abatement  Law"  of  1913  (Gal.  Stat.  1913, 
pp.  20-22) ;  People  ex  reL  Thrasher  v. 
Smith  (1916)  275  HL  256,  L.B.A.1917B, 
1075, 114  N.  £.  31,  oonstming  and  apply- 
ing IIL  Laws  1915,  p.  371 ;  State  ex  rel. 
Wileox  r.  Byder  (1914)  126  MiiUL  95, 
147  N.  W.  953;  State  ex  reL  Roberteon 
V.  New  England  Fumitnre  &  Carpet  Co. 
(State  ex  rel.  Robertson  v.  Lane)  (1914) 
126  Minn.  78,  52  L.R.A.(N.S.)  932,  147 
N.  W.  951,  Ann.  Cas.  1915D,  549,  and 
State  ex  rel.  Robertson  v.  Wheeler 
(1915)  131  liilUL  308, 155  N.  W.  90,  eon- 
struing  and  applying  Minn.  Laws  1913, 
chap.  ^2,  §  815  (Gen.  Stat.  1913,  §S 
8717-6726) ;  State  ex  rel.  Ford  v.  Young 
(1918)  —  Mont.  — ,  170  Pae.  947,  con- 
struing  Mont.  Laws  1917,  chap.  95,  §  3; 
State  ex  rel.  English  v.  Fanning  (1914) 
97  Neb.  224,  149  K.  W.  413,  modifying 
on  rehearing  (1914)  96  Neb.  123,  147  N. 
W.  215,  and  construing  and  applying 
Laws  1911,  chap.  63  (Rev.  Stat.  1913, 
§§  8774r^782) ;  State  ex  rel.  McCurdy  v. 
Bennett  (1917)  37  N.  D.  465,  h.RJi. 
1917F,  1076,  163  N.  W.  1063,  construing 
N.  D.  Comp.  Laws  1913,  §§  9644-9651; 
Spe^ee  v.  F^chler  (1915)  —  Tex.  — , 

180  S.  W.  597,  quoting  Rev.  Stat.  1911, 
§§  4689,  4690,  which  provides  that  the 
attorney  general  or  any  county  attorney 
may  bring  the  action  to  abate  and  en* 
join;  Moore  v.  State  (1915)  —  Tex.  — ^ 

181  S.  W.  438;  Clopton  v.  State  (1907) 

—  Tex.  Civ.  App.  — ,  105  S.  W.  994,  con- 
struing and  applying  Tex.  30th  Leg. 
Laws  1907,  chap.  32  (incorporated  into 
Rev.  Stat.  1911,  which  are  cited  supra) ; 
State  ex  rel.  Kern  v.  Jerome  (1914)  80 
Wash.  261,  141  Pac.  753,  construing  and 
applying  Wash.  Laws  1913,  chap.  127; 
State  ex  rel.  Kern  v.  Schropfer  (1914) 
81  Wash.  699,  142  Pae.  1199,  following 
the  next  preceding  case;  State  ex  rel. 
Dow  v.  Nichols  (1915)  83  Wash.  676, 
145  Pac.  986  (same  as  Jerome  Case 
(Wash.)  supra) ;  State  ex  rel.  Lundin  v. 
Humphrey  (1917)  94  Wash.  599, 162  Pae. 
983,  and  State  v.  Terry  (1917)  —  Wash- 
— f  168  Pac.  513,  construing  Remington's 
Code- (Wash.)  §  946;  and  State  ex  rel. 
Zabel  v.  Grefig  (1916)  164  Wis.  74,  159 
N.  W.  560,  construing  and  applying  Wis. 
Stat    1915,    §§    3185b-3185h.     And   in 
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South  Dakota  under  general  statutes  giv- 
ing courts  of  equity  general  authority  to 
abate  public  nuisances  (Civ.  Code  § 
2400)  and  expressly  declaring  a  house  of 
ill  fame  wherein  intoxicating  liquors  are 
sold  and  prostitutes  maintained  in  viola- 
tion of  law  a  public  nuisance  which  may 
be  abated  (Laws  1907,  chap.  178),  the 
state  on  the  relation  of  its  attorney  gen- 
eral for  a  cou&ty  in  which  a  foawdyhoose 
is  maintained  may  have  it  abated  and 
peipetoally  enjoined.  State  ex  rel.  Hau- 
gaa  V.  Denis  (1918)  ~  S.  D.  r-,  167  N. 
W.  151.  And  where  by  statute  pub- 
lic nuxsancee  ^^must  be  abated  by  a 
process  instituted  in  the  name  of  the 
state,''  equity  has  power  to  restrain  and 
abate  the  public  nuisance  of  a  bawdy- 
house  in  a  suit  instituted  by  the  state  in 
its  own  name.  State  v.  Ellis,  ante,  816. 
And  under  statutes  merely  authorising 
an  injunction  against  common  nuisances 
in  a  suit  brought  by  a  prosecuting  attor- 
ney in  the  name  of  the  state,  a  bawdy- 
house  which  amovBts  to  a  common  or 
public  nuisance  may  be  enjoined  in  a  suit 
brought  by  the  prosecuting  attorney  in 
the  name  of  the  state.  State  ex  rel. 
Thompson  v.  Coler  (1907)  75  KaiL  424, 
89  Pac.  693,  eoBstruing  and  appl3ring 
Kan.  Gen.  Stat.  1901,  §  4700. 

Such  statutes  are  generally  regarded 
as  eonstitntional  and  valid,  they  being  a 
proper  exercise  ot*  the  police  power  of 
the  states.  Generally,  as  to  validity  of 
statutes  or  ordinances  against  bawdy- 
houses,  see  annotation  in  L.R.A.1917B, 
107a 

And  under  these  statutes  there  should 
be  clear  proof  that  the  place  complained 
of  is  in  fact  a  hawdyhouse,  but  when  that 
fact  is  satisfactorily  established  they 
should  be  liberally  construed  in  apply- 
ing the  remedy  given.  State  ex  rel. 
English  V.  Fanning  (1914)  97  Neb.  224, 
149  N.  W.  413,  modifying  on  other  points 
on  rehearing  (1914)  96  Neb.  123^  147  N. 
W.  215.  And  as  tending  to  establish  the 
character  of  the  house,  proof  of  the  gen- 
eral reputation  of  the  house  and  of  the 
people  who  frequent  it,  among  people 
who  are  in  a  position  to  form  an  opinion, 
may  be  made,  but  such  evidence  is  not 
necessarily  conclusive,  and  generally  the 
reputation  of  the  house  alone  is  not  suffi- 
cient. State  ex  rel.  English  v.  Fanning 
(1914)  97  Neb.  224,  149  N.  W.  413. 

And  at  least  where  the  statutes  ex- 
pressly authoriise  the  abatement  of  nui- 
sances such  as  bawdyhouses  by  suit  in 
equity  by  the  state,  an  injunction  can- 
not be  refused  on  the  ground  that  the 
remedy  by  criminal  prosecution  is  ade- 
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quate.  Clopton  v.  Btate  (1907)  —  Tex. 
Civ.  App.  — ,  105  S.  W.  994. 

Nor  has  the  defendant  a  right  to  de* 
mand  a  jury  trial,  the  proceeding  being 
upon  the  equity  side  of  the  oourt.  State 
ex  rel.  Dow  v.  Niehois  (1916)  83  Waah. 
G76, 145  Pac.  986. 

And  where  the  proceedings,  as  for  in- 
stance a  suit  for  an  injunction  to  abate 
the  nuisance  of  a  bawdyhouse^  are  in  the 
nature  of  a  civil  suit  for  the  suppression 
of  a  public  nuisance  by  means  of  a  civil 
remedy,  the  owner  of  the  property  may 
be  made  a  party  to  the  proceeding  and 
the  injunction  may  run  against  him,  al- 
though the  premises  were  leased  to  the 
occupant  by  an  agent  and  the  owner  did 
not  know  that  they  were  being  used  for 
a  wrongful  purpose.  Moore  v.  State 
(1915)  —  Tex.  --,  181  S.  W.  438.  Up- 
on this  point  the  oourt  strongly  argued  as 
follows :  '^The  question  here  is  merely  as 
to  the  right  to  have  an  injunction  run 
against  an  owner  for  the  abatement  of  a 
public  nuisance.  In  such  a  case  it  is  diffi- 
cult to  perceive  how  the  right  is  affected 
by  the  owner's  previous  want  of  knowl- 
edge that  the  premises  constitute  such  a 
nuisance.  No  immunity  from  injunction 
against  such  use  of  the  premises  is  cre- 
ated by  the  want  of  such  knowledge  on 
the  owner's  part.  The  right  to  an  in- 
junction arises  upon  proof  of  the  nui- 
sance, r^ardless  of  his  knowledge,  or 
want  of  knowledge,  that  his  premises  are 
being  unlawfully  used.  It  is  not  affected 
by  the  question  of  the  owner's  knowl- 
edge, and,  of  course,  is  not  defeated  by 
his  want  of  knowledge.  If  it  is  estab- 
lished that  the  nuisance  exists,  it  then 
becomes  simply  a  question  of  against 
whom  the  writ  of  injunction  may  prop- 
erly run.  While  it  is  proper,  and  per- 
haps usual,  to  directly  enjoin  the  imme- 
diate user  of  the  premises  in  such  eases, 
under  what  theory  is  the  owner  exempt 
from  the  writ?  It  is  his  duty  to  see 
that  his** premises  are  not  applied  to  the 
unlawful  use,  and  it  is  equally  the  right 
of  the  law  to  have  him  take  such  action 
as  will  prevent  their  being  so  used.  The 
pi*oceeding  is  not  for  the  purpose  of  fas- 
tening any  liability  for  the  past  use  of 
the  premises.  The  abatement  of  the  nui- 
sance by  the  prevention  of  their  future 
unlawful  use  is  alobe  its  aim.  The  own- 
er's ignorance  of  the  past  unlawful  use 
of  his  property  does  not  relieve  him  of 
responsibility  for  its  future  use.  He 
cannot  say  that  because  he  was  unaware 
that  it  had  become  a  public  nuisance,  the 
nuisance  may  not  be  restrained  and  its 
furth<»r  existenee  prevented  by  an  in- 
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junction  running  directly  against  him,  re- 
quiring the  exercise  of  hia  ajsthoriiy  as 
the  owner  of  the  property,  fxrimarily 
charged  with  the  duty  inhmog  in  his 
ownership,  of  seeing  that  it  is  not  de- 
voted to  unlawful  purposes.  If  in  such 
cases  the  owner  may  relegate  the  pro- 
ceeding to  an  action  simply  against  those 
directly  responsible  for  the  nuisance  and 
others  concerned  with  them,  it  means 
that  they  alone  are  charged  with  that 
duty,  and  ha  is  exempt  from  it.  But  the 
law  does  not  protect- persons  in  the  own- 
ership of  property,  and  then  permit  them 
to  absolve  themselves  from  all  obliga- 
tion in  respect  to  the  uses  to  which  it  is 
applied.  Ownership  carries  its  duties  as 
well  as  its  benefits.  One  o£  them  is  to 
keep  the  property  from  a  use  which  is 
unlawful.  It  is  imposed  t^on  the  owner 
because  that  is  where  it  ought  to  rest. 
It  is  an  element  of  his  right  of  control 
over  the  property ;  his  authority  to  direct 
the  purposes  for  which  it  may  be  used. 
The  operation  of  the  writ  of  injunction 
against  the  owner  of  the  premises  as  a 
means  of  preventing  the  continuance  of 
a  public  nuisance  maintained  by  a  ten- 
ant imposes  upon  him  no  hardship  be- 
yond that  created  by  their  unlawful  use 
which  it  is  his  duty  to  abate.  To  the  full 
extent  that  an  injunction  under  this  stat- 
ute may  accomplish  the  restraint  of  the 
nuisance  it  may  be  employed.  To  have 
the  writ  run  against  the  owner,  thereby 
requiring  him  to  relieve  his  premises  of 
their  unlawful  use,  is  one  method  by 
which  the  purpose  of  the  proceeding  may 
be  lawfully  accomplished,  and  it  is  there- 
fore not  an  improper  way  for  the  remedy 
to  be  applied."  And  see  State  ex  rel 
Dow  V.  Nichols  (Waah.)  supra,  wherein 
it  was  said  that  the  fact  that  th'^  owners 
had  no  knowledge  that  prostituion  was 
being  carried  on  at  the  place  m  mtioned 
furnished  no  reason  why  the  xiuisance 
should  not  be  abated. 

And  since  the  suit  is  one  in  rem,  at 
least  so  far  as  it  binds  the  property,  the 
injunction  is  binding  upon  a  tenant  even 
though  he  was  not  a  party  to  the  suit  and 
was  not  served  with  a  copy  of  the  order. 
State  V.  Terry  (1917)  — -  Waah,  — ,  168 
Pac.  513. 

But  the  court  may  refuse  to  issue  an 
injunction  where  the  proof  establishes 
conclusively  that  the  defendants  have  in 
good  faith  permanently  abandoned  the 
business  of  keeping  a  bawdybouse,  and 
do  not  intend  to  engage  in  it  at  the  'place 
in  question  or  any  other  place,  but  if 
there  is  a  doubt  as  to  whether  there  has 
been  such  an  abandonment,  a  proper  case 
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is  presented  for  granting  a  permanent 
injunction.  State  ex  rel.  Kern  v.  Jerome 
(1914)  80  WaslL  261, 141  Pao.  753;  State 
ex  rel.  Kern  v.  Schropfer  (1914)  81 
Wash.  699,  142  Pac.  1199.  And  to  show 
an  abandonment  in  good  faith  within 
this  rule,  it  is  not  sufficient  to  show  that 


after  the  action  was  instituted  there  was 
a  swift  change  in  existing  conditions 
coupled  with  a  professed  declaration  not 
to  re-engage  in  the  business.  Ibid. ;  State 
ex  rel.  Lundin  v.  Humphrey  (1917)  94 
Wash.  699, 162  Pac.  983.  G.  J.  C. 
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R.  G.  DAVIES  et  al.,  Appts., 

V. 

A.  J.  PATTERSON. 

(— .  Ark.  — ,  201  S.  W.  604.) 

Jury  —  snmmarjr    proceedings   against 
attorney. 

1.  A  statutory  provision  for  summary 
proceedings  against  an  attorney  who  fails 
to  pay  over  money  received  by  him  for  his 
client  does  not  deprive  the  attorney  of  a 
right  to  jury  trial  if  he  presents  a  defense 
showing  a  bona  fide  claim  to  the  money  re- 
tained. 

F(tr  other  cases^  see  Jury,  I.  h,  1,  a,  in  Dig. 
1^2  N.  8. 

Appeal  —  motion  for  new  trial  —  neces- 
sity. 

2.  No  motion  for  a  new  trial  is  necessary 
to  give  the  appellate  court  jurisdiction 
where  the  court  proceeds  without  juris- 
diction to  render  summary  judgment  against 
a  defendant  who  is  entitled  to  a  trial  by 
jury. 

For  other  oases,  see  Appeal  and  Error,  V.  d, 
in  Dig.  1-52  N.  8. 

(McCulloch,  Oh.  J.,  dissents.) 

(December  22,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Garland 
County  in  favor  of  plaintiff  in  summary 
proceedings  brought  to  recover  money  in 
the  hands  of  defendants  collected  and  re- 
ceived by  them  as  plaintiff's  attorneys. 
Reversed. 

Statement  by  Wood,  J.: 

On  the  21st  of  April,  1917,  the  appellee 
served  notice  upon  the  appellants  that  he 
would  make  application  to  the  circuit  court 
of  Garland  county  on  the  4th  day  of  May, 
1017,  for  a  summary  judgment  against  them 
on  account  of  moneys  collected  and  received 
by  them  as  appellee's  attorney,  setting  out 
in  the  notice  that  he  claimed  this  sum  by 

Note.  —  As  to  determination  of  disputed 
questions  in  summary  proceedings  to  com- 
pel attorney  to  surrender  money  or  prop- 
erty, see  annotation  following  this  case, 
post,  830,  and  references  therein  to  anno- 
tations on  related  questions. 

L.R.A.lfil8D. 


reason  of  appellants  having  collected  $678.04 
due  appellee  from  the  Commercial  Union 
Fire  Insurance  Company,  which  appellee  al- 
leged had  been  retained  and  kept  by  appel- 
lants without  right  and  after  demand 
therefor. 

On  May  Ist,  appellee  filed  his  motion, 
setting  up  that  he  had  employed  the  appel- 
lants as  his  attorneys  to  make  settlement 
for  him  of  a  loss  due  him  from  five  fire  in- 
suhance  companies,  among  which  was  the 
Commercial  Union  Fire  Insurance  Com- 
pany; that  the  loss  was  adjusted  and  the 
insurance  cconpany  named  drew  its  draft 
payable  to  the  order  of  the  appellee  in  the 
sum  of  $678.04,  that  appellants,  without 
authority,  indorsed  the  name  of  the  appellee 
on  the  draft  and  collected  the  same;  that 
they  had  wholly  failed  to  pay  the  appellee, 
although  he  had  made  lawful  demand  there- 
for.   He  prayed  jtidgment  for  the  above  sum. 

Appellants  filed  a  general  demurrer  to 
the  motion,  which  was  overruled,  and  appel- 
lants then  answered,  alleging  substantially 
as  follows:  They  denied  that  they  were  em- 
ployed by  the  appellee  to  assist  him  in 
making  settlement  of  a  loss  due  him 
from  live  fire  insurance  companies;  alleged 
that  appellee  claimed  tiiat  he  had  sustained 
a  loss  of  between  $7,500  and  $8,500  and  that 
the  insurance  companies  had  offered  in 
settlement  the  sum  of  $4,400,  which  appel- 
lee  had  declined  to  accept ;  that  he  employed 
the  appellants  to  take  charge  of  the  entire 
matter  and  bring  suit  for  the  amounts 
specified  in  the  polieies  and  for  penalty 
and  attorneys'  fees;  that  the  appellee 
agreed  to  pay  the  appellants  the  sinn  of 
$100  as  a  retainer  and  whatever  costs  they 
incurred;  that  it  was  agreed  that  in  case 
appellants  did  not  recover  more  than  the 
insurance  companies  had  offered,  the  sum 
of  $100  should  be  considered  as  foil  payment 
for  such  services;  that  in  ease  thev  re- 
covered  more  and  in  case  the  court  awarded 
appellants  a  reasonable  attorney's  fee,  the 
appellants  would  refund  to  the  appellee  the 
sum  of  $100  paid  by  him  as  a  retainer ;  that 
the  contract  was  in  writing;  that  the  at- 
torneys prepared  proofs  of  loss  and  for- 
warded same,  showing  and  claiming 
damages  in  the  amount  of  $8,500,  and 
waited  for  the  sixty  days  to  elapse,  expect- 
ing and  believing  that  unless  the  companies 
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in  the  meantime  paid  the  full  amount  of 
the  loss  they  would  be  permitted  to  bring 
suits;  that  appellee  agreed  to  settle  the 
claims  with  the  companies  for  the  sum  of 
$5,000,  without  the  knowledge  or  consent 
of  the,  appellants,  and  refused  to  pay  appel- 
lants anything  until  he  had  collected  the 
sum  of  $6,000;  that  he  had  refused  to  pay 
the  costs  incurred  by  them,  amounting  to 
$26;  that  the  insurance  companies  did  not 
pay  the  appellee  the  sum  of  $5,000,  which 
they  had  agreed  to  pay  under  the  settlement 
made  with  them  by  the  appellee,  and  the 
time  having  expired  when  the  whole  amount 
was  to  have  been  paid,  the  appellee  asked 
the  appellants  what  he  should  do  in  the 
premises,  and  in  response  to  his  request  they 
notified  him  of  their  intention  to  bring  suits 
for  the  full  amount  of  the  policies  unless 
appellee  telegraphed  within  a  certain  time 
for  them  not  to  do  so ;  that  appellee  did  not 
notify  them  within  the  time  not  to  bring 
the  suits  and  they  proceeded  to  institute 
the  same  in  his  name  against  the  com- 
panies ;  that  in  order  to  effect  the  settlement 
which  appellee  claimed  to  have  made,  the 
appellants  indorsed  the  check  set  up  in  the 
motion  of  appellee,  with  two  others,  in  the 
name  of  appellee  by  appellants  as  his  at- 
torneys; that  the  check  for  $678.04  was 
paid  to  them,  but  that  payment  was  refused 
on  the  others  on  account  of  not  having  the 
personal  indorsement  of  the  appellee;  that 
in  order  to  give  notice  to  the  indorsees  and 
the  drawer  appellants  attached  to  the  drafts 
the  original  or  a  certified  copy  of  the  con- 
tract between  them  and  the  appellee;  that 
at  the  time  the  suits  were  instituted  none 
of  the  drafts  had  been  paid  except  the  one 
for  $678.04,  and  at  the  time  the  suits  were 
instituted  the  appellants  were  under  the 
impression  that  the  $678.04  had  not  been 
paid,  and  that  appellants  were  informed 
and  believed  that  none  of  them  had  l)een 
paid;  that  shortly  after  appellants  had 
instituted  suits  for  an  amount  aggregating 
$7,840,  the  appellee  demanded  that  the  suits 
be  dismissed,  and  employed  other  attorneys 
to  represent  him,  wlio  made  a  demand  upon 
the  appellants  for  the  payment  of  the  sum 
of  the  $678  held  by  tJiem;  that  the  appel- 
lants refused  to  dismiss  the  action  unless 
the  appoUee  would  pay  them  a  reasonable 
attorney's  fee  in  addition  to  the  $100,  and 
costs  they  had  expended,  which  appellee  re- 
fused to  do;  that  appellants  were  willing  to 
adjust  the  matter  of  the  difference  between 
them  and  the  appellee  as  to  the  amount  of 
their  fees,  but  alleged  that  they  owed  the 
appellee  nothing  if  they  were  allowed  the 
benefit  of  their  contract  with  him.     Thev 

• 

alleged  that  if  the  appellee  had  not  violated 
his  contract  with  the  appellants  and  made 
settlement   with    the    insurance   eompanies 


without  their  knowledge  or  consent,  and 
had  not  deprived  the  appellants  of  the 
benefit  of  their  contract  to  represent  him 
in  the  bringing  of  suits  against  the  insur- 
ance companies,  such  suits  would  have  re- 
sulted, in  case  of  a  judgment  in  his^  favor 
for  $5,000  or  more,  in  securing  to  them  a 
reasonable  fee,  which  they  alleged  to  be 
more  than  the  sum  of  $678  in  their  hands; 
that  the  insurance  companies  were  fully 
informed,  both  In  writing  and  verbally,  of- 
the  extent  of  the  appellants'  authority  to 
collect  the  drafts,  and  that  if  they  paid  the 
draft  to  appellants  through  mistake,  the 
money  in  their  hands  is  the  property  of 
the  company  that  paid  it,  and  they  are  re- 
sponsible for  the  money.  They  further  al- 
leged that  they  were  ready  to  account  to.  the 
appellee  in  good  faith  for  the  money  in 
their  hands,  and  that  the  only  ccmtroversy 
between  them  was  as  to  what  amount  was 
due  them  by  the  appellee.  They  alleged 
that  they  were  desirous  of  having  the 
amount  due  them  fixed  in*  a  lawful  man- 
ner, and  offered  to  pay  any  sum  found  by 
the  court,  upon  a  final  determination  of  the 
matter,  to  be  due,  and  to  enter  into  a 
suflicient  bond  to  that  effect.  They  asked 
that  a  correct  and  reasonable  fee,  under  all 
tlie  circumstances,  be  allowed  them,  and 
that  the  motion  for  a  summary  judgment  be 
dismissed,  and  that  they  recover  their  co8t.<%. 
and  that  the  appellee  be  permitted  to  resort 
to  such  remedies  as  he  might  have  in  ordi- 
nary methods  of  procedure  in  the  courts. 

The  written  contract  made  an  exhibit  to 
the  answer  was  as  follows:  "It  is  hereby 
agreed  by  and  between  A.  J.  Patterson  and 
the  firm  of  Davies  &  Davies,  attorneys,  that 
the  said  attorneys  are  to  attend  to  the  busi- 
ness of  securing  a  settlement  of  the  claim  of 
said  Patterson  for  payment  of  five  in- 
surance policies  for  damages  on  account  of 
fire  sustained  to  and  on  account  of  a  fire 
November  2,  1916,  by  which  the  building 
and  furniture  of  said  Patterson  were 
burned,  situated  on  lot  10,  block  146,  in  Hot 
Springs,  Arkansas,  for  a  fee  of  $100  to  be 
paid  by-  said  Patterson  whether  suit  is 
brought  or  not.  If  suit  is  brought  and  a 
recovery  is  had  for  an  attorney's  fee,  it  is 
agreed  that  the  amount  paid  by  the  said 
Patterson  shall  be  returned  to  said  Patter- 
son from  any  fee  so  recovered.  If  no  fee  is 
allowed  by  the  court,  then  a«id  sum  of  $100 
is  to  be  kept  by  said  Davies  &  Davies,  and  in 
that  event  shall  be  considered  as  payment 
in  full  for  such  services  as  shall  be  rendered 
by  said  Davies  &  Davies,  on  account  of  the 
fact  that  said  Patterson  shall  have  the  costs 
of  any  such  suit  to  pay,  and  shall  not  have 
recovered  more  than  the  insurance  compa- 
nies have  offered  to  pay." 

The  answer  was  signed  and  sworn  to  by 
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It.  Q.  Davies,  the  senior  m«mber  of  the  law 
firm  of  apiMsllantB,  and  the  one  who  conduct- 
ed  the  negotiatioDs  with  the  appeUee. 

Tlie  court  proceeded  to  hear  testimony 
'On  behalf  of  the  appellee  and  also  on  behalf 
of  the  appellants,  which  testimony  is  pre- 
served and  brought  into  this  record  by  bill 
of  exceptions,  llie  comt,  after  hearing  the 
testimony,  rendered  judgment  in  favor  of 
the  appellee  for  the  sum  of  $560.04,  with  in- 
terest, the  same  being  the  amount  claiined 
in  the  motion  for  summary  judgment,  less 
the  sum  of  $100  which  the  ccrurt  found  to  be 
due  the  appellants  as  their  lee  for  legal 
aervices  and  the  sum  of  $18  due  them  on 
account  of  costs  which  they  had  paid  out 
for  the  use  and  benefit  of  the  appellee. 
There  was  no  motion  for  a  new  trial.  The 
appellants  prayed  for  and  were  granted  an 
appeal  in  the  lower  court,  and  have  prose- 
cuted their  appeal  to  this  court. 

Messrs.  Da  vies  A  Da  vies  for  appellants. 
Messrs.  Martin,  W<K>tton,  &  Martin  for 
appellee. 

'Wood,  J.,  delivered  the  opinion  of  the 
<»ourt: 

It  is  insisted  by  counsel  for  appellee  that 
inasmuch  as  no  motion  for  a  new  trial  was 
filed  no  issues  of  fact  will  be  inquired  into 
by  this  court,  and  further  insisted  that 
there  are  no  errors  appearing  upon  the  face 
of  the  record,  and  that  therefore  the  judg- 
ment should  be  affirmed. 

The  statute  authorizing  a  client  to  pro- 
ceed in  a  summary  way  on  motion  before 
the  circuit  court  to  procure  judgment 
against  his  attorney  for  money  which  the 
attorney  has  received  for  him  was  not  in- 
tended as  a  substitute  for  the  ordinary 
action  for  money  had  and  received.  Kirby's 
Dig.  |§  449,  4480. 

The  proceedings  against  an  attorney  un- 
der these  statutes  are  not  in  the  nature  of  a 
common-law  action  or  an  ordinary  civil  ac- 
tion under  our  Code  of  Procedure,  but  they 
are  special  statutory  proceedings  and  are 
penal  in  character  and  must  therefore  be 
strictly  construed.  Miior  v.  Farrelly,  25 
Ark.  353;  Coolev  v.  Lovewell,  05  Ark.  507, 
130  S.  W.  674. 

The  statutes  were  intended  to  cover  those 
cases  only  where  the  attorney  has  received 
or  collected  money  for  his  client  and  makes 
no  bona  fide  defease  either  in  a  written  an- 
awer,  duly  verified,  or  by  proof  in  the  ab- 
sence of  written  pleadings,  showing  that  the 
money  is  held  by  him  upon  a  bona  fid<? 
claim  that  he  is  entitled  to  the  same  for  his 
fee,  or  that  he  is  entitled  to. hold  the  same 
in  payment  or  as  a  lien  for  legal  services 
rendered  his  client,  or  some  other  claim  of 
set-off. 


The  statute  provides  that  the  motion 
shall  be  heard  and  determined  without 
written  pleadings,  and  judgment  given  ac- 
cording to  law  and  rules  of  equity.  Kirby*s 
Dig.  §  4485.  But  this  does  not  mean  that 
written  pleadings  may  not  be  filed,  and  the 
court  cannot  proceed  to  hear  the  matter 
simply  vepon  the  notice  given  upon  oral 
motion  for  a  summary  judgment  if  the  at- 
torney appears  and  files  an  answer,  duly 
verified,  which  shows  upon  its  face  that  he 
has  a  meritorious  ground  of  defense.  This 
is  true  for  the  reason  that  the  statute 
authorising  the  summary  judgment  au- 
thorizes the  court,  upon  entering  a  sum- 
mary judgment,  to  furtlter  deal  with  the 
attorney  as  the  court  may  deem  just  under 
the  provisions  of  the  act.  The  statute  seems 
to  contemplate  that  if  the  attorney,  upon 
notice,  confesses  the  facts  set  up  in  the 
motion  and  makes  no  bona  fide  defease 
thereto  or-  denial  thereof,  the  court,  on 
rendering  a  summary  judgment,  may  treat 
such  facts  as  the  basis  of  formal  charges 
for  suspending  an  attorney  from  the 
practice,  and  may  order  proceedings  to  be 
instituted  against  him  for  that  purpose. 
But  if  such  proceedings  to  disbar  were  in- 
stituted, the  attorney  could  defend  against 
them  and  set  up  any  bona  fide  defense  he 
might  have,  and  demand  a  jury  trial  on  tlie 
issues  of  fact  raised  by  him.  See  Werni- 
mont  v.  State,  101  Ark.  210,  142  S.  W.  194, 
Ann.  Cas.  1913D,  1156;  Nichols  v.  Little, 
112  Ark.  218,  165  S.  W.  301. 

In  Nichols  v.  Little,  supra,  we  said: 
''The  practice  in  such  cases  is  defined  in  the 
case  of  Wernimont  v.  State,  supra,  where 
it  was  said:  'The  proceedings  for  the  dis- 
barment of  attorneys  are  not  formal.  The 
prosecution  thereof  may  be  conducted  in 
the  name  of  the  state  by  its  prosecuting 
officer,  ...  or  the  court  may  require 
a  member  of  the  bar  to  present  and  pros- 
ecute the  charges.  .  .  .  After  due  and 
proper  notice  has  been  given  to  the  defend- 
ant of  the  charges  preferred  against  him. 
the  court  has  the  power  to  proceed  with  the 
trial  of  the  matter  according  to  the  rules  of 
practice  adopted  by  it,  not  contrary  to  any 
procedure  prescribed  by  statute.'  In  that 
case  it  was  held  that  the  attorney  was  en- 
titled to  a  trial  by  jury,  although  the 
judgment  in  tliat  case  was  affirmed,  not- 
withstanding a  trial  by  jury  had  been 
refused;  but  this  was  so  because  the  court 
found  that  under  the  undiluted  evidence 
in  the  case  a  verdict  should  have  there  been 
directed,  even  though  the  trial  had  been  be- 
fore a  jury.  But  in  the  present  case  the 
evidence  is  not  undisputed,  and  appellani 
would  be  entitled  to  a  trial  by  jury.  He 
cannot  be  said  to  have  waived  thia  right 
because  he  was  not  entitled  to  demand  a 
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jury  upon  the  hearing  of  the  motion  for  the 
summary  judgment." 

In  Nichols  t.  Little,  aupra,  we  affirmed 
the  judgment  rendered  by  the  court  on  the 
motion  for  summary  judgment,  notwith- 
standing the  attorney  filed  a  response 
thereto  which  presented  an  issue  of  fact 
that  entitled  him  to  a  trial  by  jury,  but  in 
that  case  no  objection  was  urged  to  the 
jurisdiction  of  the  court  to  render  sum- 
mary judgment.  'Hie  parties  submitted  to 
the  court's  jurisdiction  and  proceeded  to  a 
trial  of  the  issue  of  fact  on  the  motion  for 
a  summary'  judgment  and  the  response 
thereto  and  the  evidence  adduced  on  that 
issue,  and  on  appeal  no  objection  was 
raised  to  the  jurisdiction  of  the  court  to 
hear  the  cause  and  to  render  a  judgment  on 
the  motion  for  summary  judgment  and  the 
response  thereto.  Our  attention  was  not 
called  to  this  feature.  We  did  not  discuss 
or  decide  the  question  as  to  whether  or  not 
the  court  has  jurisdiction  to  render  sum- 
mary judgment  on  a  motion  under  t^e 
statute  in  a  case  where  the  attorney  ^ets 
up  in  his  answer,  duly  verified,  facts  which, 
if  true,  would  constitute  a  complete  defense 
to  the  cause  of  action  set  up  in  the  motion. 
In  other  words,  the  question  we  now  have 
under  consideration  was  not  raised  by  the 
parties  in  that  case.  The  attorney  in  that 
case,  as  before  stated,  did  not  question  the 
jurisdiction  of  the  court  to  render  judg- 
ment on  the  motion  and  answer,  but  only 
challenged  the  jurisdiction  of  the  court  to 
suspend  him  from  the  practice  of  law 
without  proceeding  according  to  the  require- 
ments of  the  statute  in  such  cases,  which 
entitled  him  to  a  trial  by  a  jury  on  the 
issue  as  to  disbarment. 

Now,  in  Wemimont  v.  State,  supra,  it  is 
held  that  an  attorney  is  entitled  to  a  trial 
by  jury  on  the  issue  of  disbarment  where 
the  court,  in  rendering  the  summary  judg- 
ment under  the  statute,  orders  disbarment 
proceedings  to  be  instituted  against  him. 
The  statute  authorizing  summary  jlidg- 
ments  on  motion  of  the  client  against  his 
attorney  also  prescribes  that,  when  the 
court  shall  render  summary  judgment 
against  the  attorney  for  the  amount  of 
money  received  by  him,  the  attorney  shall 
be  further  dealt  with  as  the  court  may  deem 
just,  etc.  And  in  Nichols  v.  Little,  supra, 
it  was  held  that  an  attornev  was  not  en- 
titled  to  demand  a  jury  upon  the  hearing  of 
a  motion  for  a  summary  judgement. 

It  follows  as  a  necessary  corollary  to 
these  holdings  that  the  court  has  no  juris- 
diction to  render  a  summary  judgment  on 
motion  against  an  attorney  in  any  c&fie 
where  the  attorney,  in  his  duly  verified 
response  to  the  notice  and  motion,  sets  up 
issues  of  fact  which  are  only  proper  for  a 


jury  to  determine,  and  which,  if  found  to  be 
true,  would  constitute  a  meritorious  and 
perfect  defense  to  the  cause  of  action  alleged 
in  the  motion. 

Attorneys  are  not  entitled  to  demand  a 
trial  by  jury  upon  the  hearing  of  motions 
for  summary  judgments  for  the  reason  tliat 
the  court  has  no  jurisdiction  to  entertain 
such  motions  in  causes  where  the  attorney, 
in  his  verified  response,  raises  controverted 
issues  of  fact  on  the  merits  of  such  motion. 

In  Windsor  v.  Brown,  15  R.  I.  182,  2  Am. 
St.  Rep.  892,  9  Atl.  135,  the  court  said: 
"When  an  ofiioer  of  the  court  withholds 
funds  unconscionably,  or  to  an  amount 
clearly  above  any  legal  claim,  the  court, 
not  undertaking  to  settle  the  exact  sum 
that  may  be  due,  but  to  enforce  good  faith 
and  fair  dealing,  will  require  its  officer  to 
pay  so  much  as  is  beyond  dispute." 

And  in  Peirce  v.  Palmer,  31  R.  I.  432, 
444,  77  Atl.  207,  Ann.  Cas.  1912B,  181. 
after  quoting  the  above,  the  court  says*. 
"In  no  case  does  it  appear  that  the  court 
has  exercised  this  jurisdiction  except  as  to 
matters  about  which  there  was  no  reason- 
able dispute.  .  .  .  If  it  is  beyond  reason- 
able question  that  there  has  been  miscon- 
duct on  the  part  of  the  attorney  in  retaining 
the  money,  the  court  will  promptly  make  an 
order  for  its  payment.  But,  alike  in  all 
cases,  for  the  client  to  be  given  this 
extraordinary  relief  it  must  be  clear  that 
there  has  been  an  injustice  done  to  him. 
In  all  cases  the  client  has  relief  in  the  ordi- 
nary tribunals  for  the  determination  of 
legal  controversies,  and  when  his  right  to 
have  a  summary  order  can  be  reasonably 
questioned,  he  must  be  referred  to  those 
ordinary  remedies,  whatever  be  the  nature 
of  the  controversy." 

In  23  Cyc.  769,  it  is  said:  "But  such  a 
judgment  cannot  be  given  where  the  plead- 
ings of  defendant  set  up  a  subst-antial  and 
issuable  defense."  See  also  6  0.  J.  §  264, 
p.  711. 

Although  there  is  some  difference  of  opin- 
ion among  the  authorities,  we  hold  to  the 
view  above  expressed  that  the  court  has  no 
jurisdiction  to  render  summary  judgment 
on  motion  where  the  verified  answer  of  the 
attorney  sets  up  issuable  facts  which,  if 
true,  would  constitute  a  good  defense  to  the 
motion.  The  answsr  herein  stated  facts 
which,  if  true,  were  sufficient  to  constitute 
a  defense  to  tlie  motion  for  a  summary 
judgment.  In  all  such  cases  the  court 
should  deny  the  motion  and  treat  the  pro- 
ceeding as  an  ordinary  action  at  law.  and 
transfer  the  same  to  the  proper  docket  and 
allow  it  to  take  its  regular  course  as  such 
proceeding. 

It  follows  that  the  error  complained  of 
appeared  on  the  face  of  the  record  proper* 


L.RA.1918D. 


DAVIES  V.  PATTEK80N. 


829 


and  therefore  no  motion  for  a  new  trial  was 
necessary. 

For  the  error  indicated  the  judgment  is 
reversed  and  the  cause  is  remanded  for 
fnrther  proceedings  according  to  law,  and 
not  inconsistent  with  tiiis  opinion. 

ACeOullooh,  Ch.  J.,  dissenting: 
The  effect  of  the  majority  opinion  in  this 
case  is  to  hold  that  in  a  summary  proceed- 
ing against  an  attorney  instituted  by  hit» 
client  to  require  payment  of  money  received 
in  the  professional  capacity,  if  the  attorney 
files  a  response  setting  up  an  issue  of  fact  as 
a  defense,  the  jurisdiction  of  the  court  to 
proceed  further  is  defeated.  In  other  words, 
that  an  attorney  ahftr^sd  with  wron^fuily 
withholding  money  of  his  client,  however 
reprehensible  his  conduct  may  be,  can  de- 
feat the  summary  proceeding  provided  by 
statute  merely  by  interposing  a  denial.  I 
do  not  believe  that  the  opinion  is  supported 
by  a  single  authority,  either  among  the 
text-writers  or  In  the  decisionfi  of  other 
courts.  This  view  of  the  statute  complete- 
ly nullifies  the  remedy  which  the  law- 
makers have  undertaken  to  give,  for  it  is 
easy  enough  for  an  attorney  who  is  so 
recreant  to  his  trust  as  to  fall  or  refuse  to 
pay  over  money  collected  to  interpose  a 
specious  defense  for  the  purpose  of  defeat- 
ing the  summary  statutory  remedy.  The 
New  York  court  of  appeals,  speaking  on 
this  subject  in  the  case  of  Bowling  Green 
Sav.  Bank  v.  Todd,  62  N.  Y.  489,  said: 
**The  law  is  not  guilty  of  the  absurdity  of 
holding  that,  after  a  client  has  spent  years 
in  collecting  through  his  attorney  a  lawful 
demand,  he  shall  be  put  to  spending  as 
many  more  to  collect  it  from  his  attorney, 
and,  if  that  attorney  should  not  pay,  then 
try  the  same  track  again." 

There  is  a  chapter  in  the  Digest  of  our 
statute  devoted  to  the  subject  of  summary 
judgments,  and  it  is  provided  therein  that 
judgments  and  final  orders  may  be  obtained 
on  motion  in  certain  instances,  including 
clients  for  the  recovery  against  their  at- 
torneys, and  the  procedure  in  such  cases  is 
fully  outlined  in  the  statute.  Kirby's  Dig. 
chap.  94.  Instead  of  the  rule  stated  in  the 
majority  opinion  being  correct,  the  authori- 
ties are  all  just  to  the  contrary,  as  stated 
by  Mr.  Thornton  in  his  treatise  on  Attorneys 
at  L#aw  (vol.  1,  p.  612),  where  the  rule  is 
stated  as  follows:  ''In  no  case  should  the 
attorney  be  summarily  compelled  to  pay 
over  money  to  his  client  if  it  appears  that 
the  latter  is  not,  ex  aequo  et  bono,  entitled 
to  it.  But  the  mere  assertion  of  a  coun- 
terclaim is  not  such  a  dispute  as  will,  of  it- 
self, oust  the  jurisdiction,  because  the  court 
has  the  power  to  adjust  any  set-ofT  which 
the  attorney  may  have  on  account  of  fees  or 


other  charges  due  to  him  in  connection 
with  the  proceeding  in  which  he  received 
the  money  in  question,  or  as  the  result  of 
any  other  services  for  which  he  has  a  lien 
on  money  of  his  clieiit  coming  into  his 
hands.  The  good  faith  of  the  attorney  in 
making  such  counterclaim  is  inunaterial." 

On  page  619  of  the  same  volume  the  au- 
thor said:  '^The  fact  that  the  proceeding 
is  a  summary  one  does  not  deprive  the  at- 
torney of  any  defense  which  he  might  have 
asserted  in  an  action  at  law,  or  in  a  suit  in 
equity  instituted  for  the  same  end.  Thus, 
he  may  set  up  that  the  money  retaintd  by 
him  was  honestly  due  as  compensation  for 
his  services,  ...  or  that  he  has  a  valid 
kBt-ait  thereagaioft" 

See  also  Union  Bldg.  k  Sav,  Asao.  v.  So- 
derquist,  115  Iowa,  695,  87  N.  W.  433; 
Mundy  v.  Schantz,  52  N.  J.  Eq.  744,  30 
Atl.  322;  Re  Knapp,  85  N.  Y.  285. 

The  subject  is  thoroughly  discussed  in  a 
recent  opinion  of  the  appellate  division  of 
the  supreme  court,  which  was  afterwards 
affirmed  by  the  court  of  appeals.  Papa  v. 
Rini,  171  App.  Div.  796,  157  N.  Y.  Supp. 
1079,  219  N.  Y.  575,  114  N.  E.  1076. 

The  supreme  court  of  Minnesota  in  a  re- 
cent case  of  this  kind  said:  "An  attorney 
is  an  officer  of  the  court.  This  court  has 
jurisdiction  of  him.  When  he  collects 
money  belonging  to  his  client,  to  whom  he 
is  under  a  constant  obligation  of  the  high- 
est fidelity,  he  may  not  keep  it,  and  from 
the  vantage  ground  of  a  defendant  in  pos- 
session compel  his  client  to  pursue  the 
slower  process  of  law  by  ordinary  suit.  If 
the  attorney  has  a  lien,  it  may  be  sum- 
marily adjusted.  If  there  is  a  contract  as 
to  fees,  the  court  will  construe  it.  If  the 
attorney  has  a  claim  for  fees,  their  amount 
may  be  determined."  Landro  v.  Great 
Northern  R.  Co.  122  Minn.  87,  141  N.  W. 
1103. 

I  think  this  court  has  made  a  great  mis- 
take from  the  standpoint  of  both  reason 
and  policy  in  placing  such  a  construction 
on  a  statute  which  was  intended  to  have  a 
wholesome  effect,  but  which  is,  I  think,  com- 
pletely emasculated  by  this  decision.  The 
statute  was  construed  in  an  early  de- 
cision of  this  court  in  the  case  of  Levy  v. 
Lawson,  5  Ark.  212,  which  was  a  summary 
proceeding  against  a  sheriff  by  a  plaintiff 
in  execution  for  failure  of  the  sheriff  to 
pay  over  money  collected  by  that  officer,  and 
this  court  held  that  the  summary  remedy 
under  the  statute  was  available,  notwith- 
standing the  return  of  the  sheriff  showed 
that  he  had  accounted  for  all  the  money 
received  from  the  proceeds  of  the  sale.  This 
court  held  that  the  plaintiff  in  execution 
might   maintain    an    action    for   the    false 
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return,  but  that  the  defaulting  officer 
could  not  shield  himself  behind  a  false 
return  and  thus  defeat  the  summary  remedy 
provided  by  statute.  It  seems  to  me  that 
that  decision  is  wholly  at  war  with  the  con- 
struction the  court  now  places  upon  the 
scope  and  effect  of  this  statutory  remedy. 

Moreover,  we  are  precluded  from  consider- 
ing the  merits  of  the  case  because  there 
was  no  new  trial  filed  and  overruled.  A 
new  trial  is  required  as  a  prerequisite  to  an 
appeal  where  there  has  been  an  issue  of 
fact  tried  by  the  court  or  jury.  Kirby's 
Dig.  §  621&.     The  fact  that  the  issue  was 


tried  in  a  summary  proceeding  does  not  ex- 
clude the  necessity  for  a  motion  for  new 
trial  giving  the  trial  court  an  opportunity 
to  correict  its  own  error  before  there  can  he- 
a  review  in  this  court.  But  this  court  now 
holds,  as  I  understandi  that  where  the  at- 
torney files  an  answer  the  jurisdiction  of  the 
court  is  defeated,  and  that  makes  the  error 
appear  upon  the  face  of  the  reoord  bo  as  to 
bring  it  up  for  review  even  without  a 
motion  for  new  trial. 

I  dissent  from  the  conclusion  reached  by 
the  majority. 


Annotation— DetttminatioD  of  cUipiit^  questions  in  mmmary  inrooeedings 
to  compel  attorney  to  surrender  money  or  property. 


For  denial  of  relation  of  attorney  and 
client  as  affecting  right  to  summary  or- 
der on  attorney  to  produce  papers,  see 
the  note  to  Re  Niagara,  L.  &  0.  Power 
Co.  38  L.R.A.(N.S.)  207. 

The  note  does  not  attempt  to  collect 
all  the  cases  involving  various  incidental 
questions  within  the  scope  of  the  above 
title.  Its  chief  aim  is  rather  to  collect 
and  discuss  those  cases  which  disclose 
the  practice  under  such  circumstances  as 
those  involved  in  Davies  v.  Patterson, 
ante,  825.  It  will  be  observed  that  in  that 
case  it  was  held  that  the  court  had  no 
jurisdiction  to  render  a  summary  judg- 
ment on  motion  against  an  attorney  in 
any  case  where  the  verified  answer  of  the 
attorney  set  up  issuable  facts,  which,  if 
true,  would  constitute  a  good  defense  ta 
the  motion.  The  soundness  of  the  ground 
of  the  decision  in  this  case,  namely,  lack 
of  jurisdiction,  seems,  in  the  light  of  the 
decisions  herein  considered,  to  be  at  least 


doubtful,  although  possibly  the  same  con- 
clusion might  have  been  reached  on  the 
ground  that,  under  the  circumstances^ 
the  lower  court  abused  its  discretion  in 
determining  the  disputed  issues  on  mo- 
tion. 

The  question  of  waiver  of  the  rights 
if  any  exists,  on  the  part  of  an  attorney 
that  the  client  should  proceed  against 
him  in  an  action  at  law,  is  not  covered.^ 

The  summary  jurisdiction  of  a  court 
over  its  attorneys  to  compel  them  to  sur- 
render money  or  property  to  clients  is 
well  settled.^  And,  although  the  question 
is  beyond  the  scope  of  the  note,  atten- 
tion is  called  to  the  fact  that  it  has  been 
held  that  this  summary  jurisdiction  ex- 
ists although  the  attorney  has  not  been 
employed  to  bring  suit  and  the  money  or 
property  which  it  is  sought  to  compel 
him  to  surrender  has  not  come  into  his 
possession  in  the  course  of  litigation.* 
This    jurisdiction    has    generally     been 


1  For  example,  it  was  held  in  Re  Chit- 
tenden (1886)  42  Hun,  659,  4  N.  Y.  S.  R. 
606,  affirmed  without  opinion  in  (1887)  105 
N.  Y.  679,  13  N.  E.  930,  that  by  consenting 
to  a  reference  in  a  summary  proceeding  by  a 
client  to  compel  him  to  surrender  money 
collected,  the  attorney  had  waived  his  right, 
if  any  existed,  to  ask  that  he  should  be 
proceeded  against  by  an  action  at  common 
law,  and  not  by  summary  proceedings. 

S  See  cases  cited  in  1  Thornton,  Attorneys 
at  Law,  §  354. 

The  general  rule  that  a  court  in  a  sum- 
mary proceeding  by  a  client  to  compel  an 
attorney  to  pay  over  money  collected  may 
determine  the  rights  of  the  parties  was  re- 
garded in  Arone  v.  Launders  (1904)  43  Misc. 
138,  88  N.  Y.  Supp.  2.59,  as  abrogated  by 
the  decision  in  Re  Pollock  (1902)  69  App. 
Div.  499,  74  N.  Y.  Supp.  976.  The  decision 
in  the  Pollock  Case,  however,  seems  much 
narrower,  and  is  based  apparently  on  the 
particul«r  circumstances  involved. 
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•  "The  summary  jurisdiction  evidently 
originates  in  the  disciplinary  power  which 
the  court  has  over  attorneys  as  officers 
oi  the  court.  The  opinion  seems  to  have 
been  prevalent  at  one  time  that  the 
jurisdiction  extended  only  to  attorneys  em- 
ployed as  such  in  suits  depending  in  court, 
to  hold  them  to  their  duty  in  such  suits,  but 
a  more  liberal  view  has  obtained,  and  it  is 
now  well  settled  that  the  jurisdiction  ex- 
tends to  any  matter  in  which  an  attorney 
has  been  employed  by  reason  of  hie  profes- 
sional character."  Anderson  v.  Boaworth 
(1887)  15  R.  L  443,  2  Am.  St.  Rep.  910,  8 
Atl.  339. 

And  among  possibly  other  cases  to  the 
effect  that  it  is  not  essential  to  the  exercise 
of  summary  jurisdiction  to  compel  an  at- 
torney to  surrender  money  or  property  to 
his  client,  that  the  attorney  should  have 
received  the  money  in  a  legal  proceeding, 
or  that  he  should  have  been  employed  to 
begin  legal  proceedinga,  it  being  sufficient 
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prediaated  on  the  relationahip  existing 
between  the  court  and  its  attorneys,  who 
are  regarded  as  officers  of  the  court  and 
therefore  subject  to  its  disciplinary  au- 
thority.^ The  reasons  for  the  exercise 
of  sueh  summary  jurisdiction  are  appar* 
ent;  for,  as  has  been  well  said,^  ^4t  is 
obvious  that  justice  is  not  executed  by 
the  entry  of  a  judgment  or  the  making 
of  a  decree  in  favor  of  one  suitor  and 
ag^ainst  another;  nor  is  it  completely 
executed  when  the  defeated  suitor  is  re^ 
quired  to  discharge  the  liability  thus  im- 
posed." And  ''the  law  is  not  guilty  of 
the  absurdity  of  holding  that,  after  a 
client  has  spent  years  in  collecting 
through  his  attorney  a  lawful  demand, 
he  shall  be  put  to  spending  as  many  more 
to  collect  it  from  his  attorney."* 

Right  to  Jitfy  im  geuentl. 

The  provisions  of  the  Federal  Consti- 
tution with  regard  to  trial  by  jury  ap- 
ply, of  course,  only  to  the  Federal,  and 
not  to  the  state,  courts."'    And  the  pro- 


visions of  the  state  Constitutions  are 
uniformly  construed,  it  appears,  as  not 
conferring  a  right  to  a  trial  by  jury  in 
all  classes  of  cases,  but  merely  as  guar- 
anteeing the  continuance  of  the  right  un- 
changed as  it  existed  either  at  common 
law  or  by  statute  in  the  particular  state 
at  the  time  of  the  adoption  of  the  Con- 
stitution.* So  that,  since  the  right  to  a 
trial  by  jury  did  not  exist  at  common 
law  in  special  proceedings  of  a  summary 
character,^  it  seems  that. the  determina- 
tion of  a  disputed  question  of  fact  in  a 
summary  proceeding  to  compel  an  attor- 
ney to  surrender  money  or  property  to 
his  client  cannot  be  defeated  by  the  at- 
torney on  the  ground  that  he  is  thereby 
deprived  of  his  right  to  a  trial  by  jur}'  in 
violation  of  constitutional  provisions. 
And  it  has  been  so  held  in  several 
cases."* 

Discretion. 

No  rigid  rule  can  be  laid  down  on  the 
question  as  to  when  the  court  should  pro- 


that  the  money  or  property  was  received 
bv  him  in  his  professional  capacity,  see  Re 
Dakin  (1842)  4  Hill  (N.  Y.)  42;  Re  Grant 
(1858)  8  Abb.  Pr.  (N.  Y.)  357. 

4  In  Schell  v.  New  York  (1891)  128  N.  Y. 
67,  27  N.  E.  957,  the  court  said:  "The 
principle  iii)on  which  this  exceptional  rem- 
edy in  such  cases  is  based,  is  the  power 
which  the  court  lias  over  its  own  officers  to 
prevent  them  from,  or  punish  them  for, 
committing  acts  of  dishonesty  or  impro- 
priety calculated  to  bring  contempt  upon 
the  administration  of  justice.  In  such  cases 
the  court,  in  vindication  of  its  own  dignity 
or  for  the  relief  of  the  client  when  clearly 
wroneed,  may  entertain  summary  proceed- 
ings by  attachment  against  any  of  its  offi- 
cers, and  may,  in  its  discretion,  direct  the 
payinent  of  money  or  punish  them  by  fine 
or  imprisonment.  When  aa  application  is 
made  to  the  court  for  the  exercise  of  its 
powers  to  compel  an  attorney  to  pay  over 
money  received  for  and  belonging  to  the 
client,  the  ground  of  the  jurisdiction  is  the 
misconduct  of  its  own  officer." 

As  basing  the  summary  jurisdiction  of 
a  court  to  compel  an  attorney  to  surrender 
money  or  property  to  a  client  on  the  rela- 
tionship of  the  attorney  to  the  court,  as  an 
officer  thereof,  see  also,  for  example,  Charest 
V.  Bishop  (1917)  137  Minn.  102,  162  N.  W 
1063;  Lynde  v.  Lynde  (1902)  64  N.  J.  Kq. 
736,  58  L,R.A.  471,  07  Am.  St.  Rep.  692, 
.52  Atl.  604,  reversing  (1901)  —  W.  J.  Eq. 
— ',  50  Atl.  659;  Jeffries  v.  Laurie  (1885)  23 
Fed.  786. 

9  Lynde  v.  Lynde  (1902)  64  N.  J.  Eq.  786, 
58  L.RA.  471,  97  Am.  St.  Rep.  692,  52  Atl. 
694. 

«  Bowling  Green  Sav.  Bank  v.  Todd  (1873) 
52  N.  Y.  489. 

f  See,  for  example,  Pearson  v.  Yedall 
(1877)  95  U.  S.  294,  24  L.  ed.  436,  and  Ed- 

L.R.A.  19181). 


wards  V.  Elliott  (1874)  21  WaU.  {V.  S.) 
632.  22  L.  ed.  487. 

«  24  Cyc.  101. 

•24  Cyc.  128. 

10  Under  a  constitutional  provision  ''that 
the  trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  used  shall  remain  in- 
violate," it  was  held,  in  Porter  v.  Parmly 
(1875)  7  Jones  &  S.  IN.  Y.)  219,  that,  in 
a  summary  proceeding  to  compel  an  attor- 
ney to  pay  over  money  collected  for  his 
client,  the  attorney  did  not  have  an  abso- 
lute right  to  a  trial  by  jury  of  the  question 
of  the  existence  of  a  special  agreement 
which  was  disputed,  as  to  the  amount  of 
attorneys'  fees.  The  court  said:  "The 
validity  of  the  agreement,  which  formerly 
would  have  been  void,  .  .  .is  now  estab- 
lished by  law.  .  The  measure  of  the 
attorney's  compensation  in  this  case,  he 
says,  wa3  fixed  by  agreement,  and  the  agree- 
ment is  denied  by  the  plaintiff.  .  .  . 
The  only  issue  in  this  case  is  as  to  the  spe- 
cial agreement.  The  attorney  does  not 
claim  othern'ise,  and  he  insists  he  has  the 
right  of  having  that  issue  tried  by  a  jury. 

.  .  As  has  already  been  said,  motions 
are  chiefly  addressed  to  the  equity  side  of 
the  court;  few  are  founded  upon  absolute 
right;  and  courts  of  equity  have  always, 
when  it  saw  fit,  determined  questions  of 
fact  without  the  aid  of  a  jury,  and  it.s 
power  to  do  so  has  not  been  disputed.  It 
cannot,  therefore,  be  said,  that  motions,  or 
any  of  the  questions  of  fact  arising  upon 
motions,  are  'cases'  in  which  the  trial  by 
jury  was  heretofore  used;  and  hence  they 
are  not  within  the  constitutional  provision." 
In  this  case  the  attorney  objected  to  a  ref- 
erence in  the  summary  proceedings,  and 
also  objected  before  the  referee,  claiming 
that  he  was  entitled  to  a  trial  by  jury  of 
the  disputed  question  of  fact.     The  referee 
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ceed  summarily  to  determine  disputed 
questions  of  fact  between  an  attorney 
and  client,  and  when  the  client  should  be 
remitted  to  his  action  at  law.  The  mat- 
ter is  one  resting  in  the  sound  disere- 
tion  of  the  court,  subject  to  review  for 
abuse  of  that  disoretion.^^ 


Detenainatl#n  of  dUputeiA  qn«sti«mt 
in  s«veraL 

While  it  has  been  said  ^  that,  where 
there  is  a  dispute  between  the  elient  and 
attorney  as  to  the  aooounts  between 
them,  an  action  at  law  is  the  more  ap- 
propriate remedy,  yet  in  many  cases  the 


found  that  no  special  agreement  for  com- 
pensation had  been  made,  and,  after  ascer- 
taining the  value  of  the  services  rendered  by 
the  attorney,  the  court  made  an  order 
directing  him  to  pay  to  the  client  the  differ- 
ence between  such  vahie  and  the  amount  in 
his  hands.  This  order  was  affirmed  on  the 
ground  that  the  attorney  did  not  have  such 
a  right  to  a  jury  trial  as  deprived  the  court 
of  jurisdiction  to  entertain  the  motion; 
that  the  motion  to  compel  payment  was 
addressed  to  the  judicial  discretion  of  the 
court;  and  that  there  had  been  no  abuse 
of  discretion  in  this  case. 

In  West  v.  Carleton  (1835)  8  La.  253,  it 
was  held  that  attorneys  who,  on  a  rule  to 
require  them  to  pay  over  the  amount  of  a 
judgment  collected,  set  up  in  their  answer 
a  claim  for  professional  services  rendered 
to  the  plaintin,  were  not  entitled  to  a  jury. 
The  court  stated  that  there  were  two  stat- 
utes, one  enacted  in  1809  and  the  other  in 
1826,  which  authorized  judgments  to  be 
rendered  in  summary  proceedings  against 
attorneys  who  refused  to  pay  over  money 
received  by  them  for  clients;  that  the  de- 
fendants came  within  these  statutes,  and 
that,  if  parties  who  by  law  were  subjected 
to  summary  proceedings  by  motion  w^ere 
entitled  to  claim  a  jury,  delays  not  toler- 
ated by  laws  requiring  prompt  proceedings 
would  be  introduced. 

An  attorney  does  not  have  an  absolute 
right  to  a  trial  by  a  jury  of  his  claim  for 
a  lien  for  services  on  the  fund  collected, 
which  the  client  seeks  by  motion  to  compel 
him  to  surrender,  even  though  the  claim  is 
made  in  good  faith;  but  the  court  has  juris- 
diction to  refer  the  issues  to  a  referee  to 
ascertain  the  truth  of  the  matters  alleged 
in  the  petition  and  the  extent  of  the  attor- 
ney's lien.  Re  Fincke  (1875)  6  Daly  (N.  Y.) 
111.    As  to  reference,  see  notes  28-30,  infra. 

In  People  v.  Smith  (1805)  3  Caines 
(N.  Y.)  221,  the  court  sustained  a  summary 
proceeding  to  compel  an  attorney  to  pay 
over  money  collected  for  his  client  as 
against  an  objection  that  the  money  was 
retained  for  costs  and  other  demands,  and 
that  if  such  a  proceeding  were  adopted  it 
would  place  the  attorney  in  a  worse  posi- 
tion than  others,  since  he  would  thus  lose 
the  benefit  of  a  trial  by  jury.  The  court 
stated  that  there  was  no  doubt  of  its  au- 
thority to  proceed  against  attorneys  for 
misbenavior  in  this  summary  way;  that  the 
defendant's  conduct  had  been  so  improper 
that  it  was  bound  to  interfere. 

See  also  Burns  v.  Allen,  in  note  26,  infra. 

As  to  submission  of  issue  to  jury  in  sum- 
mary proceedings  between  attorney  and 
client,  see  note  30,  infra. 
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11  Among  other  cases  upholding  the  doc- 
trine that  the  matter  is  one  of  discretion 
are  the  following:  Brimings  v.  Townsend 
(1903)  139  Cal.  137,  72  Pac.  M9;  Goss 
Printing  Press  Co.  v.  Todd  (1909)  202  Mass. 
185,  88  N.  £.  780  (it  being  said  that  for  the 
I  court  to  make  an  order  .for  the  payra«it 
j  into  court  of  money  collected  by  an  attor- 
J  ney  and  not  paid  over  would  be  an  exercise 
I  of  discretion  which  the  court  might  well 
refuse,  leaving  the  public  interest  to  be  pro- 
tected by  proceedings  for  disbarment,  and 
the  interests  of  the  creditor  by  proceedings 
of  a  different  kind) ;  Chareet  v.  Bishop 
(1917)  137  Minn.  102,  1C2  N.  W.  1063; 
Schell  V.  New  York  (1891)  128  W.  Y.  67, 
27  N.  E.  957;  Keeney  v.  Tredwell  (1902) 
71  App.  Div.  621,  75  N.  Y.  Supp.  1097;  Re 
Xellis  (1906)  116  App.  Div.  94,  101  If.  Y. 
Supp.  698;  Re  Hitchings  (1913)  157  App. 
Div.  392,  142  N.  Y.  Supp.  339;  Gillespie  v. 
Mulholland  (1896)  12  Misc.  40,  33  N.  Y. 
Supp.  33;  Porter  v.  Pannly  (1875)  7  Jones 

6  S.  (N.  Y.)  219;  Hynman  v.  Washington 
(1823)   2  M'Cord,  L.   (S.  C.)   493. 

It  was  said  in  Porter  v.  Parmly   (1875) 

7  Jones  &  S.  (N.  Y.)  219,  that  "a  motion 
to  compel  an  attorney  to  pay  over  the 
money   of   his   client   is   addressed   to    the 

;  equitable  powers  of  the  court,  .  .  .  and, 
like  other  motions  for  cumulative  relief, 
is  made  to  the  favor  and  conscience  of  the 
court.  .  .  .  And  as  equitable  powers  arc 
discretionary  powers,  the  court  may  or  may 
not,  in  its  discretion,  entertain  the  motion. 
But  having  entertained  it,  the  appellate 
court  will  not  interfere  with  such  discretion, 
unless  there  has  been  a  palpable  abuse." 

In  Keeney  v.  Treadwell  (1902)  71  App. 
Div,  521,  75  W.  Y.  Supp.  1097,  supra,  it  was 
said:  "While  it  is  not  to  be  doubted  that 
the  court  has  power  in  a  proper  case  to  take 
summary  action  in  behalf  of  a  wronged 
client,  this  power  should  always  be  exer- 
cised with  great  prudence  and  caution,  and 
a  sedulous  regard  for  the  rights  of  the 
client  on  the  one  hand  and  of  the  attorney 
on  the  other.  It  is  not  an  absolute  right 
that  the  client  has  to  invoke  this  severe 
and  summary  remedy  against  the  at- 
torney, but  one  always  subject  to  discre- 
tion. It  is  for  the  court  to  say  when  and 
under  what  circumstances  it  will  entertain 
such  proceedings  against  its  officers,  upon 
the  application  of  the  client,  and  a  refusal 
to  proceed  in  that  way  is  not  the  denial 
of  anv  legal  right." 

wSackett  v.  Breen  (1888)  60  Hun,  602, 
3  N.  Y.  Supp.  473. 
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«ourts  in  summary  proceedings  have  de- 
termined the  rights  of  attorneys  and 
'Clients,  where  the  attorney  claimed  a  lien 
for  fees  or  expenses  on  money  or  prop- 
erty in  his  possession  belonging  to  the 
<;lient,  or  claimed  the  right  to  retain  the 
same  in  payment  of  such  fees  and  ex- 
penses under  special  agreement  with  the 


client,  and  issues  both  of  law  and  of  fact 
were  presented  for  determination."  In 
other  cases,  the  court,  apparently  in  the 
exercise  of  its  discretion,  has  declined  to 
determine  the  rights  of  the  parties  in 
summary  proceedings  against  an  attor- 
ney, where  the  facts  were  disputed." 
If  there  is  no  dispute  that  a  certain 


WSee  Porter  v.  Parmly  (N.  T.)  aupra. 

On  an  application  by  a  client  for  an  order 
to  compel  an  attorney  to  pay  over  money 
collected,  the  court  may  determine  whether 
the  attorney  has  a  lien  for  services,  and  if 
it  iinds  that  no  lien  exists  may  direct  pay- 
ment. Radley  v.  Gaylor  (1904)  98  App. 
Div.  158,  90  N.  Y.  Supp.  758.  The  court 
«aid:  'The  attitude  in  which  he  stands  is 
that  of  an  attorney  who  retains  money 
from  his  client  on  the  ground  that  he  has 
a  lien  for  services,  and  that  he  is  entitled 
so  to  retain  it  to  satisfy  that  lien.  This  is, 
in  its  purpose  and  effect,  simply  an  appli- 
cation to  determine  whether  the  attorney 
has  a  lien,  and  it  is  competent  for  the  court 
to  consider  the  matter  under  the  Amend- 
ment of  1899  of  §  66  of  the  Code  of  Civil 
Procedure,  which  says  that  the  court,  upon 
the  petition  of  the  client  or  attorney,  may 
determine  and  enforce  the  lien,  and  that 
necessarily  includes  the  power  of  the  court 
in  this  summary  way  to  say  whether  a  lien 
exists  or  not." 

It  was  held  in  Landro  v.  Great  Northern 
R.  Co.  (1913)  122  Minn.  87,  141  N.  W.  1103, 
that  the  trial  court  properly  proceeded  sum- 
marily to  determine  the  amount  due  an  at- 
torney for  fees  which  he  was  entitled  to 
retain  from  the  sum  collected,  under  a 
contract  between  him  and  his  client.  See 
quotation  from  this  case  in  the  dissenting 
opinion  in  Davies  v.  Patterson,  ante,  829. 

In  a  summary  proceeding  by  a  client  to 
compel  his  attorney  to  surrender  money  col- 
lected, the  court  has  the  power  to  adjust 
any  set-off  which  the  attorney  may  have  on 
account  of  fees  or  other  charges  due  to  him 
in  connection  with  the  proceeding  in  which 
he  received  the  money  in  question,  or  as  the 
result  of  any  other  services  for  which  he 
has  a  lien  on  money  of  his  client  coming 
into  his  hands.  Union  Bidg.  &  Sav.  Asso. 
V.  Sodcrquist  (1901)  115  Iowa,  695,  87  N. 
W.  433. 

And  on  the  hearing  of  an  application  in 
a  summary  proceeding  to  compel  an  attor- 
ney to  pay  over  to  a  client  money  collected, 
which  it  is  alleged  the  attorney  has  re- 
fused to  pay  on  demand,  the  court  has  the 
power  to  inquire  into  the  alleged  miscon- 
duct of  the  attorney,  to  adjudge  whether 
the  relation  of  attorney  and  client  existed, 
the  amount  that  the  attorney  collected  and 
the  amount  unpaid,  and  whether  demand 
has  been  made  and  the  attorney  has  neg- 
lected or  refused  to  pay.  People  ex  rel. 
White  V.  Feenaughty  (1906)  61  Misc.  468, 
101  N.  Y.  Supp.  700. 

When  an  attorney  retains  money  which 
he  has  collected  for  his  client,  claiming  a 
lien  thereon  for  his  services,  the  court  has 


jurisdiction  to  determine  sununarily,  on  ap- 
plication to  compel  payment  of  the  moneys 
retained,  the  amount  to  which  the  attorney 
is  entitled.  Re  Klein  (1906)  101  H.  Y. 
Supp.  663. 

The  assertion  of  a  lien  by  the  attorney 
is  not  an  answer  to  summary  proceedings  to 
compel  him  to  surrender  monev  collected. 
Gillespie  v.  Mulholland  (1895)  12  Misc.  40, 
33  W.  Y.  Supp.  33. 

And  it  was  held  in  Charest  v.  Bishop 
(1917)  137  Minn.  102,  162  N.  W.  1063,  that 
a  claim  of  ownership  by  the  attorney  of  the 
money  or  property  which  the  client  seeks  to 
recover  does  not  prevent  an  exercise  of  the 
summary  jurisdiction  of  the  court  to  com- 
pel its  restoration  or  payment  to  the  client; 
such  a  claim  merely  presenting  a  question 
of  fact  to  be  determined  with  all  the  other 
issues  presented. 

The  fact  that  the  alleged  relationship  of 
attorney  and  client  was  denied  by  the  re- 
spondent in  a  proceeding  instituted  under 
a  statute  providing  for  judgments  on  mo- 
tion by  clients  against  attorneys  for  money 
received  was  held,  in  State  v.  Morgan  (1890) 
80  Iowa,  413,  45  N.  W.  1070,  not  to  deprive 
the  court  of  jurisdiction  to  try  the  case. 
The  court  said:  "It  is  to  be  expected  that 
many  controverted  questions  of  fact  will 
be  involved  in  such  proceedings,  and  that 
attorneys  who  wrongfully  withhold  the 
funds  of  their  clients  will  urge  various  de- 
fenses in  justification  of  their  conduct. 
There  is  no  reason  for  holding  that  the 
court  may  grant  relief  only  when  there  is 
no  controversy  as  to  the  facts,  or  when  the 
disputed  questions  relate  to  the  receiving 
or  payment  of  the  money  or  property  for 
which  the  client  seeks  to  make  the  attorney 
responsible." 

In  Waterbury  v.  Eldridge  (1889)  52  Hun, 
614,  1  8ilv.  Sup.  Ct.  292,  5  W.  Y.  Supp.  324, 
on  a  petition  to  compel  an  attorney  to  pay 
over  money  collected  for  his  client  which 
he  claimed  the  right  to  retain  in  payment 
for  services  rendered,  the  court  found  that 
the  services  were  reasonably  worth  a  cer- 
tain sum  and  ordered  payment  of  the  re- 
mainder. On  appeal,  in  amrming  the  order, 
it  was  said  that  there  was  no  occasion  to 
send  the  matter  to  a  referee  or  turn  the 
petitioner  over  to  his  action,  as  it  clearly 
appeared  without  dispute  what  services  the 
attorney  had  rendered  since  he  was  paid, 
and  the  value  could  be  estimated  readily 
and  properly  by  the  court. 

14  Among  other  cases  of  this  class  are  the 
following: 

In  Hodson  v.  Terrall  (1833)  2  Dowl. 
P.  C.  (Eng.)  264,  where,  on  an  application 
by  a  client  to  compel  his  attorney  to  pay 
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part,  at  least,  of  the  sum  collected  by 
rhe  attorney,  belongs  to  the  client,  the 
court  may  make  a  summary  order  for 
the  payment  of  that  part,  even  though 
it  declines  to  determine  in  that  kind  of 
a  proceeding  a  dispute  as  to  whether  the 
attorney  is  entitled  to  the  balance  as 
fees." 

Where  an  attorney  collects  money  and 
seeks  to  retain  a  portion  of  it  without  the 
consent  of  his  client,  in  satisfaction  of 
his  charges  for  services  rendered  and  dis- 
bursements made,  he  must  show  in  de- 
tail, when  called  upon  by  his  client  to  do 
so,  what  services  he  has  rendered  and 
what  disbursements  he  has  made  and  the 
facts  justifying  the  same;  and  the  mere 


allegation  in  a  summary  proceeding  by 
the  client  to  compel  him  to  pay  over 
the  amount  collected,  that  he  retains  the 
money  for  legal  services  and  ex^ienses, 
will  not  defeat  the  summary  jurisdiction 
of  the  court."  In  other  words,  to  pre- 
vent the  exercise  of  the  court *s  summary 
power  to  compel  an  attorney  to  sur- 
render money  collected  for  a  client,  the 
attorney  is  required  to  do  more  than 
merely  make  assertions  by  way  of  coun- 
terclaim.  The  assertions  should  at  least 
be  sufficiently  supported  to  call  for  more 
formal  investigation." 

To  justify  the  granting  of  the  relief 
sought  on  a  summary  application  by  a 
client  to  compel  his  attorney  to  pay  over 


over  money  collcH'ted,  the  latter  disputed 
the  cluim  of  tlie  client  that  an  agreement 
had  been  made  as  to  fees,  the  court  refused 
to  interfere,  stating  that  the  plaintiff  niust 
go  to  a  jury. 

And  it  was  held  in  Ex  parte  Kierstead 
(1908)  38  N.  B.  46.3,  that  a  court  would  not 
on  a  summary  application  compel  an  attor- 
ney to  pay  over  money  to  a  client  where 
there  was  a  bona  fide  dispute  as  to  the 
facta  on  which  the  right  of  the  attorney  to 
retain  the  money  was  dependent,  the  attor- 
ney claiming  the  right  to  retain  the  money 
as  robts  under  an  agreement  with  the  client 
which  the  latter  denied.  It  was  said:  "It 
is  quite  clear  from  what  has  been  disclosed 
by  the  aihdavit  produced  and  read  that 
there  is  a  bona  tide  dispute  as  to  the  facts 
ui)on  which  the  right  of  the  attorney  to 
retain  the  money  in  question  is  dependent, 
and  [there]  is,  therefore,  a  question  upon 
which  the  parties  are  entitled  to  have  the 
finding  of  a  jury,  and  which  should  not  be 
disposed  of  on  a   summary  application/' 

And  on  petition  for  a  summary  order  to 
compel  an  attorney  to  deliver  to  the  peti- 
tioner certain  promissory  notes  and  interest 
collected  thereon,  where  the  attorney  claim- 
ed that  the  notes  were  indorsed  to  him  and 
delivered  in  payment  of  legal  services  ren- 
dered, the  court  in  denving  the  motion,  in 
Ke  Jeffries  (191«)  210  N.  Y.  573,  114  X.  E. 
1070,  stated  that  this  was  not  a  case  in 
which  a  peremptory  order  might  be  made, 
but  the  rights  of  the  parties  should  be  liti- 
gated in  the  ordinary  way. 

On  a  motion  for  an  order  requiring  an  at- 
torney to  pay  over  money  collected,  it  was 
held,  in  Re  Venni  (1879)  2  Month.  L.  Bull. 
(N.  Y.)  2,  that  in  view  of  the  statement  of 
the  attorney  that  whatever  sum  he  re- 
ceived from  the  defendant  in  the  action 
was,  by  agreement  with  the  plaintiff,  to  be 
for  the  attorney's  services,  the  matter 
should  not  be  settled  on  summary  applica- 
tion, but  the  motion  should  be  dismissed 
without  prejudice  to  the  right  to  bring  an 
action. 

And  it  was  held  not  erroneous  for  the 
court,  in  the  exercise  of  its  discretion,  to 
dismiss,   without    prejudice    to   a   right    to 
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j  bring  an  action,  an  application  by  a  client 
I  to  compel  his  attorney  to  pay  over  money 
collected,  where  ten  years  had  elapsed  since 
j  the  attorney  had  received  the  money,  and 
I  he  set  up  as  a  defense  that  he  had  paid  out 
!  the  money  as  directed  by  the  iH'titioner. 
and  submitted  a  verified  and  itemized  state- 
'  ment  of  the  amount  paid.    Ke  Nellis  (1906) 

116  App.  Div.  94,  101  N.  Y.  Supp.  698. 

.      In   Re   Mertian    (1883)    29   Hun    (N.  Y.) 

459,   although   the   court    held  that   it   had 

power  to  direct  in  a  summary  manner  an 

attorney  to  pay  over  money  to  his  client 

where  the  facts  alleged  in  the  petition  were 

'  substantially  uncontradicted,  it  stated  that. 

if  there  were  any  facts  in  dispute  between 

,  the  parties  as  to  the  condition  of  the  ac- 

I  count  between   them,  it   would  be   inclined 

to  require  the  petitioner  to  bring  an  action 

.  at  law  agamst  the  attorney. 

See  also  cases  cited  in  notes  22-27,  infra. 

W  Jeffries  v.   Laurie    (188.1)    23  Fed.   786. 

See  also  Burns  v.  Allen   (1885)   15  R.  I.  32. 

2  Am.  St.  Rep.  844,  23  Atl.  35,  where  the 

I  court  ordered  the  attorney  to   pay  to  the 

I  client  all  the  money  collected  over  30  per 

cent,  on  the  ground  that  that  was  certainly 

as  much  as  he  could  claim  for  his  services, 

although   it   apparently   did    not   determine 

the  exact  amount  to  which  he  was  entitled: 

and  Windsor  v.  Brown  (1885)   15  R.  I.  182, 

2  Am.  St.  Rep.  882,  9  Atl.  135,  cited  in  note 

20,  infra. 

leRe  Ernst  (1900)  54  App.  Div.  363,  66 
W.  Y.  Supp.  620;  Re  Raby  (1898)  29  App. 
Div.  225,  51  N.  Y.  Supp.  552. 

In  Re  Ernst  (N.  Y.)  supra,  the  court 
reversed  an  order  denying  an  application 
by  the  client  to  compel  the  attorney  to 
account,  where  it  appeared  that  the  attor- 
ney retained  over  50  per  cent  of  the  amount 
collected  for  his  services  and  disbursements, 
it  being  held  that  the  application  should 
have  b^en  granted  to  the  extent  of  appoint- 
ing a  referee  to  take  proof  of  the  facts 
alleged  in  the  petition  and  answer,  and  to 
ascertain  the  precise  amount,  if  any,  due 
from  the  attorney  to  the  client. 

"Re  Tracy  (1896)  1  App.  Div.  113,  37 
N.  Y.  Supp.  65,  affirmed  without  opinion  in 
(1896)   149  N.  Y.  608,  44  X.  E.  1129. 
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money,  a  clear  case  must  be  made  out 
against  the  attorney;  *'  that  is,  the  claim 
of  the  petitioner  must  be  free  from  any 
reasonable  doubt.*' 

It  has  been  held  that  a  court  should 
not  entertain  a  summary  proceeding  to 
compel  an  attorney  to  refund  a  voluntary 
payment  made  to  him  by  the  client  for 
his  services.** 

Good  faltli  mn  part  mf  attoney. 

The  cases  which  have  discussed  the 
point  are  not  altogether  in  harmony  on 
the  question  of  the  effect  on  the  right  of 
a  client  to  maintain  a  summary  pro- 
ceeding against  his  attorney,  of  an  ap- 
parently bona  fide  defense  by  the  attor- 
ney that  he  is  entitled  to  retain  the 
money  or  property  which  the  client  seeks 
to  recover.  On  the  one  hand,  it  has  been 
held  that  the  fact  that  the  withhold- 
ing of  the  money  by  the  attorney  is  done 
in  good  faith  and  in  reliance  upon  a 
just  belief  that  he  is  entitled  thereto  is 
not  a  sufficient  answer  to  an  order  to 
show  cause  why  he  should  not  pay  over 
the  money  to  his  client,  although  such 


a  circumstance  would  doubtless  be  taken 
into  account  by  the  court  in  determining 
whether  it  would  entertain  a  summary 
application^  or  whether  it  would  require 
the  client  to  assert  his  rights  under  the 
common-law  jurisdiction  in  a  trial  by  a 
jury." 

On  the  other  hand,  there  are  several 
cases  to  the  effect  that  the  courts  should 
not  summarily  order  an  attorney  to  pay 
over  money  to  a  client  where  his  claim 
thereto  is  apparently  made  in  good  faith 
and  disputed  questions  of  fact  arise.  But 
it  should  be  observed  that  in  these  cases 
generally  the  motion  for  a  summai*y  or- 
der was  addressed  to  the  discretion  of 
the  court;  that  is,  the  question  arose  on 
an  original  motion,  and  not  on  appeal. 
And  however  persuasive  the  decisions 
may  be  when  the  motion  for  a  summary 
order  is  before  the  court  in  the  first  in- 
stance, the  cases  do  not  appear  to  be^ 
authority  necessarily  for  the  proposition 
that  if  such  a  siunmary  order  is  made  it 
will  be  reversed  on  appeal.  Thus,  the 
United  States  Supreme  Court  ^  has  laid 


l»Re  Knapp    (1881)    85   W.  Y.   284;    Re  | 
Forster  (1888)  49  Ilun,  114,  1  N.  Y.  Supp. 
619;  Re  Smyley  (1892)  46  N.  Y.  S.  R.  824, 
19   N.  Y.  Supp.  266;   Re  Hamiiiann    (1902) 
37  Misc.  417,  76  N,  Y.  Supp.  77'). 

"Peat  V.  Evarts  (1890)  56  Hun,  641,  31 
N.  Y.  S.  R.  123,  9  N.  V.  Supp.  370. 

•©Re  Hess  (1909)  133  App.  Div.  654,  118 
W.  Y.  Supp.  171,  where  an  order  of  refer- 
onc*  to  hear  and  determine  the  value  of  the 
attorneys'  services  and  their  right  to  retain 
the  sum  paid  to  them  by  the  client  was 
reversed,  the  court  stating  that,  while  the 
supervisory  and  disciplinary  power  of  the 
court  over  its  officers  existed,  it  did  not 
think  it  should  be  exercised  to  the  extent 
attempted  by  the  order  appealed  from. 

It  was  held  in  Tomaky  v.  Superior  Ct. 
(1901)  131  Cal.  620,  63  Pac  1020,  that  a 
probate  court  had  no  authority  summarily 
to  order  an  attorney  to  refund  a  retainer 
fee  paid  to  him  by  an  executrix  and 
guardian  in  proceedings  pending  in  the 
i-ouTt,  on  the  ground  that  the  'attorney  had 
neglected  to  perform  the  duties  of  his  office, 
where  no  other  professional  misconduct  ap- 
peared, since  the  question  of  his  neglect 
was  one  on  which  he  had  a  right  to  a  hear- 
ing in  the  ordinary  way. 

«lRe  Chittenden  (1886)  42  Hun,  659,  4 
N.  Y.  S.  R.  606,  affirmed  without  opinion  in 
(1887)  105  N.  Y.  679,  13  N.  E.  9.30. 

That  the  attorney  in  good  faith  claims  a 
lien  on  money  or  property  in  his  possession 
will  not  defeat  the  summary  juri&diction  of 
the  court  to  compel  surrender  thereof  to  the 
client.  Bowling  Green  Sav.  Bank  v.  Todd 
(1873)  52  N.  Y.  489. 

And  that  good  faith  on  the  attorney's 
part  in  retaining  a  sum   which  the  client 

L.R.A.1918D. 


seeks  to  recover  in  a  summary  proceeding 
will  not  defeat  the  sunuuary  jurisdiction 
of  the  court,  see  also  Re  Fincke  (1875)  U 
Daly  (N.  Y.)  Ill,  and  Acker  man  v.  Wagt- 
ner  (1890)  55  Hun,  608,  5  Silv.  Sup.  Ct.- 
443,  8  N.  Y.  Supp.  457. 

The  fact  that  the  attoniey's  claim  to  re- 
tain money  collected  for  a  client  for  serv- 
ices performed  was  made  in  good  faith  was 
held,  in  Re  Wolf  (1889)  51  Hun,  407,  4 
N.  Y.  Supp.  239,  not  a  defense  to  a  i^um- 
mary  proceeding  to  compel  him  to  surrender 
the  money  so  collected,  where  it  appeared 
that  the  attorney  submitted  without  objec- 
tion to  a  reference  to  ascertain  the  amount 
due,  and  the  question  arose  for  the  first 
time  on  appeal  from  an  order  confirming 
the  referee's  report,  and  at  that  time  an 
action  by  the  client  would  have  been  barred 
by  the  Statute  of  Limitations.  The  court 
stated  that  tlie  fact  that  the  claim  was 
made  in  good  faith  was  no  answer  to  the 
proceeding,  although  it  might  have  induced 
the  court,  in  its  discretion,  at  the  first  hear- 
ing, if  the  objection  had  then  been  taken, 
to  dismiss  the  proceeding  and  leave  the 
petitioner  to  his  action  for  the  recovery  of 
any  balance  that  might  be  due. 

The  court  in  Porter  v.  Parmly  (1875)  7 
Jones  &  S.  (N.  Y.)  219,  which  is  cited  in 
note  10,  supra,  stated  that  there  was  no 
allegation  or  charge  whatever  that  im- 
pugned the  integrity,  professional  conduct, 
or  skill  of  the  attorney,  so  that  these  ele- 
ments are  not  essential,  according  to  this 
decision,  to  the  determination  in  such  a 
summary  proceeding  by  the  court  or  by  a 
reference  of  a  disputed  question  of  fact. 

WRe  Paschal  (Texas  v.  White)  (1871)  10 
Wall.  (U.  S.)  483,  19  L.  ed.  992.  , 


836 


AXNOTATION— SUMMARY  PROCEEDING  AGAINST  ATTORNEY. 


down  the  rule  that  a  motion  to  pay  into 
court  moneys  collected  by  an  attorney 
will  not  be  granted,  but  the  parties  will 
be  left  to  their  action^  if  the  attorney 
is  guilty  of  no  bad  faith  or  improper 
conduct,  and  has  a  fair  9(;t-off  against 
his  client  which  the  latter  refuses  to  al- 
low. In  other  words,  it  took  the  position 
that  the  question  to  be  determined  on  a 
summary  proceeding  to  compel  the  client 
to  pay  over  money  collected,  which  the 
•client  claims  the  right  to  retain  for  fees 
or  disbursements,  is  simply  whether  the 
client  retains  the  money  in  bad  faith,  and 
is  therefore  guilty  of  such  misconduct  as 
would  justify  the  court  in  acting  in  a 


summary  manner.  The  decision,  how- 
ever, was  apparently  on  an  original  mo- 
tion for  a  rule  on  the  attorney  to  pay 
over  to  his  client  money  collected.  The 
grounds  therefor  are  indicated  in  a  quo- 
tation set  out  in  the  footnote.** 

The  same  doctrine  is  supported  by  sev- 
eral decisions  of  the  lower  courts  in 
Pennsylvania,  in  which,  also,  the  ques- 
tion arose  apparently  on  original  mo- 
tions.** It  also  finds  support  in  the  lan- 
guage of  the  court  in  several  decisions 
in  the  supreme  court  of  that  state,  but 
the  expressions  seem  largely  obiter  or 
the  decisions  involved  special  facts.*^ 


*•  "The  ground  of  the  jurisdiction  thus  ex- 
ercised  is   the    alleged   misconduct    of   the 
^)fficer.    If  an  attorney  has  collected  money 
for  his  client,  it  is  prima  facie  his  duty, 
rafter  deducting  his  own  costs  and  disburse- 
ments, to  pay  it  over  to  such  client;  and 
liis  refusal  to  do  this,  without  some  good 
excuse,  is  gross  misconduct  and  dishonesty 
^on   his  part,   calculated   to  bring   discredit 
-on  the  court  and  on  the  administration  of 
justice.    It  is  this  misconduct  on  which  the 
.court  seizes  as  a  ground  of  jurisdiction  to 
ceompel  him  to  pay  the  money  in  conformity 
•with  his  professional  duty.    The  application 
against  him  in  such  cases  is  not  equivalent 
ito  an  action  of  debt  or  assumpsit,  but  is  a 
•quasi    criminal    proceeding,    in    which    the 
question  is  not  merely  wnether  the  attor- 
ney has  reeeived  the  money,  but  whether  he 
has  acted  improperly  or  dishonestly  in  not 
paying  it  over.     If  no  dishonesty  appears, 
the  party  will  be  left  to  his  action.     The 
attorney  may  have  cross  demands  against 
his  client,  or  there  may  be  disputes  between 
them  on  the  subject  proper  for  a  jury  or  a 
court  of  law  or  equity  to  settle.     If  such 
appear  to  be  the  case,  and  no  professional 
misconduct   be   shown   to   exist,   the   court 
will  not  exercise  its  summary  jurisdiction. 
And  as  the  proceeding  is  in  the  nature  of 
an  attachment  for  a  contempt,  the  respond- 
ent ought  to  be  permitted  to  purge  himself 
by  his  oath.     .     .     .     All  that  we  are  con- 
cerned to  ascertain  and  decide  on  this  mo- 
tion is  whether  the  respondent  retains  the 
monev  in  his  hands   in   bad   faith,  and  is 
therefore  guilty  of  any  such  misconduct  as 
will   justify   this   court   in   interposing    its 
authority  in  a  summary  way."     And  after 
reviewing  the  facts  as  disclosed  by  the  at- 
torney's answer,  the  court  concluded  as  fol- 
lows:    "Upon  a  consideration  of  the  facts 
disclosed  by  the  answer  and  affidavits,  the 
result  to  which  the  court  has  come,  in  rela- 
tion to  the  money  retained  by  the  respond- 
ent, is  that  he  has  not  been  guilty  of  any 
misconduct  which  calls  for  the  exercise  of 
summary  jurisdiction.    We  see  no  reason  to 
suppose  that  he  is  not  acting  in  good  faith; 
and  whether  his  claim  to  the  entire  amount 
be  valid  or  not  (a  point  which  we  are  not 
called  upon  to  decide),  it  is  clear  that  the 
claim  is  honestly  made.    The  case  is  one  in 
which  the  parties  should  be  left  to  the  usual 
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remedy  at  law,  where  the  questions  of  law 
and  fact  which  are  mooted  between  them 
can  be  more  satisfactorily  settled  than  they 
can  be  in  a  summary  proceeding."  Re 
Paschal  (IT.  S.)  supra. 

MThe  doctrine  that  a  court  will  not,  in 
a  summary  proceeding  to  compel  an  attor- 
ney to  surrender  money  collected  for  a 
client  which  the  attorney  claims  the  right 
to  retain  as  an  attorney's  fee,  determine 
the  rights  of  the  parties,  if  it  does  not 
appear  that  the  money  is  retained  with  a 
fraudulent  intent,  but  will  remit  the  client 
to  an  action  at  law,  where  the  matter  can 
be  determined  by  a  jurv,  is  supported  bv 
Re  Harvey  (1881)  14  Phila.  (Pa.)  287,  and 
Robb's  Estate  (1885)  6  Pa.  Co.  Ct.  644.  In 
the  latter  case  the  court  said  tha^  it  had 
no  jurisdiction  to  determine  the  question 
under  the  circumstances,  there  being  no 
want  of  good  faith  shown  and  the  contro- 
versy involving  merely  the  amount  of  com- 
pensation to  which  the  attorney  was  en- 
titled. 

SfiRe  Harvey  and  Robb's  Estate  (Pa.) 
supra,  are  decided  largely,  it  seems,  on  the 
authority  of  Balsbaugh  v.  Frazer  (1852)  19 
Pa.  95,  in  which  the  court  stated  that,  "if 
the  client  is  dissatisfied  with  the  sum  re- 
tained, he  may  either  bring  suit  against  the 
attorney,  or  take  a  rule  upon  him.  In  the 
latter  case  the  court  will  compel  immediate 
justice,  or  inflict  summary  punishment  on 
the  attorney,  if  the  sum  retained  be  such 
as  to  show  a  fraudulent  intent.  But  if  the 
answer  to  the  rule  convinces  the  court  that 
it  was  held  hack  in  good  faith,  and  believed 
not  to  be  more  than  an  honest  compensa- 
tion, the  rule  will  be  dismissed,  and  the 
client  remitted  to  a  jury  trial."  The  Bals- 
baugh Case,  however,  was  an  action  to  re- 
cover money  collected  by  the  defendant  as 
an  attorney,  in  which  a  verdict  was  ren- 
dered by  a  jury. 

The  above  quotation  from  Balsbaugh  v. 
Frazer  (Pa.)  supra,  is  quoted  in  Re  Ken- 
nedy (1888)  120  Pa.  497,  6  Am.  St.  Rep. 
724,  14  Atl.  397,  in  which  it  was  held  erro- 
neous for  the  court  to  order  an  attorney 
to  pay  over  to  his  client  money  which  the 
attorney  claimed  the  right  to  deduct  as  a 
reasonable  fee,  where  the  only  disputed  fact 
was  whether  the  defendant  was  of  counsel 
for  the  petitioner,  the  latter  denying  this 
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A  similar  doctrine  has  been  declared 
in  eases  in  Rhode  Island^  decided  ap- 


parently  on   original    petitions    to    the 
court.** 


relation,  and  the  court  deciding  this  ques- 
tion in  his  favor.  It  was  said  that  it  was 
only  by  virtue  of  the  relation  of  attorney 
and  client  that  the  court  had  any  jurisdic- 
tion to  interfere  in  a  summary  manner, 
and  that  if  it  were  conceded  that  the  court 
had  the  right  to  find  the  disputed  fact  as 
to  the  professional  relation,  the  fact  as 
found  would  put  the  petitioner  out  of  court. 
It  was  intimated,  however,  that  the  attor- 
ney had  the  right  to  a  trial  of  this  question 
of  fact  by  a  jury,  it  being  said  that  "a 
man  does  not  lose  his  right  to  trial  by  jury 
because  he  is  an  attorney  at  law.  Where 
an  issue  of  fact  is  clearly  raised  between 
himself  and  his  client,  he  is  as  much  en- 
titled to  such  trial  as  any  other  citizen." 

And  in  Murphy's  Estate  (1917)  258  Pa. 
38,  101  Atl.  935,  it  was  held  that  the 
orphans'  court  did  not  have  jurisdiction  to 
entertain  a  petition  brought  by  a  widow  of 
one  whose  estate  was  in  process  of  admin- 
istration in  the  court,  for  a  rule  to  show 
cause  why  an  attorney  who  had  been  em- 
ployed by  her  to  protect  her  interests  should 
not  pay  over  a  sum  which  he  claimed  to 
letain  as  an  attorney's  fee.  The  court  said: 
'*Tbe  simple  question,  to  be  settled  in  a 
proper  forum,  is  the  amount  to  be  paid  by 
one  living  person  to  another  for  services 
rendered.  That  question  can  be  settled 
only  in  the  common  pleas.  The  terms  of 
the  contract  are  in  dispute,  and  what  they 
really  were  is  a  fact  to  be  settled  in  the 
common  pleas,  and  nowhere  else.  .  .  . 
The  case  is  an  ordinary  one,  growing  out  of 
a  contract  between  living  persons,  and 
neither  over  its  disputed  terms  nor  the  par- 
ties to  it  has  the  orphans'  court  any  juris- 
diction. 'An  attorney  who  has  money  in 
his  hands  which  he  has  recovered  for  his 
client  may  deduct  his  fee  from  the  amount, 
and  payment  of  the  balance  is  all  that  can 
be  lawfully  demanded.'  ...  If  there  be 
a  dispute  as  to  the  terms  of  an  agreement 
as  to  the  fees  to  be  paid,  the  question  be- 
comes one  of  fact,  and  'a  man  does  not  lose 
his  right  to  trial  by  jury  because  he  is  an 
attorney  at  law.' " 

26  In  Burns  v.  Allen  (1885)  16  R.  I.  32,  2 
Am.  St.  Rep.  844,  23  Atl.  35,  on  petition 
for  an  order  to  require  an  attorney  to  pay 
over  to  his  client  money  collected,  the  rule 
was  laid  down  that  such  summary  proceed- 
ings ''cannot  be  entertained  when  the  case 
simply  presents  a  difference  of  opinion  as 
to  the  fair  amount  to  be  retained  for  serv- 
ices. The  court  cannot  thus  undertake  to 
adjust  accounts  between  counsel  and  client. 
But  when  an  attorney  withholds  the  whole, 
or  a  sum  so  much  exceeding  a  proper  or 
justifiable  charge  as  to  amount  to  a  breach 
of  his  duty  and  to  raise  a  presumption  of 
bad  faith,  the  court  which  admits  him  to 
the  privilege  of  practising  at  its  bar  should 
require  of  him  the  fulfilment  of  the  obliga- 
tions that  attend  the  privilege.  Such  a 
process  is  not,  a^  contended  by  the  respond- 
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ent,  in  contravention  of  his  right  of  trial 
by  jury.  He  is  an  officer  of  the  court;  he 
has  taken  an  oath  that  he  will  demean  him- 
self as  an  attorney  and  counselor  of  the 
court  'uprightly  and  according  to  law.' 
When  the  court  undertakes  to  enforce  this 
plain  duty  of  its  officer,  it  is  doing  that 
which  a  jury  trial  cannot  do.  It  does  not 
undertake  primarily  to  settle  the  rights  and 
credits  of  the  parties,  but  only  to  require 
that  its  officers  do  not  make  illegal  exac- 
tions, nor  deny  to  clients  their  indisputable 
rights.  A  jury  is  the  tribunal  to  settle 
what  is  fairly  due  to  the  parties  under  their 
contract.  Except  incidentally,  the  court 
does  not  touch  that  matter  in  a  proceeding 
like  this,  but  simply  acts  with  reference  to 
an  excess  ao  apparent  as  to  amount  to  mis- 
conduct." 

The  same  doctrine  was  recognized  iip 
Windsor  v.  Brown  (1885)  15  R.  1.  182,  2. 
Am.  St.  Kep.  892,  9  Atl.  135,  although  it 
does  not  appear  necessary  to  the  decision. 
The  court  stated  that  in  a  summary  pro- 
ceeding for  an  order  to  require  an  attorney 
to  pay  to  his  client  money  collected,  it  is 
not  the  province  of  the  court  "to  adjust 
accounts  between  counsel  and  client. 
Neither  does  the  court  undertake  to  collect 
disputed  claims  for  clients  against  attor- 
neys in  whom  there  has  been  an  unfortu- 
nate and  misplaced  confidence.  Neverthe- 
less, when  an  officer  of  the  court  withholds 
funds  unconscionably,  or  to  an  amount 
clearly  above  any  legal  claim,  the  courts 
not  undertaking  to  settle  the  exact  sum 
that  may  be  due,  but  to  enforce  good  faith 
and  fair  dealing,  will  require  its  officer  to 
pay  so  much  as  is  beyond  dispute.  In  su<?h 
a  case  the  question  before  the  court  is  that 
of  honesty  and  the  fair  performance  of  offi- 
cial duty." 

And  the  rule  was  laid  down  in  Peirce  v. 
Palmer  (1910)  31  R.  L  432, 77  Atl.  201,  Ann. 
Gas.  1912B,  181,  that  only  where  it  cannot 
be  reasonably  disputed  that  there  has  been 
misconduct  on  the  part  of  the  attorney  in 
retaining  the  money  that  the  client  seeks- 
to  recover  in  a  summary  proceeding  will 
the  court  compel  payment  by  the  attorney 
in  such  a  proceeding.  In  this  case  the  at- 
torney claimed  the  right  to  retain  as  fees 
money  placed  in  his  hands  for  another's 
specific  purpose,  on  the  ground  that  an 
agi'eement  was  made  for  such  retention,, 
this  agreement  being  denied  by  the  client. 
It  was  held  that,  within  the  rule  above 
stated,  a  reasonable  dispute  was  presented 
which  the  court  would  not  determine  in  the 
proceeding,  and  hence  would  not  grant  the 
relief  sought.  The  court  said:  "This  court 
has  held  that  it  will  in  a  proper  case  make 
a  summary  order  against  a  member  of  the 
bar,  but  it  will  do  this  only  when  it  cannot 
reasonably  be  disputed  that  there  has  been 
misconduct  on  the  part  of  the  attorney. 
.  .  .  In  no  case  does  it  appear  that  the 
court  has  exercised  this  jurisdiction  except 
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And  in  a  New  Jersey  case,*^  although 
there  were  other  grounds  for  reversal  of 
the   judgment   granting   the   motion    to 
compel    payment   by   the   attorney,    the ' 
court  laid  down  the  rule  that  the  be-  j 
havior  on  the  part  of  an  attorney  in  a  I 
cause  in  court  which  will  justify  the  ex- 
ercise of  the  summary  jurisdiction  of  the 
court  against  him  must  be  such  as  is  dis- 
honest, oppressive,  or  clearly  illegal ;  and 
that  if  it  appears  that  there  is  between 
the  attorney  and  his  client  a  fair  dispute, 
which  can  be  decided  only  on  the  settle- 
ment of  doubtful  questions  of  fact  or 
law,   the  court  should  not  exercise   its 


summary  power,   but   should   leave   the 
parties  to  their  ordinary  remedies. 


It  is  the  practice  in  New  York,  and 
perhaps  in  other  states,  in  a  summary 
proceeding  by  a  client  against  his  at- 
torney, to  compel  surrender  of  money  or 
property,  for  the  court  to  direct  a  refer- 
ence under  certain  circumstances  to  aid 
the  court  in  determining  disputed  ques- 
tions. Illustrative  cases  showing  this 
practice  will  be  found  in  the  footnote.** 
It  has  been  held  erroneous,  however,  in 
a  sunmiary  proceeding  by  a  client  against 


iis  to  matters  about  which  there  was  no  rea- 
sonable dispute.  .  .  .  The  respondent 
i'luims  .  .  .  that  he  was  directed  by  the 
complainant  to  make  other  application  of 
the  money,  which  he  has  done.  In  our  opin- 
ion the  'testimony  substantially  supports 
the  respondent's  claim.  In  any  view  there 
is  presented  a  reasonable  dispute,  and  as  to 
this  disputed  question  the  lawyer  stands  as 
does  any  other  citizen,  and  his  right  should 
not  be  concluded  by  a  summary  order 
against  it.  .  .  .  If  it  is  beyond  reason- 
able question  that  there  has  been  miscon- 
duct on  the  part  of  the  attorney  in 
retaining  the  money,  the  court  will  prompt- 
ly make  an  order  for  its  payment.  But, 
alike  in  all  cases,  for  the  client  to  be  given 
this  extraordinary  relief  it  must  be  clear 
that  there  has  been  an  injustice  done  to 
him.  In  all  cases  the  client  has  relief  in 
the  ordinary  tribunals  for  the  detcnnina- 
tion  of  legal  controversicM,  and  when  his 
right  to  have  a  summary  order  can  be  rea- 
sonably questional  he  must  be  referred  to 
these  ordinary  remedies,  whatever  be  the 
nature  of  the  controversy." 

See  also  Krickau  v.  Williams  (1913)  36 
R.  I.  85,  89  Atl.  152.  Ann.  Cas.  1916C,  1145, 
which  approves  tlie  rule  laid  down  in  Strong 
V.  Mundy  (1895)  52  N.  J.  Eq.  833,  31  Atl. 
611,  which  is  cited  in  note  27,  infra. 

«T  Strong  V.  Mundv  (1895)  52  N.  J.  Eq. 
833,  31  Atl.  611,  reversing  (1894)  52  N.  J. 
Eq.  744,  30  Atl.  322. 

fn  Tate  v.  Field  (1900)  60  N.  J.  Eq.  42, 
46  Atl.  952.  althoujrh  the  court  stated  that 
the  above  nile  laid  down  in  Strong  v. 
Mundy  (N.  J.)  supra,  was  only  a  well-con- 
sidered dictum,  it  held  that  the  case  before 
it  was  within  the  rule,  it  appearing  that 
several  of  the  charges  made  in  the  attor- 
ney's bill  were  incorrect,  that  the  charges 
included  services  not  rendered,  and  were  ex- 
orbitant, amounting,  with  the  fees  paid  dur- 
ing suit,  to  more  than  the  amount  recovered 
therein. 

M\A'here  an  attorney  claims  the  right  to 
retain  as  fees  or  disbursements  monev  col- 
lected  for  a  client,  on  summary  proceedings 
by  the  latter  to  compel  payment,  the  court 
may  refer  the  matter  to  a  referee  to  deter- 
mine the  amount  to  which  the  attorney  is 
entitled.  Among  other  cases  illustrative  of 
the  practice,  see  Ke  Knapp  (1881)  85  N.  Y. 

L.R.A.1918D. 


284;  Re  Grant  (1858)  8  Abb.  Pr.  (N.  Y.) 
357;  Re  Fincke  (1875)  6  Daly  (N.  Y.)  Ill; 
Taylor  Iron  &  Steel  Co.  v.  Hiajins  (1892) 
66  Hun,  626,  49  N.  Y.  S.  R.  645,  20  N.  Y. 
Supp.  746,  appeal  dismissed  in  (1893)  137 
X.  Y.  605,  33  N.  E.  744;  Gillespie  v.  Mul- 
holland  (1895)  12  Misc.  40,  33  N.  Y.  Supp. 
33,  affrming  (1894)  8  Misc.  511,  28  N.  Y. 
Supp.  754  (city  court  of  New  York  may 
order  a  reference  in  a  summary  proceeding 
to  compel  an  attorney  to  pay  over  money 
collected,  to  determine  the  amount  of  the 
attorney's  lien);  Re  Raby  (1898)  29  App. 
Div.  225,  51  N.  Y.  Supp.  552;  Re  Keen 
(1902)  39  Misc.  374,  79  N.  Y.  Supp.  857: 
Re  Klein  (1906)  101  N.  Y.  Supp.  663;  James 
V.  Marquette  (1913)  82  Misc.  400,  143  N.  Y. 
Supp.  750;  Re  Von  Polheim  (1916)  175  App. 
Div.  819,  162  N.  Y.  Supp.  498. 

It  was  said  in  Ferdon  v.  Ferdon  (1806) 
1  App.  Div.  629,  36  N.  Y.  Supp.  741,  that 
**it  has  been  the  custom  for  years,  in  mo- 
tions of  this  kind  [by  client  to  compel  at- 
torney to  pay  over  money  received],  where 
an  issue  is  raised  which  it  is  ditficult  for 
the  court  to  determine,  for  the  court  either 
to  try  the  issues  of  fact,  or  send  the  matter 
to  a  referee  to  take  proof  of  the  kind,  qual- 
ity, and  extent  of  the  services  for  which  the 
attorney  claims  compensation,  and  their 
value.  In  these  issues,  like  all  others,  the 
evidence  must  be  considered,  and  its  rele- 
vancy, materiality,  and  credibility  passed 
upon." 

In  Re  Hammann  (1902)  37  Misc.  417,  75 
N.  Y.  Supp.  775,  where,  on  the  affidavits 
presented  in  a  summary  proceeding  to  com- 
pel an  attorney  to  paj'  money  to  a  client, 
there  was  a  sharp  conflict  as  to  the  facts 
on  which  the  attorney's  liability  rested,  the 
court  ordered  a  reference  to  aid  in  deter- 
mining the  question. 

And  where,  on  a  motion  to  compel  an 
attorney  to  pay  over  to  a  client  money  col- 
lected, it  appeared  from  the  petition  and 
the  affidavit  of  the  attorney  that' there  was 
a  sharp  question  of  fact  as  to  whether  the 
agreement  for  fees  made  by  the  parties  was 
for  all  the  services  to  be  rendered  by  the 
attornev.  it  was  held  erroneous  to  denV  the 
motion,  but  the  court  should  have  taken 
proof  or  have  ordered  a  reference.  Re  Mar- 
tin (1902)  73  App.  Div.  505,  77  N.  Y.  Supp. 
192. 
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his  attorney,  to  order  a  reference  where 
the  amount  involved  is  small  and  the 
facts  are  not  complicated  and  are  con- 
fined within  a  small  compass.*'  Bnt  the 
note  does  not  purport  to  treat  exhaus- 
tively the  question  as  to  when  a  refer- 
ence should  be  ordered. 


It  seems  that,  in  a  summary  proceed- 
ing by  a  client  against  his  attornej',  the 
court  may  itself  determine  the  matter,  or 
direct  a  reference,  or  submit  an  issue  to 
a  jury.** 


S9  Weiss  V.  Schleimer  (1903)  86  App.  Div. 
611,  83  N.  Y.  Supp.  234. 

80  In  regard  to  the  method  of  determin- 
ing disputed  questions  in  a  summary  pro- 
ceedings by  a  client  against  an  attorney, 
the  court  in  Landro  v.  Great  Northern  R. 
<'o.  (1913)  122  Minn.  87,  141  N.  W.  1103, 
said:  '*It  does  not  follow  that  questions  in 
<H8pute  must  be  determined  on  affidavits. 
Kvidence  may  be  taken  and  a  finding  be 
made  by  the  court,  or  a  reference  may  be 
directed,  or  an  issue  may  be  sent  to  a  jury. 
But  speed,  and  not  delay,  characterizes  the 
proceeding." 

The  court  in  Re  Knapp  (1881)  85  N.  Y. 
284,  said  that,  where  on  the  facts  stated 
the  right  of  the  attorney  is  clear  and  the 
amount  alone  which  he  is  entitled  to  retain 
as  fees  and  disbursements  is  in  question, 


such  amounts  may  be  determined  by  a  ref- 
eree, or  by  a  judge  at  special  term,  or  by  a 
jury  passing  upon  an  issue  submitted  to  it. 

It  was  held  in  Smith  v.  Bush  (1877)  58 
Ga.  121,  that,  when  an  attorney  is  ruled 
for  not  paying  over  money  collected,  his 
answer  to  the  rule  is  traversable,  and  the 
issue  thus  formed  is  for  trial  by  a  jury,  the 
court  citing,  but  not  setting  out,  §§  3950, 
3953,  and  3954  of  the  Code. 

See  also  Foster  v.  Reid  (1877)  58  Ga.  221, 
where  the  plaintiff,  on  a  motion  for  a  rule 
against  an  attorney  to  show  cause  why  he 
should  not  pay  over  the  amount  collected  on 
a  note,  traversed  the  answer,  and  a  judg- 
ment rendered  on  a  verdict  by  a  jury 
against  the  attorney  was  affirmed. 

R.  Ei.  H. 
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DES    MOINES    CITY    RAILWAY    COM- 

PANY 
v. 

CITY  OF  DES  MOINES,  Appt. 

(—  Iowa,  — ,  159  N.  W.  460.) 

Public  improvement  —  property  subject 
to  AAMesHment  —  right  of  way  subject 
to  reverter. 

1.  The  interest  of  a  street  railway  com- 
pany in  a  strip  of  land  granted  for  the  con- 
fitruetion  and  operation  of  a  stireet  railway, 
to  revert  on  cessation  of  use  for  that  pur- 
poj^e,  is  property  within  the  meaning  of  an 
ordinance  imposing  a  local  improvement 
assessment  upon  abutting  property. 

For  other  cases,  see  Ritilic  Improvement 8 , 
III.  0,  if*  Dig.  i'S2  N.  8, 

Same  —  railroad  ~  assessment. 

2.  A  railway  constructed  for  carrying 
pajhMengerg  and  certain  classes  of  freight 
upou  a  strip  of  land  owned  by  the  railway 
company  with  a  strip  of  highway  on  each 
side  of  it,  from  which  it  is  separated  by 
a  curb  so  that  it  cannot  be  used  for  high- 
way purposes,  is  a  railroad  within  the 
meaning  of  a  statute  authorizing  the  assess- 
ment  for  paving  purposes  of  ,the  right  of 


way  of  a  railroad  fronting  or  abutting  on 
a  street. 

For  other  cases,  see  PubUe  Improvements, 
UL  o,  in  Dig.  1-52  N.  8, 

(September  30,  1916.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Polk  County  in 
favor  of  plaintiff  in  an  action  brought  to 
set  aside  certain  assessments  for  street  im- 
provements.    Modified. 

Statement  by  Weaver,  J.: 

The  plaintiff's  property  having  been  as- 
sessed for  the  expense  of  paving  and  curbing 
Ingersoll  avenue  in  the  city  of  Des  Moines, 
it  appealed  therefrom  to  the  district  court, 
where  the  assessments  were  held  to  be  in- 
valid, and  set  aside.  From  tliat  decision 
the  defendant  city  appeals. 

■ 

Messrs.  H.  W.  Byers,  Guy  A.  Miller, 
and  Thomas  Watters,  for  appellant: 

The  plaintiff  company  having  acquired  the 
right  to  perpetual  possession  of  a  part  of 
the  tract  in  question  and  the  fee  title  to 
the  balance,  with  the  right  to  perpetually 
withhold  and  withdraw  all  of  the  tract 
from  use  by  the  city  for  street  purposes,  the 


Note.  —  The  liability  of  a  railroad  right 
of  way  to  assessment  for  local  improvements 
is  treated  in  the  notes  to  Heman  Constr.  Co. 
v.  Wabash  R.  Co.  12  L.R.A.(N.S.)  112,  and 
Georgia  R.  &  Bkg.  Co.  v.  Decatur,  40  L.R.A. 
(N.S.)  935;  and  see  later  cases,  Decatur 
V.  Southern  R.  Co.  48  l..R.A.(N.S.)  231, 
Northern    P.    B.   Co.   v.   Richland   County, 

L.R.A.1918D. 


L.R.A.1915A,  129,  and  New  York  C.  &  H.  R. 
R.  Co.  V.  Buffalo,  UR.A.1917A,  472. 

Generally,  as  to  liability  of  right  of  way 
and  trackage  of  a  street  railway  company, 
or  other  railroad  occupying  the  street,  to 
assessment  for  street  improvements,  see  note 
to  Seattle  v.  Seattle  Electric  Co.  15  L.R.A. 
(N.S.)  487. 
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tract,  situated  as  it  is,  became  abutting 
property  and  the  plaintiff  the  abutting  own- 
er as  those  terms  are  used  in  the  statute. 

Muscatine  v.  Chicago,  R.  I.  &  P.  R.  Co. 
79  Iowa,  64o,  44  N.  W.  909,  88  Iowa,  291, 
56  N.  W.  100. 

Paving  and  curbing  the  street  and  the 
street  abutting  the  tract  in  question  and  the 
intersections  not  only  furnishes  a  clean  and 
convenient  place  for  the  company's  pas- 
sengers to  get  on  and  off  its  cars,  but  en- 
hances the  value  of  the  tract  of  land  in 
question  for  street  railway  purposes;  and 
hence  the  paving  and  curbing  benefits  the 
land. 

Elliott,  Railroads,  §  785;  Muscatine  v. 
Chicago,  R.  I.  &  P.  R.  Co.  supra;  Min- 
neapolis &  St.  L.  R.  Co.  ▼.  Lindquist,  119 
Iowa,  144,  93  N.  W.  103. 

Messrs.  E.  O.  Carlson  and  B.  H.  Steer 
also  for  appellant. 

Messrs.  Parker,  Parrlsh,  Sb  Miller,  for 
appellee : 

The  power  to  levy  special  assessments 
can  only  be  conferred  by  express  statute. 
This  has  not  been  done. 

1  Page  &  J.  Ttixn.  by  Local  &  Special  As- 
sessments, §  222. 

Any  fair  doubt  of  the  existence  of  a  power 
is  resolved  against  the  municipal  corpora- 
tion and  against  the  existence  of  the  power. 

!Merriam  v.  Moody,  25  Iowa,  163;  Clark 
v.  Davenport,  14  Iowa,  494;  Keokuk  v. 
Scroggs,  39  Iowa,  447;  Hanger  v.  Des 
Moines,  52  Iowa,  193,  35  Am.  Rep.  266,  2 
X.  W.  1105;  Cherokee  v.  Perkins,  118  Iowa, 
405,  92  N.  W.  68;  Burroughs  v.  Cherokee, 
134  Iowa,  430,  109  N.  W.  876. 

Plaintiff  is  a  street  railway  company  and 
is  not  within  the  terms  of  the  statute,  which 
relates  to  a  railroad  company,  that  is,  a 
company*  whose  lines  are  operated  by  steam. 

Manhattan  Trust  Co.  v.  Sioux  City  Cable 
R.  Co.  68  Fed.  82;  Fidelity  Loan  &  T.  Co.  v. 
Douglas,  104  Iowa,  532,  73  N.  W.  1039; 
Freiday  v.  Sioux  City  Rapid  Transit  Co. 
92  Iowa,  191,  26  L.R.A.  246,  60  N.  W.  656 ; 
Sears  v.  Marshalltown  Street  R.  Co.  Of) 
Iowa,  744,  23  N.  W.  150;  McLeod  v.  Chi- 
cago &  N.  W.  R.  Co.  125  Iowa,  270,  101  N, 
W.  77;  Cedar  Rapids  &  M.  C.  R.  Co.  v. 
Cedar  Rapids,  106  Iowa,  476,  76  N.  W.  728 ; 
Lininger  v.  San  Francisco,  V.  &  N.  Valley 
R.  Co.  18  Cal.  App.  411,  123  Pac.  235; 
Birmingham  R.  Liglit  &  P.  Co.  v.  Green,  4 
Ala.  App.  417,  58  So.  801 ;  Birmingham 
R.  Light  &  P.  Co.  v.  Ozburn,  4  Ala.  App. 
390,  56  So.  699;  Fallon  v.  West  End 
Street  R.  Co.  177  Mass.  249,  50  N.  E. 
536,  4  Am.  Neg.  Rep.  288;  Massachusetts 
Loan  k  T.  Co.  v.  Hamilton,  32  C.  C.  A.  46, 
50  V.  S.  App.  403,  88  Fed.  588;  Thomson- 
Houston  Electric  Co.  v.  Simon,  20  Or.  60, 
10  L.R.A.  261,  23  Am.  St.  Rep.  86,  25  Pac. 


147;  Murray  Hill  Land  Co.  ▼.  Milwaukee 
Light,  Heat  &  Traction  Co.  110  Wis.  555, 
86  N.  W.  199;  Funk  v.  St.  Paul  City  R.  Co. 
61  Minn.  435,  29  L.R.A.  208,  52  Am.  St.  Rep. 
608,  63  N.  W.  1099,  16  Am,  Neg.  Caa.  326 ; 
Lincoln  Street  R.  Co.  v.  McClellan,  54  Xeb. 
672,  69  Am.  St.  Rep.  736,  74  N.  W.  1074. 

The  nature  of  the  company's  title  to  and 
interest  in  the  land  assessed,  being  a  mere 
right  of  way  easement  in  the  center  of  the 
avenue,  is  not  such  as  to  be  subject  ta 
special  assessment. 

Blue  V.  Aberdeen  k  W.  E.  R.  Co.  117  N. 
C.  644,  23  8.  £.  275;  Raleigh  k  A.  Air 
Line  R.  Co.  v.  Sturgeon,  120  N.  C.  225,  26  S. 
£.  779;  Consumers  Gas  Co.  ▼.  American 
Plate  Glass  Co.  162  Ind.  393,  68  N.  £.  1020; 
Elliott,  Railroads,  402;  23  Am.  k  Eng.  Ene. 
Law,  704;  House  v.  Montgomery,  19  Mo. 
App.  170;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Telford  (Eaat  Tennessee,  V.  k  G.  R.  Co.  v. 
West)  89  Tenn.  293,  10  L.R.A.  865,  14  S. 
W.  776;  Cooley,  Const.  Lim.  691;  Kansaa 
C.  R.  Co.  ▼.  Allen,  22  Kan.  285.  31  Am.  Rep. 
190;  Uhl  v.  Ohio  River  R.  Co.  61  W.  Va. 
106,  41  S.  E.  340;  Atlantic  &  P.  R.  Co.  v. 
Lesueur,  2  Ariz.  428,  1  L.R.A.  244,  2  Inters. 
Com.  Rep.  189,  19  Pac.  167;  Jones  v.  Van 
Bochove,  103  Mich.  98,  61  N.  W.  342; 
Williams  v.  Western  Union  R.  Co.  50  Wis. 
71,  5  N.  W.  482;  Calcasieu  Lumber  Co.  v, 
Harris,  77  Tex.  18,  13  S.  W.  453;  Vermilya 
v.  Chicago,  M.  &  St.  P.  R.  Co.  66  Iowa,  606, 
55  Am.  Rep.  279,  24  N.  W.  234;  Barlow  v. 
Chicago,  R.  L  k  P.  R.  Co.  29  Iowa,  276; 
Ottumwa,  C.  F.  k  St.  P.  R.  Co.  v.  Mc- 
Williams,  71  Iowa,  164,  32  N.  W.  316; 
Cincinnati,  I.  St.  L.  k  C.  R.  Co.  v.  Geisel, 
119  Ind.  77.  21  N.  E.  470. 

The  20-foot  strip  sought  to  be  assessed 
in  the  center  of  IngersoU  avenue  and  ex- 
tending from  Twenty-eighth  to  Forty-second 
street  is  not  "abutting"  property,  and  the 
street  railway  company  is  not  an  "abutting" 
owner,  within  either  the  statutory  or  the 
ordinary  meaning  of  the  term. 

Chicago,  R.L&P.  R.Co.v.  Ottumwa,  112 
Iowa,  309,  61  L.R.A.  763,  83  X.  W.  1074; 
Indianapolis  &  V.  R.  Co.  v.  Capitol  Paving  & 
Constr.  Co.  24  Ind.  App.  114,  54  X.  E.  1076; 
South  Park  Comra.  v.  Chicago,  B.  &  Q.  R. 
Co.  107  111.  105;  O'Reilley  v.  Kingston,  114 
N.  Y.  439,  21  X.  E.  1004;  Oshkoeh  City  R. 
Co.  v.  Winnebago  County,  89  Wis.  435,  61 
N.  W.  1107;  State  ex  rel.  St.  Paul  City  R. 
Co.  V.  District  Ct.  31  Minn.  354,  17  n!  W. 
954 ;  Koons  v.  Lucas,  52  Iowa,  177,  3  N.  W. 
84;  Houston  City  Street  R.  Co.  ▼.  Storrie, 
—  Tex.  Civ.  App.  — ,  44  S.  W.  698 ;  Davis  v. 
Newark,  54  N.  J.  L.  144,  23  Atl.  276;  28 
Cyc.  1119;  Re  Westlake  Ave.  66  Wash. 
277,  119  Pac.  798;  Seattle  v..  Seattle  Electric 
I  Co.  48  Wash.  599,  16  L.R.A.(X.S.)  486,  94 
Pac.  194. 
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The  paving  and  curbing  of  Ingersoll 
avenue  conferred  no  ''actual  benefit"  upon 
the  right  of  way  assessed,  and  the  assess- 
ment is  therefore  void. 

Re  Anthony  Ave.  46  Miso.  626,  96  N.  Y. 
Supp.  77;  28  Cyc.  1116,  1116;  People  ex  rel. 
Metropolitan  Street  R.  Co.  v.  State  Tax 
Comrs.  174  N.  Y.  417,  63  L.R.A.  884,  67  N. 
E.  69;  Reed  v.  Erie,  79  Pa.  346^  Lathrop 
V.  Racine,  119  Wis.  461,  97  N.  W.  192; 
Spokane  Falls  v.  Browne,  3  Wash.  84,  27 
Pac.  1077;  Bixler  v.  Hagan,  42  Mo.  367; 
Terrell  v.  Paducah,  122  Ky.  331,  5  L.R.A. 
<N.8.)  289,  92  S.  W.  310;  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187;  French  v.  Barber  Asphalt 
Paving  Co.  181  U.  S.  324,  46  L.  ed.  879,  21 
Sup.  Ct.  Rep.  625;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Ottuniwa.  112  Iowa,  300,  61  L.RA. 
763,  83  N.  W.  1074;  Davis  v.  Newark,  64  N. 
J.  L.  444,  23  Atl.  277;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Taber,  168  Ind.  419,  77  N.  E. 
741.  11  Ann.  Cas.  808;  Chatham  County  v. 
Seaboard  Air  Line  R.  Co.  133  N.  C.  216, 
45  S.  E.  666;  Chicago,  R.  L  &  P.  R.  Co.  v. 
Moline,  168  111.  64,  41  N.  E.  877 ;  Cihcago  & 
N.  W.  R.  Co.  V.  Elmhurst,  166  III.  148,  46 
N.  E.  437;  Illinois  C.  R.  Co.  v.  Kankakee, 
164  111.  608,  45  N.  E.  971;  Illinois  C.  R.  Co. 
V.  People,  170  111.  224,  48  N.  E.  215:  Figg 
V.  Louisville  &  N.  R.  Co.  116  Ky.  135,  75 
S.  W.  269;  Louisville  &  N.  R.  Co.  v.  Barber 
Asphalt  Paving  Co.  116  Ky.  856,  76  S.  W. 
1097;  Iowa  Pipe  &  Tile  Co.  v.  Callanan, 
125  Iowa,  368,  67  L.R,A.  408,  106  Am.  St. 
Rep.  311,  101  N.  W.  141,  3  Ann.  Cas.  7; 
Ft.  Dodge  Electric  Light  &  P.  Co.  v.  Ft. 
Dodge,  116  Iowa,  668,  89  N.  W.  7:  Hack- 
worth  V.  Ottumwa,  114  Iowa,  467,  87  N.  W. 
424:  Minneapolis  &  St.  L.  R.  Co.  v,  Lind- 
quiat,  119  Iowa,  144,  93  N.  W.  103:  Down- 
ing V.  Des  Moines,  124  loWa,  289,  90  N.  W. 
1066;  Muscatine  v.  Chicago,  R.  I.  &  P.  R. 
Co.  88  Iowa,  292,  65  N.  W.  100;  Marshall- 
town  Light,  Power  &  R.  Co.  v.  Marshall- 
town,  127  Iowa,  637,  103  N.  W.  1005; 
Sioux  City  Street  R.  Co.  v.  Sioux  City,  78 
Iowa,  742^  39  N.  W.  498 ;  Sioux  City  Street 
R.  Co.  V.  Sioux  City,  138  U.  S.  98,  34  L,  ed. 
898.  11  Sup.  Ct.  Rep.  226;  Union  Pass.  R. 
Co.  V.  Philadelphia,  101  U.  S.  528,  25  L.  ed. 
012;  Spring  Valley  Waterworks  v.  Schott- 
ler,  110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct. 
Rep.  48;  Des  Moines  v.  Chicago,  R.  I.  &  P. 
R.  Co.  41  Iowa,  569;  Burlington  v.  Burling- 
ton Street  R.  Co.  49  Iowa,  144,  31  Am.  Rep. 
146;  Indianapolis  A  V.  R.  Co.  v.  Capitol 
Paving  &  Constr.  Co.  24  Ind.  App.  114,  54 
N.  E.  1076;  Northern  Indiana  R,  Co.  v. 
Connelly,  10  Ohio  St.  159;  Parmelee  v. 
Chicago,  60  111.  267;  Kneebs  v.  Sioux  City, 
166  Iowa,  607,  137  N.  W.  944;  Millan  v. 
Chariton,  146  Iowa,  648,  124  X.  W,  766; 
Langlois  v.  Cameron,  201  111.  301,  66  N.  E. 


332;  Eagle  Mfg.  Co.  v.  Davenport,  101  Iowa, 
493,  88  L.R.A.  480,  70  N.  W.  707 ;  Smith  v. 
Des  Moines,  106  Iowa,  690,  76  N.  W.  836; 
Heman  Constr.  Co.  v.  Wabash  R.  Co.  206 
Mo.  172,  12  L.R.A.(N.S.)  112,  121  Am.  St. 
Rep.  649,  104  S.  W.  67,  12  Ann.  Cas.  630; 
Oilsonite  Constr.  Co.  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  240  Mo.  650,  144  S.  W.  1086. 

Rights  of  way  in  a  street  are  not  assess- 
able. 

Bridgeport  v.  New  York  &  N.  H.  R.  Co. 
36  Conn.  266,  4  Am.  Rep.  63;  Detroit,  G. 
H.  &  M.  R.  Co.  V.  Grand  Rapids,  106  Mich. 
13,  28  L.R.A.  793,  58  Am.  St.  Rep.  466,  63 
N.  W.  1007;  Philadelphia  v.  Philadelphia, 
W.  &  B.  Bi  Co.  33  Pa,  43;  Junction  R.  Co. 
V.  Philadelphia,  88  Pa.  424;  Mt.  Pleasant  v. 
Baltimore  *0.  R.  Co.  138  Pa.  365,  11  L.R.A. 
520,  20  Atl.  1052;  Allegheny  City  v.  West- 
ern Pennsylvania  R.  Co.  138  Pa.  375,  21 
Atl.  763;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Ottumwa,  112  Iowa,  300,  61  L.R.A.  763,  83 
N.  W.  1074;  State,  New  Jersey  R.  &  Transp. 
Co.,  Prosecutor,  v.  Elizabeth,  37  N.  J.  L. 
330;  State,  Paterson  &  H.  River  R.  Co., 
Prosecutor,  v.  Passaic,  54  N.  J.  L.  340,  23 
Atl.  945;  Boston  v.  Boston  k  A.  R.  Co.  170 
Mass.  96,  49  N.  E.  95;  New  York  &  H.  R. 
Co.  V.  Morrisania,  7  Hun,  652;  New  York 
&  N.  H.  R.  Co.  V.  New  Haven,  42  Conn.  280, 
19  Am.  Rep.  634;  Lehigh  Valley  R.  Co.  v. 
Jersey  City,  81  N.  J.  L.  290,  80  Atl.  228. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

There  is  very  little  controversy  as  tb  the 
essential  facts  involved  in  this  litigation. 
The  plaintiff  claims  to  own  and  operate  a 
system  of  street  railways  in  the  city  of  Des 
Moines,  and  to  own  and  occupy  a  right  of 
way  for  its  road  20  feet  wide,  extending 
from  Twenty-eighth  street  on  the  east  to 
Forty-second  street  on  the  west  in  that  city. 
The  nature  and  extent  of  the  title  by  which 
this  right  of  way  is  held  is  the  subject  of 
much  argument  by  counsel,  and  will  be  more 
particularly  considered  in  the  course  of  this 
opinion.  Originally  the  corporate  limits  of 
the  city  of  Des  Moines  did  not  extend  west 
of  a  point  between  Thirty-seventh  and 
Thirtv-eiffhth  streets.  Westward  from  this 
point  the  property  under  consideration  was 
within  the  limits  of  the  incorporated  town 
of  Greenwood  Park,  which  has  since  been 
absorbed  by  or  incorporated  into  the  city  of 
Des  Moines.  In  the  year  1888  the  town  of 
Greenwood  Park  by  ordinance  granted  to 
plaintiff's  grantor,  the  Des  Moines  Rapid 
Transit  Company,  the  right  to  construct  its 
railway  upon  a  65-foot  street  running  east 
and  west  through  said  incorporated  town, 
and  to  operate  the  same  by  steam,  cable,  or 
electric  motor,  but  not  for  general  railway 
purposes,     Licluded  in  said  ordinance  was 
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a  provision  as  follows :  "Sec.  3.  That  if  said 
Rapid  Transit  Company  shall  procure 
said  street  running  east  and  west,  as  afore- 
said, to  be  increased  in  width  so  tliat  its 
entire  width  shall  be  100  feet,  it  shall  have 
the  right  to  appropriate  a  strip  thereof  10 
feet  wide  on  each  side  of  the  center  line 
thereof  for  its  exclusive  right  of  way,  and 
shall  not  in  such  case  be  compelled  to  pave 
said  20-foot  right  of  way  except  at  street 
crossings,  but  shall  curb  the  same  when- 
ever said  street  shall  be  ordered  to  be  paved, 
with  such  material  as  shall  be  ordered  by 
said  town  council,  and  maintain  said  curb- 
ing.'* 

Availing  itself  of  the  benefits  thus  offered, 
the  transit  company  obtained  from  the  abut- 
ting property  owners  deeds  or  agreements  to 
dedicate  to  the  public  for  street  purposes  a 
strip  of  land  17}  feet  wide  on  either  side 
of  the  original  street,  and  a  waiver  of  their 
rights,  if  any,  to  recover  damages  because  of 
the  location  .and  construction  of  the  rail- 
way. Having  thus  complied  with  the  con- 
dition of  the  grant  from  the  city,  the 
company  did  appropriate  the  strip  to  its  ex- 
clusive use,  and  has  ever  since  maintained 
possession  thereof.  Each  dedication  of  thc^ 
additional  land  also  agreed  that  the  com- 
pany should  have  exclusive  right  to  the 
20-foot  strip,  while  the  company  agreed  to 
''confine  the  use  of  said  right  of  way  to  the 
transfer  of  passengers  and  small  freight 
traffic."  Eastward  from  the  border  of 
Greenwood  Park,  as  we  infer  from  the  rec- 
ord, .there  was  not  at  that  date  any  street 
or  highway  yet  established  on  this  line  into 
the  city  of  Des  Moines,  and  the  company's 
right  of  way  in  that  direction  to  Twenty- 
eighth  street  was  procured  as  follows:  The 
owners  of  the  intervening  tracts  of  land 
were  Washington  Miller,  A.  H.  Murphy, 
John  H.  Mullin,  Nellie  L.  Harding,  John 
A.  Garver,  and  Walter  McCain.  These  pro- 
prietors conveyed  to  the  company  a  continu- 
ous strip  of  land  20  feet  wide  across  their 
respective  lots,  and  by  the  same  instrument 
undertook  to  dedicate  and  open  for  public 
use  through  such  lots  "a  street  or  roadway 
40  feet  wide  on  either  side  and  abutting 
upon  said  20-foot  strip."  By  the  terms  of 
each  conveyance  the  grantors  undertook  to 
''sell  and  quitclaim  unto  the  Des  Moines 
Rapid  Transit  Company,  its  successors  and 
assigns,  all  our  interest"  in  the  20-foot  strip 
of  land.  In  some  of  the  convevances  the 
expression  is:  "Do  bargain,  sell,  and  quit- 
claim to  said  company,  and  to  its  suc- 
cessors and  assigns  forever,  all  our  right, 
title,  and  interest,  estate,  claim,  and  de- 
mand both  in  law  and  in  equity  as  well  in 
possession  as  in  expectancy." 

In  each  deed  it  is  also  provided  that  the 
strip  so  conveyed  is  to  be  used  for  the  con- 


struction and  operation  of  a  street  railway 
thereon.  In  five  of  the  six  deeds  there  is 
the  further  provision  that  in  the  event  of 
the  abandonment  of  the  use  of  the  20-foot 
strip  for  street  railway  purposes  ''it  shall 
revert  to  the  grantors."  In  the  other  deed 
it  is  provided  that  in  the  event  of  such 
abandonment  "it  shall  revert  to  the  public 
as  a  part  of  said  higliway."  The  public  way 
through  which  this  right  of  way  extends  is 
now  known  as  Ingersoll  avenue,,  and  all  the 
rights  of  tlie  Rapid  Transit  Company  under 
the  ordinance  of  the  town  of  Greenwood 
Park,  as  well  as  under  the  various  written 
agreements  and  conveyances  by  the  property 
owners,  is  now  vested  in  the  plaintiff,  the 
Des  Moines  City  Railway  Company.  The 
20-foot  strip,  except  as  it  is  crossed  by  in- 
tersecting streets,  has  at  no  time  since  its 
acquirement  by  the  railway  company  been 
occupied,  used,  or  claimed  as  a  part  of  the 
public  street,  but  has  been  used  and  con- 
trolled exclusively  by  the  railway  company. 
It  is  separated  by  a  curb  from  the  street  on 
either  side,  and  though  the  public  ways  are 
paved,  there  is  no  paving  upon  the  strip 
save  at  the  crossings  above  mentioned. 
Passengers  upon  the  cars  are  received  and 
discharged  at  the  crossings. 

Under  proper  proceedings  therefor  the 
city  of  Des  Moines  by  its  council  ordered 
the  paving  and  curbing  of  the  roadways 
bordering  upon  this  strip  at  the  expense  of 
the  property  abutting  thereon,  and,  upon 
the  theory  that  such  strip  was  abutting 
property  liable  to  contribute  to  such  ex- 
pense, made  the  assessments  which  are  here 
in  controversy.  At  the  proper  time  the 
plaintiff  appeared  before  the  city  council 
and  made  objection  to  these  assessments. 
Of  the  objections  so  filed  reliance  in  this 
court  is  placed  upon  the  following:  First, 
that  the  20-foot  strip  is  not,  within  the 
meaning  of  the  statute  or  of  the  ordinance, 
"abutting  property,"  and  is  in  no  manner 
liable  to  such  special  assessment;  second, 
that  the  statute  providing  for  special 
assessments  upon  railroad  rights  of  way  for 
street  improvements  has  no  application  to 
street  railways,  and  that  there  is  no  statute 
giving  the  city  or  its  council  power  or  au- 
thority to  charge  a  street  railway  company, 
or  its  property,  with  a  burden  of  that 
nature. 

«0n  trial  of  the  appeal  the  district  court 
sustained  the  assessment  so  far  as  it  related 
to  the  cost  of  paving  between  the  rails  and 
1  foot  on  either  side  thereof  where  the  track 
crossed  the  intersecting  streets,  but  held  that 
the  right  of  way  was  not  abutting  property 
within  the  meaning  of  the  law,  and  ordered 
the  cancelation  of  the  assessment  which  had 
been  made  thereon.  From  this  part  of  (he 
decree  the  defendant  city  appeals. 
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I.  Tlie  first  proposition  on  which  appellee 
relies  to  Rustain  the  decree  is  that  the  com- 
pany is  not  the  owner  of  the  property  em- 
braced in  the  20-foot  strip,  and  that  its 
interest  therein  is  a  mere  easement,  the 
title  to  the  land  being  in  the  persons  or 
parties  granting  the  easement.  It  is  then 
argued  that  the  land  in  question,  Ijeing  used 
as  a  mere  right  of  way,  is  not  subject  to 
assessment  for  street  paving.  It  seems 
clear,  however,  that  the  appellee *s  title  is 
something  more  than  an  easement.  The 
conveyances  under  which  it  occupies  and 
exercises  dominion  over  the  20-foot  strip 
do  not  limit  their  legal  effect  to  a  right  of 
way  only.  No  mention  of  a  right  of  way, 
either  in  terms  or  by  words  of  necessarily 
equivalent  meaning,  is  to  be  found  in  any  of 
the  deeds.  In  each  the  owners  of  the  tract 
conveyed  sell  and  quitclaim  to  the  grantee 
all  their  right,  title,  and  interest  in  the 
land,  and  not  merely  in  the  right  of  way. 
It  is  not  denied  that  the  grantors  owned 
and  had  the  right  to  convey  the  land,  and 
their  deeds  in  form  and  in  substance  were 
suiTicient  to  vest  a  fee  in  the  grantee.  This 
is  none  the  less  true  because  each  deed  em- 
bodied a  statement  that  the  land  is  to  be 
used  for  the  construction  and  operation  of 
a  street  railway  and  provides  that  if  in  the 
future  it  shall  be  abandoned  for  that  pur- 
pose it  shall  revert  to  the  grantor  or  to  the 
public.  A  condition  in  a  deed  by  which  the 
property  is  to  revert  to  the  grantor  upon 
any  event  which  may  or  may  never  occur 
gives  rise  to  what  the  books  call  the 
'^possibility  of  reverter,"  and  serves  in  some 
degree  to  qualify  the  fee  created  by  the  con- 
veyance. But  it  remains  true  that  an  es- 
tate  so  conveyed  is  nevertheless  a  fee,  and 
the  grantee  thereof  is  the  owner  so  long  as 
the  estate  continues  and  until  the  reverter 
takes  place.  4  Kent,  Com.  10;  State, 
Morris  Canal  &  Bkg.  Co.,  Prosecutors,  ▼ 
Brown,  27  N.  J.  L.  13;  Whiting  v.  Whiting, 
4  Conn.  17»;  Tiedeman,  Real  Prop.  §  271. 
Hpeaking  of  the  passing  of  title  to  land 
subject  to  a  possibility  of  reverter  in  the 
grantor,  the  Massachusetts  court  has  said: 
"Until  the  happening  of  the  contingency,  or 
a  breach  of  the  condition  by  which  the  pre- 
'  cedent  estate  is  determined,  it  retains  all 
the  characteristics  and  qualities  of  an  es- 
tate in  fee.  Although  defeasible,  it  is  still 
an  estate  in  fee.  The  prior  estate  may  con- 
tinue forever,  it  being  an  estate  of  inherit- 
ance, and  liable  only  to  determine  on  an 
event  which  may  never  happen."  Church 
in  Brattle  Square  v.  Grant,  3  Gray,  150, 
63  Am.  Dec.  725. 

See  also  Breckinridge  v.  Delaware,  L.  k 
W.  R.  Co.  —  N.  J.  Eq.  — ,  33  Atl.  800; 
New  Jersey  Zinc  &  I.  Co.  v.  Morris  Canal 
&  Bkg.  Co.  44  N.  J.  Eq.  398,  1  L.R.A.  133, 


15  Atl.  227.  In  the  Breckinridge  Case  the 
court,  construing  the  effect  of  a  deed  to  a 
railway  company  with  **power  to  take  and 
use  the  same  in  all  lawful  ways  for  the  pur- 
pose of  the  extension  of  the  railroad,  and 
as  part  of  the  route  thereof,"  and  reserving 
a  right  of  crossing  to  the  grantor,  held  that 
it  passed  a  fee,  but  qualified  by  the  pro- 
visions contained  in  the  instrument.  In 
New  Jersey  Zinc  &  I.  Co.  v.  Morris  Canal 
&  Bkg.  Co.  supra,  the  court  had  occasion  to 
speak  as  follows  of  the  difference  between  a 
right  of  way  taken  by  virtue  of  the  power 
of  eminent  domain  and  one  obtained  by  deed 
from  the  owner:  "The  difference  in  the 
legal  effect  which  must  be  attributed  to  the 
conveyance  of  an  estate  in  fee,  whether  ab- 
solute or  qualified,  and  the  right  which  the 
defendants  acquired  by  simply  taking  pos- 
session of  land  for  a  right  of  way  or  con- 
demning it  for  [that]  purpose  is  wide  and 
vital.  Under  a  conveyance,  even  if  it  be  of 
only  a  qualified  fee,  the  defendants  have, 
I  while  their  estate  continues,  by  the  plain 
terms  of  their  grant,  an  absolute  right  to  the 
exclusive  possession  of  the  land  conveyed; 
and  any  attempt  of  their  grantor  to  exercise 
any  sort  of  possession  over  the  land,  or  to 
use  any  part  of  it  as  a  means  of  advantage 
or  profit  to  Iiimself,  would  be  in  plain 
derogation  of  his  grant,  and  a  clear  vio- 
lation of  the  defendants'  rights.  The  de- 
fendants, under  a  deed  conveying  only  a 
qualified  fee,  would,  while  their  title  con- 
tinued, have  the  same  right  to  the  exclusive 
use  and  enjoyment  of  the  land  ...  as 
though  they  held  it  in  fee  simple  absolute. 
.  .  .  But  the  defendants'  right  in  lands 
acquired  by  any  other  means  than  by  grant 
stands  on  an  entirely  different  foundation." 
An  estate  which  may  laat  forever  is  a  fee. 
If  it  may  end  on  the  happening  of  a  merely 
possible  event,  it  is  a  determinahle  or  qual- 
ified fee.  First  Universalist  Soc.  v. 
Boland,  155  Mass.  171,  15  L.RJ^.  231, 
29  K.  E.  524.  In  the  decision  of  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Ottumwa,  112  Iowa. 
300,  51  L.R.A.  768,  83  N.  W.  1074,  cited 
by  appellee,  this  couirt,  holding  under  the 
statutes  then  in  force  that  the  plaintiff's 
abutting  right  of  way  was  not  subject  to 
special  assessment  for  paving,  emphasized 
the  distinction  between  a  mere  right  of  way 
acquired  by  condenmation  and  one  where 
title  to  the  right  of  way  was  acquired  by  pur- 
chase and  conveyance  from  the  owner,  and 
reconciles  its  conclusion  with  its  former  hold- 
ing in  Muscatine  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
79  Iowa,  645,  44  N.  W.  909,  by  pointing  out 
that  in  the  latter,  case  the  company  had  ac- 
quired title  by  grant  or  purchase.  It  ex- 
pressly states  the  concrete  question  to  be: 
"Is  a  railroad  right  of  way  acquired  by  con* 
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demnation  proceedings  either  a  lot  or  parcel 
of  land  subject  to  assessment?" 

This  question  a  majority  of  the  court  an- 
swered in  the  negative,  and  it  may  be  con- 
ceded to  be  an  authoritative  exposition  of 
the  law  of  this  state  as  it  then  stood.  Au- 
thorities are  cited  by  appellee  to  the  effect 
that  a  conveyance  of  a  mere  right  of  way 
vests  in  the  grantee  no  more  than  an  ease- 
ment such  as  might  have  been  acquired  by 
condemnation.  It  will  be  found  on  examina- 
tion that  practically  every  case  of  this  kind 
involves  the  construction  and  effect  of  deeds 
to  railway  companies  conveying  in  terms  a 
mere  right  of  way,  and  not  a  conveyance  of 
the  title  to  the  land.  Chicago,  B.  I.  &  P.  R. 
Co.  V.  Ottumwa,  supra;  Brown  v.  Young, 
69  Iowa,  625,  29  N.  W.  941;  Vermilya  v. 
Chicago,  M.  &  St.  P.  R.  Co.  66  Iowa,  606. 
o6  Am.  Rep.  279,  24  N.  W.  234;  Ottumwa, 
C.  F.  &  St.  P.  R.  Co.  V.  McWilliams,  71 
Iowa,  166,  32  N.  W.  315.  On  the  contrary, 
as  we  shall  see,  it  has  been  explicitly  held 
by  us  that  where  the  language  of  the  con- 
veyance, construed  in  its  ordinary  and 
usually  accepted  sense,  operates  to  convey 
a  fee,  it  vests  the  grantee  with  more  than  a 
mere  right  of  way.  For  example,  in  the 
comparatively  recent  case  of  Watkins  v. 
Iowa  C.  R.  Cx).  123  Iowa,  390.  98  N.  W.  910, 
the  company  took  an  ordinary  deed  of  bar- 
gain and  sale  for  a  strip  of  ground  upon 
which  it  erected  and  operated  its  road,  and 
a  question  arose  whether  the  title  so  ac- 
quired had  been  lost  by  abandonment. 
Among  other  questions  discussed  the  court 
there  said :  "It  is  contended  that  defendant 
took  no  greater  title  through  its  deed  from 
Mock  than  it  would  have  acquired  by  con- 
demnation proceedings  under  the  statute, 
whereby  it  receives  simply  an  easement  in 
the  land  for  railway  purposes. 
There  is  no  doubt  that  the  deed  from  Mock 
conveyed  a  fee-simple  title  to 
the  .  .  .  land."  In  the  same  connection  we 
again  said:  "There  can  be  no  doubt  that 
Hock  parted  with  the  fee-simple  title  to 
[the]  land,  and  that  defendant  ...  re- 
ceived, that  fee.  .  .  .  When  a  corporation 
is  authorized  to  hold  real  estate  for  some 
purposes,  or  to  a  limited  extent,  a  deed  to  it 
is  not  void,  although  the  landfl  were  for 
other  purposes,  or  beyond  the  limit  allowed. 
As  between  the  parties,  the  deed  passes  title, 
and  the  state  alone  can  inquire  into  [it]  by 
direct  proceedings." 

To  the  same  effect  is  Atty.  Gen.  ex  rel. 
Askew  V.  Smith,  109  Wis.  632,  86  N.  W. 
512.  The  writer  of  this  opinion  would 
hesitate  to  go  quite  so  far  as  to  say  that  a 
title  so  conveyed  to  a  railroad  company  con- 
veys in  ail  cases  an  absolute  title  in  fee 
simple,  a  term  which  ordinarily  imports  an 
indefeasible  title.     If  the  deed  itself  con- 


tains a  provision  by  which  the  title  so  con- 
veyed is  subject  to  a  possible  forfeiture  or 
reverter,  or  if  the  statute  under  which  the 
corporation  exists  limits  its  authority  to 
take  and  hold  title  except  for  special  uses 
and  purposes,  the  title  so  passed  is  still  a 
fee,  but  a  fee  which  is  liable  to  divestment 
when  the  use  of  the  land  becomes  inconsis- 
tent with  the  limitation  expressed  in  the 
deed  or  imposed  by  the  statute.  Directly 
in  point  on  this  proposition  is  Polebitzke 
V.  John  Week  Lumber  Co.  167  Wis.  377, 
147  N.  W.  703,  Ann.  Cas.  1916B,  604.  There 
an  owner  deeded  by  ordinary  conveyance  a 
strip  of  land  on  a  river  bank  for  the  pur- 
pose of  rafting  and  booming  Ic^s.  This  was 
held  to  pass  a  qualified  fee  title.  The  court 
says:  *'An  easement  is  something  quite 
different  from  a  fee  or  a  limited  fee.  In  the 
one  case  title  does  not  pass,  but  only  a  right 
of  use  ...  in  the  land  of  another.  In 
the  other  cases  the  title  does  pass,  even 
though  the  use  be  limited." 

The  rule  is  perhaps  nowhere  more  clearly 
stated  than  in  State,  Morris  Canal  &  Bkg. 
Co.,  Prosecutors,  v.  Brown,  27  X.  J.  L.  13. 
The  deed  in  that  case  conveyed  land  in 
which  to  construct  a  canal,  and  was  limited 
by  the  words,  ''so  long  as  used  for  a  canal;" 
and  it  was  held  that  such  a  convevance  to 
a  corporation,  restricting  the  owner  of  the 
land,  had  the  effect  to  vest  the  fee  in  the 
grantee,  and  that,  although  such  grantee 
may  have  no  right  to  use  the  land  for  any 
purpose  other  than  that  named  in  the  deed, 
yet  it  has  the  right  to  prevent  any  other 
persona  from  using  it  for  any  purpose  what- 
ever. But  the  question  here  suggested  is 
one  on  which  we  need  not  now  undertake  to 
pass.  But  irrespective  of  what  may  have 
been  held  elsewhere,  we  think  it  clear  that 
under  our  own  statute  and  prior  holdings  it 
is  settled  that  a  distinction  exists  between  a 
conveyance  of  title  to  land  and  a  convey- 
ance of  a  mere  right  of  way  or  easement 
over  land,  even  though  the  deed  provides 
that  title  is  conveyed  for  the  purpose  of 
enabling  the  grantee  to  use  it  for  the  build- 
ing and  operation  of  a  railway. 

Another  thought  suggests  itself  in  this 
connection.  There  can  be  in  this  case  no 
holding  that  the  deeds  of  conveyance  are 
the  equivalent  in  effect  of  a  condemnation, 
for  the  sufficient  reason  that  a  street  rail- 
way company  is  vested  by  statute  with  no 
right  of  eminent  domain,  and  it  could  not 
have  condemned  this  20-foot  strip  even  if 
it  had  so  desired.  Thompson-Houston 
Electric  Co.  v.  Simon,  20  Or.  60,  10  Li.R.A. 
251,  23  Am.  St.  Rep.  86,  25  Pac.  147;  Heil- 
man  v.  Lebanon  &  A.  Street  R.  Co.  180 
Pa.  627,  37  Atl.  119.  It  acquired  its  title 
by  the  only  means  open  to  it,  and  that  is 
by  mimicipal  grant  where  it  occupies  the 
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streets,  and  by  conveyance  from  the  prop- 
erty owners  where  it  departs  from  the  pub- 
lic way.  The  conveyance  which  it  obtained 
vested  it  with  a  qualified  fee,  and  not  a  mere 
right  of  way,  and  the  assessment  against  it 
cannot  be  avoided  on  the  theory  that  its  in- 
terest in  the  property  is  that  of  a  holder  of 
a  mere  easement. 

Exemption  from  taxation  or  from  an 
assessment  which  is  spread  over  other  lands 
within  the  assessment  district  is  something 
wliich  the  law  will  not  uphold,  except  when 
dearly  required  by  some  legal  or  statutory 
rule.  Where  the  law  authorizes  a  special 
."idsessment  on  lands  without  providing  any 
exception  because  of  the  use  to  which  such 
property  is  put,  it  is  beyond  the  proper 
province  of  the  court  to  create  such  an  ex- 
ception. This  and  other  conclusions  above 
expressed  find  support  in  principles  recog- 
nized in  Northern  P.  R.  Co.  ▼.  Seattle,  46 
Wash.  674,  12  L.R.A.(N.S.)  121,  323  Am. 
St.  Rep.  965,  91  Pac.  244;  Louisville  &  N. 
R.  Co.  V.  Barber  Asphalt  Paving  Co.  197 
U.  S.  430,  49  L.  ed.  819,  26  &ap.  Ct.  Rep. 
466;  Northern  Indiana  R.  Co.  v.  Connelly, 
10  Ohio  St.  164;  Re  New  York,  11  Johns. 
77;  Chicago  k  A.  R.  Co.  v.  Joliet,  153  111. 
649,  39  N.  E.  1077;  Peru  &  I.  R.  Co.  v. 
Hanna,  68  Ind.  662;  State,  Paterson  &  H. 
River  R.  Co.,  Prosecutor,  v.  Passaic,  64  N. 
J.  L.  340,  23  Atl.  945 ;  Lake  Shore  &  M.  S. 
R.  Co.  V.  Grand  Rapids,  102  Mich.  374,  29 
L.R.A.  195,  60  N.  W.  767;  Chicago  &  N.  W. 
R.  Co.  V.  People,  120  111.  104,  11  N.  E.  418; 
Ottawa  V.  Free  Church,  20  111.  423 ;  Burling- 
ton &  M.  River  R.  Co.  v.  Spearman,  12  Iowa, 
117;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Center- 
ville,  372  Iowa,  444,  153  N.  W.  106;  Heman 
Const r.  Co.  v.  Wabash  R.  Co.  206  Mo.  172, 
12  L.R.A.(N.S.)  112,  121  Am.  St.  Rep.  649, 
304  S.  W.  C7,  12  Ann.  Cas.  630;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Milwaukee,  148  Wis. 
39,  133  N.  W.  1120;  Illinois  C.  R.  Co.  v. 
Decatur,  347  U.  S.  190,  37  L.  ed.  132,  13 
Sup.  Ct.  Rep.  293;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Peterson,  68  Kan.  818,  51  Pac.  290; 
New  York  C.  &  H.  R.  R.  Co.  v.  Aldridge,  135 
N.  Y.  83,  17  L.R.A.  516,  32  N.  E.  50;  Vail 
•V.  Long  Island  R.  Co.  106  N.  Y.  283,  60  Am. 
Rep.  449,  12  N.  E.  607;  Stevens  v.  Galves- 
ton, H.  &  S.  A.  R.  Co.  —  Tex.  Civ.  App.  — , 
169  S.  W.  644;  Shreveport  v.  Shreveport 
Traction  Co.  134  La.  568,  64  So.  414;  Penn- 
sylvania Horticultjiral  Soc.  v.  Craig,  240 
Pa.  137,  87  Atl.  678;  Re  Buffalo,  206  N. 
Y.  319,  99  N.  E.  860;  Georgia  R.  &  Bkg.  Co. 
v.  Decatur,  137  Ga.  637,  40  L.R.A.(N.S.) 
935,  73  S.  E.  830. 

IT.  The  further  contention  of  appellee  that 
the  city  is  without  inherent  power  to  levy 
special  assessments  for  street  improve- 
ments, and  that  such  authority,  if  it  exists 
at  all,  must  have  its  origin  in  some  statute 


providing  therefor,  is  sound.  The  question 
then  arises  whether  we  have  any  such  stat- 
ute. As  is  familiarly  known,  chapter  7, 
title  6,  of  the  Code,  with  its  subsequent 
amendments,  expressly  vests  cities  with 
power  to  improve  streets  by  paving  and 
curbing,  and  to  assess  the  cost  thereof  upon 
abutting  and  adjacent  property,  and  pre- 
scribes the  procedure  by  which  such  au- 
thority can  be  made  effective.  It  provides 
and  fixes  the  portion  of  the  paving  expense 
which  shall  be  charged  upon  street  rail- 
ways which  occupy  any  part  of  a  paved 
street  (Code,  §  834),  but  does  not  specili- 
caUy  mention  such  railways,  or  railway 
companies  of  any  kind,  in  speaking  of  abut- 
ting or  adjacent  property.  It  does,  how- 
ever, provide  for  assessment  upon  abutting 
and  adjacent  property  in  general  terms, 
without  any  discrimination  between  own- 
ers thereof,  and  without  exempting  any 
property  because  of  the  manner  of  its  use 
or  occupation.  The  word  employed  is  "abut- 
ting property,"  and  not  abutting  "lots"  or 
"blocks,"  and  while  it  may  be  admitted 
this  has  reference  to  real  property  only,  the 
use  of  the  broadly  general  term  is  signifi- 
cant of  a  legislative  purpose  to  include 
within  the  liability  to  special  assessment 
all  real  property  within  the  prescril)e(l 
limits  without  discrimination.  If  the  ternr 
"abutting  property"  fairly  includes  a  rail- 
way right  of  way  bordering  upon  the  street 
improved,  then  the  power  and  authority  to 
charge  it  with  an  assessment  cannot  be 
doubted,  even  though  railways  and  street 
railways  are  not  mentioned  by  name  in  t he- 
statute. 

By  Code  Supp.  §  791i,  "the  right  of  way 
of  any  railroad  company  fronting  or  abut- 
ting upon*'  a  city  street  is  expressly  made 
liable  to  special  assessment  for  street  im- 
provements, and  the  assessment  is  madr 
collectable  by  suit  at  law  as  a  money  de- 
mand. But  counsel  seek  to  avoid  the  effect 
of  this  provision  by  urging  that  the  term 
"railroad"  as  there  employed  should  be  in- 
terpreted as  applicable  to  commercial  rail- 
roads only,  and  having  no  reference  to  street 
railways.  It  cannot  be  denied  that  in 
many,  and  perhaps  most,  instances  in  which 
the  word  "railroad,"  or  "railway,"  is  used 
without  any  term  of  qualification,  it  is  to 
be  given  this  restricted  meaning,  but  this 
is  by  no  means  universal.  For  example,  a 
statute  providing  for  redress  of  injuries 
arising  from  the  neglect  of  "railroad  com- 
panies" has  been  held  to  apply  to  railroads 
of  any  and  all  kinds.  Johnson  v.  Louisville 
City  R.  Co.  10  Bush,  232.  An  act  "to  en- 
able railroad  companies  to  borrow  money" 
applies  to  street  railways.  Chicago  v. 
Evans,  24  111.  56.  In  Massachusetts  Loan  & 
T.  Co.  V.  Hamilton,  32  C.  C.  A.  46,  59  U. 
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8.  App.  403,  88  Fed.  588,  it  was  said  that 
*'railroad"  has  no  such  fixed  definition  as  to 
enable  a  court  to  determine  from  that  word 
alone  whether  it  applies  to  street  railways 
or  not.  See  also  Savannah,  T.  &.  I.  of  H.  R. 
Co.  V.  Williams,  117  Ga.  414,  61  L.R.A. 
249,  43  S.  E.  751.  It  may  be  used  in  a  broad 
sense  to  include  railways  of  whatever  kind 
or  however  operated,  or,  in  its  technical 
sense,  as  not  applicable  to  street  railways. 
In  some  cases  the  circumstances  have  been 
such  that  the  word  "railroads"  has  been 
lield  to  apply  to  street  railways  only.  Peo- 
ple ex  rel.  San  Francisco  &  S.  J.  R.  Co.  v. 
Craycroft,  111  Cal.  544,  44  Pac.  463.  Of  ; 
a  similar  bearing  are  Central  Crosstown 
R.  Co.  V.  Twenty-third  Street  R.  Co.  54 
How.  Pr.  185;  Hestonville,  M.  &  F.  Pass. 
R.  Co.  V.  Philadelphia,  89  Pa.  219;  Gyger 
V.  Philadelphia  City  Pass.  R.  Co.  (Mont- 
(Tomery  v.  Philadelphia  Pass.  R.  Co.)  136 
Pa.  96,  9  L.R.A.  369,  20  Atl.  399;  Price  v. 
States,  74  Ga.  378;  Freiday  v.  Sioux  City 
Rapid  Transit  Co.  92  Iowa,  191,  26  L.R;A. 
246,  60  N.  W.  666.  It  is  very  difficult  to 
suggest  any  good  reason  for  applying  the 
statute  above  cited  to  a  commercial  rail- 
way which  is  not  equally  pertinent  in  the 
vase  of  a  street  railwav. 

But  even  if  we  were  to  hold  with  appel- 
lee that  this  statute  (Code  Supp.  §  791i)  is 
not  applicable  to  street  railways,  we  must 
then  consider  whetlier  the  company  is,  un- 
der the  admitted  circumstances,  entitled  to 
immunity  in  this  case  from  assessment  as  a 
street  railway.  In  the  Freiday  Case,  supra, 
the  railway  company  in  question  was  ele- 
vated above  the  street,  and  performed  all 
the  ordinary  functions  of  a  street  railway, 
but  it  was  still  held  to  be  a  railway  in  the 
ordinary  sense,  and  included  in  the  statute 
governing  railways  generally.  This  conclu- 
sion was  reached  upon  the  theory  that  a 
street  railway  within  the  meaning  of  the 
law  is  one  built  upon  the  surface  of  a  street, 
the  track  conforming  to  the  street  grade, 
and  so  constructed  as  not,  of  necessity, 
to  exclude  the  public  from  the  use  of  the 
part  of  the  street  so  occupied.  In  short,  a 
street  railway  is  part  of  the  public  street. 
Tlie  company  uses  the  street  in  common 
with  other  members  of  the  public  having  no 
exclusive  right  to  the  way  it  occupies.  A 
street  railway  is  a  railway  laid  down  upon 
streets  for  the  purpose  of  carrying  passen- 
gers. Montgomery  v.  Santa  Ana  Westmin- 
ster R.  Co.  104  Cal.  186,  25  L.R.A.  654,  43 
Am.  St.  Rep.  89,  37  Pac.  786.  It  is  a  rail- 
way in  a  street.  Philadelphia  v.  MoManes, 
175  Pa.  28,  34  Atl.  331.  They  must  con- 
form to  the  grades  of  the  streets  they  oc- 
cupy. Rahn  Twp.  ▼.  Tamaqua  &  L.  Street  R. 
Co.  167  Pa.  84,  31  Atl.  472.  It  has  no  ex- 
clusive privilege  in  the  use  of  the   street 


or  part  of  the  street  it  occupies.  Laufer  r, 
Bridgeport  Traction  Co.  68  Conn.  475,  37 
L.R.A.  533,  37  Atl.  379;  Canastota  Knife 
Co.  v.  Newington  Tramway  Co.  69  Conn. 
146,  36  Atl.  1107;  Heilman  v.  Lebanon  & 
A.  Street  R.  Co.  180  Pa.  627,  37  Atl.  119. 
Even  though  operated  like  street  railways, 
they  are  not  such  if  not  built  upon,  or  do 
not  occupy,  streets.  Park  Tax  Case  (Balti- 
more V.  Baltimore,  C.  &  E.  M.  Pass.  R.  Co.) 
84  Md.  1,  33  L.R.A.  503,  35  All.  17.  A 
street  railway  lies  along  and  upon  the 
streets  of  a  city  or  town.  Thompson -Hous- 
ton Electric  Co.  v.  Simon,  20  Or.  60,  10 
L.R.A.  251,  23  Am.  St.  Rep.  86,  25  Pac.  147. 
The  appellee's  railroad,  so  far  at  least  aa 
pertains  to  that  portion  in  controversy,  is 
not  laid  in  or  upon  the  public  street.  It  is 
laid  in  and  upon  its  own  premises,  acquired 
by  purchase  and  deeds  of  conveyance.  Of 
those  premises  it  has  and  exercises  exclu- 
sive use  and  possession.  It  does  not  neces- 
sarily conform  its  grade  (except,  perhaps, 
at  street  crossings)  to  the  grade  of  the 
street  or  public  way  on  either  side  of  it. 
The  public  neither  occupies  nor  uses  it  in 
common  with  the  company  or  otherwise,  or, 
if  such  use  exists  at  any  point,  it  is  not 
grounded  upon  any  public  right.  It  is 
separated  from  the  street  by  a  curb  and  is 
unpaved.  It  is  conceded  that  the  railway 
is  used  for  the  carrying  of  certain  classes 
of  freight.  Such  a  railway  does  not  accord 
with  any  of  the  accepted  deftnitions  of  a 
street  railway.  In  the  Freiday  Case,  hav- 
ing found  that  an  elevated  railway  is  not 
a  street  railway  within  the  meaning  of  the 
law,  we  said:  "If  it  is  not  a  'street  rail- 
way' within  the  statutory  meaning,  then  it 
is  a  'railway'  within  the  meaning  of  Code 
§  464," — which  was  then  under  considera- 
tion. 

Following  the  line  of  reasoning  there 
adopted,  as  this  railway  in  its  ownership 
and  operation  over  the  line  described  is  not 
a  street  railway,  it  is  a  railway  in  the  gen- 
eral sense  as  used  in  the  statute  making 
railway  rights  of  way  subject  to  local  as- 
sessments for  street  improvements.  To  hold 
to  the  contrary  and  sustain  the  plaiutiff's 
contention  is  to  make  it  possible  in  every 
city  for  a  corporation  ostensibly  as  a  street 
railway  company  to  acquire,  by  the  aid  of 
the  city  council  or  otherwise,  title  to  a 
strip  of  convenient  width  along  any  street 
or  boulevard  of  sufficient  width  to  permit 
it,  and  on  this  strip  build  and  operate  its 
road,  exclude  the  public  from  the  common 
enjoyment  and  use  thereof,  and  at  the  same 
time  escape  all  liability  for  the  expense  of 
street  improvement.  It  would  be  an  im- 
peachment of  legislative  intelligence  to  as- 
sume or  believe  that  any  such  result  was  in- 
tended.    It  is  not  necessitated  by  the  Ian-    . 


L.R.A.1918D. 


DES  MOIKES  CITY  R.  CO.  v.  DES  MOINES. 


847 


guage  of  any  statute,  or  by  any  rule  or 
principle  of  law  to  which  our  attention  has 
been  called.  That  sneh  property,  whether 
held  by  an  abaolute  title  or  defeasible  title, 
is  real  estate  is  too  clear  for  successful  con- 
tradiction. Newark  &  H.  Traction  Co.  v. 
North  Arlington.  66  N.  J.  L.  150,  46  Atl. 
o68:  People  ex  rel.  Dunkirk  &  F.  R.  Co. 
V.  Cassity,  46  N.  Y.  46 ;  People  ex  rel.  New 
York  Elev.  R.  Co.  v.  Tax  &  A.  Corors.  82 
N.  Y.  459;  People  ex  rel.  New  York  &  H.  R. 
Co.  V.  Tax  &  A.  Comrs.  101  N.  Y.  322,  4  N, 
E.  127 ;  New  Haven  v.  Fair  Haven  &  W.  R. 
Co.  38  Conn.  422,  9  Am.  Rep.  399. 

If  real  estate,  does  it  ''abut"  upon  the 
street  improved?  If  the  railway  was  laid 
upon  the  surface  of  the  street  it  would  not, 
of  course,  be  liable  to  assessment  as  abut- 
t'ng  property.  In  such  case,  however,  it 
would  come  within  the  statute  which  pro- 
vides for  assessing  against  a  street  railway 
company  the  cost  of  paving  between  its  rails 
and  for  an  additional  1  foot  on  either  side. 
But  the  strip  of  land  assessed  and  the  rail- 
way thereon  are  neither  in  nor  on  the 
street;  it  has  never  been  dedicated  to  the 
public  or  established  as  a  street  by  the  pub- 
lic authorities;  and  the  fact' that  a  public 
street,  or  way,  extends  along  either  side  of 
such  land,  and  tliat  both  such  ways  are 
designated  and  known  by  one  common  name, 
cannot  do  away  with  the  other  patent  fact 
that  such  land  abuts  upon  the  improved 
street  by  which  it  is  bounded.  The  situa- 
tion may  be  aptly  illustrated  as  follows: 
A,  B,  and  C  own  city  lots  adjoining  in  the 
order  named.  The  outer  lots,  owned  by  A 
and  C,  are  each  40  feet  wide,  while  B's  lot 
is  20  feet.  A  and  C  unite  in  dedicating 
their  lots  to  the  public  for  street  purposes, 
but  B  declines  to  unite  therein.  The  dedica- 
tion is  accepted,  and  the  two  40-foot  ways 
are  by  proper  proceedings  ordered  pav&d. 
Would  B  be  permitted  to  escape  liability 
to  assessment  on  the  plea  that  his  land  is 
not  abutting  property?  No  one  would  argue 
in  support  of  such  proposition,  and  we  see 
no  better  reason  for  such  a  holding  in  the 
case  now  before  us.  The  case  is  not  at  all 
parallel  to  the  case  of  a  street  or  boulevard 
along  the  middle  of  which   is  left  an  un- 


paved  parking  space,  as  counsel  argue.  In 
such  case  the  parking  space  is  public  prop 
erty,  the  title  to  which  is  in  the  city.  It 
is  still  a  part  of  the  street,  though,  like 
the  parking  on  either  side  of  the  paved 
way,  it  is  withdrawn  from  public  travel  and 
made  use  of  for  ornamental  purposes.  In 
the  case  at  bar,  as  we  have  already  noted, 
the  strip  of  land  held  by  appellee  is  not  a 
part  of  the  street,  either  by  dedication  or 
otherwise,  and  we  discover  no  reason  for 
exempting  it  from  liability  to  the  same  ex- 
tent proportionally  as  other  lands  within 
the  assessment  district.  Very  directly  in 
point  in  this  respect  is  Shreveport  v.  Shreve- 
port  Traction  Co.  134  La.  568,  64  So.  414. 
where  a  20-foot  strip  of  land  along  the  mid- 
dle of  a  street  was  owned  and  occupied  by 
a  railway  company  and  held  to  be  abutting 
property,  liable  to  special  assessment  for 
street  improvements. 

It  follows  that  the  judgment  and  order 
appealed  from  must  be  set  aside  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  confirm  the  special  assessments  as 
made. 

Reversed. 

Ehrans,  Ch.  J.,  and  Deemer  and  Pres- 
ton, J  J.,  concur. 

A  petition  for  rehearing  having  been  filed, 
the  ifoUowing  Per  Curiam  response  was 
handed  down  on  December  20,  1917  ( — 
Iowa,  — ,  165  N    W    398)  : 

The  opinion,  so  far  as  determining  that 
the  strip  of  ground  on  which  plaintiff's 
tracks  are  laid  is  assessable  for  the  im- 
provement made,  is  adhered  to.  The  trial 
court,  in  decreeing  otherwise,  did  not  pass 
on  the  validity  of  the  assessment  as  made 
by  the  city  council,  and  to  enable  it  so  to 
do.  and  to  enter  such  a  decree  with  reference 
thereto  as  the  law  requires,  the  cause  is  re- 
manded to  the  District  Court,  with  leave 
to  either  party,  if  so  disposed,  to  introduce 
additional  evidence. 

The  order  in  the  last  sentence  is  so  modi- 
fied, and  the  petition  for  rehearing  over- 
ruled. 


NEVADA   SUPREME   COURT. 

STATE  OF  NEVADA  EX  REL.  CITY  OF 

RENO 

V. 

RENO  TRACTION  COMPANY. 

(—  Nev.  —,171  Pac.  375.) 

Removal  of  cause  ^  quo  warranto  pro- 
ceeding ^  suit  by  state. 
A  quo  warranto  proceeding  by  the  state 
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on  relation  of  a  municipal  corporation, 
brought  by  the  attorney  general  to  oust 
a  foreign  corporation  from  the  exercise  of 
its  franchise  to  operate  a  street  railway 
upon  the  city  streets  because  of  its  failure 
to  comply  with  a  provision  of  the  franchise 
as  to  repair  of  streets,  return  of  current, 

Note.  ^  As  to  right  to  remove  to  Federal 
court  a  quo  warranto  proceeding  against  a 
foreign  corporation,  see  annotation  follow* 
ing  this  case,  post,  857,  and  references 
therein  to  annotation  on  related  questions. 


848 


NEVADA  SUPREME  COURT. 


and  maintenance  of  equipment,  is  a  pro- 
ceeding by  the  state,  and  cannot  be  removed 
to  the  Federal  court  on  the  ground  of  di- 
verse citizenship. 

For  other  C€isc8y  see  Removed  of  Causes ^  I,  6, 
in  Dig.  1-52  N.  8, 

(March  15,  1918.) 

MOnON  by  defendant  for  an  order  to  re- 
move to  the  United  States  District 
Court  for  the  District  of  Nevada  a  quo 
warranto  proceeding  brought  to  oust  de- 
fendant from  the  exercise  of  its  franchise 
to  operate  a  street  railway  upon  the  city 
streets.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Goodfello^'.  Moore.  Fella,  Sk 
Orrfck  and  Hoyt,  Gibbons,  French,  A 
Sprin^meyer,  for  defendant: 

If  a  municipal  corporation  is  one  of  the 
parties  to  the  suit  and  a  private  corpora- 
tion or  a  private  individual  is  the  other 
party,  the  suit  is  removable  on  the  grounds 
of  diversity  of  citizenship. 

1  Foster.  Fed  Pr.  6th  ed.  §  47,  pp.  134, 
135;  Lincoln  County  v.  Luning,  133  U.  S. 
520,  33  L  ed.  766,  10  Sup.  Ct.  Rep.  363, 
affirming  30  Fed.  749 ;  Floral  Springs  Water 
Co.  V.  Rives,  14  Nev.  434;  Ysleta  v.  Canda, 
67  Fed.  6;  New  Orleans  v.  Sheppard,  10  La. 
Ann.  268;  State  ex  rel  Tacoma  v.  Tacoma 
R-  &  Power  Co.  244  Fed.  989. 

The  state  has  no  interest  in  franchises 
granted  by  cities  to  municipal  corporations. 

Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  Co 
33   Fed.   721;   Ames  v.  Kansas,   111  U.   S. 
460,  28  L.  ed,  487,  4  Sup.  Ct.  Rep.  437 ;  32 
Cvc.  1414. 

Quo  warranto  proceedings  may  be  tried 
in  the  Federal  courts. 

Ames  V.  Kansas,  111  U.  S.  449,  28  L.  ed 
482,   4    Sup.    Ct.   Rep.   437;    State   ex   rel. 
Hunt  V.  Illinois  C.  R.  Co.  supra 

The  court  should  grant  the  order  of  re- 
moval. 

Duff  V.  Hildreth,  183  Mass.  440.  67  N.  E. 
357;  Richards  v.  Modern  Woodmen.  14  S.  D 
440,  85  N.  W.  999;  North  American  Loan  & 
T.  Co.  V.  Colonial  &  U.  S  Mortg  Co.  3  S.  D. 
690,  54  N.  W.  659;  Marshall  v.  Holmes, 
141  U.  S.  589,  35  L.  ed.  870,  12  Sup.  Ct. 
Rep.  62. 

Messrs.  George  B.  Thatcher.  Attorney 
General,  and  L.  D.  Summerfleld.  for  plain- 
tiff: 

When  the  case  is  found  to  be  a  remov- 
able one,  and  the  conditions  precedent  to  a 
removal  have  been  performed,  then,  and 
not  until  then,  should  the  state  court  ac- 
cept said  petition  and  bond,  and  proceed 
no  further  in  such  suit. 

Moon,  Removal  of  Causes,  §  177 ;  Cr chore 
V.  Ohio  &  M.  R.  Co.  131  U.  S.  240,  33  L. 
ed.  144,  9  Sup.  Ct.  Rep.  692;  28  Cyc.  287. 


The  state  of  Nevada  being  plaintiff,  the 
suit  is  not  removable. 

Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U. 
S.  185,  46  L.  ed.  144,  22  Sup.  Ct.  Rep.  47; 
Postal  Teleg.  Cable  Co.  v.  Alabama,  155  U. 
S.  482,  39  L..  ed.  231,  15  Sup.  Ct.  Rep.  192; 
Germania  Ins.  Co.  v.  Wisconsin,  119  U.  S. 
473,  30  L.  ed.  461,  7  Sup.  Ct.  Rep.  260; 
Stone  V.  South  Carolina,  117  U.  S.  430,  29 
L.  ed.  962,  6  Sup.  Ct.  Rep.  799;  Ames  v. 
Kansas,  111  U.  S.  449,  28  L.  ed.  482,  4  Sup. 
Ct.  Rep.  437;  Re  Silvies  River,  199  Fed. 
495;  West  Virginia  v.  King,  112  Fed.  369; 
Minnesota  v.  Guaranty  Trust  &  S.  D.  Co.  73 
Fed.  i;l4;  Indiana  v.  ToUeston  Club.  53 
Fed.  18;  Grinnel  v.  Johnson,  28  Fed.  2; 
Alabama  v.  Wolffe,  18  Fed.  836;  Darnell  ▼. 
State.  174  Ind.  143,  90  N.  K.  769;  Com.  ex 
rel.  Lucas  v.  Ayer  &  L.  Tie  Co.  117  Ky. 
161,  77  S.  W.  686,  79  S.  W.  290:  Chicago, 
St.  L.  &  N.  0.  R.  Co.  V.  Com.  115  Ky. 
278,  72  S.  W.  1119;  State  v.  Adam*,  9  Ohio 
C.  C.  21,  6  Ohio  C.  D.  46. 

McCarran,  Ch.  J,,  delivered  the  opinion 
of  the  court: 

This  is  an  original  proceeding  in  quo  war* 
ran  to.  The  defendant  has  filed  the  neces- 
sary notice,  petition,  and  bond,  and  has 
moved  this  court  for  an  order  removing  the 
c4use  to  the  United  States  district  court 
for  the  district  of  Nevada,  upon  the  ground 
and  for  the  reason  that  the  controversy  is 
between  citizens  of  different  states  and  tlmt 
more  than  $3,000  is  involved.  It  is  ad- 
mitted by  the  plaintiff  here  that  there  is 
involved  more  than  $3,000.  Objection  ia 
interposed  to  the  removal,  however,  on  the 
ground  that  the  state  of  Nevada  is  party 
plaintiff,  and  therefore  the  controversy  is 
not  between  citizens  of  different  states. 

It  is  the  contention  of  defendant,  as  mov- 
ant in  this  proceeding,  that  the  action  is 
properly  one  between  the  city  of  Reno  as  a 
municipal  corporation  and  the  defendant 
as  a  foreign  corporation.  The  complaint  in 
this  proceeding  is  entitled,  "State  of  Nevada 
ex  rel.  City  of  Reno,  a  Municipal  Corpora- 
tion." The  proceedings  were  instituted  in 
this  court  by  the  attorney  general  of  the 
state  of  Nevada,  after  having  made  applica- 
tion to  this  court  for  leave  to  bring  action 
upon  the  relation  of  tlie  city  of  Reno,  and 
after  having  obtained  orders  granting  leave 
pursuant  to  said  applications.  This  action 
is  commenced  pursuant  to  the  provisions 
of  our  Civil  Practice  Act,  §  714  (§§  56.56 
et  seq..  Rev.  Laws) :  "A  civil  action  may 
be  brought  in  the  name  of  the  state:  1. 
Against  a  person  who  usurps,  intrudes  into, 
or  unlawfully  holds  or  exercises,  a  public 
office,  civil  or  military,  or  a  franchise,  with- 
in this  state,  or  any  officer  in  a  corpora- 
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at 


Section  6657,  Rev.  Laws,  provides:  ''A 
like  action  may  be  brought  against  a  cor- 
poration: 1.  When  it  has  offended  against 
a  provision  of  an  act  by  or  under  which  it 
was  created,  altered,  or  renewed,  or  any 
act  altering  or  amending  such  acts.  2. 
When  it  has  forfeited  its  privileges  and 
franchises  by  a  nonuser.  3.  When  it  has 
committed  or  omitted  an  act  which  amounts 
to  a  surrender  or  a  forfeiture  of  its  cor- 
porate rights,  privileges,  and  franchises.  4. 
When  it  has  misused  a  franchise  or  privi- 
lege conferred  upon  it  by  law,  or  exercised 
a  franchise  or  privilege  not  so  ccmferred." 

Sec.  5668,  Rev.  Laws,  provides:  "The 
attorney  general,  when  directed  by  the  gov- 
ernor, shall  commence  any  such  action," 
etc. 

See.  5659,  Rev.  Laws,  provides:  "Such 
officer  [the  attorney  .general]  may,  upon  his 
own  relation,  bring  any  such  action,  or  he 
may,  on  the  leave  of  the  court,  or  a  judge 
thereof,  in  vacation,  bring  the  action  upon 
the  relation  of  another  person;  and,  if  the 
action  be  brought  under  subdivision  one  of 
the  first  section  of  this  chapter,  he  may  re- 
quire security  for  costs  to  be  given  as  in 
other  cases." 

Sec.  5663,  Rev.  Laws,  provides:  "An  ac- 
tion under  this  chapter  can  be  brought  in 
the  supreme  court  of  the  state  or  in  the 
district  court  of  the  proper  coimty." 

On  the  face  of  the  complaint  it  appears 
that  the  action  is  commenced  by  the  state 
of  Nevada,  on  relation  of  the  city  of  Reno; 
a  municipal  corporation.  After  relating 
the  corporate  existence  of  the  city  of  Reno, 
as  well  as  the  corporate  existence  of  the 
defendant,  the  complaint  proceeds  as  to  the 
adoption  of  a  city  ordinance  by  the  city  of 
Reno,  M'hich  said  ordinance  granted  to  H. 
£.  Ucid,  II.  J.  Gosse,  H.  J.  Darling,  and  S. 
H.  Wheeler,  their  successors  in  interest, 
and  assigns,  a  franchise  to  construct,  main- 
tain, and  operate  a  street  railroad  over  cer- 
tain streets  and  avenues  in  the  city  of 
Reno;  that  thereafter  the  franchise  thus 
granted  to  the  parties  named  was  by  them 
sold  to  the  Reno  Traction  Company,  de- 
fendant in  the  proceedings  instituted  in  this 
court;  that  the  Reno  Traction  Company 
constructed  in  the  city  of  Reno  street  rail- 
way tracks  on  certain  designated  streets 
within  the  corporate  limits  of  the  city  of 
Reno;  that  for  more  than  three  years  last 
past  the  defendant,  Reno  Traction  Company, 
has  wholly  failed,  refused,  and  neglected  at 
its  own  expense  to  keep  the  space  within 
and  between  its  railway  tracks  and  for  2 
feet  on  each  side  thereof  on  certain  desig- 
nated streets  in  as  good  repair  as  the  ad- 1 
joining  street,  although  frequently  directed ' 


by  the  city  council  of  said  city  of  Reno  so 
to  do  during  the  period  aforesaid. 

The  complaint  sets  up,  by  way  of  exhibit, 
ordinance  Xo.  28,  under  which  the  defend- 
ant, Reno  Traction  Company,  obtained  and 
secured  its  franchise,  and  in  violation  of  the 
provisions  of  which  it  is  alleged  the  trac- 
tion company  has  failed,  refused,  and  neg- 
lected to  keep  its  tracks  and  the  space  be- 
tween the  rails  thereof  in  as  good  repair  as 
the  adjoining  street.  Tlie  complaint  fur- 
ther alleges  failure,  refusal,  and  neglect  on 
the  part  of  the  traction  company  to  main- 
tain its  electrical  equipment  used  in  operat- 
ing said  street  railway  so  that  return  cur- 
rents shall  be  carried  according  to  the  most 
approved  method,  so  as  to  avoid,  so  far  as 
possible,  injury  to  water  pipes  through 
property  on  certain  designated  streets;  fur- 
ther, that  for  more  than  three  years  the  de- 
fendant, Reno  Traction  Company,  has  failed, 
refused,  and  neglected  to  run  cars  sufficient 
for  the  transportation  of  nil  desiring  pas- 
sage over  said  railway  tracks  constructed 
under  ordinance  No.  28;  and  that  the  fail- 
ure, refusal,  and  neglect  of  the  defendant 
in  this  respect  was  not  due  to  the  elements, 
riots,  strikes,  litigation,  or  other  unavoid- 
able causes.  The  complaint  avers  failure 
on  the  part  of  the  traction  company  to  com- 
ply with  the  city  ordinance  in  the  way  of 
carrying  lights  on  the  front  and  rear  of  its 
cars  during  the  nighttime,  when  the  same 
were  being  operated  over  the  lines  of  the 
company  on  the  streets  designated. 

Chapter  3  of  the  Judicial  Code  of  the 
United  States,  relative  to  removal  of  causes, 
provides,  inter  alia:  "Any  suit  of  a  civil 
nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  United 
States*  or  treaties  made,  or  which  shall  be 
made  under,  their  authority,  of  which  the 
district  courts  of  the  United  States  are 
given  original  jurisdiction  by  this  title, 
which  may  now  be  pending  or  which  may 
hereafter  be  brought,  in  any  state  court, 
may  be  removed  by  the  defendant  or  de- 
fendants therein  to  the  district  court  of  the 
United  States  for  the  proper  district.  Any 
other  suit  of  a  civil  nature,  at  law  or  in 
equity,  of  which  the  district  courts  of  the 
United  States  are  given  jurisdiction  by  this 
title,  and  which  are  now  pending  or  which 
may  hereafter  be  brought,  in  any  state 
court,  mav  be  removed  into  the  district 
court  of  the  United  States  for  the  proper 
district  by  the  defendant  or  defendants 
therein,  being  nonresidents  of  that  state. 
And  when  in  anv  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which 
is  wholly  between  citizens  of  different 
states,  and  which  can  be  fullv  determined 
as  between  them,  then  either  one  or  more 
of   the   defendants   actually    interested    in 
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sucli  controverBy  may  remove  such  suit  into 
the  district  court  of  the  United  States  for 
the  proper  district"  Judicial  Code  of  the 
United  States,  36  Stat,  at  L.  1094,  chap. 
231,  §  28,  Comp.  Stat.  1916,  §  1010. 

The  motion  for  removal  in  this  case  is 
sought  for  solely  upon  the  ground  that  it  is 
a  controversv  between  citizens  of  different 
states,  the  matter  in  controversy  exceeding, 
exclusive  of  interest  and  costs,  the  sum  of 
$3,000.  In  furtherance  of  this  motion,  the 
movant  here  asserts  that  the  city  of  Reno 
is  the  real  party  in  interest  as  plaintiff, 
and,  it  being  a  citizen  of  the  state  of  Ne- 
vada, defendant  may  properly  demand  re- 
moval, being  a  citizen  of  California. 

^fr.  Moon,  in  his  work  on  the  Removal  of 
Causes,  concisely  states  the  proposition 
thus:  ''When  does  the  duty  of  the  state 
court  'to  accept  said  petition  and  bond' 
arise?  Clearly,  if  the  language  of  the  stat- 
ute is  given  any  force,  it  does  not  arise  un- 
less the  suit  is  a  removable  one  and  the 
petitioner  is  entitled  to  remove  it;  nor  does 
it  arise  in  any  such  case  until  the  petition 
and  bond  have  been  made  and  filed  in  com- 
pliance with  the  statute.  \Vhen  the  case  is 
found  to  be  a  removable  one,  and  the  con- 
ditions precedent  to  a  removal  have  been 
performed,  then,  and  not  until  then,  should 
the  state  court  'accept  said  petition  and 
bond,  and  proceed  no  further  in  such  suit.' " 
Moon,  Removal  of  Causes,  §  177. 

Mr.  Justice  Harlan,  in  speaking  for  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Crehore  v.  Ohio  &  M.  R.  Co.  131  U. 
S.  240,  33  L.  ed.  144,  9  Sup.  Ct.  Rep.  692, 
illuminated  the  subject  by  the  following 
assertion:  "It  thus  appears  that  a  case  is 
not,  in  law,  removed  from  the  state  court, 
upon  the  ground  that  it  involves  a  con- 
troversy between  citizens  of  different  states, 
unless,  at  the  time  the  application  for  re- 
moval is  made,  the  record,  upon  its  face, 
shows  it  to  be  one  that  is  removable.  We 
say  'upon  its  face,'  because  'the  state  court 
is  only  at  liberty  to  inquire  whether,  on  the 
face  of  the  record,  a  case  has  been  made 
which  requires  it  to  proceed  no  further,' 
and  'all  issues  of  fact  made  upon  the  peti- 
tion for  removal  must  be  tried  in  the  cir- 
cuit court.'  ...  If  the  case  be  not  re- 
moved, the  jurisdiction  of  the  state  court 
remains  unaffected,  and,  under  the  act  of 
Congress,  the  jurisdiction  of  the  Federal 
court  could  not  attach  until  it  becomes  the 
duty  of  the  state  court  to  proceed  no  fur- 
ther. No  such  duty  arises  unless  a  case  is 
made  by  the  record  that  entitles  the  party 
to  a  removal." 

It  is  a  well -settled  principle  that  a  city 
as  a  municipal  corporation  is  a  citizen  of 
the  state  within  which  it  exists,  within  the 
meaning  of   the  Judicial   Code.     1   Foster, 


Fed.  Pr.  p.  134;  Vincent  ▼.  Lincoln  County 
(C.  C.)  30  Fed.  749;  Lincoln  County  v.  Lull- 
ing, 133  U.  S.  529,  33  L.  ed.  766,  10  Sup. 
Ct.  Rep.  363;  Loeb  ▼.  Columbia  Twp.  179 
U.  S.  472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep. 
174.  Another  principle  which  we  deem  to  be 
established  beyond  successful  controversy  is 
that  a  suit  between  an  incorporated  city 
and  a  citizen  of  another  state  may  be  re- 
moved for  diversity  of  citizenship.  Ysleta 
V.  Cauda  (C.  C.)  67  Fed.  6.  The  proposi- 
tion before  us  may  be  put  thus:  If  the 
action  is  one  instituted  bv  the  state  as  the 
real  party  in  interest  against  a  foreign  citi- 
zen, the  cause  is  not  removable.  If  the  ac- 
tion is  one  between  the  city  of  Reno  as  plain- 
tiff and  a  foreign  citizen  the  cause  is  re- 
movable, and  the  order  prayed  for  should 
be  entered. 

It  is  the  contention  of  the  movant  here 
that,  inasmuch  as  the  franchise  by  author- 
ity of  which  they  operate  their  street  rail- 
road was  granted  by  the  municipal  cor- 
poration, and  inasmuch  as  the  streets  over 
which  their  street  railroad  is  operated  are 
properly  within  and  under  the  control  of 
the  city  of  Reno,  therefore  it  is  the  mu- 
nicipal corporation  that  is  the  real  party  in 
interest;  hence  the  cause  should  be  removed 
for  diversity  of  citizenship.  It  is  as  a 
proposition  of  law  eminently  established 
that  a  municipal  corporation  is  but  the 
agency  by  and  through  which  the  state  exer- 
cises its  sovereignty  in  a  given  locality.  The 
former  is  the  creature  of  the  latter,  and 
subject  to  its  dominance  and  control  within 
constitutional  limitations.  Reno  v.  Stod- 
dard, —  Xev.  — ,  167  Pac.  317. 

It  is  established  bv  almost  universal  ac- 
ceptation  that  the  state,  acting  through  its 
legislature,  may  exercise  complete  control 
and  dominance  over  the  streets,  avenues, 
and  alleyways  of  towns,  cities,  and  mu- 
nicipal corporations.  This  rule  has  found 
sanction  in  the  expression  of  courts  in  vari- 
ous proceedings  and  for  many  purposes. 
We  find  it  asserted  to  permit  public  service 
corporations  to  lay  pipes  and  wires.  St. 
Paul  v.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn. 
330,  34  L.R.A.  184,  63  N.  W.  267,  66  N. 
W.  649.  68  N.  W.  458;  Hodges  v.  Western 
U.  Teleg.  Co.  72  Miss.  910,  29  L.ILA.  770, 
18  So.  84;  Portland  &  W.  Valley  R.  Co.  v. 
Portland,  14  Or.  188,  58  Am.  Rep.  299,  12 
Pac.  265;  San  Antonio  Traction  Co.  v.  Alt- 
gelt,  200  U.  S.  304,  50  L.  ed.  491,  26  Sup. 
Ct.  Rep.  261;  13  R.  C.  L.  163.  And  where 
it  was  deemed  necessary  to  destroy  a  pub- 
lic highway  for  the  establishment  of  other 
public  works.  Heffkier  v.  Cass  k  Morgan 
Counties,  193  111.  439,  58  L.R.A.  353,  62 
N.  £.  201.  The  rule  has  been  invoked  to 
I  require  a  municipal  corporation  to  appro- 
priate money  for  the  maintenance  of  a  puh- 
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lie  way.  Pumphrey  v.  Baltimore,  47  Md. 
145,  28  Am.  Rep.  446;  Simons  v.  Northup, 
27  Or.  487,  30  L.R.A.  171,  40  Pac.  560.  It 
has  been  upheld  where  by  legislative  action 
the  state  sought  to  control  certain  streets 
of  a  city  and  to  exercise  that  control 
through  commissioners  for  the  purposes  of 
a  driveway.  People  ex  rel.  Bransom  v. 
Walsh,  96  111.  232,  36  Am,  Rep.  135. 

In  the  case  of  Cicero  Lumber  Co.  v. 
Cicero,  176  111.  9,  42  L.R.A.  696,  68  Am.  St. 
Rep.  155,  51  N.  £.  758,  the  court  said: 
"WTiile  it  is  true  that  the  public  highways 
are  for  the  use  of  the  general  public,  it  is  at 
the  same  time  true  that  the  legislature  is  a 
representative  of  the  public  at  large.  As 
such  representative  it  may  grant  the  use  or 
supervision  and  control  over  the  highways 
to  a  municipal  corporation,  so  long  as  the 
highways  are  not  diverted  to  some  use  sub- 
stantially different  from  that  for  which 
they  were  originally  intended.  ...  A 
city  or  incorporated  town  not  only  bears  a 
property  or  private  relation  to  the  state, 
but  it  also  bears  a  political  relation  thereto. 
In  its  political  relation  it  is  merely  an 
agency  of  the  state.  Tlie  municipal  corpo- 
rations of  the  state  are  the  mere  creatures 
of  the  state,  and  exist  by  the  authority  of 
the  legislature  and  subject  to  its  control. 
Hence,  when  a  city  or  incorporated  town 
holds  a  street  for  the  bene  lit  of  the  public  it 
holds  it  for  the  benefit  of  that  entire  public 
of  which  the  legislature  is  the  representative. 
As  the  municipality  is  a  mere  agent  of  the 
state,  the  legislature  can  direct  the  manner 
in  w^hich  it  shall  control  the  streets  within 
its  limits.  The  property  rights  and  ease- 
ments which  the  municipality  has  in  public 
streets,  and  ways  are  held  by  it  at  the  will 
of  the  legislature.  Of  course,  this  state- 
ment is  subject  to  the  further  statement, 
that  such  property  as  the  municipality 
holds  in  its  private  capacity  is  as  much 
protected  by  the  Constitution  as  the  proper- 
ty of  the  private  .citizen.  But  so  far  as  it 
holds  property  as  a  mere  agency  of  the 
government  of  the  state  the  constitutional 
provisions  above  referred  to  have  no  ap- 
plication, because  the  state  can  control  the 
agencies  created  by  it  for  the  purposes  of 
government." 

Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, says:  "The  plenary  power  of  the 
legislature  over  streets  and  highways  is 
such  that  it  may,  in  the  absence  of  special 
constitutional  restriction,  vacate  or  discon- 
tinue .  .  .  them,  or  invest  municipal 
corporations  with  this  authority.  Without 
a  judicial  determination,  a  municipal  cor- 
poration, under  the  authority  conferred  by 
its  charter  ^to  locate  and  establish  streets 
and  alleys  and  vacate  the  same,'  may  con- 
stitutionally order  the  vacation  of  a  street; 


I  and  this  power,  when  exercised  with  due 
'  regard  to  individual  rights,  will  not  be  re- 
strained at  the  instance  of  a  property  owner 
claiming  that  he  is  interested  in  keeping 
open  the  streets  dedicated  to  the  public." 
Dill.  Mun.  Corp.  §  666. 

When  the  defendant  in  this  action, 
through  its  predecessors,  secured  its  fran- 
chise for  the  construction  and  maintenance 
of  a  street  railroad  on  and  over  the  streets 
and  avenues  of  the  city  of  Reno,  it  secured 
this  franchise  by  the  authority  and  grant  of 
the  state  of  Nevada,  acting  by  and  through 
its  duly  authorized  agent,  the  city  of  Reno. 
To  the  city  of  Reno  was  delegated  the  power ' 
to  grant  the  franchise  and  to  pass  ordi- 
nances in  connection  therewith.  This,  how- 
ever, constituted  but  a  delegation  of 
authority  from  the  sovereignty  of  the  state. 
A  municipal  corporation,  it  is  said,  has  no 
powers  which  are  not  derived  from  and 
subordinate  to  those  of  the  state.  This  has 
been  held  even  in  cases  where  the  munic- 
ipal corporation  had  its  existence  before 
the  state  in  which  it  was  located  became  an 
independent  sovereign.  Mt.  Pleasant  v. 
Beckwith,  100  U.  S.  514,  25  L.  ed.  699; 
Williams  v.  Eggleston,  170  U.  S.  304,  42 
L.  ed.  1047,  18  Sup.  Ct.  Rep.  617;  Atty.  Gen. 
ex  rel.  Kies  v.  Lowrey,  199  U.  S.  233,  50  L. 
ed.  167,  26  Sup.  Ct.  Rep.  27.  It  is  stated 
in  the  text  of  Ruling  Case  Law  that  the 
people  of  a  particular  portion  of  a  state,  by 
enjoying  the  privilege  of  self-government, 
acquire  no  vested  right  therein  as  against 
the  legislature  representing  the  people  of 
the  state.  19  R.  C.  L.  731.  That  the  state, 
acting  through  its  legislature,  may  exercise 
supreme  control  over  all  streets,  alleyways, 
and  avenues  has  been  declared  to  be  a  law 
in  nearly  every  jurisdiction  where  the  ques- 
tion has  been  brought  before  the  courts. 
Grand  Trunk  Western  R.  Co.  v.  South  Bend, 
227  U.  S.  544,  67  L.  ed.  633,  44  L.R.A. 
(N.S.)  405,  33  Sup.  Ct.  Rep.  303;  Marietta 
Chair  Co.  v.  Henderson,  121  Ga.  399,  104 
Am.  St.  Rep.  156,  49  S.  E.  312,  2  Ann.  Cas. 
83;  Cummins  v.  Seymour,  79  Ind.  491,  41 
Am.  Rep.  618;  Stanley  v.  Davenport,  54 
Iowa,  463,  37  Am.  Rep.  216,  2  N.  W.  1064, 
6  N.  W.  706;  Ottawa,  O.  C.  &  C.  G.  R.  Co. 
V.  Larson,  40  Kan.  301,  2  L.R.A.  59,  19 
Pac.  661 ;  Crawford  Electric  Co.  v.  Knox 
County  Power  Co.  110  Me.  285,  86  Atl.  119, 
Ann.  bas.  1914C,  933;  Dooly  Block  v.  Salt 
Lake  Rapid  Transit  Co.  9  Utah,  31,  24 
L.R.A.  610,  33  Pac.  229 ;  Re  Smith,  26  Cal. 
App.  116,  146  Pac.  82;  Heppes  Co.  v.  Chica- 
go, 260  111.  506,  103  N.  E.  455;  Wabash  R, 
Co.  V.  Defiance,  167  U.  S.  88,  42  L.  ed.  87, 
17  Sup.  Ct.  Rep.  748;  United  R.  &  Canal  Co. 
v.  Jersey  City,  71  N.  J.  L.  80,  58  AtL  71; 
Hoey  V.  Gilroy,  129  N.  Y.  132,  29  N.  E.  85; 
Simon   v.    Xorthup,   supra;    State   ex   rel. 
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Garner  v.  Missouri  k  K.  Teleph.  Cb.  189 
Mo.  83,  88  S.  W.  41 ;  Prince  v.  Crocker,  166 
Mass.  347,  32  L.R.A.  610,  44  N.  E.  446; 
Council  Bluffs  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  45  Iowa,  338,  24  Am.  Rep.  773; 
La  Harpe  v.  Elm  Twp.  Gas,  Light,  Fuel,  & 
Power  Co.  60  Kan.  97,  76  Pac.  448;  Balti- 
more &  P.  R.  Co.  V.  Reaney,  42  Md.  117; 
Baird  v.  Rice,  63  Pa.  489;  13  R.  C.  L.  163. 
It  was  the  function  of  the  state  to  deter- 
mine as  to  what  conveniences  for  traffic  or 
travel  the  public  might  enjoy  over  the 
streets  or  avenues  of  the  citv  of  Ren<j. 
Cicero  Lumber  Co.  v.  Cicero,  supra;  Bar- 
Vows  V.  Sycamore,  150  111.  588,  25  L,R.A. 
635,  41  Am.  St.  Rep.  400,  37  X.  E,  1096; 
Simon  v.  Xorthup,  27  Or.  487,  30  L.R.A. 
171,  40  Pac.  560. 

The  rule  recognizing  the  sovereignty  of 
the  state  over  the  streets  and  avenues  of  a 
municipal   corporation   within    its   borders, 

'  founded  as  it  is  upon  necessity  and  reason, 
must  be  regarded  as  a  reality,  and  not  a 
fiction.  Ilence  in  this  case  the  state,  look- 
ing to  the  mode  of  travel  that  was  to  be 
furnished  as  an  accommodation  to  the 
public  over  the  streets  and  avenues  of  the 
city  of  Reno,  and  being  sovereign  in  control 
over  tliose  streets  and  avenues,  granted, 
through  its  agent,  the  municipal  corpo- 
ration, a  franchise  to  the  predecessors  in 
interest  of  defendant  here.  The  granting 
of  this  franchise  did  not  constitute  a  relin- 
quishment of  the  sovereignty  held  by  the 
state  over  those  streets  and  avenues,  nor  a 
relinquishment  of  the  power  to  control  the 
letting  and  regulation  of  franchises  on  or 
over  such  streets  and  avenues.  The  city  of 
Reno  as  a  municipal  corporation  may  have 
had  at  all  times  an  interest  co-ordinate  with 
the  state  in  the  letting  of  franchises  for 
public  service  on  the  streets  and  avenues 
within  its  limits.  This,  however,  in  no  wise 
detracted  from  the  sovereignty  or  control 
or  interest  which  the  state  held  in  the 
matter.  If  the  state,  exercising  its  right  of 
control  over  the  streets  of  the  citv  of  Reno, 
was  the  real  party  in  interest,  and  only 
acted  through  its  agent  in  the  granting  of 
the  franchise  to  the  predecessors  of  the  de- 
fendant, then  we  take  it  that  it  will  not  be 
gainsaid  that  the  state  is  the  real  party 
interested,  looking  to  the  carrying  out  of 
the  terms  of  that  franchise  and  the  enforce- 
ment of  the  ordinance  by  and  through  which 
the  franchise  was  in  the  first  instance 
granted.  In  the  action  at  bar  the  state  pro- 
<'eeds  in  this  court  on  tlie  relation  of  the 
city  of  Reno,  but  the  state  of  Xevada  is  the 
plaintiff,  and  the  real  party  in  interest. 

Aside  from  the  fact  that  the  state,  being 
sovereign  over  the  streets  and  avenues  of 
the  city,  is  therefore  the  real  party  in  in- 

'  terest,  hence  the  real  party  plaintiff,  it  must 


be  further  observed  that,  iiiABmuch  as  the 
action  commenced  in  this  oourt  ie  a  special 
proceeding,  which  tinder  our  statute  could 
only  be  instituted  by  the  state  through  its 
attorney  general,  and  which  in  this  instance 
IS  instituted  in  strict  compliance  with  that 
statute,  courts  are  bound  to  regard  the 
state  as  the  real  party  plaintiff.  The  munic- 
ipal corporation  as  such  has  no  power  un- 
der the  statute  to  institute  the  proceeding. 
This  right  is  limited  to  the  state  alone. 
Were  we  to  hold  that  the  municipality  is 
the  party  plaintiff,  as  contended  for  by  de- 
fendant here,  then  for  want  of  authority  in 
the  plaintiff  corporation  the  proceeding 
would  fall,  and  there  would  be  no  cause  of 
action  to  remove. 

In  view  of  the  many  decisions  rendered 
by  the  Federal  courts  and  by  the  Supreme 
Court  of  the  United  States,  we  take  it  that 
it  will  not  be  seriously  contended  that  the 
rule  of  diversity  of  citizenship  operates  for 
the  purpose  of  removal  under  the  Judicial 
Code,  where  the  state  is  a  party  and  the 
other  party  to  the  action  is  a  citizen  of  a 
foreign  state.  The  action  here  is  not  such 
as  may  be  termed  a  "suit  arising  under  tlie 
Constitution  or  laws  of  the  United  States 
or  treaties  made  under  their  authority,**  in- 
asmuch as  a  correct  decision  of  the  matter 
in  controversy  does  not  depend  on  th»»  con- 
struction of  either,  nor  is  the  title  set  up  by 
the  parties,  so  far  as  the  pleadings  are  be- 
fore this  court,  one  such  as  may  be  denied 
by  one  construction  of  the  Constitution  or 
laws  of  the  United  States,  or  su««tain;'d  bv 
the  opposite  construction.  Colien  v.  Vir- 
ginia, 6  Wheat.  379,  5  L.  ed.  28.-»;  Xew  Or- 
leans, M.  &  T.  R.  Co.  v.  IMississippi,  102  V. 
S.  135,  26  L.  ed.  96;  Star  in  v.  New  York, 
115  U.  S.  248,  29  L.  ed.  388,  6  Sup.  Ct.  Rep. 
28.       "A  suit  bv  a  state  in  one  of  its  own 

ft' 

courts  cannot  be  removed."  says  the 
Supreme  Court  of  the  United  States,  "im- 
less  it  l)e  a  suit  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or 
treaties  made  under  their  authority.*'  Ger- 
mania  Ins.  Co.  v.  Wisconsin,  119  U.  S.  473 
30  L,  ed.  461,  7  Sup.  Ct.  Rep.  260.  "A  state 
is  not  a  citizen,"  says  the  Supreme  Court 
of  the  United  States,  "and,  under  the  Judi- 
ciary Acts  of  the  United  States,  it  is  well 
settled  that  a  suit  between  a  state  and  a 
citizen  or  a  corporation  of  another  state  is 
not  between  citizens  of  different  states,  and 
that  the  circuit  court  of  the  United  States 
has  no  jurisdiction  of  it,  unless  it  arises 
under  the  Constitution,  laws,  or  treaties  of 
the  Ignited  States."  Postal  Teleg.  Cable 
Co.  v.  Alabama,  155  U.  S.  482.  39  L.  ed.  231, 
15  Sup.  Ct.  Rep.  192. 

In  the  case  of  Arkansas  v.  Kansas  &  T. 
Coal  Co.  183  U.  S.  185,  46  L.  ed.  144,  22 
Sup.    Ct.    Rep.    47,    the    action    %vas    com- 
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menced  by  the  state  of  Arkansas,  on  the  re- 
lation of  Jo  Johnson,  as  prosecuting 
attorney  for  the  twelfth  judicial  circuit, 
against  a  foreign  corporation  defendant 
The  defendant  filed  a  petition  for  removal  to 
the  United  States  comi;  on 'the  ground  that 
the  relator,  Jo  Johnson,  was  a  citizen  of 
Arkansas^  and  that  the  defendant  was  a 
citizen  of  Missouri.  On  refusal  by  the  state 
court  to  remove,  the  matter  was  taken  to 
the  Federal  court.  The  latter  refused  to 
remand,  and  retained  the  case  for  trial.  On 
appeal  to  the  Supreme  Court  of  the  United 
States,  the  action  of  the  Federal  court  in 
refusing  to  remand  was  reversed.  In  speak- 
ing for  the  court,  Mr.  Chief  Justice  Fuller 
said :  "We  need  not  spend  any  time  on  the 
contention  that  this  was  a  controversy  be- 
tween citizens  of  different  states.  The  cir- 
cuit court  correctly  held  otherwise.  The 
state  of  Arkansas  was  the  party  complain- 
ant, and  a  state  is  not  a  citisen." 

Holding  to  the  same  effect  are  the  cases 
of  Postal  Teleg.  Cable  Co.  v.  Alabama, 
aupra;  Stone  v.  South  Carolina,  117  U.  S. 
430,  29  Ia  ed.  962,  6  Sup.  Ct  Rep.  799. 

We  are  referred  by  defendant  to  a  number 
of  authorities  which  they  claim  to  support 
their  contention  that  this  is  a  case  for  re- 
moval. In  the  case  of  Illinois  ex  rel.  Hunt 
V.  Illinois  C.  R,  R.  Co.  (C.  C.)  33  Fed.  721, 
the  action  was  in  quo  warranto,  brought  in 
the  name  of  the  state  by  the  attorney  gen- 
eral, to  prevent  a  railroad  from  e.xercising 
certain  rights  and  privileges  and  from  con- 
trolling certain  lands.  The  motion  for 
removal  was  based  upon  ownership  in  land 
acquired  under  an  act  of  the  legislature; 
that  subsequently  the  act  granting  the 
land  was  repealed,  and  that  such  repealing 
act  was  in  violation  of  the  provisions  of  the 
Constitution  of  the  United  States  relating 
to  laws  impairing  the  obligations  of  con- 
tracts, and  of  the  14th  Amendment,  declar- 
ing that  no  person  shall  be  deprived  of 
property  without  due  process  of  law.  On 
motion  to  remand  from  the  Federal  circuit 
court  for  the  northern  district  of  Illinois 
the  court  denied  the  motion,  but  rather 
upon  the  ground  that  the  case  was  one  aris- 
ing under  the  Constitution  of  the  United 
States  and  involving  the  interpretation  of 
the  Federal  Constitution,  in  order  to  arrive 
at  a  correct  decision  of  the  question  pre- 
sented. In  that  case  the  question  of 
diversity  of  citizenship  was  not  before  the 
court. 

In  the  case  of  Ames  v.  Kansas,  111  U.  S. 
449,  28  L.  ed.  482,  4  Sup.  Ct.  Rep.  437,  two 
questions  were  considered  by  the  Supreme 
Court  of  the  United  States:  First,  whether 
the  suit  was  of  a  civil  nature,  at  law  or  in 
equity,  arising  under  the  laws  of  the  United 
States;  and  second  whether,  if  it  were  such, 


it  could  be  removed  under  the  Act  of  March 
3,  1875,  inasmuch  as  it  was  brought  by  a 
state  to  try  the  right  of  a  corporation  and 
its  directors  to  exercise  corporate  powers 
and  franchises  within  the  territorial  juris- 
diction of  the  state.  The  purpose  c^  the 
action  was  to  test  the  validity  of  a  con- 
solidation entered  into  between  the  Kansas 
Pacific  Railway  Company  and  the  Union 
Pacific  Railway  Company.  The  case  turned 
solely  upon  the  validity  of  the  consolida- 
tion in  the  light  of  authority  conferred  for 
that  purpose  by  an  act  of  Congress.  In 
arriving  at  a  determination  as  to  the  mat- 
ter, the  court  said:  "If  the  acts  of  Con- 
gress confer  the  authority,  the  consolida^ 
tion  is  valid;  if  not,  it  is  invalid.  Clearly, 
therefore  the  cases  arise  under  these  acts 
of  Congress,  for,  to  use  the  language  of 
Chief  Justice  Marshall  in  Osbom  v.  Bank 
of  United  States,  9  Wheat.  825,  e  L.  ed.  224, 
an  act  of  Congress  'is  the  first  ingredient 
in  the  case, — is  its  origin, — is  that  from 
which  every  other  part  arises.'  The  right 
set  up  by  the  company  and  by  the  directors 
as  well,  will  be  defeated  by  one  construc- 
tion of  these  acts  and  sustained  by  the  op- 
posite construction.  When  this  is  so,  it  has 
never  been  doubted  that  a  case  is  presented 
which  arises  under  the  laws  of  the  United 
SUtes." 

We  are  referred  to  the  case  of  New  Or- 
leans v.  Sheppard,  10  La.  Ann.  268.  Tliere 
the  suit  was  instituted  by  the  municipal 
corporation  for  an  amount  alleged  to  be  due 
for  municipal  taxes.  The  defendant  Shep- 
pard took  a  rule  to  show  cause  why  the  suit 
should  not  be  transferred  to  the  circuit 
court  of  the  United  States,  asserting  in 
furtherance  of  his  motion  that  he  was  a 
citizen  of  the  state  of  Virginia.  The  mu- 
nicipality contested  his  citizenship.  The 
trial  court  held,  under  the  facta  presented, 
that  he  was  a  citizen  of  the  state  of  Louis- 
iana. On  appeal  to  the  Supreme  Court, 
that  tribunal,  reviewing  the  case,  held  that 
on  the  showing  made  the  defendant  had  es- 
tablished his  citizenship  in  the  state  of  Vir- 
ginia, and,  inasmuch  as  the  action  was  be^ 
tween  a  citizen  of  the  state  of  Louisiana 
as  plaintiff  and  a  citizen  of  a  foreign  state 
as  defendant,  the  action  was  properly  re- 
movable to  the  Federal  court.  It  will  be 
noted  that  this  case  turned  rather  on  a 
question  of  fact  than  on  a  proposition  of 
law. 

In  the  case  of  Ysleta  v.  Cauda  (C.  C.) 
67  Fed.  6,  the  controversy  was  between  the 
city  of  Ysleta,  a  municipal  corporation  in 
£1  Paso  county,  Texas,  as  plaintiff,  and  a 
citizen  of  the  state  of  New  York.  There 
the  municipal  corporation  was  suing  In  its 
individual  corporate  capacity,  and  the  case 
was  retained  by  the  circuit  court  of  the 
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United  States  because  this  fact  appeared 
on  the  face  of  the  complaint.  In  the 
matter  at  bar  we  find  from  the  face  of  the 
complaint  that  the  action  is  one  between 
the  state  of  Nevada,  on  the  relation  of  a 
citizen  of  that  state,  and  a  citizen  of  a 
foreign  state.  We  are  at  a  loss  to  discover 
the  analogy. 

In  the  case  of  Vincent  v.  Lincoln  County 
(C.  C.)  30  Fed.  749,  the  action  was  be- 
tween an  individual  citizen  of  a  foreign 
state  and  one  of  the  counties  of  this  state. 
There  it  was  established,  in  conformity 
with  the  decisions  of  this  court  (Waitz  v. 
Ormsby  County,  1  Nev.  370;  Clarke  v.  Lyon 
County,  8  Nev.  181;  Floral  Springs  Water 
Co.  V.  Rives,  14  Nev.  434),  that  a  county 
as  a  municipal  corporation,  or  at  least  as 
a  quasi  municipal  corporation,  was  liable 
to  be  sued  in  any  court  of  competent  juris- 
diction. In  that  action  the  state  was  not 
a  party,  either  nominally  or  otherwise. 

In  the  case  of  Washington  ex  rel.  Tacoma 
V.  Tacoma  R.  &  Power  Co.  (C.  C.)  244  Fed. 
089,  the  action  was  in  the  form  of  a  pro- 
ceeding instituted  pursuant  to  the  Code  of 
the  state  of  Washington  for  a  writ  of 
mandamus  to  compel  the  holder  of  a  street 
railway  franchise  to  operate  cars  on  one 
of  its  lines,  so  as  to  render  an  adequate 
service,  for  the  compensation  of  a  single 
continuous  trip.  The  question  of  diversity 
of  citizenship  was  not  considered  by  the 
court.  We  take  it  from  a  reading  of  the 
opinion  that  it  was  conceded  by  all  parties 
that  the  action  was  instituted  by  the  city 
of  Tacoma,  acting  in  its  individual  cor- 
porate capacity.  The  circuit  court  for  the 
western  district  of  Washington  did  not  as- 
sume to  determine  its  right  to  retain  the 
action  on  the  ground  of  diversity  of  citizen- 
ship. The  court,  after  quoting  from  the 
statute  of  the  state  of  W'ashington  ( Pierce's 
Code,  1905,  §  1408),  said:  *^If  this  suit 
is  such  a  proceeding  as  contemplated  and 
authorized  by  the  above-quoted  section  of 
the  Code,  for  a  writ  of  mandamus  pure 
and  simple,  it  is  not  cognizable  in  this 
court,  and  the  motion  to  remand  should 
be  granted.  It  becomes  necessary,  however, 
for  the  court  to  examine  the  record  and 
form  its  own  conclusion  as  to  the  real  na- 
ture of  the  proceeding,  irrespective  of  the 
means  by  which  the  litigants  propose  to 
obtain  the  relief  desired.  The  affidavit  of 
the  mayor,  which  stands  as  the  complain- 
ant's pleading,  does  not  set  forth  any  duty 
specifically  enjoined  by  law,  nor  any  spe- 
cific right  or  office,  to  the  use  or  enjoyment 
of  which  any  particular  person  is  entitled, 
and  from  which  he  has  been  unlawfully 
precluded.  On  the  contrary,  the  proceed- 
ing is  in  the  interest  of  the  general  public, 
and  the  grounds  of  complaint  are  neglect 
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and  refusal  to  render  the  service  of  a  com- 
mon carrier  in  accordance  with  general 
principles  of  law  and  in  the  discbarge  of 
an  obligation  assumed  by  contract.  In 
other  words,  the  powers  of  a  court  of 
equity  are  invoked  to  compel  the  specific 
performance  of  a  contract." 

In  view  of  the  fact  that  the  question  pre- 
sented in  the  matter  at  bar  turns  squarely 
on  the  question  of  diversity  of  citizenship, 
rather  than  as  to  its  being  an  action  at  law 
or  in  equity  under  the  Constitution  of  the 
United  States  or  the  acts  of  Congress,  the 
Tacoma  Case,  last  cited,  furnishes  neither 
assistance  to  determine  nor  light  to  review 
the  matter  before  us.  If  the  authoritv  last 
reviewed  does  anything,  it  inferentially  sup- 
ports the  position  which  we  take  here.  The 
observation  of  the  court  there  made  is  pnt 
in  the  matter  at  bar;  there  it  is  said:  "If 
this  suit  is  such  a  proceeding  as  contem- 
plated and  authorized  by  the  above-quoted 
section  of  the  Code  [Code  of  Washington], 
for  a  writ  of  mandamus  pure  and  simple, 
it  is  not  cognizable  in  this  court,  and  the 
motion  to  remand  should  be  granted." 

The  proceeding  here  is  that  contemplated 
and  authorized  bv  the  different  sections  of 
the  Code  of  this  state  providing  for  actions 
in  quo  warranto  to  be  instituted  by  the 
state  through  its  adviser  the  attorney  gen- 
eral, against  a  corporation,  basing  such 
proceeding  on  the  several  grounds  nomi- 
nated by  the  statue.  It  is,  therefore,  such 
a  proceeding  as,  in  the  judgment  of  the 
learned  Federal  court  in  the  case  of  Wash- 
ington ex  rel.  Tacoma  v.  Tacoma  R.  k 
Power  Co.  supra,  would  call  for  an  order 
to  remand,  were  it  in  that  jurisdiction. 

Section  1  of  article  8  of  our  Constitution 
provides:  "The  leprislature  shall  pass  no 
special'  act  in  any  matter  relating  to  cor- 
porate powers  except  for  municipal  pur- 
poses; but  corporations  may  be  formed  un- 
der general  laws;  and  all  such  laws  may 
from  time  to  time  be  altered  or  repealed." 

Under  the  provision  of  the  organic  law 
quoted,  plenary  powers  were  reserved  to 
the  legislature  to  enact  laws  dealing  with 
corporations  and  with  franchises  granted  to 
corporations.  Under  this  constitutional 
provision  are  contemplated  statutes  such 
as  that  under  which  this  action  was  com- 
menced. Franchises  such  as  that  held  br 
the  defendant  issue  from  the  sovereign. 
State  ex  rel.  Kansas  City  v.  East  Fifth 
Street  R.  Co.  140  Mo.  539,  38  L.R.A.  218, 
62  Am.  St.  Rep.  742,  41  S.  W.  956.  In 
the  matter  at  bar  the  city  of  Reno  could 
not,  under  the  statute,  bring  this  action 
in  its  own  name.  The  proceeding  is  one 
reserved  to  the  state. 

It  is  suggested  that,  to  justify  this  court 
in  refusing  to  enter  the  order  of  removal, 
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the  action  miMt  be  based  upon  some  aet 
done  in  violation  of  the  common  law  or  of 
tlie  statute  law  of  the  state.  In  this  re- 
spect it  will  be  noted  tliat  the  proceedings 
here  are  based  an  the  violation  of  a  city 
ordinance,  passed  in  conformity  with  and 
under  sanction  and  authority  of  our  stat- 
utes. The  very  suggestion  made  is  dealt 
with  convincingly  by  the  supreme  court 
of  Wisconsin  in  the  case  of  State  ex  rel. 
Atty.  Gen.  v.  Madison  Street  R.  Co.  72 
Wis.  612,  1  L.R.A.  771,  40  N.  W.  487. 
There  it  was  said  that  a  violation  of  the 
ordinance  is  a  violation  of  the  statute  per- 
mitting such  ordinance  and  sanctioning 
such  franchise.  The  court  observed:  **The 
common  council  in  passing  the  ordinance 
acted  as  the  agent  of  the  state  and  as 
public  officers  by  virtue  of  such  delegated 
authority.  The  streets  are  for  the  public 
use,  and  so  also  are  the  street  railways, 
affording  increased  advantages  and  facili- 
ties to  the  public,  and  they  are  primarily 
under  the  control  of  the  legislature,  and 
the  power  of  the  municipalities  in  respect 
thereto  is  entirely  derived  from  the  legis- 
lature. .  .  .  Tlie  immunities  and  privi- 
leges granted  to  the  company  by  the  ordi- 
nance are  as  much  the  franchises  of  the 
corporation  as  if  they  had  been  directly 
granted  by  the  statute  under  which  it  was 
organized.  The  common  council  of  the 
city  of  Madison  is  authorized  to  grant 
them  by  the  statute,  and  such  power  is 
a  delegated  one.  What  the  common  coun- 
cil does  within  that  power  is  done  by  the 
legislature  through  its  agency.  The  public 
has  an  interest  in  these  franchises;  the 
power  to  grant  them,  therefore,  must  be 
derived    from    the    legislature." 

To  the  same  general  effect  was  the  decla- 
ration of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Northern  Transp. 
Go.  V.  Chicago,  99  U.  S.  641,  25  L.  ed.  336. 

It  haa  been  suggested  that  the  ground 
relied  upon  in  these  proceedings  is  based 
entirely  upon  the  violation  of  contractual 
rights  flowing  from  the  franchise  granted 
by  the  -city  of  Reno.  In  our  judgment, 
it  had  better  be  said  to  be  a  proceeding 
where  the  ground  relied  upon  is  the  abuse 
of  corporate  powers  granted  by  the  fran- 
chise and  failure  to  comply  with  the  re- 
quirementa  and  conditions  on  which  the 
franchise  was  acquired.  It  is  a  settled 
principle  of  law  that  the  acts  of  a  corpora- 
tion in  this  respect  can  be  assailed  most 
appropriately  in  direct  proceedings  brought 
by  the  state  for  that  purpose.  Hovelman 
v.  Kansas  City  Horse  R.  Co.  79  Mo.  643; 
Mackall  v.  Chesapeake  &.  O.  Canal  Co.  94 
U.  &  308,  24  L.  ed.  161. 

This  principle  was  asserted,  with  ap- 
proved authorities,  by  the  Supreme  Court 


of  the  United  States  in  the  case  of  Union 
Nat.  Bank  v.  Matthews,  98  U.  S.  628,  25 
L.  ed.  188.  This  very  suggestion  was  made 
to  the  supreme  court  of  Kansas  in  the  case 
of  Olathe  v.  Missouri  &  K.  Interurban  R. 
Co.  78  Kan.  193,  96  Pac.  42.  The  proceed- 
ings there,  as  here,  were  quo  warranto, 
brought  by  the  city  of  Olathe  against  the 
railway  ccmipany,  seeking  to  forfeit  the 
rights  granted  by  the  ordinance  to 
the  corporation.  It  was  contended  by 
the  company  there  that  the  controversy 
indicated  by  the  petition  related  to  mere 
matter  of  contractual  rights  between  the 
city  and  the  company,  and  was  therefore 
not  triable  in  quo  warranto  proceedings. 
The  court  there  referred  to  its  previous  de- 
termination of  the  question  in  the  case  of 
State  ex  rel.  Fullerton  v.  Des  Moines  City 
R.  Co.  136  Iowa,  694,  109  N.  W.  867,  saying: 
"But  it  is  a  thoroughly  well-established 
proposition  that  rights  granted  to  a  cor- 
poration, either  directly,  or  by  the  state  in- 
directly, through  the  act  of  a  minor 
municipality  authorized  by  the  state,  are  to 
be  regarded  as  f  rancliises  no  less  than  is  the 
right  to  be  a  corporation.  Both  classes  of 
rights  are  derived  mediately  or  immediately 
from  the  state,  and  both  are  subject  to  the 
inherent  power  of  the  state  to  guard  against 
their  abuse  by  the  grantee  or  usurpation  by 
a  wrongdoer.  The  occupation  of  the  public 
street  for  railway  purposes  is  not  a  matter 
of  common  right,  and  without  a  legislative 
grant  therefor  the  construction  or  main- 
tenance of  such  a  railway  would  expose  the 
party  responsible  therefor  to  punishment  as 
for  a  nuisance.  The  municipality  to  which 
is  given  authority  to  grant,  such  privilege 
exercises  a  delegated  power  only,  and  it 
cannot  grant  to  any  person  or  corporation 
a  privilege  which  is  confessedly  in  deroga- 
tion of  the  common  right,  in  a  manner 
which  shall  exclude  the  power  of  the  state 
to  inquire  into  its  abuse,  or  to  prevent  the 
subversion  of  the  public  interests  which  the 
legislative  grant  was  intended  to  promote. 
.  .  .  That  the  right  to  occupy  the  public 
streets  with  a  railway  depends  entirely  up- 
on legislative  grant  and  is  therefore  a  fran- 
chise, notwithstanding  the  fact  that  the 
terms  of  Ruch  grant  and  their  acceptance 
constitute  also  a  contract,  is  too  well  set- 
tled to  be  open  to  serious  question.  .  .  . 
Not  only  is  the  application  of  quo  warranto 
or  its  statutory  substitute  to  cases  of  this 
kind  upheld  by  the  overwhelming  weight  of 
authority,  but  it  is  clearly  in  accord  with 
the  dictates  of  sound  public  policy." 

At  this  point,  and  pursuant  to  the  sugges- 
tion made,  it  may  be  w^ell  to  consider  the  na- 
ture of  the  proceeding  instituted  here,  and 
which  defendant  seeks  to  remove.  This  is 
an  action  in  quo  warranto.    The  common- 
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law  \vrit  of  quo  warranto  wae  in  the  na- 
ture of  a  writ  from  the  sovereign,  directed 
to  one  who  claimed  an  office  or  franchise. 
The  pilrpose  in  cases  of  franchise  was  to  re- 
quire of  the  defendant  that  he  show  by 
what  warrant  he  exercised  such.  This 
writ  or  proceedings  identical  in  nature  has 
been  written  into  the  statute  law  of  many  of 
the  states  of  tlie  Union,  and  in  nearly  every 
instance  the  principles  of  the  ancient  writ 
have  been  recognized,  in  that  the  state  has 
been  made  to  take  the  place  of  the  sover- 
eign, the  writ  issuing  from  and  by  the  state 
for  the  purpose  of  inquiring  by  what 
warrant  an  office  or  franchise  is  held  or  en- 
joyed. We  Have  already  made  mention  of 
the  rule  as  to  the  propriety  of  the  proceed- 
ings by  quo  warranto  to  test  the  right  to 
exercise  a  franchise. 

As  regards  foreign  corporations  it  has 
been  generally  held  that  such,  like 
domestic  bodies,  are  subject  to  quo  warran- 
to proceedings  to  try  rights  to  the  enjoy- 
ment of  franchises.  State  ex  rel.  Atty.  Gen. 
V.  Western  Mut.  L.  Ins.  Co.  47  Ohio  St.  167, 
8  L.R.A.  129,  24  N.  E.  392;  Atty.  Gen.  ex 
rel.  Wolverton  Fish  Co.  v.  A.  Booth  &  Co. 
143  Mich.  89,  106  N.  W.  868.  The  proceed- 
ing here,  being  that  of  quo  warranto,  is  to 
be  distinguished  from  a  proceeding  in- 
volving acts  violative  of  contractual  obli- 
gations. So  the  matter  at  bar  is,  by  reason 
of  its  nature,  one  to  be  distinguished  from 
cases  involving  injunctive  proceedings  in- 
stituted to  prevent  municipalities  from  an- 
nulling or  violating  contractual  relations 
by  subsequent  ordinance.  Quo  warranto 
inquires  if,  in  view  of  certain  alleged  con- 
ditions, any  franchise  really  exists. 

One  other  view  of  this  matter  seems  perti- 
nent, in  response  to  the  suggestion.  The 
franchise  which  is  the  subject-matter  of  the 
action  here  was  accepted  and  its  privileges 
enjoyed  subject  to  the  fulfilment  of  condi- 
tions therein  expressly  laid  down.  Under 
the  ordinance  by  which  the  franchise  came 
into  existence,  user  and  improvement  being 
conditions  stated  upon  which  enjoyment 
might  continue,  the  question  cannot  arise  as 
to  the  impairment  of  the  obligation  of  a  con- 
tract, the  company  defendant  having  ac- 
cepted its  franchise  privileges  subject  to  the 
reserved  power  of  the  state  to  question  by 
quo  warranto  proceedings  the  validity  and 
existence  of  that  franchise.  Sioux  City 
Street  R.  Co.  v.  Sioux  City,  138  U.  S.  108, 
34  L.  ed.  898, 11  Sup.  Ct.  Rep,  226;  State  ex 
rel.  Kansas  City  v.  East  Fifth  Street  R. 
Co.  140  Mo.  539,  38  L.R.A.  218,  62  Am.  St. 
Rep.  742,  41  S.  W.  965. 

Reference  is  made  to  §  26  of  the  city 
ordinance  under  which  the  franchise  was 
granted.  The  latter  part  of  that  section 
readfl:     ''The  said  city  shall  thereup<»  be 


Mititled  to  take  such  action  and  institnte 
such  proceedings  as  may  be  necessary  or 
essential  to  have  such  forfeiture  fixed  and 
declared." 

This  provision  in  the  ordinance  of  the  city 
of  Reno  could  not  be  said  to  abrogate  or  sus- 
pend the  plain  provisions  of  the  statutes  of 
the  state  providing  for  actions  such  as  that 
instituted  here.  Indeed,  the  city  could  not 
by  the  mere  adoption  of  this  ordinance  dele- 
gate to  itself  the  sole  power  to  fix  or  declare 
a  forfeiture  of  the  franchise.  The  identical 
question  here  suggested  was  dealt  with  un- 
der a  similar  provision  of  a  city  ordinance 
in  the  case  of  State  ex  rel.  Kansas  City  v. 
East  Fifth  Street  R.  Co.  supra,  where,  re- 
ferring to  the  provision  of  the  ordinance  as 
to  the  right  of  the  city  to  proceed  in  its  own 
name,  the  court  said :  ''The  sovereign  power 
of  the  state  to  proceed  against  defendant 
company  by  quo  warranto  for  forfeiture  of 
its  franchise,  even  at  the  relation  of  the 
city,  cannot  be  contracted  away,  or  in  any 
way  abridged  by  the  city.  At  most,  such  a 
provision  in  the  ordinance  only  provided 
the  city  another  remedy." 

In  this  respect  we  might  with  propriety 
refer  to  similar  analysis  resorted  to  by  the 
supreme  court  of  Massachusetts  in  the  case 
of  Atty.  Gen.  v.  Tudor  Ice  Co.  104  Mass. 
239,  6  Am.  Rep.  227. 

But  there  is  yet  another  view  to  be  ex- 
pressed as  to  this  section  of  the  ordinance. 
It  must  be  presumed  that  this  ordinance 
was  enacted  by  the  city  with  a  view  to 
general  laws  and  statutes  bearing  upon  the 
institution  of  necessary  or  essential  proceed- 
ings to  have  such  forefeiture  fixed  and  de- 
clared. By  the  very  language  of  this  section 
of  the  ordinance  it  is  made  plain  that  the 
city  did  not  limit  itself  as  to  the  manner  or 
mode  by  which,  or  the  jurisdiction  in  which, 
it  would  take  action  or  institute  such  pro- 
ceedings. If  the  city  saw  fit,  as  it  did  here, 
to  make  itself  the  relator  to  its  sovereign, 
the  state  of  Nevada,  that  the  latter  might, 
under  constitutional  rights  and  statutory 
provisions,  institute  this  action,  then  it  has 
done  neither  more  nor  less  than  that  which 
by  the  language  of  the  ordinance  it  declared 
the  right  to  do. 

Assuming  that  the  city,  acting  in  its  own 
name,  could  have  brought  action  to  curtail 
or  annul  the  franchise  held  by  the  defend- 
ant here,  which  is  not  according  to  our  un- 
derstanding of  the  law  (People  ex  rel.  War- 
field  V.  Sutter  Street  R.  Co.  117  Cal.  612,  49 
Pac.  736),  would  the  existence  of  such  a 
right  limit  the  city  to  that  right  only,  if 
other  modes  or  proceedings  for  accomplish- 
ing the  same  result  were  available?  Or 
would  the  existence  of  such  a  right  prevent 
the  state  of  Nevada  from  instituting  this 
action  on  relation  of  the  eityt    Manifestly 
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not.  Neither  the  institutioji  of  this  action, 
nor  the  enactment  of  the  legislature  pro- 
viding for  such,  constitutes  an  abrogation, 
abridgment,  or  circumscription  of  any  right 
acquired  by  the  city  of  Reno  through  the 
special  act  of  incorporation.  In  the 
language  of  §  26  of  the  ordinance  we  find 
nothing  which  attempts  to  take  from  the 
force  and  effect  of  the  general  statute,  nor 
which  would  attempt  to  bind  the  city  to  be- 
come the  sole  party  plaintiff  in  taking  such 
action  or  instituting  such  proceeding  neces- 
sary or  essential  to  have  forefeiture  de- 
clared. 

It  is  asserted  that  to  justify  the  refusal 
of  this  court  to  enter  an  order  of  removal 
under  the  statute  the  action  must  be 
based  upon  some  act  done  in  violation  of 
the  common  law,  or  of  the  statute  law  of  the 
state.  It  will  be  sufficient  to  observe,  in  re- 
sponse to  this  suggestion,  that  the  motion 
for  removal  here  is  Instituted  solely  on  the 
diversity  of  citizenship;  and  in  view  of  the 
.  rule  in  that  respect  so  oft  declared,  the 
movant  here  relies  on  the  asserted  fact  that 
such  diversity  appears  on  the  face  of  the 
complaint.  Growing  out  of  the  suggestion, 
it  may  be  further  observed  that,  in  order  to 
demand  removal  warrantable  from  the  na- 
ture of  the  action,  the  latter  must  be  such 
as,  under  tlie  provision  of  chapter  3  of  the 
Judicial  Code,  constitutes  an  action  in  law 
or  in  equity  arising  under  the  Constitution 
or  laws  of  the  United  States,  which  might 
be  defeated  by  one  construction  of  these  acts 
or  sustained  by  tbe  opposite  construction. 
Ames  V.  Kansas,  supra.  Such  is  not  even 
contended  for  by  eminent  coimsel  here. 

We  must  not  be  undecstood  here  as  decid- 
ing any  matter,  save  and  except  the  question 
of  the  removal  of  the  quo  warranto  proceed- 
ings from  this  court,  where  they  were  insti- 


tuted, to  the  United  States  district  court 
for  the  district  of  Nevada,  on  the  ground  of 
diversity  of  citizenship.  We  do  not,  there- 
fore, assume  to  determine  the  law  of  the 
case  as  regards  the  merits  of  the  quo 
warranto  proceedings.  Many  matters 
touched  upon  in  the  opinion  are  set  up 
arguendo,  and  not  as  matters  which  we 
assume  to  decide.  In  this  prooeeditig  on 
motion  for  removal  there  was  in  fact  but 
one  question  to  be  determined  namely,  as  to 
whether  the  action  here  commenced  was  one 
by  the  city  of  Reno  as  a  citizen  of  tbe  state 
of  Nevada  against  a  citizen  of  a  foreign 
state,  or  one  between  the  state  of  Nevada 
and  a  citizen  of  a  foreign  jurisdiction; 
having  determined  that  it  is  the  latter,  and 
not  the  former,  a  mere  suggestion  as  to  the* 
law  fixing  the  jurisdiction  of  Federal  courts^ 
might  have  served  to  answer  all  other  ques- 
tions. This,  however,  is  not  for  our  con- 
cern. 

We  conclude  the  question,  in  the  light  of 
observations  already  made,  by  saying  that, 
inasmuch  as  the  matter  pending  in  this 
court  is  a  proceeding  instituted  by  the  state 
of  Nevada  as  plaintiff,  in  conformity  with, 
statutory  provision,  notwithstanding  that 
it  is  on  relation  of  the  city  of  Reno,  the 
state,  and  not  the  municipal  corporation,  is- 
the  party  plaintiff.  The  proceeding  here, 
being  one  between  the  state  of  Nevada  and 
a  citizen  of  a  foreign  state,  is  not  an  action 
between  citizens  of  different  states,  hence  is 
not  such  as  may  be  removed  to  the  United 
States  district  court  on  the  ground  of  di- 
versity of  citizenship. 

The  motion  for  removal  is  denied.     It  is- 
so  ordered. 

Coleman  and  Sanders,  JJ.,  concur. 


Annotation — \ 


to  remove  to  Federal  court  a  quo  warranto  proceeding: 
againtt  a  foreign  corporation. 


No  case  other  than  State  ex  rel. 
Reno  v.  Reko  Traction  Co.  ante,  847, 
has  been  found  passing  upon  the  ques- 
tion of  the  removal  to  the  Federal  court 
of  quo  warranto  proceedings  against  a 
foreign  corporation.  In  view  of  the 
question,  which  was  the  turning  point  of 
the  decision  as  to  whether  the  quo  war- 
ranto proceeding  was  to  be  deemed  one 
by  the  state  or  by  the  city,  reference  is 
made  to  the  note  to  Louisville  &  N.  R. 
Co.  V.  Burr,  44  L.R.A.(N.S.)  189,  on  the 
question  as  to  when  an  action  against 
officers  is  deemed  to  be  an  action  against 
the  state.     As  bearing  on  the  general 

L.R.A.1018D. 


subject  of  the  relation  of  the  state  to  its 
municipal  corporations,  attention  is 
called  to  the  L.R.A.  Indexes  under  the 
title,  "Constitutional  Law,"  subtitle, 
"Local  self-government."  The  phase  of 
this  subject  presented  by  the  question 
whether  a  municipal  corporation  in  re- 
gard to  particular  activities  exercises  a 
governmental  function  as  a  mere  agency 
of  the  state,  or  a  private  proprietary 
function  as  an  independent  organism,  is 
dealt  with  in  notes  cited  in  the  L.R.A. 
Indexes  under  the  title,  "Municipal  Cor- 
porations^" subtitle^  "Liability  for  dam- 
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words,  or  to  the  fair  inference  to  be  drawn 
from  his  conduct.'  And  again:  'If  a  party 
has  an  interest  to  prevent  an  act  being  done, 
and  acquiesces  in  it,  so  as  to  induce  a 
reasonable  belief  that  he  consents  to  it, 
and  the  position  of  others  is  altered  by 
their  giving  credit  to  his  sincerity,  he  has 
no  more  right  to  challenge  the  act  to  their 
prejudice  than  he  would  have,  had  it  been 
by  his  previous  license.' " 

In  addition  to  other  considerations  that 
would  probable  preclude  a  conclusion  at 
variance  with  that  necessarily  attained  by 
the  court  below  on  the  matter  of  estoppel 
sought  to  be  asserted,  it  will  suffice  to  say 
that  the  evidence  was  in  irreconcilable  con- 
flict on  the  issues  material  to  the  success- 
ful interposition  of  the  estoppel  sought  to 
be  pleaded.  The  trial  court  saw  and  ob- 
served the  witnesses  who  gave  testimcmy 
bearing  on  the  issue.  Consistent  with  the 
decree  wherein  the  complainant  was  award- 
ed the  full  relief  prayed,  the  conclusion 
must  have  been  attained  that  the  essential 
bases  of  fact  upon  which  the  asserted  es- 
toppel rested  were  not  established  by  the 
respondents  who  sought  to  avail  of  the  es- 
toppel. The  claim  is  that  the  husband,  as 
the  authorized  agent  of  the  complainant, 
unqualifiedly  authorized  Hess  to  make  the 
sale  of  the  lot  to  Courson.  The  conclu- 
sion that  the  husband  was  not  so  empower- 
ed by  the  complainant  (mortgagee)  as 
principal  is  justified  by  the  record.  The 
evidence  did  not  establish  such  an  authori- 
zation by  the  complainant  of  her  husband 


as  her  agent.  Furthermore,  the  court  was 
justified  in  concluding  that  the  husband 
did  not  unqualifiedly  authorize  or  attempt 
to  authorize  Hess  to  sell  the  lot  without 
reference  to,  free  from  the  charge  of,  the 
mortgage  held  by  complainant.  Indeed, 
a  fair  construction  of  what  the  husband 
said  with  reference  to  the  sale  of  the  lot 
would  be  to  refer  it  to  an  effort  on  his  part 
to  permit  the  mortgagor  to  improve  bis 
financial  status  by  or  through  the  substitu- 
tion of  a  security  of  a  value  equal  to  that 
of  the  premises  the  parties  intended  to 
describe  in  the  mortgage.  It  would  be 
wholly  unreasonable  to  suppose  that  the 
complainant  or  her  agent  would  have  con- 
sented, without  any  other  consideration,  to 
the  absolute  relinquishment  of  the  mort- 
gage as  an  encumbrance,  legal  or  equitable, 
upon  the  lot  in  question.  According  to 
the  terms  of  the  mortgage,  the  entire  debt 
had  matured  when  the  bill  was  filed;  and 
the  decree  is  not  affected  with  error  on  that 
account,  since  it  gave  effect  to  these  provi- 
sions of  the  mortgage. 

There  is  in  the  brief  no  insistence  upon 
the  assignment  of  error  bringing  into  ques- 
tion the  propriety  of  the  action  of  the  court 
in  overruling  the  demurrers  to  the  original 
bill.  The  assignment  must  be  held  to  have 
been  waived  under  the  familiar  practice  in 
this    court.    The    decree    is    affirmed. 

Affirmed. 

Anderson,  Ch.  J.,  and  Gardner  and 
ThoBufcs,  JJ.,  concur. 
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MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Appt., 

V. 

T.  E.  LOVEJOY,  Admr.,  etc.,  of  W.  C.  Love- 
joy,  Deceased. 

(—  Ala.  — ,  78  So.  299.) 

Insurance  ^  conditions  In  policy  —  re- 
instatement. 

1.  Statutory  provisions  requiring  condi- 
tions which  will  avoid  a  life  insurance  pol- 
icy to  be  stated  therein  apply  to  reinstate- 
ment of  policies  as  well  as  to  the  original 
contract,  and  therefore  a  provision  in  an 
application  for  reinstatement  avoiding  lia- 
bility in  case  of  suicide  within  a  specified 
time  is  of  no  avail  unless  the  provision  is 
inserted  in  the  reinstated  policy. 
For  other  casea,  eee  Insurance,  III.  «,  £y 

///.  g,  in  Dig.  1-52  N.  S. 

Note. —  As  to  applicability  of  incontest- 
able clause  in  case  of  suiciae,  see  annota- 
tion following  this  case,  post,  870,  and 
references  therein  to  annotations  on  related 
questions. 
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On  Rehearing. 

Same  —  Incontestable  clause  —  suicide* 

2.  The  defense  of  suicide  is  within  a  pro- 
vision of  a  life  insurance  policy  making  it 
incontestable  after  two  years. 
For  other  cases,  see  Insurance,  III.  c,  f,  in 

Dig,  1-52  N.  8, 

(Sayre,  J.,  dissents  from  proposition  1. 
Anderson,  Ch.  J.,  and  Somerville  and 
Gardner,  JJ.,  dissent  from  proposition  2. ) 

(December  20,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Montgomery 
County  in  favor  of  plaintiff  in  an  acticm 
brought  to  recover  the  amount  alleged  to  be 
due  oa  the  life  insurance  policy.    Affirmed 

Statement  by  Gardner,  J.: 

On  the  2d  day  of  March,  1912,  the  Mutual 
Life  Insurance  Company  of  New  York  is- 
sued a  policy  of  insurance  on  the  life  of  W. 
C.  Love  joy,  in  which  there  were  the  follow- 
ing provisions: 
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'*The  Mutual  Life  losurance  Company  of 
New  York,  in  consideration  of  the  annual 
premium  of  $03.90,  the  receipt  of  which  is 
hereby  acknowledged,  and  of  the  payment 
of  a  like  amount  upon  each  2d  day  of 
March  hereafter,  until  twenty  full  years' 
premiums  have  been  paid,  or  until  the  prior 
death  of  the  insured,  promises  to  pay,  at  the 
home  office  of  the  company,  in  the  city  of 
New  York,  upon  receipt  at  said  home  office 
of  due  proof  of  the  death  of  Welcome  0. 
Love  joy,  of  Montgomery  county,  state  of 
Alabama,  herein  called  the  insured,  two 
thousand  five  hundred  dollars  ($2,500),  less 
any  indebtedness  hereon  to  the  company  and 
any  unpaid  portion  of  the  premium  for  the 
then  current  policy  year,  upon  surrender 
of  this  policy,  properly  receipted,  to  his  ex- 
ecutors, administrators,  or  assigns,  the  ben- 
eficiaries, with  the  right  of  revocation. 

"This  policy  and  the  application  therefor, 
copy  of  which  is  indorsed  hereon  or  attached 
hereto,  constitute  the  entire  contract  be- 
tween the  parties  hereto. 

"Except  as  herein  provided,  the  payment 
of  a  premium,  or  instalment  thereof,  shall 
not  maintain  this  policy  in  force  beyond 
the  date  when  the  next  premium,  or  instal- 
ment thereof,  is  payable.  If  any  premium, 
or  instalment  thereof,  be  not  paid  before 
the  end  of  the  period  of  grace,  then  this 
policy  shall  immediately  cease  and  become 
void,  and  all  premiums  previously  paid 
shall  be  forfeited  to  the  company,  except 
as    hereinafter    provided. 

It   is   understood   and   agreed   that  the 


t    risk  of   death  will  not  be  covered   by  the 
/    policy  provided  such  death  occur  by  my  own 
act,  whether  sane  or  insane,  during  the  pe- 
riod of  one  year  next  following  the  date  of 
issue  (as  specified  in  the  application). 

"The  company  shall  not  be  liable  hereun- 
der in  the  event  of  the  insured's  death  by 
his  own  act,  whether  sane  or  insane,  during 
the  period  of  one  year  after  the  date  of  is- 
sue of  this  policy,  as  set  forth  in  the  provi- 
sions of  the  application  indorsed  hereon  or 
attached  hereto  (as  specified  in  the  policy). 

"This  policy  shall  be  incontestable,  ex- 
cept for  nonpayment  of  premiums,  provid- 
ed two  years  shall  have  elapsed  from  its 
date    of    issue. 

''Unless  it  shall  have  been  surrendered 
for  its  cash  value,  this  policy  may  be  rein- 
stated at  any  time  within  three  years  from 
date  of  default  in  payment  of  any  premium, 
upon  evidence  of  insurability  satisfactory 
to  the  company  and  upon  payment  of  the 
arrears  of  premiums,  with  interest  thereon 
at  the  rate  of  five  (5)  per  cent  per  annum, 
and  at  the  option  of  the  insured  either 
(a)  upon  payment  in  cash  to  the  company 
of  any  indebtedness  which  existed  at  said 
date  of  default,  tc^ether  with  interest  there- 


on at  the  above  rate,  or  (b)  upon  reinstate- 
ment thereon  at  the  above  rate,  provided 
such  reinstated  increased  indebtedness  does 
not  exceed  the  loan  value  at  the  date  to 
which  reinstatement  is  made." 

The  insured  failed  to  make  the  payment 
of  the  premium  due  and  payable  March  2, 
1914,  and  continued  in  default  for  more 
than  thirty  days  thereafter.  The  appellant 
gave  notice  to  the  insured  that  the  policy 
had  been  forfeited,  under  its  terms,  because 
of  the  nonpayment  of  the  premium  men- 
tioned. Whereupon,  on  March  14,  1914,  ^ 
the  insured  made  application  for  reinstate- 
ment of  the  policy,  on  a  blank  furnished  by 
the  company,,  signed  by  him,  together  with 
a  medical  examiner's  report,  acting  for  the 
insurance  company.  At  the  same  time,  the 
insured  paid  the  company  the  past- due 
premiums,  with  interest.  The  insurance 
company  approved  the  application :  said  ap- 
plication having  been  made  to  the  com- 
pany's agent  in  the  state  of  Alabama  and 
forwarded  by  said  agent  to  the  home  office 
in  New  York.  In  the  application  for  rein- 
statement, among  other  things,  there  was 
provided  the  following:  "In  consideration 
of  the  placing  in  force  of  the  said  policy, 
I,  the  undersigned  applicant,  agree,  for 
myself  and  all  persons  having  an  interest 
in  said  policy,  that  the  said  company  shall 
not  be  liable  under  said  policy  for  any 
amount  in  any  of  the  following  cases:  (1) 
If  I  shall  die  by  my  own  hand  or  act, 
whether  sane  or  insane,  within  one  year 
from  the  date  of  such  placing  in  force, 
etc." 

The  insured  died  by  his  own  hand  or  act 
on  August  25,  1914,  of  which  due  proof 
was  made  to  the  insurance  company  on 
September  22,  1014. 

Upon  the  trial  of  the  case  in  the  cir- 
cuit court,  the  main  point  sought  to  be 
raised  by  the  various  pleadings  was  whether 
or  not  the  insured,  by  signing  the  applica- 
tion for  reinstatement,  waived  his  legal 
right  subsisting  in  and  created  by  the  origi- 
nal contract  of  insurance  as  set  out  in  the 
policy. 

The  complaint  was  in  Code  form.  Appel- 
lant pleaded  the  general  issue,  and  seven 
special  pleas.  Special  pleas  2,  4,  5,  and 
5a  averred  the  forfeiture  of  the  policy 
for  nonpayment  of  premium,  the  reinstate- 
ment of  the  policy  on  insured's  application, 
and  the  violation  by  insured  of  the  agree- 
ment that  he  would  not  die  by  his  own 
hand  or  act,  whether  sane  or  insane,  within 
one  year  from  the  placing  in  force.  Appel- 
lee demurred  to  these  pleas,  and  the 
demurrers  were  sustained.  One  of  the 
grounds  of  demurrer  assigned  was  that  the 
pleas  do  not  show  that  the  alleged  agree- 
ment of  the  insured,  that  defendant  should 
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not  Ih.'  held  liable  under  said  policy  if  in- 
sured died  bj^  his  own  hand,  was  plaijily 
expressed  in  the  policy  sued  on.  Pleas  7 
and  S  averred  that  insured  committed 
Huieide  on  August  2o,  1914,  Demurrers 
were  interposetl  to  these  pleas  and  sustained. 
Plea  3  was  one  of  set-off,  to  which  no  de- 
murrer was  interposed.  Plea  6  alleged 
a  violation  of  the  terms  of  the  original 
policy,  and  a  forfeiture  thereof  because  of 
the  nonpayment  of  premium,  to  which  no 
demurrer  was  addressed.  Appellee  joined 
issue  on  the  plea  of  set-off,  and  replied 
specially  to  the  sixth  plea  by  filing  special 
replications  3  and  4.  Appellant  demurred 
to  these  replications,  but  the  demurrers 
were  overruled.  Thereupon  appellant  took 
issue  on  the  replieations,  and  filed  special 
rejoinders  Xos.  2,  2a,  3,  3a,  4,  4a.  5,  5a, 
to  the  third  replication,  and  special  re- 
joinders 7,  7a,  8,  8a,  9,  9a,  to  the  fourth 
replication. 

The  court  sustained  appellee's  demurrers 
to  all  of  the  special  rejoinders.  The  case 
was  tried  by  the  court  witliout  a  jury  on 
the  general  issue,  and  special  pleas  3  and 
6,  and  replications  3  and  4.  The  plea  of 
set-off  was  proven,  and  the  court  gave 
judgment  for  appellee  for  the  amount 
idaimed,  less  the  amount  proven  to  be  du(} 
under  the  plea  of  set-off. 

;^^eRsrs.  Stelncr,  ('rum,  &  Weil,  for  ap- 
pellant : 

Parties  to  an  e-\ecutory  contract  may  re- 
scind, ratify,  or  change  its  terms  by  mutual 
eonsent    without    further    consideration. 

Thomason  v.  Dill,  30  Ala.  444;  Cooper  v. 
Mcllwain,  58  Ala.  296:  Robinson  v.  Bullock, 
00  Ala.  554 ;  Baddcrs  v.  Davis,  88  Ala.  307, 
0  So.  834;  Cornisli  v.  Suydam.  99  Ala.  020, 
13  So.  118;  Prestwood  v.Eldridge,  119  Ala. 
73.  24  So.  729;  Klliott  v.  Howison,  140  Ala. 
508.  40  So.  1018;  National  Life  &  Acci.  Ins. 
Co.  V.  Lokey,  166  Ala.  174.  52  So.  45:  (leorgc 
v,  Rol)erts,  180  Ala.  521,  05  So.  345;  Hertz 
v.  Montgomery  Journal  Pub.  Co.  9  Ala.  App. 
178.  62  So.  564;  Pioneer  Sav.  &  L.  Co.  v. 
Xonnemacher,  127  Ala.  521,  30  So.  79. 

The  fact,  without  more,  that  defendant 
acted  on  the  application  of  the  deceased, 
with  the  conditions  named  therein,  by  ac- 
cepting the  terms,  and  reinstated  the  de- 
ceased, was,  within  itself,  a  sufficient  con- 
sideration. 

Davis  V.  Williams,  121  Ala.  .->46.  25  So. 
704;  Electric  Lighting  Co.  v.  Elder  Bros.  1 15 
Ala.  138,  21  So.  983;  Hixon  v.  Hethering- 
lon,  57  Ala.  165;  Moore  v.  First  Xat.  Bank, 
139  Ala.  606,  36  So.  777;  Pioneer  Sav.  & 
L.  Co.  V.  Nonnemacher,  127  Ala.  547,  30  So, 
79. 

When  defendant  accepted  the  applica- 
tion, the  policy  became  effective  as  the  con- 


tract betw^een  the  parties  as  of  that  time; 
and  if  the  condition  in  the  application  pro- 
viding the  insured  would  not  kill  himself 
within  one  year  is  not  binding,  then  un> 
questionably  a  like  clause  in  the  original 
policy   would   be   binding. 

Pacific  Mut.  L.  Ins.  Co.  v.  Galbraith,  115 
Tenn.  471,  112  Am.  St.  Rep.  862,  91  S.  W. 
204;  Teeter  v.  United  L.  Ins.  Aseo.  159  N. 
Y.  411,  54  N.  E.  72;  Ash  v.  Fidelity  Mut. 
Life  Asso.  26  Tex.  Civ.  App.  501,  63  S. 
W.  944;  McCormack  v.  Security  Mut.  L. 
Ins.  Co.  161  App.  Div.  33,  146  N.  Y.  Supp. 
013;  Great  Western  L.  Ins.  Co.  v.  Snavely, 
46  L.R.A.(X.S.)  1056,  124  C.  C.  A.  154,  206 
Fed.    20. 

Tlie  incontestable  clause  is  no  answer  to  A 
defense  based  on  public  policy. 

Ex  parte  Weil.  —  Ala.  — ,  78  So.  528. 

If  the  facts  showed  a  reinstatement  of  the 
policy  irrespective  of  the  conduct  of  defend- 
ant in  acting  upon  the  application  signed 
by  the  deceased,  with  the  promise  as  there- 
in contained,  then  the  effect  would-  be  to 
establish  the  policy  in  force  as  of  that  time : 
and  in  that  event,  the  provisions  of  the  poli- 
cy providing  against  the  insured's  killing 
himself  within  one  year  would  apply. 

Pacific  Mut.  L.  Ins.  Co.  v.  Galbraith,  su- 
pra; Teeter  v.  United  L.  Ins.  Asso.  159  X. 
Y.  411,  54  N.  E.  72;  McCormack  v.  Security 
Mut.  L.  Ins.  Co.  161  App.  Div.  33,  146  N.  Y. 
Supp.    613. 

Plaintiff,  having  admitted  that  the  as- 
sured died  by  his  own  hand  or  acton  August 
25,  1914,  is  judicially  estopped  from  sub- 
sequently attacking  or  trying  to  avoid  the 
same. 

Prestwood  v.  Watson,  111  Ala.  604,  20  So. 
600:  Cornell  University  v.  Parkinson,  59 
Kan.  365,  53  Pac.  139;  Brown  v.  French, 
159  Ala.  645,  49  So.  255;  Wooddy  v.  Mat- 
thews, 194  Ala.  390,  69  So.  007;  Myers  v. 
Bvars,  99  Ala.  484,  12  So.  430;  Ohio  &  M. 
r".  Co.  v.  -McCarthy,  96  U.  S.  258,  24  L.  ed, 
093:  Wilson  v.  Owens  Horse  &  Mule  Co.  14 
Ala.  App.  467.  70  So.  956;  Henderson  v. 
Tennessee  Coal.  Iron  &  R.  Co.  190  Ala.  126, 
07  So.  414;  Knights  of  Modem  Macaliees 
V.  Gillespie,  14  Ala.  App.  493,  71  So.  67: 
Crow  V.  Burtwell,  13  Ala.  App.  468,  69  So. 
382. 

Plaintiff  made  the  second  contract,  ac- 
cepted the  benefits  thereunder,  and  is  now 
bound  by  it,  in  its  entirety.  He  cannot  be 
permitted  to  affirm  the  contract  and  deny 
its   legal   effect. 

Lowy  V.  Rosengrant,  196  Ala.  337,  71  So. 
439;  Gray  v.  Perry  Hardware  Co.  Ill  Ala. 
533,  20  So.  368;  United  States  ex  reL  In- 
ternational Contracting  Co.  ▼.  Lamont,  155^ 
U.  S.  303,  39  L.  ed.  160,  15  Sup.  Ct.  Rep.  97; 
Bissell  V.  Foss,  114  U.  S.  252,  29  L.  ed.  126. 
5  Sup.  Ct.  Rep.  851 ;  McCabe  Constr.  Co.  v. 
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Utah  Constr.  Go.  199  Fed.  976;  Betts  v. 
Ward,  196  Ala.  248,  72  So.  110  J  Harrison 
V.  Alabama  Midland  R.  Co.  144  Ala.  24G, 
40  So.  394,  6  Ann.  Cas.  804;  Builders'  & 
Painters'  Supply  Co.  v.  Lucas,  119  Ala.  202, 
24  So.  416. 

Messrs.  Tilloaaii,  Bradley,  &  Morrow 
also  for  appellant. 

If  the  agreement  reinstating  the  policy 
of  insurance  is  invalid  as  to  the  insurance 
company,  it  is  invalid  as  to  the  policyhold- 
er. If  it  is  good  as  to  the  policyholder,  it 
is  good  as  to  the  insurance  company.  He 
cannot  be  permitted  to  affirm  the  contract, 
and  at  the  same  time  deny  its  legal  effect. 

Birmingham  R.  Light  &  P.  Co.  v.  Jordan, 
170  Ala.  530,  54  So.  280;  Lowy  v.  Rosen- 
grant,  196  Ala.  337,  71  So.  439:  Gray  v. 
Perry  Hardware  Co.  Ill  Ala.  533,  20*  So. 
368;  Betts  v.  Ward,  196  Ala.  248,  72  So. 
110;  Harrison  v.  Alabama  Midland  R.  Co. 
144  Ala.  240,  40  So.  394,  6  Ann.  Cas.  804. 

The  parties  to  the  contract  cannot  waive 
a  defense  which,  if  invoked,  would,  for 
reasons  of  public  policy,  defeat  a  recovery. 

40  Cyc.  256;  29  Am.  &  Eng.  Enc.  Law, 
1107;  Greenhood,  Pub.  Pol.  497;  Coppell  v. 
Hall,  7  Wall.  542,  19  L.  ed.  244;  Collins  v. 
Metropolitan  L»  Ins.  Co.  27  Pa.  Super.  Ct. 
353;  Dessenu  v.  Holmes,  187  Mass.  486, 
106  Am.  St.  Rep.  417,  73  X.  E.  656;  Wash- 
ington Nat.  Bank  v.  Williams,  188  Mass. 
107,  74  N.  E.  470;  Maasillon  Engine  & 
Thresher  Co.  v.  Wilkes,  ■—  Tenn.  ~,  82 
S.  \V.  316;  Pittsburgh  Constr.  Co.  v. 
West  Side  Belt  R.  Co.  151  Fed.  125;  Rit- 
ter  V.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed.  603,  18  Sup.  Ct.  Rep.  300;  Mc- 
Mullen  V.  Hoffman,  174  U.  S.  652,  43 
L.  ed.  1123,  10  Sup.  Ct.  Rep.  839;  l^u- 
telle  V.  Melendy,  19  X.  H.  196,  49  Am.  Dec. 
ir>2;  Burt  V.  Union  Cent.  L.  Ins.  Co.  187 
U.  S.  .362,  47  L.  ed.  216,  23  Sup.  Ct.  Rep. 
130;  General  Electric  Co.  v.  Ft.  Deposit,  174 
Ala.  179,  56  So.  802. 

Messrs.  Ball  &  Samford,   for  appellee: 

TTie  contract  imder  consideration  is  not 
an  executory  contract.  It  is  executory  on 
the  part  of  the  company,  in  the  sense  that 
it  has  done  nothing  towards  performance  on 
its  part,  but  it  is  executed  on  the  part  of 
the  assured,  whereby  he  has  become  vested 
with  the  right  to  the  policy,  which  could 
be   defeated    only    by   his   default. 

1  Cooley,  Briefs  on  Ins.  p.  99 ;  Manhattan 
L.  Ins.  Co.  v.  Warwick,  20  Gratt.  614,  3 
Am.  Rep.  218;  Hamilton  v.  Mutual  L.  Ins. 
Co.  9  Blatchf.  234,  Fed.  Cas.  No.  5,986; 
Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard,  37  N. 
J.  L.  444,  18  Am.  Rep.  741. 

If  the  contract  has  been  executed  on  one 
side,  an  agreement  tliat  it  shall  no  longer 
be  binding,  without  more,  is  void  for  want 
of  consideration. 


Clark,  Contr.  2d  ed.  p.  418;  9  Cyc.  593; 
Rowell  v.  Covenant  Mut.  Life  Aaso.  84  III. 
App.   304. 

The  right  to  reinstatement  depends  on 
the  provisions  of  the  contract;  and  if  the 
provisions  of  the  contract  do  not  make  the 
reinstatement  optional  with  the  officers  of 
the  company,  compliance  with  the  condi- 
tions gives  the  delinquent  an  absolute  right 
to  reinstatement. 

3  Cooley,  Briefs  on  Ins.  p.  2395,  If  (b)  ; 
Boward  v.  Bankers  Union,  94  Mo.  App? 
442,  68  S.  W.  369;  Van  Houten  v.  Pine,  38 
N.  J.  Eq.  72;  Dennis  v.  Massachusetts  Ben. 
Asso.  47  Hun,  338;  McXeil  v.  Southern  Tier 
Masonic  Relief  Asso.  40  App.  Div.  581,  58 
X.  Y.  Supp.  119. 

The  right  to  reinstatement  depends  on 
the  facts  as  they  existed  when  the  applica- 
tion was  made  and  completed,  irrespective 
of  the  subsequent  death  of  the  insured. 
The  right  thus  given  to  the  insured  to  he 
reinstated  is  one  that  will  be  enforced,  by 
the  courts. 

3  Cooley,  Briefs  on  Ins.  p.  2397;  Rowell 
v.  Covenant  Mut.  Life  Asso.  supra;  Hein- 
lein  V.  Imperial  L.  Ins.  Co.  101  Mich.  250, 
25  L.R,A.  027,  45  Am.  St.  Rep.  409,  59 
X.  W.  615;  Bradbury  v.  Mutual  Reserve 
Fluid  Life  Asso.  53  X.  J.  Eq.  306,  31  Atl. 
775;  Bagley  v.  Mutual  Reserve  Fund  Life 
Asso.  39  App.  Div.  655,  57  X.  Y.  Supp. 
1133. 

The  effect  of  a  reinstatement  is  not  the 
making  of  a  now  contract,  but  merely  the 
canceling  of  the  forfeiture,  leaving  the  orig- 
inal contract  in  force. 

Goodwin  v.  Provident  Sav.  Life  Assur. 
Asso.  97  Iowa,  226,  32  L.R.A.  473,  50  Am. 
St.  Rep.  411,  66  X.  W.  157;  3  Cooley,  Briefs 
on  Ins.  p.  2406;  Lindsey  v.  Western  Miu. 
Aid  Soc.  84  Iowa,  734,  50  X.  W.  29 ;  Frencii 
v.  Mutual  Reserve  Fund  Life  Asso.  Ill  X. 
C.  391,  32  Am.  St.  Rep.  803,  16  S.  E.  427. 

A  contract  of  life  insurance  is  not  a  con- 
tract for  a  year,  with  the  privilege  of  re- 
newal from  year  to  year,  but  is  an  entire 
contract  for  life,  subject  to  discontinuance 
and  forfeiture  for  nonpayment  of  a  stipula- 
ted premium. 

Fearn  v.  Ward,  80  Ala.  555,  2  So.  114,  1 
Cooley,  Briefs  on  Ins.  p.  100;  Xew  York  L. 
Ins.  Co.  V.  Statham,  93  U.  S.  24,  23  L.  ed. 
789,    19   Am.    Rep.    612. 

The  insurer  cannot  add  conditions  to  a 
reinstatement  in  addition  to  those  of  the 
original  contract. 

2  Biddle,  Ins.  p.  1122;  Davidson  v.  Old 
People's  Mut.  Ben.  Soc.  39  Minn.  303;  1 
L.R.A.  482,  39  X.  W.  803 ;  Clark,  Contr.  2d 
ed.  pp.  418,  419;  9  Cyc.  593;  Saerwein  v. 
Jamour,  32  Misc.  701,  65  X.  V.  Supp.  501. 

Th2  acceptance  of  the  premiums  due  on 
t^e  insurance  of  Lovejoy,  together  with  the 
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interest  thereon,  after  the  policy  had  lapsed 
•and  before  the  three  years  had  expired,  will 
estop  the  defendant  from  objecting  that 
all  the  formalities  were  not  observed  in  re- 
instating the  policy. 

Hoffman  v.  Supreme  Council,  A.  L.  H.  (C. 
C.)  35  Fo(i.  252;  Mutual  Reserve  Fund  Life 
Asso.  V.  Bozeman,  21  Tex.  Civ.  App.  490, 
o2  8.  W.  94;  Denver  L.  Ins.  Co.  v.  Crane, 
19  Colo.  App.  1,  73  Pac.  875. 

The  wnrrantv  not  to  die  bv  his  own  hand 
within  twelve  months,  as  set  out  in  the  ap- 
plication for  reinstatement,  cannot  avail 
the  defendant  as  a  defense,  because  it  was 
not  plainly  expressed  in  the  policy  issued 
thereon. 

Manhattan  L.  Ins.  Co.  v.  Verneuille,  166 
Ala.  592,  47  So.  72. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

On  March  2,  1912,  appellant  issued  a  poli- 
cy of  insurance  on  the  life  of  W.  C.  Lovjoy, 
containing  a  provision  making  said  policy 
void  on  failure  to  pay  a  premium  within 
thirty  days  after  it  became  payable.  The 
insured  defaulted  in  the  payment  of  the 
premium  payable  March  2,  1914,  and  con- 
tinued in  default  for  more  than  thirty  days 
thereafter.  Appellant  gave  notice  to  the 
insured  that  the  policy  had  been  forfeited 
under  its  terms  because  of  the  nonpayment 
of  the  premium.  The  policy  provided  for 
the  reinstatement  of  same  within  three 
years  from  the  date  of  default  in  the  pay- 
ment of  any  premium  "upon  evidence  of  in- 
surability satisfactory  to  the  company," 
and  also  the  payment  of  the  arrears  of  pre- 
miums with  interest  thereon.  On  March 
14,  1914,  the  insured  made  application  for 
reinstatement,  submitting  his  application 
in  writing,  and  as  a  part  thereof,  also,  thb 
medical  examiner's  report.  At  the  same 
time  he  paid  the  past-due  premiums  with 
interest.  The  premiums  were  accepted,  the 
application  approved,  and  the  policy  rein- 
ptated.  On  August  25,  1914,  the  insured 
died  bv  his  own  hand  or  act,  proof  of  which 
waA  made  to  appellant  on  September  22d 
following. 

In  the  application  for  reinstatement  the 
insured  had  agreed  that  appellant  would 
not  be  liable  under  the  policy  should  he 
die  by  his  "own  hand  or  act,  whether  sane 
or  insane,  within  one  year  from  the  date 
of  such  placing  in  force."  And  the  viola- 
tion of  this  agreement  is  relied  upon  by  the 
appellant  as  a  complete  defense  to  this 
cause  of  action. 

One  of  the  grounds  of  demurrer  assigned 
to  the  pleas  setting  up  this  defense  takes 
the  point  that  it  does  not  appear  that  such 
an  agreement  in  the  application  for  rein- 
statement is  plainly  expressed  in  the  policy 


sued  on,  as  required  under  §  4579  of  the 
Code  of  1907. 

It  is  insisted  on  the  part  of  the  appellant 
that  the  provisions  of  the  above-cited 
statute  have  no  application  to  a  renewal 
or  the  reinstatement  of  a  policy,  but  only 
have  reference  to  the  original  -contract  of 
insurance.  This  question  was  considered, 
however,  by  this  court,  in  the  comparatively 
recent  case  of  Mutual  L.  Ins.  Co.  v.  Allen, 
166  Ala.  169,  61  So.  877,  wherein,  speaki^ig 
as  to  this  subject,  the  court  said:  "\Ve 
are  of  the  opinion,  however,  that  §  4579  is 
broad  enough  to  include  any  contract  or 
agreement  as  to  the  policy,  whether  it  re- 
lates to  the  issuance  of  the  policy,  or  to  a 
renewal,  revivor,  or  reinstatement  of  same. 
The  policy  of  the  statute  was  to  inform  the 
insured  of  his  warranties  affecting  the 
validity  of  his  contract  by  having  them 
expressed  in  the  contract.  If  they  relate 
to  the  issuance  of  the  policy  they  should 
be  expressed  in  the  original  policy.  If 
they  relate  to  a  revival  or  renewal  of  the 
policy,  they  nevertheless  relate  to  the  policy 
contract,  and  should  be  expressed  in  or 
made  a  part  of  the  policy  as  revived  or  re- 
newed." 

See  also  Empire  L.  Ins.  Co.  v.  Gee,  171 
Ala.  435,  55  So.  166;  SatterBeld  v.  Fideli- 
ty Mut.  L.  Ins.  Co.  171  Ala.  429,  65  vSo. 
200;  Mutual  L.  Ins.  Co.  v.  Allen,  174  Ala. 
511,  56  So.  568,  14  Ann.  Cas.  1095,  note. 

Under  the  express  holding,  therefore, 
of  this  court,  the  agreement  in  the  applica- 
tion for  reinstatement,  here  relied  upon, 
in  order  to  be  binding,  should  have  been 
expressed  in,  or  made  a  part  of,  the  policy 
as  revived.  It,  therefore,  not  appearing 
that  this  was  done,  the  agreement  can- 
not be  looked  to,  and  is  consequently  elimi- 
nated from  further  consideration. 

It  is  insisted  by  counsel  for  appellant, 
however,  that  if  this  agreement  is  not  to  be 
looked  to  and  held  binding,  then  the  appel- 
lant may  rely  upon  the  agreement  which 
is  of  like  effect  in  the  policy  as  originally 
issued,  of  date  March  2,  1912.  This  in- 
sistence is  based  upon  the  theory  that, 
although  the  policy  was  dated  March  2, 
1912,  and  the  agreement  that  there  should 
be  no  liability  in  the  event  of  tlie  insurfMl's 
death  by  his  own  act,  whether  sane  or  in- 
sane, was  limited  in  time  by  the  following 
language:  "During  the  period  of  one 
year  after  the  date  of  issue  of  this  policy** 
— nevertheless,  the  reinstatement  of  the 
policy  of  March  14,  1914,  revived  the  same, 
so  that  such  provision  should  read  as  if 
from  the  date  of  the  reinstatement,  and 
not  that  of  the  original  policy.  This  upon 
the  reasoning  that  it  becomes  a  new  con- 
tract, as  if  then  for  the  first  time  issued; 
and  our  attention  is  directed  to  the  case  of 
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Pacific  Mut.  L.  Ins.  Co.  v.  Galbraith,  115 
Tenn.  471,  112  Am.  St.  Rep.  862,  91  S.  W. 
204,  which  supports  that  view.    We  have 
jcad  with  much  interest  the  opinion  of  the 
Tennessee    court    in    the    above-cited    case. 
The    authorities    upon    the    question    are, 
however,  in  conflict.  See  note  in  Gans  v. 
.^Ltna  L.  Ins.  Co.  L.R.A.1915F,  703.     It  is 
.  a  well-recognized  rule  that  insurance  con- 
tracts are  to  be  liberally  construed  in  favor 
'  of   the   insured,   and,   upon   due  considera- 
,  lion   of  the  question,  we  are  of  the  opinion 
I  that    the    holding   in    the   Galbraith    Case, 
supra,   is  not  in  harmony  with   this  rule 
of  construction,  and  we  must  respectfully 
decline  to  follow  it. 

Ph'as  7  and  8  set  up  as  a  defense  that 
the  insured  died  by  his  "own  hand  or  act, 
— committed  suicide."  In  Supreme  Com- 
mandery,  K.  G.  R.  v.  Ainsworth,  71  Ala. 
436,  46  Am.  R^.  332,  this  court,  speaking 
of  a  similar  plea,  said:  "The  plea,  con- 
sequently, attaching  to  its  own  words  their 
known  legal  signification,  when  used  in 
or  applied  to  contracts  of  life  insurance, 
imports  voluntary,  intentional  deprivation 
of  self -existence  by  tlie  assured  while  in  his 
senses.  .  .  .  Such  an  act  l^ing  shown, 
if  it  is  intended  to  excuse  it,  because  of 
the  mental  unsoundness  of  the  assured  at 
the  time  of  its  commission,  the  fact,  the 
matter  of  excuse,  ought  to  have  been  replied 
by  th(i  plaintiff.  The  presumption  of  law 
is  in  favor  of  sanity,  and  the  burden-  of 
proving  insanity  rests  upon  the  party 
alleging  it.'* 

The  case  of  Ex  parte  Weil,  —  Ala.  — ,  78 
So.  528,  a  review  by  certiorari  of  the  deci- 
sion of  tlie  court  of  appeals,  is  an  authority 
for  the  view  that  the  incontestable  clause 
in  the  policy  here  considered  is  no  answer 
to  a  defense  based  upon  the  voluntary,  in- 
tentional deprivation  of  self -existence  by 
the  assured  while  in  his  sound  mind.  This 
is,  in  our  opinion,  but  the  logical  result  of 
the  decision  of  this  court  in  the  Ainsworth 
Case,  supra,  and  we  cite  it  with  approval; 
also  the  decision  of  the  North  Carolina 
supreme  court  in  Scarborough  v.  American 
Nat.  Ins.  Co,  171  N.  C.  363,  L.R.A.1918A, 
896,  88  S.  E.  482.  Ann,  Cas.  1917D,  1181, 
where  the  Ainsworth  Case  is  quoted. 

In  the  Ainsworth  Case  it  is  pointed  out 
that  an  express  agreement  to  pay  the  insur- 
ance money  to  the  assured,  in  the  event  he 
comjuitted  suicide,  would  be  repudiated 
by  the  court  as  oirensive  to  law  and  good 
morals,  and  thus  the  public  policy  of  this 
state  was  clearly  and  unmistakably  declared 
as  far  back  as  1882,  and  has  not  been 
questioned  since  that  time,  either  by  the 
courts  or  the  legislature.  The  quotation 
from  the  Ainsworth  Case,  supra,  in  regard 
to  the  plea  setting  up  self-destruction  as  a 


defense,  discloses  that  pleas  7  and  8  were 
sufficient,  and  were  not  subject  to  the  de* 
murrers  interposed  thereto.  There  was 
error  therefore  in  sustaining  the  demurrer 
to  these  pleas.  If  plaintiff  desired  to  avoid 
the  same  on  the  ground  of  mental  unsound- 
ness of  the  assured  at  the  time  of  the  com- 
mission of  the  act,  this  should  have  been 
brought  forward  by  way  of  replication,  and 
the  issue  of  fact  thus  presented  for  deter-  ■ 
mination.  For  the  error,  therefore,  in 
sustaining  the  demurrers  to  pleas  7  and  8, 
the  judgment  of  the  court  below  will  bo 
reversed. 

What  we  have  here  said  disposes  of  the 
mjeritorious  questions  presented  on  this 
appeal,  although  we  have  not  treated  the 
numerous  pleas,  replications,  and  re^ 
joinders,  together  with  the  demurrers  there- 
to, separately.  So  far  as  appears  from 
the  record  before  us,  the  conclusion  which 
we  have  here  announced  leaves  but  the  one 
issue  of  fact  to  be  determined, — that  is,  as 
to  the  mental  soundness  of  the  assured,  if 
replications  to  pleas  7  and  8  are  filed 
presenting  the  same. 

Reversed  and  remanded. 

All  the  Justices  concur,  except  Snyre,  J., 
who  dissents. 

On  application  for  rehearing. 

A  petition  for  rehearing  having  been  filed, 
Maylleld,  J.,  on  March  23,  1918,  handed 
down  the  following  additional  opinion: 

On  this  application  for  a  rehearing  the 
majority,  consisting  of  McClellan,  Sayre, 
and  Thomas,  JJ.,  and  the  writer,  have 
reached  the  conclusion  that  we  were  in  error 
on  the  original  hearing,  in  so  far  as  we 
held  that  the  ^incontestable  clause"  in  the 
insurance  contract  or  policy  sued  on  did  not 
estop  or  preclude  the  defendant  insurance 
company  from  setting  up,  as  a  defense  to 
this  action  on  the  policy,  that  the  insured 
committed  suicide  or  took  his  own  life 
while  sane.  This  clause  reads  as  follows: 
"This  policy  shall  be  incontestable,  except 
for  nonpayment  of  premiums,  provided  two 
years  shall  have  elapsed  from  its  date  of 
issue." 

The  two  years  from  its  date  had  elapsed 
before  the  death  of  the  insured,  and  at 
that  date  all  premiums  had  been  paid;  and 
hence,  by  the  very  terms  of  the  contract  of 
imsurance,  the  policy  was  incontestable. 
To  allow  the  insurance  company  to  set  up 
this  defense,  in  order  to  defeat  the  action, 
would  be  to  ignore  this  clause  of  the  con* 
tract,  or  to  make  and  enforce  a  new  con- 
tract for  the  parties. 

Without  either  affirming  or  denying  that 
suicide  while  sane  is  a  crime,  or  that  it  is 
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not  within  the  risk  of  a  life  insurance  policy 
unless  expressly  so  provided,  or  that,  if  so 
provided,  the  provision  would  be  void  as 
against  public  policy,  we  hold  that  the  ob- 
ject and  effect  of  the  incontestable  clause 
is  to  prevent  any  such  questions  from 
arising,  or  being  set  up  by  the  insurer  as  a 
defense  to  an  action  on  the  contract,  after 
the  death  of  the  insured.  We  fail  to  see 
why  such  a  clause  or  provision  is  not  valid, 
or  why  the  courts  should  not  enforce  it. 
We  cannot  presume,  in  the  absence  of  proof, 
that  either  party  to  the  contract  intended 
to  violate  the  law,  or  to  make  a  contract 
against  public  policy.  If  parties  to  an 
insurance  contract  or  any  other  contract 
should  attempt  to  incorporate  a  provision 
in  violation  of  a  statute  or  against  public 
policy,  the  attempt  would  fail;  the  contract 
would  be  void,  and  would  not  be  enforced  by 
the  courts.  The  contract  of  insurance  here 
sued  upon,  on  its  face  shows  no  such  at- 
tempt on  the  part  of  either  party.  The 
incontestable  clause  in  question  was  not, 
so  far  as  we  are  informed,  intended  by 
the  parties  or  either  of  them  to  be  given 
such  effect.  No  court,  so  far  as  we  are 
advised,  has  construed  such  clause.  Cer- 
tain it  is  that  this  court  has  never  con- 
strued such  a  clause.  No  such  clause  was 
involved  in  the  Ainsworth  Case,  71  Ala. 
436,  4G  Am.  Rep.  332,  and  hence  that 
decision  cannot  be  held  to  be  an  authority 
against  the  present  holding.  Nor  was  any 
such  clause  involved  in  the  case  of  Ritter 
V.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42  L, 
ed.  693,  18  Sup.  Ct.  Rep.  300.  The  legal 
principle  involved  and  decided  in  these  two 
oases,  and  since  recognized  and  followed, 
is  well  stated  in  the  former  (our  own)  case, 
by  Brickell,  Ch.  J.,  as  follows:  "Death,  the 
risk  of  iifo  insurance,  the  event  upon 
which  the  insurance  money  is  payable,  is 
certain  of  occurrence;  the  uncertainty  of 
the  time  of  its  occurrence  is  the  material 
element  and  consideration  of  the  contract. 
It  cannot  be  in  the  contemplation  of  the 
parties  tliat  the  assured,  by  his  own  crim- 
inal act,  shall  deprive  the  contract  of  its 
material  element, — shall  vary  and  enlarge 
the  risk,  and  hasten  the  day  of  payment  of 
the   insurance   money."     71    Ala.    430,   447. 

The  concrete  question  decided  in  tlie 
Ainsworth  Case,  as  stated  by  Freeman,  in 
his  headnote  of  the  case,  was  as  follows: 
"Under  a  contract  of  life  insurance  issued 
by  a  mutual  company,  conditioned  to  be 
subject  to  any  by-laws  thereafter  to  be 
enacted,  the  insured  is  bound  by  subsequent 
by-laws  forfeiting  such  policies  wh<»n  the 
insured  should  die  by  his  own  hand,  sane 
or  insane." 

These  cases,  therefore,  are  not  decisions 
contrary  to  our  present  holding  on  the  re- 


hearing. There  was  no  incontestable 
clause  in  the  contracts  there  under  con- 
sideration, and  hence  there  could  have  been 
no  decision  of  the  question,  whatever  may 
have  been  the  dicta. 

These  incontestable  clauses  are  material 
and  valuable  provisions  in  contracts  of  life 
insurance.  Thev  are  stressed  bv  insurance 
companies  as  being  valuable  to  the  insured 
or  to  the  beneficiary,  because  affording  the 
assurance  that  if  the  insured  lives  up  to 
his  contract  the  company  will  not,  upon 
his  death,  contest  the  payment  of  the 
amount  agreed  to  be  paid,  though  without 
such  provision  the  company  would  have  a 
good  defense.  It  would  not  do  to  treat 
such  classes  as  mere  glittering  generalities, 
inserted  in  the  contract  by  the  insurer  to 
induce  persons  to  insure  in  the  company 
offering  same,  rather  than  in  a  company 
not  so  in  advance  agreeing  to  waive  all  de- 
fenses, except  those  specified,  and  then  allow 
the  insurer  to  defend  as  if  it  had  not,  for 
a  consideration,  agreed  to  waive  its  right 
to  defend.  Unquestionably,  the  insurance 
company  can  waive  any  defense  after  death ; 
and  we  see  no  reason  why  it  cannot,  as  a 
part  of  the,  c<Mitract,  waive  before  death 
the  riglit  to  defend.  Of  course  if  it  is 
made  to  appear  that  the  making  or  procur- 
ing of  such  a  stipulation  was  a  mere  at- 
tempt to  avoid  or  evade  the  law,  or  a 
scheme  on  the  part  of  the  insured  to  induce 
the  company  to  insure  his  life  against  sui- 
cide while  sane,  intending,  at  the  time,  to 
take  his  own  life  while  sane,  then  the  de- 
fense might  be  availing  notwithstanding 
the  incontestable  clause  which  was  thus 
procured  by  fraud.  In  such  case  there 
would  not  in  law  be  a  binding  contract, 
because  of  the  inherent  intent  to  violate 
or  evade  the  law,  or  of  actual  fraud  in  pro- 
curing the  contract  of  insurance.  It 
would  not  be  a  case  of  forfeiture  of  rights 
under  a  contract,  nor  a  case  of  risks  not 
included  within  «the  contract,  but  a  case, 
in  reality,  of  no  contract.  It  is  not,  how- 
ever, necessary  for  us  now  to  decide  this 
question ;  nor  do  we  mean  to  bind  ourselves 
by  what  we  say,  for  we  find  the  authorities 
divido<i  on  the  issue  whether  or  not  all 
questions  as  to  fraud  in  the  procuring  of 
the  contract  of  insurance  are  foreclosed  bv 

• 

such  incontestable  clauses,  where  the  as- 
surer is  allowed  a  vear  or  more  in  which  to 
investigate  these  questions  of  fraud  in  pro- 
curing tlie  insurance.  It  will  be  time  to 
decide  these  questions  when  they  arise. 
\^'hat  we  now  say  is  only  arguendo. 

There  is  nothing  on  the  face  of  the  policy 
now  under  consideration  to  show  that  there 
was  any  attempt  to  violate  or  evade  the 
law,  nor  anvthing  there  appearing,  or 
aliunde,  to  show  that  the  insured,  in  pro- 
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<^arlng  it,  attempted  to  perpetrate  a  fraud 
upon  either  the  company,  the  law,  or  the 
'ptihlic.  Insurance  contracts  should  be  con- 
^tmefl  as  a  whole,  in  order  to  ascertain  the 
intention  of  the  parties.  We  cannot  pre- 
•mme,  in  the  absence  of  any  evidence,  tliat 
a  party  would  take  out  an  insurance  policy 
'with  the  intent  to  commit  suicide  two  or 
more  vears  thereafter,  or  to  lose  his  life 
W  criminal  action  or  by  being  executed; 
nor  can  we  presume,  in  the  absence  of  law, 
tliat  the  insured  intended  by  the  contract  to 
]>erpetrate  a  fraud  upon  the  insurance  com- 
pany. The  insured  is  never  permitted  to 
write  his  own  contract  of  insurance.  It  is 
written  or  printed  by  the  insurance  com- 
pany, and  for  this  reason,  as  well  as  others, 
the  policy,  when  doubtful,  is  construed 
against  the  insurer,  who  writes  the  con- 
tract and  proposes  the  terms  and  condi- 
tions, which  are  accepted  or  agreed  to  by 
the  insured.  Forfeitures  are  not  favored 
by  the  law,  and  the  insurer  may  waive  prc- 
"visions  in  the  policy  or  contract  intended 
for  his  or  its  benefit. 

Construing  this  contract  as  a  whole,  it 
Beems  that  if  the  insured  dies  within  two 
years  of  its  date,  the  insurance  company 
may  contest  the  cause  of  the  death,  or  may 
pet  up  fraud  or  misrepresentation  in  the 
procuring  of  the  insurance,  or  any  other 
matter  that  would  be  a  defense  to  the  ac- 
tion on  the  policy;  but  if  he  does  not  die 
•within  two  years  from  issuance  of  policy, 
iuid  he  pays  all  the  premiums  agreed  to 
be  paid,  then  the  insurance  company  will 
not  oontest,  or  refuse,  the  payment  of  the 
amount  agreed  to  be  paid,  on  any  ground 
whatever.  It  was  not  an  agreement  to  pay 
him,  his  estate,  or  the  beneficiary,  that 
amount  if  he  committed  suicide  or  was  ex- 
ecuted by  virtue  of  the  criminal  law,  or  in 
any  other  manner  contributed  to  his  own 
death.  The  company  merely  agreed  and 
1>omid  itself  that  it  would  not  litigate  any 
of  these  questions,  though  without  the  in- 
contestable clause  they  would  be  a  defense. 
To  say  that  the  clause  applies  to  all  other 
defenses  except  suicide  while  sane,  or  death 
by  wrongful,  criminal  act  of  the  insured,  is 
to  read  into  the  policy  terms  which  are 
not  there,  and  which  the  very  language  of 
the  policy  excludes. 

Mr.  Freeman,  in  a  note  to  the  report  of 
the  case  of  Si:preme  Conclave,  I.  O.  H.  v. 
Miles,  84  Am.  8t  Eep.  528,  554,  655,  has 
well  digested  the  law  as  to  the  effect  of 
incontestable  clauses,  when  the  insured 
takes  his  own  life.  It  is  there  said:  "Al- 
though an  application  for  life  insurance 
stipulates  that  tlie  insurer  shall  not  assume 
liability  for  the  death  of  the  insured  by  his 
own  band,  yet  if  the  policy  declares  that, 
subject   to   the   stipulations   requiring   the 


payment  of  premiums  on  extrahazardous 
occupations,  a  claim  under  the  policy  by 
death  occurring  more  than  two  years  after 
its  date  shall  be  incontestable  except  for 
fraud  in  obtaining  the  policy,  the  insurer 
is  liable  for  the  death  of  the  insured  by  his 
own  hand  occurring  more  than  two  years- 
after  the  issuing  of  the  policy.  Ooodwin- 
V.  Provident  Sav.  Life  Assur.  Asso.  9T 
Iowa,  226,  32  L.R.A.  473,  59  Am.  St.  Rep. 
411,  66  N.  W.  1.57.  To  the  same  effect 
is  Patterson  v.  Katural  Premium  Mut.  L. 
Ins.  Co.  100  Wis.  118,  42  L.K.A.  253,  69 
Am.  St.  Rep.  899,  75  N.  W.  980,  where  the 
policy  provided  that  it  should  be  absolute- 
ly incontestable  from  the  date  of  its  delivery 
and  acceptance  except  for  the  nonpayment 
of  premiums  or  misstatements  of  age.  In 
line  with  these  decisions  is  that  in  Simpson 
v.  Life  Ins.  Co.  115  N.  C.  393,  20  S.  E.  517. 
So  if  the  policy  provides  that  the  insurer 
does  not  assume  the  risk  of  the  death  of  the 
insured  by  his  own  hand,  sane  or  insane,  but 
that  such  condition  may  be  waived  in  writ- 
ing, and  then  provides  that  after  five  years 
from  date  the  policy  shall  be  incontesta- 
ble from  any  cause  except  nonpayment  of 
dues  or  mortuary  assessments  if  the  age  of 
the  applicant  is  correctly  stated,  the  compa- 
ny is  liable  for  the  full  amount  of  the  poli- 
cy, if  the  insured  commits  suicide  or  dies 
by  his  o^vn  hand  more  than  five  years  after 
the  policy  is  issued,  provided  the  insured 
has  stated  his  age  correctly,  and  all 
dues  and  assessments  have  been  paid  up  to 
the  time  of  his  death.  Mareck  v.  Mutual 
Reserve  Fund  Life  Asso.  62  Minn.  39,  54 
Am.  St.  Rep.  613,  64  N.  W.  68.  If  the  poli- 
cy provides  that,  if  it  shall  be  in  force  for 
five  years,  it  shall  thereafter  be  incontesta- 
ble from  any  cause  except  for  nonpayment 
of  dues,  but  also  provides  that  if  the  insured 
shall  die  by  his  own  hand,  whether  volun- 
tary or  involuntary,  sane  or  insane,  the 
company  shall  not  be  liable,  the  suicide  of 
the  insured  after  the  policy  has  Ixicn  in 
force  for  five  years  does  not  relieve  the  in- 
surance company  from  liability.  Mutual 
Reserve  Fund  Life  Asso.  v.  Payne,  —  Tex. 
Civ.  App.  — ,  32  S.  W.  10G3." 

In  the  case  of  Sun  L.  Ins.  Co.  v.  Taylor, 
108  Ky.  408,  94  Am.  St.  Rep.  383,  56  S.  W. 
668,  the  opinion  reviews  the  decision  and 
textbooks.  ThAt  decision  is  well  headnoted 
as  follows:  "A  life  insurance  policy  provid- 
ing that  it  shall  be  incontestable  'if  tlic 
insured  shall  die  three  or  more  vears  after 
the  date  hereof,  and  after  all  due  premiums 
shall  have  been  received  by  the  company,'  is, 
after  compliance  with  such  provision,  in- 
contestable, although  it  also  contains  a  pro- 
vision that  it  shall  be  void  *if  the  insured 
dies  in  consequence  of  his  own  criminal  ac- 
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tion/  and  his  death  is  in  lact  caused  by 
such   action." 

In  a  later  case,  that  of  Royal  Circle  v. 
Achter^-ath,  204  111.  549,  03  L.R.A.  452, 
ns  Am.  St.  Rep.  224,  68  N.  E.  492,  after  re- 
viewing the  authorities,  it  was  said  of  the 
i'tXect  of  an  incontestable  clause:  *'The  only 
conditions  binding  upon  the  member  remain- 
ing in  good  standing  after  the  lapse  of  the 
two  years  did  not  embrace  any  agreements 
in  regard  to  suicide  or  death  by  his  own 
hand.  At  any  rate,  the  language  of  §  1  of 
article  16  leaves  it  doubtful  whether  such 
was  the  case  or  not.  This  being  so,  the 
rule  applies  that,  where  there  is  a  reason- 
able doubt  as  to  the  extent  of  the  applica- 
tion of  the  incontestable  clause,  it  must  be 
solved  in  favor  of  the  beneficiary." 

To  the  same  eiTect  is  Robinson's  Case,  104 
Ga.  256,  42  L.R.A.  261,  30  S.  K.  918;  Mont- 
gomery's Case,  116  Ga.  799,  43  S.  E.  79;  Rea- 
gan's Case,  189  Mass.  555,  2  L,R.A.(X.S.) 
821,  109  Am.  St.  Rep.  659.  76  X.  E.  217,  4 
Ann.  Cas.  362.  Many  other  cases  may  be 
found  to  the  same  efTect,  cited,  and  notes,  in 
11  Decen.  Dig.,  subject  "insurance/'  black 
hne  400. 
I  All  the  eases  seem  to  hold  that,  where  the 
)  policy  provides  that  after  a  year  or  more 
'  the  policy  shall  be  incontestable  except  for 
certain  grounds  specified,  and  that  time  has 
elapsed,  and  none  of  the  grounds  excepted 
exists,  then  the  policy  will  be  given  effect  as 
it  is  written ;  and  that  it  is  incontestable  on 
the  ground  of  suicide  or  that  of  capital  exe- 
cution. ^  Some  of  the  cases  do  hold  that  if 
tlie  insured  intended,  at  the  time  of  obtain- 
ing the  insurance,  to  defraud  the  company, 
the  policy  may  be  contested  notwithstand- 
ing the  incontestable  clause,  because  then 
there  would  be  in  law  no  contract,  as  if 
botli  parties  had  intended  to  violate  the  law. 
The  authorities  are  not  agreed  on  that  ques- 
tion, however,  and  we  will  not  attempt  to 
decide  until  it  arises. 

Ujx>n  tlie  other  questions  presented  on 
this  appeal,  the  majority  concur  in  the 
treatment  thereof  in  the  original  opinion 
which  appears  above. 

It  therefore  results  that  the  judgment  of 
reversal  must  be  set  aside  and  annulled, 
and  one  of  aflirmance  here  entered. 

MeClcllan,    Sayre,    and    Thomas,    J  J., 

concur. 

Ciordner,  J.,  dissenting: 
In  the  case  of  Supreme  Commandery.  K. 
<3.  R.  V.  Ainsworth,  71  Ala.  436,  46  Am.  Rep. 
^332,  this  court,  speaking  through  Chief  Jus- 
tice Brickell,  pointed  out  that  an  express 
'agreement  to  pay  the  insurance  money  to 
the  insured  in  the  event  of  death  by  his  own 
voluntary  act,  while  of  sound  mind,  would 


be  repudiated  by  the  court  as  offensive  to 
law  and  good  morals.  As  I  take  it,  the  pub- 
lic policy  of  the  state  was  clearly  and  un- 
mistakably declared  in  the  Ainsworth  Case 
as  far  back  as  1882,  and  lias  remained  un- 
questioned since  that  time  either  by  the 
courts  or  the  legislature. 

The  Supreme  Court  of  the  United  States 
holds  to  the  same  view  in  regard  to  the 
question  of  public  policy.  Ritter  v.  Mutual 
L.  Ins.  Co.  169  U.  fci.  139,  42  h.  ed.  6»3,  18 
Sup.  Ct.  Rep.  300;  Northwestern  Mut.  L. 
Ins.  Co.  V.  McCue,  223  U.  S.  234,  66  L.  ed.  419, 
38  L.R.A.  (N.S.)  57,  32  Sup.  Ct.  Rep.  220. 
In  the  Ritter  Case,  supra,  the  court  said: 
"A  contract,  the  tendency  of  which  is  to  en- 
danger the  public  interests  or  injuriously 
affect  the  public  good,  or  which  is  subver- 
sive of  sound  morality,  ought  never  to  re- 
ceive the  sanction  of  a  court  of  justice  or 
be  made  the  foundation  of  its  judgment. 
If,  therefore,  a  policy,  taken  out  by  the  per- 
son whose  life  is  insured,  and  in  which  the 
sum  named  is  made  payable  to  himself,  his 
executors,  administrators,  or  assigns,  ex- 
pressly provided  for  the  payment  of  the  sum 
stipulated  when  or  if  the  assured,  in  sound 
mind,  took  his  own  life,  the  contract,  even 
if  not  prohibited  by  statute,  would  be  held 
to  be  against  public  policy,  in  that  it  tempt- 
ed or  encouraged  the  assured  to  commit  sui- 
cide in  order  to  make  provision  for  those 
dependent  upon  him,  or  to  whom  he  was 
indebted." 

Continuing  the  discussion  of  this  ques- 
tion, reference  was  made  to  the  opinion  of 
this  court  in  the  Ainsworth  Case,  and  it  is 
clearly  demonstrated  in  the  opinion  that 
both  courts  had  declared  a  like  public  poli- 
cy. Not  only  is  the  Ainsworth  Case  cited, 
but  the  following  extensive  quotation  is  tak- 
en from  that  case :  'The  subject  was  consid- 
ered by  the  supreme  court  of  Alabama  in 
Supreme  Commandery,  K.  G.  R.  v.  Ains- 
worth, 71  Ala.  436,  446,  46  Am.  Rep.  332. 
Chief  Justice  Brickell,  delivering  the  unan- 
imous judgment  of  that  court,  said:  *In  all 
contracts  of  insurance,  there  is  an  implied 
understanding  or  agreement  that  the  risks 
insured  against  are  such  as  the  thing  in- 
sured, whether  it  is  property  or  health  or 
life,  is  usually  subject  to,  and  the  as- 
sured cannot  voluntarily  and  intentionally 
vary  them.  Upon  principles  of  public  jx)!- 
icy  and  morals,  the  fraud,  or  the  criminal 
misconduct  of  the  assured  is,  in  contracts 
of  marine  or  of  fire  insurance,  an  implied 
exception  to  the  liability  of  the  insurer. 
.  .  .  Death,  the  risk  of  life  insurance,  the 
event  upon  which  the  insurance  money  is 
payable,  is  certain  of  occurrence ;  the  uncer- 
tainty of  the  time  of  its  occurrence  is  the 
material  element  and  consideration  of  the 
contract.    It  cannot  be  in  the  oontempla- 
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tion  of  tbe  parties  that  the  assured,  by  his 
own  criminal  act,  shall  deprive  the  contract 
of  its  material  element,  shall  vary  and  en- 
large the  risk,  and  hasten  the  day  of  pay- 
ment of  the  insurance  money.  The  doc- 
trine asserted  in  Fauntleroy's  Case,  2  Dow. 
&  C.  1,  6  Eng.  Reprint,  630,  4  Bligh.  N.  R. 
194,  5  Eng.  Reprint,  70,  that  death  by  the 
hands  of  public  justice,  the  punishment  for 
the  commission  of  crime,  avoids  a  contract 
of  life  insurance,  though  it  is  not  so  ex- 
pressed in  the  contract,  has  not,  so  far  as 
we  have  examined,  been  questioned,  though 
the  case  itself  may  have  led  to  the  very  gen- 
eral introduction  of  the  exception  into  pol- 
icies. The  same  considerations  and  reason- 
ing which  support  the  doctrine  seem  to  lead, 
of  necessity,  to  the  conclusion  that  volun- 
tary, criminal  self-destruction, — suicide,  as 
defined  at  common  law, — should  be  implied 
as  an  exception  to  the  liability  of  the  insur- 
er, or,  rather,  as  not  within  the  risks  con- 
templated by  the  parties,  reluctant  as  the 
courts  may  be  to  introduce  by  construction 
or  implication  exceptions  into  such  con- 
traxrts,  which  usually  contain  special  excep- 
tions.* Again:  *The  fair  and  just  interpre- 
tation of  a  contract  of  life  insurance,  made 
with  the  assured,  is  that  the  risk  is  of  death 
proceeding  from  other  causes  than  the  vol- 
untary act  of  the  assured,  producing  or  in- 
tended to  produce  it;'  and  that  'the  ex- 
tinction of  life  by  disease,  or  by  accident, 
not  suicide,  voluntary  and  intentional,  by 
the  assured,  while  in  his  senses,  is  the  risk 
intended;  and  it  is  not  intended  that,  with- 
out the  hazard  of  loss,  the  assured  may  safe- 
ly commit  crime.* " 

The  Ritter  Case  was  subsequently  reaf- 
firmed in  Northwestern  Mut.  L.  Ins.  Co.  v. 
McCue,  the  court  concluding  the  discussion 
of  this  question  by  the  use  of  the  follow- 
ing language:  "These  cases  must  be  accept- 
ed as  expressing  the  views  of  this  court  as 
to  the  public  policy  which  must  determine 
the  validity  of  the  insurance  policies,  and 
which  they  cannot  transcend  even  by  ex- 
plicit declaration,  much  less  be  held  to  tran- 
scend   liy    omissions    or    implications." 

In  the  case  of  Scarborough  v.  American 
Nat.  Ins.  Co.  171  N.  C.  353,  L.R.A.1918A, 
896,  88  S.  E.  482,  Ann.  Cas.  1917D,  1181, 
special  reference  is  made  to  the  Ainsworth 
Case,  and  quotation  taken  therefrom. 

A  review  of  these  cases,  therefore,  discloses 
that  the  Ainsworth  Case  has  been  accept- 
ed by  the  courts  of  other  jurisdictions,  as 
declaring  the  public  policy  of  this  state, 
which,  in  my  opinion,  is  sound  and  based 
upon  good  morals,  and  should  not  now  be 
in  effect  repudiated.  These  authorities  arc 
based  upon  the  proposition  that  it  would  be 
H«;ainst  public  policy  and  good  morals  for 
parties  to  contract  for  the  payment  of  an 
in««urance  policy  when  the  insured  came  to 


his  death  by  his  own  voluntary  act,  wlien 
of  sound  mind.  Tlie  Ainsworth  Case  as 
well  as  the  Ritter  Case  expressly  declare 
that  such  a  clause  of  insurance  would  be 
absolutely  void  as  against  public  policy. 
As  said  by  this  court  in  the  Ainsworth 
Case:  "An  express  contract  to  pay  the  in- 
surance money  to  the  insured,  in  the  event 
he  committed  suicide,  an  increased  pre- 
mium being  paid  because  of  the  risk,  there 
could  be  but  little,  if  any,  hesitancy  in  repu- 
diating as  offensive  to  law  and  good  mor- 
als." 

Again,  in  Burt  v.  Union  Cent.  L.  Ins.  Co. 
187  U.  S.  362,  47  L.  ed.  216,  23  Sup.  Ct- 
Rep.  139,  the  court  said:  "Public  policy  for- 
bids the  insertion  in  a  contract  of  a  condi- 
tion which  would  tend  to  induce  crime,  and 
as  it  forbids  the  introduction  of  such  a  stip- 
ulation, it  also  forbids  the  enforcement 
of  a  contract  under  circumstances  which 
cannot  be  lawfully  stipulated  for." 

The  majority  opinion  of  the  court,  written 
in  response  to  the  application  for  reliear- 
ing,  docs  not  take  issue  with  this  proposi- 
tion. Indeed,  it  is  manifestly  sound;  but 
the  opinion  proceeds  upon  the  idea  that 
hy  the  incontestable  clause  the  company 
has  agreed  not  to  interpose  this  defense. 
As  reviewed  in  the  Ainsworth  Case,  and  the 
other  authorities  above  cited,  this  clause 
could  have  no  effect  where  the  insured  came 
to  his  death  by  his  own  voluntary  act,  while 
of  sound  mind,  for  tbe  simple  reason,  as 
pointed  out  by  these  authorities,  that  such 
a  contingency  was  not  within  the  contract 
of  insurance,  and  forn^ed  no  part  thereof, 
and  such  stipulation  would  have  been  abso- 
lutely void  had  it  been  in  plain  language 
written    in    the    policy    itself. 

To  hold  that  the  incontestable  clause 
embraces  this  defense  is,  in  my  humble 
judgment,  to  permit  that  to  be  done  in- 
directly which,  under  our  own  decisions, 
based  upon  sound  public  policy  and  good 
morals,  could  not  be  done  directly.  Based 
upon  any  line  of  reasoning,  it  results  after 
all  that  the  solemn  judgment  of  a  court  is 
rested  upon  a  foundation  of  crime,  as  said 
by  the  Supreme  Court  of  the  United  States 
in  the  Ritter  Case,  supra:  "A  contract,  the 
tendency  of  which  is  to  endanger  the  public 
interest  or  injuriously  affect  the  public 
good,  or  which  is  subversive  of  sound  mor- 
ality, ought  never  to  receive  the  sanction 
of  a  court  of  justice  or  be  made  the  founda- 
tion   of    its   judgment." 

I  forego  further  discussion  of  the  ques- 
tion, however,  but  respectfully  disst^nt  from 
the  holding  of  the  majority  of  the  court  in 
this  cause. 

Anderson,  Ch.  J.,  and  Sonierville,  J., 

concur. 
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Annotatioii — Applicability  of  incontestable  clause  in  case  of  suicide. 


Generally  as  to  validity  and  applica- 
tion of  incontestable  clause  in  case  of 
fraud,  see  note  to  Duvall  v.  National  L. 
Ins.  Co.  L.R.A.1917E,  338. 

As  to  power  of  legislature  to  forbid 
defense  of  suicide  in  life  insurance,  see 
note  to  Head  Camp  Pacific  Jurisdiction, 
W.  W.  V.  Sloss,  31  L.R.A.(N.S.)  831. 

As  to  subsequent  by-law  excluding  or 
reducing  liability  in  case  of  suicide,  see 
notes  to  Supreme  Conclave,  L  0,  H.  v. 
Eehan,  46  L.R.A.(N.S.)  308,  and  I^dy 
V.  National  Council,  K.  L.  S.  L.R.A. 
1915D,  1095. 

As  to  effect  of  execution  of  insured 
for  crime  on  right  to  recover  life  or  acci- 
dent insurance  (including  effect  of  in- 
contestable clause),  see  notes  to  Collins 
V.  Metropolitan  L.  Ins.  Co.  14  L.R.A. 
(N.S.)  356,  and  Scarborough  v.  American 
Nat.  Ins.  Co.  L.R.A.1918A,  898. 

As  to  date  from  which  the  period  to 
which  a  defense  is  limited  in  life  insur- 
ance policy  is  to  be  computed,  see  notes 
to  Gans  v.  ^tna  L.  Ins.  Co.  L.R.A.1915F, 
703,  and  Meridian  L.  Ins.  Co,  v.  Milam, 
L.R.A.1917B,  105. 

It  will  be  noted  that  in  Mutual  L.  Ins. 
Co.  v.  LovEJOT,  ante,  860,  the  clause  mak- 
ing the  policy  incontestable  after  two 
years  was  sustained  and  held  to  preclude 
the  insurer  from  relying  upon  the  de- 
fense of  suicide  by  the  insured  after  the 
expiration  of  two  years. 

Clauses  providing  for  the  incontesta- 
bility of  policies  after  the  expiration  of 
a  given  period  are  upheld,  although  they 
do  not  expressly  exclude  cases  of  suicide 
from  their  operation,  and  in  accord  with 
the  general  rule  that  contracts  of  in- 
surance should  be  liberally  construed  in 
favor  of  the  insured^^it  is  held  that  the 
defense  of  suicide  cannot  be  interposed 
after  the  expiration  of  the  time  fixed  by 
the  incontestable  clauses,  although  the 
policy  also  contains  a  provision  exclud- 
ing liability  in  case  of  suicide,^cept  for 
the  return  of  the  premiums  pai3.  This 
result  was  reached  in  the  following 
cases:  Royal  Circle  v.  Achterrath  (1903) 
204  lU.  549,  63  L.R.A.  452,  98  Am.  St. 
Rep.  224,  68  N.  E.  492;  Mutual  Protec- 
tive League  v.  McKee  (1905)  122  DL 
App.  376,  affirmed  on  other  grounds  in 
(1906)  223  III.  364,  79  N.  E.  25;  Seymour 
v.  Mutual  Protective  League  (1910)  155 
BL  App.  21;  Goodwin  v.  Provident  Sav. 
Life  Assur.  Asso.  (1896)  97  Iowa,  226, 
32  L.R.A.  473,  59  Am.  St.  Rep.  411,  66 
N.  W.  157;  Supreme  Court  of  Honor  v. 
Updegraff  (1904)  08  Kan.  474,  75  Pac. 
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477,  1  Ann.  Cas.  309;  Mutual  Reserve 
Fund  Life  Asso.  v.  Payne  (1895)  —  Tex. 
Civ.  App.  — ,  32  S.  W.  1063. 

The  court  in  Mutual  Reserve  Fund 
Life  Asso.  v.  Payne  (Tex.)  supra,  said: 
"The  part  of  the  policy  which  declares 
that  *death  of  a  member  by  his  own 
hand,  whether  voluntarily  or  involun- 
tarily, sane  or  insane  at  the  time,  is  not 
a  risk  assumed  by  the  association  in  this 
contract,'  should  be  construed  in  connec- 
tion with  the  clause  declaring  it  incon- 
testable for  any  cause  if  continued  in 
force  for  five  years  from  its  date.  It 
should  be  construed  as  matter  that  would 
defeat  liability  as.  to  other  parts  of  the 
contract  relating  to  conditions  that 
would  render  it  null  and  void.  It  was 
a  stated  condition,  upon  the  happening 
of  which  the  company  would  not  be  lia- 
ble. The  policy  contracted  positively  to 
pay  the  beneficiary,  in  a  certain  time 
after  proof  of  the  death  of  the  insured, 
$3,000;  and  in  a  subsequent  part  of  it, 
in  which  the  duties  of  the  insured  were 
set  out,  and  where  conditions  were  stated  ■ 
that  would  render  it  void,  it  was  declared 
that  the  association  did  not  assume  lia- 
bility or  risk  in  case  of  death  of  the  as- 
sured by  his  own  hand, — equivalent  to  a 
stipulation  or  proviso  that  in  case  of 
death  by  suicide  the  association  would 
not  be  liable  upon  the  policy.  This  part 
of  the  policy  was  embraced  in  the  clause 
declaring  the  policy  incontestable  for 
any  cause  after  ^ye  years  of  life.  It  is 
a  cause  upon  which  the  policy  could  have 
been  contested,  and  is  the  cause  now  re- 
lied on  in  contesting  its  validity.  The 
suicide  clause  of  the  contract  upon  death 
by  suicide  wfijlldmake  jt.nnll  and  void  in 
^e  absence^  of  ihe^  clause  rendering  tke 
policy  incontestable.  The  policy  should 
be  construed  most  strongly  against  the 
insurer,  and  in  case  of  doubt,  because  of 
ambiguity  in  stipulations,  it  should  be 
construed  against  the  company." 

Similarly  it  has  been  held  that  suicide 
will  not  avoid  the  risk  where  it  occurred 
after  the  expiration  of  the  incontestable 
period  fixed  by  the  polic}',  although  the 
policy  also  contained  a  provision  exclud- 
ing liability  if  the  insured  should  die  in 
consequence  of  a  violation  of  law,  or  his 
own  criminal  action.  Sun  L.  Ins.  Co.  v. 
Taylor  (1900)  108  Ky.  408,  94  Am.  St. 
Rep.  383,  56  S.  W.  668;  Patterson  v. 
Natural  Premium  Mut.  L.  Ins.  Co.  (1898) 
100  Wis.  118,  42  L.R.A.  253,  69  Am.  St. 
Rep.  899,  75  N.  W.  980. 

And    the   same   conclusion    has    been 
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^  reached  where  a  policy  excluded  liability 
if  the  insured  should  die  in  consequence 
of  an  attempted  violation  of  law.  Royal 
Circle  v.  Achterrath  (DL)  supra. 

And  this  result  has  been  reached,  al- 
though suicide  was  techni^^alfy  a  crime. 
Ibid.;  Patterson  v.  Natural  Premium 
Mut.  L.  Ins.  Co.  (Wift.)  supra. 

In  Mareck  v.  Mutual  Reserve  Fund 
Life  Asso.  (1895)  62  Miim.  39,  54  Am. 
St.  Rep.  613,  64  N.  W.  68,  where  the 
policy  provided  merely  for  a  return  of 
the  premiums  paid  in  ease  of  suicide,  but 
stated  thai  the  condition  might  be  waived 
in  writing,  and  there  was  a  provision 
written  in  red  ink  across  the  face  of  the 
policy  that,  after  a  stated  period,  the 
policy  would  be  incontestable  except  for 
certain  causes,  not  including  suicide,  it 
was  held  that  a  recovery  could  be  had  for 
the  full  amount  where  the  insured  com- 
^  mitted  suicide  after  the  expiration  of  the 
(^incontestable  period.  It  was  contended  in 
this  case  that  the  incontestable  elaose 
was  inapplicable  because  the  insurer  was 
not  contesting  the  policy,  but  was  only 
proposing  to  pay  according  to  its  terms. 
In  answer  to  this  the  court  said :  ^' While 
the  literal  language  of  the  contract  lends 
an  air  of  plausibility  to  this  argument, 
^''et  we  do  not  think  it  is  sound.  There 
is  nothing  in  the  policy  contemplating 
two  distinct  and  separate  risks.  The  as- 
sured applied  for  an  insurance  on  his 
life  of  only  one  sum,  viz.,  $5,000.  The 
amount  for  which  the  policy  was  issued 
was  $5,000,  payable  at  his  death,  but 
coupled  with  numerous  conditions,  the 
breach  of  any  one  of  which,  if  not 
waived,  relieved  the  insurer  from  liabil- 
ity. Counsel  for  defendant  admits,  cor- 
rectly, and,  no  doubt,  advisedly,  that  if 
death  had  occurred  from  any  of  the 
causes  enumerated  in  the  eleventh  para- 
graph [which  excluded  liability  if  the 
insured  engaged  in  hazardous  employ- 
ments, etc.]  the  'incoptestable  clause' 
would  have  applied.  But  these  risks 
were  no  more  assumed  by  the  company 
than  was  death  by  suicide.  If  not 
waived,  death  from  any  of  them  would 
have  forfeited  the  right  of  the  beneficiary 
to  the  $5,000, — the  amount  of  the  insur- 
ance. The  only  difference  would  have 
been  that  in  case  of  death  from  any  of 
the  causes  named  in  the  eleventh  para- 
graph, the  beneficiary  would  have  had 
no  claim  either  to  the  sum  insured  or  for 
the  refunding  of  the  premiums  paid, 
whereas,  in  the  case  of  death  by  suicide, 
while  the  $5,000  would  be  forfeited,  the 
company  would  be  bound  to  refund  the 
premiums.  Except  in  this  one  particular, 
there  is  no  essential  difference  between 
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I  the  conditions  of  H  9  and  of  f  11.  In 
both  cases  the  breach  of  the  condition 
forfeits  the  $5,000.  There  are  two  or 
three  elementary  rules  of  construction 
that  are  peculiarly  applicable  to  con- 
tracts of  this  class.  They  are  to  be  lib- 
erally construed  in  favor  of  the  insured, 
so  as  not  to  defeat,  without  plain  neces- 
sity, the  object  of  the  policy;  and,  if 
there  is  a  doubt  as  to  the  meaning  of 
terms  in  the  policy  excepting  the  insurer 
from  liability,  they  are  to  be  construed 
most  strongly  against  him.  As  is  said  in 
one  case:  ^That  is  the  true  meaning  of 
my  contract  which  I  desire  the  other 
contracting  party  to  put  upon  it;  not 
that  which,  in  my  own  favor,  I  wrap  up 
in  general  phrase.'  If  there  is  a  reason- 
able doubt  as  to  the  extent  of  the  appli- 
cation of  the  ^incontestable  clause,'  it 
must  be  solved  in  favor  of  the  bene- 
ficiary. This  clause  was  inserted  in  the 
contract  by  the  company  itself.  Being 
written  across  the  face  of  the  policy,  it 
was  presumably  the  last  expression  of 
the  agreement  of  the  parties,  and  the  one 
most  in  mind  at  the  time  of  its  execution. 
It  was  written  there  for  a  purpose.  That 
purpose  was  to  provide  that  the  policy 
should  be  incontestable  for  any  cause 
after  five  years,  subject  only  to  two  con- 
ditions: One  was  that  the  age  of  the  in- 
surer had  been  correctly  stated  in  his 
application.  The  other  was  that  his  dues 
and  mortuary  assessments  should  be  duly 
paid.  It  seems  to  us  that  the  average 
mind  would  understand  this  as  meaning 
just  what  it  says,  and  that  it  would  ap- 
ply to  death  from  suicide  as  well  as  death 
from  the  causes  specified  in  If  11.  The 
policy  said  that  the  asfloeiation  might 
waive  the  condition  as  to  suicide,  and 
it  would  naturally  be  understood  that 
by  this  clause  the  company  agreed  to 
waive  it  after  five  years.  To  the  la3nnan 
the  present  contest  would,  as  plaintiffs' 
counsel  suggests,  appear  very  much  like 
a  contest  over  an  incontestable  policy. 
Another  reason  why  the  insured  might 
well  underatand  the  clause  as  meaning 
this,  and  why  the  company  itself  may 
have  intended  it  to  have  that  meaning, 
is  the  fact  that  it  is  the  custom  of  many 
life  insurance  companies  to  limit  the  op- 
eration of  conditions  as  to  suicide  to  a 
fixed  period,  and  to  make  their  policies 
thereafter  incontestable  on  that  ground." 
But  in  Hall  v.  Mutual  Reserve  Fund 
Life  Asso.  (1902)  19  Pa.  Super.  Ct.  31, 
where  the  policy  excepted  the  risk  of 
death  by  suicide,  and  provided  only  for 
a  return  of  the  premiums  paid  in  such  a 
case,  it  was  held  that  the  defense  of 
suicide  was  not  barred  by  a  clause  mak- 
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ing  the  policy  incontestable  after  a  given 
period,  with  certain  exceptions,  not  in- 
cluding suicide,  although  the  period  fixed 
by  the  clause  had  expired  at  the  time  of 
the  insured's  death;  and  a  recovery  only 
for  the  limited  liability  was  allowed.  The 
court  said:  **We  cannot  give  this  clause 
the  effect  contended  for  by  the  plaintiff. 
By  its  terms,  it  is  not  the  claim  for  the 
amount  for  which  the  life  is  insured, 
irrespective  of  the  cause  of  death,  that 
is  made  incontestable;  it  is  merely  such 
claim  as  may  arise  under  the  policy  that 
is  placed  beyond  contest,  except  on  the 
grounds  specified.  The  policy  provides 
for  alternative  claims:  (1)  For  the  whole 
amount  of  insurance,  upon  the  death  of 
the  insured  from  any  of  the  risks  as- 
sumed; (2)  for  the  amount  of  premiums 
paid,  upon  his  death  from  either  of  the 
two  risks  not  assumed,  with  interest 
when  the  death  is  from  suicide.  The 
defendant's  undertaking  is  to  pay  such 
claim  as  the  cause  of  death  shall  give  rise 
to.  It  is  in  no  way  enlarged  by  the  clause 
relating  to  incontestability.  That  clause 
operates  only  as  a  waiver,  after  three 
years,  of  any  defense  to  either  claim,  ex- 
cept on  the  grounds  therein  specified. 
It  does  not  convert  an  exception  of  any 
risk  into  an  assumption  of  it,  or  bar  de- 
fense to  a  claim  on  a  risk  not  assumed. 
It  gives  no  warrant  for  reading  into  the 
contract  a  liability  expressly  excepted 
from  it." 

And  in  North  American  Union  v,  Tren- 
ner  (1908)  138  HI.  App.  586,  where  the 
policy  provided  that  if  a  member  should 
die  by  his  own  hand,  his  beneficiaries 
should  receive  only  one  half  of  the  face 
of  the  policy,  and  there  was  also  a  clause 
making  the  contract  incontestable  after 
two  years,  it  w^as  held  that  the  suicide 
clause  was  a  part  of  the  contract  to  pay 
a  limited  sum  in  case  of  suicide,  and  that 
the  insurer's  act  in  insisting  upon  this 
clause  and  offering  to  pay  according  to 
its  terms  was  not  a  contesting  of  the 
validity  of  the  contract.  The  court 
stated  that  the  incontestable  clause  did 
not  waive  or  supersede  the  suicide  pro- 
vision but  related  to  the  contract  of 
membership,  and  not  to  the  terms  of 
payment  provided  for  by  it.  Distin- 
guishing other  cases  the  court  said :  '*But 
it  is  contended  in  behalf  of  appellee  that 
even  though  Trenner  came  to  his  death 
by  suicide,  the  incontestable  clause  of 
the  contract  applied,  and  Royal  Circle  v. 
Achterrath  (1903)  204  HL  549,  63  L.R.A. 
452,  98  Am.  St.  Rep.  224,  68  N.  E.  492 ; 
Grand  Legion,  S.  K.  A.  v.  Beaty  (1906) 
224  lU.  346,  8  L.R.A.(N.S.)  1124,  79  N. 
E.  565,  8  Ann.   Gas.  160;   and  Mutual 
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Protective  League  v.  McKee  (1905)  122 
IlL  App.  376,  are  cited  in  support  of 
the  contention.  We  think  those  cases  do 
not  apply  to  the  case  at  bar.  The  con- 
tracts passed  upon  and  construed  in 
those  cases  are  quite  different  in  theii 
provisions  from  the  contract  shown  in 
the  record.  The  suicide  clause  in  the 
contract  before  us  is  a  part  of  the  eon- 
tract  to  pay,  providing  how  much  shall 
be  due  and  payable  under  the  circum- 
stances named  therein.  Insisting  upon 
this  clause  and  offering  to  comply  with 
it,  and  pay  one  half  of  the  amount 
named  in  the  contract,  and  tendering  the 
same  to  appellee,  is  not  contesting  the 
validity  of  the  contract.  On  the  con- 
trary, it  is  admitting  its  validity,  and 
is  doing  all  that  appellant  is  required  to 
do  to  perform  and  fulfil  the  contract  on 
its  part." 

And  in  Childress  v.  Fraternal  Union 
(1904)  113  Tenn.  252,  82  S.  W.  832,  3 
Ann.  Cas.  236,  where  the  policy  pro- 
vided that  if  the  insured  committed  sui- 
cide the  indemnity  paid  should  be  one 
third  of  the  amount  otherwise  due,  and 
the  incontestable  clause  provided  for  in- 
contestability after  two  years,  except  as 
to  agreements,  representations,  and  war- 
ranties in  relation  to  age,  occupation^ 
and  the  use  of  alcoholic  stimulants,  it 
was  held  that  suicide  was  not  within  the 
exceptions,  and  that  while  the  policy  be- 
came incontestable  after  two  years,  ex- 
cept upon  the  grounds  stated,  it  was  in 
force  according  to  its  terms,  and  that 
the  terms  were  plain  that  the  beneficiary-, 
in  case  of  suicide,  should  be  entitled  only 
to  th^  limited  amount  specified,  and  that 
therefore  only  this  sum  could  be  collected 
where  the  insured  committed  suicide 
after  the  expiration  of  the  incontestable 
period. 

In  Starck  v.  Union  Cent.  L.  Ins.  Co. 
(1890)  134  Pa.  45,  7  L.R.A.  576,  19  Am. 
St.  Rep.  674,  19  Atl.  703,  the  defense  of 
suicide  was  allowed  where  the  policy  pro- 
vided that  it  should  become  null  and 
void  if  the  insured  died  by  his  own  hand, 
whether  sane  or  insane,  except  for  the 
reserve  value,  although  it  contained  an- 
other provision  that  the  policy  was  sub- 
ject to  Ohio  Rev.  Stat.  §  3626,  by  which 
it  was  provided  that  all  companies,  after 
having  received  three  annual  premiums 
on  any  policy  issued  on  the  life  of  any 
person  in  this  state,  are  estopped  from 
defending  upon  any  other  ground  than 
fraud,  against  any  claim  arising  upon 
such  policy,  by  reason  of  any  errors, 
omissions,  or  misstatements  of  the  as- 
sured in  any  application  made  by  such 
assured  on  which  the  policy  was  issued 


ANNO.— I^SURAKCE—SUICIDE— INCONTESTABLE  CLAUSE. 


873 


ezeept  as  to  age.  This  provision  was 
held  to  relate  solely  to  defenses  based 
on  errors,  omissions,  or  misstatements  in' 
the  applications,  and  not  to  estop  the  in- 
surer from  setting  up  suicide  as  a  bar, 
except  to  the  reserve  value  of  the  policy. 
In  Simpson  v.  Life  Ins.  Co.  (1894)  115 
N.  0.  393,  20  S.  E.  517,  the  claim  that 
only  the  net  value  of  the  policy  was 
due  because  of  suicide  was  denied  where 
the  original  policy  contained  restrictions 


as  to  travel,  etc.,  and  provided  that  if 
death  was  caused  by  a  violation  of  law, 
the  insurer  should  be  liable  only  for  the 
net  value  of  the  policy,  bnt  subsequently 
this  policy  was  changed  and  restrictions 
as  to  travel,  etc.,  were  waived,  and  it  was 
provided  that  the  policy  **8hall  from 
this  date  be  incontestable,  and  that  when 
the  policy  becomes  a  claim  the  amount  of 
insurance  shall  be  paid  immediately  upon 
approval  of  proof  of  death."     J.  T.  W. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  SECOND  CIRCUIT. 

AUSTRO-AMERICAN   STEAMSHIP  COM- 
PANY, Plff.  in  Err., 
y. 

MARIE  LOUISE  THOMAS. 

(248  Fed.  231.) 

Carrier  *—   ordering     passenger     from 
veliicle  —  liability. 

1.  A  carrier  is  liable  in  damages  to  a 
passenger  whom  in  tlie  hearing  of  others  it 
orders  to  depart  from  the  conveyance  be- 
cause of  the  alleged  worthlessness  of  a  check 
given  for  transportation  if  the  check  was  in 
fact  good. 

For  other  cases,  see  Carriers,  II.  d,  in  Dig. 
1-62  X,  S. 

Evidence  —  statute  ^  admissibiiity. 

2.  A  statute  making  it  a  crime  to  at- 
tribute to  another  an  act  exposing  him  to 
public  scorn  is  not  admissible  in  evidence 
m  an  action  for  accusing  a  passenger  of  ob- 
taining his  transportation  by  means  of  a 
worthless  chei-k. 

For  other  cases^  see  Evidence^  IV,  6,  in  Dig. 
1-5^  A'.  /S'. 

Appeal  —  dptorminlng  validity  of  ver- 
dict —  remittitur. 

3.  In  determining  whether  or  not  a  ver- 
dict was  vitiated  by  the  wrongful  admis- 
fsion  of  evidence  or  the  prejudice  or  passion 
of  the  jury,  the  final  amount  as  fixed  by 
the  court  and  a  remittitur  of  plaintiff  must 
be  considered. 

For  other  ca^es,  see  Appeal  and  Error,  VII. 
m,  Sy  a,  (5)y  in  Dig.  1-52  N.  S. 

Evidence  ^  result  of  tlireat  of  ejection. 

4.  In   an   action    for   wrongful   threat   to 
eject  a  passenger  from  a  conveyance,  evi- 
dence is  admissible  that  after  such  threat 
nhe  cried,  was  nervous,  and  had  headache. 
For  other  cases,  see   Et-idence,    VII.   d,  in 

Dig.  1-52  N.  8. 

(December  11,  1917.) 


Note.  —  As  to  liability  for  wrongfully 
threatening  passenger  with  expulsion,  see 
annotation  follow in.ir  this  case,  post,  876, 
and  leferences  therein  to  annotation  on  re- 
lated questions. 
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I  TERROR  to  the  District  Court  of  the 
J  United  States  for  the  Eastern  District 
of  New  York  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  reoover 
damages  for  wrongfully  threatening  to 
eject  her  from  defendant's  ship  and  accusing 
her  of  obtaining  transportation  by  means  of 
a  worthless  check.    Affirmed. 

Statement  by  Hou^h,  Circuit  Judge: 
In  1914,  the  steamship  company  main- 
tained a  line  between  Trieste  and  New  York. 
The  plaintiff  below,  Mrs.  Thomas,  obtained 
in  Italy  passage  tickets  for  herself  and 
daughter,  entitling  them  to  tranj»portation 
from  Trieste  to  New  York.  In  payment 
therefor  she  gave  her  own  check  upon  a 
bank  in  the  state  of  Ohio,  which  the  agent 
of  the  steamship  company  accepted.  Plain 
tiff  and  her  daughter  then  embarked  at 
Trieste  by  virtue  of  the  tickets  so  obtained. 
Some  days  later,  and  when  lying  in  the 
harbor  of  Palermo,  the  purser  notified  Mrs. 
Thomas  that  her  check  was  worthless,  and 
that  she  must  forthwith  pay  the  passage 
money  for  hetself  and  daughter,  or  be 
ejected  from  the  vessel.  This  demand  was 
made  in  the  presence  of  several  people,  in- 
cluding especially  at  least  ouo  fellow 
passenger.  As  a  matter  of  fact  Mrs. 
Thomas's  check  was  good,  and  was  paid  in 
due  course;  the  purser's  demand  was  the 
result  of  false  information.  The  fellow 
passenger,  who  undoubtedly  witnessed  this 
transaction,  tendered  his  own  check  to  the 
purser  if  the  Thomases  were  permitted  to 
remain  on  board.  This  offer  was  accepted, 
and  the  voyage  completed  without  further 
incident.  No  force  was  used,  nor 
threatened,  though  the  plain  implication 
was  that,  if  Mrs.  Thomas  did  not  leave  the 
ship  quietly,  she  w-ould  be  forcibly  removed. 
The  complaint  set  forth  these  facts,  and 
further  averred  that,  when  defendant 
threatened  plaintiff  "with  expulsion  from 
[its  vessel],"  it  did  so  in  an  ^'insulting  and 
insolent  manner,"  and  "without  any  just 
cause  or  provocation."  At  the  trial  defend- 
ant substantially  admitted  that  the  purser's 
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demand  and  threat  were  the  result  of  the 
foolish  and  inexplicable  mistake  of  his  in- 
formant; but  it  appeared  that  no  insult  or 
insolence  occurred,  other  than  such  as 
necessarily  inhered  in  a  demand  of  such  a 
nature.  Over  objection  and  exception, 
plaintiff  was  permitted  to  read  in  evidence 
a  section  of  the  Italian  Criminal  Code  de- 
claring, in  substance,  that  anyone  who 
attributed  to  another  an  act  exposing  such 
other  to  public  scorn,  and  made  such  ac- 
cusation known  to  third  persons,  was  guilty 
of  a  crime  entailing  severe  punishment. 
Over  similar  objection  and  exception,  Mrs. 
Thomas  was  permitted  to  testify  that  after 
her  interview  with  the  purser  ^e  cried  all 
night,  and  had  "very  bad  headaches,"  and 
was.  extremely  nervous  during  the  balance 
of  the  voyage,  and  for  some  weeks  after- 
ward. 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $3,100,  whereupon  the  court 
ordered  a  new  trial,  unless  plaintiff  re- 
duced the  verdict  to  $750,  Such  reduction 
was  consented  to,  judgment  was  entered  on 
the  reduced  verdict,  and  defendant  took 
this  writ,  alleging  for  error,  in  substance: 
(a)  The  evidence  furnished  no  basis  for 
assessment  of  any  damages;  (b)  the  above 
referred  to  section  of  the  Italian  Criminal 
Code  was  incompetent;  and  (c)  so  was 
plaintiff's  testimony  as  to  her  own 
nervousness  and  headaches. 

Argued  before  Rogers  and  Hough,  Cir- 
cuit .Judges,  and  Learned  Hand,  District 
Judge. 

Mr.  James  A.  Beha  for  plaintiff  in  er- 
ror. 
Messrs.  Graires,  Miles,  &  Yawger  for 

defendant  in  error. 

Hough,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Undoubtedly  the  relation  between  the 
passenger  and  carrier  is  contractual,  both 
in  origin  and  natitre;  yet  the  act  that 
breaks  the  contract  may  be  also  a  tort,  just 
as  a  carrier's  unexcused  failure  to  deliver 
goods  intrusted  to  him  is  at  once  a  breach 
and  a  conversion,  Vanderbilt  v.  Ocean  S. 
S.  Co.  132  C.  C.  A.  226,  215  Fed.  at  891. 
Yet  a  passenger  cannot,  like  a  cargo  owner, 
look  to  his  carrier  as  an  insurer;  some 
negligence,  however  slight,  must  be  shown. 
New  York  N.  H.  &  H.  R.  Co.  v.  Baker,  50 
L.R.A.  201,  39  C.  C.  A.  237,  98  Fed.  697, 
and  cases  cited.  The  carrier's  duty,  how- 
ever, not  only  extends  to  matters  im- 
mediately concerned  with  the  act  of 
transportation,  but  includes  protection  from 
the  personal  misconduct  of  the  carrier's 
servants  (New  Jersey  S.  B.  Co.  v.  Brockett, 


121  U.  S.  645,  30  L.  ed.  1050,  7  Sup,  Ct.  Rep. 
1039),  and  such  protection  may  fail  when 
employees  offer  insulting  and  injurious 
language  to  a  passenger,  i.  e.,  one  having 
legal  right  to  the  care  aforesaid  (Gillespie 
V.  Brooklyn  Heights  R.  Co.  178  N.  Y.  348, 
66  L.R.aI  618,  102  Am.  St.  Rep.  503,  70 
N.  E.  857,  16  Am.  Neg.  Rep.  181. 

That  within  these  principles  Mrs.  Thomas 
had  a  cause  of  action  is,  we  think,  certain. 
It  is  admitted  that  if,  under  the  circum- 
stances shown,  she  had  been  actually  ejected 
from  the  vessel,  she  could  have  recovered, 
even  though  she  had  physically  and  forcibly 
resisted  (New  York,  L.  E.  &  W.  R.  Co.  ▼. 
Winter,  143  U.  S.  73,  36  L.  ed.  80,  12  Sup. 
Ct.  Rep.  356,  8  Am.  Neg..Cas.  690,)  and  the 
action  would  have  also  lain  had  she  left 
the  ship  when  ordered,  without  any  resist- 
ance or  suggestion  thereof  (Georgia  R.  & 
Bkg.  Co.  v.  Eskew,  86  Ga.  641,  22  Am.  St. 
Rep.  490,  12  S.  E.  1061).  The  mere  leaving 
the  vehicle  of  transport  is  nothing;  it  is 
the  cause  or  reason  for  departure  that  dis- 
plays, defines,  and  indeed,  constitutes,  the 
cause  of  action.  That  the  actual  going  was 
avoided  is  of  itself  unimportant.  In  this  in- 
stance it  was  the  order  to  go  ashore,  imless 
an  unlawful  demand  was  complied  with,  that 
constituted  a  breach  of  contract;  and  the 
demand  by  its  nature  was  a  tort  of  the 
same  kind  as  that  so  exhaustivelv  con- 
sidered  in  the  Gillespie  Case.  Except  as  to 
amount  of  damages,  it  makes  no  difference 
that  (as  we  assume)  there  was  no  A'erbal 
insult  or  language  of  contumely  on  the 
purser's  part.  To  be  wrongfully  accused  of 
passing  a  worthless  check  is  in  and  of  itself 
an  insult,  and  to  offer  that  insult  in  the 
presence  of  others  is  a  notorious  aggrava- 
tion thereof.  No  softness  of  speech  or  verb- 
al politeness  can  take  away  or  materially 
lessen  the  inherently  insulting  and  injuri- 
ous nature  of  the  accusation. 

The  contention  of  plaintiff  in  error  really 
comes  to  the  assertion  that,  because  Mrs. 
Thomas  suffered  no  physical  injury,  her 
claim  is  injuria  sine  damno.  We  have  not 
here  to  deal  with  the  long-vexed  question  as 
to  whether  mere  mental  suffering,  resulting 
from  the  nonmalicious  act  of  one  owing  no 
special  duty  to  the  sufferer,  can  either 
furnish  basis  for  suit  or  justify  an  award 
of  damages.  There  was  here  an  infraction 
of  contractual  obligation,  which  was  also  a 
tort;  that  mental  distress  and  suffering 
would  result  therefrom  in  the  case  of  a 
normal  person  we  hold  too  plain  for  argu- 
ment; therefore  mental  suffering  proxi- 
mately resulted  from  a  legal  wrong,  and 
consequently  is  an  element  of  damage. 
Sanderson  v.  Northern  P.  R.  Co.  88  Minn. 
162,  60  L.R.A.  403,  97  Am.  St.  Rep.  509,  92 
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y.  W.  542,  and  citatiooB  there  made.  Cf. 
The  WiUamette  Valley  (D.  C.)  71  Fed.  712, 
and  the  rule  in  slander,  Lombard  v.  JLennox, 
155  Mass.  70,  31  Am.  St.  Rep.  528,  28  N.  £. 
1125,  and  in  libel,  8.  S.  McGlure  Co.  y. 
Philipp,  96  C.  C.  A.  86,  170  Fed.  910. 

The  section  of  the  Italian  Criminal  Code 
was  erroneously  received  in  evidence.  It 
did  not  furnish,  nor  tend  to  prove,  the  cause 
of  action;  if  no  such  statute  had  existed,  the 
suit  would  have  been  perfectly  well  brought. 
It  did  tend  to  inflame  the  minds  of  the  jury, 
by  suggesting  that  plaintiiT  had  been 
wronged  through  the  commission  of  a 
crime, — ^a  word  often  of  dread,  and  there- 
fore  of  influence.  The  suggestion  was 
illegitimate,  for  there  could  be  no  crime, 
without  criminal  intent  (that  being  the  law 
of  Italy  for  all  we  know  from  this  record) ; 
and  that  the  whole  transaction  was  no  more 
than  a  silly,  though  painful,  mistake  is 
especially  clear. 

To  render  error  harmless,  it  must  appear 
beyond  doubt  that  it  did  not  and  could  not 
prejudice  the  rights  of  the  party  complain- 
ing thereof  (Vicksburg  &  M.  R.  Co.  v. 
O'Brien,  119  U.  S.  99,  30  L.  ed.  299,  7  Sup. 
Ct.  Rep.  118,  and  cases  cited)  ;  if  it  could 
have  made  no  difference  in  the  judgment  it 
may  be  disregarded  (Reed  v.  Stapp,  3  C.  C. 
A.  244,  9  U.  S,  App.  34,  52  Fed.  641). 

If  this  verdict  had  been  originally  for 
$750,  after  careful  instructions  from  the 
court  that  compensatory  damages  only 
could  be  awarded,  we  should  hold,  as  of 
course,  that  so  moderate  a  verdict  was 
necessarily  uninfluenced  by  testimony  that 
could  affect  the  quantutii  of  recovery  only. 
Xo  right  of  defendant  could  have  been 
prejudiced  by  a  fact  so  obviously  dis- 
regarded. But  it  is  insisted  tliat,  as  the 
facts  are,  this  is  to  approve  a  verdict 
(which  alone  supports  the  judgment)  made, 
not  by  the  jury,  but  by  the  court,  with  the 
assent  of  plaintiff  alone,  for  which  doctrine 
we  are  referred  to  North  Chicago  Street  R. 
Co.  V.  Hoffart,  82  111.  App.  539.  This  is  too 
technical;  our  writ  of  error  inquires 
whether  the  judgment  is  right;  often,  but 
not  always,  that  means,  was  it  reached  by 
lawful  methods?  But  if  the  judgment,  from 
all  the  facts  shown,  could  and  should 
beyond  all  doubt  have  been  absolutely  the 
same  had  no  error  been  committed,  such 
judgment  cannot  be  reversed  without  mak- 
ing fetishes  of  the  rules  of  the  game. 

It  is  further  urged  that  this  involves  a 
holding  that  the  court  may  fix  a  verdict; 
after  verdict  the  trial  judge  may  do  so  in 
result,  by  declaring  a  new  trial  unless  the 
victorious  party  accept  what  the  court 
deems  a  fair  award.  \Vc  have  no  power  to 
directly  review  that  proceeding;  yet  the 
plaintiff  in  error  here,  having  been  relieved 


of  a  verdict  oonfldently  asserted  to  have 
been  the  gift  of  passion,  denies  that  by  a 
remittitur  the  result  of  that  passion  can  be 
eliminated.  The  point  lacks  binding  au- 
thority, and  our  holding  is  that  we  may, 
and  must,  regard  this  judgment  as  if  based 
on  a  verdict  for  $750.  So  regarded,  we  deem 
it  clear  beyond  doubt  that  the  evidence 
erroneously  admitted  could  not  possibly 
have  affected  the  matter..  Therefore  it  was 
harmless  error  to  admit  the  same. 

It  was  not  error  to  permit  plaintiff  to 
testify  that  after  the  episode  of  insult  she 
cried,  was  nervous,  and  had  headache.  The 
boundaries  between  mental  and  physical 
suffering  are  but  ill  defined.  Emotional 
exhaustion  is  the  natural  concomitant  of 
excitement  of  any  kind,  and  we  regard  tlic 
words  "nervousness"  and  "headache"  as  no 
more  than  the  translation  into  common 
speech  of  emotional  excitation.  Tlie  line 
between  a  statement  of  feeling  and  a  claim 
of  disease  or  injury  can  hotter  be  illustrated 
than  defined.  The  plaintiff  could  not 
properly  have  deposed  that  she  had  neuritis 
after  the  threat  of  ejection,  without  proper 
pleading  and  medical  evidence. 

The  subject  is  one  which  in  its  minute 
variations  must  always  be  left  to  fair 
discretion  in  the  trial  court.  That  dis- 
cretion was  not  abused  in  this  instance. 

Judgment  aflirmed. 

X/earned  Hand,  District  Judge  concur- 
ring: 

I  concur  in  the  result,  but  not  upon  the 
ground  that  the  reduction  of  the  verdict  by 
the  court  could  cure  the  error  in  the  ad- 
mission of  §  393  of  the  Italian  Code.  The 
defendant  was  entitled  to  an  assessment  bv 
the  jury  after  a  legal  trial.  The  plaintiff 
might  consent  to  abate  the  verdict;  but  he 
might  not  take  from  the  defendant  the  right 
to  some  verdict.  I  agree  that  the  evidence 
was  irrelevant,  and  that  it  was  error  to 
admit  it;  but  it  seems  to  me  that  the 
judge's  charge,  although  not  expressly 
directed  to  that  point,  was  sufficient  to 
undo  its  evil.  The  court  first  said  that 
there  was  no  charge  that  the  defendant 
had  acted  maliciously,  but  at  most  only 
negligently,  and  then  said  that  the  jury 
could  award  nothing  but  compensatory 
damages,  which  it  defined  as  those  to  re- 
imburse the  plaintiff  for  the  actual  injury 
she  had  sustained.  The  defendant  made 
no  request  for  a  further  charge  in  respect  of 
the  evidence  in  question.  The  evidence  was 
not  of  such  kind  as  inevitably  to  involve  a 
mistrial,  no  matter  what  action  the  judge 
took.  It  seems  to  me  a  fair  exercise  of  his 
discretion  in  correcting  the  error  not  to 
emphasize  the  evidence  by  an  express  with- 


L.R.A.1918D. 


870 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


draual,  certainly  unless  the  defendant  re- 
quired  it. 

Now,  it  is  true  that  Washington  Gaslight 
Co.  V.  Lansden,  172  U.  S.  534,  43  L.  ed. 
543,  19  Sup.  Ct.  Rep,  21)6,  does  appear  to  be 
a  decision  to  the  contrary,  and  pretty  close 
to  the  case  at  bar.  Yet  that  case  was  a 
good  deal  complicated  by  the  fact  that  the 
testimony  there  admitted  was  not  relevant 
against  the  defendant  Leetch  at  all,  al- 
tliough  he  was  necessarily  involved  in  the 
verdict,  and,  besides,  I  think  the  evidence 
of  the  defendant's  wealth  was  a  good  deal 


more  dangerous  than  the  evidence  here. 
The  act  could  not  be  the  crime  of  the  der 
fendant,  but  only  of  the  purser,  and  it 
•  does  not  seem  to  me  inevitable  that  a 
I  crime  6f  the  purser  should  have  been 
attributed  to  the  defendant.  I  think  no  one 
would  liave  been  for  reversal  if  the 
evidence  had  been  expressly  withdrawn,  and 
I  confess  that  the  difference  between  that 
course  and  the  charge  as  given  appears  to 
me  too  technical  to  justify  a  reversal  under 
the  more  modern  treatment  of  such  matters. 


Annotation — Liability  for  wrongfully  threatening  passenger  Mrith  expulsion. 


The  duty  of  a  passenger  to  pay  fare 
wrongfully  demanded  in  order  to  avoid 
expulsion  and  lessen  damages,  including 
the  effect  of  the  fact  that  the  mistake 
was  the  fault  of  the  ticket  agent  and 
not  of  the  conductor,  is  treated  in  the 
notes  to  Sprenger  v.  Tacoma  Traction 
Co.  43  L.R.A.  706;  Light  v.  Detroit  &  M. 
R.  Co.  34  L.R.A,(N.S.)  282;  and  Creech 
V.  Atlantic  Coast  Line  R.  Co.  post,  1030. 

Austro-American  S.  S.  Co.  v.  Thomas, 
ante.  873,  finds  support  in  Georgia  R.  & 
Electric  Co.  v.  Baker  (1906)  125  Ga.  562, 
7  L.R.A.(N.S.)  103, 114  Am.  St.  Rep.  246, 
54  S.  E.  639,  5  Ann.  Cas.  484,  which  held 
that  a  threat  bv  the  conductor  of  the 
second  car  to  expel  a  passenger  on  ac- 
count of  a  mistake  in  a  transfer  slip  is  a 
legal  wrong,  giving  the  passenger  a  right 
of  action  against  the  company,  notwith- 
standing there  is  nothing  insulting  in  the 
words  or  manner  of  the  conductor  fur- 
ther than  that  a  mere  threat  to  expel  > 
might  be  deemed  an  insult. 

A  fortiori,  a  railroad  company  will  be 
liable  for  any  indignities  offered  by  its 
conductors  to  a  passenger  who  because' 
of  its  fault  in  not  having  an  agent  at  a 
terminal  point  where  the  passenger  is  to 
exhibit  an  order  for  a  ticket,  attempts  to 
pursue  his  journey  upon  the  order  with- 
out the  ticket,  and  is  insulted  and  threat- 
ened with  ejection  by  the  conductors. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Harris 
(1905)  115  Tenn.  501,  5  L.R.A.(N.S.) 
779,  91  S.  W.  211. 


And  the  measure  of  damages  is  not 
limited  to  the  amount  paid  to  prevent  an 
expulsion,  but  general  damages  may  be 
recovered  as  for  an  inexcusable  trespass, 
even  though  there  be  no  aggravating  cir- 
cumstances connected  with  the  threat  of 
expulsion.  Georgia  R.  &  Electric  Co.  v. 
Baker  (Ga.)  supra. 

And  in  the  Harris  Case  (Tenn.)  supra, 
it  was  held  that  $1,800  was  not  so  exces- 
sive as  an  award  to  a  woman  abused  and 
insulted  and  threatened  with  ejection 
from  a  train,  and  the  privacy  of  whose 
sleeping  car  berth  was,  without  warning, 
invaded  by  the  conductor,  while  she  was 
disrobed,  because  not  supplied  with  a 
ticket  through  the  fault  of  the  railroad 
company,  as  to  evince  partiality,  ijreju- 
dice,  corruption,  or  unaccountable  ca- 
price on  the  part  of  the  jury. 

On  the  contrarv,  in  Campopiano  v. 
RKode  Island  Co.  ^(1916)  39  R.  L  105, 
L.R.A.1916E,  911,  97  Atl.  597,  where  a 
street  car  conductor  refused  to  take  a 
Columbian  half  dollar  presumably  be- 
cause unacquainted  with  that  coin,  and 
the  passenger  borrowed  the  oar  fare  to 
avoid  a  threatened  expulsion,  it  was  held 
that  as  the  passenger  was  not  ejected,  or 
delayed  or  inconvenienced  in  completing 
his  trip,  and  as  the  refusal  to  accept  the 
coin  was  in  good  faith  and  without  ob- 
jectionable behavior  or  language,  the 
company  was  not  liable  even  for  com- 
pensatory damages.  J.  H.  B. 
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CATHERINE  GRACE  FOURETTE,  Appt., 

V. 

THOMAS  F.  GRIFFIN. 
(02  Conn.  388,  103  Atl.  123.) 

Writ  —  outer  door  of  apartment  house. 

1.  The  door  leading  from  the  common  hall 
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of  an  apartment  house  into  the  apartment 
of  a  tenant  is  his  outer  door,  which  cannot 
be  broken  for  the  service  of  process. 
For  other  cases y  see  Writ  <nui  Process,  II.  a, 
in  Dig,  i-,7^  .V.  8. 


Note.  —  The  right  to  break  and  enter  a 
dwelling  to  serve  a  civil  writ  of  process  is 
treated  in  the  annotation  following  Palmer 
V.  King,  L.R.A.1916D,  281. 
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Boplevln  i—  entering  latched  door. 

2.  That  the  owner  of  an  apartment  is  out- 
Bide  it  when  an  officer  attempts  to  serve  a 
replevin  writ  to  take  property  located  with 
in  does  not  entitle  the  officer,  against  the 
owner's  will,  to  open  the  outer  door  if  it 
is  shut  and  latched,  although  it  is  not  fas- 
tened. 

For  other  cases^  see  Writ  (vnd  Process,  IL  a, 
in  Dig.  1-52  N.  8. 

Appeal  -•  misleading  I ngtr notion  -«  er- 
ror. 

3.  Leading  the  jury,  in  an  action  for 
trespass  in  forcibly  entering  an  apartment 
to  serve  a  replevin  writ,  to  believe  that 
there  was  no  liability  if  the  breaking  was 
accidental,  is  error  if  there  is  no  evidence  of 
accident. 

For  other  cases,  see  Appeal  and  Efror,  VII. 
w-,  4>  »>  (*'>)>  w  I^^9'  1-5^  ^-  ^• 

(March  12,  1918.) 

VPPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  ^liddlesex  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  forcibly  en- 
tering plaintiff's  apartment  for  the  serv- 
ice  of   a  writ  of   replevin.     Reversed. 

Statement  by  Roraback,  J.: 

Action  to  recover  damages  for  an  alleged 
trespass  and  assault,  brought  to  the  supe- 
rior court  in  Middlesex  county,  and  tried 
to  the  jury  before  Tuttle,  J.;  verdict  and 
hidpnent  for  the  defendajit,  and  appeal 
by  the  plaintiff.  Error  and  new  trial 
ordered. 

On  the  13th  day  of  March,  1916,  a  writ  of 
replevin  was  placed  in  the  defendant's 
liands  for  service  upon  Arthur  P.  Fourette, 
and  in  favor  of  one  Edward  C.  Nozon,  for 
certain  articles  of  household  furniture. 
Under  the  direction  of  this  replevin  writ, 
the  defendant^  in  company  with  an  express- 
man, went  to  the  house  where  the  plaintiff 
and  her  family  lived  and  where  these  ar- 
ticles to  be  repleviued  were  kept,  and  the 
articles  were  seized,  taken  and  carried 
away,  by  the  defendant.  Arthur  P.  Four- 
ette, the  defendant  in  the  replevin  suit,  was 
the  husband  of  the  plaintiff,  1>ut  he  was  not 
then  living  with  his  wife.  This  house  was 
so  constructed  as  to  afford  separate  and 
distinct  habitations  for  four  different  fami- 
lies. The  plaintiff  and  familj^  occupied 
all  the  rooms  on  the  iirst  floor  of  this  build- 
ing. The  outer  door  of  the  house  and  the 
lower  hall  were  used  by  all  of  the  different 
tenants  of  the  house.  The  door  which  led 
from  the  common  hall  on  the  lower  floor 
into  the  plaintiff's  apartment  opened  into 
the  sittin/?  room.  After  tlie  defendant 
had  gained  entrance  into  the  common  hall, 
through  the  main  front  door  he  had  some 
talk   with   the  plaintiff,  who  was  then   in 


the  hall,  and  she  then  refused  to  allow 
him  to  go  into  her  rooms.  The  door  of  her 
apartment  was  then  shut  and  fastened  with 
a  knob.  As  the  defendant  turned  the  knob 
of  the  door  leading  into  the  sitting  room, 
the  plaintiff  called  to  her  brother  inside  t)ic 
room  to  lock  the  door.  He  jumped  against 
the  door,  slammed  it  together,  and  bolted 
it.  The  officer,  by  the  pressure  of  his 
shoulder  against  the  door,  then  broke  the 
bolt,  opened  the  door,  and  entered  the  rooms 
of  the  plaintiff  and  her  family.  In  sub- 
stance these  facts  were  uncontroverted.  The 
plaintiff  complains  of  the  refusal  of  the 
court  to  charge  as  requested,  and  of  sever- 
al portions  of  the  charge  as  it  was  given. 
This  case  involves  an  inquiry  as  to  the 
right  of  an  officer  to  break  open  a  door  of 
a  dwelling  house  when  engaged  in  the  serv- 
ice of  civil  process.  In  that  part  of  the 
charge  which  dealt  with  this  subject  the  jury 
were  instructed  as  follows:  "If  the  com- 
mon front  door  was  the  outer  door  of 
the  plaintiff's  home,  of  course  the  claim 
upon  this  branch  of  the  case  fails,  because 
that  door  was  passed  by  the  defendant  with 
out  any  breaking.  In  my  view  of  the  law 
it  matters  little  in  the  present  case  which 
of  these  doors  is  held  to  be  the  outer  door 
of  the  home;  for  upon  the  admitted  facts, 
this  plaintiff  had  no  right  to  undertake  to 
exclude  the  defendant  from  the  tenement 
while  she  and  the  officer  both  remained  out- 
side. She  knew  at  this  time  what  the  of- 
flcer  wanted  and  the  authority  which 
brought  him  there.  She  did  not  bar  herself 
within  her  apartment  and  refuse  to  per- 
mit him  to  enter.  No  act  of  hers  was  oc- 
casicKied  by  any  fear  of  bodily  harm  or  of 
any  injury  to  her  home  or  property  other 
than  the  removal  of  the  specified  articles 
therefrom.  Under  these  circumstances  she 
called  to  her  brother  to  lock  the  door,  and 
this  for  the  express  purpose  of  preventinej 
the  officer  from  carrying  out  the  mandate 
of  his  wrtt.  Hearing  the  call  and  know- 
ing its  purpose,  the  officer  hastened  to 
prevent  its  execution.  If  you  find  that  the 
locking  of  the  door  by  the  brother  and  the 
breaking  of  it  by  th^  defendant  were  prac-  , 
tically  simultaneous  acts,  then  the  officer' 
is  not  to  blame  for  the  breaking  of  this 
door,  and  the  principle  sought  to  be  in- 
voked by  the  plaintiff  does  not  apply,  un- 
less you  find  he  broke  the  door  inten- 
tionally." 

Mr.  Daniel  J.   Donahue  for  appellant. 
Mr.  Frank  D.  Halnei^  for  appellee. 

Roraback^  J.,  delivered  the  opinion  of 
the  court: 

The  court  was  mistaken  in  the  proposi- 
tion that  "it  matters  little  in  the  present 
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case  which  of  these  doora  ia  h^d  to  be  the 
outer  do<»:  of  the  home;  for  upon  the  ad- 
mitted facts  this  plaintiff  had  no  right  to 
undertake  to  exclude  the  def«idant  from 
the  tenement  while  she  and  the  officer  both 
remained   outside/' 

The  rights  of  the  plaintiff  and  her  fam- 
ily as  to  the  door  leading  into  her  apart- 
ments and  their  rights  as  to  the  common 
front  door  were  materially  different^  and 
the  jury  should  have  been  so  informed.  The 
rooms  occupied  by  the  plaintiff  and  family 
consisted  of,  and  in  themselves  formed,  a 
tieparato  and  complete  habitation  for  the 
plaintiff  and  her  family.  They  were  entitled 
to  the  use  and  occupancy  of  these  rooms, 
and  the  door  leading  from  them  into  the 
hall,  as  if  they  were  a  part  of  a  distinct 
structure.  The  common  outer  door  of  this 
house  served  as  a  passageway  for  the  oc- 
cupants of  these  different  habitations.  All 
the  rights  which  the  plaintiff  and  her  fami- 
Iv  had  in  and  to  this  outer  door  was  the 
right  to  use  it  in  common  with  the  other 
tenants.  It  is  a  familiar  principle  of  law 
th&t  where  there  are  different  apartments 
of  a  house,  having  a  common  outer  door, 
the  door  of  the  apartment  of  each  separ- 
ate occupant  is  his  outer  door  which  cannot 
be  broken  open  to  serve  civil  process.  1 
Swift's,  Dig.  607 ;  Swain  v.  Mizner,  8  Gray, 
182,  69  Am.  Dec.  244. 

The  law  is  also  well  settled  that  if  the 
outer  door  is  shut  and  latched,  although 
not  fastened,  an  officer  has  no  right  to  open 
it  and  enter  without  the  permission  of  the 
owner.  The  fact  that  the  plaintiff  was 
upon  the  outside  of  the  door  leading  from 
the  hall  into  her  apartments,  when  the 
door  was  opened,  did  not  alter  her  rights 
if  the  entry  was  contrary  to  her  known 
will  and  objections.  A  man's  dwelling 
house  is  not  only  for  his  own  personal  pro- 
tection, but  it  is  also  for  the  protection 
of  his  family  and  his  property  therein  wliile 
it   is  occupied   as  a   residence.*  1   Swift's 


Dig.  606;  Ourtia  v.  Hubbard,  4  Hill,  437, 
40  Am.  Dec.  202;  Ilsley  r.  Nichols,  12  Pick. 
270,  22  Am.  Dec.  425. 

The  court  below,  in  that  part  of  its 
charge  already  quoted,  also  stated  to  the 
jury:  "If  you  find  that  the  locking  of  the 
door  by  the  brother  and  the  breaking  of  it 
by  the  defendant  were  practically  simul- 
taneous acts,  then  the  officer  is  not  to  blame 
for  the  breaking  of  this  door,  and  the  prin- 
ciple sought  to  be  invoked  by  the  plaintiff 
does  not  apply  unless  you  find  he  broke  the 
door  intentionally." 

The  language  of  these  remarks  is  suscep- 
tible to  the  interpretation  that  there  was 
evidence  from  which  the  jury  might  find 
that  the  alleged  breaking  of  the  door  was 
accidental,  and  not  intentional.  One  se- 
j  rious  fault  with  this  instruction  is  that  the 
.  record  discloses  that  there  is  no  foundation 
for  the  statement  that  the  breaking  of  the 
door  by  the  officer  was  accidental.  The 
most  favorable  statement  of  the  defendant's 
contention  upon  this  part  of  the  case  is 
to  be  found  in  his  own  statement  of  his 
claims  to  the  jury.  It  here  appears  that 
he  offered  evidence  to  prove,  and  claimed 
to  have  proven,  that  he  "turned  the  knob 
of  the  door  leading  into  the  room  of  the 
said  tenement,  and,  having  opened  the  door 
slightly,  the  plaintiff  called  to  her  brother 
inside  of  the  room  to  lock  the  door,  and 
he  jumped  against  the  door,  slamming  it 
together  and  bolting  it  against  the  officer, 
the  pressure  of  whose  shoulder  against  the 
door  at  the  same  time  resulted  in  breaking 
the  bolt,  whereupon  the  defendant  con- 
stable  entered   the  room.'' 

It  is  plain  that  the  remarks  of  the  court 
upon  this  part  of  the  case  were  misleading, 
and  that  the  jury  might  hove  been  led  to  a 
harmful   conclusion   thereby. 

There  is  error,  the  judgment  is  set  aside, 
and  a  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concur. 


NEBRASKA  SUPREME  COURT. 

ARLOWE  D.  SUOTER,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA. 
(—  Neb.  — ,  167  N.  VV.  66.) 

Evidence  —  Intent  to  suicide. 

1.  Evidence   of   an    intention   to   commit 
«uicide  is  not  immaterial  in  a  murder  case, 

Headnotes  by  Coenj6H,  J. 


Note.  —  As  to  evidence  of  declarations  of 
intent  to  commit  suicide,  see  annotation 
following  Klein  v.  Knights  &  Ladies  of  Se- 
curitv,  L.R.A.1916B,  819;  and  later  case  of 
Greenacre  v.  Filby,  T..R.A.1018A,  234. 

iZr.a.ioisd. 


where  deceased  was  found  dead  under  cir- 
cumstances no}  inconsistent  with  the  theory 
of  suicide. 

For  other  caseSj  aee  Evidence^  XI.  J,  in  Dig. 
1-52  N.  8. 

Same  —  homicide  —  stnte  of  mind. 

2.  Evidence  of  declarations  by  deceased  of 
intention  to  commit  suicide,  or  evidence  con- 
sisting of  the  written  statements  of  the  de- 
ceased bearing  upon  the  question  of  inten- 
tion to  commit  suicide,  is  admissible  in  a 
murder  case,  if  introduced  solely  to  show 
the  state  of  mind  or  intention  of  the  one 
making  them,  at  the  time  they  were  made. 
For  other  cases,  see  Evidence,  X,  d,  th  Dig, 

1-52  N.  8. 

(March  16,  1918.) 
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ERBOU  to  the  District  Court  for  Laa-  | 
caster   County   to   review   a   judgment 
convicting  defendant  of  murder  in  the  first 
degree.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  R.  J.  Greene  and  Sterling  F. 
Mutz»  amici  curiie. 

Mr.  W.  E.  Reed,  Attorney  General,  for 
the  State. 

Cornish,  J.,  delivered  the  opinion  of  the 
court  ; 

On  the  night  of  March  10,  1917,  defend- 
ant's wife  was  found  dead,  with  a  bullet 
hole  in  her  body,  under  circumstances  which 
did  not  negative  the  possibility  of  death 
by  suicide.  The  defendant  (plaintiflf  in 
error),  on  trial  charged  with  killing  her, 
sought  to  prove  suicide  by  evidence  of 
threats  made  by  her  to  commit  suicide  and 
letters  written  by  her  within  three  weeks 
of  the  time  of  her  death.  This  evidence 
was  excluded  by  the  trial  court,  which  rul- 
ing of  the  court  the  defendant,  convicted 
of  murder  in  the  first  degree,  assigns  as 
error. 

Where  one  is  found  dead  under  circum- 
stances making  doubtful  the  manner  of  his 
death,  if  the  theory  of  suicide  is  suggest- 
ed, we  naturally  inquire  concerning  the 
state  of  mind  of  the  dead  person, — whether 
by  his  acts,  writing,  or  speech  suicidal  in- 
tent was  indicated  or  shown.  If  one  on 
whom  we  could  rely  would  quote  the  dead 
person  as  having  declared  an  intention  to 
commit  suicide,  and  the  known  circum- 
stances of  his  death  were  consistent  with 
such  intention,  we  might  at  once  accept  sui- 
cide as  the  explanation  of  the  tragedy. 
And  yet,  in  spite  of  this  instinctive,  com- 
mon-sense, and,  we  believe,  scientific  mode 
of  inquiry,  some  courts — a  minority — have 
excluded  the  testimony  on  the  ground  that 
the  declaration,  not  being  a  dying  decla- 
ration or  part  of  the  res  gestae,  is  hearsay. 

We  are  of  opinion  that  such  evidence  is 
not  hearsay,  but  is  original  evidence  bear- 
ing upon  state  of  mind,  and,  when  the  un- 
disputed facts  and  circumstances  of  the 
case  furnish  a  reasonable  basis  for  the 
theory  of  suicide  as  a  defense,  the  evidence 
should,  ordinarily,  be  admitted.  The  rea- 
sons for  this  conclusion  might  be  stated 
thus:  (1)  Defendant  is  not  guilty,  if  death 
was  self-inflicted,  and  must  be  permitted  to 
prove  it,  if  provable.  (2)  If  suicidal  in- 
lent  existed,  then,  indisputably,  the  mere 
fact  of  such  intent  renders  more  probable 
the  theory  of  death  by  suicide.  (3)  It 
follows  that,  if  suicidal  intent  may  be 
evidenced  by  previous  conduct,  writings, 
or  speech,  proof  of  them  must  be  permit- 
ted.    (4)  Suicidal  intent  is  a  state  of  mind, 


distinguishable  from  acts  done  in  pursu- 
ance of  the  intent. 

State  of  mind  is  indicated  more  or  less 
by  appearances,  conduct,  and  speech.  Ev- 
ery word,  and  act  may  bespeak  the  real 
mind;  in  fact,  does,  to  a  being  who  knows. 
The  same,  you  say,  is  true  of  hearsay.  But 
hearsay  is  rejected  because  the  immediate 
object  is  the  truth  of  the  statement,  not 
the  intent  or  state  of  mind.  Just  as  a  dec- 
laration may  unmistakably  show  knowl- 
edge or  notice,  so  may  it  be  evidence  of  in- 
tent. The  mere  fact  of  the  coincidence, 
death  following  the  declaration,  is  eviden- 
tial. It  would  be  suggestive,  even  though 
the  person  had  protested  that  he  never 
would  take  his  own  life.  The  thought  at 
least  was  entertained. 

A  declaration  containing  a  statement  of 
fact  external  to  the  mind  is  of  course,  as  to 
that  fact,  hearsay.  While  declarations 
have  in  them  some  of  the  elements  of  hear- 
say, yet  they  are  frequently  natural  expres- 
sions of  feeling  which  have  never  been  re- 
garded in  the  law  as  hearsay.  The  ques- 
tion is:  What  actual  inferences  of  fact  may 
be  reasonably  drawn  from  them  as  to  an 
existing  state  of  mind?  In  personal  in- 
jury cases,  the  courts  permit  exclamations 
and  declarations  as  evidence  of  pain  and  suf- 
fering, and  permit  the  doctor,  as  an  ex* 
pert,  to  draw  conclusions  as  to  bodily  condi- 
tions from  the  person's  narrative  of  his 
condition.  In  will  cases  the  condition  or 
intention  of  the  testator  is  permitted  to  be 
evidenced  by  his  declarations.  Cases  in- 
volving the  validity  of  a  gift  furnish  an- 
other example.  In  cases  of  alienation  of 
affections,  the  statements  and  declarations  of 
the  wife,  bearing  upon  her  affections  for 
her  husband,  before  the  alleged  seduction, 
are  permitted.  In  these  cases  we  recognize 
that  the  words  of  the  person,  whose  state 
of  mind  is  the  subject  of  inquiry,  may  be 
false.  Evidence  of  them  is  admitted,  be- 
cause they  do  have  evidential  value  in  de- 
termining the  condition  of  mind  or  inten- 
tion. 

Evidence  that  the  accused  threatened  to 
do  the  killing,  or,  the  defense  being  self- 
defense,  evidence  that  the  deceased  had 
threatened  the  accused,  is  permitted.  The 
real  reason,  we  are  inclined  to  believe, 
why  the  courts  have  hesitated  to  admit  the 
testimony  under  consideration,  is  similar 
to  that  contained  in  the  various  statutes 
of  frauds  requiring  a  certain  kind  of  testi- 
mony to  establish  certain  facts.  The  per- 
son alleged  to  have  made  the  declaration 
is  dead,  and  the  evidence  of  it,  possibly 
manufactured,  is  difficult  or  impossible  to 
meet.  But,  as  said  in  1  Wigmore,  Evidence 
§  143:  "That  the  evidence  may  be  manu- 
factured   is   no   reason    for   its   exclusion; 
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for  it  may  also  not  be  manufactured,  and 
if  not,  it  is  most  cogent." 

That  such  evidence  mav  not  always  be 
entirely  trustworthy  goes  only  to  the  weight 
of  it.  The  jury  should  be  told  that  the 
evidence  is  to  be  considered  only  as  it  may 
tend  to  prove  an  existing  state  of  mind, 
hhowing  suicidal  intent,  should  be  weighed 
with  caution,  must  appear  to  have  been 
in  a  natural  manner,  and  not  under  cir- 
cumstances of  suspicion,  and  must  tend 
to  explain  the  facts  connected  with  the  kill- 
ing. In  such  a  case  as  this,  where  the  life 
and  liberty  of  the  accused  are  at  stake,  no 


evidence — whether  of  declarations  or  Avrit- 
ten  words  of  the  deceased — wliich  reason- 
bly  bears  upon  the  issues  should  be  ex- 
cluded. Justice  and  humanity  require  it» 
consideration. 

For  the  reasons  given  in  this  opinion,  the 
judgment  of  the  Trial  Court  is  reversed, 
and  cause  remanded  for  further  proceed- 
ings. 

Sedsrwlck  and  Hamer,  JJ.,  not  sitting. 

Petition   for  rehearing  denied. 


MICHIGAN   SUPREME  COURT. 

ELEAXORK  M.  JOHNSTON,  Exrx.,  etc., 
of  Andrew  W.  Johnston,  Deceased,  Plff. 
in  Err., 

V. 

RUSSELL  CORNELIUS. 
(—  Mich.  — ,  166  N.  W.  983.) 

Death  —  felony  —  private  action. 

1.  A  statute  permitting  a  recovery  for 
death  although  it  shall  have  l)een  caused 
under  such  circumstances  as  to  amount  in 
law  to  a  felony  does  not  create  a  cause  of 
action  where  there  is  no  causal  connection 
between  the  death  and  the  felony. 

For  other  cases,  see  Death,  II.  o,  t»  Dig. 

1-52  y.  H. 

Ncgligeueo  — >  operation  of  automobile 
without  authority. 

2.  The  use  of  an  automobile  without  au- 
thority, which  by  statute  is  a  felony,  does 
•not  constitute  negligence  towards  pedes- 
trians on  the  street  so  as  to  permit  recovery 
for  injury  to  such  persons  by  the  one  operat- 
ing the  car  without  other  proof  of  negli- 
j^'cnce. 

For  other  cases,  see  Automobiles,  II.  a,  in 
Dig.  t-52  y.  8. 

Admission  —  effect  on  second  trial. 

3.  A  confession,  upon  trial  of  an  action 
for  injury  by  the  operation  of  an  automo- 
bile, tliat  tlie  accident  occurred  in  a  resi- 
dence section  of  the  city,  warrants  an  in- 
struction in  a  second  trial  of  the  cause  that 
such  is  the  fact,  altliough  no  evidence  upon 
the  qncrition  is  presented. 

For  other  cases,  see  Trial,  III.  e,  3,  4>  *»*• 
Dig.  1-S2  \.  8. 


Same  —  negligence  —  warning  to  pedes- 
trians. 

4.  The  presence  of  lights  on  an  automo- 
bile approaching  a  street  intersection  does 
not  fulfil  the  duty  of  the  driver  of  the 
car  to  give  warning  to  pedestrians  upon  the 
street,  where  the  statute  requires  such  ma- 
chines to  be  provided  with  suitable  bell, 
horn,  or  other  device  for  signaling  and  to 
give  reasonable  warning  of  their  approach. 
For  other  cases,  see  Automobiles.  II.  a,  in 

Dig.  1-52  N.  8. 

(March  27,  1918.) 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  axstion  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  plaintid's  husband.     Reversed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

^fessrs.  Ellis  &  Ellis  for  appellant. 

^Messrs.  Lombard,  Uext,  &  Cliase  for 
appellee. 

I'ellows,  J.,  delivered  the  opinion  of  the 
court: 

Plain ti If  brought  this  action  against 
Harold  C.  Cornelius  and  Russell  Cornelius 
for  the  negligent  killing  of  decedent,  An- 
drew W.  Johnston,  her  husband.  Upon 
the  first  trial  tlie  jury  disagreed  as  to  de- 
fendant Russell  Cornelius,  and  the  court 
directed  a  verdict  as  to  defendant  HaroM 
C.  Cornelius.  To  review  the  judgment  ren- 
dered on  the  verdict  so  directed,  plaintifT 
sued  out  a  writ  of  error  from  this  court. 


Note.  —  The  general  subject  of  a  private 
action  for  the  violation  of  a  statute  not  ex- 
prcRslv  t'onferriiii?  it  is  considered  in  the 
notes  to  Wolf  v.  Smith.  9  L.R.A.(N.8.)  338, 
and  Conway  v.  Monidah  Trust,  L.R.A. 
101 5K,  500;  specifically  as  to  causal  relation 
and  proximate  cause,  see  pages  345  et  seq. 
of  the  earlier  note,  and  pages  516  et  seq.  of 
the  later  one. 

The  effect  of  operating  an  automobile  on 
a  highway  without  a  license  is  treated  in 

L.R.A.1918D. 


tlie  annotation  following  Southern  R.  Co.  v. 
Vaughan,  L.R.A.JOieK,  1225;  and  see  later 
case,  McCarthy  v.  Leeds,  L.R.A.1918 — ,  — » 
The  reciprocal  duty  of  operator  of  auto- 
mobile and  pedestrian  to  use  care  is  dis- 
cussed in  the  note  to  Deputy  v.  Kimmell, 
51  L.R.A.  (N.S.)  990,  and  earlier  notes  there 
referred  to.  For  later  cases  and  notes  on 
this  subject  see  L.R.A.  Indexes  under  the 
title,  "Automobiles." 
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The  case  will  be  found  reported  in  193 
Mich.  115,  159  N.  W.  318.  This  court  there 
aflfirnied  such  judgment.  A  statement  of 
the  facts  of  the  case  will  be  there  found, 
and  it  wlU  only  be  necessary  to  here  st&te 
such  facts  aa  became  important  upon  the 
second  trial,  and  as  bear  upon  the 
questions  here  involved.  This  we  will  do 
as    we   proceed. 

I'pon  the  second  trial,  which  proceeded 
ngainst  Russell  Cornelius  alone,  a  verdict 
for  the  defendant  waa  arrived  at  by  the 
jury,  and  plaintiff  prosecutes  this  writ  of 
error  to  review  the  judgment  entered  there- 
on. On  the  second  trial,  as  on  the  first,  it 
appeared  that  the  automobile  driven  by  the 
defendant  on  the  evening?  in  question,  when 
lie  ran  over  the  deceased,  causing  the  in- 
juries which  resulted  in  his  death,  was 
owned  by  his  father,  Harold  C.  Cornelius, 
and  that  defendant  had  taken  it  without 
the  knoAvledge  and  consent  of  his  father, 
and  in  violation  of  his  directions  and 
instructions.  It  is  now  claimed  by  the 
plaintiff  that,  such  being  the  case,  de- 
fendant violated  the  provisions  of  Act 
33,  Public  Acts  3909  (§  15,431,  Comp. 
Laws  1915)  ;  that  his  use  of  the  car  so  tak- 
en was  a  felony;  that  its  use  under  such 
circumstances  was  negligence  per  se,  and 
in  and  of  itself  warranted  a  recovery  under 
§  14,577,  Comp.  Laws  1915,  witliout  any 
evidence  of  negligence  in  its  use  and  opera- 
tion on  the  street.  The  last-cited  section 
was  originally  passed  in  1848.  Sees.  Laws 
1848,  p.  31.  It  has  since  been  amended. 
It  is  a  remedial  statute,  though  in  dero- 
jration  of  the  common  law.  Merkle  v. 
Bennington  Twp.  58  ;Mich.  156,  55  Am. 
Rep.  666,  24  X.  W.  776.  By  the  ancient 
common  law,  felony  was  punished  by  tho 
death  of  the  criminal,  and  his  lands  and 
goods  were  forfeited  to  the  Crown.  Such 
being  the  situation,  neither  body  execu- 
tion nor  execution  against  lands  or  chattels 
was  available.  It  would  be  an  interference 
with  the  royal  prerogative  for  a  private  suit- 
or to  attempt  recompense  from  the  estate  of 
the  felon,  and  the  action  of  the  private  suit- 
or was  held  to  be  merged  in  the  public  of- 
fense. 1  R.  C.  L.  p.  327.  This  statute,  in 
derogation  of  the  common  law,  permits  re- 
covery, "notwithstanding  the  death  of  the 
person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony;"  but 
it  docs  not  create  a  cause  of  action  where 
there  is  no  causal  connection  between  the 
death  and  the  felony.  It  cannot  be  given 
tho   effect  claimed   for  it  by  the  plaintiff. 

Xor  are  we  persuaded  that  act  Xo.  33 
of  the  Public  Acts  of  1900  of  itself  gives 
a  right  of  action  to  pedestrians  injured 
upon  the  street.     They  do  not  belong  to  the 


class  for  whose  protection  the  law  was 
passed.  Plaintiff  cannot  claim  any  benefit 
from  it.  It  is  said  in  1  Thompson  on  Neg- 
ligence, §  12:  "And  it  may  be  stated  as 
a  general  proposition, — though  there  may 
be  difficulty  in  some  cases  in  applying  it, — 
that  tho  violation  of  a  statute  or  municipal 
ordinance  is  not  of  itself  a  cause  of  action 
grounded  upon  negligence  in  favor  of  an 
individual,  unless  the  statute  or  ordinance 
was  designed  to  prevent  such  injuries  as 
were  suffered  by  the  individual  claiming 
the  damages,  and  often  not  then,  the  ques- 
tion depending  upon  judicial  theories  and 
surmises." 

See,  also,  Taylor  v.  I^ke  Shore  &  M.  S. 
R.  Co.  45  Mich.  74,  40  Am.  Rep.  457,  7  X. 
W.  728;  Richards  v.  Waltz,  153  Mich.  416, 
117  N.  W.  193;  Syneszewski  v.  Schmidt, 
153  Mich.  438,  116  X.  W.  1107;  Mairs  v. 
Baltimore  &  O.  R.  Co.  175  N.  Y.  409,  67  N. 
E.  901;  Lepard  v.  Michigan  C.  R.  Co.  166 
Mich.  373,  40  L.R.A.(N.S.)  1105,  130  N. 
W.  668;  Lindsay  v.  Cecchi,  3  Boyce  (Del.) 
133,  35  L.R.A.(X.S.)  699,  80  AtL  523,  1  X. 
C.  C.  A.  88;  Latham  v.  Cleveland,  C.  C.  & 
St.  L,  R.  Co.  164  lU.  App.  559. 

Error  is  also  assigned  upon  the  instruc- 
tion by  the  court  that  the  locality  where 
the  accident  occurred  was  a  residence  sec- 
tion of  the  city.  The  court,  among  other 
reasons  for  so  instructing  the  jury,  stated 
that  upon  the  former  trial  it  was  conceded 
that  this  was  a  residence  section  of  tlie  city. 
Such  being  the  ease,  the  trial  court  com- 
mitted no  error  in  this  instruction.  This 
was  a  judicial  admission,  and  the  court  was 
not  in  error  in  considering  it  conclusive  on 
the  plaintiff  on  the  second  trial.  Connor  v. 
Lake  Shore  &  M.  S.  R.  Co.  168  Mich.  20, 
183    X.    W.    1003. 

The  defendant,  driving  a  heavy  Cadil- 
lac car,  ran  over  the  deceased  about  9  o'clock 
in  the  evening  of  Xovember  28,  1913, 
on  Michigan  street,  in  the  city  of  Grand 
Rapids,  causing  such  serious  injuries  that 
death  resulted  some  two  weeks  later.  The 
evening  was  dark  and  it  was  raining.  De- 
ceased was  escorting  a  young  lady,  who  had 
called  at  the  home  of  himself  and  plain- 
tiff, to  the  street  car  line,  which  ran  east 
and  west  on  Michigan  street.  It  is  undis- 
puted that  a  man  named  McMillan  was 
standing  in  the  street  near  the  track,  await- 
ing the  approaching  car.  It  is  in  dispute 
the  distance  decedent  and  his  companion 
had  proceeded  in  the  street  when  they  were 
struck  by  the  car  driven  by  defendant, 
plaintiffs  witnesses  giving  testimony  tend- 
ing to  show  that  they  were  quite  near  Mr. 
McMillan  out  in  the  street,  and  defendant's 
that  they  were  much  nearer  the  curb.  The 
trial  court,  after  calling  the  attention  of 
the  jury  to  the  statutory  duty  of  drivers 
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of  automobiles,  and  after  reading  the  pro- 
visions of  the  statute  and  the  ordinance  of 
the  city  of  Gr^nd  Rapids,  charged  them  as 
follows:  "Under  the  second  section  of  the 
btate  law  to  which  your  attention  has  been 
called,  it  is  claimed  by  the  plaintiff  that 
the  defendant,  in  approaching  this  cross- 
ing, was  also  approaching  a  Mr.  McMillan, 
who  was  standing  in  the  highway  waiting 
for  this  west-bound  street  car,  and  that 
therefore  the  defendant  should  have  given 
reasonable  warning  of  his  approach  and 
slowed  down  to.  a  speed  not  exceeding  10 
miles  an  hour.  That  is  substantially  the 
provision  which  I  have  read  to  you.  The 
question  for  the  jury  to  consider,  and  for 
the  court  to  instruct  the  jury  upon  partic- 
ularly, is  in  relation  to  the  warning  pro- 
vided by  this  statute.  The  statute  provides 
that  a  reasonable  warning  shall  be  given 
to  a  person  standing  in  the  street,  if  there 
be  one.  I  instruct  you  that  under  the  un- 
disputed testimony  it  appears  that  the  de- 
fendant, as  he  approached  this  crossing, 
saw  Mr.  McMillan  standing  near  the  street 
car  track,  and  also  that  Mr  McMillan  saw 
the  approaching  automobile.  Under  these 
circumstances,  the  automobile  having  the 
usual  lights  upon  it  at  the  time,  there  was, 
as  a  matter  of  law,  a  reasonable  warning 
given  to  Mr.  McMillan,  who  was  standing 
waiting  to  take  this  car.  So  in  its  last 
analysis  these  two  sections  of  the  state  law, 
as  applied  to  this  case,  relate  and  will  be 
confined  to  the  speed  with  which  the  au- 
tomobile was  approaching  this  crossing; 
the  one  provision  limiting  the  speed  to  15 
miles  an  hour,  and  other  provision  limiting 
the  speed  to  10  miles  per  hour,  as  I  under- 
stand it,  under  the  circumstances  sliown 
in  this  case.'' 

In  no  part  of  his  charge  did  the  court  in- 
struct the  jury  that  defendant  owed  a  duty 
to  a  pedestrian  in  a  public  highway  to  give 
an  audible  warning  of  his  approach.  The 
instruction  given  and  the  failure  to  instruct 
here  noted  could  lead  the  jury  to  but  one 
conclusion;  viz.,  that  def aidant  owed  no 
duty  to  decedent,  if  he  was  in  the  street, 
to  give  other  warning  of  his  approach  than 
by  his  lights,  and  that  an  audible  warning 
was  not  required.  This  was  reversible 
error.  If  decedent  was  in  a  public  high- 
way as  the  defendant  approached  the  in- 
tersection of  Michigan  street  and  North 
avenue,  and  there  was  testimony  tending 
to  show  that  he  was,  defendant  owed  a  duty 
of  giving  reasonable  warning  of  his  ap- 
proach, and  this  duty  was  not  discharged 
hy  the  presence  of  lights  on  his  machine. 
The  provision  of  the  statute  is  subdivision 
2  of  §  7,  Act  318,  Public  AcU,  1909  (§  4818, 


Comp.  Laws  1015),  and  reads  as  follows: 
*'Upon  approaching  a  person  walking  in  the 
roadway  of  a  public  highway,  or  a  horse 
or  horses,  or  otlier  draft  animals,  be- 
ing ridden,  led  or  driven  thereon,  a  per- 
son operating  a  motor  vehicle  shall 
slow  down  to  a  speed  not  exceeding  ten 
miles  an  hour  and  give  reasonable  warn- 
ing of  its  approach,  and  use  every  reason- 
able precaution  to  insure  the  safety  of 
such  person  or  animal,  and  in  case  of  a 
horse  or  horses  or  other  draft  animals,  to 
prevent  frightening  the  same." 

It  is  also  provided,  by  subdivision  1.  § 
6,  of  the  same  act  (§  4812),  as  follows: 
"Every  motor  vehicle  operated  and  driven 
upon  the  public  highways  of  this  state,  shall 
be  provided  with  adequate  brakes  suiUciont 
to  control  the  vehicle  at  all  times,  and  a 
suitable  and  adequate  bell,  horn  or  oth^r 
device  for  signaling,  and  shall,  during  the 
period  from  one  hour  after  sunset  to  one 
hour  before  sunrise,  display  at  least  two 
lighted  lamps  on  the  front  and  one  on  the 
rear  of  such  vehicle,  which  shall  also  display 
a  red  light  visible  from  the  rear." 

By  the  latter  provision  the  automobile 
must  not  only  be  provided  with  lights  in 
the  nighttime,  but  must  also  have  "a  suit- 
able and  adequate  bell,  horn,  or  other  de- 
vice," and  the  purpose  is  stated  to  lye  *'for 
signaling."  When  we  read  the  two  provi- 
sions together,  as  we  must  do,  it  is  clear 
that  the  legislature  contemplated  an  audi- 
ble warning  when  approaching  pedestrians 
in  the  streets  and  highways.  This  is  em- 
phasized when  we  consider  how  imposr^ible 
it  is  to  gage  the  distance  of  an  oncoming 
automobile  by  the  lights  upon  it  on  a  dark 
night,  while  the  sound  of  an  automobib 
horn  furnishes  a  much  more  accurate  warn- 
ing of  its  location.  The  purpose  of  this 
legislation  was  to  save  human  life,  and 
minimize  the  number  of  injuries  to  pcxles- 
trians  on  the  streets  and  highways.  It 
lays  a  statutory  duty  upon  drivers  of  au- 
tomobiles, which  may  be  greater  than  the 
duty  of  exercising  ordinary  prudence;  but 
the  driver  of  automobiles  must,  neverthe- 
less, discharge  such  duty,  or  respond  for 
its  n^lect.  Levyn  v.  Koppin,  183  Mich. 
232,  149  N.  W.  993. 

Plaintiff  moved  for  a  new  trial,  urging, 
among  other  grounds,  that  the  verdict  >va8 
against  the  weight  of  the  evidence.  The 
motion  was  overruled,  and  error  is  assigned 
thereon.  We  are  not  persuaded  that  the 
verdict  is  against  the  weight  of  the  evidence. 
Tliere  was  a  sharp  conflict  of  testimony  ou 
the  material  points,  and  we  are  not  im- 
pressed that  we  should  disturb  the  judgment 
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on  this  ground.  We  have  examined  the 
other  errors  assigned,  and  find  them  with* 
out   merit. 

For  the  error  pointed  out,  the  judgment 


must  be  reversed,  with  a  new  trial.    Plain- 
tiff  will   recover   costs   of   this   court. 

Petition  for  rehearing  denied. 


NORTH   CAROLINA  SUPREME 
COURT. 

GEORGE  L.  FARMER  et  al. 

V. 

J.  FELTON  HEAD,  Assignee  of  L.  P. 
Mathews,  Trading  as  Frost  Ice  Cream 
Company, 

and 

L.  P.  MATHEWS,  Appt. 

(—  N.  C.  — ,  95  S.  E.  567.) 

JSxemption  —  purchase  of  partnership 
—  claim  out  of  assets. 

A  member  of  an  insolvent  partnership  who 
purchases  the  business  and  agrees  to  pay 
the  debts  of  the  firm  cannot,  against  the 
j>rote8t  of  his  copartner,  claim  a  personal 
property  exemption  out  of  the  assets  of  the 
^business  before  the  debts  are  satisfied. 
T(yr  other  cases,  see  Exemptions,  11,  a,  in 

Dig,  1-52  iV.  S. 

(April  3,  1918.) 

APPEAL  by  defendant  Mathews  from  a 
judgment  of  the  Superior  Court  for 
New  Hanover  County  in  favor  of  plaintiffs 
in  an  action  brought  to  determine  the  right 
of  defendant  to  a  personal  property  exemp- 
tion in  certain  property  formerly  belonging 
to  a  partnership  of  which  he  was  a  member. 
Affirmed. 

Statement  by  Allen,  J.: 

This  is  an  action  to  determine  the  right 
of  the  defendant  L.  P.  Mathews  to  a  person- 
al property  exemption  in  certain  property, 
which  formerly  belonged  to  the  partnership 
known  as  the  Frost  Ice  Cream  Company, 
which  partnership  was  composed  of  the  de- 
fendant L.  P.  Mathews  and  the  plaintiff 
George  L.  Farmer. 

On  April  2,  1917,  the  plaintiff  Farmer 
.sold  his  interest  in  the  business  and  proper- 
ty of  the  partnership  to  the  defendant 
Mathews,  who,  as  a  part  of  the  contract  of 
«ale,  assumed  the  payment  of  all  the  debts 
of  the  partnership  and  agreed  to  pay  the 
same  out  of  the  said  bu.sine8S.  After  said 
sale  the  said  Mathews  continued  the  busi- 

Note.  —  For  right  of  one  who  purchases 
-property  and  agrees  to  assume  the  debts  of 
the  vendor  to  claim  exemption  as  to  prop- 
^erty  purchased,  see  annotation  following 
this  case,  po^t,  885,  and  references  therein 
to  annotations  on  related  questions. 
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ness  until  June  30,  1917,  when  he  executed 
a  deed  of  assignment  to  the  defendant, 
Head,  conveying  to  him  the  entire  property, 
which  was  tjie  same  property  owned  by  the 
partnership  on  April  2,  1917,  and  reserving 
therein  his  personal  property  exemption. 
All  of  the  property  and  business  has  been 
sold  by  the  assignee  and  the  assets  in  his 
hands  are  insufficient  to  pay  the  debts  of 
the  partnership  in  existence  on  April  2, 
1917,  and  which  are  now  due  and  owing. 

The  plaintiffs  in  the  action  are  creditors 
of  the  old  partnership,  and  Farmer  a 
member  of  the  old  firm,  and  they  contend 
that  the  defendant  Mathews  cannot  have 
his  personal  property  exemption  until  the 
debts  of  tlie  old  partnership  are  paid,  with- 
out the  consent  of  his  former  partner 
Farmer,  who  objects  to  the  defendant 
having  his  exemption. 

His  Honor  rendered  judgment  in  favor  of 
the  plaintiff  denying  the  right  of  the  de- 
fendant to  his  exemption,  and  the  defend- 
ant excepted  and  appealed. 

Mr.  J.  A.  McNorton,  for  appellant: 

Defendant  by  his  purchase  of  the  in- 
terest of  George  L.  Farmer  in  the  partner- 
ship and  becoming  personally  responsible 
for  the  debts  of  the  partnership  did  not 
thereby  waive  his  personal  property  ex- 
emption allowed  him  by  law. 

Evans  v.  Bryan,  96  N.  C.  174,  69  Am. 
Rep.  233;  Sargent  v.  Blake,  17  L.R.A. 
(X.  S.)  1040,  87  C.  C.  A.  213,  160  Fed.  57, 
15  Ann.  Cas.  63;  Campbell  v.  White,  93  N. 
C.  344;  Montgomery  County  v.  Riley,  76 
N.  C.  144;  Barber  v.  Buffaloe,  111  N.  C. 
206,  16  S.  E.  386;  Blair  v.  Brown,  116  N. 
C.  631,  21  S.  £.  434;  Rankin  v.  Shaw,  94 
N.  C.  405;  Dortch  v.  Benton,  98  N.  C.  190, 
2  Am.  St.  Rep.  331,  3  S.  £.  638. 

The  right  to  a  personal  property  ex- 
emption is  given  to  every  debtor  who  is  a 
resident  of  this  state,  and  is  confirmed  by 
the  Constitution. 

Pope  v.  Harris,  94  N.  C.  62;  Davis  v. 
Smith,  113  N.  G.  94,  18  S.  E.  53;  Morehead 
Bkg.  Co.  V.  Whitaker,  110  N.  C.  345, 14  S.  E. 
920. 

Messrs.  Kenan  A  Wright,  for  appellees : 

Defendant  cannot  claim  exemption  in  the 
partnership  property. 

Stout  V.  McNeill,  98  N.  C.  4,  3  S.  E.  915; 
30  Cyc.  537;  Richardson  v.  Redd,  118  N.  C. 
677,  24  S.  E.  420;  Simmons  v.  McCullin, 
163  N.  C.  409,  79  S.  E.  625,  Ann.  Cas. 
1915B,  244. 
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Allen,  J.,  delivered  the  opiniou  of  the 
court : 

Prior  to  April  2,  1917,  the  plaintiff 
Farmer,  and  the  defendant  Mathews  were 
partners,  and  as  such  each  was  liable 
for  debts  of  the  tirm.  Growing  out  of  tliis 
liability  the  court  says,  in  Alien  v.  Grissom, 
!H)  N.  C.  92:  "Each  member  of  a  partner- 
ship has  a  right  to  require  the  application 
of  the  joint  effects  to  the  joint  debts,  before 
any  portion  of  them  can  be  diverted  to  the 
individual  debts  of  the  separate  partners, 
and  this  is  a  means  of  personal  exoneration. 
It  is  an  equity  possessed  by  each,  and  growts 
out  of  their  relations  as  partners,  and  the 
implied  limitation  upon  the  power  of  each 
to  dispose  of  the  common  property  in 
furtherance  of  the  object  of  their  associ- 
ation. But  this  equity  does  not  extend  to 
the  creditors,  as  such,  so  as  to  create  a  lien, 
but  they  receive  the  benefits  of  the  exercise 
of  the  right  of  the  separate  partners  to  re- 
quire the  appropriation,  and  the  exoneration 
is  worked  out  in  the  payment  of  their 
debts." 

And  in  Stout  v.  McNeill,  98  N.  C.  4,  3  S. 
E.  916:  "It  is  plain  that  partnership 
effects  ought  to  be  first  applied  to  partner- 
ship debts,  and  each  partner  has  a  right  to 
require  this  to  be  done  in  his  own  exoner- 
ation; the  separate  interest  of  each  being 
in  the  surplus  left  after  the  partnership 
liabilities  have  been  discharged.'* 

It  is  upon  the  same  principle  it  has  been 
held  that  one  of  several  partners  cannot 
Jiave  his  personal  property  exemption  out  of 
the  partnership  assets  without  the  consent 
of  the  other  partners.  Burns  v.  Harris,  67 
N.  C.  140;  Stat«  ex  rel.  Scott  v.  Kenan,  94 
N.  C.  296. 

This  relationship  and  these  rights  of  the 
parties  existed  on  April  2,  1917,  when 
the  plaintiff  Farmer  sold  his  interest  in  the 
partnership  and  in  its  property  to  the  de- 
fendant Mathews,  and  as  the  right  to  have 
the  partnership  assets  applied  to  the  part- 
ner sliip  debts  rests  on  the  common  liability 
for  the  payment  of  the  debts,  and  it  is  upon 
this  ground  that  the  right  to  invoke  the 
equitable  doctrine  of  exoneration  depends, 
the  right  ought  to  continue  as  long  as  the 
liability  exists,  unless  the  retiring  partner 
has  waived  or  abandoned  his  right. 

It  needs  no  citation  of  authority  to  show- 
that  the  retiring  partner  continued  liable  to 
the  creditors;  and  that  there  has  been  no 
abandonment  of  the  riglrt  to  exoneration 
clearly  appears  from  the  agreement,  which 
was  a  part  of  the  contract  of  the  pale,  to 
pay  the  debts  of  the  old  partnership,  and 
out  of  the  firm  business. 

"A  partner  who  retires  from  a  firm  with- 
out selling  his  interest  therein  is  entitled  to 
his  share  ot  the  firm  assets,  including  the 


profits  realised  from  the  busineee  after  the 
firm's  disfiolution.  After  an  absolute  8al« 
of  his  interests  he  becomes,  aa  we  have 
seen,  a  creditor  of  the  purchaser,  and  the 
assets  are  available  to  the  purchaser's 
creditors,  the  selling-out  partner  having  no 
lien  on  the  old  firm  assets.  But  if  the  sale 
is  made  subject  to  the  partnersliip  indebted- 
ness, or  upon  terms  from  which  the  court 
can  imply  an  understanding  that  the  pur- 
chaser took  the  assets  subject  to  a  trust  foi 
the  benefit  of  the  retiring  partner  and  the 
firm  creditors,  it  is  generally  held  that  the 
retiring  partner  retains  a  lien  by  which 
the  property  can  be  secured  for  himself  or 
unpaid  firm  creditors."    30  Cyc.  610. 

It  also  appears  by  fair  intendment  that  the 
partnership  was  insolvent  on  April  2,  191 7» 
l>ecause  it  is  agreed  that  the  assets  in  hand 
are  the  proceeds  of  the  firm  property  in  ex- 
istence on  April  2d,  and  that  they  are  insuf- 
ficient to  pay  the  debts  of  the  old  firm  now 
due  and  owing;  and  when  this  condition  of 
insolvency  exists,  and  one  partner  sells  to 
another  under  an  agreement  to  pay  the 
debts,  the  retiring  partner  does  not  lose 
his  right  to  have  the  partnership  assets  ap- 
plied to  the  payment  of  the  debts. 

In  Darby  v.  Gilligan,  33  W.  Va.  24(5,  5 
L.R.A.  740,  10  S.  E.  400,  it  is  held  that, 
where  a  firm  is  insolvent,  if  a  partner  sells 
out  to  his  copartner,  and  the  purchatier 
agrees  to  pay  the  firm  debts,  the  sale  can- 
not be  considered  bona  fide,  so  as  to  cut  off 
the  equity  of  the  firm  creditors  to  be  pre- 
ferred; and  to  the  same  effect  is  Olson  v. 
Morrison,  29  Mich.  395.  In  the  latter  casjp 
Olson  and  Jones  were  partners.  Olson  sold 
out  to  Morrison,  the  consideration  l)eing^ 
that  the  vendee  should  pay  the  debts  of  the 
firm.  It  sufficiently  appears  that  the  firm 
was  insolvent.  The  vendee  neglected  to 
comply  with  this  agreement,  and  the 
creditor*,  joining  with  the  vendor,  brought 
suit  to  compel  performance  of  the  agree- 
ment, and  to  subject  the  property  to  the 
payment  of  the  partnership  debts.  Held, 
that  the  agreement  to  pay  the  debts  as  con- 
sideration for  the  transfer  was  a  sulTieient 
recognition  of  the  equitable  lien  of  the 
partnership  creditors,  tracing  the  same 
through  the  equity  of  the  vendor,  to  enable 
them,  joining  with  him,  to  enforce  isuch 
equity. 

The  question  is  oonsidered  and  discussetl 
at  length,  with  numerous  citations  of  au- 
thority, in  Thayer  v.  Humphrey,  91  Wis. 
276,  30  L.R.A.  549.  61  Am.  St.  Rep.  888  et 
seq.,  64  N.  W.  1007,  and  the  court  sums  up 
its  conclusions  (91  Wis.  298)  as  follows, 
omitting  those  not  applicable  here: 

"(2)  Partnership  creditors  have  no  lien, 
strictly  so  called,  on  partnersliip  assets,  but 
must   work   out   their   preference   over   the- 
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creditors  of  the  individual  members  of  thi*. 
partnership  through  the  equities  of  such 
members." 

"(4)  The  word  'assets/  used  in  No.  1,  is 
not  confined  to  assets  at  law,  but  includes 
all  assets  applicable  to  the  payment  of  the 
partnership  debts,  under  the  well-defined 
principles  for  the  administration  of  the 
Affairs  of  insolvent  partnerships  under 
the  direction  of  a  court  of  equity." 

"(6)  If  a  member  of  an  insolvent  firm 
sells  out  with  the  understanding  that  the 
business  is  to  be  continued  with  the  same 
■assets,  and  the  purchaser  or  purchasers,  as 
-consideration  for  the  sale,  are  to  assume 
nnd  pay  the  old  debts,  and  tlie  circum- 
stances are  such  as  to  evidence  the  fact  that 
the  purpose  of  the  transaction  is  to  pay  the 
old  firm  debts  and  to  wind  up  the  old  part- 
nership concern  by  the  payment  of  the  debts 
of  such  concern  out  of  the  partnership  as- 
sets and  a  continuation  of  the  business,  tlic 
-court  is  warranted  in  concluding  that  the 
•equity  of  the  outgoing  partner  to  have 
ithe  assets  of  the  firm  applied  to  the  pay- 
ment of  the  firm  debts  is  not  changed,  and 
that  the  right  of  the  creditor  to  enforce  it 
continues.** 


Ihe  facts  in  the  record  before  U6  bring 
this  case  within  these  principles,  as  the 
partnership,  was  insolvent  at  the  time  of 
the  sale  on  April  2,  1917,  and  there  was  an 
agreement  on  the  part  of  the  defendant 
^la thews  to  pay  the  partnership  debts,  and 
out  of  the  partnership  business. 

The  case  of  Richardson  v.  Redd,  118  N.  C. 
677,  24  S.  E.  420,  is  also  almost  directly  in 
point,  in  whioh  it  was  held  that  after  the 
death  of  oae  partner,  which  had  the  effect 
of  dissolving  the  partnership,  the  surviving 
partner  could  not  claim  his  personal  proper- 
ty exemption  without  the  consent  of  the  ad- 
ministrator of  the  deceased  partner,  which 
could  only  be  upon  the  ground  that  the 
liability  of  the  estate  of  the  deceased  part- 
ner to  pay  the  debts  continued,  and  that  the 
right  to  have  the  firm  assets  applied  to  the 
payment  of  the  firm  creditors,  and  thereby 
exonerate  the  estate,  was  coextensive  with 
the  liability. 

Wo  are  therefore  of  opinion  that  the  de- 
fendant is  not  entitled  to  his  personal  prop- 
erty exemption. 

Affirmed. 


Annotation — Right  of  one  who  purchases  property  and  agrees  to  assume 
the  debts  of  the  vendor  to  claim  eacemption  as  to  property  purchased* 


According  to  the  great  weight  of  au- 
thority individual  partners  eannot  claim 
exemption  in  the  partnership  property  as 
against  a  partnership  debt.  18  Cyc. 
1383.  But  it  has  been  held  that  if  one 
member  of  the  partnership  becomes  the 
bona  fide  owner  of  the  partnership  prop- 
erty he  may  claim  his  exemption.  18 
Cyc.  1384.  But  if  the  lien  of  the  judg- 
ment has  attached  before  the  dissolution 
of  the  partnership  there  can  be  no  ex- 
emption to  any  partner  against  the  firm 
debt.  18  Cyc.  1385.  This  general  rule 
has  been  applied^  and  one  partner  held 
entitled  to  purchase  all  the  partnership 
property  and  thereby  become  entitled  to 
the  l^al  exemption  from  execution  there- 
on as  individual  property,  where  the 
transaction  is  made  in  good  faith,  with- 
out intent  to  defraud  creditors,  although 
the  firm  is  at  the  time  insolvent.  Goudy 
V.  Werbe  (1889)  117  Ind.  154,  3  L.R.A. 
114,  19  N.  E.  764.  The  fact  which  ex- 
isted in  this  ease,  that  the  purchasing 
partner  assumed  the  payment  of  the  firm 
debts,  is  not  given  any  consideration  in 
the  decision,  except  indirectly  by  holding 
that  a  transfer  to  the  one  partner,  who 
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agreed  to  pay  all  the  debts,  did  not  op- 
erate as  a  fraud  upon  the  creditors. 

But  in  Piatt  v.  Piatt  (1905)  50  Pla. 
594,  39  So.  536,  a  partner  who  had  pur- 
chased the  partnership  property,  paying 
the  retiring  partner  a  small  sum  of 
money  and  assuming  the  indebtedness  of 
the  firm,  was,  in  a  suit  by  the  retiring 
partner  to  compel  the  application  of  the 
firm  assets  to  the  payment  of  firm  debts, 
denied  an  exemption  by  virtue  of  a  stat- 
ute that  "no  property  shall  be  exempt 
from  sale  for  taxes  or  assessments,  or  for 
the  payment  of  obligations  contracted 
for  the  purchase  of  such  property,"  etc. 
The  court  stated  that  the  assumption  of 
payment  of  the  indebtedness  of  the  firm 
was  just  as  obligatory  upon  the  pur- 
chasing partner,  and  constituted  as  much 
of  an  obligation  for  the  purchase  of  such 
property,  as  the  cash  payment  by  him  to 
the  retiring  partner. 

See  Farmer  v.  Hbad,  ante,  883. 

The  general  question  of  the  assump- 
tion of  debts  on  dissolution  of  partner- 
ship is  discussed  in  the  notes  to  Dean  v. 
Collins,  9  L.R.A.(N.S.)  49,  and  Johnson 
V.  Jones,  48  L.R.A.(N.S.)  547. 

W.  A.  E. 
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R,  W.  STUDEBAKER  and  Wife 

V. 

PITTSBURGH     RAILWAYS     COMPANY, 

Appt. 

(—  Pa.  — ,   103  Atl.  632.) 

Dania^es  —  disfl^uremcnt  —  mental   suf- 
fering:. 

In  assessing  damages  for  personal  injuries 
an  allowance  may  be  made  for  mental  suf- 
fering due  to  distigurement. 
For  other  cases,  see  Damages,  HL  o,  1,  in 

Dig.  1-52  N,  8. 

(January  7,  1918.) 

A  PPEAL  by  defendant  from  a  judgment 
iX  of  the  Court  of  Common  Pleas  for 
Allegheny  County  in  favor  of  plaintiffs  in 
an  action  brought  to  recover  damages  for 
personal  injuries  to  the  plaintiff  wife  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  C.  Long  and  Burleigh 
&  Challener,  for  appellant: 

A  charge  which  instructs  the  jury  to 
''compensate  for  pain  and  suffering,  and 
the  inconvenience,  and  the  disfigurement,  or 
deformity,  or  whatever  you  may  choose  to 
call  it,  is  erroneous." 

Fortney  v.  Breon,  245  Pa.  47,  91  Atl.  62.5; 
Linn  v.  Duquesne,  204  Pa.  551,  54  Atl.  341  ; 
Fox  V.  Borkey,  126  Pa.  164,  17  Atl.  604; 
Ewlng  V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
147  Pa.  40,  14  L.R.A.  668.,  30  Am.  St.  Rep. 
709,  23  Atl.  340. 

Mr.  H.  Fred  Meroer,  for  appellees: 

Plaintiff's  face  and  body  were  per- 
manently disfigured  and  deformed,  and  she 
is  entitled  to  recover. 

Kierkowsky  v.  Connell,  253  Pa.  566,  98 
Atl.  766;  Rockwell  v.  Eldred,  7  Pa.  Super. 
Ct.  95;  note  to  Diamond  Rubber  Co.  v. 
Harryman,  15  L.R,A.(N.S.)  777;  3  Shearm. 
A  Redf.  6th  ed.  Neg.  p.  2011,  §  761 ;  Hess  v. 
American  Pipe  Mfg.  Co.  221  Pa.  67,  70  Atl. 
294;  Samarra  v.  Allegheny  Valley  Street  R. 
Co.  238  Pa.  469,  86  Atl.  287 ;  Pennsylvania 
&  O,  Canal  Co.  v.  Graham,  63  Pa.  290,  3  Am. 
Rep.  649;  Coombs  v.  King,  107  Me.  376,  78 
Atl.  468,  Ann.  Cas.  1912C,  1123,  3  N.  C.  C. 
A.  167;  2  Sedgw.  Damages,  9th  ed.  p.  925: 
The  Oriflamme,  3  Sawy.  404,  Fed.  Cas.  No. 
10,572;  Smedley  v.  Hestonville.  M.  &  F. 
Pass.  R.  Co.  184  Pa.  620,  39  Atl.  544. 


Note.  —  The  question  whether  mental  suf- 
fering arising  from  contemplation  of  dis- 
figurement or  mutilation  constitutes  an  ele- 
ment of  damages  for  personal  injuries  is 
treated  in  the  notes  to  iMamond  Rubber  Co. 
v.  Harryman,  15  L.R.A.  (N.S.)  775,  and  Pat- 
terson v.  Blatti,  L.R.A.1916E,  897. 

L.R.A.1918D. 


Walling,  J.,  delivered  the  opinion  of  the- 
court : 

This  is  an  action  by  husband  and  wife  to 
recover  for  personal  injuries  to  the  wife.. 
On  June  5,  1915,  the  plaintiff  Mrs.  Stude- 
baker  was  riding  on  a  motorcycle  in  charge 
of  a  Mr.  Zeigler,  on  Hawkins  avenue,  Pitts- 
burgh, when  they  collided  with  one  of 
defendant's  trolley  cars,  so  that  Mrs. 
8tudebaker  was  thrown  to  the  pavement  or 
car  tracks  and  received  injuries.  She 
struck  so  as  to  injure  her  head  and  face, 
cutting  her  lips,  nose,  and  cheek  and  knock- 
ing out  three  of  her  teeth,  and  rendering 
her  unconsicous.  She  was  removed  to  the 
hospital,  where  she  received  surgical  treat- 
ment, and  remained  nine  weeks.  The 
accident  left  bad  and  permanent  scars  on 
her  cheek  and  lip.  Mrs.  Studebaker  re- 
ceived other  serious  injuries,  including  the 
laceration  and  tearing  of  the  calf  of  her  right 
leg  to  such  an  extent  that  the  wounds  there- 
on had  not  healed  when  the  case  was  tried 
in  January,  1917.  The  evidence  justifies 
the  conclusion  that  the  injuries  last  named 
are  permanent,  and  will  always  cause  some 
disability.  When  hurt  she  was  thirty  years 
of  age.  The  jury  found  that  the  accident 
resulted  from  defendant's  negligence.  The 
only  error  complained  of  is  the  instructions 
of  the  trial  judge  as  to  the  measure  of  the 
wife's  damages,  where  he  said,  "And  now 
we  come  to  the  wife.  The  wife  is  only 
entitled  to  be  compensated  for  the  pain  and 
suffering,  and  the  inconvenience,  and  the 
disfigurement,  or  deformity,  or  whatever 
you  may  choose  to  call  it,  brought  about 
by  this  accident," — and  also  where  instruc- 
tions to  like  effect  were  repeated.  There 
was  another  assignment  of  error  to  the  in- 
struction that  the  jury  were  not  required  to- 
find  the  present  worth  of  damages  for 
future  pain  and  suffering.  But  tit  at  ques- 
tion was  ruled  adversely  to  appellant  in 
Bostwick  v.  Pittsburgh  R.  Co.  255  Pa.  387,. 
100  Atl.  123,  and  is  not  pressed  here. 

In  our  opinion  the  jury  in  assessing  dam> 
ages  may  properly  consider  a  personal  de- 
formity that  results  from  the  injuries. 
"In  estimating  damages  in  cases  of  personal 
injury  where  a  disfigurement  or  deformity 
of  the  person  has  occurred,  the  jury  may 
take  such  fact  into  consideration."  13  Cyc. 
145.  The  sufferer  is  entitled  to  compen- 
sation for  mutilation  or  disfigurement. 
Sutherland,  Damages,  §  1241.  *'VVhere,  as 
the  result  of  a  tort,  the  plaintiff  sustains  a 
personal  mutilation  which  may  make  him 
an  object  of  curiosity  or  ridicule,  he  may 
recover  for  the  mortification  arising  there- 
from." Rockwell  V.  Eldred,  7  Pa.  Super. 
Ct.  95.  While  the  trial  judge  in  the  case 
at  bar  did  not  use  the  term  "mental  suffer- 
ing," yet  it  is  familiar  law  that  where  such 
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suffering  is  the  result  of  physical  injury  it 
may  be  considered  on  the  question  of  dam- 
ages. In  an  action  for  negligence  there  can 
be  no  recovery  for  mental  Buffering  except 
it  be  founded  upon  physical  injury,  but 
where  such  suffering  is  the  direct  and  neces- 
sary consequence  of  the  physical  injury  the 
jury  may  consider  it.  McDermott  v. 
Severe,  202  U.  S.  600,  60  L.  ed.  1162,  26 
Sup.  Ct.  Rep.  700,  and  see  Kennon  v.  Gil- 
mer, 131  U.  S.  22,  33  L.  ed.  110,  9  Sup.  Ct. 
Rep.  696.  While  there  is  some  lack  of  uni- 
formity in  the  decisions  on  this  question  in 
other  jurisdictions,  we  believe  the  rule  as 
above  stated  is  sound,  and  applies  to  cases 
of  mutilation  and  disfigurement,  wherever 
the  mental  suffering  is  the  natural  and 
necessary  result  of  the  physical  injury. 
But  alleged  mental  suffering  which  is  fanci- 
ful or  imaginary,  or  which  arises  from 
causes  disconnected  witli  the  physical  in- 
jury, cannot  be  considered  for  the  purpose 
of  swelling  the  damages.  In  Linn  v. 
Duquesne,  204  Pa.  651,  653,  93  Am.  St.  Rep. 
BOO,  54  Atl.  341,  relied  upon  by  appellant, 
the  facts  were  different.  There  '^the  in- 
struction on  the  measure  of  damages  al- 
lowed the  jury  to  consider,  in  addition  to 
the  physical  and  mental  suffering  caused 
by  the  injury  and  the  permanent  disability 
resulting    from    it,    the    humiliation    and 


regret  that  the  plaintiff  might  thereafter 
feel  because  of  her  inability  to  attend  to 
her  household  duties  and  to  perform  the 
services  she  had  before  performed  for  her 
husband." 

The  latter  clause  of  such  instruction  was 
held  error.  In  that  case  olaintiff's  wrists 
were  so  fractured  as  to  somewhat  disable 
her  hands;  and  it  was  held  that  her  sub- 
sequent regret  at  not  being  able  to  perform 
her  household  duties  as  she  had  formerly 
done  was  so  distinct  from  the  physical  in- 
juries as  not  to  be  the  subject  of  compensa- 
tion. It  would  be  a  harsh  rule  to  permit  a 
husband  to  recover  for  loss  of  his  wife's 
services  and  also  to  permit  the  wife  to  re- 
cover for  regret  at  not  being  able  to  per- 
form them.  Clearly  such  regret  was  not  the 
necessary  result  of  the  injuries.  The  plain- 
tiff there  was  permitted  to  recover  for 
physical  and  mental  suffering  and  perma- 
nent disability.  In  the  case  at  bar  defend- 
ant submitted  no  requests  for  instructionu 
on  the  question  of  damages,  and  in  our 
opinion  what  the  trial  judge  said  on  that 
subject  was  free  from  error.  The  verdicts 
were  reasonable,  and  we  find  no  reason  for 
granting  a  new  trial. 

The  assignments  of  error  are  overruled, 
and  the  judgments  are  affirmed. 


WISCONSIN  supreme;  court. 

MARY  HARPER,  Respt., 

V. 

WILLIAM  C.  McMAHON,  Appt. 

(—  Wis.  — ,  167  N.  W.  431.) 

liandlord  and  tenant  —  absence  of  heat 
—  eviction. 

1.  Eviction  under  a  contract  for  a  heated 
apartment  exists  when  the  tenant's  family 
is  customarily  compelled  to  retire  at  10 
o'clock  at  night  to  keep  warm,  while  the 
temperature  in  the  morning  is  from  40  to 
50  degrees,  and  60  to  63  degrees  in  the  after- 
noon, warming  up  in  the  evening,  one  bath- 
room is  frozen  up  for  two  weeks,  and  in  one 
room  no  one  could  sit  in  the  evening  with- 
out wraps  on. 

For  other  cases,  see  Landlord  and  Tenant, 
II,  d,  in  Dig.  1-52  N.  8, 

Same  —  degree  of  heat  required. 

2.  A  contract  for  a  heated  apartment  re- 
quires such  heat  as  will  render  the  tempera- 
ture of  the  rooms  reasonably  comfortable 
for  the  average  person  generally  during  the 
time  they  are  customarily  occupied,  due  re- 

"Xote.  —  The  question  whether  the  failure 
of  a  landlord  to  furnish  heat  constitutes  an 
eviction  is  treated  in  the  notes  to  Russell  v. 
Olson,  37  I^R.A.(N.S.)  1217,  and  Buchanan 
V.  Orange,  L.R.A.ira6E,  741. 
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gard  being  had  to  the  kind  of  use  for  which 
each  room  is  intended,  and  excluding  lapses 
due  to  sudden  and  severe  changes  in  tem- 
perature and  occasional  inattention  by  the 
janitor,  or  to  the  necessary  making  of  re- 
pairs, or  other  unforeseen  or  excusable 
causes. 

For  other  cases^  see  Landlord  and  Tenant, 
II.  h,  1,  in  Dig,  1-62  N,  5. 

(April  30,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  reversing  a  judgment  of  the  Civil 
Court  dismissing  an  action  brought  to  re- 
cover a  balance  of  rent  alleged  to  be  due  on 
the  lease  of  a  flat  which  was  vacated  by 
defendant  for  lack  of  adequate  heat  pro- 
vided for  in  the  lease.     Reversed. 

Statement  by  Vlnje,  J.: 

Action  begun  in  the  civil  court  to  recover 
a  balance  of  rent  due  on  the  lease  of  a  flat 
vacated  by  defendant  because  he  claimed 
adequate  heat  was  not  furnidhed  as  pro- 
vided for  in  the  lease.  Defendant  rented 
the  flat  in  August,  1013,  paid  rent  till  the 
1st  day  of  March,  1914,  and  vacated  it 
the  latter  part  of  February  of  that  year. 
The  civil  judge  found  as  facts:   "That,  from 
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and  after  tlie  third  week  in  December  of  the 
year  1913,  the  said  plaintiiT  failed  and  neg- 
lected to  furnish  heat  to  the  said  apart- 
ment as  required  by  said  lease,  and  con- 
tinuously thereafter  failed  and  neglected  to 
80  operate  the  heating  apparatus  of  said 
building  so  as  to  furnish  heat  reasonably 
required  for  the  habitation  of  said  apart- 
ment." 

He  further  found  that  defendant  notified 
the  agent  in  charge  of  the  fiat  of  the  lack 
of  heat  at  least  once  in  December,  1913, 
once  in  January,  1914,  and  twice  in  Feb- 
ruary, 1914,  and  he  also  notified  the  janitor 
at  least  six  diilerent  times,  and  that  at 
least  two  of  such  notices  to  the  janitor 
were  by  him  communicated  to  the  agent  in 
charge  of  the  Hats.  As  conclusions  of  law 
he  found  that  plaintiff's  failure  to  furnish 
adequate  heat  constituted  a  breach  of  the 
lease  and  an  eviction,  and  that  defendant 
was  entitled  to  a  judgment  dismissing  the 
action  upon  the  merits.  From  a  judgment 
entered  accordingly  the  plaintiff  appealed 
to  the  circuit  court.  It  held  the  evidence 
did  not  show  a  breach  of  the  lease  or  an 
eviction,  and  entered  judgment  for  plain- 
tiff for  the  balance  of  the  rent  due  after 
March    1,    1914.     The    defendant    appealed. 

Messrs.  QnarleB,  Spence,  &  Qunrles 
and  Arthur  B.  Doe,  for  appellant: 

The  court  erred  in  reversing  tlie  judg- 
ment of  the  civil  court  when  there  was 
ample  evidence  to  support  the   findings. 

Keck  V.  Michigan  Quartz  Silica  Co.  158 
Wis.  500,  149  N.  VV.  208;  Mechanical  Appli- 
ance Co.  V.  A.  Kierkhefer  Elevator  Co.  164 
Wis.  65,  159  N.  W.  557. 

An  eviction  was  proved  by  defendant. 

Northwestern  Realtv  Co.  v.  Hardy,  160 
Wis.  324,  151  N.  W"^.  791;  Buchanan  v. 
Orange,  118  Va.  511,  L.R.A.19I6E,  742,  88 
S.  E.  52;  Rogers  v.  Babcock,  139  Mich.  94, 
102  N.  W.  636;  Bass  v.  Rollins,  63  Minn. 
226,  65  N.  \\.  348;  Filkins  v.  Steele,  124 
Iowa,  742,  100  N.  W.  851;  Hay  v.  Randies, 
152  Wis.  632,  140  N.  W^  333. 

Mr.  \V.  J.  MoElroy,  for  respondent: 

The  landlord  is  entitled  to  notice  that 
the  heat  contracted  for  is  not  being 
furnished,  and  has  a  reasonable  time  after 
it  is  given  to  remedy  the  defect  complained 
of,  and  until  such  lime  has  elapsed  the 
tenant  has  no  right  to  quit  the  promises 
because  of  the  alleged  breach. 

Northwestern  Realtv  Co.  v.  Hardy,  160 
WMs.  329,  151  N.  W.  791. 

Vlnje,  J.,  delivered  the  opinion  of  the 
court : 

The  learned  circuit  judge  must  have  pro- 
ceeded upon  an  erroneous  idea  of  what  con- 
stitutes au   eviction   by   reason  of   lack   of 
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heat,  in  reaching  the  conclusion  that  there 
was  no  breach  of  the  lease  in  this  case  be- 
cause of  deficient  heating.  He  says  in 
his  opinion:  "There  is  testimony  that  the 
apartment  was  cold  upon  occasions,  but 
I  do  not  think  it  justifies  the  conclusion 
that  it  was  continuously  cold  so  as  to  make 
it  not  habitable." 

A  dwelling  need  not  be  continuously 
cold  in  order  to  be  uninhabitable  within 
the  meaning  of  a  lease  agreeing  to  furnish 
heat  in  a  city  apartment.  Under  such 
an  agreement  the  tenant  is  entitled  to  sufii- 
cient  heat  to  make  the  apartment  generally 
comfortable  to  dwell  in  for  ordinary  men, 
women,  and  children.  That  there  may  be 
lapses  from  such  a  condition  owing  to  the 
severity  and  sudden  changes  of  our  climate, 
to  occasional  inattention  on  the  part  of  the 
janitor,  to  necessary  repairs  of  the  heating 
apparatus,  or  other  excusable  causes  with- 
out constituting  an  eviction  is  well  settled. 
Such  was  the  ruling  in  Northwestern 
Realty  Co.  v.  Hardy,  160  Wis.  324,  151 
N.  W.  791.  The  circuit  judge  further 
states  that,  "the  occasional  freezing  up  of 
the  maid's  bathroom  would  not  be  sufiicient 
to  justify  the  conclusion  that  there  was  an 
eviction.  There  was  another  bathroom 
which  she  was  at  liberty  to  use." 

It  is  true  that  occasional  freezing  up  of 
the  maid's  bathroom  might  not  constitute 
an  eviction,  but  not  because  her  mistress, 
as  in  this  case,  allowed  her  to  use  her  bath- 
room, but  because  the  freezing  was  only 
occasional  and  excusable. 

A  tenant  is  entitled  to  the  use  of  the 
entire  premises  rented  by  him,  and  the  land- 
lord cannot  excuse  a  wrongful  eviction  of  a 
portion  thereof  by  the  plea  that  the  tenant 
can  use  the  remainder.  We  reach  the  con- 
clusion, that  the  learned  circuit  judge  erred 
in  his  conception  of  what  constituted  an 
eviction,  the  more  readily  because  the  evi- 
dence practically  without  dispute  sustains 
the  findings  of  the  civil  court  as  to  the 
lack  of  heat.  That  being  so,  we  cannot 
assume  that  the  circuit  judge  was  unmind- 
ful of  the  off- repeated  i*ule  that  findings 
of  fact  made  by  the  civil  court  should  not 
be  set  aside  by  the  circuit  court  upon  appeal, 
unless  against  the  clear  preponderance  of 
the  evidence.  Pabst  Brewing  Co.  v.  Mil- 
waukee Lithographing  Co.  156  Wis.  615,  146 
N.  W.  879;  Mechanical  Appliiuice  Co.  v.  A. 
Kieckhefer  Elevator  Co.  164  Wis.  (So.  159  N. 
W*.  667.  Here  the  evidence  showed  that  the 
defendant  and  his  family  were  troubled  al- 
most  constantly  by  a  low  temperature. 
They  had  to  go  to  bod  at  10  or  a  quarter 
past  to  keep  warm.  Early  in  the  morning 
the  temperature  was  from  40  to  50  degrees. 
In  the  afternoon  it  would  go  up  to  60,  62, 
or  63  degrees,  and  then  in  the  evening  it 
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wotild  get  warm.  One  bathroom  froi&e  up 
three  times  in  one  week,  and  the  maid's 
bathroom  waa  frozen  up  for  two  weeks,  and 
she  could  not  sit  in  her  room  at  all  even- 
ings without  wraps  on,  and  the  family  often 
had  to  sit  in  their  wraps  to  keep  warm. 
This  lack  of  heat  was  not  -denied  by  the 
evidence  of  plaintiff.  All  it  tends  to  show 
is  that  the  heating  plant,  if  properly  run, 
^vas  adequate  to  heat  the  apartment,  and 
that  it  was  customarv  to  shnt  off  heat  at 
night,  except  in  the  coldest  weather.  In 
view  of  the  uncontradicted  evidence  as  to 
the  continued  lack  of  heat  and  the  repeated 
notice  therof  to  plaintiff,  the  circuit  court 
should  have  affirmed  the  judgment  of  the 
civil  court. 

There  can  be  no  doubt  that  under  the 
evidence,  only  a  portion  of  which  is  Here 
given  in  substance,  there  was  in  this  case 
a   failure  to  furnish   the  required  amount 


of  heat.  That  amount,  as  before  stated, 
is  such  as  will  render  the  temperature  of 
the  rooms  reasonably  comfortable  for  the 
average  person  generally  during  the  time 
they  are  customarily  occupied,  due  regard 
being  had  to  the  kind  of  use  for  which  each 
room  is  intended,  and  excluding  lapses  due 
to  sudden  and  severe  changes  in  .tempera- 
ture, to  occasional  inattention  by  the  jani- 
tor, or  to  the  necessity  of  making  repairs 
to  the  heating  plant,  or  to  other  unfore- 
seen or  excusable  causes.  Otherwise  the 
temperature  must  be  maintained  at  snch 
a  degree  as  will  render  the  rooms  reasona- 
bly comfortable  for  the  ordinary  tenant  dur- 
ing the  time  they  are  usually  occupied  for 
the   intended   purposes. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  affirm  the  judgment  of 
the  civil  court. 


FliORlDA  SUPREMK  COURT. 

BAYSIIGRE  DEVELOPMENT  COMPANY, 

Plff.  in  Err., 

V. 

B.  C.  BONFOEY  et  al.,  Doing  Business  as 
Bonfoey  A  Elliott. 

(—  Fla.  — ,  78  So.   607.) 

Trial  —  instructed  verdict  —  conflict  of 
evidence. 

1.  Upon  the  trial  of  a  cause  the  court 
should  not  instruct  a  verdict  for  one  of  the 
parties  if  there  is  substantial  evidence  be- 
fore the  jury  sufficient  to  support  a  verdict 
for  the  other  party,  nor  where,  from  the 
evidence  adduced,  reasonable  men  might 
differ  in  opinion  as  to  whether  the  issues 
should  have  been  found  for  one  party  or  the 
other. 

For  other  cases,  see  Trial,  II,  d,  5,  in  Dig. 
1-52  A'.  H. 

Pleading  —  general  Issue. 

2.  A  plea  which  avers  no  facts  that  might 
not  be  shown  in  evidence  under  the  general 
issue  should  be  treated  as  the  general  issue. 
For  other  cases,  see  Pleading,  III.  a,  in  Dig. 

1-52  N.  8. 

Architect  —  duty. 

3.  An  architect  owes  to  his  employer  the 
duty  of  exercising  and  applying  skill  and 
ability,  judgment  and  taste,  reasonably  and 
without  neglect  in  the  preparation  for  the 
proposed  structure  of  the  plans  and  specifi- 
cniious  wJiich  he  was  employed  to  prepare. 
For    otJwr    cases,    see   Architects,    vn    Dig. 

1-52  X.  8. 

Headnotes  bv  Eixis,  J. 


Xotc.  —  As  to  liability  of  architect  to 
owner  in  regard  to  plans,  see  annotation 
following  this  case,  post,  803,  and  refer- 
ences tlierein  to  annotations  on  related 
questions. 
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Damai^es  —  breach  of  architect's  con- 
tract. 

4.  In  an  action  by  the  owner  of  a  building 
against  an  architect  who  was  employed  to 
furnish  plans  and  specifications  for  the 
structure,  for  damages  resulting  from  the 
latter 's  negligence  and  lack  of  skill  in  pre- 
paring the  plans  and  specifications,  the 
measure  of  damages  is  an  amount  equal  to 
the  difference  between  the  value  of  the 
building  as  actually  designed  and  construct- 
I  ed  and  the  value  as  it  would  liave  been  if 
the  building  had  been  properly  designed  and 
constructed.  Loss  of  rentals,  due  to  delays* 
in  occupying  the  premises,  are  too  remote 
and  speculative  to  be  considered. 
For  other  cases,  see  Damages,  IIL  e,  in  Dig, 
1-52  y.  8. 

(March  20,  1938.) 

ERROR  to  the  Circuit  Court  for  Hills- 
borough County  to  review  a  judgment 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  resulting  from  their  neg- 
ligence and  lack  of  skill  in  preparing  plans 
and  specifications  for  a  building.     Reversed. 

The    facts  are   stated    in    the   opinion. 

Messrs.  Howard  P.  Macfarlane  and 
Shackleford  &  Shackleford,  for  plaintiff 
in  error: 

The  degree  of  skill  and  ability  required 
of  architects  is  measured  by  that  degree 
of  skill  and  ability  usually  and  ordinarily 
possessed  and  customarily  used  by  men  en- 
gaged in   similar  undertakings. 

5  C.  J.  269;  2  R.  C.  L.  400;  Trunk  v. 
Clark,  163  Iowa,  620,  145  N.  W.  277;  Chapel 
V.  Clark,  117  Mich.  638,  72  Am.  St.  Rep.  587, 
76  N.  W.  62 ;  Coombs  v.  Beede,  89  Me.  187, 
56  Am.  St.  Rep.  400,  30  Atl.  104. 

The  court  erred  to  the  prejudice  of  plain- 
tiff in  granting  defendants'   motion,  made- 
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at  the  conclusion  of  the  introduction  of 
the  evidence  of  the  plaintiff,  to  instruct  the 
jury  to  return  a  verdict  for  the  defendants, 
and  in  giving  such  an  instruction. 

Florida  C.  &  P.  R.  Co.  v.  Williams,  37  Fla. 
406,  20  So.  558;  C.  B.  Rogers  Co.  v.  Mein- 
hardt  Bros.  37  Fla.  480,  19  So.  878;  Bass 
v.  Ramos,  58  Fla.  161,  138  Am.  St.  Rep. 
105,  50"  So.  945;  German  American  Lum- 
ber Co.  v.  Brock,  55  Fla.  577,  46  So.  740; 
Geo.  E.  Wood  Lumber  Co.  v.  Gipson,  63  Fla. 
31(1,  58  So.  364;  Starks  v.  Sawyer,  56  Fla. 
590,  47  So.  513;  Hammond  v.  Jacksonville 
Electric  Co.  66  Fla.  145,  63  So.  709;  King 
V.  Cooney-Eckstein  Co.  66  Fla.  246,  63  So. 
059,  Ann  Cas.  1916C,  163;  Southern  Exp. 
Co.  V.  Williamson,  66  Fla.  286,  L.R.A.1916C, 
1208,  63  So.  433,  7  N.  C.  C.  A.  366;  Jack- 
sonville Terminal  Co.  v.  Smith,  67  Fla.  10, 
54  So.  354;  Gunn  v.  Jacksonville,  67  Fla. 
40,  64  So.  436. 

The  negligence  of  the  defendants  having 
been  proved,  plaintiff  became  entitled  to 
at  least  nominal  damages,  and  the  court 
had  no  right  to  direct  a  verdict  for  defend- 
ants. 

Derrig  v.  Dyer,  216  Mass.  164,  103  N.  E. 
380;  Missouri  Real  Estate  Syndicate  v. 
Sims,  121  Mo.  App.  156,  98  S.  W.  783. 

Of  necessity,  different  elements  of  dam- 
age are  proper  for  consideration  in  different 
cases,  according  to  the  nature  of  the  defect. 

White  V.  McLaren,  151  Mass.  553,  24  N. 
E.  911 ;  Small  v.  Lee,  4  Ga.  App.  395,  61  S. 
E.  831;  Walter  v.  Huggins,  164  Mo.  App.  69. 
148  S.  W.  148;  Danforth  v.  Freeman,  69  N. 
H.  466,  43  Atl.  621. 

When  the  defects  are  such  as  may  be 
remedied  at  reasonable  expense  without  ma- 
terially interfering  with  the  rest  of  the 
structure,  the  proper  measure  of  damages 
is  such  a  sum  as  is  necessary  to  make  the 
building  conform  to  the  plans  and  specifi- 
cations; or  to  make  the  buildings  conform 
to  proper  plans  and  specifications. 

Clark  V.  Russell,  110  Mass.  133;  Norcross 
Bros.  Co.  V.  Vose,  199  Mass.  81,  85  N.  E. 
468;  Crouch  v.  Gutmann.  134  N.  Y.  45,  30 
Am.  St.  Rep.  608,  31  N.  E.  271;  Blanchard 
V.  Ely.  21  Wend.  342,  34  Am.  Dec.  250; 
Leathers  v.  Sweeny.  41  La.  Ann.  287,  5  So. 
062;  Small  v.  Lee,  4  Ga.  App.  395,  61  S.  E. 
831;  Walter  v.  Huggins,  164  Mo.  App.  69, 
148  S.  W.  148;  American  Surety  Co.  v. 
Lyons,  44  Tex.  Civ.  App.  150.  97  S.  W.  1080; 
Stilwell  &  B.  Mfg.  Co.  v.  Phelps,  130  U.  S. 
520,  32  L.  ed.  1035,  9  Sup.  Ct.  Rep.  001. 

An  architect  or  contractor  is  liable  not 
only  for  the  direct  damage  caused  bv  his 
neglij?ence.  but  for  injury  which  is  the  prox- 
imate result  of  the  breach  of  the  contract. 

White  v.  McLaren,  161  Mass.  553,  24  X. 
E.  911;    Flint  &  W.  Mfg.   Co.  v.   Beckett, 


167  Ind.  491,  12  L.R.A.(N.S.)   924,  79  N. 
E.  503. 

Messrs.  K.  I.  McKay  and  CM.  Phlpps, 

for  defendants  in  error: 

Plaintiff  wholly  failed  to  make  out  a  case 
upon  the  trial,  and  therefore,  any  ruling 
upon  evidence  as  to  the  measure  of  dam- 
ages, if  it  was  error,  was  harmless  error, 
because  it  in  no  way  affected  the  verdict 
or  the  judgment  therein. 

Wolfe  V.  Hall,  61  FJa.  492,  54  So.  777. 

The  architect  is  liable  only  for  such  de- 
fects in  the  building  as  are  caused  by  his 
negligence  or  failure  to  exercise  the  requi- 
site degree  of  skill  and  care;  and  is  not  liable 
for  any  defects  that  may  appear  in  the 
building    as    constructed. 

Coombs  V.  Beede,  89  Me.  187,  56  Am.  St. 
Rep.  406,  36  Atl.  104;  6  Cyc.  61;  5  C.  J. 
278;  Chapel  v.  Clark,  117  Mich.  638,  72  Am. 
St.  Rep.  587,  76  N.  W.  62;  2  R.  C.  L.  400; 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  820;  Stew- 
art V.  Boehme,  53  HI.  App.  463;  Hubert  v. 
Aitken,  16  Daly,  237,  5  N.  Y.  Supp.  839; 
American  Surety  Co.  v.  San  Antonio  Loan 
&  T.  Co.  —  Tex.  Civ.  App.  — ,  98  S.  W.  387. 

Ellis,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  brought  an  action 
in  the  circuit  court  for  Hillsborough  county 
against  Bonfoey  &  Elliott,  a  copartnership 
composed  of  B.  C.  Bonfoey  and  M.  Leo  El- 
liott, architects,  for  damages  to  the  plain- 
tiff* which  it  was  alleged  resulted  from  the 
defendants'  negligence  and  lack  of  skill  in 
preparing  for  the  plaintiff  certain  plans 
and  specifications  for  the  construction  of 
two  residence  buildings,  and  from  defend- 
ants' negligence  in  the  direction  and  super- 
vision of  the  construction  of  said  build- 
ings, which  work  they  undertook  to  per- 
form, and  for  a  breach  of  warranty  as  to 
the  effectiveness  and  sufficiency  of  certain 
stucco  work  as  a  safe,  secure,  substantial, 
and  weatherproof  construction  for  the  out- 
side walls  of  the  two  buildings. 

There  was  a  trial  by  jury.  After  con- 
clusion of  the  testimony  the  court  directed 
a  verdict  for  the  defendants.  A  judgment 
was  entered  for  the  defendants,  and  the 
plaintiff  took  writ  of  error. 

Two  questions  are  preitented:  First, 
whether  there  was  evidence  sufficient  to  go 
to  the  jury  upon  the  issues  joined;  second, 
what    is    the    measure    of    damages? 

If  there  was  substantial  evidence  suffi- 
cient to  support  a  verdict  in  behalf  of  the 
plaintiff,  that  is  to  say,  if  in  the  evidence 
adduced  before  the  court  there  was  room 
for  difference  of  opinion  between  reason- 
able men  as  to  whether  the  issues  should 
have  been  found  in  favor  of  the  dofenlants, 
then  the  court  erred  in  directing  a  verdict 
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for  the  defendants.  See  Thiesen  v.  Gulf, 
F.  &  A.  R.  Co.  —  Fla.  — ,  78  So.  491,  upon 
rehearing;  Anderson  v.  Southern  Cotton  Oil 
Co.  73  ria.  432,  L.RJV.1917E,  715,  74  So. 
t)75. 

In  the  case  of  C.  B.  Rogers  Co.  v.  Mein- 
hardt  Bros.  37  Fla.  480,  19  So.  878,  the 
court  said:  If  "there  is  conflicting  evidence, 
or  a  dispute  as  to  what  actually  occurred, 
and  any  view  that  the  jury  might  law- 
fully take  of  it  will  sustain  their  findings 
for  either  party,  the  facts  should  not  be 
withdrawn  from  them.  To  state  the  rule 
differently,  the  judge  should  never  direct 
A  verdict  for  one  party,  unless  the  evidence 
IS  such  that  no  view  which  the  jury  may 
lawfully  take  of  it  favorable  to  the  other 
party  can  be  sustained." 

See  also  German-American  Lumber  Co. 
■V.  Broek,"  55  Fla.  577,  46  So.  740;  Hillsbor- 
ough Grocery  Co.  v.  Leman,  61  Fla.  203, 
40  kSo.  680;  Starks  v.  Sawyer,  56  Fla.  596, 
47  So.  513;  Gunn  v.  Jacksonville,  67  Fla. 
40,  64  So.  435. 

"  The  first  count  of  the  declaration  was 
based  upon  the  alleged  negligent  failure  to 
use  skill  and  care  on  defendants'  part  in 
the  making  and  execution  of  the  plans  and 
specifications;  it  being  alleged  that  the 
plaintiff  employed  the  defendants  as  archi- 
tects to  make  the  plans,  specifications,  and 
drawings  *'for  the  erection  of  two  certain 
residence  buildings'*  on  certain  described 
lots  in  the  Morrison  Grove  subdivision  of 
the  city  of  Tampa.  To  this  count  the  de- 
fendants pleaded:  First,  never  promised 
as  alleged;  third,  not  guilty;  fifth,  that 
defendants  used  all  ordinary  skill  and  care 
that  is  customarily  used  by  architects  in 
similar  undertakings.  Issue  was  joined 
upon  these  pleas.  There  were  other  pleas, 
but  they  were  eliminated  either  by  motion 
±o  strike  or  demurrer. 

The  second  count  rested  upon  the  alleged 
negligence  of  the  defendants  in  the  matter 
of  the  direction  and  supervision  of  the  con- 
struction of  the  buildiugs  under  the  said 
plans  and  specifications  and  to  issue  certifi- 
<cates  for  payments  to  the  contractor  only 
when  the  defendants  knew  that  the  work 
was  correctly  and  thoroughly  executed; 
it  being  alleged  that  the  defendants .  had, 
for  a  valid  consideration,  undertaken  to  per- 
form that  service.  To  this  count  the  de- 
fendants pleaded:  First,  that  they  never 
promised  as  alleged;  third,  not  guilty;  and, 
•«ighth,  that  the  plaintiff  placed  other  per- 
sons in  authority  over  the  defendants  dur- 
ing the  erection  of  the  buildings,  and  took 
charge  of  the  supervision  of  the  erection 
'Of  the  buildings,  thereby  relieving  defend- 
ants of  responsibility.  Issue  was  joined 
upon  these  pleas.  There  were  also  otlier 
pleas  to  this  count,  but  they  were  ellminat- 


j  ed  by  demurrer  or  motion  to  strike.  A 
I  plea  numbered  "Fifth,"  interposed  to  the 
second  and  third  counts,  set  up  that  the 
defendants  used  all  ordinary  skill  and  care 
that  is  customarily  used  by  architects  in 
similar  undertakings.  A  demurrer  was  in- 
terposed to  this  plea  as  a  plea  to  third  count, 
and  the  demurrer  was  sustained,  but  what 
disposition  was  made  of  it  as  a  plea  to  the 
second  count  the  record  does  not  show.  Ap- 
parently the  case  went  to  trial  with  no 
issue  upon  the  plea. 

The  third  count  was  based  upon  an  al- 
leged breach  of  warranty  by  the  defendants, 
who,  it  was  alleged,  promised,  guaranteed, 
and  warranted  to  the  plaintiff  that  the 
stucco  work  called  for  by  the  plans  and 
specifications  would  be  a  "safe  and  secure 
construction  and  said  outside  walls  would 
be  substantial  and  weatherproof."  To  this 
count  the  defendants  interposed  the  same 
pleas  that  they  interposed  to  the  second 
count.  Issue  was  joined  upon  the  first, 
third,  and  eighth  pleas,  also  upon  the 
fourth  plea,  which  denied  that  the  defend- 
ants promised,  warranted,  or  guaranteed 
the  matters  and  things  mentioned  in  the 
third  count. 

The  first  and  second  counts  of  the  dec- 
laration are  in  tort  growing  out  of  a  con- 
tract. The  first  plea  was  not  applicable 
therefore.  The  fifth  plea  to  the  first  count 
we  think  was  covered  by  the  plea  of  not 
guilty  (see  rule  71,  circuit  court  law  ac- 
tions), and  should  be  treated  as  the  gen- 
eral issue.  Key  West  v.  Baldwin,  69  Fla. 
136,  67  So.  808. 

The  issue  presented  by  the  first  count 
therefore  was:  Were  the  defendants  guil- 
ty of  a  negligent  failure  to  use  skill  and 
care  in  making  up  the  plans  and  specifi- 
cations  for   the   two   houses? 

The  duty  owed  by  an  architect  to  his  em- 
ployer is  that  he  will  exercise  and  apply 
his  skill  and  ability,  judgment  and  taste, 
reasonably  and  without  neglect.  See  2  R. 
C.  L.  p.  400;  Coombs  v.  Beede,  89  Me.  187, 
36  Atl.  104. 

Mr.  Chief  Justice  Peters,  speaking  for 
the  court  in  the  Coombs- Beede  Case,  said: 
"The  responsibility  resting  on  an  architect 
is  essentially  the  same  as  that  which  rests 
upon  the  lawyer  to  his  client,  or  upon  the 
physician  to  his  patient,  or  which  rests  upon 
anyone  to  another,  where  such  person  pre- 
tends to  possess  some  skill  and  ability  in 
some  special  employment,  and  offers  his 
services  to  the  public  on  account  of  his 
fitness  to  act  in  the  line  of  business  for 
which  he  may  be  employed.  The  under* 
taking  of  an  architect  implies  that  he 
possesses  skill  and  ability,  includin<^ '  taste 
su  file  lent  to  enable  him  to  perform  the  re- 
quired services  at  least  ordinarily  and  rea- 
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sonably  well,  and  that  he  will  exorcise  and 
apply  in  the  given  case  his  skill  and  ability, 
his  judgment  and  taste,  reasonably  and 
without  neglect.  But  the  undertaking  doet 
not  imply  or  warrant  a  satisfactory  result. 
It  will  be  enough  that  any  failure  shall  not 
be  by  the  fault  of  the  architect." 

In  Chapel  v.  Clark,  117  Mich.  638,  72 
Am.  St.  Rep.  587,  70  N.  W.  62,  the  court 
said:  "The  question  was,  Had  plaintifT  ex- 
ercised that  degree  of  care  and  skill  and 
that  judgment  which  are  common  to  tho 
profession  or  business? 

The  case  was  one  in  which  an  architect 
sued  the  owner  of  a  building  for  services  ren- 
dered as  architect.  The  arrangement  was  in 
parol.  The  architect  was  also  employed  by 
the  defendant  to  superintend  tlie  construc- 
tion of  the  building.  The  suit  was  to  re- 
cover the  value  of  his  services  in  drawing 
the  plans  and  specifications.  The  defendant 
claimed  that  the  plaintiff  had  not  performed 
his  work  with  due  and  necessary  skill 
and  care;  that  the  plans  were  faulty,  de- 
fective, and  unskilful.  Plaintiff  recovered 
verdict  and  judgftient.  The  court  said 
the  law  requires  only  the  exercise  of  ordina- 
ry skill  and  care  in  the  light  of  present 
knowledge;  that  if  the  plans  and  specifi- 
cations for  those  parts  of  the  building 
which  the  plaintiff  claimed  were  defective 
were  in  fact  justified  by  the  common  knowl- 
edge upon  such  matters  at  the  time,  and 
met  the  judgment  and  approval  of  those 
men  ordinarily  skilled  and  experienced  in 
their  conclusion,  the  plaintiff  had  complied 
with  his  contract.  See  Blake,  Architecture 
&  Bldg.  §§  30,  4"),  46;  Lottraan  v.  Barnett, 
02   Mo.   159;    6  Cyc.   34. 

The  first  count  particularizes  wherein  the 
defendants  failed  to  use  ordinary  skill  and 
care  in  the  preparation  of  the  plans  and 
specifications  It  is  alleged  that  they 
were  faulty  in  design,  defective,  insufiicient, 
and  unsuitable  for  the  purposes  for  which 
they  were  intended;  that  the  stucco  work 
was  defective  and  faulty  on  account  of  ma- 
terials called  for  in  its  composition  and 
the  manner  of  construction ;  that  the  build- 
ings were  not  rainproof;  the  chimneys  failed 
to  draw.  On  account  of  such  defects 
the  buildings  were  entirely  uninhabita- 
ble and  useless  to  plaintiff. 

The  case  made  bv  this  count  of  the 
declaration  as  we  construe  it  is  one  in  which 
the  buildings  were  defective  and  unfit  for 
use  because  of  improper  or  unsuitable  ma- 
terial prescribed  in  the  specifications  for 
the  "stucco"  work,  the  insufiicient  method 
prescribed  for  putting  it  on,  and  defective 
plans  for  construction  of  the  buildings  and 
chimneys. 

We  have  examined  the  evidence  in  the 
case,   and   find  that,  although   there   is  no 


j  proof  as  to  the  defective  composition  of  tlie 
material  to  be  used  for  the  "stucco,"  there 
was  evidence  suflicient  to  go  to  the  jury  as 
to  Avliether  the  method  provideil  by  the 
specifications  for  applying  it  to  the  build- 
ings was  such  as  to  t^how  the  proper  care 
and  skill  which  should  have  been  exercised 
by  the  architect.  The  evidence  upon  this 
subject  was  conflicting,  it  is  true,  but  it 
was  the  province  of  the  jury,  and  not  that 
of   the   court,   to   determine   the   facts. 

Mr.  F.  J.  Kennard,  an  architect,  testi- 
fied: That  the  buildings  were  "frame  con- 
struction, stucco  finish  on  the  outside." 
That  the  specifications  were  defective  in 
regard  to  the  stucco;  it  was  not  sufficient 
to  make  a  waterproof  job, — a  weather-tight 
job.  "This  specification  calls  for  lathing, 
wood  lathing  right  on  the  siding,. and  then 
to  be  stuccoed  with  cement  plaster  finished 
three  eighths  of  an  inch  thick!  That  is 
not  the  best,  and  in  my  opinion  there  should 
have  been  tight-board  sheathing  on  the  sid- 
ing first,  then  weatherproof  paper,  and 
what  we  call  strips  or  cleats  to  nail  the 
lathing  to,  to  form  a  key  for  the  stucco." 
That,  considering  the  location  of  the  build- 
ings, the  style  of  construction  suggested 
by  him  "was  more  necessary  than  it  would 
be  in  some  other  places."  That  to  place 
the  stucco  in  the  manner  called  for  by  the 
specifications  he  would  "expect  it  to  leak" 
a    good    deal. 

Reference  to  the  specification  shows  that 
the  lathing  for  the  stucco  was  to  be  the 
same  as  that  prescribed  for  lathing  the  in- 
terior of  yie  house  for  plaster.  These 
specifications  permitted  the  nailing  of  the 
laths  to  the  studding  or  the  perpendicular 
framing,  which  consisted  of  pieces  of  2x4 
dressed  and  set  up  16  inches  on  centers. 
The  specifications  are  silent  on  the  sub- 
ject of  the  dimensions  of  the  chimneys  and 
the  flue  construction.  There  was  evidence 
tending  to  show  defective  construction  in 
this  particular.  There  was  also  evidence 
tending  to  show  faulty  specifications  re- 
garding the  "window  flashings,"  "causing 
water  to  leak  through  the  open  joints," 
said  Mr.  Kennard.  The  specifications  con- 
tain no  provision  on  this  subject,  exctpt 
that  the  outside  casings  around  windows, 
to  be  "1x6  rabbeted  on  edge  that  comes  next 
to  stucco."  The  width  of  the  rabbet  is  not 
specified.  The  question  of  whether  a  rab- 
bet joint  between  a  window  casing  and  stuc- 
co siding  for  a  house  shows  the  exercise 
of  ordinary  or  usual  skill  in  preparing 
specifications  by  an  architect  for  a  residence 
to  be  erected  in  an  exposed  place  was  mat- 
ter for  consideration  and  determination  bv 

■r 

the  jury.     There  was  evidence  to  show  that 
leaks  developed  throughout  the  entire  struc- 
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ture  wUerever  there  happened  to  be  a  join-  |  and  there  was  no  evidence  sufficient  to  sup* 
ing  of  the  stucco  to  the  woodwork.  '  port  a  verdict  on  this  count  for  the  plain' 


All  matters  of  inducement,  such  as  the 


tiff  of  the  existence  of  a  specific  promise  or 


employment  of  the  architects,  the  hold-  guaranty  by  the  defendants.  The  teati- 
ing  of  themselves  out  to  the  public  as  such,  '.  mony  of  Mr.  Nickerson  we  do  not  consider 
<?onfidence  reposed  in  them  by  plaintiff,  i  su/Ticient  for  this  purpose.  What  he  said 
and  the  making  of  the  contract  for  the  plans  j  about  not  accepting  the  plans  until  being 
and  specifications,  were  admitted  by  the  '  assured  as  to  the  character  of  the  cunstruc- 
pleadings.  See  Cotton  States  Belting  &  tion,  and  that  it  would  be  safe,  amounted 
Supply  Co.  V.  Florida  R.  Co.  69  Fla.  52,  to  nothing  more  than  an  affirmance  by  the 
67  So.  568.  This  is  conceded  by  counsel  for  :  defendants  of  the  duty  which  rested  upon 
the  defendants  in  error  in  the  brief.  •  tJiem    as    architects    to    prepare    specifica- 

We  think  there  was  error  in  taking  the    tions   with   ordinary   and   reasonable  skill. 


case  as  made  by  the  first  count  from  the 
jury. 


The    question    of    the    measure    of    dam- 
ages  is    presented   by    several   assignments 


As  to  the   second  and  third  counts,  we    of  error   resting  upon   the  court's   rulings 
are  luiable  to  say  that  there  was  sufficient    in  the  rejection  of  evidence  offered  by  the 
evidence  in  support  of  them  to  go  to  the    plaintiff  as  to  the  damages  sustained, 
jury.  Blake   in  his  work  on  Architecture  and 

The  second  count  complains  of  the  defend-  ;  Building  lays  down  what  we  consider  a  safe 
ants*  alleged  negligence  in  supervising  the  ,  a^^*^  sound  rule.  It  is,  says  he,  *'an  amount 
construction  of  the  buildings.  There  was  eijual  to  the  difference  between  the  value 
nothing  to  show  that  the  buildings  were  of  the  building  as  actually  designed  and 
not  constructed  as  the  specifications  pro-  constructed  and  the  value  as  it  would 
vided  they  should  be,  nor  that  the  defend-  !  have  been  if  the  building  had  been  proper- 
ants  were  negligent  in  the  discharge  of  that  ly  designed  and  constructed."  Page  09. 
duty.  The  tesimony  of  H.  Guy  Xickerson  And,  says  the  same  author,  "when,  on  ac- 
upon  this  subject  seems  to  have  been  a  count  of  defects  or  of  some  oversight  on 
uiatter  of  opinion  based  upon  the  fact  that  the  part  of  the  architect,  it  is  necessary 
the  roof  leaked.  The  testimony  of  Mr.  ;  that  repairs  be  made,  the  claimant  cannot 
Kennard  as  to  the  insufficiency  of  the  flash-  make  them  at  an  unnecessary  expense  or 
ing  around  the  windows  related,  it  seems,  in  an  unnecessarily  extravagant  form  and  re- 
to   the  alleged  defective  specifications.  cover  as  damages  the  amount   of  his  dis- 

The  third  count  we  also  think  was  unsup-  I  bursements.  He  must  confine  his  claim  to 
ported  by  any  evidence  legally  sufficient  such  sum  as  will  represent  the  cost  of  effect- 
to  warrant  a  verdict  for  the  plaintiff.  ing  tlie  repairs  as  economically  as  it  is  pos- 

There  was  no  evidence  of  a  guaranty  or  sible  to  effect  them  consistent  with  proper 
A^-arranty  made  by  the  defendants  that  the  ,  workmanship  and  construction."  This  rule 
stucco  work  called  for  by  the  specifications  i  seems  to  take  no  account  of  loss  of  rentals 
would  be  a  "safe  and  secure  construction,  nor  delays  in  occupying  the  premises,  which 
and  said  outside  walls  would  be  substan-  are  too  remote  and  speculative  to  be  con- 
lial  and  waterproof."     The  evidence  offered    sidered. 

Vy  plaintiff,  to  the  effect  that  it  was  not,  j      For  the  error  pointed  out,  we  think  the 
was  admissible,  as  tending  to  show  lack  of    judgment  should  be  reversed  and  it  is  so 
ordinary  and  reasonable  skill  in  the  prepa-    ordered, 
ration    of    the    specifications.     Tlie    arohi-  i 

tect's  undertaking  does  not  imply  or  guar-  |      Brovirne,  Ch.  J.,  and  Taylor,  Whitfield, 
.antee  a  perfect  plan  or  satisfactory  result,    and  Ellis,  JJ.,  concur. 

Annotation-— Liability  of  architect  to  owner  in  regard  to  plan*. 


This  note  does  not  include  the  sub- 
ject of  an  architect's  underestimate  of 
cost  of  structure  as  basis  of  claim  or  de- 
fense against  him,  which  is  treated  in 


the  note  in  42  L.R.A.(N.S.)  125. 

An  architect,  in  preparing  plans,  must 
employ  reasonable  skill  ^  and  taste.*    He 


1  BAYSirORE  DETFXOPMENT  Co.  V.  BONFOEY, 

ante,  889;  Trunk  v,  Clark  (1914)  163  Iowa, 
«20,  145  N.  W.  277;  Coombs  v.  Beede  (1896) 
89  Me.  187,  56  Am.  St.  Rep.  406,  36  Atl. 
104;  Hubert  v.  Aitken  (1880)  15  Dalv, 
237,  2  N.  Y.  Supp.  711,  affirmed  on  re- 
argumont  in  (1880)  15  Daly,  241,  5  N.  Y. 
Supp.  830,  which  is  affirmed  in   (1800)   123 

L.RA.ioisn. 


N.  Y.  655,  25  N.  E.  954 ;  Schwartz  v.  Kuhn 
(1911)  71  Misc.  149;  Follansbee  Bros.  Co.  v. 
Garrett-Cromwell  Engineering  Co.  (1907)  48 
Pa.  Super.  Ct.  183;  Pierson  v.  Tyndail 
(1804)  —  Tex.  Civ.  App.  —  28  S.  W.  232; 
Cauchon  v.  MacCosham  (1914)  —  Alberta, 
—   10  D.  L.  R.  708. 

In  Erskine  v.  Johnson  (1888)  23  Neb.  261, 
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is  bound  to  furnish  proper  plans^^  and  to 
exercise  reasonable  care,  skill,  and  dili- 
gence in  the  preparation  of  plans,* — such 
skill  and  diligence  as  is  ordinarily  re- 
quired of  architects,  which  is  a  higher 
degree  than  that  required  of  unskilled 
persons.^  It  has  been  said  that  he  is 
bound  ''to  furnish  plans  and  specifica- 
tions prepared  with  a  reasonable  degree 


of  technical  skill,  and  such  as  would  pro- 
duce, if  followed  and  adhered  to,  a  build- 
ing of  the  kind  called  for,  without 
marked  defects  in  character,  strength,  or 
appearance."*  The  plans  and  specifica- 
tions should  provide,  for  example,  for 
reasonable  strength,''  for  proper  material 
and  character  of  construction,"  and  for 
sufficient  Hues.®     He  must  keep  abreast 


36  N.  AV.  510,  it  was  said  that,  as  between 
the  architect  and  the  owner,  no  doubt  tlie 
architect  would  be  liable  for  any  mistake  in 
the  plans  and  specifications  which  increased 
the  cost  of  the  building. 

It  may  be  noted  that  an  architect  cannot 
recover  anything  at  all  where  defects  and 
omissions  run  through  the  entire  system  of 
his  plans,  so  that  they  are  useless  to  con- 
tractors and  builders.  Dunne  v.  Robinson 
(1907)  53  Misc.  545,  103  N.  Y.  Supp.  878. 
In  Johnson  v.  Wanamaker  (1901)  17  Pa. 
Super.  Ct.  301,  the  referee  found  that  the 
plans  were  incomplete,  and  took  as  a  basis 
for  ascertaining  the  value  of  the  services  of 
the  architect  the  amoimt  which  the  plans 
would  have  been  worth  if  they  had  been 
skilfully  prepared  and  complete,  and  de- 
ducted from  the  amount  what  it  would  cost 
to  complete  the  plans  and  remedy  the  de- 
fects which  they  contained,  and  judgment 
was  entered  for  the  plaintiff  on  this  basis. 
On  appeal,  this  was  reversed.  The  court 
said:  "If  the  plans  had  simply  been  incom- 
plete,  requiring  only  the  services  of  an  ordi- 
nary draughtsman  to  perfect  the  details,  the 
basis  adopted  by  the  referee  would  not  have 
been  subject  to  just  criticism.  If  the  plans, 
however,  contained  material  defects  which 
only  the  skill  of  an  experienced  architect 
could  discover,  an  entirely  different  question 
was  presented.  When  an  architect  under- 
takes to  prepare  the  plans  for  a  large  and 
expensive  structure,  he  covenants  not  only 
that  he  is  possessed  of  the  requisite  skill, 
but  that  that  skill  shall  be  exercised  in  the 
work  which  he  has  undertaken.  If  the 
product  of  his  labor  is  a  plan  vitally  de- 
fective, his  employer  might  go  on  and  erect 
a  building  enormously  expensive  which, 
from  its  foundation  up,  would  be  insecure. 
It  is  manifest  that  the  value  of  a  plan  skil- 
fully drawn  furnishes  no  st^indard  by  which 
to  ascertain  the  value  of  a  plan  containing 
Bucli  radical  defects.  A  plan  which,  if  car- 
ried into  execution,  would  produce  a  build- 
ing not  self-supporting,  can  hardly  be  said 
to  come  up  to  what  is  required  of  an  archi- 
tect. If  the  plan  in  question  exhibited  the 
skill  which  the  nature  of  the  employment 
demanded,  its  value  was  to  be  estimated 
accoidiiiply.  If  it  was  so  defective  as  not 
to  meet  the  requirements  of  the  purpose  for 
which  it  was  intended,  it  mipfht  he  utterly 
worthless.  If  the  plaintiff  was  entitled  to 
recover,  the  value  of  his  services  is  to  be 
determined  by  what  he  himself  did,  and  not 
what  some  more  careful  man  might  have 
done." 

,  «  See  the  quotation  in  BaysiioUe  Dkviix- 
OPMENT   Co.  V.   BoNPOKY,   from   Coombs   v. 
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Beede  (1896)  89  Me.  187,  56  Am.  St.  Rep. 
406,  36  Atl.  104,  which  case,  however,  con- 
cerned the  question  of  underestimate  of 
cost. 

SShreiner  v.  Miller  (1886)  67  Iowa,  91, 
56  Am.  Rep.  339,  24  N.  W.  738. 

^Cauchon  v.  MacCosham  (1014)  —  Al- 
berta, — ,  19  D.  L.  R.  708. 

He  is  required  to  use  proper  diligence,, 
care,  and  skill.     Pierson  v.  Tyndall  (1894) 

—  Tex.  Civ.  App.  — ,  28  S.  W.  232. 

In  Dysart-Cook  Mule  Co.  v.  Reed  (190")) 
114  Mo.  App.  296,  89  S.  W.  591,  in  holding 
that  the  owner  could  not  object  to  an  in- 
struction as  to  which  he  was  silent  during 
the  trial,  the  court  stated  that  there  was 
nothing  vague  or  uncertain  in  the  language 
of  such  instruction,  w^hich  stated:  ''Defend- 
ants are  architects,  and  as  such  engaged 
themselves  to  plaintiffs  to  draw  plans  for 
and  superintend  the  construction  of  plain- 
tiff's mule  barn.  Now  by  such  engagement 
the  defendants  guaranteed  to  ptaintins  that 
they  (defendants)  had  and  possessed  the 
necessary  skill,  and  that  they  would  use 
proper  care  to  draw  said  plans  and  super- 
intend the  construction  of  said  building  in 
a  workmanlike  manner;  and  if  they  did  not 
possess  such  skill,  or  if  they  were  negligent 
in  their  conduct  in  the  premises,  and  such 
want  of  skill  or  such  negligence  caused  a 
loss  to  plaintiffs  in  the  particulars  com- 
plained of,  then  defendants  are  liable  to 
plaintiffs  for  such  loss.'* 

*  Pierson  v.  Tyndall   (Tex.)  supra. 

« Trunk  v.  Clark  (1914)  163  Iowa,  620, 
145  N.  W.  277. 

7  Cauchon  v.  MacCosham  (Alberta)  supra. 
In   SVhool   Dist.   v.   Josenhans    (1915)    88 

Wash.  624,  153  Pac.  326,  the  architects  were 
held  liable  to  the  owner  where  the  upper 
story  of  a  building  collapsed  under  weight 
of  snow,  the  plaintiffs  claiming  that  the 
collapse  was  due  wholly  to  the  negligence 
of  the  architects  in  the  preparation  of  the 
plans  and  in  superintending  the  construc- 
tion of  the  building. 

8  Baysuore  Development  Co.  v.  Boxfoey, 
ante,  880. 

« Hubert  v.  Aitken  (1889)  15  Daly,  237, 
2  N.  Y.  Supp.  711,  affirmed  on  reargunient 
in  (1889)  in  15  Daly,  241,  5  N.  Y.  Supp. 
839,  which  is  affirmed  in  (1890)  123  N.  1. 
055,  25  X.  E.  954. 

In  Larrimore  v.  Comanche  County  (1805) 

—  Tex.  Civ.  App.  — ,  32  S.  W.  367,  an  ac- 
tion bv  an  architect  for  fees,  the  owner  re- 
covered  on  a  counterclaim  damages  on  ac- 
count of  defective  flues;  but  it  does  not  ap- 
pear whether  this  was  due  to  the  plans  or 
to  the  construction. 
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of  the  improvements  of  the  times.  This 
was  illustrated  in  Hubert  v.  Aitken,*® 
where  architects  sued  for  their  services 
in  the  construction  of  an  apartment 
house  designed  to  be  heated  by  steam, 
and  the  owner  counterclaimed  for  alleged 
negligence,  and  it  appeared  that  the 
chimney  flues  as  planned  and  built  were 
insufficient  to  carry  smoke  and  gases 
from  the  boiler  fires.  In  the  trial  court 
judgment  was  for  the  plaintiffs  on  the 
ground  that  all  that  was  required  of 
them  was  that  they  should  confer  with 
whoever  became  the  contractor  for  the 
steam  heating,  and  ascertain  what  di- 
mensions were  required  for  the  chimney 
flue,  because,  though  architects  by  pro- 
fession, they  were  not  experts  in  steam 
heating.  On  appeal  the  judgment  was 
reversed.  Van  Hoesen,  J.,  said:  "It  is 
as  necessary  that  the  architect  should 
know  what  is  needed  to  make  the  steam- 
heating  apparatus  serviceable  as  it  is 
that  he  should  know  how  sewer  gas  is 
to  be  kept  out  of  the  house.  No  one 
would  contend  that  at  this  dav  an  archi- 
tect  could  shelter  himself  behind  the 
plumber,  and  excuse  his  ignorance  of  the 
ordinary  appliances  for  sanitary  ventila- 
tion by  saying  that  he  was  not  an  expert 
in  the  trade  of  plumbing.  He  is  an  ex- 
perl  in  carpentry,  in  cements,  in  mor- 
tar, in  the  strength  of  materials,  in  the 
art  of  constructing  the  walls,  the  floors, 
the  staircases,  the  roofs,  and  is  in  duty 
bound  to  possess  reasonable  skill  and 
knowledge  as  to  all  these  things;  and 
when,  in  the  progpress  of  civilization,  new 
conveniences  are  introduced  into  our 
homes,  and  become,  not  curious  novelties, 
but  the  customary  means  of  securing  the 
comfort  of  the  unpretentious  citizen, 
why  should  not  the  architect  be  expected 
to  possess  the  technical  learning  respect- 
ing them  that  is  exacted  of  him  with  re- 
spect to  other  and  older  branches  of  his 
professional  studies  ?" 


Of  (?ourse,  the  duty  of  the  architect  de- 
pends on  the  particular  agreement.  Thus, 
where  the  owner  of  a  steel  plant  sued 
the  defendant,  who  had  furnished  plans 
for  it  under  a  contract  which  stated  that 
the  furnaces  were  to  be  similar  to  those 
constructed  by  the  defendant  at  a  cer- 
tain place,  the  plaintiff  was  entitled  to 
show  both  that  the  plans  were  defective 
and  insufficient,  and  that  they  did  not 
conform  to  such  other  furnaces  con- 
structed by  the  defendant.^^ 

It  is  no  part  of  the  duty  of  an  archi- 
tect to  keep  the  matter  of  the  plans 
secret.  Thus,  in  an  action  for  his 
services,  it  was  held  to  be  no  cause  of 
counterclaim  that  he  had  made  public  the 
intention  of  the  owner  to.  build  a  new 
building,  which  caused  tenants  of  the  ex- 
isting building  to  remove,  ^s  the  archi- 
tect was  under  no  duty  to  keep  the  mat- 
ter secret,  even  if  the  damages  claimed 
were  not  too  remote,  which  the  court 
expressly  did  not  decide." 

The  architect  is  not  responsible  for 
damages  due  to  the  owner's  own  fault, 
as  where,  after  a  building  had  been  com- 
menced under  the  plans  of  the  architect, 
the  owner  sold  the  adjoining  lot  to  a 
third  party,  making  one  of  the  windows 
of  the  house  under  construction  illegal 
under  the  statute;  it  was  held  that  the 
architect  was  not  responsible  for  this,  as 
it  was  the  act  of  the  owner  after  the 
plans  were  accepted.^* 

So,  if  an  owner  knowingly  assents  to 
the  placing  of  a  part  of  his  building  so 
near  to  the  street  as  to  violate  a  build- 
ing restriction,  the  architect's  subsequent 
promise  to  pay  the  expenses  of  a  suit 
brought  to  enforce  such  building  restric- 
tion is  without  consideration.^*  And  the 
owner  cannot  recover  damages  which 
may  have  accrued  through  his  failure 
to  follow  the  architect's  plans.  Thus,  in 
an  action  for  damages  against  architects 
for  defective  plans  for  a  theater  where 


10  (N.  y.)  supra. 

11  Follansbee  Bros.  Co.  v.  Garrett-Crom- 
well  Engineering  Co.  (1907)  48  Pa.  Super. 
C^.  183. 

i«  Havens  v.  Donohue  (1896)  111  CaL  297, 
43  Pac.  962. 

l«  Saint-Jean  v.  Strubbe  (1905)  Rap.  Jud. 
Quebec,  27  C.  S.  266. 

l4Bodine  v.  Andrews  (1900)  47  App.  Div. 
495,  02  N.  Y.  Supp.  386,  where  there  was  a 
restriction  against  building  nearer  than  15 
feci  from  the  street,  and  the  architect  and 
IJie  owner,  in  consultation,  decided  to  place 
the  house  on  the  15-foot  line  with  a  bay 
>vind.ow  extending  nearer  to  the  street,  and 
an  action  was  afterwards  brought  against 
the  owner  to  enjoin  the  construction  as  vio- 
Idtiiig  the  restriction,  which  was  dismissed 
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without  prejudice  to  an  action  at  law.  It 
was  held  that  the  architect  was  not  liable 
for  the  expenses  of  the  owner's  counsel  in 
the  injunction  suit,  although  the  owner 
claimea  that  he  instructed  her  to  defend  the 
suit,  and  promised  that  he  would  hold  her. 
harmless  for  all  expenses,  charges,  and  dam- 
ages by  reason  of  such  litigation,  as  any 
promise  made  by  him  after  the  injunction 
suit  was  begun,  to  pay  the  expenses  of  it, 
was  without  consideration.  (The  headnote 
of  this  case  in  the  appellate  division  report, 
indicating  that  the  agreement  to  hold  harm- 
less of  all  damages,  costs,  etc.,  by  reason  of 
the  location  of  the  house,  was  made  by  the 
architect  before  the  building  was  begun,  is 
incorrect,  as  appeare  from  a  copy  of  the 
record  of  the  case). 
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the  proscenium  arch  fell,  judgment  for 
the  plaintiffs  was  reversed  on  the  ground 
that  as  it  appeared  that  they  had  not 
followed  the  plans  in  an  important  par- 
ticular, and  as  the  falling  of  the  arch 
might  have  been  due  to  their  failure  so 
to  follow  the  plans,  the  defendants  were 
entitled  to  a  ruling  as  a  matter  of  law 
that  the  plaintiffs  could  not  recover.^* 
But  the  fact  that  an  owner  paid  the 
contractor  on  the  architect's  certificates 
knowing  that  the  contract  was  not  car- 
ried out  according  to  the  plans  and  speci- 
fications does  not  preclude  the  owner 
from  recovering  from  the  architect  any 
damages  he  may  have  suffered  by  rea- 


son of  any  failure  on  the  part  of  the 
architect  to  use  the  proper  diligence, 
care,  or  skill  in  the  matter  of  drawing 
such  plans  and  specifications,  or  in  the 
supervision  of  the  work  done  under  such 
plans  and  specifications.^^ 

The  question  of  the  architect's  negli- 
gence in  the  preparation  of  plans  is  one 
of  fact.*' 

Iiimits  of  dnty  in  regard  to  plan*. 

The  architect,  in  the  absence  of  a 
special  agreement,  is  not  a  guarantor.** 
He  does  not  undertake  that  his  plans  will 
be  perfect.*®  In  an  action  by  the  owner 
against   the  contractor  and  his  surety, 


"Lake  V.  McElfatrick  (1893)  139  N.  Y. 
349,  34  N.  E.  922. 

Nor  can  the  owner  object  to  changes  mu- 
tually agreed  upon.  Dvsart-Cook  Mule  Co. 
V.  Reed  (1905)  114  Mol  App,  296,  89  S.  W. 
501. 

In  David  v.  McDonald  (1863)  8  Lower 
Can.  Jur.  44,  where  the  builders  and  ar- 
chitects were  held  liable  for  damages 
through  the  sinking  of  floors,  due  to  insuffi- 
cient timbers,  the  case  is  obscure,  as  it  ap- 
pears that  the  original  plans  called  for  suffi- 
cient strength,  but  were  changed  on  the  de- 
mand of  the  owner;  whether  or  not  it  was 
negligence  in  supervision  by  the  architects 
for  which  they  were  held  liable  does  not 
appear. 

lePierson  v.  Tyndall  (1894)  —  Tex.  Civ. 
App.  — ,  28  S.  W.  232. 

17  Bayshork  Development  Co.  v.  Bon- 
FOEY,  ante,  889;  Kortz  v.  Kimberlin  (1914) 
158  Ky.  566,  165  S.  W.  654. 

Where  the  trial  court  found  for  the  archi- 
tect upon  the  charge  of  negligence  in  re- 
gard to  alleged  mislocation  of  chimneys 
upon  the  plans,  and  the  evidence  was  con- 
flicting, the  appellate  court  declined  to  dis- 
turb the  judgment.  ITavens  v.  Donahue 
(1896)  111  Cal.  297,  43  Pac.  962. 

In  Russell  v.  McKerchar  (1905)  —  Man- 
itoba, — ,  1  West.  L.  R.  138,  it  was  held  that 
that  w^hethcr  an  architect  suing  for  fees 
used  reasonable  care,  skill,  and  diligence  in 
the  preparation  of  plans  and  in  supervision 
were  questions  of  fact  for  the  trial  judge 
or  the  trial  jury;  and  the  trial  judge  hav- 
ing here  found  for  the  plaintiiT,  his  decision 
was  not  disturbed. 

18  Bayshore  Development  Co.  v.  Bon- 
FOEY;  Stewart  v.  Boehme  (1893)  53  111. 
App.  463;  Kortz  v.  Kimberlin  (1914)  158 
Ky.  666,  165  S.  W.  654;  American  Surety 
Co.  V.  San  Antonio  Loan  &  T.  Co.  (1906) 
—  Tex.  Civ.  App.  — ,  98  S.  W.  387  (as  stat- 
ing the  rule);  Shipman  v.  State  (1877)  43 
Wis.  381.  The  same  principle  is  sustained 
in  Coombs  v.  Beede  (1896)  89  Me.  187,  56 
Am.  St.  Rep.  406,  36  Atl.  104,  which  arose 
upon  the  question  of  underestimate  of  cost. 

Where  an  architect  recommended  for 
deadening  the  noise  from  one  floor  to  an- 
other the  use  of  mineral  wool,  the  evidence 
showed  that  mineral  wool  was  largely  used 
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to  deaden  floors,  but  in  this  instance,  for 
some  reason,  the  floors  were  not  well  dead- 
ened. It  was  held  that  the  architect  was 
not  in  fault  in  recommending  the  material, 
which  was  being  largely  and  successfully 
used,  and  the  evidence  did  not  show  that 
an  insuflicient  quantity  was  used.  Stew- 
art V.  Boehme  (1893)  53  III  App.  463. 

Where  an  architect,  in  building  a  state 
building,  was  under  the  control  of  the  com- 
missioners, the  court  said:  "The  plaintifT 
made  his  contract  as  an  architect,  and 
should,  therefor  be  held  at  least  to  reason- 
able skill  in  his  calUng,  both  in  planning 
the  building  and  in  superintending  its  con- 
struction. It  may  perhaps  be  doubted  if  ho 
should  be  held  responsible  for  a  perfect 
plan  or  for  perfect  superintendence  in  every 
detail  of  such  a  building,  if  such  things  be 
practicable.  It  may  perhaps  be  doubted  if 
he  should  be  held  responsible  in  damages 
for  all  incidental  failures  in  detail  of  fore- 
sight or  of  oversight,  consistent  with  proper 
architectural  okill  and  reasonable  diligence. 
He  did  not  guarantee  perfection  of  the  plan 
or  perfection  of  the  ouilding.  Under  his 
contract,  he  became  an  inferior  servant  of 
the  state,  to  perform  duties  under  control 
of  superior  servants  of  the  state,  who  were 
indeed,  pro  hac  vice,  the  state  itself.  He 
prepared  plans  for  the  approval  of  the  com- 
missioners. They  might  have  rejected  the 
plans  submitted  and  called,  for  others. 
They  were  made  the  judges  of  his  plans  and 
of  their  sufficiency.  The  commissioners,  not 
the  architect,  had  to  determine  the  plan. 
When  the  commissioners  accepted  the  plain- 
tiff's plan,  they  ratifled.  it.  .  .  .  Doubt- 
less there  might  be  defects  in' the  plans  or 
in  the  execution  of  them,  patent  to  an  ex- 
pert, latent  to  an  inexpert.  For  such  the 
plaintiff,  not  the  commissioners,  might  be 
liable.  But  so  far  as  the  plans  were  equally 
intelligible  to  the  commissioners  and  the 
plaintiff,  and  so  far  as  these  pleadings  dis- 
close, the  conunissioners  assumed  responsi- 
bilitv  for  the  plans  when  they  adopted 
then."  Shipman  v.  State  (1877)  43  Wis. 
381. 

18  In  Kortz  v.  Kimberlin  (1914)  158  Ky. 
566,  165  S.  W.  654,  where  the  plaintiff  sued 
for  his  fees  as  architect  and  the  defendants 
counterclaimed    several    items    of    damage 
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where  the  contractor  claimed  that  the 
partial  collapse  of  the  building  was  due 
to  defects  in  the  plans  and  specifications 
of  the  architect,  the  court  said:  "There 
was  not  even  an  implied  warranty  on  the 
part  of  the  architect  to  the  plaintiff  that 
the  plans  and  specifications  were  free 
from  the  alleged  inherent  defects.  His 
undertaking  simply  implied  that  he  pos- 
sessed skill  and  ability  sufficient  to  en- 
able  him  to  perform  the  semcc  in  dra^T- 
ing  and  preparing  the  plans  and  specifi- 
cations, and  the  other  services  required 
of  him,  ordinarily  and  reasonably  well, 
and  that  he  would  exercise  and  apply  his 
skill  and  ability,  his  judgment  and  taste, 
reasonably  and  without  neglect;  and  he 
18  responsible  only  for  his  failure  in  this 
regard  to  his  principal.  But  where  he 
exercises  the  skill  and  care  of  those  or- 
dinarily engaged  in  the  business,  and  uses 
his  best  judgment,  he  is  not  liable  for 
faults  in  the  construction  caused  by  de- 
fects in  the  plans."*®  But  while  tech- 
nically not  a  guarantor,  his  duty  re- 
quires that  his  plans  be  reasonably  suffi- 
cient for  the  purposes  intended.  Thus, 
where  an  architect  sued  for  the  value 
of  his  plans  for  a  building  and  his  serv- 


ices in  superintending  its  erection,  and 
the  trial  court  refused  to  allow  a  counter- 
claim as  insufficient,  the  appellate  court, 
in  reversing  this  decision,  said:  "From 
the  voluminous  allegations  of  said  coun- 
terclaim it  sufficiently  appears  that  the 
plaintiff  sold  the  plans  for  the  building 
with  full  knowledge  of  the  purpose  for 
which  they  were  to  be  used,  and  in  the 
light  of  such  knowledge  expressly  repre- 
sented to  the  defendant  that  he  was  a 
competent  and  skilful  architect,  and  that 
a  building  built  in  accordance  with  said 
plans  would  be  well  and  properly  lighted, 
and  first-class  in  every  respect ;  that  such 
representations  were  untrue;  that  his 
bmlding,  erected  in  accordance  with  such 
plans,  was  not  well  lighted  or  first  class; 
and  that  by  reasoift  of  the  defects  in  the 
building,  ooeasioned  by  the  plans  not 
being  as  represented,  he  had  been  put  to 
expense  and  greatly  damaged.  Under  the 
circumstances  under  which  the  represen- 
tations as  to  these  plans  were  made,  they 
must  be  held  to  have  amounted  to  a  war- 
ranty on  the  part  of  plaintiff  that  they 
were  as  he  represented  them  to  be.  He 
was  an  expert,  representing  himself  as 
fully  qualified  to  judge  as  to  such  mat- 


which  they  alleged  resulted  because  of  de- 
fective plans,  or  because  of  the  negligent 
inanner  in  which  the  plaintiff  superintended 
the  construction  of  the  building,  sevenU 
items  were  allowed  by  the  jury,  but  it  did 
not  appear  which.  The  court,  in  affirming 
a  judgment  for  the  plaintiff,  said:  ''While 
it  is  true  that  a  public  profession  of  an  art 
is  a  representation  or  undertaking  to  all 
the  world  that  the  professor  possesses  the 
requisite  ability  and  skill,  ana  it  therefore 
follows  that  an  architect  is  presumed  to  pos- 
sess the  skill  and  ability  necessary  to  the 
practice  of  his  profession,  and  is  liable  for 
damages  occasioned  by  defective  plans; 
.  .  .  yet  be  does  not  undertake  that  his 
plans  will  be  absolutely  perfect,  and  is 
liable  only  for  a  failure  to  exercise  reason- 
able skill  in  the  preparation  of  the  plans." 

80  American  Surety  Co.  v.  San  Antonio 
Loan  &  T.  Co.  (1906)  —  Tex.  Ov.  App.  — , 
98  S.  W.  387. 

In  Chapel  v.  Clark  (1898)  117  Mich.  638, 
72  Am.  St.  Rep.  587,  76  N.  W.  62,  where 
the  architect  sued  for  his  services  and  de- 
fendant alleged  that  there  was  a  defect  in 
the  plans  in  the  construction  of  the  sewer, 
the  cornice  and  coping  for  the  towers,  the 
stairway  and  elevator,  and  the  flue  of  the 
chimney,  the  court,  while  not  disturbing  a 
judgment  for  the  plaintifi*,  held  erroneous 
an  instruction  of  the  trial  court  which  it 
construed  as  making  the  architect  the  war- 
rantor of  his  plans  and  specifications,  al- 
though they  might  be  justified  by  the 
knowledge  and  experience  of  those  ordi- 
narily skilled  in  the  business,  and  said: 
'•'The  law  does  not  imply  such  a  warranty, 


or  the  guaranty  of  the  perfection  of  his 
plans.  The  result  may  show  a  mistake  or 
defect  in  them,  although  he  may  have  exer- 
cised the  reasonable  skill  required.  Flans 
now  considered  safe,  experience  and  ad- 
vanced knowledge  of  the  science  may  here- 
after show  to  be  unsafe.  The  law  requires 
only  the  exercise  of  ordinary  skill  and  care, 
in  the  light  of  present  knowledge.  Coombs 
V.  Beede  (1896)  89  Me.  187,  56  Am.  St.  Kep. 
406,  36  Atl.  104;  Shipman  v.  State  (1877) 
43  Wis.  381;  Smothers  v.  Hanks  (1872)  34 
Iowa,  286,  11  Am.  Rep.  141,  2  Am.  &  Eng. 
Enc.  Law,  2d  ed.  818.  The  above  authori- 
ties seem  to  hold  that  the  responsibility  of 
an  architect  does  not  differ  from  that  of  a 
lawyer  or  physician.  When  either  possesses 
the  requisite  skill  and  knowledge,  and,  in 
the  exercise  thereof,  has  used  his  best  judg- 
ment, he  has  done  all  that  the  law  requires. 
The  question  was,  Had  plaintiff  exercised 
that  degree  of  care  and  skill  and  that  judg- 
ment which  are  common  to  the  profession 
or  business?"  This  decision  is  misread  as 
approving  the  condemned  instruction  in 
Johnson  v.  O'Neill  (1912)  172  Mich.  334,  137 
N.  W.  713,  where  the  court  was  discussing 
the  question  of  the  admissibility  of  the 
architect's  report  showing  many  defects  in 
the  building,  it  being  claimed  on  the  part 
of  the  owner  that  the  report  was  evidence 
as  showing  that  the  architect  had  failed 
properly  to  superintend  it.  This  case,  how- 
ever, does  not  intend  broadly  to  hold  the 
architect  liable  as  a  guarantor.  The  view 
in  Chapel  v.  Clark  was  that  the  instruction 
in  question,  which  is  quoted  and  approved 
in  Johnson  v.  O'Neill,  went  too  far. 
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ters;  whereas  the  person  with  whom  he 
was  dealing  had  no  such  qualifications. 
If,  therefore,  any  of  the  items  of  dam- 
age alleged  in  the  counterclaim  were  of 
such  a  nature  that  they  could  be  said  to 
fairly  grow  out  of  the  insufficiency  of 
the  plans,  and  to  thus  show  that  in  fact 
they  were  valueless,  or  of  less  value  than 
they  would  have  been  if  as  represented, 
such  element  of  damage  arose  out  of  the 
contract  of  sale,  express  or  implied,  and 
comes  within  the  rule  to  which  we  have 
referred,  and  constituted  a  proper  coun- 
terclaim as  against  the  purchase  price  of 
such  plans/' *^ 

Measure  of  damasks* 

The  cases  upon  the  measure  of  dam- 
ages for  the  negligence  of  an  architect 
in  preparation  of  plans  are  comparative- 
ly few  and  the  questions  on  the  subject 
have  not  been  fully  examined  by  the 
courts.  There  seems  to  have  been  little 
if  any  discussion  of  the  questions  wheth- 
er the  measure  is  the  same  in  case  of 
negligence  in  preparation  of  plans  as  it 
is  in  case  of  negligence  in  superintend- 
ence of  construction,  or  whether  the 
measure  is  the  same  in  case  of  a  negligent 
architect  as  it  is  in  case  oi  a  negligent 
builder.  In  most  of  the  cases  where  the 
owner  alleges  negligence  in  the  plans,  he 
alleges  also  negligence  in  construction, 
and  the  court  takes  up  the  matter  gen- 
erally, apparently  assuming  without  dis- 
cussion that  the  same  rules  apply  as 
where  the  builder  is  negligent.  The 
measure  of  damages  for  defects  or  omis- 
sions in  the  performance  of  a  building 
contract  is  discussed  in  the  note  in  39 
L.R.A.(N.S.)  591.  It  will  be  seen  by 
reference  to  the  review  of  cases  in  that 
note  that  the  particular  difficulty  is  in 
regard  to  the  question  whether,  in  case 
of  defects  in  a  building,  due  to  negli- 
gence, the  measure  of  damages  is  the 
proper  cost  of  remedying  the  defects,  or 
whether  it  is  the  difference  in  value  be- 
tween the  building  as  constructed  and 
the  building  contracted  for.  The  gen- 
eral rule  laid  down  in  that  note  is  given 
below  in  the  footnote.** 


A  similar  rule  is  found  in  a  recent  case 
in  Iowa,**  where  the  court,  while  in 
doubt  whether  it  was  necessary  for  them 
to  express  any  opinion  upon  the  measure 
of  damages,  sa3's  that  it  would  seem  to  be 
the  rule  of  reason  "as  we  think  it  is  the 
rule  of  law,  that  where  the  defect  com- 
plained of  is  of  such  character  that  it 
may  be  corrected  without  unreasonable 
or  disproportionate  expense,  such  ex- 
pense will  properly  measure  the  damage 
so  sustained  J  but  if  the  defect  be  so  in- 
timately connected  with  the  body  of  the 
structure,  or  so  inheres  in  some  perma- 
nent part  of  such  structure  that  it  can- 
not be  remedied  at  reasonable  expense, 
or  without  tearing  it  down  or  rebuild- 
ing it,  or  some  material  part  of  it,  then'' 
the  proper  measure  of  damages  would  be 
the  difference  between  the  value  of  the 
building  as  it  is  and  the  value  as  it  would 
have  been  if  made  upon  correct  plans 
and  specifications. 

In  another  case  where  the  architect 
was  suing  for  services,**  the  court  said: 
"Admitting  the  charge  of  negligent  and 
unskilful  construction,  the  defendant's 
measure  of  damages  can  only  be  either 
the  ditference  in  value  between  the 
product  of  plaintiff's  negligent  and  un- 
skilful work,  and  the  house  as  it  should 
have  been,  or  else  the  cost  of  remedying 
the  defects;  and,  if  time  was  of  the  es- 
sence of  the  contract,  loss  of  rental  value 
during  the  time  required  to  make  the 
necessary  alterations." 

Sometimes  the  cost  of  remedying  the 
defects  is  allowed.  Thus,  where  the  de- 
fects were  due  both  to  defective  plans 
and  negligence  in  superintendence,  the 
court  said:  "The  defendant  was  entitled 
to  show  the  cost  of  putting  the  buildings 
into  condition  in  which  thev  would  have 
been  had  the  plaintiffs  performed  their 
contract,  and  to  recover  a  sum  which 
would  leave  him  as  well  off  as  he  would 
have  been  had  plaintiffs  fully  performed 
their  contract.**  So,  the  owner  was  al- 
lowed to  deduct  from  the  architect's  serv- 
ices the  cost  necessary  to  correct  defects 
in  a  chimney  which  was  inadequate  for 
the  fires.** 


MNiver  v.  Naah  (1893)  7  Wash.  658,  35 
Pac-  380. 

M  "Where  the  defects  are  each  that  they 
may  be  remedied  without  the  destruction 
of  any  substantial  part  of  the  benefit  which 
the  owner's  property  has  received  by  reason 
of  the  contractor's  work,  the  equivalent  to 
which  the  owner  is  entitled  is  the  cost  of 
making  the  work  conform  to  the  contract. 
But  where,  in  order  to  conform  the  work 
to  contract  requirements,  a  substantial  part 
of  what  has  been  done  must  be  undone,  and 
the  contractor  has  acted  in  good  faith,  or 
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the  owner  has  taken  possession,  he  is  not 
permitted  to  recover  the  cost  of  making  the 
change,  but  may  recover  the  difference  in 
vfl.lne  " 

83  Trunk  v.  Clark  (1914)  163  Iowa,  620, 
145  N.  W.  277. 

"Lord  v.  Comstock  (1885)  20  Jones  &  S. 
(N.  Y.)   548. 

2«  Schwartz  v.  Kuhn  (1911)  71  Misc.  149, 
12G  N.  Y.^Supp.  508. 

M  Hubert  v.  Aitken  (1889)  15  Daly,  237, 
2  N.  Y.  Sup  p.  711,  afhrmed  on  reargument 
in  (1889)   15  Daly,  241,  5  N.  Y.  Supp.  839, 
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Other  cases  hold  that  the  measure  of 
damages  is  the  difference  in  value  be- 
tween the  building  as  constructed  and 
that  contracted  for.''  The  particular 
logical  difficulty  in  the  rule  making  dif- 
ference in  value  the  measure  o£  damages 
13  that  by  it  the  owner  may  be  some- 
times compelled  to  take  something  he 
iloes  not  want  and  has  not  contracted 
for. 

In  some  cases  there  are  special  cir- 
cumstances to  be  considered  in  estimat- 
ing* the  damages.  In  a  recent  case  in 
Washington  the  court  seemed  to  consider 
that  the  alternate  rule  heretofore  stated 
did  not  apply  so  as  to  bar  the  owner 
from  other  danu^esi  such  as  the  expense 
of  a  t^nporary  loof,  but  it  seems  that 
tills  opinion  was  not  necessary  to  the  re- 
sult." 


But  an  architect  will  not  ordinarily  be 
responsible  for  the  loss  of  a  tenant. 
Thus,  where  an  architect  sued  for  serv- 
ices in  altering  one  house  and  building 
another,  and  the  defense  was  that  the 
plaintiff  negligently  and  unskilfully  con- 
structed the  new  Jiouse,  and  that,  in  con- 
sequence thereof,  the  defendant  lost  a 
tenant,  it  was  held  that  the  loss  of  the 
tenant  was  immaterial  upon  the  question 
of  damages,  and  that  the  architect  could 
not  be  held  responsible  for  it.'^ 

It  has  been  held  in  England  that  an 
owner  who<  after  receiving  and  paying 
for  the  architect's  plans  gave  up  his  pur- 
pose to  build,  and  sold  the  premises, 
could  not  thereafter  recover  more  than 
nominal  damages  from  the  architect  on 
account  of  a  defect  in  the  plans.^^ 

Some  miscellaneous  cases  are  cited  in 
the  footnote.'^ 


wbich  is  affirmed  ia  (1890)   123  N.  Y.  665, 
So  N.  E.  954, 

•'Batshore  Detei^opment  Co.  v.  Bon- 
lOBT,  ante,  889. 

In  Samwell  v.  Kindt  (1914)  —  Manitoba, 
— ,  20  D.  L.  R.  199,  28  West.  L.  R.  347, 
■where  plaiittiff  sued  for  services  as  an  archi- 
tect, etc.,  it  was  held  that  his  substitution 
of  concr^  for  a  nibble  wall,  if  not  an  ac- 
tual benefit,  was  no  detriment,  and  no  dam- 
ages wonld  be  allowed  against  him  therefor. 

In  Schreiner  v.  Miller  (1886)  67  Iowa,  91, 
56  Am.  Rep.  330,  24  N.  W.  738,  where  an 
architect  endeaTored  to  enforce  a  mechanics' 
lion  for  services  in  preparing  plans  and  su- 
perintending construction,  and  the  owner 
eounterelaimed  damages  for  the  defective 
plans  and  want  of  care  and  skill  in  erec- 
tion, etc.,  and  where  it  does  not  appear  what 
damages  were  due  to  the  plans  and  the 
superintendence  respectively,  the  court  said: 
"The  evidence  as  to  the  amount  of  damages 
sustained  by  defendant  is  not  explicit  in 
fiouie  respects,  but  it  shows,  we  think,  that 
they  at  least  equal  the  claim  of  plaintiff. 
The  house,  by  repairs  and  alterations,  we 
conclude  from  the  evidence,  could  be  made 
to  be  of  the  value  it  would  have  been  had 
it  been  constructed  with  proper  care,  for 
about  the  sum  claimed  by  plaintiff.  We 
therefore  conclude  that  plaintiff  ought  to  re- 
cover nothing  in  this  action,  and  that  judg- 
ment for  costs  should  be  entered  against 
him/' 

2«  School  Dist.  V.  Josenhans  (1915)  88 
Wash.  624,  153  Pac.  326,  where  the  school 
district  recovered  damages  against  the  ar- 
chitects for  negligence  in  the  preparation  of 
the  plans  and  in  superintending  the  con- 
struction of  the  building,  the  upper  story  of 
which  collapsed  under  the  weight  of  snow 
on  the  roof,  leaving  the  lower  story  unin- 
jured except  some  damage  to  the  plastering, 
and  the  plaintiffs  built  a  temporary  roof 
over  the  remaining  first  story.  It  was  held 
that  the  measure  of  damages  was  the  dam- 
ages    which    actually    resulted    from    the 
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breach,  and  that  a  judgment  of  ^1,100  was 
sustained  by  evidence  that  it  would  cost 
$000  to  reconstruct  the  second  story,  $300 
to  erect  a  temporary  roof  such  as  the  plain- 
tiffs had  erected,  and  $320  to  repair  the 
damage  to  the  lower  story. 

MLord  V.  Oomstock  (1885)  20  Jones  &  S. 
(N.  Y.)  648.  See  also,  in  this  connection, 
Havens  v.  Donohue  (1800)  111  Cal.  207,  43 
Pac.  962,  referred  to  in  the  early  part  of 
this  note. 

•0  Columbus  Co.  y.  Clowes  [1908]  1  K.  B. 
(Eng.)  244,  72  L.  J.  K.  B.  N.  S.  330,  51 
Week.  Rep.  366,  where  the  plaintiffs  em- 
ployed the  defendant  as  an  architect  to  pre- 
pare plans  and  specifications  for  a  building 
to  be  erected  on  a  certain  site,  and  to  en- 
gage a  quantity  surveyor  to  take  out  the 
quantities.  The  defendant,  assuming  that 
some  information  which  he  had  no  right  to 
rely  on,  in  regard  to  the  site,  was  correct, 
drew  plans  accordingly  and  employed  a 
quantity  surveyor  to  take  out  the  quanti- 
ties, and  the  plaintiffs  paid  the  architect 
£200,  and  the  quantity  surveyor  a  like 
amount.  The  plaintiffs,  from  a  lack  of 
funds,  were  unable  to  proceed  with  their 
building  and  later  sold  the  property;  there- 
after they  discovered  that  the  plans  had 
been  prepared  for  a  smaller  site,  and  were 
incorrect,  as  they  did  not  cover  the  whole 
of  the  site,  and  they  brought  the  action, 
claiming  the  return  of  the  money  paid  as 
having  been  paid  upon  a  consideration 
which  had  wholly  failed;  or,  in  the  alterna- 
tive, for  damages  for  negligence.  It  was 
held  that  the  plaintiffs  were  entitled  to  the 
cost  of  completing  the  estimate  as  to  quan- 
tities, which  would  have  been  £40,  but  that 
in  regard  to  the  plans  themselves,  while 
there  had  undoubtedly  been  negligence,  they 
had  suffered  no  real  damage,  and  could  re- 
cover only  nominal  damages. 

81  In  McClure  v.  Cusack  (1012)  —  B.  C. 
— ,  7  D.  L.  R.  835,  where  the  plaintiff  sued 
for  his  services  as  architect  in  preparing 
plans  and  specifications,  the  defendant  was 


900 


ANNO.— LIABILITY  OF  ARCHITECT  IN  REGARD  10  PLANS. 


MlBoellaneous. 

Where  the  same  person  is  both  archi- 
tect and  builder,  he  is  responsible  for 
both  plans  and  construction.** 


Some  miscellaneous  cases  are  referred 
to  in  the  footnote.'' 


allowed  $5  to  cover  the  omission  of  the 
plane  to  show  a  door  as  the  plaintiff  wished 
it  placed. 

It  may  be  noted  that  in  McDonald  v. 
Edey  (1912)  —  Ont.  — ,  3  D.  L.  R.  893, 
where  the  owners  sued  the  architect  em- 
ployed by  them  in  the  erection  of  a  house 
for  damages  by  reason  of  his  careless,  negli- 
gent, and  unskilful  conduct,  some  allowance 
was  made  against  the  architect  in  that  ho 
allowed  the  building  to  be  so  erected  that 
the  eave  overlapped  the  eave  of  the  ad- 
joining building,  "also  owned  by  the  defend- 
ant." (Probably  "defendant"  here  is  a  mis- 
take for  "plaintiff.") 

M  Lincoln  Stone  &  Supply  Co.  v.  Ludwig 
(1913)  94  Neb.  722,  144  N.  W.  782. 

An  architect  who,  as  builder,  contracts  to 
carry  out  his  own  plans,  cannot  escape  re- 
sponsibility for  the  defectiveness  of  the 
work  by  taking  the  ground  that  the  defect 
is  in  the  plans,  and  not  in  the  work.  Louis- 
iana Molasses  Co.  v.  Le  Sassier  (1900)  52 
La.  Ann.  2070,  28  So.  217,  223,  s.  c.  (1900) 
52  La.  Ann.  1768,  28  So.  223. 

In  an  action  concerning  a  builder  where 
there  does  not  seem  to  have  been  any  sepa- 
rate architect,  the  court  stated:  "In  con- 
tracts of  this  character  the  workman  or 
architect  is  answerable  in  damages  when 
his  work  falls  to  ruin,  in  whole  or  in  part, 
on  account  of  the  badness  of  his  materials 
or  work,  and  is  not  liable  for  unfitness  of 
soil,  or  for  the  refusal  of  the  owner  to  have 
the  excavations  in  the  soil  properly  pre- 
pared for  the  building.  Civ,  Code,  2733." 
Powell  V.  Markham  (1866)  18  La.  Ann.  581. 

Win  Moneypenny  v.  Hartland    (1824)   1 


Car.  &  P.  (Eng.)  352,  where  the  plaintiff 
was  employed  as  architect  and  engineer  in 
the  building  of  a  bridge,  he  took  informa- 
tion as  to  the  character  of  the  ground  from 
a  third  person,  and  made  an  estimate  which 
was  greatly  insufficient,  owing  to  an  error 
in  the  character  of  the  ground,  and  was 
nonsuited  in  his  action  to  recover  compen- 
sation for  skill  and  labor  in  making  the 
plans,  estimates,  and  specifications.  What 
is  apparently  a  further  trial  of  the  same 
case  is  reported  in  (1826)  2  Car.  &  P.  378, 
where  the  court,  in  its  charge  to  the  jury, 
seems  in  general  to  take  the  same  view  of 
the  law  that  the  court  had  taken  on  the 
first  trial,  but  while  of  the  opinion  that  the 
plaintiff  was  not  free  from  negligence,  it 
held  that  if  his  work  was  not  useless,  the 
defendants  must  pay  him  and  seek  their 
remedy  in  a  cross  action;  and  left  it  to 
the  jury  to  say  whether  there  was  not  a 
great  want  of  skill  or  attention,  and 
whether  the  defendants  would  have  engaged 
in  the  scheme  had  they  been  truly  in- 
formed; and  the  jury  found  a  substantial 
verdict  for  the  plaintiff.  It  seems  possible 
that  the  jury  may  have  considered  that 
the  plaintiff  had  the  right  to  take  his  in- 
formation to  some  extent,  at  least,  from  the 
third  person. 

It  may  be  noted  that  in  Scott  v.  Christ 
Church  Cathedral  (1865)  1  Lower  Can.  L.  J. 
63,  an  architect  a  action  for  fees  was  dis- 
missed on  the  ground  that  he  was  responsi- 
ble for  defects  in  the  building  erected  by 
him,  although  another  architect  had  made 
the  plans.  B.  B.  B. 


OKLAHOMA  StTPREME  COUKT. 

GUTHRIE  GAS,  LIGHT.  FUEL,  &  IM- 
PROVEMENT COMPANY  et  al.,  Plffs. 
in  Err., 

V. 

BOARD  OF  EDUCATION  OF  THE  CITY  i 

OF  GUTHRIE. 

(—  Okla.  — ,  P.U.R.3917E,  200,   166  Pac. 

128.) 

Public  Service  Corporation  —  discrimi- 
nation in  favor  of  public. 
1.  An  order  of  the  Corporation  Commis- 
sion requiring  that  natural  gas  be  furnished 

Headnotes  by  Habdy,  J. 

Note.  —  For  giving  of  free  service  or  re- 
duced rates  by  public  service  corporation  to 
governmental  agencies,  cities,  schools,  school 
children,  charities,  and  the  like,  as  unlaw- 
ful discrimination,  see  annotation  follow- 
ing Ihitj  case,  post,  904,  and  references 
therein  to  annotations  on  related  questions. 
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to  the  board  of  education  of  the  city  of 
Guthrie  for  heating  the  public  schools,  at 
a  rate  different  and  less  irom  that  charged 
to  other  consumers,  is  not,  bv  reason  of 
the  discrimination  in  favor  of  the  public 
schools  alone,  invalid. 

For  other  cases,  see   Gas,  III.  a,  in  Dig. 
1-52  y.  8. 

Same  —  contract  —  basis  of  rate. 

2.  The  board  of  education  and  the  gas 
company  entered  into  a  contract  under 
which  the  board  of  education  installed  a 
system  of  heating  by  natural  gas  in  the 
public  schools,  and  the  gas  company  fur- 
nished natural  gas  to  the  board  for  heating 
purposes  at  a  certain  rate,  and  maintaine<l 
that  rate  for  a  considerable  period  of  time. 
Thereafter  the  rate  was  changed  to  a  differ- 
ent and  higher  rate  at  the  request  of  the 
supply  company  from  whom  the  local  com- 
pany obtained  the  gas,  and  because  the  rate 
furnished  to  the  board  of  education  was  dis- 
criminatory as  compared  with  rates  charged 
to  other  consumers,  and  not  because  the 
rate  granted  to  the  board  of  education  de- 
prived the  gas  company  of  a  just  return 
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upon  lis  investment.  Held,  tliat  the  evi- 
dence showing  these  facts  was  sufficient 
to  justify  an  order  by  the  Corporation  Com- 
mission requiring  a  rate  to  the  board  of 
education  different  from  and  less  than  that 
charged  by  the  gas  company,  in  the  absence 
of  a  showing  that  said  rate  Axed  by  the 
Commission,  in  connection  with  the  rates 
charged  to  other  consumers,  deprived  the 
gas  company  of  a  just  return  upon  itft  in- 
vestment. 

For  other  oaeee,  aee  Evidence,  XII,  k,  in 
J>ig.  1-^2  N.  8, 

Puliiic  Service  Commission  —  power  to 

Ax  rates. 

3.  By  chapter  93,  Laws  1913,  jurisdiction 
is  conferred  upon  tlie  Corporation  Commis- 
sion over  all  public  utilities,  with  the  power 
to  fix  and  establish  rates  and  prescribe 
rules,  requirements,  and  regulations  affect- 
ing their  services  and  operation  and  the 
management  and  conduct  of  their  business, 
and  under  the  powers  thus  conferred  the 
Commission  is  vested  witli  authority  to 
make  all  valid  and  lawful  orders  prescrib- 
ing rates  which  the  state,  in  the  exercise  of 
its  sovereign  capacity,  could  prescribe  or 
make. 
F€^r  other  eases,  see  Public  Bervioe  Commis- 

si<m,  in  Dig.  1-52  N.  J3, 

(May  15,  1917.) 

1?  RROR  to  the  Corporation  Commission 
J  to  revieM'  its  order  requiring  defendants 
to  furnish  gaa  to  the  Guthrie  public  schools 
at  a  less  rate  than  that  charged  to  other 
consiuners.    Affirmed. 

The   facts   are   stated   in   the  opinion. 

Messrs.  Amos,  Chambers,  Ijowc,  & 
Kirluirdpon  for  plaintiffs  in  error. 

Mr.  James  Hepburn,  for  defendant  in 
orror: 

The  Corporation  Commission  has  juris- 
diction to  entertain  this  action,  and  make 
any  order  in  the  premises. 

Pioneer  Teleph.  &  Teleg.  Co.  r.  State,  40 
Okla.  417,  138  Pac.  1033;  Pioneer  Teleph. 
&  Teleg.  Co.  v.  Westenhaver,  29  Okla. 
429,  38  L.R.A.(X.S.)  1209.  118  Pac. 
354;  Re  Intrastate  Exp.  Rates,  40  Okla. 
237,  238  Pao.  382;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  State,  47  Okla.  237,  P.  U.  R. 
1915D,  24,  148  Pac.  144;  Atchison.  T.  A  S. 
F.  R.  Co.  V.  State,  28  Okla.  476,  114  Pac. 
721;  Midland  Valley  R.  Co.  v.  State,  38 
Okla.  343,  133  Pac.  27;  Missouri,  K.  &  T. 
R.  Co.  V.  State,  28  Okla.  610,  115  Pac.  770; 
Midland  Valley  R.  Co.  v.  State,  29  Okla. 
777,  119  Pac.  413;  Kansas  City,  M.  &.  O. 
R.  Co.  y.  State,  25  Okla.  715.  107  Pac.  912. 

Messrs.  8.  P.  Freeling,  Attorney  Gen- 
eral, and  R.  K.  Wood,  Assistant  Attorney 
General,  for  the  State. 

Mr.  Paul  A.  Walker  for  the  Commis- 
sion* 


'      Hardy,  J.,  delivered  the  opinion  of  the 
court: 

This    is    an    appeal    from    an    order    of 
the  Corporation  Commission  requiring  ap- 
pellants to  furnish  gas  to  the  public  schools 
of  the  city  of  Guthrie  at  a  rate  less  than 
that    furnished    to    other    consumers.      In 
September,  1909,  the  Guthrie  Light,  Gas, 
Fuel,    &    Improvement    Con^>any    and    the 
board  of  education  of  the  city  of  Guthrie 
entered   into  a  ccmtract  under  which  the 
board  of  education  installed  a  system  for 
heating  by  natural  gas  in  the   schools  of 
the  city,  and  the  gas  company  furnished 
natural  gas   to   the  public  schools   at   20 
cents  per  1,000  cubic  feet  upon  a  flat  rate. 
On  April  1,  1910,  this  rate  was  changed  by 
the  gas  company  to  a  basis  of  25  cents  for 
the  first  200,000  cubic  feet,  16  cents  for  the 
next  300,000   cubic  feet,   11  cents  for  the 
next    1,000,000    cubic    feet,    and    all    over 
1,500,000  cubic  feet  at  10  cents  net  on  a 
one-meter  reading  for  all  the  schools.     In 
October  or  November,  1911,  the  gas  com- 
pany   discontinued   the   one-meter    reading 
for  all  the  schoc^s,  and  substituted  a  one- 
meter    reading    for   each    school   with   th« 
same  sliding  scale  of  rates.    Complaint  was 
filed  by  the  board  of  education  on  January 
23,  1914,  with  the  Corporation  Commission, 
asking  that  the  gas  company  be  required 
to  furnish  gas  to  the  schools  of  the  city 
at  20  cents  flat  rate  per  1,000  cubic  feet, 
and   that   the  gas   company   compute   the 
school  district  rates  upon  a  one-meter  basis, 
and  that  the  rates  generally  in  the  city 
of  Guthrie  be  readjusted.    After  a  partial 
hearing  the  Oklahoma  Natural  Gas  Com- 
pany was  made  a  party  to  the  proceedings. 
Evidence  was  offered  showing  the  amount 
invested  by  the  Guthrie  Gas,  Light,  Fuel,  & 
Improvement   Company   and   the  revenues 
received    by    it    in    the    operation    of    its 
plant.     It  was  also  shown  that  the  Okla- 
homa Natural  Gas  Company  gathered  gas 
in    the     fields    and    supplied    it    to    ih» 
various  towns,  including  Guthrie,  and  that 
the  Guthrie  Gas,  Light,  Fuel,  &  Improve- 
ment Company  was  its  agent  in  furnishing 
gas  to  the  consumers  in  the  city  of  Guth- 
rie, and  paid  it  66§  per  cent  of  the  gross 
revenue  for  all  gas  consumed  for  domestic 
and  75  per  cent  for  other  purposes.    No 
evidence  was  ofl'ered  tending  to  show  the 
investment  of  the  Oklahoma  Natural  Gas 
Company    or    its    total    revenues.    At    the 
conclusion  of  tiie  hearing  the  Commission 
directed   that  gas   should  be  furnished  to 
the    appellee    for    the    use    of    the    public 
schools  at  the  rate  of  20  cents  per   1,000 
cubic  feet  for  the  first  200,000  cubic  feet 
consumed  by  each  school  building  separate- 
ly,  and  for   the  next  300,000   feet   at   1& 
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centa  net,  and  the  next  1,000,000  feet  at 
11  cents  net,  and  all  in  excess  of  1,500,000 
feet  10  cents  net  upon  a  one-meter  basis 
for  each  school,  and  from  that  order  this 
appeal  is  prosecuted.  The  order  does  not 
affect  any  other  rates  in  force  in  the  city  of 
Guthrie    at    the    time. 

The  contentions  of  the  appellants  are 
summed  up  as  follows:  '^That  the  order 
of  the  Commission  is  an  arbitrary  fixing  of 
a  rate  for  one  consumer  which  is  discrim- 
inatory in  its  nature,  is  not  justified  by  the 
evidence,  and  is  contrary  to  law." 

And  it  is  contended  that  the  Commis- 
sion was  without  power  to  require  the 
furnishing  of  gas  to  appellee  at  a  rate  less 
than  that  furnished  to  others,  though  a 
municipal  corporation.  It  is  not  urged  that 
by  reason  of  the  reduced  rate  appellants 
are  unuble  to  realize  a  return  upon  their 
investment  equal  to  that  which  they  have 
a  right  to  receive.  Counsel  state  the  ques- 
tion as  they  view  it  to  be  not  a  question 
of  material  injury  to  appellants,  but  one 
of  the  enforcement  of  a  proper  principle 
of  law  and  a  proper  principle  of  rate 
regulation.  The  statement  is  made  that 
the  hearing  before  the  Commission  showed 
the  rates  charged  did  not  produce  a  suffi- 
cient revenue  to  pay  the  Guthrie  Gas,  Light, 
Fuel,  ft  Improvement  Company  a  return  on 
its  investment,  but  the  evidence  upon 
this  point  in  not  set  out  in  the  brief  of  ap- 
pellants. Neither  do  we  understand  that 
they  rely  upon  that  proposition,  but  we 
understand  their  contention  to  be  that  the 
rate  is  arbitrary  and  unlawful  because  of 
the  discrimination  between  appellees  and 
other  consumers.  Many  decisions  are  cited 
from  the  courts  and  Public  Utilities  Com- 
missions of  other  states  in  which  a  rate 
that  is  discriminatory  is  held  to  be  pro- 
hibited by  the  law  of  the  state  in  which 
the  decision  was  rendered,  and  others  are 
cited  wherein  it  is  held  that  such  rates 
should  not  be  permitted  upon  the  facts  in 
each  particular  case  where  it  is  made  to 
appear  that  the  public  utilities  compan3%  ^y 
reason  of  such  rates,  did  not  earn  a  rea- 
sonable return  upon  its  investment,  or 
because  the  effect  of  the  discrimination 
would  be  to  compel  other  consumers  to 
pay  a  higher  rate  than  otherwise  would 
be  charged  to  them. 

At  the  common  law  one  engaged  in  a 
public  calling  was  required  to  charge  a  rea- 
sonable and  uniform  price  to  all  persons 
for  like  services  where  rendered  under  the 
same  or  similar  circumstances,  but  special 
contracts  were  not  entirely  forbidden,  and 
rates  might  be  changed  as  conditions  varied, 
and  exceptions  were  permitted  when  special  ' 
facts  made  them  reasonable  and  just.     No 


favoritism  was  allowed,  but  diBorimination, 
founded  upon  reason  and  justice,  was  not 
unlawful.  It  is  held  that  discriminations 
in  favor  of  the  public  are  not  opposed  to 
public  policy,  because  they  benefit  the 
people  generally  by  relieving  them  of  a 
part  of  their  burdens,  and,  in  the  absence 
of  legislation  prohibiting  such  discrim- 
ination, they  cannot  be  said  to  be  illegal 
or  contrary  to  public  policy.  New  York 
Teleph.  Co.  v.  Siegel-Cooper  Co,  202  N.  Y. 
502,  36  L.R.A.(N.S.)  560,  96  N.  E.  109; 
Belfast  V.  Belfast  Water  Co.  115  Me.  234, 
L.R.A.1917B,  908,  P.  U.  R.  1917A,  313, 
98  Atl.  738;  Willcox  v.  Consolidated  Gas 
Co,  212  U.  S.  19,  53  L.  ed.  382,  48  L,R.A. 
(N.S.)  1134,  29  Sup.  Ct  Rep.  192,  15  Ann. 
Cas.  1034. 

Such  discriminations  are  not  contrary  to 
public  policy  in  this  state.  By  §  13  of 
article  9,  Williams's  Anno.  Const.,  rail- 
road corporations  and  transportation  or 
transmission  companies  arc  prohibited  from 
giving,  directly  or  indirectly,  any  free  frank, 
free  ticket,  free  pass,  or  other  free  trans- 
portation for  use  within  thi^  state,  except  to 
certain  enumerated  classes.  In  Oklahoma 
City  V.  Oklahoma  R.  Co.  20  Okla.  1,  6 
L.R.A.(N.S.)  651,  93  Pac.  48,  the  provi- 
sions of  a  franchise  requiring  a  street  rail- 
way company  to  carry  policemen,  firemen, 
United  States  mail  carriers,  and  children 
under  a  certain  age  free,  and  school  children 
at  half  fare,  waa  held  not  abrogated  by  the 
above  section  of  the  Constitution.  In  the 
opinion  of  the  court  it  was  said:  "Nor  is 
it  against  public  policy  for  said  relator 
to  contract  for  a  special  rate  for  school 
children  whilst  traveling  to  and  from 
school;  for  it  is  undoubtedly  the  policy 
of  this  state  to  support  and  maintain  pub- 
lic schools.  And  so  an  undertaking  for 
reduced  fare  to  the  end  that  the  entire 
public  may  have  the  benefit  of  it  for 
children  whilst  traveling  to  and  from 
school  is  not  violative  of  the  spirit  or  the 
intention  of  §  13  of  article  9  of  the  Con- 
stitution." 

The  section  of  the  Constitution  referred 
to  only  applies  to  the  companies  and  cor- 
porations therein  enumerated,  but  it  is  in< 
dicative  of  the  policy  of  the  state  in  refer- 
ence to  matters  of  this  character.  Chaptt-r 
200,  Laws  1915,  amending  §  1,  chap.  152, 
Laws  1913,  requiring  gas  to  be  furnished 
through  standard  meters  in  towns  of  over 
500  inhabitants,  permits  same  to  be  fur- 
nished at  a  fiat  rate  to  Federal,  state  or 
municipally >  owned  buildings,  institutions, 
or  plants.  This  statute  and  the  constitu- 
tional provision  above  are  the  only  pro- 
visions attempting  to  regulate  such  matters 
in  this  state,  and  in  each  of  these  recogni- 
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tion  is  given  of  the  policy  which  permits 
€xception8  to  the  general  rates.  Like  dis- 
criminations are  also  permitted  in  many 
of  the  other  states.  In  New  York  Telcph. 
Co.  V.  Siegel  Cooper  Co.  supra,  decided  in 
October,  1911,  it  is  stated  that  in  21  states 
of  the  Union,  railroad  corporations,  and 
in  some  thereof  all  common  carriers,  while 
prohibiting  from  charging  any  person  for 
the  transportation  of  passengers  or  freight 
a  greater  sum  than  is  charged  for  like  serv- 
ices under  like  or  similar  circumstancei* 
and  conditions,  in  all  of  said  states  cer- 
tain persons  or  classes  of  patrons  were  ex- 
pressly excepted  from  the  operation  of  the 
statutory  prohibitions  and  permitted  to 
receive  from  the  carrier  free  transportation 
or  reduced  rates  therefor;  that  in  14  states 
the  state  and  municipal  subdivisions  were 
excepted;  in  16  ministers  of  religion;  in  14 
charitable  purposes;  in  6  destitute  and 
indigent  persons;  in  9  inmates  of  hospitals, 
charitable  institutions ;  and  in  6  persons  en- 
gaged exclusively  in  charitable  work  were 
likewise  excepted.  In  that  case  a  rate  which 
allowed  the  city  of  New  York  and  certain 
charitable  organization  and  regularly  or- 
dained clergymen  a  special  discount  from 
the  general  rate  allowed  the  public  for  tele- 
phone service   was   sustained. 

Where  discrimination  axe  in  the  Interest 
of  the  public  and  benefit  the  people  gene- 
rally, they  are  usually  favored  by  the 
courts.  The  beneficiaries  thereof  do  not 
come  into  competition  with  any  daas  of 
business,  and  no  injustice  is  done  to  any- 
one unless  the  discrimination  increases  the 
cost  of  the  service  to  the  public  generally; 
and  were  the  discrimination  does  not  inure 
to  the  undue  advantage  of  one  man  in  con- 
sequence of  some  injustice  imposed  on  an- 
other, the  same  is  upheld  where  not  pro- 
hibited by  statute  or  some  rule  of  public 
policy.  New  York  Teleph.  Co.  v.  Siegel 
Cooper  Co.  supra;  Superior  v.  Douglas 
County  Teleph.  Co.  141  Wis.  363,  122  N. 
W.  1023;  Belfast  v.  Belfast  Water  Co.  115 
Me.  234,  L.R.A.1917B,  908,  P.U.R,1917A, 
313,  08  Atl.  738;  liayB  ▼.  Pennsylvania  Co. 
( C.  C. )  12  Fed.  309 ;  United  States  v.  Chi- 
cago &  N.  W.  R.  Co.  62  C.  C.  A.  465,  127 
Fed.  785;  Willcox  v.  Consolidated  Gas  Co. 
supra. 

In  Willcox  V.  Consolidated  Gas  Co. 
«upra,  a  statute  of  New  York  fixed  the  rate 
for  which  gas  was  furnished  to  the  gen- 
eral public  at  80  cents  per  1,000  feet,  and 
for  that  furnished  to  the  city  of  New  York 
at  75  cents.  It  was  contended  that  the 
statute  was  invalid  and  the  rate  discrimi- 
natory; but  the  court,  upon  examination 
of  the  whole  evidence,  declared  they  could 
not  see  that  the  price  fixed  for  gas  sup- 
plied to  the  city  would  so  reduce  the  profits 


for  the  total  of  the  gas  supplied  as  to  there- 
by render  such  total  profits  insufficient  as 
a  return  upon  all  property  used  by  the  com- 
plainant, and  that  so  long  as  the  total 
profits  received  by  it  were  enough  to  fur- 
nish such  return,  it  was  not  important  that, 
with  relation  to  some  consumers,  the  price 
was  not  enough,  and  held  that  there  was 
no  discrimination  which  was  illegal  or  for 
which  good  reason  could  not  be  given. 

This  decision  sustained  the  right  of  the 
state  by  statute  to  prescribe  a  rate  which 
was  discriminatory  in  favor  of  the  city, 
and  the  legislature  of  this  state  possesses 
a  like  power,  there  being  no  constitutional 
limitation  in  that  respect.  The  power  to 
fix  rates  generally  includes  the  power  to 
make  all  rates  which  are  not  against  public 
policy,  or  deprive  the  utility  of  a  just  re- 
turn upon  its  investment.  The  legislature 
has  not  seen  fit  to  exercise  this  power,  but 
has  by  virtue  of  §  19,  art.  9,  Williams* 
Anno.  Const.,  delegated  that  power  to  the 
Corporation  Commission  by  chapter  93, 
Laws  1913,  which  act  extends  the  juris- 
diction of  the  Commission  over  all  public 
utilities,  with  power  to  fix  and  establish 
rates  and  to  prescribe  rules,  requirements, 
and  regulations  affecting  their  services 
and  operation  and  the  management  and 
conduct  of  their  business;  and  under  the 
powers  thus  conferred  the  Commission  was 
vested  with  authority  to  make  the  order  if 
it  was  otherwise  valid,  as  the  power  thus 
delegated  is  only  limited  by  the  terms  of 
the  act  making  the  grant,  and  therein  is 
contained  no  limitation  upon  the  powers 
conferred.  Tlie  act  expressly  states  that 
the  Commission  shall  have  all  additional 
implied  and  incidental  powers  which  may 
be  proper  and  necessary  to  carry  out,  per- 
form, and  execute  all  the  powers  conferred, 
and  we  conclude  that  the  authority  with 
which  the  Commission  is  vested  is  as  full 
and  complete  as  that  possessed  by  the  legis- 
lature; and  the  fact  that  the  order  was 
made  by  the  Commission  without  the  con- 
sent and  over  the  objection  of  the  plain- 
tiffs in  error  did  not  render  it  invalid,  and 
the  distinction  which  counsel  seek  to  make 
between  a  rate  voluntarily  granted  and 
one  imposed  by  the  Commissions  cannot  be 
sustained.  The  Commissions  of  some  states 
have  held  that  they  are  not  vested  with 
power  to  require  a  rate  that  is  discrimina- 
tory merely  because  the  utility  might  be 
permitted  to  voluntarily  make  such  rate, 
but  these  decisions,  in  our  judgment,  are 
not  conclusive  upon  us.  The  case  of  Will- 
cox V.  Consolidated  Gas  Co.  already  referred 
to,  determines  the  power  of  the  state  to 
the  contrarv. 

It  is  urged  that  the  order  was  made  with- 
out sufficient  evidence  to  support  it.  By 
§  22,  art.  9,  Williams'  Const.,  it  is  provideid 
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tliat  the  action  of  the  Commission  appealed 
from  shall  be  regarded  prima  facie  just, 
reafroimble,  and  correct.  The  evidence 
offered  was  sufficient  to  support  the  finding 
that  the  rate  should  be  re-established,  and 
such  order  can  only  be  overcome  or  rebut- 
ted by  tlie  facts  in  the  record  as  weighed 
and  found  by  this  court  in  reviewing  the 
order.  Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
23  Okla.  210,  21  L.R.A.(N.S.)  908,  100 
Pac.  11,  Id.  23  Okla.  510,  101  Pac.  202; 
Missouri  K.  &  T.  R.  Co.  v.  Witcher,  25 
Okla.  586,  106  Pac.  852^  Missouri  K.  &  T. 
R.  Co.  V.  State,  24  Okla.  331,  103  Pac.  613; 
United  States  Exp.  Co.  v.  State,  47  Okla. 
656,  150  Pac.  178;  St.  Louis  &  S.  F.  R. 
Co.  V.  Travelers'  Corp.  47  Okla.  374,  148 
Pac.  166. 

In  Louisville  &  N.  R.  Co.  v.  Finn,  235 
U.  S.  601,  59  L.  ed.  379,  P.U.R.1915A,  121, 
35  Sup.  Ct.  Rep.  146,  the  railroad  company 
had  voluntarily  established  comparatively 
low  special  rates  on  distillery  supplies, 
and  had  maintained  them  for  many  years, 
after  the  reason  for  orginally  introducing 
them  had  ceased;  viz.,  the  encouragement 
of  the  distillery  business  along  tlie  car- 
riers' lines;  and  had  then  withdrawn  said 
rates,  not  upon  the  ground  that  they  were 
inadequate,  but  because  they  gave  rise  to 
discrimination,  and  in  so  doing  had  intro- 
duced much  higher  rates,  and  it  was  con- 
tended tliat  there  was  no  sufficient  evidence 
to  support  an  order  of  tlie  state  Railway 
Commission  of  Kentucky  re-establishing 
such  special  rates  as  the  maximum  intra- 
state freight  rates  upon  such  article.  This 
contention  was  denied  by  the  Supreme 
Court,  and  the  evidence  held  sufficient  to 
support  the  order  of  the  state  Railway 
Commission.    In  the  present  case,  when  it 


was  shown  that  the  Guthrie  Gas,  Light 
Fuel,  &  Improvement  Company  had  volun- 
tarily established  said  rates  and  maintained 
same  for  a  considerable  period  of  time, 
and  that  thereafter  said  rate  was  changed 
at  the  request  of  the  Oklahoma  Natural 
Gas  Company,  and  for  the  reason  that  it 
was  discriminatory,  and  not  upon  the 
ground  that  it  did  not  afford  an  adequate 
revenue,  the  evidence  was  sufficient  to  au- 
thorize the  Corporation  Commission  to  re- 
quire the  establishment  of  the  rate  fixed 
in  the  order,  and,  this  evidence  being  suffi- 
cient to  justify  the  order,  the  presump- 
tion of  its  reasonableness  still  obtains. 
Atchison  T.  &  S.  F.  R.  Co.  v.  SUte,  28  Okla. 
476,  114  Pac.  721. 

Our  attention  has  not  been  directed  in 
the  briefs  of  counsel  to  such  facts  or  evi- 
dence as  would  justify  us  in  reversing  the 
order.  Ko  consumer  is  finding  fault  there- 
with, and  the  only  interest  of  the  appel- 
lants in  the  question  is  to  determine  wheth- 
er tlie  rates  established  in  connection  with 
the  other  rates  charged  by  them  upon  the 
whole  are  insufficient  to  realize  a  return 
upon  the  investment  equal  to  that  which, 
under  the  law,  they  are  entitled  to  receive; 
and  in  the  absence  of.  such  a  showing  they 
have  no  interest  in  the  question  of  discrim- 
ination and  no  right  to  complain.  Will- 
cox  V.  Consolidated  Gas  Co.  212  U.  S.  19, 
63  L.  ed.  382,  48  L.R.A.(N.8.)  1134,  29 
Sup.   Ct.  Rep.   192,   15  Ann.   Cas.   1034. 

The  order  is  affirmed. 

All  the  justices  concur. 

Petition  for  rehearing  denied  July  10, 
1917. 


Annotatioii — Giving  of  free  teryice  or  reduced  rates  by  public  torvice 
corpomtioii  to  govemmental  agencies,  cities,  schook,  school  children, 
charities,  and  the  13ce  as  unlawful  discrimination. 


/.  In  general,  904. 

II.  Free  service  or  reduced  rates  to 
state    or    Federal    govern^ 
mental  agencies: 
a.  In  general f  006. 
h.  State  Militia,  907. 
III.  Free  service  or  reduced  rates  to 
municipalities : 
a.  In  general,  907. 
h.  Effect   of  franchise   or  con^ 
tract  provisions,  910. 

I.  In  general. 

The  present  note  is  confined   to  the 
cases  passing  upon  the  question  as  to 


m.^-coWtintied. 

c.  Furnishing    of   free   service 
by  municipal  plant,  913* 
IV.  Free  service  or  reduced  rates  to 
publie  schools,  914:. 
V.  Reduced  street  car  fares  to  school 

chUdren,  91 S. 
VI.  Reduced   transportation   to    fairs, 

exhibitions,  etc.,  916. 
VII.  Free  service  or  reduced  rates  to 
charities,  clergymen,  etc.,  910. 

ice  corporation  of  free  or  reduced  rate 
service  to  public  buildings,  charitable  in- 
stitutions, schools,  school  chOdren,  indi- 


whether  the  furnishing  by  a  public  serv-  i  gent  persons,  and  generally  for  municipal 
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«nd  other  public  purposes,  amounts  to  an 
unlawful  discrimination.  For  the  most 
part  cases  have  been  excluded  which 
merely  pass  upon  the  question  as  to  what 
constitutes  a  charity  or  public  purpose, 
or  who  are  school  children  within  the 
meaning  of  a  statute  or  franchise  provid- 
ing for  free  or  reduced  service,  except 
in  a  few  instances,  where  such  cases 
have  been  included  to  illustrate  the  prin- 
ciple involved. 

The  general  question  as  to  the  right  of 
water  or  light  companies  to  discriminate 
between  consumers  as  to  rates  is  dis- 
cussed in  the  notes  to  State  ex  rel.  Fer- 
guson V.  Birmingham  Waterworks  Co.  27 
L.R.A.(N.S.)  674,  and  Birmingham  Wat- 
erworks Co.  V.  Brown,  L.R.A.1915D,  1088. 

And  on  the  general  question  as  to  the 
power  to  require  carriers  to  give  reduced 
rates  to  classes  of  persons,  see  notes  in 
11  L.R.A.(N.S.)  973,  and  41  L.R.A.(N.S.) 
5LM. 

As  to  the  right  of  municipal  corpora- 
tion to  contract  for  free  transportation 
or  special  rates  on  street  cars,  see  note 
in  16  L.R.A.(N.S.)  651. 

As  a  general  proposition,  a  public 
utility  is  required  to  serve  its  patrons  im- 
partially, upon  equal  terms,  and  at  rea- 
sonable rates. 

Not  all  discriminations  in  rates  are 
unlawful.  Only  such  discriminations  in 
rates  are  unlawful  as  undulv  or  unrea- 
sonably  favor  one  patron  or  class  of  pa- 
trons to  the  prejudice  of  other  patrons. 
Rates  may  vary  where  the  conditions  are 
different,  but  all  must  be  treated  alike 
under  like  circumstances.  AVhether  a 
discrimination  is  unreasonable  is  usually 
a  question  of  fact. 

Thus,  in  Superior  v.  Douglas  County 
Teleph.  Co.  (1910)  141  Wis.  363,  122  N. 
W.  1023,  it  was  said:  "It  is  not  every 
discrimination  in  the  treatment  by  pub- 
lie  service  corporations  of  their  custo- 
mers which  is  condemned  by  the  common 
law.  Only  unjust  discriminations  are 
80  condemned.  For  special  reasons,  in 
the  absence  of  any  written  law  on  the 
subject,  such  a  cor])oration  may  make  a 
different  rate  to  one  person  than  to  an- 
other, or  accept  pay  from  one  upon  a 
money  rate  and  from  another  in  service 
of  a  legitimate  character  or  some  other 
equivalent,  so  long  as  the  compensation 
demanded  is  within  reason  under  the  cir- 
cumstances.'' 

And  in  passing  upon  the  right  of  a 
telephone  company  to  furnish  service  at 
reduced  rates  to  the  municipality  in 
which  it  operated,  and  to  charitable  in- 
stitutions and  to  clerg>'men  the  New 
York   court   of   appeals   in   New    York 
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Teleph.  Co.  v.  Siegel-Cooper  Co.  (1911) 
202  N.  Y.  502,  36  L.R.A.(N.S.)  560,  96 
N.  E.  109,  said:  "The  common  law  upon 
the  subject  is  founded  on  public  policy, 
which  requires  one  engaged  in  a  public 
calling  to  charge  a  reasonable  and  uni- 
foim  price  to  all  persons  for  the  same 
services,  rendered  under  the  same  cir- 
cumstances. Special  contracts  are  not 
absolutely  forbidden,  for  rates  may  vary 
as  conditions  change;  but  there  can  be  no 
discrimination  without  a  reasonable  basis 
therefor.  The  rule  requires  reasonable 
and  impartial  charges  to  all,  but  the  ex- 
ception permits  a  reduction  when  special 
facts  make  it  reasonable  and  just.  The 
rate  charged  must  not  onlj'  be  reasonable, 
but  uniform,  so  that  all  are  treated  alike 
under  like  circumstances.  There  can  be 
no  favoritism,  no  arbitrary  reduction  in 
favor  of  a  particular  customer,  and  no 
undue  advantage  to  one  person  through 
undue  disadvantage  to  another,  but  dis- 
criminations founded  on  reason  and  jus- 
tice may  be  made.  Whether  a  discrim- 
ination is  unreasonable  or  not  is  usually 
a  question  of  fact.  .  .  .  Discrimina- 
tions, however,  in  favor  of  the  public, 
are  not  opposed  to  public  policy,  because 
they  benefit  the  people  generally  by  re- 
lieving them  of  part  of  their  burdens. 
In  the  absence  of  legislation  upon  the 
subject,  such  discriminations  cannot  be 
held  illegal,  as  matter  of  law,  without 
overturning  the  foundation  upon  which 
the  rule  itself  is  built." 

Likewise,  in  Belfast  v.  Belfast  Water 
Co.  (1916)  115  Me.  234,  L.R.A.1917B, 
908,  P.U.R.1917A,  313,  98  Atl.  738,  the 
Maine  supreme  court  held  that  free  serv- 
ice by  a  public  utility  to  the  public  is 
not,  at  common  law,  invalid  for  discrim- 
ination against  other  consumers.  The 
court  said:  "Discriminations,  however, 
in  favor  of  the  public,  are  not  opposed 
to  public  polic}',  because  they  relieve  the 
people  generally  of  part  of  their  bur- 
dens." 

And  in  referring  to  the  Interstate 
Commerce  Act  forbidding  undue  prefer- 
ences, the  United  States  Supreme  Court 
has  said :  "It  is  not  all  discriminations  or 
preferences  that  fall  within  the  inhibi- 
tion of  the  statute;  only  such  as  are  un- 
just or  unreasonable."  Interstate  Com- 
merce Commission  v.  Baltimore  &  0.  R. 
Co.  (1892)  145  U.  S.  263,  36  L.  ed.  699,  4 
Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844. 

It  has  long  been  the  custom  of  public 
service  corporations  to  furnish  free  or 
reduced  rate  service  to  municipalities  for 
public  purposes  and  to  clergymen  and 
charitable  institutions. 
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At  common  law,  however,  a  public 
utility  was  •  under  no  duty  to  furnish 
service  at  free  or  reduced  rates  for  pub- 
lic or  charitable  purposes.  McDuffee  v. 
Portland  &  E.  R.  Co.  (1873)  52  N.  H. 
430,  13  Am.  Rep.  72;  New  York  Teleph. 
Co.  V.  Siegel-Cooper  Co.  (N.  Y.)  supra; 
Hildreth  v.  Adamson  (1860)  8  C.  B.  N. 
S.  587,  141  Eng.  Reprint,  1296,  30  L.  J. 
Mag.  Cas.  N.  S.  204,  2  L.  T.  N.  S.  359, 
8  Week.  Rep.  470;  Carlisle  v.  Carlisle 
Gas  &  Water  Co.  (1886)  2  Sadler  (Pa.) 
459,  18  W.  N.  C.  59,  4  Atl.  179. 

In  Farmington  Chamber  of  Commerce 
V.  Mountain  States  Teleph.  &  Teleg.  Co. 
(1915;  N.  M.)  P.U.R.1915F,  625,  the  New 
Mexico  Commission  held  that  a  telephone 
company  cannot  be  compelled  to  furnish 
free  telephone  service  for  municipalities 
for  the  reason  that  the  municipality 
should  bear  its  just  proportion  of  ex- 
pense for  any  service  required  of  any 
ndividual  or  corporation. 

Theoretically  the  furnishing  of  free 
service  imposes  a  burden  upon  the  rate- 
payers by  increasing  the  rates. 

Although  a  public  utility  may  contrib- 
ute to  charitable  or  other  public  pur- 
poses if  it  sees  fit  to  do  so,  it  cannot 
require  its  patrons  to  do  so  by  increasing 
the  rates  to  enable  it  to  furnish  such 
service  at  the  expense  of  the  ratepayers. 
It  has  been  suggested  by  a  very  high  au- 
thority that  a  statute  requiring  free  or 
reduced  rate  service  to  a  class  of  persons 
when  such  service  involves  expense 
would  amount  to  a  taking  of  -property 
without  due  process  of  law  where  the 
cost  of  such  service  is  imposed  upon  the 
utility  or  upon  the  ratepayers. 

Municipal  franchises  often  provide  for 
the  furnishing  of  free  service  for  public 
purposes.  Statutes  and  ordinances  have 
been  enacted  providing  for  reduced  rates 
for  school  children.  Legislation  has  been 
enacted  in  the  majority  of  the  states 
prohibiting  discriminations  in  rates. 
Such  statutes  usually  contain  exceptions 
in  favor  of  charities  and  other  public 
purposes.  Similar  legislation  has  been 
enacted  by  Congress  by  the  statute 
known  as  the  Interstate  Commerce  Act. 

In  referring  to  legislation  permitting 
public  utilities  to  furnish  free  and  re- 
duced rates  to  municipalities  and  to 
charities  the  New  York  court  of  appeals 
stated  that  in  21  states  of  the  Union 
railway  corporations,  and  in  some  there- 
of all  common  carriers,  are  expressly  pro- 
hibited from  charging  for  the  transpor- 
tation of  passengers  or  freight  a  greater 
sum  than  is  charged  for  like  services  un- 
der similar  circumstances  and  condi- 
tions; but  in  all  of  said  states  certain 
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persons  or  classes  of  patrons  are  express- 
ly excepted  from  the  operation  of  the 
statutory  prohibitions,  and  permitted  to 
receive  from  the  carrier  free  transporta- 
tion or  reduced  rates  therefor;-  that  in 
14  states  the  government  of  the  state  and 
the  municipal  governments  within  the 
state  are  thus  excepted;  in  16,  ministers 
of  religion;  in  14,  charitable  purposes 
generally;  in  6,  destitute  and  indigent 
persons;  in  9,  inmates  of  hospitals  and 
charitable  institutions;  and  in  6,  per- 
sons engaged  exclusively  in  charitable 
work  are  likewise  excepted,  and  that  the 
Interstate  Commerce  Act  contains  sim- 
ilar provisions.  New  York  Teleph.  Co.  v. 
Siegel-Cooper  Co.  (1911)  202  N.  Y.  502, 
36  L.R.A.(N.S.)  560,  96  N.  E.  109. 

It  will  be  observed  that  in  some  of  the 
cases  sustaining  the  right  to  furnish  free 
service  it  was  expressly  pointed  out  that 
it  did  not  appear  that  the  rates  would 
be  increased  because  of  the  furnishing 
of  such  service,  and  in  no  case  sustain- 
ing the  right  to  furnish  free  or  reduced 
rate  service  does  it  appear  to  have  been 
clearly  shown  that  the  furnishing  of  such 
service  would  materially  increase  the 
rates  to  the  patrons  generally. 

II,  Free  service  or  reduced  rates  to 
state  or  Federal  governmental  ageti' 
cies, 

a.  In  general. 

The  statutes  of  a  number  of  the  states 
contain  express  provisions  permitting 
public  utilities  to  furnish  service  to  the 
Federal  and  state  governments  and  the 
departments  thereof.  The  Interstate 
Commerce  Act  authorizes  carriers  to 
transport,  store,  or  handle  property  free 
or  at  reduced  rates  for  the  United  States 
or  state  governments.  In  the  absence  of 
statute  on  the  subject,  the  furnishing  of 
service  to  Federal  and  state  government 
institutions  free  or  at  reduced  rates  has 
been  held  to  constitute  an  unjust  dis- 
crimination against  the  ratepayers. 

Thus,  in  Leavenworth  v.  Leavenworth 
City  &  Ft.  L.  Water  Co.  (1915;  Kan.) 
P.U.R.1915B,  611,  the  Kansas  Commis- 
sion held  that  rates  for  water  furnished 
to  a  United  States  government  military 
reserv-ation  which  were  less  than  the  cost 
of  the  service  were  unreasonable  and  un- 
justly discriminatory. 

In  Re  Maine  C.  R.  Co.  (1915;  Me.) 
P.U.R.1915A,  135,  the  Maine  Commission 
held  that  a  railroad  company  could  not 
grant  free  transportation  to  members  of 
the  staff  of  the  Maine  Agricultural  Ex- 
periment Station  supported  by  state  and 
Federal  aid  under  the  statutes  authoriz- 
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ing  transportation  of  property  of  the 
state  or  Federal  government  free  or  at 
reduced  rates. 

I».  state  Militia. 

The  only  cases  passing  upon  the  ques- 
tion of  reduced  rates  to  state  militiamen 
involved  the  validity  of  state  statutes 
providing  for  reduced  rate  transporta^ 
tion.  The  cases  are  in  conflict  as  to  the 
validity  of  such  statutes. 

In  State  ex  rel.  Simpson  y.  Chicago^ 
M.  &  St.  P.  R.  Co.  (1912)  118  MiniL 
380,  41  L.R.A.(N.S.)  524,  137  N.  W.  2, 
Ann.  Cas.  1913E,  494,  it  was  held  that  a 
statute  requiring  carriers  to  transport 
the  state's  military  force  when  traveling 
under  orders  in  discharge  of  their  mili- 
tary duties  at  a  rate  of  1  cent  a  mile, 
which  was  less  than  the  maximum  pas- 
senger rates,  was  not  assailable  on  the 
theory  that  the  granting  of  such  a  privi- 
lege constituted  an  unlawful  discrimina- 
tion. The  court  said;  "While  sanction- 
ing neither  the  wisdom  nor.  abstract  jus- 
tice of  placing  the  state  troops  in  a  sep- 
ai'ate  class  as  to  rate  of  transportation 
on  the  railways  in  this  state,  we  are  of 
the  opinion  that,  on  the  conceded  facts 
and  the  law,  the  classification  made  in 
the  act  under  consideration  is  not  unlaw- 
ful discrimination." 

But  in  Re  Gardner  (1911)  84  Kan. 
264,  33  L.R.A.(N.S.)  956,  113  Pac.  1054, 
a  similar  statute  was  held  invalid  as 
being  unconstitutional  for  denying  to  the 
railroad  companies  the  equal  protection 
of  the  laws.  The  court  pointed  out  that 
the  conditions  under  which  the  Militia 
was  transported  were  not  materially  dif- 
ferent from  ordinary  passenger  traffic. 
The  court  continued:  "But  members  of 

_  • 

the  National  Guard  cannot  be  segregated 
from  the  body  of  the  state's  citizens  and 
made  a  preferred  class,  unless  they  sus- 
tain some  relation  to  transportation  by 
rail  which,  in  the  nature  of  things,  in- 
dicates they  should  have  the  benefit  of 
an  exceptional  rate." 

In  State  v.  Missouri,  K.  &  T.  R.  Co. 
(1914)  262  Mo.  507,  L.R.A.1915C,  778, 
172  S.  W.  35,  Ann.  Cas.  1916E,  949,  it 
was  held  that  a  statute  requiring  rail- 
roads to  give  reduced  rates  to  militia- 
men traveling  on  orders  from  the  gov- 
ernor does  not  violate  a  constitutional 
provision  that  "no  discrimination  in 
charges  or  facilities  in  transportation 
shall  be  made  between  transportation 
companies  and  individuals,  as  in  favor  of 
either,  by  abatement,  drawback,  or  other- 
wise/' for  the  reason  that  the  discrim- 
ination is  in  favor  of  the  state,  and  not 
in  favor  of  transportation  companies  or 
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individuals;  but  it  was  also  held  in  this 
case  that  the  statute  was  invalid  under 
a  constitutional  requirement  that  the  leg- 
islature should  pass  laws  to  prevent 
unjust  discrimination  in  the  rates  of  pas- 
senger tariffs  on  railroads  where  the  leg- 
islature had  acted  upon  its  constitutional 
authority  to  establish  a  reasonable  maxi- 
mum passenger  tariff,  and  the  conditions 
under  which  the  transportation  of  the 
Militia  must  occur  are  not  materially  dif- 
ferent from  thos«  for  which  the  rate  was 
established. 

Ill,  Free  service  or  reduced  rates  to 
municipalities, 

a.  In  general. 

The  majority  of  the  cases  hold  that  the 
furnishing  of  free  service  to  a  municipal- 
ity for  public  buildings,  for  lighting  and 
sprinkling  the  streets  and  for  fire  pro- 
tection purposes,  constitutes  an  unjust 
discrimination  by  imposing  a  burden  up- 
on the  ratepayers  that  should  be  borne 
by  the  taxpayers. 

Theoretically  there  is  no  distinction 
between  free  and  reduced  rate  service 
so  far  as  it  amounts  to  discrimination 
against  other  patrons  except  in  degree. 
Both  impose  an  expense  which  must  be 
borne  by  the  ratepayers. 

In  HoUister  v.  Hollister  Water  Co* 
(1915;  Cal)  P.U.R.1915D,  626,  the  Cali- 
fornia Commission  held  that  the  furnish- 
ing of  free  water  to  a  city  for  fire  pro- 
tection purposes  imposes  an  unjust  bur- 
den upon  the  consumers,  who  must  pay 
through  their  rates  for  water  used  by  the 
city. 

And  in  Re  Augusta  Water  Dist.  (1916) 
2  Am.  Rep.  Me.  P.  U.  C.  183,  P.U.R. 
1916E,  31,  the  Maine  Commission  held 
that  furnishing  free  water  for  municipal 
and  fire  protection  purposes  is  unjust  for 
the  reason  that  the  consumers  are  obliged 
to  pay  for  privileges  enjoyed  by  prop- 
erty owners,  whereas  the  consumer 
should  pay  for  the  water  he  uses  in  pro- 
portion to  his  use,  and  the  property 
owner  should  pay  for  his  fire  protection 
in  proportion  to  the  taxable  value  of 
his  property. 

In  Re  Wiscasset  Water  Co.  (1916; 
Me.)  P.U.R.1916D,  927,  the  Maine  Com- 
mission said :  "Many  people  think  that  i£ 
a  water  gompany  can  be  induced  or 
forced  to  make  a  low  price  to  a  town 
for  water  to  be  used  for  fire  protection, 
or  give  water  for  other  municipal  pur- 
poses, the  town  and  its  citizens  have  been 
financially  benefited.  This  is  now  re- 
garded as  a  proven  fallacy.  Each  water 
company  must  receive  for  its  aggregate 
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service  to  the  whole  public  an  amount 
sufficient  to  pay  all  its  fixed  charges  and 
expenses,  and  something  more  as  a  fair 
return  on  capital  invested.  If  it  renders 
its  service  to  a  certain  group  free  or  at 
less  than  cost,  it  must  charge  its  remain- 
ing customers  an  amount  greater  than 
would  be  the  case  if  all  contributed 
equally.  Gifts  by  public  utilities  are 
wrong  in  principle,  because  they  involve 
discrimination;  they  should  not  be  per- 
mitted except  in  demonstrable  eases  of 
charity  and  benevolence." 

And  in  Standpoint  v.  Standpoint  Wat- 
er &  Light  Co.  (1915;  Idaho)  P.U.R. 
1915F,  460,  the  Idaho  Commission,  in 
passing  upon  a  similar  question,  said: 
"This  Commission  has  heretofore  said,  in 
deciding  cases  coming  before  it,  that  the 
furnishing  of  free  service  to  a  municipal- 
ity is  not  looked  upon  with  favor.  The 
granting  of  such  free  service  shifts  the 
burden  of  cost  from  the  general  taxpay- 
ers or  property  owners,  where  it  right- 
fully belongs,  to  the  consumers,  who 
must  pay  more  for  the  service  rendered 
by  reason  thereof.  The  Commission  has 
therefore,  in  this  case,  fixed  the  rates  to 
be  charged  for  street  sprinkling  and  for 
protection  against  fire." 

In  Lincoln  v.  Lincoln  Water  &  Light 
Co.  (1916)  4  HI.  P.  U.  C.  113,  P.U.R. 
1917B,  1,  176,  the  Illinois  Commission 
held  that  a  municipality,  like  any  other 
consumer,  should  be  required  to  pay  the 
fixed  rates  which  represent  the  actual 
cost  of  the  service.  Accordingly  munic- 
ipal street  lighting  rates  were  fixed  with 
reference  to  the  cost  of  the  service,  and 
all  free  electric  service  for  use  at  the 
public  library,  city  hall,  etc.,  was  elimi- 
nated and  provided  for  at  regular  me- 
tered rates. 

In  Re  Atlantic  County  Electric  Co. 
(1917;  N.  J.)  P.U.R.1918B,  589,  the  New 
Jersey  Commission  required  an  electric 
utility  to  discontinue  the  furnishing  of 
free  lighting  service  in  a  city  hall,  fire 
house,  jail,  school,  and  pavilion,  and  di- 
rected that  such  lights  be  placed  on  a 
commercial  metered  Ijghting  basis,  and 
<?harged  for  in  accordance  with  the  regu- 
lar schedules. 

In  Smith  v.  City  Water  Co.  (1915, 
Wis.)  P.U.R.1916B,  1068,  the  Wisconsin 
Commission  held  that  city  buildings  and 
fountains  should  not  receive  free  water 
service,  but  should  pay  on  the  ordinary 
private  service  basis. 

And  in  Kauffman  v.  Hillsboro  Light  & 
P.  Co.  (1916;  WiB.)  P.U.R.1916E,  375.  it 
was  held  that  a  village  should  pay  for 
electricity  supplied  for  its  hall,  fire  de- 
partment station,  and  streets. 
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In  Re  Warwood  Water  &  Light  C!o. 
(1917;  W.  Va.)  P.U.R.1917C,  329,  the 
West  Virginia  Commission  held  that  a 
town  should  not  be  given  free  water  for 
fire  protection,  even  if  it  cannot  raise  by 
taxes  enough  to  pay  the  proper  charge. 
The  Commission  said :  "This  is  absolutely 
wrong  in  principle,  and  is  inflicting  upon 
the  small  consumers  a  burden  that  should 
be  borne  by  the  wealthier  class." 

In  Ben  Avon  v.  Ohio  Valley  Water  Co. 
(1917;  Pa.)  P.U.R.1917C,  390,  the  Penn- 
sylvania Commission  held  that  furnish- 
ing free  water  service  to  municipalities 
constitutes  an  unlawful  discrimination 
against  private  consumers  undfer  the  pro- 
visions of  the  Pennsylvania  Public  Ser- 
vice Company  Law.  The  Commission 
pointed  out  that  the  utility  incurred  some 
expense  for  all  the  water  supplied  by  it, 
which  must  be  paid  for  by  the  rate- 
payers. 

Likewise  the  furnishing  of  free  water 
for  sewer  flushing  to  some  of  the  munici- 
palities which  a  utility  serves  unduly 
discriminates  between  such  municipali- 
ties and  the  other  municipalities,  and 
against  the  ratepayers,  under  the  Penn- 
sylvania statute.  Thayer  v.  Beaver  Val- 
ley Water  Co.  (1916;  >a.)  P.U.R.1916E, 
962. 

In  Re  Fire  Dept.  (1915 ;  Lid.)  P.U.R. 
1915A,  538,  the  Indiana  Commission  held 
that  a  street  railway  company  could  not 
furnish  free  transportation  to  members 
of  a  city  fire  department  merely  because 
they  are  such,  under  the  statutes  of  In- 
diana forbidding  the  giving  of  free  trans- 
portation by  common  carriers  except  for 
certain  specified  purposes. 

In  Simms  v.  Columbia  Teleph.  Co. 
(1915;  Mo.)  P.U.R.1915C,  366,  the  Mis- 
souri Commission  refused  to  require  a 
telephone  company  to  furnish  free  serv- 
ice to  a  city  for  the  use  of  the  city 
streets  in  the  absence  of  any  provision 
for  such  service  in  any  franchise  granted 
to  the  company  by  the  city,  on  the 
ground  that  such  service  would  constitute 
an  unlawful  discrimination  under  the 
Public  Service  Commission  Law. 

In  Kilboum  City  v.  Southern  Wiscon- 
sin Power  Co.  (1912)  149  Wis.  168,  135 
N.  W.  449,  it  was  held  that  a  municipal- 
ity obtaining  electric  power  from  an 
electric  utility  for  the  operation  of  a 
municipal  water  and  light  plant  was  a 
patron  of  the  utility,  entitled  to  the  same 
consideration  in  the  matter  of  rates  of 
charge  that  any  other  patron  is  entitled 
to  receive, — no  less,  no  more;  and  that 
therefore  an  arrangement  by  which,  os- 
tensibly, the  utility  paid  for  certain 
privileges  in  the  city  and  the  city  paid 
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for  its  electric  current  furnished  to  it 
by  the  utility,  but  which  in  reality  was 
a  subterfuge  to  enable  the  city  to  receive 
its  electric  current  free  of  charge,  in 
evasion  of  the  Public  Utility  Law  declar- 
ing it  unlawful  for  a  public  utility  to 
furnish  service  for  any  rate  not  specified 
in  its  published  schedule,  was  held  to 
be  invalid. 

But  in  New  York  Teleph.  Co.  v.  Siegel- 
Cooper  Co.  (1911)  202  N.  Y.  502,  36 
L.R.A.(N.S.)  560,  96  N.  B.  109,  it  was 
held  that  a  telephone  company  may  make 
a  rebate  in  rates  to  the  municipality 
along  whose  streets  its  wires  are 
stretched,  and  which  has  large  powers 
of  control  and  regulation  over  its 
property,  as  a  contribution  to  the  ex- 
pense and  cost  of  government,  with- 
out entitling  all  consumers  to  the  spe- 
cial rate  given  it.  This  case  was  pre- 
sented on  an  agreed  statement  of  facts, 
and  the  court  pointed  out  that  there  was 
no  statement  as  to  the  effect  of  the  dis- 
crimination, or  that  it  adds  appreciably 
to  the  cost  of  the  general  service,  and 
continued:  "Any  presumption  there  may 
be  upon  the  subject  is  not  one  of  law, 
but  of  fact,  and  upon  the  submission  of  a 
controversy  without  action  the  court  can 
draw  no  inference  of  fact,  even  from  the 
facts  as  stipulated.  .  .  .  We  think 
that,  according  to  the  conmion  law,  as 
in  force  prior  to  recent  legislation  on 
the  subject,  tlie  discriminations  in  ques- 
tion were  neither  unreasonable  nor  un- 
just as  matter  of  law,  because  they  were 
in  favor  of  the  public,  and  because  the 
favored  classes  were  in  a  different  situa- 
tion and  were  surrounded  by  different 
circumstances  from  those  affecting  the 
general  patrons  of  the  plaintiff."  The 
court  also  said:  "The  plaintiff  [telephone 
company]  received  from  the  city  for  a 
small  consideration  a  franchise  of  im- 
mense value,  without  which  it  could  not 
carry  on  its  business  at  all.  While  un- 
der no  legal  obligation  to  discriminate 
in  favor  of  the  city,  there  is  a  strong 
equitable  obligation  to  do  so,  founded  on 
benefits  received,  and  supported  by  cus- 
tom. All  the  reductions  are  of  commer- 
cial value  to  the  plaintiff  as  an  advertise- 
ment of  its  business,  and  they  tend  to 
increase  its  patronage  by  making  the 
management  popular.  It  may  be  further 
said  that,  as  one  of  the  favored  classes 
through  limitation  of  means  might  not 
subscribe  for  telephone  service  at  all,  and 
the  other  two  only  to  a  less  extent,  unless 
a  discount  were  allowed,  while  many  gen- 
eral customers  would  wish  to  communi- 
cate with  all  three,  the  discrimination 
made  the  general  service  more  valuable. 
We  regard  these  considerations  as  ma- 
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terial  in  determining  whether  the  fav- 
ored classes  are  in  a  different  situation 
and  are  surrounded  by  different  circum- 
stances from  those  affecting  the  other 
patrons  of  the  plaintiff." 

The  case  of  Willcox  v.  Consolidated 
Gas  Co.  (1909)  212  U.  S.  19,  53  L.  ed. 
382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct. 
Rep.  192,  15  Ann.  Cas.  1034,  which  is 
sometimes  cited  as  sustaining  the  power 
of  the  state  to  prescribe  lower  rates  for 
service  furnished  to  the  city  than  those 
prescribed  for  service  furnished  to  the 
general  public,  involved  a  suit  in  equity 
to  enjoin  the  enforcement  of  a  statute 
fixing  rates  at  75  cents  for  gas  furnished 
to  the  city,  and  at  80  cents  for  gas  fur- 
nished to  the  general  public,  on  the 
ground  that  the  rates  fixed  were  so  low 
as  to  be  confiscatory.  The  court  dis- 
missed the  bill  for  the  reason  that  the 
evidence  failed  to  show  that  the  rates 
were  confiscatory.  With  reference  to  the 
contention  as  to  discrimination,  the  court 
said:  "Lastly  it  is  objected  that  there 
is  an  illegal  discrimination  as  between 
the  city  and  the  consumers  individually. 
We  sec  no  discrimination  which  is  illegal 
or  for  which  good  reasons  could  not  be 
given.  But  neither  the  city  nor  the  con- 
sumers are  finding  any  fault  with  it,  and 
the  only  interest  of  the  complainant  in 
the  question  is  to  find  out  whether,  by 
the  reduced  price  to  the  city,  the  com- 
plainant is,  upon  the  whole,  unable  to 
realize  a  return  sufficient  to  comply  with 
what  it  has  the  right  to  demand.  What 
we  have  already  said  applies  to  the  facts 
now  in  question.  We  cannot  see,  from 
the  whole  evidence,  that  the  price  fixed 
for  gas  supplied  to  the  city  by  the  whole- 
sale, so  to  speak,  would  so  reduce  the 
profits  from  the  total  of  the  gas  supplied 
as  to  thereby  render  such  total  prolits  in- 
sufficient as  a  return  upon  the  property 
used  by  the  complainant.  So  long  as  the 
total  is  enough  to  furnish  such  return, 
it  is  not  important  that,  with  relation  to 
some  customers,  the  price  ia  not  enough." 

Under  the  Maine  statute  declaring  it 
lawful  for  a  public  utility  to  make  a  con- 
tract for  its  product  or  service  for  a 
definite  term,  subject  to  the  approval  of 
the  Commission,  the  Maine  Commission 
approved  a  contract  for  reduced  rates 
for  electricity  to  a  municipality  for  street 
lighting,  so  long  as  the  price  is  sufficient 
to  return  some  profit  to  the  utility,  and 
as  long  as  the  utility  has  surplus  cur- 
rent to  supply,  without  injury  to  the  gen- 
eral public  dependent  upon  it.  Re  Rum- 
ford  Falls  Light  &  Water  Co.  (1915; 
Me.)  P.U.R.1915E,  680. 

Under  the  California  Public  Utilities 
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Act  authorizing  public  utilities,  other  [ 
than  common  carriers,  to  grant  free  or 
reduced  rate  service  to  the  Federal  and 
state  governments  and  the  political  sub- 
divisions thereof,  including  the  depart- 
ments thereof,  the  California  Commission 
permitted  a  telephone  company  to  con- 
tinue the  practice  of  granting  special 
rates  to  firemen,  and  the  departments  of 
the  municipal  government.  Corona  v. 
Corona  Home  Teleph.  &  Teleg.  Co.  (1915; 
Cal.)  P.U.R.1915F,  1014. 

And  in  San  Francisco  v.  Pacific  Gas  & 
E.  Co.  (1917;  Cal.)  P.U.R.1918A,  506,  a 
public  utility  was  permitted  to  furnish 
gas  to  a  county  and  a  city  for  public 
purposes  at  reduced  rates. 

The  Interstate  Commerce  Act,  which 
was  one  of  the  earliest  statutes  prohib- 
iting discriminations  in  railroad  rates, 
and  which  is  referred  to  in  numerous 
cases  passing  upon  the  question  of  dis- 
crimination in  rates,  also  makes  similar 
exception  in  favor  of  municipalities  by 
providing  that  nothing  therein  "shall  pre- 
vent the  carriage,  storage,  or  handling  of 
property  free  or  at  reduced  rates  for  the 
United  States,  state,  or  municipal  gov- 
ernments," nor  prohibit  any  common  car- 
rier from  giving  reduced  rates  "to  munic- 
ipal governments  for  the  transportation 
of  indigent  persons."  Act  February  4, 
1887,  chap.  104,  §  22,  as  amended  bv  Act 
March  2,  1889,  chap.  382,  §  9,  Act  Feb- 
ruary 8,  1895,  chap.  61,  28  Stat,  at  L. 
643,  Comp.  Stat.  1916,  §  8595. 

b.  Effect  of  franchise  or  contract 
provifiions. 

The  present  note  is  confined  to  cases 
passing  upon  the  question  whether  fran- 
chise or  contract  provisions  for  free  or 
reduced  rate  service  for  a  municipality 
amount  to  an  unlawful  discrimination 
against  the  other  patrons  of  the  utility, 
and  does  not  include  cases  passing  upon 
the  question  of  franchise  or  contract  pro- 
visions as  affecting  the  power  to  regulate 
rates.  For  cases  passing  upon  that  ques- 
tion, see  annotations  in  L.R.A.1915C, 
261;  L.R.A.1915C,  282;  and  L.R.A.1915C, 
287;  and  for  the  decisions  of  the  Com- 
missions upon  the  question,  see  annota- 
tions in  P.U.R.1916C,  492,  and  P.U.R. 
1918A,  990. 

It  has  long  been  the  custom  of  munic- 
ipalities, when  granting  a  public  utility 
the  right  to  occupy  the  streets,  to  pro- 
vide for  free  service  for  municipal  and 
other  public  and  charitable  purposes. 

Under  the  modern  theory  of  public 
utility  regulation  the  majority  of  the 
cases  take  the  view  that  the  furnishing 
of  free  service  for  municipal  purposes  in 
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compliance  with  franchise  provisions 
constitutes  an  unjust  and  illegal  dis- 
crimination. 

It  has  been  held,  however,  that  the 
furnishing  of  free  service  to  a  municipal- 
ity in  compliance  with  franchise  provi- 
sions does  not  constitute  an  unlawful 
discrimination  in  so  far  as  it  may  be 
regarded  as  a  reasonable  compensation 
for  the  right  to  occupy  the  streets. 

But  there  would  seem  to  be  no  differ- 
ence in  the  discriminative  character  of 
the  service  even  where  rendered  in  con- 
sideration of  a  grant  of  a  right  to  use 
the  city  streets,  because  the  exaction  of 
payment  for  the  use  of  the  streets  by  a 
public  utility  is  itself  discriminatory. 
Under  the  modern  practice  of  regula- 
tion of  the  rates  of  public  service  cor- 
porations by  Public  Service  Commissions, 
money  paid  for  a  franchise  may  be 
capitalized,  and  when  capitalized  the 
company  is  permitted  to  earn  a  reason- 
able return  upon  it,  running  from  6  to  8 
per  cent,  which  amounts  to  an  interest 
rate  of  from  6  to  8  per  cent  on  the 
money  received  by  the  city  for  the  fran- 
chise. 

The  payment  of  any  sum  for  a  fran- 
chise amounts  to  a  loan  to  the  city  for 
general  municipal  purposes  at  a  high 
rate  of  interest,  because  the  Commissions 
provide  that  the  principal,  or  the  sum 
paid  for  the  franchise,  must  be  amor- 
tized, or,  in  other  words,  returned  to  the 
company  on  or  before  the  expiration  of 
the  franchise.  The  discriminatory  fea- 
ture of  this  transaction  is  that  both  the 
interest  and  principal  of  this  loan,  or, 
in  other  words,  the  amount  paid  for  the 
franchise,  must  be  paid  for  by  the  pa- 
trons of  the  company,  rather  than  the 
citizens  of  the  city  as  a  whole,  for  whose 
benefit  the  charge  or  loan  was  made.  It 
would  seem,  therefore,  that  the  same  rea- 
sons which  render  free  service  to  a 
municipality  discriminatory  in  general 
would  also  render  it  discriminatory  when 
made  in  consideration  of  the  grant  of  a 
franchise. 

In  Winfield  v.  Public  Service  Commis- 
sion (1918)  —  Ind.  — ,  P.U.R.1918B,  747, 
118  N.  E.  531,  the  Indiana  supreme  court 
held  that  free  telephone  service  to  the 
city  as  a  consideration  for  the  grant  of 
a  franchise  so  far'  involves  the  public 
interest  that  it  may  be  prevented  by  the 
state.  The  Indiana  supreme  court  said: 
"In  so  far  as  such  contract  providing  for 
free  telephone  service  to  the  city  deprives 
the  utility  company  of  revenue  needed  to 
maintain  its  operating  facilities,  or 
causes  the  company  to  charge  other  pa- 
trons   more    than    otherwise    would    be 
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charged  in  order  that  the  needed  rev- 1 
enues  may  be  acquired,  it  may  be  well 
said  that  the  general  public  is  interested. 
Furthermore,  discrimination  by  public 
service  corporations  is  obnoxious  to  the 
spirit  of  such  legislation,  and  may  be 
prevented  in  the  public  interest.  Hence 
the  state  may  inquire  into  the  effect  of 
such  contract  provision,  and,  if  need  be, 
modify  the  same,  or  declare  it  void." 

In  Re  Mullan  Waterworks  (1916; 
Idaho)  P.U.R.1916D,  894,  the  Idaho  Com- 
mission held  that  free  water  for  fire 
and  other  municipal  purposes  is  unfair 
to  private  consumers,  and  will  not  be 
permitted,  although  required  by  a  fran- 
chise ordinance.  The  Commission  said: 
^'There  is  no  reason,  in  justice  or  equity, 
why  the  patrons  of  this  company  should 
be  compelled  to  pay  the  cost  of  fire  pro- 
tection and  other  municipal  water  serv- 
ice. That  cost  should  be  borne  by  a  tax 
upon  all  the  property  in  the  village." 

In  Leavenworth  v.  Leavenworth  City 
A  Ft.  L.  Water  Co.  (1915;  Kan.)  P.U.R. 
1915B,  611,  a  water  company  was  re- 
quired to  discontinue  its  practice  of  fur- 
nishing free  service  to  city  buildings, 
parks,  drinking  fountains,  watering 
troughs,  etc.,  as  required  by  its  fran- 
chise, on  the  ground  that  such  service 
^as  unreasonable  and  unjustly  discrim- 
inatory ;  and  the  water  company  was  also 
required  to  meter  all  water  used  for 
such  purposes,  and  to  charge  the  same 
rates  for  it  that  were  imposed  upon 
other  users  of  like  class  and  quantity. 
The  Commission  said:  ^'The  Commission 
is  convinced  that  the  volume  of  water 
furnished  free  is  sufficient  to  vitally  af- 
fect respondent's  revenue.  The  free  wat- 
«r  privilege  is  subject  to  much  abuse,  no 
doubt  causing  respondent  heavy  losses 
through  carelessness  and  waste  on  the 
part  of  the  city  and  schools,  as  well  as 
the  expense  of  the  water  actually  needed 
hy  the  city  and  its  schools  for  legitimate 
uses.  The  system  by  which  this  free,  un- 
measured service  is  rendered  by  the  com- 
pany and  accepted  by  the  city  and  school 
authorities  is,  if  not  unlawful,  wrong  in 
principle,  contrary  to  good  business 
practice,  and  unfair  to  other  users  of 
water,  upon  whom  the  burden  of  free 
service  inevitably  falls." 

And  in  Landon  v.  Lawrence  (1915; 
Kan.)  P.U.R.1915E,  763,  the  Kansas 
Commission  held  that  a  natural  gas  util- 
ity should  discontinue  the  furnishing  of 
free  gas  to  cities  for  the  use  of  streets, 
in  compliance  with  franchise  ordinances, 
for  the  reason  that  it  constitutes  an  un- 
reasonable discrimination  against  the 
ratepayers.    The  Commission  said:  "The 
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majority  of  the  Commission  is  of  the 
opinion  that  the,  furnishing  of  so-called 
'free  gas'  to  the  cities,  though  in  com- 
pliance with  the  terms  of  the  ordinances, 
is  a  species  of  patent  discrimination 
against  those  consumers  who  are  re- 
quired to  pay  scheduled  prices.  The  fur- 
nishing of  gas  under  such  conditions  cer- 
tainly compels  those  consumers  who  pay 
stated  prices  to  bear  a  public  burden 
which  should  equitably  be  borne  by  all 
the  taxpayers  of  the  city.  The  price  of 
the  gas  consumed  by  the  city  is  paid  by 
those  only  who  use  gas  in  the  city  and 
pay  for  it  at  certain  rates.  The  burden 
of  taxation  is  thus  unequally  imposed. 
Again,  the  furnishing  of  gas  in  any  quan- 
tity, under  the  terms  of  the  ordinances 
in  question,  is  so  intimately  connected 
with  the  rate  making  for  the  city  that  it 
seems  impracticable  in  such  cases  to  con- 
sider the  rate  question  except  in  con- 
nection with  the  question  ^of  free  gas. 
The  raising  or  lowering  of  a  rate  may  de- 
pend upon  the  quantity  of  such  free  gas 
sujpplied  to  the  city.  As  the  ehange  and 
establishment  of  rates  is  undoubtedly  a 
legislative  or  governmental  function,  and 
in  no  way  proprietary  in  its  character, 
a  majority  of  the  Commission  entertains 
the  view  that  the  ordinances  in  question 
do  not  control  its  action.  The  supplying 
of  gas  to  any  city  by  complainants  or  by 
any  distributing  company,  upon  terms  or 
at  prices  other  than  given  and  charged 
to  the  consuming  public,  is  discrimina- 
tory and  should  be  promptly  discon- 
tinued." Upon  a  rehearing  in  the  above 
case  the  Kansas  Commission  adhered  to 
this  view  in  Landon  v.  Lawrence  (1915; 
Kan.)  P.U.R.1916B,  331. 

And  in  Tempe  v.  Mountain  States 
Teleph.  &  Teleg.  Co.  (1915;  Ariz.)  P.U.R. 
1915D,  716,  the  Arizona  Commission  held 
that  a  franchise  contract  providing  for 
free  telephone  service  for  municipal  pur- 
poses for  an  extended  period  was  illegal. 

The  New  Jersey  Commission  refused 
its  approval  of  a  franchise  ordinance  to 
a  telephone  company,  containing  a  pro- 
vision for  free  service  to  the  municipal- 
ity, in  Re  New  York  Teleph.  Co.  (1915; 
N.  J.)  P.U.R.1915D,  287,  and  Re  Dela- 
ware &  A.  Teleg.  &  Teleph.  Co.  (1915; 
N.  J.)  P.U.R.1915F,  358. 

In  Re  Kent  Water  &  Light  Co.  (1916; 
Ohio)  P.U.R.1917A,  261,  the  Ohio  Com- 
mission held  that  a  low  water  rate  can- 
not be  given  a  municipality  merely  be- 
cause it  has  granted  a  franchise  for  the 
use  of  the  streets.  Accordingly,  water 
rates  for  municipal  use,  other  than  fire 
protection  service,  were  bag.ed  upon  the 
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amount  used,  as  in  the  case  of  private 
consumption. 

By  Conference  Ruling  No.  13,  relative 
to  the  rates,  rules,  and  classifications  of 
telephone  service,  the  Illinois  Commis- 
sion ruled  that  "all  free  and  reduced 
service  is  prohibited  by  the  act  provid- 
ing for  the  regulation  of  public  utili- 
ties. ...  It  follows,  of  course,  that 
all  free  and  reduced  rate  service  now 
given  to  public  officers  and  officers  in  the 
various  municipalities  is  prohibited  by 
the  above;  but  it  will  not  be  the  general 
policy  of  the  Commission,  on  its  own 
initiative,  to  inquire  into  the  reasonable- 
ness of  the  terms  and  conditions  of  or- 
dinances providing  for  compensation  to 
municipalities  in  the  way  of  telephone 
service,  where  the  terms  have  been 
agreed  upon  between  the  municipalities 
of  the  state  and  the  public  utilities,  prior 
to  the  taking  effect  of  the  act  creating 
this  Commission."  Re  Tampico  Farmers 
Mut.  Teleph.  Co.  (1915;  HI.)  P.U.R. 
1915A,  24. 

But  in  Plainfield  v.  Public  Service 
Electric  Co.  (1914;  N.  J.)  P.U.R.1915A, 
32  (abstract),  3.  Public  Service  Regu- 
lation, 215,  it  was  held  that  a  contract  by 
which  the  corporation  agreed  to  light  the 
public  buildings  of  the  municipality 
without  charge,  as  a  condition  for  re- 
ceiving its  franchise,  was  not  void  on  the 
theory  of  unjust  discrimination.  The 
Commission  said :  "When  a  public  utility 
bargains  with  a  municipality  for  rights 
of  entry  and  occupancy  of  the  public 
street,  the  public  utility  acts  in  a  unique 
capacity;  in  such  capacity  it  may  assume 
obligations  to  make  a  return  for  such 
franchise  privileges  as  it  seeks,  and  may 
express  such  obligations  in  terms  of 
money  or  of  service.  It  may  in  such 
capacity  lawfully  undertake  to  pave  the 
streets  traversed  by  its  cars.  It  may  in 
such  capacity  undertake  to  pay  the 
municipality  in  money  a  certain  portion 
of  its  receipts.  It  may  in  such  capacity 
undertake  to  afford  a  stipulated  amount 
of  free  service,  such  as  free  lighting  or 
free  telephone  service  for  municipal 
buildings.  The  essential  thing  is  that  the 
obligation  so  undertaken,  even  though 
expressed  in  terms  of  service  to  be  ren- 
dered without  money  payment,  is  one 
assumed  by  the  public  utility  as  a  bar- 
gainer with  a  body  politic,  not  as  a  duly 
deputized  and  enfranchised  agency  re- 
quired to  afford  service  to  the  generality 
of  consumers  without  undue  or  unjust 
discrimination.  It  is  one  thing  to 
promise  service  without  charge  when  the 
utility  bargains  with  a  body  politic  for 
a  franchise;   it  is  a  radically  different 
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thing  for  a  utility  duly  enfranchised  to 
sell  service  to  the  public  generally.  In 
the  one  case  the  utility  buys  particular 
privileges  from  a  particular  body  politic  ^ 
in  the  other  case,  the  utility  sells  serv- 
ices to  consumers  generally.  In  the  one 
case  it  buys  a  franchise;  in  the  other 
it  sells  a  service." 

In  Oklahoma  City  v.  Oklahoma  R.  Co. 
(1907)  20  Okla.  1,  16  L.R.A.(N.S.)  651, 
93  Pac.  48,  the  Oklahoma  supreme  court 
held  that  a  municipal  franchise  requir- 
ing a  street  raihvay  company  to  trans- 
port policemen,  firemen,  United  States 
mail  carriers,  and  children,  under  a  cer- 
tain age,  free,  is  not  contrary  to  public 
policv. 

In 'Re  Pawhuska  Oil  &  Gas  Co.  (1917; 
Okla.)  P.U.R.1917D,  947,  the  Oklahoma 
Commission  permitted  the  furnishing  of 
natural  gas  free  to  a  city  and  city  build- 
ings, schools,  and  churches,  to  continue 
until  it  is  found  to  be  inequitable  to 
other  consumers,  or  conducive  to  waste; 
it  appearing  that  the  amount  furnished 
was  probably  small,  and  that  free  gas 
was  an  inducement  held  out  to  the  city 
for  granting  a  franchise,  although  such 
franchise  provision  was  not  binding  on 
the  Commission.  The  Commission  said: 
"In  the  opinion  of  this  Commission  it  is  a 
mistake  to  allow  a  reduced  rate  to  public 
institutions  as  a  general  proposition. 
Somebody  must  eventually  pay  for  the 
commodity  furnished  and  for  the  service 
rendered.  When  gas  is  furnished  to  pub- 
lic institutions  free,  instead  of  being 
paid  for  by  the  city,  property  owners 
escape  taxation  in  the  amount  which 
would  be  paid  for  gas  if  charged  for  as  to 
other  consumers ;  but  the  deduction  from 
the  returns  of  the  gas  company  must  be 
made  up  in  gas  rates  paid  by  other  con- 
sumers. This  added  burden  will  fall 
most  heavily  on  the  small  consumer." 

So,  in  Superior  v.  Douglas  County 
Teleph.  Co.  (1910)  141  Wis.  363,  122  N. 
W.  1023,  a  contract  binding  a  telephone 
company  to  maintain,  without  charge, 
telephones  in  the  public  offices  of  the 
city,  was  held  not  to  be  invalid  as  against 
public  policy.  The  court  pointed  out 
that  the  Public  Utility  Law  expressly 
provided  that  the  furnishing  of  service 
at  rates  provided  for  in  existing  con- 
tracts should  not  constitute  a  discrimina- 
tion within  the  meaning  of  the  statute, 
and  continued:  "The  contract  in  this 
case  having  been  made  before  the  legis- 
lation occurred  prohibiting  discrimina- 
tory rates,  such  legislation  does  not  cut 
any  figure  in  the  case.  .  .  .  Dis- 
criminatory contracts  between  jjublic 
utility    corporations    and    their    patrons 
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which  are  held  to  be  void,  as  inimical  to. 
the  public  good,  are  so  hel4  because  un- 
reasonable advantage  is  thereby  given  to 
one  customer  or  a  class  over  others, 
whereas  all  have  a  moral  and  legal  right 
to  equality  of  treatment.  In  case  of  the 
contract  being  between  a  private  corpo- 
ration and  the  state  or  ^other  public 
corporation,  whatever  advantage  the  par- 
ticular customer  has  over  general  custo- 
mers obviously  inures  to  the  benefit  of 
the  latter  in  the  aggregate.  In  other 
words,  in  the  ultimate  there  is  no  dis- 
crimination which  is  inimical  to  the  pub- 
lic good,  and  hence  no  violation  of  public 
policy." 

The  New  Jersey  court  of  errors  and 
appeals  has  held  that  the  New  Jersey 
Public  Utility  Statute,  forbidding  the 
making  or  giving  of  any  undue  or  unrea- 
sonable preference  to  any  person,  corpo- 
ration, or  locality,  is  prospective,  and  not 
retroactive,  and  therefore  the  statute 
does  not  have  the  effect  of  relieving  an 
electric  utility  from  the  performance  of 
its  contract,  valid  when  made,  to  furnish 
light  in  certain  municipal  buildings  and 
offices  free  of  charge,  in  consideration  of 
the  use  of  the  city  streets  for  its  poles 
and  wires.  Public  Service  Electric  Co. 
V.  Public  Utility  Comrs.  (1916)  88  N.  J. 
L.  603,  P.U.R.1916r),  107,  96  Atl.  1013, 
reversing  on  this  point  (1916)  87  N.  J,  L. 
128,  P.U.R.1915C,  229,  93  Atl.  707. 

And  in  Belfast  v.  Belfast  Water  Co. 
(1916)  115  Me.  234,  L.R.A.1917B,  908, 
P.U.R.1917A,  313,  98  Atl.  738,  the  Maine 
supreme  court  held  that  the  Public  Utili- 
ties Statute  forbidding  rebates,  discount, 
or  discrimination  in  respect  to  service 
rendered  or  to  be  rendered  by  a  public 
utility,  does  not  apply  to  an  existing  con- 
tract providing  for  free  water  service  to 
a  municipality. 

The  Florida  supreme  court  held  that  a 
telephone  company  is  not  prohibited 
from  furnishing  service  to  a  city  and  a 
county  for  the  use  of  their  officers  free 
or  at  a  less  rate  than  is  charged  the  gen- 
eral public,  in  compliance  with  its  fran- 
chise obligations,  by  the  provisions  of  a 
statute  forbidding  a  reduction  in  rates 
or  other  advantage  ^^to  any  person  or 
coriK)ration  .  .  .  not  regularly  and 
uniformly  extended  to  all  persons  and 
cor])orations  under  like  circumstances  for 
like  or  substantially  similar  service," 
since  a  city  or  a  county,  being  a  govern- 
mental as  well  as  a  corporate  entity,  is  in 
its  governmental  capacity  not  a  "person 
or  corporation"  within  the  meaning  and 
intent  of  the  statute.  State  v.  Peninsu- 
lar Teleph.  Co.  (1917)  —  Fla.  — ,  P.U.R. 
1917E,  453,  75  So.  201. 
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In  Re  Abingdon  Home  Teleph.  Co. 
(1915;  ni.)  P.U.R.1915C,  345,  the  Illinois 
Commission  held  that  it  was  not  unlaw- 
ful for  a  telephone  company  to  furnish 
four  free  telephones  to  a  city  in  com- 
pliance with  the  terms  of  the  ordinance 
giving  the  company  the  right  to  use  the 
streets  and  alleys  of  the  city.  A  prior 
order  (P.U.R.1915A,  29)  directing  dis- 
continuance of  free  service  to  the  city 
was  amended  so  as  to  permit  the  furnish- 
ing of  such  service. 

But  in  Re  Carrier  Mills  Utilities  Co. 
(1917;  m.)  P.U.R.1918C,  133,  it  was  held 
that  furniahing  free  service  to  the  resi- 
dence of  the  village  president  and  to 
churches,  in  compliance  with  franchise 
provisions,  constitutes  an  unlawful  dis- 
crimination for  the  reson  that  such 
service  cannot  be  regarded  as  compensa- 
tion to  the  village  tor  the  privilege  ac- 
corded the  utility  within  the  rule  that  the 
furnishing  of  free  service  to  a  municipal- 
ity in  compliance  with  franchise  provi- 
sions does  not  constitute  a  discrimination 
in  so  far  as  it  may  be  regarded  as  a  rea- 
sonable compensation  for  the  right  to  oc- 
cupy the  streets.  Commissioner  Shaw^ 
said :  ^^In  other  cases  the  Commission  has 
held  to  the  opinion  that  service  furnished 
free  of  chaise  in  accordance  with  the 
provisions  of  a  franchise  ordinance  did 
not  constitute  discrimination,  in  so  far  as 
this  free  service  might  be  reasonable  in 
amount  and  character,  and  in  so  far  as 
it  might  be  regarded  as  a  consideration 
for  the  rights  to  the  use  of  the  streets 
and  other  public  property  by  the  operat- 
ing utility.  The  Commission  sees  no  rea- 
son to  depart  from  this  position  in  this 
case,  but  believes  that  service  rendered 
to  the  residence  of  the  president  of  the 
village  cannot  be  considered  as  compensa- 
tion to  the  village,  and  that  service  ren- 
dered to  churches  likewise  cannot  be 
considered  as  a  payment  to  the  citizens 
of  the  community  at  large  for  the  privi- 
lege accorded  the  utility.  The  citizens 
as  a  whole  or  the  village  corporation  do 
not  benefit  from  service  of  this  char- 
acter rendered  essentially  to  private  in- 
dividuals for  private  uses,  and  not  ren- 
dered for  a  public  use.  The  Commission, 
therefore,  holds  that  the  practice  of  ren- 
dering service  to  the  residence  of  the 
president  of  the  village  board  and  to  the 
churches  of  Carrier  Mills  free  of  charge 
is  a  discriminatory  practice,  and  should 
not  be  continued." 

o.  Furnishing  of  free  service  by 
municiixil  plant. 

The  majority  of  the  cases  have  taken 
the  view  that  a  municipally  owned  plant 
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should  not  furnish  free  service  for 
municipal  or  charitable  purposes  upon 
the  ground  that  it  constitutes  an  unlaw- 
ful discrimination  against  the  rate  pay- 
ers by  imposing  a  burden  that  should  be 
paid  by  the  taxpayers. 

In  Detroit  v.  Water  Comrs.  (1896)  108 
Mich.  494,  31  L.R.A.  463,  66  N.  W.  377, 
the  Michigan  supreme  court  held  that  a 
municipal  water  plant  having  no  source 
of  revenue  for  the  running  expenses  ex- 
cept the  water  rates  need  not  furnish 
water  without  charge  to  a  house  of  cor- 
rection, the  expenses  of  which  the  city  is 
obliged  to  pay  so  far  as  they  exceed  the 
earnings  of  the  institution,  since  any 
such  burden  should  be  laid  upon  the 
whole  body  of  taxpayers  of  the  city,  and 
not  upon  those  only  who  are  private 
consumers  of  water. 

In  Skogmo  v.  River  Falls  (1917;  Wis.) 
P.U.R.1917E,  964,  the  Wisconsin  Com- 
mission held  that  the  fact  that  a  city 
has  built  and  practically  paid  for  a  mu- 
nicipal utility  plant  does  not  entitle  it  to 
furnish  street  lighting  and  fire  protection 
service  without  charge,  since  this  is  an 
unlawful  discrimination  under  the  Wis- 
consin statutes.  The  Commission  said: 
"The  fact  that  the  utilities  are  owned 
by  the  city  does  not  alter  the  conditions 
because,  under  the  Public  Utilities  Act, 
privately  owned  and  municipally  owned 
public  utilities  are  subject  to  the  same 
treatment  at  the  hands  of  this  Commis- 
sion." "As  street  lighting  and  fire  pro- 
tection service  cannot  be  rendered  with- 
out a  constant  outlay  for  operating  labor 
and  supplies,  it  appears  that  no  extended 
argument  is  needed  to  show  that  the 
furnishing  of  these  services  to  the  public 
free  of  charge  results  in  subjecting  com- 
mercial consumers  of  the  utilities  to  un- 
reasonable disadvantage  in  that  they  are 
compelled  to  bear  the  cost  of  a  class  of 
service  which  is  enjoyed  by  the  public 
generally,  and  which  should,  for  that  rea- 
son, be  paid  for  by  the  taxpayers." 

And  in  Re  Light  &  Water  Co.  (1915; 
Wis.)  P.U.R.1916E,  539,  the  Wisconsin 
Commission  held  that  a  city  operating  its 
own  water  plant  or  electric  plant  should 
pay  the  utility  at  a  reasonable  rate  for 
service  rendered  the  city,  and  the  utility 
should  pay  the  city  a  reasonable  amount 
as  taxes  and  as  interest  on  the  city 
equity  in  the  property  of  the  utility,  in 
order  to  avoid  unjust  discrimination  in 
favor  of  either  the  taxpayers  or  the  con- 
sumers. 

And  in  Wood  v.  La  Farge  (1916; 
Wis.)  P.U.R.1917A,  763,  it  was  held  that 
failure  of  a  municipal  waterworks  to 
charge  for  public  fire  protection  unjustly 
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discriminates  against  the  ratepayers, 
particularly  where  the  utility  is  charged 
with  interest  on  its  funded  indebtedness. 

Likewise  in  Botts  v.  Brookfield  (1917) 
4  Mo.  P.  S.  C.  631,  P.U.R.1917D,  224,  the 
Missouri  Commission  held  that  a  munic- 
ipally owned  utility  was  guilty  of  unlaw- 
ful discrimination  in  furnishing  water 
to  the  public  schools  in  the  city  without 
charge  while  charging  other  consumers 
for  a  like  service. 

But  in  Twitchell  v.  Spokane  (1909) 
56  Wash.  86,  24  L.R.A.(N.S.)  290,  133 
Am.  St.  Rep.  1021,  104  Pac.  150,  it  was 
held  that  a  municipal  corporation  own- 
ing a  water  supply  system  may  furnish 
water  for  municipal  and  charitable  pur- 
poses free  of  charge. 

Of  course,  where  a  large  part  of  the 
operating  expenses  of  a  municipal  plant 
is  raised  by  general  taxation,  the  fur- 
nishing of  service  for  municipal  purposes 
without  charge  may  not  amount  to  an 
unjust  discrimination  against  the  rate- 
payers. 

Thus,  in  Preston  v.  Detroit  Water 
Comrs.  (1898)  117  Mich.  589,  76  N.  W. 
92,  it  was  held  that  the  furnishing  by  a 
municipal  plant  of  water  without  charge 
or  at  reduced  rates  to  city  departments 
and  to  charitable  or  educational  insti- 
tutions in  which  the  city  was  more  or 
less  interested  did  not  amount  to  an  un- 
lawful discrimination  of  which  the  rate- 
payers could  complain,  where  it  appeared 
that  the  water  used  for  such  purposes 
constituted  but  4  per  cent  of  the  entire 
pumpage,  and  that  for  years  an  assess- 
ment of  $75,000  annually  had  been  made 
upon  the  property  of  the  city,  to  apply 
upon  the  interest  account  and  other  ex- 
penses of  the  water  plant,  and  that  from 
18  to  25  per  cent  of  the  receipts  of  the 
plant  have  been  derived  from  the  city 
through  a  tax  levied  upon  all  the  prop- 
erty of  the  city. 

IV,  Free  service  or  reduced  rates  to 
public  schools. 

The  majority  of  the  cases  take  the 
view  that  the  furnishing  of  free  or  re- 
duced rate  service  to  the  public  schools 
constitutes  an  unlawful  discrimination 
against  the  ratepayers  by  imposing  upon 
the  ratepayers  a  burden  that  should  be 
borne  by  the  taxpayers. 

In  Leavenworth  v.  Leavenworth  City 
&  Ft.  L.  Water  Co.  (1915;  Kan.)  P.U.R. 
191 5B,  611,  the  Kansas  Commission  re- 
quired a  water  company  to  discontinue 
its  practice  of  furnishing  free  service 
to  the  public  schools  in  compliance  with 
a  franchise  provision,  on  the  ground  that 
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«nch  service  was  luireasonable  and  dis- 
criminatory. 

In  Sinims  v.  Columbia  Teleph.  Co. 
<1915;  Mo.)  P.U.R.1915C,  366,  the  Mis- 
souri Commission  refused  to  require  a 
telephone  company  to  furnish  free  serv- 
ice to  public  schools  for  use  of  the  city 
streets,  in  the  absence  of  any  provision 
for  such  service  in  any  franchise  granted 
to  the  company  by  the  city,  on  the 
ground  that  such  service  would  consti- 
tute an  unlawful  discrimination  under 
the  Public  Service  Commission  Law. 

In  Botts  V.  Brookfield  (1917)  4  Mo. 
P.  S.  C.  631,  P.U.R.1917D,  224,  the 
Missouri  Commission  held  that  a  munic- 
ipally owned  utility  was  guilty  of  unlaw- 
ful discrimination  in  furnishing  water 
to  the  public  schools  in  the  city  without 
charge,  while  chargng  other  consumers 
for  a  like  service. 

And  the  Wisconsin  Commission  has 
held  that  schools  should  not  receive  free 
water  service,  but  should  pay  on  the 
ordinary  private  service  basis.  Smith  v. 
City  Water  Co.  (1915;  Wis.)  P.U.R. 
1916B,  1068. 

Reduced  rates  cannot  be  granted  to 
public  schools  under  the  Maine  Public 
Utilities  Act,  which  authorizes  the  grant- 
ing of  free  or  reduced  rates  for  chari- 
table and  benevolent  purposes,  it  was 
held  by  the  Maine  Commission  in  Re 
Bumford  Falls  Light  &  Water  Co.  (1915  j 
Me.)  P.U.B.1916A,  617. 

In  Re  Wiscasset  Water  Co.  (1916; 
Me.)  P.U.R.1916D,  925,  the  Maine  Com- 
mission refused  to  approve  a  water  com- 
pany's contract  with  a  town  to  furnish 
schools  a  certain  amount  of  free  water, 
although  it  would  affect  the  company's 
finances  but  little,  on  the  ground  that  a 
contract  for  free  service  was  unlawful 
unless  for  charitable  or  benevolent  pur- 
poses, to  be  approved  by  the  Commis- 
sion, and  no  application  had  been  made 
in  that  case  to  bring  the  schools  within 
the  exception.  See,  in  this  connection, 
Re  Maine  C.  R.  Co.  (1916;  Me.)  P.U.R. 
1915E,  957,  which  is  set  out  under  head- 
ing VI.,  in  which  a  musical  festival  was 
held  to  be  educational,  and  therefore  a 
^*charity  or  benevolence"  within  the  stat- 
ute. 

In  Commercial  Club  v.  Terre  Haute 
Waterworks  Co.  (1916;  lad.)  P.U.R. 
1916B,  180,  the  Indiana  Commission  held 
that  no  illegal  discrimination  arises  from 
the  fulfilment  of  a  contract  by  a  utility 
to  furnish  free  water  to  schools  in  con- 
sideration of  the  transfer  by  the  city 
to  the  company  of  $50,000  of  the  com- 1 
pany's  capital  stock,  where  it  appears 
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the  consideration  is  sufficient  to   com- 
pensate the  company  for  the  water. 

The  Oklahoma  Commission  held  that 
the  granting  of  a  different  rate  to  pub- 
lic school  buildings  does  not  necessarily 
constitute  an  unlawful  discrimination; 
that  whether  or  not  public  buildings 
should  be  granted  a  lower  rate  than 
other  consumers,  in  the  absence  of  stat- 
ute controlling,  is  a  matter  that  should 
be  determined  by  the  Commission  under 
the  facts  and  circumstances  in  each  par- 
ticular case.  The  Commission  said :  ^^Thc 
charges  for  public  buildings  must  be  paid 
by  the  public  in  proportion  to  each  in- 
dividual's taxable  values,  and  the  Com- 
mission in  no  case  would  lower  rates  on 
public  buildings  if  it  had  the  effect  of 
increasing  rates  to  domestic  oonsumers." 
Board  of  Education  v.  Guthrie  Gaslight, 
Fuel  &  Improv.  Co.  (1915;  Okla.)  P.U.R. 
1915B,  177.  See  to  the  same  effect 
Guthrie  Gas,  Light,  Fcsl,  &  Improv. 
Co.  V.  Board  of  Education,  ante,  900. 

F.  Reduced  street  car  fares  to  school 

children. 

The  cases  sustain  the  furnishing  of 
reduced  street  ear  fares  to  school  chil- 
dren in  the  absence  of  a  showing  that  the 
furnishing  of  such  service  imposes  a  bur- 
den upon  the  railway  company  or  upon 
the  ratepayers. 

It  has  been  said  that  the  granting  of 
reduced  fares  to  school  children  is  a 
practice  of  long  standing  and  was  inaug- 
urated by  the  railroads;  that  it  has 
been  tacitly  assented  to  by  the  traveling 
public;  and  that  it  has  influenced  count- 
less families  in  residential  and  other 
plans.  This  practice  is  also  said  to  be 
in  accord  with  the  general  policy  of  the 
state  of  fostering  education.  Re  Lewis- 
ton,  A.  &  W.  St.  Ry.  (1918;  Me.)  P.U.R. 
1918E,   681. 

In  Oklahoma  City  v.  Oklahoma  R.  Co. 
(1907)  20  Okla.  1,  16  L.R.A.(N.S.)  651, 
93  Pac.  48,  the  Oklahoma  supreme  court 
held  that  a  municipal  franchise  requir- 
ing a  street  railway  company  to  trans- 
port school  children  at  half  the  regular 
fare  is  not  contrary  to  public  policy. 

In  Com.  V.  Interstate  Consol.  Street  R. 
Co.  (1905)  187  Masa.  436,  11  L.R.A. 
(N.S.)  973,  73  N.  E.  530,  2  Ann.  Cas.  419, 
it  was  held  that  public  school  children 
from  a  class  for  which  the  legislature 
may  properly  provide  a  special  rate  of 
street  car  fare,  but  that  the  legislature 
cannot  require  a  street  car  company  to 
carry  school  children  for  half  fare  if  it 
will  entail  a  loss  upon  the  company,  or 
require  it  to  shift  the  loss  to  other  pas- 
sengers by  increasing  their  fares.     The 
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coart  said:  '^The  most  important  and 
difficult  question  in  the  case  is  whether 
there  is  constitutional  justification  for  a 
discrimination  between  pupils  of  the 
public  schools  and  other  persons.  .  .  . 
So  far  as  this  statute  merely  gives  help 
to  these  pupils  in  connection  with  their 
acquisition  of  knowledge  in  the  schools, 
it  is  justified.  As  a  police  regulation  in 
the  interest  of  education,  the  law  may 
well  require  street  railway  companies  to 
permit  these  children  to  ride  to  school 
upon  their  cars,  without  profit  to  t^.e 
companies,  provided  it  can  be  done  with- 
out causing  them  loss.  But  if  such  a 
requirement  involves  expense,  the  cost 
can  only  be  put  upon  the  general  tax- 
[)ayer8.  It  cannot  be  imposed  upon  the 
street  railway  companies,  or  upon  that 
part  of  the  public  which  pays  fares  to 
street  railway  companies.  If,  therefore, 
it  plainly  appeared  that  the  enforcement 
of  this  section  would  cause  expense  to 
street  railway  corporations,  which  they 
must  bear  themselves,  or  put  upon  other 
classes  of  passengers  in  the  form  of  in- 
creased fares  to  make  good  the  loss  from 
carrying  school  children  at  half  rates,  we 
should  be  obliged  to  hold  that  there  was 
a  taking  of  property  without  due  process 
of  law,  through  unconstitutional  dis- 
crimination." 

In  Public  Service  R.  Co.  v.  Board  of 
Public  Utility  Comrs.  (1911)  81  N.  J. 
L.  363,  80  Atl.  27,  it  was.  held  that  the 
New  Jersey  Public  Utility  Law  declar- 
ing unlawful  the  giving  of  preferences 
in  rates  by  a  public  utility  did  not  make 
unlawful  the  giving  of  3-cent  transpor- 
tation to  school  children  by  a  street  rail- 
way company,  as  had  been  its  practice 
for  many  years,  since  the  Public  Utility 
Law,  §  18,  applies  only  to  such  prefer- 
ences as  are  "undue  or  unreasonable." 
Accordingly  an  order  of  the  Board  of 
Public  Utility  Commissioners  restoring  a 
reduced  rate  of  fare  to  school  children 
was  affirmed.  The  court,  in  referring  to 
the  practice  of  the  street  railway  com- 
pany in  giving  reduced  rates  to  school 
children,  said :  "This  was  not  an  undue 
or  an  unreasonable  preference  ipso  facto. 
It  was  in  line  with  the  spirit  of  our 
Constitution  and  with  the  laws  and  im- 
mutable traditions  of  our  state,  making 
for  the  perpetuation  of  an  enlightened 
citizenship,  based  upon  the  education  af- 
forded by  our  schools." 

Other  cases  not  within  the  scope  of 
the  present  note,  passing  upon  the  valid- 
ity of  statutes  requiring  reduced  rates 
to  school  children,  are  presented  in  the 
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notes  in  11  L.R.A.(N.S.)   973,  and  41 
L.R.A.(N.S.)  524. 

For  discussion  of  cases  passing  upon 
who  are  within  statutes  or  ordinances  re- 
quiring carriers  to  give  reduced  rates  to 
"pupils"  or  "school  children,"  see  note  in 
43  L.R.A.(N.S.)  172. 

VI.  Reduced  transportation  to  fairs, 
exhibitions,  etc. 

The  Interstate  Commerce  Act  author- 
izes railroads  to  carry,  storo,  or  handle 
l)ioperty  free  or  at  reduced  rntes  to  or 
from  fairs  and  expositions  for  exhibition 
thereat.  Upon  the  theory  that  a  fair 
may  be  educational,  it  has  been  held  that 
reduced  railway  transportation  may  be 
furnished  to  persons  desiring  to  attend. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ketch- 
um  (1913)  212  Fed.  986,  it  was  held 
that,  although  a  state  fair  may  constitute 
such  an  educational  institution  as  to  jus- 
tify a  discrimination  in  its  favor  in  the 
form  of  reduced  railroad  transportation, 
an  order  of  the  Railroad  Commission  re- 
quiring reduced  passenger  transportation 
to  all  persons  going  to  and  from  the  city 
in  which  the  fair  was  held,  during  its 
continuance,  regardless  of  whether  or 
not  thev  attended  the  fair,  constituted 
an  unlawful  discrimination  against  the 
business  interests  of  other  localities  and 
in  favor  of  the  city  in  which  the  fair 
was  held. 

In  Re  Maine  C.  R.  Co.  (1915;  Me.) 
P.U.R.1915E,  957,  a  railroad  company 
was  permitted  to  grant  reduced  rates  for 
transportation  to  the  general  public  de- 
siring to  attend  a  public  musical  festival 
consisting  largely  of  chorus  singing,  and 
a  less  rate  to  members  of  the  chorus, 
upon  the  ground  that  the  festival,  with 
its  incidental  instruction  to  the  chorus 
and  its  performance  before  the  public, 
is  educational,  and  hence  a  *'charity  or 
benevolence"  within  the  provisions  o£  the 
Public  Utility  Act,  permitting  reduced 
rates  for  charitable  and  benevolent  pur- 
poses. 

VII,  Free  service  or  reduced  rates  to 
charities,  clergymen,  etc. 

It  seems  to  have  long  been  the  custom 
of  public  service  corporations  to  give 
free  service  or  reduced,  rates  to  clergy- 
men and  to  charitable  institutions.  At 
common  law  the  furnishing  of  such  ser- 
vice has  been  held  not  to  constitute  an 
unjust  or  unlawful  discrimination;  at 
least  where  the  exf^ense  of  such  service 
is  not  imposed  upon  the  ratepayers 
through  increased  rates.  Numerous  stat- 
utes forbiddii^  the  giranting  of  conces- 
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sions  in  rates  expressly  except  certain 
enumerated  classes  of  consumers,  includ- 
ing  charitable  and  benevolent  institu- 
tions, etc.  Under  modern  statutes  some 
of  the  Commissions  have  held,  however, 
that  furnishing  service  to  churches  at  re- 
duced rates  constitutes  an  unlawful  dis- 
crimination. 

In  McDuffee  v.  Portland  &  R.  R.  Co. 
<1873)  62  N.  H.  430,  13  Am.  Rep.  72, 
it  was  said  that  a  carrier  could  not  give 
a  reduced  rate  to  a  charitable  institution 
where  the  result  was  to  increase  the 
rate  to  the  public,  but  that  the  public 
had  no  just  ground  to  complain  against 
the  granting  of  reduced  rates  to  chari- 
ties by  jt  commoQ  carrier  when  the  public 
was  being  supplied  with  reasonable 
facilities  and  accommodations  on  reason- 
able terms,  because  the  public  was  not  in- 
jured. The  court  continued:  "A  person 
who  is  a  common  carrier  may  devote  to 
the  needy,  in  any  necessary  form  of  re- 
lief, all  the  reasonable  profits  of  his 
business.  He  has  the  same  right  that 
anyone  else  has  to  give  money  or  goods 
or  transportation  to  the  poor.  But  it 
is  neither  his  legal  duty  to  be  charitable 
at  his  own  expense,  nor  his  legal  right 
to  be  charitable  at  the  expense  of  those 
whose  servant  he  is." 

But  in  New  York  Telepli.  Co.  v.  Siegel- 
Cooper  Co.  (1911)  202  N.  Y.  502,  36 
L.R.A.(N.S.)  560,  96  N.  E.  109,  it  was 
held  that  a  telephone  company  may  fur- 
nish service  at  a  reduced  rate  to  chari- 
table institutions  performing  services  of 
special  benefit  to  the  community  as  a 
whole,  and  to  clergymen,  without  en- 
titling all  consumers  to  the  same  rate. 
The  court  pointed  out  that  it  did  not 
appear  that  the  furnishing  of  such  serv- 
ice added  appreciably  to  the  cost  of  the 
general  service.  The  court  said  that  the 
discriminations  in  question  were  neither 
unreasonable  nor  unjust  as  a  matter  of 
law,  because  they  were  in  favor  of  the 
public,  and  because  the  favored  classes 
were  in  a  different  situation  and  were 
surrounded  by  different  circumstances 
from  those  affecting  the  general  patrons 
of  the  plaintiff. 

In  United  Staes  v.  Chicago  &  N.  W. 
R.  Co.  (1904)  62  C.  C.  A.  465,  127  Fed. 
785,  it  was  said:  "It  has  always  been 
held  lawful  at  common  law,  and  is  so 
under  the  statute,  to  allow  ministers  of 
the  gospel  to  travel  under  half-fare 
tickets.  They  do  not  come  into  competi- 
tion with  business  men,  and  no  injustice 
is  done  to  anybody.  But  if  a  transpor- 
tation company  should  charge  the  minis- 
ters of  one  denomination  full  fare  and 


those  of  another  half  fare,  this  would  be 
illegal,  as  involving  an  unjust  discrim- 
ination, both  at  common  law  and  under 
the  statute." 

In  Twitchell  v.  Spokane  (1909)  55 
Wash.  86,  24  L.R.A.(N.S.)  290,  133  Am. 
St.  Rep.  1021,  104  Pac.  150,  it  was  held 
that  a  municipal  corporation  owning  a 
water  supply  system  may  furnish  water 
for  charitable  purposes  free  of  charge. 

In  State  v.  St.  Louis  Southwestern  R. 
Co.  (1917)  —  Tex.  Civ.  App.  — ,  197  S. 
W.  1006,  it  was  held  that  good  and  sat- 
isfactory reasons  exist  for  the  granting 
of  free  or  reduced  railroad  transporta- 
tion to,  among  others,,  the  following 
classes  of  persons  and  for  the  following 
purposes:  Indigent  poor;  Confederate 
veterans;  persons  injured  in  wrecks  and 
attending  physicians  and  nurses;  per- 
sons and  property  carried  in  cases  of 
general  epidemic,  pestilence,  or  other 
calamitous  visitations;  articles  sent  to 
any  orphan  home  or  other  charitable  in- 
stitution; and  reduced  rates  for  special 
occasions  when  authorized  by  the  Rail- 
road Commission. 

A  statute  prohibiting  waterworks 
trustees  from  making  any  charges  for 
water  furnished  to  hbspitals  and  other 
public  institutions  is  not  a  violation  of 
a  constitutional  provision  for  uniformity 
of  taxation,  where  the  expenses  of  the 
waterworks  are  provided  for  by  way  of 
assessment  on  the  tenements  and  prem- 
ises supplied  with  water,  rather  than  by 
tax;  and  an  injunction  will  not  be 
granted  to  restrain  a  voluntary  furnish- 
ing thereof  by  such  trustees  to  a  state 
hospital,  such  provision  applying  as  well 
to  state  institutions  as  to  similar  institu- 
tions owned  by  the  city.  Gallipolis  v. 
Waterworks  Trustees,  2  Ohio  N.  P.  161, 
4  Ohio  S.  &  C.  P.  Dec.  101.  The  court 
further  said  that  it  considered  the  stat- 
ute in  harmony  with  other  legislative 
acts  exempting  institutions  of  purely 
public  charity,  and  public  property  used 
exclusively  for  public  purposes,  from 
taxation.  The  point  was  also  presented 
that  it  was  a  violation  of  the  constitu- 
tional provision  prohibiting  the  taking  of 
private  property  for  such  use  without 
just  compensation,  but  the  court  consid- 
ered that,  inasmuch  as  it  was  not  an 
action  to  compel  the  trustees  of  the  wat- 
erworks to  furnish  water  to  the  institu- 
tion, but  an  action  by  the  city  to  restrain 
the  voluntary  furnishing  thereof  by  the 
trustees,  it  was  not  necessary  to  pass  up- 
on it. 

In  John  V.  Northern  P.  R.  Co.  (1910) 
42  Mont.  18,  32  L.R.A.(N.S.)    85,  111 
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Pac.  632,  it  was  held  that  under  Mon- 
tana eonstitutional  and  statutory  provi- 
sions forbidding  discrimination  in  rates 
by  carriers  between  the  same  classes  of 
passengers,  free  transportation^or  special 
rates  may  be  given,  among  others,  to 
doctors,  nurses,  and  helpers  being  hur- 
ried to  wrecks;  soldiers  and  sailors 
going  to  or  coming  from  institutions  for 
their  keeping;  ministers  of  religion  and 
persons  engaged  in  charitable  and  re- 
ligious work;  and  children  and  persons 
who,  by  reason  of  physical  injuries,  de- 
fects, or  deformities,  or  other  misfortune, 
are  unable  to  compete  with  mankind  in 
general. 

Under  the  Massachusetts  Statute  (§ 
18,  chap.  784,  Acts  1913)  forbidding  the 
furnishing  of  free  or  reduced  rate  serv- 
ice, with  certain  exceptions,  one  of 
which  is  "for  such  charitable  purposes 
as  may  be  approved  by  the  Commission," 
the  Massachusetts  Public  Service  Com- 
mission announced  the  following  general 
rule  designating  purposes  meeting  with 
its  approval  for  the  guidance  of  tele- 
phone companies  desiring  to  furnish  free 
or  reduced  rate  service  for  such  pur- 
poses: "To  organizations  administering 
primarily  to  the  mental,  moral,  or  phys- 
ical welfare  of  the  needy  poor,  which 
are  dependent  for  their  support  mainly 
upon  private  contributions,  and  in  the 
management  of  which  the  element  of 
private  gain  is  entirely  wanting."  Re 
Free  or  Reduced  Rate  Teleph.  Service 
(1917;  Mass.)  P.U.R.1917F,  597.  The 
Commission  quoted  with  approval  from 
its  former  ruling  ((1914)  2  Ann.  Rep. 
Mass.  P.  S,  C.  224)  in  the  case  of  rail- 
road and  street  railwav  service  in  which 
the  statute  was  interpreted  as  follows: 
"The  words  'charitable  purposes'  are 
capable  of  broad  construction.  See  Jack- 
son V,  PhUlips  (1867)  14  Allen  (Mass.) 
539.  Churches,  religious  organizations, 
schools,  and  colleges  are  all  public  chari- 
ties within  the  meaning  of  the  law. 
There  are  special  statutes  providing  for 
reduced  rates  for  school  children.  In 
the  judgment  of  the  Commission  it  would 
not  be  consistent  with  the  public  inter- 
est to  permit  common  carriers  to  grant 
free  or  reduced  rate  service  for  any  and 
all  kinds  of  religious  and  educational 
institutions.  Rather  should  the  opera- 
tion of  this  exception  to  the  general  pro- 
hibition be  limited  to  needy  classes, — 
such  as  the  inmates  of  hospitals,  of 
homes  for  the  aged,  of  orphans'  homes, 
of  day  nurseries,  to  such  enterprises  as 
mothers'  outings  and  other  similar  un- 
dertakings supported  by  benevolent  and 
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charitable  societies  and  intended  for  the 
relief  of  suffering  or  to  furnish  oppor- 
tunities for  health  to  needy  children  and 
women  and  to  others  unable  from  their 
own  resources  to  provide  the  requisite 
opportunities.  Trips  for  school  children, 
perhaps  to  visit  the  State  House,  Sun- 
day-School picnics,  outings  of  athletic 
associations  and  clubs,  and  other  similar 
purposes,  which  are  mainly  for  pleasure, 
and  not  intended,  primarily,  to  relieve 
any  real  suffering  or  need,  are  not,  in 
the  judgment  of  the  Conunission,  chari- 
table purposes  to  which  the  carriers 
ought  to  contribute  by  granting  free  or 
reduced  rate  service  not  available  to  the 
general   public." 

Under  the  California  Public  Utilities 
Act  authorizing  public  utilities,  other 
than  common  carriers,  to  grant  free  or 
reduced  rate  service  to  charities,  public 
institutions,  fairs,  and  other  public  ex- 
positions and  celebrations,  a  telephone 
company  may  furnish  service  at  reduced 
rates  to  clergymen,  but  cannot  grant 
reduced  rates  to  lodges,  clubs,  and  fra- 
ternal organizations.  Corona  v.  Corona 
Home  Teleph.  &  Teleg.  Co.  (1915;  Oal.) 
P.U.R.1915P,  1014. 

Under  the  Colorado  Public  Utilities 
Act  authorizing  the  granting  of  free  or 
reduced  rates  to  charitable  institutions 
and  to  persons  exclusively  engaged  in 
charitable  work,  and  to  the  physicians, 
surgeons,  and  employees  of  the  utility, 
it  was  held  that  a  railroad  company  may 
transport  provisions  and  other  freight 
at  a  free  or  reduced  rate  to  a  hospital 
maintained  as  a  charitable  institution 
by  its  employees'  relief  association,  but 
that  it  may  not  furnish  free  or  reduced 
rate  transportation  to  physicians  and 
surgeons  employed  by  its  employees'  re- 
lief association,  where  they  do  not  devote 
their  entire  time  to  the  work  of  the 
association,  unless  the  physicians  and 
surgeons  are  in  the  service  of  the  rail- 
road as  such.  Cochems  v.  Denver  &  R. 
G.  R.  Co.  (1915;  Colo.)  P.U.R.1916A, 
905. 

Under  a  statute  exempting  real  estate 
owned  b}'  any  religious  corporation,  used 
exclusively  as  a  place  of  public  wor- 
ship, from  the  payment  of  any  charge 
for  water  furnished  by  the  city,  no 
charge  can  be  made  for  water  furnished 
for  the  operation  of  a  pipe  organ  in  a 
church  which  was  used  exolusivelv  in 
public  religious  services.  Bay  Ridge  Re- 
formed Dutch  Church  v.  Kew  York 
(1914)  162  App.  Div.  49,  146  N.  Y. 
Supp.  1014. 

The  Maine  statute  (chap.  129,  §  32, 
Pub.  Laws  1913)  authorizes  public  utili- 
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ties  to  furnish  ^'service  at  free  or  re- 
duced rates  for  charitable  or  benevolent 
purposes,  provided  the  same  be  approved 
by  the  Commission." 

Under  this  statute  a  gas  company  was 
permitted  to  furnish  service  at  reduced 
rates  to  the  Qood  Samaritan  Home  at 
Bangor,  on  the  ground  that  it  was  a 
benevolent  and  charitable  organization. 
Re  Bangor  Gaslight  Co.  (1915;  Me.) 
P.U.R.1916A,  135. 

And  a  light  and  water  company  was 
permitted  to  grant  reduced  rates  to 
certain  churches,  chapels,  missions,  li- 
braries, and  a  mechanics'  institute.  Re 
Mumford  Falls  Light  &  Water  Co.  (1915; 
Me.)  P.U.R.1915A,  616. 

Likewise  under  this  statute  a  railroad 
company  was  permitted  to  furnish  free 
transportation  in  the  form  of  trip  passes 
to  members  of  the  operating  staff  em- 
ployed at  railroad  branches  of  the  Young 
Men's  Christian  Association,  and  to  de- 
pendent members  of  their  families;  to 
members  of  the  staff  of  Maine  Anti- 
tuberculosis Ajssociation;  to  members  of 
staff,  chiefly  to  district  nurses  engaged 
in  tuberculosis  work,  of  the  Washing- 
ton County  Antituberculosis  Association; 
to  members  of  the  operating  staff  of  the 
Maine  Seacoast  Missionary  Society;  to 
members  of  Maine  Children's  Home  So- 
ciety with  children  in  charge;  to  mem- 
bers of  staff  of  the  Children's  Aid  So- 
ciety, of  Maine,  with  children  in  charge; 
to  Sisters  pf  the  Catholic  Church;  to 
members  of  staff,  with  children  in  charge, 
of  Lewiston  and  Auburn  Children's 
Home.  Free  transportation  in  form  of 
annual  or  term  passes  to  state  and  as- 
sistant secretaries  of  Y.  M.  C.  A.  and  to 
members  of  the  Salvation  Army;  re- 
duced rate  transportation  to  persons  en- 
gaged exclusively  in  charitable  and 
benevolent  work  on  account  of  certain 
named  institutions,  or  who  are  the  sub- 
jects of  charity  or  benevolence  in  such 
institutions,  and  reduced  rate  transpor- 
tation to  student  preachers  of  the  Ban- 
gor Theological  Seminary.  Re  Maine 
C.  R.  Co.  (1915;  Me.)  P.U.R.1915A,  135. 

Under  the  above  statute  the  Maine 
Commission  also  authorized  the  granting 
of  service  free  of  charge  or  at  reduced 
rates  for  the  following  purposes: 

— ^free  transportation  and  storage  of 
excess  baggage  of  a  certain  named  blind 
man.  Re  Maine  C,  R.  Co.  (1915.  Me.) 
P.U.R.1915E,   961    (abstract); 

— ^free  transportation  of  household 
goodn  of  a  certain  named  poor  person. 
Re  Bangor  &  A.  R.  Co.  (1915;  Me.) 
P.U.R.1915E,  961  (abstract) ; 
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— free  water  to  certain  named  poor 
persons,  Re  Kingfleld  Water  Co.  (1915; 
Me.)   P.U.R.1915E,  961   (abstract); 

— ^reduced  transportation  rates  to  a 
charity  bazaar,  Re  Cumberland  County 
Power  &  Light  Co.  (1915;  Me.)  P.U.R. 
1915E,  961   (abstract). 

The  Wisconsin  Commission  has  held 
that  churches  should  not  receive  free 
water  service,  but  should  pay  on  the 
ordinarv  private  service  basis.  Smith 
V.  City 'Water  Co.  (1915;  Wia.)  P.U.R. 
1916B,  1068. 

In  Botts  V.  Brookfield  (1917)  4  Mo. 
P.  S.  C.  631,  P.U.R.1917D,  224,  it  wa& 
held  that  a  municipally  owned  utility 
was  guilty  of  unlawful  discrimination 
in  furnishing  water  free  to  churches 
while  charging  other  consumers  for  a 
like  service. 

In  Re  Carrier  Mills  Utilities  Co. 
(1917;  HL)  P.U.R.1918C,  133,  the  Illinois. 
Commission  held  that  furnishing  free 
service  to  churches  in  compliance  with 
franchise  provisions  constituted  an  un- 
lawful discrimination  for  the  reason  that 
such  service  cannot  be  regarded  as  com- 
pensation to  the  municipality  for  the 
privilege  accorded  the  utility  within  the 
rule  that  the  furnishing  of  free  service 
to  a  municipality  in  compliance  with 
franchise  provisions  does  not  constitute 
a  discrimination  in  so  far  as  it  may  be 
regarded  as  a  reasonable  compensation 
for  the  right  to  occupy  the  streets. 

The  Interstate  Commerce  Act,  which 
was  one  of  the  early  statutes  prohibiting 
discrimination  in  rates,  and  which  is  re- 
ferred to  in  numerous  cases,  expressly 
provides  that  nothing  therein  "shall  pre- 
vent the  carriage,  storage,  or  handling  of 
property  free  or  at  reduced  rates  .  .  . 
for  charitable  purposes  ...  or  the 
free  carriage  of  destitute  and  homeless 
persons  transported  by  charitable  so- 
cieties, and  the  necessary  agents  em- 
ployed in  such  transportation,  ... 
[nor]  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  re- 
ligion, or  to  municipal  governments  for 
the  transportation  of  indigent  persons,, 
or  to  inmates  of  the  National  Home  or 
State  Homes  for  Disabled  Volunteer  Sol- 
diers and  of  Soldiers'  and  Sailors'  Or- 
phan Homes,  including  those  about  to 
enter  and  those  returning  home  after 
discharge  under  arrangements  with  the 
boards  of  managers  of  said  homes. ''^ 
Act  of  Feb.  4,  1887,  24  Stat,  at  L.  379, 
chap.  104,  §  22,  as  amended  by  Act  of 
March  2,  1899,  25  Stat,  at  L.  862,  chap. 
382,  Comp.  Stat.  1916,  §  8595. 
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OREX^tON  SUPREME  COURT. 

(Deimrtment  Xo.   1.) 

CLARENCE  W.  WEST,  Respt., 

V. 

DANIEL  KERN,  Appt. 

(—  Or.  —,  171  Pac.  413.) 

Evidence  —  liability  of  owner  for  injury 
by  antoniobile  —  suflficiency. 

1.  One  injured  by  the  negligent  use  of  an- 
otlier's  automobile  makes  a  prima  facie  case 
for  damages  against  the  owner  by  proof  of 
ownership  of  the  car  and  that  the  driver 
was  the  owner's  agent,  without  proving  his 
authority  with  respect  to  the  operation  of 
the  car,  since  such  authority  may  be  pre- 
sumed. 

For  other  cases ,  see  Evidence^  II.  e,  4t  *w 
Dig,  X-o2  y.  8. 

Appeal  —  conclusiveness  of  verdict. 

2.  A    verdict    which    there   is    some   evi- 
dence to  support  is  conclusive  on  appeal. 
For  other  caseSy  see  Appeal  and  Error,  VII. 

I,  2,  o,  in  Dig.  1-^2  N.  S. 

(March  12,  1918.) 

4  PPEAL  by  defendant  from  a  judgment 
1\  of  the  Circuit  Court  for  Multnomah 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries 
resulting  from  a  collision  with  defendant's 
automobile  alleged  to  have  been  caused  by 
the  negligence  of  his  servants.    Affirmed. 

Statement  by  Harris,  J.: 

The  defendant,  Daniel  Kern,  has  appealed 
from  a  judgment  obtained  against  him 
by  the  plaintiff,  Clarence  VV.  West,  for  in- 
juries resulting  from  a  collision  with  an 
automobile  in  the  city  of  Portland.  Law- 
rence R.  Kern  is  a  nephew  of  Daniel  Kern. 
Fidelo  Lopez  worked  as  gardener  and  "all- 
around  man  around  the  house"  of  Daniel 
Kern,  who  resided  on  the  east  side  of  the 
Willamette  river.  East  Burnside  street 
extends  east  and  west.  East  Twentv-second 
street  runs  north  and  south  and  intersects 
East  Burnside  street.  The  plaintiff  was 
riding  a  motorcycle  going  west  along  the 
north  side  of  East  Burnside  street,  intend- 
ing to  proceed  across  and  beyond  East 
Twenty- second  street.  Lawrence  R.  Kern 
and  Fidelo  Lopez,  with  Lopez  at  the  wheel, 
were  traveling  east  along  the  south  side 
of  East  Burnside  street  in  an  automobile 
owned  by  Daniel  Kern,  intending  to  turn 
to  the  left  and  go  north  on  East  Twenty- 
second   street.     Instead  of   passing  around 


Xoto.  —  As  to  making  prima  facie  case  of 
responsibility  for  negligence  of  driver  of 
automobile  by  proof  of  defendant's  owner-, 
ship  of  car  or  employment  of  driver,  see  an- 
notation following  this  case,  post,  924. 
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the  center  of  the  intersection  of  the  two 
streets,  the  driver  of  the  automobile  ''cut 
the  corner"  and  struck  and  seriously  in- 
jured the  plaintiff,  who  was  proceeding 
west  on  the  motorcycle. 

The  complaint  alleges  that  "said  auto- 
mobile was,  with  the  consent  and  know- 
ledge and  direction  of  said  defendant,  be- 
ing operated  by  certain  agents  and  employ- 
ees of  said  defendant,  who  were  then  and 
there  driving  said  automobile  in  behalf  of 
said  defendant,  and  within  the  scope  of 
their  employment  and  authority  for  said 
defendant." 

Messrs.   Wilbur,   Spencer,   A  Beckett, 

for  appellant: 

A  prima  facie  case  is  not  made  out  by 
showing  that  the  defendant  in  an  action 
to  recover  for  an  injury  occasioned  by  an 
automobile  was  the  owner  of  the  machine. 

White  Oak  Coal  Co.  v.  Rivoux,  88  Ohio 
St.  IS,  46  L.R.A.(N.S.)  I09I,  102  N.  E. 
302,  Ann.  Cas.  1914C,  1082;  Patterson  v. 
Milligan,  12  Ala.  App.  324,  66  So.  914. 

Ownership  is  not  the  real  test,  but  the 
real  test  is,  Was  the  party  at  the  time  do- 
ing any  act  in  the  furtherance  of  the  com- 
pany's business? 

Dalrymple  v.  Covey  Motor  Car  Co.  66 
Or.  541,  48  L.R.A.(N.S.)   424,  136  Pac.  9L 

Mr.  F.  C.  Howell  also  for  appellant. 

Messrs.  Malarkcy,  Seabrook,  &  Dibble 
for  respondent. 

Harris,  J.,  delivered  the  opinion  of  the 
court: 

The  only  error  assigned  by  the  defend- 
ant arises  out  of  the  refusal  of  the  court 
to  direct  a  verdict  in  favor  of  the  defend- 
ant. This  assignment  of  error  is  predicated 
upon  the  contention  that  there  was  no  evi- 
dence to  show  that  Lawrence  R.  Kern  was 
an  agent  of  Daniel  Kern;  that,  although 
Lopez  was  employed  as  a  gardener  and  "an 
.all-around  man  around  the  house,'' -he  waa 
acting  beyound  the  scope  of  his  employ- 
ment when  driving  the  automobile;  and 
that  therefore  there  was  no  evidence  upon 
which  the  jury  could  find  that  the  automo- 
bile was  being  driven  by  a  servant  or  serv- 
ants of  the  defendant  while  acting  within 
the  scope  of  their  employment.  The  plain- 
tiff argues  that  the  motion  for  a  directed 
verdict  was  properly  denied  for  two  reasons : 
First,  because  the  admission  by  the  defend- 
ant that  he  owned  the  automobile  was 
prima  facie  evidence  that  the  car  was  be- 
ing driven  for  him  and  by  his  servant  or 
servants;  and  second,  because,  independent 
'  of  the  admission  of  ownership^  there  was 
evidence  to,  support  a  finding  that  the  au- 
tomobile was  being  driven  for  the  defend- 
ant by  his  servant  or  servants. 
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Daniel  Kern  admitted  that  he  owned  the 
automobile  which  struck  the  plaintiff;  he 
denied  that  Lawrence  R.  Kern  was  hia 
agent;  and,  while  admitting  that  Lopez 
was  his  servant,  he  denied  that  Lopez  had 
any  duties  to  perform  in  connection  with 
the  automobile.  Tlie  defendant  says  in  hia 
brief  that  the  court  permitted  the  case  to 
go  to  the  jury  upon  the  theory  that  a  prima 
facie  case  had  been  made  out  by  his  admis- 
sion that  he  owned  the  automobile,  plus 
the  fact  that  the  driver  was  his  employee. 
The  defendant  takes  the  position  that  "if 
a  prima  facie  case  is  ever  established  in 
such  an  action  as  this,  two  facts  must  con- 
cur: (1)  The  ownership  of  the  automobile 
by  the  defendant;  (2)  that  it  was  operated 
by  an  employee  whose  duty  it  was  to  drive 
the  car  and  care  for  it.  In  other  words,  he 
must  be  the  regularly  employed  and  acting 
chauffeur." 

The  rule  contended  for  by  the  defendant, 
is  the  doctrine  of  some  jurisdictions.  WTiite 
Oak  Coal  Co.  v.  Rivoux,  88  Ohio  St.  18,  46 
L.R.A.(KS.)  1001,  102  N.  E.  302,  Ann.  Cas. 
1014C,  1082;  Trombley  v.  Steven s-Duryea 
Co.  206  Mass.  616,  02  X.  E.  764,  2  N.  C.  C. 
A.  806;  Lotz  v.  Hanlon,  217  Pa.  339,  10  L. 
R.A.(X.S.)  202,  118  Am.  St.  Rep.  922,  66 
Atl.  525,  10  Ann.  Cas.  731 ;  Berry,  Automo- 
biles, 2d  ed,  §  617,  p.  700;  Babbitt,  Motor 
Vehicles,  §  559;  Huddy,  Automobiles,  3d 
ed.  §§  281,  283.  Other  jurisdictions  have 
adopted  a  more  liberal  rule. 

In  Joyce  v.  Capel,  8  Car.  &  P.  370,  the 
plaintiff  averred  that  he  was  in  possession 
of  a  lug-boat  and  that  the  bark  of  the  de- 
fendants, navigated  by  their  servant,  was, 
by  hia  negligence,  run  against  the  lug-boat. 
A  witness,  who  was  on  board  the  lug-boat, 
stated  that  he  saw  the  name  of  Capel  on  the 
barge,  and  the  No.  3055;  but  that,  when  the 
men  in  the  employ  of  the  defendants  were 
shown  to  him  at  their  wharf,  he  could  not 
identify  the  Imrgeman  who  steered  the 
barge.  It  was  proved  that  the  No.  1055 
was  the  number  belonging  to  the  barge  of 
the  defendants.  For  the  defendants  it  was 
urged  that  it  had  not  been  shown  that  the 
barge  was  navigated  by  the  defendants*  ser- 
vant at  the  time,  and  that  the  barge  might 
have  been  taken  by  someone  else,  or  that  it 
might  have  been  on  hire.  But  it  was  ruled 
by  Lord  Denman  that  "if  the  barge  was  on 
hire,  that  will  be  for  the  defendants  to  show. 
The  barge  being  the  barge  of  the  defendants, 
there  is  prima  facie  evidence  that  the  barge- 
man was  their  servant  till  they  explain 
it." 

In  1  Shearman  &  RedfXeld  on  Negligence, 
6th  ed.  §  158,  the  authors  say  that  "wlien 
the  plaintiff  has  suffered  injury  from  the 
negligent  management  of  a  vehicle,  such  as 
a  boat,  car,  or  carriage,  it  is  sufficient  prima 


facie  evidence  that  the  negligence  was  im- 
putable to  the  defendant,  to  show  that  he- 
was  the  owner  of  the  thing,  without  prov- 
ing affirmatively  that  the  person  in  charge 
was  the  defendant's  servant.  It  lies  with 
the  defendant  to  show  that  the  person  in 
charge  was  not  his  servant,  leaving  him  to 
show,  if  he  can,  that  the  property  was  not 
under  his  control  at  the  time,  ajid  that  the 
accident  was  occasioned  by  the  fault  of  a 
stranger,  an  independent  contractor,  or 
other  person,  for  whose  negligence  the  own- 
er would  not  be  answerable." 

The  excerpt  taken  from  Shearman  &  Red- 
field  on  Negligence  is  quoted  with  approval 
in  Houston  v.  Keats  Auto  Co.  85  Or.  125, 
129,    166    Pac.    531. 

In  Vonderhorst  Brewing  Co.  v.  Amrhine, 
98  Md.  406,  56  Atl.  833,  there  was  evidence 
showing  that  the  wagon  which  collided  with 
the  plaintiff  was  owned  by  the  Vonderhorst 
Brewing  Company,  and  there  was  also  evi- 
dence that  the  wagon  which  ran  into  plain- 
tiff's team  had  on  it  the  name  of  the  Von- 
derhorst Brewing  Company.  It  was  held 
that  these  facts  were  sufficient  to  justify 
the  jury  in  concluding  that  the  driver  of 
the  wagon  was  the  agent  of  the  owner  of  the 
wagon.  The  court  there  says:  *'It  is  a 
reasonable  presumption  that  a  person  driv- 
ing the  team  of  another  is  the  agent  or  ser- 
vant of  the  owner  of  the  team,  unless  it  be 
shown  by  the  owner  of  the  team  that  the 
contrary  is  the  fact." 

In  Geiselman  v.  Schmidt,  106  Md.  580, 
586,  68  Atl.  205,  the  plaintiff  offered  evi- 
dence tending  to  prove  that  the  horse  and 
wagon  driven  against  the  plaintiff  belonged 
to  the  defendant,  and  the  court  ruled 
that  "the  jury  might  reasonably  conclude 
that  the  driver  was  his  agent." 

In  Norris  v.  Kohler,  41  N.  Y.  42,  1  Am. 
Neg.  Cas.  324,  it  appeared  that  William  H. 
Norris,  who  was  killed  while  standing  on 
the  sidewalk  peddling  vegetables,  was  struck 
by  the  pole  of  a  wagon  to  which  a  span  of 
runaway  horses  was  attached.  The  run- 
away team  was  proved  to  be  owned  by  the 
defendant,  and  the  name  of  the  defendant 
was  on  the  rear  of  the  wagon.  It  was  urged 
on  appeal  that  it  had  not  been  shown 
that  the  person  driving  the  team  was  in  the 
service  of  the  defendant.  The  court  dis- 
posed of  the  objection  thus:  **0n  the  second 
point,  whether  the  driver  of  the  wagon  was 
the  servant  of  the  defendant,  the  evidence 
consisted,  first,  of  the  fact  of  ownership. 
The  property  l>eing  proved  to  belong  to  the 
defendant,  it  is  urged  that  a  presumption 
arises  that  it  was  in  use  for  his  benefit,  and 
on  his  own  account.  This  argument,  I 
think,  is  a  sound  one.  The  ownership  of 
personal  property  draws  to  it  the  posses- 
sion.   The  owner  is  entitled  to  have  and  to 
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keep  possession,  and  no  other  person  can 
justly  obtain  possession  until  some  act  of 
authority  from  the  owner  is  proved.  Own- 
<*rship  implies  possession,  and  possession  is 
in  subordination  to  title.  No  proof  was 
*?iven  in  the  present  case,  separating  the 
ownership  from  the  possession  and  the  pre- 
sumption of  law  is  that  the  wagon  and 
horses  of  the  defendant  were  in  use  in  his 
service,  and  on  his  account." 

In  Edgeworth  v.  Wood,  58  N.  J.  L.  463, 
468,  33  Atl,  942,  the  plaintiff  was  injured 
by  being  run  over  in  the  public  street  by  a 
wjigon  drawn  by  two  horses,  and  there  was 
evidence  to  show  that  the  United  States  Ex- 
press Company  was  the  owner.  The  court 
held  that  proof  of  ownership  *'i8  sufficient 
to  establish  prima  facie  that  the  wagon, 
being  owned  by  the  company,  was  in  its 
possession,  and  that  whoever  was  driving 
It  was  doing  so  for  the  company." 

In  Knust  v.  Bullock,  59  Wash.  141,  143, 
109  Pac.  330,  the  court  says:  "In  cases  of 
this  kind,  where  it  is  shown  that  the  wagon 
tind  team  doing  damage  belonged  to  the 
defendants  at  the  time  of  the  injury,  that 
fact  establishes  prima  facie  that  the  wagon 
and  team  were  in  possession  of  the  owner, 
and  that  whoever  was  driving  it  was  doing 
so  for  the  owner." 

To  the  same  effect  are  Purdy  v.  Sherman, 
74  Wash.  309,  133  Pac.  440;  Birch  v.  Aber- 
rrombie,  74  Wash.  486,  489,  50  L.R.A.(N. 
S.)   59,  133  Pac.  1020. 

While  there  was  evidence  in  Kahn  v. 
Home  Teleph.  &  Telcg.  Co.  78  Or.  308,  122 
Pac.  240,  and  in  Houston  v.  Keats  Auto  Co. 
85  Or.  125,  166  Pac.  531,  tending  to  show 
that  the  driver  of  the  offending  automobile 
was  an  agent  having  duties  in  connection 
with  the  car,  nevertheless  these  two  cases, 
and  particularly  the  latter,  when  read  in 
the  light  of  the  authorities  cited  in  the  re- 
spective opinions,  plainly  incline  towards 
the  doctrine  that  proof  of  ownership  is 
prima  facie  evidence  that  the  negligence 
was  imputable  to  the  defendant  without 
))roving  affirmatively  that  the  person  in 
<  har^e  was  the  defendant's  servant.  In- 
deed, the  opinion  in  Houston  v.  Keats 
Auto  Co.  supra,  may  be  regarded  as  a  prec- 
edent supporting  the  contention  of  the  plain- 
tiff here;  for  this  court,  speaking  through 
Mr.  Justice  McCamant,  expressly  stated 
that  "the  admission  of  ownership  made  by 
the  defendants  in  the  case  at  bar  was  there- 
fore sufficient  to  make  out  a  prima  facie 
case  on  the  controverted  questions." 

This  rule  proceeds  on  the  theory  that  the 
facts  are  peculiarly  within  the  knowledge 
of  the  defendant  and  that  he  can  easily 
furnish  the  neco«sary  evidence  to  show  that 
the  vehicle  was  not  being  used  for  him, 
if  such  is  the  fact.     If  it  be  said  that  this 


rule  occasionally  imposes  a  hardship  upon 
a  defendant,  the  answer  is  that  a  less  lib- 
eral rule  would  more  frequently  result  in 
hardship  to  a  plaintiff.  We  adhere  to  the 
doctrine  towards  which  the  opinion  in 
Kahn  v.  Home  Teleph.  &  Teleg.  Co.  supra, 
inclines,  and  for  which  the  opinion  in  Hcua- 
ton  V.  Keats  Auto  Co.  supra,  pronounces, 
and  we  hold  that  proof  of  ownership  makes 
a  prima  facie  case  against  the  owner. 

This  conclusion,  it  is  true,  does  not  en- 
tirely harmonize  with  the  disposition  made 
of  the  case  of  Smith  v.  Burns,  71  Or.  133, 
L.R.A.  1915A,  1130,  135  Pac.  200,  142  Pac. 
352,  Ann.  Cas.  1916A,  066.  A  verdict  was 
returned  against  both  Burns,  the  owner, 
and  Grossman,  the  driver  of  the  automobile, 
and  on  appeal  the  judgment  against  Burns 
was  annulled.  If  the  fact  that  Burns  owned 
the  car  made  a  prima  facie  case  of  lia- 
bility against  him,  then  there  was  some  le- 
gal evidence  to  support  the  verdict  and  the 
court  was  powerless  to  set  it  aside.  Sulli- 
van V.  Wakefield,  65  Or.  628,  535,  133  Pa«. 
641.  And  hence  the  fact  that  the  court  did 
set  aside  the  verdict  would  imply  that  proof 
of  ownership  does  not  make  a  prima  facie 
case  if  it  be  assumed  that  the  rule  an- 
nounced in  Sullivan  v.  W' akefield  was  kept  in 
mind.  The  only  question  discussed  in  Smith 
V.  Burns  was  w^hether  the  court  should  have 
directed  a  verdict  for  Burns;  and  the  deci- 
sion of  that  question  turned  on  the  fact 
that  "Gossman  was  not  running  the  machine 
for  the  purpose  for  which  Burns  owned  and 
kept  it,  but  solely  for  his  own  private  pur- 
pose, without  tlie  knowledge  or  direction 
of  Burns." 

The  owner  was,  of  course,  exempt  from 
liability  if  Gossman  was  running  the  car 
"solely  for  his  own  private  purpose,  with- 
out the  knowledge  or  direction  of  Burns." 
In  Smith  v.  Burns  it  was  decided  that  the 
evidence  showed  that  Gossman  had  the  car 
for  his  own  use  without  the  knowledge  or 
direction  of  its  owner,  and  on  that  fact  it 
was  held  that  Burns  was  not  liable.  The 
question  of  whether  or  not  proof  of  the  own- 
ership of  the  offending  automobile  made 
a  prima  facie  case  of  liability  was  not  dis- 
cussed in  the  opinion;  nor,  assuming  that 
proof  of  ownership  made  a  prima  facie  case, 
was  any  notice  taken  of  the  question  of 
whether  or  not  the  court  can  under  the  pres- 
ent form  of  our  Constitution  grant  a  non- 
suit, or  direct  or  set  aside  a  verdict  when 
the  court  thinks  that  the  evidence  overcomes 
the  prima  facie  case  made  by  mere  proof 
of  ownership.  The  precedents  principally 
relied  upon  in  Smith  v.  Burns  are  taken 
from  the  state  of  Washington;  but  it  must 
be  remembered  that,  while  the  courts  of 
that  state  recognize  the  rule  that  proof  of 
ownership  makes  a  prima  facie  case  of  lia- 
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bility,  they  also  exercise  tb6  power,  which 
the  courts  of  Oregon  once  possesst^d,  of  set- 
tin<v  aside  a  verdict  when  it  is  against  the 
•clear  weight  of  the  evidence.  Series  v. 
SerKs,  35  Or.  289,  57  Pac.  fi34;  Ludberg 
V.  Rarghoorn,  73  Wash.  476,  131  Pac.  1165. 
While  the  court  did  not,  in  Smith  v.  Burns, 
squarely  decide  that  proof  of  ownership 
does  or  does  not  make  a  prima  facie  case 
against  the  owner  of  the  automobile,  yet 
in  the  final  analysis,  if  such  proof  does  make 
a  prima  facie  cave,  it  would  furnish  some 
evidence  of  liability,  and  the  court  would 
therefore  be  precluded  from  re-examining 
the  fact  tried  and  determined  by  the  jury. 
Although  Smith  v.  Burns  and  the  instant 
case  cannot  be  completely  harmonized  when 
the  former  ease  is  analyzed  in  the  light  of 
the  rule  established  in  Sullivan  v,  Wake- 
field, yet  we  do  not  regard  Smith  v.  Bums 
as  a  precedent  holding  that  proof  of  owner- 
ship does  not  make  a  prima  facie  case  of 
liability,  for  the  reason  that  the  question 
is  not  discussed,  or  even  noticed,  in  the 
opinion. 

However,  the  prima  facie  case  which  is 
made  out  from  the  admission  of  ownership 
is,  in  the  instant  case,  supplemented  by 
other  evidence.  While  the  evidence  was 
circumstantial,  nevertheless  there  was  evi- 
dence from  which  the  jury  could  conclude 
that  the  automobile  was  being  driven  by 
agents  of  the  defendant  acting  within  their 
authority.  A  complete  statement  of  all 
the  evidence  would  not  serve  any  good  pur- 
pose. It  is  sufficient  to  say  that  we  have 
carefully  examined  the  entire  transcript 
of  the  testimony  and  find  that  there  are 
many  facts  which,  when  construed  together 
and  with  relation  to  each  other,  form  a 
•chain  of  clrcumstaooes  tending  to  show  that 
the  persons  were  driving  the  car  in  behalf 
of  defendant  and  within  the  scope  of  their 
authority.  The  court  told  the  jury  in  the 
plainest  language  that  the  plaintiff  could 
not  recover  unless  he  proved  that  the  auto- 
mobile was  being  driven  with  the  consent 
and  knowledge  of  the  defendant  and  by  his 
agent  or  agents  acting  within  the  scope  of 
their-  employment.  The  verdict  is  irrefu- 
table evidence  that  the  jury  found  that  the 
•car  was  being  driven  by  agents  of  the  de- 
fendant while  acting  within  the  scope  of 
their  authority.  It  is  not  for  us  to  say 
whether  we  think  the  evidence  preponder- 
ates for  or  against  the  defendant.  The  deci- 
sion of  that  question  was  for  the  jury,  and 
by  their  verdict  they  have  decided  the  ques- 
tion against  the  defendant.  We  cannot 
affirmatively  say  that  there  was  no  evidence 
to  support  the  verdict,  and  the  verdict  of 
the  jury  is  therefore  a  finality.     Sullivan 


V.    Wakefield   and   Kahn   v.   Home  Telcph. 
&  Teleg.  Co.  supra. 

The  judgment  is  affirmed. 

McBrlde,  Ch.  J.,  and  Benson  and  Mc- 
Camant,  JJ.,  concur. 

A  petition  for  rehearing  having  been  de- 
nied, McCamant,  .  J.,  on  April  9,  1918. 
handed  down  the  following  response  ( — 
Or.  — ,  171  Pac.  1050)  : 

Defendant's  petition  for  a  rehearing  is 
directed  chiefly  to  so  much  of  the  opinion 
of  the  court  as  holds  that  ownership  of  the 
car  is  sufficient  to  make  out  a  prima  facie 
case  as  to  the  responsibility  of  the  owner 
for  the  acts  of  the  driver  ol  the  car. 

The  opinion  of  Mr.  Justice  Harris  is  in 
entire  harmony  with  that  of  Mr.  Justice 
Bean  in  Dalrymple  'v.  Covey  Motor  Car 
Co.  06  Or.  641,  48  L.R.A.(N.S.)  424,  135 
Pac.  91,  on  which  defendant  relies.  In 
every  case  where  a  plaintiff  sues  to  recover 
damages  for  injuries  sustained  in  a  collision 
with  an  automobile,  the  burden  devolves 
on  plaintiff  to  prove  that  the  automobile 
was  negligently  operated,  and  that  the  de- 
fendant is  responsible  for  the  acts  of  the 
driver.  Unless  he  makes  out  a  prima  facie 
case  on  these  propositions,  he  is  not  enti- 
tled to  go  to  the  jury.  The  foregoing  are 
the  ultimate  questions  to  be  determined,  but 
proof  that  defendant  is  the  owner  of  tlie  au- 
tomobile creates  a  presumption  from  which 
the  jury  may  infer  that  the  automobile  at 
the  time  of  the  accident  was  being  used  for 
the  defendant's  purposes,  and  that  the  driver 
was  the  defendant's  agent.  The  opinion  of 
Mr.  Justice  Bean  in  Dalrymple  v.  Covey 
Motor  Car  Co.  supra,  logically  supports  the 
conclusions  of  Mr.  Justice  Harris.  It  is 
held  in  the  Dalrymple  Case  that  proof  of 
ownership  of  the  automobile  is  helpful  in 
determining  the  ultimate  question  of  re- 
sponsibility for  the  acts  of  the  driver.  That 
only  is  helpful  in  determining  an  issue  of 
fact  which  is  evidence  in  support  of  the  con- 
tention of  one  or  the  other  of  the  parties. 
If  plaintiff  in  the  instant  case  offered  any 
evidence  tending  to  show  the  responsibility 
of  the  defendant  for  the  acts  of  Lopez  and 
Lawrence  R.  Kern,  he  was  entitled  to  go  to 
the  jury  on  this  question. 

An  automobile  is  a  valuable  piece  of  per- 
sonal property.  It  is  ordinarily  driven 
by  the  owner  or  his  agent.  Proof  of  own- 
ership therefore  logicaJly  tends  to  prove  re- 
sponsibility of  the  owner  for  the  acts  of  the 
party  in  charge.  If,  as  is  suggested  in 
the  petition,  the  automobile  is  stolen  while 
the  owner  is  away  from  home,  the  owner  is 
able  to  prove  this  fact.  The  rules  of  law 
on  the  subject  of  the  burden  of  proof  have 
for  their  purpose  the  establishment  of  the 
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material  facts  in  tlie  moat  convenieiit  way. 
In  the  administration  of  justice  it  is  often 
wise  to  place  the  ultimate  burden  of  proof 
on  the  party  best  able  to  sustain  it. 

Where  goods  are  intrusted  to  a  carrier  i 
in  orood  condition  and  delivered  by  it  in  bad 
condition,  the  burden  is  on  the  carrier  to 
show  that  the  injury  was  caused  by  some 
force  or  agency  for  which  the  carrier  is  not 
responsible.      Wells   v.   Great   Northern   R. 
Co.  50  Or.   165,  174,  34  L.R.A.(N.S.)    818, 
825,  114  Pac.  92,  116  Pac.  1070,  1  N.  C.  C. 
A.  659.    Where  a  debtor  transfers  his  prop- 
erty to  a  near  relative  to  the  disadvantage 
of  iiis  creditors,  the  burden  devolves  on  the 
grantee  to  show  that  the  transfer  was  made 
in  good  faith  and  for  a  valuable  consider- 
ation.   Marks  v.  Crow,  14  Or.  382,  31)5,  396, 
13  Pac.  55;   Mendenhall  v.  Elwert,  36  Or. 
375,  384,  52  Pac.  22,-  59  Pac.  805 ;  Wright 
V.    Craig,    40  Or.   191,   195,   66  Pac.   807. 
Proof    that    defendant     owns    a    railroad 
creates    a    presumption   that   defendant    is 
operating    the    railroad.     Peabody   v.    Ore- 
gon R.  &  Nav.  Co.  21  Or.  121,  134,  12  L.R.A. 
823,  26  Pac.  1053.     In  all  these  cases  the 
party  most  familiar  with  the  facts  and  best 
able  to  furnish  the  evidence  is  charged  ulti- 
mately with  the  burden  of  proof. 

A  citizen  who  is  injured  by  an  automo 
bile  negligently  operated  is  usually  unin- 
formed as  to  the  party  operating  the  car. 
If,  in  maintaining  the  burden  of  proof  as  to 
the  owner's  responsibility,  he  were  denied 
the  benefit  of  the  presumption  arising  from 
the  ownership  of  the  car,  in  many  cases  he 
would  fail,  although  under  the  facts  enti- 
tled to  prevail. 


It  is  usually  possible  for  the  party  in- 
jured to  prove  the  ownership  of  the  car  by 
which  he  is  injured.  The  car  is  required 
to  carry  a  conspicuous  number  plate. 
Laws  1917,  p.  264.  By  the  aid  of  this 
number  the  ownership  of  the  car  may  be 
determined  from  the  public  records.  Laws 
1917,  pp.  261,  262. 

If  it  be  held  that  on  proof  of  negligence 
and  proof  that  defendant  owns  the  car  the 
burden  of  proof  shifts,,  the  right  of  a  plain- 
tiff with  a  meritorious  case  is  protected. 
On  the  other  hand,  the  defendant  is  well 
able  to  show  that  the  car  was  driven  by  a 
stranger,  or  on  an  errand  having  no  con- 
nection with  defendant's  business,  if  such 
be  the  fact.  The  rule  announced  in  the 
former  opinion  therefore  tends  to  the  con- 
venient ascertainment  of  all  the  facts 
nuiterial  on  the  question,  of  liability. 

It  is  true,  as  contended  by  defendant, 
that  juries  are  often  influenced  by  sym- 
pathy for  a  plaintiff  who  has  sustained  a 
personal  injury,  and  that  they  do  not 
always  weigh  evidence  discriminatingly  in 
personal  injury  cases.  The  remedy  for  this 
situation  is  to  be  found  in  a  better  ap- 
preciation by  jurors  of  the  obligations  of 
their  oath  and  of  the  importance  of  their 
functions.  The  rules  of  law  cannot  be 
based  on  the  assumpticm  that  jurors  will 
disregard  their  duty. 

In  the  respects  above  noted,  and  in  the 
other  respects  in  which  it  is  attacked,  we 
are  satisfied  of  the  soundness  of  the  former 
opinion,  and  it  is  adhered  to. 

McBrlde,  Ch.  J.,  and  Benson  and  Har- 
ris, JJ.,  concur. 


lotation — Making  prima  fade  case  of  responsibility  for  negligence  of 
driver  of  automobfle  by  proof  of  defendant's  ownership  of  car  or 
employment  of  driver. 


This  note  is  supplementary  to  the  note 
accompanying  White  Oak  Coal  Co.  v. 
Rivoux,  46  L.R.A.(N.S.)   1091. 

As  to  liability  where  automobile  is 
being  used  by  a  member  of  owner's  fam- 
ily, see  note  to  Van  Blaricom  v.  Dodgson, 
L.K.A.1917F,  365y  and  earlier  notes  there 
referred  to. 

It  will  be  noticed  that  the  court  in 
West  v.  KiaiN,  ante,  920,  adopted  the 
rule  that  proof  of  ownership  of  an  auto-> 
mobile  the  negligent  operation  of  which 
has  caused  an  injury  establishes  a  prima 
facie  case  against  the  owner,  although 
in  that  case  there  was  evidence,  in  addi- 
tion to  that  of  defendant's  ownership, 
that  the  person  driving  at  the  time  of 
the  accident  was  his  employee. 
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The  rule  that  .proof  of  ownership  of 
an  automobile  which  has  inflicted  an  in- 
jury makes  a  prima  facie  case  against 
the  owner,  in  an  action  to  recover  for 
the  injury,  was  also  adopted  in  the  fol- 
lowing cases,  decided  since  the  prepara- 
tion of  the  earlier  annotation:  Potts  v. 
Pardee  (1917)  220  N.  Y.  431,  116  N.  E. 
78;  Ferris  v.  Sterling  (1915)  214  N.  T, 
249,  108  N.  E.  406,  Ann.  Gas.  1916D, 
1161;  Stein  v.  Lyon  (1917)  98  Misc. 
687,  163  N.  Y.  Supp.  380;  McCann  v. 
Davison  (1911)  145  App.  Div.  522,  130 
N.  Y.  Supp.  473;  Schreiber  v.  Matlack 
(1915)  90  Misc.  667,"  154  N.  Y.  Supp. 
109;  Limbacher  v.  Fannon  (1918)  102 
Misc.  703,  169  N.  Y.  Supp.  490 ;  Hart- 
*  net  v.  Hudson  (1917)  165  N.  Y.  Supp. 
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1034;  Houston  v.  Keats  Auto  Co.  (1917) 
85  Or.  125,  166  Pac.  531. 

A  contrary  conclusion  was  reached, 
liowever,  in  Lamanna  v.  Stevens  (1915) 
5  Boyce  (Del.)  402,  93  Atl.  962.  The 
same  conflict  is  disclosed  by  the  cases 
cited  in  the  earlier  note. 

A  prima  facie  case  was  held  estab- 
lished in  the  following  cases  by  proof, 
in  addition  to  that  of  ownership  by  the 
defendant  of  the  automobile  causing  the 
injury  for  which  a  recovery  was  sought, 
that  it  was  being  driven  by  one  em- 
ployed bv  the  defendant  to  operate  it: 
Benn  v.  "Forrest  (1914)  130  C.  C.  A. 
277,  213  Fed.  763;  Ward  v.  Teller  Res- 
ervoir &  Irrig.  Co.  (1915)  60  Colo.  47, 
153  Pac.  219;  Gallagher  v.  Gunn  (1915) 
16  Ga.  App.  600,  85  S.  E.  930;  Glass- 
man  V.  Harry  (1914)  182  Mo.  App.  304, 
170  S.  W.  403;  Guthrie  v.  Holmes  (1917) 
—  Mo.  — ,  198  S.  W.  854;  Hartnet  v. 
Hudson,  165  N.  Y.  Supp.  1034;  Kahn 
V.  Home  Teleph.  &  Teleg.  Co.  (1915) 
78  Or.  308,  152  Pac.  240. 

The  view  was  taken  in  Wood  v.  In- 
dianapolis Abattoir  Co.  (1917)  178  Ky. 
188, 198  S.  W.  732,  that  in  order  to  make 
a  prima  facie  case  there  must  be  proof, 
in  addition  to  that  of  ownership,  that 


at  the  time  of  the  injury  the  person 
driving  was  one  whose  duty  it  was  to  op- 
erate the  machine;  and  evidence  that  the 
defendant  owned  the  automobile  which 
caused  an  injury  and  that  it  was  being 
operated  by  the  defendant's  manager 
was  held  sufficient,  not  only  to  prove  his 
authority,  but  also  to  raise  the  presump- 
tion that  he  was  acting  for  the  defend- 
ant, and  to  make  a  prima  facie  case. 

In  Studebaker  Bros.  Co.  v.  Kitts 
(1912)  —  Tex.  Civ.  App.  — ,  152  S.  W. 
464,  proof  of  ownership  by  the  defendant 
in  an  action  to  recover  for  an  injury 
inflicted  by  an  automobile,  and  that  ir 
was  negligently  operated  by  a  servant  of 
the  defendant  at  the  time  of  the  injury, 
was  held  to  make  a  prima  facie  case. 

In  Hartnett  v.  Gryzmish  (1914)  218 
Mass.  258, 105  N.  E.  988,  however,  it  was 
held  that  simple  proof  of  ownership  of 
an  automobile  which  inflicted  an  injury, 
and  that  the  chauffeur  driving  was  in 
the  owner's  c:nploy,  was  not  sufficient 
to  make  out  a  prima  facie  case,  in  the 
absence  of  evidence  as  to  whether  at 
the  time  of  the  injury  the  chauffeur 
was  acting  within  the  scope  of  his  em- 
ployment. J.  T.  W. 


KENTUCKY  COURT  OF  APPEAIiS. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

J.  H.  SEELEY,  Admr.,  etc.,  of  Elmer  Seeley, 

Deceased. 

(180  Ky.  308,  202  S.  W.  638.) 

Master  and  servant  —  duty  to  look  out 

for  track  i>atrol. 

Train  crews  are  under  no  obligation  to. 
look  out  lor  persons  sent  out  by  the  rail- 
road company  to  patrol  the  track  to  watdi 
for  land  slides  so  as  to  render  the  railroad 
company  liable  under  the  Federal  Employ- 
ers' Liability  Act  in  case  one  is  not  discov- 
ered and  is  killed  by  a  train. 
Far  other  cases,  see  Master  and  Servant,  11. 

a,  1,  in  Dig.  1-62  N.  8. 

(April  26,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Laurel  County 
in  favor  of  plRintiif  in  an  action  brought. 
under    the    Federal    Employers'    Liability 


Act,  to  recover  damages  for  the  death  of 
plaintiff's  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  G.  Brock,  H.  J.  John- 
son, and  Benjamin  D.  Warlield,  for  ap- 
pellant: 

The  judgment  in  favor  of  plaintiff  is 
erroneous  and  should  be  reversed. 

Sinclair  v.  Illinois  C.  R.  Co.  129  Ky.  828, 
112  S.  W.  910;  Huddleston  v.  Straight 
Creek  Coal  &  Coke  Co.  138  Ky.  506,  128  S. 
W.  589  J  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Harrod,  132  Ky.  445,  115  S.  W.  699;  Ellis 
v.  Louisville,  H.  &  St.  L.  R.  Co.  165  Ky.  745, 

160  S.  W.  512;  Conniff  v.  Louisville,  H.  & 
St.  L.  R.  Co.  124  Ky.  763,  99  S.  W.  1154; 
Coleman  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
139  Ky.  559,  63  S.  W.  39;  Wickham  v 
Louisville  &  N.  R.  Co.  (Crume  v.  Louisville 
&  N.  R.  Co.)  136  Ky.  288,  48  L.R.A.(N.S.) 
150,  122  S.  W.  154;  Louisville  &  N.  R.  Co.  v. 
Hunt,  142  Ky.  778,  135  S.  W.  288;  Blanken- 
ship  V.  Norfolk  &  W.  R.  Co.  147  Ky.  261, 143 
S.  W.  995;  Bell  v.  Chesapeake  &  0.  R.  Co 

161  Ky.  466,  170  S.  W.  1180;  Chesapeake 
&  O.  R.  Co.  V.  Lang,  135  Ky.  76,  121  S.  W 


Note.  —  The  duty  of  a  railroad  company 
to  keep  a  lookout  for  trackmen  is  discussed 
iu  the  annotation  following  Leighton  v 
Wheeler,  L.R.A.1916F,  564.  And  the  dut) 
of  a  railroad  company  to  warn  track  em- 
L.R.A.1918D. 


ployees  of  the  approach  of  a  train  or  car 
is  discussed  in  the  annotation  following 
Sanders  v.  Chesapeake  &  0.  R.  Co.  L.R.A. 
1916F,  555. 
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993;  Louisville  &  N.  R.  Co.  v.  Holloway, 
]63  Ky.  125,  173  S:  W.  343;  Wilson  v.  Chess 
&  W."  Co.  117  Ky.  5G7,  78  S.  W.  453; 
Bollington  v.  Louisville  &  N.  R.  Co.  125  Ky. 
186,  8  L.R.A.(N.S.)  1045,  100  S.  W.  850; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Finnell,  108  Ky.  135,  57  L.R.A.  266,  55  S. 
W.  902,  7  Am.  Xeg.  Rep.  439;  Louisville  & 
N.  R.  Co.  V.  Williams,  165  Ky.  386,  L.R.A. 
1915E,  613,  176  S.  W.  1186,  9  X.  C.  C.  A. 
368 ;  Louisville  &  N.  R.  Co.  v.  Sawyers,  169 
Ky.  671,  184  S.  W.  1123;  Louisville  &  N.  R. 
Co.  v.  Boone,  138  Ky.  700,  128  S.  W.  1087; 
Louisville  &  N.  R.  Co.  v.  Bryant,  15  Ky.  L. 
Rep.  181,  22  S.  W.  606;  ciifton  v.  Chesa- 
peake &  0.  R.  Co.  31  Ky.  L.  Rep.  431,  102 
S.  W.  247;  Seaboard  Air  Line  R.  Co.  v. 
Horton,  233  U.  S.  492,  502,  68  L.  ed. 
1062,  1069,  L.R.A.1915C,  1,  34  Sup.  Ct.  Rep. 
635,  Ann.  Cas.  1915B,  475,  8  N.  C.  C. 
A.  834;  Louisville  &  N.  R.  Co.  v.  Patrick, 
167  Ky.  118,  180  S.  W.  55;  Davis  v.  Chesa- 
peake &  0.  R.  Co.  106  Kv.  490,  179  S.  W. 
422;  Louisville  &  N.  R.  Co.  v.  Heinig,  162 
Ky.  14,  171  S,  W.  853;  Chesapeake  &  0.  R. 
Co.  V.  De  Atley,  159  Ky.  687,  167  S.  W.  933; 
Truesdell  v.  Chesapeake  &  0.  R.  Co.  159  Ky. 
718,  169  S.  W.  471;  2  Thomp.  Neg.  2d  ed.  §§ 
1659,  1660;  Stull  v.  Kentucky  Traction  & 
Terminal  Co.  172  Ky.  650,  189  S.  W.  721; 
Newport  News  &  M.  Valley  R.  Co.  v.  Denser, 
97  Ky.  92,  29  S.  W.  973;  Louisville  &  N.  R. 
Co.  V.  Vittitoe,  19  Ky.  L.  Rep.  614,  41  S. 
W.  269:  Elliott  v.  Louisville  &  N.  R.  Co.  30 
Ky.  L.  Rep.  472,  99  S.  W.  233;  Chesapeake 
&  O.  R.  Co.  V.  Kelly,  241  U.  S.  485,  60  L.  ed. 
1117.  L.R.A.1917F,  367,  36  Sup.  Ct.  Rep. 
630,  13  N.  C.  C.  A.  678;  Chesapeake  &  O. 
R.  Co.  V.  Gainey,  241  U.  S.  494,  60  L.  ed. 
1124,  36  Sup.  Ct.  Rep.  633. 

Messrs.  Hazlewood  A  Johnson  for  ap- 
pellee. 

Sampson,  J.,  delivered  the  opinion  of  tlie 
court : 

This  action  by  the  administrator  of  Elmer 
Seeley  against  the  Louisville  &  Nashville 
Railroad  Company  was  instituted  in  the 
Laurel  circuit  court  on  the  4th  of  April,  1914, 
to  recover  for  the  death  of  Seeley  under  the 
Federal  act.  The  deceased  was  only  a  little 
more  than  eighteen  .years  of  age  at  the  time 
of  the  accident  and  his  death.  He  was  a 
citizen  of  Laurel  county,  but  the  accident 
happened  in  Pendleton  county,  on  the  main 
line  of  the  Louisville  &  Nashville  railroad 
from  Cincinnati  to  the  South,  and  the  train 
which  struck  and  killed  him  was  engaged 
in  interstate  commerce.  Seeley  had  been 
engaged  as  a  section  hand  by  the  railroad 
for  only  a  few  days  before  his  death,  and 
on  the  afternoon  before  the  night  on  which 
h©  was  struck  and  killed  he  had  heen  en- 
gaged at  his  regular  employment,  tamping 
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ties.  While  thus  engaged  he  was  notified 
by  the  foreman  that  he  and  another  man  by 
the  name  of  Ledford,  an  acquaintance  of 
Seeley's,  would  be  required  to  patrol  a  cer- 
tain section  of  the  track  that  night  and 
watch  for  slides  or  slips  from  the  mountaui 
side  onto  the  track,  and  in  case  of  such  ac- 
cident remove  the  slide  if  possible,  and  if 
not,  signal  the  train  and  call  a  sufficient 
force  to  remove  the  obstruction.  The  dis- 
tance to  be  patrolled  was  something  near  a 
mile  and  was  between  the  mountain  and 
Licking  river,  and  very  close  to  t-ach. 
About  dark  that  night  Seeley  and  Ledford 
were  provided  with  two  white  lanterns  and 
one  red  lantern,  a  shovel  each,  and  other 
implements,  and  were  sent  to  perform  the 
patrol  duty.  They  went  to  what  they 
thought  was  the  middle  of  the  distance  to 
be  patrolled,  and  there  built  a  fire,  as  the 
night  was  cold  and  wet.  Ledford  agreed  to 
patrol  the  south  end  of  the  track  from  the 
fire,  and  Seeley  the  uortli  end.  Accordingly 
they  started  out,  each  on  his  part  of  the 
beat,  carrying  a  lantern  and  tools,  and  made 
a  round  trip  inspecting  the  track  and  look- 
ing out  for  trains.  In  about  thirty  minutes 
they  met  again  at  the  fire,  and  after  warm- 
ing a  while  made  a  second  trip,  and  so  on 
through  the  night  up  to  about  12  o'clock. 
About  midnight  they  were  at  the  fire 
warming,  and  again  decided  it  was  time  to 
make  another  trip,  and  I^edford  started  on 
his  south  course,  and,  as  he  says,  Seeley  on 
his  north  trip.  In  the  usual  course  Ledford 
returned  to  the  starting  point  at  the  fire, 
and  on  approaching  that  point  he  observed 
Seeley  seated  or  hunkered  down  on  the 
south  bound  track  within  about  2  or  3  feet 
of  the  fire,  his  head  down,  and  a  train  from 
the  north,  running  at  the  usual  rate,  ap< 
proaching,  and  within  about  30  or  40  feet  of 
Seeley.  At  this  time  I^edford  was  al>oui  1& 
or  20  feet  distant  from  Seeley,  and  shouted 
{ji  warning  to  him,  to  which  Seeley  gave  no 
heed,  and,  seeing  his  great  peril,  Ledford 
undertook  to  snatch  Seeley  from  the  track, 
and  jumped  to  do  so,  but  as  he  reached 
him  the  train  struck  Sooley  and  threw  both 
men  into  the  air,  inilicting  injuries  upon 
Seeley  from  which  he  shortly  thercjafter 
died.  The  train,  a  double-header,  [massed  on 
without  stopping,  and  it  is  in  evidence  that 
the  crew  did  not  know  of  the  injury  and 
death  of  Seeley  until  it  reached  Cynthiana, 
some  30  miles  distant.  Before  the  night  of 
the  injury  the  railroad  company  had  ex- 
perienced more  or  less  trouble  with  slides 
on  the  track  near  the  point  in  question,  and 
had  frequently  placed  patrols  there  to  watch 
for  obstructions  and  to  warn  trains  of  the 
approach  in  case  one  came.  However,  this 
was  the  first  night  on  which  the  deceased,  or 
I..e(?ford,  had  been  called  upon  to  perform 
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this  patrol  duty.  The  train  crew  knew  the 
fact  that  slides  frequently  interfered  with 
the  passage  of  trains  at  that  point,  and  that 
persons  were  frequently  there,  especially  in 
rainy,  bad  weather,  such  as  the  night  in 
question,  to  patrol  the  track  and  warn  ap- 
proacliing  trains  in  case  of  an  obstruction 
on  the  track.  Whether  Seeley  was  asleep 
at  the  time  of  his  injury  is  not  certain; 
neither  do  we  know  whether  he  had  made  a 
round  trip  upon  his  beat  at  the  time  Led- 
ford  made  his  last  round  trip,  because  it  is 
stated  by  Ledford  that  Seeley  was  sitting 
hunkered  down,  apparently  asleep,  when  he 
first  saw  him  on  approaching-  the  fire,  and, 
further,  that  on  former  trips  they  had  ar- 
rived at  the  common  meeting  point  about 
the  same  time. 

It  is  manifest  from  the  evidence  that  no 
one  upon  either  of  the  engines  in  the  freight 
train  which  struck  Seeley  saw  or  knew  of 
the  presence  of  Seeley  on  the  track  at  the 
time  or  before  his  injury;  it  was  a  dark 
night;  the  fire  built  by  Ledford  and  Seeley 
was  blazing  up  fairly  well  at  the  time  Led- 
ford left  it  to  go  on  his  trip,  which  occupied 
about  twenty  or  thirty  minutes,  and  was 
yet  blazing  and  giving  off  more  or  less  light 
upon  his  return  at  the  time  of  the  accident. 

Upon  these  facts  the  appellee,  administra- 
tor of  Seeley,  insists  that  it  was  the  duty  of 
the  railroad  company  and  its  servants  in 
charge  of  the  train  which  struck  and  kUled 
the  deceased  to  keep  a  lookout  ahead  for 
persons  upon  the  track  at  the  point  where 
the  watchmen  were  to  be  reasonably  expect- 
ed on  the  night  in  question,  and  to  exercise 
ordinary  care  to  avoid  injury  to  the  patrols, 
including  Seeley,  and  this  view  was  adopted 
by  the  trial  court  in  its  instructions  to  the 
jury,  and  this  is  the  chief  complaint  of  the 
railroad  company  upon  this  appeal.  How- 
ever, this  is  not  the  only  complaint  made, 
the  others  being  (1)  that  the  petition,  as 
amended,  does  not  state  a  cause  of  action; 
(2)  the  court  erred  in  rejecting  competent 
evidence  for  the  defendant  and  admitting 
incompi'tent  evidence  for  the  plaintiff;  (3) 
the  evidence  does  not  support  the  award  of 
damages  to  the  appellee  for  the  deprivation 
of  pecuniary  benefits,  and  especially  that 
awarded  to  the  mother. 

The  jury  returned  a  verdict  for  $2,000,  of 
which  $1,000  was  awarded  to  the  father 
and  $1,000  to  the  mother  of  Seeley.  In  con- 
nection with  the  complaint  that  the  court 
improperly  instructed  the  jury,  it  is  earnest- 
ly insiRted  by  appellant  that  the  jury  should 
have  been  peremptorily  instructed  to  find 
and  return  a  verdict  for  it.  As  the  plaintifT 
rests  his  right  of  recovery  largely,  if  not 
entirely,  upon  the  duty  of  the  persons  in 
charge  of  the  train  to  maintain  a  lookout 
ahead  for  Seeley  and  others  who  might  be 


upon  the  track  at  the  point  of  the  injury,  it 
follows  logically  that,  if  this  duty  did  not 
devolve  upon  the  company  and  its  servants- 
in  charge  of  the  train/  then  a  peremptory 
instruction  should  have  been  given,  unless^ 
there  had  been  evidence  for  the  plaintiir 
showing,  or  tending  to  show,  that  the 
danger  to,  or  peril  of,  Seeley  was  discovered 
by  those  in  charge  of  the  train  before  his- 
injury  and  in  time  to  have  avoided  the  in- 
jury. There  can  be  no  negligence  without 
a  corresponding  duty;  in  other  words,  negli- 
gence is  the  antithesis  of  duty. 

Where  a  watchman  is  set  at  a  given  point 
on  the  track  to  look  out  for  trains  and  to 
warn  them  of  danger  from  obstructions,  or 
where  a  watchman  is  placed  at  a  crossing 
or  other  place  for  the  purpose  of  warning 
persons  or  vehicles  of  the  approach  oi 
trains,  it  is  the  duty  of  such  watchman  to 
keep  a  constant  lookout  for  approaching 
trains,  and  to  avoid  coming  in  contact  with 
them.  Frequently  it  is  held  that  a  watch- 
man must  be  aware  all  the  time  of  the  run- 
ning of  trains  over  the  track  on  which  he  is- 
at  work.  Even  if  those  in  charge  of  a  fast 
train  knew  a  watchman  was  working  at  a 
given  point,  or  might  reasonably  be  expected 
to  be  working  there,  the  train  crew  must 
also  know  it  to  be  the  duty  of  the  watchman 
to  maintain  a  clear  track  for  that  train,  and 
to  himself  keep  out  of  its  way.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  v.  Harrod,  132  Ky.  44;». 
115  S.  W.  609. 

In  the  Harrod  Case  the  question  was  ask- 
ed: Would  the  speed  of  a  train,  though 
negligence  as  to  passengers  or  licensee,  be 
negligence  as  to  the  watchman?  And  the 
court  said;  "We  think  not,  and  it  would 
make  no  difference  whether  they  were  in  the 
yard  at  Georgetown,  at  Kincaid,  or  in  the 
country  where  there  was  no  station;  for  it 
must  always  be  borne  in  mind  that  negli- 
gence toward  a  person  is  the  antithesis  of 
the  duty  owing  to  that  person." 

Again,  this  court,  in  the  case  of  Ellis  v. 
Louisville,  H.  &  St.  L.  R.  Co.  155  Ky.  745, 
160  S.  W.  512,  recognizes  the  rule  that 
"when  a  flagman  is  sent  out  to  watch  for 
trains  and  warn  them  of  danger,  the  com- 
pany and  its  trainmen  have  a  right  to  pre- 
sume that  he  will  not  only  watch  for  trains, 
but  also  for  his  own  safety,  and  bis  failure 
to  do  this  is  his  own  negligence,  and  he  can- 
not recover  of  the  company  for  an  injury 
which  he  received  by  reason  of  his  neglect, 
unless  his  presence  and  peril  were  dis- 
covered by  those  in  charge  of  the  train  in 
time  to  avoid  striking  him,  by  the  exercise 
of  ordinary  care.  Conniff  v.  Louisville,  H. 
&  St.  L.  R.  Co.  124  Ky.  763,  99  S.  W. 
1154;  Wickham  v.  Louisville  &  N.  R.  Co. 
(Crume  v.  Louisville  &  N.  R.  Co.)  135  Kv. 
288,  48  L.R.A.(X.S.)    150,   122  S.  W.   154; 
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Ix>uisvilte  A  N.  R.  Co.  v.  Hunt,  142  Ky.  778, 
135  S.  W.  288." 

From  this  it  would  seem  that  the  train- 
men  in  charge  of  the  engine  which  struck 
Seeley  were  under  no  duty  to  maintain  a 
lookout  for  Seeley,  and  if  they  did  not  dis- 
cover his  peril  in  time  to  avoid  injury  to 
him  by  the  exercise  of  ordinary  care,  the 
company  is  not  liable. 

The  appellee,  to  support  his  contention 
tliat  the  railroad  company  owed  deceased 
the  duty  of  maintaining  a  lookout  for  him 
and  of  giving  iiim  warning  of  the  approach 
•of  the  train  which  ran  against  him,  citeii 
the  case  of  Louisville  &  N.  R.  Co.  v.  Lowe, 
118  Ky.  260,  65  L.R.A.  122,  80  S.  W.  768,  and 
a  number  of  other  cases  of  like  character, 
wherein  an  employee  was  injured  by  a  pass- 
ing train  in  a  railroad  yard,  or  other  plare 
where  a  number  of  persons  were  employed, 
and  where  the  presence  of  persons  upon  the 
track  was  reasonably  to  be  anticipated  by 
those  operating  the  train,  and  in  each  case 
this  court  correctly  held  that  a  lookout  duty 
was  incumbent  on  the  engineman.  But  the 
facts  in  this  case  do  not  bring  it  within  the 
rule  there  recognized.  In  the  Lowe  Case  as 
well  as  all  the  others,  except  the  Smith 
Case,  cited  by  appellee,  the  injured  person 
was  not  a  watchman,  whose  duty  it  was  to 
look  out  for  trains  and  avoid  coming  in  con- 
tact with  them.  But  they  were  engaged  in 
other  employment  which  occupied  their  at- 
tention, and  which  did  not  require  them  to 
keep  a  constant  lookout  for  trains,  and, 
futhermore,  were  on  the  track  at  a  point 
used  so  generally  and  continuously  by 
numerous  persons,  which  fact  was  so  well 
known  to  those  in  charge  of  the  trains  as  to 
cast  upon  the  trainmen  the  duty  of  main- 
taining a  lookout  for  persons  on  the  track 
at  that  point. 

The  case  of  C.  N.  O.  &  T.  P.  R.  Co.  v. 
Smith,  relied  upon  by  appellee  as  sustain- 
ing their  position,  is  very  much  unlike  the 
case  at  bar  in  its  facts.  While  it  is  true 
that  Smith  came  to  his  death  while  on  duty 
as  watchman,  it  must  be  remembered  that 
he  was  stationed  at  a  place  where  a  number 
of  men  were  working  on  the  tracks  day  and 
night,  and  where  the  presence  of  persons 
upon  the  track  was  reasonably  to  be  antici- 
pated by  the  train  crew ;  that  he  was  stand- 
ing under  large  torches  used  by  the 
construction  gang  to  light  their  work;  not 
only  this,  but  his  red  light  as  well  as  white 
light  was  sitting  in  the  middle  of  the  track, 
and  was  run  over  by  the  train  which  struck 
and  killed  Smith:  further,  that  the  engineer 
and  fireman  who  testified  in  the  Smith  Case, 
in  explaining  how  they  failed  to  sec  the  red 
light  on  the  track,  said  that  they  were  eas- 
ing by  a  larjre  Iwulder  which  the  crew  had 
blasted  oflf  the  cut  and  which  lay  very  close 


to  the  track,  and  in  doing  so  the  engineer 
was  not  looking  ahead,  but  was  looking  back 
so  as  to  get  the  signal  of  the  man  who  was 
standing  near  the  boulder  to  warn  the  en- 
gineer in  case  the  steps  of  the  train  were 
about  to  strike  the  boulder,  and  that  the 
fireman  was  not  maintaining  a  lookout  be- 
cause he  was  at  that  moment  putting  coal 
into  the  fire  box;  and  this,  too,  although  they 
were  approaching  the  point  at  which  it  was 
their  duty,  by  reason  of  the  number  of  men 
employed  thereabouts,  to  maintain  a  con- 
stant lookout  ahead  upon  the  track. 

Another  case  relied  upon  by  appellee  is 
Louisville  &  N.  R.  Co.  v.  Johnson,  161  Ky. 
824,  171  S.  W.  847.  Johnson  was  a  track- 
man, and  not  a  watchman,  and  was  employed 
with  from  300  to  500  other  men  in  and  about 
the  yards  of  the  company  in  South  Louisville, 
where  there  was  a  great  number  of  tracks, 
and  the  frequent  passing  of  trains.  As  in 
the  Smith  Case,  the  men  thus  employed  in 
large  numbers  were  reasonably  to  be  antici- 
pated upon  the  tracks  by  those  in  charge  of 
the  engine,  and  that  being  true,  the  duty  of 
maintaining  a  lookout  ahead  and  to  give 
timely  warning  was  incumbent  upon  the 
trainmen. 

The  case  of  McCalley  v.  Chesapeake  A  O. 
R.  Co.  169  Ky.  47,  L.R.A.1916F,  551,  183  S. 
W.  234,  is  also  distinguishable  from  the  case 
under  consideration.  McCalley  was  en- 
gaged by  the  railroad  to  remove  cinders 
from  the  track  at  a  water  station,  and  was 
engaged  at  this  work  when  the  fast  train, 
running  at  a  high  speed,  suddenly  came  up 
behind  him,  knocking  him  some  60  feet 
through  the  air,  breaking  his  neck,  and 
killing  him  instantly.  There  was  no  warn- 
ing of  the  approach  of  the  train,  and  he  was 
not  a  watchman.  In  that  case  the  court 
held  that  a  servant  of  the  railroad  company 
whose  duties  are  not  to  look  out  or  have  to 
know  of  the  schedule  of  trains,  but  whose 
duties  are  to  engage  in  labor  upon  the  track, 
is  entitled  to  warnings  of  the  approach  of 
trains  and  a  lookout  from  the  ones  operat- 
ing the  trains.  This  was  upon  the  hypothe- 
sis that  the  employment  of  McCalley  did 
not  require  him  to  look  out  for  trains. 

A  distinction  may  be  also  easily  made  be- 
tween the  case  of  Louisville  &  Interurban 
R.  Co.  v.  Kirk,  175  Ky.  588,  104  S,  W.  925. 
and  the  case  at  bar.  Kirk  was  a  boy  about 
sixteen  years  of  age  who,  with  a  large  con- 
course of  people,  including  a  great  number 
of  children,  was  on  a  picnic  in  a  suburb  of 
Louisville.  The  Interurban  cars  carried  the 
picknickers  to  the  church  at  which  the  picnic 
was  to  be  had.  The  children  were  running 
and  playing  on,  over,  and  across  the  tracks 
of  the  company,  and  the  motorman  in 
charge  of  the  car  which  ran  over  and  killed 
Kirk  had  just  passed  the  church,  and  saw 
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the  children  and  surrounding  conditions. 
He  drove  his  car  to  the  end  of  the  line, 
which  was  only  a  short  distance,  and  re- 
lumed over  the  same  line  by  way  of  the 
churcli,  where  he  had  just  a  few  minutes 
before  seen  the  children  playing  on  and  over 
the  tracks,  and,  without  stopping,  operated 
the  car  at  a  high  rate  of  speed,  thus  killing 
young  Kirk,  and  the  company  was  held  lia- 
ble. This  judgment,  however,  was  upheld 
on  the  idea  that  the  persons  in  charge  of  tlie 
Interurban  car  had  knowledge  of  the  pres- 
ence of  persons  upon  the  track,  or  so  near 
to  it  as  to  be  endangered  by  the  car,  or  that 
they  had  knowledge  of  such  facts  as  would 
cause  reasonably  prudent  men  to  expect  per- 
sona upon  the  track,  and  to  therefore  antic- 
ipate their  presence  and  to  keep  a  lookout 
for  them. 

In  the  case  at  bar  Seeley's  duty  to  the 
company  i^nd  to  himself  was  (1)  to  look 
out  for  trains,  and  (2)  to  clear  the  tracks 
in  case  he  had  opportunity  to  do  so.  It 
would  be  unreasonable  and,  indeed,  a  thing 
unheard  of  to  require  a  railroad  company, 
when   it  sends  out  a  watchman  to  flag  a 


train  or  to  warn  approaching  trains,  to 
send  a  second  man  to  watch  the  first  one  and 
to  warn  him  of  the  approach  of  trains. 
However,  if  this  could  be  expected  and  re- 
quired, the  second  watchman  would  be  in 
just  as  great  need  of  a  third  watchman  as 
was  the  fir^t  of  the  second,  and  so  on,  ad 
infinitum. 

Under  the  facts  as  presented  to  the  trial 
court,  we  conclude  that  the  motion  for  per- 
emptory instruction  should  have  been  sus- 
tained. There  can  be  no  recovery  in  this 
case,  unless  it  be  made  to  appear  that  the 
train  crew  discovered  Seeley  upon  the  track 
apparently  unconscious  of  and  oblivious  to 
the  approach  of  the  train  long  enough  before 
the  accident,  by  the  exercise  of  ordinary 
care  and  the  employment  of  the  means  at 
hand,  to  have  averted  the  accident,  and  failed 
to  do  so.  The  train  crew  did  not  owe 
Seeley  a  lookout  duty.  Having  reached  this 
conclusion,  we  consider  it  unnecessary  to 
discuss  the  other  questions  presented. 

Judgment  reversed  for  proceedings  con- 
sistent with  this  opinion. 
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SAM  GARRICOTT,  Respt., 

V. 

NEW  YORK  STATE  RAILWAYS,  Appt. 

(223  N.  Y.  9,  119  N.  E.  94.) 

Carriers  •«-  rules  —  order  of  boarding 
car. 

1.  A  rule  of  an  electric  railway  company 
that  when  a  crowd  is  waiting  to  board  a 
car  the  women  shall  be  allow^  to  go  first 
is  reasonable. 

For  other  cases j  see  Carriers ^  II.  h,  in  Dig. 

1-52  N.  S. 
Same  ^  assault  —  enforcement  of  rule 

— i  liability. 

2.  An  electric  railway  company  is  not 
liable  for  the  expulsion  of  a  man  from  its 
car,  UBing  no  more  force  than  is  necessary, 
for  violation  of  a  rule  that  in  case  of  a 
crowd  waiting  to  board  a  car  the  women 
shall  be  allowed  to  go  first. 

For  other  cases,  see  Cwrriers,  II.  h,  2,  a,  in 
Dig.  1-^2  N.  8. 

(Hogan,  J.,  dissents.) 

(February  26,  1918.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  af- 
firming a  judgment  of  a  Trial  Term  for 
Oneida  County,  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  an 
assault  alleged  to  have  been  wrongfully  and 
unlawfully  committed  on  plaintiff  by  de- 
fendant's servants.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kernan  &  Kernan,  for  appel- 
lant: 

Defendant's  inspector  of  transportation 
stood  in  the  place  of  and  represented  de- 
fendant, and  it  was  his  right  and  duty  to 
make  such  regulations  as  were  required  to 
meet  the  situation  with  which  he  was  con- 
fronted. The  request  that  the  men  stand 
back  and  allow  the  women  to  enter  the  car 
first  had  all  the  force  of  regulation  for  the 
time  being,  and  was,  under  all  the  circum- 
stances,   entirely    reasonable    and    proper. 

Com.  V.  Power,  7  Met.  596,  41  Am.  Dec. 
465;  Peck  v.  New  York  C.  &  H.  R.  R.  Co. 
70  N.  Y.  587 ;  Bell  v.  Kew  York  &  Q.  C.  R. 
Co.  96  App.  Div.  594,  89  N.  Y.  Supp.  589, 
17  Am.  Neg.  Rep.  Ill;  Vedder  v.  Fellows, 
20  N.  Y.  126. 

The   request  of  defendant's   inspector   of 


Note. —  A  question  somewhat  similar  to 

that  presented  in  Garbicott  v.  New  York 

State  Rail>vay8  is  covered  by  the  note  to 

-Coombs  V.  Southern  Wisconsin  R.  Co.  L.R.A. 

3916D,  .542,  on  the  ejection  of  a  passenger 


tion  of  the  carrier  as  to  place  on  car  or 
train. 

Another  analogy  is  furnished  by  the  note 
to  Chesapeake  &  O.  R.  Co.  v.  Spiller,  50 
L.R.A.  (N.S.)  394,  on  reasonableness  of  rule 


for  refusal  to  comply  with  a  rule  or  direc-  |  prohibiting  the  turning  of  seats. 
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transportation  and  his  subsequent  action  in 
removing  plaintiff  from  tlie  car,  using  no 
more  force  than  was  reasonably  necessary,  is 
justifiable  as  having  been  a  valid  exercise 
of  the  police  power  which  the  employees  of 
a  railroad  company,  even  the  most  inferior., 
are  bound  to  exert,  with  all  the  means  at 
their  command,  when  occasion  requires. 

Putnam  v.  Broadway  &  S.  Ave.  R.  Co.  65 
N.  Y.  109,  14  Am.  Rep.  190;  2  Hutchinson, 
Carr.  3d  ed.  §§  989,  1005;  Ganiard  v.  Roch- 
ester City  &  B.  R.  Co.  50  Hun,  22,  2  N. 
V.  Supp.  470,  5  Am.  Xeg.  Cas.  450,  af- 
firmed in  121  N.  Y.  6ftl,  24  N.  E.  1092; 
Gordon  v.  West  End  Street  R.  Co.  176  Mass. 
181,  55  N.  E.  990;  Smith  v.  St.  Paul  City 
R.  Co.  32  Minn.  1,  50  Am.  Rep.  550.  18 
N.  W.  827,  4  Am.  Neg.  Cas.  220;   Western 

6  A.  R.  Co.  V.  Voils,  98  Ga.  446,  36  L.R.A. 
(;55,  26  S.  E.  483;  Rogers  v.  Kennebec  S. 
B.  Co.  86  :Me.  261,  25  L.R.A.  491,  29  Atl. 
1069,  3  Am.  Neg.  Cas.  590;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  553;  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Hinds,  53  Pa.  512,  91 
Am.  Dec.  224,  8  Am.  Neg.  Cas.  602;  Holly 
V.  Atlantic  Street  R.  Co.  61  Ga.  215,  34  Am. 
Rep.  97;  Flint  v.  Norwich  &  N.  Y.  Transp. 
Co.  34  Conn.  654,  Fed.  Cas.  No.  4873; 
Simmons  v.  New  Bedford,  V.  &  N.  S.  B.  Co. 

07  Mass.  361,  93  Am.  Dec.  99;  McHugh  v. 
St.  Louis  Transit  Co.  190  Mo.  85,  88  S. 
W.  853;  Terre  Haute  Electric  R.  Co.  v. 
Lauer,  21  Ind.  App.  466,  62  N.  E.  703,  6 
Am.  Neg.  Rep.  681. 

^lessrs.  Sholes  &  Norton,  for  respond- 
ent: 

There  was  no  error  in  the  charge  of  the 
court  that  the  defendant  was  guilty  of  an 
assault. 

Vedder  v.  Fellows,  20  N.  Y.  126;  Avery 
V.  New  York  C.  &  H.  R.  R.  Co.  121  N.  Y. 
31,  24  N.  E.  20;  Barker  v.  Central  Park,  N. 
&  E.  River  R.  Co.  151  N.  Y.  237,  35  L.R.A. 
489,  56  Am.  St.  Rep.  626,  45  N.  E.  550; 
Hibbard  v.  New  York  &  E.  R,  Co.  15  N.  Y. 
455. 

The  charge  was  proper  under  the  plead- 


ings. 


Bradner  v.  Faulkner,  93  N.  Y.  515 ;  Knox 
v.  Commercial  Agency,  40  Hun,  508;  Mac- 
Donnell  v.  McConville,  148  App.  Div.  49, 
132  N.  Y.  Supp.  1085,  affirmed  without  opin- 
ion in  210  N.  Y.  529,  103  N.  E.  1126. 

Any  regulation  giving  women  a  preference 
over  men  in  entering  defendant's  cars  would 
liave  been  contrary  to  art.  14,  §  1,  of  the 
Constitution  of  the  United  States. 

ColUn,  J.,  delivered  the  opinion  of  the 
court : 

The  action  is  to  recover  damages  for  an 
assault.  The  transaction  constituting  the 
;issault  as  proved  by  the  plaintiff  was:  In 
October,    1913,    a    car    of    the    defendant 


reached  the  factory  of  the  Sauquoit  Spin- 
ning Company  at  Capron,  New  York.  Cap- 
ron  is  about  4  miles  from  I'tica,  where  the 
plaintiff  resided.  The  car  was  a  special  car, 
to  leave  Capron  at  5  o'clock  and  55  minutes 
in  the  afternoon  for  Utica,  and  to  be  fol- 
lowed by  the  regular  car,  scheduled  to  leave 
Capron  at  6  o'clock  and  2  minutes.  The 
spinning  company  employed  about  350 
operatives,  a  large  number  of  whom  were 
women  residing  in  Utica.  As  the  special 
car  stopped  in  front  of  the  crowd  of  opera- 
tives waiting  to  mount  it  to  allow  them  to 
do  so,  a  Mr.  Berger,  an  inspector  of  the  de- 
fendant, stepped  from  it,  took  a  position 
at  the  foot  of  the  entrance  steps,  and  di- 
rected that  the  women  should  be  allowed 
to  get  on  first.  The  plaintiff  ignored  the 
direction,  mounted  the  steps,  and  reached 
the  platform  of  the  car.  Berger  then  took 
hold  of  him  by  the  lapel  of  his  coast,  pushed 
him  off  the  car,  and  gave  him  a  kick  at  the 
same  time.  Berger  was  an  inspector  of 
transportation,  8Uper\n8or  of  the  operation 
of  the  car,  and  the  superior  of  the  con- 
ductor. The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  the  con<iequent 
judgment  was  affirmed  by  the  appellate 
division. 

The  question  presented  to  us  is,  Did  the 
trial  court  err  in  its  charge?  It  charged: 
"The  court  charges  you  that  upon  all  the 
evidence  in  the  case  the  defendant  was 
guilty  of  assault  and  battery.  There  is 
apparently  no  dispute  upon  the  issue  of  the 
defendant's  employee  having  laid  hands 
upon  the  plaintiff  here,  and  that  consti- 
tutes an  assault  aad  battery,  bo  that  you 
come  down,  when  you  take  up  the  considera- 
tion of  this  case,  simply  to  the  question  of 
the  amount  of  damages." 

The  defendant's  counsel  excepted  to  this 
cliarge,  and  asked  the  court  to  charge  the 
jury  "that  the  request  that  the  ladies  be 
allowed  to  enter  the  car  first  was,  under 
the  circumstances  disclosed  in  this  case,  a 
reasonable  request,  and  one  which  the  de- 
fendant's -  servants  were  justified  in  en- 
forcing, using  no  more  force  than  was  rea- 
sonably necessary." 

The  court  declined  the  request,  and  the  de- 
fendant excepted. 

The  plaintiff  testified  that  he  heard  the 
direction  uttered  by  Berger.  In  declaring 
it,  Berger  represented  the  defendant.  In 
the  enforcement  of  order  on  the  car  or 
among  those  entering  it  as  passengers,  in 
the  pronouncement  and  enforcement  of  di- 
rections or  orders  reasonably  adapted  to  se- 
cure the  safety,  care,  and  comfort  of  the 
passengers  in  transitu  and  the  security  of 
the  car  and  its  passage,  the  officer  or  officers 
in  charge  of  it  are  to  1)e  considered  as  the 
corporation  itself,  except  as  their  authority 


L.R.A.1918D. 


GARRICOTT  v.  ^-EVV  YORK  STATK  RAILWAYS. 


931 


was  restricted  by  tlie  rules  and  regulations 
established  by  it.  It  was  their  duty  to  care 
for  and  protect  the  passengers,  and  the 
power  to  direct  and  control  must  be  com- 
mensurate with  that  duty.  Higgins  v. 
Watervliet  Tump.  &  R.  Co.  4«  N.  Y.  23,  7 
Am.  Rep.  293;  Vedder  V.  Fellows,  20  N. 
Y.  126;  McMillan  v.  Federal  Street  &  P. 
V.  Pass.  R.  Co.  172  Pa.  523,  33  Atl.  560; 
Com.  V.  Power,  7  Met.  596,  41  Am.  Dec.  465. 

The  persons  seeking  at  the  steps  of  the 
car  to  board  it  were,  in  the  act  of  board- 
ing, under  the  care  and  control  of  the  de- 
fendant. When  a  person  presents  himself 
at  the  entrance  of  a  standing  street  car, 
with  the  purpose,  disclosed  to  and  recog- 
nized by  its  conductor  or  officer  in  charge, 
of  entering  it  as  a  passenger,  and,  as  the 
car  stands  to  enable  the  purpose  to  be  car- 
ried out,  the  act  of  entering  is  begun,  the 
relation  of  passenger  and  carrier  exists  be- 
tween them.  The  person  has  offered  him- 
self as  a  passenger,  and  has  been  accepted 
as  such.  The  carrier  has  received  him  to 
be  properly  cared  for.  Webster  v.  Fitch- 
burg  R,  Co.  161  Mass.  298,  24  L.R.A.  621, 
37  N.  E.  165;  Gordon  v.  West  Knd  Street 
R.  Co.  175  Mass.  181,  55  N.  E.  990;  Duche- 
min  V.  Boston  Elev.  R.  Co.  186  Mass.  353, 
66  L.R.A.  980,  104  Am.  St.  Rep.  580,  71 
N.  E.  780,  1  Ann.  Cas.  608,  17  Am.  Neg. 
Rep.  61;  Lauchtamacher  v.  Bostbn  £l«v. 
R.  Co.  214  Mass,  103,  100  N.  E.  1068. 

A  common  carrier  has  the  common->law 
right  to  make  reasonable  regulations  and 
directions,  not  inconsistent  with  the  regu- 
lations of  the  state,  for  the  conduct  of  its 
business.  Regulations  and  directions  are 
reasonable  which  are  suitable  to  enable  the 
carrier  to  perform  the  duties  it  has  under- 
taken, to  secure  to  itself  its  just  rights,  and 
to  conserve  the  safety,  convenience  and  com- 
fort of  its  passengers.  Com.  v.  Power,  su- 
pra: Renaud  v.  New  York,  N".  H.  &  H.  R. 
Co.  210  Mass.  653,  38  L.R.A.(N.S.)  689,  97 
N.  E.  98. 

If  the  direction  of  Berger  in  the  instant 
case  was,  under  the  circumstances,  reason- 
able and  appropriate,  the  plaintiff  was 
bound  to  comply  with  it.  While  judicial 
opinion  is  discordant  in  considering  whether 
the  reasonableness  of  a  regulation  of  a 
carrier  is  a  question  of  law  for  the  court 
or  one  of  fact  for  the  jury  or  a  mixed 
question  of  law  and  fact,  in  this  state  it 
is  a  question  of  law,  to  be  determined  by 
the  court.  Montgomery  v.  Buffalo  R.  Co. 
165  X.  Y.  139,  58  N.  E.  770,  9  Am.  x\eg. 
Rep.  124;  Vedder  v.  Fellows,  20  N.  Y.  126; 
Avery  v.  New  York  C.  &  H.  R.  R.  Co.  121 
N.  Y.  31,  44,  24  N.  E.  20. 

The  direction  of  Berger  was  reasonable. 
A  crowd  of  people,  many  of  wliom  were 
women,  stood  waiting  and  eager  to  board 


the  car.  It  was  proper  and  necessary,  both 
for  the  defendant  and  for  the  people,  that 
order  and  decorum  should  be  maintained 
while  they  entered  the  car.  Order  was  es- 
sential to  the  expeditious  and  safe  loading 
of  the  car.  In  the  struggling  and  pushing 
crowd,  women  were  at  a  disadvantage  in 
gaining  entrance  to  the  car  and  in  protect- 
ing themselves  against  harmful  and  disconi* 
forting  treatment. 

A  direction  or  regulation,  although  rea- 
sonable, must  be  reasonably  enforced.  The 
oilicer  or  officers  in  charge  of  the  car  could 
use  the  force  and  compulsion  requisite  to 
secure  compUance  with  the  direction.  They 
could  lawfully  use  the  degree  of  force  need- 
ful to  effect  the  result  sought.  An  excess 
of  force  beyond  that  degree,  by  Berger,  made 
witli  an  honest  purpose  of  doing  the  duty 
put  upon  him  by  the  defendant,  without 
wilfulness,  or  malice,  or  purpose  of  his  own, 
did  not  take  him  beyond  the  scope  of  his 
employment  for  the  defendant,  and  did  sub- 
ject the  defendant  to  liability.  The  evidence 
relating  to  tliis  aspect  of  the  case  presented 
questious  for  the  jury.  Peck  v.  New  York 
C.  &  H.  R.  R.  Co.  70  N.  Y.  587;  Sharp  v. 
Erie  R.  Co.  184  N.  Y.  100,  76  N.  E.  923,  6 
Ann.  Cas.  250,  19  Am.  Neg.  Rep.  448;  Morris 
V.  Atlantic  Ave.  R.  Co.  116  N.  Y.  652,  22  N. 
E.  1097 ;  Monnier  v.  New  York  C.  &  H.  R. 
R.  Co.  175  N.  Y.  281,  62  L.R.A.  357,  96 
Am.  St.  Rep.  619,  67  N.  E.  569,  14  Am.  Xeg. 
Rep.  423;  Coombs  v.  Southern  Wisconsin 
R.  Co.  162  Wis.  Ill,  L.R.A.1916D,  539,  135 
N.  W.  922.  The  exceptions  of  the  defendant 
taken  at  the  trial  referred  to  by  us  wore 
valid.  The  charge  and  the  refusal  to  cliarge 
pointed  out  by  them  were  erroneous. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

Hlscock,  Ch.  J.,  and  Chase,  Cudde- 
back,  McLanghlln,  and  Crane,  J  J.,  con- 
cur. 

Hogan,  J.,  dissents. 


WEST   VIRGINIA    SUPREME   COURT 
OF  APPEALS. 

M.  B.  RAY 

V. 

CITY  OF  HUNTINGTON,  Plff.  in  Err. 

(— W.  Va.  — ,  95  S,  E.  23.) 

Eminent  domain  —  alteration  of  street 
grade  —  injury  —  damages. 

1.  If  a  street  be  opened  upon  the  natural 

Headnotes  by  Lynch,  J. 


Note.  —  The  liability  of  a  municipal  cor- 
poration   for    injury    to   abutting   property 
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surface  as  a  grade  line,  and  dedicated  to 
public  use,  and  be  so  used,  though  the  dedi- 
cation be  not  accepted  otherwise  than  by 
recognition  and  acquiescence,  and  the  owner 
of  a  lot  abutting  thereon  build  with  refer- 
ence to  such  grade,  knowing  that  public  con- 
venience and  necessity  may  require  it  to  be 
altered,  and  it  is  altered,  whereby  the  value 
of  the  lot  is  depreciated,  the  municipality  is 
liable  for  the  injury  to  the  lot  only  as  if  it 
were  unimproved. 

For  other  cases,  see  Eminent  Domain,  III. 
Cy  l,in  Dig.  1-52  N.  S. 

Same  —  abutting  property. 

2.  If  property  be  improved  to  conform 
with  a  recognized  surface  grade  line,  altera- 
tions therefrom,  whether  done  negligently 
or  not,  entitle  the  owner,  if  not  at  fault, 
to  recover  for  the  injury  thereby  occasioned 
under  section  9,  art.  3,  of  the  Constitution. 
For  other  caseSj  see  Eminent  Domain,  III. 

6,  2,  in  Dig.  1-52  N.  8. 

Same  ^  waiver  —  petition  for  Improve- 
ment. 

3.  Joining  in  a  petition  requesting  the 
paving  of  a  public  street  does  not  operate 
as  a  waiver  of  the  right  to  prosecute  an 
action  for  the  injury  done  to  the  property. 
For  other  cases,  see  Estoppel,  III.  e,  in  Dig, 

1-52  N.  8. 

Mtinlclpal  corporation  -«  form  of  ac- 
tion. 

4.  Ordinarily  a  municipality  acts  only 
through  its  assembled  council,  whose  will 
can  be  expressed  only  by  a  vote  embodied 
in  some  distinct  and  definite  form. 

For  other  cases,  see  Municipal  Corporations, 
II.  in  Dig.  1-52  N.  8. 

Same  —  representations  of  agent  —  ef- 
fect. 

5.  The  representations  of  an  unauthorized 
agent  aa  to  street  graces,  not  formally  or 
definitely  established,  do  not  bind  the  mu- 
nicipality. 

For  other  cases,  see  Municipal  Corporations, 
II.  g,  2,  in  Dig.  1-52  N.  8. 

£minent  domain  ^  injury  to  Improve- 
ments. 

6.  Though  the  owner  of  a  lot  abutting  on 
a  street  with  a  natural  surface  grade  line 
may  ordinarily  be  entitled  to  damages  for 
an  injury  to  the  lot  occasioned  by  an  altera- 
tion of  the  grade,  he  cannot  recover  for  im- 
provements thereon  made  with  knowledge  of 
the  necessity  for  such  alteration. 

For  other  causes,  see  Eminent  Domain,  TIL 
c,  1,  in  Dig.  1-52  ^^  8. 

(February  5,  1918.) 

TERROR  to  the  Circuit  Court  for  Cabell 
J  County  to  review  a  judgment  in  favor 
•of  plaintiff  in  an  action  brought  to  recover 
damages  caused  by  an  alleged  change  in  the 


grade  of  a  certain  street  in  the  defendant 
city.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  M,  liiveasey,  for  plaintiff  in  error: 

The  verdict  for  the  plaintiff  is  contrary 
to  the  law  and  evidence. 

Hickman  v.  Clarksburg,  —  W.  Va.  — ,  94 
S.    E.    601. 

Messrs.  Daugtierty  A  Riggs  for  defend- 
ant in  error. 

Ijynoli,  J.,  delivered  the  opinion  of  the 
court : 

This  review  deals  with  a  judgment 
against  the  city  of  Huntington  for  the 
alleged  impairment  of  the  value  of  a 
lot  abutting  80  feet  on  Davis  street,  oc- 
casioned, it  is  claimed,  by  lowering  the  street 
grade  in  front  of  it.  Although  the  street 
apparently  formed  part  of,  and  co-ordinated 
with,  the  general  municipal  street  system 
or  plan,  the  city  did  not  lay  it  out,  nor  for- 
mally accept  or  adopt  it,  though  the  public 
did  use  it,  and  the  city  exercised  scHne  con- 
trol over  it,  as  if  it  were  a  thoroughfare 
adopted  for  the  general  use  of  the  public. 

When  and  before  plaintiff  purchased  the 
lot  in  1912,  the  surface  of  the  street  re- 
mained, with  slight  variation,  in  its  ini- 
tial or  natural  condition,  and  so  continued 
until  1916,  when  the  grading  complained 
of  was  done  under  the  direction  of  the  prop- 
er municipal  authorities  according  to  the 
detail  plan  prepared  by  the  city  engineer 
and   approved   by  them   in   that  year. 

Two  partially  inconsistent  theories  of  lia- 
bility are  advocated:  one  by  plaintiff,  that 
the  usage  of  the  street  by  the  public  at  the 
natural  grade  with  the  knowledge  and  ac- 
quiescence of  the  city,  the  grant  by  it  of  a 
franchise  to  a  public  service  corporation 
to  occupy  the  street  to  plant  telegraph  or 
telephone  poles,  string  and  operate  wires 
thereon,  and  the  performance  of  certain 
labor  by  the  city  upon  the  street  at  the 
surface  grade,  operated  as  such  an  estab- 
lishment of  the  street  grade  as  to  prevent 
any  radical  departure  from  it,  injuring 
his  property,  without  liability  for  compen- 
sation; the  other  by  defendant,  that  as  the 
city  had  not  until  1936  fixed  any  grade 
for  Davis  street  in  that  locality,  and  that 
as  plaintiff  elected  to  improve  his  lot  prior 
to  the  establishment  of  a  grade,  he  did  so 
impliedly  with  knowledge  of  the  right  of  the 
city  to  establish  another  and  different  one, 
and  when  so  established  to  improve  the 
street  relative  thereto,  wherefore  he  is  not 
entitled  to  damages. 


from  changing  the  grade  of  a  street,  under 
a    constitutional    provision    against    "dam 
4iging"  private  property  for  public  use  with- 
out compensation,  is  discussed  in  the  notes 
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to  Dickerson  v.  Okolona,  38  L.R.A.(N.S.) 
1194,  and  Mangum  v.  Todd,  L.R.A.1915A, 
382;  and  see  later  case.  Baltimore  &  0.  R. 
Co.  V.  Kane,  L.R.A.1916C,  433. 
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Though  the  declaration  contained  no 
ayerment,  if  any  were  necessary,  directly 
or  inferentially,  warranting  the  introduc- 
tion of  any  evidence  on  the  subject,  plain- 
tiflr  as  a  witness  on  his  own  behalf  on  the 
trial  waft  permitted,  of^er  objection  timely 
interposed,  to  testify,  and  did  testify,  that 
at  his  request  an  attache  of  the  city  en- 
gineering department  located  for  him  the 
corners  of  the  lot  and  informed  him  what 
the  grade  of  the  street  was,  and  that,  act- 
ing upon  this  information,  he  lowered  the 
surface  of  the  lot  and  erected  the  building 
thereon,  wherefore  by  way  of  an  additional 
reason  he  concludes  that  defendant  is  lia- 
ble for  any  injury  due  to  a  variation  from 
the  grade  so  reported.  Ewing  did  by  sur- 
vey ascertain,  and  did  by  stakes  designate, 
the  lot  corners  about  the  time  fixed  by 
plaintiff,  for  "w^ich  service  the  attache  re- 
ceived the  usual  compensation;  but  this 
work  did  not  pertain  to  the  engineering  de- 
partment. Speaking  from  a  memorandum 
in  the  office,  Maupin,  the  city  engineer, 
and  Ewing  admit  the  location  of  the  corners 
and  the  receipt  of  the  fee,  but  say  the  mem- 
orandum shows  no  other  work  was  done, 
and  the  memorandum  impliedly  corrobo- 
rates them.  They  agree  also  in  saying 
in  effect  that  no  corporate  action  was  tak- 
en by  the  city  as  regards  the  establish- 
ment of  such  grade  until  1916,  more  than 
two  years  after  the  survey,  and  that  they 
had  no  authority  to  fix  grades  at  all. 

Primarily,  the  legislative  department 
of  the  state  government  haa  the  exclusive 
right  to  lay  out  and  establish  public  high- 
ways, and  direct  the  performance  of  the 
work  neceflsary  and  incident  to  the  dis- 
charge of  that  duty.  It  alone  could  ex- 
ercise supreme  control  over  the  highways, 
including  those  within  a  municipal  corpo- 
ration. This  authority  and  power  of  con- 
trol over  the  streets  located  within  the  city 
the  legislature  could,  and  by  a  charter 
amendment  passed  in  1913  (chap.  85,  Acts) 
did,  delegate  to  the  defendant.  See  also  § 
28,  chap.  47  (§  2409),  Code.  That  power 
is  ample  and  unlimited.  The  grant  sub- 
stituted the  city  for  the  legislature,  and 
endowed  the  former  with  all  the  authoritv 
possessed  by  the  latter;  and  as  a  legis- 
lature can  speak  only  by  its  record,  so  the 
same  restriction  applies  to  the  city.  When 
it  undertakes  to  exercise  the  right  con- 
ferred and  perform  the  duty  imposed,  it  can 
do  so  only  by  an  ordinance,  order,  or  reso- 
lution regularly  passed  and  recorded  as  re- 
quired by  §  38  of  the  charter  (Acts  1901, 
chap.  150),  which  shall  be  kept  open  and 
subject,  whenever  convenient,  to  inspec- 
tion by  anyone  interested  in  knowing  what 
the  corporation  lias  done  affecting  his  in- 
terest.    The  safe  and  only   prudent  course 


to  pursue  is  to  resort  to  this  lawful  source 
of  information,  rather  than  to  a  depart- 
ment having  no  competent  authority  or  right 
to  do  or  perform  any  act  or  duty  not  law- 
fully intrusted  to  it, — certainly  not  when 
to  do  so  would  violate  the  rule  against  the 
redelegation  of  a  delegated  power.  Suther- 
land V.  Miller,  79  W,  Va.  798,  L.R.A.1917D, 
1040,  91  S.  E.  993.  If  plaintiff  desired 
to  know  in  1913  whether  defendant  had  es- 
tablished the  grade  and,  if  so,  what  it  was, 
the  deeidered  informati<m  was  available 
to  him,  and  it  was  his  duty  to  apply  to  it 
rather  than  to  accept  and  act  upon  the  un- 
authorized advice  of  another;  and  if  he 
failed,  to  his  detriment,  to  do  what  ordi- 
nary prudence  demanded,  he,  not  the  city, 
must  suffer  the  inevitable  consequences  of 
the  dereliction.  Moundsville  v.  Yost,  75 
W.  Va.  224,  83  S.  E.  910;  Rutherford  v. 
Williamson,  70  W.  Va.  402,  74  8.  E.  082. 
A  municipality  acta  only  through  its  as- 
sembled council,  whose  will  can  be  expres^^od 
only  by  a  vote  embodied  in  some  distinct 
and  definite  form.  Dill.  Mun.  Corp.  5th  ed. 
§  1677,  and  note.  See  also  McCormick's 
Appeal,  165  Pa.  386,  44  Am.  St.  Rep.  671, 
30  Atl.  986,  and  Mattingly  v.  Plymouth, 
100  Ind.  545.  Besides,  one  who  deals  with 
an  agent  must  know  whether  the  latter  has 
been  commissioned  to  represent  the  prin- 
cipal in  the  transaction.  These  general  ob- 
servations are  important  now  only  to  show 
the  irregularity  of  the  ruling  upon  the  ad- 
mission of  the  testimony  relative  to  thia 
branch  of  the  case,  when  objected  to  by 
defendant. 

The  authorities  are  not  harmonious  up- 
on the  question  whether  under  a  consti- 
tutional provision  such  as  our  §  9,  art.  3, 
requiring  compensation  for  property  taken 
or  damaged,  an  injury  to  property  occa- 
sioned by  a  change  from  the  natural  or 
initial  grade,  one  not  regularly  establish- 
ed by  councilmanic  action,  requires  the  city 
to  respond  in  damages  for  the  wrong  done- 
Some  of  them  say  no  such  liability  ensues. 
There  is,  however,  a  general  concurrence 
of  decision  that  an  owner  who  improves 
his  property  without  regard  even  to  a  regu- 
larly established  paper  grade  has  no  cause 
of  complaint  for  the  injury  done;  this  up- 
on the  theory  that  it  is  not  unjust  or  un- 
fair, but  right,  an  interests  being  consid- 
ered, that  the  purchaser  should  take  no- 
tice of  such  grade  and  conform  with  it  in 
afterwards  placing  improvements  on  his 
lot.  Denver  v.  Vernia,  8  Colo.  399,  8  Pac. 
656;  Reilly  v.  Ft.  Dodge,  118  Iowa,  633, 
92  K  W.  887;  Manning  v.  Shreveport,  119 
La.  1044,  13  L.R.A.(N.S.)  452,  44  So.  882; 
Clinkenbeard  v.  St.  Joseph,  122  Mo.  641, 
27  S.  W.  521 ;  Omaha  v.  Williams,  52  Neb. 
40,  71  N.   W.   970;    Groff  v.   Philadelphia, 
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loO  Pa.  594,  24  Atl.  1048;  Gray  v.  Salt 
Lake  City,  44  Utah,  204,  138  Pac.  1177, 
Ann.  Cas.  1916D,  1135;  Jonea  v.  Gillis, 
75  Wash.  688,  135  Pac.  027,  137  Pac.  819; 
Blair  V.  Charleston,  43  W.  Va.  62,  35  L.R. 
A.  852,  04  Am.  St.  Rep.  837,  26  S.  E.  341; 
Re  New  York  (Vyse  Street)  05  N.  Y.  Supp. 
803.  In  other  jurisdictions  and  here,  ac- 
cording to  some  decisions,  the  rule  is  that 
whore  injuries  result  to  property  improved 
to  conform  with  a  recognized  natural  grade, 
alterations  therefrom,  whether  done  negli- 
gently or  not,  entitle  the  owner  to  compen- 
sation. 

There  is  in  the  record  proof  sufficient  to 
warrant  the  assumption  of  the  actual  ex- 
istence of  a  grade  established  by  such  use, 
in  which  the  city  acquiesced  or  which  it 
recognized,  as  to  impart  to  the  highway 
the  character  of  actual  adoption  by  the 
authorities  intrusted  with  control.  iThis 
usage,  acquiescence,  and  recognition  fur- 
nish the  basis  for  assuming  the  establish- 
ment of  a  grade,  and  does  not  preclude  recov- 
ery merely  because  the  municipality  has  not 
by  an  ordinance  or  resolution  actually  es- 
tablished a  fixed  grade  for  the  street 
Rutlierford  v.  Williamson,  70  W.  Va.  402, 
74  S.  E.  682,  and  Hickman  v.  Clarksburg, 
—  W.  Va.  -— ,  94  S.  E.  501,  cited  and  relied 
on  by  counsel,  are  not  wholly  inapplicable, 
but  are  not  controlling, — ^the  first,  because, 
as  appears  from  point  2  of  the  syllabus, 
abutting  owners  improved  their  lots  with 
reference  to  the  grade  of  a  street  unchanged 
by  artificial  means  from  its  natural  condi- 
tion on  lands  where  the  city  itself  established 
the  thoroughfares;  the  second,  because 
the  owner  laid  off  the  streets  on  his  own 
land  and  devoted  them  to  the  use  of  the 
public  by  a  dedication  not  accepted  by  the 
city,  and  over  which  it  exercised  no  control 
before  the  cause  of  action  arose.  Harman 
V.  Rluefield,  70  W.  Va.  129,  73  S.  E.  200, 
does  aptly  state  the  rule  applicable  to  the 
subject  now  discussed  to  be:  "If  the  public 
have  been  permitted  to  use  an  open  street 
on  the  natural  grade,  .  .  .  and  the  munici- 
pality thereafter  improve  the  street  and 
thereby  cause  injury  to  an  abutting  owner, 
it  is  liable." 

This  doctrine  finds  strong  support  in  the 
cases  cited  infra. 

The  decisions  of  other  states  adopt  the 
same  principle,  and  defend  it  as  being  moat 
equitable  to  the  owners  of  the  property  in- 
jured by  the  alteration  of  a  natural  grade 
relative  to  which  they  built  to  another 
grade,  whereby  the  market  value  was  ma- 
terially diminished,  and  at  the  same  time  as 
sufliciently  conserving  the  public  interest 
committed  to  the  city,  whose  duty  it  is  to 
cause  the  least  possible  harm  in  making 
necessary    street    improvements.      Folmsbee 


V.  Amsterdam,  142  N.  Y.  118,  86  N.  E. 
821;  Hunt  v.  Otego,  160  App.  Div.  158, 
145  N.  Y.  Supp.  495;  Davis  v.  Missouri 
P.  R.  Co.  119  Mo.  180,  41  Am.  St.  Rep. 
648,  24  S.  W.  777;  Fayetteville  v.  Stone, 
104  Ark.  136,  148  S.  W.  524;  Chapman  y- 
Staunton,  246  111.  394,  92  N.  E.  905; 
OBrien  v.  Philadelphia,  150  Pa.  589,  30 
Am.  St.  Rep.  832,  24  AU.  1047;  Eachus  v. 
Los  Angeles  Consol.  Electric  R.  Co.  103 
Cal.  614,  42  Am.  St.  Rep.  149,  37  Pac. 
750:  Sallden  v.  Little  FalU,  102  Minn.  .'^58, 
13  L.R.A.(N.S.)  790,  120  Am.  St.  Rep.  635, 
113  N.  W.  884 ;  Stocking  v.  Lincoln,  93  Neb. 
798,  46  L.R.A.iN.S.)  107,  142  N.  W. 
104;  Hempstead  v.  Salt  Lake  City,  32  Utah, 
261,  90  Pac.  397;  Pueblo  v.  Bradley,  23 
Colo.  App.  177,  128  Pac.  888. 

The  applicability  and  aptness  of  these 
decisions  to  the  facts  prove<f  would  be  con- 
clusive upon  the  question  of  liability  in- 
volved were  it  not  admitted  repeatedly  by 
the  plaintiff,  when  testifying  as  a  witness 
in  his  own  behalf,  that  when  he  purchased 
the  lot  and  erected  the  residence  on  it  he 
knew,  or,  to  use  his  own  term,  "presumed," 
the  natural  grade  necessarily  would  be  re- 
duced or  lowered  by  the  city  to  render  it 
more  convenient  for  the  use  of  the  public. 
Notwithstanding  this  knowledge  or  presump- 
tion, he  proceeded  thereafter  to  prosecute 
to  completion  the  construction  of  the  build- 
ing then  contemplated  by  him.  Is  it  con- 
sonant with  justice  and  fairness  under  such 
circumstances  to  permit  recovery  for  an 
injury  to  the  building  and  lot,  or  the  lot 
without  the  building?  Doubtless  tlie  an- 
ticipation of  this  inquiry  prompted  reliance 
upon  the  information  said  to  have  been  fur- 
niahed  by  Ewing,  representing  Maupin,  the 
city  engineer,  neither  of  whom  had  author- 
ity to  fix  a  street  grade  anywhere  in  the 
city  except  subject  to  the  approval  of  the 
municipal  authorities  and  adoption  by 
them.  Without  such  approval  and  adop- 
tion no  grades  could  be  fixed,  and  if  none 
were  fixed,  what  they  were  at  any  point  in 
a  street  no  one  could  know. 

Logically,  what  has  been  said  introduces 
the  further  inquiry  whether  the  owner  of  a 
lot,  who  has  caused  it  to  be  improved  bj^ 
the  erection  of  a  building  thereon  with  re< 
spect  to  the  initial  or  natural  grade,  know- 
ing it  necessarily  would  eventually  be  al- 
tered to  serve  the  public  use  by  rendering 
it  more  accessible  and  convenient,  may  re- 
cover for  the  injury  done  to  the  lot  alone 
or  the  lot  as  improved,  where  the  injury  re- 
sults from  changes  in  a  grade  made  under 
the  directions  of  a  municipality  in  the  ex- 
ercise of  a  lawfully  delegated  power.  On 
this  subject  there  is  not  uniformity  in  ju- 
dicial opinion.  Some  atitliorities  do  not 
sanction  the  distinction  l)etween  the  lot  and 
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the  improvements  thereon,  but  permit  the 
Assessment  of  damages  for  the  deprecia- 
tion in  the  market  value  of  the  property  as 
a  whole.  See  note  to  Gray  v.  Salt  Lake 
City,  Ann.  Cas.  1916D,  1135.  This  court, 
among  others,  however,  has  differentiated 
as  to  the  recoverv  where  the  lot  was  im- 
proved  in  disregard  of  a  paper  grade  line 
already  established  but  not  vet  carried  into 
execution,'  and  has  enforced  the  right  to 
compensation  for  the  injury  done  to  the 
lot  alone,  but  denied  it  as  to  the  build- 
ings thereon.  Davis  v.  Missouri  P.  R.  Oo. 
119  Mo.  180,  41  Am.  St.  Rep.  648,  24  S. 
W.  777;  Groflf  v.  Philadelphia,  150  Pa. 
594,  24  Atl.  1048;  Blair  v.  Charleston,  43 
W.  Va.  62,  35  L.R.A.  852,  64  Am.  St.  Rep. 
837, 20  S.  E.  341 ;  Gray  v.  Salt  Lake  City,  44 
Utah,  204,  138  Pac.  1177,  Ann.  Cas.  1916D, 
1135.  The  principles  upon  which  these 
decisions  are  predicated  and  their  rationale 
vindicate  justice  and  fairness,  and  nowise 
depart  from,  but  follow,  the  generally  recog- 
nized rule  precluding  recovery  for  injuries 
resulting  to  buildings  erected  after  adop- 
tion of  a  plan  for  street  improvement  show- 
ing the  character  and  extent  of -the  antici- 
pated excavations,  as  held  in  New  York, 
Colorado,  Iowa,  Louisiana,  Missouri,  Utah, 
Washington,  and  other  states.  Denver  v. 
Vernia,  supra;  Davis  v.  Missouri  P.  R.  Co. 
supra;  People  ex  rel.  Murtaugh  v.  Board 
of  A-^sessors,  68  How.  Pr.  327.  For  a  grade 
established  by  a  recognized  public  use  with 
the  knowledge  and  acquiescence  of  the  mu- 
nicipality ought  to  be  given  some  if  not 
as  much  consideration  as  a  paper  grade 
regularly  adopted,  but  on  which  nothing 
further  has  been  done  on  the  street  to  carry 
it  into  actual  execution.  For  further  dis- 
cussion see  Blair  v.  Charleston,  43  W.  Va. 
62,  35  L.R.A.  852,  64  Am.  St.  Rep.  837,  26 
S.   E.   341. 

While  this  right  to  compensation  for  in- 
jury to  the  lot  without  the  building  exists, 
is  there  such  right  of  recovery  for  the  injury 
done  to  the  building  also  or  the  property 
as  improved  when  the  building  was  erected, 
notwithstanding  the  anticipated  necessity 
for  an  alteration  of  such  grade?  The  ra- 
tionale of  the  differentiation  is  not  difficult 
of  discernment.  No  valid  reason  interfered 
to  prevent  plaintiff  from  purchasing  the  lot 
at  the  time  he  chose  to  buy  it.  That 
right  cannot  l>e  denied.  He  acquired  it 
when  the  street  was  at  its  natural  grade, 
supplemented  by  use,  recognition,  and  ac- 
quiescence»  and  by  the  municipal  grant  of 
a  franchise.  But  not  so  as  to  the  build- 
ing. He  improved  the  lot  in  anticipation 
of  what  has  occurred,  but  not  to  that  ex- 


tent. Having  made  his  election  and  as- 
sumed the  risk,  he  must  endure  the  con- 
sequences. Blair  y.  Charleston,  supra; 
Davis  V.  Missouri  P.  R.  Co.  supra.  The 
fact,  admitted  or  presumed  by  him,  of  the 
probability  and  necessity  of  the  alteration, 
while  not  foreclosing  recovery  for  the  inju- 
ry to  the  lot,  does  have  that  effect  as  to  the 
building.  It  was  within  his  power  to  pre- 
vent the  injury-  to  it^  but  he  failed  in  the 
attempt.  He  did  not  apply  where  applica- 
tion would  have  availed.  This  failure, 
however,  does  not  relieve  or  benefit  him 
now. 

The   only    other    important   question    is 
whether,  as  counsel  argue,  the  joining  of 
the  plaintiff  with  others  in  a  petition  re- 
questing the  municipal  authorities  to  pave 
Davis  street  operates  to  estop  him  to  pros- 
ecute this  action.     There  is  also  some  di- 
versity of  judicial  views  upon  this  subject. 
As  the  compensation  for  damages  to  real 
estate  rests  upon  a  constitutional  guaran- 
ty, a  waiver  of  the  right  ought  not  to  be 
lightly    assumed    or    inferred.     To    do     so 
would  nullify  and  defeat  the  object  of  the 
provision.     The  framers  of  that  instrument 
deemed  it  necessary,  wise,  and  prudent  to 
protect  the   owner   alike   against   damages 
to  his  property  and  its  actual  appropria- 
tion.    A  waiver  or  intention  to  waive  the 
benefit  certainly  cannot  clearly  be  derived 
from  the  mere  request  to  expedite  what  the 
municipality    could    and    doubtless    would 
eventually  do.     His  participation  does  not 
unequivocally  imply  a  voluntary  relinquish- 
ment of  the  right  so  guaranteed,  or  oper- 
ate    to    estop    him    to    claim    compensa- 
tion for  the  wrong  done.     New  Decatur  v 
Scharfenberg,  147  Ala.  367,  119  Am.  St.  Rep. 
81,    41    So.    1025;    Barker    v.    Tauton,    11:) 
Mass.  392;   Jones  v.   Bangor,  144  Pa.   638, 
23  Atl.  252;   Lewis  v.  Darby,  166  Pa.  G13. 
31  Atl.  335.    Besides,  the  petition  apparent- 
ly did  not  contemplate  a  radical  departur:* 
from  the  initial  grade  line.    It  only  asked 
that   the   street  l)e   paved,   not   that   it   bo 
cut  down,  though  naturally  he  would  sup- 
pose some  \.ork  of  that  kind  was  necessary. 
The  more  reasonable  supposition  is  that  the 
municipality   would  do  nothing  to   impair 
the  value  of  the  property.     The  court  there- 
fore should  have  limited  the  proof  to  the 
diminution  of  the  value  of  the  lot  in  its  un- 
improved  condition,   and   excluded   the   de- 
preciation of  the  building. 

What  has  been  said  suffices  as  a  response 
to  other  questions  presented  and  discussed 
by  counsel,  and  as  the  reason  for  reversing 
the  judgment  and  remanding  the  case  for 
a  new  trial. 
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PEALS. 

CAMP  &  MEEHL,  Plff.  in  Err., 

V. 

CHRISTO  MANUFACTURING  COMPANY. 

(—  Va,  — ,  96  S.  E.  424.) 

Pleading  ^  general  Issue  —  collection 
of  insurance  money. 

1.  Evidence  that  the  seller  collected  in- 
surance on  his  interest  in  the  property  sold 
is  admissible  under  the  general  issue  in  an 
action  on  the  purchase-money  notes. 

For  other  cases,  see  Evidence,  XIII.  a,  in 
Dig.  1^2  N,  8, 

Insurance  —  Interest    of    seller  —  ac- 
counting to  purchaser. 

2.  A  seller  of  goods  on  credit  who,  under 
the  option  allowed  by  his  contract,  insured 
his  interest  in  the  property,  must  credit 
the  proceeds  received  for  a  loss  on  the  pur- 
chase-money notes,  and  account  to  the  pur- 
chaser for  the  surplus. 

For  other  cases ,  see  Insurance,  VI.  d,  1,  in 
Dig.  1--52  N.  S. 

(March  21,  1918.) 

1.^  RROR  to  the  Corporation  Court  of 
J  Hopewell  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  cer- 
tain promissory  notes.    Reversed. 

Statement  by  Sims,  J.: 

This  is  an  action  at  law  by  motion  of  the 
defendant  in  error  (hereinafter  referred  to 
as  plaintiff)  against  the  plaintiffs  in  error 
(hereinafter  referred  to  as  defendants)  to 
recover  the  amount  of  certain  promissory 
notes  executed  by  the  defendant  in  favor 
of    the    plaintiffs. 

The  defense  relied  on  is,  in  substance, 
that  said  notes  evidenced  but  a  part  of  a 
certain  contract  in  writing  between  the 
plaintiff  and  defendants  executed  by  them 
both  at  the  same  time  the  notes  were  exe- 
cuted by  the  defendants;  that  the  subject 
of  such  contract  was  a  soda  water  foun- 
tain, for  the  purchase  price  of  which  said 
notes  were  given;  that  the  plaintiff,  after 
said  contract  was  executed,  and  in  pur- 
suance of  said  contract,  insured  its  interest 
in  said  property  against  loss  by  fire;  that 
the  said  property  was  destroyed  by  fire; 
and  that,  before  said  action  was  instituted, 
the  plaintiff  collected  from  such  insurance 
an  amount,  to  the  defendants  unknown, 
which  the  defendants  were  entitled  to  have 

Note.  —  As  to  right  of  purchaser  to  bene- 
fit of  insurance  taken  out  by  seller  or  vend- 
or, see  annotation  following  this  case,  post, 
938,  and  references  therein  to  annotation 
on  related  questions. 
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credited  on  said  indebtedness  evidenced  by 
said  notes,  but  which  the  plaintiff  did  not 
so  credit,  or  any  part  thereof,  and  refused 
so  to  do. 

The  Evidence  and  Facts. 

The  material  evidence  in  the  cause  shown 
by  plaintiff's  own  witnesses  is  that  said 
written  contract  contained  the  following 
provision:  "And  I  [the  defendants]  agree 
to  insure  the  said  property  [the  soda 
water  fountain]  promptly  and  keep  the 
same  insured,  at  my  own  expense,  loss,  if 
any,  payable  to  you  [the  plaintiff]  as  your 
interest  may  appear;  and  I  will  forward 
you  the  policies  covering  the  same.  If  I 
delay  furnishing  insurance  you  may  at 
your  option  insure  your  interest,  and  I  will 
pay    the   premium." 

The  president  of  the  plaintiff  testified 
that  at  the  time  the  contract  was  executed 
he  knew  that  the  defendaiuts  could  not  get 
lire  insurance  where  their  business  was 
located;  that  the  defendants  then  in  fact 
so  informed  the  plaintiff,  and  that  thpy 
(the  defendants)  could  not  themselves  take 
out  such  insurance;  but  such  president 
testified  that  he  did  not  promise  or  make 
any  binding  obligation  that  the  plaintiff 
would  take  out  and  carry  such  insurance. 
There  is  other  testimony  for  the  plaintiff 
to  the  same  effect.  The  witnesses  for 
plaintiff  admit,  however,  that,  after  the  con- 
tract was  executed  and  the  said  property 
was  sold  and  delivered  to  the  defendants* 
the  plaintiff  did  insure  their  interest  in 
said  property  by  a  blanket  policy  of  in- 
surance; that  such  property  was  afterwards 
destroyed  by  lire,  and  the  plaintiff  collect- 
ed from  such  insurance  some  $250  or  $269 
(the  exact  amount  not  being  shown  by  the 
evidence),  which  the  plaintiff  claimed  as 
its  own  money  on  the  ground  that  it  was 
collected  from  insurance  independently  ef- 
fected by  the  plaintiff,  as  plaintiff  claimed 
on  the  trial;  and  that  the  defendants  were 
not  entitled  to  receive  any  credit  therefor 
on  said  indebtedness. 

There  is  no  other  evidence  bearing  on 
the  question  as  to  whether  said  insurance 
was  effected  in  pursuance  of  said  contract,, 
or  independently  thereof  by  the  plaintiff. 

The  defendants  attempted  to  prove  that 
the  provision  in  the  contract  in  writing 
above  quoted  was  altered  by  mutual  agree- 
ment before  the  contract  was  signed,  so  as 
to  provide,  in  substance,  a  positive  obliga- 
tion on  the  part  of  the  plaintiff  to  carry  fire 
insurance  "and  stand  the  risk  of  loss;"  but 
the  testimony  for  the  defendants  falls 
short  of  furnishing  any  evidence  of  any  pro- 
bative value  to  sustain  such  attempted 
proof,   so  that  the  foregoing  statement  of 
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evidence  must  be  taken  to  show  the  mate- 
rial facts  of  the  case. 

Further    Proceedings. 

There  was  a  trial  by  jury,  which  result- 
«d  in  a  verdict  and  judgment  thereon  for 
the  plaintiff  for  the  full  amount  claimed  by 
it. 

There  was  a  motion  by  tlie  defendants  be- 
fore the  court  below  to  set  aaide  the  verdict 
because  of  misdirection  of  the  jury,  and  on 
other    grounds. 

The  assignment  of  error  with  respect 
to  the  alleged  misdirection  of  the  jury  is 
the  giving  by  the  trial  court  of  instruc- 
tions Nos.  1,  3,  and  4,  as  asked  for  by  the 
plaintiff.  Nos.  1  and  3  of  those  instruc- 
tions were  as  follows: 

"InBtniction  of  plaintiff  (given).  No. 
1.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plain- 
tiffs and  defendants  entered  into  the  con- 
tract of  September  29,  1915,  and  by  virtue 
thereof  the  plaintiff  sold  and  delivered  to 
the  defendants  the  property  mentioned  in 
the  contract  and  evidenced  by  notes  of  the 
defendants,  they  must  find  for  the  plain- 
tiff for  the  amount  sued  for,  with  interest, 
and  10  per  cent,  attorney's  fee." 

"Instruction  No.  3  (given).  The  court 
instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiffs,  the  Chris- 
to  Manufacturing  Company  carried  a 
blanket  credit  insurance  on  the  property 
in  this  case  along  with  all  the  other  proper- 
ty sold  by  them  under  like  terms  and  con- 
ditions, the  said  insurance  is  but  an  insur- 
ance of  the  debts  owing  to  the  plaintiffs, 
in  which  the  defendants  have  no  interest, 
and  they  must  find  for  the  plaintiff  so  far  as 
the  question  of  insurance  in  this  case  is  con- 
cerned, unless  they  also  believe  from  the 
evidence  that  the  contract  was  an  express 
stipulation  on  the  part  of  the  plaintiffs  that 
they  would  stand  all  loss  in  case  of  de- 
struction by  fire  of  the  property." 

Of  the  other  assignments  of  error  it  is 
sufficient  to  say  that  one  of  them  raises  the 
question  before  us.  whether  a  special  plea 
was  necessary  to  put  in  issue  the  defense 
aforesaid. 

Messrs.  Robert  G.  Hundley  and  C.  H. 
Morrisctte  for  plaintiff  in  error. 

Air.  X,  C.  Manson,  Jr.,  for  defendants 
in  error. 

Slmfit  Jm  delivered  the  opinion  of  the 
-court: 

1.  The  defense  above  stated  was  provable, 
and  hence  could  be  relied  on  by  the  defend- 
ants under  thdr  plea    of  tlie  general  isisue, 


and  no  special  plea  was  necessary  to  put 
such  defense  in  issue.  It  is  true  the  notes, 
and  not  the  contract,  were  sued  on  upon  the 
face  of  the  notice  of  motion.  But  the  testi- 
mony introduced  by  the  plaintiff  itself 
disclosed  that  the  notes  constituted  a  part 
of  a  written  contract  between  the  parties, 
all  entered  into  at  one  and  the  same  time. 
Hence  the  action  on  the  notes  was  an  action 
on  the  written  contract  also,  and  the  general 
issue  involved  the  question  of  what  was 
that  contract,  and  the  effect  of  it  upon  the 
obligation  of  said  notes.    Further — 

2.  In  the  view  we  take  of  the  case,  the 
fact  that  the  contract  in  writing  between 
the  parties  did  not  contain  a  positive  obli- 
gation on  the  part  of  the  plaintiff  to  insure 
its  interest  on  the  property,  which  waa  the 
subject  of  the  contract,  is  immaterial. 
The  contract  provided  that  the  plaintiff  had 
thereunder  an  option  ao  to  do.  It  did  in 
fact,  after  the  contract  was  made,  insure 
such  interest,  and  subsequently  realized 
from  collection  of  such  insurance  some  $250 
or  $269,  for  which  it  has  not  given  the  de- 
fendants any  credit,  and  declines  to  do  so. 
Since  the  contract  contained  the  express 
provision  as  to  insurance  above  quoted,  we 
are  of  opinion  that  the  insurance,  after- 
wards effected  by  the  plaintiff  in  accord- 
ance with  the  option  given  it  by  such  pro- 
vision, must  be  taken  to  have  been  effected 
in  pursuance  of  such  contract,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  ex- 
cept the  mere  claim  of  the  plaintiff  post 
motam  litam  that  it  effected  the  insurance 
independently.  The  insurance  is  presumed 
under  such  circumstances  to  have  been  tak- 
en out  in  accordance  with  the  provision  in 
the  contract. 

Such  a  provision  as  that  contained  in  the 
instant  case  is  a  very  frequent  one  in  con- 
tracts such  as  that  in  question;  and  prac- 
tically the  same  provision  is  often  contained 
in  mortgages  and  deeds  of  trust.  It  is 
well  settled  that  when  the  vendor  of  the 
property  effects  insurance  in  pursuance  of 
such  a  conti'.iet,  the  insurance  is  collateral 
security  for  the  payment  of  the  debt,  and 
the  vendor  must  credit  the  debt  by  what- 
ever amount  he  may  realize  from  such  in- 
surance if  not  in  excess  of  the  debt,  and  if 
in  excess  of  the  debt,  the  residue  must  be 
paid  over  by  the  vendor  to  the  vendee.  And 
this  is  true  whether  the  insurance  be  of 
property,  or  only  of  the  vendor's  insurable 
interest  therein.  See  note  of  Judge  Free- 
man, 54  Am.  Dec.  698,  699;  2  May,  Ins. 
§§  452B,  452C;  Vance,  Ins.  §§  417,  419. 

It  is  true  that  if  the  vendor  effects,  for 
his  own  benefit,  insurance  on  the  property 
sold,  independently  of  any  contract  with 
the  vendee  on  the  subject,  the  latter  is  en- 
titled   to   no    benefit    from    the    insurance. 
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See  64  Am,  Dec.  693  et  scq.,  and  Carpen- 
ter V.  Providence  Washington  Ins.  Co.  16 
Pet.  495,  10  L.  ed.  1044.  But  such  ia  not 
tlie  case  before  us  as  shown  by  the  evidence 
in  the  record.  And,  as  above  noted,  where 
tliero  is  a  contract  between  vendor  and  yen- 
dee  containing  a  covenant  with  respect  to  in- 
surance, the  insurance  taken  out  while  such 
contract  is  in  force  will  be  presumed  to  have 
been  effected  in  pursuance  of  the  contract, 
in  the  absence  of  evidence  to  the  contrary. 
The  instructions  above  quoted  erroneously 
disregarded  the  above-mentioned  rule  of 
law.  And  aa  they  directed  a  verdict  in 
favor  of  the  plaintiff  for  the  full  amount 
of  its  claim  in  disregard  of  such  rule,  and 
as  the  facts  in  the  case,  as  shown  by  the 
plaintiff's  own  evidence,  established  that 
under  such  rule  the  defendants  were  enti- 
tled to  the  credit  aforesaid,  such  action  of 
the  court  affirmatively  appears  from  the  rec- 
ord to  have  been  prejudicial  to  the  defend- 
ants,  and  hence  was  reversible   error. 


This  being  our  conclusion,  we  find  it 
unnecessary  to  consider  or  pass  upon  the 
other  assignments  of  error  of  the  defend- 
ants, as  they  are  none  of  them  such  as  are 
likely  to  arise  on  a  new  trial  of  the  case. 

The  result  of  the  above  holding  is  that  the 
judgment  complained  of  w^as  excessive  to 
the  extent  of  $250  or  $269,  the  fire  insur- 
ance money  collected  by  the  plaintiff  which 
should  have  been  credited,  but  was  not  cred- 
ited, on  the  plaintiff's  debt,  in  accordance 
with  the  evidence  in  the  case  upon  its  trial 
in  the  court  below.  We  are  therefore  of 
opinion  to  set  aside  and  reverse  the  judg- 
ment, and  remand  the  case  to  the  trial 
court,  with  instructions  to  put  the  plain- 
tiff on  terms  to  release  the  said  excess 
amount  of  such  judgment  to  the  extent  of 
the  fire  insurance  money  aforesaid  collected 
by  it  of  not  less  than  $2o0,  or  to  award 
a  new  trial,  and  if  such  excess  is  released, 
to  enter  judgment  for  the  correct  amount 
of  the  plaintiff's  debt  so  ascertained. 


Annotation — Right  of  purchaser  to  benefit  of  insurance  taken  out  by  seller 

or  vendor. 


As  to  the  right  of  the  vendor  to  the 
proceeds  of  an  insurance  policy  in  the 
name  of  the  vendee,  see  note  appended 
to  Zenor  v.  Hayes,  13  L.R.A.(N.S.)  909. 

The  vendor,  especially  as  '  to  real 
estate,  is  regarded  as  a  trustee  for  the 
vendee,  and  hence  any  insurance  he  may 
hold  on  the  property  sold  will  be  treated 
as  being  held  by  him  for  the  benefit  of 
his  vendee,  and  he  will  be  required  to 
apply  the  proceeds  on  the  purchase  price, 
or  otherwise  give  the  vendee  the  benefit 
thereof: 

— Phinizy  v.  Guernsey  (1900)  111  Ga. 
346,  50  L.R.A.  680,  78  Am.  St.  Rep. 
217,  36  S.  E.  796,  holding  that  the  pro- 
ceeds of  insurance  belong  to  the  vendee 
upon  his  completion  of  the  contract; 

— Mattingly  v.  Springfield  F.  &  M.  Ins. 
Co.  (1904)  120  Ky.  768,  83  S.  W.  577, 
holding  that  the  vendor  who  retained 
an  insurance  policy  existing  at  the  time 
he  sold  the  property  and  held  it  as  col- 
lateral security  for  the  balance  due  on 
the  purchase  price  is  bound  to  apply 
the  proceeds   on   the   indebtedness. 

— Wm.  Skinner  &  Sons  Ship  Building 
&  Drv-Dock  Co.  v.  Houghton  (1900)  92 
Md.  68,  84  Am.  St.  Rep.  485,  48  Atl.  85, 
holding  that  the  vendee  upon  paying 
the  balance  of  the  purchase  price  is  en- 
titled in  equity  to  the  proceeds  of  the 
policv  collected  bv  the  vendor; 

— Millville  Aerie,  F.  O.  E.  v.  Weath- 
erby  (1013)  82  N.  J.  Eq.  455,  88  Atl. 
847,  stating  rule; 

L.KA.19181). 


—Clinton  v.  Hope  Ins.  Co.  (1871)  45 
N.  Y.  454,  holding  that  an  undertaking 
by  the  vendee  to  pay  the  cost  of  insur- 
ance effected  by  the  vendor  is  under  the 
circumstances  equivalent  to  an  agree- 
ment by  the  vendor  to  hold  the  insur- 
ance for  the  protection  of  the  joint  in- 
terest, and  creates  a  privity  between 
them  in  respect  to  the  contract  of  in- 
surance ; 

—Turner  v.  Bryant  (1912)  152  App. 
Div.  601,  137  N.  Y.  Supp.  466,  holding 
that  the  vendee  of  a  sawmill  and  site 
was  entitled  to  have  the  proceeds  of  in- 
surance taken  out  by  the  vendor  applied 
on  the  purchase  price; 

— ^Hill  V.  Cumberland  Valley  Mut. 
Protection  Co.  (1868)  59  Pa.  474,  de- 
claring that  so  far  as  the  vendor  is 
secured  his  purchase  money  by  means 
of  a  policy  of  insurance  running  to  him 
covering  the  property  sold,  the  vendee 
is  correspondingly  benefited  by  the  dis- 
charge to  that  extent  of  his  indebted- 
ness. To  the  same  effect  is  Parcell  v. 
Grosser  (1886)  109  Pa.  617,  1  Atl.  909; 

—Reed  v.  Lukens  (1863)  44  Pa.  200, 
84  Am.  Dec.  425,  holding  that  the  ven- 
dor in  a  contract  for  the  sale  of  real 
estate  is  a  trustee  for  the  vendee  in  re- 
gard to  the  property  purchased  and  must 
account  to  the  latter  as  such  for  insur- 
ance collected  by  him  upon  property 
sold.  This  is  especially  true  where  sub- 
sequently  the    vendor    assigned    to   the 
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vendee  his  right,  title,  and  interest  in 
the  insurance  policies; 

— Nor  cross  v.  Insurance  Co.  (1851) 
17  Pa.  429,  65  Am.  Dec.  571,  holding 
that  creditors  of  the  vendor  were  entitled 
to  proceeds  of  insurance  policies  taken 
out  and  held  by  the  latter  upon  property 
sold  upon  contract,  and  stating  that  such 
holding  would  not  injure  the  vendee, 
since  to  the  extent  of  the  proceeds  re- 
ceived by  the  vendor  his  indebtedness 
was  discharged; 

— Brakhage  v.  Tracy  (1900)  13  S.  D. 
343,  83  N.  W.  363,  holding  that  the  ven- 
dee is  entitled  to  have  the  insurance 
collected  by  the  vendor  applied  on  the 
purchase  price; 

— Revnard  v.  Arnold  (1875)  L.  R.  10 
Ch.  (Eng.)  386,  23  Week.  Rep.  804,  hold- 
ing  that  under  a  lease  containing  an  op- 
tion to  purchase,  the  lessor  is  not  entitled 
to  retain  for  his  own  benefit  the  proceeds 
of  insurance  policies  covering  buildings 
on  the  leased  premises  taken  out  by  him, 
where  the  lessee  exercises  the  option  to 
purchase,  but  the  latter  is  entitled  to  the 
benefit  thereof. 

This  doctrine  was  applied  in  Camp  & 
Meehl  v.  Christo  Mpo.  Co.  ante,  936,  to 
a  contract  for  the  sale  of  property  con- 
ditionally, which  contained  a  provision 
authorizing  the  seller  to  insure  the  prop- 
erty, and  it  is  held  that  upon  collecting 
the  insurance  he  is  under  obligation  to 
credit  the  amount  collected  on  the  pur- 
chase price. 

It  has,  however,  been  held  that  the 
vendee  cannot  collect  from  the  vendor 
the  proceeds  of  an  insurance  -policy 
taken  out  and  collected  by  the  latter 
for  the  destruction  of  buildings  sub- 
sequently sold,  where  the  policy  was  not 
assigned  to  the  vendee.  King  v.  Pres- 
ton  (1856)  11  La.  Ann.  95. 

And  see  Lunbrack  v.  Neall  (1904)  55 
W.  Va.  565,  47  S.  B.  304,  holding  that 
where  the  vendor  had  taken  out  insur- 
ance before  the  final  completion  of  the 
contract,  and  after  the  contract  was 
completed  had  the  insurer  indorse  on 
the  policy  an  assignment  thereof  to  the 


vendee  with  a  provision  that  the  loss  if 
any  was  payable  to  the  vendor  as  his 
interest  appeared,  the  vendee  has  no  in- 
terest in  the  proceeds  of  the  policy. 
In  this  ease,  prior  to  the  destruction 
of  the  buildings,  insured,  the  vendee  had 
refused  to  pay  the  insurance  premium. 

Where  the  vendor  in  a  contract  for 
the  sale  of  real  estate  assigned  the  in- 
surance policies  held  by  him  to  the 
vendee,  the  latter  is  entitled  to  insurance 
as  against  the  former.  Zenor  v.  Hayes 
(1907)  228  HL  626,  13  L.R.A.(N.S.) 
909,  81  N.  E.  1144.  And  so,  where  the 
vendor  contracted  to  keep  the  premises 
insured  for  the  benefit  of  the  vendee,  the 
latter  is  entitled  to  have  the  proceeds  of 
the  insurance  applied  upon  the  purchase 
price.  Allyn  v.  Allyn  (1891)  154  Mass. 
570,  28  N.  E.  779. 

Under  a  contract  providing  that  the 
vendee  shall  insure  the  property  for  the 
benefit  of  the  vendor,  the  proceeds  of 
insurance  collected  by  the  latter  are  to 
be  applied  on  the  purchase  price,  and 
the  vendee  is  not  entitled  to  have  the 
same  used  to  rebuild  the  destroyed 
buildings.  Marion  v.  Wolcott  (1904)  68 
N.  J.  Eq.  20,  59  Atl.  242. 

Where  by  the  terms  of  a  lease  with 
an  option  to  purchase  real  estate  the 
lessee  is  to  pay  for  insurance  taken  out 
by  the  lessor,  he  is  entitled  to  have 
applied  on  the  purchase  price  the  pro- 
ceeds of  insurance  collected  by  the  lessor 
over  and  above  the  amount  required  to 
rebuild  the  destroyed  buildings.  William 
V.  Lilley  (1895)  67  Conn.  50,  37  L.R.A. 
150,  34  Atl.  765. 

Where  however,  the  purchase  price 
was  not  due  at  the  time  the  insurance 
proceeds  were  collected  by  the  vendor, 
the  latter,  over  the  protest  of  the  ven- 
dee, was  held  entitled  to  rebuild  the 
destroyed  property,  rather  than  to  apply 
the  proceeds  upon  the  indebtedness. 
Naquin  v.  Texas  Sav.  &  Real  Estate 
Invest.  Asso.  (1902)  95  Tex.  313,  58 
L.R.A.  711,  93  Am.  St.  Rep.  855,  67  S. 
W.  85.  A.  G.  S. 
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J.  J.  DUNN  et  al. 
(—  Ala.  •— ,  78  So.  51.) 


notes  to  compound  a  felony  cannot  enjoin 
their  enforcement  against  the  maker  or  com- 
pel their  return  to  himself. 
For  other  cases,  see  Contracts,  III.  g,  2,  in 
IHg.  1-52  i\.  8, 

(February  14,  1918.) 


Note.  —  As  to  right  of  maker  or  indorser 
Contract  —  rescission  —  compounding    of  bill  or  note  for  illegal  consideration  to 
felony.  i  affirmative  relief,  see  annotation   following 
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APPEAL  by  complainant  from  a  decree  of 
tlie  Circuit  Court  for  Tallapoosa  Coun- 
ty sustaining  a  demurrer  to  a  bill  tiled  to 
enjoin  the  enforcement  of  certain  notes  in- 
dorsed and  transferred  by  complainant  to 
defendant  Bishop.    Affirmed. 

Statement  bv  SomerviUe,  J.: 

The  bill  alleges  that  complainant  owned 
three  negotiable  promissory  notes  executed 
by  W.  B.  Thompson  to  complainant,  which 
notes  complainant  transferred  to  Luna  May 
Bishop,  and  that  said  Luna  May  Bishop  is 
<?ndeavoring  to  collect  them  from  said 
Thompson,  and  the  prayer  is  that  said 
Thompson  be  enjoined  from  paying  notes  to 
her,  and  to  require  said  Luna  May  Bishop 
to  deliver  them  up  to  complainant,  to  cancel 
<>omplainant'8  indorsement,  and  transfer  to 
respondent,  with  a  decree  in  favor  of  com- 
plainant against  Thompson  for  the  amounts 
due  on  the  notes.  The  circumstances  under 
vihich  respondent  Bishop  acquired  the  notes 
from  complainant  are  shown  by  the  follow- 
ing contract,  which  is  made  an  exhibit  to 
the  bill  of  complaint,  and  marked  ^'Exhibit 
A.''  The  bill  alleges  that  the  consideration 
named  in  said  instrument  was  paid  as  fol- 
lows, to  wit:  $300  in  cash,  and  the  balance 
of  the  consideration  therein  named  by  the 
transfer  and  delivery  to  defendant  of  those 
three  certain  notes  hereinabove  described. 
The  instrument  referred  to  is  as  follows: 
*'Know  all  men  by  these  presents  that  where- 
as there  is  now  pending  in  the  courts  of 
llie  state  of  Alabama  a  prosecution  against 
Iloke  Berry  for  the  seduction  of  Luna  May 
Blhhop;  and  whereas  the  prosecutor  as  well 
as  the  defendant  being  desirous  of  adjusting 
and  settling  the  matter  between  the  par- 
ties interested,  deciding  this  course  to  be 
the  best  interest  of  all  the  parties  concerned 
and  to  society  as  a  whole:  Now,  therefore, 
to  this  end  this  agreement  by  and  between 
the  said  Luna  May  Bishop,  Mrs.  Maud 
Dunn  and  J.  J.  Dunn,  the  father  and  moth- 
er of  Luna  May  Bishop,  for  and  in  con- 
sideration of  $1,000,  and  the  further  sum 
of  $50  as  attorneys'  fee,  in  hand  paid  to  the 
said  Luna  May  Bishop  or  to  her  counsel  or 
agent  for  her,  that  they  the  said  Luna  May 
Bishop  and  her  father  and  mother,  they  and 
each  of  them,  will  forego  any  and  all  prose- 
cutions that  have  been  commenced  against 
said  Hoke  Berry,  and  they  and  each  of 
them  do  hereby  covenant  and  agree  with 
said  Hoke  Berry  and  Mrs,  H.  C.  Berry  that 
they  will  not  hereafter  appear  or  prosecute 
the  said  Hoke  for  the  seduction  of  Luna 
May  Bishop,  or  prosecute  him  for  bastardy 
or  any  other  kindred  oiTense  that  they  might 
be  able  to  institute  by  reason  of  the  re- 
lations heretofore  existing  between  the  said 
Hoke  Berry  and  Luna  May  Bishop,  but  that 


this  is  and  shall  be  on  the  payment  of  said 
sum  of  money  to  the  said  Luna  May  Bishop, 
or  to  any  one  of  them  for  her  use  by 
the  said  Hoke  Berry  or  Mrs.  H.  C.  Berry 
or  any  other  party  for  his  benefit  a  final 
and  complete  settlement  of  the  matter  in 
law,  and  in  personal  feelings  as  far  as 
possible  within  the  conscience  of  the  par- 
ties interested.  [Signed]  J.  J.  Dunn. 
Maud  Dunn.  L.  M.  Bishop.  And  witnessed 
by  R.  L.  Gay,  wiio  acknowledged  the  same 
before  a  notary. 

Mr.  Thomas  J.  Judge  for  appellant. 
Messrs.  Bulger  &  Rylance  and  B.  J. 
Hoot  en  for  appellees. 

SonaerTilIe»  J.,  delivered  the  opinion  of 
the  court: 

The  crime  of  seduction  being  a  felony 
under  our  statute  (Crim.  Code,  §  7776), 
"there  can  be  no  question  that  the  compo- 
sition of  the  felony  .  .  .  was  a  highly 
penal  offense,  and  that  all  who  aided  and 
abetted  in  its  perpetration  were  participants 
in  the  guilt.  Any  executory  contract  or 
promise  based  on  such  consideration  is  il- 
legal, and  no  suit  can  be  maintained  for  ita 
enforcement."  Clark  v.  Colbert,  67  Ala.  92. 
In  that  case  Judge  Stone  thus  expresses  the 
conclusion  of  the  court:  "The  law  will 
leave  all  who  share  in  the  guilt  of  an  illegal 
or  immoral  transaction  where  it  finds  them, 
and  will  neither  lend  its  aid  to  enforce  the 
contract  while  executory,  nor  to  rescind  it 
and  recover  back  the  consideration  when 
executed." 

Complainant's  counsel  concede  that  this 
is  the  law,  but  the  insistence  is  that,  proper- 
ly applied,  it  forbids  the  respondent 
Bishop's  action  on  the  notes,  but  not  com- 
plainant's suit  in  equity  for  restitution  of 
the  notes  indorsed  to  Bishop.  This  theory, 
of  course  assumes  that  the  indorsement  in 
question  was  nothing  but  an  executory  con- 
tract, against  which  equity  will  grant 
relief  so  long  as  it  remains  unexecuted. 

Conceding,  as  claimed  by  appellant,  that 
the  bill  shows  a  transfer  of  tJiese  notes  by 
indorsement,  since  they  could  have  been 
transferred  in  no  other  way.  it  becomes  nec- 
essary to  analyze  the  indorsement  contract 
and  observe  its  operation  and  effect. 

Obviously  in  every  indorsement  completed 
by  delivery  there  are  two  primary  elem^its : 
( 1 )  A  transfer  of  the  title  to  and  property 
in  the  instrument;  and  (2)  a  new  contract, 
by  which  the  indorser  undertakes,  condi- 
tioned on  due  diligence  on  the  part  of  the 
holder,  that  it  shall  be  accepted  and  paid 
according  to  its  tenor. 

So  far  as  the  transfer  of  the  property  is 

concerned,  the  contract  is  fully  and  irrevoca- 

*  bly  executed  by  the  delivery  of  the  instru- 
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ment.  It  cannot  be  distinguished  from  the 
delivery  of  money  or  any  other  chattel,  or  a 
deed  conveying  land. 

As  to  the  indorser's  new  conditional  un- 
dertaking, it  is,  of  course,  strictly  executory 
until  his  liability  is  established  and  pay- 
ment made  by  him  to  the  holder  of  the  in- 
strument accordingly.  So  in  this  case 
complainant's  obligation  as  indorser  is 
purely  executory,  and,  of  course,  not  en- 
forceable against  her  by  her  indorsee,  the 
respondent  Bishop. 

But  it  does  not  appear  tliat  any  effort  has 
been  or  will  be  made  to  enforce  camplain- 
aut's  liability  as  such  indorser.  On  the  con- 
trary, the  action  on  the  notes  is  only  against 
the  maker>  Thompson,  and  payment  thereof 
by  Thompson  would  completely  relieve  com- 
plainant of  her  conditional  liability  as  in- 
dorser, a  result  which  the  bill  in  fact  seeks 
to  prevent.  Against  that  liability,  if  ever 
asserted,,  her  remedy  at  law  is  adequate  for 
all  the  requirements  of  the  case. 

The  real  purpose  of  the  bill  is  the  recov- 
ery of  the  notes  and  the  reinstatement  of 
complainant  in  their  ownership.  To  this 
end  she  invokes  the  aid  of  a  court  of  equity 


for  the  rescission  of  an  executed  agreement, 
and  the  recovery  of  the  consideration  which 
passed  thereunder.  To  do  this  she  must  set 
up  and  rely  upon  the  illegal  contract  itself. 
The  authorities  all  forbid  the  granting  ot 
such  relief  in  cases  like  this,  and  we  are  con- 
strained to  hold  that  the  demurrer  to  the 
bill  was  well  taken  and  was  properly  sus- 
tained. 

The  bill  does  not  make  a  case  of  duress, 
and  there  is  nothing  to  show  that  the 
parties  were  not  in  pari  delicto.  It  is  to  be 
observed  also  that,  with  respect  to  the  pres- 
ervation and  recovery  of  gaming  considera- 
tions, those  cases  rest  upon  statutes  and 
decisions  which  render  them  sui  generis, 
and  without  analogy  in  this  particular  to 
other  classes  of  illegal  contracts.  See  Fenno 
V.  Sayre,  3  Ala.  458,  473;  Barker  v.  Calli- 
han,  5  Ala.  708;  Roberts  v.  Taylor,  7  Port. 
(Ala.)  251;  Foreman  v.  Hardwick,  10  Ala. 
316,  326. 

It  results  that  the  decree  of  the  Circuit 
Court  must  be  affirmed. 

Anderson,  Ch.  J.,  and  Maylleld  and 
Tlionia^,  JJ.,  concur. 


Annotatioii— 


of  maker  or  indorser  of  bill  or  note  for  illegal  consid- 
eration to  affirmative  relief. 


It  is  settled  law  that  parties  in  pari 
delicto  will  not  be  given  the  aid  of 
equity  to  avoid  a  contract  based  upon 
an  illegal  consideration,  or  to  carry  out 
some  illegal  purpose.  The  application  of 
this  rule  to  the  question  under  considera- 
tion is  not  so  clear. 

The  meaning  of  the  maxim,  'In  pari 
delicto  potior  est  conditio  defendentis/' 
is  that  the  law  leaves  the  parties  exactly 
where  they  stand, — not  that  it  prefers 
the  defendant  to  the  plaintiff,  but  that 
it  will  not  recognize  a  right  of  action 
founded  on  an  illegal  contract.  Atwood 
V.  Fisk  (1869)  101  Mass.  363,  100  Am. 
Dec.  124. 

In  Berby  v.  Dunn,  ante,  939,  the  in- 
dorser of  a  note  sought  equitable  relief 
by  seeking  in  effpct  a  retransfer  to  her 
of  the  notes  indorsed,  title  and  pos- 
session thereto  having  passed  by  in- 
dorsement and  transfer,  and  it  was  held 
that  since  the  parties  were  in  pari  delicto 
affirmative  relief  of  this  kind  would  be 
denied. 

To  the  same  effect  are — 

—Paige  V.  Hieronymus  (1899)  180  HL 
637,  54  N.  E.  583,  holding  that  a  woman 
is  not  entitled  to  have  canceled  a  note 
and  mortgage  the  consideration  of  which 
was  an  agreement  not  to  prosecute  her 
iianco  for  a  certain  crime,  where  there  j 
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was  no  oppression  or  imposition  exer- 
cised in  securing  the  instruments; 

— Atwood  V.  Fisk  (Mass.)  supra,  hold- 
ing that  a  note  and  mortgage  securing  it 
will  not  be  canceled  in  equity  on  the 
ground  that  the  consideration  thereof 
was  the  agreement  of  the  mortgagee  not 
to  prosecute  a  third  person.  Distin- 
guished in  Bryant  v.  Peck  &  W.  Co, 
(1891)  154  Mass.  460,  28  N.  E.  678,  which 
holds  that  equitable  relief  will  be  given 
where  the  note  was  secured  through 
duress ; 

— Malone  v.  Fidelity  &  C.  Co.  (1897) 
71  Mo.  App.  1,  holding  that  the  in- 
dorser of  a  note  given  to  secure. immu- 
nity from  criminal  prosecution  is  not 
entitled  to.  equitable  relief  to  have  the 
notes  recalled,  but  will  be  left  to  his 
remedy  at  law; 

—Rock  V.  Mathews  (1891)  35  W,  Va. 
534,  ;4  L.R.A.  508,  14  S.  E.  137,  hold- 
ing that  equity  will  not  cancel  a  note 
and  deed  of  trust  secured  thereby,  where 
the  consideration  was  an  agreement  not 
to  prosecute  for  felony  a  child  of  the 
mortgagors. 

And  where  a  father  executed  ft  mort- 
gage to  secure  the  payment  of  a  mort- 
gage forged  by  his  son,  equity  canceled 
the  forged  mortgage,  but  refused  to  can- 
cel the  one  executed  by  the  father,  on 
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the  ground  that  the  consideration  forby  a  wife  to  her  husband  in  considera 
the  latter  was  the  agreement  of  the  mort- 
gagee to  refrain  from  prosecuting  the 
son  for  forgery.  Shattuck  v.  Watson 
(1890)  53  Ark.  147,  7  L.R.A.  551,  13  S. 
AV.  516. 

So,  where  one  of  the  parties  to  a 
fraudulent  conspiracy  to  cheat  and  de- 
fraud a  third  person  executed  a  note  to 
the  other  party  to  the  conspiracy,  it  was 
held  that  this  note  would  not  be  can- 
celed at  the  behest  of  the  maker.  Over- 
shiner  V.  Wisehart  (1877)  59  Ind.  136. 

Where  a  municipal  corporation  se- 
cured authority  to  issue  bonds  by  false- 
ly representing  that  it  wanted  to  bor- 
row money  to  make  improvements  and 
then  turned  the  bonds  over  to  a  rail- 
road company  to  induce  it  to  construct 
a  road  through  the  municipality,  and  the 
bonds  were  negotiated,  equity  will  not 
declare  the  bonds  to  be  unlawful  and 
void,  but  will  leave  the  parties  in  the 
situation  in  which  thev  stand.  Cedar 
Springs  v.  Schlich  (1890)  81  Mich.  405, 
8  L.R.A.  851,  45  N.  W.  994. 

Notwithstanding  the  general  rule  that 
a  court  of  equity  will  not  give  relief  to 
the  parties  to  an  illegal  transaction  but 
will  leave  them  where  it  finds  them,  it 
will  nevertheless  cancel  a  note  and  mort- 
gage given  in  liquidation  of  a  gambling 
debt,  where  such  relief  is  in  accord  with 
the  purpose  of  the  statute  giving  a 
remedy  at  law  to  the  losing  party  to  a 
gambling  contract,  the  remedy  at  law  in 
the  particular  case  not  being  adequate. 
Rice  V.  Winslow  (1902)  182  Mass.  273, 
66  N.  E.  366.  It  is  intimated  in  this 
case  that  if  it  had  not  been  for  the 
statute  in  question,  no  affirmative  relief 
at  law  or  in  equity  could  have  been  had. 
In  this  regard,  however,  it  has  been  held 
that  apart  even  from  statute  equity  will 
require  the  giving  up  and  cancelation  of 
securities  given  for  a  gambling  debt. 
Rucker  v.  Wynne  (1859)  2  Head  (Tenn.) 
618,  disapproving  Weakley  v.  Watkins 
(1846)  7  Humph.  (Tenn.)  356. 

Under  a  statute  in  effect  making  void 
any  mortgage  or  bond  executed  to  se- 
cure a  gambling  debt  or  to  secure  money 
to  be  used  in  gambling,  and  providing 
that  the  property  mortgaged  for  this 
purpose  shall  be  vested  in  the  widow  and 
children  of  the  mortgagor,  equity,  in  be- 
half of  the  wife  and  children  of  the 
mortgagor,  will  cancel  a  mortgage  given 
to  secure  monev  to  be  used  in  gamJoIing. 
Cohn  v.  Brinson  (1916)  112  Miss.  348, 
73  So.  59. 

In  Johnson  v.  Johnson  (1906)  122  Ky. 
13,  121  Am.  St.  Rep.  449,  90  S.  W.  964, 
although  it  was  held  that  a  note  given 


tion  of  his  agreement  not  to  contest  an 
action  by  her  for  divorce  was  illegal 
and  void  and  would  not  be  enforced,  the 
husband  was  nevertheless  required  to 
return  the  note  to  the  wife. 

In  Simpson  v.  Howden  (1837)  3  Mvl. 
&  C.  97,  40  Eng.  Reprint,  862,  1  Jur. 
703,  a  general  demurrer  for  want  of 
equity  in  a  bill  to  have  delivered  up  and 
canceled  an  agreement  to  pay  a  stated 
sum  of  money,  in  consideration  of  the 
promisee,  a  member  of  parliament,  with- 
drawing his  opposition  to  the  establish- 
ment of  a  certain  railway  line, — was 
overruled,  apparently  upon  the  assump- 
tion that  this  contract  was  illegal  and 
void. 

It  has  been  held  that  whenever  the 
circumstances  are  such  that  the  defen- 
sive remedy  at  law  will  not  be  equally 
certain,  perfect,  and  adequate,  equity 
will  give  affirmative  relief,  since  such 
relief  does  not  violate  the  general  maxim 
concerning  parties  in  pari  delicto.  For 
example,  a  remedy  by  enjoining  the  ne- 
gotiation of  a  negotiable  note  given  to 
secure  the  dismissal  of  a  criminal  prose- 
cution against  the  maker^s  husband  is 
simply  an  equitable  i3roceeding  identical 
with  the  setting  up  of  the  illegality  to 
avoid  a  recovery  at  law  and  thus  get 
rid  of  the  contract  as  a  binding  and 
executory  obligation,  and  the  parties  are 
left  undisturbed  as  to  their  property 
rights.  Booker  v.  Wingo  (1888)  29  S. 
0.  116,  7  S.  E.  49. 

It  is  to  be  noted  in  this  respect  that 
it  frequently  happens  that  notes  of  the 
character  under  consideration  are  execu- 
ted under  duress  or  oppression,  or  im- 
position is  exercised.  In  such  case  a 
different  question  is  presented.  It  is 
not  intended  to  include  in  this  note  cases 
of  this  character.  The  following  are 
referred  to  as  illustrative  merely: 

Thus,  there  may  be  collateral  and  in- 
cidental circumstances  attending  a  trans- 
action and  affecting  the  relations  of  the 
parties  which  render  one  of  them  com- 
paratively free  from  fraud;  for  example, 
where  in  the  procurement  of  a  note 
there  is  practised  imposition,  oppression, 
duress,  threats,  or  undue  influence. 
Paige  V.  Hieronymus  (1899)  180  HL  637, 
54  N.  E.  583. 

So,  where"  a  father  under  duress  execu- 
ted a  note  and  forged  stock  to  secure 
immunity  for  his  son  from  criminal 
prosecution,  equity  canceled  the  note  and 
required  the  return  of  the  stock.  Bryant 
V.  Peck  &  W.  Co.  (1891)  154  Mass.  460, 
28  N.  E.  678,  distinguishing  Atwood  v. 
Fisk  (1869)  101  Mass.  368,  100  Am.  Dec. 
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1 24,  on  the  ground  that  in  the  latter  case 
it  was  found  that  there  had  been  exer- 
cised no  inadequate  partiality,  and  there 
was  no  such  inequality  in  opposition  or 
abuse  of  advantage  as  to  entitle  one  of 
the  parties  to  the  aid  of  the  court  on 
the  ground  of  public  policy. 

Likewise,  where  imposition  is  prac- 
tised upon  an  old  man  to  induce  him  to 
execute  a  mortgage  to  avoid  paying  a 
fictitious  claim,  the  mortgage  will  be 
c-anceled  in  equity,  since  the  rule  that 
equity  will  not  aid  persons  in  pari  delicto 


does  not  apply  under  such  cireumstances. 
Watkins  v.  Jones  (1894)  78  Hun,  496, 
29  N.  Y.  Supp.  557. 

And  where  an  aged  and  illiterate 
woman  was  induced  to  execute  a  mort- 
gage to  settle  a  defalcation  of  her  son- 
in-law  in  order  to  shield  him  from  pun- 
islMnent,  she  is  not  a  party  in  pari 
delicto,  and  hence  is  entitled  to  equitable 
relief.  Bell  v.  Campbell  (1894)  123  Mo. 
1,  45  Am.  St.  Rep.  505,  25  S.  W.  359. 

A.  G.  S. 
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ANNA  McGUIRE,  Respt, 
v. 

VILLAGE  OF   CALEDONIA,  Appt. 

(—  Minn.  — ,  167  N.  W.  425.) 

XIvJ  deuce  —  demonstrative  —  produc- 
tion. 

1.  A  trial  court  may  properly  require  a 
party  to  produce  in  court  an  article  which 
has  probable  value  as  evidence. 

For  other  oaaeSf  aee  Discovery  and  Inspec- 
tion, J.  in  Dig.  1-52  A'.  8, 

Same  —  establisliin^r  admissibility. 

2.  It  is  not  necessary  to  establish  its  ad- 
missibility before  production  in  court. 
For  other  caseSy  see  Discovery  and  Inspec- 
tion, /.  in  Dig.  1-52  A'.  8. 

Appeal  ^  ordering  production  or  evi- 
dence —  prejudice. 

3.  The  language  used  by  the  court  in  or- 
dering defendant  to  produce  a  paving  ^lank 
in  its  posst^ssion  was  not  prejudicial. 

For  other  cases,  see  Appeal  and  Error,  VII, 
m,  6,  in  Dig.  1-52  N.  S. 

X>\*ldcTice  —  previous  claim  for  injury. 

4.  Ordinarily  it  is  proper  to  examine  a 
claimant  in  a  personal  injury  case  as  to  the 
fact  of  having  made  previous  claims  for 
injuries.  No  prejudice  is  apparent  from  re- 
litriction  of  such  inquiry  in  this  case.  Other 
limitations  on  cross-examination  are  con- 
sidered, and  held  not  error. 

For  other  cases,  see  Appeal  and  Error,  VII, 
m,  S,  5,  in  Dig.  1-52  N.  H. 

Trial  —  Jury  —  contributory  negligence. 

5.  The  question  of  oontributory  negligence 
was  properly  Bubmitted  to  the  jury. 

For  other  cases,  see  Trial,  //.  o,  8,  o,  (1), 
in  Dig.  1-52  S.  &. 

(May  3,   1918.) 

Headnotes  by  IIallam,  J. 


Note.  —  The  power  of  a  court  to  require 
the  owner  of  premises  or  property  to  per- 
mit inspection  in  a  negligence  case  is  dis- 
cussed in  the  annotation  following  State  ex 
rel.  American  Mfg.  Co.  v.  Anderson,  L.K.A. 
lOlTE.  838. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Houston 
County  in  favor  of  plaintiff  in  an  action 
brouglit  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  on  a  de- 
fective walk  in  the  defendant  village.  Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Duxbury  A  J>uxbury,  for  appel- 
lant: 

The  question  is  not  whether  such  objects 
as  the  plank  in  question  are  competent  to  be 
used  as  evidence  when  produced  by  a  party 
and  ofTered  as  such,  but  it  is  whether  the 
court  will  compel  the  opposite  party  to  pro- 
duce such  a  chattel,  to  be  offered  in  evi- 
dence against  him. 

4  £nc.  Ev.  p.  285,  K  2A;  2  Jones,  Ev.  § 
401,  p.  887,  and  note  7,  p.  888;  Hunter  v. 
Allen,  35  Barb.  42. 

In  jurisdictions  where  the  power  to  compel 
the  production  of  such  articles  is  held  to 
exist  it  rests  on  an  express  statute,  and  not 
on  an  inherent  power  in  the  court. 

United  States  v.  MuUaney,  32  Fed.  370. 

Even  in  those  jurisdittions  where  the 
power  to  order  such  an  article  to  be  pro- 
duced for  the  use  of  the  opposite  party  is 
recognized,  it  will  not  be  done  unless  the 
object  or  chattel  is  shown  to  be  in  the  same 
condition  that  it  was  in  when  the  incident 
occurred  with  relation  to  which  it  is  to  be 
used  as  evidence. 

State  V.  Goddard,  146  Mo.  177,  48  8.  W. 
82;  State  v.  Hossack,  116  Iowa,  194,  89  N. 
W.  1077;  State  v.  Buchler.  103  Mo.  208,  15 
S.  W.  331;  Stewart  v.  Everts,  76  Wis.  35, 
20  Am.  St.  Rep.  17,  44  N.  W.  1092;  4  Enc. 
Ev.  p.  289. 

The  order  and  the  proceedings  leading  up 
to  the  order  were  prejudicial  to  the  rights 
of  the  defendant,  because  the  application 
for  the  production  was  not  seasonably  and 
properly  made. 

United  States  v.  Bitter  Root  Development 
Co.  200  U.  S.  451,  50  L.  ed.  550,  26  Sup.  Ct. 
Rep.  318. 
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Defendant  had  the  right  to  ask  plaintiff  i 
any  question  which  might  have  been  proper 
on  cross-examination  under  the  statute. 

Re  Brown,  38  Minn.  112,  36  N.  W.  726. 

Messrs.  W.  A.  Deters  and  William  S. 
Hart,  for  respondent: 

A  court  has  the  power  to  compel  either 
inspection  or  production  of  an  article  mani- 
festly and  admittedly  competent  and  im- 
portant evidence  in  a  cause  on  trial,  where 
a  party  expressly  admits  its  immediate 
possession  and  boasts  its  intention  to  intro- 
duce it  in  evidence  itself,  if  it  sees  fit,  when 
it  gets  ready  to  do  so. 

Reynolds  v.  Burgess  Sulpliite  Fibre  Co.  71 
K  H.  332,  67  L.R.A.  949,  93  Am.  St.  Rep. 
535,  51  Atl.  1075;  3  Wigmore,  Ev.  §  1802; 
4  Wigmore,  Ev.  §§  2192,  2194,  2221;  Banks 
V.  Miller,  1  Cranch,  C.  C.  643,  Fed.  Cas.  No. 
903;  Boynton  v.  Boynton,  25  How.  Pr.  490; 
Mott  V.  Consumers*  Ice  Co.  62  How.  Pr.  244 ; 
Winslow  V.  State,  92  Ala.  78,  9  So. 
728;  Maffi  V.  Stephens,  —  Tex.  Civ.  App. 
— ,  93  S.  W.  158;  Banks  v.  Connecticut  R. 
&  Lighting  Co.  79  Conn.  116,  64  Atl.  14; 
United  States  v.  Bitter  Root  Development 
Co.  200  U.  S.  461,  50  L.  ed.  550,  20  Sup.  C^. 
Rep.  318;  State  v.  Buchler,  103  Mo.  208,  16 
S.  W.  331 ;  State  v.  Goddard,  146  Mo.  177, 
48  S.  W.  82. 

An  unconditional  order  for  the  production 
of  the  plank  was  plaintiff's  absolute  legal 
right,  and  the  defendant  could  not  have  been 
prejudiced  by  a  grant  of  anything  less,  the 
ultimate  effect  of  which  was  no  more  than 
our  legal  right  at  the  outset. 

State  v.  Crawford,  96  Minn.  95,  1  L.R.A. 
(N,S.)  839,  104  N.  W.  822,  768;  Aske  v. 
Duluth  &  I.  Range  R.  Co.  83  Minn.  197,  85 
N.  W.  1011;  Anderson  v.  Burlington,  C.  R. 
&  N.  R.  Co.  82*Minn.  293,  84  N.  W.  1021; 
Nichols  &  S.  Co.  V.  Hackney,  78  Minn.  461, 
81  N.  W.  322;  Maher  v.  Winona  &  St.  P. 
R.  Co.  31  Minn.  401,  18  N.  W.  105;  Perry 
V.  Minneapolis  Street  R.  Co.  69  Minn.  165, 
72  N.  W.  56;  Hurt  V.  St.  Paul  M.  &  M.  R. 
Co.  39  Minn.  485,  40  N.  W.  613;  Kelly  v. 
Tyra.  103  Minn.  176,  17  L.R.A.(N.S.)  334, 
114  N.  W.  750,  115  N.  W.  636;  Breault  v. 
Merrill  &  R.  Lumber  Co.  72  Minn.  143,  76 
N.  W.  122;  State  v.  Rue,  72  Minn.  296.  75 
N.  W.  235;  Pickler  v.  Caldwell,  86  Minn. 
133,  90  N.  W.  307;  Selover  v.  First  Nat. 
Bank,  77  Minn.  140,  79  N.  W.  666;  First 
Nat.  Bank  v.  Strait,  76  Minn.  396,  78  N.  W. 
101;  People's  Bank  v.  Howes,  64  Minn.  457, 
67  N.  W.  355;  Laib  v.  Brandenburg,  34 
Minn.  367,  25  N.  W.  803;  Leystrom  v.  Ada, 
110  Minn.  340,  125  N.  W.  507. 

With  identity  of  the  plank  and  its  compe- 
tency   as    evidence   clearly   established,   no 


error  in  the  proceedings  leading  up  to  it» 
production  is  available  to  defendant. 

4  Wigmore,  Ev.  §  2196;  State  v.  Strait,. 
94  Minn.  384,  102  N.  W.  913;  State  v. 
Hoyle,  98  Minn.  254,  107  N.  W.  1130. 

Plaintiff  made  a  case  for  the  jury  upon 
dangerous  condition  of  plank  and  notice  to 
city. 

Blyhl  V.  Waterville,  57  Minn.  115,  47  Am. 
St.  Rep.  596,  58  N.  W.  817;  Bidder  v.  St. 
Paul,  87  Minn.  35,  91  N.  W.  20,  12  Am.  Neg. 
Rep,  79;  Kellogg  v.  Janesville,  34  Minn.  132, 
24  N.  W^  350 ;  Trcis©  v.  St.  Paul,  36  Minn. 
526,  32  N.  W.  857;  Gude  v.  Mankato,  30 
Minn.  256,  16  N.  W.  176;  Ljungberg  v. 
North  Mankato,  87  Minn.  484,  92  N.  W.  401 ; 
Sumner  v.  Northfield,  96  Minn.  107,  104  N. 
\\\  686;  Peterson  v.  Cokato,  84  Minn.  20.>, 
87  N.  W.  tH5,  10  Am.  Neg.  Rep.  576; 
Murphy  v.  South  St  Paul,  101  Minn.  341, 
112  N.  W.  259;  Hall  v.  Austin,  73  Minn. 
134,  75  N.  W.  1121. 

Hallam,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  recovered  damages  for  an  injury 
received  while  walking  on  a  wooden  cross- 
walk in  the  village  of  Caledonia.  Defendant 
appeals. 

The  evidence  sustains  the  verdict.  There 
is  testimony  of  distinterested  witnesses  that 
there  was  a  hole  in  the  walk,  due  to  decay, 
that  defendant  had  notice  of  the  defect,  that 
plaintiff's  foot  was  caught  in  this  hole,  and 
that  she  fell  and  sustained  a  fracture  of  the 
cuboid  bone  of  her  left  foot.  The  errors  as- 
signed relate  to  procedure  at  the  trial. 

1.  After  the  accident  the  street  commis- 
sioner of  the  village  took  the  decayed  plank 
into  his  custody.  On  the  trial,  plaintiff,  aft- 
er seasonable  notice,  asked  the  court  to  re- 
quire defendant  to  produce  it.  The  court 
first  ordered  it  produced  in  a  room  adjacent 
to  the  court  room  for  the  inspection  of 
plaintiff  and  her  counsel,  after  which  it  was 
again  taken  away.  Later  the  court  ordered 
it  brought  into  court,  and  it  was  brought  in 
and  received  in  evidence.  We  have  no  hesi- 
tation in  sustaining  this  order.  We  think, 
in  fact,  the  court  was  unduly  cautious  in 
the  limitations  of  his  first  order. 

We  are  aware  that  the  early  common-law 
rules  as  to  compulsion  of  testimony  were 
very  narrow.  A  party  could  not  be  com- 
pelled to  testify  or  to  produce  evidence  of 
any  kind.  A  New  York  judge,  in  compara- 
tively recent  years,  in  an  action  for  breach 
of  warranty  on  sale  of  a  watch,  refused  to 
require  the  plaintiff  on  the  stand  to  produce 
the  watch  though  he  had  it  in  his  pocket, 
and  the  supreme  court  sustained  the  ruling 
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"With  the  remark  that  any  such  practice 
'Svould  be  a  new  feature  in  our  jurispru- 
dence." Hunter  v.  Allen,  35  Barb.  42.  Such 
reasons  have  prompted  Mr.  Wigmore  to  ask : 
"Were  the  judges  of  Charles  II.  or  George 
II r.,  who  themselves  were  but  the  followers 
of  six  centuries  of  royal  judges,  the  last 
generation  vested  with  the  authority  to  ap- 
ply old  principles  in  new  forms?"  3  Wig- 
more,  Ev.  §  2194. 

It  is  the  duty  of  the  trial  judge  to  facili- 
tate the  production  of  all  evidence  calcu- 
lated to  furnish  the  jury  with  a  basis  for 
intelligent  action.  He  may  now  require 
parties  to  testify.  He  may  subject  their 
real  property  to  view  by  the  jury.  He  may 
require  production  of  their  private  docu- 
ments and  of  the  private  documents  of 
witnesses  who  have  no  interest  in  the 
quarrel.  He  may,  in  proper  eases,  even  sub- 
ject the  person  of  a  party  to  examination. 
Surely,  then,  he  may  require  a  party  to 
produce  a  common  paving  plank,  if  it  have 
probable  value  as  evidence.  See  Banks  v. 
Connecticut  R.  &  Lighting  Co.  79  Conn.  116, 
64  Atl.  14;  Reynolds  v.  Burgess  Sulphite 
Fiber  Co.  71  N.  H.  332,  57  L.R.A.  949,  93 
Am.  St.  Rep.  535,  51  Atl.  1075.  Privilege 
may  attach  to  some  articles,  but  none  at- 
taches to  a  paving  plank. 

2.  The  claim  is  made  that  it  had  not  been 
shown  that  the  plank  was  in  the  same  con- 
dition as  when  it  had  been  taken  from  the 
walk.  Often  questions  of  admissibility  of 
the  article  in  evidence  can  better  be  deter- 
mined after  it  is  produced  than  before.  In 
case  of  documents,  the  court  does  not  de- 
termine their  admissibility  in  evidence  in 
advance  of  their  production.  The  same 
practice  should  apply  to  articles.  This 
article  was  Anally  found  to  be  proper  evi- 
dence. It  would  be  a  strange  result  if  we 
should  now  hold  that  it  was  error  to  order 
its  production  until  after  this  was  deter- 
mined. 

3.  Exception  is  taken  to  the  alleged 
"prejudicial"  remarks  of  the  court  in  the 
presence  of  the  jury  when  the  court  ordered 
the  plank  brought  in.  PlaintifFs  attorney 
examined  several  witnesses  in  an  effort  to 
find  out  who  had  the  custody  of  the  plank. 
It  was  traced  into  the  possession  of  Nels 
Blexrud,  a  bailiff,  an  officer  of  the  court. 
The  court  said:  "Send  for  Nels  Blexrud. 
Tell  him,  if  he  has  that  plank  in  his  pos- 
session, to  produce  it  in  court." 

It  does  not  appear  to  whom  the  remark 
was  addressed,  but  Blexrud  came,  and  he 
testified  that  he  had  taken  it  to  the  office  of 
defendant's  attorney.     Thereupon  the  court 


told  defendant's  attorney:     "You  will  pro- 
duce that  plank  under  order  of  the  court." 

The  language  seems  to  us  courteous  and 
proper.  There  was  no  impropriety  in  using 
it  in  the  presence  of  the  jury. 

4.  In  his  opening  statement  to  the  jury, 
counsel  for  defendant  stated  that  defendant 
would  prove  fraud  and  intentional  injury, 
and  to  that  end  would  prove  that  plaintiflf 
had  asserted  a  claim  for  damages  against 
the  village  because  of  a  prior  accident 
claimed  to  have  been  caused  by  getting  her 
toe  in  a  hole  in  a  sidewalk  some  three  years 
before,  that  that  case  had  been  tried  three 
times,  and  the  last  trial,  resulting  favorably 
to  defendant,  had  been  had  about  three 
weeks  before  this  injury  was  suflPered.  The 
court  ruled  that  no  evidence  of  this  charac- 
ter would  be  received. 

Ordinarily  it  is  proper,  at  least  on  cross- 
examination  of  a  claimant  in  a  personal 
injury  case,  to  inquire  as  to  other  personal 
injury  claims  he  has  asserted.  We  think 
such  examination  might  properly  enougli 
have  been  allowed  in  this  case.  But  we  can- 
not see  that  the  exclusion  of  this  evidence 
could  have  materially  prejudiced  the  de- 
fense. It  clearly  appeared  that  the  injury 
which  ia  the  basis  of  this  case  was  real,  and 
not  feigned.  The  claim  is  that  the  injury 
was  self-inflicted,  and  the  fact  that  plaintiff 
asserted  a  former  claim  is  urged  as  pro- 
bative evidence  of  that  fact.  It  is  not  con- 
tended that  the  previous  claim  was  based  on 
a  feigned  injury.  It  is  conceded  that  the 
basis  of  the  claim  was  a  fractured  hip,  and 
that  after  three  trials  plaintiff  was  unable 
to  recover  any  damages.  Just  how  this 
painful  and  improfitable  experience  would 
prompt  plaintiff  to  inflict  upon  herself  more 
broken  bones  is  not  clear  to  us.  We  think 
the  defendant  was  not  prejudiced  by  the 
exclusion  of  this  evidence. 

There  is  evidence  that  some  time  after  the 
accident  plaintiff  was  unconscious.  Defend- 
ant claims  that  she  simulated  unconscious- 
ness. To  that  end  defendant  offered  proof 
that  when  she  sustained  her  fractured  hip 
she  did  not  become  unconscious.  The  con- 
nection seems  to  us  so  remote  that  the  re- 
jection of  this  evidence  was  not  error. 

5.  Defendant  claims  that  plain tifTs  fa- 
miliarity with  this  locality  was  such  that 
she  herself  must  have  been  negligent.  The 
accident  happened  after  dark.  There  is  no 
direct  evidence  that  plaintiff  knew  of  this 
hole.  This  question  was  properly  submitted 
to  the  jury. 

Order  af&rmed. 
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CHICAGO     &     X()RTH\\ESTERX     RAIL- 
WAY COMPANY  Appt., 

V. 

WILLIAM  H.  QUEEXAN  et  al. 

(—  Xeb.  — ,  167  X.  W.  410.) 

•Carrter  —  freight  —  liability    of    con- 
sig:nor. 

In  a  suit  brought  by  a  railway  company 
against  the  consignors,  Kinney  &  Allen,  and 
the  consignee,  William  H.  Queenan,  it  was 
shown  that  36  carloads  of  hay  were  shipped 
l)y  the  consignors,  Kinney  &  Allen,  Irom 
Newport,  Nebraska,  to  South  Omaha,  f.  o.  b., 
tile  shipment  being  made  under  the  tariff 
regulations  of  the  Nebraska  Railway  Coiil- 
mipsion,  and  it  being  shown  that  the  hay 
was  delivered  to  the  Union  Stockyards  Com- 
pany at  the  place  of  destination  on  Queen- 
an's  order  and  without  collecting  the  freight 
charges,  and  that  Queeuan  had  become  in- 
solvent. Held  that,  as  shipper^,  Kinney  & 
Allen  were  liable  for  the  legal  freight 
charges  with  Queenan,  and  that  they  had 
not  Icen  released. 
For  other  cases ^  see  Carriers ^  III.  e,  in  Dig. 

1--52  N.  8. 

(April  12,  1918.) 

VPPEAL  by  plaintiff  from  a  jirlgment  of 
the  District  Court  for  Douglas  County 
in  favor  of  the  defendant  firm  in  an  action 
brought  to  recover  freight  charges  on  hay 
shipped  by  the  defendant  firm  to  defend- 
ant Queenan.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  McLaughlin,  Wymer 
I>re89]er»  and  Lyle  Hubbard,  for  appel- 
lant: 

A  shipper  of  goods  by  railway  under  a 
straight  bill  of  lading  is  primarily  and  ab- 
solutely liable  for  the  lawful  tariff  charges, 
and  that  liability  can  only  be  discharged 
by  payment. 

Hutchinson,  Carr.  3d  ed.  §  810;  6  Cyc. 
500 ;  Central  R.  Co.  v.  MacCartney,  68  N.  J. 
L.  165,  52  Atl.  575;  Central  of  Georgia  R. 
Co.  V.  Birmingham  Sand  &  Brick  Co.  9  Ala. 
App.  419,  64  8o.  202;  Chicago,  R.  I.  &  0.  R. 
Co.  V.  Floyd,  —  Tex.  Civ.  App.  — ,  161  S. 
W.  954;  Baltimore  &  0.  S.  W.  R.  Co.  v.  New 
Albany  Box  &  Basket  Co.  48  Ind.  App.  647, 
94  N.*E.  906,  96  N.  E.  28;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Vredenburgh  Sawmill  Co. 
13   Ala.   App.   442,   69  So.  228;    Keeling  v. 

Headnote  by  Hamer,  J. 


Note.  —  Tlie  liability  of  a  consignor  for 
freight  is  discussed  in  the  annotation  fol- 
lowing Coal  &  Coke  R.  Co.  v.  Buckhannon 
River  Coal  &  Coke  Co.  L.R.A.1917A,  605; 
and  see  later  case,  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Stannard,  L.R.A.  191 7C,  1124. 


Walter  Connally  &  Co.  —  Tex.  Civ.  App. 
— ,  157  S.  W.  232;  Jelks  v.  Philadelphia  & 
R.  R.  Co.  14  Ga.  App.  1)6,  80  S,  E.  216; 
Boise  Commercial  Club  v.  Adams  Exp.  Co. 
17  Inters.  Com.  Rep.  115;  Gamble-Robinson 
Commission  Co.  v.  Chicago  &  N.  W.  R.  21 
L.R.A. (N.S.)  982,  94  C.  C.  A.  217,  168  Fed. 
161,  16  Ann.  Cas.  613;  Coal  &  Coke  R.  Co. 
V.  Buckhannon  River  Coal  &  Coke  Co.  77 
W.  Va.  309,  L.R.A.1917A,  663,  87  S.  E.  376; 
Louisville  &  N.  R.  Co.  v.  Allen.  152  Ky. 
145,  153  S.  W.  198;  Haurigan  v.  Chicago  & 
N.  W^  R.  Co.  80  Neb.  139.  113  N.  W.  983, 
117  N.  W.  100,  16  Ann.  Cas.  450;  Wentz- 
Bates  Mercantile  Co.  v.  Union  P.  R.  Co.  85 
Neb.  584,  123  N.  W.  1085;  Union  P.  R.  Co. 
V.  W.  L.  Stickel  Lumber  Co.  99  Neb.  664, 
166  N.  W.  1082;  Neb.  Rev.  Stat.  1913,  §§ 
6147,  6148,  6161-6163. 

A  shipper  is  conclusively  presumed  to 
know  the  contents  of  lawfully  established 
tariffs  applicable  to  his  shipment,  and  where 
such  tariffs  require  that  the  freight  charges 
be  prepaid  or  guaranteed  the  act  of  shipping 
ipso  facto  imposes  upon  the  shipper  absolute 
liability  for  payment  of  the  lawful  charges. 

Haurigan  v.  Chicago  &  N.  W.  R.  Co.  80 
Neb.  139,  113  N.  W.  983,  117  N.  W.  100,  16 
Ann.  Cas.  450;  Wentz-Bates  Mercantile  C<». 
V.  Union  P.  R.  Co.  85  Neb.  584,  123  N.  W. 
1085;  Neb.  Rev.  Stat.  1913,  §§  6109,  6125, 
6133;  Ford  v.  Chicago,  R.  I.  &  P.  R.  123 
Minn.  87,  143  N.  W.  249;  Mollohan  v. 
Atchison,  T.  &  S.  F.  R.  Co.  97  Kan.  51, 
L.R.A.1918A,  175,  P.U.R.1916C,  537,  154 
Pac.  248;  Central  R.  Co.  v.  Mauser,  241  Pa. 
603,  49  .L.R.A. (N.S.)  92,  88  Atl.  791; 
ZoUer  Hop  Co.  v.  Southern  P.  Go.  72  Or. 
262,  143  Pac.  931 ;  Louisville  &  N.  R.  Co.  v. 
Maxwell,  237  U.  S,  94,  59  L.  ed.  863, 
L.R.A.1915E,  665,  P.U.R.1915C.  300,  35 
Sup.  Ct.  Rep.  494 ;  Kansas  City  Southern  R. 
Co.  V.  Carl,  227  U.  S.  639,  57  *L.  ed.  683,  33 
Sup.  Ct.  Rep.  391;  Moore  v.  Duncan,  160  C. 
C.  A.  634,  237  Fed.  780. 

The  provision  in  the  bill  of  lading,  "con- 
signee or  owner  paying  freight,"  is  for  the 
benefit  of  the  carrier,  and  does  not  relieve 
the  shipper  from  his  primary  and  absolute 
liability  for  the  lawful  charges. 

Coal  &  Coke  R.  Co.  v.  Buckhannon  River 
Coal  k  Coke  Co.  L.R.A,1917A,  663,  77  W. 
Va.  309,  87  S.  E.  376. 

Messrs.  McGilton,  Gaines,  &  Smith, 
for  appellees: 

The  party  delivering  the  goods  to  the 
railroad  is  not  liable  for  the  freight  where 
the  railroad  knows  at  the  time  that  such 
party  is  not  the  owner,  and  that  the  freight 
charges  are  to  be  paid  by  the  consignee. 

Barker  v.  Havens,  17  Johns.  234,  8  Am. 
Dec.  393;  McEwen  v.  Jeffersonville,  M.  &  I. 
R.  Co.  33  Ind.  375,  5  Am.  Rep.  216 :  Chicago 
R.   I.  &  G.  R.  Co.  v.   Floyd,  —  Tex.  Civ. 
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App.  — ,  161  S.  W.  954;  Union  Freight  R. 
Co.  V.  \Vi:i!dey,  15!)  Mass.  333,  38  Am.  St. 
Kep.  3D8,  34  A.  E.  9 J  ;  2  K.  C.  L.  1;  310. 

llamer,  J.,  delivered  the  opinion  of  the 
<;ourt : 

This  action  was  brought  by  the  Chicago 
-&  ^'orthAvestern  liailway  Company  to  re- 
cover the  freij^ht  cliargea  on  3(i  ea^rloadB  of 
hay  sliiijpcd  by  the  firm  of  Kinney  &  Allen 
from  :  export,  Xobraska,  to  one  William  H. 
<Jucenaii,  at  »South  Omaha,  in  said  state. 
The  shipnicntd  were  made  in  the  ordinary 
•way  by  Kinney  &  Allen  to  Queenan  f.  o.  b., 
and  were  delivered  to  the  consignee  on  his 
order.  The  freight  charges  Avere  never  paid 
l>y  anyone.  The  action  was  commenced 
against  Kinney  &  Allen  and  Queenan,  who  is 
insolvent.  Queenan  made  default,  and 
judgment  was  rendered  against  him  for 
S931.04.  Kinney  &  Allen  filed  on  answer,  by 
which  they  admitted  that  they  were  a  part- 
ner sliip  engaged  in  buying  and  shipping 
hay  in  largo  quantities  at  Newport, 
Nebraska;  that  at  the  time  mentioned  in 
plaintiff's  petition  they  sold  the  hay  in 
question  to  Queenan,  and  delivered  the  same 
to  the  plaintiff  railroad  company  at  New- 
port for  shipment  to  him  at  South  Omaha. 
They  alleged  that  by  their  arrangement  with 
Queenan  the  freight  was  to  be.  paid  by  him 
at  the  place  of  destination.  The  answei' 
further  alleged  that  the  plaintiff  company 
delivered  the  hay  to  the  consignee  without 
•collecting  the  freight  charges,  whereby  it 
waived  all  claims  against  Kinney  &  Allen 
therefor,  and  that  no  demand  was  made  up- 
on them  imtil  long  after  the  shipments  were 
delivered  to  Queenan  and  he  had  become 
insolvent.  It  was  also  alleged  tliat  the 
plaintiff  company  knew  that  the  hay  was 
owned  by  the  consignee. 

Plaintiff  by  its  reply  donied  all  of  the  new 
matter  contained  in  the  answer,  and  alleged 
that  Kinney  &  Allen  were  the  shippers  of 
the  hay  over  plaintiff's  railroad,  and  as  such 
shipper  beoame  indebted  to  plaintiff  for  nil 
freight  charges  on  said  shipments  regardless 
of  the  agreements  or  promises  of  other  par- 
ties respecting  the  said  freight,  and  that  the 
liability  of  defendants  Kinney  &  Allen  could 
only  be  discharged  by  the  payment  of  the 
same;  that  they  had  never  been  paid.  The 
plaintiff  by  its  reply  further  alleged  that 
the  hay  was  sold  by  Queenan  to  the  Union 
Stocky  aids  Company,  that  agreed  to  pay 
plaintiff's  freight  charges,  but  that  said 
company  did  not  pay  said  charges,  and  that 
plaintiff  advised  defendants  Kinney  &  Allen 
that  the  stockyards  company  had  refused  to 
pay  the  same;  that,  by  an  arrangement 
made  between  the  defendants  and  the  stock- 
yards company,  the  defendants  Kinney  & 
Allen   had   received  the  purchase  price  of 


the  hay,  and  no  provision  had  been  made 
for  the  payment  of  plaintiff's  freight 
charges.  Therefore  Kinney  &  Allen  were 
estopped  to  deny  liability  for  said  ebarges. 
On  these  issues  the  case  was  tried  to  a  jnry. 
At  the  conclusion  of  the  evidence  plaintiff 
requested  the  court  to  direct  a  verdict  in  ii& 
favor  against  all  the  defendants.  This  re- 
quest wa**  refused,  and  by  agreement  of  the 
parties  the  jury  was  discharged,  and  the 
cause  was  submitted  to  the  court.  The  find- 
ing and  judgment  were  for  defendants 
Kinney  &  Allen,  and  the  plaintiff  has  ap- 
pealed. 

Appellant  contends  that  the  judgment  of 
the  district  court  is  contrary  to  the  evidence 
and  is  contrary  to  law.  The  record  discloses 
that  the  36  carloads  of  hay  were  shipped  by 
defendants  Kinney  &  Allen  from  Newport, 
Nebraska,  to  Queenan  at  South  Omaha; 
that  the  plaintiff  transported  the  hay  over 
its  line  of  railroad;  that  wh«n  it  received 
the  shipments  it  issued  to  Kinney  &  Allen 
a  bill  of  lading  or  receipt,  as  follows: 
"Chicago  &  Northweactern  R.  R.  Co.  Receive 
subject  to  the  classifications,  and  tariffs  in 
effect  on  the  date  of  issue  of  this  shipping 
order  from  Kinney  &  Allen  at  Newport, 
Nebraska,  October  9,  1914,  the  property 
descriljed  below.  .  .  .  Consigned  to  W. 
H.  Queenan,  Soiith  Omaha,  Nebraska." 

On  the  reverse  side  of  the  bill  of  lading 
was  the  following:  "The  owner  or  con- 
signee shall  pay  the  freight  and  all  other 
lawful  charges  accruing  on  said  property, 
and  if  required,  shall  pay  the  same  before 
delivery.  If  upon  inspection  it  is  as- 
certained that  the  articles  shipped  are  not 
those  described  in  this  bill  of  lading,  the 
freight  charges  must  be  paid  upon  the 
articles  actually  shipped." 

There  is  also  contained  in  the  record  the 
tariff  regulation  provided  by  the  Nebraska 
Railway  Commission  imder  which  Kinney  & 
Allen  made  the  shipments  in  question,  which 
reads  as  follows:  "Hay,  prepaid  or  guaran- 
teed.— Shipments  of  hay  for  Omaha  or 
South  Omaha  must  not  be  received  unless 
charges  are  prepaid  or  guaranteed." 

There  seems  to  be  no  dispute  as  to  the 
amount  of  the  shipments  or  the  correctness 
of  the  freight  charges.  There  was  no  agree- 
ment between  the  plaintiff  company  and 
Kinney  &  Allen  releasing  them  from  legal 
liability  for  the  payment  of  the  freight 
charges  on  said  shipments.  The  record 
further  shows  without  dispute  that  the  hay 
in  question  was  delivered  to  the  Union 
Stockyards  Company  at  the  order  of  Queen- 
an, and  that  the  freight  charges  were  never 
paid  by  anyone;  that  the  plaintiff  made 
proper  efforts  to  collect  the  freight  from 
the  stockyards  company  and  Queenan,  and 
gave   notice   of   nonpayment   to   Kinney   & 
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Allen  and  of  the  failure  and   inability   to  < 
collect  the  same  from  the  consijrnee  of  said 
company.      Uhe    plaintiff    therefore    insists 
that  the  consignors  are  liable  for  the  freight 
charges,  and  that  it  is  entitled  to  a  judg- 
ment against  Kinney  &  Allen  therefor.     In 
support    of   this    contention    appellant    has 
cited  a  great  number  of  authorities,  from 
some  of  which  we  quote.     Appellant  says: 
**A   shipper  of  goods  by   railway   under   a 
straight  bill  of  lading  is  primarily  and  ab-  \ 
Bolutely  liable  for  the  lawful  tariff  charges,  | 
and  that  liability  can  only  be  discharged  { 
by  payment." 

In  2  Hutchinson,  Carriers,  3d  ed.  §  810, 
it  is  said:  "But  the  remedy  against  the 
consignee  is  not  exclusive,  although  he  may 
be  the  owner  of  the  goods.  It  is  held  not 
to  be  obligatory  upon  the  carrier  to  collect 
the  freight  of  him,  even  when  the  bill  of 
lading  contains  the  usual  clause,  'he  paying 
the  freight  .thereon.'  Such  provision,  it 
lias  been  decided,  is  intended  for  the  ex- 
clusive benefit  or  accommodation  of  the 
freighter  or  shipper  of  the  goods,  and  im- 
poses no  duty  upon  the  carrier  to  collect  the 
freight  of  the  consignee;  but  he  may  even 
waive  his  lien  upon  the  goods  by  delivering 
them  to  the  consignee  without  requiring 
payment  of  the  freight,  and  still  hold  the 
shipper  or  consignor  liable  upon  the  con- 
tract of  shipment.  So  far  as  the  carrier  is 
concerned,  the  consignee  will  be  considered 
as  merely  the  agent  of  the  shipper  to  pay 
the  freight,  and  if  he  fails  to  pay  it  the 
party  who  has  reposed  the  confidence  must 
take  the  consequences  of  the  breach  of  duty. 
It  will  alter  none  of  the  rights  of  the 
carrier,  to  whom  the  shipper  became  bound 
for  the  freight  as  soon  as  the  goods  were 
delivered  for  carriage."  See  also  6  Cyc. 
500;  Central  R.  Co.  v.  MacCartney,  68  N.  J. 
L.  165,  52  Atl.  575;  Central  of  Georgia  R. 
Co.  v.  Birmingham  Sand  &>  Brick  Co.  9  Ala. 
App.  419,  64  So.  202;  Baltimore  &  0.  S.  W. 
R.  Co.  V.  New  Albany  Box  &  Basket  Co.  48 
Ind.  App.  647,  94  K  E.  906,  96  N.  E.  28. 

In  Cincinnati,  N.  0.  k  T.  P.  R.  Co.  v. 
Vredenburgh  Sawmill  Co.  13  Ala.  App.  442, 
69  So.  228,  it  was  said:  ''The  appellee  was 
neither  the  owner  nor  the  consignee  of  the 
shipment,  but  was  the  shipper  or  consignor, 
and  while  the  bill  of  lading  contained  no 
express  stipulation  on  the  part  of  the  con- 
signor to  pay  the  freight,  there  was  an  im- 
plied contract  that  it  would,  as  the  shipper 
who  had  on  its  own  account  engaged  the 
services  of  the  plaintiff  as  a  carrier,  pay 
the  legally  established  transportation 
charges  if  the  consignee  sliould  refuse  to 
accept  the  shipment  and  pay  the  lawful 
charges.  6  Cyc.  500,  §  5,  and  authorities 
cited  in  note  1.  Otherwise  there  would  be 
no  way  in  those  cases  where  tlie  consignee 


rightfully  refuses  to  accept  the  l^hipment 
and  is  not  responsible  for  the  charjres  of 
carriage  to  enforce  the  statutes  requiring 
common  carriers,  under  stipulated  pi-nalty 
in  case  of  failure,  to  exact  and  collect  law- 
ful published  and  established  rates  and 
charges." 

In  Jelks  V.  Philadelphia  &  R.  R.  Co.  14 
Ga.  App.  96,  80  S.  E.  216,  the  court  said: 
"Since  the  law  imposes  upon  a  carrier  the 
absolute  duty  to  collect  freight  charges,  it 
may  proceed  against  either  the  consignee  or 
the  consignor;  and,  to  relieve  itself  trom 
the  penalty  imposed  by  law  for  failure  to 
exact  the  charges,  if  it  fails  to  collect  them 
from  the  consignee  it  must  proceed  against 
the  consignor.  This  is  required  as  a 
matter  of  public  policy.  It  is  not  only  the 
right,  but  the  duty,  of  the  carrier  to  thus^ 
collect  the  charges." 

The  foregoing  language  is  especially  ap- 
plicable to  the  case  at  bar,  and  in  view  of 
the  Nebraska  statutes  on  the  subject.  Sec- 
tion  6147,  Rev.  Stat.  1913,  provides:  "If 
any  railway  company  or  common  carrier 
subject  to  the  provisions  of  this  article 
directly  or  indirectly,  through  or  by  it« 
agents,  officers,  or  employees,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  shall, 
charge,  demand,  collect,  or  receive  from  any 
person,  firm,  or  corporation  a  greater  or  less 
compensation  for  any  service  rendered  or  to 
be  rendered  by  it  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person, 
firm,  or  corporation  for  doing  a  like  and 
contemporaneous  service,  the  same  shall 
constitute  an  'unjust  discrimination,'  which 
is  hereby  forbidden  and  declared  to  be  im- 
lawful." 

Section  6148  provides:  "If  any  railway 
company  or  common  carrier  subject  to  the 
provisions  of  this  article,  through  or  by  its 
officers,  agents,  or*  employees,  makes  or  gives 
any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  com- 
pany, firm,  or  corporation,  or  locality,  or 
subjects  any  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice, 
delay,  or  disadvantage  in  any  respect  what- 
soever, the  same  shall  constitute  an  unjust 
discrimination,  which  is  hereby  prohibited." 

Section  6151  provides  a  fine  of  not  less 
than  $50.0  nor  more  than  $5,000  for  vio- 
lation, and  section  6162  provides  fine  and 
imprisonment  for  individuals  violating  the 
foregoing  sections. 

Section  6153  provides:  "Any  officer, 
agent,  or  employee  of  any  railway  company 
or  common  carrier  subject  to  the  provisions 
of  this  article  who,  by  means  of  false 
billing,  false  classification,  faille  weight,  of 
by  any  other  device,  shall  suffer  or  permit 
any  person  or  persons  to  obtain  trsns- 
portation    for    property   at    less   than    the 
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regular  rates  then  in  force  on  the  line  oi 
such  railway  company  or  common  carrier, 
•or  any  part  thereof,  or  who,  by  means  of  false 
billing,  false  classification,  false  weighing, 
-or  by  any  device  whatsoever,  shall  charge 
any  person,  firm,  or  corporation  for  the 
transportation  of  property  other  than  the 
rates  fixed  and  established,  upon  the  line  of 
said  railway  company  or  common  carrier, 
shall  be  guilty  of  a  misdemeanor,  and  on 
•conviction  thereof  shall  be  fined  in  a  sum 
not  less  than  $100  nor  more  than  $5,000,  or 
be  imprisoned  in  the  county  jail  in  the  coun- 
ty wherein  conviction  was  had,  not  less  than 
ten  days  nor  more  than  thirty  days,  or 
both,  within  the  discretion  of  the  court  *' 

The  defendants  Kinney  &  Allen  claim  ex- 
emption from  the  general  liability  because 
they  contend  that  they  made  their  ship- 
ments under  a  private  agreement  between 
themselves  and  Queenan  on  the  basis  of  f. 
•o.  b.  Newport.  It  is  admitted,  however, 
that  the  shipments  were  m£ide  pursuant  to 
tariffs  established  in  the  manner  required 
by  law.  They  do  not  claim  to  have  had  any 
contract  or  agreement  with  the  plaintiff 
^absolving  them  from  liability  for  the  freight 
charges.  In  support  of  the  contention  that 
Kinney  &  Allen  are  not  liable  for  these 
charges  there  are  cited  Barker  v.  Havens,  17 
J"ohn8.  234,  8  Am.  Dec.  393;  McEwen  v. 
nJeffersonville,  M.  &  L  R.  Co.  33  Ind.  368,  5 
Am.  Rep.  216;  Chicago,  R.  I.  &  G.  R.  Co.  v. 
Tloyd,  —  Tex.  Civ.  App.  —,  161  S.  W.  954. 
A  careful  examination  of  these  authorities 
^oes  not  seem  to  justify  the  contention 
made  bv  counsel  for  the  defendants. 

It  would  seem  that  the  provision  in  the 
bill  of  lading,  "consignee  or  owner  paying 
freight,"  is  for  the  benefit  of  the  carrier, 


and  does  not  relieve  the  shipper  from  his 
primary  and  absolute  liability  for  the  law- 
ful charges.  Coal  &  Coke  R.  Co.  v.  Buck- 
hannon  River  Coal  &  Coke  Co.  77  W.  Va. 
309,  L.R.A.1917A,  663,  87  S.  E.  376.  In 
the  above  case  it  was  held:  "A  consignor 
who  signs  a  bill  of  lading  on  his  own 
account,  and  not  as  agent  for  the  consignee, 
is  liable  to  the  carrier  for  the  freight,  al- 
though title  to  the  goods  passed  to  the 
consignee  on  delivery  to  the  carrier.  .  .  . 
In  the  absence  of  a  special  contract,  both 
consignor  and  consignee,  who  have  accepted 
the  goods,  are  liable  to  the  carrier." 

In  the  body  of  the  opinion  it  is  said: 
**Delivery  of  the  coal  to  the  consignee,  al- 
though a  waiver  of  its  lien  for  the  freiglit 
by  the  carrier,  did  not  exempt  the  consignor 
from  liability  for  the  freight." 

A  shipper  is  conclusively  presumed  to 
know  the  contents  of  lawfully  established 
tariffs  applicable  to  his  shipments,  and 
when  such  tariffs  require  that  the  freight 
charges  be  prepaid  or  guaranteed,  the  act 
of  shipping  ipso  facto  imposes  on  the 
shipper  absolute  liability  for  the  payment 
of  lawful  charges.  Kansas  City  Southern 
R.  Co.  v.  Carl,  227  U.  S.  639,  57  L.  ed.  683,  33 
Sup.  Ct.  Rep.  391.  To  relieve  Kinney  &  Allen 
from  the  payment  of  the  freight  charges  in 
this  case  would  amount  to  a  rebate,  and 
would  be  a  discrimination  in  their  favor 
which  that  law  does  not  tolerate.  The  judg- 
ment of  the  District  Court  is  reversed,  and 
the  case  is  remanded,  with  directions  to 
enter  a  judgment  for  plaintiff,  and  against 
all  the  defendants,  in  accordance  with  this 
opinion. 

Sedgwick,  J.,  not  sitting. 


KANSAS  SUPKEMX2  COURT. 

STATE  OF  KANSAS 
v. 

WILLIAM  T.  WELLMAN,  Appt 
(—  Kan.  — ,  170  Pac.  1052.) 

'Extradition  —  surrender  of  nonfujfitlTe. 

1.  Although  the  Federal  law  does  not  pro- 
vide for  the  surrender  by  a  state  as  a  fugi- 
tive from  justice  of  one  who  has  violated  the 
•criminal  laws  of  another  state  without  hav- 

Headnotes  by  Masox,  J. 


ing  been  present  therein,  and  although  in 
the  absence  of  state  legislation  no  authority 
exists  for  such  surrender,  nevertheless, 
where,  in  the  absence  of  any  local  statute, 
a  person  is  surrendered  by  one  state  to  an- 
other as  a  fugitive  from  justice,  the  fact 
that  the  accused  had  not  been  in  the  de- 
manding state  at  the  time  of  the  alleged 
offense,  or  since  then,  does  not  deprive  its 
courts  of  jurisdiction  to  try  him  therefor, 
nor  does  it  show  such  an  abuse  of  process  sla 
to  warrant  the  dismissal  of  the  case  against 
him. 

For  other  cases,  see  Extradition,  II.  in  Dig. 
J-52  N.  8. 


Note.  —  The  right  of  one  wrongfully 
brought  into  a  jurisdiction  to  be  released 
on  habeas  corpus  is  considered  in  the  ji9te 
to  Kx  pnrte  Davis.  12  L.R.A.(N.S.)   225. 

The  offense  of  desertion  or  failure  to  pro- 
vide for  wife  or  family  as  affected  by 
residence    of    parties    is    discussed    in    the 


note  to  State  v.  Gillmore,  47  L.R.A.(N.S.) 
218. 

As  to  extradition  of  person  on  the  charge 
of  desertion,  abandonment,  or  failure  to  sup- 
port wife  or  family,  see  Ex  parte  Roberson 
and  footnote,  L.R.A.1915E,  601,  and  Taft  v. 
Lord,  L.R.A. — ,  — , 
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Criminal  law  ^  person  not  In  state  — 
conviction. 

2.  A  person  who  has  never  been  in  this 
state  may,  under  some  circumstances,  be 
rightfully  convicted  here  of  a  violation  of 
the  statute  making  it  a  felony  for  a  parent, 
without  lawful  excuse,  to  neglect  or  refuse 
to  provide  for  the  support  of  his  children 
under  the  age  of  sixteen  years,  who  are  in 
destitute  circumstances. 

For  other  cases,  see  Gowrts,  I.  6,  2,  in  Dig 
1-^2  N.  8. 

Same  ^  nonsupport. 

3.  Where  bv  the  misconduct  of  a  husband 
and  father  in  another  state  hia  wife  and  chil- 
dren are  compelled  to  leave  him,  and  tliey 
come    to   Kansas,    where,   in   an    action   in 
which  personal  service  lias  been  had  u|)on 
him,    she   obtains   a   divorce    and   a   decree 
awarding  her  the  custody  of  the  children, 
and  requiring  him  to  make  periodical  pay- 
ments for  their  support,  he  may  thereafter,  i 
while  in  another  state,  be  guilty  of  a  viola-  ! 
tion  of  the  statute  referred  to,  by  failing  | 
to  provide  in  any  way  for  the  children,  not-  l 
withstanding  tliat   they  were  brought  into  ' 
this  state  without  his  knowledge  or  consent. 
For  other  cases,  seo  Courts,  L  b,  2,  in  Dig. 

1-52  N.  /?. 

Appeal  —  ruling  on  evidence  ^  motion 
for  new  trial. 

4.  The  provision  of  the  Civil  Code  that, 
in  order  to  preserve  for  review  a  ruling  ex- 
cluding evidence,  the  evidence  must  be  pro- 
duced at  the  hearing  of  the  motion  for  a 
new  trial,  applies  as  well  in  criminal  cases, 
inasmucli  as  the  Criminal  Code  makes  such 
a  ruling,  if  erroneous,  a  ground  for  new 
trial  only  by  the  adoption  of  the  civil  pro- 
cedure in  relation  thereto. 

For  oiher  eases,  se^i  A;>peaf  and  Error,  V.  d, 
in  Dig.  1-o2  y.  S. 

Same  ^  statement  by  judffe. 

5.  A  statement  by  the  trial  judge  held 
not  to  he  shown  to  have  been  prejudicial  to 
the  defendant. 

For  other  eases,  see  Appeal  and  Error,  VII. 
m,  6,  in  Dig.  1-52  N.  8, 

Criminal  law  —  nonsupport  —  defense. 

6.  Tn  a  prosecution  under  the  statute 
making  it  a  criminal  offense  for  a  parent  to 
neglect  or  refuse,  without  lawful  excuse,  to 
provide  for  the  support  of  his  children  in 
destitute  or  necessitous  circumstances,  it  is 
not  a  defense  for  a  father  upon  whom  rested 
the  duty  of  providing  such  support  to  show 
that  the  necessities  of  the  children  were 
relieved  by  the  interposition  of  others. 
For  other  cases,  see  Infants,  I.  h,  in  Dig. 

1-52  N.  8. 

(Dawson,  J.,  dissents.) 
(February  9,  1918.) 

\PPEAL  by  defendant  from  a  judgment 
of    the    District    Court    for     Douglas* 
County   convicting   him   of   violation    of    a 
statute  making  it  a  felony  to  refuse  or  neg- 
lect to  support  a  child.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  M.  A.  GoiTlIl  and  Henry  H.- 
Asher,  for  appellant: 

The  constructive  presence  of  the  accused 
in  the  demanding  state  where  tlie  accused 
has  not  been  within  the  demanding  slate  is 
not  sufiicient  to  make  him  a  fugitive  fn^ni 
the  justice  of  the  demanding  state,  and 
hence  he  cannot  properly  bL"  delivered  up 
for  trial  on  the  ground  that  he  is  a  fugi- 
tive from  justice. 

19  Cyc.  87;  Hyatt  v.  New  York,  188  U. 
S.  091,47  L.  ed.  647,  23  Sup.  Ct.  Rep.  456, 12 
Am.  Crim.  Rep.  311;  State  v.  Hall,  Ho  X. 
C.  811,  28  L.R.A.(N.S.)  289,  44  Am.  St. 
Rep.  501,  20  S.  E.  729,  10  Am.  Crim.  Rep. 
297 ;  Re  Mitchell,  4  N.  Y.  Crim.  Rep.  506. 

Defendant  was  not  guilty  of  a  violation  of 
the  desertion  statute  of  the  state  of 
Kansas. 

People  V.  Pettit,  74  N.  Y.  320,  3  Am. 
Crim.  Rep.  56;  State  v.  Dvoracek,  140  Iowa, 
206,  118  N.  W.  399;  State  v.  Ewers,  76 
Ohio  St.  563,  81  N.  E.  1196;  State  v.  San- 
ner,  81  Ohio  St.  394,  26  L.R.A.(N.S.)  1093, 
90  N".  E.  1007;  Re  Poage,  87  Ohio  St.  72, 
100  N.  E.  125;  State  v.  Gillmore,  88  Kan. 
842,   47    L.R.A.(N.S.)    217,    120    Pac.    944. 

Messrs.  S.  M.  Brewster,  Attorney  Gen- 
eral, J.  H.  Mitchell,  and  J.  B.  Wll^ion  for 
the  State. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

William  T.  Wellman  appeals  from  a  con- 
viction on  the  charge  of  having  violated 
the  statute  making  it  a  felony  for  a  parent,, 
without  lawful  excuse,  to  neglect  or  refuse 
to  provide  for  the  support  and  maintenance 
of  his  child  under  the  age  of  sixteen  years, 
who  is  in  destitute  or  necessitous  circum- 
stances. 

The  period  within  which  the  defendant  is 
charged  to  have  been  guilty  of  such  omis- 
sion extended  from  November  10,  1916,  to 
Februarj'  10,  1917.  During  that  time,  and 
until  after  his  arrest,  he  v.as  not  in  the 
state  of  Kansas,  but  was  living  in  Kansas 
City,  Missouri,  and  his  three  children  were 
with  their  mother,  his  divorced  wife,  in 
Lawrence,  Kansas.  His  arrest  was  made 
under  color  of  the  Federal  law  respecting 
the  interstate  rendition  of  fugitives  from 
justice,  the  governor  of  Kansas  liaving 
made  a  requisition  upon  which  the  governor 
of  Missouri  issued  a  warrant,  under  which 
he  was  arrested  and  turned  over  to  the 
Kansas   officials. 

1.  The  defendant  maintains  that  t!ie  dis- 
trict court  acted  without  jurisdiction  be- 
cause, not  having  l)een  in  this  state  at 
the  time  of  the  alleged  commission  of  the 
offense  charged,  he  was  not  a  fugiti\'e  from 
justice,  and  therefore  "\^tis  not  within  the- 
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provisions  of  the  Federal  statute  referred 
to.  In  this  contention,  so  far  as  relates 
to  the  regularity  of  the  arrest,  he  is 
borne  out  by  the  authorities.  The  rule 
invoked  results  in  the  unfortunate  and 
anomalous  possibility  that  a  murderer 
standing  in  North  Carolina,  for  instance, 
may  shoot  and  kill  a  man  just  over  the 
line  in  Tennessee,  and  escape  conviction  in 
the  former  state  on  the  ground  that  he  had 
committed  no  crime  within  its  jurisdiction 
(State  V.  Hall,  114  N.  C.  909,  28  L.R.A. 
59,  41  Am.  St.  Rep.  822,  19  S.  E.  602), 
and  avoid  prosecution  in  the  latter  because, 
not  being  a  fugitive  from  justice,  he  is 
not  amenable  to  interstate  rendition  (State 
V.  Hall,  115  N.  C.  811,  28  L.R.A.  289,  44 
Am.  St.  Rep.  501,  20  S.  E.  729,  10  Am. 
Crim.  Rep.  297,  11  R.  C  L.  731;  3 
Fed.  Stnt.  Anno.  2d.  288,  289;  19  Cyc. 
87).  It  has  been  determined  that  in 
order  to  bo  regarded  as  a  fugitive  from 
justice  within  the  meaning  of  the  Federal 
act  the  accused  need  not  have  left  the  state 
where  the  offense  is  alleged  to  have  been 
committed  for  the  purpose  of  avoiding  ar- 
rest. 19  Cyc.  87;  11  R.  C.  L.  732.  In- 
asmuch as  it  has  been  decided  that  a  person 
may  be  treated  as  a  fugitive  from  justice, 
"no  matter  for  what  purpose,  or  with  what 
motive,  nor  under  what  belief,"  he  left 
the  demanding  state  (Appleyard  v.  Massa- 
chusetts, 203  U.  S.  222,  227^^  51  L.  ed.  161, 
163,  27  Sup.  Ct.  Rep.  122,  7  Ann.  Cas.  1073), 
even  although  it  was  with  the  knowledge 
and  consent  of,  and  without  objection  by, 
the  public  prosecutor,  after  the  dismissal 
of  one  indictment  for  the  same  offense 
(Passing  v.  Cady,  208  U.  S.  386,  52  L.  ed. 
540,  28  Sup.  Ct.  Rep.  302,  13  Ann.  Cas. 
905),  it  would  seem  that,  by  similar  reason- 
ing, and  perhaps  on  the  theory  of  a  con- 
structive presence  in  a  state  where  a  crime 
resulted  from  his  act  (dissenting  opinion, 
State  V.  Hall,  115  X.  C  811,  820,  28  L.R.A. 
289,  44  Am.  St.  Rep.  501,  20  S.  E.  729),  it 
might  have  been  held  also  that  a  person 
could,  under  exceptional  circumstances,  be 
regarded  as  a  fugitive  from  justice  even 
with  respect  to  a  state  whose  boundaries 
he  harf  never  physically  crossed.  But 
that  i%  a  Federal  question,  and  has  been 
decided  to  the  contrary  by  the  court  of 
last  resort.  Hyatt  v.  New  York,  188  U.  S. 
091,  712,  713,  47  L.  ed.  657,  661,  662,  23 
Sup.  Ct.  Rep.  456,  12  Am.  Crim.  Rep.  311. 
Granting,  however,  that  the  governor  of 
Missouri  was  not  required  by  the  Federal 
statute  to  issue  a  warrant  for  the  arrest  of 
the  defendant,  that  there  was  no  statutory 
authority  for  the  issuance  of  such  warrant, 
and  that  he  might  have  been  discharged  up- 
on   a    writ    of    habeas    corpus    if    he    had 


sought  that  relief  before  being  brought  in- 
to this  state,  it  does  not  follow  that  there 
is  any  defect  in  the  jurisdiction  of  the 
court  by  which  he  has  been  tried  and  con- 
victed, or  that  he  can  now  derive  any 
advantage  from  the  fact  that  his  presence 
here  is  not  due  to  his  own  consent,  or  to- 
any  process  of  law  valid  in  Missouri.  No 
right  within  the  protection  of  the  Federal 
government  is  invaded  by  the  method  by 
which  the  defendant's  presence  was  pro- 
cured. Pettibone  v.  Nichols,  203  U.  S.  192, 
51  L.  ed.  148,  27  Sup.  Ct.  Rep.  Ill,  7  Ann. 
Cas.  1047.  While  the  Federal  statute  does 
not  impose  a  duty  upon  the  governor  of 
a  state  to  recognize  a  requisition  for  the 
delivery  of  a  person  who  is  accused  of 
an  offense  committed  while  he  was  not 
personally  within  the  state  whose  laws 
he  is  charged  with  breaking,  there  would 
seem  to  be  no  legal  obstacle  to  a  state's 
providing  by  statute  for  the  surrender  of 
a  person  within  its  jurisdiction  to  a  state 
whose  laws  he  is  accused  of  violating  while 
not  physically  within  its  borders,  although 
without  such  legislation  no  authority  there- 
for exists.  19  Cyc.  85;  11  R.  C  L.  732; 
Innes  v.  Tobin,  240  U.  S.  127,  60  L.  ed. 
562.  36  Sup.  Ct.  Rep.  290  But  where 
without  such  enactment  a  voluntary  sur- 
render is  made,  the  want  of  statutory 
authority  for  the  arrest  does  not  defeat 
the  jurisdiction  of  the  court  before  which 
the  accused  is  brought.  Even  a  forcible 
abduction  from  another  state  is  generally 
regarded  as  not  having  that  effect.  19  Cyc. 
99;  12  L.R.A.  (K.S.)  225;  15  L.R.A.  177. 
The  conclusion  that  the  want  of  statutory 
authority  to  bring  the  defendant  in  this 
case  from  Missouri  into  Kansas  does  not 
prevent  his  trial  and  punishment  after  he 
has  been  lodged  in  custody  here,  as  the 
result  of  his  surrender  by  the  Missouri 
authorities,  results  logically  from  the  de- 
cision of  this  court  in  Re  Flack,  88  Kan. 
616.  47  L.R.A.  (N.S.)  807,  129  Pac.  541, 
Ann.  Cas.  1914B,  789.  It  had  originally 
been  held,  in  compliance  with  what  was 
then  believed  to  be  the  Federal  rule,  that 
a  person  brought  into  this  state  from  an- 
other by  interstate  rendition  could  not  be 
tried  here  upon  any  other  charge  than  that 
on  which  the  process  was  based.  State 
V.  Hall,  40  Kan.  338,  10  Am.  St.  Rep.  200, 
19  Pac.  918.  After  the  Supreme  Court  of 
the  United  States  had  held  that  no  Fed- 
eral right  would  be  violated  by  such  a  course 
(Lascelles  v.  Georgia,  148  U.  S.  537,  37 
L.  ed.  549,  13  Sup.  Ct.  Rep.  687),  the  way 
was  still  open  for  this  court  to  refuse  to 
countenance  the  holding  of  the  accused  up- 
on any  new  charge.  The  decision  rendered, 
however,  was  that  the  defendant  might  bo 
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tried  upon  other  charges  than  those  on 
which  his  arrest  was  made,  and  thereby 
the  court  repudiated  the  theory  that  the 
right  of  the  public  to  inquire  into  the  guilt 
of  an  accused  person,  and  to  punish  him 
if  he  was  found  to  have  violated  its  laws, 
depends  upon  the  regularity  of  the  method 
by  which  his  presence  in  the  state  was 
brought  about.  Whether  a  state  shall  sur- 
render a  person  within  its  jurisdiction 
who  is  accused  of  having  broken  the  crim- 
inal laws  of  another  state,  without  having 
been  personally  present  therein,  is  a  matter 
of  its  own  domestic  policy.  If  without  a 
statute  on  the  subject  its  courts  hold  such 
course  to  be  legal,  the  correctness  of  the 
•decision  could  not  be  a  matter  of  inquiry 
elsewhere;  and  if  without  a  judicial  deci- 
sion the  executive  officers  assume  that  such 
conduct  is  proper,  and  act  upon  the  as- 
sumption, the  person  surrendered  has  no 
just  ground  to  complain  against  the  authori- 
ties of  the  state  whose  laws  he  has  brok- 
en,— certainly  none  which  ought  to  en- 
title him  to  escape  punishment  for  his  of- 
fense. Where  evidence  has  been  obtained 
by  an  invasion  of  the  defendant's  legal 
rights  it  is  not  necessarily  rendered  in- 
admissible against  him.  State  v.  Turner, 
82  Kan.  787,  109  Pac.  654,  32  L.R.A.(N.S.) 
772,  136  Am.  St.  Rep.  129,  109  Pac.  6o4. 
And  where  a  nonresident  of  the  state  has 
broken  its  criminal  laws,  its  right  to 
punish  him  ought  not  to  be  dependent  on 
the  regularity  of  the  proceedings  by  which 
he  was  surrendered  to  its  officials.  In  Re 
Moyer,  12  Idaho,  250,  12  Iv.R.A(N.S.) 
227,  118  Am.  St.  Rep.  214,  86  Pac.  897 
(affirmed  in  Morey  v.  Wliitney,  203  U.  S. 
222,  51  L.  ed.  148.  27  Sup.  Ct.  Rep.  Ill,  7 
Ann.  Cas.  1047),  the  authorities  on  the  sub- 
ject are  collected,  and  the  grounds  of  this 
view  are  well  stated  in  this  language: 

*'We  are  of  the  opinion  that  after  the 
prisoner  is  within  the  jurisdiction  of  the 
demanding  state,  and  is  there  applying 
to  its  courts  for  relief,  he  cannot  raise  the 
question  as  to  whether  or  not  he  has  been, 
as  a  matter  of  fact,  a  fugitive  from  the 
justice  of  the  state  within  the  meaning  of  the 
Federal  Constitution  and  the  act  of  Con- 
gress. A  careful  and  diligent  examination 
of  the  many  authorities  touching  upon  this 
subject,  and  reasons  that  exist  for  invok- 
ing the  aid  of  the  writ  in  such  cases,  con- 
vince us  that  the  question  as  to  whetiier 
or  not  a  citizen  is  a  fugitive  from  justice 
is  one  that  can  only  be  available  to  him  so 
long  as  he  is  beyond  the  jurisdiction  of  the 
state  against  whose  laws  he  is  alle<;c(l  to 
have  transgressed.  It  is  a  remedy  which 
does  not  go  to  the  merits  of  the  case,  and 
does  not  involve  the  inquiry  as  to  whether 
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or  not  he  is  in  fact  guilty  or  innocent  of 
the  offense  charged.  It  is  a  remedy  that 
merely  goes  to  the  question  of  his  removal 
from  the  jurisdiction  in  which  he  is  foimd 
to  the  jurisdiction  against  the  laws  of 
which  he  is  charged  with  offending.  If 
these  views  be  correct,  and  we  believe  they 
are,  it  follows  that  so  soon  as  the  prisoner 
is  within  the  jurisdiction  of  the  demanding 
state,  both  the  reason  and  object  for  invoking 
this  principle  of  law  have  ceased  and  can 
no  longer  have  any  application.  .  .  . 
The  warrant  of  the  chief  executive  of  the 
state  surrendering  the  prisoner,  whether 
issued  lawfully  or  unlawfully,  has  accom- 
plished its  purpose  and  becomes  functus 
officio,  80  soon  as  the  prisoner  is  delivered 
into  the  jurisdiction  of  the  demanding 
state,  and  its  validity  and  the  regularity 
of  its  issuance  thereupon  cease  to  be  ques- 
tions open  to  the  consideration  of  the  courts 
of  the  demanding  state."  12  Idaho,  255, 
256. 

"One  who  commits  a  crime  against  the 
laws  of  the  state,  whether  committed  by 
him  while  in  person  on  its  soil,  or  absent 
in  a  foreign  jurisdiction  and  acting 
through  some  other  agency  or  medium,  has 
no  vested  right  of  asylum  in  a  sister  state 
(citing  cases),  and  the  fact  that  a  wrong 
is  committed  against  him  in  the  manner  or 
method  pursued  in  subjecting  his  per.son  to 
the  jurisdiction  of  the  complaining  state, 
and  that  such  wrong  is  redressiblc  either 
in  the  civil  or  criminal  courts,  can  consti- 
tute no  legal  or  just  reason  why  he  himself 
should  not  answer  the  charge  against  him 
when  brought  before  the  proper  tribunal." 
12   Idaho,  257,   258, 

We  do  not  regard  the  conclusions  stated 
as  in  conflict  with  what  is  decided  in  State 
v.  Simmons,  39  Kan.  262,  18  Pao.  177.  That 
was  a  proceeding  in  contempt  against  two 
persons  for  their  failure  to  appear  as  wit- 
nesses in  response  to  a  subpoena.  An  attach- 
ment was  issued  against  them  on  which  a 
Kansas  sherifT  arrested  them  in  Nebraska 
and  brought  thorn  in  irons  into  this  state, 
where  they  were  adjudged  guilty  of  con- 
tempt. On  appeal  the  judgment  was  re- 
versed because  of  the  unlawful  means  used 
to  bring  them  before  the  court.  The  juris- 
diction of  a  district  court  to  try  a  person  on 
a  charge  of  having  committed  a  public  of- 
fense does  not  depend  upon  liow  ho  came  to 
be  in  this  state.  There  might,  however,  in 
a  particular  case  be  such  oppression  and 
want  of  fair  dealing  in  the  matter  as  to 
justify  a  dismissal  of  the  case.  But  we  do 
not  think  sucli  course  is  required  by  the 
fact  that  defendant  has  l)een  surrendered 
by  the  authorities  of  another  state  without 
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the  existence  of  any  statute  requiring  such 
action-  on  their  part. 

2.  The  defendant  also  insists  that  the 
statute  on  which  the  prosecution  is  based 
does  not  apply  to  him,  because  of  his  ab- 
sence from  the  state  at  the  time  of  the  com- 
mission of  the  alleged  offense.  He  argues 
that,  while  it  is  possible  for  one  who  is  out- 
'side  of  the  state  to  violate  its  criminal 
laws,  this  can  only  result  under  the  condi- 
tions named  in  the  statute,  which  reads: 
"Every  person  being  without  the  state, 
committing  or  consummating  an  offense  by 
an  agent  or  means  within  the  state,  is  lia- 
ble to  be  punished  by  the  laws  thereof  in 
the  same  manner  as  if  he  were  present  and 
had  commenced  and  consummated  the  of- 
fence within  the  state."  Gen.  Stat,  1916, 
§  7930,  Code  Crim.  Proc.  §  20. 

This  statute  is  but  declaratory  of  the  com- 
mon law.  12  Cyc.  208,  8  R.  C.  L.  101.  It 
does  not  purport  to  enumerate  all  the  con- 
ditions under  which  a  person  absent  from 
the  state  may  become  an  offender  against 
Its  punitive  laws.  If  the  failure  of  a  parent 
who  is  outside  of  the  state  to  take  anv  ac- 
tion  at  all  with  respect  to  a  child  who  is  in 
the  state,  and  to  whom  he  owes  an  affirma- 
tive duty,  is  not  to  be  regarded  as  consum- 
mating an  offense  by  an  agent  or  means 
within  the  state,  and  therefore  not  within 
the  purview  of  the  statute  quoted,  it  does 
not  follow  that  he  is  not  amenable  to  the 
law  here  invoked.  The  section  under  which 
the  prosecution  is  brought  reads  as  fol- 
lows: "Any  parent  who  shall,  without  law- 
ful excuse,  desert  or  neglect  or  refuse  to 
provide  for  the  support  and  maintenance 
of  his  or  her  child  or  children  under  the  age 
of  sixteen  years  in  destitute  or  necessitous 
circumstances,  shall  be  guilty  of  a  crime 
and,  on  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  reformatory,  or 
penitentiary,  at  hard  labor,  not  exceeding 
two  years."     Gen.   Stat.  1915,  §  3410. 

The  offense  here  created  is  essentially 
one  of  omission,  and  the  aid  of  supple- 
mentary legislation  is  not  needed  to  bring 
a  person  who  is  outside  of  the  state  within 
its   condemnation. 

"Such  an  offense  as  desertion  or  failure 
to  provide  for  a  wife  or  children  is,  how- 
ever, negative,  the  omission  of  a  duty, 
and  therefore  venue  depends  on  the  question 
where  the  omission  to  perform  that  duty 
occurs;  and  where  the  husband  abandons  his 
family  and  they  become  destitute,  he  owes 
the  duty  of  support  at  the  place  of  their 
residence,  and  nowhere  else;  accordingly,  it 
is  usually  held  that  the  breach  of  duty 
occurs  there,  and  the  venue  should  be  laid 
there."  8  R.  C.  L.  310. 

"While  a  statute  has  no  extraterritorial 
force,  and  one  cannot  be  indicted  here  for 


what  he  does  in  a  foreign  country,  the 
making  of  a  contract  in  a  foreign  country 
i6ay,  as  in  this  case,  create  a  condition 
operative  in  this  country,  under  which  acts 
of  omission  or  commission  can  be  punished 
here."  Headnote,  United  States  v.  Nord. 
Deutscher  Lloyd,  223  U.  S.  512,  66  L.  ed. 
631,  32  Sup.  Ct.  Rep.  244. 

This  question  has  already  been  d^ermined- 
by  this  court  against  the  defendant  (Re 
Fowles,  89  Kan.  430,  47  L.R.A.(N.S.)  227, 
131  Pac.  598),  and  the  argument  in  his 
behalf  amounts  to  a  request  to  review  that 
decision.  We  are  satisfied  with  the  law 
as  there  declared,  and  adhere  to  the  con- 
clusion already  reached. 

3.  The  evidence  of  the  sta'te  tended  to 
show  these  facta:  The  defendant  and  his 
wife  were  married  in  Kentucky,  and  later 
moved  to  Lawrence,  where  thev  resided  for 
some  years.  In  1911  they  moved  to  Kan- 
sas City,  Missouri.  About  June  20,  1913, 
hia  wife,  because  of  his  ill  treatment,  left 
him,  and,  with  their  children,  came  to 
Lawrence,  presumably  without  his  knowl- 
edge or  consent.  In  February,  1916,  she 
there  obtained  a  divorce  in  an  action  in 
which  personal  service  had  been  made  up- 
on the  defendant,  and  was  awarded  the  cus- 
tody of  the  children,  the  defendant  being 
directed  to  pay  a  fixed  sum  each  month  for 
their  support.  Prom  November  1,  1916, 
to  February,  1917,  he  was  earning  about 
$25  a  week,  but  contributed  nothing  to  the 
support  of  the  children.  The  defendant 
maintains  that  the  fact  that  his  wife 
brought  the  children  from  Missouri  to  Kan- 
sas without  his  knowledge  or  consent  is 
fatal  to  the  conviction.  The  cases  bearing 
on  the  effect  of  nonresidence  of  the  defend- 
ant upon  the  enforcement  of  laws  making 
the  desertion  or  nonsupport  of  a  wife  or  fam- 
ily a  crime  are  collected  and  classified  in 
a  note  to  State  v.  Gillmore.  47  L.R.A.  (N. 
S.)  218  (88  Kan.  835,  129  Pac.  1123).  In 
the  note  it  is  said:  "Where  the  wife,  after 
her  abandonment,  removes  to  another  juris- 
diction voluntarily  and  without  the  hus- 
band's consent,  the  general  rule  as  stated 
above  [holding  the  husband  criminally  lia- 
ble at  the  wife's  residence]  will  usually 
not  apply,  especially  in  simple  abandoh- 
ment  cases,  for  in  such  cases  it  is  general- 
ly held  that  the  offense  is  complete  where 
the  abandonment  takes  place,  and  the  wife 
cannot,  by  taking  up  her  residence  else- 
where, confer  jurisdiction  upon  another 
court  to  punish  the  husband  for  that  of- 
fense."   47  L.R.A.  (N.S.)  222. 

Two  of  the  New  York  cases  cited  under 
the  subdivision  relating  to  removals  from 
one  county  to  another  ( People  ex  rel.  Drake 
V.  Bergen,  36  Hun,  241,  and  People  ex  rel. 
Vitan  V.  Vitan,  20  Abb.  N.  C.  298,  10  N.  Y. 
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8upp.  909 )  arose  under  statutes  relating  to 
.abandonment,  and  proceed  on  the  theory 
.above  indicated, — that  the  offense  is  not 
continuous,  but  is  completed  when  the  hus- 
band has  left  his  wife,  and  that  her  sub- 
sequent residence  cannot  affect  the  matter. 
That  doctrine  manifestly  can  have  no  ap- 
plication to  cases  arising  under  statutes 
like  our  own,  which  make  nonsupport  as 
well  as  desertion  a  distinct  ground  of  pros- 
ecution. In  a  third  New  York  case  it  was 
held,  under  a  different  statute,  that  where 
a  husband  and  wife  had  separated  by 
agreement  he  was  criminally  liable  for  non- 
support  in  a  jurisdiction  into  which  she  had 
subsequently  moved.  People  v.  Meyer,  12 
Misc.  613,  33  X.  Y.  Supp.  1123.  The  re- 
maining case  referred  to  in  this  subdivi- 
sion holds  that  under  a  statute  similar  to 
our  own  a  husband  whose  misconduct  has 
compelled  his  wife  to  leave  him  can  there- 
after be  prosecuted  for  her  nonsupport  only 
in  the  county  in  which  he  resided,  not  in 
the  one  into  which  she  had  removed.  State 
ex  rel.  Delevan  v.  Justus,  85  Minn.  114,  88 
X.  W.  415.  Perhaps  as  between  two  coun- 
ties of  the  same  state  that  rule  may 
be  justifiable.  For  reasons  to  be  hereafter 
stated,  we  do  not  think  it  so  as  between 
different  states.  Three  additional  cases 
arc  cited  in  the  note,  bearing  upon  the  inter- 
state phase  of  the  matter.  One  of  them 
(People  ex  rel.  Public  Charities  Corars. 
V.  Clairmont,  58  Misc.  517,  111  N.  Y.  Supp. 
613)  turns  on  the  fact  that  in  a  special 
proceedinjr  against  his  property  the  defend- 
ant had  had  no  opportimity  to  be  heard;  an- 
other (State  V.  Shuey,  101  Mo.  App.  438, 
74  S.  W.  309)  upon  the  completeness  of  the 
offense  of  abandonment,  nonsupport  as  a 
separate  offen.no  not  being  involved:  and  th? 
third  (Philadelphia  v.  Bailey,  8  Phila.  485) 
upon  that  principle,  combined  with  the 
rule,  which  is  not  recognized  in  this  state, 
that  a  wife  cannot  under  any  circumstances 
acquire  a  doraicil  separate  from  that  of  her 
husband.  It  is  therefore  clear  that  out- 
side of  the  Minnesota  case  none  of  those 
referred  to  has  any  close  bearing  upon  the 
question    here    involved. 

We  think  that  whether  the  defendant  is 
answerable  to  the  Kansas  courts  depends 
upon  whether  he  owed  this  state  a  duty  to 
support  his  children  while  they  were  here 
with  their  mother.  Although  he  was  di- 
vorced from  her  they  were  still  his  chil- 
dren, and  except  for  special  circumstances 
he  was  under  an  obligation  to  support  them. 
If  they  had  been  wrongfully  taken  by  her 
from  his  home,  where  he  was  ready  to  care 
for  them,  doubtless  he  would  owe  no  dutv 
to  provide  for  them  at  the  place  where  slie 
detained  them.  The  statute  covers  such  a 
situation    by    penalizing    nonsupport    only 


when  it  is  "without  lawful  excuse."  But 
if  through  the  misconduct  of  the  defend- 
ant it  became  necessary  for  the  mother  to 
remove  them  from  his  control,  he  would  not 
be  thereby  relieved  from  his  obligation  to 
provide  for  them.  What  the  fact  was  in  this 
regard  was  one  of  the  matters  involved  in 
the  determination  of  his  guilt  or  innocence. 
It  was  shown,  however,  that  in  an  action 
to  which  he  was  a  party,  and  in  which  per- 
sonal jurisdiction  over  him  had  been  ac- 
quired by  the  service  of  summons,  the  district 
court  of  Douglas  county  had  awarded  the 
custodv  of  the  children  to  his  divorced 
wife  on  the  ground  that  he  was  not  a  fit 
person  to  care  for  them,  and  had  spe- 
cifically charged  him  with  the  duty  of  pro- 
viding for  their  support.  Whatever  might 
have  been  the  situation  otherwise,  the  decree 
of  the  court  afforded  a  basis  for  a  finding 
that  the  defendant  was  under  a  legal  duty 
to  provide  for  them  while  they  were  with 
their  mother  in  this  state.  Tlie  omission 
to  perform  this  duty  occurred  here.  The 
defendant  is  not  being  prosecuted  for  any 
wrongful  behavior  which  resulted  in  his 
wife  and  cliildren  leaving  him;  such  mis- 
conduct, if  it  occurred,  could  not  be  a  viola- 
tion of  a  Kansas  statute,  but  might  bring 
about  a  condition  under  which  the  defend- 
ant was  under  an  affirmative  obligation  to 
act,  and  by  merely  remaining  passive  ini^ht 
become  a  violator  of  our  laws.  He  is  under 
prosecution  for  his  disobedience  of  the  stat- 
ute which  took  place  between  Xoveniber  10, 
1916,  and  February  10.  1917,  by  his  th -n 
neglecting  and  refusing  to  provide  for  the 
support  of  his  children.  If  he  had  sent  his 
wife  and  children  into  Kansas,  it  would 
hardly  be  doubted  that  he  became  responsi- 
ble for  their  care  there.  If  as  a  result  of 
his  wrongdoing  they  were  obliged  to  leave 
him  and  seek  refuge  elsewhere,  the  circum- 
stance that  they  found  shelter  in  a  state 
which  undertakes  to  punish  the  ne;4;lect  of 
parental  duty  under  such  circumstances, 
when  they  might  have  chosen  one  having  a 
different  policy  in  that  regard,  imposes  up- 
on him  no  hardship  of  which  he  has  any 
standing  to  complain.  'Iheir  being  here  was 
not  due  to  his  deliberate  choice,  but,  ac- 
cording to  the  state's  theory,  it  was  the 
result  of  his  voluntary  misconduct. 

4.  Complaint  is  made  of  tlie  exclusion  of 
evidence,  but  at  the  hearing  of  the  motion 
for  a  new  trial  it  was  not  produced.  The 
section  of  the  Criminal  Code  enumerat- 
ing grounds  for  the  granting  of  a  new  trial 
does  not  refer  to  the  rejection  of  evi- 
dence. Cen.  Stat,  1015,  §  8191;  Code  Criui. 
Proc.  §  274.  Such  a  ruling  is  available  in 
support  of  a  motion  for  a  new  trial  in  a 
criminal  cage  only  by  virtue  of  the  provi- 
sion making  the  procedure  of  the  Civil  Code 


L.R.A.1918D. 


STATE  V.  VVELLMAN. 


055 


applicable  thereto.  Gen.  Stat.  1915,  § 
S124;  Code  Crim.  Proc  §  210;  State  v. 
Keleher,  74  Kan.  631,  87  Pac.  738.  The 
provision  of  the  Civil  Code  requiring  ex- 
cluded evidence  to  be  produced  at  the  hear- 
ing of  a  motion  for  a  new  trial  if  it  is  to 
be  relied  upon  (Gen.  Stat.  1915,  §  7209; 
Code  Civ.  Proc,  §  307)  therefore  applies 
Jiere,  and  the  ruling  complained  of  is  not 
xeviewable. 

5.  At  the  trial  the  defendant  asked  to 
introduce  the  record  of  the  decree  in  the 
divorce  case.  An  objection  to  it  was  sus- 
tained, the  court  saying  that,  if  the  defend- 
ant wanted  the  jury  to  know  about  the  or- 
der, he  would  state  that  it  was  made  because 
the  court  believed  the  defendant  was 
in  fault,  and  was  not  a  suitable  and  proper 
person  to  have  the  custody  of  the  children. 
The  purpose  of  the  introduction  of  the  evi- 
dence was  said  to  be  to  show  that  the  de- 
fendant could  not  interfere  with  the  cudto- 
dy  of  the  children.  The  sts^tement  of  the 
court  seems  to  have  answered  that  purpose. 
It  is  argued  that  the  episode,  in  view  of  the 
manner  of  the  trial  judge,  tended  to  lead 
the  jury  to  feel  that  he  was  hostile  to  the 


defendant,  but  we  do  not  regard  the  record 
as  showing  that  to  have  been  the  case. 

6.  Complaint  is  made  of  an  instruction 
to  the  effect  that  the  children  should  be 
deemed  to  be  in  destitute  or  necessitous  cir- 
cumstances within  the  provisions  of  the 
statute,  so  farr  as  the  defendant  was  con- 
cerned, if  they  would  have  been  in  such  con- 
dition if  they  had  not  been  provided  for  by 
someone  else, —  that  it  would  be  no  defense 
to  show  that  tbeir  necessities  had  been  re- 
lieved by  others.  This  is  in  accordance  with 
the  law  as  declared  in  State  v.  Waller,  90 
Kan.  829,  49  L.R.A.(N.S.)  588,  136  Pac. 
215. 

Objections  made  to  other  rulings  either 
relate  to  the  effect  of  the  evidence,  as  to 
which  the  verdict  must  be  regarded  as  final, 
or  present  the  same  legal  questions  as  those 
already  discussed. 

The  judgment   is  affirmed. 

Johnston,  Ch.  J.,  and  Burch,  Porter, 
West,  and  Marshall,  J  J.,  concur. 

Dawson,  J.,  dissents. 
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^TATE    OF    KANSAS    EX    REl!    S.    M. 
BREWSTER,  Attorney  General, 

V. 

CAREY  J.  WILSON,  as  Superintendent  of 
Insurance,  et  al. 

(102  Kan.  752,  172  Pac.  41.) 

•Tax   ^   Insurance     premiums   —   divi- 
dends. 

The  annual  tax  of  2  per  cent  upon  all 
premiums  received  by  foreign  insurance 
companies  on  accotmt  of  their  yearly  busi- 
ness in  this  state,  imposed  by  §§  5177,  5467, 
and  5468  of  the  General  Statutes  of  1915, 
should  be  computed  upon  Uie  total  amount 
•of  premiums  collected,  retained,  and  de- 
voted to  the  business  of  the  insurance  com- 
panies, but  any  surplus  pf  premiums  not 
ao  used,  but  returned  to  the  policyholders 
or  credited  to  them  as  abatements  or  divi- 
dends, should  be  excluded  from  the  com- 
putation. 
I'or  other  wsea,  see  Taxes,  III,  b,  in  Dig, 

1^2  N.  8. 
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(April  6,  1918.) 

ETITION  for  a  writ  of  mandamus  to 
secure   an   interpretation  of   a  statute 


Headnote  by  Dawson,  J. 


Note.  —  As  to  computation  of  taxes  upon 
insurance  premiums,  see  annotation  follow- 
ing this  case,  post,  058. 


relating  to  the  taxation  of  insurance  com- 
panies and  to  require  the  defendant  super- 
intendent to  pay  into  the  state  treasury 
certain  moneys  exacted  by  him  from  the 
defendant  companies  over  their  protest. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs  S.  M.  Brewstei',  Attorney  Gen- 
eral, J.  li.  Hunt,  and  S.  N.  Hawkes,  As- 
sistant Attorneys  General,  for  plaintiff. 

Messrs.  Robert  Stone,  George  T.  Mc- 
Dermott,  H.  O.  Caster,  John  Barnes, 
F.  G.  Dunliam,  William  J.  TuUy,  and 
William  C.  Cralf^e,  for  defendants: 

Statutes  providing  for  the  imposition  of 
taxes  are  to  be  construed  strictly  as  against 
the  state  and  liberally  in  favor  of  the  tax- 
payer. 

37  Cyc.  768;  United  States  v.  Wiggles- 
worth,  2  Story,.  369,  Fed.  Cas.  No.^  36,- 
690;  American  Net  &  Twine  Co.  v.  Worth - 
ington,  141  U.  S.  468,  36  L.  ed.  821,  12 
Sup.  Ct.  Rep.  56;  Spreckles  Sugar  Ref. 
Co.  V,  McClain,  192  U.  S.  397,  48  L.  ed. 
496,  24  Sup.  Ct.  Rep.  376. 

Dividends  applied  in  reduction  of  premi- 
ums are  not  taxable. 

Mutual  Ben.  L.  Ins.  Co.  v.  Com.  128  Ky. 
174,  107  S.  W.  802;  New  York  L.  Ins.  Co. 
V.  Styles,  59  L.  J.  Q.  B.  N.  S.  291,  L.  R. 
14  App.  Cas.  381,  61  L.  T.  N.  R.  201; 
Mutual  Ben.  L.  Ins.  Co.  v.  Herold,  198  Fed. 
201,  affirmed  in  120  C.  C.  A.  256,  201  Fed. 
018,  231  U.  S.  755,  68  L.  ed.  468,  34  Sup. 
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Ct.  Rep.  323;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Eaton,  218  Fed.  206;  Connecticut  General 
L.  Ins  Co.  V.  Eaton,  218  Fed.  188,  alfirmcd 
in  138  C.  C.  A.  663,  223  Fed.  1022;  Com. 
V.  Penn  Mut.  L.  Ins.  Co.  252  Pa.  612,  97  Atl. 
677;  Com.  v.  Metropolitan  Ins.  Co.  254  Pa. 
510,  98  Atl.  1072;  German  Alliance  Ins.  Co. 
V.  Van  Cleave,  191  111.  410,  61  N.  E.  94: 
State  ex  rel.  Breckenridge  v.  Fleming,  70 
Neb.  623,  97  N.  W.  1063. 

Dawson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  original  action  to  secure 
an  authoritative  interpretation  of  a  stat- 
ute relating  to  the  taxation  of  insurance 
companies.  It  takes  the  form  of  manda- 
mus to  require  the  superintendent  of  in- 
rance  to  pay  into  the  state  treasury  cer- 
tain moneys  exacted  hv  him  from  the  defend- 
ant  insurance  companies,  over  their  protest, 
pursuant  to  a  debatable  construction  of  § 
5407  of  the  General  Statutes  of  1915,  which 
reads:  "Every  insurance,  guaranty  and  ac- 
cident company  or  association  not  organized 
under  the  laws  of  this  state  shall,  as  herein- 
after provided,  annually  pay  a  state 
tax  upon  all  premiums  received,  whether  in 
cash  or  in  notes,  in  this  state,  or  on  ac- 
count of  business  done  in  this  state,  for 
insurance  of  life,  property  or  interests  in 
this  state,  or  guaranty  companies,  at  the 
rate  of  2  per  cent  per  annum,  which  amount 
of  tax  shall  bo  assessed  by  the  superintend- 
ent of  the  insurance  department,  as  here- 
inafter provided." 

Other  related  provisions  of  the  statute 
read : 

"Every  such  company  or  association 
shall,  on  or  before  the  15th  day  of  January 
in  each  year,  make  a  return,  verified  by  the 
aflidavit  of  its  president  and  secretary  or 
other  chief  officers,  to  the  superintendent 
of  the  insurance  department,  stating  the 
amount  of  all  premiums  received  by  said 
company,  whether  in  cash  or  notes,  in  this 
state,  during  the  year  ending  on  the  31st 
day  of  December  next  preceding.  Upon 
receipt  of  such  returns  the  superintendent 
of  the  insurance  department  shall  verify 
the  same,  and  assess  the  taxes  upon  the 
various  companies  on  the  basis  and  at  the 
rate  provided  for  in  §  1  of  this  act  and 
proceed  to  collect  the  same  from  the  in- 
surance companies  and  cover  the  same 
into  the  state  treasury."  §  5468. 

".  .  .  .  All  insurance  companies, 
partnerships  and  associations  organized 
under  any  foreign  gvjvornment  engaged  in 
the  transaction  of  the  business  of  insurance 
in  this  state,  as  provided  for  in  this  act. 
shall  annually,  on  or  before  the  lat  dav  of 
March  in  each  year,  pay  to  the  superintcMid- 
ent  of  insurance  2  per  cent  on  all  premiums 


received  in  cash  or  otherwise  by  their  at- 
torneys or  agents  in  this  state  during  the 
year  ending  on  the  preceding  31st  day  of 
December,  which  sum  shall  be  paid,  in  addi- 
tion to  its  other  license  fees,  into  the  state 
treasury  for  the  insurance  fund.  .  .  .*'" 
§  5177. 

In  his  answer  and  return  to  the  alterna- 
tive writ  the  superintendent  of  insurance 
says  he  merely  awaits  the  court's  direction 
and  protection  in  the  discharge  cf  his  duty. 
The  real  defense  is  made  by  the  insurance 
companies.  Their  several  answers  only 
dilTer  in  details;  their  main  contentions  are 
alike.  They  say  they  have  no  quarrel  with 
the  statute,  and  that  pursuant  to  its  terms 
they  pay  to  the  state  many  thousands  of 
dollars  annually;  but  they  claim  that  the 
computation  of  the  precise  sums  due  from 
them  is  made  incorrectly.  In  substance, 
each  company  says  it  pays  the  2  per  cent 
tax  upon  the  surplus  of  the  premiums 
exacted  from  its  policyholders  which  are 
retained  and  used  by  the  company,  but 
each  protests  against  the  payment  of  the 
tax  upon  the  surplus  of  the  premiums, 
which  it  returns  to  the  policyholders  when 
it  develops,  at  the  close  of  the  year's  busi- 
ness, that  a  surplus  or  overcharge  of 
premiums  has  been  collected,  and  which  if% 
not  necessary  to  the  financial  demands  of 
the  company.  One  of  the  defendants  il- 
lustrates  the  point  thus:  To  insure  its 
solvency  its  financial  policy  has  three  maiu 
factors  of  safety:  First,  it  assumes  that  its 
death  losses  will  be  higher  than  the  mortali- 
ty tables  of  human  experience  commonly 
disclose;  second,  it  assumes  that  its  ex- 
penses of  administration,  taxation,  etc.,  will 
be  higher  than  past  experience  would  sui?- 
gest;  and,  third,  that  its  income  from  assets, 
capital,  reserves,  and  the  like  will  be  less 
than  past  experience  would  suggest.  On  this 
broad  leeway  of  assumptions,  sometimes 
called  "the  loading."  it  fixes  the  premiums 
to  be  exacted  from  its  policyholders,  and 
its  contracts  of  insurance  so  provide.  But 
when  at  the  close  of  the  year's  business  it 
is  disclosed  thai  these  broad  precaution* 
of  safety  were  not  necessary,  that  its  busi- 
ness for  the  year  has  been  normal,  and  that 
consequently  the  exaction  of  the  full 
amount  of  premiums  contracted  for  and 
collected  was  not  necessary,  it  reftmds  or 
abates  to  its  policyholders  a  part  of  the 
premiums, — such  part  as  it  can  spare  with- 
out injury  to  its  financial  safety.  It  is 
the  state's  right  to  tax  such  returned  or 
abated  portions  of  the  premium  moneys 
which  is  questioned. 

Another  of  defendants  illustrates  its  con- 
tention by  exhibiting  a  table  relating  to 
its  account  with  one  of  its  policyholders* 
whose   stipulated    premium   was    $609   per 
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■annum.  Each  year  after  the  first,  part  of 
his  premium  was  returned  to  him  as  an 
abatement,  commonly,  but  not  quite  ac- 
curately, designated  as  a  "dividend."  This 
table  reads: 


Prem. 

Divi- 
dend. 

Amt. 

Amt.  Rep. 

Year. 

Stipulated 

Paid  to 

Subject 

in  Policy. 

Company. 

to  Tax. 

1012 

600.00 

None. 

609.00 

600.00 

una 

600.00 

111.70 

407.30 

407.30 

1914 

Vti)^  0'» 

118.40 

490.60 

490.60 

1  oir* 

609.00 

125.10 

488.90 

488.90 

lOlfi 

600.00 

i8:>.oo 

477.00 

477.00 

idi7 

600.00 

139.10 

469.90 

469.90 

The  question  in  this  case,  as  applied 
to  the  policy  in  the  table  submitted,  is 
whether  the  state's  2  per  cent  tax.  on  pre- 
miums shall  be  exacted  each  year  on  the 
sum  of  $609,  the  stipulated  premium  which 
the  company  has  the  right  to  collect  and 
the  ri^ht  to  keep,  or  upon  that  amount  less 
the  dividend  or  abatement  to  tlie  policy- 
holder, when,  at  the  conclusion  of  the  busi- 
ness of  the  year  in  which  it  was  collected, 
it  was  disclosed  that  the  company's 
financial  condition  did  not  require  its  re- 
tention. 

With  almost  an  entire  unanimity  the 
courts  which  have  had  occasion  to  con- 
sider this  question  have  determined  that 
the  tax  only  reaches  the  sum  retained  and 
kept  for  the  company's  business,  and  docs 
not  apply  to  such  portion  of  the  sum  as  is 
returned  to  the  policyholder  or  abated  to 
liis  accoimt.  Some  of  the  pertinent  deci- 
sions are:  Mutual  Ben.  L.  In*.  Co.  v.  llerold 
(D.  C.)  198  Fed.  199;  Herold  v.  Mutual 
Ben.  L.  Ins.  Co.  120  C.  C.  A.  250,  201  Fed. 
DIS;  Connecticut  General  L.  Ins.  Co.  v. 
Eaton  (D.  C.)  218  Fed.  188;  Eaton  v. 
Connecticut  General  L.  Ins.  Co.  138  C.  C. 
A,  663,  223  Fed.  1022;  Mutual  Ben.  L.  Ins. 
Co.  v.  Com.  128  Ky.  174,  107  S.  W.  802; 
2Cew  York  L.  Ins.  Co.  v.  Chaves,  21  N.  M. 
204,  153  Pac.  303;  Com.  v.  Penn.  Mut.  L. 
Ins.  Co.  252  Pa.  512,  97  Atl.  677;  Com.  v. 
Metropolitan  L.  Ins.  Co.  254  Pa.  510,  98 
Atl.  1072;  New  York  L.  Ins.  Co.  v.  Styles, 
69  L.  J.  Q.  B.  N.  S.  291,  L.  R.  14  App.  Cas. 
381.  61   L.  T-  N.  S.  201. 

The  case  of  German  Alliance  Ins.  Go.  ▼. 
Van  Cleave,  191  111.  410,  61  X.  E.  94,  is 
to  the  same  e/Tect,  although  it  related  only 
to  the  tax  on  fire  insurance  premiums. 

The  case  of  !ikletropolitan  L.  Ins.  Co.  v. 
State,  —  Ind.  — ,  116  N.  E.  679,  is  largely 
at  variance  with  the  prevailing  view  of 
the  cases  cited  above.  The  court  has  ex- 
amined all  these  cases,  but  it  would  unduly 
extend  this  opinion  to  quote  from  them. 

It  is  a  prudent  policy  which  for  the 
time  being  exacts  from  the  policyholder 
somewhat  more  than  the  estimated  amount 
needed  to  pay  the  proper  charges  on  an 
insurance    business.     The    inherent    uncer- 


tainties of  any  business  commend  such  fore- 
sight. But  neither  the  insurance  company 
nor  its  patrons  should  be  penalized  for 
so  doing;  and  moneys  received  as  premiums, 
but  returned  because  not  necessary  for 
premiums,  should  not  be  taxed  ai  such. 
True  it  is  that 

"He  who  hopes  a  faultless  tax  to  see 
Hopes  what  ne'er  was,  nor  is,  nor  e'er  sbaU 
be." 

But  legislatures  do  not  purposely  intend 
to  impose  irrational,  illogical,  or  unjust 
burdens  of  taxation.  Statutory  language, 
imposing  an  exceptional  or  irrational 
burden  of  taxation,  should  be  so  clear 
and  unambiguous  as  to  leave  no  room 
for  debatable  interpretations.  It  cannot  be 
presumed  that  the  legislature  intended 
that  the  collection  or  noncollection  of  the 
premium  tax  should  be  governed  by  a 
question  of  bookkeeping  nor  by  an  undue 
significance  to  mere  words  of  terminology. 

In  the  answers  of  the  defendant  insur- 
ance companies,  the  truth  of  which  is  ad- 
mitted by  the  pleadings,  the  moneys  upon 
which  the  right  of  taxation  is  disputed 
are  variously  designated  as  abatements, 
dividends,  surplus,  rebates,  relunds,  excess 
of  tentative  or  experimental  premiums,  ex- 
cess of  gross  or  estimated  premiums  over 
net  or  mathematical  premiums,  overcharge 
of  premium,  difference  between  estimated 
premiums  and  actual  cost  of  insurance, 
dillerence  between  level  premium  and  ad- 
justed losses  and  costs  afterwards  deter- 
nlined.  The  court  holds  that  such  moneys, 
not  actually  devoted  as  premiums  to  the 
business  of  the  insurance  company  for  the 
current  year  in  which  they  are  collected, 
but  which  are  returned  or  otherwise  abated 
or  credited  to  the  policyholders'  account, 
are  not  subject  to  the  2  per  cent  tax  ex- 
acted upon  premiums  received  during  the 
year  under  §§  5177  and  5467  of  the  General 
Statutes  of  1915. 

A  special  question  is  raised  concerning 
the  premium  collections  of  the  defendant 
Metropolitan  Life  Insurance  Company. 
This  company  issues  industrial  policies 
calling  for  payments  of  a  few  cents  each 
week.  It  employs  agents  at  considerable 
expense  to  collect  these  small  items.  To 
lessen  this  e.xpense,  its  contracts  provide 
that  if  the  policyholder  will  remit  his  pay- 
ments promptly  and  regularly  for  one  year 
an  abatement  of  10  per  cent  will  be  award- 
ed him,  that  being  about  the  cost  of  collec- 
tion. This  situation  is  governed  by  the 
general  rule  which  we  have  considered.  If 
the  full  payments  received  are  retained, 
the  tax  thereon  should  be  paid;  where  it  is 
not  retained,  but  returned  or  abated  to  the 
policyholders'  account,  the  tax  is  not  due 
thereon. 
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As  to  all  the  defendants,  they  should 
pay  the  tax  upon  the  total  sum  of  premiums 
■which  thev  receive  and  retain,  hut  the  htat- 
ute  does  not  require  them  to  pay  upon  the 


refunded  or  aha  ted  surplus  or  excess  of  pre- 
miums which  is  not  thus  retained. 
Writ  denied. 


Annotation — Computation  of  taxes  upon   insurance  premiums. 


The  question  whether  or  not  a  tax  up- 
on insurance  premiums  will  cover  the 
gross  premium  fixed,  or  the  amount  actu- 
ally collected  and  used  by  the  company 
for  insurance  purposes,  not  including 
money  returned  to  the  policyholders  as 
the  difference  between  the  actual  cost 
of  the  insurance  and  the  fixed  premium, 
generally  styled  a  dividend,  depends  very 
largely  upon  the  language  of  the  stat- 
ute. Generally,  however,  where  the  stat- 
ute authorizes  an  assessment  or  a  tax 
upon  the  gross  annual  premiums  col- 
lected by  the  insurance  company  it  is 
construed  to  refer  to  money  actually 
collected  and  used  for  insurance  pur- 
l>oBe8  and  not  to  include  the  fixed  pre- 
mium, where  the  company  returns  to  the 
policyholder  or  credits  upon  his  annual 
])remiums  the  difference  between  the 
fixed  premium  and  the  actual  cost  of  the 
insurance : 

— Penn  Mut.  L.  Ins.  Co.  v.  Lederer 
(1918)  247  Fed.  559,  holding  not  to  be  a 
dividend  within  the  meaning  of  the  pro- 
vision of  the  Income  Tax  Act  of  1913, 
excepting  from  the  operation  of  the  tax 
all  sums  other  than  dividends  returned 
to  policyholders,  money  returned  or 
credited  to  the  policyholders  by  a  mu- 
tual insurance  company  based  upon  the 
excess  over  the  actual  cost  of  the  in- 
surance of  the  fixed  premium  paid  and 
accretions  thereto  by  way  of  interest  or 
other  profit.  And  see  in  the  same  juris- 
diction Connecticut  Mut.  L.  Ins.  Co.  v. 
Eaton  (1914)  218  Fed.  206,  holding  that 
a  tax  on  income  imposed  by  the  Cor- 
poration Tax  Act  of  August  6,  1909, 
did  not  cover  the  surplus  premium  col- 
lected by  mutual  life  insurance  com- 
panies over  and  above  the  cost  of  in- 
surance which  the  insurance  company 
returned  or  credited  to  the  policyholder; 
and  also  Connecticut  General  L.  Ins. 
Co.  V.  Eaton  (1914)  218  Fed.  188,  af- 
firmed  in  (1915)  138  C.  C.  A.  663,  223 
Fed.  1022,  holding  that  the  surplus  pre- 
mium over  and  above  the  cost  of  insur- 
ance which  is  credited  to  a  policyholder 
is  not  a  dividend  within  the  meaning  of 
a  tax  upon  the  income  of  the  insurance 
company,  which  the  law  provides  shall 
be  determined  by  deducting  from  the 
gross  income  inter  alia  sums  other  than 
dividends  paid  on  policies  and  under 
contracts ; 
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— Mutual  Ben.  L.  Ins.  Co.  v.  Ilerold 
(1912)  198  Fed.  199,  affirmed  in  (1913) 
120  C.  C.  A.  256,  201  Fed.  918,  holding 
that  a  tax  upon  the  entire  net  income 
does  not  cover  the  so-called  policyhold- 
ers* dividend  in  mutual  insurance  com- 
panies, where  the  actual  premium  is 
based  upon  the  cost  of  the  insurance 
and  the  dividend  covers  the  difference 
between  the  actual  cost  of  the  insurance 
and  the  amount  of  the  fixed  premium, 
although  the  tax  does  include  deferred 
dividends  on  fully  paid  participating 
policies,  the  policyholder  having  no  fur- 
ther premiums  to  pay; 

— State  kx  rkl.  Brewster  v.  Wilsox, 
ante,  955,  holding  that  a  tax  upon  all 
premiums  received,  whether  in  cash  or 
notes  in  the  state  or  on  business  done 
in  the  state  for  insurance  of  life,  prop- 
erty, or  interests  in  the  state,  does  not 
include  that  portion  of  the  fixed  pre- 
mium returned  or  credited  to  the  policy- 
holder over  and  above  the  actual  cost 
of  the  insurance; 

—State  V.  Hibernia  Ins.  Co.  (1886)  38 
La.  Ann.  465,  holding  that  a  license  tax 
imposed  on  insurance  companies  based 
upon  the  gross  annual  amount  of  j)re- 
miums,  deducting  unearned  and  returned 
premiums,  refers  to  premiums  actually 
received  or  earned,  and  does  not  apply 
to  rebates  made  from  the  fixed  annual 
premium  to  the  extent  that  such  pre- 
mium exceeds  the  cost  of  insurance; 

— Penn    Mut.    L.    Ins.    Co.    v.    Henrv 

(1915)  110  MiflB.  402,  70  So.  452,  hold- 
ing that  in  computing  a  tax  to  be  paid 
upon  the  gross  amount  of  premium  re- 
ceipts, less  death  claims,  matured  in- 
demnities, and  cash  dividends  paid  un- 
der policy  contracts,  there  is  to  be 
deducted  the  amount  of  premiums  cred- 
ited by  the  company'  i^pon  policies  which 
represents  the  amount  of  the  fixed  pre- 
mium over  and  above  a  sum  necessary 
to  pay  the  cost  of  insiirance; 

— New   York    L.    Ins.    Co.    v.    Chaves 

(1916)  21  N.  M.  264,  153  Pac.  303,  hold- 
ing that  a  tax  upon  the  gross  amount  of 
premiums  received  less  returned  pre- 
miums is  to  be  paid  upon  the  actual 
amount  received  as  the  cost  of  the  in- 
surance and  does  not  include  amounts 
paid  policyholders  or  credited  to  them 
as  representing  the  amount  of  the  fixed 
premium   remaining   after   deducting   a 
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suflBcient  amount  to  cover  the  actual  cost 
of  the  insurance.  Compare  with  North- 
western Mut.  L.  Ins.  Co.  V.  Roberts 
(1918)  —  Cal.  —,  171  Pac.  313,  infra; 

— Com.  V.  Metropolitan  L.  Ins.  Co. 
(1916)  254  Pa.  510,  98  Atl.  1072,  hold- 
ing that  in  computing  a  tax  upon  the 
entire  amount  of  premiums  of  every 
character  and  description  received  in 
money  or  in  the  form  of  notes,  credits, 
or  any  other  substitute  for  money  there 
are  not  to  be  included  dividends  to  be 
paid  policyholders  which  represent  the 
difference  between  the  gross  premiums 
paid  and  the  actual  cost  of  the  insur- 
ance. To  the  same  effect  are  Com.  v. 
Penn  Mut.  L.  Ins.  Co.  (1916)  252  Pa. 
512,  97  Atl.  677 ;  and  Com.  v.  Penn  Mut. 
L.  Ins.  Co.  (1889)  1  Dauphin  Co.  Rep. 
(Pa.)  233. 

A  tax  on  all  premiums  receipted  for 
on  the  face  of  a  policy  for  original  in- 
surance and  on  all  renewal  premiums 
received  in  cash  or  otherwise  in  the  state 
includes  gross  premiums  receipted  for 
on  the  face  of  the  policy  for  original 
insurance  and  the  net  amount  after  de- 
ducting the  dividend  credited  to  the 
policyholder  which  is  collected  on  re- 
newal premiums.  Mutual  Ben.  L.  Ins. 
Co.  V.  Com.  (1905)  128  Ky.  174,  107  S. 
W.  802. 

In  Northwestern  Mut.  L.  Ins.  Co.  v. 
Roberts  (1918)  —  Oal.  — ,  171  Pac.  313, 
it  is  held  that  in  computing  the  tax  up- 
on the  gross  premiums  received  by  in- 
surance companies  less  return  premiums 
and  reinsurance  in  other  companies, 
there  is  to  be  included  the  amount  of 
dividends  which  mutual  life  insurance 
companies  periodically  distribute  among 
their  members,  even  though  the  divi- 
dends thus  distributed  represent  the  dif- 
ference between  fixed  premiums  and 
profits,  and  the  actual  cost  of  the  in- 
surance. Under  a  provision  of  substan- 
tially the  same  character  a  contrary  con- 
clusion is  reached  in  New  York  L.  Ins. 
Co.  V.  Chaves  (N.  M.)  supra* 

And  see  also  Metropolitan  L.  Ins.  Co. 
V.  State  (1917)  —  Ind.  — ,  116  N.  E. 
579,  holding  that  a  tax  on  gross  re- 
ceipts for  premiums  collected  in  the  state 
by  a  foreign  corporation  covers  fixed 
premiums  collected  by  such  corporations 
although  a  portion  thereof  over  and 
above  the  actual  oost  of  the  insurance 
had  been  subsequently  returned  to  the 
policyholders. 

A  tax  upon  premiums  received  and 
such  as  within  the  year  shall  have  been 
agreed  to  be  paid  covers  money  credited 
to  policyholders  in  a  subsequent  year  for 
premiums  paid  by   them  the  preceding 
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year.  People  ex  rel.  Connecticut  Mut. 
L.  Ins.  Co.  V.  State  Treasurer  (1875) 
31  Mich.  6. 

A  tax  on  premiums  received  means  the 
gross  premiums,  and  not  merely  the  net 
amount  retained  by  the  insurance  com- 
pany after  deducting  such  dividend,  if 
any,  as  the  board  of  directors  may  de- 
cide to  repay  the  policyholders.  Amer- 
ican Mut.  Liability  Ins.  Co.  v.  Com. 
(1916)  224  Mass.  299,  112  N.  E.  868. 

In  computing  a  tax  upon  the  gross 
amount  of  premiums  received  by  insur- 
ance compani&s  there  are  to  be  included 
dividends  declared  by  the  company  and 
paid  to  its  stockholders  where  the  stock 
was  fully  paid  for,  and  where  not  paid 
for,  credited  upon  the  balance  due  upon 
unpaid  stock.  Citizens  Mut.  Ins.  Co. 
V.  Lott  (1871)  45  Ala.  185. 

A  tax  on  the  gross  premiums  collected, 
including  canceled  policies  and  reinsur- 
ance, is  to  be  computed  upon  the  earned 
premiums  on  policies  canceled,  but  not 
on  unearned  premiums  which  are  re- 
turned to  policyholders;  but  the  expense 
of  reinsurance  is  not  to  be  deducted. 
People  ex  rel.  Continental  Ins.  Co.  v. 
Miller  (1904)  177  N.  Y.  515,  70  N.  E. 
14. 

A  tax  upon  the  amount  of  premiums 
received  in  a  state  by  a  foreign  corpora- 
tion does  not  include  unearned  premiums 
actually  returned  to  policyholders  upon 
canceled  policies.  German  Alliance  Ins. 
Co.  V.  Van  Cleave  (1901)  191  HI.  410, 
61  N.  E.  94. 

An  annual  tax  upon  the  amount  re- 
ceived for  premiums  after  deducting  pre- 
miums returned  upon  canceled  policies, 
and  not  including  sums  paid  for  rein- 
surance, does  not  impose  a  liability  upon 
foreign  corporations  to  pay  a  tax  upon 
premiums  received  for  reinsurance  of 
policies  written  by  domestic  companies, 
where  the  latter  have  already  paid  the 
tax  on  the  premiums  received  on  the 
original  policies  which  they  reinsured. 
People  V.  American  Cent.  Ins.  Co.  (1914) 
179  Mich.  371,  146  N.  W.  235. 

But  compare  with  Fire  Asso.  v.  Love 
(1908)  101  Tex.  376,  108  S.  W.  158,  810, 
holding  that  a  tax  upon  the  gross  pre- 
miums of  fire  insurance  companies  is  to 
be  computed  upon  the  gross  premiums 
collected  without  deducting  amounts  re- 
turned to  policyholders  upon  the  can- 
celation of  policies  or  the  amounts  paid 
for  reinsurance. 

An  annual  tax  upon  premiums  re- 
ceived, whether  in  cash  or  in  notes  or  on 
account  of  business  done  in  the  state,  is 
to  be  computed  upon  the  gross  amount 
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of  premiums  received  within  the  state 
or  on  account  of  business  done  therein, 
without  deduction  of  a  portion  of  the 
premiums   returned   on   account   of   the 


cancelation  of  policies  or  the  amounts 
paid  for  reinsurance.  Massachusetts 
Bonding  &  Ins.  Co.  v.  Chorn  (1918)  — 
Mo.  — ,  201  S.  W.  1122.  A.  G.  S. 
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SOUTHERN    PACIFIC   COMPANY,   Appt. 

(—  Nev.  — ,  172  Pac.  388.) 

Trover   —   conTerslon     by     carrier    — 
transportation  for  stranf^er. 

1.  A  carrier  is  guilty  of  conversion  in 
receiving  and  transporting  ore  for  one  who 
it  has  been  notified  by  the  true  owner  will 
tender  it  for  transportation  with  a  warn- 
ing not  to  receive  it,  and  from  whom  it  re- 
quires an  affidavit  of  ownership. 

For  other  cases,  see  Trover,  1.  6,  1,  in  Dig. 

Damafres  —  conversion  —  meaflnre. 

2.  The  damages  to  be  allowed  for  con- 
version of  ore  by  a  carrier  are  its  value  at 
time  of  conversion  with  legal  interest  to 
date  of  rendering  judgment,  not  the  highest 
market  price  between  the  date  of  conversion 
and  that  of  trial. 

For  other  ruses,  see  Damages,  III.  j,  in  Dig. 
1-62  N.  8. 

Evidence  —  Judicial  notice  —  percent- 
age of  metal  in  ore. 

3.  Courts  cannot  take  judicial  notice  of 
the  percentage  of  mineral  which  can  be  ex- 
tracted from  a  particular  class  of  ore. 

For  other  cases,  see  Evidence,  /.  e,  in  Dig. 
1-52  y.  8. 

(April  30,  1918.) 

\PPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Washoe 
■County  in  favor  of  plaintiff  in  an  action 
brouglit  to  recover  damages  for  the  alleged 
wrongful  conversion  of  certain  ore.  Re- 
versed on  condition. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown  A  Belford  for  appellant. 

Messrs.  J.  B.  Dixon  and  A.  E.  Painter 
for  respondent. 

Coleman,  J.,  delivered  the  opinion  of  the 
court : 

Respondent  brought  suit  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
conversion  by  appellant  of  certain  ore  which 
respondent  claimed  to  own.  The  undisputed 
facts  are  that  in  July,  1914,  appellant  was 


Note.  —  As  to  liability  of  common  car- 
rier for  conversion  by  accepting  goods  for 
transportation  from  one  not  the  owner,  see 
annotation  following  this  case,  post,  902, 
4ind  references  therein  to  annotations  on  re- 
lated questions. 
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engaged  in  operating  a  line  of  railway  in 
the  state  of  Nevada:   that  the  respondent 
owned  certain  ore  which  he  had  purchased 
at  an  execution  sale,  wherein  it  and  other 
personal  property  were  sold  under  a  judg- 
ment   against    the    Nevada    United    Mines 
Company;  that  one  Qalvin  was  the  purchas- 
er at  an  execution  sale  of  the  mining  claim 
upon    which    said    ore    was    situated,    and 
thereafter  entered  into  an  agreement  with 
one  Ephraim,  pursuant  to  which  Ephraim 
mined  and  extracted  therefrom  certam  ore; 
that  in  the  month  of  June,  1914.  respond- 
ent,   anticipating    that    the    said    Ephraim 
intended  to  ship  respondent's  ore,  notified 
the  railroad  company  that  he  owned  some 
ore  upon  the  dump  of  the  mine  in  question, 
and    that    he    anticipated    that    Ephraim 
would  endeavor  to  ship  it,  and  forbade  the 
transportation  thereof  by  the  railway  com- 
pany;  that  about  ten  days  or  two  weelcs 
after  said  notice  had  been  given,  the  said 
Ephraim  offered  to  the  appellant  for  trans- 
portation about  26^  tons  of  ore;  that  there- 
upon the  appellant  required  that  the  said 
Ephraim  make  affidavit  that  he  owned  the 
ore  BO  tended  for  transportation,  and  upon 
his  doing  so  the  ore  was  received  and  trans- 
ported to  the  Western  Ore  Purchasing  Com- 
pany at  Hazen,  Nevada,  which  was  engaged 
in  the  business  of  sampling  and  buying  ores. 
The  question  of  the  ownership  of  the  ore  so 
shipped  was   litigated   in   the   trial   court, 
which  found  that  respondent  owned  14  tons 
thereof,  and  the  finding  on  that  point  is  not 
questioned  here.     The  court  found  that  the 
said  14  tons  of  ore  was  converted  by  ap- 
pellant, that   it  was  of  the   value  of  $2.- 
205.70,  that  $6  a  ton  should  be  deducted  as 
smelting     charges,     and     gave     judgment 
against  appellant  for  $2,121.70.     A  motion 
for  a  new  trial  having  been  denied,  an  ap- 
peal was  taken. 

It  is  urged  as  a  ground  for  reversal  that 
under  the  circumstances  of  this  case  ap- 
pellant could  not  have  been  guilty  of  con- 
version. As  a  general  rule,  it  constitutes 
conversion  to  receive  property  from  one 
wrongfully  in  possession  of  it  and  there- 
after exercise  dominion  or  control  over  it 
against  the  wish  of  the  person  rightfully 
entitled  to  its  possession.  38  Cyc.  2024. 
But  appellant  contends  that,  since  a  com- 
mon carrier  must  accept  for  transportation 
property  offered  to  it  or  be  liable  in  dam- 
ages for  refusal  to  do  so  (citing  Hutcldn- 
son,  Carr.  3d  ed.  §  47  j  Michie,  Carr,  §  333; 
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Hevlsed  Laws  of  Nevada,  §§  3558,  3559),  the 
facts  of  this  case  constitute  an  exception 
to  the  general  rule,  and  that  the  rule  which 
controls  is  that  laid  down  in  Fowler  v. 
Hollins,  L.  R.  7  Q.  B.  616,  41  L.  J.  Q.  B. 
N.  S.  277,  27  L.  T.  N.  S.  168,  20  Week.  Rep. 
868,  2  Eng.  Rul.  Gas.  410,  where  it  is  said: 
''The  trade  of  a  common  carrier  is  one  of 
the  few  occupations  which  the  person  car- 
rying it  on  is  hound  hy  law  to  exercise  upon 
tlie  requirement  of  a  person  bringing  him 
goods  to  be  carried,  and  it  would  be  unjust 
that  he  should  be  bound  by  law  to  do  an 
act  which  the  law,  in  the  event  of  the  per- 
son bringing  the  goods  not  being  the  true 
owner,  declared  to  be  an  unlawful  act.  It 
has  therefore  been  deemed  that  the  carrying 
of  goods  by  a  carrier  from  terminus  to 
terminus  upon  the  requirement  of  a  per- 
son wrongfully  in  possession  of  them,  is 
not  conversion,  although,  if  the  true  owner 
intervenes  before  the  goods  be  delivered 
and  demands  them,  and  the  carrier  refuses 
to  deliver  them,  he  is  liable  in  an  action 
of  trover." 

In  support  of  this  doctrine,  our  attention 
is  called  to  Gurley  v.  Armstead,  148  Mass. 
267,  2  L,R.A.  80,  12  Am.  St.  Rep.  555,  19 
X.  E.  389;  Robert  C.  White  Live  Stock  Co. 
Commission  v.  Chicago,  M.  &  St.  P.  R.  Co. 
87  Mo.  App.  330;  Nanson  v.  Jacobs,  93  Mo. 
331,  3  Am.  St.  Rep.  531,  6  9.  W.  246; 
Burditt  v.  Hunt,  25  Me.  419,  43  Am.  Dec. 
289;  Shellnut  v.  Central  of  Georgia  R.  Co. 
131  Ga.  404,  18  L.R.A.(N.S.)  494,  62  S.  E. 
294. 

We  approve  of  the  rule  just  mentioned, 
but  it  is  based  upon  a  reason  which  does 
not  exist  in  the  case  at  bar.  The,  reason 
for  the  rule  is  that  a  common  carrier  can- 
not be  expected  to  inquire  into  the  right  of 
a  person  in  possession  of  property  to  ship 
it;  but  it  will  be  observed  that  as  soon  as 
the  carrier  has  notice  from  the  nerson  right- 
fully entitled  to  the  possessii ..  of  the  prop- 
erty to  deliver  the  same  to  him,  failure  to 
do  so  will  make  the  carrier  liaHle. 

Counsel  for  appellant  say  in  their  brief: 
"It  is  only  where  the  goods  are  in  the  pos- 
session of  the  carrier,  and  the  true  owner, 
who  is  not  the  shipper  or  the  consignee, 
comes  and  demands  possiission,  that  the 
railroad  company  must  satisfy  itself  as  to 
the  title  and  deliver  the  goods  to  the  party 
to  whom  they  belong." 

We  Hnd  nothing  in  the  authorities  or  in 
reason  to  justify  this  contention.  A  car- 
rier can  be  guilty  of  conversion  by  wrong- 
fully taking  into  its  possession  property 
and  exercising  dominion  over  it,  as  well  as 
by  wrongfully  exercising  dominion  over  it 
after  it  comes  into  its  possession.  Let  us 
illustrate:  Suppose  that  while  Jones,  a 
bank  clerk,  is  taking  a  sack  of  gold  from 


one  bank  to  another,  and  just  as  he  gets 
opposite  the  express  company's  office  the 
gold  is  snatched  from  him  by  a  thief,  who 
carries  it  into  the  express  office  and  offers 
it  to  the  company  for  transportation,  but 
before  the  company  receives  it,  Jones  ac- 
quaints the  company  with  the  facts  and 
notifies  it  not  to  receive  the  gold.  Could  it  be 
said  that  in  case  the  gold  is  accepted,  trans- 
ported to  California,  and  there  delivered  to 
the  thief,  the  company  would  not  be  liable 
for  conversion  simply  because  it  did  not  have 
possession  of  the  gold  at  the  time  it  was 
warned  of  the  facts  ?  We  think  not.  Yet,  if 
the  contention  of  counsel  is  sound,  the  ex- 
press company  would  not  be  liable  because 
it  was  notified  of  the  facts  a  moment  before 
it  received  possession  of  the  gold,  instead 
of  after  its  receipt  thereof. 

W^e  do  not  wish  to  be  understood  as  hold- 
ing that  notice  to  a  common  carrier  by  the 
owner  of  property  that  he  expected  some- 
one to  tender  for  transportation  property 
not- capable  of  accurate  description,  belong- 
ing to  him,  and  warning  such  carrier  not 
to  accept  it,  would  in  every  instance  make 
such  carrier  liable  should  it  accept  and 
transport  the  property  and  thereafter  de- 
liver it  to  one  not  the  owner.  But  in  the 
case  at  bar  the  carrier  had  notice  that  a 
particular  person,  one  Ephraim,  would  offer 
the  ore  for  transportation;  and  when  it 
was  offered,  the  company,  having  in  mind 
the  notice  received  by  it,  required  of 
Ephraim  an  affidavit  of  ownership.  Since 
the  notice  which  appellant  received  was 
sufficient  to  warrant  it  in  taking  the  precau- 
tion of  requiring  an  affidavit  from  Ephraim, 
we  conclude  that  appellant  was  brought 
within  the  rule  asserted  in  Lang  Syne  Gold 
Min.  Co.  v.  Ross.  20  Nev.  127,  19  Am.  St. 
Rep.  337,  18  Pac.  358,  as  follows:  "When- 
ever a  party  has  infdrmation  or  knowledge 
x)f  certain  extraneous  facts  which  of  them- 
selves do  not  amount  to,  nor  tend  to  show, 
an  actual  notice,  but  which  are  sufficient  to 
put  a  reasonably  prudent  man  upon  an  in- 
quiry respecting  a  conflicting  interest, 
claim,  or  right,  and  the  circumstances  are 
such  that  the  inquiry,  if  made  and  followed 
up  with  reasonable  care  and  diligence, 
would  lead  to  the  disco verv  of  the  truth, 
— ^to  a  knowledge  of  the  interest,  claim,  or 
right  which  really  exists, — then  the  party 
is  absolutely  charged  with  a  constructive 
notice  of  such  interefit,  claim,  or  right." 

See  also  RoUo  v.  Nelson,  34  I'tah,  116, 
26  L.R.A.(N.S.)  315,  96  Pac.  263;  29  Cyc. 
1114. 

It  is  also  contended  that  the  court  erred 
in  its  finding  as  to  the  amount  of  damages 
sustained  by  respondent.  Appellant  offered 
evidence  to  the  effect  that  the  ore  purchas- 
ing   company    paid    Ephraim    the    sum    of 
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$544.92  for  the  two  shipments  of  ore,  which 
was  based  upon  the  value  of  the  ore  at  the 
time  of  purchase,  while  the  court,  in  mak- 
ing its  findings  and  rendering  judgment, 
based  its  conclusion  upon  the  highest  mar- 
ket price  of  the  metals  contained  in  the  ore 
between  the  date  of  receipt  of  the  ore  and 
the  date  of  trial.  That  this  was  clearly 
error  is  not  debatable.  This  court  has,  in 
several  instances,  had  occasion  to  la}'  down 
the  rule  which  should  control  our  courts  in 
fixing  the  damage  which  a  party  sustains 
luider  circumstances  like  those  existing  in 
the  case  at  bar.  In  Torp  v.  demons,  37 
Xev.  474^485,  142  Pac.  1115,  where  the  prior 
decisions  of  this  court  on  the  point  were 
cited,  it  was  held  that  the  meaf^ure  of  dam- 
age for  wrongful  conversion  of  property  is 
the  value  of  the  property  at  the  time  of 
<'onversion,  with  lej»al  interest  from  the  date 
of  conversion  to  the  date  of  rendering  judg- 
ment. It  is  contended  tliat  some  other 
courts  have  laid  down  a  different  rule,  and 
one  which  we  should  follow.  Sulhce  it  "to 
nay  that  this  court,  in  Boy  Ian  v.  Huguet,  8 
Xev.  345,  14  Mor.  Min.  Rep.  503,  considered 
at  some  length  this  question,  adverted  to 
the  decisions  taking  the  contrary  view,  and 
adopted  the  rule  which  has  ever  since  lieen 
adhered  to,  and  we  see  no  reason  for  re- 
pudiating it  now.  True,  as  said  in  Ward 
v.  Carson  River  Wood  Co.  13  Xev.  62,  spe- 
cial and  exemplary  damages  may  he  allowed 
in  certain  cases,  but  the  trial  court  did 
not  find  that  respondent  was  entitled  to  re- 
cover special  or  exemplary  damages. 

We  deem  it  proper  to  say,  also,  that  the 
learned  trial  judge,  in  taking  a  00  per 
cent  extraction  as  a  basis  for  figuring  the 
value  of  the  ore  in  question,  merely  as- 
sumed that  a  90  per  cent  extraction  could 
be  obtained,  as  shown  by  his  opinion,  and 
did  not  base  his  conclifsion  upon  any  evi- 


dence introduced  at  the  trial.  Courts  can- 
not take  judicial  notice  of  what  percentage 
of  mineral  can  be  extracted  from  a  par- 
ticular class  of  ore;  it  is  a  matter  of  proof 
in  each  particular  case.  In  Richardson  v. 
National  Ore  Purchasing  &  Reduction  Co. 
34  Xev.  455,  124  Pac.  779,  it  was  said: 
''Courts  in  this  state  will  take  judicial 
knowledge  of  the  fact  that  processes  of 
crushing,  amalgamating,  and  cyaniding  ores 
will  not  effect  an  extraction  of  100  per  cent 
of  the  metallic  content.  What  would  be  a 
reasonable  per  cent  of  extraction  would 
depend  largely  upon  the  process  used  and 
the  character  of  the  ore;  but  there  is  noth- 
ing in  this  case  to  show  what  ought  to  have 
been  such  extraction." 

Counsel  for  appellant  suggest  in  their 
brief  that  in  case  this  court  finds  that  ap- 
pellant was  guilty  of  conversion  the  judg- 
ment may  be  reduced  to  $287.28,  with  legal 
interest  from  the  date  of  conversion,  which 
it  claims  is  based  upon  the  highest  selling 
price  of  the  metallic  contents  of  fne  ore 
during  July,  1914.  Since  the  evidence  in 
this  case  is  such  that  it  is  impossible  for  u> 
to  say  for  just  what  sum  the  judgment 
should  be,  it  is  ordered  that  the  judgment 
of  the  District  Court  be  reversed  and  the 
cause  remanded  for  a  new  trial,  unless  the 
respondent  agrees,  within  ten  days  from 
the  filing  of  the  remittitur  herein  in  tliu 
District  Court,  in  a  written  statement  filed 
with  the  clerk  of  said  oourt,  to  a  reduction 
of  the  said  judgment  to  the  sum  of  $287.28. 
with  legal  interest  as  aforesaid;  in  which 
event,  the  judgment  as  thus  modified  will 
be  alhrmj^d;  appellant  to  recover  its  costs 
on  appeal. 

McCarran,  Ch.  J.,  and  Sanders,  J.,  con- 
cur. 


Annotation — Liability  of  common  carrier  for  conversion  by  accepting^ 
goods  for  transportation  from  one  not  the  owner. 


This  note  supplements  a  note  on  the 
same  subject  appended  to  Shellnut  v. 
Central  of  Georgia  R.  Co.  18  L.R.A. 
(X.S.)  494. 

For  a  consideration  of  the  question  of 
the  refusal  of  a  carrier  to  deliver  goods 
IIS  constituting  a  conversion  thereof,  see 
the  note  in  50  L.R.A.(N.S.)  1172;  and, 
in  general,  as  to  the  duty  of  a  carrier 
to  recognize  the  demands  of  a  stranger 
for  property  delivered  to  it  for  trans- 
])ortatiun,  see  the  note  in  12  L.R.A.(N.S.) 
254. 

As  shown  in  the  note  in  18  L.R.A. 
(X.S.)  494,  and  as  appears  from  the  sub- 
sequent cases  on  the  point,  it  is  not  a 
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conversion  for  a  common  carrier  who  has 
received  property  from  the  apparent 
owner  to  deliver  it  in  pursuance  of  the 
contract  of  carriage,  if  this  is  done  be- 
fore it  has  notice  of  the  rights  of  the 
real  owner.  Generally,  however,  if  it 
delivers  the  property  to  the  consignee 
after  notice  of  title  in  another,  it  does 
so  at  its  peril,  although  apparently  it  is 
not  liable  where  it  acts  in  good  faith 
and  makes  no  attempt  to  deprive  the 
true  owner  of  his  property  and  does  not 
transport  it  beyond  his  reach. 

For  example,  in  Atchison  T.  &  S.  F. 
R.  Co.  v.  International  Land  &  Invest 
Co.  (1917)  247  Fed.  265,  a  common  car- 
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rier  was  held  not  liable  for  the  conver- 
sion of  hotel  cars  which  it  had  received, 
transported,  and  delivered  after  notice 
from  the  true  owner  of  his  title,  the 
carrier  acting  in  good  faith  in  the  mat- 
ter, and  not  asserting  title  in  itself  or 
conniving  with  the  consignor  and  con- 
signee to  deprive  the  true  owner  of  his 
property,  and  the  cars  not  being  trans- 
ported beyond  the  reach  of  the  latter. 

In  SheUnut  v.  Central  of  Georgia  R. 
Co.  (1908)  131  aa.  404,  18  L.R.A.(N.S.) 
494,  62  S.  E.  294,  it  is  held  that  a  com- 
mon carrier  is  not  liable  for  the  conver- 
sion of  property  merely  by  accepting 
and  transporting  it  for  the  apparent 
owner,  unless  the  true  owner  intervenes 
before  the  property  is  delivered  and  de- 
mands it,  or  gives  notice  of  his  right 
thereto. 

To  the  same  effect  is  Dixon  v.  South- 
ern P.  Co.  ante,  960,  holding  that,  while 
it  does  not  constitute  conversion  for 
a  common  carrier  to  transport  goods 
for  the  apparent  but  not  the  real  owner, 


where  it  has  no  notice  of  a  lack  of  title 
in  the  consignor,  nevertheless  as  soon  as 
the  carrier  has  notice  from  the  person 
entitled  to  the  possession  of  the  prop- 
erty to  deliver  the  same  to  him,  failure 
to  do  so  will  make  it  liable. 

That  a  common  carrier  has  a  right  to 
deliver  property  received  by  it  for  trans- 
portation to  the  true  owner,  and  may 
show  this  fact  in  defense  to  an  action 
against  it  by  the  consignor  for  the  con- 
version of  the  property,  was  held  in 
Abasi  Bros.  v.  Louisville  &  N.  B.  Co. 
(1917)  115  Miss.  803,  L.R.A.1918B,  662, 
76  So.  665;  and  see  the  note  referred  to 
in  12  L,R.A.(N.S.)  254. 

And  see  also  Valentine  v.  Long  Is- 
land R.  Co.  (1907)  187  N.  Y.  121,  79 
N.  E.  849,  holding  that,  where  a  carrier 
in  good  faith  received  property  for 
transportation  and  subsequently  discov- 
ered that  it  was  its  own  property,  it  was 
entitled  to  assert  its  title  as  a  defense 
to  an  action  against  it  for  the  conver- 
sion of  the  property.  A.  G.  S. 
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E.  H.  MOORE 

V. 

MRS.  HATTIE  GARY,  Plflf.  in  Certiorari. 

(138  Tenn.  332,  197  S.  W.  10f^3.) 

Bills  and  notes  —  signature  on  face  -^ 
Indorsement. 

1.  The  payee  of  a  note  who  places  his 
name  at  the  end  of  it  in  connection  with 
that  of  the  maker  will  be  regai'ded  as  an 
indorser  under  a  statute  providing  that, 
wlien  a  pignature  is  so  placed  that  it  i^ 
not  clear  in  what  capacity  the  person  mak- 
ing: the  same  intended  to  sign,  he  is  deemed 
to  be  an  indorser. 

For  o^hw  0080$,  see  Bille  and  Notes,  III,  a, 
in  Dig.  1-52  N.  S. 

Vendor  and  purchaser  —  lion  —  assiicn- 
nient  of  purchase  money  note—  effect. 

2.  The  lien  of  a  vendor  who  eventually 
takes  up  the  note  given  for  purchase  money 
is  not  lost  by  the  fact  that  the  note  had 
been  assigned,  if  his  liability  upon  the  in> 
stniment  at  all  times  persisted. 

For  other  cases,  see  Vendor  and  Purchaser, 
II.  in  Dig.  J-62  X.  H. 

Husband  and  wife  —  entireties  ^  en- 
forcing pureliase  money  lien. 

3.  The  wife  cannot,  after  the  husband's 


death,  defeat  the  purchase  money  lien  for 
real  estate  conveyed  to  them  by  entireties, 
on  the  ground  that  she  did  not  participate 
In  the  purchase  or  sign  the  purchase  money 
note,  if  she  accepted  the  benefit  of  the  tran8« 
action.  . 

For  other  oases,  see  Husbo/nd  and  Wife,  IL  h, 
in  Dig.  1-52  N.  S. 

Vendor  and  purcliaser  —  Uen  ••  attor- 
ney's fee. 

4.  The  vendor's  lien  for  purchase  money 
includes  the  attorney's  fee  provided  for  by 
the  note  given  for  the  purchase  price. 
For  othrr  cdseSf  see  Attomey^s  Fees,  in  Dig. 

1-62  N.  8. 

<  November  2,  1917.) 

CERTIORARI  to  tlie  Court  of  Civil 
Appeels  to  review  a  judgmait  affirm- 
ing a  decree  of  the  Chancery  Court  for 
Hamblen  County  in  favor  of  complainant 
in  a  suit  to  enforce  a  vendor's  lien  against 
certain  real  estate  which  had  been  con- 
veyed by  complainant  to  defendant  and  her 
husband.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  Carrlger  for  plaintiff  in 
certiorari. 

^iestsrs.  MeCanless,  Coleman,  A  Tay- 
lor for  defendant  in  certiorari. 


Xote.  —  As  to  indorsement  by  signing  on 
face  of  instrument,  see  annotation  following 
this  case.  post.  SMH). 

As  to  the  effect  of  receiving  notes  for  the 
purchase  price  on  the  vendor's  lien,  see 
page  91  of  the  note  to  A.  Leschen  &  Sons 
Rope  Co.  v.  Mayflower  Gold  Min.  &,  Reduc- 
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tion  Co.  3i)  L.R.A,  (N.S.)   1,  on  the  general 
subject  of  payment  by  commercial  paper. 

Generally,  for  questions  in  relation  to 
tenancy  by  the  entireties,  see  L.H.A.  Indexes 
under  the  title,  "Husband  and  Wife,"  sub- 
title, **Tenancy  by  the  entireties." 
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Nell,  Gh.  J.,  delivered  the  opinion  of  the     This  was  used  to  take  up  the  original 


court : 

The  bill  was  filed  to  enforce  the  com- 
plainant's vendor's  equity  against  certain 
real  estate  which  liad  been  conveyed  by 
)iim  in  a  deed,  not  retaining  a  lien  on  its 
face,  to  William  Gary  and  his  wife,  Mrs. 
Hattie  Gary,  as  tenants  by  the  entireties. 
Tills  bill  was  filed  after  the  husband's 
death.  Two  defenses  were  offered:  Firstly, 
that  the  note  representing  the  unpaid  pur- 
chase money  had  been  so  transferred  as 
that  the  vendor  was  no  longer  bound  on  it; 
hence  there  was  a  novation  and  the  equity 
lost;  8ec<mdly,  that  in  any  event  the  vend- 
or's equity  could  not  be  enforced  against 
an  estate  by  the  entireties  after  the  death 
of  the  husband,  who  alone  had  executed  the 
purchase  money  note  in  question.  The 
chancellor  decided  in  favor  of  the  com- 
plainant on  both  points,  and  rendered  his 
decree  accordingly.  The  defendant  then 
appealed  to  the  court  of  civil  appeals, 
where  the  decree  of  the  chancellor  was 
ufHrmed.  The  case  was  then  transferred 
to  this  court  by  the  writ  of  certiorari. 

The  facts  disclosed  by  the  record  arc 
these:  Moore  executed  a  deed  to  Gary  and 
wife -for  certain  real  estate  described  there- 
in, in  consideration  whereof  Gary  paid 
$100  in  cash  and  executed  his  two  notes, 
one  for  $325,  and  the  other  for  $400.  The 
hmaller  note  was  paid  by  Gary.  He  was 
unable  to  pay  the  $400.  In  order  to  secure 
indulgence  he  induced  the  complainant  to 
indorse  this  note  to  the  Gitizens'  Bank  of 
Hussellville.  The  Bank  carried  the  in- 
debtedness for  some  time,  and  then  insisted 
upon  a  settlement.  Gary  was  unable  to  pay 
tlie  amount  and  induced  Moore  to  indulge 
him  further.  The  plan  adopted  to  make 
effectual  this  indulgence  will  now  be  stated. 

Moore  and  Gary  executed  the  following 
instrument : 

$400.       Hussellville,  Tenn.,  June  3,  1910. 

Ninety  days  after  date  I  promise  to  pay 
to  the  order  of  E.  H.  Moore  $400  at  the 
Gitizens*  Bank  of  Russellville,  Tennessee, 
for  value  received,  as  part  payment  on 
house  and  lot.  August  7,  1009. 

The  undersigned  principal  and  the  in- 
dorsers  of  this  note,  which  is  filled  up  be- 
fore signing,  waive  demand,  notice,  and 
protest  thereof,  and  we  agree  that  if  this 
note  is  placed  in  the  hands  of  an  attorney 
at  law,  for  collection,  or  has  to  be  sued  on, 
that  we  will  pay  10  per  cent  attorneys' 
fees  in  addition  to  the  principal,  which  fee 
shall  be  added  to  and  become  a  part  of  the 
judgment. 

[Signed]     W.  M.  Gary. 
£.  H.  Moore. 


$400    note. 

The  next  note  in  the  series  used  in  ex- 
ecuting the  plan  to  give  Gary  indulgence 
was   the   following: 

$400.       Hussellville,  Tenn.,  Feb.  25,  1913. 

Ninety  days  after  date  I  promise  to  pay 
to  the  order  of  E.  H.  Moore  $400  at  the 
Gitizens'  Bank  of  Hussellville,  Tennessee, 
for  value  received. 

The  undersigned  principal  and  the  in< 
dorsers  of  this  note,  which  is  filled  up  be- 
fore signing,  waive  demand,  notice,  and 
protest  thereof,  and  we  agree  that  if  this 
note  is  placed  in  the  hands  of  an  attorney 
at  law  for  collection,  or  has  to  be  sued 
on,  that  we  will  pay  10  per  cent  attorney's 
fee  in  addition  to  the  principal,  which  fee 
shall  be  added  to  and  become  a  part  of  the 
judgment. 

[Signed]     E.  H.  Moore. 
W.  M.  Gary. 

Gary  paid  $150  on  this  paper.  On  June 
22,  1913,  this  note  was  taken  up  by  an- 
other, reading  as  follows: 

$250.      Hussellville,  Tenn.,  June  25,  1913. 

Ninety  days  after  date  we  promise  to 
pay  to  the  order  of  Jos.  H.  Dean,  cashier, 
$250,  at  the  Gitizens'  Bank  of  Hussellville, 
Tennessee,   for    value   received. 

The  undersigned  principal  and  the  in- 
dorsers  of  this  note,  which  is  filled  up  be- 
fore signing,  waive  demand,  notice,  and 
protest  thereof,  and  we  agree  that  if  this 
note  is  placed  in  the  hands  of  an  attorney 
at  law  for  collection,  or  has  to  be  sued  on, 
that  we  will  pay  10  per  cent  attorney's  fee 
in  addition  to  the  principal,  which  fee  shall 
be  added  to  and  become  a  part  of  the  judg- 
ment. 

[Signed]     W.  M.  Gary. 
B.  H.  Moore. 

This  paper  was  taken  up  by  the  follow- 
ing: 

$250.      Hus^llville,  Tenn.,  Sept.  23,  1913. 

Ninety  days  after  date  we  promine  to 
pay  to  the  order  of  Jos.  H.  Dean,  cashier, 
$250,  at  the  Gitizens'  Bank  of  Hussellville, 
Tennessee,  for  value  received. 

The  undersigned  principal  and  the  in- 
dorsers  of  this  note,  which  is  filled  up  be- 
fore signing,  waive  demand,  notice,  and 
protest  thereof,  and  we  agree  that  if  this 
note  is  placed  in  the  hands  of  an  attorney 
at  law  for  collection,  or  has  to  be  sued  on, 
that  we  will  pay  10  per  cent  attorney's  fee 
in  addition  to  the  principal,  which  fee  shall 
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be  added  to  and  become  a  part  of  the  judg- 
ment. 

Balance  on  house  and  lot  bought  of  £.  H. 
Moore. 

W.  M.  Gary. 

Marked  on  the  face  "Secured  by  £.  H. 
Moore." 

This  note  was  taken  up  by  the  follow- 
ing: 

$250.       Russellvile,  Tenn.,  Dec.  20,  1013. 

Ninety  days  after  date  I  promise  to  pay 
to  the  order  of  E.  H.  Moore  $250,  at  the 
Citizens'    Bank   of   Russellville,    Tennessee. 

The  undersigned  principal  and  the  in- 
dorsers  of  this  note,  which  is  filled  up  be- 
fore signing,  waive  demand,  notice,  and  pro- 
test thereof,  and  we  agree  that  if  this  note 
is  placed  in  the  hands  of  an  attorney 
at  law  for  collection,  or  has  to  be  sued  on, 
that  we  will  pay  10  per  cent  attorney's  fee 
in  addition  to  the  principal,  which  fee  shall 
be  added  to  and  become  a  part  of  the  judg- 
ment. 

Renewal  for  land  note. 

W.  M.  Gary. 
E.  H.  Moore. 

Gary  died  before  anything  waa  done  with 
this  latter  obligation,  and  it  was  paid  and 
taken  up  by  Moore,  who  then  brought  his 
suit  to  enforce  his  vendor's  equity  or  lien. 

It  is  admitted  that  the  payee,  £.  H. 
Moore,  on  the  $400  notes  of  June  3,  1010, 
and  of  February  25,  1013,  is  the  same  £.  H. 
Moore  whose  name  is  signed  to  the  paper. 
The  argument  is  that,  inasmuch  as  the 
same  person  cannot  be  both  maker  and 
payee,  the  name  of  £.  H.  Moore  at  the  foot 
of  these  instruments  must  be  treated  as  a 
nullity;  therefore,  when  the  bank  accepted 
these  obligations,  it  accepted  them  only  as 
the  obligations  of  Gary,  and,  being  unin- 
dorsed, Moore  was  not  bound  on  them;  that 
when  he  subsequently  executed  other  obli- 
gations, be  did  so  as  a  matter  of  grace  or 
prratuity  to  Gary,  and  for  this  reason  his 
lien  or  equity  was  lost;  his  connection 
with  the  debt  having  been  silvered,  and  a 
complete  novation  having  been  effected, 
resulting  in  the  lodging  of  the  obligation 
simply  between  Gary  and  the  bank. 

It  is  true  that  the  same  person  cannot  be 
both  maker  and  payee,  nothing  else  ap- 
pearing. However,  as  pointed  out  by  Mr. 
Daniel  in  his  valuable  work  on  Negotiable 
Instruments  the  execution  of  such  instru- 
ments is  very  common  in  England  and  in 
this  country,  the  paper  being  ineffective 
until  indorsed,  but  on  being  indorsed  be- 
coming a  note  payable  to  bearer.  The 
learned  writer  says:  "They  are  designed 
to  enable  the  holder  to  pass  them  without 
indorsement,    and    are   simply    roundabout 
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notes  payable  to  bearer."    1  Dan.  Neg.  Inst, 
6th  ed.  §  130. 

The  same  principle  is  recognized  in  our 
own  case  of  Woods  v.  Ridley,  11  Humph 
194,  196.  It  is  also  recogniT^cd  in  the  Np;?o- 
tiable  Instruments  Law,  §  8,  wherein  it  is 
provided  that  such  an  instrument  may  l>o 
drawn  payat^e  to  the  order  of  drawer  or 
maker.  But  in  the  same  law  it  is  provided 
that  such  a  paper  is  not  complete  until  it 
is  indorsed  by  the  payee.  Id.  §  184.  There 
is,  however,  nothing  written  on  the  back 
of  any  of  the  papers  which  Moore  appears^ 
to  have  signed,  and  those  must  be  treated 
as  incomplete  in  which  his  name  appear :$ 
as  payee  and  apparently  as  maker  also, 
unless  it  can  be  determined  that  Moore 
wrote  his  name  on  the  face,  intending  there- 
by to  become  an  indorser.  "The  indorse ^ 
ment,  as  its  derivation  and  meaning  would 
indicate,"  says  Mr.  Daniel,  "is  generally 
made  by  writing  the  transferrer's  name  on 
the  back  of  the  paper,  but  it  may  be  writ- 
ten— although  unusual  and  irregular — on 
any  other  portion  of  it,  even  on  the  face 
and  under  the  maker's  name.  As  said  by 
Lord  Gampbell,  Ch.  J.:  *lt  is  quite  imma- 
terial whether  the  indorsement  be  written 
on  tlie  back  of  tlie  instrument  or  on  tbo 
face.'"  1  Dan.  Neg.  Inst  6th  ed.  §  688. 
In  the  Negotiable  Instruments  Law  it  is 
said:  "Whore  a  signature  is  so  placed  upon 
the  instrument  that  it  is  not  clear  in  what 
capacity  the  person  making  the  same  in- 
tended to  sign,  he  is  to  be  deemed  an  in- 
dorser."    Section  17,  subsec.  6. 

Now  we  must  suppose  that  E.  H.  Moore 
placed  his  name  upon  the  papers  mentioned 
with  the  purpose  of  being  bound.  The  only 
way  in  which  he  could  be  bound,  under  the 
facts  stated,  was  as  indorser,  and  we  must 
therefore  conclude  that  he  intended  to  so 
bind  himself.  What  we  have  said  of  the* 
notes  of  date  June  3,  1910,  and  February 
25,  1013,  will  apply  to  the  paper  of  date 
December  20,  1913,  which  was  the  one  that 
was  finarlly  taken  up  and  paid  by  Moore. 
We  note  that  the  signature  of  Moore  pre- 
cedes that  of  Gary  on  the  instrument  dated 
February  25th,  but  we  do  not  think  that 
would  be  sufficient  to  overcome  the  reasons, 
based  on  the  facts  stated,  justifying  the 
application  of  subsection  6  of  §  17  of  the 
Negotiable  Instruments  Law  just  cited. 
The  instrument  of  September  23d  calls  for 
no  special  comment,  inasmuch  as  it  appears 
on  the  face  of  that  paper  that  Moore  stood 
as  surety  thereon.  The  same  observation 
is  true  of  the  note  of  date  June  22,  1013, 
as  between  Moore  and  Gary,  while  as  to  the 
bank  Moore  would  be  joint  maker. 

So  it  is,  Moore  was  continuously  bound  on 
the  various  obligations  executed  for  the 
balance  of  the  purchase  money  down  to  the 
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time  he  took  up  the  last  obligation,  and 
when  he  took  that  up. 

An  indebtedness  may  proceed  through 
many  mutations  yet  presence  its  identity. 
Appropriate  illustrations  of  this  statement 
may  be  found  in  the  following  cases:  Byrns 
V.  Woodward,  10  Lea,  444;  Bentley  v.  Jor- 
dan, 3  Lea,  353,  361;  Cowan  v.  Sharp,  11 
Heisk.  450,  462;  Hollis  v.  HoUis,  4  Baxt. 
524;  Harris  v.  Vaughn,  2  Tenn.  Ch.  483, 
486;  Stratton  v.  Perry,  2  tenn.  Ch.  633. 
The  vendor's  equity  is  not  extinguished  by 
assignment  of  the  obligation  which  repre- 
sents it.  Cate  V.  Cate,  87  Tenn.  41,  9  S.  W. 
231;  Bo.wlin  use  of  Fugate  v.  Pelirson,  4 
Baxt.  341;   Adams  v.  Brown,  4  Baxt.  124. 

If,  notwithstanding  the  assignment,  the 
vendor's  liability  for  the  debt  persists  by 
means  of  indorsement,  guaranty,  surety- 
ship, or  in  any  other  form,  and  he  subse- 
quently reacquire  the  debt,  his  lien  revives 
and  may  be  enforced.  Green  v.  Demoss,  10 
Humph.  371;  Hollis  v.  Hollis,  4  Baxt.  624. 

So,  when  the  complainant  reacquired  this 
debt  from  the  bank,  his  lien  revived,  and  if 
the  husband  had  lived  there  is  no  doubt  the 
<  qnity  could   have  been  enforced  against  him. 

The  husband  having  died,  can  it  be  en- 
forced against  his  surviving  wife,  who  was 
with  liim  a  holder  of  the  land  under  a  deed 
conveying  it  by  the  entireties? 

The  question  is  one  of  lirt»t  impression  in 
this  state,  and,  so  far  as  our  investigations 
have  enabled  us  to  discover,  it  has  not  been 
Irt-ated  in  any  other  jurisdiction  except  in 
Indiana,  in  the  cane  of  Anderscm  v.  Taune- 
hill,  42  Ind.  141.  The  facts  of  that  case, 
however,  were  somewhat  different  from  those 
presented  in  the  case  before  us.  In  the  In- 
diana case  it  appeared  that  a  deed  had  been 
made  to  the  huslmnd  and  wife  by  the  entire- 
ties, but  they  were  l>oth  present  and  partici- 
l^ated  in  the  making  of  the  contract.  The 
husband,  however,  executed  the  note  for  the 
purchase  money.  Subsequently  in  order  to 
quiet  the  fears  of  another  person  interested 
in  the  purchase  of  an  undivided  half  of 
the  land  (Anderson  and  wife  having  pur- 
chased the  other  half  by  the  entireties), 
Ihe  name  of  the  husband  was  erased  from 
tlie  deed  and  a  note  executed  bv  the  wife. 
The  deed  as  changed  was  recorded.  The 
change  made  by  striking  out  the  husband's 
name  was  assented  to  by  the  vendor,  al- 
though made  after  delivery  of  the  deed, 
and  was  suggested  by  the  other  party  in- 
terested, one  Becker,   who  feared  that  the 


deed  as  originally  made  to  Anderson  and 
wife,  and  to  himself  might  .be  construed  as 
conveying   to   him   only   an   undivided   one 
third,   whereas,   under   the   authorities  the 
husband  and  wife,  under  such  a  deed,  took 
only  an  undivided  half  together,  by  the  en- 
tireties, and  the  other  purchaser  the  other 
undivided  half.     Tannehill  assented  to  the 
change  as  being  a  matter  required  to  satis- 
fy one  of  his  vendees,  and  regarded  by  him 
as  not  materially  changing  his  own  rights. 
The  court  held  that  the  change  was  unneces- 
sary, that  the  status  was  not  altered  so  far 
as  concerned  the   rights   of  Anderson   and 
wife,   tliat  the   note  executed  by   the   wife 
was  void,  but  that  the  lien  or  equity  could 
be  enforced  for  the  unpaid  purchase  money 
against  her  as  well  as  against  the  husband. 
The   court   referred   especially   to   the   fact 
that  the  wife  participated  in  the  purchase, 
and  held  that,  while  she  could  not  sell  her 
land  without  properly  joining  her  husband, 
yet  she  might  buy  land,  and,  buying  it,  the 
land  would  be  subject  to  a  lien  in  her  hands 
for    the    unpaid    purchase   money.     In    the 
case  before  us  it  does  not  appear  that  the 
wife   actually  participated    in   making  the 
contract   of   purchase,   and   it  does   appear 
that  the  husband  made  the  cash  payment 
and   executed   his   own   notes   for   the   de- 
ferred payments.    It  is  a  necessary  conclu- 
sion, however,  since  the  wife  is  relying  upon 
the   deed   for  her  title,   that  she   accepted 
this  deed  as  one  for  her  benefit.     By  this 
acceptance  she  became  a  party  to  the  pur- 
chase,  was   thus   a   purchaser  of  the  land 
equally  with  her  husband,  and  thus  recog- 
nized that  in  making  the  contract  he  acted 
for  both.     So,  the  wife,  falling  distinctly 
within  the  definition  of  one  who  has  bought 
land,   the   purchase   money   for   which   has 
not   been   paid,   cannot  resist   the  enforce- 
ment of  the  vendor's  equity  against  the  land. 

It  is  observed  that  there  is  included  in 
the  original  note  a  provision  for  an  attor- 
ney's fee.  It  is  insisted  in  behalf  of  the 
defendant  that  a  lien  cannot  be  enforced 
for  this.  This  is  a  mistaken  view.  It  has 
been  repeatedly  held  that  the  provision 
for  an  attorney's  fee  is  part  of  the  contract. 
It  must  be  treated  as  a  part  of  the  pur- 
chase money  agreed  to  be  paid,  in  case  the 
expense  of  an  attorney's  fee  should  be  prop- 
erly incurred.  Merrimon  v.  Parkey,  136 
Tenn.  645,  654,  655,  101  S.  W.  327. 

It  results  that  the  decree  of  the  Court  of 
Civil  Appeals  must  be  in  all  things  affirmed. 


Annotation — ^Indorsement  by  signing  on  face  of  instrument. 

The  authorities  are  agreed  that  a  sig-  be  an  indorsement  if  it  was  so  intended 
mature  on  the  face  of  a  bill  or  note  may  J  by  the  parties  to  the  transaction.^     An 

1  Walton  V.  Williams  (1870)  44  Ala.  347;  1  (1894)  148  111.  349,  35  N.  E.  1120;  Farm- 
Uerring  v.  WoodhuU  (1SG2)  20  111.  92,  81  1  eis  Trust  Co.  v.  Schenuit  (1808)  83  IlL  App. 
Am.  Dec.   296;    Ryan   v.   First   Nat.   Bank  1267;  Pilmer  v.  State  Bank  (1864)  16  Iowa, 
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indorsement,  as  the  word  signifies,  usu- 
ally is  made  upon  the  back  of  an  in- 


strument, but  the  place  is  held  not  to 
be  essential. 


321  (dictum);  Haines  v.  Dubois  (1863)  30 
W.  J.  L.  259;  Partridge  v.  Davis  (1848)  20 
Vt.  499  (dictum). 

Shaiu  V.  Sullivan  (1895)  106  CaL  208,  3$) 
Pac.  606,  sustaining  an  action  by  the  holder 
as  indorsee  of  a  note  upon  the  face  of 
M'hich,  at  the  left-hand  end  thereof,  was 
MTitten  the  name  of  the  payee. 

First  Nat.  Bank  v.  Messer  (1911)  136 
Ga.  226,  71  S.  E.  148,  holding  that  the  sig- 
nature of  the  payee  of  a  note  on  the  face 
thereof  under  the  maker's  signature  effects 
a  transfer  of  the  title  of  the  note  to  the 
transferee,  making  tlie  payee  liable  as  an 
iudorser  and  giving  the  transferee  a  right 
to  maintain  a  suit  in  his  own  name  against 
the  maker. 

Young  V.  Glover  (1857)  3  Jur.  N.  S. 
(Eng.)  637,  holding  that  one  who  wrote  his 
name  on  the  face  of  a  draft  under  the  sig- 
nature of  the  acceptor,  with  the  intention 
of  indorsing  the  draft,  would  be  held  liable 
as  an  indorser. 

The  signature  by  a  third  person  upon 
the  left-hand  corner  of  the  face  of  the  note, 
intended  as  an  indorsement,  and  as  a  fur- 
ther security  for  the  payment  of  the  note, 
was  held  to  be  an  indorsement  in  Ex  parte 
Yates  (1857)  2  De  G.  &  J.  191,  44  Eng. 
Reprint,  961,  4  Jur.  N.  S.  649,  27  L.  J.  Bk. 
N.  S.  9,  6  Week.  Rep.  178.  Knight  Bruce, 
L.  J.,  alter  stating  that  the  third  person  in- 
tended to  sign  in  the  character  of  a  mere 
indorser,  and  in  that  cliaracter  only,  con- 
tinues: "In  reply  to  this  it  had  been  urged 
that  the  signature  was  upon  the  face  of  the 
note,  and  not  upon  the  back  of  it;  but  that 
circumstance  made  no  difference,  and  the 
law  upon  that  point  had  been  settled  for  a 
ofutury  and  upwards.  The  signature,  al- 
though it  wag  written  upon  the  face  of  the 
note,  was  intended  to  have  the  sense  and 
effect  of  an  indorsement,  and  it  was  as  ef- 
fectual as  an  indorsement  as  if  it  had  been 
A\Titten  upon  the  back." 

The  entire  opinion  in  Cason  v.  Wallace 
(1868)  4  Bush  (Ky.)  388.  is  embraced  in 
the  following  language:  **Tlie  impossibility 
of  being  both  obligor  and  obligee  on  the 
same  note;  the  absurdity  of  making  the 
note  of  Nichols  legally  void  by  the  subse- 
quent signature  of  Cason's  name  as  ap- 
parent co-obligor  to  himself  as  obligee;  the 
date  of  his  signature,  long  after  the  execu- 
tion of  the  note  by  Nichols  to  him  and 
after  his  assignment  of  it  to  Carden,  the 
assignor  to  the  appellee,  conduce  to  the  con- 
clusion that  Cason^B  name  under  that  of 
Nichols  was  an  inadvertent  mislocation  of 
it,  and  that  he  thus  signed  the  note  as  mere 
guarantor;  and  Garden's  statement  might 
tend  to  show  that,  as  he  was  willing  to 
take  the  note  as  a  mere  assignee,  the  super- 
added guaranty  was  gratuitous.  On  this 
ooustruction,  the  suit  ought  to  have  been 
brought,  and  might  have  been  maintained, 
against  Nichols  as  sole  obligor;  and  there 
was  no  cause  of  action  on  the  original  con- 
sideration.    But  if  a  suit  could  be  main- 


tained on  the  original  consideration,  Car- 
den's  assignment  to  Wallace  gave  him  only 
a  right  to  sue  on  the  note,  but  no  cause 
of  action  to  sue  on  the  original  considera- 
tion. Carden  alone  could  do  that;  he  has 
not  done  it.  Wherefore,  on  these  grounds, 
the  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
petitions." 

In  Gibson  v.  Powell  (1841)  6  How.  (Miss.) 
60,  the  transferee  of  a  note  payable  to 
the  payee  oi*  bearer  was  signed  by  the 
payee  immediately  under  the  name  of  the 
maker.  The  holder  brought  an  action 
against  the  payee,  who  pleaded  that  his 
signature  was  placed  upon  the  instrument 
at  the  time  of  the  transfer  to  the  plaintitF 
with  the  intention,  as  the  plaintiff  knew, 
of  rendering  himself  liable  as  an  indorser, 
and  not  otherwise,  and  that  the  note  was 
then  and  there  accepted  by  the  plaintiff  as 
a  note  indorsed  as  aforesaid.  The  action 
of  the  trial  court  in  sustaining  a  demurrer 
to  this  plea  was  held  error,  the  court  stat- 
ing it  not  to  be  material  "on  what  part 
of  the  paper  on  which  a  negotiable  note  is 
written,  the  name  of  an  indorser  appears,  if 
he  is  an  indor.'^er.  In  this  case,  the  fact 
admitted  by  the  demurrer  is  that  Gibson 
was  the  payee,  that  he  passed  the  note  to 
the  defendant,  Powell,  and  indorsed  it. 
.  .  .  The  liabilities  of  a  maker  and  in- 
dorser of  a  note  are  very  different;  and 
the  facts  relied  on  by  the  defendant  below 
were  pleaded,  and,  being  confessed,  are  a 
bar  to  the  action," 

In  Callaway  v.  Harrold  (1878)  61  Ga. 
Ill,  an  action  against  several  defendants  as 
makers  and  two  defendants  whose  names 
appeared  upon  the  face  of  the  instrument 
as  indorsers,  it  was  objected  by  one  of  the 
latter  that  he  was  not  an  indorser,  but  a 
mere  guarantor,  and  could  not  be  sued  with 
the  other  defendants.  This  objection  the 
court  states  to  be  unsound,  because,  though 
his  name  "be  on  the  face  of  the  paper  with 
Endorser'  annexed  to  it,  the  law  makes  him 
a  joint  maker  with  the  others  or  an  in- 
dorser, immaterial  which,  the  note  having 
been  made  payable  to  bearer.  ...  He 
is  liable  anyway  in  this  action." 

In  Perry  V.  Bray  (1881)  68  Ga.  293,  re- 
ported only  by  syllabus,  the  makers  of  a 
note  gave  a  lien  on  their  crops  for  the  cur- 
rent year  and  from  year  to  year  until  paid, 
it  being  recited  that  the  note  was  given  for 
advances  made  by  the  payee;  a  promise  was 
made  to  deliver  to  the  payee  sufficient  cot- 
ton from  the  first  picking  to  pay  the 
amount  of  the  note,  and  the  payee  was  em- 
powered to  foreclose  sumnmrily  in  case  of 
nonpayment.  Subsequently,  the  payee 
wrote  his  name  across  the  face  of  the  in- 
strument and  transferred  it  to  a  third  party 
for  value  and  before  maturitv.  The  nature 
of  the  action  is  not  stated,  but  it  is  held 
''that  in  law  [the  payee's]  signature  was 
an  indorsement,  and  therefore  deliverv  of 
cotton   to   him   after    [the    transferee]    re- 
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Accordingly,  where  the  signer  has  ex- 
pressly stated  that  he  is  an  indorscr, 
he  will  be  treated  as  occupying  that  re- 
lation.* 

Where  the   signer  has  not   expressly 

ceived  the  note  was  not  payment  thereof. 
Nor  could  this  written  contract  be  varied 
by  parol  so  as  to  make  [the  payee's]  sig- 
nature an  acceptance  only." 

That  the  term  "indorsement"  has  been 
used  to  include  a  writing  on  the  face  of 
the  instrument  is  recognized  in  Franklin  v. 
Twogood  (1865)  18  Iowa,  515,  but  the  state- 
ment in  2  Parsons,  Notes  &  Bills,  page  17, 
is  referred  to,  to  the  effect  that  "an  in- 
dorsement is  usually,  as  the  word  implies, 
written  on  the  back  of  the  instrument,  it 
always  should  be  written  there;  and,  al- 
though there  is  authority  for  saying  that  it 
may  ije  written  on  the  face,  we  are  quite 
sure  that  a  circumstance  so  unusual  would 
be  regarded  with  suspicion,  and  would  re- 
quire explanation.'*  No  decision  on  this 
question  is  called  for  in  the  Franklin  Case, 
nor  does  the  court  purport  to  make  any. 

In  Com.  V.  Butter ick  (18(58)  100  Mass. 
12,  i)7  Am.  Dec.  05,  a  prosecution  for  for- 
gery, an  allegation  that  certain  words  were 
indorsed  on  the  face  of  the  bill  alleged  to 
have  been  forged  is  stated  to  be  suflicient- 
iy  intelligible  and  correct,  as  in  this  con- 
nection the  word  "indorsed"  means  merely 
•'written  upon,"  and  the  use  of  the  word 
is  justified  by  lexicographers  as  well  as 
legal  decisions;  and  Kex  v.  Big  (1717) 
3  i\  Wms.  4iy,  24  Eng.  Keprint,  11 27,  1 
Strange,  18,  93  Eng.  Keprint,  357,  is  cited 
as  authority. 

Where  the  holder  of  a  note  payable  to 
bearer,  no  payee  being  named  therein,  signs 
the  same  on  the  face  of  the  note  to  the 
left  of  the  signature  of  the  maker,  intend- 
ing to  sign  as  a  joint  maker,  he  will  be  held 
to  that  liabilitv.  Dusenbury  v.  Albright 
(1891)  31  Neb.  345,  47  N.  \V.  1047. 

In  Partridge  v.  Colby  (1855)  19  Barb. 
(N.  Y.)  248,  a  note  reading,  "1  promise  to 
pay  ...  or  bearer,"  etc.,  signed  by  the 
payee  immediately  under  the  signature  of 
the  maker,  was  lield  to  render  the  payee 
liable,  apparently,  as  the  uuiker  of  the  note. 
The  payee  defended  and  offered  to  prove 
that  the  note  was  made  and  "delivered  to 
hiin  in  part  payment  of  the  purchase  price 
of  property,  tliat  8Ubse«|uently,  and  before 
maturity,  he  offered  a  note  to  the  plaintiff 
in  part  payment  of  the  purchase  price  of 
property  then  purchased  of  the  plaintiff; 
that  the  plaintiff  refused  to  receive  it  un- 
less the  payee  would  "indorse  it,  or  guar- 
antee the  payment,  or  put  his  name  to  it;" 
and  that  thereupon  he  signed  his  name  un- 
der the  maker's,  and  delivered  the  note  to 
the  plaintiff  in  part  payment  for  the  pur- 
chase. This  evidence  was  excluded  and  the 
defendant  excepted,  insisting  that  he  was 
not  a  joint  maker  of  the  note,  that  his  con- 
tract was  several,  and  that  the  action  could 
not  be  maintained  against  him;  that,  not 
being  sued  as  a  guarantor,  there  could  be 
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stated  that  he  is  an  indorser,  some  diffi- 
culties  are  encountered.  It  has  been  held 
that  no  presumption  arises  from  the  sig- 
nature of  the  payee  immediately  under 
that  of  the  maker  of  a  note  payable  to 

■       I        ■      ■  ■■-.■■-  ■     ■     ■  I.      ■         » ■  —  —    ■   ■!  ■     ,,^     -      ■  .  ■        ,  m^ 

no  recovery.  It  was  also  insisted  that  he 
was  an  indorser,  and,  not  having  been 
charged  as  such,  there  could  be  no  recov- 
ery. In  sustaining  a  recovery  against  the 
defendant,  the  court  states  that  the  note 
in  the  hands  of  the  payee  was  a  note 
against  the  maker  only;  that  it  was  par- 
able to  the  payee  or  bearer  and  was  nego- 
tiable by  delivery;  that  had  the  payee  de- 
livered the  note  to  the  plaintiff  in  part  pay- 
ment for  the  purchase,  the  plain  tilt'  would,, 
as  the  bearer,  have  had  a  good  title  to  the 
note;  that  it  would  have  been  the  several 
note  of  the  maker;  and,  continuing  adds: 
"Now,  what  objection  was  there  to  Nason 
signing  the  note,  and  thus  making  himself 
jointly  liable  as  maker,  with  Colby,  to  the 
bearer?  1  can  see  no  objection.  *He  cK)uld 
become  surety  in  this  form  for  the  payment 
of  the  note,  not  at  the  rei|uest  of  Colby, 
but  at  the  instance  of  the  plaint  ill',  or  at 
his  own  instance;  and  as  to  the  bearer  of 
the  note,  he  was  a  joint  and  several  con- 
tractor with  Colby." 

,See  Devore  v.  Mundy  (1849)  4  Strobh.  U 
(S.  C.)   15,  infra,  text  to  note  9. 

The  erasure  of  an  indorsement  of  part 
payment  from  the  face  of  a  bank  bill  was 
held,  in  Rex  v.  Bigg  (Eng.)  supra,  to  he 
the  altering  or  raising  of  an  indorsement 
within  the  meaning  of  a  statute  making 
such  an  act  a  felony. 

S  A  third  person  who  signs  a  promissory 
note  reciting,  "We  jointly  and  severally 
promise  to  pay,"  immediately  under  the  sig- 
nature of  the  maker,  and  adds  to  his  signa- 
ture the  word  "indorser,"  will  be  held  to  be 
an  indorser,  and  relieved  of  liability  upon 
the  note  upon  failure  to  charge  him  accord- 
ing to  rules  applicable  to  indorsers.  Tap- 
ley  v.  Paquet  (1910)  Rap.  Jud.  Quebec  38 
C.  S.  292,  19  Ann.  Cas.  •5«9. 

In  Schwenk  v.  Yost  (1880)  9  W.  N.  C. 
(Pa.)  16,  the  payee  of  a  note  reading,  "We, 
or  either  of  us,  promise  to  pay,*'  etc.,  which 
was  signed  by  three  persons,  the  word  "in- 
dorser" being  printed  after  the  signature  of 
the  last  of  the  persons,  brought  an  action 
of  assumpsit  against  the  person  who  wa^ 
thus  designated  as  an  indorser.  The  affi- 
davit and  supplemental  affidavit  of  defense 
set  forth  that  the  note  upon  which  the  ac- 
tion was  brought  was  not  signed  by  the 
defendant  as  maker,  but  that  he  had  agreed 
to  indorse  the  note  and  his  signature  was 
affixed  thereto  as  an  indorser.  The  case 
arose  upon  a  rule  for  judgment  for  want  of 
sufficient  affidavit  of  defense,  and  the  court 
states  that  from  the  face  of  the  instrument 
it  appears  that  the  defendant  signed  as  in- 
dorser though  in  an  irregular  way,  and  that, 
while  the  case  is  not  free  from  difficulty^ 
the  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defense  will  be  discharged. 

A  third  person  who  signed  a  non-nego- 
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order,  that  such  signature  was  intended 
as  an  indorsement  of  the  note.'  Such  a 
signing  by  the  payee  of  a  note  payable 
to  the  payee  or  bearer  has  been  held 
to  raise  no  presumption  that  the  sign> 
ing  was  done  with  intention  to  become 
an  indorser.*  On  the  contrary,  the  payee 
of  an  accommodation  note  payable  to  his 
order,  who,  upon  presentation  of  the 
note  to  him  by  the  maker,  signed  im- 
mediately  under  the  name  of  the  maker, 
has  been  held  liable  as  an  indorser  with- 
out anv  clear  evidence  of  intention.* 
The  chief  justice  stated  that  the  payee 
did  not  pretend  that  he  did  not  intend 
to  indorse  the  note;  that  he  knew  that 
the  note  was  payable  to  his  order,  and 
could  not  be  negotiated  without  his  in- 
dorsement and  with  this  knowledge  put 
his  name  upon  it;  that  this  was  a  suffi- 
cient indorsement.  Ogden,  J.,  stated 
that  a  question  "was  made  at  the  trial 
whether  the  payee  became  a  joint  maker 
or  an  indorser  by  placing  his  name  upon 


the  face  of  the  note.  Continuing,  he 
stated  that  it  was  not  ^'usual  to  trans- 
fer the  title  to  a  note  payable  to  order 
by  the  payee  writing  his  name  under 
that  of  the  maker.  The  term,  indors- 
ing/ conveys  a  different  idea,  and  im- 
plies that  the  name  is  written  on  the 
back;  yet  there  are  respectable  authori- 
ties showing  that  the  payee's  name  may 
be  written  on  the  face  of  the  instru- 
ment, and  it  be  held  in  law  an  indorse- 
ment. .  .  .  The  justice  correctly  in- 
structed the  jury  that  if  the  defendant 
was  responsible,  it  was  through  the  legal 
responsibility  of  an  indorser,  and  not  of 
a  joint  maker  of  the  note." 

The  question  of  the  admissibility  of 
])arol  evidence  arises  in  this  connection. 
While  this  note  does  not  purport  to  be 
exhaustive  on  this  question,  it  may  be 
stated  that  parol  evidence  has  been  held 
admissible  as  between  the  immediate 
parties  to  the  instrument,  to  show  the 
intention.'    On  the  contrary,  it  has  been 


tiable  promissory  note  immediately  under 
the  name  of  the  maker,  adding  to  his  sig- 
nature the  word  "indorser,"  was  held  to  oc- 
cupy tliat  relation,  the  court  stating  that, 
while  regularly  the  name  of  an  indorser 
should  appear  on  the  back  of  a  note,  it  is 
not  necesfiary  that  it  should  so  appear.  The 
indorser  of  a  non-negotiable  note,  however, 
was  held  not  to  assume  the  liability  of  an 
indorser  as  that  term  is  known  to  the  law 
luercliant,  but  to  become  liable  either  as  a 
maker  or  a  guarantor.  It  was  held  tliat  it 
might  be  shown  which  of  these  two  rela- 
tions he  occupied.  Herrick  v.  Edwards 
<1904)  106  Mo.  App.  6dd,  81  S.  W.  466. 

sCoates  v.  Harmon  (1880)  32  111.  App. 
204.  It  being  shown  that  the  note  was  in- 
tended merely  as  a  memorandum,  and  that 
the  payee  placed  his  name  upon  the  note 
with  the  intention  and  purpose  of  making 
liimself  a  joint  maker  thereof,  it  was  held 
that  such  signature  could  not  be  treated  by 
a  third  person  as  a  blank  indorsement  of 
the  note. 

«Cook  V.  Brown  (1886)  62  Mick  473,  4 
Am.  St.  Rep.  870,  20  N.  W.  46. 

It  is  stated  in  Freeman  v.  Clark   (1K48) 

3  Strobh.  L.  (S.  C.)  281,  an  action  by  the 
holder  on  a  note  payable  to  bearer  and 
«ifrn«d  by  the  payee  under  the  names  of  the 
makers,  that  his  signing  in  this  manner 
"made  a  good  several  promise  on  his  part 
to  the  bearer/*  The  question  in  this  case, 
however,  was  as  to  whether  the  makers  and 
payee  could  be  sued  jointly.  Tliere  is  noth- 
ing said  as  to  treating  this  signature  as  an 
indorsement.     See  Devore  v.  Mundy  (1849) 

4  Strobh.  L.  (S.  C.)  15,  infra,  text  to  note  9. 
5  Haines  v.  Dubois  (1863)  30  N.  J.  L.  269, 

Van  Dyke,  J.,  states  that  no  exception  was 
taken  to  the  holding  of  the  court  that  the 
signing  by  the  payee  was  such  a  signing  as 
to  make  him  liable  as  an  indorser. 

«  Walton  V.  Williams  (1870)  44  AU.  347, 


holding  in  an  action  by  the  payee  on  a  draft 
in  which  the  drawer  signed  also  as  a  drawee, 
and  was  regarded  by  the  court  as  drawee 
as  well  as  drawer,  that  the  defendant,  who 
had  written  his  name  across  the  face  of 
the  instrument,  might  show  by  parol  that  it 
was  the  intention  of  the  parties  that  he 
should  sign  as  indorser. 

In  Fisher  v.  Diehl  (1901)  94  Md.  112,  50 
Atl.  432,  an  action  in  assumpsit  was  brought 
by  the  payee  upon  a  joint  and  several 
promissory  note  signed  by  three  persons, 
one  of  whom  was  the  payee.  The  action 
was  brought  against  another  of  the  signers. 
Xo  question  of  indorsement  was  involved 
in  the  case,  but  the  case  is  of  interest  in 
this  connection  as  showing  the  construction 
put  upon  a  note  very  similar  in  form  to 
that  involved  in  Moore  v.  Cary,  ante, 
963.  In  passing  upon  the  admissibility  of 
the  note  in  evidence  in  the  action,  the  court 
states  that  "whatever  might  have  been  the 
rights  as  against  him  [the  payee,  one  of 
the  makers]  of  a  third  party,  if  the  note 
had  come  to  such  an  one  bona  fide  and  for 
value  in  the  due  course  of  trade,  it  is  cer- 
tain that  the  appellee  could  not  sue  him- 
self upon  it,  and  that  his  promise  to  pay 
himself  was  a  mere  nugatory  act.  If  the 
note  had  simply  been  a  joint  one,  there  is 
authority  for  the  proposition  that  the  ap- 
pellee could  not  have  maintained  an  action 
on  it  against  any  of  its  makers.  But  the 
note  being  both  joint  and  several,  it  con- 
tained the  individual  promise  of  the  ap- 
pellant to  the  appellee  to  pay  the  amount 
of  the  note,  as  well  as  the  joint  promise  of 
all  the  makers.  ...  As  the  note  consti- 
tuted a  valid  obligation  of  the  appellant, 
it  was  admissible  in  evidence  either  under 
the  special  count  of  the  narr.  describing 
it,  or  under  the  common  count  for  money 
had  and  received.  .  .  .  After  the  note 
had  been  put  in  evidence,  as  the  suit  was 
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held  where  the  instrument  is  drawn  in 
such  a  form  as  to  make  a  full  and  com- 
plete contract  upon  the  face  thereof,  and 
no  fraud  or  mistake  is  imputed,  that  it 
cannot  be  changed  or  modified  by  parol 
evidenceJ  A  note  reading,  "I  promise  to 
l)ay  to  ...  or  bearer,"  etc.,  signed 
))y  the  payee  immediately  under  the 
name  of  the  maker,  has  been  held  to  be 
a  full  and  complete  contract;  and  parol 
evidence  to  show  that  such  signature 
was  made  when  the  note  was  transferred, 
with  the  intention  of  making  the  payee 
an  indorser,  has  been  held  incompetent.* 
It  is,  according  to  these  authorities,  only 
when  the  contract  is  ambiguous  upon 
its  face,  so  as  to  leave  it  doubtful  vrhki 
the  real  intention  of  the  parties  was, 
that  resort  may  be  had  to  parol  evi- 
dence. The  intention,  at  leasts  of  the 
I>erson  thus  signing  the  instrument,  is 
defeated  because  of  his  failure  to  indi- 
cate that  he  signed  as  indorser. 

It  has  been  held  not  to  be  an  altera- 
tion by  parol  of  a  note  payable  to  M. 
or  ])earer,  and  signed  by  M.  under  the 


maker's  signature,  to  show  in  an  action 
on  the  note  by  a  third  person  against 
M.  as  maker,  that  M.'s  signature  was 
placed  there  upon  a  transfer  by  him  to 
one  who  refused  to  take  it  upon  his  in- 
dorsement, but  insisted  upon  his  becom- 
ing a  maker,  whereupon  the  note  was 
signed  by  M.  as  indicated.*  It  being 
the  intention  of  the  parties  that  M. 
should  be  liable  as  maker,  that  liability 
was  imposed  upon  him  by  the  court;  the 
proof  of  intention  and  the  form  of  eon- 
tract  are  held  to  correspond. 

Some  statutes  provide  that  '^one  who 
writes  his  name  upon  a  n^otiable  in- 
strument otherwise  than  as  a  maker  or 
acceptor,  and  delivers  it  with  his  name 
thereon  to  another  person,  is  called  an 
indorser,  and  his  act  is  called  indorse- 
ment." Under  such  a  statute  it  has  been 
held  that  a  payee  who  writes  his  name 
upon  the  face  of  the  instrument  is  an 
indorser.^*  And  see  interpretation  of  a 
provision  of  the  Negotiable  Instruments 
Act  in  MooRB  v.  Gary,  ante,  963. 


between  the  original  parties  thereto,  she 
might  have  shown  by  testimony,  if  she 
could,  that  her  true  relation  to  the  trans- 
action which  it  represented  was  that  of  a 
suivty.  Hiul  not  a  principul  debtor;  but  thift, 
^o  far  as  the  record  discloses,  she  failed  to 
do." 

That  it  may  "always  be  shown  that  a 
signature  on  the  face  of  an  instrument  was 
placed  there  not  as  a  maker,  but  for  the 
purpose  of  binding  the  party  as  indorser 
only,"  is  stated  in  Rvan  v.  First  Nat.  Bank 
(18<»4)  ]48  IlL  340/34  N.  E.  1120.  How 
this  showing  may  be  made  is  not  stated. 

7 Cook  V.  Brown  (Mich.)  supra.  It  is 
neemingly  the  theory  of  the  court  in  this 
case  that  the  mistake  of  the  payee  as  to  his 
liability  upon  such  a  signing  was  a  mistake 
of  law  from  the  consequences  of  whicli  he 
couUl  not  be  relieved. 

•  Cook  V.  Brown  (Mich.)  supra.  The 
payee    of    the    note    was    accordingly    held 


liable  to  his  transferee,  although  no  action 
was  taken  to  charge  him  as  indorser. 

•  Devore  v.  Mundy  (1849)  4  Strobh.  L. 
(S.  C.)  15.  See  Freeman  v.  Clark  (184Sj 
3  Strobh.  L.  (S.  C.)  281,  supra,  note  4,  and 
Partridge  v.  Colby  (1855)  19  Barb.  (N.  Y.) 
248,  supra,  note  1. 

lOShain  V.  SuUIivan  (1895)  106  Cal.  208. 
39  Pac.  606,  suaiaining  an  action  by  the 
holder  of  such  an  instrument  against  the 
maker.  The  maker  denied  the  indorsement 
to  the  plain tiflf,  but  whether  this  objection 
was  based  upon  the  place  of  the  indorsement 
is  not  clear.  The  court,  however,  dis- 
cusses the  place  of  the  indorsement,  and 
states  that  the  indorsement  may  be  made 
upon  the  face  of  the  note  with  the  same 
effect  as  if  made  upon  the  back,  and  con- 
chides  that  "the  production  of  the  instru- 
ment by  the  plaintiff  was  evidence  of  itb 
delivery  to  him,  and,  upon  proof  of  the 
indorsement,  of  his  right  to  collect  the 
same  from  the  defendant."  W.  A.  E. 


TKNNKSSKE  SUPREME  COURT. 

ROLLIE  (iALOWAY,  Plff.  in  Err., 

V. 

STATE  OF  TENNESSEE. 

(139  Tcnn.  484,  202  S.  W.  76.) 

Const  it  at  ion  al       law    —    requisitioning  i 
property  for  road   worlc.  | 

1.  Compelling     owners     of     teams     and  I 

Nole.  «*•  As  to  compulsory  use  of  private  I 
property  in  road  work,  see  annotation  fol* ! 
lowing  this  ease,  post,  974.  | 
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wagons  to  furnish  them  without  compen- 
sation, a  certain  specified  number  of  days 
each  year  for  work  on  the  public  high  way  i», 
does  not  violate  constitutional  provisions 
against  taking  property  for  public  use  with- 
out compensation  or  due  process  of  law. 
For  other  ocuea,  see  Conatitutional  Late,  11 

h,  2;  Eminent  Domain,  II.  c,  i,  in  Dig 

l-o2  N.  8. 

Same   ^   requiring    tlie    fnrnlsiiin^   of 
feed. 

2.  Requiring  the  owner  of  a  team  im- 
pressed by  the  public  for  service  on  the 
public  highwaya  to  furnish  feed  for  the 
team  while  in  such  service  unconstitution- 
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ally  takes  his  p^perty  without  compensa- 
tion. 

For  other  cases,  see  Eminent  Domain,  IJ.  o, 
1,  in  Dig,  1-52  N,  8, 

Statute  —  iuTalldlty  in  part. 

3.  A  statute  impressing  teams  for  road 
work  and  requiring  their  owners  to  fumisli 
feed  for  them  is  not  wholly  void  because  of 
the  invalidity  of  the  provision  as  to  feed. 
for  oiher  cases,  see  StatuteSf  I.  o,  2,  in 

Dig,  1-52  N,  K. 

Hlgrliway  —  compulsory  road  service  — 
effect  of  nonresldence. 

4.  Nonresidence  does  not  relieve  one  own- 
ing property  and  teams  in  a  county  from 
compl^'ing  with  a  statute  requiring  the 
furnishing  of  teams  and  wagons  for  work  on 
the  highway  of  such  county. 

f*or  other  cases,  see  Highways,  III,  in  Dig. 
1^2  N.  8. 

(March  23,  1918.) 

1j>  RROR  to  the  Circuit  Court  for  Marshall 
^  County  to  review  a  judgment  convicting 
defendant  of  wilfully  failing  and  refusing 
to  furnish  a  wagon  and  team  for  work  on  a 
public  road.    Ailirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  K.  £.  Haynes,  Jr.,  for  plaintiff  in 
error : 

Section  20  of  the  road  law  in  question  is 
unconstitutional. 

Tuttle  V.  Knox  County,  89  Tenn.  J 57,  14 
S.  W.  486;  Toone  v.  State,  178  Ala.  70,  42 
UR.A.(N.S.)  1045,  59  So.  666. 

Tlie  section  of  the  act  in  question  provides 
no  compensation  whatever  for  the  taking  of 
this  property,  or  its  use,  nor  does  it  pro- 
vide any  method  by  which  such  compensa- 
tion Ije  recovered. 

Re  Jacobs,  08  N.  Y.  98,  50  Am.  Rep.  639 ; 
I^wis,  Em.  Dom.  Ill  540.  673;  Tuttle  v. 
Knox  County,  89  Tenn.  157,  14  S.  W.  486; 
Watauga  Water  Co.  v.  Scott,  111  Tenn. 
321,  76  S.  W.  888;  Carroll  v.  Griffith,  117 
Tenn.  600,  97  S.  W.  06. 

Messrs.  Armstrong,  Armstronur,  St 
Marshall  and  Frank  M.  Thompson,  At- 
torney General,  for  the  State : 

The  provisions  of  the  act  do  not  violate 
art.  1,  §  8,  of  the  Constitution  of  Tennessee, 
the  so-called  due  process  clause.  The  act 
embodies  a  vabd  exercise  of  the  legislature's 
police  power. 

Neely  v.  State,  4  Baxt.  174;  Henley  v. 
State,  98  Tenn.  687,  39  L.R.A.  126,  41  8. 
W.  352,  1104;  W^ashington  v.  Nashville,  1 
Swan,  180;  Arnold  v.  Knoxville,  115  Tenn. 
105,  3  L.R.A.(X.S.)  837,  90  6.  W.  469,  6 
Ann.  Cas.  881;  Franklin  v.  Maberry,  6 
Humph.  372,  44  Am.  Dec.  315;  Webster  v. 
State,  110  Tenn.  504,  82  S.  W.  179;  Theilan 
V.  Porter,  14  Lea,  622,  52  Am.  Rep.  173; 
Motlow  V.  State,  125  Tenn.  557,  L.R.A. 
1916F,  177,  145  S.  W.  177;   Re  Goddard, 


16  Pick.  504,  28  Am.  Dec.  259;  6  R.  C.  L. 
p.  195. 

The  act  is  not  in  conflict  with  art.  1, 
§  21,  of  the  Constitution,  forbidding  the  tak- 
ing of  property  or  particular  services  for 
public  use  without  compensation,  as  tliis 
section  refers  to  the  exercise  by  the  sov- 
ereign power  of  its  right  of  eminent  do- 
main, and  has  no  reference  to  such  a  com- 
pulsory use  of  property  or  the  services  of 
individuals. 

Gilman  v.  Sheboygan,  2  Black,  511,  17 
L.  ed.  305;  Sweet  v.  Rechel,  159  U.  S.  .381, 
40  Ik  ed.  192,  16  Sup.  Ct.  Rep.  43;  Barron 
v.  Memphis,  113  Tenn.  89,  106  Am.  St.  Rep. 
810,  80  S.  W,  832;  6  R.  C.  L.  201;  10  R. 
C.  L.  66. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  convicted  on 
an  indictment  which  charged  that  he  wil- 
fully failed  and  refused  to  furnish  a  wagon 
and  team  for  work  on  a  public  road,  after 
having  been  legally  notified  and  warned  to 
do  so. 

The  road  law  for  Marshall  county  is  Pri- 
vate Acts  1915,  chap.  564.  Section  20  of 
the  act  provides  that  any  person  owning  a 
wagon  and  team  shall  be  required  to  fur- 
nish same  the  full  number  of  days  required 
to  work  a  district  road;  and  it  is  further 
stipulated  that  the  owner  of  said  wagon 
and  teams  shall  furnish  the  necessarv  feed 
for  each  team.  A  fine  is  provided  to  be 
imposed  for  a  violation.  It  is  said  in  argu- 
ment that  similar  provisions  are  to  be  found 
in  statutes  applying  to  other  populous  coun- 
ties, such  as  Maury,  Giles,  Sumner,  Lincoln, 
and  Madison.  ' 

In  behalf  of  Galoway  it  is  assigned  for 
error  that  the  above  statutory  requirements 
are  violative  of  article  1,  §  8,  of  the  Con- 
stitution of  1870,  and  also  of  article  1,  §  21, 
of  the  fundamental  law. 

The  case  chiefly  relied  upon  by  plaintiff 
in  error  is  Toone  v.  Alabama,  178  Ala.  70, 
42  L.R.A.(N.S.)  1045,  59  So.  665,  which 
holds  that  subjecting  animals  and  imple- 
ments suitable  for  road  work  in  the  county 
to  that  duty  a  certain  number  of  days  each 
year  violates  a  constitutional  provision  for- 
bidding the  taking  or  applying  to  public  use 
of  private  property  without  just  compensa- 
tion. This  appears  to  be  the  only  reported 
case  that  rules  the  point.  We  are  not  satis- 
fied with  the  reasoning  of,  or  the  result 
reached  by,  the  Alabama  court,  so  far  as 
its  decision  relates  to  wagons  and  teams 
sought  to  be  made  temporarily  subject  to 
road  service. 

The  court  in  that  case  draws  a  distinction 
between  the  labor  of  an  individual  and  the 
service  of  his  animals  and  implements  in 


L.R.A.1918D. 


072 


TENNESSEE  SUPREME  COURT. 


that  regard,  tlius:  "The  books  have  beeu 
examined  in  vain  for  an  authority  which 
will  authorize  the  exaction  from  a  citizen 
of  the  contribution  of  his  property  for  pub- 
lic service,  under  the  theory  that  it  is  his 
duty  as  a  citissen  to  so  contribute.  The 
state  may  exact  the  performance  of  this 
personal  obligation,  or  provide  a  reasonable 
commutation  for  same  by  way  of  an  assess- 
ment; but  it  cannot  confiscate  his  property 
by  devoting  it  to  public  use." 

We  are  of  opinion  that  the  distinction  was 
not  well  made.  There  was  left  out  of  view 
the  legal  history  of  the  road  duties  imposed 
upon  landowners,  in  the  light  of  which  his- 
tory the  constitutional  provision  should  be 
read. 

I.  As  to  the  conscription  of  wagons  and 
teams  of  appellant:  { 

"Trinoda  necessitas,"  meaning  the  three- 
fold necessary  public  duties,  viz.,  repairing 
bridges,  maintaining  castles  or  garrisons, 
and  going  on  expenditions  to  repel  inva- 
sions  phrased  the  burden  to  which  all  own- 
ers of  lands  were  held  liable  by  the  Saxon 
law.     Black's  Law  Diet,  and  38  Cyc.  1994. 

Recently  the  Supreme  Court  of  the  United 
States  had  under  review  a  statute  of  Florida 
which  required  every  able-bodied  male  per- 
son over  the  age  of  twenty-one  years,  and 
under  the  age  of  forty-five  years,  to  work 
on  the  roads  and  bridges  of  the  county,  and 
that  court  made  this  reference  to  the  rule 
of  the  ancient  law  of  the  Saxons  in  Eng- 
land: "In  view  of  ancient  usage  and  the 
unanimity  of  judicial  opinion,  it  must  be 
taken  as  settled  that,  unless  restrained  bv 
Kome  constitutional  limitation,  a  state  has 
inherent  power  to  require  every  able-bodied 
man  within  its  jurisdiction  to  labor  for  a 
reasonable  time  on  public  roads  near  his 
residence  without  direct  compensation.  This 
is  a  part  of  the  duty  which  he  owes  to  the 
public.  The  law  of  England  is  thus  de- 
clared in  Blackstone's  Commentaries,  bk.  1, 
page  357:  *Every  parish  is  bound  of  com- 
mon right  to  keep  the  highroads  that  go 
through  it  in  good  and  sufficient  repair,  un- 
less by  reason  of  the  tenure  of  lands,  or 
otherwise,  this  care  is  consigned  to  some 
particular  private  person.  From  this  bur- 
then no  man  was  exempt  by  our  ancient 
laws,  whatever  other  immunities  he  might 
enjoy  this  being  part  of  the  trinoda  neces- 
sitas,  to  which  every  man's  estate  was  sub- 
ject; viz.,  expeditoi  contra  hostem,  arcium 
oonstructio,  et  pontium  rcparatio.  For, 
though  the  reparation  of  bridges  only  is 
expres.^ed;  yet  that  of  roads  also  must  be 
understood,  as  in  the  Roman  law  with  re- 
spect to  the  construction  and  repairing  of 
ways  and  bridges,  no  class  of  men  of  what- 
ever rank  or  dignity  should  be  exempted.'  " 


Butler  V.  Perry,  240  U.  S.  328,  00  L.  ed. 
672,  36  Sup.  Ct.  Rep.  258. 

To  quote  further  from  Blackstone  (page 
358)  is  to  demonstrate  that  upon  local  au- 
thorities were  devolved  the  following  duties: 
"They  are  to  call  together,  all  inhabitants 
and  occupiers  of  lands,  tenants  and  heredita- 
menta  within  the  parish,  six  daya  in  every 
year,  to  labor  in  fetching  materials,  or  re- 
pairing the  highways;  all  persons  keeping 
drafts  (of  three  horses,  etc.),  or  occupying 
lands,  being  obliged  to  send  a  team  for  every 
draft,  etc." 

There  were  thus  seen,  from  early  times 
laws  requiring  the  use  of  teams  along  with 
the  personal  services  of  the  one  subject  to 
labor.  The  court  in  Butler  v.  Perry,  supra, 
partially  traced  this  feature  along  with  that 
of  the  conscription  of  personal  service  in 
early  Colonial  and  territorial  statutes, 
noting  that  the  legislative  body  of  the 
Northwest  Territory  in  1792  provided  for 
the  warning  in  of  inhabitants  to  work  on 
the  highways,  every  such  one  to  repair  to  the 
place  appointed  "with  such  utensils  and 
tools  as  may  be  ordered  him  wherewith  he 
is  to  labor,  etc."  A  like  provision  is  to 
be  found  in  the  early  legislation-  of  our 
mother  state.  North  Carolina,  N.  C.  Laws 
1784,  chap.  14.  Shortly  after  the  admis- 
sion of  this  state  into  the  Union,  it  was  by 
Act  of  1804,  chap.  1,  §  8,  provided  that  the 
overseer  of  roads  should  notify  all  owners 
of  slaves  to  send  their  male  servants  from 
fifteen  to  fifty  years  of  age  to  work  the 
roads;  and,  by  §  10,  to  give  notice  to  own- 
ers what  kind  of  tools  they  should  ''bring 
and  work  with"  on  the  roada.  It  would 
seem  that  to  impress  human  chattels  was. 
if  not  a  greater,  then  not  a  less,  exertion 
of  power  than  is  the  impressment  of  live 
stock. 

Generally,  and  in  this  state,  it  is  held 
that  the  police  power  may  justify  a  mu- 
nicipality's requiring  landowners  to  con- 
struct at  their  own  expense  sidewalks  in 
front  of  th^ir  lots.  Franklin  v.  Maberry,  6 
Humph.  368,  44  Am.  Dec.  315,  and  cases  in 
accord;  note  28  L,R.A.(N.S.)  1132.  The 
burden  incident  thereto  is  appreciably  great- 
er than  the  one  imposed  upon  the  estates  of 
inhabitants  of  the  rural  districts  by  the 
statute  here  involved. 

To  the  police  power,  rather  than  to  the 
power  of  taxation,  is  referred  the  power  of 
a  municipality,  under  legislative  grant,  to 
require  a  lot  owner  to  remove  snow  from 
the  sidewalk  in  front  of  his  holding,  though 
it  is  apparent  that  to  some  extent  he  must 
use  personal  property,  such  as  implements. 
In  so  doing.  The  exercise  of  the  power  does 
not  conflict  with  constitutional  inhibitions 
against  the  taking  of  private  property  for 
public  purposes.     The  leading  case  is  that 
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of  Ke  Goddard,  16  Pick.  604,  28  Am.  Dec. 
259,  the  opinion  being  delivered  by  Chief 
Justice  Shaw.  It  embodies  an  obiter  state- 
lutiit  (italicized  by  us  below)  which  bears 
upon  the  instant  case;  but  a  dictum  from 
that  eminent  jurist  is  of  great  weight.  It 
is  said:  "It  is  not  speaking  strictly,  to 
characterize  this  citv  ordinance  as  a  law 
levying  a  tax,  the  direct  or  principal  object 
of  wliich  is  the  raising  of  revenue.  It  im- 
])ose8  a  duty  upon  a  large  class  of  persons, 
the  performance  of  which  requires  some 
labor  and  expense,  and  therefore  indirectly 
operates  as  a  law  creating  a  burden.  But 
we  think  it  is  rather  to  be  regarded  as  a 
police  regulation,  requiring  a  duty  to  be 
performed,  highly  salutary  and  advantage- 
ous to  the  citizens  of  a  populous  and  closely 
liuilt  city,  and  which  is  imposed  upon  them 
because  they  are  so  situated  as  that  they 
can  most  promptly  and  conveniently  per- 
form it;  and  it  is  laid  not  upon  a  few,  but 
upon  a  numerous  class,  all  those  who  are 
so  situated,  and  equally  upon  all  who  are 
within  the  description  composing  the  class. 
It  -Ui  said  to  be  unequal  because  it  singles 
out  a  particular  class  of  citizens,  to  wit, 
the  owners  and  occupiers  of  real  estate,  and 
imposes  the  duty  exclusively  upon  them.  If 
this  were  an  arbitrary  selection  of  a  class  of 
citizens,  without  reference  to  their  peculiar 
fitness  and  ability  to  perform  the  duty,  the 
objection  would  have  great  weight;  as,  for 
instance,  if  the  expense  of  clearing  the 
streets  of  snow  were  imposed  upon  me- 
chanics or  merchants,  or  any  other  distinct 
class  of  citizens,  between  whose  convenience 
and  accommodation,  and  the  labor  to  be 
done,  there  is  no  natural  relation.  But  sup- 
pose there  is  a  class  of  citizens  who  will 
tliemBclves  commonly  derive  a  benefit  from 
the  performance  of  some  public  duty,  we 
can  see  no  inequality  in  requiring  tliat  all 
those  who  will  derive  such  benefit  shall  by 
a  general  and  equal  law  be  required  to  do 
it.  Supposing  a  by-latc  should  require  every 
inhabitant  who  keeps  a  cart,  truck,  or  other 
team,  or  a  coach  or  other  carriage,  to  turn 
out  himself f  or  send  a  man,  tmth  one  or 
more  horses,  after  each  heavy  fall  of  snow, 
to  assist  in  leveling  it.  Although  other  citi- 
zens icon  Id  derive  a  benefit,  .  .  .  /  can 
at  present  perceive  no  valid  objection  to  a 
by-law  requiring  it,  on  the  ground  of  the 
inequality.  ...  In  all  these  cases  the 
answer  to  the  objection  of  partiality  and 
inequality  is  that  the  duty  required  is  a 
duty  upon  the  person,  in  respect,  to  the 
property  which  he  iiolds,  occupies,  and  en- 
joys, under  the  protection  and  benefit  of 
the  laws;  that  it  operates  upon  each  and  all 
in  their  turns,  as  they  become  owners  and 
occupiers  of  such  estates,  and  it  ceases  to  i 
be  required  of  them  when  they  cease  to  bel 


such  holders  and  occupiers  of  the  esiate,  iu 
respect  to  which  the  duty  is  required." 

As  said  on  the  same  subject  in  State  v. 
McMahon,  76  Conn.  97,  106,  55  Atl.  594: 
'To  say  that  a  law  defining  the  duties  of 
citizens  in  serving  the  state  i»  necessarily  a 
violation  of  the  constitutional  guaranties 
against  the  confiscation  of  property  and 
partial  and  arbitrary  diseriminationa  be- 
cause the  service  is  unpaid,  or  is  one  that 
all  citizens  are  not  in  a  situation  to  render, 
is  to  state  a  proposition  which  is  radically 
unsound.  Such  a  theory  of  selfish  im- 
munity from  all  duties  inherent  in  citizen- 
ship is  supported  by  no  principle  of  political 
ethics,  and  cannot  safely  be  reduced  to  prac- 
tice under  any  government." 

The  right  of  the  state  to  enforce  such  an 
obligation  we  hold  to  be  referable  to  its  in- 
herent police  power  to  promote  the  safety, 
order,  and  comfort  of  society  within  its 
borders,  as  distinguished  from  the  powers 
of  taxation  and  eminent  domain.  Chatta- 
nooga v.  Southern  R.  Co.  128  Tenn.  399, 
161  S.  W.  1000,  and  cases  cited. 

The  Supreme  Court,  in  Butler  v.  Perry, 
supra,  upheld  a  contention  that  limitationn 
of  the  national  Constitution  there  invoked 
should  not  be  construed  to  run  counter  to 
ancient  usages,  unless  it  be  compelled. 
Speaking  of  the  13th  Amendment  to  the 
Federal  Constitution,  the  court  said  that 
it  introduced  no  novel  doctrine  with  respect, 
to  services  always  treated  as  exceptional, 
and  certainly  was  not  intended  to  interdict 
enforcement  of  those  duties  which  individ- 
uals owe  to  the  state.  It  was  further  held 
that,  while  personal  services  or  labor  must 
be  considered  as  property,  there  was  no 
merit  in  the  contention  that  labor  when  so 
conscripted  was  property,  the  taking  of 
which  by  the  state  without  compensation, 
for  the  building  or  maintenance  of  public 
roads,  could  be  denounced  under  the  pro- 
visions of  the  14th  Amendment.  This  an- 
swers the  attack  made  upon  the  above  statu- 
tory provision  under  article  1,  §  8,  of  our 
Constitution. 

So,  also,  we  are  of  opinion  that  the  tak- 
ing of  property,  such  as  wagons  and  teams, 
along  with  the  labor  of  individuals,  for 
such  use  for  five  days  each  year,  being  one 
that  had  been  recognized  from  the  dawn 
period  of  our  law,  and  through  many  gener- 
ations prior  to  and  after  the  organization 
of  our  state,  should  not  be  deemed  to  be  a 
'^taking"  within  the  meaning  of  article  1, 
§  21,  providing  that  no  man's  property 
sliall  lie  taken  or  apf)lied  to  public  use,  with- 
out just  compensation  being  made  therefor. 
It  is  not  a  substantial  or  serious  interfer- 
ence with  private  personal  property  ma- 
terially lessening  its  value,  but  it  is  an 
impressment    of    the    same    for    temporary 
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service  in  an  exigency  which  the  legislature 
thought  sufficient  to  bring  it  into  requisi- 
tion, the  age-long  legislative  recognition  of  j 
which,  prior  to  the  adoption  of  the  Con- 
stitution, argues  against  an  intent  to  abro- 
gate on  the  part  of  the  makers  of  the  funda- 
mental law. 

II.  As  to  the  provision  in  the  statute  that 
owners  of  teams  shall  furnish  the  necessary 
feed  therefor: 

We  are  of  opinion  that  a  different  result 
must  be  declared  in  respect  to  the  attempt 
to  require  the  owner  to  furniHh  feed  for  his 
teams  while  in  service  on  public  roads. 

Personal  property  equally  with  realty  is 
subject  to  be  taken  under  the  power  of 
eminent  domain  for  a  public  use.  15  Cyc. 
603. 

The  purpose  of  the  act  was  not  to  press 
the  feed  into  a  temporary  use,  but  to  work 
its  absolute  appropriation.  That  appropria- 
tion  must  result,  the  articles  being  neces- 
sarily consumable  in  the  use.  Barron  v. 
Memphis,  113  Tenn.  89,  106  Am.  St.  Rep. 
810,  80  S.  W.  832.  There  remains  nothing 
to  be  returned  to  the  owner.  The  argument 
of  the  Alabama  court  in  the  Toone  Case  is  . 
sound  when  applied  to  this  feature  of  the 
statute. 

Appropriation  of  timber  for  the  construc- 
tion of  bridges,  or  of  gravel  or  stone  for  the 


roadbed,  may  not  be  made  without  com- 
pensation, as  under  the  law  of  eminent  do- 
main. Posey  Twp.  v.  Senour,  42  Ind.  App. 
580,  86  N.  E.  440;  State  v.  Dawson,  3  Hill, 
L.  100. 

The  invalidity  of  this  particular  provi- 
sion of  the  statute  does  not  bring  the  entire 
act  to  naught. 

III.  As  to  subjection  of  teams  in  the 
county  belonging  to  a  citizen  and  reudent 
of  another  county: 

Tlie  lands  of  plaintiff  in  error  to  be  bene- 
fited by  the  road  to  be  worked  were  situated 
in  Marshall  county  and  his  wagon  and  team 
were  permanently  located  there;  and  the 
latter  were  liable  to  road  duty  in  that  coun- 
ty, notwithstanding  the  fact  that  Galoway 
lived  in  an  adjoining  county. 

It  appears  that  the  early  usage,  in  this 
state  at  least,  did  not  make  the  impressment 
of  one's  property  dependent  upon  his  lia- 
bility to  perform  personal  service.  For  ex- 
ample, a  minister  of  the  Gospel  was  exempt 
in  respect  of  personal  labor,  but  he  was  re- 
quired to  send  his  slaves.  We  think  this 
indicates  the  fair  construction  of  the  act 
under  examination.  Galoway  is  indicted, 
not  for  failure  to  work  in  person,  nor  yet  for 
failure  to  furnish  feed,  but  for  a  refusal  to 
furnish  his  wagon  and  team. 

Affirmed. 


Annotation — Compulsory  ate  of  private  property  in  road  work. 


This  note  is  supplemental  to  the  note 
appended  to  Toone  v.  State,  42  L.R.A. 
/X.S.)  1045. 

Galoway  v.  State,  ante,  970,  and  Toone 
V.  State  (1912)  178  Ala.  70,  42  L.R.A. 
(N.S.)  1046,  59  So.  665,  to  which  the 
earlier  note  on  this  question  is  appended, 
appear  to  be  the  only  cases  passing  on 
the  question  of  the  validity  of  3tatutes 
requiring  owners  of  teams,  wagons^  and 
other  implements  suitable  for  road  work, 
to  furnish  them  for  use  a  certain  num- 
ber of  days  each  year  on  the  public 
roads.  In  these  cases  the  courts  have 
reached  opposite  conclusions.  It  seems 
difficult  to  harmonize  the  holding  in  the 
(Ialoway  Cask,  that  the  requirement  that 
the  owner  of  a  team  which  is  impressed 
by  the  public  for  service  on  a  public 
highway  shall  furnish  feed  for  it  while 
in  such  service,  unconstitutionally  takes 
iiis  property  without  compensation,  with 
the  ruling  that  the  statute  is  constitu- 
tional in  so  far  as  it  requires  him  to  fur- 
nish the  team  and  wagon.  The  fact  that 
there  is  a  total  consumption  of  the  feed 
and  only  a  temporary  use  or  partial 
deterioration  in  the  case  of  the  other 
]u'<>perty  does  not  seem  to  warrant  the 

L.H.AJ918D. 


distinction  made.  It  also  seems  rl^^ciTlf 
to  uphold  this  statute  as  aeainst  the 
objection  that  it  discriminates  between 
the  owners  of  teams  and  wagons  and 
owners  of  other  vehicles  which  use  the 
public  high wa vs. 

The  question  of  the  construction  or 
effect  of  statutes  authorizing  the  taking 
of  stone,  gravel,  etc.,  from  adjoining  land 
for  improvement  of  public  highways  has 
been  before  the  courts  in  several  cases 
in  addition  to  those  cited  in  the  earlier 
note. 

Thus,  it  was  held  in  Watkins  v.  Walk- 
er County  (1857)  18  Tex.  686,  70  Am. 
Dec.  298,  that  an  owner  of  land  adjacent 
to  a  highway  whose  trees  were  taken  by 
the  road  overseer  for  road  improvements 
was  entitled  to  recover  compensation 
therefor  from  the  county,  although  the 
statute  did  not  expressly  provide  for 
such  compensation,  but  merely  declared 
that  when  it  became  expedient  to  make 
causeways  and  bridges  the  timber  most 
convenient  might  be  used.  The  court 
was  of  the  opinion  that  if  it  was  the 
intention  of  the  legislature  to  permit  the 
taking  of  such  property  without  com- 
pensation, the  statute  violated  the  pro- 
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vision  of  the  Bill  of  Rights  that  ''no 
person's  property  shall  be  taken  or  ap- 
plied to  public  use  without  adequate 
compensation  being  made,  unless  by  the 
consent  of  such  person."  And  the  court 
distinguished  the  ease  from  State  v. 
Dawson  (1836)  3  Hill,  L.  (S.  0.)  100, 
which  is  cited  in  the  earlier  note  on  this 
question,  on  the  ground  that  there  was 
no  such  provision  in  the  Constitution 
of  South  Carolina. 

In  Combs  v.  Rockingham  County 
(1916)  170  N.  0.  87,  86  S.  E.  963,  it 
was  held  that  the  fact  that  nothing  was 
growing  on  land  at  the  time  in  question 
<lid  not  prevent  its  being  cultivated  land 
within  the  meaning  of  a  statute  author- 
izing county  officers  to  enter  upon  un- 
cultivated lands  for  the  purpose  of 
procuring  soil  to  use  in  the  construction 
of  roads,  where  the  land  had  for  a 
number  of  years  immediately  preceding 
been  planted  in  annual  crops.  The 
court  approved  the  following  definition 
of  the  term  '^cultivated :"  "where  a  piece 
or  tract  of  land  has  been  cleared  and 
fenced  and  cultivated,  or  proposed  to  be 
cultivated,  and  is  kept  and  used  for 
cultivation  according  to  the  ordinary 
cour^  of  husbandry,  although  nothing 
may  be  growing  within  the  inclosure  at 
the  time  of  the  trespass,  it  is  a  culti- 
vated field  within  the  meaning  of  the 
statute." 

And  it  was  held  that  no  authority 
was  given  to  cross  intervening  culti- 
vated land  adjacent  to  a  highway  for 
the  purpose  of  obtaining  stone  on  land 
located  farther  from  the  highway,  by 
a  statute  authorizing  the  road  overseer, 
for  the  purpose  of  repairing  roads,  to 
enter  upon  any  '^uncultivated  laud,  un- 
encumbered by  a  crop,"  near  or  adjoin- 
ing a  public  road,  to  obtain  stone  to 
repair  the  road^  and  to  enter  upon  "any 
land"  adjoining  or  lying  near  the  road 
for  the  purpose  of  making  drains  or 
ditches.     Barrett   v.   Nelson    (1883)    29 


Kan.  694.  And  in  this  case  it  was  re- 
garded as  beyond  question  that  the  plain- 
tifiTs  land  was  cultivated  within  the 
meaning  of  4 he  statute,  where  it  bad 
long  been  devoted  to  the  raising  of  crops 
and  was  in  wheat  stubble  at  the  time. 

The  court  in  N.  A.  Matthews  Lumber 
Co.  V.  Van  Zandt  Countv  (1903)  —  Tex. 
Civ.  App.  — ,  77  S.  W.  960,  stated,  with 
reference  to  a  statute  providing  for  the 
use  of  the  timber,  gravel,  stone,  etc, 
most  convenient  therefor  in  the  building 
of  roads  and  bridges,  and  providing  for 
compensation  to  the  owner  on  applica- 
tion by  him  to  the  commissioners'  court, 
that  the  principle  on  which  the  statute 
seemed  to  rest  is  the  rightful  exercise 
of  the  right  of  eminent  domain.  It  was 
held  that  the  statute  did  not  warrant  the 
making  of  a  contract  by  road  overseers 
for  the  purchase  of  material  to  be  used 
in  the  improvement  of  public  roads,  but 
conferred  authority  only  to  take  the 
material  named  found  within  and  ad- 
jacent to  a  highwav. 

In  Harvie  v.  Caledonia  (1915)  161 
Wis.  314,  154  N.  W.  383,  a  statute  pro- 
vided  that  the  proper  town  officer  might 
enter  any  land  adjoining  a  highway  and 
cut  a  ditch  when  it  was  necessary  to  do 
so  to  improve  the  highway;  that  he 
might  also  enter  on  unimproved  adjoin- 
ing land  and  take  stones,  gravel,  sand, 
etc.,  for  use  in  improving  the  highway; 
and  required  appraisers  to  take  into  con- 
sideration the  special  advantages,  if  any, 
as  well  as  the  damages  done  to  said  land, 
by  reason  of  "any  improvement  made  on 
said  land  by  such  material  so  taken."  It 
was  held  that  the  assessment  of  special 
advantages  was  confined  to  cases  where 
material  was  taken  from  adjacent  land 
and  used  in  the  highway,  and  did  not 
apply  to  a  case  where  the  owner  sought 
to  recover  damages  merely  for  the  cut- 
ting of  a  drain  or  ditch  upon  his  land. 

R.  E.  H. 
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STATE  OF  FLORIDA. 

(—  Fla.  — ,  78  So.  632.) 

Arrest  —  right  to  resist. 

1.  One  may  lawfully  repel  an  attack  upon 
him,  although  made  by  an  officer  who  tries 
to  arrest  him,  if  he  does  not  know  that  the 
person  trying  to  make  the  arrest  is  an  of- 

Headnotes  by  Simmons,  Circuit  J. 


j  fleer:  and  this  is  true  rejErardless  of  whether 
I  or  not  the  party  attacked  has  committed 

some  offense  which  subjects  him  to  arrest. 

For  other  casr*,  see  HomicUie,  JIL  in  Dig, 
1-52  .V.  S. 

Sauic  —  failure  to  disclose  identity. 

2.  When  an  arrestinj^  officer  makes  known 
his  identity  he  comes  within  the  protection 
of  the  law,  and  the  citizen  is  bound  to  sub- 


Note. —As  to  right  to  defend  one's  self 
against  an  officer  who  does  not  disclose  liis 
identity  or  character,  see  annotation  follow- 
ing this  case,  post,  978,  and  references 
therein  to  annotation  on  related  questions. 
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mit,  at  least  to  the  point  of  ascertaining 
tlie  character  of  the  cnarge  and  the  extent 
of  the  oflRoer's  authority;  but  when  he  goes 
forth  upon  the  public  highway,  confronting 
travelers  with  commands  id  halt,  hold  up 
their  hands,  and  so  forth,  without  making 
known  his  otticial  capacity,  the  person  ac- 
costed has  a  right  to  defend  himself  as  a 
reasonably  prudent  man  would  do  under 
similar  circumstances,  unless  he  otherwise 
has  knowledge  of  the  official  capacity  of  his 
intercepter. 
For  other  vases,  see  Homicide,  III,  in  Dia. 


(March  8,  1918.) 

fj^  RKOR  to  the  Circuit  Court  for  Escambia 
J  County  to  review  a  judgment  convict- 
ing defendant  of  murder  in  the  first  degree. 
Reversed. 

Tlie  facts  are  sUted  in  the  opinion. 

Messrs.  F.  \V.  Marsh  and  H.  J.  Mackey 
for  plaintiff  in  error. 

Messrs.  T.  F.  West.  Attorney  General, 
and  C.  O.  Andrews,  Assistant  Attornev 
General,  for  the  State. 

The  court  cannot  assume  that  both  parties 
were  ignorant  of  the  law,  neither  can  it  as- 
sume that  the  offense  was  committed  in  the 
heat  of  passion,  or  on  sufficient  provocation 
to  reduce  the  offense  to  manslaughter. 

State  V.  Meyers,  57  Or.  60,  33  L.R.A.(N. 
S.)  143,  110  Pac.  407;  Kurd  v.  State,  110 
Tenn.  683,  108  S.  W.  1064. 

Resistance  of  lawful  arrest  cannot  be  jus- 
tified upon  the  ground  of  want  of  express 
notice  if  the  person  resisting  know  that  the 
other  was  an  officer. 

State  V.  Durham,  141  N.  C.  741,  5  L.R.A. 
(X.R.)  1016,  53  S.  E.  720;  13  R.  C.  L.p.  872. 
§  174. 

If  it  is  an  offense  to  carry  openly  a  pistol 
or  other  dangerous  weapon  without  first 
procuring  a  license,  a  deputy  sheriff  would 
have  lawful  authority  to  make  Uie  arrest 
if  the  pistol  was  so  carried  along  the  high- 
ways in  his  presence. 

State  ex  rel.  Russo  ▼.  Parker,  67  Fla.  170, 
49  So.  124;  Ex  parte  Thomas,  21  Okla.  770, 
20  L.R.A.(X.S.)  1007.  97  Pac,  260,  17  Ann. 
Cas.  566;  Bishop,  Statutory  Crimes,  §  793; 
Andrews  v.  State,  3  Heisk.  165,  8  Am.  Rep. 
8;  Fife  v.  State.  31  Ark.  4.55.  25  Am.  Rep. 
.)56;  English  v.  State,  35  Tox.  473,  14  Am. 
Rep.  374;  Aymette  v.  State,  2  TTumph.  154; 
Hill  v.  State,  53  Oa.  472;  Salina  v.  Blaksley, 
72  Kun.  230.  3  L.R.A. (X.S.)  168,  115  Am. 
St.  Rep.  106,  83  Pac.  610.  7  Ann.  Cas.  025; 
Strickland  v.  State,  1.37  Ga.  1,  36  L.R.A.  (X. 
S.)  115,  72  S.  E.  260,  Ann.  Cas.  1013B, 
323;  Sutton  v.  State,  12  Fla.  135;  Johnson 
V.  State,  51  Fla.  44,  44  So.  678. 

L.R.A. 1918D. 


Simmons,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiff  in  error,  who  will  herein- 
after be  called  the  defendant,  was  convict- 
ed of  murder  in  the  first  degree  in  the  cir- 
cuit court  of  Escambia  county  and  sentenced 
to  death.  The  case  is  here  for  review  upon 
writ  of  error. 

There  were  only  two  witnesses  to  the  kill- 
ing,— ^the  defendant^  and  a  man  in  company 
with  the  deceased, — and  there  is  no  irrecon- 
cilable conflict  between  their  testimony. 

The  defendant  lived  in  Al&bama  and  came 
into  Northern  Escambia  county  to  visit  rela- 
tives. His  visit  was  only  for  a  day  or  two, 
and,  excepting  another  similar  visit,  he  had 
never  been  in  Florida.  He  left  the  house  of 
his  relative  about  11  o'clock  at  night,  and 
was  proceeding  along  a  public  road  toward 
Flomaton  for  the  purpose  of  taking  the  traii^ 
to  his  home  in  Garland,  Alabama.  Beforo 
he  reached  Fl<miaton,  and  when  he  was  near 
the  edge  of  the  ^"quarters"  appurtenant  to  a 
saw-mill,  he  was  accosted  by  two  strangers, 
one  of  whom  stepped  in  front  of  him  and 
commanded  him  to  stop.  At  this  time  the 
defendant  was  carrying  a  pistol  in  his  hand 
at  one  side.  D.  G.  Nelson,  who  was  with  the 
deceased  at  the  time,  took  the  stand  as  a 
witness  for  the  state,  and  described  tbe  oc- 
currence as  follows:  "When  we  came  up  in, 
1  suppose,  30  or  40  feet  of  him,  of  Erman 
Presley,  Mr.  Pickering  says  to  me:  'Look 
there.'  And  the  first  thing  I  noticed  he  had 
his  hand  like  this  [indicating],  and  I  saw 
he  had  a  pistol  in  his  hand.  Mr.  Pickering 
didn't  say  anything  more  to  me  at  all,  didn't 
never  speak  to  me  again.  When  he  got  even 
with  this  negro,  he  told  him  to  stop,  and  the 
negro  didn't  do  it;  he  kind  of  sidled  around. 
He  told  him  the  second  time  to  stop ;  he  still 
didn't  stop;  he  backed  off,  and  changed  his 
pistol  from  his  left  hand  to  his  right.  Then 
Mr.  Pickering  told  him  a  third  time  to  stop, 
and  when  he  told  him  a  third  time  he  was 
then,  I  suppose,  about  as  far  from. — about 
10  or  12  feet  off;  and  the  negro  raised  his 
pistol  like  that  [indicating],  and  when  he 
did  Mr.  Pickering  went  after  his  gun  in 
his  pocket  like  that[indicating],  and  when 
he  started  to  pull  his  gun  out  the  negro  tired, 
and  then  they  commenced  firing,  and  1  fell 
outside  of  the  road.  I  had  nothing  to  de- 
fend myself  with,  and  I  fell  right  outside  of 
the  road  to  keep  from  getting  hit  myself." 

The  defendant  testified  that  the  deceased 
told  him  to  hold  up  his  hands  the  second 
and  third  times  he  spoke  to  him,  and  on 
cross-examination  this  same  witness.  Nelson, 
speaks  of  "the  second  time  Mr.  Pickering 
told  him  to  hold  up  his  hands."  The  defend- 
ant further  testified  that  he  did  actually 
hold  up  his  hands,  and  that  the  deceased 
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tshot  at  hiin  twice  before  he  took  them  down, 
one  ol  the  shots  taking  effect  in  his  wrist. 
In  corroboration  of  this  testimony  of  the 
defendant,  Dr.  F.  L.  Abemathy,  another 
witness  for  the  state,  testified  that  the  de- 
fendant, upon  reaching  Flomaton,  called 
upon  him  for  professional  services,  and  that 
he  was  suffering  from  &  bullet  wound,  the 
bullet  having  ^'entered  on  the  inner  side  of 
the  wrist,  and  came  out  at  the  base  of  the 
negro's  little  finger."  This  is  about  such  a 
wound  as  one  would  expect  from  a  bullet  if 
it  came  from  the  front  and  strugk  an  upheld 
hand.  Dr.  W.  L.  Andress,  the  prison  phy- 
sician, was  of  the  opinion  that  the  bullet 
traversed  tibe  wound  from  the  opposite  di- 
rection. 

This  statement  contains  all  the  testimony 
concerning  the  actual  killing,  and  it  pre- 
sents the  testimony  of  the  witness  Nelson 
in  its  aspect  most  favorable  to  the  state.  He 
weakened  considerably  on  cross-examina- 
tion;  not  that  he  seemed  reluctant  to  tell 
tlie  whole  trutli  when  interrogated,  but  in 
his  direct  and  vohmtarv  statement  he  very 
naturally  remembered  most  vividly  those 
things  which  might  in  some  way  favor  his 
deceased  friend. 

There  was  some  additional  testimony, 
brought  out  upon  cross-examination  of  Er- 
nest Lasfiiter,  brother-in-law  of  the  defend- 
ant, to  the  effect  that  he  had  warned  the  de- 
fendant to  go  to  Flomaton  by  an  obscure 
road,  because  there  was  always  someone  out 
there  on  the  public  road  ^'meddling  with 
strangers"  at  night. 

The  deceased  was  a  deputy  sheriff,  and  he 
had  been  out  looking  for  a  man  for  whom  he 
had  a  warrant.  Nelson  went  along  merely 
in  the  capacity  of  friend.  But  neither  of 
them  seems  to  have  mistaken  the  defendant 
for  the  man  whom  they  were  seeking,  nor 
did  they  by  any  word  or  token  inform  him 
that  either  of  them  was  a  deputy  sheriff. 
The  testimony  is  to  the  effect  that  they  liad 
never  seen  the  defendant  before,  and  that  he 
had   never   seen   them. 

The  contention  of  the  state  is  that  the  de- 
fendant was  violating  the  law  by  carrying  a 
pistol  in  his  hand  without  first  procuring^ 
license  to  carry  it,  and  that  the  warning  of 
his  brother-in-law  ought  to  have  been  suffi- 
cient to  inform  him  that  the  "meddlers" 
were  sheriffs. 

It  has  long  been  the  settled  law  in  this 
country  that  one  may  lawfully  repel  an  at- 
tack upon  him,  although  made  by  an  officer 
who  tries  to  arrest  him,  if  he  does  not  know 
that  the  person  trying  to  make  the  arrest 
is  an  officer.  This  is  true,  regardless  of 
whether  or  not  the  party  attacked  has  com- 
mitted some  offense  which  subjects  him  to 
arrest.  Starr  v.  United  States,  153  U.  S. 
614,  38  L.  ed.  841,  14  Sup.  Ct.  Rep.  919. 


The  case  of  Miller  v.  State,  —  Fla.  — , 
L.R.A.1918G,  662,  77  6o.  669,  decided  at  the 
present  term  pf  this  court,  is  very  much  in 
point,  and  in  that  case  the  authorities  are 
gathered  and  examined. 

It  is  very  neceasary  that  officers  of  the 
law  be  protected  a^inat  violence  at  the 
hands  of  the  lawless,  both  white  and  colored ; 
but  in  order  to  come  within  the  protec- 
tion of  the  law  they  must  make  known  their 
official  capacity  before  exercising  their  pre- 
rogative of  arrest  with  the  attendant  as- 
sault. Upon  thus  making  themselves  known, 
they  come  within  the  protection  of  the  law, 
and  the  citizen  is  bound  to  submit,  at  least 
to  th<2  point  of  ascertaining  the  character  of 
the  charge  and  the  extent  of  the  officer's 
authority.  But  when  an  officer  goes  forth 
upon  the  public  highway  confronting  trav- 
elers with  commands  to  halt,  hold  up  their 
hands,  and  so  forth,  without  making  known 
his  official  capacity,  the  person  accosted  has 
a  right  to  defend  himself  as  a  reasonably 
prudent  man  would  do  under  similar  cir- 
cumstances, unless  it  be  shown  that  he 
otherwise  had  knowledge  of  the  official  ca- 
pacity  of   his   intercepter. 

Whatever  there  mav  be  of  racial  or  caste 
distinctions  in  other  realms  of  society,  all 
men  are  equal  before  the  law  in  the  matter 
of  security  for  their  persons  and  property, 
and  this  right  to  repel  unexplained  assaults 
is  no  less  the  right  of  the  humblest  citizen 
of  the  land  than  of  the  highest. 

It  is  urged  by  the  state  that  the  question 
of  whether  or  not  the  defendant  knew  his 
intercepter  to  be  an  officer  of  the  law  was^ 
a  question  of  fact  for  the  jury.  This  would 
be  true  if  there  were  any  conflict  in  the  evi- 
dence at  this  point,  or  any  testimony  that  he 
had  such  knowledge,  fiut,  even  admitting 
that  his  brother-in-law  told  him  that  deputy 
sheriffs  were  likely  to  arrest  him,  he  would 
nevertheless  have  had  a  right  to  presume 
that  they  would  approach  him  in  a  proper 
and  legal  manner,  and  would  have  been  war- 
ranted in  repelling  the  asaault,  made  in  the 
manner  it  was,  unless  he  had  acquired  ac- 
tual knowledge  in  some  other  way  that  he 
was  being  halted  by  an  officer. 

Various  assignments  are  based  upon  the 
refusal  of  the  court  below  to  give  certain 
charges  requested  by  the  defendant;  but  a 
careful  consideration  of  the  entire  charge  of 
the  court  shows  that  every  point  made  by 
these  refused  charges  was  fairly  presented 
to  the  jury  in  other  parts  of  the  charge, 
with  the  exception  of  requested  charges  17 
and  18,  covered  by  assignments  45  to  48, 
inclusive. 

It  is  not  necessary  to  quote  these  re- 
quented  charges  17  and  18.  It  is  sufficient 
to  say  that  they  question  the  validity  of  § 
3267  of  the  General  Statutes,  1906,  which 
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prohibits  the  open  carrying  of  a  pistol  or 
repeating  rifle  without  first  procuring  a  li- 
cense therefor  from  the  county  oommission- 
ers.  The  point  is  pertinent  because  the 
8tate  insists  that  the  defendant  was  subject 
to  arrest  upon  this  charge,  and  that  he 
therefore  killed  Pickering  while  resisting 
lawful  arrest. 

The  question  of  the  constitutionality  of 
the  section  of  the  general  statutes  here  un- 
der consideration  is  a  vexed  question,  upon 
which  the  courts  of  the  country  are  by  no 
means  in  accord.  And  while  it  is  a  question 
upon  which  this  court  has  not  passed,  it 
ought  not  to  be  decided  upon  a  collateral 
attack  unless  such  decision  is  necessary  in 
disposing  of  the  instant  case.  There  is  no  ne- 
cessity for  such  decision  here;  because  it 
may  be  admitted  for  the  moment  that  §  3267 
is  valid,  or,  on  the  other  hand,  that  it  is 
invalid,  without  in  any  way  affecting  the 
cafte  at  bar.  If  it  be  held  invalid,  tluni  the 
defendant  had  a  right  to  carry  the  pistol 
In  his  hand,  as  it  is  testified  he  was  carry- 
ing it  when  accosted.  If  it  be  held  valid, 
then  he  might  have  been  committing  a  mis- 
demeanor by  carrying  the  pistol  without 
a  license,  if  he  was  in  fact  carrying  it  with- 
out a  license. 

But,  even  admitting  that  the  defendant 
was  committing  a  misdemeanor  in  carrying 


the  pistol,  this  fact  would  not  justify  the 
manner  in  which  the  deceased  accosted  him. 
In  the  case  of  Starr  v.  United  States,  supra, 
Chief  Justice  Fuller  crystallised  the  law  of 
this  subject  by  saying  that  the  intrinsic 
rightfulness  of  the  occupation  or  situation 
of  a  party,  having  in  itself  no  bearing  upon 
or  connection  with  an  assault,  does  not 
impose  a  limitation  upon  the  right  to  repel 
such  assault.  In  other  words,  the  mere  fact 
that  a  man  may  be  subjected  to  arrest  for 
violation  of  some  penal  statute  does  not  put 
him  to  the  necessity  of  submitting  to  unex- 
plained interceptions  and  assaults  by  stran- 
gers whom  he  meets  on  the  public  highway. 

The  remaining  assignments  of  error  have 
been  examined  and  found  to  contain  no  re- 
versible error.  But  the  testimony  is  utter- 
ly insufficient  to  sustain  the  verdict  of  mur- 
der in  the  first  degree,  and  the  court  below 
erred  in  denying  the  motion  for  new  trial 
on  that  ground.  Baker  y.  State,  54  Fla.  12, 
44  So.  710. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  herewith. 

Browne,  Ch.  J.,  and  Taylor,  Whitfield, 
and  Ellis,  JJ.,  concur. 

West,  J.,  disqualified. 
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who  does  not  disclose  his  identity  or  character. 


Generally  as  to  homicide  in  resisting 
arrest,  or  of  officers  of  justice,  see  ex- 
tensive note  to  Keady  v.  People,  66 
L.R.A.  353,  and  supplemental  note  to 
State  V.  Meyers,  33  L.R.A.(N.S.)  143; 
and  as  to  self-defense  in  resistins:  offi- 
cer, see  note  to  State  v.  Durham,  5  L.R.A. 
(N.S.)  1016. 

Notice  and  neeessitj  therefor. 

As  has  been  said  in  all  cases  of  the 
killing  of  an  officer  in  resistance  of  an 
arrest  a  material  inquiry  in  determining 
the  criminality  thereof  is  whether  the 
party  resisting  had  knowledge  or  notice 
of  the  official  character,  and  of  the  pres- 


ence for  the  exercise  of  official  authority, 
of  the  person  killed,*  as  an  offl<»fir  un- 
known as  such  to  the  accused  to  eome 
w^ithin  the  protection  of  the  law  must 
make  known  his  official  capacity,  else 
the  person  accosted  has  the  rieht  to 
defend  himself  as  a  reasonably  prudent 
man  would  do  under  the  circumstances, 
by  repelling  any  attack  by  a  private  per- 
son,* especially  where  a  demand  is  made 
that  the  precept  be  shown  or  his  author- 
ity stated.*  In  this  connection  it  may 
he  stated  that  it  is  established  law  that 
an  attempt  to  make  an  arrest  by  an 
officer  authorized  to  make  it  can  of  it- 


llt  was  in  effect  so  stated  in  Brown  v. 
State  (1896)  109  Ala.  70,  20  So.  103;  Croom 
V.  State  (1890)  85  Ga.  718,  21  Am.  St.  Rep. 
179,  11  S.  K.  1035;  Robinson  v.  State 
(1893)  93  Ga.  77,  44  Am.  St.  Rep.  127,  18 
S.  E.  1018,  9  Am.  Crim.  Rep.  670;  State  v. 
^paulding  (1885)  34  Minn.  361,  25  X.  W. 
793:  Yates  v.  People  (1865)  32  N.  Y.  509; 
State  V.  Alford  (1879)  80  N.  C.  445:  and 
Hurd  V.  State  (1907)  119  Tenn.  583.  108 
S.  W.  1064. 

•  Miller  v.  State  (1918)  —  Fla.  — ,  L.R.A. 
1918C,  662,  77  So.  669;  Pbesley  V.  Statb, 
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ante,  975;  Croom  v.  State  (1890)  85  Ga.  718, 
21  Am.  St.  Rep.  179,  11  S.  E.  1035;  People 
V.  Bissett  (1910)  246  UL  616,  92  N.  £.  940; 
Pennington  v.  Com.  (1899)  21  Ky.  L.  Rep. 
542,  51  S.  W.  818,  11  Am.  Crim.  Rep.  482; 
State  V.  Spaulding  (1885)  34  Minn.  361,  25 
X.  W.  793;  State  v.  Alford  (1879)  80  N.  C. 
445;  Lynch  v.  State  (1900)  41  Tex.  Oim. 
Uep.  510,  57  S.  W.  1130;  Owen  v.  State 
(1910)  68  Tex.  Crim.  Rep.  261,  125  S.  W. 
405. 

S  State   V.   Phinney    (1866)    42   Me.   384; 
Drennan  v.  People  (1862)  10  Mich.  169. 
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self  be  no  provocation  in  law,  since  every 
person  is  bound  to  submit  to  the  regular 
course  of  justice,  and  the  officer's  au- 
thority is  a  protection  to  him  for  all 
acts  reasonably  required  in  order  to  fulfil 
his  duties.* 

In  the  case  of  a  special  officer  for  the 
-occasion  it  is  especially  essential  that 
notice  be  given  of  his  authority,  for  in 
such  a  case  there  is  no  presumption  that 
be  is  known  as  such  by  all  the  inhabi- 
tants of  the  jurisdiction.'^  Likewise,  one 
other  than  a  known  officer,  in  making 
an  arrest  without  having  the  warrant  in 
his  possession,  should,  on  demand,  make 
known  that  the  warrant  exists  and  that 
be  claims  to  be  acting  under  it,  or  by 
command  of  the  officer  who  has  it.* 
The  latter  rule,  of  course,  would  not 
apply  in  cases  wherein  no  warrant  was 
essential  to  a  legal  arrest,  as,  for  in- 
stance, where  a  felony  was  committed 
in  the  officer's  presence,  or  the  officer 
was  in  fresh  pursuit.  However,  the 
omission  or  refusal  of  the  officer  U>  ex- 
hibit his  warrant  or  declare  his  authority 
merely  deprives  him  of  the  protection 
which  the  law  gives  a  police  officer  when 
in  the  rightful  discharge  of  his  duties, 
and  does  not  jui^tif^  a  person  sought 
to  be  arrested  in  killing  him  even  if  the 
arrest  is  apparently  illegal,  provided  it 
can  be  otherwise  resisted."^ 


Generally  the  notice  may  be  either 
express  or*  implied.*  But  in  some  juris- 
dictions it  is  expressly  provided  by  stat- 
ute that  a  person  making  an  arrest  must 
inform  the  person  to  be  arrested  of  the 
intention  to  arrest  him  and  of  the  cause 
thereof,  and  require  him  to  submit  to 
custody.*  Under  statutes  of  this  kind 
the  required  information  and  opportun- 
ity to  surrender  must  be  given .  unless 
good  reasons  appear  for  the  omission  of 
the  duty,  such,  for  instance,  as  where 
the  accused  person  knew  that  the  per- 
sons attempting  the  arrest  were  officers,^* 
or  was  fleeing  from  the  officer,  or  was 
making  actual  resistanee,^^  in  which 
cases  the  formalities  need  not  be  strictly 
observed.  In  Tennessee  and  Utah  the 
statutes  expressly  dispense  with  notice 
where  the  person  is  in  the  actual  com- 
mission of  the  offense  or  is  pursued  im- 
mediately after  the  escape.** 

Of  course,  no  notice  is  necessary  where 
the  accused  knew  that  the  deceased  was 
an  officer  and  was  armed  with  authoritv 
to  arrest  him,  and  the  fact  that  no  actual 
notice  is  given  in  such  a  case  does  not 
justify  the  shooting  of  the  officer.**  And 
it  has  been  held  that  belief,  or  reason- 
able grounds  for  belief,  aa  to  the  pur- 
pose and  official  character  of  the  officer 
is  equivalent  to  knowledge,  and  dispenses 


4  This  statement  of  this  well-recognized 
rule  is  taken  from  State  v.  Spaulding 
(1885)  34  Minn.  361,  25  N.  W.  793. 

6  Brown  v.  State  (1895)  109  AU.  70,  20 
So.  103. 

6  Robinson  v.  State  (1893)  93  6a.  77,  44 
Am.  St.  Rep.  127, 18  S.  E.  1018,  9  Am.  Oim. 
Rep.  570. 

estate  V.  Phinney  (1856)  42  Me.  384; 
State  T.  Spaulding  (Minn.)   supra. 

8  Robinson  v.  State  (Ga.)  and  State  v. 
Spaulding   (Minn.)    supra;    State   v.   Evans 

(1901)  161  Mo.  95,  84  Am.  St.  Rep.  669,  61 
S.  W.  590;  Yates  v.  People  (1865)  32  N.  Y. 
509;  State  v.  Alford  (1879)  80  N.  C.  445; 
State  V.  Shaw  (1901)  73  Vt.  149,  50  Atl. 
863,  13  Am.  Crini.  Rep.  51;  Gordon's  Case 
(1789)  1  East,  P.  C.  (Eng.)  315;  Rex  v. 
Davis  (1837)  7  Car.  &  P.  (Eng.)  785;  Mac- 
kalley's  Case  (1611)  9  Coke,  65b,  77  Eng. 
Reprint,  828;  Rex  v.  Howarth  (1828)  1 
Moody,  C.  C.  (Eng.)  207.  Car.  Supp.  231; 
Rex  v.  Payne  (1833)  1  Moody,  C.  C.  (Eng.) 
378. 

8  See    for    examples     State     v.    Phillips 

(1902)  118  Iowa,  660,  92  N.  W.  876,  con- 
struing and  applying  Iowa  Code,  §  5109; 
T^wis  V.  State  (1850)  3  Head  (Tenn.)  127, 
construing  Tenn.  Code,  §  5038;  Kelley 
V.  State  (1916)  —  Tex.  Crim.  Rep.  — ,  190 
S.  W.  169,  construing  and  applying  Tex. 
Code  Crim.  Proc.  §§  280,  290;  and  People  v. 
Coughlin  (1896)  13  Utah,  58,  44  Pac.  94,  ap- 
plying Utah  Comp.  Laws,  §  4859. 

L.R.A.1918D. 


10  Kelley  v.  State  (Tex.)  supra. 

Instate  V.  Phillips  (Iowa)  supra. 

M Lewis  V.  State  (1859)  3  Head  (Tenn.) 
127,  holding  that  the  term  "escape"  must 
be  understood  in  its  popular  sense,  which 
is,  "to  flee  from,  to  avoid,  to  get  out  of  the 
way,"  etc.  People  v.  Coughlin  (1896)  13 
Utah,  58,  44  Pac.  74  (the  Utah  statute 
reads,  "after  its  commission  or  after  an 
escape") ;  State  v.  Williams  (1917)  49  Utah, 
320,  163  Pac.  1104. 

w  Without  attempting  to  exhaust  this 
class  of  cases,  see  the  following  illustrative 
cases:  Appleton  v.  State  (1896)  61  Ark. 
590,  33  S.  W.  1066;  Croom  v.  State  (1890) 
85  Ga.  718,  21  Am.  St.  Rep.  179,  11  S.  E. 
1035;  Robinson  v.  State  (1893)  93  Ga.  77,  44 
Am.  St.  Rep.  127, 18  S.  E.  1018,  9  Am.  Crim. 
Rep.  570;  State  v.  Phillips  (1902)  118 
Iowa,  660,  92  N.  W.  876;  People  v.  Wilson 
(1885)  55  Mich.  506,  21  N.  W.  905;  State  v. 
Spaulding  (1885)  34  Minn.  361,  25  N.  W. 
793;  State  v.  Evans  (1900)  161  Mo.  95,  84 
Am.  St.  Rep.  669,  61  S.  W.  590;  State  v. 
Gay  (1896)  18  Mont.  51,  44  Pac.  411; 
Brown  v.  State  (1899)  62  N.  J.  L.  666,  42 
Atl.  811;  State  v.  Walker  (1850)  1  Ohio 
Dec.  Reprint,  353;  State  v.  Anderson  (1833) 
1  Hill,  L.  (S.  C.)  327;  Tiner  v.  State  (1875) 
44  Tex.  128;  Montgomery  v.  State  (1901) 
43  Tex.  Crim.  Rep.  304,  55  L.R.A.  866,  65  S. 
W.  537;  State  v.  Shaw  (1901)  73  Vt.  149,  60 
Atl.  863,  13  Am.  Crim.  Rep.  51;  Mackal- 
ley's  Case  (1611)  9  Coke,  65b,  77  Eng.  Re- 
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with  notice.**  Nor  is  actual  notice  in 
terms,  of  the  official  character  of  the 
person  attempting  to  make  the  arrest, 
or  of  the  cause  of  arrest,  necessary  where 
a  crime  has  been  committed  by  the  ac- 
cused and  he  is  apprehended  in  the  com- 
mission of  the  otfense,*^  or  the  officer  is 
in  fresh  pursuit  either  after  the  com- 
mission of  a  felony  or  after  eseape  of  a 
convicted  felon,*®  since  in  such  cases  the 
Gfuilty  person  must  know  the  reason  for 
the  attempted  apprehension.  This  is  es- 
]>eeially  true  in  case  of  officers  attempt- 
ing to  capture  an  escaped  felon  armed 
to  resist  arrest  where  the  convict  had 
reason  to  believe  the  officers  were  after 
him,  as  an  officer  in  such  a  position  is 
not  bound  to  take  any  risk  of  being 
shot  first,  it  not  being  tolerable  that  an 
escaped  felon  arrayed  against  organized 
society,  defying  civil  authority,  and  with 
arms  in  his  hands  to  resist  arrest,  should 
be  treated  with  the  consideration  due  to 
citizens  generally.*''  So,  it  has  been  held 
that  one  who  on  seeing  an  officer  ap- 
proaching takes  to  flight  and  continues 
to  flee  has  no  right  to  express  informa- 
tion that  the  purpose  of  the  officer  is  to 
arrest  him,  and  that  to  entitle  him  to 
receive  such  information  he  should  not 
put  and  keep  himself  beyond  the  officer's 
reach.*®  Nor  is  an  arresting  officer  bound 
to  disclose  his  purpose  before  getting 
near  enough  to  make  the  capture.**  And 
ordinarily  there  must  be  an  opportunity 
to  indicate  the  official  character  and  a 


failure  to  4o  so,  followed  up  by  force  to 
physically  restrain  the  defendant,  before 
the  right  of  self-defense  can  be  in- 
voked.*® However,  it  has  been  held  that 
the  fact  that  the  defendant  prevented 
the  giving  of  notice  by  the  officer  of 
his  official  character  and  mission  does 
not  affect  his  claim  for  exemption  from 
liability,  founded  on  his  ignorance  and 
the  appearance  of  peril  to  him,  so  as  to 
justify  a  modification  of  the  charge  to 
the  jury  that  '4f  the  defendant,  being 
placed  in  a  position  in  which  his  life  is 
imperiled,  slays  an  offioer  of  whose  offi- 
cial character  he  has  no  notice,  this  is 
homicide  in  self-defense,  if  the  killing 
was  apparently  necessary  to  save  the  de- 
fendant's life," — by  the  addition  of  the 
words,  'provided  the  defendant  did  not 
by  his  threatening  and  violent  conduct 
prevent  the  officer  from  making  his  char- 
acter and  mission  known."  ®* 

Where  the  evidence  is  conflicting  the 
question  of  the  knowledge  by  the  person 
sought  to  be  arrested  of  the  official  char- 
acter of  the  person  attempting  the  arrest 
is  one  of  fact  for  the  jury**  and  an 
instruction  thereon  should  be  given,  else 
the  jury  may  believe  that  it  is  wholly 
immaterial  whether  •the  defendant  wa^ 
aware  that  the  deceased  was  an  officer.*^ 
Also  the  question  of  what  notification, 
if  any,  was  given  to  the  accused  is  for 
the  jury,  at  least  where  the  evidence  is 
conflicting,**  as  it  is  for  the  jury  to  say 
whether  the  defendants  were  sufficiently 


print,  828;  Rex  v.  Woolmer  (1832)  1 
Moody,  C.  C.  (Eng.)  334. 

HCroom  V.  State  (1890)  85  Ga.  718,  21 
Am.  St.  Rep.  179,  11  S.  E.  1035;  Snelling  v. 
State  (1891)  87  Ga.  60,  13  S.  E.  154;  Rob- 
inson V.  Sta,te  (1893)  93  Ga.  77,  44  Am.  St. 
Hep.  127,  18  S.  E.  1018,  9  Am.  Crira.  Rep. 
570;  State  v.  Phillips  (1902)  118  Iowa,  600, 
92  N.  W.  876;  Tolbert  v.  State  (1893)  71 
Miss.  179.  42  Am.  St.  Rep.  454,  14  So.  462. 

16  See  Lewis  v.  State  (1859)  3  Head 
(Tenn.)  127,  holding  such  to  be  the  com- 
mon-law rule  and  the  Tenn.  Stat.  (Code, 
§  5048)  an  embodiment  thereof;  People  v. 
Coughlin  (1896)  13  Utah,  58,  44  Pac.  94 
(citing  Utah  Comp.  Laws,  §  4859) ;  State 
V.  Williams  (1917)  49  Utah,  320,  163  Pac. 
1104  (citing  Utah  Camp.  Laws,  1907,  § 
4642);  Rex  v.  Davis  (1837)  7  Car.  &  P. 
(Eng.)  786;  Yong's  Case  (1686)  4  Coke, 
40a,  76  Eng.  Reprint,  984;  Rex  v.  Payne 
(1833)  1  Moodv,  C.  C.  (Eng.)  378. 

1«  People  V.  Pool  (1865)  27  Cal.  572;  State 
V.  Mowry  (1887)  37  Kan.  369,  15  Pac.  282; 
State  V.  Evans  (1901)  161  Mo.  95,  84  Am. 
St.  Rep.  669,  61  S.  W.  590;  State  v.  Oaft 
(1901)  164  Mo.  631,  65  S.  W.  280;  Lewis 
V.  State  (1859)  3  Head  (Tenn.)  127  (statu- 
tory rule  in  Tennessee,  see  Code,  § 
r>043);  People  v.  Coughlin  (1896)  13  Utah, 
68,   44    Pac.    94    (stotutory   rule   in   Utah, 
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see  Oonip.  Laws,  §  4859) ;  State  v.  Williams 
(1917)  49  Utah,  320,  163  Pac.  1104  (citing 
Utah  Comp.  Laws  1907,  §  4642):  Kex  \. 
Howarth  (1828)  1  Moody,  C.  C.  (Eng.)  207, 
Car.  Supp.  231. 

n  Tolbert  v.  State  (1893)  71  Miss.  179, 
42  Am.  St.  Rep.  4.34,  14  So.  462;  State  v. 
Craft  (1901)  104  Mo.  631,  65  S.  W.  280,  is 
to  the  same  efTect. 

"Thomas  v.  State  (1892)  91  Ga.  204,  18 
S.  E.  305. 

W  Thomas  v.  State  (Ga.)  supra,  holdinj; 
that  it  would  be  absurd  to  give  warning  in 
order  to  prevent  flight  when  so  doing  wuiihl 
only  tend  to  provoke  it. 

SO  State  V.  Rudolph  (1904)  187  Mo.  67, 
85  S.  W.  584;  Pews  Case  (1630)  Cro.  Car. 
183,  79  Eng.  Reprint,  760.  And  see  Lynch 
V.  State  (1900)  41  Tex.  Crim.  Rep.  510,  57 
S.  W.  1130. 

W  Starr  v.  United  States  (1804)  153 
U.  S.  614,  38  L.  ed.  841,  14  Sup.  Ct.  Rep. 
919. 

M  State  V.  Underwood  (1881)  75  Mo. 
230;  State  v.  Grant  (1882)  76  Mo.  236; 
Kelley  v.  State  (1916)  —  Tex.  Crim.  Rep. 
— ,  190  S.  W.  169. 

23  State  V.  CJrant  (Mo.)  supra. 

84  Brown  v.  State  (1895)  109  Ala.  70,  20 
So.  103. 
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apprised  of  the  lawful  purpose  and  char- 
acter of  the  deceased.^* 

ESect  of  notice  or  laok  of  notloe  on 
dORi'oo  of  oHme* 

In  the  absence  of  the  required  knowl- 
edge or  notice  it  has  been  held  in  a  con- 
siderable number  of  cases  that  the  homi- 
cide cannot  be  more  than  manslaughter 
unless  the  resistance  to  arrest  was  in 
great  disproportion  to  the  threatened  in- 
jury,'^ since  one,  although  not  justified 
in  killing  to  avoid  arrest^  may  be  re> 
lieved  of  the  imputation  of  malice  where 
ignorant  of  the  purpose  and  intention  of 
the  attack  made  upon  his  liberty.*^  This 
is  especially  true  where  the  accused  was 
attempting  to  escape  from  a  mob  which 
had  unlawfully  attacked  and  beaten  him, 
as  in  such  a  case  the  act  of  running  is 
not  any  evidence  of  malice  or  premedi- 
tation,  but  of  the  very  reverse  of  tbat.^ 
And  this  although  the  accused  previous 
to  killing  the  ofiicer  had  shot  one  of  the 
mob,  such  act  having  been  committed  un- 


der the  influence  of  panic,  fear,  and 
excitement.^  And  where  an  arrest  is 
made  by  a  party  not  known  to  be  an 
officer,  who  refuses  on  demand  to  ex- 
hibit his  precept  or  declare  his  authority, 
death  resulting  from  resistance  to  such 
an  arrest  is  manslaughter  only.^^  And 
it  has  been  held  that  the  mere  fact  that 
the  attempt  to  arrest  was  Ulegal  may 
reduce  the  crime  from  murder  to  man- 
slaughter.** But  where  the  resistance 
is  in  great  disproportion  to  any  threat- 
ened injury  the  general  rule  is  that  the 
killing  is  neither  justified  nor  reduced 
from  murder  to  manslaughter,*'  as,  for 
instance,  where  the  shooting  was  done  by 
a  felon  merely  to  prevent  his  arrest ;  ** 
at  least,  unless  the  conduct  of  the  officer 
was  such  as  to  render  the  accused  in- 
capable of  cool  reflection  by  engender- 
ing passion  and  the  accused  killed  while 
his  mind  was  in  that  condition.*^  And 
this  has  been  said  to  be  the  rule  even 
though  the  arrest  was  unauthorized.** 
And  even  though  it  be  deemed  the  duty 


testate  V.  Phillips  (1902)  118  Iowa,  660, 
5»2  X.  W.  876;  Graham  v.  Com.  (1915)  164 
Ky.  317,  176  S.  W.  981;  SUte  v.  SpauJd- 
iiig  (1885)  34  Minn.  301,  25  N.  W.  793; 
Vates  V.  People  (1865)  32  N.  Y.  509. 

26  Brown  v.  State  (1895)  100  Ala.  70,  20 
So.  103:  Croom  v.  State  (1890)  85  Ga.  718, 
21  Am.  St.  Rep.  179,  11  S.  E.  1035;  Robin- 
son V.  State  (1893)  93  Ga.  77,  44  Am.  St. 
Rep,  127,  18  S.  E.  1018,  9  Am.  Crim.  Rep. 
r>70;  Mockabee  v.  Com.  (1880)  78  Ky.  380; 
ITleetwood  v.  Com.  (1882)  80  Ky.  1,  4  Am. 
Crim.  Rep.  36;  State  v.  Alford  (1879)  80 
JX,  C.  445;  Ilurd  v.  State  (1907)  119  Tenn. 
583,  108  S.  W.  1064;  Tiner  v.  State  (1875) 
44  Tex.  128;  Lynch  v.  State  (1900)  41  Xez. 
Crim.  Rep.  510,  57  S.  W.  1130;  Montgom- 
ery V.  State  (1901)  43  Tex.  Crim.  Rep.  304, 
r>5  L.R.A.  866,  65  S.  W.  537 ;  Scott  v.  State 
(1906)  49  Tex.  Crim.  Rep.  386,  93  S.  W.  112. 

W  Croom  V.  State  (1890)  85  Ga.  718,  21 
Am.  St.  Rep.  179,  11  S.  E.  1035;  People  v. 
Bissett  (1910)  246  111.  616,  92  N.  £.  949; 
Brown  v.  State  (1898)  62  N.  J.  L.  666,  42 
Atl.  811. 

«e  Yates  v.  People  (1866)  32  N.  Y.  509, 
holding,  per  Potter,  J.,  that  knowledge  that 
the  deceased  was  an  officer  was  the  only 
ground  upon  whieh  to  base  malice,  pre- 
meditation, and  design. 

»  Yates  v.  People  (N.  Y.)  supra. 

30  state  V.  Phinney  (1856)  42  Me.  384. 
And  see  Lynch  v.  State  (1900)  41  Tex. 
Crim.  Rep.  blO,  57  S.  W.  1130. 

•ISee  Rex  v.  Davis  (1837)  7  Car.  &  P. 
(Bag.)  785;  Ferrers's  Case  (1636)  Cro.  Gar. 
371,  79  Eag.  Reprint,  924,  and  Cook's  Case 
(1639)  Cro.  Car.  537,  79  Eng.  Re^int,  1063. 

S3  It  was  in  effect  so  held  in  People  v. 
Bradley  (1913)  23  Cal.  App.  44,  136  Pac. 
955,  where  a  special  policeman,  in  plain 
clothes,  and  without  revealing  his  author- 
ity,  but   without   force  or   show   of   force, 
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arrested  accused,  who  at  tirst  submitted, 
but  afterward  suddenly  turned  and  shot 
the  officer;  and  State  v.  Spaulding  (1885) 
34  Minn.  361,  25  X.  W.  793;  State  v.  Un- 
derwood (1881)  75  Mo.  230;  People  v.  Carl- 
ton (1889)  115  W.  Y.  618,  22  N.  E.  257; 
Tiner  v.  State  (1875)  44  Tex.  128;  State 
Y.  Williams  (1917)  49  Utah,  320,  163  Pac. 
1104;  and  Pew*8  Case  (1630)  Cro.  Car. 
183,  79  Eng.  Reprint,  760.  And  see  Keadv 
v.  People  (1903)  32  Colo.  57,  66  L.R.A.  353, 
74  Pac.  892,  wherein  the  following  instruc- 
tion was  approved:  ''The  court  instructs 
the  jury  that  if  one  merely  announces  his 
intention  of  arresting  a  person  such  person 
is  not  justified  in  shooting  him,  although 
the  former's  official  character  is  not  known 
to  the  latter." 

M  Harper  v.  State  (1907)  129  Ga*  771, 
69  8.  E.  792;  State  v.  Giay  (1896)  18  Mont. 
51,  44  Pac.  411;  People  v.  CV>ugiain  (1896) 
13  Utah,  58,  44  Pac.  94;  State  v.  WilUams 
(1917)  49  UUh,  320,  163  Pac.  1104;  State 
v.  Shaw  (1901)  73  Vt.  149,  50  Atl.  863,  13 
Am.  Crim.  Rep.  51. 

M  Scott  V.  State  (1006)  49  Tex.  Crim. 
Rep.  386,  93  S.  W.  112. 

M  People  V.  Bradley  (1919)  23  Cat  App. 
44,  136  Pac.  955  (court  eaid  that  such  was 
the  rule  even  though  it  be  conceded  that 
the  evidence  did  not  show  that  tho  arrest 
was  authorized,  wherefore  it  was  a  trespass 
against  the  person);  Keady  v.  People 
(1903)  32  Colo.  57,  66  L.R.A.  353,  74  Pac. 
892;  State  v.  Underwood  (1881)  75  Mo. 
230;  Tiner  v.  State  (1876)  44  Tex.  128; 
Scott  V.  State  (Tex.)  sAipra;  State  v.  Wil- 
liams (1917)  49  Utah,  320,  163  Pac.  1104 
(holding  that  an  unlawful  arrest  is  a  mere 
trespass  and  that  a  trespass  does  not 
justify  an  attempt  to  kill).  But  see  Mont- 
gomery V.  State  (1901)  43  Tex.  Crim.  Rep. 
304,  55  L.R.A.  866,  65  S.  W.  537. 
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of  a  known  officer  to  give  notice  of  an 
intention  to  arrest^  it  has  been  said  that 
it  does  not  follow  that  in  ease  of  his 
failure  to  do  so  a  homicide  committed  in 
resisting  such  arrest  would  be  either 
justifiable  or  eiccusable  as  a  person 
sought  to  be  arrested  may  not  offer  forci- 
ble resistance  to  such  an  attempt  to 
arrest  him  until  all  other  means  of  peace- 
ably avoiding  it  have  been  exhausted^ 
it  being  only  in  the  last  extremity  that 
the  right  to  use  a  deadly  weapon  under 
any  circumstances  arises.**  Where  an 
officer  attempting  an  arrest  states  when 
asked  for  his  authority  that  he  has  a 
warrant,  but  refuses  to  produce  it^  it  as 
a  matter  of  fact  being  in  possession  of 
another  officer,  it  has  been  held  that  such 
conduct  when  attended  with  violence  was 
calculated  to  excite  the  suspicion  of  the 
accused  as  to  the  bad  faith  of  the  officer, 
so  that  if  he  did  believe  that  an  illegal' 
arrest  was  being  attempted  he  could 
resist  same  in  defense  of  his  liberty, 
and  that  if  in  so  resisting  he  killed  the 
officer  it  would  not  be  murder  *'' 

And  the  killing,  by  a  person  placed  in 
a  position  in  which  his  life  was  in  peril 
of  an  officer  of  whose  official  character 
he  had  no  notice  and  was  not  charge- 
able with  notice  is  homicide  in  self-de- 
fense if  the  killing  was  apparently  neces- 
sary to  save  his  own  life,'*  especially 
where  the  officer  in  attempting  to  make 
the  arrest  abused  his.  authority  by  the 
use  of  unnecessary  force  and  violence,^® 
or,  as  has  been  said  in  one  case,  the 
attempted  arrest  was  unlawful.*^  And 
it   has   been  held   that   the   rule   is  not 


affected  either  by  the  fact  that  the  officer 
was  legally  seeking  to  arrest  the  defend- 
ant if  the  defendant  did  not  know  or 
have  reasonable  ground  to  know  that  de- 
ceased was  an  officer,^^  or  by  the  fact 
that  defendant  was  a  fugitive  from  jus- 
tice, the  possession  of  a  conscience  void 
of  offense  not  being  an  indispensable 
prerequisite  to  justification  of  action  in 
the  face  of  imminent  and  deadly  peril, 
and  the  intrinsic  rightfulness  of  the  oc- 
cupation or  situation  having  in  itself  no 
bearing  upon  or  connection  with  the  as- 
sault and  therefore  imposing  no  limita- 
tion on  the  right  to  repel  it,  although 
the  motive  of  the  accused  in  being  where 
he  was  and  the  unlawfulness  of  his  pre- 
vious conduct,  while  not  limiting  the 
right  of  self-defense,  may  be  considered 
for  the  light  they  throw  on  his  belief 
that  his  arrest  was  sought  by  the  offi- 
cer.** And  in  at  least  one  jurisdiction, 
in  the  absence  of  notice  of  the  character 
and  purpose  of  the  officer,  the  accused 
has  a  right  to  resist  an  unlawful  attempt 
to  arrest  him  and  to  use  whatever  force 
is  necessary  to  accomplish  such  resis- 
tance.*' 

Where  the  jury  have  found  that  the 
accused  was  not  justified  or  excusable 
upon  the  ground  of  ignorance  or  peril, 
so  as  to  warrant  a  killing  to  avoid 
arrest  or  in  self-defense,  the  following 
verdicts  have  been  rendered  or 
rules  justifying  the  same  have  been 
laid  down  in  the  cases  which  fall  with- 
in the  scope  of  the  present  annota- 
tion:  involuntary  manslaughter,**  mur- 


M  People  V.  Carlton  (1889)  115  N.  Y. 
618,  22  N.  E.  267. 

WDrennan  v.  People  (1862)  10  Mich.  169. 

»«  Starr  v.  United  States  (1894)  153  U.  S. 
614,  38  L.  ed.  841,  14  Sup.  Ct.  Rep.  919; 
Bruce  v.  State  (1900)  68  Ark.  310.  57  S.  VV. 
1103;  Pbesley  v.  State,  ante,  975;  Robinson 
V.  State  (1893)  93  Ga.  77,  44  Am.  St.  Rep. 
127,  18  S.  E.  1018,  9  Am.  Crim.  Rep.  570; 
People  V.  Bissett  (1910)  246  IlL  516,  92 
N.  E.  949;  Hurd  v.  State  (1907)  119  Tcnn. 
583,  108  S.  W.  1064;  Tiner  v.  State  (1875) 
44  Tex.  128.  And  see  Jennings  v.  United 
States  (1899)  2  Ind.  Terr.  670,  53  S.  W. 
456;  and  State  v.  Phillips  (1902)  118  Iowa, 
660,  92  N.  W.  876. 

39  See  Plummer  v.  State  (1893)  135  Ind. 
308,  34  N.  E.  968;  State  v.  Underwood 
(1881)  75  Mo.  230;  and  Owen  v.  State 
(1910)  59  Tex.  Crim.  Rep.  261,  126  S.  W. 
405. 

40  Lynch  v.  State  (1900)  41  Tex.  Crim. 
Rep.  510,  57  S.  W.  1130. 

41  Starr  v.  United  States  (1894)  153  U.  S. 
614,  38  L.  ed.  841,  14  Sup.  Ct.  R^.  919;  ' 
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Bruce  v.  State  (1900)  68  Ark.  310,  57  S.  W. 
1103;    State    v.    Phillips    (1902)    118   lowa^ 
660,  92  ^^  W.  876;    Hurd  v.  State   (1907) 
119  Tenn.  583,  108  S.  W.  1064. 

«. Starr  v.  United  States  (U.  S.)  supra; 
Miller  v.  State  (1918)  —  FU.  — -,  L.R.A, 
1918C,  562,  77  So.  669;  Croom  v.  State 
(1890)  85  Ga.  718,  21  Am.  St.  Rep.  179,  11 
S.  E.  1035.  And  see  Bruce  v.  State  (1900) 
68  Ark.  310,  67  S.  W.  1103;  and  PRESunr 
V.  State,  ante,  976,  wherein  it  was  said  that 
it  was  immaterial  whether  or  not  the  ac- 
cused had  committed  some  offense  wliich 
subjected  him  to  arrest. 

«See  Lynch  v.  SUte  (1900)  41  Tex. 
Crim.  Rep.  510,  57*  S.  W.  1130;  and  Mont- 
gomery V.  State  (1901)  43  Tex,  Crim.  Rep. 
304,  65  L.RA.  866,  65  S.  W.  637. 

44  Bruce  v.  State  (1900)  68  Ark.  310,  67 
S.  W.  1103.  However,  the  court  remarked 
that  the  verdict  was  remarkable,  and  that 
there  was  no  evidence  to  sustain  it  as  to 
the  degree  of  homicide  of  which  the  jury- 
found  the  defendant  guilty. 
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der    in     the    first     degree,^     and     assault     with     intent     to     commit     marder.*® 


46  People  V.  Pool  (1866)  27  Cal.  672; 
People  V.  Bradley  (1013)  23  Cal.  App.  44, 
13()  Pac.  055;  Croom  v.  State  (1890)  85  Ga. 
718,  21  Am.  St.  Kep.  179,  11  S.  W.  1035; 
knelling  v.  State  (1891)  87  Ga.  50,  13  S.  E. 
134;  Robinson  v.  State  (1893)  93  Ga.  77, 
44  Am.  St.  Rep.  127,  18  S.  E.  1018,  9  Am. 
Crim.  Rep.  570;  Mockabee  v.  Com.  (1880) 
78  Ky.  380;  Fleetwood  v.  Com.  (1882)  80 
Ky.  1,  4  Am.  Crim.  Rep.  36;  People  v.  Wil- 
son  (1885)  55  Mich.  506,  21  N.  W.  906; 
State  V.  Spaulding  (1885)  34  Minn.  361.  25 
S.  W.  793;  Tolbert  v.  State  (1893)  71  Miss. 
179,  42  Am.  St.  Rep.  454,  14  So.  462;  State 
V.  Evans  (1900)  161  Mo.  95,  84  Am.  St.  Rep. 
669,  61  S.  W.  590;  State  v.  Craft  (1901) 
164  Mo.  631,  65  S.  W.  280;  State  v.  Rudolph 
(1906)  187  Mo.  67,  86  S.  W.  584;  Brown  v. 
State  (1,899)  62  N.  J.  L.  666,  42  Atl.  811; 


People  V.  Carlton  (1889)  115  N.  Y.  618,  22 
N.  E.  257;  Lewis  v.  State  (1859)  3  Head 
(Tenn.)  127;  People  v.  Coughlin  (1896)  13 
Utah,  58,  44  Pac.  94;  State  v.  Shaw  (1901) 
73  Vt.  149,  50  Atl.  863,  13  Am.  Crim.  Rep. 
61;  Yong^B  Case  (1586)  4  Coke,  40a,  76  Eng. 
Reprint,  984;  Mackalley's  Case  (1611)  9 
Coke,  65b,  77  Eng.  Reprint,  828;  Pew's  Case 
(1630)  Cro.  Car.  183,  79  Eng.  Reprint,  760; 
Gordon's  Case  (1789)  1  East,  P.  C.  (Eng.) 
316. 

4«  Ready  v.  People  (1903)  32  Colo.  67,  66 
L.RA.  353,  74  Pac.  892;  Thomas  v.  State 
(1892)  91  Ga.  204,  18  S.  E.  305;  Jennings 
V.  Ignited  States  (1899)  2  Ind.  Terr.  670, 
53  S.  W.  456;  Kelley  v.  State  (1916)  — 
Tex.  Crim.  Rep.  — ,  190  S.  W.  169. 

G.  J.  0. 
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ROBERT    C.    POSTLETHWAITE,    Admr., 
etc.,  of  John  C.  Postlethwaite,  Deceased, 

V. 

FRANK  P.  EDSON  et  al.,  Appts. 

(102  Kan.  104,  171  Pac.  769.) 

Homestead   —   descent  —   payment    of 
debts. 

1.  A  husband  and  wife  mutuallv  willed 
their  property,  including  a  homestead,  to 
their  survivor  for  life,  with  power  of  dis- 
posal, remainder  to  their  children.  It  was 
occupied  by  the  devisors,  and  by  the  sur- 
viving wife  until  her  decease,  the  children 
then  having  homes  elsewhere,  and  not  oc- 
cupying the  land  devised.  A  judgiment  ob- 
tained against  the  father  was  kept  alive  as 
to  his  estate  by  revivor  against  his  ad- 
ministratrix. Held,  that  the  children  took 
the  land  freed  from  its  homestead  charac- 
ter, and  it  could  by  this  suit  be  subjected 
to  the  payment  of  the  judgment. 

For  other  caset,  tee  Homestead,  II »  in  Dig. 
1-52  N.  S. 

Same  —  what  supporta. 

2.  The  homestead  character  of  real  es- 
tate depends  on  family  oocupancy, — ^not  on 
the  source  of  title. 

For  other  cusety  aee  Homestead,  /.  in  Dig. 
1-52  N.  S. 

Pleading  «-  source  of  homestead  title. 

:^,  Only  the  interest  of  the  judgment 
debtor  could  be  appropriated,  and  it  was 
error  to  sustain  a  demurrer  to  that  part  of 
the  amended  answer  setting  up  that  the 
homestead  was  acquired  by  the  joint  efforts 

Headnotes  by  West,  J. 


Note.  —  As  to  liability  of  homestead  in 
hands  of  devisee  for  the  debts  of  the  devisor, 
see  annotation  following  this  case,  post, 
1002,  and  references  therein  to  annotations 
on  related  questions. 

L.R.A.19l8r). 


and  money  of  the  husband  and  wife,  and 
held  bv  them  as  tenants  in  common. 
For  other  oases,  see  Homestead,  II.  in  Dig^ 
J-52  N.  8. 

Evidence  «-  Intentions  of  testator. 

4.  The  will  not  being  ambiguous,  the 
trial  court  correctly  refused  evidence  ex- 
planatory of  the  devisor's  intentions,  and 
properly  struck  from  the  answer  allegations 
of  what  such  intentions  were. 

For  other  cases,  see  Evidence,  VI.  e,  in  Dig'. 
1-^2  N.  8. 

Will  —  construction  —  liomestead. 

5.  The  will  was  not  an  alienation  or  con- 
veyance of  the  homestead. 

For  other  oases,  see  Homestead,  IV,  m  Dig. 
1-52  N.  8. 

On  Rehearing. 

Same  —  conveyance. 

6.  Rule  followed  that  a  will  is  not  a 
conveyance  or  an  alienation  of  the  real  es- 
tate described  therein. 

For  other  cases,  see  Homestead,  IV.  in  Dig. 
1-52  N.  8. 

Definition  —  creditors. 

7.  ''Creditors,"  as  the  expression  is  used 
in  I  11,752  of  the  General  Statutes  of  1915 
concerning  wills,  means  and  includes  general 
creditors. 

For  other  cases,  see  Homestead,  II,  in  Dig. 
1-52  y.  8. 

(Johnston,  Ch.  J.,  and  Porter  and  Burch, 

JJ.,  dissent.) 

(December  8,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Shawnee  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  subject 
certain  lands  to  the  lien  of  a  judgment  re- 
covered   by   plaintiff's   decedent.     Modified.' 
The  facts  are  stated  in  the  opinion. 
Mr.  Eugene  S.  Quinton,  for  appellants: 
The  husband  and  wife,  jointly  and  mu- 
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tually,  may  "alienate"  the  homestead  by 
devise,  and  the  devisee  take  an  absolute  lee 
title  to  the  same,  clear  and  free  from  the 
debts  of  the  devisors. 

Weaver  v.  First  Nat.  Bank,  76  Kan.  541, 
10  L.R.A.(X.S.)  110,  123  Am.  St.  Rep.  165, 
M  Pac.  273;  Cross  v.  Benson,  68  Kan.  506, 
64  L.R.A.  660,  75  Pac.  668;  Bennett  v. 
Hutchinson,  11  Kan.  411;Martin  v.  Martin, 

93  Kan.  718,  145  Pac.  565;  Twist  v.  Twist, 
91  Kan.  803;  139  Pac.  377 ;  McNutt  v.  Mc- 
Comb,  61  Kan.  25,  58  Pac.  965 ;  Holt  v.  Wil- 
son,  82  Kan.  273,  108  Pac.  87;  Martindale 
V.  Smith,  31  Kan.  270,  1  Pac.  669;  Re 
Breen,  94  Kan.  474,  146  Pac.  1147;  Carmen 
V.  Kight,  85  Kan.  18,  116  Pac.  231;  21 
Cyc.  562;  13  R.  C.  L,  §  107;  Griffith  v. 
Griffith,  59  Fla.  512,  138  Am.  St.  Rep.  138, 
52  So.  609,  21  Ann.  Cas.  248;  Eckstein  v. 
Radl,  72  Minn.  95,  75  N.  W.  112;  Larson 
V.  Curran,  121  Minn.  104,  44  L,R.A.(N.S.) 
1177,  140  N.  W.  337;  Pendergest  v.  Heekin, 

94  Ky.  384,  22  S.  W.  606;  Schonbachler  v. 
Schonbachler,  22  Ky.  L.  Rep.  314,  67  S. 
W.  232. 

Messrs.  T.  F.  Garver  and  R.  D.  Garver, 
for  appellee: 

The  decision  on  the  first  appeal  is  the 
law  of  the  castf. 

State  ex  rel.  Beals  v.  Stafford,  99  Kan. 
265,  161  Pac.  667. 

The  motion  to  strike  out  the  allegations 
as  to  proposed  parol  evidence  to  contradict 
the  expressed  language  of  the  will  was 
properly  sustained. 

Johnson  v.  White,  76  Kan.  169,  90  Pac. 
810;  Holmes  v.  Campbell  College,  87  Kan. 
597,  41  L.R.A.(N.S.)  1126.  126  Pac.  25, 
Ann.  Cas.  1914A,  475;  Rose  v.  Lanyon  Zinc 
Co.  68  Kan.  126,  74  Pac.  625;  Brown  v. 
St.  John  Trust  Co.  71  Kan.  134,  80  Pac.  37; 
Collins  V.  Capps,  235  IlL  660,  126  Am.  St. 
Rep.  232,  86  X.  E.  934;  Walston  v.  White, 
6  Md.  297 ;  Abell  v.  Abell,  75  Md.  44,  23  Atl. 
71,  25  Atl.  389;  Waldron  v.  Waldron,  45 
Mich.  354,  7  N.  W.  894;  Nevius  v.  Martin, 
30  N.  J.  L.  466 ;  Sturgis  v.  Work,  122  Ind. 
134,  17  Am.  St.  Rep.  349,  22  N.  E.  996; 
Schouler,  Wills,  §  568;  40  Cyc.  1433;  30 
Am.  &  Eng.  Enc.  Law,  678,  680. 

When  the  property  ceased  to  be  occupied 
as  the  homestead,  it  became  subject  to  the 
payment  of  the  owner's  debts. 

Dayton  v.  Donart,  22  Kan.  256;  Stratton 
V.  McCandliss,  32  Kan.  612,  4  Pac.  1018; 
Barbe  v.  Hyatt,  50  Kan.  86,  31  Pac.  694. 

A  devise  by  will  is  not  a  conveyance. 

Comstock  V.  Adams,  23  Kan.  613,  33 
Am.  Rep.  191. 

West,  J.,  delivered  the  opinion  of  the 
court : 

When  this-  case  was  here  before  it  was 
stated  in  the  brief  of  the  plaintiff,  page  10: 
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''Defendants  do  not  claim  any  homestead 
rights." 

In  the  defendants'  brief  were  the  follow- 
ing statements: 

"The  appellants  claim  that  the  instrument 
is  a  joint  will  by  which  ^lary  Edson  took 
a  life  estate  with  a  remainder  to  Frank  P\ 
Edson  and  Jessie  L.  McCabe,  and  if  so  the 
property  is  subject  to  be  taken  in  this  ac- 
tion."   Page  6. 

"It  is  admitted  that  Frank  P.  Edson 
and  Jessie  L.  McCabe  .  .  •  had  never 
resided  upon  or  occupied  this  property  as  a 
homestead  for  a  long  time  prior  to  all 
matters  herein  presented."    Page  9. 

"If  the  absolute  fee  simple  title  and 
homestead  right  did  pass,  under  this  mu- 
tual will,  upon  the  death  of  Willis  Edson, 
to  Mary  Edson,  the  survivor,  then  it  must 
follow  that  Frank  P.  Edson  and  Jessie  L. 
McCabe  inherited  that  legal  title  and  the 
property,  directly  and  fully  and  com- 
pletely, from  Mary  Edson,  against  whom 
there  were  no  claims  or  debts.  Prom  the 
death  of  Willis  Edson  to  the  death  of  Mary 
Edson,  this  property,  as  a  homestead,  re- 
mained clear  and  free  from  the  claims  of 
any  creditors  of  either  of  them.  If  so,  then 
the  legal  title  to  this  homestead  having 
vested  upon  the  death  of  Willis  Edson  in 
Mary  Edson,  that,  too,  must  have  remained 
clear  and  free,  with  the  homestead  right, 
from  the  claims  of  creditors;  there  being 
no  claims  or  debts  of  Mary  Edson  at  her 
death.  The  same  unencumbered  title  and 
property  must  of  necessity  have  passed  un- 
encumbered to  the  heirs,  Frank  P.  Edson 
and  Jessie  L.  McCabe.  This  conclusion  is 
inevitable,  if,  as  a  matter  of  law,  the  legal 
title  to  this  homestead,  by  virtue  of  this 
mutual  will  passed  unencumbered  to  Mary 
Edson."     Page  12. 

"So,  in  this  case,  under  the  mutual  will, 
the  homestead  and  legal  title  thereto  vested 
in  the  survivor  clear  and  free  from  the 
debts  of  the  deceased  husband.  Having 
once,  then,  vested  free  from  debts  in  an  in- 
nocent party  or  purchaser,  it  could  not  be 
devested."  Page  17. 

These  quotations  are  made  to  demon- 
strate that  the  controversv  when  first  here 
centered  on  the  question  whether  the  surviv- 
or took  a  fee,  or  a  life  estate  with  power 
of  disposal,  remainder  to  the  children,  and 
that  it  was  then  insisted  that  if  the  former, 
the  homestead  character  of  the  land  re- 
mained, even  when  inherited  by  the  chil- 
dren, who  did  not  claim  to  occupy  it  as 
a  homestead.  Hence,  in  the  opinion  (Pos- 
tlethwaite  v.  Edson,  98  Kan.  444,  155  Pac. 
802)  it  was  said:  "Mary  Edson  survived 
her  husband,  remaining  in  possession  of  the 
homestead  during  her  life.  She  left  the 
defendants   as   her    sole   heirs,    who   claim 
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no  homestead  rights.  The  plaintiff  takes 
the  position  that  the  will  devised  a  life 
estate  to*  Mary  Edson  with  full  power  of 
disposition,  remainder  to  the  defendants; 
and  if  this  be  the  proper  construction,  it 
is  conceded'that  the  property  is  subject  to 
be  taken  in  this  action."     98  Kan.  445. 

In  the  elaborate  petition  for  a  rehearing 
there  was  no  complaint  of  this  statement. 
Near  the  close  of  the  opinion  it  was  said: 
"It  is  fairly  clear  that  the  intention  was 
that  the  survivor  should  have  complete 
dominion  over  the  estate  during  her  life, 
including  the  full  power  of  disposition,  but 
that,  as  she  would  be  likely  to  retain  the 
estate  or  a  portion  thereof,  such  portion 
was  to  vest  personally  in  the  children,  to 
take  effect  at  her  death;  that  is,  the  pres- 
ent estate  in  such  portion  was  to  vest  in  her 
for  life  with  the  power  of  disposition,  re- 
mainder to  the  children." 

This  conclusion,  reached  after  a  pains- 
taking examination  and  consideration,  we 
are  satisfied  with,  and  it  must  remain  as  the 
deliberate  holding  of  this  court.  The  case 
was  first  here  on  appeal  from  an  order  over- 
ruling a  demurrer  to  the  answer.  When 
it  reached  the  lower  court  the  defendants 
amended  their  answer,  parts  of  which  were 
^striken  out  on  motion  of  the  plaintifT, 
and  a  demurrer  to  the  remainder  was 
.sustained,  from  which  orders  this  appeal 
is  taken.  Hence  the  question  now  be- 
fore us  is  the  claimed  error  in  such  rulings. 
The  parts  striken  out  amounted  to  an  alle- 
gation that  the  Edsons  talked  over  the 
making  of  the  will,  and  expressed  their  in- 
tentions and  desires,  counseled  with  an  ex- 
perienced lawyer,  who  drew  the  instrumont, 
and  suggested  a  certain  addition,  with  which 
the  testators  were  pleased.  In  other  words, 
tJie  trial  court  refusd  to  permit  the  defend- 
ants to  go  into  the  conversations  and  in- 
tentions of  the  makers  of  the  will,  on 
the  theory,  doubtless,  that  it  is  plain  on 
its  face,  and  needs  no  extrinsic  aid  for  its 
proper  construction.  The  remainder  of  the 
amended  answer  pleaded  the  homestead 
character  of  the  land  devised  while  oc- 
cupied by  the  parents  or  their  survivors, 
the  separate  homes  elsewhere  occupied  by 
the  defendants;  that  the  homestead  was 
procured  by  the  joint  efforts  of  the  devisors 
and  held  by  them  as  tenants  in  common. 

Error  is  assigned  on  sustaining  a  demur- 
rer to  all  of  the  remaining  answer  except 
the  general  denial,  because  the  judgment  of 
the  plaintiff  was  never  a  lien  on  this 
property:  because  the  judgment  was  not 
against  Mary  Edson,  the  joint  owner  with 
her  husband  of  the  homestead;  because  the 
will  is  ambiguous  and  susceptible  to  ex- 
planation of  the  intention  of  its  makers,  and 
because  it  carried  a  fee  to  their  survivor. 


The  last  reason  is  disposed  of  by  the  former 
decision.  The  first  may  be  conceded;  this 
suit  being  brought  for  the  very  purpose  of 
subjecting  the  land  to  the  payment  of  the 
I  plaintifTs  judgment,  which  would  be  idle 
if  it  were  already  a  lien  thereon.  This 
leaves  only  the  second  and  third  for  con- 
sideration,— the  effect  of  the  alleged  one- 
half  or  joint  ownership  by  Mrs.  Edson,  and 
the  claimed  ambiguity  of  the  will. 

A  "partial  transcript"  before  us  contains 
the  following: 

"Counsel  for  plaintiff:  It  is  admitted  that 
the  title  of  record  to  the  lots  described  in 
the  petiticm  was  in  Willis  Edson  at  the  time 
of  his  death,  and  that  at  that  time  and 
some  time  previous  said  premises  had  been 
occupied  by  Willis  Edson  and  his  wife  as 
their  residence  and  homestead. 

"Counsel  for  defendants:  That  is  all 
right. 

"Mr.  G.:  It  is  further  admitted  Mary 
Edson  elected  to  take  under  the  will  as 
probated,  and  thereafter,  in  April,  1914,  died 
without  having  made  any  other  disposition 
of  said  property. 

"Mr.  Q.:  That  last  statement  in  there  1 
want  taken  out,  Svithout  having  made  any 
other  disposition  of  her  property.' 

"Mr.  G. :  I  offer  in  evidence  the  original 
answer  filed  in  this  case  by  the  defendants, 
which  states  some  of  these  facts. 

"I  offer  the  inventory  filed  in  the  probate 
court  by  Mary  Edson  as  administratrix  of 
the   estate   of   Willis   Edson,   deceased. 

"Mr.  Q.r  I  object  to  it  as  incompetent, 
irrelevant,  and  immaterial,  and  not  the 
best  evidence. 

"The  Court:  Overruled.     .     .     . 

"The  inventory  in  question  is  in  substance 
as  follows,  to  wit:  *I,  Mary  Edson,  residing 
at  Topeka,  Kansas,  administrator  of  the 
estate  of  Willis  Edson,  deceased,  do  hereby 
make  aitd  return  upon  oath  the  following 
inventory  of  all  the  moneys  of  the  deceased 
which  are  by  law  to  be  administered  and 
which  have  come  into  my  possession  or 
knowledge,  and  also  of  all  the  real  estate 
of  the  deceased.  I  further  declare  upon 
oath  that  the  estate  of  said  deceased  con- 
sists only  of  the  property  herein  scheduled 
and  listed,  to  wit:  Except  household  goods 
exempt  under  the  law.  .  .  .  Lots  246 
and  248  Eighth  Avenue,  Topeka,  Shawnee 
county,  Kansas,  $3,750.*" 

But  aside  from  all  this,  and  conceding  for 
the  moment  only  that  the  property  was* 
acquired  and  owned  by  the  parents  as 
alleged,  it  was  still  the  subject  of  their 
testamentary  direction,  and,  as  already  con- 
strued, their  mutual  will  gave  to  the  sur- 
vivors a  life  estate  with  power  of  disposal, 
remainder  to  the  children.  True,  while  the 
homestead  of  the  devisors  or  their  survivor, 
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it  waR  property  towards  which  the  eye  of 
tiicir  creditors  could  be  turned  in  vain, 
I  lilt  had  it  ceased  to  be  such  homestead  by 
abandonment  it  would  thereby  have  be- 
come, like  any  other  property  they  may 
have  owned,  subject  to  their  debts.  While 
they  could  not  have  defrauded  their  credi- 
tors by  selling  to  a  stranger,  this  is  be- 
<*aiisc  while  still  occupied  by  them  it  was  ex- 
empt. Again,  had  the  survivor  died  leaving 
the  children  in  possession  as  part  of  her 
taiiiily,  it  would  still  have  been  exempt  not 
(uily  from  the  debts  of  the  devisors,  but 
from  the  debts  of  the  children  so  long  as 
they  might  rightfully  continue  to  occupy 
tJie  property  as  their  homestead.  The 
lilt  ire  theory  of  homestead  exemption  is  the 
setting  apart  of  real  estate  free  from  the 
claims  of  creditors,  not  the  giving  to  any 
family  or  heirs  the  right  to  have  a  home- 
.>tead  and  claim  also  as  exempt  other  real 
estate  because  inherited  from,  or  devised 
bv,  those  whose  homestead  it  was. 

It  has  been  held  that,  when  a  husband 
with  his  own  money  purchases  land  in  his 
wife's  name  for  the  purpose  of  placing  it 
}>eyond  the  reach  of  his  creditors,  and  tlien 
makes  improvements  tliereon  and  occupies  it 
with  his  family  as  a  homestead,  such  trans- 
actions are  not  fraudulent  as  to  8ub8e<|uent 
creditors  of  the  husband  3  and  that  in  such 
rase  it  makes  no  dilTerence  whether  the 
linsband  or  wife  owned  the  money,  or  in 
whose  name  (of  the  two)  the  title  wa^ 
taken.  Ilixon  v.  George,  18  Kan.  253.  In 
Ashton  y.  Ingle,  20  Kan.  670,  27  Am.  Rep. 
107,  it  was  decided  that  a  judgment  against 
an  owner  of  nonexempt  real  estate  attaches 
thereto,  although  at  the  time  of  the  levy, 
it  may  be  occupied  as  the  homestead  of  the 
owner.  In  Dayton  v.  Donart,  22  Kan.  256, 
an  owner  of  a  homestead  died  intestate, 
leaving  many  debts  and  no  personal  prop- 
erty with  which  to  pay  them,  and  no  other 
real  estate.  It  was  held  that  the  title 
descended  to  the  widow  and  children  just 
the  same  as  if  it  were  not  occupied  as  a 
liumestead.  "ex-cept  that  it  descends  to 
therti  subject  to  a  certain  homestead  in- 
terest vested  in  tlie  widow  and  such  of  the 
children  as  occupy  the  homestead  at  tlic 
time  of  the  intestate's  death.  Syl.  1. 
rhjit  if  the  property  be  aold  while  still  oc- 
cupied as  a  homestead  by  the  widow  and 
one  or  more  of  the  children,  the  title  passes 
to  the  purchaser  free  from  debts,  although 
the  property  may  afterwards  be  abandoned 
as  a  homestead  by  the  widow  and  children. 
In  the  opinion  it  was  said:  "But  evidently 
from  the  statutes  they  hold  the  property 
ic->  tlieir  absolute  property,  free  from  debts 
and  division  only,  while  some  of  them  oc- 
cupy the  same  as  their  homestead.  If  they 
all  abandon  the  property  as  a  homestead,  it 


then  becomes  subject  to  debts  and  division 
the  same  as  though  it  never  was  a  home- 
stead. This  homestead  right  is  probably 
just  like  any  other  homestead  exemption 
right,  except  that  it  is  held  by  the  occu- 
pants (prior  to  the  widow's  marriage,  and 
pricH"  to  all  the  children's  reaching  their 
majority)  free  from  division  or  partition, 
as  well  as  free  from  debts;  and  when  it  is 
abandoned  as  a  homestead  (if  not  previously 
sold)  it  becomes  liable  for  the  intestate's 
debts."  22   Kan.   270. 

Stratton  v.  McCandliss,  32  Kan.  512,  4 
Pac.  1018,  was  to  the  effect  that  a  home- 
stead left  by  the  husband  and  occupied  by 
the  widow  as  a  homestead  until  her  decease 
was  thereupon  subject  to  sale  for  the  pay- 
ment of  the  owner's  debts.  In  another  case 
the  homestead  owner  died  leaving  a  widow 
and  several  children,  all  of  whom  had 
reached  majority.  He  had  devised  one  half 
to  the  widow  and  one  quarter  to  the  son, 
who  resided  upon  the  homestead  until  parti- 
tion, by  which  the  widow  was  allotted  one 
half  the  homestead,  the  son  one  quarter,  and 
the  remaining  one  quarter  was  set  off  to  the 
other  heirs.  The  widow  sold  her  portion  and 
abandoned  the  homestead.  The  heirs  to 
whom  the  one  quarter  was  awarded  never 
resided  upon  the  homestead,  and  after  tiu> 
abandonment  by  the  widow  their  one  quar- 
ter was  unsold  and  unoccupied.  The  person- 
al property  left  by  the  deceased  was  insufli- 
cient  to  pay  the  debts  of  the  estate,  and  it 
was  held  that  the  one  quarter  last  mentioned 
was  subject  to  sale  for  the  payment  of 
debts  and  cost  of  administration.  Barbe  v. 
Hyatt,  50  Kan.  86,  31  Pac.  694.  In  the  opin- 
ion it  was  said:  "It  has  been  settled  that  the 
death  of  the  owner  of  the  homestead  does 
not  transfer  the  title  absolutely  and  uncon- 
ditionally to  the  widow  and  children.  It 
descends  to  them  the  same  as  other  real  es- 
tate owned  by  the  deceased,  except  that  it  is 
subject  to  the  homestead  interests.  So  long 
as  it  retains  its  homestead  character  it  can- 
not be  sold  to  pay  ordinary  debts,  nor  can 
there  be  a  compulsory  division  and  distribu- 
tion. While  it  is  so  occupied  it  may  be  con- 
veyed by  the  persons  in  whom  the  homestead 
interests  vest,  and  the  title  to  the  property 
or  any  interest  therein  will  pass  free  from 
any  liability  for  the  ordinary  debts  of  the 
estate.  Abandonment  by  them,  however, 
will  destrov  the  homestead  interest,  and 
when  it  is  abandoned  it  becomes  subject  to 
the  debts  of  the  estate,  the  same  as  other 
lands  which  were  never  impresswl  with  the 
homestead  character.''  50  Kan.  89. 

In  Allen  v.  Iloltzman,  63  Kan.  40,  64  Pac. 
966,  the  husband  died  leaving  a  will  devising 
the  property  to  the  wife,  who  elected  to  take 
thereunder,  and  mortgaged  the  land,  while 
occupying  it  with  her  children,  to  secure  a 


L.R.A.1918D. 


POSTLETHWAITE  v.  EDSON. 


987 


'personal  debt,  and  it  was  held  that  such 
mortgage  was  a  valid  encumbrance.  It  was 
-said  in  the  opinion:  "After  the  husband's 
-death  and  the  election  of  the  wife  to  take 
under  the  will,  she  took  the  whole  estate. 
The  children  got  none.  Their  homestead 
rights  in  the  land  were  no  greater  after  the 
death  of  their  father  than  before."  63  Kaa. 
41. 

In  Cross  v.  Benson,  68  Kan.  495,  64  L. 
I^A.  560,  75  Pac.  658,  the  widow,  who  con- 
tinued to  occupy  the  homestead  after  the 
<ieath  of  her  husband,  was  held  to  be  entitled 
to  so  occupy  the  land  free  from  forced  sale 
for  the  payment  of  the  husband's  debts,  and 
to  so  do  after  electing  to  take  under  his 
will,  devising  the  homestead  to  her.  When 
a  wife,  after  the  death  of  her  husband,  oc- 
cupies the  homestead  alone,  it  is  exempt  as 
to  her  own  creditors  as  well  as  those  of  her 
husband's  estate,  regardless  of  which  spouse 
held  the  legal  title.  Weaver  v.  First  Nat. 
Bank,  76  Kan.  640,  16  L.RA.(N.S.)  110, 
123  Am.  St.  Rep.  166,  94  Pac.  273. 

It  is  insisted  that  the  land  cannot  be  ap- 
propriated to  the  payment  of  the  judgment 
because  the  latter  has  not  been  revived 
against  the  defendants.  It  was  revived 
against  Mary  Edson  as  administratrix  July 
8,  1912.  She  died  April  4,  1914,  and  this 
suit  was  begun  May  4,  1914.  Whatever  es- 
tate Willis  Edson  left  was,  unless  exempt, 
subject  to  appropriation  for  the  payment  of 
his  debts.  Mary  Edson,  by  his  will,  took  the 
property  devised  to  her  thus  burdened,  un- 
less exempt,  and  thus  subject  when  such  ex- 
emption should  cease.  By  the  same  mutual 
-will  the  property  passed  to  the  children,  and 
would  have  continued  exempt  from  the  debts 
of  Willis  Edson  had  it  been  and  continued 
to  be  the  children's  homestead.  But  as  they 
did  not  occupy  it,  they  took  it  subject  to  the 
debts  of  their  father;  the  judgment  against 
his  estate  having  been  kept  alive.  The  judg- 
ment, if  not  a  lien  on  the  land,  could  be 
made  one,  because  the  homestead  shield  had 
been  lowered  by  the  cessation  of  homestead 
occupancy.  Had  they  by  the  will  taken 
other  land  on  which  no  claim  of  homestead 
could  have  been  made,  thev  would  of  course 
have  taken  it  burdened  with  liability  to 
appropriation  for  the  payment  of  his  debts. 
Having  taken  this  land  to  w^hicli  no  home- 
stead claim  could  longer  be  made,  they 
took  it  also  thus  burdened. 

But  it  is  urged  that  this  could  at  most 
be  true  only  as  to  such  interest  as  Willis 
Edson  actually  owned,  and  that  if  he  owned 
hut  a  half  interest,  this  is  all  that  could  be 
appropriated,  hence  the  importance  of  per- 
mitting the  defendants  to  show  such  half  i 
ownership  only.     It  is  true  that  only  the  | 
actual  interest  owned  by  the  judgment  debt- 1 
or  could  be  reached.    Hixon  ▼.  George,  18 


Kan.  253}  Holden  v.  Garrett,  23  Kan.  98; 
McGalla  v.  Knight  Invest.  Co.  77  Kan. 
770,  14  L.R.A.(N.a)  1258,  94  Pac.  126; 
Emery  v.  Farmers  State  Bank,  97  Kan.  231, 
Syl.  3,  165  Pac.  34.  While  it  is  vigorously 
asserted  and  as  vehemently  denied  that  evi- 
dence as  to  ownership  was  received  under 
the  general  denial,  the  supplemental  ab- 
stract contains  the  statement  that  none  was 
introduced.  The  defendants  had  a  right  to 
show,  if  they  could,  that  their  father  owned 
only  one  half  the  land,  for  in  that  event 
their  loss  by  its  appropriation  to  the  pay- 
ment of  his  debt  would  be  cut  in  two.  It 
was  error,  therefore,  to  suatain  the  de- 
murrer to  this  part  of  the  amended  answer. 

But  it  is  insisted  that  Willis  Edaon  could 
have  deeded  the  property  freed  from  its 
homestead  character,  and  by  his  will  he  ac- 
complished the  same  thing,  and  therefore 
vested  the  title  in  his  wife  freed  from  the 
claims  of  his  creditors;  and  that  the  chil- 
dren also  took  the  property  thus  freed.  As 
coimsel  says  in  his  brief:  "If  the  fee  title 
passed  to  the  children  and  a  life  estate  only 
to  the  wife,  it  still  was  a  'disposition'  of  the 
property  while  occupied  as  a  homestead, 
that  transferred  the  fee  to  the  same  free 
from  debts  of  creditors." 

In  his  reply  brief,  he  asserts  that  "the 
homestead  may  be  transferred  to  the  chil- 
dren by  a  will,  free  from  debt,  the  same  as 
it  may  be  made  a  gift  to  a  stranger." 

In  Dayton  v.  Donart,  22  Kan.  256,  it  was 
said:  ''They  say  that  the  first  moment  of 
bona  tide  occupancy  by  the  widow  and  chil- 
dren so  fixed  the  title  in  the  occupants  that 
no  subsequent  abandonment  by  them  would 
have  the  effect  to  expose  the  property  to 
liability  for  the  payment  of  Church's  debts. 
Now,  if  mere  occupancy  alone  for  any  period 
of  time,  long  or  short,  could  have  the  effect 
to  so  free  the  land  from  liability  for  Churcli's 
debts  that  no  subsequent  abandonment  of 
the  premises  would  expose  them  to  such  lia- 
bility, we  should  think  that  under  the  stat- 
utes a  momenta  time  would  be  just  as  good 
as  any  longer  period  of  time.  But  in  our 
opinion  no  period  of  time,  however  long, 
is  sufficient  to  give  absolute  title,  free  from 
debts,  if  the  debts  remain  unpaid  and  not 
barred  by  the  Statute  of  Limitations." 
Page  268. 

In  Com  stock  v.  Adams,  23  Kan.  513,  33 
Am.  Rep.  191,  the  court  had  under  con- 
sideration §  8  of  the  Descents  and  Distribu- 
tions Act,  providing  that  one  half  in  value 
of  the  husband's  estate  of  which  the  wife 
had  made  no  conveyance  shall  be  set  apart, 
etc.  It  was  argued  that  the  term  "convey- 
ance" should  be  given  its  broad  and  general 
sense,  so  as  to  include  the  conveyance  of  the 
property  by  will;  but  the  court  said:  "The 
word  'conveyance,'  as  used  in   the  proviso 
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of  said  §  8,  clearly  does  not  include  a  will. 
A  will  is  never  a  conveyance.  A  convey- 
ance operates  in  the  lifetime  of  the  grantor, 
while  a  will  does  not  operate  until  after 
the  death  of  the  maker.  Of  course,  death 
transfers  all  property,  and  a  will  says  where 
it  shall  go;  but  this  does  not  render  a  will 
*a  conveyance/  'which  the  husband  has 
made.'  It  is  the  death  that  transfers  the 
property."  23  Kan.  624. 

In  Martindale  v.  Smith,  31  Kan.  270,  1 
Pac.  569,  it  was  held  that  a  husband  could 
make  a  valid  will  giving  a  homestead  to  his 
wife,  and  that  as  against  an  heir,  who  did 
not  occupy  the  property  as  a  homestead,  it 
would  take  effect  immediately  after  the 
death  of  the  testator  and  after  the  probate 
of  the  will,  although  the  wilt  stated  that  the 
testator  devised  the  property  to  his  wife 
nfter  paying  all  his  legal  debts.  In  the  opin- 
ion it  is  said :  "When  death  occurs,  the  title 
to  the  property  of  the  person  dying  must  be 
transferred  to  some  person.  It  cannot  re- 
main in  the  deceased;  and  the  will  simply 
designates  where  the  title  shall  go."  31 
Kan.  273. 

The  claim  of  counsel  that  the  will  could 
not  take  effect  until  the  payment  of  the 
debts  was  thus  disposed  of:  "As  against 
George  Waybright,  the  heir  and  his  gran- 
tees, we  think  the  will  took  effect  imme- 
diately after  the  death  of  the  testator  and 
the  probate  of  the  will,  and  such  death  and 
will  immediately  transferred  the  title  to  the 
property  to  the  testator's  wife,  subject  pos- 
sibly to  the  payment  of  the  debts  of  deceased, 
and  subject  possibly  to  his  wife's  homestead 
interests."  The  language  last  quoted  leaves 
the  question  now  before  us  quite  open. 

In  Vining  v.  Willis,  40  Kan.  609,  20  Pac. 
232,  a  husband  and  wife  occupied  the  home- 
stead owned  by  her,  the  title  being  in  her 
name,  she  having  no  children,  and  it  was 
held  that  she  could  by  will,  without  her  hus- 
band's consent,  devise  a  one-half  interest  to 
a  third  person,  so  that  after  her  death  such 
third  person  could  take  such  interest.  It 
was  argued  that  the  will  amounted  to  an 
alienation  of  the  estate,  which  could  only 
be  accomplished  by  the  joint  consent  of  the 
husband  and  wife. 

"We  think  these  views  are  utterly  unten- 
able. A  will  never  devests  the  owner  of  his 
property  or  of  any  interest  therein.  No  in- 
terest passes  by  the  will  to  the  intended  dev- 
isee; nothing  that  he  can  sell  or  transfer 
or  encumber;  nothing  that  will  pass  from 
him  to  heirs,  or  that  he  can  devise  or  be- 
queath; and  the  will  may  be  revoked  by  the 
testator  immediately  after  its  execution  or 
at  any  time  afterward  and  before  his 
death.  A  person  might  execute  a  thousand 
wills  for  the  same  property,  yet  no  one  of 
such    wills   would    transfer   anything;    but 


when  the  testator  should  die  the  devisee 
mentioned  in  the  last  will  executed  would, 
under  and  by  virtue  of  the  statutes,  take  the 
property.  It  would  not  be  the  will,  however, 
but  death,  that  would  take  the  property 
from  the  testator;  and  it  would  be  death, 
the  statutes,  and  the  will,  all  operating  to- 
gether, that  would  confer  the  property  uptm 
the  devisee."    40  Kan.  611. 

Section  8262  of  the  General  SUtutea  of 
1916  (Code  Crim.  Proc.  §  337)  provides 
that  in  case  any  person  be  imprisoned  for 
life,  his  estate  shall  be  disposed  of  as  if  he 
were  naturally  dead.  In  Smith  v.  Becker, 
62  Kan.  641,  63  L.R.A.  141,  G4  Pac.  70,  the 
meaning  of  the  words  "disposed  of"  were 
construed,  and  it  was  said :  *'The  words  'dis- 
posed of  are  not  in  our  judgment  broad 
and  comprehensive  enough  to  reach  to  and 
embrace  that  act  of  the  law  which  vests  the 
ownership  of  property  in  an  heir  by  inherit- 
ance. .  .  .  It  is  an  inapt  expression  to 
say  that  when  an  estate  is  cast  by  descent 
on  the  heir  by  the  death  of  the  owner^  it 
has  been  disposed  of." 

A  California  decision  was  cited  to  the  ef- 
fect that  a  statute  giving  the  husband  abso- 
lute power  to  dispose  of  community'  prop- 
erty ought  not  be  extended  to  a  disposition 
by  devise.  The  4th  section  of  the  syllabus 
in  Cross  v.  Benson,  68  Kan.  495,  Q\  L.R.A. 
560,  75  Pac.  568,  reads  as  follows:  "Upon 
the  death  of  her  husband  a  wife  may  elect 
to  take  title  under  his  will  to  their  home- 
stead, which  she  continues  to  occupy,  with- 
out subjecting  it  to  the  payment  of  his 
debts."    68  Kan.  496. 

It  was  argued  that  taking  under  the  will 
necessarily  implied  taking  subject  to  the 
debts  of  the  testator  in  view  of  the  statute 
authorizing  one  to  devise  his  lands  subject 
to  the  rights  of  creditors;  but  it  was  held 
that,  while  by  tlie  will  the  title  itself  was 
devised,  and  she  elected  to  take  thereunder, 
there  was  no  hiatus  in  her  occupancy  of  the 
premises  as  a  residence,  and  the  homestead 
privilege  was  not  disturbed  any  more  than 
it  would  have  been  had  her  husband  deeded 
the  lots  to  her  in  his  lifetime,  while  she  was 
occupying  them  as  a  homestead. 

"And  since  the  lots  in  question  were  con- 
tinually impressed  with  the  homestead  in- 
terest of  Sue  S.  Cross  in  the  lifetime  of  her 
husband,  at  the  date  of  his  death  and  dur- 
ing the  following  years  until  her  own  de- 
mise, creditors  enjoyed  no  rights  to  which 
such  lots  were  subject  or  to  which  the  mak- 
ing of  a  will  of  them  was  subject.'' 

In  Compton  v.  People's  Gas  Co.  75  Kan. 
572,  10  L.R.A.(N.S.)  787,  89  Pac.  1039,  hold- 
ing that  the  widow  owning  an  undivided  half 
of  the  homestead  may  lease  her  interest 
subject  to  the  rights  of  those  occupying  the 
premises  as  a  homestead,  it  was  said:  "As 
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was  held  in  Gatton  v.  Tolley,  22  Kan.  678, 
such  sale  or  alienation  is  always  subject  to 
the  right  of  the  heirs  to  continue  to  occu* 
py  the  premises  as  a  homestead  until  the 
widow  marries,  the  youngest  child  becomes 
of  age,  or  the  homestead  is  abandoned."  75 
Kan.   576. 

In  a  note  to  this  decision  found  in  10  L.B. 
A.(N.S.)  787,  may  be  found  numerous  au- 
thorities more  or  less  in  point,  but,  like  oth- 
er decisions  from  other  states,  they  are  so 
dependent  on  local  statutes  as  to  be  of  little, 
if  any,  assistance.  See  Weaver  v.  First 
Nat.  Bank,  76  Kan.  540,  16  L.ILA.(N.8.) 
110,  123  Am.  St.  Rep.  155,  04  Pac.  273, 
already  referred  to.  fVom  these  citations,  it 
is  manifest  that  there  is  evolved  the  settled 
rule  that  a  will  is  not  a  conveyance,  and 
does  not  effect  an  alienation  of  real  estate, 
and  is  not  a  disposal  of  it  in  the  ordinary 
sense  of  the  term.  When,  therefore,  the 
widow  took  under  the  \vill,  she  took  subject 
to  the  husband's  debts  in  case  they  should  be 
kept  alive,  and  occupancy  as  a  homestead 
should  cease.  When  the  children  took  by 
virtue  of  the  same  will,  their  title  was  not 
expanded,  increased,  or  enlarged  over  that 
which  the  widow  acquired  on  the  death  of 
her  husband.  While  if  they  had  been  in  oc- 
cupancy as  a  homestead,  it  would  have  con- 
tinued free  from  their  father's  debts,  it  was 
only  free  while  such  occupancy  should  con- 
tinue, and  no  longer. 

As  to  the  claim  of  ambiguity  and  the  con- 
sequent propriety  of  showing  the  real  intent 
of  the  devisors,  it  must  be  observed  that 
while,  as  stated  in  the  former  opinion,  sup- 
port could  be  found  for  a  different  legal  con- 
clusion touching  the  meaning  of  the  will  as 
drawn,  the  document  is  not  ambiguous,  but 
clearly  within  the  rule  of  construction  al- 
ready announced,  and  hence  there  was  no 
call  and  no  room  for  evidence  explanatory 
of  intention.  Smith  v.  Holden,  58  Kan. 
53t>,  50  Pac.  447;  Holmes  v.  Campbell  Col- 
lege, 87  Kan.  507,  41  L.K.A.(N.S.)  1126, 
125  Pac.  25,  Ann.  Cas.  1014A,  475;  Morse 
V.  Henlon,  07  Kan.  300,  155  Pac.  800. 

The  judgment  is  modified  as  to  the  sus- 
taining of  the  demurrer,  and  the  cause  is 
remanded  for  further  proceedings  in  ac- 
cordance herewith. 

A  rehearing  having  been  granted,  the 
following  response  was  handed  down  on 
March  0,  1018  (102  Kan.  610,  171  Pac. 
773): 

A  rehearing  was  granted  on  the  home- 
stead question  only,  and  for  the  third  time 
this  controversy  has  received  somewhat  un- 
usual attention.  Postlethwaite  v.  Edson,  08 
Kan.  444,  155  Pac.  802,  102  Kan.  104,  ante, 
083,  171  Pac.  760.  The  right  to  will  away 
real  estate  is  not  inherent,  but   is  purely 


a  creature  of  legislation.  The  legislature 
may  give  and  the  legislature  may  take 
away. 

''The  legislature  has  plenary  power  to 
withhold  or  grant  the  right,  and,  if  it  grants 
it,  it  may  make  its  exercise  subject  to  such 
regulations  and  requirements  aa  it  pleases." 
40  Cye.  007. 

When  this  matter  was  attended  to  in  this 
state,  it  was  enacted  that  one  may  give  and 
devise  property  by  will,  "subject,  neverthe- 
less, to  the  rights  of  creditors  and  to  the 
provisions  of  this  act."  Gen.  Stat.  1015, 
§  11,752.  This  is  all  the  power  that  has 
ever  been  given.  The  legislature  has  not 
added  and  the  courts  cannot  add  thereto. 

Section  0  ol  article  15  of  the  Constitu- 
tion sets  apart  certain  property  as  a  home- 
stead which  "shall  not  be  alienated  with- 
out the  joint  o<»i0ent  of  the  hui»band  and 
wife,  when  that  relation  exiata.  .  .  ." 
Section  8  of  the  Descents  and  Distributions 
Act  (Qen.  Stat.  1015,  §  3831)  sets  apart 
one  half  in  value  of  the  husband's  estate  of 
which  the  wife  has  made  "no  conveyance." 
In  Comstock  v.  Adams,  23  Kan.  513,  33  Am. 
Rep.  101,  the  sole  question  for  consideration 
as  expressly  stated  in  the  opinion  was 
whether  a  will  is  a  conveyance  under  the 
section  last  referred  to,  and  after  pains- 
taking consideration  the  court  unanimously 
held  that  it  is  not,  In  Vining  v.  Willis,  40 
Kan.  600,  20  Pac.  232,  the  point  was  whether 
a  will  is  an  alienation  under  the  section  of 
the  Constitution  referred  to,  and  after  a 
still  more  elaborate  discussion  it  was  unan- 
imously held  that  it  is  not,  and  Comstock 
V.  Adams  was  followed  with  approval.  In 
Barbe  v.  Hyatt,  50  Kan.  86,  31  Pac.  604, 
these  two  decisions  were  referred  to  and 
reaffirmed.  The  first  of  these  was  rendered 
in  1880,  the  eeoond  in  1880,  and  the  third 
in  1802,  and  in  all  these  years  neither 
the  people,  the  legislature,  nor  the  oourts 
have  sought  to  change  the  rule  of  property 
thus  embedded  in  the  judicial  system  of  this 
state.  While  loose  expr^sBfofis  touohing 
wills  may  be  found,  in  no  instance  has  this 
court  decided  anything  to  impair  the  force 
of  this  rule.  In  Martindale  v.  Smith,  31 
Kan.  270,  page  273,  1  Pac.  560,  it  was  said 
that  when  death  occurs  the  title  to  the  prop- 
erty of  the  person  dying  must  be  transferreil 
to  some  person ;  that  it  cannot  remain  in  the 
deceased,  and  the  will  simply  designates 
where  the  title  shall  go. 

In  Vining  v.  Willis,  supra,  it  was  said 
that  a  will  never  devests  the  owner  of  his 
property;  that  when  the  testator  dies  the 
devisee  mentioned  in  the  will  takes  the  prop- 
erty by  virtue  of  the  statutes.  "It  would 
not  be  the  will,  however,  but  death  that 
would  take  the  property  from  the  testator; 
and  it  would  be  death,  the  statutes,  and  tho 
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will,  all  operating  together,  that  would 
confer  the  property  upon  the  devisee."  40 
Kan.  Oil. 

Also:  "It  is  not  the  will  alone,  however, 
that  determines  where  the  title  shall  go,  for 
the  will  operating  alone  would  be  powerless. 
It  is  the  w4Il  and  death  and  the  statutes,  op- 
erating together,  that  determine  where  the 
property  shall  go.  Indeed,  it  is  the  statutes 
which  give  force  and  efficacy  to  all."  40 
Kan.  612. 

After  going  over  the  matter  again  at 
length  it  was  said:  "We  think  it  appears 
from  the  statutes  and  from  the  decisions  of 
the  supreme  court  that  the  legislature,  the 
governor,  and  the  supreme  court  hare 
always  been  of  the  opinion  that  the  afore- 
Kaid  constitutional  provision  has  nothing  to 
do  with  the  question  as  to  where  the  title  to 
real  estate  occupied  as  a  homestead  shall  go 
after  the  death  of  the  owner  of  such  real 
estate.  It  is  evident  that  it  has  always  been 
their  opinion  that  the  word  'alienated,*  as 
used  in  said  provision,  means  only  a  passing 
of  some  estate,  title,  or  interest  in  the  home- 
stead from  the  owner  dniring  his  lifetime, 
and  that  it  has  no  reference  whatever  to 
where  his  title  or  interest  shall  go  after  his 
death.  These  statutes  and  decisions  have 
all  the  force  and  effect  of  a  contemporane- 
ous exposition  of  the  true  intent  and  mean- 
ing of  this  constitntional  provision."  40 
Kan.  020. 

A  homestead  always  contemplates  a  place 
for  the  residence  of  a  family,  and  its  char- 
acter, as  exempt  property,  is  derived  only 
from  the  fact  of  such  occupancy.  In  Cross 
v.  Benson,  68  Kan.  495,  64  L.R.A.  660,  75 
Pac.  558,  the  doctrine  of  family  was  ex- 
panded and  applied  to  the  case  of  a  widow 
occupying  the  homestead  after  the  death 
of  her  husband.  This  was  carried  still  fur- 
ther in  Weaver  v.  First  Xat.  Hank,  76  Kan. 
540,  16  L.R.A.(N.S.)  110,  123  Am.  St.  Rep. 
165,  94  Pac.  273,  holding  that  the  homestead 
right  may  persist  in  the  survivor  without 
regard  to  which  held  the  legal  title,  or  the 
time  when  the  indebtedness  to  pay  which  it 
was  sought  to  be  sold  was  incurred.  An- 
other modification  was  made  in  Towle  v. 
Towle,  81  Kan.  G76,  27  L.R.A.(N.S.)  550, 
107  Pac.  228,  two  members  of  the  court  dis- 
senting, wherein  it  was  decided  that  a  sale 
in  partition  is  not  a  forced  sale,  and  that 
distribution  of  the  homestead  may  be  had 
bv  the  adult  children  while  it  is  still  occu- 
pie<l  by  the  widow. 

It  is  now  argued  that  another  enlarge- 
ment should  be  made,  and  that  the  property 
in  this  case  not  claimed  to  have  been  oocu- 
])ied  by  the  present  owners  as  a  homestead 
should  be  deemed  exempt  from  the  debt 
soiijs'bt  to  be  enforced  against  it.  Of  course, 
this  means  a  reversal  of  the  decisions  re- 


ferred to  and  the  establiahmeut  of  the  con- 
trary rule.  It  is  argued  that  creditors 
should  be  construed  to  mean  those  holding 
claims  which  could  in  the  lifetime  of  the 
testator  be  enforced  against  the  property. 
In  other  words,  that  the  power  to  devise 
given  by  the  legislature  does  ndt  mean  sub> 
ject  to  the  rights  of  creditors  generally,  or 
general  creditors,  which  would  be  its  nat- 
ural meaning,  but  subject  only  to  the  rights 
of  what  might  be  called  actual  or  poten- 
tial lien  holders,  such  as  materialmen,  or 
those  holding  claims  for  the  purchase  price. 
But  the  same  legislature  which  thug  restrict- 
ed the  making  of  the  wills  enacted  that  the 
homestead  should  not  be  exempt  from  sale 
for  taxes,  imprisonments,  purchase  price,  or 
liens  given  by  consent  of  both  husband  and 
wife.  Hence  creditors  other  than  these 
must  have  been  meant  w^hen  using  the  phrase 
''subject  ...  to  the  rights  of  credit* 
ors."  Of  course,  the  phrase  does  not  mean 
creditors  whose  eyes  could  not  be  turned 
toward  the  homestead,  for  all  understand  a 
homestead  to  be  exeinpt  from  the  claims  of 
general  creditors.  The  phrase  "subject  .  .  . 
to  the  rights  of  creditors"  must,  according  to 
the  act  on  statutory  construction,  be  con- 
strued according  to  the  context  "and  the  ap- 
proved usage  of  the  language."  Gen.  Stat. 
1915,  §  10,973,  Bubd.  2.  If  only  actual  or 
potential  lien  holders  were  intended,  there 
was  no  occasion  to  use  this  language  at  all» 
because  they  were  already  protected  by  the 
Constitution  and  the  statute  as  above 
shown.  Hence  the  argument  that  only  cred- 
itors who  could  have  looked  to  the  home- 
stead in  the  life  of  the  testator  were  intended 
falls  to  the  ground.  In  Monroe  y.  May,  9 
Kan.  466,  Mr.  Justice  Brewer,  in  speaking 
of  the  homestead  riglit,  said:  "A  nuin  may 
sell  his  homestead,  and  give  good  title,  no 
matter  how  many  judgments  may  be  stand-- 
ing  agaiuHt  him."    9  Kan.  475. 

Again:  "Nor  is  there  anything  in  the 
transaction  of  which  creditors  can  complain, 
or  upon  which  they  can  base  any  equity.  .  .  . 
If  placing  the  title  in  the  wife's  name  had  re- 
moved so  mudi  property  from  tlie  reacli 
of  their  claims,  it  might  give  them  some 
pretense  for  insisting  that  no  more  prop- 
erty should  be  thus  removed.  But  w^here 
the  homestead  is  alike  exempt  whether  in 
the  husband *s  or  wiie^s  name,  we  fail  to  see 
why  placing  it  in  the  wife's  name  gives  tbe 
creditor:^  a  right  to  call  tliat  a  gift  which 
the  parties  made  a  payment."  9  Kan.  476. 

It  is  quite  manifest  that  in  this  discussion 
general  creditors  were  the  ones  referred  to. 
In  C'olby  v.  Crocker,  17  Kan.  627,  the  plain- 
titf,  who  had  loaned  the  owner  $800,  for 
whicli  he  had  no  security,  sought  to  require 
a  mortgagee  to  first  exhaust  the  homestead 
property.      It    was    said:    "Xlie    homestead 
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exemption  laws  provide  in  effect  that  the 
horaestead  shall  be  exempt  from  all  debts 
exeept  for  purchase  money,  taxes,  improve- 
ments, and  liens  given  by  the  consent  of 
both  husband  and  wife.  Now  the  plaintiff's 
flaim  does  not  fall  within  any  of  these  ex- 
ceptions." 17  Kan.  531. 

He  therefore  must  have  been  a  general 
creditor  like  the  plaintiff  in  the  case  before 
us.  In  La  Rue  v.  Gilbert,  18  Kan.  220,  a 
Judgment  was  obtained  against  a  homestead 
owner  whose  family  continue  to  occupy  after 
his  death.  The  liolder  sought  to  require 
the  mortgagee  of  the  homestead  and  otlier 
real  estate  to  exhaust  the  homestead  prop- 
crtv  first.     This  was  refused.     Mr.  Justice 

» 

Brewer  said:  **In  giving  a  mortgage  on  the 
homestead,  the  debtor  waives  this  home- 
stead right,  but  only  to  the  mortgagee,  and 
does  not  thereby  open  the  door  to  other 
creditors,  or  increase  their  equities."  18 
Kan.  222. 

In  Ilixon  v.  George,  18  Kan.  253,  in  dis- 
cussing the  claims  of  creditors  who  ques- 
tioned the  right  of  a  husband  to  purchase 
land  with  his  own  money  and  put  it  in  his 
wife's  name  and  hold  it  as  a  homestead,  it 
was  declared  that  "it  would  have  made  no 
difference  if  the  title  to  the  property  had 
been  taken  in  George's  name,  and  not  in  his 
wife's  name.  In  either  ease,  the  property 
would  have  been  exempt  from  the  claims 
of  any  general  creditor  of  either  George  or 
his   wife."      18    Kan.    268. 

In  Sproul  V.  Atchison  Nat.  Bank,  22  Kan. 
336,  the  court  held:  "It  Is  not  illegal  or 
fraudulent  to  hold  property  in  a  homestead 
exempt  from  the  claims  of  general  creditors; 
and  the  right  of  the  homestead  occupants 
to  so  hold  such  property  is  paramount  to 
any  right  of  any  general  creditor."  Syl.  2. 

In  Long  V.  Murphy,  27  Kan.  375,  it  was 
hold  that  an  insolvent  debtor  having  cred- 
itors pressing  for  the  payment  of  their 
claims  could  not  take  goods  purchased  upon 
credit,  and  exchange  them  for  real  estate, 
and  hold  it  as  a  homestead  against  such  ex- 
isting creditors.  Henderson  v.  Stetter,  31 
Kan.  66,  2  Pac.  849;  Stratton  v.  McCand- 
liss,  32  Kan.  612,  4  Pac.  1018;  Frick  Co. 
v.  Ketels,  42  Kan.  627,  16  Am.  St.  Rep. 
507,  22  Pac.  680;  Emporia  Mut.  Ix)an  & 
Sav.  Asso.  V.  Watson,  45  Kan.  132,  25 
Pac.  586;  Wilson  v.  Taylor,  40  Kan. 
774,  81  Pac.  697;  Battey  v.  Barker, 
(52  Kan.  617,  66  L.R.A.  83,  64  Pac.  79; 
Cross  V.  Benson,  68  Kan.  495;  64 
L.R.A.  560,  75  Pac.  558;  Hopper  v.  Arnold. 
74  Kan.  250,  86  Pac.  469;  Sawin  v.  Osborn, 
87  Kan.  828,  126  Pac.  1074,  Ann.  Caa. 
]014A,  647;  Rose  v.  Farmers  &  M.  Bank, 
<>.">  Kan.  331,  148  Pao.  745;  King  v.  Wilson, 
11.5  Kan.  390,  148  Pac.  752:  Milbcrger  v. 
Veselsky,  97  Kan.  433,  155  Pac.  957 ;  Scott 


T.  Rodgers,  97  Kan.  438,  166  Pac.  961; 
Fredenhagen  v.  Nichols  &  S.  Co.  99  Kan. 
113,  160  Pac.  997 ;  Walz  v.  Keller,  102  Kan. 
124,  169  Pac.  196— all  involved  controveraiei, 
between  homestead  claimants  and  general 
creditors,  and  no  distinction  can  be  found 
between  those  which  did  and  those  which 
did  not  involve  wills.  In  King  v.  Wilson, 
05  Kan.  390,  148  Pac.  762,  this  is  found: 
"Was  it  necessary  for  the  plaintiff  to  allege 
that  the  former  judgment  was  not  for  an 
obligation  contracted  for  the  purchase  of  the 
premises,  or  for  the  erection  of  any  improve- 
ments thereon?  In  suits  for  the  protection 
of  the  homestead  right  it  is  not  necessary  to 
allege  that  the  debt  sought  to  be  enforced 
against  the  property  is  not  embraced  within 
any  of  the  exceptions."     95  Kan.  393. 

In  Cross  v.  Benson,  68  Kan,  495,  84  L.R.A. 
560,  76  Pac.  658,  the  following  is  found: 
"And  since  the  lots  in  question  were  contin- 
ually impressed  with  the  homestead  interest 
of  Sue  S.  Cross  in  the  lifetime  of  her  hus- 
band, at  the  date  of  his  death  and  during; 
the  following  years  until  her  own  demise, 
creditors  enjoyed  no  rights  to  which  such 
lots  were  subject  or  to  which  the  making  of 
a  will  of  them  was  subject."    68  Kan.  506. 

There  can  be  no  question  that  in  this  ex- 
pression general  creditors  were  meant.  The 
trouble  is  that  we  have  no  homestead  in  this 
case, — simply  some  real  estate  which  ceased 
to  be  a  homestead  when  it  ceased  to  be  oc> 
cupied  as  such. 

"The  homestead  interest  is  not  an  estate 
in  land.  .  .  .  It  is  an  exemption  of  land 
under  stated  conditions  if  the  conditions  do 
not  exist,  or  having  once  existed  are  at  an 
end,  the  exemption  ceases."  Ellinger  v. 
Thomas,  64  Kan.  180,  185,  67  Pac.  530. 

If  the  homestead  had  at  anv  time  been 
aljandoned  by  the  widow  of  the  judgment 
debtor  while  such  judgment  was  kept  alive, 
it  would  at  once  have  become  subject  to 
proper  process  for  its  payment.  Had  the 
makers  of  the  will  died  intestate,  leaving  no 
family  in  possession,  the  property  would 
likewise  have  become  subject  to  the  rights 
of  the  judgment  holder.  The  fact  that  the 
will  designated  to  whom  it  should  go  is  now 
souglit  to  be  exaggerated  into  a  continued 
exemption  in  the  hands  of  the  devisee.-. 
There  is  no  potentiality  in  the  oft-used  an  J 
frequently  abused  expression  that  the  eyi' 
of  the  crwlitor  need  never  be  turnetl 
towards  the  honieslead,  to  justify  a  hold- 
ing that  i»roperty  continues  to  be  a  home- 
stead after  it  ceases  to  be  one. 

But  it  is  argued  that  the  will  and  the 
death  and  the  statute  together  vested  tlie 
title  in  the  defendants.  It  certainly  cannot 
be  said  that  the  death  conveyed  any  proper- 
ty to  anyone;  it  simply  removed  the  present 
owner  from  this  life.    Indeed,  counsel  him- 
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self  says  in  his  brief  that  "death  transfers 
nothing."  It  was  long  since  settled  law  that 
the  will  did  not  and  could  not  convev  or 
alienate  the  land.  The  statute  directed  that 
it  should  go  according  to  the  desire  ex- 
pressed in  the  will,  but  only  after  probate 
(Gen.  Stat.  1915,  §  11,784),  and  while 
these  three  insufficient  causes  may  when 
combined  produce  the  effect  of  a  conveyance, 
which  neither  could  do  alone,  there  is  noth- 
ing in  the  situation  to  give  the  will  a 
potency  not  accorded  to  it  by  the  statute. 
While  the  eye  of  the  creditor  need  never  be 
turned  toward  the  homestead  of  the  debtor, 
this  situation  continues  only  so  long  as  it 
is  a  homestead.  The  only  reason  possible 
to  be  advanced  for  having  a  homestead  pro- 
vision is  the  protection  of  the  family,  and 
when,  under  our  recent  decisions,  no  mem- 
ber of  the  family  continues  to  occupy  it, 
the  homestead  character  ipso  facto  ceases. 
When  the  survivor  in  this  case  departed  this 
life,  no  one  was  left  in  possession  claiming 
or  who  could  claim  any  sort  of  homestead 
rights.  The  devisees  took  by  force  of  the 
statute,  which  compelled  them  to  take  sub- 
ject to  the  rights  of  creditors,  who,  having 
kept  their  judgment  alive,  had  a  right  to 
look  at  this  property  as  soon  as  it  ceased  to 
be  a  homestead,  which  it  did  upon  the  death 
of  the  survivor.  While  the  testators  might, 
during  their  occupancy  of  the  homestead, 
have  conveyed  it  away  by  deed,  and  while 
the  creditors  might  not  be  able  to  show  tliat 
they  were  in  any  wise  defrauded  thereby, 
this  was  not  done.  It  could  have  been  done 
regardless  of  this  will  or  any  other  will  that 
might  have  been  drawn,  but  it  was  not  done. 
Instead  of  conveying  the  property  away  the 
owners  and  occupiers  chose  to  exercise  their 
rights  to  designate  where  and  how  it  should 
go  at  their  death, — only  this  and  nothing 
more. 

It  is  said  that  death  is  not  an  abandon- 
ment. Very  well,  but  suppose  the  devisors 
had  died  simultaneously  while  in  possession, 
whose  homestead  would  it  have  been?  It  is 
not  claimed  to  be  the  homestead  of  anyone 
now,  and  it  is  not.  The  theory  is  advanced 
that  by  some  sort  of  inherent  efficacy  the 
will  carried  over  the  exemption  or  the  ex- 
empt quality  of  the  land  to  the  devisees. 
Whyt  Because  a  deed  would  have  done  so, 
forsooth.  But  a  deed  would  have  evidenced 
a  present  and  complete  divestiture  and  in- 
vestiture of  title.  A  will  is  powerless  to  do 
this.  Being  a  mere  creature  of  statute  it 
can  at  the  utmost  result  in  designating  the 
beneficiary  subject  to  the  rights  of  the  credi- 
tors of  the  devisor.  Had  this  will  expressly 
provided  that  it  was  made  subject  to  the 
rights  of  the  devisor's  creditors,  it  would 
simply    have   contained    what   the    statute 
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writes  into  every  will  as  effectually  as  if  in- 
serted by  the  maker  himself. 

"Legatees  succeed  to  the  estate  of  the  tes- 
tator as  beneficiaries  and  objects  of  his 
bounty,  and  have  no  righta  or  equitieB  what- 
ever as  against  creditors  whose  debts  ex- 
isted in  the  testator's  lifetime,  and  this  ap- 
plies even  to  a  legacy  based  on  a  valuable 
consideration.  It  has  even  been  ccmsidered 
that  the  creditors  have  a  lien  on  property 
which  the  testator  has  specifically  devised 
or  bequeathed  by  his  will."     40  Cyc.  2060. 

The  statute  has  not  said  that  the  owner 
of  a  homestead  may  not  convey  it  away  by 
deed.  This  he  may  do,  and  unless  he  there- 
by works  a  fraud  upon  his  creditors,  this 
right  is  in  no  wise  impaired ;  but  the  statute 
has  in  effect  said  that  he  may  not  will  his 
homestead  away  without  preserving  the 
rights  of  his  creditors.  There  is  no  possible 
reason  in  justice  or  equity  why  one  should 
prefer  a  relative  or  a  stranger  who  already 
has  a  homestead  and  who  owes  him  nothing, 
to  a  creditor  lyho  may  have  furnished  him 
the  very  means  of  subsistence  for  years 
without  return. 

The  answer  to  the  contention  that,  if  a 
deed  cannot  defraud  creditors,  a  will  cannot, 
is  that  tlie  one  is  an  inherently  free  act  and 
the  other  a  matter  restricted  and  limited  by 
law  whose  limits  cannot  be  passed  without 
violating  the  law  itself.  The  point  in  Cross 
V.  Benson,  supra,  was  that,  although  tlie 
widow  took  under  the  will  subject  to  the 
righta  of  creditors,  she  could  not  be  ousted 
of  her  occupancy  so  long  as  it  continued, 
because  such  occupancy  was  paramount  to 
her  rights  as  devisee. 

When  the  Constitution  was  framed  and 
adopted,  the  country  was  new  and  land  was 
of  small  value,  but  160  acres  of  land  and 
the  improvements  Chereon  in  nuiny  cases 
now  amount  to  a  fortune  of  many  thousands 
of  dollars.  If  one  owning  such  a  homestead 
now  can,  by  being  the  beneficiary  in  the  will 
of  another  homestead,  hold  such  other  prop- 
erty free  from  the  debts  of  the  testator,  then 
it  would  seem  indeed  that  the  effect,  if  not 
the  object,  of  the  exemption  law,  is  not  to 
protect  the  family,  but  to  defeat  debts. 

The  former  decision  and  opinion  are  ad- 
hered to. 

Porter,  J.,  dissenting: 

A  rehearing  was  granted  on  the  home- 
stead question  only,  and  the  sole  question  is 
whether  under  the  will  the  property  occu- 
pied by  the  testators  in  their  lifetime  as  a 
homestead  passed  to  the  devisees  free  from 
the  debts  of  Willis  Edson.  The  question  now 
under  consideration  has  never  been  square- 
ly before  this  court,  and  we  are  confronted 
at  the  outset  with  the  established  proposi- 
tion of  law  that  the  owner  may  sell  and  con- 
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vey  the  homest6ad« — vulj  even  make  a  traas^ 
tcr  of  the  same,  with  the  avowed  purpose 
of  defeating  his  cre^torsy  and  sueh  sale, 
canveyaace,  or  tramfer  will  not  render  the 
property  liable  for  his  dpbts.  In  other 
worda,  it  is  absolutely  exempts  Hie  c^nsti^ 
tutional  provision  reads:  "A  homestead  .  .  . 
shall  be  exempted  from  forced  sale  under 
any  process  of  law,  and  shidi  not  be  alien- 
ated without  the  joint  consent  of  the  hus- 
band and  wife,  when  that  relation  exists" 
.  .  .  Art.   15,   §   9. 

In  Monroe  v.  May,  9  Eaji.  M6,  it  was  said: 
''The  homestead  is  something  towards  whieh 
the  eye  of  the  crediiwr  need  never  be  turned. 
It  is  an  element  wh^h  may  never  enter  into 
his  calculations  in  his  efforts  to  collect  liis 
debt.  He  may  as  well  ignore  that,  as  he 
does  now  (except  in  eases  of  frauds)  the 
body  of  the  debtor."    9  Kan.  470. 

First,  it  is  insisted  the  o^in  question  in- 
Tolved  is  no  longer  an  open  one  in  this 
state,  for  the  reason  that  in  a  number  ^oif 
well-considered  cases  it  has  been  held  that  a 
will  is  neither  a  *'conv^ance,*'  as  referred 
to  in  the  statute,  nor  an  "aiiemttitm,**  with- 
in the  meaning  of  that  word  as  used  in  the 
homestead  clause  ol  the  Constitution.  Sec- 
ond, it  is  insisted  that  under  the  Statute  ol 
Wills,  the  devisees  in  any  will  take  the  prop- 
erty "subject,  nevertheless,  to  the  rights  of 
creditors."     Gen.  Stat.  1915,  §  11,7^3. 

In  support  ol  the  first  of  these  conten- 
tions, the  cases  of  CSomstock  v.  Adams,  23 
Kan.  513,  33  Am.  Bep.  191,  and  Vining  v. 
Willis,  40  Kan.  609,  20  Pac.  239,  and  other 
cases  following  and  approving  tliem,  are 
relied  upon.  Ther'C  was,  however,  no  prin* 
ciple  of  law  actually  involved  in  the  Corn- 
stock  Case,  the  decision  ol  whieh  settled 
the  question  to  be  determined  here.  The 
statute  there  consideved  was  the  Statute 
of  Descents  and  IHstributions  (Gen.  Stat. 
1915,  §  3831),  giving  the  wile  an  inohoate 
interest  to  the  extent  of  one  half  of  the 
husband's  real  estate  owned  by  him  at.  any 
time  during  the  marriage,  and  particularly 
that  portion  of  the  section  which  reads: 
"that  the  wife  shall  not  be  entitled  to  any 
interest,  under  the  provisions  of  this  sec- 
tion, in  any  land  to  which  the  husband  has 
made  a  conveyanoe,  when  the  wife,  at  the 
time  of  the  conveyance,  is  not  or  never  has 
been  a  resident  of  this  state." 

The  point  decided  was  that  the  will  was 
not  a  "'conveyance"  within  the  meaning  of 
the  statute.  To  understand  the  force  and  ef- 
fect of  the  decision  it  is  necessary  to  re- 
call the  purpose  and  intent  of  the  statute 
which  the  court  was  then  construing.  It 
was  an  early-day  statute,  enacted  to  meet 
peculiar  conditions  then  existing  when  the 
state  was  new  and  was  rapidly  being  settled 
by  men  who  came  from  distant  communi- 


ties, li  was  not  uncommon  then  for  a  per- 
son to  represent  himself  and  to  pass  as  sin- 
gle and  unmarried,  when,  in  fact,  he  had  a 
wife  living  in  some  other  state;  sometimes 
the  separation  resulted  from  hber  refusal  to 
reside  in  Kansas,  sometime  from  other  rea- 
sons. The  purpose  of  the  statute  was  to  fa- 
cilitate the  conveyance  of  land  titles,  and  to 
protect  those  purchasing  land  by  ordinary 
deeds  of  conveyance  executed  by  one  resid- 
ing here  and  claiming  to  be  single  and  iin^ 
married,  but  who  possibly  had  a  wife  living 
somewhere  else.  At  the  time  it  was  enacted 
the  means  of  communication  with  eaatwn 
settlements  and  distant  states  were  slow  and 
uncertain.  There  cannot  be  the  slightest 
doubt  as  to  the  intention  of  the  l^slatnre ; 
it  was  to  relieve  the  purchaser  from  the  diffi- 
culty of  establifiliing  a  negative  fact;  that 
is,  that  the  grantor  had  not  a  wife  living 
elsewhere,  instead  of  at  the  home  of  the 
husband,  where  a  wife  Is  usually  found  re- 
siding. To  have  held  that  the  word  ''cor" 
veyaace"  was  intended  to  embrace  all  kinda 
of  conveyances  and  to  include  a  will  would 
have  been  manifestly  contrary  to  the  spirit 
and  purpose  of  the  statute.  It  could  not 
have  been  the  intention  to  protect  the 
rights  of  devisees  under  a  wiH,  beoauae  they 
need  no  sueh  protecticm,  sinjse  the  Wife  is 
not  a  necessary  party  to  the  husband's  will. 
It  is  manifest  that  the  word  "convegranoe" 
was  employed  in  the  same  sense  ats  tihough 
the  statute  had  been  made  to  read  'Vised  or 
covenant  of  oonveyance"  beeause  the  legia- 
lature  was  enacting  this  particular  elattse 
for  ttie  sole  purpose  of  dispensing  with  the 
necessity  of  the  abaent  wife  joining  in 
the  instrnment.  All  that  was  necessary  im 
the  decision  was  to  dstermiae  whether  the 
statute  00  intended,  or,  on  the  ol^er  hand, 
should  be  construed  as  giving  tha  huafaind 
power  to  exclude  by  will  (to  which  she  had 
not  assented)  the  rights  given  her  In  otlier 
statutes  to  receive  after  his  death  <me  half 
of  kis  property.  While  the  deoiaion  was 
placed  mainly  upon  a  consideration  of  the 
different  manner  in  which  title  paasea  by 
will  and  bp  deed,  and  a  narrow  instead  of 
a  broad  construietion  ol  the  word  "con- 
veyance," nevertheless  the  court  readily 
determined  and  in  piurt  rested  its  decision 
upon  a  consideration  of  the  statute  in  con- 
nection with  the  provisions  in  the  same 
and  other  statutes  intended  to  protect  the 
wife's  rights  in  the  husband's  property, 
and  held  that  the  particular  statute  there 
involved  did  not  give  to  the  huaband  the 
power  "to  exclude  by  will,  against  the  con- 
sent of  his  wife,  her  rigiit  to  receive^  after 
his  death,  one  half  of  his  property,  real  and 
personal,  altiiough  she  may  never  have  been 
a  resident  of  Kansas."  Syl.  ^  3.  The  en- 
tire opinion,  so  far  as  it  bears  upon  the 
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particular  statute,  reads :  "We  do  not  think  ^ 
that  Ira  Gomstock  had  the  power  to  exclude 
by  will,  and  against  the  consent  of  his  wife, 
Avis  F.  Comstoek,  her  right,  after  his  death, 
to  one  half  of  lua  property,  real  and  per- 
sonal, althoiigli  she  may  never  have  been  a 
resident  of  Kansas;  and  we  think  the  stat- 
utes conclusively  settle  this  question.  Sec- 
tions 8,  17»  31  and  32  of  the  act  relating  to 
descents  and  distributions,  Comp.  L<aw6 
1879,  pp.  879,  380,  §§  1  and  36  of  the  act 
relating  to  wills,  Comp.  Laws  1879,  pp. 
1001,  1004.  The  word  'conveyance,'  as 
used  in  the  proviso  of  said  §  8,  clearly  does 
not  include  a  will.  A  will  is  never  a  con- 
veyance. A  eonveyanee  operates  in  the  life- 
time of  the  grantor,  while  a  will  does  not 
operate  until  after  the  death  of  the  maker. 
Of  course,  death  transfers  all  property,  and 
a  will  says  where  it  t^hall  go;  hut  this  does 
not  render  a  will  'a  conveyance*  'which  the 
husband  has  made.'  Tt  is  the  death  that 
transfers  the  property.  BeHdeBy  if  ice 
shauld  hold  th^ii  the  tcill  and  death  taken 
toffetker  cvnstitufe  *conveyance*  *ichirh  ihe 
hMfshand  ha9  made,'  under  said  §  8,  we 
iPMtld  overturn  other  proiHsions  of  the 
^atutee  contained  in  said  §§  17  and  35. 
Thi8  we  oamnot  do.**    23  Kan.  524. 

Section  17  of  the  Statute  of  Descents  and 
Distributions,  to  which  the  writer  of  the 
opinion  referred,  reads:  "The  widow**  por- 
tion cannot  be  affected  by  any  will  of  her 
husband,  if  she  objects  thereto.  .  .  ."  Gen. 
Stat.  1916,  §  3840. 

And  §  35  of  the  act  relating  to  Trills, 
to  which  he  referred,  reads:  "No  man, 
while  married,  shall  bequeath  away  from 
his  wife  more  than  one  half  of  his  prop- 
erty."    Gen.  Stat.  1916,  §  11,790. 

By  way  of  comment,  and  by  what  may 
perhaps  be  called  a  refinement  of  reasoning, 
the  writer  of  the  opinion  drew  a  distinction 
between  a  will  and  a  conveyanoe  generally, 
baaed  upon  the  difference  in  the  manner 
by  which  wills  and  deeds  operate  to  convey 
property.  The  same  process  of  reason- 
ing might  lead  to  confusion  according  to  the 
sense  in  which  the  word  "deed"  is  used,  bv 
which  we  sometimes  mean  the  written  in- 
strument itself,  duly  executed,  but  not 
yet  delivered:  w^ithout  which  it  is  not  in 
one  sense  a  deed,  and  yet  in  one  sense  it 
is.  The  register  of  deeds,  for  example,  may 
be  compelled  at  the  instance  of  a  third  party 
to  record  it  as  a  deed.  lie  has  no  means 
of  determining,  nor  any  duty  to  determine, 
whether  it  has  been  delivered.  When  we 
speak  of  a  deed  as  conveying  property  we 
ussunie  that  the  instrument  was  not  onlv 
executed,  but  was  delivered.  We  might, 
but  seldom  do,  go  furtlier.  and  consider  that 
the  deed  would  not  constitute  a  eonvey- 
anoe   except   by   force   of   law   authorizing 


property  to  be  thus  ti^ne^erred;  and  that 
we  have  a  "statute  of  conveyance,*'  which 
regulates  what  estate  is  conveyed  by  dif- 
ferent kinds  of  deeds.  The  statute  not  only 
provides  what  a  deed  shall  contain,  but 
declares  what  Interest  in  real  estate 
"passes"  or  is  "conveyed"  thereby  (using 
these  expressions  interchangeably  a«  does 
the  Statute  of  Wills).  Nor  would  accuracy 
of  statement  require  us  to  say  that  the  deed 
alone  does  not  convey,  but  that  the  instru- 
ment, together  with  delivery,  and  the  law, 
operating  together,  constitute  it  a  convey- 
ance. After  having  been  f^lly  executed,  it 
may  or  may  not  be  delivered.  That  rest? 
upon  a  contingency.  8o,  whether  a  will 
duly  exectited  shall  remain  unrevoked  is  an 
uncertainty,  which  generally  cannot  be 
known  or  determined  until  the  death  of  the 
testator ;  hut  it  requires  a  refinement  of  rea- 
soning, which  leads  nowhere,  to  say  that  it 
is  the  death  of  the  testator  that  convevs 
the  property,  or  that  it  is  death  and  the  law 
which  operate  as  a  conveyance.  Of  course, 
there  must  be  a  law,  statutory  or  other- 
wise, to  enable  the  testator  to  dispose  of  his 
property  by  will,  just  as  it  required  a  law 
to  enable  him  to  own  it  and  manifest  do- 
minion over  it  in  the  first  place.  The  will 
cannot  and  was  not  intended  to  take  effect 
until  the  death  of  the  person  who  executed 
it.  His  death  waft  certain;  the  time  when 
it  should  occur  was  uncertain.  When  death 
occurred  the  will  operated  as  a  conveyance 
of  the  property  to  the  devisee.  In  abstracts 
of  title,  as  well  as  in  common  parlance  and 
in  judicial  deciaimis,  it  ia  said  that  prop- 
erty passed  by  the  wiM,  not  by  any  statute,, 
not  by  death,  but  bv  the  will ;  and  its  terms 
are  often  pondered  and  considered  by  the  le- 
gal profession  and  by  the  courts^  in  an  effort 
to  discover  what  the  testlitor  intended  to 
convev. 

The  court  considered  all  parts  of  the  par- 
ticular statute  in  connection  mth  otiier 
statutes  and  construed  them  in  pari  ma- 
teria, in  order  to  give  all  of  them  force  and 
effect,  if  possible.  State  v.  Young,  17  Kan. 
414;  In  Re  Hall,  38  Kan.  670,  17  Pac.  «49; 
Wenger  v.  Taylor,  39  Kan.  754,  18  Pac. 
911;  Gilbert  v.  Craddock,  67  Katt.  346,  72 
Pac.  869.  Another  rule  of  construction 
which  if  followed  would  have  led  the  court 
to  the  same  result  is  that  the  meaning  of  a 
statute  is  to  he  derived  from  its  general 
terms  and  manifest  purpose  (Gleason  v. 
Sedgwick  County,  92  Kan.  632,  636,  141  Pac. 
584)  ;  and  another  rule  equally  applicable 
is  that  a  thing  which  is  within  the  letter, 
but  not  within  the  manifest  spirit,  of  the 
act,  is  not  in  contemplation  of  the  law. 
Indeed,  the  second  ground  upon  which  the 
decision  was  rested  is  itself  conclusive, 
and   in   my   opinioir  more   in   accord  with 
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ttmud  TfaMsing  iktok  the  ftr^t.  The  tUte 
meat  in  the  opinion  tiiat  "a  will  is  never 
a  cenveyanee"  was  not  necessary  to  the  opin- 
ion, nor  was  it  an  accurate  statement  of  the 
law.  That  the  word  ^conveyance**  was 
Ij^iven  in  the  opinion  a  technical  and  re^ 
stricted  meaning  is  quite  clear,  because  ol 
the  express  language  employed  by  the  legis- 
lature in  the  Statute  of  Wills,  and  the  lan- 
guage used  by  the  court  in  numerous  dpct- 
eions  in  which  it  has  been  declared  that  a 
will  does  "oenvey"  property  and  is  a  "con- 
vet^oMce."'  For  instanoe^  Hm  finit  eec- 
tion  oif  the  Statute  of  WilU  authoriases  the 
owner  ol  real  estate  to  ''give  and  devise  the 
same,  to  any  person  by  last  will  and  testa- 
ment." Gen.  Stat.  1016,  %  11,758.  Section 
S3  provides  that  the  wiU  is  not  ''effectual 
to  pass  real  or  personal  eetate**  <Gen.  Stat. 
1915,  §  11,784),  unless  admitted  to  probate 
or  recorded.  In  f  57  of  the  eUtute  the  legis- 
lature expressly  conetrues  a  will  t4»  be  a 
^tHWiuej^fice."  The  section  reads:  "When 
lands,  tenements,  or  hereditaments  are  given 
by  will  to  ahy  person  lor  his  life,  and  after 
his  death  to  his  heirs  in  lee,  or  by  words 
to  that  effect,  the  eonMyoffoe  shall  be  con- 
strued to  vest  an  estate  lor  life  only  in 
such  part  taken,  and  a  remainder  in  fee 
simple  in  his  heirs.*'  Oen.  Stat.  1915, 
§  11,808. 

Section  59  reads:  "Every  devise  of  real 
property  in  any  will  shall  be  construed  to 
convey  all  the  estate  of  the  testator  therein 
which  he  could  lawl^lly  devise,  unless  it 
shall  clearly  appear  by  the  will  that  the 
testator  intended  to  cotwe^  a  less  estate." 
Gen.  Stat.  1915,  §  11,810. 

In  Bennett  v.  Hutchinson,  11  Kan.  398, 
Mr.  Justice  Brewer,  after  quoting  the  fore- 
going prevision  of  the  statute,  said:  "It 
pTovides  simply  a  rule  ol  construction.  It 
is  like  the  clause  in  §  2  of  the  act  concern- 
ing conveyances.  Its  purpose,  as  all  law- 
yers know,  was  to  avoid  the  Irequent  contro- 
versies at  the  common  law  as  to  whether 
a  devise  passed  only  the  life  estate  or  a  fee 
simple."  11  Kan.  411. 

In  wnmerous  other  sections  (35,  64,  68) 
of  the  Statute  ol  Wills,  the  will  itsell  is 
spoken  of  as  passing  the  title.  In  Niquette 
T.  Greon,  81  Kan.  669,  584,  106  Pac.  270, 
it  was  held  that  §  S3  of  the  Statute  of  Wills 
**refers  to  wills  generally  which  themselves 
pass  title."  In  Holt  v.  Wilson,  82  Kan.  268, 
108  Pac.  87,  it  was  said:  **Where  property 
is  given  in  clear  language  suffioient  to  con- 
rey  on  ab»>H$ie  fee,  the  interest  thus  given 
shall  not  be  taken  away,  cut  down,  or  dimin- 
ished by  any  subsequent  vague  and  general 
expressions."    82  Kan.  273. 

In  Breen  v.  Davies,  94  Kan.  474,  146  Pac. 
1147,  it  was  held  that  "the  word  'devi5»e'  is 
used  in  its  popular  sense,  and  relates  to  the 


disposal  ol  personalty  as  well  as  real  es- 
Ute."     SyL  1. 

There  is  not  mucih  force  in  the  snggestiml 
that  the  Gomstock  Case  adopted  a^  rule  of 
construction  which  must  be  reigarded  a^ 
binding  because  the. legislature  has  all  these 
years  permitted  it  to  remain  unchanged. 
The .  legislative  declaration  that  *'a  will  is 
a  conveyance,  and  does  convey,"  has.  also 
remained  unchanged,  and,  as  already  noted, 
has  often  received  the  sanction  of  this 
court. 

The   opinicm   in   the   oass   ol  Yining  t. 
Willis,  40  Kan.  609,  20  Pae.  232,  was  also 
written  by  Justice  Valentinei  and  he  quoted 
with  approval  much  ol  the  comment  of  the 
former  in  reelect  to  tiie  manner  in  whieh  a 
will  operates,  1^  force  of  death  and  the 
statutes,  to  di^ose  of  property.    The  only 
question   involved,   however,  was  the  cam- 
structifMi  ol  the  word  "alienation,"  as  used 
in  the  hmnestead  provisions  of  the  Consti- 
tution, which  deehunes  that  the  "homestead 
.    .    .    shall  not  be  alienated  without  the 
joint  consent  ol  husband  and  wile."     The 
title  to  the  homestead  in  that  case  was  in 
Mrs.  Vining.     Tlie  land  was  occupied  by 
hersell   and   husband   as   their   homestead. 
She  died  leaving  no  children,  and  left  a  will 
devismg  one  hall  of.  the  land  to  the  defend- 
ants.    The  husband    sued    to    recover  the 
property,  claiming  the   will  was  void   be- 
cause it   amounted   to^  an   ""^ienativn'   of 
the   homestead   without  lua   joint  oonsent. 
The  syllabus,  after  stating  the   facts,  de- 
dares  the  law  to  be  that  she  could  by  will 
and   without  the  consent  of   her  husband 
devise  a  one-half  or  ^ny  less   interest  in 
the  land  to  a  third  person,  so  that  such  a 
third  person  takes  the  interest  thus  devised. 
This  was  all  that  was  decided,  and  it  was 
only  necessary  to  give  a  restricted  im  place 
of  a  broad,  general  meaning  ol  the  word 
''alienation,"  as  used  in  the  Constitution. 
Of  course,  the  owner  of  the  land  comprising 
a  homestead  may  dispose  of  it  by  will  the 
same  as  any  other  property  he  owns,  and 
it  would  be  absurd  to  contend  that  he  can- 
not.   The  Statute  of  Wills  gave  Mrs.  Vining 
the  power  to  bequeath  away  from  her  hus- 
band one-hall  ol  her  property. 

The  supreme  court  of  Illinois  had  occa- 
sion to  consider  the  same  question,  and 
readily  disposed  ol  the  contention  by  hold- 
ing it  to  be  "preposterous"  to  say  that  the 
word  "alienation"  in  a  homestead  exemp- 
tion law  was  intended  to  be  used  in  its 
broadest  sense  and  to  include  a  disposition 
by  will.  In  the  opinion  it  was  said;  *'It 
[alienation]  must  mean  a  transfer  or  con- 
veyance; such  a  one  as  the  signature  and 
acknowledgment  of  a  party  are  proper  to  ef- 
fect, as  the  law  requires  those  acts  as  con- 
ditions to  the  alienation  ol  the  homestead. 
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If  the  homestead  6zei»pitioii  applies  to  the 
case  of  the  descent  of  property,  then  it  maj 
be  released  in  the  uode  provided  by  the 
statute^as  the  act  contemplates  that  it  may 
be  released.  But  it  would  be  preposterons 
to  suppose  the  legislature  intended  any 
euch  thii^  as  that  the  'signature  and  ac- 
knowledgment ol  the  wife'  should  apply 
to  the  case  of  the  operation  of  the  law  of 
descent.  Turner  t.  Bennett,  7^  lU.  263, 
267. 

In  the  Vining  Case  the  court,  after  refer- 
ring to  the  Statute  oi  Wills  and  constru- 
ing it  in  connection  with  the  homestead 
provision,  very  properly  gave  a  restricted 
meaning  to  the  word  ''alienation."  The 
opinion  expressly  states  that  the  wovd 
sometimes  is  used  in  a  broader  sense  so  as 
to  ''include  the  transfer  of  property  by  will 
and  death  and  the  statutes;  and  perhaps 
this  use  of  the  word  in  such  a  case  is  not 
inaccurate^"  40  Kan.  614.  The  courts  difSer 
up<m  the  question  whether  the  word  "alien- 
ation" properly  includes  a  U'ansfiar  by  will 
or  devise.  In  Lane  v.  Maine  Mut.  F.  Ins. 
Ca  n  Me.  44,  48,  28  Am.  Dec.  15(H  it  was 
said :  "The  word  'alien'  or  'alienate*  extends 
not  osily  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law.  A  transfer  of 
title  by  devise  .  .  .  would  be  as  teoh- 
nically  an  alienation  as  a  transfer  by 
deed." 

To  the  same  effec)^,  see  Burbank  v.  Rock- 
inghan  Mvt.  F.  Ins.  Co.  24  N.  H.  660, 57  Am. 
Dec.  300.  The  correct  rule  of  construction, 
and  one  upon  which  tfaa  decision  in  Vimuig 
V.  Willis,  supra,  was,  in  part,,  rested,  may 
be  stated  substantially  as  follows:  The  word 
"alienable"  ntay  be  broad  enough  to  in- 
clude dispositions  by  will,  when  not  other- 
wise retirained  by  the  eonteoit.  But,  where 
iise4  iai:  the  same  ccmaeetion  with  respect  to 
the  joint  consent  of  husband  and  wife,  it 
cannot  he  said  that  it  was  intended  to  em^ 
braoe  testamentary  dispoeitioias.  See  Bour 
vier*s  Law  Diet,  and  caass  cited. 

We  ass  not  conoevned  in  the  present  case, 
however,  with  the  definition  of  the  word 
"alienation,"  and  what  I  have  said  with  re- 
spect ta  the  case  of  Vining  v,  WiUia,  supva, 
is  merely  to  demonstrate  that,  although  it 
has  beai  relied  upon  ba  an  authority,  and 
although  it  approved  and  followed  seme  of 
the  dictum  in  the  Comstock  Case,  the  deci- 
sion itself  determined  nothing  involved  in 
the  question  now  under  consideration.  It 
is  said  that  we  have  no  homestead  quea- 
tioa  h»TB  beoause  the  defendants  neitiier 
occupy  the  premijses  nor  claim  a  homestead 
rt^t  in  themselves*  However,  we  have  a 
most  important  question  to  determine  for 
the  first  time,  which  affects  the  character 
and  extent  of  the  homestead  right  under  the 
Constitution,  and  in  determiiiing  it  wo  must 


not  lose  Bight  of  the  long-settled  policy  of 
this  court  that  the  Homestead  Law  muat  be 
liberally  construed  lor  the  purpose  of  carry- 
ing into  effect  its  beneficent  provisions. 
Has  the  owner  the  right  freely  to  dispose 
of  it  released  from  the  daiuM  of  general 
creditors,  or  is  his  right  to  dispose  of  it 
free  from  the  claims  <^  general  creditors 
restricted  to  a  conveyance  by  deed,  which 
must  take  effect  in  his  lifetime  and  be 
accompanied  by  a  surrender  of  posses- 
sion and  an  abandonment  ol  the  prem- 
ises as  a  homestead?  It  is  conceded  that 
he  has  the  right  to  dispose  of  it  in  any 
manner  he  may  see  fit  during  his  occu- 
pancy; that  he  may  sell  or  give  it  away; 
that  he  may  do  this  with  the  avowed  pur- 
pose to  prevent  hia  general  creditors  from 
ever  obtaining  any  liens  upon  it;  and  that  a 
deed  of  conveyance  will  have  that  effect. 

The  constitution  iteelf  places  no  restric- 
tion upon  the  owner's  right  to  dispose  by 
will  of  the  property  held  as  a  homestead. 
Indeed,  the  Constitution  does  not  in  express 
terms  declare  that  he  may  sell  and  convey 
it  free  from  the  liens  of  general  creditors, 
but  that  is  the  construction  the  court  has 
always  given  to  the  Constitution.  The  pro- 
vision is  that  tlie  joint  consent  of  the  hus- 
band and  wife  is  necessary  to  alienate  or 
convey  the  homestead  when  that  relation 
e»usta.  There  is  no  question  here  ol  alien- 
ation without  joint  consent,  because  the 
will  under  which  the  defendants  acquired 
the  projperty  was  a  joint  and  mutual  will 
executed  by  the  husband  and  wife.  There 
being  no  restriction  in  the  Constitution  as 
to  the  method  by  which  a  homestead  may 
be  conveyed  or  difl|K)Bed  of,  how  ^oald  the 
Constitution  be  construed  in  determining 
whether  the  homestead  guaranty  includes 
the  right  to  dispose  of  the  property  occu- 
pied as  a  homecrt^ad  by  will  ct  devise?  I 
think  thia  can  be  readily  answered  by  ref- 
erence to  a  few  fundamental  rules  of  oon- 
fltvuction  which  the  authorities  agree  may 
pnoperly  be  applied  in  order  to  interpret 
the  meaning  of  constitutional  provisions. 

"It  is  a  fundamental  canon  of  construc- 
tion that  a  Constitution  should  receive  a 
liberal  interpretation,  especially  with  re- 
spect to  those  provisions  which  were  de- 
signed to  safeguard  the  liberty  and  security 
of  the  citizen."  6  R.  C.  L.  §  44,  citing  Prigg 
V.  Pennsylvania,  16  Pet.  539,  10  L.  ed.  1060. 
and  other  cases. 

"A  constitutional  guaranty  of  the  enjoy- 
ment of  life,  liberty,  and  property  oanries 
vHth  i4  all  thai  effectuates  and  renders 
complete  the  w^eatrained  enjoyment  of 
that  guaranty:*    6  R.  C.  L.  §  243. 

"Another  important  canon  of  construction 
of  a  similar  nature  which  is  frequently  ap- 
plied to  Constitutions  is  that  the  liouta* 
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tions  of  A  power  hmftiah  a  Btrong  argu- 
m^mt  in  lavor  of  the  existence  of  tkat 
power/'  cftting  Oibboas  y.  Ogden,  9  Wfaueat. 
1, «  L.  ed.  23,  6  R.  C.  L.  §  43. 

la  tlie  same  section  it  is  said  that  *'mm 
esception  of  say  particular  case  presup- 
poses that  all  those  which  are  not  included 
in  snch  exception  are  embraced  within  the 
terms  of  a  general  grsnt  of  prohibition. 
The  rule  is  likewise  well  est8i>Ushed  that 
where  no  exception  Is  made  in  tearms,  none 
will  be  made  by  «srs  implication  or  con- 
stmotioB." 

Applying  these  general  rules  of  c(»strue- 
tion,  it  is  plain  that  in  one  respect  alone 
does  the  Constitution  limit  the  power  of  the 
owner  of  the  homestead  as  to  its  disposi- 
tion. The  express  exception  relates  to  one 
particular  matter.  The  owner  may  not 
alienate  the  property  without  the  joint  con- 
sent of  the  husband  and  wife  while  that  re- 
lotion  exists.  All  the  other  powers  and 
rights  which  the  owner  has  in  the  home- 
stead and  which  ''are  not  included  in  snoh 
exception''  the  owner  still  possesses,  in- 
cluding the  valuable  right  to  dispose  of  it 
in  any  of  the  recognised  methods  by  which 
the  owner  oan  convey  or  dispose  of  his  real 
estate. 

Sinoe  the  Constitution  places  no  restric- 
tion upon  the  right  to  convey,  and  contains 
no  limitation  as  to  the  method  by  which  the 
land  ma^  be  disposed  of,  the  legislature  is 
powerless  to  create  sueh  restriction  or  linir 
itation.  Because  the  Statute  of  Wills  de- 
clares that  the  owner  of  property  shall  have 
the  right  to  give  or  devise  the  same  to  any 
person,  ^'subject,  nevertheless,  to  the  rights 
of  creditors,"  it  is  argued  that  the  power 
thus  to  convey  is  created,  coupled  with  a 
limitation  or  restriction  which  applies  to 
the  right  an  owner  of  land  comprising  a 
homestead  has  to  convey  it  by  a  will.  But, 
if  we  were  to  give  the  coastruetion  con- 
toided  for  to  the  language,  "subject,  never- 
theless, to  the  rights  of  creditors,"  still  if 
there  was  included  in  the  homestead  gnar- 
anty  the  right  of  the  owner  to  dispose  of  it 
by  any  of  the  recognized  methods 
by  which  the  owner  may  dispose  of  real 
estate,  then  the  legislature  may  not  restrict 
the  right.  As  said  in  Cross  v.  Benson,  68 
Kan.  495,  506,  64  L.R.A.  560,  76  Pac.  558, 
*it  oan  only  be  replied  that  the  Constitu- 
tion is  the  paramount  law,  and  its  man- 
dates must  be  obeyed."  la  the  opinion  in 
that  case  it  was  said  in  reference  to  the 
power  of  the  legislature  to  rs^riot 
the  homestead  right  by  the  provisions  of  the 
Statute  of  Descents  and  Distributions,  or  by 
the  Statute  of  Wills:  "It  is  further  claimed 
that  the  taking  of  title  under  the  will  of  a 
homestead  owner  necessarily  abrogates  the 
homestead    right,    because   a   person    must 


deviae  his  lands  'subject,  nevertheless,  to  the 
rights  of  creditors.'  Gea.  Stat.  1901,  $ 
7937.  This  proposition  ignores  the  persist- 
ence of  the  exemption  from  forced  sale, 
independent  of  changes  in  the  title  already 
illustrated  in  the  ease  of  descent.  In  this 
case  Sue  S.  Cross  occupied  the  lots  in  ques- 
tion as  a  residence  and  as  the  family  of  the 
otraer,  H.  C.  Cross.  By  the  will  of  the  own- 
er the  title  was  devised  to  her  and  she 
elected  to  take  under  the  will.  But  there 
was  no  hiatus  in  her  occupation  of  the  prem- 
ises as  a  residence  and  as  the  family  of  H. 
C.  Cross.  The  homestead  privilege  was  no 
more  disturbed  than  it  woukl  have  been  had 
H.  C.  Cross  deeded  the  lots  to  his  wife  in 
his  lifetime  and  while  she  was  occupying 
them  as  a  homestead.  .  .  .  And  since 
the  lots  in  question  were  continually  im- 
pressed with  the  homestead  interest,  of  Sue 
S.  Cross  in  the  lifetime  of  her  husband,  at 
the  date  of  his  death  and  during  the  follow- 
ing years  until  her  own  demise^  creditors 
enjoyed  no  rights  to  which  such  lots  were 
subject,  or  to  which  the  making  of  a  will 
of  them  was  subject."    66  Kan.  506. 

The  opinion  in  Cross  v.  Benson,  written 
by  Mr.  Justice  Burch,  has  received  recogni- 
tion by  other  courts,  text-writers,  and  an- 
notators  as  a  leading  case.  *  It  is  reported 
in  64  L.R.A.  560,  and  is  cited  in  21  Ann. 
Cas.  248,  in  a  note  on  "The  right  to  make 
testamentary  disposition  of  homestead" 
wherein  it  said:  "The  power  of  the  owner 
of  a  homestead  to  dispose  of  the  same  by 
his  will  depends  in  most  instances  on  the 
statutes  of  the  particular  state  creating 
the  homestead,  since  those  Ht4ttutes  usu- 
ally contain  either  an  express  prohibition 
against  such  testamentary  disposition,  or 
other  provisions  which  are  held  to  exclude 
the  exeircise  of  such  power.  In  the  absence 
of  a  provision  of  this  nature,  either  in  the 
Constitution  or  statutes  of  the  state,  it  is 
generally  held  that  an  owner  may  make  a 
testamentary  disposition  of  his  homestead." 

It  is  cited  in  13  K.  C.  L.  647,  in  support  of 
the  rule  that  the  use  of  merely  formal 
phrases  "will  not  make  a  devise  of  a  home- 
stead subject  to  the  payment  of  the  testa- 
tor's debts.  To  do  this,  the  language  em- 
ployed must  be  unequivocal  and  imperative." 
The  supreme  court  of  Minnesota  cites  Cross 
v.  Benson,  in  Larson  v.  Curran,  121  Minn. 
104,  44  L.R.A.  (N.S.)  1177,  140  N.  W.  337. 
There  it  was  held  that,  where  a  decedent 
leaving  no  surviving  spouse,  child,  or  issue 
of  deceased  child,  disposes  of  his  homestead 
by  his  last  will,  the  devisee  takes  it  free 
from  claims  of  creditors  of  the  decedent, 
unless  the  testator  clearly  indicates  an  in- 
tention that  the  homestead  shall  be  liable 
to  the  payment  of  his  debts;  and  a  general 
direction  by  the  testator  in  the  will  to  pay 
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Ml  Ills  just  dobts  out  of  his  estate,  followed 
hy  the  devise  of  the  residue,  is  not  sufficient 
to  indicate  such  intention.     The  Minnesota 


The  advancing  poKoy  of  modem  courts  in 
construing  the  rights  of  the  omrner  of  a 
homestead  was  thus  referred  to  in  the  opin- 


court  had  previously,  in  Eckstein  v.  Radl,  ion:  "The  history  of  the  oonsiitutional 
72  Minn.  95,  76  K.  W.  112,  held  tliat  "a  and  statutory  provisions  in  this  state  in  re- 
testamentary  disposition  of  ttke  statutory  gnrd  to  the  extent  and  character  of  the 
homestead,  assented  to  in  writing  by  a  sur-  |  homestead  exemption  shows  a  steadily  ad^ 
viving  husband  or  wife,  will  not  render  the  vaneing  policy  in  favor  of  the  debtor,  his 
property  liable  to  the  satisfaction  of  the  family,  and  his  grantee  or  devisee.  .  .  . 
debts  of  the  testator.*'  ;  The  whole  trend  of  legislation  on  the  sub- 


ject of  the  descent  of  the  homestead  free 
from  debts  is  indicative  of  a  policy  that 
creditors  of  the  deceased  shall  have  no  re- 


in that  case  the  court  said:  "We  quite 
agree  with  the  trial  court  that  the  devise 
of  a  homestead  does  not  render  it  subject 
to  any  liability  for  the  payment  of  a  devis-  oourse  to  the  homestead,  unless  the  debtor 
or's  debts.  When  living,  the  owner  may  sell  leaves  no  spouse  or  children,  amd  either 
and  convey  the  homestead,  or  he  may  mabe  fMtkes  no  devise  thereof,  or  elearly  indicates 
ft  fraudulent  transfer  of  the  same,  and  such  an  intention  to  make  a  devise  thereof  sub- 
sale,  conveyance,  or  transfer  does  not  render  jeot  to  the  claims  of  his  eredttors.  The  gen- 
the  property  liable  for  his  debts.  It  is  ab-  eral  rule  is  that  only  property  of  the  de- 
Bolutely  exempt.^'  72  Minn.  96.  <  cedent  that  was  unexempt  in  his  lifetime  is 

At  the  time  the  Eckstein  Case  was  de-  after  his  death  subject  to  his  debts,  .  .  . 
cided,  the  first  section  of  the  Minnesota  and  that  a  general  direction  in  the  testa- 
Statute  of  Wills  was  broader  than  ours.  '  tor's  will  to  pay  debts  out  of  his  estate. 
It  read:  "Any  person  of  full  age  and  sound  whether  it  precedes  or  follows  in  the 
•mind  may  dispose  by  will  of  all  or  any  part  will  a  devise  of  the  exempt  property. 
of  liis  property  subject  to  the  payment  of  his  .  does  not  have  the  effect  of  charging  the 
debts.  .  •  **  Gen.  6tat.  (Minn.)  1894,  homeet^ad  with  the  payment  of  debts. 
§  4423.  The  case  ot  Cross  v.  Benson,  pre- 

Ours  reads,  "subject,  nevertheless,  to  the  !  viously  cited,  is  strongly  in  point,  and 
rights  of  the  creditors."     In  the  later  case    not  distinguiskmble  from  the  ease  at  bar. 


of  Larson  v.  Curran,  supra,  it  was  said: 
**That  the  homestead  of  the  decedent  is  not, 
after  his  death,  occupied  as  a  homestead  by 
a  member  of  his  family  entitled  to  occupy 


.  .  .  The  fact  that  in  Cross  v.  Benson 
there  was  a  wife  and  children  to  whom  the 
homestead  would  have  descended  in  the 
absence  of  a  will  is  not  sufficient  to  dia- 


it  as  such,  does  not  affect  its  character  as  tinguish  that  case  from  this  in  principle,  or 
being  exempt  from  liability  for  the  dece-  '  to  detract  from  its  authority."  121  Minn, 
dent's   debts."     Syl.    6.  109,  110. 

It  was  further  said  in  the  opinion:  "As  In  Wisconsin  the  homestead  may  be  de- 
stated  by  the  appellant,  the  only  question  !  vised.  Johnson  v.  Harrison,  41  Wis.  381 : 
on  this  appeal  is  whether,  under  the  will  of  '  Albright  v.  Albright,  70  Wis.  528,  3«  N. 
decedent,  the  property  occupied  by  him  in  i  W.  254;  Whitmore  v.  Hay,  86  Wis.  240,  39 
his  lifetime  as  a  homestead  passed  to  re-  Am.  St.  Rep.  838,  56  N.  W.  708.  In  Myers 
spondent  free  from  the  debts  of  decedent.  |  v  Myers,  89  Ky.  442,  12  S.  W.  933,  it  was 
This  is  a  question  of  the  intention  of  tes-  j  held  that  a  testator  may  will  his  home- 
tator  as  expressed  in  his  will.  That  he  had  |  stead  and  invest  the  devisee,  though  such 
the  right  to  give  up  his  homestead  to  hie  i  devisee  may  be  his  wife  or  child,  with  the 
creditors,  there  can  be  no  doubt.  But  he  title  the  same  as  he  could  do  by  deed,  and 
had  the  right  to  devise  the  homestead,  and  that  the  property  would  not  be  subject  to  his 
tlic  devisee  would  take  It  free  from  the  <i*bts.  This  was  followed  and  approved  in 
claims  of  his  creditors.  .  .  .  Eckstein  Pendergeet  v.  Heekin,  94  Ky.  384,  22  8.  W. 
V.  Uadl,  72  Minn.  95.  75  N.  W.  12.     It  is  '  ^^^      The  court  of  appeals  of  Kentucky  in 

probably  correct  that  an  intention  to  devise  I  5^**^"*?^^^^^:;  !,  ^^^J'^^Y^^^'  ^?  J^ '  ^' 
the  honicstead  will  not  bo  presumed  when  j  f^;  ^  14,  317  67  S.  W  234,  an  opinion  fol- 
^,      ,         .    .  .1  J.        ...        XI         *    X      lowing  the  other  cases  said:  "And  we  see  no 

the    law    forbids    a    disposition    tliereof    to  !  "      .      ,         ^  .    ,  *•     n     xu 

,  .  ,   ^,  *^     ,  ^  ,    ,  '  reason  why  he  mav  not  do  practically  the 

which  the  surviving  spouse  has  not  absented  '  ^^^  ^.  ^  ^ui 'because  his  creditor  are 
in  writing,  or  when  there  are  children  to  prejudiced  in  one  state  of  case  no  mare  than 
.whom  it  would  descend  in  the  absence  of  a    j,j  ^j^^  other." 

Revise.  But  when  there  is  no  surviving  !  oross  v.  Benson  lias  been  cited  and  ap- 
spouse,  and  no  surviving  children,  or  issue  proved  in  more  than  a-doien  instances  in 
of  deceased  childjren,  there  is  no  reason  to  i  our  own  dixjisions;  and  it  furnished  the 
adopt  a  strained  construction  of  the  will  in  basis  for  the  decisions  in  Weaver  v.  First 
order  to  arrive  at  a  conclusion  that  the  Nat,  Bank,  76  Kan.  540,  16  L.R,A,(X.S.) 
homestead  ia  not  devised."  121  Mian.  106,  1 110^  123  Am.  St.  Rep.  153,  94  Pac.  273,  in 
107.  >  which   the  case  of  Ellinger  v.  Thomas,  64 
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Kao.  180)  67  Pae.  629,  was  overruled.  Ib 
that  case  Mre.  Weaver  elected  to  take  under 
the  will  of  her  hueband  devising  a  liie  ia- 
ierest  in  the  homeetead  to  her,  and  it  was 
held,  following  the  doctrine  of  Crosa  v. 
Benson,  that  she  held  the  property  exempt 
«kj[:ainst  her  own  creditors  as  well  as  against 
the  creditors  of  her  husband's  estate,  and 
in  the  opinion  it  was  said:  *' Where  the 
property  is  sought  to  be  taken  to  satisfy 
her  debt,  she  must  be  deemed  to  be  herself 
the  owner." 

The  opinion  commented  upon  the  fact  that 
the  Constitution  does  not  in  terms  declare 
that  the  homestead  exemption  shall  survive 
the  dissolution  of  the  familv,  but  it  was 
held  that  the  policy  of  the  homestead  law 
justified  the  court  in  giving  that  construc- 
tion to  the  oonstitutional  provision.  Our 
Homestead  Law  has  been  oonstrned  as 
giving  to  the  owner  the  right  to  deal  with 
it  as  exempt  property,  something  to  which 
the  eye  of  the  creditor  that  is,  the  general 
creditor,  ''need  sever  turn."  The  owner 
may  sell  and  dispose  of  the  homestead;  he 
may  make  a  gift  of  it  to  another,  aad  the 
one  to  whom  the  title  is  given,  or  who  be- 
comes the  purchaser,  takes  it  free  from  the 
claims  of  the  general^ creditors.  The  Con- 
sitution  does  not  in  express  terms  give 
the  owner  the  right  to  s^l  and  convey  it 
free  from  the  claims  of  general  creditors; 
neither  does  it  in  terms  declare  that  the 
exemption  shall  survive  the  dissolution  of 
the  family,  but  by  the  aid  of  a  liberal  in- 
terpretation we  have  held,  that  these  rights 
Are  as  ihrmly  embedded  in  the  provisiim  as 
though  they  had  been  expreaely  declared. 
l^Coreover,  why  should  it  be  held  that  the 
proviso  in  §  1  of  ik»  Statute  of  Wills 
anthoriaing  an  owner  of  real  estate  to  de- 
vise it  to  another,  ''subject^  nevertheless, 
to  the  rights  of  creditors,"  was  intended 
to  restrict  the  right  of  the  owner  of  a  home* 
stead  in  devising  it,  and  to  save  the  rights 
of  general  cifeditoirsr  It  is  certainly  as 
fair  an  inference  from  the  language  used 
that  the  intention  was  to  make  merely  a 
general  proviso,  saving  whatever  rights 
creditors  might  have  to  look  to  the  home- 
stead. The  Constitution  had  already  put 
creditors  into  two  classes  with  respect  to 
the  homestead,  and  declared  that  only  those 
having  mortgage  liens  or  liens  for  purchase 
money  or  improvements  have  the  right  to 
look  to  the  homestead,  and  had  made  no 
provision  that  the  general  creditor  could 
do  so,  and  the  court  has  declared  that  they 
need  never  look  in  that  direction.  When 
the  Statute  of  Wills  was  enacted  the 
question  as  to  just  what  the  rights  of 
general  creditors  in  respect  to  the  homestead 
are  was  something  quite  uncertain  nnd  as 
yet  undetermined.     U  hm  required  numec- 


ous  decisions,  and  we  are  still  endeavoring 
to  determine  the  extent  of  their  rights.  It 
seems  obvious  that  it  rsquires  no  strained 
construction  of  the  language  of  the  statute 
to  say  that  it  was  not  the  intention  to 
give  to  the  creditor  something  denied  him 
by  the  Constitution.  As  already  observed, 
the  expression  is  not  as  broad  in  effect  as 
the  language  used  in  the  Minnesota  Stat- 
ute of  Wills,  which  read,  "subject  to  the 
payment  of  his  debts,"  and  yet  the  supreme 
court  of  Minnesota  held,  upon  the  authority 
of  their  own  decisions  and  the  doctrine  of 
Cross  V.  Benson,  supra,  that  the  devisee 
takes  the  property  free  from  the  claims  of 
creditors. 

The  situation  of  the  plaintiff  and  other 
general  creditors  in  the  present  case  ia  in 
no  respect  different  from  what  it  would 
have  been  if  the  owners  of  this  real  estate 
a  few  minutes  before  their  death  occurred 
had  made  a  deed  oonveying  the  property  to 
the  devisees.  Their  ^creditors  are  prejudiced 
in  one  situation,  no. more  than  in  the  other; 
in  fact,  they  are  not  wronged  in  either, 
because  they  never  had  any  right  to  look 
to  this  property  for  the  payment  of  their 
debts. 

One  of  the  anomalous  effects  ol  the  deci- 
sion in  the  present  case  appears  from  a 
consideration  of  our  decisions  holding  deeds 
under  certain  conditions  not  testamentary 
in  character.  Under  these  decisions  W^lllis 
Edson  and  his  wife  might  have  conveyed  the 
homestead  to  their  children,  with  a  con- 
dition that  the  deed  should  not  take  effect 
Until  the  death  d  both  grantors;  and  had 
their  occupancy  of  the  homestead  cotatinued 
until  their  death,  the  property  would  have 
passed  to  the  grantees  free  from  claims  of 
the  creditors.  All  that  would  have  been 
necessary  was  for  the  grantors  to  haad  the 
deed  to  a  third  party,  with  instructions  to 
deliver  it  at  their  death  to  the  gnmteM. 
Nolan  V.  Otney,  75  Kan.  au,  0  L.R.A«(N.a) 
317,  89  Pac.  690.  And  this  would  he  true 
even  though  the  grantees  were  not  aware 
that  the  deed  had  been  executed.  Gideon 
v.  Gideon,  99  Kan.  332,  161  Pae.  595.  Does 
it  not  seem  like  giving  force  to  mere  quib- 
ble of  words  and  losing  sight  of  the  sub- 
stance of  things  to  say  that  we  are  bound 
bv  the  comment  in  the  Comstock  Case  re- 
specting  the  different  manner  in  which  title 
to  real  estate  passes  under  a  will  and  under 
a  deed,  language  which  we  have  seen  was 
no^  necessary  to  the  decision  ? 

There  was  no  hiatus,  no  space  of  time, 
of  wbidi  courts  or  the  law  can  take  any 
cognizance,  and  during  which  the  lien  of 
the  judgment  of  the  plaintiff  could  attach 
to  the  property.  It  was  occupied  as  a  home- 
stead until  the  death  of  the  last  of  the  two 
testators.     The   moment    the.  breath    left 
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her  body  the  tlUe  passed  by  the  will  to  the 
devisees.  Occupancy  as  a  homestead  warded 
off  the  lien  until  death  occurred,  and  then 
the  title  had  passed.  As  said  in  the  opinion 
in  Martindale  v.  Smith,  31  Kan.  270,  1 
Pac.  669:  "At  the  death  of  the  owner  of 
real  estate  the  title  must  go  fwmewhere,  and 
we  know  of  no  law  which  prevents  the 
owner  from  saying  by  will  where  it  shall 
go."  31  Kan.  273. 

In  that  case  the  only  question  was  wheth- 
er a  husband  can  devise  by  will  the  other 
half  interest  in  his  homestead.  It  was  held 
that  he  could.  This  court  has  established 
the  pjocedent  that  m  construing  the  Home- 
stead Law  the  policy  of  giving  it  a  liberal 
construction  is  of  paraaoant  importance 
to  the  doctrine  of  stare  decisis.  In  Weaver 
V.  First  Nat.  Bank,  supra,  Mr.  Justice 
Mason,  speaking  for  the  court,  used  this 
language:  '*The  court  is,  if  course,  always 
reluctant  to  treat  as  still  open  a  question 
whidi  it  has  once  definitely  passed  upon. 
But  in  matters  involving  tlte  interpretation 
of  the  Constitution  it  is  usual  and  proper  to 
give  less  force  to  the  doctrine  of  stare 
decisis  than  in  other  cases.'*    76  Kan.  544. 

The  majority  opinion,  employing  what 
seems  to  me  a  narrow  rather  then  a  liberal 
interpretation,  gives  to  the  homestead  pro- 
vision a  meaning  which  deprives  the  home- 
stead owner  of  a  valuable  privilege  that 
has  been  declared  to  be  included  within  the 
general  oonstitutioiial  guaranty  of  the  right 
of  property,  which  ''carries  with  It  all  t^t 
effectuates  and  renders  complete  the  unre- 
strained enjoyment  of  that  guaranty."  6 
R.  G.  L.  §  243,  and  cases  cited. 

The  saying  tiiat  "Constitutions  march," 
like  the  stat^nent  that  the  sum  moves,  is 
incorrect.  Speaking  in  strictness,  a  Con- 
stitution, until  amended  as  provided  by  its 
terms,  remains  what  it  was  originally. 
The  vaderstanding  of  the  full  scope  and 
effect  of  its  general  provisions  is  often  a 
matter  of  growth  and  development,  and  it 
is  the  conception  of  what  its  true  meaning 
is  that  may  be  said  to  march.  The  Consti- 
tution speaks  in  general  language,  and 
avoids  detail;  it  is  merely  the  general 
framework  upon  which  rest  all  the  rights 
and  all  the  privileges  it  guarantees,  as  w^l 
as  all  the  duties  and  ail  the  obligations 
imposed  by  it.  In  ascertaining  the  scope 
and  effect  of  the  Constitution  the  court 
may  call  to  its  aid  its  knowledge  of  modem 
social  conditions,  and  is  not  restricted  to 
the  tallow  candle  in  use  at  the  time  the 
instrument  was  adopted.  Until  repealed 
or  amended  by  the  legislature,  statutes 
stand  immovable;  Constitutions  march, 
aided  by  judicial  interpretation  necessary 
employed  to  give  full  force  and  effect  to 
tlie    rights   and   privileges   guaranteed    by 
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their  general  terms.  Take  as  a  concrete  ex- 
ample the  constitutional  provision  for  estab- 
lishing the  district  court  (art.  3,  §  5>, 
which  provides  that  in  each  judicial  district 
"there  shall  be  elected  ...  a  district 
judge."  It  never  occurred  to  the  framers  of 
the  Constitution  that  the  time  might  come 
when  the  population  of  a  district  or  of  a 
single  county  would  increase  to  such  an  ex- 
tent as  to  require  more  tJian  one  judge  of  the 
court  to  transact  the  business.  A  literal  and 
strict  construction  of  the  language  of  the 
Constitution  (insisted  upon  }syr  many  able 
members  of  the  legal  professimi)  would 
have  made  a  constitutional  amendment 
necessary  to  meet  the  dianged  oonditions 
and  necessities.  But,  giving  a  liberal  and 
broad  construction  to  the  Constitution  in 
order  to  carry  into  effeet  its  general  pur- 
pose, the  court  had  no  difficulty  in  deciding 
that  the  legislature  might  provide  for  a 
district  court  in  a  single  county,  which 
should  consist  of  a  number  of  divinons. 
each  presided  over  by  a  district  judge,  and 
that  each  of  the  seveiml  judges  should  be 
"a  judge  of  the  district  oourt."  State  v. 
Hutchings,  79  Kan.  191,  98  Pao.  797.  A 
still  better  concrete  example  may  be  found 
in  the  broad  and  Hberal  construction  given 
by  the  (Supreme  Court  of  tke  United  States 
to  what  is  known  as  the  "commerce  clause" 
of  the  Federal  Constitution.  No  one  would 
have  the  hardihood  to  contend  for  a  moment 
that  when  they  gave  to  Congress  the  power 
"to  regulate  commerce  between  the  states," 
the  framers  of  the  Constitution  had  the 
most  remote  conception  of  the  vaflt  extent 
of  power  granted  by  the  language  as  con- 
strued in  hundreds  of  decisions  of  the 
Federal  Supreme  Court. 

In  adopting  the  homestead  provision,  the 
framers  of  our  Constitution  never  got  be- 
yond the  idea  of  preserving  to  the  head  of 
the  family  a  refuge  from  the  assaults  of 
general  creditors  while  the  family  oocupied 
the  premises  with  him.  In  interpireting 
the  homestead  provision  the  court,  however, 
has  given  it  a  broad  and  liberal  construction 
in  order  to  carry  into  effect  the  general  pur- 
pose of  the  framers,  and  htas  extended 
the  right  to  the  widow  and  to  the  members 
of  the  family  after  the  death  of  the  owner. 
The  right  has  thus  been  extended  by  gradual 
process  whidi  has  been  brought  about  as  the 
net  result  of  judicial  interpretation  in 
cases  involving  many  different  situations 
and  conditions.  In  Shirack  v.  Shirack,  44 
Kan.  663,  24  Pac.  1107,  it  was  held  that 
a  minor  child  who  was  the  only  heir  of  his 
widoWer  father,  and  living  with  him  on  a 
homestead,  was  entitled  to  claim  the  benefit 
of  the  homestead  after  the  father's  deaths 
although  living  elsewhere  with  his  guardian. 
The  progress  or  march  of  the  Constitution 
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halted  at  timeB..  In  Battey  v.  Barker,  6'^ 
Kan.  «17,  66  L.lt.A.  d3,  64  Pac.  7»,  tikd 
court  gave  a  narrow  ccmstruction  to  tk9 
homestead  clause,  and  held  that  the  home- 
stead right  would  act  persist  for  the  bene- 
fit of  an  unmarried  daughter  of  adult  years 
who  resided  on  a  homestead  with  her 
father  until  his  death,  he  dying  intestate 
and  leaving  her  his  sole  heir,  and  she  con- 
tinuing to  occupy  the  premises  as  her  home. 
Tlie  land  was  held  subject  to  sale  iat  the 
debts  of  the  lather.  The  uncertainty  as  to 
the  extent  ol  the  homestead  right  prevailing 
at  the  time  the  decision  was  written  is  ap- 
parent in  the  following  statement  of  Mr. 
Justice  W.  R.  Smith  in  the  opinion:  "We 
are  not  called  upon  to  decide,  nor  do  we 
And  that  the  question  has  been  passed  upoti 
by  this  court,  tliat  where  the  head  of  a 
family  residing  on  a  homestead  loses  his 
wife  and  children,  the  right  cmce  fixed  by 
law  to  hold  homestead  as  against  creditors 
is  devested  by  such  circumstance."  62  Kan. 
521. 

The  court  was  called  upon  in  Cross  v. 
Benson  to  consider  the  homestead  guaranty 
as  affecting  a  situation  to  some  extent 
unique,  and  the  detisioti  oast  additional 
light  upon  the  meaning  of  the  Constitution. 
It  marks  another  stage  in  the  progress  of 
the  Constitution,  or  rather  in  the  eonception 
of  what  the  homestead  provision  means. 
Later^  because  the  court  was  satisfied  with 
the  decision,  it  was  made  the  basis  for  an 
express  decli^ration  in  Weaver  v.  First  Nat. 
Bank,  supra,  overruling  Eltinger  v.  Thomas, 
and  in  my  opinion,  it  went  far  beyond  the 
decision  in  Battey  v.  Barker,  supra,  and  in 
effect  has  overruled  the  doctrine  of  that 
case. 

It  requires  the  exercise  of  but  a  modicum 
of  the  liberality  employed  by  the  highest 
court  in  the  land  in  the  interpretation  of 
the  conmaerce  clause  of  the  Federal  Con- 
stitution for  this  court  to  liold  that  the 
valuable  right  of  the  owner  of  a  homestead 
to  dispose  of  it  in  any  of  the  recognized 
methods  of  ooavejring  real  estate  was  in- 
cluded in  the  constitutional  provision,  since 
the  only  exception  to  his  right  to  convey 
does  not  include  a  prohibition  against  dis- 
posing of  it  by  will;  and,  following  the 
logic  of  Cross  v.  Benson,  and  the  force  and 
effect  given  to  it  by  the  Minnesota  court, 
to  say  that,  since  the  right  to  dispose  of 
the  homestead  by  devise  or  will  was  not 
taken  from  the  owner  by  the  Constitution, 
the  legislation  has  no  power  to  do  so,  if 
that  were  held  to  be  the  intention  of  the 
provision  of  §  1  of  the  Statute  *of  Wills. 

As  regards  tlie  intention  of  the  legisla- 


ture, I  think  the  majority  opinion  not  only 
places  too  much  emphasis  iipoM  tike  proviso 
in  §  1  of  our  Statute  of  Wills,  but  assumes 
that  it  was  intended  specially  to  limit  the 
transfer  of  the  homestead  by  will,  although 
the  homestead  is  not  specifically  mentioned. 
Only  eighteen  states  of  the  Union  have  in 
their  Statute  of  Wills  a  provision  declaring 
that  property  devised  by  will  shall  be  sub- 
ject in  some  manner  to  the  debts  of  the 
testator.  Among  the  thirty  states  which 
have  no  such  provision  are  those  comprising 
the  thirteen  original  colonies  and  the  states 
created  from  their  territoly.  Notwithstand- 
ing the  abseace  of  such  a  provision  in 
thirty  states,  H  cannot  be  doubted  that  the 
law  is  the  same  in  all  the  forty-eight  states. 
and  that  in  all  of  them  property  devised 
by  will  is  subject  generally  to  the  rights 
of  creditors.  It  amounts  to  this:  The 
law  is  the  same  whether  the  Statute  of 
Wills  contains  such  a  provision  or  not. 
Things  that  are  equal  to  the  same  thii^s 
are  equal  to  each  other.  The  language  of 
the  proviso  in  our  Statute  of  Wills  adds 
nothing  to  the  .force  or  effect  of  the  statute 
nor  to  the  rights  of  creditors.  Without 
such  a  provisicta  ia  the  statute  the  owner 
of  prc^rty  conveyed  it  by  will  subject, 
generally  to  hie  debts;  the  statute  maken 
no  reference  to  a  hdoiettead,  and  it  teems 
obvious  that  the  language  was  not  intended 
and  should  not  be  construed  to  deprive  the 
owner  of  the  homestead  of  the  right  to  con- 
vey or  dispose  of  it  by  will  just  as  he  could 
have  conveyed  it  by  deed.  In  the  words  of 
the  supreme  court  of  Kentucky  in  Meyers 
V.  Meyers,  89  Ky.  442,  12  S.  W.  933:  "And 
it  would  therefore  seem  no  more  injury 
to  creditors,  nor  in  contravention  of  the 
purpose  and  reason  of  the  homestead  law. 
for  the  debtor  to  pass  the  title  by  will  than 
by  deed;  for  if,  as  has  been  held,  he  can, 
by  deed,  and  for  merely  love  and  affection, 
convey  the  remainder  interest  to  his  chil- 
dren, reserving  a  life  estate  to  himself,  we 
see  no  reason  why  he  may  not  do  practically 
the  same  thing  by  will,  because  his  creditors 
are  prejudiced  in  one  state  of  case  ao  more 
than  the  other." 

After  the  fullest  consideration  of  the  im- 
portance of  the  question  involved,  I  have 
reached  the  conclusion  that  the  devisees  un- 
der the  will  take  the  land  free  from  the 
claims  of  the  general  creditors. 

I  am  authorized  to  say  that  Mr.  Chief 
Justice  Johnston  and  Mr.  Justice  Burch 
join  in  this  dissent. 

Second  petition  for  rehearing  denied, 
April  12,  1918. 
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The  cases  on  this  subject  are  in  gen- 
eral of  purely  local  importance. 

When  the  Constitution  of  the  state 
provided  that  "the  homestead  of  any 
resident  of  this  state  who  is  married  or 
the  head  of  a  famiiy  shall  not  be  subject 
to  the  lien  of  any  judgment  or  decree  of 
any  court,  or  to  sale  under  execution, 
or  other  process  thereon,  except,"  etc.,  it 
was  held,  in  McAndrew  v.  Hollings- 
worth  (1904)  72  Ark.  446,  81  S.  W.  610, 
that  a  man  without  a  minor  child  could 
not  devise  his  homestead  to  his  widow 
free  and  clear  of  the  claims  of  his  cred- 
itors, and  that  therefore,  when  he  did 
so  and  she  afterwards  sold  the  home- 
stead, this  was  an  abandonment  of  it, 
and  it  became  liable  to  the  debts  of  his 
creditors. 

Under  the  Iowa  statute  which  pro- 
vides that,  if  there  is  no  survivor,  the 
homestead  descends  to  the  issue  of  either 
husband  or  wife  according  to  the  rules 
of  descent,  unless  otherwise  directed  by 
will,  and  is  to  be  held  by  such  issue 
exempt  from  any  antecedent  debts  of  the 
parents  or  their  own,  except  those  of  the 
owner  thereof  eontmeted  prior  to  its 
acquisition, — children  who  take  a  home- 
stead by  devise  do  not  take  it  free  from 
the  debts;  but  if  the  devise  is  in  the 
same  shares  as  they  would  have  taken 
as  heirs,  then  they  do  not  require  the 
will,  and  do  take  the  homestead  free 
from  debts;  the  statute  being  construed 
as  saving  the  exemption  only  when  the 
homestead  descends  to  issue,  and  not 
when  they  take  as  purchasers  under  a 
will.  Rice  v.  Burkhart  (1906)  130  Iowa, 
520,  107  N.  W.  308. 

In  First  Nat.  Bank  v.  Willie  (1901) 
115  Iowa,  77,  87  N.  W.  734,  there  was 
no  specific  devise  of  the  homestead,  but 
the  will  directed  that  the  widow  should 
have  all  the  estate  for  her  use  and  sup- 
port during  her  natural  life;  that  the 
executor  should  dispose  of  all  the  prop- 
erty and  apply  the  proceeds  to  the  main- 
tenance of  the  wife;  and  then  the  will 
continued:  **After  the  death  of  my  wife 
it  is  my  wish  that  whatever  of  my  es- 
tate may  be  left  after  paying  all  just 
claims  against  the  same,  let  my  executor 
divide  the  same,  share  and  share  alike, 
equally  between  the  three  children 
named."  It  appeared  that  this  gift  ex- 
cluded the  children  of  a  fourth  deceased 
child.  It  was  held  that  these  provisions 
showed  that  the  homestead  was  not 
given  as  such  to  the  children,  and  that 
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consequently  the  situation  was  not  one 
for  the  application  of  the  statute  ex- 
empting the  homestead  in  the  hands  of 
the  issue  from  any  antecedent  debts  of 
their  parents  or  their  own,  except  those 
of  the  owner  thereof  contracted  prior  to 
acquisition. 

Where  a  will  expressed  the  desire  that 
the  testator's  debts  and  funeral  expenses 
be  first  paid,  aad  devised  the  homestead 
to  his  wife,  and  the  widow  elected  to 
take  under  the  will,  it  was  held  that  she 
took  the  homestead  free  from  the  debts 
of  her  husband.  Cro^s  v.  Benson  (1904) 
68  Kan.  495,  64  L.R.A.  560,  75  Pac.  558„ 
cited  in  Postlethwaite  v.  Edson.  ante, 
983. 

It  will  be  seen  that  in  Postlethwaitk 
V.  Epson  it  was  held  that  children  not 
occupying  the  land  as  a  homestead  took 
a  devise  of  it,  after  a  life  estate,  subject 
to  their  father's  debt. 

The  opinion  in  Postlethwaitb  v.  Ed- 
son  sufficiently  refers  to  Barbe  v.  Hyatt 
(1892)  50  Kan.  86,  31  Pae.  694,  and  also 
to  Stratton  v.  McCandliss  (1884)  32 
Kan.  512^  4  Pac.  1018,  except  it  omits  to 
state  that  in  the  MeCandlias  Case  the 
husband  devised  to  his  wife  all  his  real 
estate; 

In  Kentucky,  where  a  widower  de- 
vised his  homestead  to  his  children,  who 
were  all  of  age,  it  was  held  that  they 
took  subject  to  his  debts.  McLean  v. 
Trabue  (1911)  142  Ky.  806,  135  S.  W. 
309,  overruling  Me^'ers  v.  Meyers  (1889) 
89  Ky.  442,  7  L.R.A.  454,  12  S.  W. 
1037;  Nichols  v.  Lancaster  (1895)  17 
Ky.  L.  Rep.  778,  32  S.  W.  676,  and  in 
effect  also  overruling  anything  to  the 
contrary  in  Schonbachler  v.  Schon- 
bachler  (1900)  22  Ky.  L.  Rep.  318,  57 
S.  W.  232.  The  court  in  the  McLean 
Case  based  its  decision  on  the  following 
sections  of  the  statutes  as  to  homestead 
and  wills:  ^^The  homestead  shall  be  for 
the  use  of  the  widow  so  long  as  she 
occupies  the  same,  and  the  unmarried 
infant  children  of  the  husband  shall  be 
entitled  to  a  joint  occupancy  with  her 
until  the  youngest  unmarried  child  ar- 
rives at  full  age.  But  the  termination 
of  the  widow's  occupancy  shall  not  af- 
fect the  right  of  the  children;  but  said 
land  may  be  sold,  subject  to  the  right 
of  said  widow  and  children,  if  a  sale  is 
necessary  to  pay  the  debts  of  the  hus- 
band." "A,  devisee  shall  be  liable  for  all 
debts  and  liabilities  of  the  testator  in 
the  same  manner  as  the  heir  of  the  tes- 
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tator  would  have  been  liable  if  the  prop- 
erty devised  had  descended  to  the  heir/' 
''To  the  extent  of  assets  received,  the 
representative,  heirs,  and  devisee  of  an 
heir  or  devisee,  shall  be  chai^geable  for 
the  liabilities  of  their  decedent  or  tes- 
tator, respectively,  to  the  creditors  of 
the  original  decedent  or  testator/' 

When  a  husband  elects  to  take  under 
a  will  devising  a  homestead  to  him,  he 
must  take  the  land  with  the  debts  o£ 
the  testatrix  upon  it.  Bearing,  v.  Moran 
(1904)  25  Ky,  L.  Rep.  1545,  78  S.  W. 
217. 

The  Minnesota  statute  provides  thst 
if  there  be  no.  surviving  spouse  or  issue, 
the  homestead  "may  be  disposed  of  by 
deciedent's  last  will.  If  not  so  disposed 
of,  it  shall  descend  the  same  as  his  other 
real  estate,  but  exempt  from  his  debts 
if  inherited  by  his  surviving  children 
or  the  issue  of  children  .deceased*''  Un- 
der this  statute,  if  a  testator  devises  his 
homestead,  it  goes  free  from  his  debts 
unless  he  expresses  a  contrary  intei^ion. 
Larson  v.  Curran  (1913)  121  Muin.  104, 
44  L.R.A.(i^.S.)  n77,140  N.  W.  337. 

A  testamentary  disposition  of  the 
statutory  homestead,  assented  to  in  writ- 
ing by  a  surviving  husband  or  wife,  will 
not  render  the  property  liable  to  the 
satisfaction  of  the  debts  of  the  testator. 
Eckstein,  v.  Badl  (1898)^  72  Minn.  95,  75 
NT.  \V.H2,.  ■     ;   .     ' 

*  But  in  Connelly  v.  McMahon  (1913) 
122  Minn.  113, 142  N.  W.  16,  it  was  held 
that,,  "where  a  testator  bequeathed  to 
his  wife  the  balance  of  his  personal  prop- 
erty after  the  payment  of  his  debts  and 
funeral  expenses,  and,  after  directing  the 
sale  of  all  his  lands  and  making  pro- 
vision for  the  payment  of  debts  and 
certain  legacies  from  the  proceeds  there- 
of, ordered  that  the  balance  should  be 
invested,  And  that  his  wife  should  be 
paid  a  certain  sum  annually  for  her  sup- 
p6rt  during'  her  lifetime,  with  certain 
l^acies  to  his  children  after  her  death, 
tke  widow's  written  aeeeptanee  of  the 
provisions  of  the  will,  duly  filed  in  the 
probate  court,  precluded  her  fnom  claim- 
ing the  proceeds  of  the  sale  of  the  tes- 
tator's homestead  as  being  exempt  from 
liability  to  the  payment  of  a  contingent 
claim  duly  allowed  against  the  testator's 
estate." 

In  Novris  v.  Callahan  (1881)  59  Miss. 
140,  the  court  gave  its  opinion  that  the 
devise  of  a  homestead  did  not  subject  it 
to  sale  for  the  payment  of  debts  of  the 
4efltator»  Uftiier  the  statute  providing  that 
"the  exempt  property,  real  or  personal, 
may  be  disposed  of,  as  any  other  prop- 
.erty  may  be;,  by  the  owner,  and  shall 
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not,  by  such  disposal,  beebme  liable  to 
the  debts  of  sueh  owner,"  slating:-  "We 
therefore  hold  that  the  fact  that  the 
homestead  was  devised  did,  not  subjeet 
it  to  sale  for  the  payment  of  the  debts 
of  the  testator."  But.  the:  .court  declined 
to  disturb  a  decree  against  the  devisees 
on  the  ground  that  the  objection  was  not 
taken .  in  time. 

In  Burton  v.  MeRae  (1899)  125  N.:  a 
206^34.8.  £.397,  wjiere  tiie  testHtor  had 
devised  his  homestead,  among  others,  to 
a  son  who  was;  under  the  age  of  twenty- 
one  years,  it  was  Jpkeld  that  during  the 
minority,  of  this  son  only  the  excess  of 
the  homestead  above  .the  exemption  of 
$1,000  could  b^  aold,  the  Constitution 
providing  tbat  ''the  homestead,  after  the. 
death  of  the  owner  thereof,  shall  be 
exempt  from  the  payment  of  any  debt 
during  the  minority  of  his  children,  or 
any  one  of  them;"  tbe  debt  sef erred 
to  in  the.  Constitution,  said  tia&  oourt, 
being  the  debt  of  the  testator. 

In  Mansfield  v,  HiU    (1910)   56  Or. 
400,  107  Pae.  431,  108  Pac.  1007,  where 
it  was  incidentally  held  that  a  devise  of 
a  homestead  to  the  mother  pf  decedent- 
was  subject  to  his  debts,  the  court  said : 
"Section  226,  B.  &  C.  Comp.,  provides 
that  'the  homestead  aforesaid  shall   be 
exempt  from  sale  on  any  judicial  process 
after  tbf  deatii  of.  the  person  entitlfid 
thereto  for  the  collection  of  any  debts 
for  which  the  same  could  not  have  been 
sold  during  his  lifetime,  but  sueh  home- 
stead shall  descend  as  if  death  did  not 
exist.^     The  use  of  the  word  'death'  in 
the  last  clause  seems  to  render  it  mean- 
ingless.   It  undoubtedly  was  used  inad- 
vertently instead  of  ^exemption,'  and  the 
effeot  of  the  law  without  that  clause  is- 
that  it  will  descend  to  the  heirs  if  not 
devised  or  conveyed,  for  the  reason  that 
there  is  no  inhibition  against  any  dis- 
position of  the  homestead  that  the  own- 
er may  see  fit  to  make.    Its  only  effect 
is  to  make  it  exempt  from  execution  if 
duly  claimed  by  either  spouse,  against 
every  character  of  execution  except  one 
issued  upon  foreclosure  of  a  mortgage  in 
which    the    husband    and    wife    joined. 
Therefore  it  is  subject  to  devise  or  con- 
veyance by  the  owner,  or  deseends  to 
the  heirs  under  the  statute." 

In  Howard  v.  Marshall  (1878)  48  Tex. 
471,  it  was  held  that  a  single  man  liv- 
ing on  his  plantation  with  his  servants 
had  no  homestead,  and  therefore  a  dc; 
vise  to  his  servants  was  subject  to  pay- 
ment of  his  debts.  Similarly  in  Roots 
v.  Robertson  (1900)  93  Tex  365,  55  S. 
W.  308,  where  a  mother  lived  with  her 
son,  who  was  a  bachelor,  and  he  devised 
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bis  estate  to  her  for  life  with  remainder 
to  his  married  sister,  it  was  held  that 
there  was  no  homestead,  and  that  the 
devise  was  chaiged  with  the  payment  of 
the  debts. 

In  Wisconsin,  the  owner  of  a  home- 
stead may  devise  it  free  from  payment 
of  debts.  Johnson  v.  Harrison  (1877) 
41  Wis.  381;  Pym  v.  Pym  (1903)  118 
Wis.  662,  96  N.  W.  429;  Kuener  v.  Prohl 
(1903)  119  Wis.  487,  97  N.  W.  201. 

So  a  devise  of  the  homestead  for  life 
to  the  widow  with  remainder  to  the 
children  is  free  from  debts  of  the  tes- 
tator. Polsen  V.  Polsen  (1916)  164  Wis. 
18,  168  N.  W.  327. 

But  a  devise  may  be  charged  with  the 
payment  of  the  debts.  Turner  v.  Schei- 
ber  (1894)  89  Wis.  1,  61  N.  W.  280; 
Re  Madden  (1899)  104  Wis.  64,  80  N.  W. 
100. 

In  Johnson  v.  Harrison  (1877)  41  Wis. 
381,  snpza,  the  court  said:  ''It  is  enacted 
that  'in  no  case  whatever  shall  such  pro- 
ceeds be  liable  for  the  debts  of  the  de- 
ceased other  than  the  mortgage  debt  or 
lien  on  sueh  homestead.'  .  .  .  The 
spirit  and  policy  of  all  the  legislation 


upon  the  subject  plainly  are  to  exempt 
the  homestead  and  its  proceeds  absolute- 
ly from  the  mere  personal  debts  of  the 
owner.  If  the  owner  disposed  of  it  by 
will,  it  descends  to  the  devisee  free  from 
the  encumbrance  of  all  judgments  and 
claims  against  the  testator;  and  if  he 
dies  intestate,  it  descends  to  his  widow 
or  heirs." 

The  fact  that  to  divide  the  estate  after 
the  death  of  the  widow  among  the  chil- 
dren would  require  a  sale  of  the  prop- 
erty does  not  alter  the  fact  that  it  is 
homestead.  Foote  v.  Foote  (1914)  159 
Wis.  179, 149  N.  W.  738,  where  the  court 
stated  that  the  statute  '^specially  pro- 
vides that  the  devisee  of  a  homestead 
shall  take  the  same  free  'of  all  judg- 
ments and  claims  against  the  testator  or 
his  estate'  except  mortgages  and  me- 
chanics' liens." 

For  right  of  entryman  to  devise  claim 
or  interest  in  public  land,  see  the  note 
in  34  L.B.A.(N.S.)  39T. 

For  general  direction  in  will  to  pay 
debts  as  charging  homestead,  see  the 
note  to  Larson  v.  Ourran,  44  L.R.A. 
(N.S.)  1177.  B.  B.  B. 
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INTERNATIONAL     HARVESTER     COM- 
PANY OF  AMERICA,  Appt., 

v. 

COMMONWEALTH  OF  KENTUCKY. 

(170  Ky.  41,  185  S.  W.  102.) 

Judgment  — •  based  on  void  statute  -~ 
ooUateral  attadi:. 

A  default  judgment  imposing  a  fine,  based 
upon  iMBt  unconstitutioBsI  statute,  is  sub- 
ject to  collateral  attack  in  an  equitable 
proceeding  to  enforce  payment  of  tiie  fine. 
for  other  oases,  see  Judgment,  II,  o,  a,  in 

Dig.  1-^2  N.  8. 

(May  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hlokman  Coun- 
ty in  favor  of  the  Conunoawealth  in  a  pro- 
ceeding to  enforce  payment  of  a  ^ne.    Re> 
versed. 
The  facts  are  stated  in  the  opinion. 

Note.  ^  As  to  the  right  in  a  collateral 
proceeding  to  raise  the  question  of  the  valid- 
ity of  a  statute  or  ordinance  upon  which 
a  proceeding  in  a  criminal  case  is  based, 
see  annotation  following  this  case,  post, 
1007,  and  references  therein  to  annotations 
on  related  questions. 
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Messrs.  Bradshaw  Jfe  Bradsliaw  and 
Humplirey,    Mlddleton,    A    Hiiiiiplirey» 

for  appellant: 

A  penal  judgment  rendered  under  an  un- 
constitutional law  is  not  erroneous  merely, 
but  is  void. 

Ex  parte  Siebold,  100  U.  S.  371,  25  L.  ed. 
717 ;  Ex  parte  Smith,  135  Mo.  223,  33  L.RJL 
606,  68  Am.  St.  Rep.  576,  36  S.  W.  628; 
Ex  parte  Knight,  52  Fla.  144,  120  Am.  St 
Rep.  191,  41  So.  786. 

Plaintiff  must  come  iato  a  court  of 
equity  with  clean  hands. 

In  an  action  by  the  commonwealth  the 
defense  of  set-off  is  available  to  the  defend- 
ant upon  any  demand  owing  te  the  defend- 
ant by  the  commonwealth. 

Divine  r.  Harvie,  7  T.  B.  Mon.  440,  18 
Am.  Dec.  194;  Com.  v.  Todd,  9  Bush,  708; 
Com.  V.  Owensboro  &  N.  R.  Co.  81  Ky>  572; 
Com.  V.  Lyon,  24  Ky.  L.  Rep.  747,  72  S. 
W.  323;  Com.  v.  Barker,  126  Ky.  200,  103 
S.  W.  303. 

Messrs.  James  Garneitl,  Ationiey  Gen- 
eral, R.  li.  Smltii  and  Charles  Carroll  for 
the  Commonwealth. 

Settle,  J.,  delivered  the  opiaion  of  the 
court: 

In  December,  1911,  the  appellant,  Inter- 
national Harvester   Company   of   Amerfca, 
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'waB  tried  in  the  Hickman  circuit  court  un- 
der an  iiidictnent  diarging  it  wHh  an  of- 
iistmt  resulting  from  an  alleged  Tiotatlon 
by  it  of  the  Anti^pooiing  Act  of  1890  <Pub, 
Ijuwa  1890,  chap.  1821),  section  108  of  the 
Constitution,  and  the  Pooling  Aot  of  1006 
(Laws  1006,  chap.  117),  as  oenetrued  and 
enforced  by  this  court  in  ntzmerous  cases. 
Appellant  did  not  appear  or  plead  to  the 
iiidietaient,  hot,  fbllowing  the  re^mm  of  a 
vencklet  from  a  jury  finding  it  gnilty  and 
inflicting  a  fine  of  $1^000,  a  default  judg- 
ment was  rendered  by  the  court  against  it 
in  favor  of  the  commonwealth  for  the 
amount  of  such  fine,  for  which  and  the  costs 
of  the  proseoation  execution  thereafter 
issued,  and  waa  returned  '^o  property 
fonnd."  Later  this  action  in  equity,  in  the 
natnre  of  a  bill  for  discovery,  was  instituted 
by  the  eommoawealth  nndor  §  480,  Citil 
Code,  to  compel  of  appelant  tine  payment  of 
the  judgment;  w«its  of  attachment  being 
issued  in  aid  of  this  objeet.  AlthoH^  the 
oonatitutionality  of  the  laws  under  whieh 
the  indictment  was.  rendered  *  and  ^t»  im- 
posed against  appellant  by  the  verdict  and 
judgment  had,  in  a  number  of  oasea  ap- 
pealed to  this  court,  been  upheld  by  it,  they 
were  subsequently  declared  urieonstitntional 
by  the  Supreme  Court  of  the  United  States 
in  three  of  these  cases  on  writs  of  error 
therefrom  to  this  court:  Tiz.,  International 
Harvester  Co.  r.  Com.  147  Ky.  564, 144  8.  W. 
1004;  International  Harvester  Co.  v.  Com. 
147  Ky.  706,  140  S-  W.  12;  and  Internation- 
al Harvester  Co.  v.  Com.  148  Ky.  572,  147 
S.  W.  1199,  the  one  opinion  applying  to  each 
of  the  three  cases  being  reported  in  Inter- 
national Harvester  Co.  v.  Kentucky,  234 
U.  8;  216,  68  L.  ed.  1284,  84  6up.  Ct.  Rep. 
853.  In  the  instant  case  the  answer  of  the 
appellant  interposed  the  defense  that,  as 
under  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  cases  supra  the 
ktws  under  which  appellant  was  indicted, 
convicted,  and  fined,  as  construed  and  ap- 
plied by  this  court,  are  unconstitutional, 
the  judgment  against  appellant,  satisfaction 
of  which  is  attempted  to  be  here  enforced,  is 
void,  and,  if  such  be  its  status,  it  may  be 
attacked  collaterally.  To  the  paragraph 
setting  up  this  defense  and  other  para- 
graphs of  the  answer,  as  amended,  pleading 
a  set-off  against  the  judgment,  the  circuit 
court  sustained  a  demurrer,  and,  appellant 
declining  to  plead  further,  judgment  was 
rendered  in  accordance  wnth  the  prayer  of 
the  petition.  From  the  judgment  mani- 
festing tliese  several  rulings  and  finally 
disposing  of  the  case,  Ihis  appeal  is  prose- 
cuted. 

Is  the  judgment  erroneous  merely,  or  is 
it  void?     The  authorities  we  have  had  an  | 
opportunity  to  examine  all  seem  to  agree 
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that,  aft  a  general  rule,  all  acts  done  fmder 
an  tmeonstitutional  law  are  void  ind  of  no* 
eflfect,  and  that  judgments  rendered  111  tht*' 
courts  or  jiid4«ial  procieedlngft  vn4«r  u&oon- 
stitutional  statutes  are  void  j  ale»o  that  a  de- 
ei«ton  by  a  court  4f  lai^  resort  that  a 
statute  is  unoonstittttlonal  has  the  effeet  of 
rendering  such  statote  absolutely  null  and 
void  from  the  date  of  its  enactment,  and 
not  from  the  date  on  whieh  it  is  judicially 
declared  uneonstitntional.  8  Cyc.  ^04, 
805.  It  also  seems  to  be  wdl  settled  that 
the  fact  that  a  judgment  is  rendereJk  by  de- 
fault cannot  be  taken  to  cure  or  waive 
radical  defects  going  to  the  authority  of 
the  court  to  enter  the  judgment  or  to  the 
foundation  of  plaintiff's  cause  of  action. 
23  Cyc.  751,  T52.  In  this  juri^fotion  it 
has  time  and  again  been  held,  beginning 
with  the  earliest  de^ions,  that  a  void 
judgment  is  subject  to  collateral  aftta^k 
from  any  person  affected  by  it.  Qifllett  v. 
Blankm,  157  Ky.  4»7,  168  6.  W.  465; 
Puckett  r.  Jameson,  157  Ky.  172,  162  8. 
W.  801 ;  BohiBioli  v.  Carlton,  126  Ky.  419, 
96  S.  W.  649;  Bean  v.  Everett,  21  Ky.  L. 
Rep.  1700;  M  S.  W.  403;  Oaipenter  v. 
Mooreloek,  161  Ky.  606,  162  S.  W.  675. 

Is  there  any  difference  between  a  judg-^ 
ment  which  is  void  because  the  court  was 
without  jurisdiction  of  the  subject-matter 
and  a  judgment  based  upon  a  void  statute? 
We  think  not.  In  either  case  the  court 
would  be  without  authority  to  render  the 
judgment.  An  officer  cannot  be  punished 
for  refusing  to  obey  an  unconstitutional  law, 
nor,  in  a  proceeding  to  compel  performance 
of  official  duty,  can  he  rely  upon  the  pro- 
visions of  an  imconstitutional  law,  purport- 
ing to  dispense  with  such  performance,  as 
a  defense.  Counsel  for  appellant  admit  that 
after  diligent  research  they  have  been 
unable  to  discover  any  case  in  which  judg- 
ment imposing  a  fine  un^r  an  unconsti- 
tutional law  has  been  attacked  collaterally, 
but  declare  that  the  books  abound  with 
cases  in  which  a  judgment  sentencing  a  de- 
fendant to  imprisonment  under  an  tinconsti- 
tutional  statute  has  been  relieved  against 
by  habeas  corpus  proceedings;  that  is, 
upon  collateral  inquiry.  Among  the  cases 
so  holding  they  cite  ^x  parte  Siebold,  100 
U.  S.  371,  25  L,  ed.  717;  Ex  parte  Smith, 
135  Mo.  223,  33  L.R.A.  606,  58  Am.  St.  Rep. 
676,  30  S.  W.  628;  Ex  parte  Knight,  52 
Fla.  144,  120  Am.  St.  Rep.  191,  41  So.  786. 
In  the  case  first  cited  Siebold  seems  to  have 
been  convicted  and  given  sentence  of  im- 
prisonment in  Baltimore,  under  a  judgment 
of  a  Federal  court,  for  violation  of  the 
Federal  election  lows,  committed  at  an 
election  for  representatives  to  the  Federal 
Congress.  He  sued  out  a  writ  of  habeas 
corpus  to  the  Supreme  Court  of  the  United 


Ifi06 


KENTUCKY  COURT  OP. APPEALS. 


8tate&.  In  diseuesing  the  question  of  its 
jurisdiction  to.  issue  tlie  writ  tkat  court 
said:  "The  only  ground  on  which  this 
court,  or  wiy  court,  witliout  some  special 
statute  autiiorising  it,  will  give  relief  on 
habeas  corpus  to  a  prisoner  under  oonvic- 
tiou  and  sentence  of  another  court,  is  the 
want  of  jurisdiction  in  such  court  over  the 
])erson  or  the  cause,  or  some  otiier  matter 
rendering  its  proceedings  void.'' 

Further  on  in  the  opinion  it  is  said :  "The 
validity  of  the  judgments  is  assailed  on  the 
ground  that  the  acts  of  Congress  under 
which  the  indictments  were  found  are  un- 
constitutional. If  this  position  is  well 
talven,  it  affects  the  foundation  of  the  whole 
proceedings.  An  unconstitutional  law  is 
void,  and  is  as  no  law.  An  offense  created 
by  it  18  not  a  crime.  A  conviction  under  it 
is. not  merely  erroneous,  but  is  illegal  and 
void.^' 

In  £x  parte  Smith,  tJhe  petitioner  for  the 
writ  of  habeas  corpujs,  following  his  convic- 
tion :  under  a  municipal  ordinance  of  St. 
L^uis,  sued  out  a  writ  of  haJbeas  corpus  to 
the  supreme  court  of  Missouri,  attacking 
the  judgment  ciHivicting'hiu  upon  the  al- 
leged ground  that  it  was  void  because  the 
ordinance  on  which  it  was  based  was  un- 
constitutional. In  sustaining  the  petition- 
er's right  to  the  writ  the  supreme  court  of 
Missouri  in  part  said:  ''It  has  been  urged 
that  we  cannot,  in  habeas  corpus  proceed- 
ings, investigate  and  question  the  consti- 
tutionality of  an  act  upon  whose  provisions  a 
person  has  been  tried  and  convicted;  but  we 
think  otherwise.  In  £x  parte  Siebold,  supra, 
it  is  well  said  that  'an  unconstitutional  law 
is  void,  and  is  as  no  law.  A  conviction 
under  it  is  not  merely  erroneous,  but  is  il- 
legal and  void,  and  cannot  be  a  legal  cause 
u(  imprisonment.'  Formerly  the  courts  were 
disinclined  to  look  into  the  constitutionality 
of  a  statute  in  habeas  corpus  proceedings  to 
determine  whether  a  person  was  lawfully 
convicted;  but,  since  the  decision  already 
quoted  from,  the  state  courts  have  fallen 
into  the  now  prevalent  practice  of  enter- 
taining jurisdiction  of  such  proceedings  for 
the  purpose  mentioned.  Church,  Habeas 
Corpus,  2d  ed.  §  83,  and  cases  cited  in  note 
2;  Id.  §§  245a,  325,  349,  351,  352,  and  cases 
cited.  ...  So  that  it  may  now  be  re- 
garded as  the  established  doctrine  of  this 
court  that  it  will  interfere  by  means  of  the 
writ  of  habeas  corpus  to  look  into  and  in- 
vestigate the  constitutionality  of  a  statute 
or  ordinance  on  which  a  judgment  which 
results  in  the  imprisonment  of  a  petitioner 
is  founded.  And  if  it  be  true,  as  must  I>e 
true,  that  an  unconstitutional  law  is  no 
law,  then  its  constitutionality  is  open  to 
attack  at  any  stage  of  the  proceedings,  and 
even    after   conviction   and   judgment;    and 


this  upon  the  ground  that  Oo  crime  is 
sliown,  and  therefore  the  trial  oiNirt  had  ac» 
jurisdiction,  because  its  criminal  juris- 
diction  extends  only  to  such  matters  as  the 
law  declares  to  be  criminal;  and  11  there  is 
no  law  making  sach  declaration,  or,  wliat 
ia  tantamount  thereto,  if  that  law  ia  un- 
constitutional, then  the  court  which  tries 
a  party  for  such  an  assumed  offenae  tran- 
scends its  jurisdiction,,  and  he  is  conaequeat- 
ly  entitled  to  his  discharge  just  the  same  as 
if  tlie  nonjurisdiction  of  sueh  court  should, 
in  any  other  manner,  be  made  apparent." 

In  £x  parte  Knight  the  latter  was  con- 
victed and  imprisoned  under  a  statute  of 
Florida,  and  the  judgment  of  conviction 
was  challenged  on  his  application  for  a  writ 
of  habeas  corpus.  In  tiiat  case  the  supreme 
court  of  Florida  in  part  said:  ''While  the 
writ  of  habeas  corpus  cannot  be  used  to 
review  a  judgment  of  conviction  under 
which  a  prisoner  is  held  if  the  judgment  is 
merely  erroneous,  yet  if  the  judgment  is 
assailed  on  the  ground  that  it  is  void  be- 
cause it  is  based  on  a  charge  made  under 
an  invalid  provision  of  a  statute,  and  the 
charge  constitutes  no  offense  under  the  laws 
of  the  state,  the  validity  of  the  provision 
of  the  statute  defining  the  offoise  may  be 
determined  on  habeas  corpus.  See  Ex  parte 
Bowen,  25  Fla.  214,  6  So.  65;  Ex  parte 
Hays,  25  Fla.  279,  6  So.  64;  Bronk  v.  State. 
43  Fla.  461,  99  Am.  St.  Rep.  119,  31  So. 
248." 

The  reasoning  of  these  opiaicms  is  sound ; 
indeed,  unanswerable.  There  can  be  no  dif- 
ferenoe  in  legal  effect  beiween  a  judgment 
the  penalty  of  which  is  imprisonment  and 
one  the  penalty  of  which  is  a  fine.  A  cor- 
poration as  such  cannot  be  Bub|ected  to  im- 
prisonment, but  must  be  punished  by  fine  or 
deprivation  of  its  charter  rights;  and  a  pen- 
alty by  way  of  a  fine  commensurate  with 
the  offense,  against  a  corporation,  would  be 
as  great  a  punishment  to  it  as  would  that 
of  imprisonment  to  an  individual.  So, 
in  dealing  with  corporations  for  punidiable 
offenses,  the  law  substitutes  a  fine  for  im- 
prisonment; the  fine,  however,  being  none 
the  less  a  penal  measure  than  imprisonment. 
Being  imposed  upon  a  corporation  for  the 
same  purpose  that  imprisonment  is  imposed 
upon  the  individual,  it  has,  as  a  punish- 
ment, the  same  corrective  effect  upon  the 
corporation  that  imprisonment  has  upon  the 
individual,  and,  as  well  argued  by  counsel 
for  appellant,  *'tbe  enactment  under  whicli 
the  Harvester  Company  rests  its  case  is  the 
14  Amendment  to  the  Constitution,  whidi 
places  life,  liberty,  and  property  in  exactly 
tlie  same  category." 

If  the  case  here  presented  involved  an  at- 
tempt to  enforce  satisfacticm  of  a  void  judg- 
ment  rendered   In   a  civil  action,   whether 
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void  because  the  court  in  which  it  was 
rendered  had  no  jurisdiction  of  the  subject- 
matter,  or  because  it  was  founded  oq  an  un- 
constitutional statute,  the  defendant  could, 
in  either  event  defeat  its  enforcement  on 
that  ground,  or,  without  awaiting  an  action 
by  the  plaintiff  for  its  enforcement,  could 
himself,  under  the  decisions  in  this  juris- 
diction, by  suit,  enjoin  its  enforcement.  If 
either  of  such  remedies  would  be  available 
to  a  party  to  rid  hiniself  of  a  void  judgment 
rendered  against  him  in  a  civil  action,  what 
valid  objection  can  be  urged  to  his  right  to 
resort  to  them  for  relief  against  a  void 
judgment  rendered  in  a  criminal  or  penal 
prosecution,  whether  the  punishment  it  im- 
posed upon  him  be  a  fine  or  imprisonment? 
We  concur  in  the  reasoning  givei^  in  Ex 
parte  Smith,  supra,  that,  if  the  law  under 
which  the  judgment  of  conviction  in  a 
criminal  prosecution  is  rendered  ia  unconsti- 


tutional, then  tbe  court  which  tries  the  ac- 
cused and  convicts  him  for  an  offense 
attempted  to  be  created  and  punished  there- 
by is  without  jurisdiction  to  render  8U«h 
judgment  which  entitle  him  to  be  dis- 
charged just  the  same  as  if  the  non juris- 
diction of  such  court  should,  in  any  other 
manner,  )>e  made  apparent.  It  is  our  con- 
clusion, therefore,  that  the  circuit  court 
erred  in  rendering  the  judgment  appealed 
from,  Tlie  judgment  herein  complained  of 
is  void.  Hence  the  defense  interposed  to  its 
enforcement  should  have  prevailed. 

This  conclusion  makes  it  unnecessary  for 
us  to  decide  whether  appellant  Imd  the  right 
to  avail  itself  of  the  set-off  pleaded  by  its 
answer. 

Tor  the  reasons  indicated,  the  judgment 
is  reversed  for  such  further  proceedings  as 
will  conform  to  the  opinion. 


lolatioii — ^Right  id  a  collalaral  proceeding  to  raise  the  i|aetlioii  c 
▼aliditsr  of  a  sUftute  or  ordiuaiioe  iip<m  wUdi  a  proceeding 
criminal  case  is  based. 


For  an  elaborate  consideration  o£  the 
general  question  of  decisions  against 
constitutional  righta  as  a  nullity  sub- 
ject to  collateral  attack;  see  note  in  39 
LR.A.  449. 

It  is,  of  course;  the  general  rule  that 
the  judgment  of  a  court  of  competent 
jurisdiction  rendered  in  a  matter  in 
which  it  had  jurisdiction  of  the  person 
and  subject-matter  is  not  subject  to 
collateral  attack;  but,  notwithstanding 
this  general  rule,  it  is  settled  law  that, 
where  a  person  is  restrained  in  his  lib- 
erty by  virtue  of  a  criminal  proceeding 
based  upon  an  invalid  statute  or  or- 
dinancei  the  validity  of  such  ordinance 
or  statute  will  be  inquired  into  in  a  col- 
lateral proceeding,  usually  by  habeas 
corpus.  It  is  SO-  held  in  the  following 
cases,  where  the  question  was  specifically 
raised  * 

Re  Nielsen  (1889)  131  U.  S.  176,  33 
L.  ed.  118,  9  Sup.  Ct.  Rep.  672  (convic- 
tion under  unconstitutional  statute) ;  Ex 
parte  Siebold  (1879)  100  U.  S.  371,  26 
L.  ed.  71T  (unconstitutional  act  of  Con- 
gress); United  States  v.  Patterson 
(1887)  29  Fed.  775  (rule  stated) ;  Stock- 
ton Laundry  Case  (1886)  26  Fed.  611 
(personal  custody  for  violation  of  or- 
dinance) ;  Ex  psjrte  Burnett  (1857)  30 
Ala.  461  (conviction  for  violation  of  in- 
valid ordinance) ;  Re  Smith  (1904)  143 
CaL  368>  77  Pac,  180  (in  custody  under 
charge  for  violating  invalid  ordinance) ; 
Ex  parte  Keeney  (1890)  84  Oal.  304,  24 
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Pac.  34  (in  custody  for  violating  invalid 
ordinance);  Re  McCoy  (1909)  10  CaL 
App.  116,  101  Pac.  419  (in  custody  for 
violating  invalid  ordinance) ;  Stouten- 
burgh  V.  Frazier  (1900)  10  App.  D.  0. 
229,  48  L.R.A.  220  (conviction  for  vio- 
lating unconstitutional  act  of  Congress) ; 
Lewis  V.  Nelson  (1911)  62  Fla.  71,  56 
So.  436  (in  custody  for  violating  uncon- 
stitutional statute) ;  Kinkaid  v.  Jackson 
(1913)  66  Fla.  378,  63  So.  706  (convicted 
for  violating  invalid  ordinance) ;  Hardee 
V.  Brown  (1908)  56  Fla,  377,  47  So.  834 
(convicted  for  violating  invalid  ordi- 
nance) ;  Ex  parte  Knight  (1906)  52  Fla. 
144,  120  Am.  St.  Rep.  191,  41  So.  786 
(convicted  of  violating  unconstitutional 
statute) ;  Ex  parte  Pitts  (1895)  35  Fla. 
149,  17  So.  76  (statute  creating  court 
unconstitutional) ;  Moore  v.  Wheeler 
(1900)  109  Ga.  62,  35  S.  E.  116  (con- 
victed for  violating  unconstitutional 
statute);  People  v.  Turner  (1870)  65 
BL  280,  8  Am.  Rep.  645  (convicted  of 
violating  unconstitutional  statute) ; 
Brown  v.  Duffus  (1885)  66  lowa^  193, 
23  N.  W.  396  (out  on  bail  awaiting  trial 
for  violating  unconstitutional  statute) ; 
Re  Jar\ds  (1903)  66  Kan.  329,  71  Pac. 
576,  15  Am.  Crim.  Rep.  391  (convieted 
of  violating  unconstitutional  statute; 
time  for  appeal  expired) ;  Re  Bishop 
(1898)  172  Mass.  35,  51  X.  E.  191  (sUt- 
ing  rule).  Herrick  v.  Smith  (1854)  1 
Gray  (Mass.)  1  (imprisoned  by  virtue 
of   a  mittimus  issued   by   a  justice  of 
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peace  acting  under  an  unconstitutional 
statute);  Re  White  (1890)  43  MiiUL 
250,  45  N.  W.  232  (convieted  of  vio- 
lating void  ordinance);  Ex  parte  Lucas 
(1901)  160  Mo.  218,  61  S.  W.  218 
(person  being  prosecuted  for  violating 
unconstitutional  statute);  Ex  parte 
Smith  (1896)  135  Mo.  223,  33  L.R.A. 
606,  58  Am.  St  Rep.  576,  36  S.  W.  628 
(convicted  of  violating  invalid  ordi- 
nance) ;  disapproving  Ex  parte  Boen- 
uinghausen  (1886)  91  Mo.  301,  1  S.  W. 
761;  Ex  parte  Leach  (1910)  149  Mo. 
App.  317,130  S.  W.  394  (convicted  of  vio- 
lating unconstitutional  statute) ;  Eureka 
County  Bank  Habeas  Corpus  Cases 
(1912)  35  KiBV.  80, 126  Pac.  655,  cases  de- 
nied rehearing  in  (1912)  35  Nev.  151, 129 
Pac.  308  (person  charged  with  violating 
aneonstitutional  statute) ;  Ex  parte  Kifir 
(1905)  28  Nev.  127,  113  Api.  St.  Rep. 
817,  80  Pac.  463,  6  Ann.  Cas.  893,  af- 
firmed on  rehearing  in  (1905)  28  Nev. 
425,  82  Pac.  453,  6  Ann.  Cas.  897  (rule 
stated) ;  Ex  parte  Rosenblatt  (1887)  19 
Nev.  439,  3  Ahl  St.  Rep.  901,  14  Pac. 
298  (convicted  of  violating  unconstitu- 
tional statute) ;  Ex  parte  Clamp  (1886) 
9  Ohio  Dec.  Reprint,  672  (convicted  of 
violating  invalid  ordinance);  Re  Paul 
(1884)  94  N-  Y.  497  (held  for  trial  for 
violating  unconstitutional  statute) ;  Re 
Unger  (1908)  22  Okla.  755,  132  Am.  St. 
Rep.  670,  98  Pac.  999  (fined  for  non- 
payment of  fine  imposed  under  void  or- 
dinance);  Ex  parte  HoUman  (1908)  79 
S.  C.  9,  21  L.R.A.(N.S.)  242,  60  S.  E. 
19,  14  Ann.  Cas.  1105  (unconstitutional 
statute) ;  Ex  parte  Rodriguez  (1873)  39 
Tex.  706  (charged  with  crime  under  un- 
constitutional statute) ;  Ex  parte  Lewis 
(1903)  45  Tex.  Crim.  Rep.  1,  108  Am. 
St.  Rep.  929,  73  S.  W.  811  (convicted  of 
violating  invalid  ordinance) ;  Ex  parte 
Mato  (1885)  19  T«r.  App.  112,  disap- 
proving Parker  v.  State  (1879)  5  Tex. 
App.  579  (charged  with  violating  uncon- 
stitutional statute) ;  Ex  parte  Grace 
(1880)  9  Tex.  App.  381  (convicted  of 
violating  invalid  ordinance) ;  Ex  parte 
Rollins  (1885)  80  Va.  314  (in  custody 
under  writ  of  capias  ad  respondendum 
based  on  unconstitutional  statute) ;  Ser- 
vonitz  V.  State  (1907)  133  Wis.  231,  126 
Am.  St.  Rep.  955,  113  N.  W.  277  (con- 
victed of  violating  unconstitutional  stat- 
ute). 

In  International  Harvester  Co.  v. 
Com.  ante,  1004,  this  rule  was  applied  in 
a  proceeding  to  collect  a  fine  imposed 
under  a  judgment  finding  the  defendant 
guilty  of  violating  an  unconstitutional 
statute.  As  a  defense  to  the  proceeding, 
the  defendant  asserted  the  fact  that  the 
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judgment  was  based  upon  an  unconsti- 
tutional and  void  statute,  and  it  was 
held  that,  notwithstanding  the  proceed- 
ing was  collateral,  it  was  a  good  defense. 

And  without  raising  or  discussing  the 
question  as  to  the  right  to  attack  col- 
laterally a  judgment  of  conviction  or  a 
proceeding  in  a  criminal  case  by  which 
a  person  is  restrained  in  his  liberty,  re- 
lief in  such  eases  was  given  in  the  fol- 
lowing cases  on  the  ground  of  the  in- 
validity of  the  ordinance  or  statute  upon 
which  was  based  the  detention  com- 
plained of: 

Ex  parte  Virginia  (1880)  100  V.  8. 
339,  25  L.  ed.  676,  3  Am.  Crim.  Rep. 
547;  Ex  parte  Yarbrougb  (1884)  110 
U.  B.  651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 
152;  Yick  Wo  v.  Hopkins  (1886)  118  U. 
S.  356,  30  L.  ed.  220.  6  Sup.  Ct.  Rep. 
1064;  Re  Medley  (1890)  134  V.  S.  160, 
33  L.  ed.  835,  10  Sup.  Ct.  Rep.  384; 
Minnesota  v.  Barber  (1890)  136  U.  8. 
313,  34  L.  ed.  41^,  3  Intere.  Com.  Rep. 
18§»   10    B\^   Ct   Rep.    Sm,   affirming 

(1889)  39  Fed.  641;  Re  Savage  (1890) 
134  U.  S.  176,  33  L.  ed.  842,  10  Sup. 
Ct.  Rep.  389;  Asher  v.  Texas  (1888)  128 
XT.  S.  129,  32  L.  ed.  368,  2  Inters.  Cora. 
Rep.  241,  9  Sup.  Ct.  Rep.  1;  Re  Hennick 
(1886)  5  Mackey  (B.  C.)  489;  Ex  parte 
McCready  (1874)  1  Hughes,  598,  Fed. 
Cas.  No.  8,732;  Re  Rudolph  (1880)  6 
Sawy.  296,  2  Fed.  65;  Re  Parrott  (1880) 
6  Sawy.  349,  1  Fed.  481;  Re  Ah  Chong 
(1880)  6  Sawy.  451,  2  Fed.  773;  Ex 
parte  Davis  (1884)  21  Fed.  396:  United 
States  V.  Patterson  (1887)  29  Fed,  779; 
Re  Ah  Jow  (1886)  29  Fed.  181;  Re  Beine 

(1890)  42  Fed,  545;  Re  Brosnahan 
(1883)  18  Fed.  62;  Ex  parte  Kieffer 
(1889)  40  Fed.  399;  Re  Whi.j  (1890) 
n  L.R.A.  284,  3  Inters.  Com.  Rep.  531, 
43  Fed.  913;  Taylor  v.  Moore  (1911)  99 
Ark.  412,  138  S.  W.  634;  Ex  parte  New- 
man  (1858)  9  CaL  502;  Ex  parte  Wall 
(1874)  48  CaL  279,  17  Am.  Rep.  425; 
Ex  parte  Frank  (1877)  52  CaL  606,  28 
Am.  Rep.  642;  Ex  parte  Westerfield 
(1880)  55  Cal.  550,  36  Am.  Rep.  47;  Re 
Maguire  (1881)  57  CaL  604,  40  Am.  Rep. 
125;  Ex  parte  Cox  (1883)  63  CaL  21; 
Ex  parte  Pitts  (1895)  35  FU.  149,  17 
So.  76;  Herrick  v.  Smith  (1854)  1  Gray 
(Mass.)  1,  61  Am.  Dec.  381;  Re  Frazee 
(1886)  63  Mich.  396;  Re  Hauck  (1888) 
70  Mich.  396,  38  N.  W.  269;  Ex  parte 
Rosenblatt  (1887)  19  Ker.  439,  3  Am.  St. 
Rep.  901,  14  Pac.  298;  Re  Paul  (1884) 
94  N.  Y.  497;  Re  Kline  (1892)  6  Ohio 
C.  C.  215,  3  Ohio  C.  D.  422;  Baxter  v. 
Thomas  (1896)  4  Okla.  605,  46  Pac. 
479;   Ex   parte  Rollins    (1885)    80  Va. 
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314;  State  ex  rel.  Larkin  v.  Ryan  (1888) 
70  Wis.  676,  56  N.  W.  823. 

The  rule  was  also  recognized  and  ap- 
pHed  in  the  following  cases,  wherein  the 
conrt  in  habeas  corpus  proceedings  in- 
quired into  the  validity  of  a  statute  or 
ordinance  and  denied  relief  to  a  person 
imprisoned  thereunder  on  the  ground 
that  such  statute  or  ordinance  was  valid : 

Re  Curtis  (1882)  106  U.  8.  871,  27 
L.  ed.  232,  1  Sup.  Ct.  Rep.  381;  Barbier 
V.  Connolly  (1885)  113  V.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Re|).  367;  Ex  parte 
Kinney  (1879)  3  Hu^es,  9,  Fed.  Cas. 
No.  7,826;  Re  Krug  (1897)  79  Ted.  308; 
Ex  parte  Byrd  (1887)  84  Ala.  17,  5  Am. 
St.  Rep.  328,  4  So.  397;  Ex  parte  King 
(1893)  102  Ala.  182,  16  So.  524;  Ex 
parte  Andrews  (1851)  18  OaL  679;  Ex 
parte  Shrader  (1867)  38  GaL  279; 
Ex  parte  Smith  (1869)  38  Cal.  702;  Ex 
parte  Delaney  (1872)  48  CaL  478;  Ex 
parte  Burite  (1881)  59  Cal.  6,  43  Am. 
Hep.  231;  Ex  parte  Koser  (1882)  60 
CaL  177;  Ex  parte  Casinello  (1881)  62 
CaL  638;   Ex  parte  Benninger   (1883) 

64  OaL  291,  30  Pac.  846;  Ex  parte 
Moynier  (1884)  66  OaL  33,  2  Pac.  728; 
Ex  parte  Wolters  (1884)  65  Cal.  269, 
3  Pac.  894;  Ex  parte  Benjamin  (1884) 

65  CaL  310,  4  Pac.  23;  Ex  parte  Heilbron 
(1884)  65  CaL  609,  4  Pac.  648;  Ex  parte 
Mount  (1885)  66  OaL  448,  6  Pac.  78; 
Ex  parte  White  (1886)  67  Cal.  102,  7 
Pac.  186;  Re  Guerrero  (1886)  69  CaL 
88,  10  Pac.  261;  Re  Hang  Kie  (1886) 
69  Oal.  149,  10  Pac.  327;  Re  Lawrence 

(1886)  69  Cal.  608,  11  Pac  217;  Be 
Bickerstaff  (1866)  70  OaL  35,  11  Pac. 
393;  Re  Linehan  (1887)  72  OlO.  114,  13 
Pac.  170;  Ex  parte  Ftske  (1887)  72  Cal. 
125,   13   Pac    310;   Ex   parte   Mirande 

(1887)  73  OaL  366,  14  Pac  888;  Ex 
parte  McNally  (1887)  73  Cal.  632,  15 
Pac.  368;  Ex  parte  Armstrong  (1890) 
84  OaL  655,  24  Pac  596;  Re  Tyaon 
(1889)  13  Colo.  482,  6  L.R.A.  472,  22 
Pac.  810,  8  Am.  Crim.  Rep.  418;  terri- 
tory   ex    rel.    McMabon    v.    O'Connor 

(1888)  5  Dak*  397,  3  L.R.A.  855,  41 
N.  W.  746;  State  ex  rel.  Ohlquist  v. 
Swan  (1800)  1  N,  B.  5,  44  N,  W.  492; 
Re  Ehenhack  (1877)  17  Kan.  618;  State 
ex  rel.  Olson  v.  Brown  (1892)  50  Minn. 
353, 16  L.B.A.  691,  36  Am.  St.  Rep.  651, 
52  N.  W.  936;  Ex  parte  Bethurum  (1877) 
m  Mo.  545;  Ex  parte  Swann  (1888) 
96  Ma  44,  9  S.  W.  10 ;  Ex  parte  Donahoe 
(1888)  24  Neb.  CO,  38  N.  W.  28;  Ex 
parte  Robinson  (1877)  12  Nev.  263,  28 
Am.  Rep.  794;  Ex  parte  Ammons  (1878) 
34  Ohio  St.  518;  Ex  parte  Cooper  (1878) 
3  Tex.  App.  489,  30  Am.  Rep.  152; 
Ex  parte  Mabry  (1878)  5  Tex.  App.  93; 


Ex  parte  Wilson  (1883)  14  T%t.  App. 
592;  Ex  parte  Lynn  (1886)  19  Tex.  App. 
293;  Ex  parte  Bell  (1887)  24  Tex.  App. 
428,  6  S.  W.  197;  Ex  parte  Sundstrom 
(1888)  25  Tex.  App,  133,  8  S.  W,  207; 
Ex  parte  Murphy  (1889)  27  Tex,  App. 
402,  11  S.  W.  487;  Ex  parte  Tipton 
(1890)  28  Tex.  App.  438,  8  LJJ.A.  326, 
13  6.  W.  610. 

In  Washington,  Indiana^  and  Colorado, 
it  is  held  that  habeas  corpus  is  not  a 
proper  remedy  to  inquire  into  the 
validity  of  a  statute  by  virtue  of  which 
a  person  is  in  custody  under  a  judgment 
or  order  of  a  court  of  competent  juris- 
diction, but  this  question  must  be  raised 
in  a  direct  proceeding 'by  way  of  appeal 
€fr  writ  of  error.  These  holdings  are 
based. upon  the  language  of  the  statutes 
of  those  states,  which  in  eflPect  provide 
that  no  court  shall  inquire  into  the  legal- 
ity of  finy  judgment  or  process  whereby 
a  person  is  in  custody,  or  discharge  him 
when  the  tevxa  of  confiQement  has  not  ex- 
pired, where  the  imprisonment  is  based 
upon  any  process  issued  or  the  final  judg- 
ment of  a  court  of  competent  jurisdic- 
tion. People  ex  i^.  Miller  v.  District 
Ct.  (1905)  33  Colo.  328, 108  Am.  St.  R«p. 
98,  80  Pac.  888,  890,  3  Ann.  Cas.  579; 
Koepke  v.  Hill  (1901)  157  Ind.  172,  87 
Am.  St.  Rep.  161,  60  N.  E.  1039;  Re 
Putnam  (1910)  68  Waeh.  687,  109  Pac. 
111. 

This  was  the  holding  of  an  inferior 
New  York  court  under  a  very  similar 
statute.  Re  Donohue  (1876)  62  How\ 
Pr.  (N.  V.)  251,  1  Abb.  N.  C.  1.  But, 
as  heretofore  shown,  the  court  of  appeals 
of  New  York  applies  the  general  rule 
stated.  A.  G.  8. 


MISSISSIPPI  SUPREMJB  COURT. 

(In  Banc.) 

MUTUAL  LIF^  INSURANCE  COMPANY 
OF  NEW  YORK,  Appt., 

T. 

''  MRS.  HARRIETT  BRELAND. 
(—  Miss.  — ,  78  So.  368.) 

Jinativanoe  -*-  value  of  paid-up  policy. 

1.  A  paid-up  nonparticipating  policy  of 
life  insurance,  into  which  a  former  policy 

Kote.  —  The  question  whether  the  exist- 
ence of  indebtedness  from  insurer  to  in- 
sured in  an  ajttount  sufficient  to  pay  a 
premium  or  assessment  prevents  forfeiture 
of  the  policy  for  nonpayment  of  the  pre- 
mium i»  considered  in  the  annotation  fol- 
lowing this  case,  post,  1014;  and  see  refer- 
ences therein  to  annotations  on  related  ques- 
tions. 
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was  by  its  terniB  converted  by  nonpayment 
of  a  premium,  haa  no  fixed  cash  surrender 
value,  and  tberefore  a  transaction  by  which 
it  is  applied  to  the  purchase  of  a  new  policy 
will  not  be  set  aside  because  its  true  wortn 
was  not  allowed  for  it,  if  the  diii>cTepancy  is 
not  unconscionable. 

For  other  oaves,  vee  Insuro/nce^  111,  g,  in 
Dig,  i-5i  A'.  H^ 

Same  —  application  of  surplus  to -pre- 
vent forteiture. 

2.  Upon  nonpayment  of  a  premium  due 
on  a  life  insurance  policy,  when  surplus 
and  dividends  have  accrued  upon  the  policy 
sufficient  to  pay  the  premium,  the  company 
must,  in  the  absence  of  notice  to  the  in- 
sured to  exercise  his  option  as  to  applica- 
tion, apply  it  to  the  premium  so  as  to  pre- 
vent a  forfeiture,  Although  the  policy  pro^ 
vides  that,  upon  failure  of  the  insured  to 
exercise  his  option,  the  dividends  t<haU  be 
applied  to  purchase  of  paid-up  additions  to 
the  policy. 
For  other  cases,  see  Insurance^  111.  /,  2,  Ut 

Dig.  1-52  N.  8. 

(Smith,  Ch.  J.,  and  Cook,  J.,  dissent.) 
(March  4,  1918.) 

APPEAL  by  defendant  from  a  decree  of 
the     Chancery     Court     for     Harrison 

■r 

County  overruling  a  demurrer  to  a  bill  filed 
to  recover  the  amount  alleged  to  be  due  on 
a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  H.  Thompson.  J.  H. 
Thompson,  %nd  Frederick  L*  Allen,  for 
appellant : 

The  relation  between  a  mutal  insurance 
company  and  its  policyholders  is  that  of 
debtor  and  creditor,  not  that  of  trustee  and 
cestui  que  trust. 

£quitable  Life  Assur.  Soc.  v.  Weil,  103 
Miss.  186,  60  So.  133,  Ann.  Cas.  1015B, 
636. 

The  provision  for  forfeiture  upon  non- 
payment of  premium  is  stifficieht. 

Jackson  v.  Mutual  L.  Ins.  Co.  108  C.  C. 
A.  369,  186  Fed.  447 ;  Tigg  v.  Register  Life 
&  Annuity  Ins.  Co.  152  Iowa,  720.  133  N.  W. 
322 ;  Mutual  L.  Ins.  Co.  v.  Stegall,  1  Ga.  App. 
611,  58  8.  E.  79  J  New  York  L.  Ins.  Co.  v. 
(TDom,  100  Miss.  219,  56  So.  379,  Ann.  Cas 
1914A,  682, 

The  terms  of  the  policy  require  the  com- 
plete payment  of  a  policy  to  continue  it  in 
force. 

19  Am.  &  Eng.  Enc.  Law,  45;  Clifton  v. 
Mutual  L.  Ins.  Co.  168  N.  C.  499^  84  S.  E. 
817. 

Whether  a  policyholder  in  a  life  insurance 
company  shall  participate  in  the  surplus 
rests  in  the  discretion  of  the  officers  of  the 
company,  as  well  a«  what  amount  shall  be 
dii^tributcd.  and  when. 

Equitable  Life  Assur.  Soc.  v.  Brown,  213 


U.  B.  25,  53  L.  ed.  68^,  29  Sup.  Ct.   Rep. 
J  404;  Southern  P.  Co*  v.  Lowe,  238  Fed,  847. 
•      The  first  policy  haying  become  a  paid-up 
I  one,  and  the  sixty  days  within  which  time 
the  company  had  contracted,  upon  demand 
within  that  time,  to  pay  an  agreed  cash 
surrender  value  for  the  policy,  having  ex- 
pired, it  no  longer  had  a  stipulated  eaeh  sur- 
render value,  but  v^aa  subject  to  sale  by 
the  owners  to  the- company  or  anybody  else, 
only  for  such  price  as  might  be  agreed  upon 
between  the  seller  and  the  purchaser. 

Harlow  v.  St.  Louis  Mut.  L.  In&  Co.  54 
Miss.  429,  28  Am.  Bef).  358;  Universal  L. 
Ins.  Co.  T.  Whitehead,  58  Misa.  226,  38  Am. 
Bep.  322;  Mutual  L.  Ins.  Co.  ▼.  Cameron, 
100  Miss.  604,  56  So.  782;  Bonner  t. 
Mutual  L.  Ins.  Ck>.  —  Miss.  — ^  36  So.  538. 

Messrs.  IVhlle  A  Ford,  for  appellee: 

If  the  insurance  company  knew  that  the 
policy  was  of  a  greater,  value^  as  it  must 
have  know^,  It  was  clearly  fraudulent  on  its 
part  to  make  the  representation. 

Clark  v.  Equituble  Life  Assur.  Soc.  76 
Miss.  22,  23  So.  463.     , 

The  value  of  a  (ife  insurance  policy  is  a 
readily  ascertainable  quality,  and  in  fact 
may  be  the  8ubj<fet  -  ol  judicial  ascertain- 
ment. 

Palmer  v.  Mutual  L.  Ins.  Co.  121  Minn. 
395,  141  N.  W.  518,  Ann.  CaS.  1914D,  160. 

If  there  was  fraud  or  mistake  in  the  ex- 
change of  policies,  a  court  ot  equity  un- 
doubtedly has  the  power  to  reform  it  (»- 
rectify  it. 

26  Cyo.  738,  §  D. 

A  life  insurance  company  cannot  insist 
upon  a  forfeiture  for  the  nonpayment  of 
premiums  where  it  has  in  its  possession 
dividends  belonging  to  the  insured  sufficient 
to  pay  the  premiums  at  maturity. 

19  Am.  ft  Eng.  Enc.  Law,  2d  ed.  50,  §  8; 
Mutual  L.  Ins.  Co.  v.  Girard  L.  Ins.  Annuity 
t  T.  Co.  100  Pa.  172;  Bulger  v.  Washington 
L.  Ins.  Co.  63  Ga.  328;  Girard  L.  Ins. 
Annuity  ft  T.  Co.  v.  New  York  Mut.  Im  Ins. 
Co.  97  Pa.  15;  Haas  v.  Mutual  L^  Ins.  Co.  90 
Neb.  808,  134  N.  W.  937,  Ann.  Cas.  1913B. 
919,  84  Neb.  682,  26  L.R.A.(N.6.)  747,  121 
N.  W.  996,  19  Ann.  Cas.  58. 

StevenSf  J.,  delivered  the  opinion  of  the 
court : 

Appellee,  Mrs.  Harriett  Breland,  widow  of 
one  Jacob  £.  Breland,  deceased,  sued  in  equity 
to  recover  upon  a  policy  of  life  insurance 
issued  by  appellant,  Mutual  Life  Insurance 
Company  of  New  York,  on  the  life  of  said 
Jacob  E.  Breland  in  the  sum  of  $2,000.  A 
demurrer  interposed  to  the  bill  was  over- 
ruled by  the  chancellor,  and  from  the  decree 
overruling  the  demurrer  appellant  prose- 
cutes this  appeal. 
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'  Thet  centroversy  grows  out-  of  tbe  foUbw- 
ing  state  of  facAs,  briefly  ontltiiads  JaeOb 
•  £.  Bre]and,  before- his -in«rria^  to  the  com- 
-plain»nt,  obteised  from  a(>penaiit  a  policy 
of  life  insurance  in.  the  amoimt  of  $8,000. 
This  firsi  policy  provided  that  after  tiiree 
full  years'  premtuins  were  paid,  the  polidy, 
upon  nonpaymeBft  of  any  subsequent  premi- 
vaaa,  would  become  &  nonparticipating  paid- 
up  policy  in  a  sum  depending  upon  the 
number  of  pretaiiums  paid  by  the  Insured. 
It  is  comeeded  that  the  insured  failed  to  pay 
the  annua-l  premium  due  October,  1904,  and 
<m  that  aeoount  the  polt^f  lutomatlcally 
became  a  paid-up  policy  for  $600,  payable 
on  th«  death  of  the  insnred,  Jaeob  £.  Bre- 
land.  Jesse  Breland,  the  father  of  the  in- 
aured^  wa^  named  a»  the  beneficiary:  Ap- 
proximately four  years  after  the  old  policy 
foeeame  a  paid»up  policy  for  $600,  the  agent 
of  the  insurance  eeimpany  ontfiped  into 
negotiations  with  Jacob  E.  BMand-  lo6kl«g 
towards  a  surrender  and  release  of 
the  old  policy  hnd  "die  taking  out 
of  a  new  policy  for  $2,000,  payable  to 
the  insured's  wife,  Harriett  Breland»  the 
complainant  therein.  It  la  averred  in  tlie 
bill  that  the  agent  represented  to  :tbe';ia- 
sured  that  the  old  policy  had  a  cabh 
surrender  value  of  $14&20,  which  was  a 
sum  sufficient  to  pay  two  annual  pien^ums 
upon  a  new  policy  for  $2,000  and  to  give 
the  insured  in  eash  $16.44;  that  upon 
repEresentatioiia  made  by  the  agent  to  the 
insured  the  latter  accepted  the  statements 
of  the  agent  as  to  the  value  or  worth  of  the 
old  pollcyi  and  agreed  to  taice  out^  add. did 
accept  and  receive,  a  new  policy  for  $2,000 
payable  to  his  wife,  a  receipt  for  two  annu- 
al premiwns,  and  $16.44  in  cash  from  the 
company.  Tbe  new  policy  bears  date 
November  12,  1009,  and  the  stipulated 
premium  is  $65.88.  It  is  further  shown 
that  Jesse  Breland,  the  beneficiary  in  the 
old  policy,  was  a  party  to  th^  agreement, 
and  joined  the  insured  in  executing  to  ap- 
pellant a  full  acquittance  and  release  of  the 
old  policy.  It  is  further  charged  that  the 
actual  cash  surrender  value  of  the  first  pol- 
icy, if  calculated  according  to  the  usual 
methods  or  rules  for  ascertaining  such 
values,  was  the  sum  of  $?14.22,  and  not 
$148.20,  as  represented  by  the  agent  of  ap- 
pellant; that  the  insured  was  ignorant  of 
the  true  worth  or  value  of  the  policy,  and 
was  not  conversant  with  life  insurance  or 
thii  values  of  Hfe  insurance  policies;  that 
thin  representation  of  the  agent  as  to  the 
value  of  the  policy  was  either  a  fraud  oii 
the  rights  of  the  insiued,  or  that  the 
second  policy  was  aocepted  under  a  mistake. 
The  appellee  further  charges  that  the  in- 
sured died  August  20,  1914,  without  mak- 
ing any  payment  of  premiums  further  or  in 


addition  to  the  two  premiums  for  which 
receipt  wais^Bsued  by  api»eUaat  at  the  t|me 
the  policy  was  delivei^;  that  the  third 
premimm  was  due  aj»d  payable  November, 
19111,  and.  was  not  paid;  that  at  the  time 
the  third  premium  beoame  due'  appellant 
had.  in  ifts  hands  $56  accrued  dividends 
whi^  the  polioy  had  earned,  and  which  had 
ntot  been  paid  to  tbe  ioaurod;  that  in  ad- 
dition to  these  dividends  there  had  aoorued 
at  Uiatr  time  $3^»46  ae  the  insured's  .{»E4^ 
portion  of  surplus.  It  is  then  charged  that 
the  duty  devolved  upon  appellant  to  a^pply 
this  dividend  and  the  insused's  ahare  of  tbe 
surplus  toward  the  liquidiptiojik  of  the  pcemi- 
um  due  November,  1911;  that  thiirty  days' 
grace  was  allowed  fori  the  payment  of  this 
premium,  and  that  the. company  bad  aviple 
oppovtunity,  and  that  .it  was  ^hei  duty  jof 
the  oonipany>  to  apply  ■  the  funds  in,  its 
hahd^  beloagjiog  to  insuared  toward  the  pay- 
ateitt  eif  this. premium  and  thereby  %vert  a 
forfeiture.  The  poli<^  sued  on  ccmt^ns> 
among  other  provisions,  the  following  i 

"Participation. — The  proportion  of  the 
surplus  accruing  upon  this  policy  shall  be 
aaoertained  and  distributed  annually,  and 
not  otherwise. 

"Amount  of.  tssurance  payable^  at  death. 
Premiums  for  twenty  yeaans  or.  until  prior 
death.     Annual  dividend  period. 

"Dividends.-^-Dividends  at  the  optipn  of 
the  insured  or  the  owner  of  this  policy  shall, 
on  the  12th  day  of  November  each  year,  be 
either-— 

"(1)  Paid  in  eash;  or 

'*(2)  Applied  towajtd  the  payment. of  any 
premium  01' premiums;  or 

"(3)  Applied  to  the  purchaee  of  peddmp 
additions  to  tbe  policy;  or 

*'(4)  Left  to  accumulate  to  the  credit  of 
the  policy  with  interest  at  the  rate  of  3  per 
centum  per  annum  a«id  payable  at  the 
maturity  of  the  policy^  but  withdrawable 
on  any  anniveraary  ok  ^e^policgr. 

"Unless  the  insured  or  the  owner  of  the 
policy  shall  elect  otherwise  within  three 
monUis  after  the  mailing  by  the  company 
of  a  wvitten  notice  requiring  the  election  ol 
one  of  .the  four  above  options,  the 
dividends  shall  be  appUed  to  the  purehaae 
of  paid-up  additions,  as  per  op14aii  (3). 
Such  paid-np  additions  may  .be  eurrendered 
Bi  any  time  for  cash  value  which  shall 
not  be  leas  than  the  original  cash  dividends, 
as  per  option  (1)." 

The  bill  oharges  that  if  the  insured  had 
received  the  true  or  actual  value  of  the  old 
policy  there  would  have  been  sufficient  funds 
to  pay  three  annual  premiums  upon  the  new 
policy^  and  in  that  event,  under  the  ex- 
tended insurance  feature  or  provision  of 
the  new  policy*  the  contract  would  have 
been  in  fuH  force  and  efTect  on  the  date  of 
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the  death  of  the  said  Jacob  £.  Breland,  and 
that  if  the  company  had  applied  the  funds 
in  its  hands  toward  paying  the  third  annu- 
al premium,  the  same  reAult  woald  hare 
been  accomplished.  The  pfayet  ^  the  hill 
is  ''that  the  said  policy  may  be  decreed  to  be 
reformed  by  this  honoraMe  court  so  ato  to 
carry  into  effect  the  contmct  between  the 
said  Jacob  E.  Breland,  deceased,  and  the  de- 
fendant company  in  accordance  with  the 
tenns  of  said  poliey/'  etc.;  slwA  ''that  the 
said  contract  of  insurance  when  so  reformed 
shall  be  declared  in  equity  to  have  been  in 
full  foree  and  effect  dn  the  date  of  the  death 
of  said  Jacob  E.  Brsland,  under  the  ex- 
tended insurance  feature  thereof." 

There  is  a  further  prayer  that  the  court 
decn^ee  that  appellant  in  fact  had  in  his 
hands  on  November  12,  1*11,  a  mm  ef- 
ficient to  pay  the  third  annual  premium, 
and  consequently  to  decree  tliat  the  policy 
was  in  force  on  the  date  of  the  death  of  the 
insured,  and  that  the  beneficiary,  the  com- 
plainant, be  awarded  the  full  sum  of  $2,000 
with  interest. 

Without  Betting  out  the  grounds  of  the 
demurrer,  the  sufficiency  of  the  bill  is  ques- 
tioned and  complainant's  right  to  recover 
at  all  challenged.  The  biil  does  not  seek  a 
reformation  of  the  new  policy,  the  one  sued 
on,  as  a  contract  of  insurance;  no  objection 
is  made  to  the  terms  and  provisions  of  the 
policy.  It  is  nowhere  intimated  that  there 
is  any  mialake  as  to  the  amount  of  the  in- 
surance or  any  of  the  material  provisions 
of  the  policy  fixing  the  premium  and  defin- 
ing the  rights  and  obligations  of  the  parties. 
The  real  end  sought  by  the  bill  is  a  re- 
covery of  an  additional  sum  of  mohey 
representing  the  true  value  of  the  old  policy 
surrendered,  and  the  application  of  this  ad- 
ditional sum  to  the  payment  of  the  third 
annual  premium  on  the  new  policy.  I>oes 
the  bill,  then,  in  its  averments  of  fraud  or 
mistake,  state  a  cass?  Our  eonclu0i<m  is 
that  it  d«es  not.  In  the  first  place  tlie  old 
policy  had  no  "cash  surrender  value"  in  the 
sense  in  which  that  term  is  usually  em- 
ployed. Its  value  depended  upon  the  age  or 
life  expectancy  of  the  insured  and  the  real 
need  by  him  of  ready  money  or  cash  at  the 
time  the  agreement  was  made.  The  policy- 
holder had  no  right  upon  the  lapoe  ol  the 
old  policy  to  take  down  in  cash  the  amount 
of  the  reserve  except  in  the  manner  specific- 
ally provided  by  the  old  contract.  He  made 
no  election  to  accept  the  real  cash  surrender 
value  of  the  old  policy  within  the  time 
stipulated  by  the  contract,  and  when  the 
policy  became  a  paid-up  policy  for  $000  the 
insured  no  longer  enjoyed  the  right  to  with- 
draw his  reserve  in  cash,  or  to  compel  the 
company  to  pay  anything  prior  to  his  death. 
Conceding  for  the  argument  that  the  old 


policy  was  surrendered  for  a  sum  less 
than  its.  true  worth,  the  dvacrepaocy  is  not 
so  very  much  or  unconscionable,  and  no 
facts  are  averred  in  the  bill  indicating  that 
the  agent  of  appellant  contpony  misrepre- 
sented anything  except  the  possible  worth  of 
the  policy,  and  this  value  or  worth  was  a 
matter  largely  to  be  determined  by  the  busi> 
ness  judgment  of  Jacob  £.  Breland,  the 
insured.  Furthermore,  appellee  "was  not  the 
benefieiary  in  the  first  poiiey,  and  never 
possessed  any  rights  in  the  proceeds  thereof. 
The  court  cannot  say  that  Jacob  £.  Iceland, 
the  deceased,  would  have  applied  any  ad- 
ditional sum  derived  from  the  old  policy 
toward  the  payment  of  premiums  upon  the 
new.  He  in  fact  rec^ved  $16.44  in  cash, 
aild  he  might  have  eiacted  to  poeket  any 
additional  sum  derived  from  the  snrrender 
of  the  old  contract.  Another  contingency 
oonfrdttts  us.  Jesse  Breland,  the  beneficiary 
in  the  old  poUcy,  had  a  vested  right  in  the 
old  policy  and  the  proceeds  forming  the  con- 
sideration for  tlie  release  and  surrender 
thereof.  Jesse  Breland  has  nowhere  ex- 
pressly agreed  that  any  additional  value 
derived  from  the  old  policy  shall  be  applied 
toward  the  payment  of  a  third  premium  on 
the  new.  In  the  nature  of  things  complain- 
ant cannot  so  charge. 

There  is  another  difficulty  for  the  com> 
plainant  which  suggests  itself.  If  there  was 
either  fraud  or  mistake  whereby  the  insured 
was  induced  to  take  o«t  a  new  oontract  <m- 
policy,  the  insured,  upon  discovering  the 
fraud  "or  mistake,  might  himself  sue  to  re- 
scind the  new  oontract;  but,  upon  doiqg  so, 
the  parties  would  l>e  reinstated  to  their 
rights  under  the  old  policy.  This  suit  was 
not  Aramed  to  accomplish  any  suich  result. 
This  ie  a  suit  upon  the  new  policy,  the  <miy 
ode  in  which  complainant  has  any  rights. 
We  reiterate  that  no  obligation  eit^ier  by 
statute  or  contract  rested  upon  appellant 
to  agree  with  the  insured  iipon  any  ** sur- 
render charge*'  for  the  old  policy,  and  in 
arriving  at  the  value  of  this  ^'surrender 
charge"  the  insured,  within  reasonable 
limitations,  certainly  had  the  right  to 
exercise  his  business  judgment.  This 
disposes  of  the  first  ground  for  relief  as 
stated  in  the  bill. 

But  the  demurrer  In  this  ease  is  a  general 
demurrer,  and  if  the  complainant,  under  any 
view,  has  stated  a  case,  the  demurrer  was 
properly  overruled.  The  demurrer  admits 
the  positive  allegations  of  the  bill  that  ap- 
pellant had  in  its  hands  belonging  to  the 
insured  $56  in  dividends  and  $35  as  the  in- 
sured's proportion  of  the  surplus  earned  or 
accrued.  The  demurrer  admits  that  the  in- 
sured was  entitled  to  these  funds  unless 
they  were  disbursed  or  applied  in  ac- 
cordance with  one  of  the  options  given  in 
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the  policy.  It  is  aoateiuM  for  the  appeUa^t 
that  a  policyholder  has  no  right  to  eoatrol 
the  company  in  applying  oic  pacing  the  sur- 
plua,  and  that  the  bill  does  not  expreBsly 
charge  any  portion  of  the  aurplus  had  been 
in  fact  set  aside  or  placed  to  the  credit  of 
this  policy. 

Appellant  further  contendjs  that  under 
the  terms  of  the  policy  the  insured  was  re- 
quired to  elect  within  three  months  hew  he 
wished  his  dividends  paid  or  applied,  and, 
failing  to  do  so,  after  notice,  "the  dividends 
shall  be  applied  to  the  purchase  of  paid-up 
additions  as  per  option  3,^'  and  that  the  bill 
does  not  show  that  the  insured  exercised  his 
option.  From  this  the  inference  is  attempt- 
ed to  be  drawn  by  appellant  that  any 
dividends  have  already  been  applied  to  the 
purchase  of  paid-up  additions.  On  this 
point  it  is  the  duty  of  the  court  to  aseertain 
the  intention  of  the  parties  and  to  enforce 
their  eoatract.  Whea  this  ia  doAe>  howcnrer, 
we  believe  the  bill  states  grounds  for  relief. 
The  contract  expressly  and  plainly  says  that 
**ilke  pio|^ortion  of  the  auzplus  accruing  vp- 
on  this  policy  shall  be  ascertained  and  dis- 
tributed annually,  and  not  otherwise." 

It  also  expressly  provides  that  dividonds 
are  payable  "on  the  12th  day  of  November 
of  each  year." 

In  the  light  of  these  provisions  of  the 
contract  itself,  the  allc^tions  of  the  bill  are 
plain  that  the  company  had*  in  its  possession 
at  the  time  ol  the  death  of  the  insured  a 
Aum  in  excess  of  the  paat^due  third  annual 
premium. 

Was  it  the  duty  of  the  company  to  apply 
these  funds  toward  the  payment  of  that 
premium?  This  question  luus  not,  so  far  as 
we  know,  been  answered  by  this  court.  But 
we  say  unhesitatingly  tliat,  under  the  facts 
of  this  case  and  under  the  contract  here 
under  observation,  equity  demands  the  ap- 
plication of  the  funds  in  a  way  to  avoid  a 
forfeiture  of  the  policy.  If  the  dividend  and 
the  earned  surplus,  then  due  and  payable, 
are  applied  toward  the  liquidation  of  the 
third  pren»ium,  the  policy  is  kept  alive.  If 
the  company  fails  to  apply  the  funds,  the 
policy  is  forfeited.  In  reference  to  the 
dividends,  ooimsel  for  appellant  contend 
that  tlie  contract  provides  that  these  divi- 
dends shall  go  toward  the  purchase  of  ad- 
ditions or  dividend  insurance;  that  this 
additional  insurance,  or  "paid-op  additions," 
is  insurance  fuUy  paid  for>  requires  no 
further  premiums  to  be  paid  on  it,  and 
operates  as  additional  insuranoe  which  caur 
not  be  foi::feited  even  whea  there  is  no 
liability  on  the  main  policy.  It  is  well 
settled  that  the  law  abhors  a  forfeiture,  and 
it  is  reasonable  to  assiune  that  the  option 
accorded  the  insurance  company  to  apply 
the  dividends  to  the  purchase  of  paid-up 


addition^  contemplated  a  situartion  where 
the  policy  was  being  kept  in  force,  and  not 
a  situation  in  which  the  insured  is  in  de* 
fault  for  nonpayment  of  a  premium^  To 
apply  the  funds  in  accordanoe  with  the 
option  glTen  ai^Uant  would  mean  a  little 
additioaal  ioauranee  and  a  forfeiture  of  the 
main  contract,  and  to  apply  the  funds  to* 
wards  the  l^uidation  of  the  past^due  annu- 
al premium  would  mean  the  keeping  alive 
oi.thei  QMii^.  conftra^.  The  veiry  obj^  of 
the  contjract  is  to  providie  insuraiioe  for  the 
full  amount  ol  $2^00,  and  here  the  com- 
pajay  had  it  in  its  power  to  apply  the  in- 
sured's money  in  a  way  to  keep  alive  the 
main  C9ntra<!^  and  in  doing  ao  to  conserve 
ordinarily  the  best  interests  of  both  parties. 
The  policy  itself  stipulatep  that  the  "paid-up 
additiens  may  be  surrendered  at  any  time 
for  ca^  value  which  shall  not  be  less  than 
the  original  oash  dividends."  This  man!* 
fe^tf^d  Ma  intention  to  maJfj^  the  dividends 
available  in  cash  to  the  policyholder.  Our 
view  of  this  question  is  supported  by  the 
case  of  Haas  r.  ^(utual  L.  Ins.  Ca 
90  Neb.  808,  134  N.  W.  937,  Ann. 
C^s.  101 3B,  919,  where  the  court,  by 
Leifetoa,  J.,  says:  "Tins  pxovieioiu  in 
the  policy  giving  options  to  the  insured 
after  a  default  in  the  payment  of  premiums 
on  the  day  fixed  must  be  considered  in  con- 
nection with  the  law  aa  to  the  qature  of  the 
life  insurance  contract  and  the  fact  of  there 
being  no  forfeiture  clause  in  the  policy. 
While  Haas  might  have  exercised  one  of 
these  options,  he  did  not  choose  to  do  so. 
He  was  not  bound  by  his  contract  so  to  do, 
but  had  the  right  to  rely  upon  the  main, 
and  not  upon  the  ancillary  or  subordinate, 
stipulations,  if  it  seemed  best  to  him.*' 

There  is  nothing  on  the  faoe  of  the  bill  to 
indicate  that  the  insiued  received  a  written 
notice  requiring  him  to  elect  the  option  ac- 
corded him  by  the  contract,  or  that  appel- 
lant has  made  any  disposition  of  the  funds 
at  all.  llie  rule,  with  its  proper  limitation, 
is  correctly  stated  in  19  Am.  &  £ng.  Enc. 
Law,  2d  ed.  50,  as  follows:  "The  rule  has 
bjeen  broadly  hiid  down  that  a  life  insurance 
company  cannot  insist  upon  a  forfeiture 
for  the  nonpayment  of  a  premium  where  it 
has  in  its  possession  dividends  belonging  to 
the  insured  sufficient  to  pay  the  premiums 
at  maturity.  The  rule  is  especially  true 
where,  the  dividends  are  by  the  terms  of  the 
policy  made  applicable  to  the  payment  of 
premiums,  or  where  it  is  shown  to  be  the 
custom  of  the  co);npany  in  its  dealings  with 
the  insured  to  appropriate  the  dividends 
for  this  purpose.  But  profits  earned  and 
not  declared  aa  dividends  cannot  be  treated 
as  funds  in  the  hands  of  the  company  ap- 
plicable to  the  payment  of  a  premium." 

The  holding  also  finds  support  in  Girard 
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mssrssippi  supreme  court. 


L.  Tn8.  Annuity  k  T.  Co.  v.  New  York  Mut.  | 
L.  Ins.  Co.  97  Pa.  15.  The  opinion,  on  page 
27  of  97  Pa.,  says  "that  it  is  inequitable  and 
against  the  policy  of  the  law  to  permit  an 
insurance  company  to  forfeit  a  life  policy  i 
for  nonpayment  of  a  prsmhnik,  when  such 
company  has  in  its  possesBion  the  money  of 
the  assured  to  an  amount  coTering  the 
premium,  and  which  it  has  the  power  to  ap- 
ply to  its  payment." 

This  case  was  again  befcnre  the  court,  as 
shown  by  the  reported  case  (100  Pa.  17i2). 
The  holding  announced  in  the  first  opinion 
was  reaffirmed,  with  the  limitation  that  the 
profits  or  dividends  earned,  *^ut  not  declared 
as  dividends  or  otherwise,"  could  not  be 
treated  as  funds  applicable  to  the  payment 
of  the  premium.  In  the  present  case  the 
policyholder  by  contract  had  a  right  to  his 
proportion  of  the  surplus  annually,  and  the 
right  to  a  payment  of  the  dividends  annu- 
ally.   The  bill  charges  that  dividends  and 


surplus  were  in  fact  earned,  and  if  the 
policy  contract  was  complied  with,  they 
were  declared  or  set  apart  and  made 
available  to  the  insured  annually.  The 
funds  alleged  to  be  due  aj%  more  than  suf- 
ficient to  pay  the  third  annual  premium. 
The  bill  then  requires  an  answer.  We  do 
not  think  that  provision  of  the  contract 
stipulating  that  the  policy  shall  be  forfeited 
for  nonpayment  of  any  annual  premium 
militates  against  the  views  here  expressed. 
It  is  elementary  that  all  of  the  provisions 
of  a  contract  must  be  read  and  construed 
together.  The  decree  of  the  learned 
Chancery  Court  will  be  affirmed,  and  the 
cause  remanded,  with  leave  to  appellant  to 
answer  the  bill  within  thirty  days  after 
receipt  of  the  mandate  by  the  clerk  of  the 
court  below. 

Smith,  Ch.  J.,  and  Oook»  J^  dissent. 
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This  note  supplements  the  note  to 
Caywood  v.  Supreme  Liodge,  K.  L.  H. 
23  L.R.A.(N.S.)  304. 

As  to  effect  of  provision  that  deficiency 
in  assessment  may  be  paid  from  reserve 
or  emergency  fund,  see  the  note  to  Craw- 
ford v.  Northwestern  Traveling  Men's 
Asso.  10  L.R.A.(N.8.)  264. 

As  to  application  of  accrued  benefits 
upon  dues  or  assessments  accruing  on  a 
benefit  certificate,  see  the  note  to  Rog- 
ers v.  Union  Benev.  Soc.  56  L.R.A.  605. 

As  to  computation  of  cash  surrender 
vahie,  extended  or  paid-up  insurance, 
where  policyholder  has  borrowed  on 
policy,  see  the  notes  to  Emig  v.  Mutual 
Ben.  L.  Ins.  Co.  23  L.R.A.(N.S.)  828, 
and  Meridian  L.  Ins.  Go.  v.  Hobbs, 
L.R.A.1918A,  906. 

It  will  be  noticed  that  in  Mittual  L. 
Ins.  Co.  v.  Breland,  ante,  1009,  it  was 
held  that,  upon  nonpayment  of  a  premium 
due  on  a  policy  upon  which  surplus  and 
dividends  had  accrued  sufiScient  to  pay 
the  premium,  the  insurer  should,  in  the 
absence  of  notice  to  the  insured  to  ex- 
ercise his  option  as  to  the  application  of 
these  funds,  apply  them  to  the  payment 
of  the  premium,  so  as  to  prevent  a  for- 
feiture, although  the  policy  provided 
that,  upon  failure  of  the  insured  to  ex- 
ercise his  option,  the  dividends  should 
be  applied  to  purchase  paid-up  additions 
to  the  policy. 

This  conclusion  is  in  accord  with  cases 
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in  the  earlier  note,  and  the  general  rule 
announced  in  that  note,  that,  if  an  in- 
surer has  in  its  hands  sufficient  funds 
due  the  insured  to  pay  an  assessment  or 
premium  when  due,  it  is  the  insurer*s 
duty  to  apply  them  and  prevent  a  for- 
feiture; and  that  rule  was  applied  in  the 
following  cases:  American  Nat.  Ins.  Co. 
V.  Mooney  (1914)  111  AA  614,  164 
S.  W.  276  (where  sick  benefits  were  due 
on  an  industrial  policv  sufficient  to  pay 
premiums) ;  Kern  v.  Western  L.  Indem- 
nity Co.  (1915)  192  ni.  App.  96  (money 
due  insured) ;  Sleight  v.  Mystie  Toilers 
(1906)  133  Iowa,  379,  107  N.  W.  183 
(where  advance  assessments  had  been 
paid  and  were  in  insurer's  hands) ;  Ram- 
bousek  V.  Mvstic  Toilers  (1906)  133 
Iowa,  375,  106  N.  W.  947  (where  in- 
surer had  advance  assessment  which  was 
unappropriated);  Claik  v.  Iowa  State 
Traveling  Men's  Asso.  (1912)  156  I«wa» 
201,  42  L.R.A.(N.S.)  631,  136  N.  W. 
1114  (where  insured  had  paid  enough 
to  meet  assessments,  but  insurer  wrong- 
fully diverted  it) ;  Wait  v.  Mystic  Work- 
ers (1909)  140  Iowa,  648,  119  N.  W.  72 
(where  insurer  held  advance  assessment 
which  was  unapplied) ;  Supreme  Coun- 
cil, C.  K  A.  v.  Wathen  (1918)  179  Ky. 
64,  200  8.  W.  320  (where  insurer  ha^ 
attempted  to  raise  assessments,  and  held 
excess  illegally  exacted) ;  Citizens  L. 
Ins.  Co.  v.  Boyle  (1910)  139  Ky.  1,  129 
S.  W.  303  (where  insurer  owed  injured 
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compensation  for  services  sufficient  to 
pay  quarterly  and  semiannual  premium, 
and  almost  enough  to  pay  annual) ; 
National  Council,  J.  0.  U.  A.  M.  v. 
Thomas  (1915)  163  Ky.  364,  173  S.  W. 
813  (where  sick  benefits  sufficient  to  pay 
l)remium  were  due  insured)  j  Rogers  v. 
Union  Bene  v.  Soc.  (1901)  111  Ky.  598, 
55  L.R.A.  605,  64  S.  W.  444  (where  sick 
benefits  exceeded  dues) ;  Price  v.  Broth- 
erhood of  Railroad  Trainmen  (1911)  116 
Mitin.  275,  133  N.  W.  793  (where  the 
insurer  had  money  in  its  hands  paid  on 
an  assessment  the  insured  was  not 
obliged  to  pay) ;  Matlack  v.  Mutual  L. 
Ins.  Co.  (1897)  180  Pa.  360,  36  Atl. 
1082  (where  there  were  accumulated 
dividends,  ajid  it  had  been  the  custom 
to  apply  dividends  to  payment  of  pre- 
miums). 

And  in  lbs  v.  Hartford  L.  Ins.  Co. 
(1912)  119  Minn.  113,  137  N.  W.  289, 
where  the  contract  of  insurance  provided 
for  the  application  of  accumulated  in- 
terest on  a  fund  created  for  the  benefit 
of  members,  to  the  reduction  of  dues, 
it  was  held  that,  if  the  insurer  had  on 
band  a  sufficient  amount  of  interest  due 
the  insured  at  the  time  of  an  alleged  for- 
feiture to  pay  his  dues,  (equity  and  good 
conscience  would  require  its  application 
to  save  a  forfeiture,  and  the  burden  was 
held  to  bd  on  the  insurer  to  affirmatively 
estabKsh  a  forfeiture. 

And  in  Perkins  v.  Empire  L.  Ins.  Co. 
(1916)  17  Oa.  App.  658,  87  S.  E.  1094, 
it  was  held  the  duty  of  the  insurer  to 
apply  the  loan  value  of  the  policy,  which 
was  sufficient  in  amount,  to  the  pay- 
ment of  the  premium,  and  prevent  a  for- 
feiture, where  the  policy  contained  a 
provision  that,  if  any  premium  should 
not  be  paid,  the  surplus  due  should  first 
be  applied,  and  the  balance  charged 
against  the  policy  as  a  loan. 

And  in  Mutual  L.  Ins.  Co.  v.  Henley 
(1916)  125  Ark.  37S,  188  S.  W.  829, 
where  the  premiums  were  payable  on  a 
certain  date  annually,  but  the  policy  also 
contained  a  provision  that  the  premium 
might  be  paid  semiannually  or  quarterly, 
it  was  held  that,  although  the  insured 
had  not  elected  to  pay  quarterly,  the 
policy  was  not  forfeited  for  nonpayment 
of  the  premium,  where  the  insurer  had 
in  its  hands  a  dividend  to  the  credit  of 
the  insured  sufficient  to  pay  the  pre- 
mium for  the  first  quarter,  the  court 
stating  that  the  consent  of  the  insured 
to  the  appropriation  of  the  dividend  to 
the  payment  of  the  quarterly  instalment 
to  prevent  a  forfeiture  might  be  pre- 
sumed. In  reaching  its  conclusion  the 
court  relied  upon  the  decision  in  Union 
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Cent.  L.  Ins.  Co.  v.  Caldwell  (1900)  68 
Ark.  505,  58  S.  W.  355,  which  is  set  out 
in  the  earlier  note. 

In  Terry  v.  State  Mut.  L.  Ins.  Co. 
(1911)  90  8.  0. 1,  72  S.  E.  498,  where  the 
policy  provided  that  dividends  might  be 
applied  to  the  payment  of  premiums  or 
drawn  in  cash,  and  further  provided  that 
the  insured  had  the  right  to  pay  pre- 
miums semiannually  or  quarterly,  it  was 
held  that,  although  the  amount  due  as  a 
dividend  was  sufficient  to  continue  the 
policy  in  force  beyond  the  date  of  the 
insured's  death,  the  insurer  was  not 
.bound  ta  apply  the  dividend  to  the  pay- 
ment of  the  premium  for  any  period,  it 
appearing  that  the  amount  of  the  divi- 
dend ^^ks  insufficient  to  pay  a  quarterly 
premium,  which  was  the  shortest  period 
provided  for  by  the  contract. 

The  rule  applied  in  Union  Cent.  L.  Ins. 
Co.  V.  Caldwell  (Ark.)  supra,  set  out 
in  the  earlier  note,  requiring  accrued 
dividends  to  be  applied  to  the  payment 
of  premiums  to  prevent  forfeiture,  was 
h^U'to.have  na  ai^icatiQn  in  GitiaenB 
Nat.  L.  Ins.  Ca.  v.  Morris  (1912)  104 
Ark.  288, 148  S.  W.  1019,  because  of  pro- 
visions in  the  contract  between  the  pat- 
ties for  the  forfeitul'e  of  the  policy  if 
premiums  were  not  paid  when  due,  and 
for  the  termination  of  the  contract 
should  the  insured  fail  to  carry  out  the, 
provisions  of  an  agreement  whereby  he 
was  to  act  as  agent  for  the  insurer. ' 

In  McCann  v.  Supreme  Conclave^  L  R. 
H.  (1913)  119  Md.  655,  46  L.R.A.(N.S.) 
537,  87  Atl.  383,  a  local  branch  of  a 
mutual  benefit  eompany  which  had  piro- 
vided  for  sick  benefits,  for  which  the 
general  order  had  assumed  no  responsi- 
bility, was  held  to  have  no  atfthority  to 
apply  an  amount  due  a  member  for  such 
benefits  in  payment  of  an  assessment 
against  him,  so  as  to  prevent  his  cer- 
tificate from  lapsing  for  nonpayment  of 
dmesy  where  tbe  rules  of  the  order  xe* 
quired  his  dues  to  be  apportioned  be- 
tween >  th«  death  benefit  fund  and  tfa^ 
general  fund  of  the  order. 

In  Empire  L.  Ins.  Co.  v.  Wier  (1909) 
135  Ga.  130,  68  S.  E.  1035,  a  policy  pro- 
vided for  the  payment  of  a  specified 
premium  in  advance  on  the  date  it  wis 
issued,  and  a  like  amount  each  year, 
and  coupons  were  attached  to  the  policy 
bearing  ev^n  date  with  it,  one  of  which 
contained  a  stipulation  that  the  insurer 
one  year  after  date  should  pay  the  in- 
sured a  stated  sum  (which  -waa  the 
amount  of  the  annual  premium)  ^'as  a 
dividend  guaranteed  to  be  declared  up- 
on that  day  upon  the  policy  above 
named,  provided  the  insured  is  alive  at 
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that  date  and  the  policy  in  force,  and 
all  premium  notes  and  premiums  due, 
including  the  one  due  upon  that  date,  if 
any,  shidl  have  been  paid,  and  provided 
the  subsequent  year's  premium  had  been 
satisfactorily  secured;  provided,  further, 
that  this  dividend  coupon  when  earned 
may  be  used  to  pay  any  premium  or 
other  indebtedness  to  the  company."  In 
an  abstract  opinion  it  was  held  that, 
under  a  proper  construction,  the  divi- 
dend coupon  ''when  earned'^  might  be 
applied  to  pay  any  premium  or  other 


indebtedness  to  the  insurer,  but  that  ac- 
tual payment  of  the  premium  due  one 
year  after  the  issuance  of  the  policy  was 
one  of  the  conditions  precedent  to  the 
earning  of  the  dividend,  and  that  such 
payment  did  not  result  automatically  by 
mere  force  of  the  contract,  when,  under 
the  terms  of  the  policy,  there  was  noth- 
ing otherwise  due  to  the  insured  which 
the  insurer  might  appropriately  have 
applied  in  payment  of  the  premiums. 

J.  T,  W. 


MISSOURI  SUPREME  COURT. 

(Division  No.  1.) 

KANSAS  CITY.   Respt,. 
v. 

EDWAKD  E.  HOLMES,  Appt. 

(—  Mo.  —,  202  S.  W.  892.) 

Municipal  corporation  ^  power  to  re- 
quire remoTai  of  snow. 

1.  The  polioe  power  of  a  munieipality 
extends  to  requiring  owners  and  occupants 
of  property  to  remove  the  snow  and  ice  from 
the  adjoining  sidewalks. 

For  other  cases,  see  Constitutional  Law,  II. 
c.  5.  in  Dig.  1-52  2V.  S. 

Constitutional  law  —  snow  removal  ordi- 
nance. 

2.  An  ordinance  requiring  under  penalty 
owners  and  occupants  of  city  property  to 
remove  the  snow  and  ice  from  adjoining  side- 
walks does  not  deprive  them  of  life,  liberty, 
or  property  without  due  f^rocess  of  law. 
For  other  octses,  see  ConsHtuiional  Law,  II, 

6,  5,  in  Dig,  1-52  N,  B. 

Same  r*  uniformity  of  taxation. 

3.  An  ordinance  requiring  under  penalty 
owners  and  occupants  of  city  property  to 
remove  the  snow  and  ice  from  adjoining 
sidewalks  does  not  violate  constitutional 
provisions  requiring  uniformity  of  taxes 
and  that  taxes  shall  be  in  proportion  to 
value  of  the  property  taxed. 

For  other  oo^es,  see  Tastes,  I.  o,  in  Dig, 
1-52  N.  S, 

(March  29,  191B.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Jackson 
County  convicting  him  of  violating  an  ordi- 
nance requiring  owners  or  occupants  of  real 
property  to  clean  snow  and  ice  from  the 
walks  in  front  of  their  property.    Affirmed. 


Xote.  ^  The  right  to  impose  on  occupant 
or  owner  of  property  bordering  on  public 
street  the  duty  to  remove  snow  and  ice  from 
sidewalks  is  treated  in  the  annotation  fol- 
lowing this  case,  post,  1019. 
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Statement  by  Brown,  C: 

This  case  was  instituted  in  municipal 
court  No.  2  for  Kansas  City,  Missouri,  upon 
complaint  of  the  city  counselor  charging 
the  defendant  with  a  violation  of  $$  663  and 
626  of  the  revised  ordinances  of  the  city  of 
1909,  in  that  he  unlawfully  failed  and 
neglected  to  remove  from  the  sidewalk,  in 
front  of  property  owned  by  him,  ice  and 
snow  which  obstructed  and  rendered  the 
sidewalk  dangerous,  inconvenient,  and  an- 
noying to  persons  residing  in  the  neighbor- 
hood traveling  over  the  sidewalk.  The 
defendant  was  found  guilty,  and  a  fine  of 
$5  assessed.  An  appeal  was  taken  to  the 
criminal  court  for  Jackson  county,  where 
upon  trial  he  was  again  found  guilty,  and 
the  same  6ne  assessed,  and  judgment  en- 
tered accordingly.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled, 
and  in  due  time  this  appeal  was  taken. 

The  cause  was  submitted  in  the  criminal 
court  without  a  jury  upon  an  agreed  state- 
ment of  facts,  by  which  it  was  stipulated 
that  defendant  was  the  managing  officer  of 
the  corporation  which  owned  the  land  abut- 
ting upon  the  sidewalk  on  which  the  snow 
in  question  had  fallen  and  lay,  and  that  he 
made  no  point  that  he  did  not  occupy  the 
position  of  owner;  that  at  the  time  men- 
tioned in  the  complaint  there  was  a  fall  of 
snow  upon  the  sidewalk,  rendering  it  dan- 
gerous, inconvenient,  and  annoying  to  per- 
sons walking  thereon,  and  that  be  did  not 
remove  the  snow,  as  charged  in  the  com- 
plaint; that  the  sidewalk,  street^  and  abut- 
ting property  were  within  the  limits  of  the 
city;  that  the  sole  question  involved  in  the 
case  was  and  is  the  validity  of  the  city  or- 
dinances on  which  the  complaint  was  found- 
ed. The  validity  of  the  ordinances  was 
challenged  in  the  trial  court  and  upon  this 
appeal  on  the  ground  that  they  are  in  con- 
flict with  the  provision  of  §  4  of  article  2  of 
the  Constitution  of  the  state,  that  all  per- 
sons have  the  natural  right  to  life,  liberty, 
and  the  enjoyment  of  the  gains  of  their  own 
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industry;  al&o  vith  §  21  of  the  same  article, 
providing  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  witliout 
just  compensation  J  also  with  the  provision 
of  §  30  of  the  same  article,  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  du6  process  of  law;  also  with  the 
provision  of  §  31  of  the  same  article,  that 
there  cannot  be  in  thfd  state  either  slavery 
or  involuntary  servitude,  except  as  punish- 
ment for  crime;  also  with  §  3  of  article  10 
of  the  Constitution,  which  provides  that 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  same;  also  with 
§  4  of  the  last-mentioned  article,  providing 
that  property  subject  to  taxation  shall  be 
taxed  in  proportion  to  its  value : 

Sections  563  and  620  of  the  city  ordi- 
nances are  as  follows: 

"Ice,  Snow,  etc. — Repairs. — ^It  shall  be  the 
duty  of  all  persons,  owning  or  occupying 
any  real  property  fronting  upon  any  street, 
to  keep  the  sidewalk,  curbing,  and  guttering 
in  front  and  alongside  of  such  property  and 
on  the  same  side  of  the  street  in  good  re- 
pair and  order,  and  to  clean  the  same,  and 
remove  from  any  such  sidewalk,  curbing, 
and  guttering  all  ice,  snow,  earth,  or  other 
substance  that  in  any  way  obstructs  or 
renders  the  same  dangerous^  inconvenient, 
or  annoying  to  any  person." 

"Penalty. — ^Any  person,  firm,  or  corpo- 
ration failing,  neglecting,  or  refusing  to  com- 
ply with  any  provision  of  this  chapter  shall, 
on  conviction,  where  no  other  penalty  is 
provided,  be  fined  in  any  sum  not  less  than 
one  nor  more  than   five  hundred  dollars.'* 

Appellant  does  not  question  that  these  or- 
dinances are  expressly  authorized  by  §  16  of 
article  3  of  the  Kansas  City  charter. 

Messrs.  Cook  A  Gossett,  for  appellant: 

It  is  the  city's  duty  to  keep  its  streets, 
including  sidewalks,  in  reasonably  safe  con- 
dition for  travel, — a  governmental  duty, 
and  not  a  matter  of  police  regulation,  and 
therefore  cannot  be  shifted  under  a  claim 
of  police  regulation. 

Jackson  v.  Kansas  City,  Ft.  S.  &  M.  H. 
Co.  157  Mo.  621,  80  Am.  St.  Rep.  650,  58  8. 
W.  32;  Beck  v.  Ferd  Heim  Brewing  Co.  367 
Mo,  195,  66  S.  W.  928;  Ford  v.  Kansas  City, 
181  Mo.  137,  79  S.  W.  923;  St.  Louis  use  of 
Seibert  v.  Allen,  53  Mo.  44. 

It  is  unconstitutional  deprivation  of 
property  without  due  process  of  law  for  a 
city  having  exclusive  control  of  its  streets, 
including  sidewalks,  to  compel  a  person  by 
sentence  of  fine  or  imprisonment,  or  both, 
to  remove  snow  falling  naturally  upon  one 
of  such  sidewalks,  even  though  it  is  in  front 
of  such  person's  property,  unless  all 
citizens  are  compelled  to  work  generally  on 


the  streets,  irrespective  of  place  on  which 
work  is  to  be  done,  or  property  ownership. 

St.  Louis  use  of  Seibert  v.  Allen,  supra; 
St.  Louis  V.  Spiegel,  75  Mo.  145;  Tipton  v. 
Norman,  72  Mo.  380;  Elting  v.  Hickman, 
172  Mo.  23T,  72  S.  W.  700;  St.  Louis  v. 
Dreisoemer,  243  Mo.  217,  41  L.R.A.(N.S.) 
177,  147  S.  W.  998;  Barber  Asphalt  Paving 
Co.  V.  St.  Joseph,  388  Mo.  451,  82  S.  W.  64. 

The  ordinance  is  unreasonable,  unjust, 
and  void  unless  it  applies  practically  to  at 
least  all  able-bodied  citizens,  irrespective  of 
property  ownership* 

St.  Louis  use  of  Seibert  t.  Allen,  supra; 
Tipton  V.  Korman,  72  Mo.  380;  St.  Louis  v. 
Roche,  128  Mo.  542,  31  S.  W.  916;  Elting 
V.  Hickman,  172  Mo.  287,  72  S.  W.  700; 
Kansas  City  v.  Whipple,  186  Mo.  475,  35 
L.R.A.  747,* 58  Ain.  St.  Rep.  657,  38  S.  W. 
295. 

It  is  tmconstitutional  to  compel  an  owner 
to  pay  for  the  removal  of  snow  falling 
naturally  upon  the  sidewalk  in  a  public 
street  in  that  it  is  thereby  taxing  him  with- 
out uniformity  of  taxation  for  the  removal 
of  such  snow. 

Gridley  v.  Bloomington,  88  HI.  654,  30 
Am.  Rep.  566;  Chicago  v.  O'Brien,  111  III. 
532,  53  Am.  Rep.  640;  State  v.  Jackman,  69 
N.  H.  318,  42  L.R.A.  438,  41  Atl.  347,  11 
Am.  Crim.  Rep.  607;  St.  Louis  v.  Spiegel, 
75  Mo.  145;  Kansas  City  v.  Whipple,  supra. 

Compelling  the  owner  by  penalty  of  fine 
or  imprisonment  to  remove  snow  from  the 
sidewalk  in  the  street  aver  which  the  city 
has  exclusive  control  is  a  species  of  tax- 
ation not  justifiable  upon  the  theory  of 
special  benefits,  and  necessarily  it  is  dis- 
proportionate to  the  value  of  the  property, 
and  also  unconstitutional  for  that  reason. 

Kansas  City  v.  O'Connor,  82  Mo.  App. 
655;  St.  Louis  use  of  Seibert  v.  Allen, 
supra;  Barber  Asphalt  Paving  Co.  t.  St. 
Joseph,  183  Mo.  451,  82  S.  W.  64. 

Messrs.  J.  A.  Harzfeld,  B.  N.  Mosman, 
and  A.  F.  Sniitb,  for  respondent : 

A  city  has  the  right  to  require  by  penal 
ordinance  that  each  property  owner  clean 
the  snow  from  the  public  sidewalk  in  front 
of  his  property. 

Xorton  V.  St.  Louis,  97  Mo.  537,  11  S.  W. 
242;  St.  Louis  v.  Connecticut  Mut.  L.  Ins. 
Co.  107  Mo.  92,  28  Am.  St.  Rep.  402,  17  S. 
W.  637 ;  Ford  v.  Kansas  City,  181  Mo.  137, 
79  S.  W.  923 ;  Re  Goddard,  16  Pick.  504,  28 
Am.  Dec.  259;  Carthage  v.  Frederick,  122 
N.  Y.  268,  10  L.R.A.  178,  19  Am.  St.  Rep. 
490,  25  N.  E.  480;  State  v.  McCrillis,  28  R. 
I.  166,  9  L.R.A.(N.S.)  635,  66  Atl.  301,  13 
Ann.  Cas.  701 ;  State  v.  McMahon,  76  Conn. 
97,  55  Atl.  591;  Helena  v.  Kent,  82  Mont. 
279,  80  Pac.  258,  4  Ann.  6aa.  235;  Lincoln 
V.  Janesch,  63  Xeb.  707,  56  L.R.A.  762,  93 
Am.  St.  Rep.  478,  89  X.  W.  280;  McQuillin, 
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Mun.  Corp.  §  924;  Dill.  Mun.  Corp.  otli  ed. 
§  713;  Freuiid,  PoL  Power,  §  620. 

Brown »  C,  filed  the  following  opinion: 
We  do  not  think  that  any  of  the  consti- 
tutional provisions  used  as  a  weapon  of 
attack  against  these  ordinances  have  any 
relation  or  reference  to  the  facts  of  this 
case,  with  the  exception  of  §  30  of  article  2, 
providing  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  ivithout  due  proc- 
ess of  law,  and  §  3  of  article  10,  providing 
for  the  uniformity  of  taxes,  and  §  4  of 
article  10,  which  provides  that  property 
subject  to  taxation  shall  be  taxed  in  pro- 
portion to  its  value.  These  three  prop- 
ositions can  best  be  considered  together,  for 
the  question  at  once  arises  as  to  what 
branch  of  the  governmental  powers  these 
ordinances  refer. 

The  police  powers,  as  was  said  by  the  Su- 
preme Court  of  the  United  States  in  Munn 
V.  Illinois,  94  U.  S.  113-125,  24  L.  ed.  77- 
84,  and  repeated  by  this  court  in  Houck  v. 
Little  River  Drainage  Dist.  248  Mo. 
373,  384,  154  S.  VV.  739,  741,  "are 
nothing  more  or  less  than  the  pow- 
er of  government  inherent  in  every 
sovereignty;  .  .  .  that  is  to  say,  .  .  . 
the  power  to  govern  men  and  things."  To 
make  possible  its  exercise  it  must  call  to  its 
aid  the  subordinate  power  of  taxation, 
which  has  for  its  office  the  raising  of  the 
necessary  funds  for  the  performance  of 
those  governmental  functions  which  it  as- 
sumes to  exercise.  The  government  is  a 
social  compact,  by  which  the  whole  people 
covenant  with  each  citizen,  and  each  citizen 
with  the  whole  people,  that  they  shall  be 
governed  by  certain  laws  to  be  enacted  for 
the  public  good.  The  terms  of  this  compact 
are  defined  by  the  Constitution.  By  that  in- 
strument the  legislature  was  created,  and  in- 
vested with  a  power  to  enact  laws  for  the 
common  good,  which  is  limited  only  by  the 
terms  of  the  Constitution  itself.  This  does 
not  confer  power  upon  the  whole  people, 
represented  by  the  lawmaking  branch  of  the 
government,  to  control  rights  which  are 
purely  and  exclusively  private.  These 
rights  represent  private  ownership  and 
are  private  property,  the  Inviolability 
of  which  is  guaranteed  by  §  30  of 
article  2  of  our  state  Constitution,  to 
which  we  have  already  alluded.  The  due 
process  of  law  to  which  it  refers  consists  of 
all  laws  enacted  by  the  legislature  in.  pur- 
suance of  its  powers.  These  include  the 
power,  as  was  said  by  Chief  Justice  VVaite 
in  the  Munn  Case^  supra,  to  establish  laws 
''requiring  eaeh  citizen  to  so  conduct  him- 
self, and  so  use  his  own  property,  as  not 
unnecessarily  to  injure  another.  This  is  the 
very  essence  of  government,  and  has  found 
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expression  in  the  mAxim,  'Sic  utere  tuo  ut 
alienum  non  laedas.'  From  this  source  come 
the  police  powers,  which,  as  was  said  by  Mr. 
Chief  Justice  Taney  in  the  License  Cases, 
5  How.  583,  12  L.  ed.  291,  are  nothing  more 
or  less  than  the  powers  of  government  in- 
herent in  every  sovereignty;  .  .  .  that 
is  to  say,  .  .  .  the  power  to  govern  man 
and  things."  This  19  the  true  test  of  the 
extent  and  character  of  the  police  power  of 
the  state.  It  governs  everything  necessary 
to  regulate  the  conduct  of  citizens  toward 
each  other  in  such  a  way  that  all  may 
exercise  that  measure  of  liberty  of  action 
consistent  with  the  welfare  and  freedom  of 
others. 

Applying  these  principles  to  the  matter 
here  in  controversy,  we  find  an  excellent 
illustration  of  the  rule  which  we  have 
stated.  It  appears  from  the  appellant's 
brief  that  the  corporation  which  he  repre- 
sents is  the  owner  of  approximately  5,000 
feet  of  frontage  along  the  sidewalk  men- 
tioned in  the  record.  Some  of  the  lands  which 
originally  belonged  to  him  have  been  sold 
and  are  occupied  by  others  representing  the 
purchaser.  The  street,  as  well  as  the  side- 
walk, were,  like  all  public  highways,  brought 
into  being  by  the  exercise  of  the  police 
power  of  the  state.  It  is  the  exercise  of  this 
power  that  has  given  the  lands  their  urban 
character,  and  by  which  the  whole  people 
have  assumed  the  responsibility  for  provid- 
ing means  by  which  these  ways  may  be 
maintained  for  the  use  of  all,  and  for  the 
benefit  such  use  confers  upon  the  lands  of 
adjoining  proprietors.  The  same  govern- 
mental principle  by  which  the  legislature 
may  improve  its  streets,  and  construct  side- 
walks, and  reconstruct  or  repair  them  w^hen 
they  have  fallen  into  natural  decay,  at  the 
expense  of  adjoining  proprietors,  applies 
with  equal  force  to  the  removal  of  such 
temporary  obstructions  as  are  the  motif  of 
this  case.  The  duty  is  charged  upon  the 
occupant  of  the  property  as  well  as  tho 
owner,  and  relates  solely  to  the  use  of  his 
own  appurtenant  easement  in  such  manner 
as  shall  not  injure  others  in  the  enjoyment 
of  a  use  to  which  they  are  entitled.  He  is 
entitled  to  the  use  in  common  with  all 
others.  In  addition  to  this  he  has  a  special 
right  of  ingress  and  egress  appurtenant  to 
his  ownership  or  occupation  of  the  land, 
which  is  clearly  an  element  of  its  value. 
Should  he  be  cut  ofl"  from  this  access,  the 
right  of  the  public  in  the  street  w^ould  re- 
main unimpaired,  except  as  a  means  of 
communication  with  his  property.  The 
charter  and  ordinances  before  us  are  framed 
upon  the  tlieory  that  the  preservation  of 
this  right  is  dependent  upon  the  preser- 
vation of  the  condition  upon  which  it  rests. 
If  it  stops  at  his  gate,  it  does  not  exist. 
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^lUiougk  he  xn&y  keep  the  walks  within  his 
lot  swept  and  garnished^  it  give^  him  bo 
access  to  the  street.  A  snowdrift  against 
liiA  gate  excludea  him  as  completely  as 
^ould  an  iron  bar  extended  across  it. 

Laws  of  this  class  rest  largely,  although 
not  entirely,  upon  these  and  other  special 
benefits  to  those  upon  whom  their  burden 
is  imposed.  The  matter  of  public  conven- 
ience, which^  as  we  have  already  said,  all 
must  consider  in  the  use  of  their  property, 
is  also  an  element  in  the  imposition  of  the 
burden.  A  snowstorm  spreads  itself  as  an 
•obstmctioD  over  an  entire  city,  and  the  reme- 
dy must  instant^  spread  itself  over  the 
same  area  to  meet  the  emergency.  It  would 
be  impossible,  otherwise  than  through  the 
action  of  tlie  law  directly  upon  all  in  whose 
hands  the  remedy  lay,  to  meet  the  emergen- 
cy. When  this  is  done  by  the  distribution 
of  the  burden  upon  those  specially  in- 
terested in  the  result,  the  problem  would 
seem  to  be  well  solved,  and  public  con- 
venience and  justice  in  the  distribution  of 
the  burden  are  combined  for  the  good  of  all. 
We  need  not  wait  until  some  Utopian 
scheme  can  be  devised  which  would  meet, 
with  mathematical  certainty,  the  conditions 
of  every  particular  case.  This  duty  of 
selection  is  necessarily  inherent  in  the  law- 
making department  of  every  constitutional 
^vemment.  When  in  the  exercise  of  the 
police  power  it  has  acted,  it  becomes  the  i 
duty  of  every  person  within  its  juris- 
diction to  obey,  unless  he  can  point  to  some 
constitutional  guaranty  which  absolves  him 
from  obedience. 

This  is  the  same  power  by  which  the 
citizen  may  be  compelled,  at  the  direction 
of  a  peace  ofldcer,  to  come  to  his  assistance 
in  tl»e  suppression  of  riot,  to  aid  in  the 
extinguishment  of  fire,  or  to  suffer  his  build- 
ing to  be  demolished  for  that  purpose.  His 
person-  and  his  property  are  at  the  disposal 
of  the  state  whenever  the  circumstances  re- 
quire that  he,  of  all  others,  should  be  se- 
lected for  the  service,  either  by  reason  of 
propinquity,  or  special  interest,  or  both. 
This  relation  is  to  be  determined  by  the 
legislature,  subject  to  those  limitations  pre- 
scribed l^  the  Constitution  for  the  protec- 
tion of  private  rights.  In  Ford  v.  Kansas 
City,  181  Mo.  137,  147.  79  S.  W.  926,  we 
said:  "While  thjere  is  respectable  authority 
for  the  position  that  a  m^lnicipal  corpora- 
tion cannot  impose  upon  the  citizen  the 
obligation,  to  keep  the  public  sidewalk  in 
front  of  his  premises  free  from  obstruction 


by  snow,  etc.,  at  his  own  expense  (Gridley 
V.  Bloomlngton,  88  111.  554,  30  Am.  Rep.  566*; 
Chicago  V.  O'Brien,  111  IlL  532,  53  Am.  Rep. 
640),  the  weight  of  authority  is,  however, 
the  other  way,  and  in  favor  of  the  position 
tentatively  stated  Jn  the  foregoing  dicta  as 
to  such  power." 

Examining  these  authorities,  we  find  that 
the  Illinois  oases  cited  have  little  or  no 
sujpport,  except  in  State  v.  Jackman,  69  N. 
H.  318,  42  L.R.A.  438,  41  Atl.  347,  11  Am 
Crim.  Rep.  607.  On  the  other  hand,  the 
cases  sustaining  such  ordinances  are 
numerous,  and  the  logic  of  some  of  the  opin- 
ions strikes  us  as  unanswerable.  Among 
these  are  the  following:  Re  Goddard,  16 
Pick;.  504,  28  Am.  Dec.  250;  Clinton  v. 
Welch,  166  Mass.  135,  43  N.  E.  1116;  Com. 
V.  Cutter,  156  Mass.  52,  55,  29  N.  E.  1146: 
Carthage  v.  Frederick,  122  N.  Y.  268,  10 
L.R.A.  178,  19  Am.  St.  Rep.  490,  25  N.  E. 
480;  State  v.  McMahon,  76  Conn.  97,  105, 
55  Atl.  691;  Helena  v.  Kent,  32  Mont.  279, 
80  Pac.  258,  4  Ann.  Cas.  235;  Reinken  v. 
Puehring,  130  Ind.  382,  15  L.R.A.  624,  30 
Am.  St.  Rep.  247,  30  K  E.  414.  Many  other 
cases  sustain  the  same  doctrine  in  principle. 
It  has  also  been  received  and  announced 
with  favor  by  the  text-writers.  Freund, 
Pol.  Power,  §  620;  Dill.  Mun.  Corp.  §  713: 
McQuillin,  Mun.  Corp.  §  924.  In  this  court 
it  has  at  least  been  taken  for  granted  that 
these  ordinances,  when,  as  in  this  case,  au- 
thorized by  the  legislature,  are  a  valid 
exercise  of  the  police  power  of  the  state. 
Norton  v.  St.  Louis,  97  Mo.  537,  541,  542,  11 
S.  W.  242;  St.  Louis  v.  Conne<ticut  Mut.  L. 
Ins.  Co.  107  Mo.  92,  28  Am.  St.  Rep.  402, 
17  S.  W.  637;  Ford  v.  Kansas  City,  181  Mo. 
137,  147,  79  S.  W.  923. 

The  ordinance  in  question  is,  in  our  opin- 
ion, a  valid  exercise  of  the  police  power  of 
the  state,  and  constitutes  no  violation  of 
any  provision  of  the  state  Constitution  to 
which  our  attention  has  been  directed. 

The  judgment  of  the  Criminal  Court  for 
Jackson  County  is  affirmed* 

Bailey,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  of  Brown,  C,  is 
adopted  as  the  opinion  of  the  court. 

All  concur. 

Motion  to  transfer  to  court  in  banc 
denied  April  8,  1918. 


Annototioii— 'Right  to  itnpate  on  occupant  or  owner  of  property 

on  piAlic  street  the  d«ty  to  remoire  omw  and  ice  from  sidewaUo* 


While  there  are  a  few  cases  holding  to 
tbe  eontrary  the  weight  of  authority  is 
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with  Kansas  City  v.  Holhes^  ante,  1016, 
that  a  municipal  corporation  may  impose 
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upon  the  owner  or  occupant  of  property 
bordering  on  a  public  street  the  obli- 
gation to  keep  the  sidewalk  in  front  of 
his  premises  clear  of  snow  and  ice. 

The  majority  view  has  been  adopted  in 
State  V.  McMahon  (1903)  76  Conn.  97, 
55  Atl.  591 ;  Re  Goddard  (1835)  16  Pick. 
(Mass.)  504,  28  Am.  Dec.  259;  Clinton 
V.  Welch  (1896)  166  Mass.  133,  43  N.  E. 
1116;  Helena  v.  Kent  (1905)  32  Mrat 
286,  80  Pac.  458,  4  Ann.  Cas.  235 ;  People 
V.  Mattimore  (1887)  45  Hui\,  448,  10  N. 
Y.  S.  R.  133;  Carthage  v.  Frederick 
(1890)  122  K.  Y.  268,  10  L.R.A.  178,  19 
Am.  St.  Rep.  490,  25  N.  E.  480;  State 
V.  McCrillis  (1907)  28  R.  1 165,  9  L.R.A. 
(N.S.)  635,  66  Atl.  301,  13  Ann.  Cas. 
701. 

Power  to  require  abutting  property 
owners  to  keep  the  sidewalk  clear  of 
snow  is  conferred  upon  a  municipal  cor- 
poration by  charter  authority  to  make 
laws  for  the  government  of  the  city  rela- 
tive to  sidewalks  and  keeping  them  clean. 
State  V.  McCrillis  (R.  I.)  supra. 

Such  an  ordinance  is  valid  as  a  rea- 
sonable exercise  of  the  police  power. 
Carthage  v.  Frederick  (1890)  122  N.  Y. 
268, 10  L.R.A.  178,  19  Am.  St.  R«p.  490, 
25  N.  E.  480;  Helena  v.  Kent  (1905)  32 
Mont.  286,  80  Pac.  458,  4  Ann.  Cas.  235 ; 
Re  Goddard  (1835)  16  Pick.  (Mass.)  504, 
28  Am.  Dec.  259. 

And  it  is  valid  although  it  does  not 
operate  upon  all  persons  and  property  in 
the  community.  Re  Goddard  (Mass.) 
supra;  Clinton  v,  Welch  (1896)  166 
Mass.  133,  43  N.  E.  1116. 

The  answer  to  the  objection  of  par- 
tiality and  inequality,  the  court  in  Re 
Goddard  (Mass.)  supra,  said,  ^'is  that 
the  duty  required  is  a  duty  upon  the 
person  in  respect  to  the  property  which 
that  it  operates  upon  each  and  all  in 
he  holds,  occupies,  and  enjoys,  under 
the  protection  and  benefit  of  the  laws, 
their  turn  as  they  become  owners  or  oc- 
cupiers of  such  estates,  and  it  ceases  to 
be  required  of  them  when  they  cease 
to  be  thus  holders  and  occupiers  of  the 
estate  in  respect  to  which  the  duty  is 
required.  In  this  respect  it  is  like  a 
land  tax  or  house  tax  and  does  not  bear 
upon  owners  of  personal  property,  and 
therefore  does  not  bear  upon  all  citizens 
alike;  but  is  not  on  that  account  unequal 
or  partial,  in  the  sense  contemplated  by 
the  Declaration  of  Rights,  requiring  all 
taxes  and  burdens  to  be  equid  and  im- 
partial." 

And  the  court  foctiiar  stated  that  ^t 
is  rather  to  be  regarded  as  a  police  r^^- 
lation,  requiring  a  duty  to  be  performed 
highly  salutary  and  advantageous  to  the 
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citizens  of  a  populous  and  closely  ^bnilt 
city,  and  which  is  imposed  upon  them 
because  they  are  so  situated  as  that  they 
can  most  promptly  and  conveniently  per- 
form it,  and  it  is  laid,  not  upon  a  few 
but  upon  a  numerous  class, — all  those 
who  are  so  situated,  and  'equally  upon 
all  who  are  within  the  description  com- 
posing the  class." 

The  imposition  upon  abutting  prop- 
erty owners  of  the  duty  to  keep  side- 
walks clear  of  snow  does  not  violate  a 
constitutional  provision  that  the  burden 
of  state  ought  to  be  fairly  distributed. 
State  V.  McCrillis  (1907)  28  B.  I.  172, 
9  L.R.A.(KS.)  636,  66  Atl.  301,  13  Ann. 
Cas.  701. 

Or  as  authorizing  the  taking  of  private 
property  for  public  use  without  just  com- 
pensation. Carthage  v.  Frederick  (N.  Y.) 
and  State  v.  McCrillis  (R.  L)  supra. 

Or  because  it  was  made  applicable  to 
certain  kinds  of  sidewalks  only;  e.  g., 
brick,  concrete,  or  other  curbed  or  fin- 
ished sidewalks.  Clinton  v.  Welch 
(Mass.)  supra. 

Such  a  by-law  is  not,  strictly  speak- 
ing, a  by-law  levving  a  tax.  Re  God- 
dard (1835)  16  Pick.  (Mass.)  504,  28 
Am.  Dec.  259. 

In  Carthage  v.  Frederick  (N.  Y.) 
supra,  the  court  stated  that  "in  this  lati- 
tude the  accumulation  of  snow  upon 
sidewalks  in  large  quantities  is  a  matter 
of  course.  Its  presence  retards  travel, 
interrupts  business,  and  interferes  with 
the  safety  and  convenience  of  all  classes. 
It  is  a  frequent  cause  of  accidents,  and 
thus  affects  the  property  of  every  per- 
son who  is  liable  to  assessment  to  pay 
the  damages  caused  by  a  failure  to  re- 
move it.  But  how  is  it  possible  for  the 
authorities  of  a  large  city,  with  many 
hundreds  of  miles  of  streets,  to  remove 
the  snow  in  time  to  prevent  injury  to 
those  who  have  the  right  to  travel  upon 
the  sidewalks,  unless  they  can  require 
the  owners  and  occupants  of  adjacent 
property  to  remove  itt  Every  man  can 
conveniently  and  promptly  attend  to  that 
which  is  in  front  of  his  own  door,  and 
it  is  both  reasonable  and  necessary  that 
he  should  be  compelled  to  do  so.'' 

In  disapproving  Gridley  v.  Blooming- 
ton  (1878)  88  BL  554,  30  Am.  Rep.  566 
(cited  infra),  the  court  stated  that  the 
argument  upon  which  the  opinion  in  that 
case  rests  is  that,  as  the  fee  of  the  street 
was  in  the  corporation  and  the  sidewalk 
was  a  part  of  the  street,  the  lot  owner 
h^l  oo  more  interest  in  tha  sidewalk 
in  front  of  his  premises  than  any  other 
citizen  of  the  municipality,  because  it 
was    set    apart    for   the    exclusive   use 
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of  persons  traveling  on  foot,  and  was 
as  much  under  the  control  of  the  munio- 
ipal  government  as  tke  street  itself.  The 
court  added  that  it  was  unable  to  yield 
to  this  reasoning  because  it  overlooked 
not  only  the  public  safety  and  general 
convenience,  but  also  the  peculiar  in- 
terest that  every  owner  or  ocei^^ant  of 
real  property  hi^  in  a  clean  sidewalk  in 
front  of  his  own  premises;  that  what- 
ever adds  to  the  uaef  uUiess  of  a  side- 
walk adds  both  to  the  rental  and  per- 
manent value  of  the  adjacent  lot. 

In  refusing  to  adopt  the  view  of  juns- 
dictions  holding  a  municipality  is  with- 
out authority  to  require  abutting  owners 
to  remove  snow  and  ice,  the  court  in 
State,  v.  McMahon  (1903)  76  Oonn.  97, 
55  AtL  591,  said:  ''In  deference  to  the 
high  character  and  acknowledged  au- 
thority of  the  courts  which  have  taken 
this  view  we  have  carefully  eonaids^ced 
these  decisions,  but  we  cannot  accede  to 
all  the  assumptions  on  which  the  conclu- 
sion reached  seems  to  be  founded.  The 
Constitutions  of  the  states  wh^e  this 
view  is  takffli  contain  provisions  adopt- 
ing as  a  fundamratal  maxim  some  theory 
of  uniformity  and  ecpiality  in  taxation, 
and  purporting  to  limit  the  field  of  taata- 
tion  by  requiring  all  laws  imposing  taxes 
to  conform,  in  respeal;  to  the  subjeets 
of  taxation,  the  modes  of  vahiatinn,  an^ 
stress  of  the  tax,  to  this  theory  of  uni- 
formity and  eqiiality.  Our  own  Con- 
stitution contains  no  such  provision.  On 
the  oontrary,  it  distinctly  secures  thb 
right  of  the  people  to  tax  themaelvea 
tlu^ugh  their  representatives,  and  reoo|^ 
nixes  the  duty  of  exercising  the  power  of 
taxation  wisely  aad  only  for  the  pnblio 
good  as  a  legislative  duty,  for  the  per- 
formance of  which  the  general  assembly 
is  responsible  to  its  constituency,  and 
recognizes  the  power  of  considering  the 
con£tions  of  population  or  property,  the 
theories  and  maxims  of  political  economy 
or  moral  philosophy  which  may  afleot 
taxation,  and  of  determining  what,  on 
the  whole,  is  a  wise  and  fair  mode  of 
distributing  the  burden,  as  a  legisla- 
tive power  which  the  judicial  department 
is  by  express  provision  forbidden  to 
exercise." 

And  State  v.  McCrillis  (1907)  28  B.  I. 
172,  9  LJfc.A.(N.S.)  635,  66  AtL  301,  13 
Ajin.  Cas.  701,  distinguished  the  Illinois 
and  New  Han^hire  cases  which  hold 
such  ordinances  invalid  as  being  con- 
trolled by  express  constitutional  provi- 
sions as  to  uniformity  and  equality  of 
taxation. 

The  view  that  a  municipality  has  not 
the  power  to  require  an  abutting  owner 
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to  remove  snow  and  ice  from  the  svde- 
walk  has  been  taken  in  Gri^ey  v.  Bloom- 
ington  (1858)  88  SL  554,  30  Am.  Rep. 
596;  Chicago  v.  O'Brien  (1884)  111  BL 
532,  53  Am.  Rep.  640:  Chicago  v.  Me- 
DofKOd  (1M3)  111  BL  App.  436:  State 
V.  Jaekman  (1898)  69  N.  B.  318,  42 
L.R^  438,  41  AtL  347,  U  Am.  Grim. 
Rq^607. 

And  in  AlcGuire  v.  District  of  Co- 
lumbia (1904)  24  A:m>-  n.  C.  22,  65 
UBJL  430,  an  act  of  Congvess  pro- 
viding for  removal  of  snow  and  ice 
from  sidewalks  of  th^  Biatmct  of  Co- 
lumbia was  held  unconstitutional  and 
void  With  refenence  to  tUs  act  the 
court  stated:  '^The  act  is  entirely  desti- 
tute of  auy  provision  for  the  removal  of 
snow  and  ice  from  the  sidewalks  adjoin- 
ing improved  property  that  happens  to 
be  vacant  or  untenant^  at  the  time,  and 
this  class  of  property  and  ita  owners 
escape  aU  liability  under  the  apt.  This 
exemption  or  omisaion,  whichever  we  call 
it,  would  be  fatal  to  the  act  even  if  there 
were  i»  other  defect,  for  the  doty  re- 
quilred  to  be  performed  is  on«  which  re- 
quires the  moat  absolute  uniformity 
with  respect  to  all  property  within  the 
so-ealled  fire  limits  of  the  District  ad- 
joining the  paved  aidewalka.  .  .  .  But 
probahly  the  most  glaring  infirmity  of 
this  enactment  is  its  sharp  discrimina- 
tion between  the  tenants  aad  occupants 
of  improved  lots  and  the  owners  of 
vacant  or  unimproved  lots.  ...  To 
punish  the  one  owner  for  failnre  of 
towspHacDjoe  with  the  act  by  fine  and  imr 
pnsonment  and  an  assessment  upon  his 
property,  and  to  exempt  the  other  from 
all  duty  and  frMu  all  liability  for  the 
same  precise  thing,  is  a  species  of 
inequality  which  is  repugnant  to  the 
principles  of  natural  justice.'' 

So,  too,  in  Coughlin  v.  District  of  Co- 
lumbia (1905)  25  Aw,  IX  a  257,  the 
commissioners  of  the  District  of  Colum- 
bia were  held«  to  be  without  autjbovi^  to 
promulgate  a  police  regulation  requiring 
occupants  or  owners  of  property  to  re- 
move snow  or  ice  from  the  sidewalk. 

Chicago  V.  O'Brien  (1884)  111  Bl.  532, 
53  Am.  Rep.  640,  was  by  ^"vided  court, 
three  judges  refusing  to  concur  in  the 
conclusion  reached. 

Compelling  abutting  owners  to  keep 
sidewalks  free  from  snow  is  the  impo- 
sition of  a  burden  which  does  not  bear 
upon  all  citizens  alike,  and  which  denies 
them  the  equal  protection  of  the  laws. 
State  V.  Jackman  (S,  B.)  supra. 

And  it,  is  the  taking  of  private  prop- 
erty for  public  use  without  juat  compen- 
sation.   Ibid. 
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The  police  law  does  not  (authorize  an 
ordinance  requiring  abutting  owners  to 
Iceep  sidewalKs  free  from  snow.  State 
V.  Jackman  (N.  H.)  and  Gridley  v. 
Bloomington  (Ql.)  supra. 

''Keying  streets  and  sidewalks  in  re- 
pair and  free  from  obstructions  that  im- 
pede travel  or  render  it  dangerous  is 
referable  to  the  same  power  as  for  eon- 
s true  ting  new  improvements.  The  side- 
walk ...  is  as  much  a  public  highway, 
free  to  the  use  of  all,  as  the  street  itself, 
and  upon  principle  it  follows  the  citizen 
cannot  be  laid  under  obligations,  under 
our  laws,  to  keep  it  free  from  obstruc- 
tions in  front  of  his  property  at  his  own 
expense,  any  more  than  the  street  itself, 
either  by  the  exercise  of  the  police  pow^ 
er,  or  by  fines  and  penalties  imposed  by 
ordinance,  or  by  direct  legislative  ac- 
tion." Gridley  v.  Bloomington  (HL) 
supra  (see  criticism  of  this  ease  in  Car- 
thage  V.  Frederick  (1890)  122  N.  Y.  268, 
10  L.R.A.  178,  19  Am.  St.  Rep.  490,  26 
N.  E.  480). 

^^Nobody  doubts  that  when  an  occa- 
sion for  its  exercise  exists,  the  police 
power  may  be  invoked  in  behalf  of  these 
objects  [the  protection  of  public  morals, 
health,  and  safety] ;  but  it  is  entirely 
plain  that  the  ordinance  has  no  real  or 
substantial  relation  to  any  of  them.  It 
is  not  an  exercise  of  restraining  or  pro- 
tective power  Uke  the  ^Dog  Law,'  so- 
called,  or  the  statute  empowering  towns 
to  require  buildings  to  be  provided  with 
such  ladders  and  buckets  as  may  be 
necessary  for  use  in  ease  of  fire,  under  a 
penalty  of  $6  for  every  three  months' 
neglect,  and  other  enactments  of  like 
character,  cited  by  the  state.  It  is  simply 
an  unequal  division,  for  economy  and 
convenience  only,  of  public  expense  and 


public  burdens,  among  a  class  of  tax- 
payers who  have  not  only  once  con- 
tributed and  borne  their  full  share- 
agreeably  to  their  constitutional  duty,, 
but  who  are  again  required  to  make 
oontribution,  not  proportionately  and  ac- 
cording to  the  valuation  of  their  property 
or  the  benefits  they  receive,  but  dispro- 
portionately, and  solely  aeconliiig  to  the 
length  of  the  street  lines  of  their  respec- 
tive lots.  This  is  extortion  and  inequal- 
ity, pure  and  simple."  State  v.  Jack- 
man  (1898)  69  IX.  H.  318,  42  L.RJL 
438,  41  Atl.  347,  11  Am.  €rim.  Bep.  607. 

"It  will  be  conceded  the  citisen  is  not 
bound  to  keep  the  street  in  fvont  of  his. 
premises  free  from  snow  or  anything  else 
that  might  impede  travel;  then  upon 
^at  principle  can  he  be  fined  for  not 
removing  snow  or  other  obstruction  from 
the  sidewalk  in  which  he  has  no  interest 
other  than  what  he  has  in  common  with 
all  other  persons  resident  in  the  eityt 
It  is  certainly  not  upon  the  principle  un- 
der which  assessments  are  made  against 
the  owner  for  building  sidewalks  in  front 
of  his  property.  The  cases  are  not 
analogous."  Such  assessments  are  sus- 
tained on  the  ground  that  the  sidewalk 
enhances  the  value  of  the  property,  and, 
to  the  extent  of  a  special  benefit  con- 
ferred, they  are  held  to  be  valid.  Grid- 
ley  V.  Bloomington  (1868)  88  SI.  554,  30 
Am.  Rep.  566. 

In  Reinken  v.  Fuehring  (1892)  130 
Ind.  382,  15  L.B.A.  624,  30  Am.  St.  Rep. 
247,  30  N.'E.  414,  it  is  stated  that  the 
Illinois  oases  seem  to  rest  principally 
upon  the  peculiarity  of  the  laws  of  the 
state  of  -Illinois  under,  which  the  lot 
owner  does  not  own  the  fee  in  the  street. 

J.  M.  B. 


NEVADA  StrPREME  COURT. 

RE  ESTATE  OP  PATRICK  H,  DELANBY, 

Deceased. 

<—  Ncv.  — ,  171  Pm.  383.) 

Kxecutor  and  administrator  —  money 
expended  for  assessment  work  on 
mining?  claim. 

1.  An    administrator   is   not   entitled   to 
credit  for  money  expended  without  an  order 


of  court  in  annual  assessnient  work  upon 
a  mining  claim  belonging  to  the  estate, 
which  claim  is  but  a  prospect,  if  there  was 
ample  time  to  secure  such  order  before  the 
payment  became  necessary* 
For  otJver  caaeSj  see  Sitfecutors  and  Admifi' 
istratorSf  IJ.  a,  i,  in  Dig,  1-52  y,  8. 

Same  —  liability  for  Interest. 

2.  An  administrator  wlio  receives  an  es- 
tate consisting  mostly  of  money,  with  few 
debt8,  and  permits  tlie  mone3'  to  lie  idle, 
will  be  charged  with  interest  alter  he  conld 


Xote.  »-  The  ^neral  subject  of  the  carry- 
ing on  of  a  business  by  the  personal  repre> 
sentative,  testamentary  trustee,  or  guardian 
is  considered  in  the  note  to  Swaine  v.  Hemp- 
hill, 40  L.R.A.(K.S.)  201;  specifically  as  to 
alloM^nce  of  expenses  of  business  as  costs 
of  administration,  see  pages  229  et  seq.  of 
that  note. 


The  personal  liability  of  an  executor  or 
administrator  to  the  distributees  for  inter- 
est where  settlement  of  estate  is  delayed  is 
treated  in  tlie  note  to  Re  Bullion,  31  L.RA. 
(N.S.)  351. 
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-with  reaftonable  diligence  on  his  part  have 
distributed  the  same  pursuant  to  proper 
orders  of  court. 

For  other  oa^eB,  a^e  Eweoutorg  OMd  Admin' 
i9imior9,  II.  b,  in  Dig.  1-5$  2f.  B. 

(March  16,  1918.) 

A  PPEAL  by  certain  heirs  from  rulings 
J\,  of  the  District  Court  for  Lander  Coun- 
ty on  objections  to  certain  items  of  the  ac- 
count of  the  administrator  of  Patrick  H. 
Delaney,  deceased.    Reversed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Jolui  J.  Dwyer,  F.  S.  Gedney* 
and  MUton  B.  Badt,  for  appellants: 

The  four  items  which  the  administrator 
has  charged  against  the  estate,  as  and  for 
assessment  work  upon  certain  mining 
claiiosy  are  not  properly  chargeable  in  law 
against  the  estate,  and  he  is  not  entitled  to 
credit  for  same.  ■ 

Re  Knight,  12  Cal.  200,  73  Am.  Dec. 
531;  Lucich  v.  Mcdin,  3  Nev.  93,  03  Am. 
Dec  376;  Shinn's  Estate,  166  Pa.  .121,  45 
Am.  SU  Rep.  C56,  30  Atl.  1026,  1030;  Re 
Nicholson^  1  Nev.  518;  Re  Millenovidi,  5 
Xev.  185;  McXabb  v.  WiwMU,  7  Xev.  163.; 
Brenham  v.  Stoiy,  1^  CaL  175;  Re  WiUey, 
140  Cal.  238,  73  Pac.  998;  Re  Rose,  8Q  Cal. 
166,  22  Pac.  8&;  Re  Moore,  72  Cal.  335,  13 
Pac.  880;  Re  Jioiladay,  18  Or.  1«8,  22  Pac. 
750;  2  Wpernerj  Am.  Law  of  Administration, 
2d  ed.  p.  688;  Austin  v.  Munro,  47  N.  Y. 
360;  Lueht  V,  Bebrena,  28  Ohio  St.  281,  22 
Am.  Rep.  378. 

The  administrator  is  liable  for  inteiest. 

Re  Bullion,  87  Nebt  700,  31  L.R.A.(N.S.) 
.351,  128  N.  W.  32;  Re  Scott,  1  Cal.  App. 
740,  83  Pac.  86;  Benson  v.  Bruce,  4  Desauss. 
Eq.  463;  Turney  V.  Williams,  7  Yerg.  172; 
Johnson  v.  Puhier,  1  Neb.  290,  95  N.  W. 
607 ;  Marshall  V.  Coleman,  187  111.  o5i8,  58 
N.  E.  628;  King  v.  Berry,  3  N.  J.  Eq.  261; 
Frey  v.  Demarest,  17  N.  J.  iSq.  71;  Doster 
V.  Arnold,  60  Ga.  316;  Crou8e*8  Estate,  16 
Pa.  Super.  Ct.  212;  Hough  v.  Harvey,  71 
111.  72;  Lloyd's  Estate,  82  Pa.  143;  Duns- 
comb  V.  Duuscomb,  1  Johns.  Ch.  503 ;  Schief- 
felin  v.  Stewart,  1  Johns.  Ch.  620;  Manning 
V.  AJ aiming,  1  Johns.  Ch.  527. 

Messrs.  Carey  Van  Fleet  and  Cbarlca  B. 
llenUersQp,  for  the  administrator: 

If  the  admUiistrator  in  good  faith  did 
aa  act  without  an  drxier  of  1^  court  which 
the  law  declares  shall  not  be  done  without 
such  order^  and  if  the  act  were  <»ie  which 
the  court  would  Jbave  approved,  or  ordered 
done,  and  no  injury  has  resulted  from  his 
action,  he  should  not  be  cbargeable  with 
mismanagement  of  the  estate. 


Re  Freud,  131  Cal.  667,  82  Am.  St.  Rep. 
407,  63  Pac.  1080;  Re  Millehovich,  6  Nev. 
185;  McXabb  v.  Wixom,  7  Nev.  103;  Re 
Armstrong,  125  Cal.  603,  58  Pac.  184;  1 
Robs,  Probate  Law  &  Practice,  §  305. 

The  administrator  is  not  chargeable  with 
tiie  interest. 

Re  Sylvar,  1  Cal.  App.  35,  81  Pac.  663; 
Re  Davis,  35  Mont.  273,  88  Pac.  957;  1 
Ross,  Probate  Law  &  Practice,  §  452 ;  Marre's 
Estate,  127  Cal.  128,  59  Pac.  385;  Re  Sar- 
ment,  123  Cal.  331,  55  Pac.  1015;  Re  Casner, 
1  Cal.  App.  145,  81  Pac.  991;  McNabb  v. 
Wixom,  7  Nev.  171. 

McCarran,  Ch.  J.,  delivered  the  opinion 
of  the  ,  court : 

An  administrator  was  appointed  on  the 
26th  day  of  February,  1908,  to  take  charge 
of  ^nd  administer  the  estate  of  Patrick  H. 
Delaney,  deceased.  On  December  8,  1908, 
an  inventory  and  appraisement  was  filed, 
which  set  forth  the  property  of  the  estate 
and  the  appraised  values  as  follows: 


Certlflcate  of  deppitt,  Horton  Bank- 
ing Company 

Cash  In  bank,  Horton  Banking  Com- 
pany      

Cash  received  from  coroner   

4  lots  in  Battle  Mountain,  Nevada  . . 


1 

4 


1 
2 
1 


cabin,    12x14 
mining  claims  in  Battle  Mountain 
mining    district,    known    as    Dela- 
ware No.  1,  No.  2,  No.  8.  and  No.  4 
Iron  bed.  springs  and  mattress  .. 
comforters  and   2   pillows    ...... 

camp  stove 


Cooking  utensils,  3  pieces 


A  total  ot 


$5,000.00 

1,200.00 

6.10 

118.00 

250.00 


60ft.0i> 
12.01) 

4.00 
3.00 
1.00 

$7,094.10 


It  appears  that  from  Deicember,  1908,  un- 
til July  1,  1915,  no  accounting  was  ever 
made  by  the  administrator  as  to  the  estate 
or  its  condition.  On  the  last-named  date, 
pursuant  to  a  citation  duty  issued  by  the 
district  cpurt,  a  first  and  final  account  was 
rendered.  In  this  first  and  final  accounting 
it  appears  that  the  administrator  charges 
himself  with  cash  received,  $6,224.45,  and 
credits  himself  with  cash  paid  out  in  the 
total  sum  of  $4,370.94.  Of  the  $6,224.45  witU 
which  the  administrator  charges  himself,  $6,- 
200.46  was  in  the  nature  of  certificates  of  de- 
posit and  cash  at  the  time  at  which  the  ad- 
ministration commenced.  The  sum  of  $24  ap- 
pears to  have  been  received  in  the  form  of 
rental  for  the  cabin.  In  addition  to  this, 
the  administrator  testified  at  the  hearing 
that  he  had  on  hand  $100  received  as  addi- 
tional rental  for  this  cabin. 

Objection  was  raised  in  the  district  court 
to  the  soveral  items  of  cash  paid  out  by  the 
administrator  from  the  moneys  of  the  es- 
tate. It  is  from  the  court's  rulings  on  these 
objections  that  appeal  is  taken  to  this  court. 
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In  the  first  and  final  accounting  there  ap- 
pear the  iteniB  of  cash  paid  out,  as  follows: 

■ 

Nov.  7,  1908.     To   George    W.   Trlpplett, 

assessment  work  on  4 
mialns    claims     f400 

Dec^       1909.     To    George    W.    Trlpplett. 

assessment  work  on  4 
mining  claims    40^ 

Not.,       1910.     TPo   Geooge    W,    Trlpplett, 

assessment  work  on  4 
mlDing  cLaiias   400 

Dec.,        1911.     To    George    W.    Trlpplett. 

assessment  work  on  4 
mlnlBg  claims    400 

— making  a  total  of  $1,600  appearing  as 
paid  out  by  the  administrator  from  the  mon- 
eys of  the  estate  for  assessment  work  on  the 
Delaware  claims  for  the  years  1908,  1909, 
1910,  and  1911. 

It  is  admitted  by  the  administrator,  and 
in  this  the  record  is  conclusive,  that  no  or- 
der of  court  was  ever  applied  for,  nor  was 
any  order  made  or  entered,  authorizing,, al- 
lowing, requiring,  or  directing  the  expendi- 
ture of  these  several  sums  prior  to  their  ex- 
penditure. It  is  the  ootttentioii  of  req>ondent 
that  inasmuch  as  the  four  mining  claims 
known  as  the  Delaware  No.  1,  Xo.  2,  No  3, 
and  No.  4  were  the  property  of  the  deceased 
Delaney,  in  order  to  hold  these  mining 
claims  for  the  estate  it  was  necessary  to 
perform  the  annual  assessment  work  there- 
on. From  the  testimony  of  the  administra- 
tor it  is  disclosed  that  after  the  year  1911 
no  aesessnient  work  was  performed  on  these 
claims.  In  other  words,  they  were  aban- 
doned. In  justification  for  the  performance 
of  the  assessment  work  and  the  expenditure 
of  the  moneys  o^  the  estate  on  these  min- 
ing claims,  the  administrator  relates  of  the 
existence  of  other  mining  property  in  the 
immediate  vicinity,  which  being  worked  and 
developed  by  other  parties,  gave  promise  of 
presenting  mineral  deposits  of  great  value; 
that,  inasmuch  as  the  Delaney  group  was 
contiguous  to  this  other  mining  property, 
he,  as  administrator,  believed  that  the  De- 
laney group  should  be  protected  by  the  per> 
formance  of  the  annual  assessment  work, 
and  thereby  held  for  the  estate.  It  is  dis- 
closed that  no  work  was  performed  on  the 
Delaware  group  after  the  year  1911,  because 
development  on  the  contiguous  mining  prop- 
erty had  ceased  and  nothing  of  value  had 
been  disclosed. 

Nothing  appears  in  the  record  by  way  of 
justification  or  excuse  for  the  failure  of  the 
administrator  to  secure  an  order  of  the  dis- 
trict court  allowing  or  directing  the  expend- 
iture of  these  several  sums  of  money.  He 
was  appointed  administrator  on  the  26th 
day  of  February,  1908,  and  according  to  his 
own  statement,  as  appears  in  the  first  and 
final  accounting,  the  first  expenditure  of 
money  for  thd  assessment  work  was  in  De- 
cember of  that  year.    The  inventory  and  ap- 


praisement disclosiag  the  existence  of  the 
mining  claims  ksown  as  the  Delaware  Ko.  1, 
No.  2,  No.  3,  and  No.  4  belongiag  to  the  es- 
tate of  Patvick  Delaney  ted  been  made  long 
prior  to' the  date  on-  which  the  first  expendi- 
ture for  assessment  work  was  made  by  the 
administrator.  The  existeQ.9e  of  the  Dela> 
ware  group  of  mining  claims  as  property 
belonging  to  the  estate  of  the  deceased  was 
known  to  the  administrator  prior  to  the 
death  of  the  deceased.  We  make  referenee 
to  these  facts  because  we  are  forced  to  the 
conclusion  that  there  was  ample  titte  and 
opportunity  for  the  administrator  to  hKve 
presented  the  niattcr  to  the  district  court, 
the  properly  constituted  authority,  and  to 
have  received  from  that  court  an  order  di- 
recting the  expenditure  of  strch  money  as  it 
deemed  necessary  for  the  preservation  of  the 
mining  claims  to  the  estate. 

Another  faet  appears  quite  sigitiflcant, — 
i.  e.,  even  though  it  might  have  been  reason- 
ably necessary  that  the  assessment  work 
for  the  year  1906  should  be  performed  upon 
the  mining  claims  in  order  to  hold  them  for 
the  estate,  later  expenditures  under  the 
administration  appear  to  us  to  have  been 
entirely  unnecessary  and  unwarranted,  inas- 
much as  the  condition  of  the  estate  as  dis- 
closed by  the  final  accounting  was  such  as 
would  have  warranted  its  being  closed 
and  the  residue  properly  distributed  to  the 
parties  entitled,  long  prior  to  the  time  at 
which  it  became  necessary  to  perform  the 
assessment    work    of    1909. 

Aside  from  three  claims  of  minor  impor- 
tance, amounting  in  the  aggregate  to  fS06.19, 
the  estate  was  praetici^lty  liee  from  in- 
debtedness. Aside  from  the  group  of  min- 
ing claims  and  a  small  piece  of  realty  in  the 
town  of  Battle  Mountain,  and  a  lew  items 
of  minor  personal  property,  the  estate  con- 
sisted entirely  of  cash  neppessiMsfd  by  the  cer- 
tificates of  deposit  for  $5v000  aiid  the  open 
account  of  $1,200  in  the  Horton  Banking 
Company  in  the  town  of  Battle  Mountain. 

It  is  the  contention  of  respondent  here 
that  good  faith  on  the  part  of  the  adminis- 
trator is  all  that  is  necessary  to  warrant  the 
allowance  of  these  several  items,  and  that 
it  was  the  duty  of  the  ailministrator  to  see 
to  it  that  the  assessment  work  on  this  group 
of  claims  belonging  to  the  estate  was  per- 
formed each  succeeding  year  in  order  to  hold 
the  property  for  the  estate.  The  learned 
counsel  for  the  respondent,  by  way  ol  ai^i- 
ment  in  his  brief,  puts  the  matter  thus: 
"But  what  would  have  been  said,  and  what 
bitter  attack  would  have  been  made,  if  these 
claims  had  been  abandoned  by  the  adminis- 
trator at  the  time  that  he  took  possessioo 
of  the  property  add  Seniktor  Keams  had 
been  doing  the  assessaient  work  on  these 
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claiiDs   aloi^gaide   of  th«   claiius  poseedsed  i 
by  the  estate?"  j 

In  furtherance  of  the  contention  of  re- 
spondent, we  are  referred  to  a  number  of 
decisions  rendered  by  this  court  dealing  with 
matters  of  somewhat  similar  import,  and  in- 
asmuch as  these  deciaions  support  the  posi- 
tion which  we  take  here,  we  deem  it  proper 
to  review  the  same  a,t  some  length.  In 
Be  Millenovich,  5  N^v.  101,  this  court  had 
occasion  to  pass  upon  the  acts  of  an  admin^ 
istrator  where  olijeotion  had  been  filed  to 
his  paying  out  certfun  sums  of  money  to 
meet  assessment  Levied  upon  mining  stock 
belonging  to  the  estate.  At  the  very  outset 
of  the  opinion  of  the  court,  speaking 
through  Chief  Justice  Lewis,  an  observation 
is  made  which  we  deem  most  pertinent  to 
the  matter  at  bar.  There  it  is  said:  "When 
the  law  requires  a  thing  to  be  done,  and 
has  not  plainly  marked  out  the  manner  in 
wliich  it  shall  be  performed,  the  executor 
or  administrator  is  required  to  exercise  not 
only  the  utmost  good  faith,  but  also  ordi- 
nary prudence  and  judgment  in  its  execu- 
tion. But  when  it  has  already  pointed  out 
a  certain  course  to  be  pursued,  that  course 
must  be  strictly  followed.  .  .  .  *If  the  ad- 
ministrator has  acted  for  the  benefit  of  the 
estate,  used  proper  diligence,  and  acted  with 
ordinary  care  and  circumspection  in  the 
discharge  of  his  trust,  he  ought  not  to  be 
held  answerable  for  the  losses  which  could 
not  have  been  foreseen,  and  which  ordinary 
precaution  could  not  guard  against.' " 

Again,  the  court  says,  and  here  its  obser- 
vation is  especially  applicable:  "If,  for  ex- 
ample, he  [the  administrator]  should  in 
good  faith  do  an  act  without  an  order  of 
court  which  the  law  declares  shall  not  be 
done  without  such  order,  and  if  the  act  were 
one  which  the  court  would  have  approved 
or  ordered  done,  and  no  injury  has  resulted 
from  his  action,  he  should  not  be  charge- 
able with  mismanagement  of  the  estate. 
In  every  such  case,  however,  the  executor 
renders  himself  liable  for  any  loss  which 
may  be  sustained  by  reason  of  the  irregu- 
larity of  his  proceeding." 

As  to  the  propriety  of  paying  the  assess' 
ment  on  valuable  mining  stock  held  in  the 
estate  and  the  continuation  of  such  assess- 
ment, the  court  said:  "To  allow  valuable 
stock  to  be  sold  for  assessments  less  than  its 
value  would  certainly  subject  an  executor  to 
the  charge  of  misconduct.  It  is  perhaps  not 
his  duty,  nor  do  we  think  he  would  be  justi- 
fied in  holding  stock  which  is  subject  to 
assessments  beyond  such  time  as  will  be  nec- 
easary  to  obtain  an  order  of  court  respect- 
ing it.  Property  of  this  kind,  which  is  only 
an  expense  to  the  estate,  should  certainly 
be  disposed  of  in  some  way,  unless  it  foe 
quite  evident  that  it  would  be  for  the  in- 


terest of  the  estate  to  hold  it.  But  in  such 
ease  an  executor  would  certainly  subject 
himself  to  liability  for  all  loss  unless  he 
acted  under  the  direction  of  the  court;  fox 
his  primary  duty,  it  would  seem,  is  to  ob- 
tain an  otxier  to  seU  such  property.  But 
an  order  of  court,  ordering  him  to  pay  all 
assessments,  is  a  sufiieient  protectioai  to 
him." 

It  appears  that  in  that  case  the  executor, 
before  paying  the  assessment  on  the  mining 
stock,  had  obtained  an  order  of  the  probate 
court  authorizing  his  action  in  this  respect, 
aB4  this  court,  in  reviewing  the  matter, 
said:  "Had  he  not  acted  under  an  order  of 
the  court  we  should  be  induced  to  tldnk  it 
should  not  be  allowed,  for  payment  of  the 
amount  of  assessments  here  charged  would, 
if  not  paid  by  order  of  court,  be  unwar- 
ranted under  the  circumstances." 

In  the  case  of  Irucich  v.  Medin,  3  Kev.  93, 
93  Am.  Deo.  376,  the  court,  in  dealing  with 
the  question  of  the  right  of  the  administra- 
tor to  pay  out  the  moneys  of  the  estate  for 
assessments  on  mining  stock,  said:  "If 
he  held  mining  stock  which  was  likely 
to  be  forfeited  before  he  could  apply  to  the 
court  for  instructions,  he  might  be  justi- 
fied in  paying  something  to  preserve  it. 
.  .  .  If  he  held  stock  liable  to  large  as- 
sessments, he  should  have  applied  to  the 
court  for  leave  to  do  one  of  two  things, — 
eitlier  to  sell  the  stock,  or,  better  still,  if  the 
estate  was  surely  solvent  without  the  stock, 
to  turn  it  over  to  the  legatees,  and  let  them 
sell,  or  take  their  chances  on  speculation 
with  it." 

The  doctrine  here  announced  is  exactly 
applicable  to  tlie  matter  at  l)ar.  The  mimng 
claims  belonging  to  the  estate  were  of  but 
conjectural  or  speoulative  value.  At  most 
they  were  but  a  prospect,  the  possibility  of 
which  was  enhanced  by  reason  of  the  conti- 
guity of  the  property  to  other  mining  pros- 
pects upon  which  development  work  was  be- 
ing done.  An  administrator,  in  conducting 
the  affairs  of  an  estate,  is  not  required,  nor 
presumed,  to  enter  into  a  game  of  chance 
where  the  money  which  belongs  either  to  the 
creditors  or  to  the  heirs  is  thrown  into  the 
gamble.  Expenditures  made  for  the  purpose 
of  preserving  the  estate  until  proper  court 
orders  may  be  made  with  reference  to  its 
disposition  is  one  thing;  hazarding  the  mon- 
ey of  the  estate  on  speculative  ventures, 
without  court  order,  is  another.  The  for- 
mer looks  to  the  preservation  of  the  prop- 
erty of  the  estate  until  such  time  as  it  may 
be  properly  disposed  of  by  order  of  court; 
the  latter  is  an  unwarranted  depletion  of 
the  estate.  An  order  of  court  is  the  admin- 
istrator's protection  in  either  case. 

In  Re  Knight,  12  Cal.  200.  73  Am.  Dec. 
531,  the  supreme  court  there  laid  down  the 
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doctrine  that  an  administrator  is  not  per- 
mitted at  discretion  to  expend  the  money) 
of  the  estate  even  for  the  purpose  of  pay- 
ing off  encumbrances  arising  upcm  the  prop- 
erty, upon  the  theory  that  the  property  may 
increase  in  value,  and  thereby  a  speculation 
may  be  made  for  the  estate..  In  that  case 
the  right  of  the  court  to  direct  such  expend- 
itures as  might  be  necessary  to  save  the  es- 
tate from  great  sacrifice  is  recognized,  but 
the  act  of  the  administrator  in  diverting 
the  money  of  the  estate  without  such  or- 
der is  declared  to  be  one  the  result  of  which 
must  be  borne  bv  him,  and  for  which  he 
must  be  accountable. 

A  very  interesting  consideration  of  a  mat- 
ter quite  similar  to  that  presented  in  the 
case  at  bar  is  found  in  Shinn's  Estate,  1<S6 
Pa.  121,  45  Am.  St.  Rep.  656,  30  Atl.  1026, 
1030.  There  the  money  of  the  estate  was 
expended  in  developing  certain  mining  prop- 
erties situated  in  a  foreign  jurisdiction. 
The  property  had  been  held  by  the  deceased, 
and  during  his  lifetime  he  had  undertaken 
to  develop  the  same.  The  administrator,  with 
a  view  of  continuing  such,  expended  large 
sums  of  monev.  The  venture  was  a  failure. 
The  court  said :  "The  iron  ore  operation  was 
a  speculative  venture  which  the  decedent  in 
his  lifetime  had  a  perfect  right  to  enter 
upon ;  his  business  was  to  accumulate  an  es- 
tate. If  his  ventures  turned  out  successful, 
he  reaped  the  profits;  if  unsuccessful,  no 
others  were  interested  or  had  a  right  to 
complain.  But  the  business  of  this  adminis- 
trator was  not  to  make  monev  for  the 
state  by  hazardous  ventures,  but  to  save 
that  which  came  into  his  hands,  for  credi- 
tors and  kin,  by  prudent  business  manage- 
ment. Speculative  ventures  were  not  pru- 
dent business  management." 

In  that  case,  as  in  the  matter  at  bar,  the 
expenditure  was  made  by  the  administrator 
without  order  of  court,  and  we  find  there 
the  doctrine  applied  that  under  such  circum- 
stances such  act  was  sufficient  to  establish 
a  devastavit  against  the  administrator, 
warranting  a  surcharge  of  the  amount  lost 
to  the  estate. 

The  doctrine  applicable  to  risking  assets 
of  an  estate  in  the  continuation  of  the 
trade  or  business  of  the  decedent,  while  not 
strictly  applicable  to  the  matter  at  bar, 
furnishes,  nevertheless,  no  small  degree  of 
support  for  the  position  which  we  take  here. 
The  rule  in  that  respect  has  been  asserted 
to  be  that  an  administrator  or  executor,  in 
the  absence  of  authority  therefor,  is  not  per- 
mitted to  use  any  part  of  the  estate  in  trade 
or  manufacturing  or  stock  speculation,  or 
other  business  ventures  wherebv  the  trust 
fund  is  put  at  hazard.  Western  Newspaper 
Union  v.  Thurmond,  27  Okla.  261,  111  Pac. 
204,    Ann.    Cas.    1912B,    727;    Mathews    v. 


Sheehan,  76  Conn.  654,  100  Am.  St.  Rep. 
1017,  57  Atl.  694;  Campbell  v.  Faxon,  73 
Kan.  675,  6  L.R.A.(N.S.)  1002,  85  Pac. 
760;  Kelley  v.  Kelley  (C.  C.)  84  Fed.  420; 
Fleming  v.  Kelly,  18  Colo.  App.  23,  69  Pac. 
272:  Lusk  v.  Patterson,  2  Colo.  App.  307, 30 
Pac  253;  Re  Rose,  80  Cal.  166,  22  Pac.  86; 
Re  Smith,  118  Cal.  462,  50  Pac.  701. 

This  estate  was  held  by  the  adminis- 
trator for  a  period  of  seven  years,  without 
even  so  much  as  filing  the  first  accounting; 
and  it  appears  that  the  first  and  final  ac- 
count was  only  filed  by  the  administrator 
after  the  issuance  of  an  order  and  citation 
by  the  district  court  directing  the  same. 
From  all  that  appears  in  the  record,  every 
claim  against  the  estate  could  have  been 
paid  in  cash,  and  every  matter  pertaining 
to  the  estate  could  have  been,  in  compli- 
ance with  statutory  provision,  performed, 
and  the  whole  estate  wound  up,  ready  for 
distribution,  within  the  year,  or  at  most  a 
vear  and  a  half,  from  the  date  on  which  the 
administrator  here  was  appointed. 

The  language  of  Mr.  Justice  Garber,  in 
speaking  for  this  court  in  the  case  of  Mc- 
Nabb  V.  Wixon,  7  Nev.  171,  and  the  doctrine 
laid  down  there,  are  especially  pertinent  to 
the  matter  at  bar.  There  it  was  said :  "We 
quite  agree  that  an  administrator  is  bound 
to  the  exercise  of  care  and  diligence,  such 
as  prudent  and  judicious  men  ordinarily 
bestow  upon  their  own  important  affairs: 
that  it  is  his  duty  to  settle  and  distribute  the 
estate  with  as  little  delay  as  practicable; 
and  that  whenever  he  does  ivhat  the  law 
prohibits,  or  fails  to  exercise  reasonable 
care  and  diligence  in  the  endeavor  to  do 
what  the  law  enjoins,  he  and  his  sureties 
are  liable  for  the  damages  consequent  upon 
such  act  or  omission." 

The*  respondent  here  relies  upon  the  case 
of  Re  Freud,  131  Cal.  667,  82  Am.  St.  Rep. 
407,  63  Pac.  1080,  and  it  is  contended  that 
there  the  supreme  court  of  California  re- 
versed its  decision  and  overruled  the  doctrine 
as  made  in  the  case  of  Knight's  Case,  supra. 
His  contention  in  this  respect  is  not  tenable. 
In  the  Freud  Case  the  supreme  court  of 
California,  referring  to  its  decision  in  the 
Knight  Case,  said:  *'Nor  is  the  decision 
in  Re  Knight  applicable  here.  In  that  case 
it  was  said — as  is  doubtless  true — ^that, 
while  it  is  the  duty  of  the  administrator  to 
preserve  the  estate,  'this  does  not  mean 
that  he  is,  at  discretion,  to  pay  off"  all  en- 
cumbrances resting  on  the  property  upon  the 
notion  that  the  property  may  increase  in 
value,  and  thereby  a  speculation  may  be 
made  by  the  estate;*  and  the  point  directly 
ruled  was  that  'he  cannot  advance  money 
to  remove  encumbrances  unless  his  intestate 
was  bound  to  pay  the  money.'  Thus,  ap- 
parently,   the    decision    is    placed    on    two 
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j^undsy  namely:  (1)  On  the  grottnd  ex- 
pressed, which  is  in  effect  that  the  admin- 
istrator cannot  pay  all  ^mcumbrances  at 
diacretlon  for  speculative  purposes,  or,  it 
might  have  been  said,  for  any  purpose  ex- 
cept for  the  preservation  of  the  property, 
and  where  necessary  lor  that  purpose;  and 
<2)  on  the  ground  that  he  csannot  pay  off 
encumbrances  'unless  his  intestate  was 
bound  to  pay  the  money/  " 

Continuing,  the  court  says:  "But  the 
power  of  the  administrator  to  pay  off  en- 
cumbrances in  any  case  results  solely  from 
the  necessity  of  preserving  the  property,  and 
can  be  justified  only  on  the  ground  that  the 
lien  is  a  charge  on  the  estate,  and  therefore 
a  peril  to  it;  and  this  is  equally  true 
whether  the  lien  was  created  by  the  intes- 
tate, or,  as  in  the  case  of  taxes,  in  some 
other    way." 

It  will  be  seen  that  the  supreme  court  of 
California  in  the  Freud  Case  rather  adhered 
to  the  doctrine  laid  down  in  the  case  of 
Ke  Knight,  but  deemed  the  same  inapplica- 
ble to  the  case  then  under  ccmsideration. 
In  the  case  of  Re  Smith,  118  Cal.  462,  60 
Pae.  701,  the  supreme  court  of  California 
referred  approvingly  to  its  dedsion  laid 
down  in  Re  Moore,  57  Cal.  437.  There  the 
court  gave  axpression  to  that  which  is  the 
accepted  rule;  namely,  that  the  primary 
purpose  and  reason  of  administration  of 
any  estate  are,  first,  to  preserve  the  estate 
until  distribution  can  be  made,  and,  seccmd, 
to  pay  off  the  debts  of  the  decedent.  In 
the  case  at  bar  the  very  nature  and  condi- 
tion of  the  estate,  as  disclosed  by  the  record, 
the  fact  the  estate  consisted  almost  entire- 
ly of  cash  on  hand,  and  that  as  against  the 
estate  there  were  but  few  and  minor  claims, 
made  tlie  whole  trust  one  which  could  have 
been  speedily  discharged.  The  mining  claims 
belonging  to  the  decedent  and  remaining  in 
his  estate  could  have  been  made  the  sub- 
ject of  prompt  and  speedy  court  orders,  by 
means  of  which  they  could  have  been  prop- 
erly disposed  of  or  turned  into  the  hands 
and  possession  of  the  heirs,  in  which  case 
it  would  have  been  for  them  to  have  as- 
sumed the  responsibility  of  speculation;  or, 
if  the  conditions  were  such  as  to  warrant 
the  expenditure  of  the  moneys  of  the  estate, 
the  court  could  have  properly  ordered  such. 

Much  stress  is  laid  by  the  respondent 
on  the  case  of  Re  Armstrong,  125  Cal.  603, 
58  Pac.  184.  In  that  case  an  administra- 
tor, finding  that  certain  horses  belonging 
to  tlie  estate  were  held  by  a  party  who 
claimed  a  lien  upon  them  for  pasturage 
to  the  amount  of  $93.66,  redeemed  the 
same  under  a  compromise  in  which  he  paid 
out  the  money  of  the  estate  to  the  amount 
of  $89.50,  believing  at  the  time  that  the 

horses    would    sell    for    considerably    more 
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than  the  amount  of  the  lien.  It  developed 
later,  however,  that  the  amount  defWedl 
from  the  sale  was  but  $56.76.  The  eourt. 
charged  the  administrator  with  the  differ- 
ence. The  supreme  court,  in  reviewing  the 
question,  held  that  the  surcharge  was  im- 
proper, but  said :  "The  act  might  have  been 
for  the  benefit  of  the  estate,  and  as  there  is 
no  proof  of  negligence  or  want  of  ordinary 
care,'  and  the  proof  shows  that  the  admin- 
istrator acted  in  good  faith,  we  must  hold 
that  if  his  acts  could,  under  any  state 
of  facts,  be  sustained  as  valid,  they  must 
be  presumed  to  be  valid  under  such  state  of 
facts,  rather  than  be  held  invalid  from 
the  mere  fact  that  the  property  did  not 
sell  for  enough  to  repay  the  amount  paid 
out  by  the  administrator." 

Continuing,  the  court  said:  "We  do  not 
lay  down  the  rule  that  an  administrator 
can,  of  his  own  volition,  redeem  pledged 
personal  property,  or  property  upon  which 
there  is  a  valid  lien,  under  all  circum- 
stances, and  justify  his  acts  in  case  of  loss  to 
the  estate.  If  the  proof  should  show  that 
the  property,  at  the  time  it  was  redeemed, 
was  of  little  value,  while  a  large  amount 
was  paid  out  for  the  purpose  of  redeeming 
it,  or  if  the  circumstances  were  such  that^ 
we  could  not  say  a  reasonably  prudent  mait 
would  have  done  the  same  thing,  then  the 
circumstances  might  justify  the  charging  of 
the  loss  to  the  administrator  " 

The  assertion  but  emphasizes  the  position 
which  we  take  here  with  reference  to  the 
question  at  bar.  The  property  upon  which 
the  money  was  invested  was  of  no  fixed, 
definite  value.  It  was  a  mining  prospect, 
pure  and  simple.  A  large  amount  was  paid 
out  for  the  purpose  of  doing  assessment 
work  year  after  year,  without  any  effort 
to  relieve  this  estate  of  the  necessity  of  such 
expenditure,  either  by  attempting  to  sell 
the  property  in  the  open  market,  under 
court  order,  or  to  distribute  the  same  to  the 
heirs  of  the  estate;  and,  moreover,  with- 
out any  attempt  on  the  part  of  the  admin- 
istrator to  clothe  himself  with  an  order 
of  court  authorizing  his  acts  in  making 
such  expenditures. 

Respondent  quotes  at  length  from  Ross 
on  Probate  Law,  vol.  1,  §  305,  but  the  very 
doctrine  which  we  apply  to  the  case  at 
bar  is  asserted  in  the  quoted  excerpt  from 
the  learned  author.  Speaking  of  the  adminis- 
trator, he  says:  "In  short,  he  may  do  what- 
ever is  necessary  to  the  preservation  of 
the  estate  intrusted  to  his  care,  subject  to 
tlie  contingency  of  the  expense  being  dis- 
allowed by  the  court;  but,  as  a  rule,  his 
duty  is  confined  to  preserving  and  admin- 
istering the  estate  and  turning  it  over  to 
the  heirs  or  devisees  as  soon  as  practicable, 
and  not  to  speculate  with  it,  carry  on  busi- 
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nesa  on  its  account,  or  improve  it  for  the 
benefit    of   distributees." 

In  an  estate  like  that  presented  by  the 
record  in  the  case  at  bar»  where  there  is 
cash  on  hand  in  the  estate  to  meet  out- 
stfinding  claims  and  indebtedness,  where 
everything  is  present  to  facilitate  a  speedy 
discharge  of  the  trust,  but  where,  notwith- 
standing this,  the  estate  ia  permitted  to 
drag  on  for  a  period  of  nearly  seven  years 
without  any  accounting,  without  any  at- 
tempt to  secure  an  order  of  court  permit- 
ting the  expenditure  of  money,  we  are  at  a 
loss  to  know  how,  under  such  circumstances, 
it  can  be  said  the  administrator  complied 
with  the  rule  fixing  the  duty  of  such 
officer  as  the  same  is  laid  down  by  Mr. 
Ross  in  his  work  on  Probate  Law. 

'The  duties  of  the  executors,"  says  Judge 
Lorigan  in  Re  Willey,  140  Cal.  238,  73  Pac. 
098,  "are  to  preserve  the  estate,  pay  the 
indebtedness  of  the  deceased,  the  charges 
of  administration,  and  put  the  estate  in 
such  condition  that  distribution  may  be 
had  to  those  entitled  to  it  under  the  will." 

Not  only  was  the  money  of  the  estate 
forever  lost  to  the  heirs  and  devisees,  but 
in  addition  to  this,  the  very  property  on 
which  this  money  had  been  expended  in  the 
vfs^  of  speculation  had  been  by  the, admin- 
istrator later  abandoned,  and  it,  too,  lost 
to  those  entitled.  Such  conduct,  we  say, 
fails  to  measure  up  to  the  rule,  and  fails, 
in  our  judgment,  to  clear  the  administrator 
of  a  surcharge. 

We  are  referred  to  the  case  of  Re  Sylvax, 
1  CaJ.  App.  35,  81  Pac.  663.  This  case  is 
especially  relied  upon  by  respondent  as 
asserting  a  doctrine  justifying  the  delay 
in  closing  up  the  estate.  In  that  case  we 
find  one  of  the  very  contingencies  which 
might  justify  delay  in  administration,  name* 
ly,  the  pendency  of  litigation.  Indeed,  we 
might  concur  in  the  assertion  of  the  court 
there  set  forth:  "There  are  many  cases  in 
which  the  settlement  of  estates  is  unavoid- 
ably delayed  without  the  fault  of  the  ad- 
ministrator.'' 

Indeed,  we  might  joija  in  the  assertion 
that  all  presumptions  are  in  favor  of  the 
regularity  of  the  management  of  the  estate 
by  the  administrator;  and  we  would  add  to 
this  by  saying  that  when  on  the  very  face  of 
the  proceedings  irregularity  is  made  mani- 
fest, and  neglect  and  irregularity  made  to  be 
the  apparent  basis  for  loss  to  the  estate,  the 
presumption  in  favor  of  regularity  is  then 
overcome. 

Deep-seated  in  the  lines  of  our  law,  as 
that  law  is  written,  we  find  a  persistent 
manifestation  of  a  policy  declaring  for 
efficiency  and  promptness  in  the  matter  of 
administration  of  estates  of  persons  de- 
ceased, and  we  might  say  here  that  this  is 


especially  true  and  especially  to  be  deaired 
where  intestacy  is  present.  Section  5963, 
Rev.  Laws,  provides  th%t  every  exoeutor 
and  administrator  shall,  immediately  after 
appointment,  cause  notice  thereof  to  be 
given.  Section  5964  provides  that  all  per- 
sons having  claims  against  such  an  estate 
shall  file  proof  thereof  within  three  months 
after  the  first  publication  of  notice.  Section 
5067  provides  that,  within  fifteen  days  after 
the  time  for  filing  proof  of  claims  against  an 
estate  shall  have  expired,  the  executor  or 
administrator  shall  examine  and  allow  or 
disallow  the  claims  so  filed,  and  within  five 
days  from  the  time  of  taking  such  action  all 
claims  so  acted  upon  by  the  executor  or  ad- 
ministrator shall  be  presented  to  the  dis- 
trict judge  for  his  allowance  or  disallow- 
ance. Section  6041  provides  that  within 
thirty  days  after  the  district  judge  shall 
have  acted  upon  the  claims  so  presented  to 
him,  the  executor  or  administrator  shall  file 
his  first  account.  The  spirit,  as  well  as 
the  letter,  of  these  sections  last  referred  to, 
expresses  the  policy  of  our  law.  Expedi- 
ent administration  is  called  for  by  every 
section  of  the  statute.  Conditions  may 
arise  in  the  course  of  an  administration 
where  reasonable  delays  in  excess  of  those 
contemplated  by  the  statute  might  be  tolera- 
ble or  justifiable. 

Appellants  contend  that  the  administrator 
should  be  surcharged  with  interest  on  the 
money  of  the  estate  held  by  him.  The 
record  shows  that  when  he  came  into  con- 
trol of  the  estate  the  cash  belonging  thereto 
was  represented  to  the  extent  of  $5,000  by 
certificates  of  deposit  bearing  no  interest, 
and  approximately  $1,200  was  in  the  bank 
subject  to  check.  The  record  suggests  pro- 
ceedings to  establish  heirship,  filed  in  the 
year,  1911,  and  decree  establishing  heir- 
ship, entered  March  16,  1915.  The  general 
rule  applicabk  to  personal  liability  of  an 
admin ifl^ator  or  executor  to  distributees 
for  interest  where  there  has  been  delay  in 
closing  up  the  estate  is  that  it  depends 
entirely  upon  the  reasonableness  or  unrea- 
sonableness of  the  delay  under  all  the 
circumstances  of  a  particular  case.  Nonre- 
sponsibility  for  interest  applies  where  the 
delay  was  reasonable;  responsibility  for 
interest  attaches  where  the  delay  was  un- 
reasonable.   11  R.  C.  L.  p.  148,  §  156. 

In  a  niunber  of  cases  courts  have  held 
the  pendency  of  suits  to  be  sufficient  cause 
for  delaying  settlement,  hence  sufficient 
cause  to  avert  a  charge  of  interest.  Chase 
V.  Lockerman,  11  Gill,  k  J.  185,  35  Am- 
Dec.  277;  Mclntire  v.  Mower,  204  Mass.  233. 
90  N.  E.  567;  Clark  v.  Knax,  70  Ala.  607. 
45  Am.  Rep.  93.  In  the  case  of  Clark  v. 
Knox,  interest  was  deemed  a  proper  charge 
against  the  administrator,  he  having  held 
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tike  moneys  after  the  period  of  eighteen 
months.  In  Jaooway  ▼.  Hall,  67  Ark.  340, 
55  S.  W.  12,  iaierest  was  held  a  proper 
ehrage  where  funds  were  held  for  twenty 
years.  In  McDonald  v.  People,  222  111.  325, 
78  N.  £.  609,  the  administrator  was  held 
'ihargeable  with  interest  after  the  expira- 
tion of  two  and  one-half  years  from  his 
appointment,  where  moneys  of  the  estate 
were  held  after  that  time.  In  Hall  y. 
Grovier,  25  Mich.  428,  interest  was  held 
properly  chargeable  where  the  n^ney  came 
into  the  hands  of  the  administrator  about 
one  year  after  his  appointment  and  was 
held  twenty  years.  Holding  to  the  same 
effect  is  the  case  of  Owens  ▼.  Owens,  84 
Miss.  678,  37  So.  149.  la  Brandon  v.  Hog- 
gatt,  32  Miss.  335,  the  estate  was  distributed 
after  one  year  from  the  appointment  of  the 
administrator.  He  was  charged  with  in- 
terest because  before  that  time  there  was 
more  than  sufficient  money  on  hand  to  mieet 
the  payment  of  debts.  In  Scott  t.  Crews, 
72  Mo.  261,  the  adminisitrator  sold  property 
of  the  estate  and  accepted  notes  of  solvent 
persons  in  payment  therefor.  He  failed 
to  collect  the  notes  until  compelled  so  to 
do  by  proceedings.  Interest  was  held  prop- 
erly chargeable.  In  Re  Childs,  5  Misc. 
560,  26  X.  Y.  Supp.  721,  the  administrator 
was  held  personally  liable  for  interest, 
having  allowed  ten  years  to  elapse.  Two 
years  was  held  to  be  a  reasonable  time. 

Under  varying  circnmstanoes  and  periods 
of  time  administrators  have  been  held  -per- 
sonally liable  for  interest  on  money  held  by 
them  belonging  to  the  estate,  McKinney  v. 
Nunn,  82  Tex.  44,  17  S.  W.  616 ;  Kenyon  v. 
Kenyon,  31  R.  I.  27^,  76  Atl.  798;  Foster 
V.  Harris,  10  Pa.  467;  Hasler  v.  Hasler,  1 
Bradf.  248.  The  case  of  Pickens  v.  Miller, 
83  N.  G.  543,  as  to  time  and  conditions,  is 
quite  in  point  here.  The  rule  in  England 
is  found  in  the  case  of  Littlehales  v.  Qas- 
eoyne,  3  Bro.  Ch.  73,  29  Eng.  Reprint,  416, 
2  Eng.  Rul.  Gae.  172,  and  again  in  Holgate 
V.  Haworth,  17  Beav.  250,  51  Eng.  Reprint, 
1033. 

Respondent  contends  here  that  inasmuch 
as  it  required  some  time  to  established 
heirship  .and  such  was  not  decreed  until 
1915,  hence  as  administrator  he  should  not 
be  personally  responsible  for  interest. 
Such  does  not  appeal  to  us  with  any  degree 
of  force,  in  view  of  the  circumstances  pre- 
sented by  the  record.  From  the  very  first 
the  money  was  in  the  hands  of  the  admin  is* 
trator.  It  was  in  the  Horton  Bonk  in  Bat- 
tle Mountain,  where  the  administrator  lived. 
The  estate  was  almost  free  from  indebted- 
ness. There  was  nothing  about  the  estate 
which  would  cause  the  administrator  to 
allow  the  money  to  remain  idle.  We  find 
courts  dealing  with  the  proposition  under 


very  similar  conditions,  and  in  almost  every 
instance  tlie  administrator  has  been  charged 
with  interest.  In  the  case  of  McGanse  v. 
Goffe,  66  Mo.  App.  586,  the,  estate  was  one 
against  which  there  were  no  claims.  The  ad- 
ministrator made  no  settlement  for  a  pe- 
riod of  about  five  years.  As  a  reason  for 
delay  he  asserted  a  contention  between  the 
distributees  as  to  a  proper  construction 
of  the  will,  alleging  that  after  long  delay 
and  contention  with  the  heirs  he  filed  a  suit 
praying  for  an  interpretation  of  the  will. 
It  was  held  that,  even  though  he  was  jus- 
tified in  asking  for  a  construction  of  the 
will,  he  was  not  justified  in  delaying  four 
or  five  years  before  prooeeding.  He  was  held 
chargeable  with  interest.  In  the  case  of 
Boyd  V.  Swallows,  59  111.  App.  635,  it  was 
held  that  the  administrator  was  chargeable 
with  interest  on  the  money  retained  for 
two  and  one-half  years  from  the  date  of  his 
appointment;  this,  too,  notwlthstasMling 
that  if  any  order  had  been  made  directing 
him  to  distribute  the  money  he  could  not 
have  done  so,  because  the  whereabouts  of 
some  of  the  distributees  was  unknown,  and 
others  were  thought  to  be  dead. 

Interest  was  held  by  the  court  to  be  prop- 
erly chargeable  where  the  executor  delayed 
the  settlement  of  the  estate  for  more  than 
three  years,  justifying  his  acts  by  saying 
that  the  distributees  were  foreigners  and 
could  not  be  reached.  King  v.  Berry,  3  N. 
J.  Eq.  261.  To  the  same  effect  is  the  hold- 
ing in  the  case  of  Hetfield  v.  Debaud,  64  N. 
J.  Eq.  372,  34  Atl.  882.  In  the  case  of  Almy 
V.  New  York  Probate  Ct.  18  R.  I.  612,  30 
Atl.  458,  the  money  of  the  estate  was  held 
by  the  executors  for  a  period  of  three  years. 
The  court  said:  "The  fact  that  it  was  not 
made  to  appear  at  the  trial  that  the  execu- 
tors knew  who  the  persons  were  that  were 
entitled  to.  share  in  the  money  in  their 
hands,  or  their  places  of  residence,  is  not 
enough  to  relieve  them  from  the  payment  of 
interest.  Even  if  such  was  the  fact,  it  was 
still  the  duty  of  the  executors  to  have  de- 
posited the  money  where  it  would  have 
earned  interest  for  the  benefit  of  those  en- 
titled to  the  money,  when  they  were  as- 
certained.'* 

In  the  case  of  Doster  v.  Arnold,  60  Ga. 
316,  it  was  held  that  pending  litigation  with 
reference  to  the  estate  did  not  relieve  the 
administrator  from  liability  for  interest,  he 
having  kept  the  funds  uninvested  in  his 
hands. 

In  view  of  the  fact  that  this  estate  was 
administered  in  a  judicial  district  consist- 
ing of  two  counties,  where  sessions  of  the 
district  court  may  occur  at  such  times  as 
the  judge  thereof  may  direct,  there  might 
have  been  some  reasonable  excuse  for  ilie 
failure  of  the  administrator  to  secure  an 


L.R.A.191813. 


1030 


NEVADA  SUPREME  COURT. 


order  of  the  court  authorizing  the  expendi- 
ture of  the  money  for  the  first  annual  as- 
sessment work  after  his  appointment.  For 
that  reason  the  administrator  might  be 
properly  relieved  of  the  surcharge  for  that 
item.  As  to  the  other  items  for  assessment 
work,  the  absence  of  an  order  of  court  was 
without  justification. 

We  deem  it  proper  to  say  that  where 
money  of  an  estate  is  held  by  an  adminis- 
trator after  the  time  when,  by  proper 
accounting  and  other  administrative  acts 
in  conformity  with  the  statutory  require- 
ments, he  could  have  paid  out  and  distrib- 
uted the  same  by  court  order,  he  should  be 
chargeable  with  Interest  on  the  money  thus 
held.  This  matter  must,  in  most  instances, 
be  for  the  court  to  determine.    In  the  case 


at  bar  we  are  unable  to  see  from  the  record 
as  it  is  before  us  why  distribution  was  not 
made.  If  the  money  of  the  estate  or  any 
part  thereof  was  held  by  the  administrated 
after  he  could,  with  reasonable  diligence  on 
his  part,  have  distributed  the  same  pur- 
suant to  proper  orders,  then  he  is  charge- 
able with  interest  on  the  money  thus  re- 
tained. As  this  matter  must  be  sent  back 
to  the  district  court,  we  assume  that  that 
tribunal,  in  conformity  with  the  proofs  as 
made  when  the  matter  is  again  presented, 
will  apply  the  rule  we  have  here  aaaerted. 
The  order  appealed  from  is  reverted,  and 
the  cause  remanded.     It  is  so  ordered. 

Coleman  and  Sanders,  JJ.,  concur. 


NORTH   CAROIilNA   SUPREME 
COURT. 

J.  A.  CREECH 

V. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Appt. 

(174  N.  C.  61,  93  S.  E.  453.) 

Carrier  —  mistake  In  ticket  —  expulsion 
of  passenger  —  liability. 

A  railroad  company  is  liable  in  damages 
for  expelling  from  a  train  a  passenger  who, 
having  bought  a  ticket  over  connecting  lines 
and  having  presented  it  to  the  conductor 
after  his  first  cliange  of  cars  and  been  in- 
formed that  there  was  an  error  in  it,  sur- 
rendered it  to  the  conductor  to  be  corrected 
by  a  station  agent  and  received  a  corrected 
ticket,  which  he  presented  after  a  second 
change  of  cars  only  to  find  that  by  mistake 
of  the  ticket  agent  it  read  to  a  wrong  desti- 
nation over  another  line;  at  least,  it  is  so 
liable  where  the  conductor  who  e'xpelled  him 
refused  to  comply  with  his  request  to  tele- 
graph at  his  expense  to  confirm  his  state- 
ment as  to  the  true  destination  of  his 
ticket. 
For  other  cases,  see  Carriers,  11,  k,  2,  h,  in 

Dig.  1-52  N.  8. 

(September  19,  1917.) 

VPPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Johnston 
County  overruling  a  motion  for  nonsuit  of 
an  action  brought  to  recover  damages  for 
alleged  wrongful  ejection  from  defendant's 
train.    Aifirmed. 


Note.  ^  As  to  duty  of  passenger  to  pay 
fare  wrongfully  demanded  in  order  to  avoid 
expulsion  and  leswn  damages,  see  anno- 
tation following  this  case,  post,  1032,  and 
references  therein  to  annotations  on  related 
questions. 

L.R.A.1918D. 


Statement  by  Clark,  Ch.  J. : 

This  is  an  action  by  a  passenger  for 
wrongful  ejection  from  defendant's  train. 
The  plaintiff,  who  lived  with  his  father  near 
Selma,  North  Carolina,  was  attending 
school  at  Dayton,  Virginia,  when  he  received 
a  telegram  that  his  father  was  dead.  He 
borrowed  money  to  buy  his  ticket  home,  and 
at  Harrisonburg,  Virginia,  on  the  Baltimore 
&  Ohio  Railroad,  the  nearest  depot,  he 
bought  a  through  ticket  to  Selma,  North 
Carolina.  At  Staunton,  Virginia,  he 
changed  to  a  train  of  the  Chesapeake  &  Ohio 
Railroad  for  Richmond.  The  conductor  on 
that  train  told  him  that  his  ticket  was  not 
good.  Plaintiff  explained  to  him  that  his 
father  was  dead,  and  he  was  trying  to  get 
home  to  the  funeral. '.  The  conductor  told 
him  that  he  would  have  the  agent  at 
Charlottesville  fix  it.  At  Charlottesville 
the  conductor  went  into  the  ticket  office 
with  the  ticket,  and  afterwards  gave  the 
ticket  back  to  the  plaintiff,  who  went  on  to 
Richmond,  where  he  again  changed  cars  and 
boarded  the  defendant's '  train  for  Selma. 
When  the  defendant's  conductor  came 
around,  he  told  plaintiff  that  he  was  on  the 
wrong  train;  that  Thelma  was  on  the  Sea- 
board Railroad  line.  The  plaintiff  told  him 
that  he  bought  the  ticket  at  Harrisonburg, 
Virginia,  to  Selma.  North  Carolina,  on  the 
defendant's  line;  that  his  father  was  dead, 
and  he  would  not  like  to  be  delayed,  and 
asked  the  conductor  to  wire  back  to  Harri- 
sonburg and  ascertain  that  he  bought  the 
ticket  there  for  Selma,  offering  to  pay  for 
the  telegram:  that  he  would  pay  the  fare  to 
Selma,  but  he  had  only  50  cents  in  his 
pocket,  and  had  borrowed  the  money  to  buy 
the  ticket  he  had.  The  conductor  thereupon 
put  him  off  at  9  o'clock  at  night  a  mile  and 
a  half  from  Richmond,  to  which  place  he  had 
to  walk  back.    The  fare  he  paid  at  Harri- 
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sonburg  was  $7.95,  which  was  the  price  of 
the  ticket  from  Harrisonburg,  Virginia,  to 
Selma,  North  Carolina,  and  more  than  the 
cost  of  the  ticket  from  Harrisonburg  to 
Thelma,  of  which  place  the  plaintiff  said 
he  ,  never  heard  before.  His  father  was 
buried  before  the  plaintiff  reached  home. 
The  defendant  moved  for  a  nonsuit,  which 
was  denied.  Verdict  and  judgment  for 
plaintiff.    Defendant  appealed. 

Messrs.  Abell  A  Ward  for  appellant. 

Messrs.  Wellons  &  Wellons  and  Man- 
ning &  Kltchln,  for  appellee: 

Defendant  had  no  right  to  eject  the  plain- 
tiff under  the  circumstances. 

Norman  v.  East  Carolina  R.  Co.  161  N.  C. 
330,  77  S.  E.  345,  Ann.  Cas.  1914D,  917; 
Hallman  v.  Southern  R.  Co.  169  N.  C.  130, 
85  S.  E.  298;  Sawyer  v.  Norfolk  Southern  R. 
Co.  171  N.  C.  13,  86  S.  E.  166;  1  Wood,  Rail- 
way  Law,  §  349;  Georgia  R.  &  Bkg.  Co.  v. 
Dougherty,  86  Ga.  744,  22  Am.  St.  Rep.  499, 
12  S.  E.  747. 

Where  a  passenger  has  paid  for  a  proper 
ticket  and  has  an  improper  one  delivered  to 
him,  the  conductor  mast  listen  to  his 
reasonable  explanation  and  use  every  means 
to  ascertain  whether  passenger's  statements 
are  correct,  and  notwithstanding  the  con- 
ductor is  obeying  a  rule  of  the  company,  the 
company  will  be  liable  for  the  wrongful 
ejection  of  a  passenger. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Carson, 
145  Ky.  81,  140  S.  W.  71;  Alabama  &  V.  R. 
Co.  T.  Holmes,  75  Miss.  371;  Baltimore  & 
O.  R.  Co.  v.  Thornton,  110  C.  C.  A.  502,  188 
Fed.  868;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Lucas,  105  Tex.  82,  39  L.R.A.(N.S.)  612, 
144  S.  W.  1126;  Missouri,  K.  &  T.  R.  Co.  v. 
Mitchell,  47  Tex.  Civ.  App.  307,  105  S.  W. 
827;  Ann  Arbor  R.  Co.  v.  Amos,  85  Ohio  St. 
300.  43  L.R.A.(N.S.)  587,  97  N.  E.  978; 
Olson  V.  Northern  P.  R.  Co.  49  Wash.  626, 
18  L.R.A.(N.S.)  209,  96  Pac.  150;  5  Am. 
&  Eng.  Enc.  Law,  603;  Melody  v.  Great 
Northern  R.  Co.  26  S.  D.  606,  30  L.R.A. 
(K.S.)  568,  127  N.  W.  543,  24  Ann.  Cas. 
78L 

Clark,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  presented  by  the  appeal 
is  the  refusal  to  nonsuit.  When  the  rail- 
road company,  through  its  agent  at  Harri- 
sonburg, sold  the  plaintiff  a  through  ticket 
to  Selma,  North  Carolina,  he  was  acting  as 
agent  for  the  defendant  road  as  to  its  part 
of  the  line,  and  its  part  of  the  money  was 
received  by  him  on  behalf  of  the  defendant 
company.  The  ticket  on  its  face  stated 
that  the  issuing  company  acted  as  the  agent 
only  of  the  other  companies.  It  does  not 
appear,  and  it  is  not  claimed,  that  there 


was  any  error  in  that  ticket.  When  the 
agent  at  Charlottesville,  at  the  instance  of 
the  conductor,  changed  the  ticket  so  that 
"Thelma"  was  written  in  lieu  of  "Selma," 
he  was  acting  as  agent  for  the  two  com- 
panies over  whose  lines  the  plaintiff  had 
still  to  travel  to  reach  Selma.  The  error 
thus  made  by  the  agent  at  Charlottesville 
was  made  by  him  acting  for  the  defendant 
company.  For  such  mistake  the  defendant 
company  was  liable.  The  evidence  does  not 
show  how  the  change  was  made  from 
"Selma"  to  "Thelma."  It  may  be  that  the 
conductor,  or  the  Charlottesville  agent, 
lisped.  That,  however,  is  merely  a  surmise. 
It  does  appear,  however,  from  the  unques- 
tioned evidence,  that  the  plaintiff  had  a 
ticket  from  Harrisonburg  to  Selma;  that  it 
was  changed  by  the  agent  at  Charlottesville, 
at  the  instance  of  the  conductor;  and  that 
in  the  mistake  then  made  the  plaintiff  had 
no  part,  for  he  was  not  present  with  the 
conductor  in  the  ticket  office  when  the 
change  was  made,  and  took  the  ticket  w^hich 
was  handed  to  him. 

The  mistake  was  the  mistake  of  the  agent 
of  the  defendant,  and  it  is  liable  for  dam- 
ages in  putting  the  plaintiff  off.  In  Nor- 
man V.  East  Carolina  R.  Co.  161  N.  C.  330, 
77  S.  E.  345,  Ann.  Cas.  1914D,  917,  the  court 
said:  "Where  the  passenger  asks  and  pays 
for  a  certain  ticket,  and  the  station  agent 
by  mistake  gives  him  a  different  one,  which 
does  not  entitle  him  to  the  passage  desired, 
the  conductor  has  no  right  to  expel  him, 
and  the  company  is  liable  in  damages,  if  he 
is  expelled.  The  passenger  has  a  right  to 
rely  on  the  agent  to  give  him  the  right 
ticket." 

The  court  goes  on  to  say  that,  though  the 
conductor  may  be  exonerated  from  blame 
personally  in  following  his  orders,  the  com- 
pany is  liable,  for  the  expulsion  was  caused 
in  such  case  by  the  error  of  the  agent  who 
sold  the  ticket.  In  the  present  case  it  would 
seem  that  the  conductor  was  not  entirelv 
free  from  blame,  because  the  plaintiff  offered 
to  pay  for  the  telegram  to  the  agent  at 
Harrisonburg  to  ascertain  the  facts. 

In  Hallman  v.  Southern  R.  Co.  169  N.  C. 
130,  85  S.  E.  298,  the  plaintiff  exchanged 
mileage  for  a  ticket  from  Hickory  to 
Winston,  by  Barber's  Junction,  upon  the 
assurance  of  the  agent  that  the  train  would 
there  make  connection  for  W^inston,  and,  if 
not,  he  could  go  by  Salisbury  and  Greens- 
boro to  Winston  on  the  same  ticket.  He 
missed  the  connection,  and  offered  to  let 
mileage  be  pulled  from  his  book  for  the 
difference  in  the  two  routes.  This  was  re- 
fused. He  declined  to  pay  the  extra  fare  in 
money  and  was  ejected.  This  court  sus- 
tained the  recovery  of  damages,  on  the 
ground  that  the  company  is  liable  for  dam- 
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ages  for  the  expulsion  of  a  passenger  caused 
by  the  mistake  of  the  agent,  although  the 
conductor  was  obeying  a  rule  of  the  com- 
pany. The  defendant's  liability  was  based 
upon  the  fact  that  the  agent  issuing  the 
ticket  misled  the  plaintiff. 

In  Sawyer  v.  Norfolk  Southern  R.  Co. 
171  N.  C.  13,  86  S.  E.  16&,  the  plaintiff  had 
bought  a  ticket  from  Norfolk,  Virginia,  to 
New  Bern,  North  Carolina.  It  was  neces- 
sary for  him  to  change  cars  at  Chocowinity. 
Tlie  conductor  on  the  train  from  Norfolk 
took  up  the  plaintiff's  ticket  and  failed  to 
return  it  to  him,  but  gave  him  the  usual 
conductor's  check.  At  Chocowinity  he  took 
the  train  for  New  Bern.  The  new  conductor 
demanded  his  ticket,  and  refused  to 
recognize  his  check.  The  plaintiff  was 
ejected.  The  court  sustained  the  recovery, 
and  said  it  was  negligence  in  the  first  con- 
ductor in  not  returning  the  ticket  when  he 
knew  the  passenger  was  to  change  at  Choc- 
owinity, and  there  was  negligence,  also,  oi; 
the  part  of  the  other  conductor,  who  could 
have  satisfied  himself  by  inquiring  of  two 
men  who  had  come  in  on  the  same  train 
from  Norfolk  with  the  plaintiff.  The  plain- 
tiff did  not  have  money  to  pay  his  way. 
But  the  court  further  said  that,  as  the 
plaintiff  was  rigiitfully  on  the  train,  it  was 


not  incumbent  upon  him  to  pay  a  seeond 
time,  and  to  be  at  the  expense  of  counsel 
fees  and  court  costs  to  recover  back  the  ex- 
cess; that  it  would  be  as  fair  to  require  the 
carrier  to  take  the  passenger  to  his 
destination  and  sue  him  to  recover  the  fare 
which  he  should  have  paid,  adding:  "But 
neither  is  required  to  do  this.  Each  par- 
ty can  stand  upon  its  rights,  if  he  so 
chooses.  This  has  been  often  held.  Harvey 
V.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  575, 
60  8.  E.  627,  and  daaes  there  cit«d.^' 

There  are  numerous  oases  ^hich  hold 
that  under  circumstances  of  this  kind  the 
conductor  should  listen  to  reasonable  ex- 
planation and  use  proper  means  to  ascertain 
whether  the  passenger's  statements  are  cor- 
rect, for.  notwithstanding  t&e  conductor 
may  be  obeying  a  rule  of  the  company,  it 
will  be  liable  for  the  wrongful  ejection  of  a 
passenger.  5  Am.  &  Eng.  Enc.  Law,  602. 
There  are  a  few  contrary  decisions  in  some 
of  the  other  states,  but  the  weight  of  au- 
thoritv  is  in  accordance  with  the  rule  laid 
down  by  this  court.  The  oases  on  both  sides 
are  collected  in  the  notes  to  Melody  ▼.  Great 
Northern  R.  Co.  24  Ann.  Caa  730. 

No  error. 

Petition  for  rehearing  denied. 


Annotation — Doty  of  pauenger  to  pay  fare  wrongfully  demanded  in  order 

to  avoid  eKpukion  and  lessen  damages^ 


For  the  earlier  cases  upon  this  ques- 
tion, see  Light  v.  Detroit  &  M.  R.  Co. 
34  L.B.A.(N.S.)  282,  and  the  note  ap- 
pended  thereto,  together  with  the  earlier 
notes  referred  to  therein,  the  limitations 
stated  in  that  note  being  adhered  to  in 
the  present  note.  See  also  Illinois  C.  R. 
Co.  V.  Gortikov,  14  L.R.A.(N.S.)  464, 
note. 

For  the  sufficiency  of  a  tender  of  fare 
to  prevent  ejection,  see  Kirk  v.  Seattle 
Electric  Co.  31  L.R.A.(N.S.)  991;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Watkins,  L.R.A. 
1915E,  311,  and  the  notes  thereto. 

Za  geaeral. 

Supplementary  note  in  34  L.R.A. 
(N.S.)  p.  282. 

It  is  the  general  rule  that  a  carrier 
is  liable  for  damages  resulting  from  the 
ejection  of  a  pass^iger  because  of  his 
failure,  through  the  fault  of  defendant's 
ageats,  to  have  proper  evidence  of  his 
right  to  ride  on  the  train.  Baltimore  & 
0.  R.  Co.  V.  Thornton  (1911)  110  C.  C. 
A.  502,  188  Fed.  868;  Louisville  &  N.  R. 
Co.  V.  Laney  (1915)  14  Ala.  App.  287, 
69  So.  993;  Atlantic  Coast  Line  R.  Co. 
V.  Thomas  (1914)  14  Ga.  App.  619^  82 
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S.  E.  299;  Cohen  v.  Cleveland,  C.  &  St 
L.  R.  Co.  (1915)  197  HL  App.  88;  John- 
son V.  New  Orleans  G.  N.  R.  Co.  (1917) 
141  La.  807,  75  So.  731;  Williams  v. 
Southern  R.  Co.  (1914)  107  Mtes.  99. 
64  So.  969;  Ferguson  v.  Missouri  P.  R. 
Co.  (1915)  —  Mo.  — ,  177  S.  W.  616; 
Cohen  v.  Erie  R.  Co.  (1916)  97  Misc. 
1,  160  N.  Y.  Supp.  1091 ;  Dorsett  v.  At- 
Ian  tic  Coast  Line  R.  Co.  <1911)  156 
N.  C.  439,  72  S.  E.  491;  Edwards  v. 
Southern  R.  Co.  (1913)  162  N.  0.  278, 
78  S.  E.  219;  Torak  v.  Philadelphia  & 
R.  R.  Co.  (1915)  60  Pa.  Super.  Ct.  248; 
Corley  v.  Southern  R.  Co.  (1911)  89  S. 
0.  432,  71  S.  E.  1035;  Teddart  v.  South- 
ern R.  Co.  (1913)  97  8.  0.  153,  81  S.  E. 
474;  Jordan  v.  Southern  R.  Co.  (1914) 
100  S.  0.  284,  84  S.  £.  871;  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Price  (1911)  125 
Tenn.  646,  148  S.  W.  219;  Texas  &  P. 
R.  Co.  V.  Wharton  (1912)  ■—  Tax.  Civ. 
App.  — ,  145  S.  W.  282;  Chicago,  R.  I. 
&  G.  R.  Co.  V.  Carroll  (1912)  —  Tex. 
Civ.  App.  — ,  151  S.  W,  1116. 

And  the  carrier  will  also  be  liable 
under  such  circumstanees  for  threaten- 
ing to  expel  a  passenger,  though  such 
expulsion  is  avoided  by  the  passenger 
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paying  a  second  fare.  Smith  v.  South- 
ern R.  Co.  (1911)  88  S.  a.  421,  34  L.R.A, 
(N.S.)  708,  70  S.  E.  1057;  Miaaouri,  K. 
&  T.  R.  Co.  V.  Carliale  (1912)  —  T«L 
Civ.  Aw>.  — ,  146  S.  W.  663w 

•In  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Carson  (1911)  146  Zj.  81,  140  S.  W. 
71,  where  defendant's  ag«it  in  selling 
plaintiff  a  retnrn  ticket  represented  that 
it  was  good  until  a  eertain  date,  and  he 
was  ejected  upon  the  return  trip  be- 
cause the  ticket  in  fact  expired  at  an 
earlier  date,  it  was  held  he  was  entitled 
to  recover  in  such  an  amount  as  would 
reasonably  compensate  him  for  the  time 
lost,  if  any,  and  the  humiliation  or  mor- 
tification suffered;  but  where  the  con- 
ductor used  no  more  force  than  was 
necessary,  the  verdict  should  be  eonfined 
to  compensatory  damages,  and  no  com- 
pensation should  be  allowed  for  anything 
which  the  plaintiff  might  have  avoided 
by  ordinary  care. 

Where  a  passenger^s  ticket  was  er* 
roneously  dated  for  an  earlier  date  than 
the  contract  she  made  when  she  pur- 
chased the  ticket,  and  as  a  result  she 
was  awakened  by  the  condiMtor  in  the 
nighttime  and  tol^l  that  if  she  did  not 
pay  her  fare  she  would  be  ejected,  and 
she  was  obliged  to  have  the  porter  seek 
to  barrow  money  for  her  and  to  offer 
to  pledge  her  personal  efiEecta  to  get  the 
money  to  save  being  ejected  from  the 
train,  and  there  were  special  circum- 
stances of  aggravation  in  the  conduct  of 
the  conductor,  she  was  entitled  to  re- 
cover damages  for  the  humiliation  suf- 
fered and  also  punitive  damages  for  the 
offensive  conduct  of  the  conductor.  Il- 
linois C.  R.  Co.  V.  Fleming  (1912)  148 
Ky.  473,  146  S.  W.  1110;  Illinois  C.  R. 
Co.  V.  Roberts  (1912)  148  Ky.  478,  146 
S.  W.  1113. 

Where  a  conductor  unlawfully,  but 
under  a  claim  of  right,  sought  to  collect 
two  fares  from  a  passenger,  and  in  de- 
fault of  payment  of  the  second  fare 
ejected  him,  the  passenger  was  entitled 
to  recover  for  the  loss  of  his  time,  the 
amount  he  was  obliged  to  pay  for  pas- 
sage upon  another  car,  and  for  injury 
to  his  feelings.  Daymon  v.  Westchester 
Street  R.  Co.  (1913)  154  App.  Div.  796, 
139  N.  T.  Supp.  761,  affirmed  in  (1915) 
214  N.  Y.  637,  108  N.  E.  1092. 

But  in  Houston  &  T.  C.  R.  Co.  v.  Lee 
(1911)  104  Tex,  82,  133  S.  W.  868,  it 
was  held  that,  where  a  passenger  pur- 
chased a  ticket  upon  the  representation  | 
of  the  carrier's  agent,  which  was  at 
variance  with  the  written  contract 
printed  on  the  ticket,  and  beyond  thej 
authority  of  the  agent  to  make,  and  was 
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ejected  because  of  the  invalidity  of  the 
ticket,  he  was  bound  by  the  writjten  con- 
tract, and  was  not  entitled  to  recover 
for  the  ejection  in  the  absence  of  being 
treated  rudely  or  subjected  to  indigni- 
ties by  the  conductor  at  the  time  of 
the  ejection. 

And  where  a  conductor  on  the  going 
trip  accepted  a  return  fare  in  cash  with- 
out any  authority  to  do  so,  the  company 
was  not  liable  for  the  ejection  of  the 
passenger  upon  the  return  trip  because 
she  did  not  have  a  ticket.  Southern 
R.  Co.  V.  Pickle  (1917)  138  Tenn.  238, 
197  S.  W.  675. 

And  a  holder  of  a  return  ticket  who 
knew  that  the  going  conductor  had  mis- 
takenly canceled  the  return  coupon,  and 
that  the  return  conductor  had  no  power 
to  accept  her  statement,  was  not  entitled 
to  recover  for  being  ejected  upon  pre- 
senting only  the  canceled  ticket  and  f  ail« 
ing  to  pay  fare.  Mullin  v.  Long  Is- 
land R.  Co.  (1910)  136  App.  Div.  733, 
121  N.  Y.  Supp.  458. 

Duty  to  pfty  seooitd  fare— in  generaL 

It  is  pointed  out  in  the  note  in  34 
L.R.A.(N.S.)  282,  that  a  large  majority 
of  the  later  cases  uphold  the  right  of  a 
passenger  to  stand  upon  his  right  to 
transportation  and  refuse  to  pay  a  sec- 
ond fare  wrongfully  demanded,  and  most 
of  the  cases  decided  subsequently  to  the 
writing  of  that  note  sustain  that  view. 

In  Ft.  Worth  &  R.  J.  R.  Co.  v.  Hales 
(1914)  —  TeJL  Civ.  App.  — ,  173  S.  W. 
991,  in  which  plaintiff  without  negli- 
gence boarded  the  wrong  train^  it  was 
held  not  to  be  error  to  permit  the  plain- 
tiff to  testify  that  at  the  time  of  her 
ejection  from  the  train  she  had  enough 
money  and  could  have  paid  her  fare  if 
the  conductor  had  asked  for  it,  and  the 
court  in  so  holding  said  further:  ''Nor 
are  we  able  to  say  that  her  failure  to 
offer  to  pay  her  fare  to  a  station  beyond 
the  point  of  ejection  would  lessen  the 
force  of  the  circumstances  if  it  had  any 
force." 

In  St.  Louis  Southwestern  R.  Co.  v. 
Branch  (1913)  106  Ark.  269,  153  S.  W. 
118,  the  court  permitted  recovery  for  the 
ejection  from  a  train  which  defendant's 
agents  permitted  her  to  board  with  a 
ticket  over  a  shorter  route,  in  a  sum 
above  the  actual  expenses  incurred,  rec- 
ognizing humiliation  as  an  element,  and 
making  a  distinction  lietween  cases  like 
the  present,  in  which  the  passenger  was 
ejected  by  the  carrier  from  which  he 
purchased  the  ticket  and  had  contnictoal 
relations,  and  cases  in  which  it  appeared 


1034    ANNO.— PASSENGER'S  DUTY  TO  PAY  FARE  WRONGFULLY  DEMANDED. 


that  the  ejection  occurred  on  a  connect- 
ing line. 

Where  failure  to  have  proper  ticket 
is  fault  of  ticket  asent. 

Supplementary  note,  34  L.R.A.(N.S.) 
p.  283. 

In  Illinois  C.  R.  Co.  v.  Allbright 
(1913)  54  Ind.  App.  203,  100  N.  E.  885, 
where  plaintiff  was  ejected  because  his 
return  ticket  was  not  properly  validated 
as  required,  due  to  the  fault  of  the  agent 
at  the  return  point,  it  was  held  that 
plaintiff  was  not  bound  to  pay  his  fare, 
and  that  he  was  entitled  to  recover  for 
the  shame  and  humiliation  suffered 
from  the  ejection. 

In  Norman  v.  East  Carolina  R.  Co. 
(1915)  161  N.  0.  330,  77  S.  E.  345,  Ann. 
Cas.  1914D,  917,  where  plaintiff  was 
ejected  because  his  ticket  was  not  prop- 
erly stamped  by  the  agent  who  sold  it 
to  him,  and  the  defendant  requested  an 
instruction  that  plaintiff  should,  after 
being  put  off  the  train,  have  tendered  his 
fare  to  avoid  damages,  the  court  held 
that  the  instruction  was  properly  re- 
fused as  there  was  no  suggestion  that 
the  conductor  then  offered  to  allow  him 
to  pay  his  fare  and  return  to  the  train, 
nor  was  there  any  reason  for  the  plain- 
tiff to  believe  that  the  conductor  would 
waive  his  legal  rights  and  permit  him 
then  to  return  to  the  train  upon  pay- 
ment of  fare. 

Where,  through  the  fault  of  a  ticket 
agent,  the  passenger's  ticket  fails  to 
show  the  right  to  transportation  con- 
tracted for,  and  the  passenger  has  not 
himself  been  guilty  of  negligence,  he  is 
entitled  to  be  carried  to  his  destination 
without  further  payment  of  fare.  Ann 
Ajrbor  R.  Co.  v.  Amos  (1912)  85  Ohio 
St.  300,  43  L.R.A.(N.S.)  687,  97  N.  E. 
978. 

The  rule  requiring  a  person  to  do  what 
he  reasonably  can  to  lessen  damages  ap- 
plies to  damages  arising  from  a  past 
wrong,  and  does  not  require  such  efforts 
to  minimize  an  anticipated  wrong;  and 
whSre,  because  of  the  mistake  of  a  ticket 
agent,  a  conductor  ejects  a  passenger,  the 
wrong  is  not  the  mistake  of  the  agent, 
but  the  ejectment  at  the  hands  of  the 
conductor,  and  it  is  not  the  duty  of  the 
passenger  to  minimize  his  damages  by 
paying  the  cash  fare  in  anticipation  of 
his  ejection,  and  thereby  avoid  it.  Mc- 
Keown  v.  Southern  R.  Co.  (1914)  98 
8.  0.  338,  82  S.  E.  437,  8  N.  C.  C.  A. 
416;  Douglas  v.  Southern  R.  Co.  (1914) 
98  S.  0.  346,  82  S.  E.  439. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Lucas    (1912)    105   Tex.   82,   39   L.R.A. 
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(N.S.)  512,  144  S.  W.  1126,  where  the 
carrier's  agent  failed  to  validate  a  re- 
turn ticket  upon  application  of  the  pas- 
senger, and  the  gate  tender  refused  to 
permit  her  to  enter  the  train  upon  that 
ticket,  and  to  secure  admission  she  pur- 
chased a  local  ticket,  it  was  held  that 
plaintiff  had  a  valid  ticket  and  had  a 
right  to  enter  the  train  and  demand  a 
fulfilment  of  the  contract,  and  the  fact 
that  she  obtained  admission  to  the  train 
by  the  subterfuge  of  the  local  ticket  did 
not  prevent  her  from  recovering  for 
being  ejected,  as  the  final  breach  and 
repudiation  of  the  entire  contract  did 
not  occur  upon  the  refusal  of  the  gate- 
man  to  permit  her  to  enter  the  train, 
but  upon  her  ejection  from  the  train, 
and  she'  was  not  required  under  sueh 
circumstances  to  procure  other  transpor- 
tation, but  could  rely  solely  upK)n  the 
contract  made  with  the  carrier. 

In  Loy  V.  Northern  P.  R.  Co.  (1912) 
68  Wash.  33,  122  Pac.  372,  in  which  the 
conductor  and  the  brakeman  who  ejected 
plaintiff  were  joined  with  the  railroad 
company  as  defendants,  it  was  held  that 
an  instruction  that,  if  plaintiff  presented 
to  the  conductor  a  ticket  issued  by  mis- 
take of  the  defendant  company's  agent, 
and  notified  the  conductor  of  sueh  mis- 
take, the  company  would  have  no  right 
to  remove  the  plaintiff  forcibly  from  its 
train,  and,  if  it  did  so  by  and  through  it^ 
conductor,  both  the  defendant  company 
and  the  defendant's  conductor  did  so  at 
their  peril,  and  are  liable  for  all  the  re- 
sults of  the  force  used,  was  erroneous 
as  to  the  conductor  and  the  brakeman, 
the  better  rule  being  that,  as  between  the 
conductor  of  a  railway  train  and  a  pas- 
senger, it  is  incumbent  upon  the  passen- 
ger to  produce  a  ticket  showing  his  right 
to   transportation    or   pay  the    fare   in 
money  or  peaceably  leave  the  train,  and 
upon    his    failure    to    do   one    of    these 
things,  after  being  afforded  a  reasonable 
time  and  opportunity,  he  may  be  ejected 
bv  the  conductor.     The  court  also  said 
that,  when  the  passenger  has  no  ticket 
and  refuses  to  pay  his  fare,  but  desires 
to  stand  upon   his  contract  right   with 
the  carrier  for  the  transportation,  it  is 
his  duty  to  retire  from  the  car  upon  the 
request  of  the  conductor  and  that  he  can- 
not  enhance   his   damages   by   resisting 
ejection,  although  if  he  does  retire  peace- 
ably he  can  recover  in  an  action  of  tort 
against  the  carrier. 

But  where  a  passenger  supposed  he 
purchased  a  ticket  over  the  longer  of 
two  routes,  he  desiring  to  go  that  way 
because  he  could  thereby  reach  his  desti- 
nation sooner,  but  was  g^ven  a  ticket  over 
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the  shorter  route,  and  it  would  have  been 
a  violation  of  the  Interstate  Commerce 
Act  to  carry  him  over  the  longer  route 
on  the  ticket  he  had,  and  he  was  told, 
and  should  have  known,  that  defendant 
could  not  lawfully  accept  the  ticket  over 
that  route,  he  could  not  recover  for  his 
ejection,  the  damages  not  being  the  prox- 
imate result  of  the  act  or  omission  of 
defendant's  agent  who  sold  him  the 
ticket,  but  of  his  own  heedless  conduct 
in  attempting  to  ride  upon  the  ticket, 
and  it  being  his  duty  to  buy  a  ticket 
for  the  part  of  the  journey  for  which 
his  ticket  was  not  good,  or  pay  a  cash 
fare.  Saunders  v.  Southern  R.  Co. 
(1915)  101  S.  0.  11,  85  S.  E.  167. 

And  in  Seaboard  Air  Line  R.  Co.  v. 
Patrick  (1914)  10  Ala.  App.  341,  65 
So.  437,  where  defendant's  agent  sold 
plaintiff  a  ticket  over  its  line  and  other 
connecting  lines,  which  was  in  violation 
of  regulations  of  the  Laterstate  Com- 
merce Commission,  and  resulted  in  his 
ejection  from  the  train  of  a  connecting 
carrier  upon  refusal  of  the  conductor  to 
receive  the  ticket  and  failure  of  plain- 
tiff to  pay  his  fare,  although  he  had 
sufficient  money  to  do  so,  it  was  held 
that  the  wrong  of  which  plaintiff  was 
entitled  to  complain  was  not  the  refusal 
of  the  conductor  on  the  connecting  line 
to  permit  him  to  ride  on  the  ticket,  but 
the  act  of  defendant's  agent  in  selling 
it  to  him,  and  that  it  wa^  the  duty  of 
plaintiff  to  endeavor  to  make  his  dam- 
age^ as  light  as  possible,  and  to  pay  the 
fare  demanded,  by  doing  which  he  could 
have  proceeded  on  his  journey  if  he  had 
chosen  to  do  so,  the  court  saying  that, 
while  there  is  a  conflict  of  authority  on 
the  question  of  the  duty  of  a  passenger 
as  to  paying  the  fare  demanded  of  him 
upon  a  vehicle  upon  which  he  has  ac- 
quired the  right  to  be  carried,  but  failed 
to  obtain,  or  to  retain  and  exhibit,  such 
evidence  of  that  right  as  the  conductor 
of  the  vehicle  was  bound  to  recognize, 
it  is  plain  that,  when  one  boards  a  train 
of  a  carrier  which  has  not  contracted  to 
carry  him,  he  has  no  right  to  remain 
on  that  train  if  he  refuses,  on  proper 
demand,  to  pay  the  fare  for  the  trip  he 
desires  to  take,  a  very  different  ques- 
tion being  presented.  See  St.  Louis 
Southwestern  R.  Co.  v.  Branch,  supra, 
106  Ark.  269,  153  S.  W.  118. 

'Wlkere  another  oondnotor  is  In  f  anlt. 

Supplementing  note  in34L.R.A.(N.S.) 
p.  283. 

In  Sawyer  v.  Norfolk  Southern  R.  Co. 
(1915)  171  N.  0.  13,  S6  S.  E.  166,  where 
plaintiff  was   ejected   because   the   con- 
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ductor  on  the  first  part  of  the  journey 
took  up  his  ticket  and  the  second  con- 
ductor refused  to  take  the  conductor's 
check  which  was  given  him  in  return, 
the  court  said:  '^When  a  passenger  is 
about  to  be  wrongfully  ejected  from  the 
train,  it  is  not  incumbent  upon  him  to 
prevent  the  wrong  by  paying  money 
which  the  carrier's  servant  has  no  right 
to  exact.  He  is  not  required  to  sub- 
mit to  imposition  or  buy  again  his  right 
to  remain  on  the  train  to  his  destina- 
tion. If  this  were  not  so,  carriers  would 
be  above  the  law,  because  there  would 
never  be  punishment  exacted  for  a 
wrongful  violation  of  the  contract  of 
carriage.  If  it  be  said  that  the  passen- 
ger could  pay  the  money  and  recover 
it  back,  this  would  not  right  the  wrong 
because  he  could  not  afford  to  pay  coun- 
sel fees  and  bear  the  expenses  of  liti- 
gation for  so  small  a  sum.  It  would  be 
fairer  to  say  that  in  cases  of  doubt  the 
carrier  should  carry  the  passenger  to  his 
destination  and  sue  him  to  recover  the 
fare  which  he  should  have  paid. '  But 
neither  is  required  to  do  this.  Each 
party  can  stand  upon  his  rights  if  he 
chooses."  The  court  further  said  that 
the  principle  that,  where  one  has  been 
injured  by  the  wrongful  conduct  of  an- 
other, he  must  do  what  he  can  to  avoid 
or  lessen  the  effect  of  the  wrong,  does 
not  apply  until  after  the  contract  has 
been  broken  or  the  tort  has  been  com- 
mitted,  and  requires  in  a  case  of  this 
kind  only  that  the  passenger  do  what 
he  can  in  reason  to  lessen  the  damages 
after  he  has  been  ejected. 

If  a  passenger  holding  a  ticket  upon  a 
train  which  passes  over  two  divisions 
of  a  road  gives  up  his  ticket  on  the  first 
division  to  an  employee  of  the  railroad 
company  not  authorized  to  receive  it, 
and  the  part  of  the  ticket  for  the  other 
division  of  the  road  is  not  returned  to 
him,  he  cannot  recover  for  ejection  for 
failure  to  have  a  ticket  upon  the  other 
division;  but  if  he  delivers  the  ticket  to 
a  person  authorized  to  receive  it,  he  can 
stand  upon  his  right  to  remain  upon  the 
train  until  carried  to  his  destination,  and 
is  not  required  to  anticipate  that  the 
carrier's  employees  will  not  protect  him 
in  his  rights.  Qalveston,  H.  &  S.  A. 
R.  Co.  V.  Short  (1914)  —  Tex.  Civ.  App. 
— ,  163  S.  W.  601,  second  appeal  in 
(1915)  173  S.  W.  615. 

Where   oondnotor  demanding  fare  Is 
in  fault. 

Supplementing  note  in  34  L.R.A.(N.S.) 
p.  284. 
In  Louisville  d;  N.  R.  Co.  v.  Boggs 
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(1917)  —  Ala.  — ,  74  So.  337,  an  action 
for  the  ejection  of  plaintiff  for  refusal 
to  pay  an  e:stra  amount  over  the  r^ular 
ticket  fare  because  he  was  not  supplied 
with  a  ticket,  in  which  defendant  failed 
to  get  before  the  jury  evidence  of  a 
rule  authorizing  conductors  to  collect 
the  extra  amount,  the  court  apparently 
recogniiied  plaintiff's  right  to  recover 
damages  for  his  ejection,  including 
humiliation  and  mental  distress,  but  re- 
duced the  verdict  from  $250  to  $25,  it 
appearing  that  plaintiff  invited  the  ejec- 
tion for  the  purpose  of  making  a  test 
case,  the  court  saying:  '^The  alleged 
humiliation  and  mental  distress  avoid- 
able by  the  payment  of  15  cents,  but 
which  plaintiff  thus  invited,  could  hardly 
have  damaged  plaintiff  to  the  amount  as- 
vessed  by  the  jury." 

In  Clare  v.  Northwestern  P.  R.  Co. 
(1913)  21  Cal.  App.  214,  131  Pac.  323, 
where  plaintiff  was  ejected  for  refusing 
to  pay  an  additional  cash  fare  which  the 
carrier  had  no  authority  for  charging, 
the  court  permitted  recovery  for  dam- 
ages resulting  from  the  ejectment,  and 
said  that  the  right  of  the  passenger  to 
insist  upon  the  legal  demand  does  not 
require  him  to  yield  in  what  appears 
to  be  a  matter  of  trifling  importance. 

In  Burnham  v.  Detroit,  G.  H.  &  M. 
R.  Co.  (1911)  168  Mich.  55,  133  N. 
W.  952,  Ann.  Cas.  1913B,  1204,  it  was 
held  that,  where  the  plaintiff  paid  a  cash 
fare  to  the  conductor,  so  that  as  be- 
tween him  and  the  conductor  he  had  a 
right  to  travel  on  the  train,  but  through 
the  conductor's  fault  he  was  not  given 
proper  evidence  of  that  fact,  he  was  not 
required  to  pay  a  second  fare,  and  was 
entitled  to  recover  substantial  damages 
for  his  ejection  upon  failure  to  do  so. 

In  Smith  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1915)  192  Mo.  App.  210, 180  S.  W.  1036, 
where  plaintiff  was  ejected  because  he 
refused  to  pay  a  sum  in  excess  of  the 
legal  fare,  which  was  demanded  by  the 


conductor,  plaintiff  was  permitted  to  re- 
cover punitive  as  well  as  compensatory 
damages. 

Where  a  conductor  refused  to  accept 
a  passenger's  ticket  on  the  ground  that 
he  was  not  the  original  purchaser  there- 
of, although  the  passenger,  by  writing 
duplicate  signatures  and  by  all  other 
means  available,  identified  himself  as 
the  purchaser,  there  was  nothing  in  the 
circumstances  which  required  him  to  pay 
a  second  time  for  his  passage  in  order 
to  have  the  right  to  be  carried  to  his 
destination,  and  the  condition  printed 
upon  the  ticket  that,  in  case  of  contro- 
versv  with  the  conductor  and  his  refusal 
to  accept  it,  the  passenger  agreed  to  pay 
the  regular  fare  and  apply  for  reim- 
bursement  at  the  office  of  the  company, 
is  unreasonable  and  void.  Forrester  v. 
Southern  P.  Co.  (1913)  36  Nev.  247,  48 
L.R.A.(N.S.)  1,  134  Pac.  763,  rehearing 
denied  in  (1913)  36  Nev.  317,  136  Pac. 
705. 

In  Raynor  v.  New  York  A  L.  I.  Trac- 
tion Co.  (1914)  86  Misc.  201,  149  K.  Y. 
Supp.  151,  it  was  held  that,  when  a  car- 
rier seeks  to  charge  more  than  it  is 
legally  authorized  to  charge,  a  passen- 
ger has  the  right  to  offer  resistance  to 
being  ejected  for  nonpayment  of  the  ex- 
cess, and  ejection  in  such  a  case  consti- 
tutes a  trespass  for  which  the  company 
is  liable  in  damages.  This  case  was 
reversed  in  (1915)  166  App.  Div.  927, 
151  N.  Y.  Supp.  417,  which  was  affirmed 
in  (1918)  222  N.  Y.  624,  118  N.  E.  U075, 
on  the  ground  tiiat  the'  carrier  had  au- 
thority to  make  the  extra  charge. 

When  the  passenger  has  tendered  a 
sufficient  coin  in  payment  of  bis  fare,  he 
is  not  required  upon  rejection  of  such 
coin  bv  the  conductor  to  tender  other 
money.  Cincinnati  Northern  Traction 
Co.  V.  Rosnagle  (1911)  84  Ohio  St.  310, 
35  L.R.A.(N.S.)  1030,  95  N.  E.  884,  Ann. 
Cas.  1912C,  639.  R.  L.  S. 
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MoCAULLWEBSTER    ELEVATOR   COM- 
PANY, Appt., 

V. 

E.  W.  ADAMS,  Respt. 
(—  N.  D.  — ,  167  N.  W.  330.) 

Mechanics*  lien  —  diversion  of  material. 

1.  Where   a   materialman   furnishes   ma- 
terial to  the  owner  of  a  certain  tract  of  land 

Headnotes  by  Gbace,  J. 


yvith  the  agreement  and  understanding  that 
the  material  is  to  be  used  upon  such  land, 
the  materialman  has  a  right  to  a  lien,  and 
may  perfect  a  lien,  against  the  land  for 
which  the  material  was  furnished,  even 
though  the  owner  of  the  land  diverts  the 
material,  and  the  same  is  used  upon  a  tract 


Note.  ^  For '   materials     fttrnished     for 

structure,  but  not  actually  used  therein,  as 
a  baais  of  a  mechanics'  lien,  see  annotation 
following  this  case,  post,  1041,  and  refer- 
ences therein  to  annotations  on  related  ques- 
tions. 
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of  Und  different  Irom  that  for  which  the 
siaierial   was   fumiflhed   under   the  a^^ree- 
ment  and  understanding. 
For  other  oases,  see  MeohofUos'  Liens,  JV.in 
Dig.  i-52  N,  8. 

Same  -*  direction  of  use. 

2.  Where  a  materialman  furnishes  ma- 
terial to  he  used  upon  a  certain  tract  of 
land,  he  is  not  required  to  follow  or  trace 
such  material  and  aee  that  it  is  used  upon 
the  land  for  which  it  is  furnished.  If  the 
purchaser  of  such  material,  after  receiving 
the  same,  divwts  it  and  uaes  such  material, 
or  permits  it  to  be  used,  upon  a  different 
tract  of  laud  from  that  for  which  it  was 
purchased,  such  diversion  does  not  preclude 
the  right  of  the  materiahuan  to  perfect  a 
lien  against  the  land  for  which  such  ma- 
terial was  furnished. 

For  other  cases,  see  Mechanics*  Liens,  JV.  in 
Dig,  1-^52  N.  8. 

Snme  -^  lien  on  land. 

3.  A  materialman  who  furnishes  material 
to  improve  certain  land  not  only  has  a  lien 
upon  the  building  or  improvement,  but  also 
luis  a  lien  upon  the  land  in  addition  to  the 
lien  upon  the  improvement,  and  may  have 
a.  lien  upon  the  land,  even  though  the  ma- 
terial is  not  used  in  making  the  improve- 
ment for  which  it  was  furnished  and  pur- 
cliased,  and  even  though  the  material  be 
diTerted  by  the  purchaser  and  used  upon 
other  land  than  that  to  improve  which  the 
material  was  purchased  and  furnished. 
For  other  cases,  see  Mechanics^  Liens,  V,  in 

Dig.  i-^2  A^.  fi. 

(February  8,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hettinger  County 
in  favor  of  defendant  in  an  aotion  brought 
to  foreclose  a  mechanics'  lien.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  H.  Pugh  and  Otto 
Thress,  for  appellant: 

Plaintiff  was  entitled  to  its  lien  and  the 
onforcement  thereof. 

Small  V.  Foley,  8  Colo.  App.  435,  47  Pac. 
64;  B.  F.  Salzer  Lumber  Co.  v.  Lindenmeier, 
54  Colo.  491,  lai  Pac.  442;  Rice  v.  Cassells, 
48  Colo.  73,  108  Pac.  1001;  Thompson- 
McDonald  lumber  Co.  v.  Morawetz,  127 
Minn.  277,  L.RJk.l915E,  302,  14«  N.  W. 
301;  Johnson  v.  Northwestern  Teleph.  Excih. 
Co.  48  Minn.  433,  51  N.  W.  226;  Beiiger  v. 
Turnblad,  98  Minn.  163,  116  Am.  St.  Rep. 
353,  107  N.  W.  543;  Lamoreaux  v.  Andersch, 
128  Minn.  261,  L.R.A.1915D,  204,  160  N.  W. 
908;  Minneapolis  Sash  A  Door  Co.  v. 
Hedden,  181  Minn.  31,  154  N.  W.  511,  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  347;  Burns  v. 
Sewell,  48  Minn.  425,  51  X.  W.  224; 
Trammell  ▼.  Mount,  68  Tex.  210,  2  Am.  St. 
Rep.  479,  4  S.  W.  377;  Hobson  v.  Townsend, 
126  Iowa,  463,  102  N.  W.  413;  Frudden 
Lumber  Co.  v.  Kinnan,  117  Iowa,  93,  90  N. 


W.  515;  Lee  v.  Hoyt,  101  Iowa,  101,  70  N. 
W.  96;  Bell  v.  Mecum,  75  N.  J,  L.  547,  127 
Am.  St.  Rep.  809,  68  Atl.  149;  Schkwscr  v. 
Moores,  31  L.R.A.(N.S.)  746,  note,  16  N.  l>s 
185,  112  N.  W.  78. 

Messrs.  Jacobsea  A  Murray,  for  re- 
spondent : 

Plaintiff  is  not  entitled  to  a  lien  because 
the  findings  of  fact  fail  to  show  that  it  filed 
with  the  clerk  a  verified  account  as  required 
by  statute,  and  it  is  shown  that  the  material 
was  not  actually  used  as  an  improvement  on 
the  premises. 

27  Cyc.  425;  38  Cyc.  1980;  Cochise 
County  v.  Cooper  Queen  Consol.  Min.  Co.  8 
Ariz.  221,  71  Pac.  946;  Ganow  v.  Denny, 
68  Neb.  706,  94  N.  W.  959 ;  Kane  v.  Rippey, 
22  Or.  299,  29  Pac.  1005;  Dillon  Implement 
Co.  V.  Cleaveland,  32  Utah,  1,  88  Pac.  670; 
Pila  V.  Killingsworth,  20  Or.  432,  26  Pac. 
305;  Thompson-McDonald  Lumber  Ca  v. 
Morawet«,  127  Minn.  277,  L.R.A.1915E,  302, 
149  X.  W.  300;  Stimson  Mill  Co.  v.  Loa 
Angeles  Traction  Co.  141  Cal.  30,  74  Pac. 
357;  Silvester  v.  Coe  Quartz  Mine  Co.  ^0 
Cal.  544,  22  Pac.  217;  Bewick  v.  Muir,  83 
Cal.  368,  23  Pac.  389;  John  A.  RoebUng 
Sons  Co.  V.  Bear  Valley  Irrig.  Co.  99  Cal. 
488,  34  Pac.  80 ;  Hamilton  v.  Delhi  Min.  Co. 
118  Cal.  148,  50  Pac.  378. 

Grace,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  one  taken  from  the  judg- 
ment rendered  in  the  action. 

The  material  facts  are  briefly  as  follows: 
About  September  1,  1912,  the  plaintiff  was 
engaged  in  the  lumber  business  at  Regent, 
Hettinger  county,  North  Dakota.  The  de- 
fendant was  the  owner  of  the  west  half  of  the 
northeast  quarter  and  the  southeast  quarter 
of  the  northeast  quarter  of  section  28,  town- 
ship 135,  range  96,  in  Hettinger  county. 
North  Dakota.  On  or  about  September  1st 
plaintiff  and  defendant  entered  into  a  con- 
tract whereby  the  plaintiff  agreed  to  furnish 
to  the  defendant  fence  posts  and  fence  wire 
to  be  used  for  fencing  the  premises  above 
described.  Between  September  3  and  5, 
1912,  plaintiff  delivered  to  the  defendant 
said  posts  and  wire  of  the  value  of  $189.74. 
Witiiin  ninety  da3^  after  furnishing  the 
said  posts  and  wire,  and  on  December  3,* 
1912,  the  plaintiff  made  and  filed  its  claim 
of  mechanics'  lien  for  said  poets  and  wire 
upon  the  above-described  premises.  The 
plaintiff,  before  filing  such  lien,  made  a 
legal  demand  in  writing  for  the  payment  of 
the  account.  Statutory  notice  of  intention 
to  foreclose  the  lien  was  duly  served  on  the 
defendant,  after  which  the  action  was  com- 
menced to  foreclose  such  lien. 

The  complaint  was  in  the  ordinary  and 
usual     form    for     the     foreclosure     of     a 
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mechanics*  lien.  The  defendant  interposed 
a  general  denial.  It  was  proved  upon  the 
trial  of  the  case  that  the  defendant  did  not 
use  the  material  in  building  the  fence  pro- 
vided for  by  the  agreement,  nor  for  the  im- 
provement of  the  premises  aforesaid.  The 
plaintiff  did  not  consent  to,  and  had  no 
knowledge  of,  the  diversion  of  such  material. 
The  plaintiff  sold  and  furnished  the  defend- 
-  ant  the  material  not  relying  on  the  personal 
credit  of  the  defendant,  but  relying  upon 
the  credit  of  the  real  estate.  The  material 
which  was  sold  the  defendant  was  used  to 
build  a  fence  upon  a  tract  of  land  not  be- 
longing to  the  defendant,  but  belonging  to 
the  defendant's  wife.  That  part  of  the  judg- 
ment which  is  appealed  from  is  as  follows: 
"It  is  further  ordered  that  that  certain  me- 
chanics' lien  filed  and  claimed  by  the  plain- 
tiff against  the  defendant  and  the  following 
real  estate,  to  wit,  northeast  quarter  of 
■section  28,  township  135  north,  of  range  96, 
be,  and  the  same  hereby  is,  declared  to  be 
null  and  void,  and  of  no  force  and  effect, 
and  that  the  same  be  canceled  of  record." 

The  appellant  makes  five  assignments  of 
error,  all  of  which  may  be  considered  togetli- 
er.  They  are  as  follows:  Tlie  court  erred 
in  its  second  conclusion  of  law.  The  court 
•erred  in  concluding  as  a  matter  of  law  that 
the  mechanics*  lien  is  null  and  void.  The 
court  erred  in  holding  and  adjudging  the 
mechanics'  lien  as  null  and  void.  The  court 
€rred  in  ordering  and  adjudging  that  the 
mechanics'  lien  be  canceled  of  record.  The 
court  erred  in  awarding  the  defendant  any 
relief  whatever.  The  defendant  claims  that 
part  of  the  judgment  appealed  from  should 
be  affirmed  for  two  reasons:  First,  the  find- 
ings of  fact  failed  to  show  that  the  plaintiff 
filed  with  the  clerk  a  verified  account  as 
required  by  statute;  second,  that  the  find- 
ings show  that  the  material  was  not  actual- 
ly used  as  an  improvement  on  the  premises. 
The  disposition  of  these  two  questions  will 
dispose  of  this  case. 

Section  6814,  Comp.  Laws  1913,  describes 
what  persons  are  entitled  to  a  mechanics* 
lien,  and  for  what  purposes.  The  section  is 
too  long  to  set  out  at  length,  and  suffice  it 
to  say  that  such  section  in  substance  pro- 
vides that  any  person  who  shall  furnish  any 
labor  upon,  or  furnish  any  materials, 
machinery,  or  fixtures  for  the  construction 
or  repair  of  any  work  of  internal  improve- 
ment, or  for  the  erection,  alteration,  or  re- 
pair of  any  building  or  other  structure 
upon  lands,  or  in  making  any  other  im- 
provements thereon,  including  fences,  etc., 
upon  compliance  with  the  requirements  of 
law,  shall  have  for  his  labor  done  or 
materials,  fixtures,  or  machinery  furnished 
a  lien  upon  such  building,  erection,  or  im- 
provement, and  upon  the  land  belonging  to 


such  owner  on  which  the  same  is  aituattd, 
or  to  improve  which  said  work  was  done  or 
the  thing  furnished,  to  secure  the  payment 
for  such  labor,  machinery,  material,  or 
fixtures,  etc.  The  section  under  consider- 
ation contains  certain  requirements  with 
which  the  lienor  must  comply  in  order  tc 
procure  a  mechanics'  lien.  The  lienor  is  re- 
quired to  keep  an  itemized  account  of  the 
material  or  labor  separate  and  apart  from 
all  other  items  of  account  against  the  pur- 
chaser. He  must  make  a  written  demand 
in  accordance  with  law  for  the  payment. of 
such  account,  prior  to  the  filing  of  the  lien. 
There  are  several  other  provisions  of  the 
section  under  consideration  which  have  no 
bearing  on  this  case. 

The  respondent  claims,  the  appellant  not 
having  brought  up  the  testimony  in  the  case 
to  this  court,  and  the  appellant  depending 
entirely  upon  the  face  of  the  record  for  re- 
versal, that,  if  the  findings  of  fact  do  not 
show  the  plaintiff  is  entitled  to  a  foreclosure 
of  the  lien,  his  appeal  must  fail. 

Adverting  to  respondent's  first  conten- 
tion, that  the  findings  of  fact  fail  to  sliow 
that  the  appellant  filed  with  the  clerk  -a 
verified  account  as  required  by  statute,  wc 
are  of  the  opinion  that  such  contention  is 
without  substantial  merit.  We  are  of  the 
opinion  that  the  findings  of  fact  made  by  the 
court  show  the  filing  of  the  mechanics'  lioi. 
The  court's  finding  of  fact  upon  this  is  as 
follows:  "That  within  ninety  days  after 
furnishing  the  last  item  of  material  the 
plaintiff  made  and  filed  in  the  office  of  the 
clerk  of  this  court  its  mechanics'  Uen.  claim- 
ing a  mechanics'  lien  against  the  above- 
described  premises." 

The  respondent  claims  that  this  is  a  mere 
conclusion  of  law,  and  not  a  statement  of 
fact.  We  do  not  agree  with  this  contention. 
It  is  true  that  in  the  filing  of  a  mechanics' 
lien  there  must  be  an  itemized  statement  of 
the  account  attached  to  the  claim  of  lien, 
and  there  must  also  be  a  verification  of  the 
claim  of  the  lien.  A  compliance  with  these 
requirements  would  have  to  exist  before  the 
lien  could  be  filed.  If  there  was  no  com- 
pliance with  these  requirements,  there 
would  be  no  lien  or  proper  claim  of  lien. 
Hence,  when  the  court  found  as  a  fact  that 
the  plaintiff,  made  and  filed  in  the  office  of 
the  clerk  of  court  a  mechanics'  lien,  it  found 
that  all  the  requirements  of  a  mechanics* 
lien  had  been  complied  with,  otherwise  it 
would  not  have  found  it  to  be  a  mechanics* 
Uen.  It  was  not  necessary  for  the  court  in 
its  findings  of  fact  to  set  out  and  show  that 
each  of  the  steps  and  requirements  of  law 
leading  up  to  the  acquiring  and  perfection 
of  a  mechanics'  lien  was  complied  with. 
This  would  be  a  cumbersome  and  unneces- 
sary  manner   of  stating  the   facts.     When 
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the  court  found  that  the  plaintiff  had  made 
and  filed  its  mechanics'  lien,  it  must  have 
done  so  with  full  knowledge  before  it  that  all 
of  the  requirements  of  law  in  regard  to  per- 
fecting a  mechanics*  lien  had  been  complied 
with.  And  the  statement  that  the  plaintifT 
had  made  and  filed  its  mechanics'  lien  is 
therefore  a  statement  of  fact,  and  not  a  con- 
clusion of  law.  The  court  found  as  a  fact 
that  the  plaintiff  had  made  and  filed  iU 
mechanics'  lien.  The  plaintiff  either  made 
and  filed  a  mechanics'  lien,  or  it  did  not  do 
ao.  The  court  found  that  it  did,  and  its 
doing  so  disposes  of  this  question. 

The  second  contention  of  the  respondent 
is  that,  the  material  not  being  used  for  an 
improvement  on  the  premises  for  which  it 
was  purchased  to  be  used,  there  can  be  no 
lien  upon  such  premises;  that  is,  upon  the 
land  where  such  fence  was  to  have  been  con- 
structed. We  cannot  agree  with  this  con- 
tention of  the  respondent,  and  are  of  the 
opinion  that,  notwithstanding  the  fact  that 
the  material  purchased  was  not  used  upon 
the  premises  where  it  was  agreed  at  the 
time  of  the  purchase  of  such  materia]  it 
should  be  used,  nevertheless  the  land  upon 
which  such  material  was  purchased  to  be 
used  is  subject  to  a  lien  for  the  purchase 
price  of  such  material,  whether  ,the  same  is 
used  thereon  or  not.  Section  6814  provides 
that  the  person  claiming  a  mechanics'  lien 
''shall,  upon  compliance  with  the  provisions 
of  this  chapter,  have  for  his  labor  done,  or 
materials,  fixtures,  or  machinery  furnished, 
a  lien  upon  such  building,  erection,  or  im- 
provement, and  upon  the  land  belonging  to 
such  owner  on  which  the  same  is  situated, 
or  to  improve  which  said  work  was  done,  or 
the  things  furnished  [for  it],  to  secure  the 
payment  for  such  labor,  .  •  .  material, 
or  fixtures." 

This  language  contemplates  not  only  a 
lien  upon  the  building,  erection,  or  improve- 
ment, but  in  addition  thereto  a  lien  upon 
the  land  where  such  improvements  is 
situated,  or  the  land  to  improve  which  the 
work  was  done  or  the  material  furnished. 
The  word  "and"  in  the  language  above 
quoted  is  not  used  in  an  explanatory  sense, 
but  means  and  expresses  the  relation  of  ad- 
dition. It  is  used  as  a  co-ordinate  conjunc- 
tion, and  signifies  that  the  person  claiming 
the  lien  shall  have  a  lien  upon  the  building, 
erection,  or  improvement,  and,  in  addition 
to  a  lien  upon  them,  he  also  has  a  further  or 
additional  lien  upon  the  land  upon  which 
the  improvement  is  situated,  or  to  improve 
which  said  labor  was  done  or  material  fur- 
nished. And  in  this  case  not  only  has  the 
plaintiff  who  claims  the  lien  a  lawful 
right  to  claim  it  against  the  building  or 
improvement,  but,  in  addition  thereto 
and   separate   and   apart   therefrom,   there 


is  the  additional  right  existing  to  claim 
it  against  the  land.  Words  &  Phrases 
contains  several  cases  illustrating  the 
use  of  the  word  "and"  among  which  is 
the  case  of  La  Salle  v.  Kostka,  190  111. 
130,  60  N.  E.  72.  Another  case  found 
in  Words  &  Phrases  is  Tipton  v.  People. 
166  lU.  241,  40  N.  E.  838.  The  rule 
laid  down  in  such  case  is  that  the  word 
"and"  commonly  means  "in  addition  to." 
So  in  the  case  at  bar,  the  word  "and"  in  the 
section  we  are  considering  means  that,  one 
who  complies  with  the  law  in  reference  to 
filing  a  lien  for  material  furnished  for  such 
buildings,  or  which  was  furnished  to  im- 
prove a  certain  tract  of  land,  in  addition  to 
a  right  to  a  lien  upon  the  building,  has  a 
right  to  a  lien  upon  the  land,  for  which  the 
material  was  furnislied  to  improve,  or  which 
was  improved  by  the  material  furnished, 
and  this  right  to  a  lien  upon  the  land  is  a 
complete  right  in  itself,  and  may  exist 
whether  the  material  was  actually  used  up- 
on the  land  upon  which  it  was  agreed  to  he 
used,  or  used  upon  other  land  than  that 
agreed  upon  at.  the  time  of  the  purchast' 
thereof;  it  being  made  to  appear  that  the 
material  was  purchased,  agreed  to  be  used, 
and  was  furnished  for  the  improvement  of 
lan<}  upon  which  the  lien  is  claimed.  It 
would  be  a  strange  and  unreasonable  con- 
struction to  put  upon  such  section  to  con- 
strue it  to  mean  that  the  person  who  sells  the 
material  to  another  to  be  used  upon  a  certain 
tract  of  land  must  follow  the  material  and 
see  that  it  is  used  upon  that  land.  Such  a 
construction  would  almost,  if  not  wholly,  ne- 
cessitate the  seller  of  such  material  not  onlv 
following  the  material  to  the  premises  upon 
which  it  is  to  be  used,  but  to  remain  upon 
the  premises  and  see  that  it  was  used  in  the 
building  to  be  constructed  or  the  improve- 
ment to  be  made;  for  if  a  materialman  sold 
posts  and  wire  to  another  to  build  a  fence 
around  a  tract  of  land,  and  delivered  the 
posts  and  wire  to  him,  and  after  the  in- 
tervening of'  several  weeks  or  months  went 
out  to  the  premises  and  found  the  premises 
fenced,  such  materialman  could  not  then 
positively  show  that  the  material  used  in 
building  such  fence  was  the  same  as  he  sold, 
unless  he  had  placed  a  secret  mark  of  some 
kind  upon  such  material.  For  instance,  sup- 
posing A  and  B  each  owned  a  section  of 
land,  and  each  made  a  contract  with  C  for 
sufficient  posts  and  wire  of  the  same  kind 
and  quality  with  which  to  fence  each  of 
their  respective  sections  of  land;  and  sup- 
posing, further,  that  A  and  B  came  in  at  or 
about  the  same  time,  and  each  hauled  out 
the  wire  and  posts  necessary  to  fence  his 
respective  section,  and  after  each  had  gotten 
all  the  material  home  they  exchanged  ma- 
terial, so  that  A  took  and  fenced  his  land 
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with  the  material  sold  to  B,  and  B  did  like- 
wise with  the  materials  sold  to  A.  It  is 
thus  clear  that  the  wire  and  posts  purchased 
by  A  to  improve  his  land  were  used  upon  B's 
land,  and  those  purchased  by  B  were  used 
upon  A's  land,  so  that  in  either  case  the  ma- 
terial purchased  was  not  used  upon  the 
premises  which  it  was  agreed  it  should  have 
been  used.  Under  such  circumstances, 
would  it  be  reasonable  to  claim  that  the  ma- 
terialman should  not  have  a  lien  upon  A's 
section  of  land  for  the  material  which  he 
sold  him  to  improve  it,  and  likewise  with 
B?  Surely  not.  To  construe  this  section 
which  we  are  considering  so  as  to  give  its 
language  a  natural  meaning  and  to  effectu- 
ate the  intention  of  the  parties  is  a  proper 
rule  to  govern.  It  is  clear,  therefore,  that, 
where  one  furnishes  the  material  to  improve 
a  certain  tract  of  land,  the  description  of 
which  is  known  to  both  parties,  and  is  the 
land  included  in  their  agreement  to  improve 
which  such  material  was  purchased  by  the 
owner  of  such  land,  and  was  furnished  to 
him  by  the  materialman  with  the  under- 
standing and  agreement  that  it  should  be 
used  to  improve  such  land,  the  land  is 
subject  to  a  lien  whether  the  improvement 
is  constructed  thereon  or  not,  and  it  is  no 
part  of  the  business  or  duty  of  the  material- 
man to  follow  the  material  and  see  that  it 
is  used  upon  the  land  for  which  it  was 
furnished  and  purchased  to  improve.  The 
findings  of  fact  in  this  case  by  the  court  set 
forth  "that  at  the  time  the  plaintiff  and  de- 
fendant entered  into  the  contract  as  afore- 
said, and  this  plaintiff  did  furnish  the 
material  as  aforesaid,  the  defendant  was  the 
owner  of,  and  in  possession  of,  said 
premises;  to  wit,  northeast  quarter  of  §  28, 
township  136,  range  96;  that  the  plaintiff 
sold  and  furnished  to  the  defendant  the 
material  as  aforesaid  in  reliance  on  the 
credit  of  the  real  estate  of  the  defendant, 
and  not  in  reliance  on  the  personal  credit 
of  the  defendant:  that  the  plaintiff  did 
not  consent,  and  had  no  knowledge  of  such 
diversion;  that  the  defendant  did  not  use 
the  material  furnished  by  the  plaintiff  for 
the  improvement  of  the  premises  aforesaid.'' 

The  point  at  issue  in  this  case  was  direct- 
ly presented  and  decided  in  the  case  of 
State  Loan  Co.  v.  White  Earth  Coal  Min. 
Brick  &  Tile  Co.  34  N.  D.  101,  167  N.  W. 
834.  That  case  and  the  authority  therein 
cited  amply  sustain  our  position  in  this 
case.  The  question  is  no  longer  an  open 
one  in  this  State. 

By  reason  of  what  we  have  heretofore 
^aid,  we  hold  the  plaintiff  is  entitled  to  a 
lien  upon  the  northeast  quarter  of  section 
28,  township  136,  range  96,  to  improve 
which  the  material  was  furnished,  and  that 
it  was  reversible  error  in  the  court  to  ad- 


judge plain tifTs  mechanies'  lien  null  and 
void,  and  order  its  cancelation  and  satis- 
faction of  record.  However,  as  there  is  no 
dispute  but  that  the  plaintiff  furnished  the 
defendant  the  material  to  the  value  as 
claimed,  and  filed  a  mechanics'  lien  again^ 
the  land  of  the  plaintiif  to  secure  the  value 
of  such  material  furnished,  and  all  the  legal 
questions  being  disposed  of  in  this  case,  it 
is  not  necessary  to  grant  a  new  trial.  To  do 
so  could  only  result  in  a  waste  of  time  and 
the  adding  of  more  expense.  The  plaintiff 
was  clearly  entitled  to  his  Hen.  Hence  we 
are  of  the  opinion  that  that  part  of  the 
judgment  appealed  from  shouM  be  modified. 
Ihe  judgment  appealed  from  is  modified., 
and  it  is  held  by  this  court  that  the  mechan- 
ics' lien  made  and  filed  by  the  plaintiff,  and 
claimed  by  him  to  be  a  mechanics'  lien,  w 
in  fact  a  mechanics'  lien,  and  plaintiff  is 
entitled  to  foreclose  the  same.  Costs  to  be 
taxed  in  favor  of  appellant. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  April  2,  1918: 

The  former  opinion  decided  all  the  ques- 
tions presented  and  argued  by  the  respective 
counsel.  In  a  petition  for  rehearing  re- 
spondent attempts  to  raise  two  new  ques- 
tions. He  contends  (1)  that  the  appeal 
should  be  dismissed  because  plaintifl^ 
appealed  from  a  part  of  the  judgment:  and 
(2)  that  the  findings  of  fact  fail  to  show- 
that,  prior  to  the  commencement  of  the 
action,  ten  days'  written  notice  of  plaintifTs 
intention  to  foreclose  the  mechanics'  lien 
was  given  to  the  record  owner  of  the  real 
property,  as  required  by  §  6825,  Comp.  Laws 
1913. 

It  is  proper  to  state  at  the  outset  that 
counsel  ought  not  to  present  their  lawsuits 
piecemeal,  as  respondents  counsel  has  at- 
tempted to  do  in  this  case.  The  proposi- 
tions now  presented  clearly  should  have 
been  raised  before  the  former  decision  was 
handed  down.  Not  only  so,  but  the  motion 
to  dismiss  the  appeal  should  have  been  made 
as  soon  as  possible  and  before  the  aub- 
mission  of  the  ease  on  its  merits.  4  C.  J. 
694  et  seq.  We  are  agreed,  however,  that 
there  is  no  merit  in  either  of  the  questions 
now  presented. 

Respondent  asserts  that  there  can  be  no 
appeal  from  a  part  of  a  judgment,  and  cites 
Prescott  V.  Brooks,  11  N.  D.  93,  90  N.  W. 
129,  and  Hoellinger  v.  Hoellinger,  38  N.  D. 
038,  166  N.  W.  619.  The  oases  cited  arc 
not  in  point.  In  those  cases  the  appellant 
appealed  from,  and  sought  to  obtain  a  trial 
de  novo  in  the  supreme  court  of,  a  part  of 
a  judgment.  The  question  involved  in  those 
cases  was  not  whether  a  party  may  appeal 


L.R.A.1918D. 


McCAULL-WEBSTER  ELEVATOR  CO.  v.  ADAMS. 


3041 


from  a  part  of  a  judgment,  but  whether  a 
party  may  ajipeal  from  a  part  of  a  judgment 
and  obtain  a  trial  de  noYo  in  the  supreme 
court  of  a  part  of  the  case. 

In  the  case  at  bar  t^  evidence  has  not 
been  transmitted  to  this  court.  The  appel- 
lant has  not  asked  for  a  trial  anew  of  the 
case  or  of  any  question  of  fact  therein. 
Appellant  eonlcedes  that  the  findings  are 
correct,  and  merely  challenges  the  con- 
clusions of  law  drawn  by  l^e  trial  court 
therefrom.  That  in  some  cases  an  appeal 
may  be  taken  from  a  part  of  a  judgment  U 
expressly  recognized  by  %  7821,  Oomp.  Laws 
1913. 


So  far  as  the  second  point  is  concerned, 
respondent's  contention  is  equally  untenable. 
The  trial  court  found  that  the  material  was 
furnished  under  an  agreement  between 
plaintiff  and  defendant,  and  that  defendant 
was  the  owner  of  the  premiHCs  when  the 
agreement  was  made  and  the  material 
furnished.  It  is  presumed  that  a  thing  once 
found  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature,  and  that  the 
law  has  been  obeyed.  Subdivisions  32  and 
33,  §  7986,  Comp.  Laws  1913. 

Rehearing  denied. 

RoMnsan,  J.,  concurs  in  result* 


Annotation — Materiak  funushed   for  structure,  but  not  actuiAy  used 

tkerem,  as  basis  of  a  mechanics'  lien. 


This  note  is  supplesiental  to  a  note  on 
the  same  queErtion  appended  to  Pitts- 
burgh Plate  Glass  Co.  v.  Leary,  31  L.R.A. 
(N.S.)  746. 

Reference  is  made  to  the  earlier  note 
for  a  statement  of  the  scope  which  the 
notes  cover,  it  being  important  to  bear  in 
mind  the  distinctions  therein  made  in  or- 
der to  avoid  confusion  on  the  subject. 

In  addition  to  the  notes  cited  in  the  | 
earlier  annotation  on  this  question,  at- 
tention is  called  to  several  more  recent 
notes   treating   questions   somewhat   re- 
lated to  that  herein  discussed. 

The  question  of  mechanics'  Hens  for 
materials  wholly  or  partially  consumed 
in  process  of  work,  but  not  becoming  a 
part  of  the  structure,  is  treated  in  notes 
in  36  L.R.A.(N.S.)  866;  61  L.R.A.(N.S.) 
1040;  and  L.R.A.1915E,  986. 

As  to  mechanics'  lien  upon  premises 
for  an  improvement  not  placed  thereon, 
but  having  a  beneficial  connection  there- 
with, see  the  note  to  Speer  Hardware  Co. 
V.  Bruce  Bros.  42  L.R.A.(N.S.)  354. 

As  to  delivery  upon  the  premises  of 
materials  sold  to  contractor  as  essential 
to  mechanics'  lien,  see  Thomp.son-Mc- 
Donald  Lumber  Co.  v.  Morawetz,  L,R.A. 
1915E,  302,  it  being  said  in  this  note 
that  the  question  under  annotation  nec- 
essarily presupposes  that  the  actual  use 
of  the  material  on  the  premises  is  not 
essential  to   the  lien. 

In  general. 

McCaull-Webstbr  Ei/Kvator  Co.  v. 
Adams,  ante,  1036,  is  in  accord  with  the ! 
statement  in  the  earlier  note  on  this ' 
question,  that,  where  the  statute  g^ives  a 
lien  for  materials  furnished  "for  the 
c'onstruction"  of  an  improvement,  the 
weight  of  authority  supports  the  view 
that  the  actual  use  of  the  material  fur- 


nished is  not  essential  to  the  lien.  The 
court  in  this  ease  cites,  as  deciding  the 
same  question.  State  Loan  Co.  v.  White 
Earth  Coal  Min.  Brick  &  Tile  Co.  (1916) 
34  K.  D.  101,  157  N.  W.  834,  involving 
the  priority  of  a  mortgage  and  an  alleged 
lien  on  the  mortgaged  land  for  lumber 
furnished  for  buildings  for  a  mine,  which 
were  to  be  erected  on  the  land,  but  which, 
as  the  entrance  to  the  mine  was  a  few 
feet  across  the  line  on  another  section 
of  land  leased  by  the  mining  company, 
were  constructed  on  that  section  about 
200  feet  from  the  line.  The  court  sus- 
tained the  lien,  citing  the  earlier  note 
on  the  present  question  in  31  L.R.A. 
(N.S.)  746,  and  calling  attention  to  the 
wording  of  the  North  Dakota  statute 
as  especially  favorable  to  the  lien,  in 
that  it  not  only  gave  a  lien  to  one  fur- 
nishing any  material  "for  the  erecting" 
of  a  building,  but  provided  that  the  lien 
should  attach  to  the  land  "upon  which 
the  same  is  situated  or  to  improve  which 
the  work  was  done,  or  the  things  fur- 
nished." 

Esslinger  v.  Huebner  (1868)  22  Wis, 
632,  is  cited  in  the  earlier  note  on  this 
question  in  31  L.R.A.(N.S.)  on  page 
749,  as  holding  that  one  who  sells  ma- 
terials to  the  owner  with  the  under- 
Btandiflg  that  they  are  to  be  used  in  the 
building  may  have  a  lien  therefor,  al- 
though the  owner  diverts  the  materials 
to  other  purposes,  and  obtains  substi- 
tute materials  for  the  building  from 
other  sources.  This  case,  and  also  the 
cases  of  Fitzgerald  v.  Walsh  (1900)  107 
Wis.  92,  81  Am.  St.  Rep.  824,  82  N.  W. 
717,  and  Halsey  v.  Waukesha  Springs 
Sanitarium  Co.  (1905)  125  Wis.  311,  110 
Am.  St.  Rep.  834,  104  N.  W.  94,  are 
cited  in  Baker  &  S.  Lumber  Co.  v.  Mara- 
thon Paper  Mills  Co.   (1911)   146  Wis. 
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12,  36  L.R.A.(N.S.)  875,  130  N.  W.  866, 
to  the  statement  that,  if  material  is 
furnished  to  the  owner  for  use  in  the 
construction  of  a  building,  and  the  con- 
struction is  actually  commenced,  the  ma- 
terialman is  entitled  to  his  lien,  even 
though  the  owner  does  not  use  the  ma- 
terials at  all,  but  disposes  of  them  else- 
where. Expressions  at  variance  with  this 
view,  as  applied  to  a  subcontractor's  lien, 
will  be  found  in  Francis  &  N.  Foundry 
Co.  V.  King:  Knob  Coal  Co.  (1910)  142 
Wis.  619,  126  N.  W.  39,  where,  however, 
there  was  no  delivery  of  the  material  on 
the  premises  on  which  the  lien  was 
claimed.  But  the  court  stated  that  it 
had  been  asserted  or  assumed  from  the 
earliest  days  that  incorporation  of  the 
materials  into  the  structure  was  essen- 
tial to  a  subcontractor's  lien  therefor. 
The  court,  however,  in  Baker  &  S.  Lum- 
ber Co.  v.  Marathon  Paper  Mills  Co. 
(Wis.)  supra,  pointed  out  that  the  King 
Knob  Coal  Co.  Case  did  not  hold  that 
actual  incorporation  of  the  material  in- 
to the  structure  was  essential  to  a  sub- 
contractor's lien,  and  stated  that  the 
expressions  in  previous  cases  in  that 
court  which  were  supposed  to  justify 
the  idea  that  a  subcontractor's  lien  is 
absolutely  dependent  upoii  physical  in- 
corporation of  the  materials  furnished 
into  the  structure  do  not  so  hold,  when 
considered  with  reference  to  the  ques- 
tion at  issue  in  the  case.  And  the  rea- 
soning of  the  court  is  to  the  effect  that 
there  should  be  no  distinction  in  this  re- 
gard,— that  is,  as  to  the  necessity  of  the 
incorporation  of  materials  furnished  into 
the  structure, — as  between  the  lien  of 
a  subcontractor  and  that  of  a  principal 
contractor,  but  that  in  either  case,  the 
other  essentials  to  a  lien  existing,  the 
lien  will  arise  on  the  delivery  of  the 
materials  into  the  control  of  the  owner, 
regardless  of  the  latter's  subsequent  dis- 
position of  them. 

In  B.  F.  Lee  Co.  v.  Sherman  (1910)  43 
Pa.  Super.  Ct.  557^  the  court  approved 
an  instruction  to  the  effect  that,  if  the 
plaintiff  delivered  to  the  defendant  the 
materials  for  the  houses  in  question, 
the  fact  that  the  defendant  diverted 
the  materials  to  some  other  building 
would  make  no  difference  as  to  the 
plaintiff's  right  to  recover.  The  court 
cited  a  statute  providing  that  '^materials 
placed  on  or  near  the  curtilage  appur- 
tenant to  the  structure  or  other  improve- 
ment, or  delivered  to  the  owner  or 
contractor  for  use  therein,  shall  be  pre- 
sumed to  have  been  used  therein." 

Without  setting  out  the  statute,  the 
court  in  Bank  of  FoUansbee  v.  FoUans- 


bee  Lumber  Co.  (1918)  —CCA.  — , 
248  Fed.  645,  held  that  there  was  no 
valid  lien  because  it  was  not  shown  that 
materials  for  which  the  lien  was  claimed 
had  been  incorporated  into  the  build- 
ing. It  was  said  that  the  West  Virginia 
statute  under  which  the  case  was  de- 
cided, by  plain  implication,  if  not  by 
direct  statement,  requires  the  lien  claim- 
ant to  show  that  the  materials  furnished 
by  him  have  actually  been  used  in  the 
building  on  which  the  lien  is  claimed. 
The  court  cited  McConneil  v.  Hewes 
(1901)  50  W.  Va.  33,  40  S.  E.  436,  as 
so  holding,  and  stated  that  it  was  bound 
by  the  state  court's  construction  of  the 
statute. 

And  the  broad  rule  is  laid  down  in 
Atlantic  Terra  Cotta  Co.  v.  Moore 
Constr.  Co.  (1914)  73  W.  Va.  449,  80 
S.  E.  924,  that  there  can  be  no  lien 
for  material  furnished  a  contractor 
which  is  not  used  and  incorporated  in 
the  building  or  structure  on  which  the 
lien  is  claimed.  The  court  said  that  this 
proposition  was  affirmed  in  Cushwa  v. 
Improvement,  Loan  &  Bldg.  Asso.  (1898) 
45  W.  Va.  490,  32  S.  E.  259,  and  Lunds- 
ford  V.  Wren  (1908)  64  W.  Va.  458,  63 
S.  E.  308.  And  it  assumed  that  there 
might  be  certain  exceptions  to  this  rule, 
as  in  cases  where  the  owner  refuses  to 
permit  the  material  to  go  into  the  build- 
ing, or  labor  is  expended  thereon  at  the 
plaintiff's  shop  or  factory,  on  the  faith 
of  the  contract;  but  held  that  the  facts 
of  the  case  did  not  bring  it  within  the 
exceptions. 

However,  the  fact  that  a  portion  of 
the  material  furnished  for  a  factory  was 
used  in  constructing  a  well  on  adjoining 
land,  with  rights  appurtenant  to  the 
property  of  the  owner  of  the  factory,  the 
well  being  necessary  to  the  operation 
of  the  latter  and  connected  with  it  by 
means  of  pipes,  did  not  prevent  the  ma- 
terialman from  enforcing  a  lien  on  the 
factory  for  materials  used  in  construct- 
ing the  well.  Bateson  &  Co.  v.  Bald- 
win Forging  &  Tool  Co.  (1915)  75  W. 
Va.  574,  84  S.  E.  887.  For  other  cases 
of  this  kind,  see  the  note  above  cited, 
in  42  L.R.A.(N.S.)  354. 

It  is  held  in  California  Portland  Ce- 
ment Co.  V.  Wentworth  Hotel  Co.  (1911) 
16  Oal.  App.  715,  118  Pac.  113,  denying 
rehearing  of  (1911)  16  Cal.  App.  692, 
118  Pac.  103,  that  there  is  no  lien  un- 
der the  California  statute  for  materials 
furnished,  which  were  necessary  for  the 
completion  of  a  building  according  to  its 
original  plan,  but  were  left  unused  by 
reason  of  a  change  of  plan  by  the  owner 
after  the  materials  had  been  delivered. 
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Earlier  decisions  of  the  California  court 
cited  in  the  note  in  31  L.R.A.(N.S.)  on 
page  748,  to  the  general  effect  that  there 
is  no  lien  for  materials  famished^  but 
not  used,  were  followed. 

By  the  Illinois  statute  of  1895,  it  is 
provided  that  no  lien  for  materials  shall 
be  defeated  because  of  lack  of  proof 
that  the  material,  after  the  delivery 
thereof,  actually  entered  into  the  con- 
's true  tion  of  the  building,  even  if  it  is 
shown  that  such  material  was  not  actu- 
ally used  in  such  construction;  provided 
it  is  shown  that  the  material  was  deliv- 
ered either  to  the  owner  or  his  agent  for 
the  building  or  improvement,  to  be  used 
therein,  or  at  the  place  where  the  build- 
ing was  being  constructed,  for  the  pur- 
pose of  being  used  in  its  construction. 
Kittenhouse  &  E.  Co.  v.  Brown  &  Co. 
(1912)  254  HL  549,  98  N.  E.  971.  See 
also  earlier  cases  involving  the  statute 
cited  in  the  note  in  31  L.R.A.(N.S.)  on 
page  751. 

It  is  said  in  Carthage  Superior  Lime 
Stone  Co.  v.  Central  Methodist  Church 
(1916)  156  Mo.  App.  671,  137  S.  W. 
1028,  that,  in  order  to  maintain  a  me- 
chanics' lien  against  the  owner  for  ma- 
terial furnished  to  a  contractor  or  sub- 
contractor, it  must  have  been  furnished 
by  the  materialman  for  the  building,  and 
must  also  have  entered  into  its  construc- 
tion. The  court,  however,  does  not  cite 
the  statutes  involved.  Attention  is  called 
to  the  Missouri  cases  cited  on  page  757 
of  the  note  in  31  L.R.A.(N.S.),  in  which 
the  same  result  is  reached;  but  see  E.  R. 
Darlington  Lumber  Co.  v.  Pottinger 
(Mo.)  infra,  under  ''Statutes  giving  lien 
for  materials  furnished  for  structure." 

Where  lumber  sold  to  a  contractor 
was  so  commingled  by  the  vendor  that 
it  was  impossible  for  it  to  determine 
what  part  of  the  lumber  was  used  in  the 
bouse  on  which  the  lien  was  claimed, 
and  what  part  was  diverted  through  its 
agency  to  another  house  which  the  eon- 
tractor  was  building,  the  claim  for  a  lien 
was  denied.  Little  Bros.  Mill  Co.  v. 
Baker  (1910)  57  Wash.  311,  135  Am.  St. 
Eep.  980,  106  Pac.  910. 

XSIfeet  of  phraseology  of  statiites— glT- 
i&g  lien,  for  materials  fumislied 
^for"  stmctiire. 

Supplementing  note  in  31  L.R.A.(N.S.) 
750. 

It  has  been  held  that  the  fact  that, 
by  a  change  of  plans,  materials  for 
which  the  original  plans  called  were,  by 
direction  of  the  owner,  removed  from  the 
building  after  they  were  installed  there- 
in, will  not  prevent  the  attachment  of 
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the  lien  therefor,  under  a  statute  giv- 
ing one  who  furnishes  material  for  a 
building  by  virtue  of  a  contract  with 
the  owner  or  his  contractor  a  lien  for 
such  material.  E.  E.  Darlington  Lum- 
ber Co.  V.  Pottinger  (1912)  166  Mo.  App. 
442,  147  S.  W.  179.  See  also,  as  to 
removal  of  materials  installed,  Dailey 
V.  Cremen  (Or.)  infra,  under  "Statutes 
giving  lien  for  materials  'used'  or  Ho  be 
used'  in  the  structure." 

—  gifing  lien  for  materials  farmished 
for  ooBstmotion  or  ereetioA  of 
stmotiire* 

Supplementing  note  in  31  L.R.A.(N.S.) 
751. 

It  is  held  that  actual  use  is  not  essen- 
tial to  a  lien  for  materials  furnished  in 
good  faith  for  the  improvement  of  realty, 
under  the  Minnesota  statute  providing 
that  whoever  contributes  to  the  improve- 
ment of  any  real  estate  by  furnishing 
labor  or  material  for  the  construction  of 
a  building  thereon  shall  have  a  lien  on 
the  premises  for  the  value  of  the  labor 
or  the  material  furnished.  Thompson- 
McDonald  Lumber  Co.  v.  Morawetz 
(1914)  137  Minn.  277,  L.R.A.1915E,  302, 
149  N.  W.  300;  Johnson  v.  Starrett 
(1914)  137  Minn.  138,  L.R.A.1915B,  708, 
149  N.  W.  6;  Minneapolis  Sash  &  Door 
Co.  V.  Hedden  (1915)  131  Minn.  31,  154 
N.  W.  511.  The  view  that  actual  use 
of  the  materials  is  not  essential  to  a 
lien  is  also  supported  by  the  cases  of 
John  Paul  Lumber  Co.  v.  Hormel 
(1895)  61  Minn.  303,  63  N.  W.  718,  and 
Combination  Steel  &  Iron  Co.  v.  St. 
Paul  City  R.  Co.  (1893)  52  Mixin.  203, 
63  N.  W.  1144,  although  the  statute  in- 
volved is  not  set  out  in 'these  cases.  At- 
tention is  called  also  to  the  Minnesota 
cases  cited  on  page  752  of  the  earlier 
note  on  this  question,  in  31  L.R.A.(N.S.), 
holding  that  actual  use  is  not  essential  to 
the  lien. 

And  on  the  authority  of  earlier  de- 
cisions in  that  state,  which  are  cited  in 
the  note  in  31  L.B.A.(N.S.)  on  page  752, 
the  court  in  the  recent  case  of  York 
Lumber  &  Mfg.  Co.  v.  McKnight  (1918) 

—  TemL  —,  203  S.  W.  254,  stated  the 
rule,  as  applicable  to  the  case  before  it, 
that  '*it  is  not  the  actual  use  of  lumber 
in  a  building  by  the  owner  that  gives  the 
furnisher  a  lien,  but  the  furnishing  un- 
der a  contract  for  that  use,  and  that  the 
lien  exists  whether  the  lumber  was  used 
or  not.  It  is  not  essential  that  the  ma- 
terials furnished  in  good  faith  under  a 
special  contract  for  use  in  the  erection  of 
such  a  structure  be  actually  used,  un- 
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der  Thompson's  Shannon's  Code,  §  3531, 
providing  for  a  lien  in  favor  of  one  who 
furnishes  matertal  for  the  buildimr  con- 
templated." The  McKnight  Case,  how- 
ever, oti  its  facts,  belongs  to  a  class  which 
the  note  does  not  purport  to  cover,  the 
lien  being  claimed  apparently  for  ma- 
terial used  in  making  forms  for  concrete 
work.  As  to  this  class  of  cases  see  the 
note  in  L.R.A.1915E,  996,  and  earlier 
notes  therein  referred  to. 

Attention  is  also  oalled  to  Voightman 
&  Co.  V.  Southern  B.  Co.  (1910)  123 
Tenn.  452,  131  S.  W.  982,  Ann.  Cas. 
1912C,  211,  where,  in  discussing  the  ques- 
tion whether  the  notice  of  lien  was  filed 
within  the  time  allowed  therefor  by  the 
statute,  the  court  stated  that,  when  the 
last  item  was  delivered  on  the  ground 
by  the  materialnian,  its  right  to  fix  its 
lien  commenced,  whether  the  material 
was  ever  used  or  not. 

Under  a  statute  giving  a  mechanics' 
lien  to  one  who  ''furnishes  matetials  in 
erecting"  a  building  by  consent  of  the 
owner,  it  was  held,  in  Fletcher,  Crowell 
Co.  V.  Chevalier  (1911)  108  Me.  435, 
36  L.R.A.(N.S.)  871,  81  Atl.  578,  Ann. 
Cas.  1913B,  499,  that  there  is  no  lien 
for  materials  which  are  prepared  for, 
and  delivered  for  use  in,  the  building, 
but  which  are  not  used  because  of  a 
change  of  plan.  See  earlier  Maine  cases 
in  accord  with  this  view,  cited  in  the 
earlier  note  in  31  L.R.A.(N.S.)  750. 

—  si'ving  lion,  for  mateTials  "used**  or 
'Ho  lie  ufled"  in  the  struetiire. 

Supplementing  note  in  31  L.R.A.(N.S.) 
765. 


It  has  been  held  that  actual  use  in  the 
building  is  not  essential  to  a  mechanics' 
lien  under  the  Colorado  statute  giving  a 
li^n  to  a  materialman  ''furnishing  ma- 
terials to  be  used"  in  the  construction 
of  a  building.  Riee  v.  Cassells  (1910) 
48  Oolo.  73,  108  Pac.  1001 ;  B.  F.  Salzer 
Lumber  Co.  v.  Lindenmeter  (1913)  54 
Colo.  491,  131  Pac.  442;  and  Atkinson 
V.  Colorado  Title  &  T.  Co.  (1915)  59 
Colo.  528,  151  Pac.  457.  The  case  of 
Small  V.  Foley  (1896)  8  Colo.  App.  435, 
47  Pac.  64,  reaching  the  same  result  un- 
der the  earlier  statute,  is  cited  in  the 
prior  note  on  this  question  in  31  L.R.A. 
(N.S.)  752. 

And  the  same  conclusion  was  reached 
under  a  similar  statute  in  Kalbileisch  v. 
Hurley  (1915)  34  Ont.  L.  Rep.  268,  8 
Ont.  Week.  N.  684. 

In  Dailey  v.  Cremen  (1916)  80  Or. 
183,  156  Pac.  797,  it  was  held  that  the 
fact  that  a  portion  of  the  materials  used 
in  the  alteration  of  a  building  was  sub- 
sequently torn  out  and  other  materials 
substituted  did  not  affect  the  right  of 
the  lienor.  The  court  said,  without  set- 
ting out  the  statute,  that  the  lienor  fur- 
nished materiar"to  be  used"  on  the  pro- 
jected improvement. .  As  to  removal  of 
materials  after  they  are  installed  in 
building,  see  also  E.  R.  Darlington  Lum- 
ber Co.  V.  Pottinger,  under  "Statutes 
giving  lien  for  materials  furnished  'for' 
structure."  See  earlier  Oregon  cases 
cited  in  the  note  in  31  L.R.A.(N.S.) 
755.  R.  E.  H. 


OKIiAHOMA  SUPREME  COURT. 

FRANK  M.   CHILSON,  Trustee  in  Bank-; 
ruptcy   of   the   Alderson   Coal   Company, 
Plff.  in  Err., 

V. 

J.  E.  CAVANAGH. 

(— .  Okla.  — ,  160  Pac.  601.) 

Oorporatlon  —  atockholder's  liability  — 
transfer  of  stock.  ! 

1.  By  §  39,  art.  9,  of  the  Constitution, 
providing  that  "no  corporation  shall  issue 
kitocK,  except  tor  money,  lat>or  clone,  or  prop- 
erty actually  received  to  the  amount  of  the  i 

Headnotes  by  Blbakmore,  C. 

Note.  —  As  to  effect  of  transfer  of  shares 
of  stock  on  liability   for  unpaid   subscrip-  , 
tions,   see   annotation   following   this   case,  ' 
post,  1049,  and  references  therein  to  anno-  I 
tation  on  related  questioiis.  | 
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par  value  thereof,  .  .  ."  it  is  intended 
that  a  corporation  shall  receive,  and  the 
shareholder  to  whom  the  same  is  issued 
shall  pay  and  be  bound  for,  the  full  par 
value  of  its  stock,  in  this  manner  makni^ 
the  assets  of  the  corporation  worth  tlie  face 
value  of  its  shares  of  stock  when  issued. 
The  liability  thus  imposed  upon  one  who.  In- 
accepting  corporate  stock  as  an  original 
shareholder,  obligated  himself  to  pay  the 
corporation  therefor  in  money,  labor  done, 
or  property,  is  not  discharged,  at  least  so 
far  as  creditors  of  the  corporation  in  good 
faith  are  concerned,  by  tlie  mere  transfer 
of  such  stock  to  an  innocent  holder.  It  is 
the  duty  of  the  courts  to  construe  and  en- 
force this  provision  of  the  Constitution  so 
as  to  render  it  effectively  remedial  of  the 
evil  against  which  it  is  directed. 
For  other  cases,  sec  Corporatiofis,  V.  6,  2; 
V.  /,  2,  in  LHg.  1-52  y.  S. 

Lancllorcl  and  tenant  —  prohibition  of 

hnblettin^. 

2.  A  clause  in  a  lease  restricting  the  right 
of  the  lessee  to  assign  or  sublet  the  prem- 
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ises  is  for  the  benefit  of  the  lessor,  and  can 
be  set  up  alone  by  him. 
For  other  cases,  see  Ijandlord  and  Tenant, 
JI.  e,  in  Dig.  1-^52  N,  8. 

Pleading:  •«  sufficiency. 

3.  Petition    examined,   and    held    not   to 
state  a  cause  of  action. 
Jf'or  other  cases,  see  Pleading,  II,  o,  in  Dig. 

1-52  N,  8. 

(October  17,  1916.) 

1?  EKOR  to  the  District  Court  for  Pitts- 
j  burg  County  to  review  a  judgment 
sustaining  a  demurrer  to  a  petition  Hied  to 
recover  an  alleged  unpaid  amount  of  the  par 
value  of  certain  shares  of  capital  stock  of 
the  bankrupt  ooal  company.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  William  H.  Fuller  and  George 
>f.  Porter,  for  plaintiff  in  error: 

Xo  title  was  transferred  that  could  be 
subjected  to  sale  by  the  trustee. 

The  original  shareholders  are  liable  to 
the  x;reditor6  of  the  iaaolvent  corporation. 

Nenny  v.  Waddill,  6  Te.x.  Civ.  App.  244, 
25  S.  W.  308;  Cook,  »took  &  Stockholders, 
§  26;  Seovill  v.  Thayer,  lOii  U.  S.  143,  26  L. 
ed.  968;  Mathis  v.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015;  Ex  parte  Cain,  20 
Okla.  125,  93  Pac.  974;  Webster  v. 
Webster  Ref,  Co.  36  Okla.  168,  47  L.R.A. 
<X.S.)  697,  128  Pac.  .26JL;  Elyton  Land  Co. 
V.  Birmingham  Warehouse  &  Elevator  Co. 
t)2  Ala.  407,  12  L.R.A.  307,  25  Am.  St.  Rep. 
65,  9  So.  129;  O'Bear-Nester  Glass  Co.  v. 
Anticvplo  Co.  101  Tex.  431,  16  L.R.A.(N.S.) 
520,  130  Am.  St.  Rep.  865,  108  S.  W.  967, 
109  S.  \\\  931;  Way  v.  Barney,  116  Minn. 
285,  38  L.R.A.(N.S.')  648,  133  N.  W.  801, 
Ann.  Cas.  1913A,  719;  Willis  v.  Mabon 
<  Willis  V.  St.  Paul  Sanitation  Co.)  48  Minn. 
140,  16  L.R.A.  281,  31  Am.  St  Rep.  626,  50 
N.  W.  1110;  Van  Cleve  v.  Berkey,  143  Mo, 
109,  42  L Jl. A.  593,  44  S.  W.  743 ;  Berry  v. 
Hood,  168  Mo.  316,  67  S.  W.  644. 

The  trustee  of  the  insolvent  corporation  is 
the  proper  party  to  bring  the  suit  on  behalf 
of  these  creditors. 

Babbitt  v.  Read,  23  Am.  Bankr.  Rep.  256; 
Seovill  V.  Thayer,  105  U.  S.  155,  25  L.  ed. 
973. 

Messrs.  Gordon  &  Mclnnia,  for  defend- 
ant in  error: 

The  lease  from  the  Indian  Company  to 
defendant  did  not  automatically  become 
void,  without  action  to  that  effect  on  the 
part  of  the  Indian  Company,  when  defend- 
ant executed  and  delivered  the  assignment. 

Jones  V.  Moncrief-Cook  Co.  25  Okla.  856, 
108  Pac.  403;  Holman  v.  De  Lin-River-Finley 
Co.  30  Or.  428,  47  Pac.  708;  Linn  Woolen 
Co.  V.  Brown,  110  Me.  88,  85  Atl.  404; 
Chicago  Attachment  Co.  v.  Sewing  Mach. 


Co.  33  111.  App.  362,  25  N.  E.  669;  Jones, 
Land.  &  T.  §  495. 

The  assigni^ent,  aa  distinguished  from 
the  lease,  was  not  void. 

Garcia  v.  Gunn,  119  Cal.  315,  51  Pac. 
684;  Jones,  Land.  &  T.  §  495;  Tyler  Com- 
mercial College  V.  Stapleton,  33  Okla.  305, 
42  L.R,A.(N.S.)  162,  126  Pac  443,  Ann. 
Cas.  1916E,  837. 

The  leasehold  interest  assigned  by  de- 
fendanty  to  the  extent  of  its  full  value,  be- 
came an  asset  in  the  hands  of  the  trustee 
in  bankruptcy  for  the  benefit  of  the 
creditora  of  the  bankrupt. 

King  V.  DavieSj  2  Kan.  App.  634,  42  Pac. 
94^;  Grommea  v.  St.  Paul  Trust  Co.  147 
Uh  634,  37  Am.  St  Rep.  248,  35  N.  E.  820 ; 
Jones,  Land.  &  T.  §  496;  Garnhart  v. 
Finney,  40  Mo.  449,  93  Am.  Dec.  303; 
Bigelow,  Estoppel,  p.  732;  Garcia  v.  Gunn, 
119  Cal.  316,  51  Pac  684. 

A  transfer  of  stock  relieves  the  trans- 
ferrer of  liability ,  the  transferee  assuming 
the  liability  when  he  accepts  the.  transfer. 

Pullman  v.  Upton,  96  U.  S.  328,  24  L.  ed. 
818;  Germania  Xat.  Bank  v.  Case,  99  U.  S. 
628,  25  L.  ed.  448;  Cole  v.  Adams,  19  Tex. 
Civ.  App.  507,  49  S.  W.  1052;  Re  People's 
Live  Stock  Ins.  Co.  56  Minn.  180,  57  N.  W. 
468;  Van  Demark  v.  Barons,  52  Kan.  779, 
35  Pac.  798. 

Bleakmore,  Cj  filed  the  following  opin- 
ion: 

This  action  was  commenced  in  the 
superior  court  of  Pittsburg  county  by  Frank 
M.  Chilaon,  trustee  in  bankruptcy  of  the 
Alderson  Coal  Company,  seeking  to  recover 
judgment  against  J.  £.  Cavanagh,  an 
original  stockholder  of  said  company,  for 
a  portion  of  the  alleged  unpaid  amount  of 
the  par  value  of  certain  shares  of  its 
capital  stock,  in  the  sum  of  $4,297.28  i^nd 
interest,  being  the  difference  between  the  to- 
tal assets  and  liabilitiea  of  the  bankrupt 
company.  Demurrer  to  the  petition  was 
sustained,  and  plaintiff  has  appealed. 

By  the  petition  it  is  alleged,  in  substance, 
that  the  Alderson  Coal  Company  was  a  cor- 
poration organized  under  the  laws  of  this 
state  for  the  purpose  of  leasing  and  owning 
coal  lands  and  mining  coal,  etc.;  that  de- 
fendant Cavanagh  was  the  owner  of  an  un- 
divided one-half  interest  in  4i  certain  coal 
mining  lease  held  by  him  under  the  Indian 
Coal  k  Mining  Company,  by  the  terms  of 
which  he  was  to  produce  coal  from  said 
lease  and  pay  a  stipulated  royalty  therefor, 
which  lease  contained  a  covenant  against  its 
assignment  without  the  consent  of  the 
lessor ;  that  on  September  1,  1910,  defendant 
proposed  to  the  Alderson  Coal  Company  to 
exchange  his  interest  in  said  lease,  properly 
'transferred,  for   305  shares  of  its  capital 
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stock,  of  the  par  value  of  $15,250,  fully  paid 
up  and  nonassessable;  that  at  a  meeting  ol 
the  directors  of  the  Alderaon  Coal  Company 
held  on  September  3,  IfllO,  said  proposition 
was  duly  accepted  by  said  company,  and  its 
president  and  secretary  empowered  to  accept 
the  assignment  of  such  lease,  and  to  issue 
to  defendant  such  shares  of  its  capital 
stock;  that  on  the  same  day  defendant,  in 
writing,  upon  the  back  thereof,  assigned  his 
interest  in  said  lease  to  the  Alderson  Coal 
Company,  and  received  in  exchange  therefor 
305  shares  of  its  capital  stock,  of  the  par 
value  of  $15,250;  that  the  Indian  Coal  & 
Mining  Company  had  no  knowledge  of  the 
existence  of  the  Alderson  Coal  Company,  or 
of  said  transaction;  that  long  thereafter,  in 
April,  1911,  the  Indian  Coal  &  Mining  Com- 
pany conditionally  consented  to  such  assign- 
ment of  said  lease,  on  the  back  thereof,  by 
the  following  indorsement:  ^ 

Approval  of  Transfer. 

The  above  and  foregoing  assignment  of 
the  within  lease  from  J.  E.  Cavanagh  to  F. 
J.  McFarland,  and  from  McFarland  and  J. 
E.  Cavanagh  to  the  Alderson  Coal  Company, 
of  Alderson,  Oklahoma,  is  hereby  consented 
to  and  approved,  conditioned  that  the  Aider- 
son  Coal  Company  execute  and  maintain  in 
favor  of  the  Indian  Coal  &  Mining  Company 
a  $10,000  surety  bond,  conditioned  for  the 
faithful  performance  of  the  terms  of  the 
said  lease  by  the  Alderson  Coal  Company, 
and  upon  failure  to  give  aud  maintain  such 
bond  the  consent  hereby  given  to  said  trans- 
fer and  assignment  may  be  withdrawn, 
and  the  said  J.  E.  Cavanagh  shall  be  held 
bound  according  to  the  original  lease. 

Done  this  14th  day  of  April,  1911. 
Indian  Coal  &  Mining  Company, 
by  C.  R.  Craig,  Vice  President. 

Attest:  J.  A.  Nichols,  Secretary.   [Seal.] 

That  no  bond  was  ever  executed  by  the 
Alderson  Coal  Company,  and  that  no  other 
or  further  consent  of  the  Indian  Coal  & 
Mining  Company  to  such  assignment  was 
ever  given,  and  possession  of  the  property 
covered  by  said  lease  was  never  obtained  by 
the  Alderson  Coal  Company  with  the  knowl- 
edge or  consent  of  the  Indian  Coal  &  Mining 
Company;  that  the  pretended  assignment 
of  said  lease  to  the  Alderson  Coal  Company 
was  void,  and  by  reason  thereof  said  com- 
pany never  acquired  any  interest  in  said 
lease,  of  the  value  of  $15,250,  or  any  other 
sum;  that  said  company  did  not  receive 
from  defendant,  or  other  persons,  any 
money,  labor  done,  or  property  of  any  kind, 
for  said  shares  of  its  stock,  and  had  not 
received  back  said  stock;  that,  if  the  pre- 
tended assignment  of  the  interest  of  defend- 
ant in  said  lease  had  been  consented  to  and 


approved  by  the  Indian  Goal  A  Mining  Com- 
pany, the  Alderson  Coal  Company  would 
have  therebv  obtained  and  had  a  valuable 
asset,  worth  approximately  $15,000,  out  ot 
which  the  plaintiff,  as  trustee  in  bank- 
ruptcy, could  have  realized  sufficient  funds 
to  pay  its  creditors  in  full  j  *'that  defendant 
herein  received  and  had  issued  to  him  stock 
of  the  Alderson  Coal  Company  in  the 
amount  of  305  shares  of  the  capital  stock 
of  said  company  at  $50  per  share,  of  the 
par  value  of  $15,250,  without  any  considera- 
tion whatever  being  paid  therefor  to  the 
Alderson  Coal  Company.'* 

1.  It  will  be  noted  that  it  is  not  specifically 
alleged,  and  plaintiff  does  not  in  his  brief 
insist,  that  defendant  was  the  oi^*ner  or 
holder  of  said  stock  of  the  Alderson  Coal 
Company  at  the  commencement  of  this  ac- 
tion, but  recovery  is  sought  by  reason  of 
the  original  issue  of  the  shares  to  him.  By 
§  1263,  Rev.  Laws  1910,  it  is  provided :  "Each 
stockholder  of  a  corporation  is  individually 
and  personally  liable  for  the  debts  of  the 
corporation  to  the  extent  of  the  amount  that 
is  unpaid  upon  the  stock  held  by  him.  Any 
creditor  of  the  corporation  may  institute 
joint  or  several  actions  against  any  of  its 
stockholders  that  have  not  wholly  paid  the 
capital  stock  held  by  him,  and  in  such  ac- 
tion the  court  must  ascertain  the  amount 
that  is  unpaid  upon  the  stock  held  by  each 
stockholder  and  for  which  he  is  liable,  and 
several  judgment  must  be  rendered  against 
each  in  conformitv  therewith.  The  liabilitv 
of  each  stockholder  is  determined  by  the 
amount  unpaid  upon  the  stock  or  shares 
owned  by  him  at  the  time  such  action  is 
commenced,  and  such  liability  is  not  re- 
leased  by  any  subsequent  transfer  of  stock. 
And  in  no  other  case  shall  the  stockholders 
be  individually  and  personally  liable  for  the 
debts  of  the  corporation.  The  term,  'stock- 
holder,* as  used  in  this  section,  shall  apply 
not  only  to  such  persons  as  appear  by  the 
books  of  the  corporation  to  be  such,  but  also 
to  every  equitable  owner  of  stock,  although 
the  same  appear  on  the  books  in  the  name 
of  another." 

In  aid  of  this  contention  that,  nothwith- 
standing  the  statute,  supra,  defendant  is 
liable  to  the  creditors  of  the  bankrupt  cor- 
poration, plaintiff  invokes  the  provisions  of 
§  39,  art.  9,  of  our  Constitution  (§  266,  Wil- 
liams's Annotated  Constitution),  vis.:  "No 
corporation  shall  issue  stock  except  for 
money,  labor  done,  or  property  actually  re- 
ceived to  the  amount  of  the  par  value  there- 
of, and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void,  and  the  legis- 
lature shall  prescribe  the  neeessary  regula- 
tions to  prevent  the  issue  of  fictitious  stock 
or  indebtedness.*' 

In  Webster  v.  Webster  Ref.  Co.  36  Okla. 
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168,  47  L.R.A.(N.S.)  697,  128  Pac.  261,1 
constnimg  the  foregoing  section  of  the  Con- 
stitution, this  court,  in  an  opinion  by  Judge 
Ames,  said:  "The  evil  which  this  constitu- 
tional provision  was  designed  to  stop  was 
the  so-called  practice  of  watering  stock  of 
a  corporation;  and  it  is  both  out  duty  and 
our  disposition  to  give  this  statute  its  nat- 
ural construction, — the  meaning  which  its 
words  plainly  disclose.  The  corporation  is 
prohibited  from  issuing  stock  except  for 
money,  for  labor  done,  or  for  property  ac- 
tually received  to  the  amount  of  the  par 
value  thereof.  These  words  have  a  verv 
plain  significance.  They  mean  just  what 
thev  sav." 

The  manifest  purpose  of  the  framers  of 
our  Constitution  was  to  protect  the  public 
against  the  well-known,  deceitful,  and  fraud- 
ulent practice  indulged  by  some  corpora- 
tions of  issuing  shares  of  capital  stock  with- 
out receiving  the  par  value  therefor  either 
in  money  or  its  equivalent.  Obviously  it  was 
intended  by  the  section  quoted  to  provide 
that  a  corporation  should  receive,  and  the 
shareholders  to  whom  the  same  was  issued 
should  be  bound  for,  the  full  par  value  of 
its  stock,  thus  making  the  assets  of  the  cor- 
poration worth  the  face  value  of  its  shares 
of  stock  when  issued.  The  liabilitv  thus 
imposed  upon  one  who,  by  accepting  cor- 
porate stock  as  an  original  shareholder,  ob- 
ligates himself  to  pay  the  corporation  there- 
for in  money,  labor  done,  or  property,  is 
a  continuing  one,  at  least  so  far  as  the 
creditors  of  the  corporation  in  good  faith 
are  concerned,  and  is  not  discharged  by  the 
mere  transfer  of  such  stock  to  an  innocent 
liolder;  otherwise  one  who  had  contributed 
little  or  nothing  to  the  capital  stock  of  a 
corporation  might  obtain  shares  of  its 
stock,  dispose  thereof  profitably,  and  en- 
tirely escape  liability  to  corporate  creditors. 
It  is  the  plain  duty  of  the  courts  to  con- 
strue and  enforce  this  provision  so  as  to 
render  it  effectively  remedial  of  the  evil 
against  which  it  is  directed. 

The  Texas  Constitution  contains  a  provi- 
sion in  language  almost  identical  with  that 
of  §  39,  art.  9,  of  the  Oklahoma  Constitu- 
tion. In  construing  such  provision,  in  an 
action  by  a  creditor  of  an  insolvent  corpora- 
tion against  a  stockholder,  the  supreme 
court  of  that  state  held:  'K)ne  receiving 
stock  in  a  corporation  for  a  consideration 
forbidden  by  the  Constitution  is  liable  to 
its  creditors  for  the  face  value  of  his 
shares,"  and  in  the  body  of  the  opinion  it 
is  said:  "Section  6,  art.  12,  of  our  state 
Constitution  is  in  this  language:  'No  cor- 
poration shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property 
actually  received.*  The  purpose  of  the  con- 
vention  in   enacting  that  provision   of  the 


Constitution  was  to  secure  creditors  as  well 
as  stockholders  of  corporations  against  the 
practice,  which  was  too  common,  of  corpora- 
tions issuing  fictitious  stock  and  stock  upon 
an  insuflicient  consideration,  whereby  the 
actual  capital  was  much  less  than  the 
amount  represented  by  the  shares  issued 
and  sold  by  the  corporation.  The  terms  in 
which  this  section  of  the  Constitution  is 
expressed  indicates  the  purpose  that  the 
assets  of  the  corporation  should  be  some- 
thing substantial,  and  of  such  a  character 
that  they  could  be  subjected  to  the  pajTnent 
of  claims  against  the  corporation  as  well  as 
to  secure  the  shareholders  in  their  rights  in 
the  capital  stock."  CBear-Xester  QIass  Co. 
v.  Antiexplo  Co.  101  Tex.  431,  16  L.R.A. 
(X.S.)  620,  130  Am.  St.  Rep.  865,  108  S. 
W.  967. 

See  also  Mathis  v.  Pridham,  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015. 

ITie  Constitution  of  Missouri,  1875,  con- 
tains a  similar  provision.  In  Van  Cleve  v. 
Berkey,  143  Mo.  109,  42  L.R.A.  593,  44  S. 
W.  743,  it  is  said  by  the  supreme  court  of 
that  state:  "Upon  a  review  of  all  the  cases 
decided  by  the  appellate  courts  of  this  state 
since  the  adoption  of  the  Constitution  of 
1875,  the  rulings  in  all  of  which  will  be 
found  to  be  in  harmony,  it  is  impossible  to 
escape  the  conviction  that  in  this  state, 
whatever  may  be  the  case  in  some  of  the 
other  states,  the  American  trust  doctrine, 
as  suggested  by  Mr.  Justice  Harlan,  bar: 
indeed  been  'reinforced*  by  its  Constitution 
and  statutes,  and  that  the  proposition  that 
the  stock  of  a  corporation  must  be  paid  for 
*in  meal  or  in  malt,*  in  money  or  in  money's 
value,  is  not  a  mere  figure  of  speech,  but 
really  has  the  significance  of  its  terms, — 
it  may  be  paid  for  in  property,  but  in  such 
case  the  property  must  be  the  fair  equiva- 
lent in  value  to  the  par  value  of  the  stock 
issued  therefor;  that  it  is  the  duty  of  the 
stockholders  to  see  that  it  possesses  such 
value ;  that  when  a  corporation  is  sent  forth 
into  the  commercial  world,  accredited  by 
them  as  possessed  of  a  capital  in  money, 
or  its  equivalent  in  property,  equal  to  the 
par  value  of  its  capital  stock,  every  person 
dealing  with  it,  unless  otherwise  advised, 
has  a  right  to  extend  credit  to  it  on  the 
faith  of  the  fact  that  its  capital  stock  has 
been  so  paid,  and  that  the  money,  or  \t^ 
equivalent  in  property,  will  be  forthcoming 
to  respond  to  his  legitimate  demands:  in 
short,  that  it  is  the  duty  of  the  stockholder, 
and  not  of  the  creditor,  to  see  that  it  is  so 
paid.*' 

See  also  Scovill  v.  Thayer,  105  U.  S.  143, 
26  L.  ed.  968;  Fogg  v.  Blair,  139  U.  S.  118, 
35  L.  ed.  104,  11  Sup.  Ct.  Rep.  476. 

2.  The  proposal  of  the  defendant  was  that 
in   exchange   for   the   305   shares   of   stock 
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to  be  issued,  fully  paid  up  and  nonassess- 
able,  he  would  transfer  to  the  Alderson  Coal 
Company  his  undivided  one-half  interest  in 
the  lease. 

It  is  alleged  that,  although  the  305  shares 
of  stock  were  issued  and  delivered  to  him, 
the  attempted  assignment  of  his  interest  in 
said  lease  did  not  operate  to  transfer  the 
name,  for  the  reason  that  the  consent  of  the 
Indian  Coal  &  Mining  Company  thereto  was 
not  obtained,  and  therefore  the  Alderson 
Coal  Company  received,  and  the  defendant 
parted  with,  nothing  on  account  of  the  is- 
suance of  such  stock.  The  lease  from  the 
Indian  Coal  &  Mining  Company,  his  inter- 
est in  which  defendant  assigned,  provides: 
"That  they  [defendant]  will  not,  at  any 
time  during  the  term  hereby  granted,  as- 
sign, transfer,  or  sublet  their  interest  in 
said  lease  without  the  consent  of  party  of 
the  first  part;"  and  "it  is  further  agreed  that, 
should  the  party  of  the  second  part  violate 
any  of  the  covenants  of  this  lease,  or  fail 
for  the  period  of  thirty  days  to  pay  the 
stipulated  monthly  payment,  royalty  pro- 
vided for  herein,  then  the  party  of  the  first 
part  shall  be  at  liberty,  in  their  discretion, 
to  avoid  this  indenture  of  lease,  and  cause 
the  same  to  be  annulled,  when  all  the 
rights,  franchises,  and  privileges  of  party 
of  the  second  part  shall  cease,  and  end  with- 
out further  proceedings." 

It  will  be  observed,  by  the  terms  of  the 
lease,  supra,  it  was  not  contemplated  that 
the  mere  assignment  thereof  by  Cavanagh, 
without  the  consent  of  the  Indian  Coal  & 
Mining  Company,  should  ipso  facto  avoid 
the  same  and  forfeit  the  rights  of  all  par- 
ties thereunder;  but,  on  the  other  hand,  it 
was  expressly  provided  that  in  the  event 
of  such  assignment  the  lease  might  be 
avoided  alone  at  the  instance  and  in  the 
discretion  of  the  lessor.  It  is  not  alleged 
that  the  Indian  Coal  k  Mining  Company 
exercised  its  right  to  so  avoid  the  lease, 
but,  on  the  contrary,  it  is  speciftcally  al- 
leged that  it  did  consent  to  the  assignment 
as  made  by  Cavanagh  upon  condition  that 
the  Alderson  Coal  Company  execute  and 
maintain  a  bond,  and  that  upon  the  failure 
to  give  and  maintain  such  bond  the  con- 
sent so  given  might  be  withdrawn  and 
Cavanagh  held  according  to  the  terms  of 
the  lease.  It  thus  appears  that  the  required 
consent  was  in  fact  given,  subject  to  the 
power  of  the  lessor  to  withdraw  same  and 
hold  Cavanagh  personally  liable.  That  such 
consent  was  ever  in  fact  withdrawn,  or 
tliat  the  Indian  Coal  &  Mining  Company 
took  any  steps  looking  to  the  forfeiture  of 
8aid  lease,  is  not  pleaded.  In  Jones  v.  Mon- 
crief-Cook  Co.  25  Okla.  856,  108  Pac.  403, 
it  is  held: 

**The  lessor  may  waive  a  breach  of  the 


restriction  against  the  assignment  or  sub- 
letting imposed  by  the  terms  of  the  lease, 
in  which  event  the.  matter  stands  as  if  the 
lessor  had  given  his.  consent  to  the  assign- 
ment or  underletting. 

"(a)  A  clause  in  a  lease,  restricting  the 
right  of  the  lessee  to  assign  or  sublet  the 
premises,  is  for  the  benefit  of  the  lessor, 
and  can  be  set  up  alone  by  him." 

In  Holman  v.  De  Lin-River-Finley  Co.  30 
Or.  428,  47  Pac.  708,  it  is  said:  "It  is 
argued  that,  aa  the  lease  contains  covenants 
against  an  assignment  or  a  subleasing  by 
the  lessees  without  the  consent  of  the 
lessors,  it  was  rendered  void  by  reason  of 
the  assignment  and  the  occupancy  by  the 
defendant  company  under  De  Lin;  but  these 
covenants  were  made  for  the  benefit  of  the 
lessors,  and  it  was  inciunbent  upon  them 
to  re-enter  in  order  to  terminate  the  lease 
or  revest  the  estate  in  them.  ...  It 
was  not  shown  that  they  did  this,  and 
hence  were  not  reinvested  of  their  old  es- 
tate." 

See  also  Linn  Woolen  Co.  v.  Brown,  110 
Me.  88,  85  Atl.  404;  Chicago  Attachment 
Co.  V.  Davis  Sewing  Mach.  Co.  33  111.  App. 
362;  id.  —  111.  — ,  25  N.  E.  669;  Jones. 
Land.  &  T.  §  495.  In  Garcia  v.  Gunn,  119 
Cal.  315,  51  Pac.  684,  it  is  said:  "It  seems 
to  be  the  law  that  where  there  is  a  clause  in 
the  lease  that  it  shall  not  be  assigned  with- 
out the  previous  consent  of  the  lessor,  and 
there  is  a  breach  of  the  covenant  not  to 
assign,  the  lessor  has  only  the  option  to 
forfeit  the  lease  for  breach  of  the  condi- 
tion, and  that  the  assignment  is  not  void, 
but  passes  the  term,  and  the  only  remedy 
is  for  breach  of  the  covenant." 

"After  such  a  breach  the  lessor  has  only 
the  option  of  forfeiting  the  lease  for  breach 
of  condition,  and  he  has  not  the  option  of 
declaring  the  assignment  void."  Jones, 
Land.  &  T.  §  495. 

See  also  Tiffany,  Land.  &,  T.  §  152,  subd. 
"J." 

In  our  opinion  it  cannot  be.  successfully 
malAtained  that  the  Alderson  Coal  A.  Min- 
ing Company  issued,  and  defendant  aecept- 
ed,  its  stock  in  violation  ol  the  provisions 
of  §  39,  art.  9,  of  the  Coiitftitwtion,  for  as 
between  it  and  defendant  the  assignment 
of  said  lease  was  duly  accepted,  was  valid, 
and  operated  to  pass  the  term;  and  it  is 
specifically  averred  that  the  interest  of  de- 
fendant in  such  lease  was  in  fact  of  the 
approximate  value  of  the  stock  received  by 
him  in  exchange  therefor.  The  Indian  Coal 
&  Mining  Company  alone  was  authorized 
to  declare  a  forfeiture  and  avoid  the  lease 
for  breach  of  the  covenant  not  to  assign 
same  without  its  consent;  and  in  the  light 
of  the  facts  alleged  it  must  be  held  that 
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neither  the  Alderaon  Coal  Company,  nor 
the  plain  tiff  as  trustee  in  bankruptcy,  may 
set  up  the  breach  of  such  covenant  in  avoid- 
ance of  the  leane. 

It  follows  that  the  demurrer  was  prop- 


erly sustained,  and  the  judgment  of  the  trial 
court  should  be  affirmed. 

Per  Cnrlam: 

Adopted  in  whole. 


Aimotatioii-^Effecl  of  transfer  of  shares  of  •lock  on  liability  for  unpaid 

sdbscri|>tioiM* 


/.  Jnttoduetory,  t04P. 
MI,  Statutes  continuing  llaMUty,  1O40. 
Ill,  Oeneratly    transfer    releases    sub' 

serlber,  lOdO, 
IT*   Riphts  of  credit&rSf  10S8, 

/.  Introductory, 

The  earlier  cases  on  the  question  are 
discussed  in  the  note  to  Rodiester  &  K. 
F.  Land  Co.  v.  Raymond,  47  L.R.A.  246. 

The  liability  of  transferee  of  corporate 
stock  on  unpaid  subscriptions  is  dis- 
cussed in  the  note  to  Perkins  v.  Cowles, 
30  L.R.A.(N.S.)  283. 

The  effect  upon  the  statutory  liabil- 
ity of  stockholder  who  sells  his  shares, 
of  a  technieal  failure  to  report  the  trans- 
fer, is  discussed  in  the  note  to  Bracken 
V.  Nicoll,  11  L.R.A.(N.S.)  818,  and 
Abilene  State  Bank  v.  Strachan,  46 
L..R.A.(N.S.)    669. 

The  right  of  a  corporation  to  purchase 
its  own  ehares  of  the  stock  is  discussed 
in  the  note  to  Hall  v.  Henderson,  61 
L.R.A.  621,  aad  supplemental  notes  to 
McGregor  v.  Fittpatrtck,  25  L.R.A. 
(N.S.)  50;  Tiger  v.  Rogers  Cotton  Clean- 
er ft  Gin  Co.  30  IaR.A.(N.S.)  694; 
Sehnlte  ▼.  Boulevard  Gardens  Land  Co. 
44  L.R.A.(N.6.)  156;  and  Lefker  ▼.  Har- 
ner,  L.R.A.1916F,  286. 

The  character  of  the  liability  of  a  sub- 
scriber to  the  stock  of  a  corporation  has 
been  discussed  in  a  general  way  in  the 
note  in  47  L.R.A.  246.  As  shown  therein, 
where  there  is  an  express  promise  to  pay, 
the  courts  are  agreed  that  so  long  as  that 
contract  exists  it  is  enforceahle  by  ac- 
tion. 

Where  there  is  no  express  promise  to 
pay,  the  authorities  are  not  agreed  up- 
on the  subscribers'  liability.  One  line 
of  authorities  holds  that  the  corpora- 
tion is  limited  as  to  its  rights  against 
the  subscribers  to  the  remedy  given  by 
statute,  or  charter  provision.  Accord- 
ing to  the  other  line  of  authorities  there 
is  an  implied  promise  on  the  part  of 
the  subscriber  to  pay  for  the  stoc4c.  This 
latter  view  is  supported  by  the  lai^er 
number  of  courts. 

The  conclusion  expressed  in  the  earlier 
note  is  that  a  personal  liability  to  pay 
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the  subscription  rests  upon  the  sub- 
scriber where  he  has  expressly  promised 
to  pay,  where  the  statutes,  charter,  or 
by-laws  require  payment,  and  generally 
in  all  eases  of  stock  subscriptions,  unless 
such  obligation  is  negatived  by  the 
special  circumstances  of  the  case.  The 
question  mainly  discussed  in  the  earlier 
note  to  which  the  present  note  is  sup- 
plementary is  as  to  the  effect  of  a  trans- 
fer of  the  stock  upon  the  liability  thus 
resting  upon  the  stockholder. 

//.  SeotMtea  wmUnuimo  UabilUy. 

In  some  jurisdictions  a  release  of  the 
liability  of  a  stockholder  for  unpaid  sub- 
scriptions is  precluded  by  statute  or  by 
constitutional  provision.  The  Illinois 
statute  involved  in  First  Nat.  Bank  v. 
Peoria  Watch  Co.  (1901)  191  DL  128, 
60  N.  E.  859,  provided  that  no  assignor 
of  stock  should  be  released  from  his  lia- 
bility for  unpaid  stock  subscriptions  by 
reason  of  any  assignment  of  his  stock, 
but  should  remain  liable  therefor  jointly 
with  the  assignee  until  the  stock  was 
fully  paid.  In  this  case  this  statute  is 
held  not  to  require  the  subscriber  to  be 
held  liable  for  the  unpaid  subscription 
where  the  subscription  has  been  fully 
paid  by  one  to  whom  the  stock  is  trans- 
ferred, payment  of  the  subscription  by 
any  person  releasing  the  original  sub- 
scriber; this  statute  is  held  not  to  fix 
the  liability  of  assignor  and  assignee  as 
between  themselves,  but  only  their  lia- 
bility to  the  corporation.  Higgins  v. 
Illinois  Trust  &  Sav.  Bank  (1901)  193 
DL  394,  61  N.  E.  1024.  It  was  accord- 
ingly held  in  this  case  that  as  between 
assignor  and  assignee  the  assignee  was 
primarily  liable  for  the  unpaid  subscrip- 
tion. That  a  stockholder  who  assigns  his 
stock  before  a  bill  is  filed  to  enforce  the 
payment  of  unpaid  subscriptions  is  not 
relieved  of  liability  tlierefor  is  held  in 
Florsheim  v.  Illinois  Trust.  &  Sav.  Bank 
(1901)  192  HL  382,  61  N.  E.  491.  The 
Florsheim  and  Higgins  Cases  are  ap- 
proved in  Foote  v.  Illinois  Trust  &  Sav. 
Bank  (1902)  194  HL  600,  62  N.  E.  834. 

The  statutory  rule  as  stated  in  Illiuois 
is  applied  in  the  case  of  Meyer  v.  Ruby 
Trust  Min.  &  Mill.  Co.  (1905)  192  Mo. 
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162,  90  S.  W.  821,  a  ease  involving  an 
Illinois  corporation. 

The  provision  of  the  Constitution  of 
Nebraska  involved  in  Wyman  v.  Bow- 
man (1904)  62  C.  C.  A.  189,  127  Fed. 
257,  declared  that  the  original  subscrib- 
ers to  the  stock  of  a  corporation  shall, 
after  the  corporate  property  is  ex- 
hausted, be  individually  liable  for  its 
debts  to  the  extent  of  their  unpaid  sub- 
scriptions. The  court  in  that  case  in 
discussing  this  provision  states  that,  in 
the  absence  of  such  a  provision,  a  stock- 
holder might  terminate  his  liability  by  a 
sale  of  his  stock  to  a  solvent  purchaser 
who  undertakes  to  perform  his  agree- 
ment; but  the  effect  of  this  constitutional 
provision  is  not  to  create  any  new  obli- 
gation, but  to  prevent  the  original  stock- 
holder from  relieving  himself  .of  his  lia- 
bility to  pay  his  subscription  until  either 
it  is  fully  paid  or  all  the  debts  of  the 
corporation  are  satisfied;  that  in  its  in- 
ception, the  contract  of  subscription  is 
an  agreement  to  pay  the  unpaid  part 
thereof  from  time  to  time,  as  it  is  called 
for  by  the  board  of  directors  of  the 
corporation;  that  after  the  original  sub- 
scriber sells  his  stock  the  contract  and 
the  liability  remain,  but  they  are  modi- 
IQed, — they  become  a  guaranty  to  pay  the 
unpaid  part  of  the  subscription  only 
after  the  corporate  property  is  exhausted. 

See  Chilson  v.  Cavanagh,  ante,  1044. 

Chilson  V.  McFarland  (1916)  —  Okla. 
— ,  161  Pac.  199,  was  decided  upon  au- 
thority of  Chilson  v.  Cavanagh. 

///.  Oenerally    transfer    releases    »u5- 

scHber, 

In  the  absence  of  a  constitutional  or 
statutory  provision  to  the  contrary,  it  is 
generally  held  that  a  bona  fide  transfer 
of  stock  by  a  stockholder  which  has  been 
completed  by  a  transfer  on  the  registry 
books  releases  the  transferrer  from  lia- 
bility on  his  unpaid  subscription  for 
future  calls.  Efird  v.  Piedmont  Land 
Improv.  &  Invest.  Co.  (1898)  55  S.  C. 
78,  32  S.  E.  758,  897;  Rich  v.  Park 
(1915)  —  Tex.  Civ.  App.  — ,  177  S.  W. 
185;  Morris  v.  Dunbar  (1910)  100  C. 
C.  A.  621, 177  Fed.  159,  decided  under  the 
Pennsylvania  Act  of  June  24,  1895  (P. 
L.  58).  This  is  made  the  rule  by  a 
charter  provision  of  the  corporation  in- 
volved in  Brown  v.  Artman  (1908)  166 
Fed.  485.  This  rule  is  recognized  in 
Fouche  V.  Merchants  Nat.  Bank  (1900) 
110  Ga.  827,  36  S.  E.  256,  where  it  is 
stated  that  "when  an  original  owner  of 
or  subscriber  to  stock  transfers  the 
same,  and  the  name  of  the  transferee  is 
entered  upon  the  books  of  the  company 
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as  the  owner  and  holder  of  the  stock, 
the  original  subscriber  thereby,  as  a  gen- 
eral rule,  becomes  discharged  from  all 
obligations  to  the  company  by  virtue  of 
his  subscription.'' 

A  stockholder  who  had  participated 
in  an  overvaluation  of  property  con- 
veyed to  a  corporation  for  stock  was 
held  liable  for  the  unpaid  portion  thereof 
after  transfer  by  him  in  Wolcott  v. 
Waldstein  (1916)  86  N.  J.  Eq.  63,  97 
Atl.  951. 

See  Iverson  v.  Bradriek  (1909)  54 
Waah.  633,  104  Pac.  130;  Walton  Lum- 
ber Co.  V.  Commonwealth  Lumber  Co. 
(1917)  95  Wash.  295,  163  Pac.  762,  in- 
fra, IV. 

See  Chilson  v.  Cavanagh,  ante,  1044. 

Some  statutes  provide  that  the  trans- 
ferrer of  stock  is  not  released  from  lia- 
bility for  unpaid  subscriptions  where  the 
transfer  was  made  for  the  purpose  of 
defrauding  crieditors.  It  has  been  held 
under  such  a  statute  that  the  transferrer 
is  relieved  of  liability  unless  the  trans- 
fer was  made  to  defraud  creditors.  Mc- 
Coney  v.  Belton  Oil  &  Gas  Co.  (1906)  97 
MiiUL  190,  106  N.  W.  900  (the  stock  had 
been  transferred  on  the  books  of  the 
corporation).* 

It  is  by  some  courts  made  a  condition 
of  the  release  of  the  transferrer  that  the 
corporation  be  solvent  at  the  time  of  the 
transfer.  Rich  v.  Park  (1915)  —  Tex. 
Civ.  App.  — ,  177  S.  W.  184.  And  see 
subsequent  cases  in  this  paragraph.  The 
rule  has  been  stated  that  a  stockholder 
may  discharge  himself  from  liability  for 
his  unpaid  subscription  by  a  bona  fide 
transfer  of  the  stock  to  a  solvent  party 
if  the  corporation,  which  is  at  the  time 
solvent,  assents  thereto,  or  subsequent- 
ly ratifies  it.  Henderson  v.  Mayfield 
Woolen  Mills  (1907)  153  Ala.  625,  45 
So.  211;  Hall  v.  Alabama  Terminal  & 
Improv.  Co.  (1911)  173  Ala.  398,  56  So. 
235.  In  the  Hall  Case  it  was  urged 
that  the  transfer  was  ineffective  to  re- 
lease the  original  stockholders  because 
the  transaction  was  not  first  authorized 
at  a  regular  meeting  of  the  board  of 
directors  of  the  corporation,  and  that  the 
president,  who  had  assented  thereto,  had 
no  authority  to  assent  to  such  transac- 
tions unless  first  specially  authorized  to 
do  so  by  the  board  of  directors.  In 
answer  to  this  argument  the  court  points 
out  that  the  president  had  been  invested 
with  the  entire  management  and  dis- 
cretion as  to  the  transaction  in  ques- 
tion, and  that,  it  being  shown  that  be 
assented  to  all  the  transactions  and  ap- 
proved them  after  they  were  consum- 
mated,  and  it   being  shown   they   were 
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afterwards  duly  ratified  by  the  corpora- 
tion, the  court  concludes  that  pleadings 
and  proof  taken  together  show  both  au- 
thorization and  ratification  by  the  cor- 
poration. 

It  has  been  held  that  the  transferee 
must  be  a  solvent  and  responsible  per- 
son. A  transferrer  has  been  held  re- 
leased by  a  transfer  of  his  stock  to  a 
solvent  transferee,  who  thereby  became 
bound  for  the  unpaid  subscription,  at  a 
time  when  the  corporation  was  insol- 
vent, where  the  transfer  was  made,  not 
for  the  purpose  of  escaping  liability,  but 
for  the  purpose  of  enabling  the  company 
to  raise  additional  funds  or  additional 
credit.  Parkhurst  v.  Mexican  Southeast- 
ern R.  Co.  (1902)  102  HI.  App.  507. 

The  necessity  of  entering  the  transfer 
upon  the  corporate  books  in  order  to 
effect  a  release  of  the  transferrer  de- 
pends upon  several  elements.  The  fore- 
going rule  has  been  applied  and  the 
transferrer  released,  although  there  has 
been  no  transfer  on  the  books  of  the 
corporation.  Hall  v.  Alabama  Terminal 
&  Improv.  Co.  (Ala.)  supra;  Hender- 
son V.  May  field  Woolen  Mills  (1907) 
153  Ala.  625,  45  So.  211.  That  it  is  not 
necessarv  in  order  to  release  the  trans- 
ferrer  that  th<?  transfer  be  entered  on 
the  books  of  the  corporation  has  been 
held,  without  reference  to  the  assent  of 
or  ratification  by  the  corporation,  in  a 
jurisdiction  in  which  the  law  does  not 
make  a  transfer  on  the  books  a  necessary 
requisite  of  title.  Dain  Mfg.  Co.  v. 
Trumbull  Seed  Co.  (1902)  95  Mo.  App. 
144,  68  S.  W.  951. 

But  where  there  is  a  valid  provision 
in  the  certificate  of  incorporation  that 
the  holder  of  shares  of  record  shall  be 
liable  for  calls  on  unpaid  subscriptions^ 
a  stockholder  is  not  relieved  of  liability 
by  a  sale  of  his  stock  and  delivery  of  the 
certificate  therefor,  properly  assigned  to 
the  purchaser,  and  notice  to  the  company 
of  the  sale,  where  the  transfer  was  not 
made  on  the  corporate  books.  Brown 
v.  Morton  (1904)  71  N.  J.  L.  26,  58  Atl. 
96;  Brown  v.  Allebach  (1908)  166  Fed. 
488.  In  Cook  v.  Carpenter  (1905)  212 
Pa.  177,  61  Atl.  804,  under  a  charter 
provision  that  shares  should  be  trans- 
ferable on  the  books  of  the  company, 
subject  to  such  regulations  as  the  by- 
laws may  prescribe,  and  a  by-law  that 
no  transfer  should  be  made  while  the 
books  were  closed,  it  was  held  that  a 
stockholder  who  had,  after  the  books  of 
the  company  had  been  closed  for  the 
annual  election,  before  its  insolvency 
was  known,  sold  through  his  broker  cer- 
tain shares  of  stock,  and  had  sent  the 
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certificate  of  stock  with  a  blank  power 
of  attorney  to  the  corporation,  where- 
upon a  clerk  made  an  entry  on  the  books, 

"Transferred  by to 50  shares 

of  stock,"  was  not  relieved  of  his  lia- 
bility on  his  unpaid  subscription.  The 
transfer  was  not  further  recognized,  and 
no  certificate  was  issued  to  the  pur- 
chaser, nor  any  further  change  made  be- 
fore the  insolvency  and  the  assignment. 
The  good  faith  of  the  sale  was  not  ques> 
tioned.  That  the  stockholder  must  take 
every  step  necessary  in  order  to  entitle 
him  to  a  transfer  upon  the  corporate 
books  so  as  to  relieve  him  of  liability  is 
the  doctrine  of  Giesen  v.  London  &  N. 
W.  American  Mortg.  Co.  (1900)  42  C. 
C.  A.  515,  102  Fed.  584. 

In  Hawkins  v.  Citizens'  Invest.  Co. 
(1901)  38  Or.  544,  64  Pac.  320,  a  trans- 
ferrer of  stock  was  held  liable  for  an 
unpaid  balance  thereon  where  the  trans- 
fer on  the  corporate  books  was  subse- 
quent to  the  incurring  of  the  indebted- 
ness for  which  it  was  sought  to  hold 
him  liable.  The  stockholder  had,  prior 
to  the  incurring  of  the  indebtedness, 
sold  his  stock  to  the  president  of  the 
corporation  and  had  assigned  the  cer^ 
tificate  in  blank  and  delivered  it  to  the 
vendee,  but  the  transfer  was  not  made 
upon  the  corporate  books  until  after  it 
had  been  resold  by  the  president. 

See  Iverson  v.  Bradrick  and  Walton 
Lumber  Co.  v.  Commonwealth  Lumber 
Co.  infra,  IV. 

The  transferrer  has  been  held  to  be 
released  even  though,  by  subsequent 
fraudulent  transactions  between  the 
transferee  and  corporations,  creditors 
are  defrauded.  Hall  v.  Alabama  Ter- 
minal &  Improv.  Co.  (1911)  173  Ala.  398, 
56  So.  235,  holding  stockholders  relieved 
from  liability  on  their  unpaid  subscrip- 
tions when,  at  a  time  when  the  corpora- 
tion was  solvent,  they  in  good  faith  sold 
their  stock  at  par  to  other  parties  or 
stockholders,  who  were  perfectly  solvent, 
and  who,  as  part  of  the  consideration 
of  such  sale,  assumed  the  liability  of 
the  stockholders  to  the  company  for  the 
balance  due  on  the  subscriptions,  and  the 
corporation,  with  full  knowledge  of  all 
the  facts,  accepted  the  purchasers  in  lieu 
of  the  original  stockholders  as  the  own- 
ers of  such  shares  of  stock  and  agreed 
to  look  to  such  purchasers  for  the  bal- 
ance due.  The  creditors  who  were  com- 
plaining in  this  case  became  such  sub- 
sequent to  the  transfer. 

Under  the  view  above  referred  to,  that 
a  transfer  of  stock  releases  the  trans- 
ferrer unless  made  to  defraud  creditors, 
it  has  been  held,  in  an  action  by  a  cred- 
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itor  to  compel  the  payment  of  unpaid 
subscriptions,  that  the  fact  that  the 
transfer  was  made  without  considera- 
tion after  the  debt  of  plaintiff  was  con- 
tracted and  after  the  company  had  be- 
come insolvent  made  out  a  prima  facie 
case  of  fraud  upon  creditors.  McConey 
V.  Belton  Oil  &  Gas  Co.  (1906)  97  Miim. 
190,  106  N.  W.  900.  The  court  states 
that  if  the  corporation  was  insolvent 
the  natural  and  reasonable  inference  to 
be  drawn  from  the  fact  that  the  stock- 
holder transferred  his  stock  without 
consideration  is  that  it  was  for  the  pur- 
pose of  avoiding  the  liability,  that  if 
such  were  not  the  case  he  had  it  in  his 
power  to  prove  the  contrary.  There 
being  no  evidence  to  that  effect  in  this 
ease,  the  trial  court  was  held  justi6ed 
in  finding  that  the  transferrer  had  failed 
to  avoid  the  obligation. 

The  stockholder  who  thus  transfers  his 
stock  is  released  from  future  calls,  but 
ordinarily  not  as  to  calls  that  have  been 
made,  even  though  the  sum  is  not  pay- 
able at  the  time  the  transfer  is  entered 
upon  the  books  of  the  company.  Camp- 
bell v.  American  Alkali  Co.  (1903)  61 
C.  C.  A.  317, 125  Fed.  207.  But  this  may 
be  changed  by  the  express  agreement  of 
the  parties  upon  the  transfer.  Hall  v. 
Alabama  Terminal  &  Improv.  Co.  (Ala.) 
supra,  holding  the  subscriber  released  as 
to  amounts  past  due  under  the  circum- 
stances detailed. 

It  was  held  in  Crown  Slate  Co.  v.  Al- 
len (1901)  199  Pa.  239,  48  Atl.  968, 
that  a  corporation  could  not  maintain 
an  action  upon  the  agreement  of  the 
vendor  of  stock  to  pay  a  call  on  the 
stock,  made  as  an  inducement  to  the  pur- 
chaser to  take  the  stock. 

After  such  a  transfer,  the  transferee 
is   liable   for   the   unpaid   subscription. 

Davis  V.  Scott  (1917)  129  Ark.  226, 
195  S.  W.  383.  The  transferee  testi- 
fied that  he  did  not  know  the  number  of 
shares  of  stock  that  he  was  buying,  but 
that  it  was  understood  he  was  buying 
$1,530  (the  amount  paid  on  the  stock) 
worth  of  stock  in  the  bank  and  that 
afterwards  he  was  paid  dividends  on 
that  amount  of  stock. 

See  note  to  Perkins  v.  Cowles,  30 
L.R.A.(N.S.)  283,  as  to  the  liability  of 
transferee  of  corporate  stock  on  unpaid 
subscription. 

A  transfer  of  shares  in  a  failing  cor- 
poration made  for  the  purpose  of  escap- 
ing liability  for  the  unpaid  balance  of 
the  stock,  to  a  person  incapable  of  re- 
sponding in  respect  of  the  liability  is 
held  not  to  release  the  transferrer.  A 
stockholder  in  a  corporation  which  was 
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in  a  failing  condition  to  his  knowledge 
was  held  not  released  by  a  transfer  of 
his  stock  to  his  son,  who  had  no  prop- 
erty except  some  wearing  apparel,  a 
watch,  and  a  bicycle,  aggpregating  a  very 
small  value  compared  with  the  amount 
of  stock.  Gottschalk  v.  Stover  (1900) 
85  Mo.  App.  566. 

It  is  held  in  McBryan  v.  Universal 
Elevator  Co.  (1902)  130  WxAi.  Ill,  97 
Am.  St.  Rep.  463,  89  N.  W.  683,  that 
original  incorporators  who  make  a  false 
statement  as  to  the  amount  of  capital 
stock  paid  in  cannot  escape  liability  for 
such  false  representation  by  transferring 
their  stock  to  other  parties  immediately 
after  executing  the  articles  of  associa- 
tion. 

In  Utica  Fire  Alarm  Tel^.  Co.  v. 
Waggoner  Watchman  Clock  Co.  (1911) 
166  Mich.  618,  132  N.  W.  502,  a  trans- 
fer made  by  a  stockholder  with  a  view 
of  escaping  liability  at  a  time  w;hen  the 
corporation  was  insolvent  to  the  knowl- 
edge of  the  transferrer,  and  made  to  a 
transferee  who  was  also  insolvent,  was 
held  not  to  relieve  the  transferrer  from 
liability  for  his  unpaid  subscription. 

See  Welch  v.  Sargent  (1899)  127  CaL 
72,  59  Pac.  319,  infra. 

As  stated  above,  it  is  by  some  courts 
made  a  condition  of  the  release  of  the 
transferrer  that  the  corporation  be  sol- 
vent when  the  transfer  takes  place.  In- 
solvency is  usually  connected  with  other 
facts.  In  some  such  cases  the  transfer 
is  made  under  such  conditions  as  to 
amount  to  bad  faith  and  the  trans- 
ferrer is  held  not  relieved  of  liability: 

— Welch  V.  Sargent  (Oal.)  supra,  hofd- 
ing  the  transferrer  not  released  where 
the  transfer  was  made  after  the  cor- 
poration had  become  insolvent  to  the 
knowledge  of  the  transferrer,  and  the 
transfer  was  made  out  of  the  ordinary 
course  of  business,  voluntarily  and  with- 
out valuable  consideration,  to  insolvent 
or  irresponsible  transferees,  with  intent 
on  the  part  of  the  transferrer  to  es- 
cape liability; 

— People^s  Home  Sav.  Bank  v.  Rickard 
(1903)  139  Oal  285,  73  Pac.  858,  hold- 
ing the  transferrer  liable  upon  the  un- 
paid subscription  where  it  was  made  for 
a  nominal  consideration,  with  knowledge 
that  the  corporation  was  insolvent  and 
that  a  call  was  about  to  be  made  by  the 
directors  for  the*  unpaid  balance,  to  a 
transferee  known  to  be  insolvent,  and 
with  the  intent  to  avoid  liabilitv  and 
defeat  the  obligation  of  the  transferrer 
to  make  payment.  It  is  further  noted 
in  this  case  that  the  transferee  continued 
to  be  insolvent. 
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See  Gottschalk  v.  Stover  (1900)  85 
Mo.  App.  566,  supra.  See  Utica  Fire 
Alarm  Teleg.  Co.  v.  Waggoner  Watch- 
man Clock  Co.  (Mieh.)  supra. 

JV.   Bights  of  creditors, 

A  stockholder  who  for  a  valuable  eon^ 
sideration  sold  his  stock  in  the  corpora- 
tion, which  is  a  growing  and  prosperom* 
concern,  and  delivered  the  certificate  to 
the  purchaser,  who  had  the  transfer 
made  upon  the  books  of  the  corpora- 
tion, is  relieved  of  liability  for  unpaid 
stock  subscriptions  as  against  the  cor- 
poration and  a  creditor  who  became  such 
after  the  transfer  in  question  took  place. 
The  fact  that  the  corporation  did  not 
keep  a  stock  ledgw  in  strict  accord  with 
the  statute  is  held  not  to  change  this 
rule.  Iverson  v.  Bradrick  (1909)  54 
Waah.  633,  104  Pac.  130.  The  corpora- 
tion failed  to  comply  with  the  statute 
requiring  the  keeping  of  a  stock  ledger 
containing  the  names  of  all  stoekfaolders 
alphabetically  arranged,  the  number  of 
shares  owned  by  them  re^>ectively,  and 


the  time  when  they  acquired  their  stock. 
The  corporation  had,  however,  a  book  of 
stock  certificates  and  stubs,  from  which 
could  be  readily  ascertained  who  were 
stockholders  at  any  particular  time,  how 
many  shares  each  person  held,  and  when 
they  became  stockholders. 

In  Walton  Lumber  Go.  v.  Common- 
wealth Lumber  Co.  (1917)  95  WatlL  295, 
163  Pac.  702,  the  original  subscriber  to 
the  capital  stock  of  a  corporation,  who 
had  in  good  faith  sold  and  transferred 
his  stock  while  the  corporation  was  a 
solvent,  going  concern,  was  held  to  be  re- 
lieved from  liability  to  subsequent  cred- 
itors upon  unpaid  stock  subscriptions 
when  the  corporation  after  such  trans- 
fer became  insolvent.  The  transfers  of 
stock  were  never  entered  on  the  books 
of  the  company,  but  were  all  attached 
together  and  placed  in  the  minute  book 
of  the  corporation,  which  appeared  to  be 
the  only  book  kept  by  the  corporation. 

And  see  generally  supra,  III. 

W.  A.  E. 
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EVA  A.  RALLS  et  al.,  Plffs.  in  Err., 

V. 

CAYLOR  LUMBER  COMPANY,  a  Partner- 
ship. 

(—  Okla.  — ,  171  Pac.  24.) 

Homestead   -^  liability    for   labor   and  I 
materials. 

1.  Under  the  Constitution  and  laws  of  the 
state,  the  homestead  of  a  family  is  not  ex- 
empt from  forced  sale  for  labor  and  ma- 
terials furnished  and  used  in  constructing 
improvements  thereoii,  an<|  one  furnishing 
material  to  construct  improvements  on  such 
homestead  may  perfect  a  lien  therefor  upon 
said  homestead  in  the  manner  prescribed 
by  statute  and  enforce  the  same  against 
said  homestead  in  the  same  manner  as  if 
there  were  no  homestead  exemptions. 

For  other  cats,  see  Homestead,  //.  in  Dig, 
1-^2  A\  &. 

Same  -^  form  of  contract 

2.  Where  a  building  contractor  has  a  con- 
tract with  the  wife,  the  owner  of  the  home- 
stead, to  erect  improvements  thereon,  and 
one  furnishes  material  to  be  used  in  the  con- 
structing of  such  improvements  under  an 
agreement  with  the  contractor,  it  is  not 
necessary  for  the  husband  to  join  in  the 
contract*  for   the   improvements,   nor   is   it 

Headnotes  by  Pbyor,  G. 


Note.  —  For  homestead  as  subject  of  me- 
chanics* lien,  see  annotation  following  this 
case,  post,  1055,  and  references  therein  to 
annotation  on  related  questions. 
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necessary  that  the  contract  be  made  direct- 
ly with  the  person  furnishing  the  material. 
For  other  oaaea,  see  Homestead,  11.  in  Dig* 


(February  12,  1918.) 

I?RROR  to  the  District  Court  for  Atoka 
Id  County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  foreclose 
a  materialman's  lien.     Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  J.  6.  Ralls  for  plaintiiTs  in  error. 

Messrs.  A.  A.  McDonald  and  A.  M. 
Works,  for  defendants  in  error: 

The  homestead  is  not  exempt  from  sale 
for  work  and  material  used  in  constructing 
improvements  therecm. 

Atlas  Supply  Co.  v.  Blake,  51  Okla.  778, 
152  Pac.  601;  21  Cyc.  518;  Hurd  v.  Hixon, 
27  Kan.  722;  Beckenheuser  v.  Ferrell,  8 
Kan.  App.  365,  55  Pac.  499;  Robarda  v. 
Robards,  27  Ky.  L.  Rep.  494,  85  S.  W.  718; 
Tyler  v.  Johnson,  47  Kan.  410,  28  Pac. 
198;  Converse  v,  Barnard,  114  Mich.  622, 
72  X.  W.  611;  XickersoE  v.  Crawford,  74 
Minn.  366,  73  Am.  St.  Rep.  354,  77  N.  W. 
292;  Miller  v.  Brown,  11  Lea,  155;  Lewton 
V.  Hower,  18  Fla.  872 ;  Nichols  v.  Overacker, 
16  Kan.  59. 

It  is  not  necessary  for  the  wife  to  join 
in  any  mortgage  given  for  part  of  purchase 
price,  although  there  may  be  a  constitu- 
tional   provision    prohibiting   the    husband 
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from  mortgaging  the  homestead  without 
the  consent  of  his  wife. 

Greeno  v.  Barnard,  18  Kan.  518;  Roby 
V.  Bismarck  Nat.  Bank,  4  N.  D.  156,  50 
Am.  St.  Rep.  633,  59  N.  W.  719;  Hiird  v. 
Hixon,  27  Kan,  722;  Van  Sandt  v.  Alvis, 
109  Cal.  165,  50  Am.  St.  Rep.  26,  41  Pac. 
1014;  Tyler  v.  Johnson,  47  Kan.  410,  28 
Pac.  198;  White  v.  Simpson,  107  Ala.  386, 
18  So.  161;  Bush  v.  Scott,  76  111.  524;  Rey- 
nolds V.  Williams,  9  Ky.  L.  Rep.  112,  4  S. 
W.  178;  Jackson  v.  Phillips,  57  Neb.  189, 
77  N.  W.  683;   Christy  v.  Dyer,  14  Iowa, 

438,  81  Am.  Dec.  493;  Hopper  v.  Parkin- 
son, 6  Nev.  233;  Amphlett  v.  Hibbard,  29 
Mich.   298;    Austin  v.   Underwood,   37   111. 

439,  87  Am.  Dec.  254;  Lassen  v.  Vance,  8 
Cal.  271,  68  Am.  Dec.  222;  Carr  v.  Caldwell, 
10  Cal.  380,  70  Am.  Dec.  740;  Nichols  v. 
Overacker,  16  Kan.  54;  Andrews  ▼.  Alcorn, 
13  Kan.  351. 

The  form  of  th«  verdict  is  wholly  imma- 
terial, as  no  other  judgment  could  have 
been  entered  in  the  case  than  the  one  ren- 
dered. 

Smith  V.  Smith,  23  Tex.  Civ.  App.  304,  55 
S.  W.  541;  Warner  v.  Scottish  Mortg.  & 
Land  Invest.  Co.  —  Tex.  Civ.  App.  —  27  S. 
W.  817 ;  McCormack  v.  Phillips,  4  Dak.  506, 
34  N.  W.  39 ;  Minneapolis  &  St.  L.  R.  Co.  v. 
Columbus  Rolling  Mill,  119  U.  S.  149,  30  L. 
ed.  376,  7  Sup.  Ct.  R^p.  168;  Bedsole  v. 
Peters,  79  Ala.  133. 

Pryor,  C,  filed  the  following  opinion: 

This  is  an  action  commenced  in  the  dis- 
trict court  of  Atoka  county  by  Caylor  Lum- 
ber Company,  a  partnership  consisting  of 
Floyd  Caylor  and  R.  A.  Caylor,  against 
Eva  A.  Ralls,  J.  G.  Ralls,  and*^  E.  W.  Stew- 
ard, to  foreclose  a  materialman's  lien. 

The  parties  will  be  referred  to  as  they 
appeared  in  the  trial  court. 

The  facts,  so  far  as  necessary  to  the  deter- 
mination of  the  questions  raised  on  appeal, 
are:  That  the  defendants  Eva  A.  Ralls 
and  J.  G.  Ralls  were  husband  and  wife,  and 
occupied  lot  3  of  block  26  in  the  city  of 
Atoka  as  their  homestead;  that  the  title 
of  the  lot  was  in  the  wife,  Eva  A.  Ralls; 
that  she  entered  into  a  contract  with  the  de- 
fendant E.  W.  Steward  to  construct  and 
erect  a  building  upon  said  lot,  the  husband, 
J.  G.  Ralls,  not  joining  with  her  in  said 
contract.  The  plaintifT  lumber  company  fur- 
nished the  material  to  the  said  Steward 
for  the  construction  of  said  building.  The 
plaintiff  in  due  time  filed  its  materialman's 
lien  and  served  notice  thereof  upon  the  de- 
fendant, Eva  A.  Ralls,  but  did  not  serve 
notice  thereof  upon  her  husband,  J.  G. 
Ralls,  the  amount  of  the  lien  claim  being 
$1,192.65.  There  was  a  trial  by  the  court 
and  jury  in  said  cause  and  a  verdict  and 


judgment  for  the  plaintiff  in  the  amount 
claimed  and  judgment  for  the  foreclosure 
of  the  materialman's  lien,  from  which  judg- 
ment the  defendants  appeal. 

The  contentions  urged  by  the  defendants 
on  appeal  which  merit  consideration  are  as 
follows:  First,  that  t^ere  can  be  no  lien 
for  material  furnished  for  making  improve- 
ments upon  a  homestead;  second,  that 
where  persons  are  occupying  premises  as  a 
homestead,  the  title  of  which  is  in  the  wife^ 
a  lien  for  material  which  is  used  in  making 
improvements  on  said  property  cannot  be 
created  unless  the  husband  joins  in  the  con- 
tract therefor;  third,  that  the  notice  of 
filing  the  lien  claim  must  be  served  on  both 
the  husband  and  wife;  and,  fourth,  that 
under  the  laws  of  the  state  ai  OklahcHna, 
where  by  conti-act  the  contractor  agreea 
with  the  owner  to  furnish  all  the  material 
and  labor,  the  person  who  furnishes  mate- 
rial under  contract  with  the  contractor 
has  no  lien  upon  the  premises  on  which  the 
material  was  used  in  making  improvement8. 

Section   2,   art.    12,   of   the   Constitution 
of  tlie  state  protects  the  homestead  of  the 
family  from  forced  sale  for  the  payment  of 
debts,  "except  for  the  purchase  money  there- 
for or  a  part  of  such  purchase  money,  the 
taxes  due  thereon,  or  for  work  and  material 
used  in  constructing  improvements  thereon/' 
and    in    foreclosures   to   satisfy    mortga^i^s 
joined  in  by  both  husband  and  wife.     The 
statute    exempting    the     homestead     from 
forced  sale  is  practically  identical  with  the 
provision  of  the  Constitution.     The  claim 
of  the  plaintiff,  being  for  material  furnished 
to   be    used    in    constructing   improvements 
upon  the  homestead,  falls  squarely  within 
the   provision   of   the   Conatitution   except- 
ing such  claims  from  the  homestead  exemp- 
tion.    Under  this  provision  it  seems  to  be 
that  there  could  be  no  reason  in  the  con- 
tention that  the  homestead   is  not  subject 
to  the  satisfaction  of  the  claim  for  the  ma- 
terial  furnished   by  the  plaintiff;   but  the 
defendants  claim  that  the  materialman  has 
no  lien  upon  the  homestead,  granting  that 
the  same  is  not  exempted  from  sale  for  the 
debt  created   for  material  furnished  to  1m» 
used  in  constructing  improvements  thereon. 
Wliile  we  have  no  cases  of  this  court  decid- 
ing this  particular  phas<*  of  the  case,  it  seems 
that  from  the  principles  laid  down  in  case^ 
construing  analogous  questions  in  regard  to 
the  homestead  exemptions,  that  it  may  be 
justly  drawn  from  such  principles  that  the 
homestead,     not     being     exempt  for     such 
claims,  is  subject  to  such  claims,  and  the 
same  remedies  may  be  pursued  in  enforchig 
such  claims  as  if  there  were  no  homestead 
exemption.      Atlas    Supply    Co.    v.    Blake, 
51  Okla.  778,  152  Pac.  601;  Nichols  v.  Over- 
acker,  16  Kan.  54. 
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In  the  case  of  Kichols  v.  Overaoker, 
the  supreme  court  of  Kansas  held,  in  con* 
struing  the  prorision  relative  to  homestead 
exi'mptions  of  the  Constitution  of  that  state 
similar  to  the  provision  in  the  Constitution 
of  this  state,  that  the  enforcement  of  the 
obligations  againat  the  homestead  which 
are  within  the  exceptions  of  the  provision 
protecting  the  homestead  against  forced 
sale  are  governed  by  the  same  rules  as  if 
there  were  no  homestead  exemptions. 

Under  the  principles  announced  in  the 
foregoing  cases,  and  from  the  general  prin- 
ciples of  law,  the  only  i-easonable  construc- 
tion that  can  be  placed  upon  the  Constitu- 
tion and  statute  is  that  the  person  who 
furnished  the  material  to  be  used  in  mak- 
ing improvements  upon  the  homestead  has 
all  the  rights  and  remedies  in  the  enforce- 
ment of  his  claim  as  if  there  were  no  home- 
Htead  exemptions,  and  has  the  right  to  per- 
fect his  lien  for  material  furnished  and 
foreclose  the  same  against  the  homestead 
just  as  he  would  against  property  that  was 
not  need  and  occupied  as  a  homestead. 

The  defendants  contend  that  there  could 
be  no  lien  created  in  favor  of  the  material- 
man unless  the  contract  for  the  improve- 
ments waa  joined  in  by  both  the  husband 
and  the  wife.  It  has  been  uniformly  held 
by  all  the  courts  that  a  mortgage  given  by 
the  spouse  in  whose  name  the  title  stands 
to  secure  the  payment  of  the  purchase  is 
valid  without  the  joining  of  the  other 
spouse.  There  is  no  reason  why  th^  same 
principle  should  not  apply  to  obligations 
for  material  furnished.  The  improvements 
which  are  created  out  of  material  furnished 


beoome  as  much  a  part  of  the  homestead  an 
the  realty,  and  therefore  the  material  fur- 
I  nished  is  a  factor  in  creating  the  home- 
!  stead,  by  rendering  it  inhabitable.  Hence 
the  rights  and  remedies  of  the  materialman 
are  not  inferior,  in  the  enforcement  of  his 
claim  for  material  furnished,  to  the  rights 
and  remedies  of  the  vendor  in  enforcing  pay- 
ment of  the  purchase  price. 

And,  further  applying  the  principle  an- 
nounced above,  that  remedies  for  the  en- 
forcement of  obligations  which  come  within 
the  exceptions  of  the  provision  of  the  law 
protecting  the  homestead  against  forced 
sale  an?  the  same  in  regard  to  other  prop- 
erty, it  is  clear  that  the  husband's  joining 
in  the  contract  for  the  improvements  was 
not  necessary.  And  the  same  reasons  just 
stated  answer  the  contention  of  the  defend- 
ants that  notice  of  the  lien  should  be  served 
upon  the  husband. 

The  contention  of  the  defendants  that  the 
subcontractor,  or  the  person  who  furnished 
the  material  under  contract  with  the  con- 
tractor, cannot  have  a  lien  upon  the  premises 
on  which  the  improvements  are  made  is 
answered  fully  by  §  3804,  Rev.  Laws  1010, 
I  which  expressly  gives  persons  furnishing 
materials  under  a  subcontract  with  the  con- 
tractors liens  upon  the  premises  on  which 
such  materials  are  used  in  constructing  im- 
provements. 

Therefore  the  judgment  of  the  trial  court 
should  be  affirmed. 

Per  Cnriam: 

Adopted  in  whole. 


Annotation — Homestead  as  subject  of  mechanics'  lien. 


T.  Mntroductary,  1066, 
II.  General  ruleSf  1066, 
III.  Formal  reqaiMtes,  1069. 

I.  Introductory. 

The  present  note  is  confined  to  a  dis- 
cussion of  the  question  whether  a  home- 
stead is  subject  to  a  mechanics'  or  ma- 
terialman's  lien,  which  may  be  obtained 
by  the  meefaanic  or  materialman  taking 
certain  steps  prescribed  by  statute.    Un- 


der the  statutes  and  practice  in  somts 
jurisdictions,  what  is  denominated  a  me- 
chanics' or  laborer's  Hen  is  created  by 
express  agreement  of  the  parties  that 
there  shall  be  a  lien.  This  note  does 
not  deal  in  general  with  liens  thus  cre- 
ated  by  agreement   of   the   parties.^ 

Whether  a  homestead  is  exempted 
after  sale  is  not  considered. 

The  note  does  not  in  general  deal 
with  the  power  of  the  legislature  to  ex- 
cept from  the  exemption  of  a  homestead 


1  It  has  been  stated  to  be  well  settled  in 
Minnesota  that  a  homestead  cannot  be 
made  subject  to  a  lien  in  the  absence  of  an 
agreement  between  the  parties  creating  one. 
Meyer  v.  Berlandi  (1888)  39  Minn.  438,  I 
LaIa.  777,  12  Am.  St.  Rep.  6G3,  40  N.  W. 
ol3.  Some  earlier  Minnesota  cases  are 
cited  as  authority  lor  this  statement.  The 
absence  of  an  agreement  for  a  lien  is  em- 
phasized in  Ck>leman  v.  Ballandi   (1875)   22 
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Minn.  144,  one  of  the  cases  cited,  followed 
in  Keller  v.  Struck  (1884)  31  Minn.  446, 
18  N.  W.  280.  In  Cogel  v.  Mickow  (1866) 
11  Minn.  476,  Gil.  354,  the  third  case  cited, 
it  is  held  that  the  purchase  of  materials  to 
be  used  in  the  erection  or  repairing  of  a 
house  on  land  claimed  and  occupied  as  a 
homestead  cannot  be  considered  as  a  waiver 
of  the  homestead  right,  secured  by  statute. 
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debts  due  to   mechanics   and   material- 
men.* 

Many  questions  of  interest  in  this.  con> 
uection  have  already  been  discussed  in 
the  notes  in  this  series  of  reports.' 

//.  OenenU  rulea. 

The  rig^t  to  a  mechanics'  lien  upon  a 
homestead  is  governed  almost  exclusive- 
ly by  a  statutory  or  constitutional  pro- 
visions, or  both.    The  contemporary  con- 


stitutional and  statutory  provisions 
should  therefore  be  consulted  in  any  in- 
vestigation of  this  question.^  Where 
there  is  a  general  exemption  of  home- 
steads in  order  that  the  homestead  be 
subject  to  a  mechanics'  or  materialman's 
lieB'  there  must  be  some  prevision  taking 
such  liens  out  of  the  general  exemption; 
in  the  ahsenee  of  such  a  provision  the 
homestead  ia  not  subject  to  the  lien.* 
Some  constitutions  expressly  provide 


•  In  Volker-Scowcroft  Lumber  Co.  v. 
^•allce  (1907)  32  Utah,  74,  125  Am.  St.  Rep. 
828,  88  Pac.  896,  it  is  held  that  the  legis- 
lature cannot  make  a  homestead  subject  to 
execution  in  satisfaction  ol  judgments  ob- 
tained on  debts  secured  by  mechanics'  or 
laborers'  liens  where  the  Constitution  re- 
quires that  the  legislature  shall  provide  by 
law  for  the  selection  and  exemption  of  a 
homestead  from  sale  on  execution. 

The  question  as  to  mechanics'  liens  upon 
buildings  distinct  from  the  land  is  discussed 
in  the  note  to  Zabriskie  v.  Greater  America 
Exposition  Co.  62  L.R.A.  369,  and  supple- 
ment thereto  to  the-  case  of  Cutler  v.  KeUer, 
L.RJ^.1917C,  1119.  In  that  note  the  ques- 
tion as  to  the  right  to  a  mechanics'  lien 
upon  a  building  erected  upon  a  homestead 
is  discussed,  and  reference  is  there  made 
for  that  phase  of  the  question  now  under 
discussimi. 

'As  to  liability  of  a  homestead  to  as- 
sessment or  lien  for  local  improvements,  see 
note  to  Patterson  v.  Wallace,  L.R.A.1915E, 
662. 

As  to  right  to  mechanics'  lien  as  affected 
by    the   acquisition   of   a   homestead   right 
after   the   making   of   a   contract   or   com- 
mencement of  the  work,  see  note  to  Evans 
.V.  Jensen,  L.R.A.1918B,  818. 

The  general  question  of  mechanics'  liens 
on  public  property  is  discussed  in  notes  to 
First  Nat.  Bank  v.  Malheur  Couaty,  35 
L.R.A.  141;  National  Fireproofing  Co.  v. 
Huntington,  20  L.R.A.(N.S.)  261;  Hutchin- 
son v.  Krueger,  41  L.RA.(N.S.)  315. 

Other  analogous  annotations  may  be 
found  by  consultinig  L.R.A.  Indexes  under 
titles  "Mechanics'  Liens"  and  "Homestead." 

4  It  has  been  held,  without  any  reference 
to  the  form  of  statute  or  constitutional 
provision,  that  the  lien  of  the  materialman 
does  not  extend  to  the  homestead  as  a 
whole,  but  is  restricted  to  the  building  con- 
structed or  repaired  on  the  lot,  not  exceed- 
ing one  acre,  on  which  the  structure  stands. 
People's  Independent  Rice  Mill  Co.  v.  Be- 
noit  (1906)   117  La.  999,  42  So.  480. 

A  homestead  was,  according  to  the  court 
in  Darling  v.  Neumeister  (1898)  99  Wis. 
426,  75  N.  W.  175,  by  statute  made  subject 
to  sale  for  mechanics'  liens. 

»In  McPhee  v.  O'Rourke  (1887)  10  Colo. 
301,  3  Am.  St.  Rep.  579,  15  Pac.  420,  an  act 
providing  for  the  designation  of  a  home- 
stead, and  exempting  it  generally  from 
debts,  contracts,  and  civil  obligations,  is 
held  to  operate  as  against  a  creditor  for 
material   used    in    improvements    upon    the 
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property  before  it  was  designated  as  a 
hom^tead,  there  being  no  proviso  in  the 
statute  against  such  operation,  liie  court 
observed,  however,  that  "by  failing  to  take 
the  steps  necessary  to  secure  a  lien  upon 
the  premises,  under  the  provisions  of  our 
Mechanics'  Lien  Act,  the  right  to  subject 
the  premises  to  such  debt  was  lost.*' 

Cogel  V.  Mickow  (1866)  11  Minn.  475, 
Oil.  354,  holding  a  homestead  not  subject  to 
a  mechanics'  lien,  under  a  constitutional 
provision  that  *'a  reasonable  amount  of 
property  shall  be  exempt  from  seizure  or 
sale  for  the  payment  of  any  debt  or  liabil- 
ity; the  amount  of  such  exemption  shall  be 
determined  by  law." 

This  case  was  followed  in  Coleman  v. 
Ballandi  (1875)  22  Minn.  144,  notwith- 
standing an  amendment  to  the  Homestead 
Exemption  Act  providing  that  the  home- 
stead exemption  "staaU  not  extend  to  any 
contract  for  a  lien,  or  upon  which  a  lien 
would  arise  under  the  lien  laws  of  this 
state,  for  work  done  or  material  furnished 
in  the  erection  or  repair  of  a  dwelling 
house,  or  other  building  on  said  land.** 

Coleman  v.  Ballandi  is  followed  in  Keller 
V.  Struck  (1884)  31  Mian.  446,  18  N.  W. 
280. 

In  denying  the  right  to  a  meohanics'  lien 
upon  a  homestead,  the  court  in  Davis  v. 
Low  (1913)  66  Or.  599,  135  Pac.  314,  states 
that  if  the  homestead  laws  "contained  no 
exception  in  favor  of  debts  created  in 
making  improvements,  the  court  can  make 
none,  and  the  homestead  is  liable  only  for 
such  a  lien  when  the  exemption  is  waived 
in  favor  of  it,  which  must  be  by  the  signa- 
ture of  the  husband  and  wife  to  the  con- 
tract." 

Failihee  v.  Wittmayer  (1897)  9  S.  D. 
479,  70  N.  W,  642,  holding  that  an  amend- 
ment to  the  general  Exemption  Law  ex- 
empting the  homestead  modified  an  existing 
provision  of  the  Homestead  Law  making 
the  homestead  subject  to  mechanics'  liens. 

So  the  following  eases  hold  that  a  home- 
stead is  not  subject  to  a  mechanics'  lien: 
Morgan  v.  Beuthein  (1898)  10  S.  D.  650,  75 
X.  W.  204,  66  Am.  St.  Rep.  733  (holding  the 
homestead  exempt  after  sale  thereof) ;  L. 
ij&mb  Lumber  Co.  v.  Roberts  (1909)  23  S.  D. 
191.  121  N.  W.  93:  HolHster  v.  Sweet  (1913) 
32  S.  D.  141,  142  y.  W.  255;  Floete  Lumber 
Co.  V.  Hodges  (1913)  32  S.  D.  .567.  148  K.  W. 
949. 

See  Volker-Scowcroft  Lumber  Go.  v. 
Vance  (1907)  32  Utah,  74,  125  Am.  St.  Rep. 
828,  88  Pac.  896,  supra,  note  2. 
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that  the  provision  exempting  a  home- 
stead shall  not  be  so  construed  as  to 
prevent  a  mechanics'  lien  for  work  done 
on  the  premises.  To  this  constitntional 
exception  from  the  homestead  exemp- 
tion of  claims  for  work  done  on  the 
premises  some  statutes  add  an  excep- 
tion for  '^materials  furnished.''  Under 
such  a  constitutional  and  statutory  pro- 
vision the  homestead  has  been  held  sub- 
ject to  a  mechanics'  lien  for  labor  and 
materials  furnished  for  improvements 
thereon.®  This  is  true  whether  the  lien 
is  created  by  contract  or  arises  under 
the  Laen  Laws.^ 

A  homestead  has  been  held  subject 
to  a  mechanics'  lien  under  a  constitu- 
tional provision  exempting  the  home- 
stead from  forced  sale  except  in  satis- 
faction of  claims  for  work  and  matierial 
used  in  constructing  improvements 
thereon.*    An  execution  on  a  judgment 


obtained  for  the  purchase  price  of  prop- 
erty placed  on  the  land  so  as  to  become 
a  part  thereof  may  be  levied  on  the 
homestead,*  under  such  a  provision. 

The  argument  was  advanced  in  Ralls 
V.  Catlor  Lumber  Co.  ante,  1053,  that, 
although  the  homestead  was  not  exempt- 
ed from  a  sale  in  satisfaction  of  a  claim 
for  materials  furnished  for  improve- 
ments thereon,  yet  there  was  no  lien 
thereon.  The  validity  of  the  argument 
was  denied. 

A  homestead  has  also  been  held  sub- 
ject to  a  mechanics'  lien  under  a  consti- 
tutional or  statutory  provision  that  no 
property  shall  be  exempt  from  sale  for 
the  payment  of  obligations  contracted 
for  the  erection  of  improvements  there- 
on.^® The  homestead  has  also  been  held 
subject  to  the  lien  of  a  judgment  upon 
a  claim  for  improvements  erected  upon 
the   proper ty,^^   under   such   provisions. 


e  Tyler  v.  Jewett  (1887)  82  Ala.  93,  2 
So.  905.  See  text  to  Cummings  v.  Blood- 
worth  (1882)  87  N.  C.  83,  infra,  note  15. 

•y  Tyler  v.  Jewett  (Ala.)  supra,  refusing 
to  cancel  a  mortgage  given  for  work  and 
materials  furnished  for  a  dwelling  place  on 
the  homestead.  McAnally  v.  Hawkins  Lum- 
ber Co.  (1895)  109  Ala.  397,  19  So.  417. 

« Murray  v.  Rapley  (1876)  30  Ark.  568 
(owner  had  given  a  writing  acknowledging 
the  services  and  materials  furnished  and 
the  creation  of  a  lien  therefor.  The  court 
states  that  the  statutory  lien  was  good 
independently  of  the  contractual  one) ;  Gul- 
ledgc  V.  Preddy  (1877)  32  Ark.  433;  An- 
derson V.  Seamans  (1887)  49  Ark.  475,  5 
S.  W.  799. 

Allen  V.  Harley  (1872)  3  S.  C.  412. 

•  Atlas  Supply  Co.  v.  Blake  (1916)  51 
Okla.  778,  152  Pac.  601  (engine  and  pump 
sold  to  owner  of  homestead  and  afUxed  to 
the  land  so  as  to  become  a  part  thereof). 
See  provision  relating  to  lien  in  Ralls  v. 
Caylob  Lumbeb  Co.  ante,  1053. 

See  text  to  notes  11  and  12. 

10  Thompson  v.  Wickersham  (1877)  9 
Baxt.  (Tenn.)  216,  lien  given  for  materials 
— act  exempting  homestead  excepted  debts 
legally  incurred  ^'for  improvements  made 
thereon." 

"Hurd  V.  Hixon  (1882)  27  Kan.  722, 
holding  that  a  homestead  is  subject  to  the 
lien  of  a  judgment  upon  a  note  given  by  the 
homesteader  to  the  payee  for  the  erection 
of  improvements  on  the  homestead.  In  this 
case  the  lien  of  such  judgment  is  held  en- 
forceable against  the  land  after  it  passes 
into  the  hands  of  a  purchaser,  the  court 
stating  that  the  purchaser  takes  the  land 
with  knowledge  of  the  judgment  against  it, 
and  is  bound  at  his  peril  to  ascertain 
whether  such  judgment  was  rendered  upon 
an  obligation  for  the  purchase  money  or 
for  the  erection  of  improvements  thereon. 
This  is  true  although  the  note  on  which  the 
judgment  was  rendered  does  not  show  upon 
its  face  the  consideration  therefor. 


In  Kansas  Lumber  Co.  v.  Jones  (1884) 
32  Kan.  195,  4  Pac.  74,  a  lien  for  building 
materials  purchased  to  erect  a  house  upon 
government  land  occupied  by  the  purchaser 
as  a  homestead,  under  the  United  States 
Homestead  Act,  was  held  not  enforceable 
where  the  house  was  built  upon  a  solid 
stone  foundation  and  was  permanently 
attached  to  the  soil,  and,  at  the  time  the 
lumber  and  building  materials  were  pur- 
chased, and  at  the  time  the  action  was 
commenced,  the  title  to  the  land  was  still 
in  the  United  States,  the  patent  for  the 
land  not  having  been  issued,  and  the  per- 
son not  being  yet  entitled  to  any  patent. 
The  court  stated  that  defendant's  house 
was  undoubtedly  a  part  of  the  real  estate 
upon  which  it  was  constructed,  and  under 
the  United  States  statute  relating  to  home- 
stead settlements  no  lien  could  attach 
thereto. 

But  in  Wichita  Acetylene  Mfg.  Co.  v. 
Haughton  (1916)  97  Kan.  528,  155  Pac. 
1078,  it  was  held  that  a  homestead  may  not 
be  sold  to  satisfy  a  judgment  for  materials 
furnished  for  its  improvement  unless  they 
were  actually  used  for  that  purpose. 

Whether  materials  furnished  for  a  struc- 
ture but  not  actually  used  therein  form 
a  basis  for  a  mechanics'  lien  is  discussed 
in  the  notes  to  Pittsburgh  Plate  Glass  Co. 
V.  Leary,  31  L.R.A.(N.S.)  746,  and  Mc- 
Caull-Webster  Elevator  Co.  v.  Adams,  ante, 
1041. 

In  the  Kansas  Loan  &  T.  Co.  v.  Phelps 
&  B.  Windmill  Co.  (1898)  7  Kan.  App.  469, 
64  Pac.  136,  a  judgment  rendered  upon  the 
foreclosure  of  a  mechanics'  lien  against  a 
homestead  was  held  not  void  because  the 
wife  of  the  defendant  was  not  a  party  to 
the  judgment. 

Miller  v.  Brown  (1883)  11  Lea  (Tenn.) 
155.  The  court  states:  "The  lien  of  the 
mechanic  may  be  lost,  but  the  debt  for 
the  improvement  Remains." 

See  text  to  notes  9  and  12. 
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Other  provisions  make  property,  ex- 
empt generally  as  a  homestead,  subject 
to  seizure  and  sale  for  any  debts  in- 
curred for  work  done  or  materials  fur- 
nished in  improvements  thereon.  Under 
such  a  provision  it  has  been  held  that  a 
materialman  is  not  limited  to  obtaining 
a  lien  upon  the  premises  and  enforcing 
it  as  provided  in  the  Mechanics'  Lien 
Statute,  but  he  may  obtain  a  general 
judgment  on  his  debt  and  enforce  it  by 
levying  execution  upon  the  homestead.** 

Whether  there  may  be  a  lien  for  ma- 
terials under  a  provision  subjecting  the 
homestead  to  mechanics'  and  laborers' 
liens  is  a  question  upon  which  the  courts 
are  not  in  accord.  It  has  been  held 
that  a  provision  making  the  homestead 
subject  to  execution  or  forced  sale  in 
satisfaction  of  judgments  obtained  "on 
debts  secured  by  mechanics,'  laborer's, 
or  vendor's  lien  upon  the  premises"  does 
not  subject  the  homestead  to  a  lien  for 
materials.^*  This  is  held,  although  the 
statute  relating  to  "liens  of  mechanics 
and  others  upon  real  property"  gives  a 
lien  to  those  furnishing  materials.  The 
court  stated  that  the  provision  subject- 
ing the  homestead  to  the  payment  of 
certain  claims  does  not  provide  that  it 
shall  be  subject  to  all  the  liens  author- 
ized to  be  created  under  the  statute  re- 
lating to  mechanics'  liens.  ^^  It  has  been 
held  that  the  legislature  has  no  power 
to  give  a  lien  for  materials  used  in  im- 


proving a  homestead  where  the  Consti- 
tution exempts  homesteads,  but  provides 
for  "a  laborer's  lien  for  work  done  and 
performed  for  the  person  claiming  such 
exemption,  or  a  mechanics'  lien  for  work 
done  on  the  premises." "  The  court 
states  that  "if  it  had  been  the  intention 
of  the  framers  of  that  instrument  [the 
Constitution]  to  make  the  lien  for  ma- 
terials furnished  an  exception  to  the  gen- 
eral exemption  of  the  homestead  from 
execution,  etc.,  they  would  have  so  de- 
clared in  language  as  explicit  as  that 
used  in  reference  to  the  exceptions  men- 
tioned; but  as  they  did  not  do  so^  the 
conclusion  is  that  they  did  not  intend 
to  allow  any  other  exceptions  than  those 
expressly  designated." 

On  the  contrary,  it  is  the  view  of 
other  cases  that  such  a  provision  mak- 
ing a  homestead  subject  to  laborers'  or 
mechanics'  liens  must  be  interpreted  in 
the  light  of  the  provisions  of  the  gen- 
eral Mechanics'  Lien  Statute.  Where 
that  provides  for  a  lien  for  materials, 
it  has  been  held,  under  a  statutory  pro- 
vision that  the  general  exemption  of 
homesteads  from  forced  sale  on  execu- 
tion or  other  final  process  "shall  not 
affect  any  laborer's  or  mechanics'  lien," 
that  one  who  furnishes  materials  has  a 
lien  for  the  materials  furnished  by  him, 
although  he  did  not  perform  any  labor 
thereon."  "We  are  satisfied,"  says  the 
Montana  court,"  "that,  in  providing  that 


UNickerson  v.  Crawford  (1898)  74 
Minn.  366,  73  Am.  St.  Rep.  354,  77  N.  W. 
292. 

And  see  cases  cited  in  notes  9  and  11, 
supra. 

18  Richards  v.  Shear  (1886)  70  CaL  187, 
11  Pac.  607,  holding  that  one  who  fur- 
nished materials  for  the  construction  of  a 
building  on  real  property,  after  it  had 
been  impressed  with  a  homestead,  could 
not  obtain  a  lien  thereon  for  the  materials 
furnished.  In  denying  the  riglit  the  court 
said:  ** Where  the  legislature  has  under- 
taken to  deal  with  the  subject,  and  has 
declared  from  what  the  homestead  shall  be 
exempt,  and  with  what  it  shall  be  charged, 
it  only  remains  for  the  court  to  give  effect 
to  its  provision.  Admittedly,  the  language 
of  the  section  of  the  Code  specifying  in 
what  instances  the  homestead  shall  be 
subject  to  execution  and  forced  sale  does 
not   include  the  liens  of  materialmen." 

Walsh  V.  McMenomy  (1887)  74  CaL 
356,  16  Pac.  17. 

Since  the  decision  in  Richards  v.  Shear 
(CaL)  supra,  the  legislature  has  amended 
the  act  to  include  "contractors,  subcon- 
tractors, artisans,  architects,  builders,  la- 
borers of  every  class,  and  materialmen." 
Lee  V.  Murphy  (1897)  119  CaL  364,  51  Pac. 
549. 

14  Richards  v.  Shear  (CaL)  supra. 
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"Cumming  v.  Bloodworth  (1882)  87 
N.  C.  83.  But  see  Broyhill  v.  Gaither 
(1896)  119  N.  C.  443,  26  S.  E.  31,  infra, 
>See  text  to  Tyler  v.  Jewett  (1887)  82  Ala. 
93,  2  So.  905,  supra,  note  6. 

l«  Bonner  v.  Minnier  (1893)  13  Mont. 
269,  40  Am.  St.  Rep.  441,  34  Pac.  30. 

The  opinion  with  reference  to  this  sub- 
ject in  Phelps  &  B.  Windmill  Co.  v.  Shav 
(1891)  32  Neb.  19,  48  N.  W.  896,  is  very 
brief.  In  that  case  an  action  was  brought 
to  foreclose  a  mechanics'  lien  for  a  wind- 
mill, pump,  tank,  etc.  The  court  sets  out 
the  general  mechanics'  lien  statute,  which 
provides  that  any  person  who  shall  per- 
form any  labor,  or  furnish  any  material 
or  machinery  or  fixtures,  for  the  erection, 
reparation,  or  removal  of  any  house,  mill, 
manufactory,  or  building  by  virtue  of  a 
contract  or  agreement  with  the  owner 
thereof  or  his  agent  shall  have  a  lien  to 
secure  the  payment  of  the  same.  The 
statute  relating  to  exemptions  is  then  set 
out,  and  appears  to  provide  that  the  home- 
stead is  subject  to  execution  or  forced  sale 
in  satisfaction  of  judgment  obtained  on 
debts  secured  by  mechanics,*  laborers,'  or 
vendors'  liens  upon  the  premises.  The 
court  then  states  that  this  section  makes 
the  homestead  liable  for  a  mechanics'  lien. 

17  Bonner  v.  Minnier   (Mont.)   supra. 
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such  exemption  shall  not  affect  any  la- 
borer's or  mechanics'  lien,  the  legislature 
referred  to  the  lien  for  material  and 
labor  provided  for  by  the  statutes  of  this 
state,  commonly  mentioned  as  the  'Me- 
chanics' Lien  Law.' " 

Where  a  lien  for  materials  is  claimed 
by  one  who  has  also  performed  labor  on 
the  homestead,  his  right  to  a  lien  for 
the  materials  has  been  sustained  under 
such  provisions, ^^  especially  where  the 
labor  was  performed  upon  the  materials 
furnished  and  it  is  impossible  to  separ- 
ate the  value  of  one  from  that  of  the 
other. ^®  The  North  Carolina  court,*^  in 
sustaining  a  lien  for  materials  and  labor 
in  favor  of  one  who  had  contracted  to 
furnish  the  material  and  build  a  house 
for  the  owner  upon  a  homestead,  states: 
''The  plaintiff,  having  built  a  house  for 
the  defendant,  was  entitled  to  his  me- 
chanics' lien  therefor,  not  merely  for 
the  value  of  the  labor  expended,  but  for 
the  contract  price  of  the  house,  .  .  . 
which  lien  is  superior  to  the  homestead. 
.  .  .  When  the  contractor  undertakes 
to  put  up  a  building  and  complete  the 
same  the  contract  is  indivisible,  and  his 
'mechanics'  lien'  embraces  the  entire  out- 
lay, whether  in  labor  or  material,  being 
for  'work  done  on  the  premises,'  that 
is,  for  betterment  on  it.  The  'laborer's 
lien'  is  solely  for  labor  performed.  The 
mechanics'  lien  is  broader  and  includes 
the  'work  done,'  that  is,  the  'building 
built,'  or  superstructure  placed  on  the 
premises.  .  .  .  It  is  otherwise  when 
there  is  simply  material  furnished,  which 
the  ownet  places  upon  the  building  either 
himself  or  employing  others.     The  'ma- 


terial lien'  is  by  virtue  of  the  statute 
only,  and  does  not  come  under  the  con- 
stitutional priority  given  to  the  'me- 
chanics' lien  for  work  done  on  the  prem- 
ises' over  the  homestead  exemption." 

Where  a  general  indebtedness  is  united 
and  coinmingled  with  a  claim  for  work 
and  labor  which  might  be  enforced 
against  a  homestead  and  a  general  judg- 
ment obtained  for  the  whole,  it  has  been 
held  that  the  judgment  cannot  be  en- 
forced  against  the  homestead .« 

III.  Formal  requisites. 

The  statutes  relating  to  mechanics' 
liens  generally  prescribe  certain  con- 
ditions for  obtaining  the  lien.  Such  liens 
being  purely  statutory,  there  is  no  in- 
tendment in  their  favor  and  they  must 
show  upon  their  face  all  the  statutory 
requisites  to  their  validity.**  These 
statutory  requisites  apply  in  general  to 
liens  sought  to  be  obtained  on  home- 
steads as  well  as  those  sought  upon  prop- 
erty generally,  and  cannot  be  adequately 
discussed  in  a  note  limited  to  liens  upon 
homesteads.  Therefore  no  exhaustive 
discussion  of  these  requisites  is  at- 
tempted herein,  but  a  few  of  those  most 
distinctive  to  homesteads  are  discussed, 
with  the  holdings  thereon,  as  appears- 
from  cases  involving  attempts  to  secure 
liens  upon  homesteads. 

A  very  common  requisite  is  that  the 
contract  for  the  improvement  shall  be  in 
writing.  Under  such  a  statutory  provi- 
sion one  who  has  improved  a  homestead 
under  an  oral  contract  is  not  entitled 
to  a  mechanics'  lien  thereon.*®  It  has 
been  held,  under  such   a  provision  re- 


iSMerrigan  v.  English  (1889)  9  Mont. 
113,  5  LR.A.  837,  22  Pac.  454;  Broyhill  v. 
Gaither  (1896)  119  N.  C.  443,  26  S.  E.  31. 

19  Mcrrigan  v.  English  (Mont.)  supra, 
holding  that  a  plasterer  who  had  furnished 
plaster  and  cement  and  a  mantel,  and  had 
placed  the  same  in  a  building,  was  entitled 
to  a  lion  therefor,  since  the  material  was 
the  object  of  the  labor  for  which  he  claimed 
his  lien,  and  it  would  be  impossible  to  sep- 
arate the  value  of  the  labor  from  the  value 
of  the  material. 

«0  Broyhill  v.  Gaither  (N.  C.)  supra.  See 
Bupra  for  constitutional  and  statutory  pro- 
visions. 

This  case  was  followed  in  Isler  v.  Dixon 
(1906)  140  N.  C.  529,  53  S.  E.  348,  and  a 
lien  given  superior  to  the  homestead  in 
favor  of  one  who  had  erected  gutters, 
down  spouts,  outlets,  etc.,  for  a  house,  the 
court  stating  that  the  building  of  the  gut- 
ters, down  spouts,  outlets,  etc.,  and  fur- 
nishing the  material  were  all  in  the  same 
contract,  which  was  entire  and  indivisible. 

«iLewton  v.  Hower  (1882)  18  Fla.  872, 
holding  that  a  general  judgment  obtained 

L.R.A.1918D. 


"for  work  and  labor  and  money  expended 
in  improving"  homestead  land  is  not  en- 
forceable against  the  homestead  under  the 
constitutional  provision  exempting  the 
homestead  "from  forced  sale  under  any 
process  of  law,"  except  "for  taxes  or  for 
the  payment  of  obligations  contracted  for 
the  purchase  of  the  premises,  and  for  the 
erection  of  improvements  thereon,  or  for 
house,  field,  or  other  labor  performed  on 
the  same." 

«« 18  R.  C.  L.  p.  926,  §  57. 

S8  Mills  V.  Hobbs  (1889)  76  Mich.  122,  42 
N.  W.  1084. 

In  Lamont  v.  LeFevre  (1893)  96  Mich. 
175,  55  N.  W.  687,  a  homestead  was  held 
not  subject  to  a  mechanics'  lien,  without 
any  reference  to  statute  or  constitutional 
provision,  or  whether  or  not  the  contract 
was  in  writing.  The  property  which  ex- 
ceeded the  amount  of  the  homestead  ex- 
emption and  which  could  not  be  divided 
was  sold,  the  court  stating  that  a  sale 
affords  the  only  means  of  reaching  the 
excess. 

It  was  admitted  in  Hammond  v.  Wells 
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quiring  the  contract  to  be  signed  by  the 
wife,  in  case  there  is  a  wife,  that  no 
mechanics'  lien  can  attach  to  a  home- 
stead where  the  contract  for  the  im- 
provement is  not  signed  by  the  wife, 
although  the  wife  knew  of  the  improve- 
ment and  of  the  contract  therefor  which 
was  signed  by  the  husband.^  But  it  has 
been  held  under  the  Michigan  Consti- 
tution, which  fixes  the  value  of  a  home- 
stead at  a  certain  sum,  that  a  mechanics' 
lien  attaches  to  the  value  of  the  home- 
stead over  and  above  this  sum,  although 
the  contract  for  the  improvement  is  not 
in  writing  signed  by  the  wife.** 

The  homestead  is  superior  to  the  me- 
chanics' lien  under  some  statutes,  un- 
less there  is  a  release  or  waiver  of  the 
homestead  in  writing,  signed  by  the 
homestead  owner  and  his  wife,  and  ac- 
knowledged and  recorded  in  the  same 
manner  as  conveyances  of  real  estate. 
If  this  provision  is  not  complied  with 


homestead  is  superior  to  the  lien.** 
Other  provisions  make  the  homestead 
subject  to  a  mechanics'  lien  "only  when 
the  work  and  material  are  contracted 
for  in  writing,  with  the  consent  of  the 
wife  given  in  the  same  manner  as  is  re- 
quired in  making  a  sale  and  conveyance 
of  the  homestead."  In  the  absence  of  a 
writing*'  or  an  acknowledgment ■■  by 
the  wife  there  can  be  no  lien.  For  any 
improvements  erected  after  the  acknowl- 
edgment by  the  wife  a  lien  may  exist.** 
Some  statutes  apparently  require  a 
contract  for  a  lien  in  order  to  charge 
the  homestead;  no  lien  can  be  acquired 
upon  the  homestead  in  the  absence  of 
a  compliance  with  the  statute.**  It  has 
been  held  that  husband  and  wife  ma}^ 
in  the  statutory  method  place  a  me- 
chanics' lien  upon  their  homestead  for 
improvements  thereon  and  after  such 
lien  has  attached  may  agree  to  its  con- 
tinuance beyond  the  time  the  same  could 


(1880)  45  Mich.  11,  7  N.  W.  218,  that  the  | 
effect  of  the  Mechanics'  Lien  Law  was  to 
create  a  species  of  statute  mortgage, 
whether  the  contract  was  written  or  un- 
written, and  even  though  the  landowner 
might  not  have  intended  in  point  of  fact 
to  charge  his  estate;  and,  further,  that  in 
<'ase  the  contract  was  written  and  duly 
signed,  and  described  the  premises  to  be 
affected,  it  would  attach  and  bind  even 
though  the  place  was  a  homestead;  but, 
granting  this,  it  was  held  that  a  contract 
wholly  blank  in  regard  to  the  premises  to 
be  built  on  or  affected  was  not  a  valid 
basis  on  which  to  establish  a  lien  or  statute 
mortgage,  by  adverse  proceedings  against 
what  was  a  homestead  at  the  time  of  the 
contract,  and  had  so  continued. 

In  Burtch  v.  McGibbon  (1893)  98  Mich. 
139,  56  N.  W.  1110,  there  was  held  to  be  no 
right  to  a  mechanics'  lien  upon  a  home- 
stead, where  the  party  claiming  the  lien 
furnished  the  material  under  a  verbal  con- 
tract with  the  contractor,  whith  apparently 
did  not  describe  the  premises  on  which  the 
improvements  were  to  be  erected. 

And  see  cases  cited  in  notes  27  et  seq. 

«4Jo88man  v.  Rice  (1899)  121  Mich.  270, 
80  Am.  St.  Rep.  493,  80  N.  W.  25  (title  to 
homestead  was  in  husband  and  wife) ;  Hol- 
liday  v.  Mathewson  (1906)  146  Mich.  336, 
109  N.  W.  669  (title  was  in  the  father  of 
the  husband,  who  erected  the  improvements 
under  a  promise  from  his  father  to  give  him 
the  premises  for  a  home). 

86  McAllister  v.  Des  Rochers  (1903)  132 
Mich.  381,  93  N.  W.  887;  see  Lamont  v. 
LeFevre   (Mich.)   supra,  note  23. 

«e  Roberts  v.  Riggs  (1886)  84  Ky.  251, 
1  S.  W.  431  (homestead  existed  when  me- 
chanic made  improvements) ;  Sternberger  v. 
Gowdy  (1892)  93  Ky.  146,  19  S.  W.  186. 

See  Davis  v.  Low  (1913)  66  Or.  599,  135 
Pac.  314,  supra,  note  5. 
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«7  Rowley  v.  Varnum  (1905)  15  OkU. 
612,  84  Pac.  487. 

Huff  V.  Clark  (1883)  59  Tex.  347;  Swope 
V.  Stantzenberger  (1883)  59  Tex.  387. 

W  Heady  v.  Bexar  Bldg.  &  L.  Asso. 
(1894)   —  Tex.  av.  App.  — ,  26  S.  W.  488. 

The  failure  of  the  officer  who  has  taken 
the  wife's  acknowledgment  to  make  a 
proper  certificate  stating  the  facts  re- 
quired by  the  statute  does  not  render  the 
contract  void;  it  takes  effect  as  between 
the  parties  from  the  time  the  proper  ac- 
knowledgment is  taken  before  the  officer, 
and  at  any  time  within  four  years  an 
action  can  be  maintained  by  the  material- 
man or  laborer  for  the  correction  of  the 
certificate.  Interstate  Bldg.  A  L.'Asso.  t. 
Goforth  (1900)  94  Tex.  259,  59  S.  W.  871. 

»  Heady  v.  Bexar  Bldg.  &  L.  Asso.  (Tex.) 
supra. 

80  Merchant  v.  Perez  (1853)  11  Tex.  20. 
The  court  states:  "Had  the  parties  con- 
tracted, under  the  terms  of  the  statute,  for 
a  Hen,  and  this  before  the  house  had  been 
built  and  become  the  homestead  and  domi- 
cil  of  the  defendant,  the  case  would  have 
been  altogether  different;  but  no  such  con- 
tract was  made,  and  the  defendant  was 
already  living  in  and  occupying  the  house 
as  a  homestead  at  the  time  of  the  only 
evidence  of  a  contract;  and  such  homestead 
is  protected  from  enforced  sale  by  the  Con- 
stitutiQn  and  the  statute." 

In  Potshuisky  v.  Krempkan  (1862)  26 
Tex  307,  where  the  entire  amount  of  the 
debt  accrued  and  a  deed  of  trust  was  given 
to  secure  payment  before  the  premises  be- 
came a  homestead,  and  by  express  contract 
between  the  owner  of  the  homestead  and 
the  mechanic  the  owner  of  the  homestead 
went  into  possession  as  the  mechanic's 
tenant,  and  held  under  him,  and  in  subordi- 
nation to  his  lien,  the  premises  are  subject 
to  the  lien. 
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be  enforced  under  the  statute'*  As 
stated  in  the  introduction,  this  note  does 
not  deal  in  general  with  liens  by  agree- 
ment of  the  parties. 

Some  statutes  authorizing  a  lien  on 
a  homestead  for  labor  or  materials  fur- 
nished under  a  verbal  contract  prescribe 
certain  steps  in  obtaining  the  lien;  no 


lien  attaches  unless  the  steps  are  sub- 
stantially complied  with.'* 

A  failure  to  record  the  contract  with- 
in the  statutory  time  defeats  the  right 
to  the  lien.** 

If  the  provisions  as  to  obtaining  a 
lien  are  complied  with  the  homestead 
is  subject  to  the  lien.** 


WLippencott  v.  York  (1893)  86  Tex,  278, 
24  S.  \V.  275. 

82  In  Tinsley  v.  Boykin  (1877)  46  Tex. 
692,  a  lien  was  denied  where,  after  the 
work  was  done  and  materials  furnished  in 
building  the  house  under  a  verbal  agree- 
ment, two  notes  were  executed  for  the 
amount  due  therefor,  in  which  the  consid- 
eration was  expressed  to  be  for  the  ma- 
terials furnished  and  the  work  done  in 
building  the  house,  the  locality  of  which 
was  defined  by  a  very  general  designation. 
The  statute  prescribed  that  "a  contract  for 
building  a  house,  furnishing  materials,  etc., 
when  in  writing  shall  be  recorded,  and  when 
made  verbally,  an  account  shall  be  made  out, 
specifying  the  items  thereof,  according  to 
the  agreement,  under  oath,  a  copy  thereof 
served  on  the  party  owing  the  debt,  and,  in 
both  cases,  recorded  within  six  months  fcom 
the  time  tliat  the  debt  becomes  due,  accom- 
panied by  a  description  of  the  lands,  lots, 
houses,  and  improvements  against  which 
the  lien  is  claimed."  Speaking  of  the 
writing  involved  in  the  case,  the  court 
stated  that  if  it  be  regarded  as  a  claim 
under  a  verbal  contract,  it  was  not  shown 
that  a  copy  of  it  was  served  upon  the  de- 
fendant, as  required  by  the  statute.  It  is 
added  that  the  provisions  of  the  statute 
intended  to  render  the  lien  superior  to  the 
homestead  should  be  complied  with  sub- 
stantially in  every  respect.  It  is  added, 
however,  that  no  decision  was  necessary  on 
this  point,  ns  the  question,  was  not  raised 
iu  the  lower  court. 


SS  Failure  to  comply  with  the  statutory 
requirement  as  to  the  time  within  whicii  a 
lien  must  be  recorded  defeats  the  lien.  This 
is  true,  although  the  owner  agreed  in  the 
contract  that  the  contractor  should  have  a 
lien,  as  provided  by  law,  upon  the  home- 
stead. Cameron  v.  Marshall  (1886)  66  Tex. 
7. 

The  failure  of  a  subcontractor  to  file  hii^ 
claim  as  required  by  statute  defeats  bis 
lien,  although  the  contractor  may  have 
properly  recorded  his  contract.  Gilmer  v. 
Wells    (1897)    17    Tex.   Civ.   App.   436,   43 

S.  W.  ior>8. 

WPope  V.  Graham  (1875)  44  Tex.  196, 
sustaining  a  mechanics'  lien  upon  a  home- 
stead, where  a  contractor  made  an  agree- 
ment in  writing  with  the  owner  in  which 
he  agreed  to  build  a  house  for  the  owner. 
Upon  the  completion  of  the  house  the 
owner  gave  his  note  to  the  contractor  for 
a  balance  due  on  the  contract,  which  bore 
a  rate  of  interent  different  from  the  con- 
tract, but  which  on  its  face  reserved  a 
mechanics'  lien.  No  mechanics'  lien  was  in 
tenns  specified  on  the  face  of  the  original 
agreement.  The  contract  was  recorded 
within  the  stipulated  time  after  the  debt 
for  the  building  was  due,  and  was  recorded 
before  the  note  was  made. 

It  has  been  held  in  Texas  that  a  mechan- 
ics' lien  which  is  regular  is  prior  and  super- 
ior to  the  homestead  claim  of  the  minor 
children  of  the  owner  after  his  death. 
Summeryille  v.  King  (1904)  98  Tex.  332,  83 
S.  W.  680.  W.  A.  B. 


SOUTH   CAROIilNA   SUPREME 
COURT. 

FIBST    NATIONAL    BANK    OF    HARTS- 
VILLE,   Respt., 

V. 

D.  E.  WOOD  et  al. 

and 

W.  B.  GAY  et  al.,  Appts. 

(—  S.  C.  — ,  95  S.  E.  140.) 

Bills  and  notes  —  material  alteration  — 
note  payable  to  bearer. 

The  insertion  by  the  maker  of  a  note  of 
the  words  "or  beuarer/'  after  the  name  of 

Note.  —  For  implied  or  apparent  author- 
ity as  to  filling  in  blank  left  for  the  name 
of  the  payee  in  commercial  paper,  see  anno- 
tation following  this  case,  post,  1064,  and 
references  therein  to  annotations  on  related 
questions. 

L.RJk.l91&D. 


the  one  to  whose  order  it  was  payable, 
which  name  he  had  filled  in  after  the  note 
was  indorsed  for  his  accommodation,  is  a 
material  alteration  which  releases  the  in- 
dorser. 

For  other  cases,  see  Alteration  of  Instrth 
ments,  II.  h,  in  Dig,  1-52  N.  8, 

(Watts  and  Gage,  J  J.,  dissent.) 

(January  30,  1918.) 

APPEAL  by  defendants  Gay  et  al.  from 
a  judgment  of  the  Common  Pleas  Cir- 
cuit Court  for  Darlington  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.  Reversed  as  to  appealing  de- 
fendants ;  affirmed  as  to  the  others. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  Earle  Thornwell  and  E.  O. 
Woods  for  appellants. 
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Messrs.  Miller  &  liawson  for  respond- 
ent. 

Gary,  Ch.  J.,  delivered  the  opinion  of  the 
court  : 

This  is  an  action  on  a  promissory  note  of 
which  the  following  is  a  copy: 

The   People's   Bank,    Hartsville,   S.   C. 
$500.00.     Hartsville,  S.  C,  Oct.  8,  1914. 

Jan.  1,  1915,  after  date,  I  promise  to  pay 
to  the  order  of  C.  McDonald,  or  bearer,  at 
the  People's  Bank,  Hartsville,  S.  C,  five 
hundred  dollars,  with  discount  before  and 

interest  after  maturity  at  the  rate  of 

per  cent  per  annum,  and  attorney's  com- 
mission at  usual  rate  upon  amount  unpaid, 
in  case  of  suit  or  collection  through  an  at- 
torney.   Value  received. 

No.  Jan.  1st,  1915,     Due  652. 

D.  E.  Wood. 

The  words  "or  bearer"  appear  in  face  of 
note  in  different  ink  and  writing. 

The  following  indorsements  in  their  or- 
der of  indorsement,  appear  upon  the  back 
of  the  note: 

W.  T.  De  Witt,  W.  B.  Gay,  L.  A.  Wood, 
I.  M.  Johnson,  G.  B.  Newsome.  Indorsed 
without  any  recourse  on  me.    G.  McDonald. 


Across  the  face  of  the  note: 
Hartsville,    S.    C,  


1915. 

Protested  for  nonpayment. 

E.    P.    Rogers,    Notary    Public. 
Charges,    $1.25. 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  full  amount  demanded, 
and  the  defendants  W.  B.  Gay  and  I.  M. 
Johnson  appealed. 

The  appellants  interposed  as  a  defense 
that  the  name  of  C.  McDonald  was  inserted 
in  the  note  as  payee  before  it  was  delivered 
to  D.  E.  Wood,  the  maker,  for  whose  ac- 
<*ommodation  they  indorsed  it,  and  that  the 
words  "or  bearer"  were  inserted  thereafter, 
bv  the  cashier  of  the  said  bank  under  the  di- 
rection  of  the  maker  before  the  note  was 
negotiated;  that  the  said  alteration  was 
material  and  destroyed  the  negotiability  of 
the  note.  It  was  admitted  that  the  words, 
"Indorsed  without  any  recourse  on  me," 
over  the  signature  of  McDonald,  as  well  as 
McDonald's  signature,  were  inserted  after 
the  maturity  of  the  note,  and  shortly  before 
the  commencement- of  this  action. 

His  honor  the  presiding  judge  charged  the 
jury  that,  if  C.  McDonald  was  named  in  the 
note  as  payee  before  it  was  delivered  to  D. 
E.  Wood,  the  maker,  by  the  defendants,  with 
their  indorsements  thereon  for  his  accommo- 
dation, then  the  alteration  of  the  note  by 


adding  the  words  "or  bearer"  was  material, 
and  destroyed  its  negotiability;  but  if  the 
name  of  the  payee  was  left  blank,  and  the 
name  of  C.  McDonald  was  not  placed  in 
the  note  as  payee  until  thereafter,  that  the 
addition  of  the  words  "or  bear«*"  by  the 
cashier  under  the  direction  of  the  maker  be- 
fore the  note  was  issued  to  the  bank  was 
immaterial,  and  did  not  destroy  its  nego- 
tiability. 

When  the  note  was  indorsed  by  the  de- 
fendants, it  was  the  expectation  of  D.  £. 
Wood  to  borrow  the  money  from  C.  Mc- 
Donald, who  refused  to  make  the  loan. 
He  then  endeavored  to  negotiate  the  loan 
with  the  plaintiff.  The  cashier  of  the  bank 
testified  that  the  name  of  C.  McDonald  was 
not  in  the  note  as  payee  at  that  time,  and 
that  the  blank  for  the  name  of  the  payee 
had  not  been  filled;  that  when  D.  E.  Wood 
came  again  the  blank  had  been  filled  by  in- 
serting the  name  of  C.  McDonald  as  payee; 
that  he  added  the  words  "or  bearer"  by  di- 
rection of  D.  £.  Wood  and  then  discontinued 
the  note. 

The  vital  question  in  the  case  is  whether 
there  was  error  on  the  part  of  his  Honor  the 
circuit  judge  in  ruling  that,  if  the  name  of 
the  payee  was  left  blank  when  it  was  indorsed 
by  the  defendants,  and  the  maker  after- 
wards filled  the  blank  by  inserting  the  name 
of  C.  McDonald,  the  negotiability  of  the  note 
was  not  destroyed  by  the  addition  of  the 
words  "or  bearer." 

Section  9  of  the  act  relating  to  negotiable 
instruments  (Laws  1914,  p.  670)   provides: 

"The  instrument  is  payable  to  bearer :  ( 1 ) 
When  it  is  expressed  to  be  so  payable;  or 

"(2)  When  it  is  payable  to  a  person 
named  therein,  or  bearer ;  or 

"(3)  When  it  is  payable  to  the  order  of  a 
fictitious  or  nonexisting  person,  and  such 
fact  was  known  to  the  person  making  it  so 
payable;  or 

"(4)  When  the  name  of  the  payee  does 
not  purport  to  be  the  name  of  any  person." 

Section  14  is  as  follows:  "Where  the  in- 
strument is  wanting  in  any  material  partic- 
ular, the  person  in  possession  thereof  has  a 
prima  facie  authority  to  complete  it,  by  fill- 
ing, up  the  blanks  therein.  ...  In  or- 
der, however,  that  any  such  instrument 
when  completed,  may  be  enforced  against 
any  person  who  became  a  party  thereto, 
prior  to  its  completion,  it  must  be  filled  up 
strictly  in  accordance  with  the  authority 
given  and  within  a  reasonable  time.  But 
if  any  such  instrument,  after  completion,  is 
negotiated  to  a  holder  in  due  course,  it  is 
valid  and  effectual  for  all  purposes  in  his 
hands,  and  he  may  enforce  it  as  if  it  had 
been  filled  up  strictly  in  accordance  with 
the  authority  given  and  within  a  reason- 
able time." 
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Section  30  provides  that  "if  payable  to 
bearer,  it  is  negotiated  by  delivery;  if  pay- 
able to  order  it  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  delivery." 

Section  124  is  as  follows:  '*Where  a  nego- 
tiable instrument  is  materially  altered  with- 
out the  assent  of  all  parties  liable  thereon, 
it  is  avoided." 

Section  125  is  as  follows :  "Any  alteration 
which  changes  .  .  .  number  or  the  relation 
of  the  parties  ...  or  any  other  change  or 
addition  which  alters  the  effect  of  the  in- 
strument in  any  respect  is  a  material 
alteration." 

A  note  is  negotiable  (1)  when  the  name 
of  the  payee  is  left  blank»  in  which  case  it 
passes  by  delivery;  (2)  when  it  is  payable 
to  the  order  of  a  fictitious  or  nonexisting 
person,  and  such  fact  was  known  to  the 
person  making  it  so  payable;  but  it  is  not 
negotiable  if  payable  to  a  known  and 
existing  person,  unless  he  indorses  it; 
and  (3)  when  the  name  of  the  payee  is 
Inserted  if  he  indorses  the  note. 

The  maker  has  the  prima  facie  author- 
ity to  insert  the  name  of  the  payee,  but  he 
must  act  in  strict  accordance  with  his  im- 
plied authority.  When  he  has  inserted  the 
name  of  the  payee,  his  authority  is  thereby 
exhausted,  and  the  note  from  that  moment 
has  relation  back  to  the  deliverv  of  the  note 
to  the  maker  by  the  indorsers,  and  has  the 
same  force  and  effect  as  if  the  name  of  the 
payee  had  been  originally  inserted. 

"When  the  indorser  of  a  note  commits  it 
to  the  maker  in  blank,  either  in  whole  or  in 
part,  the  note  carries  on  the  face  of  it  an 
implied  authority  to  the  maker  to  fill  up 
the  blank.  As  between  the  indorser  and  third 
persons,  the  maker  must,  under  such  cir- 
cumstances, be  deemed  to  be  the  agent  of  the 
indorser  and  as  acting  under  his  authority. 
.  .  .  When  the  blank  was  filled  in  pursuance 
of  the  authority  implied  by  the  delivery  of 
the  note  to  the  maker,  it  had  relation  back 
to  the  indorsement,  and  took  effect  as  if  the 
note  were  then  perfect;  for  the  cases  show 
that,  when  a  signature  is  written  to  a 
paper  which  is  intended  to  have  the  opera- 
tion of  a  negotiable  instrument,  it  becomes 
such  when  perfected  from  the  time  when 
it  was  signed,  so  as  to  support  the  allegation 
that  the  party  made  or  indorsed  the  note  or 
bill."  Aiken  v.  Cathcart,  3  Rich.  L.  133, 
45  Am.  Dec.  764,  cited  with  approval  in 
Bank  of  Spartanburg  v.  Mahon,  75  S.  G. 
255,  55  S.  E.  529. 

Tlie  authority  to  complete  the  note  by 
inserting  the  name  of  the  payee  does  not 
authorize  the  maker  to  alter  the  note  in 
any  material  respect,  and  consequently  he 
has  not  the  authority  to  alter  the  note  by 
making  it  payable  to  bearer,  as  a  note  pay-  * 


able  to  order  is  materially  different  from 
one   payable  to   bearer. 

The  addition  of  the  words  "or  bearer" 
was  a  material  alteration  affecting  the 
negotiability  of  the  note  either  by  reason  of 
making  it  inconsistent  as  to  the  payee,  or  by 
rendering  useless  the  insertion  of  the 
payee's  name  in  accordance  with  the  implied 
authority  to  fill  the  blank  by  naming  the 
payee.  The  addition  of  the  words  "or  beai*er" 
could  not  be  given  effect  without  practically 
erasing  so  much  of  the  note  as  made  it  pay- 
able to  order.  When  the  maker  completed 
the  note  by  naming  the  payee,  he  could  not 
make  any  further  changes  inconsistent  with 
the  note  as  thus  completed. 

"While  it  is  undoubtedly  the  general 
rule  that  no  authority  from  the  maker  to 
alter  will  be  implied,  there  is  an  equally 
undoubted  exception  of  as  frequent  appli- 
cation as  is  the  general  rule  itself.  This 
exception  has  reference  to  the  authority 
from  the  maker  which  is  said  to  be  implied 
from  the  delivery  to  another  of  an  instru- 
ment containing  blanks,  which  should  ordi- 
narily be  filled.  .  .  ,  "But  this  implied 
authority  is  by  no  means  unlimited.  While 
it  is  i>ermissible  to  fill  blanks  with  any 
sum,  place  of  payment,  etc.,  it  is  not  per- 
missible to  erase  any  portion  of  the  instru- 
ment. Any  alteration  of  the  instrument  in' 
a  part  in  which  it  is  complete  and  perfect 
is  a  material  alteration,  and  vitiates  the  in- 
strument. The  implied  authority  to  fill 
blanks  does  not  carry  with  it  the  authority- 
to  vary  or  alter  the  material  terms  by  eras- 
ing what  is  written  or  printed  as  a  part 
thereof,  nor  to  pervert  its  scope  or  meaning 
by  filling  blanks  with  terms  repugnant  to 
what  was  plainly  expressed  in  the  instru- 
ment, nor  by  adding  terms  which  are  not 
necessary  to  the  completion  of  the  writing 
or  instrument.  The  reason  for  this  limi- 
tation is  obvious,  and  is  well  expressed  in 
Mahal  we  Bank  v.  Douglass,  81  Conn.  170: 
^Where  one  indorses  an  inchoate  instrument, 
the  presumed  authority  which  passes  from 
the  indorser  with  the  instrument  is  only 
to  fill  up  existing  blanks  in  order  to  com- 
plete the  instrument  begun.  It  can  never 
be  presumed  that  a  special  agent  is  author- 
ized not  only  to  do  what  his  principal  has 
left  undone,  but  also  to  undo  what  his  prin- 
cipal has  done,  and  do  another  thing  instead 
of  it.' "  Burgess  v.  Blake,  86  Am.  St.  Rep. 
78,   note. 

A  change  in  a  note  payable  to  order  by 
striking  out  the  words  "or  order"  and  in- 
serting after  the  name  of  the  payee  the 
words  "or  bearer"  is  a  material  alteration. 
Crawford,  Anno.    Neg.  Inst.  Law,  210,  211. 

Judgment  reversed  as  to  appellants,  and 


L.R.A.1918D. 


1064 


SOUTH  CAROLINA  SUPREME  CX)URT. 


affirmed  as  to  defendants  who  did  not  ap- 
peal. 

Hydrlck  and  Fraser,  JJ.,  concur. 

Watts,  J.,  dissenting: 

I  must  dissent  to  the  opinion  of  Chief 
Justice  Gary  herein.  I  think  his  Honor  the 
circuit  judge  correctly  laid  down  tiie  law, 
and  that  the  exceptions  should  be  over- 
ruled, and  the  judgment  affirmed.  The 
maker  of  the  note  sued  on  and  the  indors- 
ers  signed  the  note  with  intent  to  have 
someone  discount  it.  At  that  time  the 
maker  expected  to  get  C.  McDonald  to  dis- 
count the  note.  After  the  maker  and  in- 
dorsers  had  signed  the  note  and  left  it  with 
the  maker,  he  inserted  the  name  of  Mc- 
Donald as  payee.  When  he  approached  Mc- 
Donald, he  declined  to  discount  the  note. 
The  maker  then  went  to  the  plaintiff.  The 
maker  had  never  parted  with  possession 
of  the  note.  The  cashier  of  the  plaintiff, 
with  the  consent  of  the  maker,  who  was 
the  owner  and  holder  thereof,  inserted  the 
words  "or  bearer."  This  was  not  a  material 
alteration,  and  did  not  add  to  or  subtract 
anything  from  the  negotiability  of  the  note. 
When  the  maker  signed  the  note  in  blank 
and  the  indorsers  signed  it  in  blank,  it  was 
their  intention  to  have  some  institution  or 
individual  to  discount  the  note,  and  they 
were  bound  to  pay  the  same,  and  the  addi- 
tion of  the  words  "or  bearer"  did  not  in  any 
manner  affect  the  negotiability  of  the  note, 
and  the  addition  of  these  words  should  not 
relieve  the  indorsers  from  their  solemn 
obligation  to  pay  the  note.  When  the  in- 
dorsers signed  the  note  in  blank,  it  gave 
the  maker  full  authority  to  fill  it  in  and 
t>ut  any  words  in  he  saw  fit  to  make  it 
negotiable.  He  put  McDonald's  name  in. 
He  declined  to  discount  it.  The  maker,  still 
retaining  it,  went  to  plaintiff,  and  in  order 
to  satisfy  plaintiff's  cashier  inserted  the 
words  "or  bearer."    If  the  words  were  nec- 


essary to  render  it  negotiable,  the  maker 
had  full  authority  to  insert  the  words.  The 
indorsers  having  signed  in  blank  and  left  it 
with  the  maker  to  do  what  was  fit  and  nec- 
essary to  get  it  discounted,  and  he  putting 
McDonald's  name  as  payee  first,  and  later 
with  his  consent  as  maker  permitting  the 
words  "or  bearer"  to  be  inserted  in  order 
to  get  the  money,  and  actually  receiving 
the  money,  the  indorsers  will  not  now  be 
heard  to  complain  and  avoid  the  paym^it 
of  an  honest  debt  to  the  detriment  of  an 
innocent  purchaser.  This  would  not  be  in 
accord  with  morals  or  law.  The  only  ques- 
tion that  could  arise  in  the  case  would  be 
who  owned  the  note,  the  plaintiff  or  Mc- 
Donald? That  issue  is  eliminated.  Mc- 
Donald makes  no  claim  to  the  note,  has 
actually  signed  it  to  the  plaintiff.  Plain- 
tiff is  in  possession.  That  is  prima  facie 
evidence  of  ownership  under  Coleman  v. 
Dunlap,  18  S.  C.  594 ;  Stoddard  v.  Hill,  38 
S.  C.  392,  17  S.  E.  138 ;  Talbert  v.  Talbert, 
97  S.  C.  143,  81  S.  E.  644. 

There  is  not  such  an  alteration  as  to  varv 
the  note  in  any  material  particular  so  as  to 
allow  the  indorsers  to  avoid  its  payment. 
They  should  be  required  to  pay  what  they 
promised  to  pay.  "the  maker  only  filled  in 
the  blank  space  so  as  to  complete  the  instru- 
ment in  order  that  he  might  get  the  note 
discounted  and  get  the  money,  which  was 
the  object  of  making  and  indorsing  the 
note.  It  does  not  matter  if  he  put  Mc- 
Donald's name  at  one  time,  and  "or  bearer" 
was  allowed  by  him  to  be  inserted  at  an- 
other. The  indorsers  signed  the  blank  and 
allowed  him  to  go  off  with  the  note.  This 
action  on  their  part  gave  the  maker  full 
authority  to  complete  the  instrument  in 
full  by  filling  in  any  words  necessary  to 
negotiate  the  same,  and  nothing  has  been 
done  that  should  relieve  the  indorsers. 

Gage,  J.,  concura. 


[mplied  or  apparent  authority  as  to  filling  in 
the  name  of  the  payee  in  commercial  paper. 


7.   In  general,  1064, 
II,   What  name  may  he  inserted,  1066, 

I,  In  general. 

It  is  a  well-settled  general  proposition 
that  one  who  affixes  his  signature  to  a 
printed  blank  for  a  bill  of  exchange  or 
promissory  note,  and  intrusts  it  to  the 
custody  of  another  for  the  purpose  of 
having  the  blanks  filled  up,  confers  the 
right,  and  such  instrument  carries  on 
its  face  an  implied  authority,  to  fill  up 
the  blanks  so  far  as  consistent  with  its 


printed  words.^  That  the  printed  words 
may  not  be  changed,  see  First  Nat. 
Bank  v.  Wood,  ante,  1061. 

A  different  question  is  presented  in 
cases  dealing  with  instruments  which 
were  not  delivered  for  the  purpose  of 
having  the  blanks  filled  so  as  to  make 
negotiable  instruments.     It  is  the  doc- 

1  3  R.  C.  L.  p.  874,  §  59. 

Changing  name  of  payee  of  note,  or  add- 
ing or  erasing  words  "bearer'*  or  "order,"  as 
material  alteration,  is  discussed  in  the  note 
to  Holbart  v.  Iiauritson,  L.R^.1915A,  166. 
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trine  of  some  cases,  at  least  some  Eng- 
lish and  Canadian  eases,  that  a  bona 
fide  holder  is  not  entitled  to  recover  by 
virtue  of  the  Bills  of  Exchange  Act, 
and  that  the  doctrine  of  estoppel  cannot 
be  invoked  in  such  a  case.^  This  note 
is  confined  in  general  to  cases  in  which 
the  instrument  was  delivered  for  the 
purpose  of  having  the  blanks  filled. 

The  determination  of  the  right  to  fill 
any  blank  in  a  negotiable  instrument 
raises  two  questions:  (1)  The  abstract 
right  to  fill  the  blank,  and  (2)  what 
may  be  inserted  therein.  The  abstract 
right  to  fill  a  blank  left  for  the  name 
of  the  payee  is  not,  in  its  essential  char- 
acteristics, difi!erent  from  the  right  to 
fill  other  blanks.  Accordingly,  the  gen- 
eral rule  above  mentioned  as  to  the 
filling  of  blanks  has  been  held  to  au- 
thorize the  insertion  of  the  name  of  the 
payee  in  a  blank  left  for  that  purpose.' 
The  person  to  whom  an  instrument  blank 
as  to  payee  is  delivered  has  authority 
to  fill  the  blank.^    In  some  such  cases 


it  is  stated  that  a  bona  fide  holder  of  a 
bill  or  note  issued  with  a  blank  for  the 
payee's  name  may  fill  the  blank.*  At 
least,  a  bona  fide  holder  with  no  knowl- 
edge of  the  circumstances  under  which 
the  instrument  was  drawn  may  recover 
thereon.' 

The  English  Bills  of  Exchange  Act  is 
similar  to  our  Negotiable  Instrument  Act 
in  providing  that  an  instrument  signed 
in  blank  must  be  filled  up  strictly  in 
accordance  with  the  authority  given  and 
within  a  reasonable  time  to  be  binding 
on  the  signer.  But  a  bona  fide  holder  is 
entitled  to  enforce  an  instrument  filled 
up  in  excess  of  authority,  as  if  it  had 
been  filled  up  in  strict  accord  with  the 
authority.  It  has  been  held  that  one 
who  knows  that  an  instrument  has  been 
signed  in  blank  is  put  upon  notice  as 
to  the  authority  of  the  one  assuming  the 
right  to  fill  the  blanks;  it  is  essential  to 
his  right  of  recovery  that  he  show  that 
the  blanks  were  filled  in  accordance  with 
authority  and  within  a  reasonable  time.'' 


8  Smith  V.  Prosser  [1907]  2  K.  B.  (Eng.) 
736,  6  B.  R.  C.  682,  97  L.  T.  N.  S.  155,  23 
Times  L.  R.  607,  12  Ann.  Gas.  191;  Rav  v. 
Willaon  (1911)  45  Can.  S.  C.  401;  Hubbert 
V.  Home  Bank  (1910)  20  Ont.  L.  Rep.  651; 
Campbell  v.  Bourque  (1914)  24  Manitoba 
L.  Rep.  252,  17  D.  L.  R.  262. 

8  First  Nat.  Bank  v.  Johnston  (1893)  97 
Ala.  655,  11  So.  695;  Pfaillips  v.  Hensley 
(1917)  —  N.  C.  — ,  94  S.  E.  673. 

*  Weyerhauser  v.  Dun  (1886)  100  N.  Y. 
150,  2  N.  E.  274  (dictum). 

Business  Men*a  League  v.  Sragow  (1915) 
153  N.  Y.  Supp.  231,  holding  the  maker  and 
indorser  of  a  note  blank  as  to  date,  due 
date,  and  name  of  payee,  liable  to  one  to 
whom  the  person  intrusted  with  the  cus- 
tody of  the  note  gave  it  as  collateral  for  a 
loan  after  filling  in  the  blanks.  -  The  fact 
that  it  may  have  been  filled  in  in  the  pres- 
ence of  the  plaintiffs  was  held  not  to  put 
them  on  inquiry  as  to  the  terms  of  the 
authority. 

Caraon  v.  Hill  (1840)  1  UcMuW  L.  76 
(S.  C.)  (other  blanks  besides  blank  for 
name  of  payee);  Orrick  v.  Colston  (1850) 
7  Gratt.  (Va.)  189;  Frank  v.  Lilienfeld 
(1880)  33  Gratt.  (Va.)  378;  Russell  v. 
Langstaffe  (1780)  2  Dougl.  K.  B.  514,  99 
Eng.  Reprint,  328;  Burton  v.  Goiiin  (1897) 
5  B.  C.  454. 

This  rule  is  approved  in  People  v.  Gor- 
ham  (1908)  0  Cal.  App.  341,  99  Pac.  391,  a 
prosecution  for  forgery  of  a  check  in  which 
the  defendant  pleaded  that,  at  the  time  it 
was  delivered,  it  did  not  contain  the  name 
of  the  payee;  hence  there  was  no  forgery. 

In  Rich  V.  Starbuck  (1875)  51  Ind.  87,  it 
was  stated  that,  where  a  blank  is  left  in  a 
bill  or  note  for  the  name  of  the  payee,  there 
is  an  inipHed  authority  to  the  holder  to  fill 
up  the  instrument  and  make  it  in  fact  what 
it  was  designed  to  be;   that,  if  made  pay- 


able in  blank,  the  person  to  whom  it  is 
negotiated  may  fill  up  by  inserting  his  own 
name. 

» Moody  V.  Threlkeld  (1853)  13  Qa.  55 
(dictum);  Greenhow  v.  Boyle  (1643)  7 
Blackf.  (Ind.)  56,  holding  that  no  action 
can  be  maintained  on  a  bill  of  exchange  un- 
til the  blank  is  filled  with  the  name  of  a 
payee. 

In  Roth  V.  Donnelly  Grocery  Co.  (1910)  8 
Ga.  App.  851,  7fi  S.  E.  140,  a  promissory  note 
payable  to  order,  with  a  blank  for  the  name 
of  the  payee,  was  held  to  be  valid,  and  any 
bona  tide  holder  thereof  entitled  to  fill  the 
blank  with  his  own  name  as  payee.  Ac- 
cordingly, a  plea  to  a  suit  on  the  note  al- 
leging that  it  was  issued  in  blank,  and  that 
the  payee  had  filled  the  blank  with  his  own 
name,  was  held  not  to  allege  a' material  al- 
teration of  the  note,  and  not  to  constitute 
an  issuable  defense. 

Schooler  v.  Tilden  (1880)  71  Mo.  580. 

This  rule  is  approved  in  Harding  v.  State 
(1876)  54  Ind.  359,  a  prosecution  for  for- 
gery in  which  the  defense  was  raised  tiiat 
the  note  which  the  defendant  was  accuseil 
of  having  forged,  being  blank  as  to  payee, 
was  not  a  promissory  note. 

•  Witte  V.  Williams  (1876)  8  S.  C.  290,  28 
Am.  Rep.  294;  Ilanscome  v.  CJotton  (1855) 
15  U.  C.  Q.  B.  42. 

A  bona  fide  holder  of  a  bill  of  exchange 
drawn  by  a  member  of  a  partnership  in 
blank,  and  intrusted  to  a  clerk  to  be  ^lled 
up  and  negotiated  as  the  business  required, 
was  held,  in  Usher  v.  Dauncey  (1814)  4 
Campb.  (Eng.)  97,  15  Revised  Rep.  729, 
entitled  to  recover  thereon,  although  the 
clerk  filled  up  and  negotiated  the  bill  after 
the  death  of  the  member  who  drew  it,  and 
the  partnership  received  none  of  the  money. 

^Demers  v.  Laveille  (101.3)  Rap.  Jud. 
Quebec  44  0.  S.  61,  11  D.  L.  R.  22,  appeal 
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As  above  indicated,  the  principles 
which  determine  the  abstract  right  to 
fill  blanks  are  much  broader  than  the 
scope  of  the  present  note,  and  it  is  not 
intended  to  be  exhaustive  of  these  prin- 
ciples in  this  discussion.  Some  phases 
of  the  right  to  fill  blanks  have  already 
been  discussed  in  this  series  of  reports. 
The  implied  or  apparent  authority  to 
insert  or  complete  the  date  of  commer- 
cial paper  has  been  discussed,^  and  in 
the  introduction  to  the  note  on  that  sub- 
ject some  general  principles  are  discussed 
to  which  reference  should  be  had. 

Where  blanks  in  commercial  paper 
have  been  filled  in  excess  of  author ity, 
the  right  of  a  holder  thereof  to  recover 
has  been  based  upon  two  theories:  (1) 
Where  it  appears  that  the  holder  had  no 
knowledge  of  the  restricted  authority  of 
the  person  assuming  the  right  to  fill 
the  blanks,  recovery  has  been  allowed 
on  the  theory  of  estoppel.  (2)  Where  it 
appears  that  the  holder  is  such  bona 
fide,  as  that  term  is  used  in  the  law  re- 


lating to  commercial  paper,  reeovery  has 
been  allowed  on  the  theory  that  a  bona 
fide  holder  takes  such  paper  free  from 
defenses.  One  phase  of  the  right  of  a 
holder  of  commercial  paper  filled  in  ex- 
cess of  authority,  viz.,  the  right  of  an 
innocent  payee  to  recover  on  a  not« 
signed  in  blank  and  intrusted  to  a  third 
person  who  exceeds  his  authority  in  fill- 
ing up  the  blank  before  delivery  to  the 
payee,  has  been  discussed.^ 

//.   What  name  may  he  inserted. 

Coming  now  to  the  question  what  name 
may  be  inserted  in  a  blank  left  for  the 
name  of  the  payee,  it  is  well  supported 
by  authority  that  the  person  to  whom  a 
bill  or  note  blank  as  to  the  name  of  the 
payee  is  delivered  or  negotiated,  with 
the  intent  that  it  shall  be  filled  up  so 
as  to  make  a  complete  n^otiable  in- 
strument, may  fill  it  up  by  inserting  his 
own  name.^^  In  some  cases  it  is  stated 
that  a  bona  fide  holder  may  fill  the  blank 
with  his  own  name  as  payee.^^     In  at 


dismissed  in  (1914)  —  Quebec,  — ,  20  D.  L. 
R.  976. 

See  further  as  to  Negotiable  Instruments 
Act,  text  to  notes  31  et  seq. 

8  See  note  to  Holman  v.  Higgins,  L.RA.. 
1916F,  i266. 

•  See  notes  to  Vander  Ploeg  v.  Van  Zuuk, 
13  L.R.A.(N.S.)  490;  Liberty  Trust  Co.  v. 
Tilton,  L.R.A.1915B,  144,  and  the  subse- 
quent case  of  £x  parte  Goldberg,  L.R.A. 
1915F,  1157. 

10  Rich  V.  Starbuck  (1875)  51  Ind.  87; 
Boyd  V.  McCann  (1856)  10  Md.  118;  Dun- 
liam  V.  Clogg  (1868)  30  Md.  284;  Sittig  v. 
Birkestack  (1873)  38  Md.  158;  Keyser  v. 
Warfield  (1904)  100  Md.  72,  59  Atl.  189; 
Lawrence  v.  Mabry  (1830)  13  N.  C.  (2  Dev. 
L.)  473,  21  Am.  Dec.  346;  Crutchly  v. 
Mann  (1814y  5  Taunt.  529,  128  Eng.  Re- 
print, 796,  1  Marsh.  29. 

One  to  whom  a  note  had  been  negotiated 
is  assumed  in  Sumwalt  v.  Ridgely  (1863) 
20  Md.  107,  to  have  authority  to  fill  in  his 
own  name  as  payee.  The  contest  in  that 
case  was  as  to  the  right  which  such  payee 
acquired,  that  is,  whether  he  became  a  bona 
fide  holder. 

In  passing  upon  the  admissibility  of  evi- 
dence on  behalf  of  the  maker  of  a  blank 
note,  tending  to  show  that  the  instrument 
was  merely  a  memorandum  of  a  transac- 
tion taking  place  between  the  maker  and 
a  party  to  whom  the  instrument  was  de- 
livered, the  court  in  Ives  v.  Farmers'  Bank 
(1861)  2  Allen  (Mass.)  236,  states  that  the 
person  to  whom  the  instrument  was  thus 
delivered  had  the  right  to  insert  his  own 
name  as  payee.  It  is  further  stated  that, 
if  it  had  been  negotiated  by  such  person  in 
the  condition  in  which  he  received  it,  the 
person  to  whom  it  was  thus  negotiated 
would  have  been  authorized  to  fill  the  blank 
with  any  names  that  he  might  choose. 
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It  is  stated  in  Dinsmore  v.  Duncan 
(1874)  67  N.  Y.  673,  15  Am.  Rep.  530,  an 
action  involving  United  States  Treasury 
notes,  with  the  name  of  the  payee  blank, 
that  any  holder  has  the  right  to  fill  in  his 
name  in  the  blank  space,  and  thus  make 
the  note  payable  to  himself. 

A  note  which  is  assumed  to  have  been 
executed  in  blank  as  to  the  payee,  and 
which  was  afterwards  filled  up  by  insert- 
ing the  name  of  a  person  other  than  the 
one  with  whom  the  business  was  being 
transacted  by  the  makers  of  the  note,  was 
held  a  valid  obligation  in  a  suit  against  the 
makers  in  Abram  v.  Greer  (1913)  —  R.  I. 
— ,  88  Atl.  884.  The  mere  fact  that  the 
note,  instead  of  being  drawn  payable  to  the 
order  of  the  person  with  whom  the  business 
was  being,  transacted,  was  drawn  to  the 
order  of  the  plaintiff,  and  indorsed  by  the 
person  with  whom  the  business  was  being 
transacted  and  remitted  to  the  plaintiflT  in 
consideration  of  a  valid  and  consisting  in- 
debtedness, is  immaterial. 

A  purchaser  of  railroad  bonds  which  had 
passed  through  several  intervening  holders 
in  regular  course  was  held,  in  White  v. 
Vermont  &  M.  R.  Go.  (1858)  21  How. 
(U.  S.)  575,  16  L.  ed.  221,  to  have  the  right 
to  insert  his  own  name  as  payee  in  a  blank 
left  for  that  purpose. 

11  Farmers'  &  M.  Bank  v.  Horsey  (1861) 
2  Houst.  (Del.)  385;  Townsend  v.  France 
(1861)  2  Houst.  (Del)  441;  Moodv  v. 
Threlkeld  (1853)  13  Ga.  65  (dictum);  Roth 
V.  Donnelly  Grocery  Co.  (1910)  8  Ga.  App. 
851,  70  S.  E.  140;  Greenhow  v.  Boyle  (1843) 
7  Blackf.  (Ind.)  56,  holding  that  no  action 
can  be  maintained  on  a  bill  of  exchange  un- 
til the  blank  is  filled  up  with  the  name  of 
a  payee;  Harding  v.  State  (1876)  54  Ind. 
359.  See  supra,  note  5;  Bank  of  Kentucky 
V.  Garey  (1846)  6  B.  Mon.  (Ky.)  626  (die- 


ANNOTATION— BILLS  AND  NOTES— FILUNG  IN  BLANK. 


1067 


least  some  of  the  cases  in  which  it  is 
stated  that  a  "bona  fide''  holder  has  the 
right  to  fill  the  blank,  this  right  thus 
to  fill  the  blank  is  held  to  rest  upon  the 
principles  of  agency  rather  than  upon 
the  law  of  commercial  paper.^  It  has 
been  stated  generally  that  the  delivery 
of  an  instrument  blank  as  to  the  payee 
confers  authority  to  supply  the  name  of 
the  intended  payee,  or  the  name  of  any 
other  person  to  whom  the  intended  payee 
may  deliver  the  instrument  with  the  in- 
tent to  pass  title  thereto.^ 

Where  an  instrument  is  indorsed,  the 
name  of  the  first  indorser  is  frequently 
inserted  as  payee.  The  right  of  the 
holder  of  a  note  to  thus  insert  the  name 


of  the  indorser  has  been  sustained,^^ 
and,  likewise,  the  holder  of  a  bill  of 
exchange  blank  as  to  the  payee  has  been 
held  to  have  authority  to  insert  the  name 
of  the  first  indorser  as  payee."  The 
bill  or  note  may  be  drawn  in  such  a  way 
that  the  name  to  be  inserted  is  clearly 
indicated.  For  example,  a  note  indorsed 
by  the  maker  is  clearly  a  note  payable 
to  the  maker;  any  other  inference  would 
render  the  indorsement  an  entirely  un- 
necessary act.**  In  fact,  it  has  been 
held  immaterial  in  the  case  of  such  a 
note  whether  or  not  the  blank  is  filled 
before  judgment  is  rendered  on  the 
note.*^  It  has  been  held  that  the  holder 
of  a  blank  instrument  may,  although  it 


tum);  Hardy  v.  Norton  (1873)  66  Barb. 
(N.  Y.)  527;  Cox  v.  Alexander  (1896)  30 
Or.  438,  46  Pac.  794. 

Thompson  v.  Rathburn  (1889)  18  Or.  202, 
22  Pac.  837,  holding  that  no  action  can  be 
maintained  upon  the  instrument  until  the 
name  of  a  payee  is  inserted  therein. 

Winton  v.  Collings  (1887)  4  Kulp  (Pa.) 
491. 

Seay  v.  Bank  of  Tennessee  (1856)  35 
Tenn.  558,  67  Am.  Dec.  579,  denying  the 
right  to  maintain  an  action  on  the  note 
where  the  blank  was  not  filled;  Close  ▼. 
Fields  (1847)  2  Tex.  232  (drafts);  Crutch- 
ley  V.  Claranoe  (1813)  2  Maule  &  8.  (Eng.) 
90,  14  Revised  Rep.  536  (bill  of  exchange). 

Mutual  Safety  Ins.  Co.  v.  Porter  (1851) 
7  N.  B.  230. 

The  right  of  a  bona  fide  holder  to  fill  a 
blank  left  for  the  name  of  the  payee  in  a 
draft  is  sustained  in  Attwood  v.  Griffin 
(1826)  2  Car.  &  P.  (Eng.)  368,  Ryan  &  M. 
425,  31  Revised  Rep.  669.  The  relation  to 
the  bill  of  the  person  whose  name  was  in- 
serted does  not  appear. 

IS  Cox  V.  Alexander  (1896)  30  Or.  438,  46 
Pac.  794. 

U  The  rule  is  so  stated  in  People  v.  6or- 
ham  (1908)  9  CaL  App.  341,  99  Pac.  391,  a 
prosecution  for  forgery  of  a  check  which 
was  blank  as  to  the  name  of  the  payee.  In 
this  case  the  person  to  whom  the  check  was 
delivered,  and  to  whom  it  was  intended  to 
be  made  payable,  inserted  his  own  name. 
'  M  Weston  V.  Myers  (1864)  33  111.  424 
(dictum). 

In  Weaver  v.  Marvel  (1857)  12  La.  Ann. 
517,  it  is  stated  that  one  who  receives  a 
note  blank  as  to  the  name  of  the  payee,  and 
indorsed  by  two  persons,  has  good  reason 
to  consider  the  indorsers  as  parties  to  it, 
and  the  first  indorser  as  payee.  There  is 
nothing  to  prevent  him  from  filling  up  the 
blank  by  the  insertion  of  the  name  of  the 
payee. 

In  Elliott  V.  Chesnut  (1869)  30  Md.  562, 
in  the  course  of  an  action  upon  a  note 
blank  as  to  the  payee  by  indorsees  thereof, 
the  plaintiffs  were  granted  leave  of  court 
to  fill  up  the  blank  left  for  the  name  of  the 
payee  by  inserting  the  names  of  the  plain- 
tiffs' indorsers. 


In  Aiken  v.  Cathcart  (1840)  3  Rich.  L. 
(S.  C.)  133,  44  Am.  Dec.  764,  a  promissory 
note  was  drawn  with  the  name  oi  tJh-  |»iiv(e 
left  blank,  and  indorsed  by  two  persons; 
subsequently,  the  maker  iransf erred  tlie 
note  to  one  who  inserted  the  name  of  the 
first  indorser  as  payee;  the  note  not  being 
paid  at  maturity,  the  second  indorser  took 
it  up  and  brought  an  action  against  the 
first  indorser  to  recover  the  amount  thus 
paid;  his  right  to  thus  recover  of  the  first 
indorser  was-  sustained. 

In  Fretwell  v.  Carter  (1907)  78  S.  C.  531, 
59  S.  E.  639,  where  notes  executed  in  blank 
were  transferred  by  the  person  to  whom 
they  were  thus  delivered,  it  is  stated  that 
the  transferee  was  authorized  to  fill  in  the 
blank  with  the  name  of  the  transferrer,  and 
that  he  in  substance  did  so  by  alleging  exe- 
cution and  delivery  to  the  transferrer  as 
payee,  although  the  blank  was  not  actually 
filled  at  the  time  the  notes  were  introduced 
in  evidence  in  the  action  thereon. 

15  Bank  of  Kentucky  v.  Garey  (1846)  6 
B.  Mon.  (Ky.)  626,  sustaining  an  action  by 
the  holder  who  had  inserted  the  name  of 
the  first  indorser,  against  the  drawer,  ac- 
ceptor, and  indorser  of  the  bill. 

Lawrence  v.  Mabry  (1830)  13  N.  C.  (2 
Dev.  L.)  473,  21  Am.  Dec.  346. 

16  First  Nat.  Bank  v.  Johnston  (1893)  97 
Ala.  655,  11  So.  695. 

A  draft  signed  and  indorsed  by  a  certain 
person,  and  addressed  to  another,  promising 
to  deliver  to  the  person  to  whom  addressed 
enough  cotton  to  pay  it  or  in  default  of 
such  delivery  to  pay  the  sum  specified  to 
such  person,  is  held,  in  Usry  v.  Saulsbury 
(1878)  62  Ga.  179,  sufficient  to  bind  the 
maker  and  indorser,  though  made  payable 
to  the  order  of  blank,  the  space  being  filled 
in  with  the  word  "myself." 

n  First  Nat.  Bank  v.  Johnston  (Ala.) 
supra. 

In  Cliamberlain  v.  Young  (1893)  2  Q.  B. 
(Eng.)  206,  63  L.  J.  Q.  B.  N.  S.  28,  4  Re- 
ports, 497,  69  L.  T.  N.  S.  332,  42  Week. 
Rep.   72,  an  action  was  sustained  against 

the  drawer  on  a  draft  payable  "to  

order,"  and  indorsed  by  the  drawer,  where 
the  blank  had  not  been  filled  The  court 
states  that  the  payee  is  clearly  indicated, 
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is  indorsed,  fill  in  his  own  name  as 
payee,  and  hold  as  maker  a  party  whose 
name  is  indorsed  on  the  back  of  the 
contract,  if  such  was  the  nature  of  the 
indorser's  contract.^® 

It  has  been  held  that  a  party  for  whose 
accommodation  a  note  and  mortgage  are 
made  with  the  name  of  the  payee  blank, 
and  to  whom  the  instruments  are  in- 
trusted without  any  instructions  as  to 
filling  in  the  name  of  any  particular 
person,  with  the  understanding  that  the 
papers  are  to  be  used  to  secure  a  loan 
for  the  person  to  whom  they  are  in- 
trusted, has  authority  to  insert  the  name 
of  the  person  from  whom  the  loan  is 
obtained.  ^' 

Where  a  note  blank  as  to  the  payee  is 
intrusted  by  the  maker  or  other  party 
thereto  to  a  third  person  with  express 
authority  to  fill  in  the  blank  with  the 
name  of  a  certain  person  as  payee,  prior 
to  the  delivery  of  the  instrument  as  a 
completed  obligation,  there  can,  of 
course,  be  no  question  about  the  binding 
effect  thereof,  if  this  authority  is  com- 
plied with  and  the  name  of  the  agreed 
person  inserted.*^  Nor,  on.  the  other 
hand,  can  there  be  any  question  that 
one  signing  a  note  in  blank  can  attach 
any  conditions  to  the  filling  up  of  the 
blank  that  he  may  choose ;  and  as  against 
the  person  to  whose  custody  the  instru- 
ment is  intrusted  with  such  limited  au- 
thority, and  others  with  notice  thereof, 
the  signer  of  the  blank  note  cannot  be 
held  liable  for  any  acts  beyond  this  re- 
stricted authority.*^  The  question  arises 
in  such  cases  when  the  person  intrusted 
with  the  blank  instrument  has  exceeded 


his  authority,  and  the  instrument  is  in 
the  hands  of  one  with  no  notice  of  the 
restricted  authority,  or  with  no  notice 
of  any  facts  connected  with  the  execu- 
tion of  the  instrument.  The  majority 
of  cases  that  have  passed  upon  this 
question  were  decided  under  the  law 
merchant,  and  not  under  the  Negotiable 
Instruments  Act. 

It  is  quite  generally  held  in  such  cases 
that  the  maker  or  other  party  makes  the 
person  thus  intrusted  with  the  instru- 
ment his  agent  to  fill  in  the  blank,  and 
is  bound  by  the  act  of  such  agent  in 
filling  in  a  name  other  than  that  agreed 
upon,  to  a  person  who  had  no  notiee  of 
the  restricted  authority,**  or  to  a  bona 
fide  holder.*^  One  who  indorses  a  blank 
note  and  delivers  it  to  another  for  the 
purpose  of  enabling  him  to  obtain  credit 
upon  a  certain  purchase  of  goods  is 
bound  to  one  who  takes  the  instrument 
for  value  and  without  notice  of  the  re- 
stricted authority,  in  another  and  dif- 
ferent transaction  than  the  one  intended 
by  the  indorser,  and  fills  in  the  blanks 
so  as  to  make  a  complete  note.** 

In  the  case  of  accommodation  paper 
given  for  the  purpose  of  enabling  the 
accommodated  party  to  obtain  a  loan, 
a  party  intrusted  with  the  paper,  blank 
as  to  the  name  of  the  payee,  may  insert 
the  name  of  any  person  from  whom  ih(* 
loan  is  obtained,**  even  though  such  per- 
son is  not  the  person  from  whom  the 
accommodation  maker  understood  the 
loan  was  to  be  obtained.  At  least,  the  ac- 
commodation maker  is  bound  to  one 
who  loaned  the  money  and  whose  name 
was  filled  in  the  note,  where  the  lender 


as  by  the  most  common  rules  of  construc- 
tion such  a  draft  is  payable  to  the  order  of 
the  drawer. 

isSittig  v.  Birkestack  (1873)  38  Md.  158. 
Whether  this  was  the  nature  of  the  in- 
dorser's  contract  was  left  to  the  jury  as  a 
question  of  fact. 

Compare  with  Riddle  v.  Stevens  (1866) 
32  Conn.  378,  87  Am.  Dee.  181,  infra,  note 
30, 

WVan  Etta  v.  Evenson  (1871)  28  Wis. 
33,  9  Am.  Rep.  486. 

WSee  Linthicum  v.  Bagby  (1917)  —  Md. 
— ,  102  Atl.  997,  infra,  note  31. 

Evidence  to  show  that  the  bill  was  filled 
up  in  accordance  with  the  agreement  is 
competent.  Stahl  v.  Berger  (1823)  10  Serg, 
4fc  R.  (Pa.)  170,  13  Am.  Dec.  066. 

«  Wagner  v.  Diedrich  (1872)  50  Mo.  484, 
holding  one  who  signs  a  note  in  blank  with 
the  understanding  that  two  other  persons 
were  to  sign  as  makers  with  him,  not  liable 
to  one  of  such  persons,  to  whom  tlie  note 
liad  been  indorsed  by  the  other,  who  had 
Jilled  in  his  own  name  as  payee  where  the 
plaintiff   had  knowledge  of   the   conditions 
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upon  which  the  note  w^as  signed  by  the  de- 
fendant. 

28Gothrupt  V.  Williamson  (1878)  61  Ind. 
599,  sustaining  a  demurrer  to  an  answer  in 
an  action  on  the  note,  the  answer  setting 
up  the  tilling  in  of  the  name  of  a  different 
person  than  that  agreed  upon,  and  also  the 
filling  in  of  other  blanks  contrary  to  in- 
structions. 

But  see  provision  of  Negotiable  Instru- 
ment Act,  text  to  note  31,  infra. 

M  Melton  V.  Pensacola  Bank  &  T.  Co. 
(1911)  111  C.  C.  A.  166,  100  Fed.  126  (de- 
cided under  the  Negotiable  Instruments 
Act;  but  no  reference  is  made  thereto  in 
this  connection) ;  Wilkes  v.  Pope  (1008)  4 
Ga.  App.  36,  60  S.  E.  823. 

«4  Frank  v.  Lilienfeld  (1880)  33  Gratt. 
(Va.)  377.  In  this  case  the  party  for  whose 
benefit  the  instrument  was  given  signed  as 
maker,  and  the  person  to  whom  he  trans- 
ferred it  filled  in  his  name  as  payee. 

But  see  provisions  of  Negotiable  Instru- 
ments Act,  text  to  note  31,  infra. 

«BSee  Van  Etta  v.  Evenson  (1871)  28 
Wis.  33,  9  Am.  Rep.  486,  supra,  note  19. 
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had  no  notice  of  any  restriction  upon 
the  authority  of  the  accommodated 
party.^  According  to  well-considered 
cases,  the  authority  is  not  limited  to 
filling  in  the  name  of  the  party  from 
whom  the  loan  is  obtained.  Other  names 
may  be  filled  in.  Thus,  it  has  been  held 
that  the  accommodated  party  has  au- 
thority to  obtain  indorsers  of  the  note 
and  thereafter  insert  the  name  of  such 
indorsers  as  payees  upon  obtaining  the 
loan  from  another.*^ 

A  member  of  a  firm  who  is  intrusted 
with  a  blank  draft  for  the  accommoda- 
tion of  the  firm  may  insert  his  own  name 
as  payee,  and  thereby  bind  the  drawers 
to  one  to  whom  the  draft  is  negotiated 
and  who  has  no  notice  of  the  restricted 
authority.** 

A  person  intrusted  with  blank  notes 
for  the  purpose  of  paying  for  live  stock 
purchased  by  him  for  the  maker  may 
bind  the  maker  to  one  who  had  no  notice 
of  the  restricted  authority,  by  inserting 
as  payee  his  name  upon  obtaining  a 
loan  of  money  from  him.** 

The  opinion  has  been  expressed,  how- 
ever, that  one  who  indorses  a  blank 
note  intending  that  his  name  shall  be 
inserted  therein  as  payee  is  not  bound 
to  one  to  whom  the  note  is  afterwards 
transferred,  and  whose  name  is  inserted 
as  payee,  although  such  person  had  no 
actual  notice  of  the  execution  in  blank. 
The  indorsement  of  a  note  by  a  stranger 
to  the  instrument  is,  according  to  this 
view,  sufficient  to  put  the  payee  upon 
his  guard  when  the  note  is  offered  to  him, 
and  require  him  before  he  relies  upon  the 


indorsement  to  make  inquiry.'®  As 
stated  above,  the  right  of  the  holder 
of  an  instrument  executed  in  blank,  to 
recover  thereon,  has  been  based  upon 
two  theories:  viz.,  estoppel  and  the  the- 
ory that  a  bona  fide  holder  takes  free 
from  defenses.  Whether  the  doctrine  of 
estoppel  is  still  applicable  under  the 
Negotiable  Instruments  Act  presents  a 
question  upon  which  there  is  not  a  full 
accord  among  the  authorities.  A  ques- 
tion also  arises  under  the  Negotiable  In- 
struments Act  as  to  the  rights  of  an  in- 
nocent payee  of  an  instrument  executed 
in  blank  and  filled  up  in  excess  of  au- 
thority. These  are  questions  much 
broader  than  the  scope  of  this  note  and 
are  merely  suggested,  as  the  view  taken 
upon  them  may  be  determinative  of  a 
case  involving  the  filling  in  of  a  blank 
left  for  the  name  of  a  payee.  The  right 
of  an  innocent  payee  to  recover  on  an 
instrument  executed  in  blank  and  filled 
up  in  excess  of  authority  before  delivery 
to  the  payee  has  been  discussed  in  a 
previous  note.'*  In  that  note  the  first 
question  above  suggested,  viz.,  whether 
the  doctrine  of  estoppel  is  applicable 
under  the  Negotiable  Instruments  Act,^ 
is  discussed. 

The  Negotiable  Instruments  Act  pro- 
vides that  the  person  in  possession  of  a 
blank  instrument  may  fill  it  up,  but,  in. 
order  that  it  "may  be  enforced  against 
any  person  who  became  a  party  thereto 
prior  to  its  completion,  it  must  be  filled 
up  strictly  in  accordance  with  the  au- 
thority given  and  within  a  reasonable 
time."  '*     It  is  further  provided,  how- 


8«  Wilson  ?.  Kinsey  (1874)  49  Ind.  35. 
The  coui't  in  this  case  finally  concludes  that 
there  was  no  restriction  upon  the  authority 
of  the  acoommodated  party  as  to  the  pcr- 
Bon  from  whom  the  loan  was  to  be  ob- 
tained. 

27  Armstrong  v.  Harshman  (1878)  61  Ind. 
r>2.  28  Am.  Rep.  666. 

w  Chemung  Canal  Bank  v.  Bradner 
(1871)  44  N.  Y.  680.  The  draft  in  this  case 
was  blank  as  to  date,  time  of  maturity, 
amount,  payee,  and  drawee.  These  blanks 
were  filled  with  the  knowledge  of  the 
plaintiff  at  the  time  of  making  the  loan. 

ssGeddes  v.  Blackmore  (1892)  132  Ind. 
651,  32  N.  E.  667. 

»0  Riddle  V.  Stevens  (1865)  32  Conn.  378, 
87  Am.  Dec.  181.  Compare  with  Sittig  v, 
Birkestaek  (1873)  38  Md.  158,  supra,  note 
18. 

SI  See  note  to  Vander  Ploeg  v.  Van  Zuuk, 
13  L.R.A.(N.S.)  400;  and  supplementary 
note  to  I-iiberty  Trust  Co.  v.  Tilton,  L.R.A. 
191 5B,  144.  And  see  subsequent  case  of 
Kx  parte  Goldberg,  L.R.A.1916F,  1167. 

The  Vander  Ploeg  Case  is  approved  in 
the  subsequent  case  of  Dcvoy  &  K.  Coal  & 
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Coke  Co.  v.  Huttig  (1916)  174  Iowa,  357,. 
156  N.  W.  412. 

See  also  Hartington  Nat.  Bank  v.  Brcs- 
lin  (1910)  88  Neb.  47,  31  L.R.A.(N.S.)  ISO, 
128  N.  W.  659,  Ann.  Cas.  1912B,  1008,  ap- 
proving of  the  Vander  Ploeg  Case. 

See  also  Demers  v.  Lavcille  (1913)  Rap. 
Jud.  Quebec  44  C.  S.  61,  11  D.  L.  R.  22, 
supra,  note  7. 

««In  Farmers*  Loan  &  T.  Co.  v.  Brown 
(1917)  -  Iowa,  — ,  165  N.  W.  70,  decided 
under  this  provision,  it  is  stated  that  a 
person  for  whose  accommodation  a  note 
was  drawn,  and  who  was  intended  to  be 
named  therein  as  payee,  had  the  right  with- 
in a  reasonable  time  to  insert  his  name  as 
payee  in  the  note.  In  this  case  no  name 
was  inserted  and  an  action  was  brought  in 
equity  by  an  indorsee  of  the  accommodated 
party  to  have  the  instrument  reformed  and 
the  name  of  the  intended  payee  inserted. 

The  implied  power  arising  from  this  pro- 
vision of  the  Negotiable  Instrument  Act  is 
stated  in  Linthicum  v.  Bagley  (1917)  — 
Md.  — ,  102  Atl.  997,  to  extend  to  every  in- 
complete feature  of  the  instrument,  and  it 
may   be   utilieed   for  the   insertion   of  the 
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ever,  that  a  holder  in  due  course  to  whom 
it  is  negotiated  after  completion  ^^may 
enforce  it  as  if  it  had  been  filled  up 
strictly  in  accordance  with  the  authority 
given,  and  within  a  reasonable  time." 
Under  these  provisions,  it  seems  that  a 


party  who  fills  in  a  blank,  whether  he  is 
the  party  to  whom  the  instrument  is  in- 
trusted by  the  party  sought  to  be  held 
liable  thereon,  or  one  to  whom  the  instru- 
ment is  thereafter  negotiated,  must  fill  it 
according  to  the  authority.** 


date,  the  amount,  the  name  of  the  payee, 
and  the  time  and  place  of  payment.  There 
seems  to  have  been  no  dispute  in  this  case 
about  the  name  inserted  in  the  blank  left 
for  the  payee,  as  it  was  filled  in  accordance 
with  authority. 

Where  there  is  no  evidence  that  the  blanks 
were  not  filled  up  in  accordance  with  the 
authority  given,  the  prima  facie  case  made 


by  the  Negotiable  Instruments  Act  becomes 
conclusive,  and  it  will  be  presumed  that 
the  holder  had  authority  to  fill  up  the 
blanks  as  they  were  filled  up.  Brown  v. 
Thomas  (1917)  120  Va.  763,  92  S.  E.  977. 

MSee  Demers  v.  Laveille  (1913)  Rap. 
Jud.  Quebec  44  C.  S  .61,  11  D.  L.  R  22, 
s\ipra,  note  7.  W.  A.  E. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

W.  E.  STUART  et  al. 

V. 

E.  E.  CARTER,  Plfi".  in  Err. 
(79  W.  Va.  92,  90  S.  E.  63.) 

Indemnity  —  construction  of  contract. 

1.  Whether  a  contract  of  indemnity  is 
one  of  indemnity  against  liability,  as  con- 
tradistinguished from  indemnity  against 
mere  loss  or  damage,  depends  upon  the  true 
intent  and  meaning  of  the  covenant.  If  it 
simply  indemnities  and  nothing  more,  the 
indemnity  is  against  loss  or  damage  only. 
If  it  binds  the  indemnitor  to  do  a  certain  act 
or  to  pay  certain  sums  of  money,  and  per- 
formance of  such  act  or  payment  of  such 
sum  will  prevent  harm  or  injury  to,  or  lia- 
bility upon,  the  indemnitee,  the  contract  is 
one  of  indemnity  against  liability. 

For  other  cases,  see  Contribution  and  In- 
demnity, in  Dig.  1-52  N.  8. 

Same  —  when  action  accrues. 

2.  On  a  contract  of  indemnity  against 
liability,  a  right  of  action  arises  imme- 
diately on  the  nonperformance  of  the  thing 
the  covenantor  bound  himself  to  do,  or  non- 
payment of  the  money  he  bound  himself  to 
pay  for  exoneration  of  the  indemnitee,  when 
it  became  due  and  payable. 

For  other  caseSy  see  Action  or  Suit,  I,  h,  in 
Dig,  1-52  N.  8. 

Same  —  satisfaction  of  claim. 

3.  If  the  covenant  or  agreement  is  to  pay 
money  to  a  third  person  in  discharge  of  the 
liability  of  the  covenantee,  or  to  preveut 
such  liability,  payment  of  the  debt  by  the 
covenantee  is  not  a  condition  precedent  to 
his  right  of  action,  and  he  may  sue  and 

Headnotes  by  Poffenbaeger,  J. 


Note.  —  The  question  whether  a  contrac- 
tor's bond  for  the  payment  of  claims  for 
labor  and  material  is  a  contract  of  indem- 
nity against  liability  or  against  loss  is  dis- 
cussed in  the  annotation  following  this  case, 
post,  1074,  and  see  references  therein  to 
annotations  on  related  questions. 
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recover  the  full  amount  of  the  debt  agreed 
to  be  paid  without  having  first  paid  it. 
For  other  cases y  see  Action  or  Suit,  I.  h,  in 
Dig.  1-52  N.  8. 

Same  —  contractor's  bond. 

4.  A  bond  with  a  condition  for  perform- 
ance of  the  covenants,  conditions,  and  agree- 
ments of  a  building  contract,  due  and 
prompt  payment,  and  discharge  of  all  in- 
debtedness that  may  be  incurred  by  the  con- 
tractors in  the  execution  thereof,  comple- 
tion of  the  building  free  from  mechanics' 
liens,  performance  of  the  covenants,  condi- 
tions, and  agreements  of  the  contract  at  the 
time  and  in  the  manner  therein  prescribed* 
and  payment  of  costs  incident  to  enforce- 
ment of  payment  and  collection  of  debts  in- 
curred by  the  contractors  in  performance 
of  the  contract,  is  a  contract  of  indemnity 
against  liability. 
For  other  oases,  see  Bonds,  II.  a,  in  ZHg. 

1-52  N.  8. 

Bond    —   contractor's      breach   —   me- 
chanics' lien. 

6.  The  condition  of  such  a  bond  is  broken 
by  the  acquisition  of  a  mechanics'  lien  on 
the  property  by  a  materialman,  and  the 
obligee  has  an  immediate  right  of  action  on 
the  bond  for  recovery  of  the  amount  of  the 
lien  and  the  costs  incident  thereto,  as  money 
recoverable  by  action  on  contract. 
For  other  cases,  see  Bonds,  II.  a,  in  Dig. 

1-52  N.  S. 

Pleading  —  motion  —  recovery  on  bond. 

6.  Money  due  on  a  bond  with  collateral 
condition  may  be  recovered  by  motion,  un- 
der §  6,  chap.  121,  of  the  Code  (§  4726). 
For  other  causes,  see  Motions  and  Orders,  I, 

in  Dig.  1-52  N.  8. 

Same  —  necessary  averments. 

7.  Though  the  plaintiff's  notice  of  a  mo- 
tion for  judgment  on  such  a  bond  consti- 
tutes his  pleading  in  the  proceeding,  analog- 
ous to  a  declaration  in  debt,  as  well  as  his 
process  against  the  defendant,  he  need  not 
aver  nonpayment  of  the  penalty  of  the  bond. 
The  proceeding  being  informal,  it  siitlices  to 
base  the  notice  on  the  bond,  and  advise  the 
defendant  of  the  nature  of  the  breach  and 
the  amount  of  the  plaintiff's  demand. 

For  other  cases,  see  Motions  and  Orders,  L 
in  Dig.  1-52  N.  8. 


STUART  V.  CARTER 


1071 


Evidence  —  bond  —  variance. 

8.  If  the  bond  upon  which  a  proceeding 
is  based  is  one  given  to  insure  faithful  per- 
formance of  a  working  contract,  and  the 
date  of  tlie  contract  is  wrongly  stated  in  the 
condition,  the  error  need  not  be  averred  in 
the  notice,  and,  upon  proof  thereof,  the 
contract  is  admissible  in  evidence. 

For  other  caaea,  see  Evidence,  XIII.  b,  w 
Diff.  1-^2  N,  8, 

Payment  —  partnership  •—  change     of 
name. 

9.  Upon  an  issue  in  such  case,  as  to  pay- 
ment of  the  contract  price  to  the  contrac- 
tors, leaving  nothing  out  of  which  to  dis- 
charge a  mechanics*  lien  on  the  property  for 
materials  used  in  the  construction  thereof, 
the  owners  may  prove  payment  to  them 
under  an  altered  firm  name,  upon  a  repre- 
sentation by  one  of  them  that  their  hrm 
name  had  been  changed  to  that  in  which 
the  payments  were  made. 

For  other  caaee,  see  Evidence,  XI,  m,  in  Dig, 
1-^2  N,  8, 


(October  24,  1916. 


) 


ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  on  a  bond  given  to 
insure  performance  of  the  conditions  and 
agreements  in  a  certain  building  contract 
and  prompt  payment  and  discharge  of  all 
indebtedness  incurred  by  the  contractors  in 
carrying  it  out.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanders  A  Crockett  and  Alfred 
Cr.  Fox,  for  plaintiff  in  error: 

In  an  action  on  a  bond  with  collateral 
condition,  the  breach  of  the  condition  is  the 
gist  of  the  action,  for  without  a  breach 
there  is  no  cause  of  action. 

Jackson  v.  Hopkins,  92  Va.  601,  24  S.  E. 
234;  Reynolds  v.  Hurst,  18  W.  Va.  648; 
Wheeling  v.  Black,  25  W.  Va.  266;  Syme  v. 
Griffin,  4  Hen.  &  M.  277. 

The  breach  of  the  conditions  as  well  as 
the  failure  to  pay  the  penalty  must  be  al- 
leged. 

Jackson  County  v.  Leonard,  16  W.  Va. 
470;  Douglass  v.  Central  Land  Co.  12  W. 
Va.  510;  Reynolds  v.  Hurst,  18  W.  Va.  648; 
State  V.  Phares,  24  W.  Va.  657;  Rigg  v. 
Parsons,  29  W.  Va.  622,  2  S.  E.  81 ;  Mounds- 
ville,  B.  &  W,  R.  Co.  v.  Wilson,  52  W.  Va. 
<I47,  44  S.  E.  169. 

Where  a  special  contract  is  declared  upon 
and  the  contract  proved  is  essentially  vari- 
ant, there  can  be  no  recovery. 

Baltimore  &  0.  R.  Co.  v.  Skeels,  3  W.  Va. 
666;  Ratliff  v.  Sommers,  55  W.  Va.  36,  46 
S.  E.  712,  1  Ann.  Cas.  970;  Evans  v.  Kelley, 
49  W.  Va.  181,  38  S.  E.  497;  Boyd  v. 
Brown,  47  W.  Va.  238,  34  S.  E.  907;  Snyder 
V.  Wheeling  Electrical  Co.  43  W.  Va.  661, 
30  L.R.A.  499,  64  Am.  St.  Rep.  922,  28  S. 


E.  733;  Riley  v.  Jarvis,  43  W.  Va.  43,  26 
S.  E.  366. 

A  difference  in  the  date  of  a  contract 
sued  on  and  in  the  date  of  a  contract  proved 
is  a  material  variance. 

Damarin  v.  Young  Bros.  27  W.  Va.  436; 
Cooke  V.  Graham,  3  Cranch,  229,  2  L.  ed. 
420;  Bennett  v.  Giles,  6  Leigh,  316;  Rich- 
mond Standard  Steel  Spike  Iron  Co.  v. 
Chesterfield  Coal  Co.  102  Va.  417,  46  S.  E. 
397. 

Messrs.  Harold  A.  Ritz,  Ira  J.  Part- 
low,  and  Anderson,  Strother,  Hughes, 
&  Curd,  for  defendants  in  error: 

Notice  for  motion  for  a  judgment  is  suf- 
ficient if  it  acquaints  the  defendant  with 
the  grounds  on  which  he  is  to  be  proceeded 
against;  and  if  it  is  so  plain  that  the  de- 
fendant cannot  mistake  its  object,  it  is 
sufficient,  however  wanting  it  may  be  in 
form  and  technical  accuracy. 

Board  of  Education  v.  Parsons,  22  W.  Va. 
308;  West  Fork  Glass  Co.  v.  Innes-Weld 
Glass  Co.  101  C.  C.  A.  525,  178  Fed.  205; 
State  V.  Keadle,  63  W.  Va.  645,  60  S.  E. 
798;  1  Rob.  Pr.  589;  Graves  v.  Webb,  1 
Call,  443;  Segouine  v.  Auditor,  4  Munf. 
398;  Steptoe  v.  Auditor,  3  Rand.  221;  Wash- 
ington County  v.  Dunn,  27  Gratt.  612; 
White  V.  Sydenstricker,  6  W.  Va,  46. 

The  same  strictness  as  to  allegata  is  not 
required  in  a  proceeding  by  means  of  no- 
tice of  motion  for  a  judgment,  as  is  re< 
quired  in  an  action  in  debt,  or  even  in  as- 
sumpsit. 

Taylor  v.  M^Clean,  3  Call,  557 ;  Payne  ▼. 
Mattox,  1  Bibb,  164;  Thomas  v.  Allen,  1 
Hill,  145;  Board  of  Education  v.  Parsons, 
22  W.  Va.  308;  White  v.  Sydenstricker,  6 
W.  Va.  46. 

There  is  no  difference  in  the  date  of  the 
contract  sued  on  and  in  the  date  of  the 
contract  proved  in  this  case.  No  allegation 
is  made  in  the  notice  as  to  the  specific  date 
of  the  bond  sued  on,  or  as  to  the  specific 
date  of  the  contract  mentioned  in  the  no- 
tice of  motion  for  a  judgment. 

Hogg,  PI  &  Forms,  p.  Ill;  1  Chitty,  PI. 
p.  229;  Hanley  v  West  Virginia,  C  &  P. 
R,  Co.  59  W.  Va.  424,  53  S.  E.  625;  Mankin 
V.  Jones,  63  W.  Va.  376,  15  L.R.A.(N.S.) 
214,  60  S.  E.  248;  5  Cyc.  766,  839,  841; 
Serviss  v.  Stockstill,  30  Ohio  St.  418;  Ross 
V.  Overton,  3  Call.  309,  2  Am.  Dec.  662; 
Cromwell  v.  Grumsden,  1  Ld.  Raym.  335, 
91  Eng.  Reprint,  1119;  32  Cyc.  68. 

A    judgment    establishing    a    mechanics' 
lien  is  conclusive  against  the  surety  on  a 
bond  conditioned  against  such  liens. 
32  Cyc.  114,  note  38. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 
The  judgment  complained  of  on  this  writ 
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of  error  was  recovered  by  motion  made  un- 
der §  6,  chap.  121,  of  the  Code  (§  4726), 
upon  a  joint  and  several  bond  given  to  in- 
sure performance  of  the  covenants,  condi- 
tions, and  agreements  set  forth  in  a  cer- 
tkin  building  contract,  and  due  and  prompt 
payment  and  discharge  of  all  indebtedness 
that  should  be  incurred  bv  the  contractors 
in  carrying  out  the  same.  The  owners  of 
the  property  and  obligees  in  the  bond  were 
Hale  and  Stuart.  The  contractors  were 
Carter  Brothers  &  Bird.  E.  E.  Carter,  the 
defendant,  was  the  suret}*^  in  the  bond. 

After  one  continuance  at  the  instance  of 
the  defendant,  and  denial  of  another  for 
which  he  moved,  he  challenged  the  suffi- 
ciency of  the  notice  for  judgment,  by  a 
motion  to  quash  the  same,  which  the  court 
overruled.  Thereupon  he  tendered  three 
special  pleas,  two  of  which,  Nos.  1  and  3, 
the  court  permitted  him  to  file,  but  rejected 
No.  2.  To  special  plea  No.  3,  the  plaintiffs 
filed  a  special  replication,  and  to  the  other 
one,  replied  generally.  The  defendant  also 
entered  a  plea  of  nil  debet,  and  issue  wa&t 
joined  on  it.  The  case  was  submitted  to  a 
jury,  and  a  verdict  rendered  in  favor  of 
the  plaintiffs,  in  the  sum  of  $892.97,  by  di- 
rection of  the  court,  on  their  motion. 

The  character  of  the  instrument  upon 
which  the  proceeding  is  founded,  a  bond 
with  collateral  condition,  is  not  made  the 
basis  of  any  of  the  numerous  objections 
taken  and  made.  A  claim  for  mere  dam- 
ages for  the  breach  of  a  contract  is  not 
within  the  statute  under  which  the  proceed- 
ing was  instituted.  Wilson  v.  Dawson,  96 
Va.  687,  32  S.  E.  461.  The  demand  must 
be  for  money  due  upon  a  contract,  as  con- 
tradistinguished from  damages  arising 
from  the  breach  of  a  contract.  The  remedy 
extends,  however,  to  all  cases  in  which  a 
person  is  entitled  to  recover  money  by  action 
on  contract.  Long  v.  Pence,  93  Va.  584, 
25  S.  E.  593.  As  a  bond  with  collateral 
condition  is  proper  subject-matter  of  an 
action  of  debt  or  covenant  (Jackson  County 
V.  Leonard,  16  W.  Va.  470),  it  is  a  contract 
upon  which  money  may  sometimes,  but  not  I 
always,  be  recovered,  wherefore,  upon  a 
proper  showing,  the  remedy  by  motion  un- 
der the  statute  is  available.  A  demand  for 
payment  of  money  on  it  falls  within  the 
express  terms  of  the  statute.  The  nlere 
form  of  the  contract  is  immaterial.  Not  a 
word  in  the  statute  indicates  purpose  to 
limit  the  remedy  by  the  form  of  Uie  con- 
tract. It  suffices  that  the  money  demanded 
is  due  on  one. 

It  is  urged,  however,  in  support  of  the 
motion  to  quash  the  notice,  that  it  does  not 
show  any  right  to  a  money  recovery.  After 
having  set  forth  the  substance  of  the  bond 
and  made  the  same  a  part  of  it  by  refer- 


ence, the  notice  charges,  by  way  of  breach 
of  the  condition  thereof,  the  acquisition  of 
a  mechanics'  lien  on  the  property  of  the 
obligees,  by  the  Welch  Lumber  Company, 
a  corporation,  for  materials  furnished  by  it 
to  the  contractors  for  use  in  the  construc- 
tion of  the  building,  and  used  by  them  in 
the  construction  thereof;  but  it  fails  to 
show  payment  of  the  amount  due  the  Welch 
Lumber  Company  by  the  plaintiffs,  or  the 
discharge  of  the  lien  in  any  wav.  In  fact, 
it  has  not  been  paid.  Notwithstanding  the 
lack  of  an  averment  of  payment,  the  de- 
fendants in  error  insist  that  the  facts  set 
forth  in  the  notice  constitute  a  breach  of 
the  condition  of  the  bond,  entitling  them  to 
a  judgment  for  the  amount  of  the  lien. 

The  inquiry  raised  by  the  exception  in- 
volves consideration  of  a  distinction  and 
principle  not  extensively  discussed  or  ap- 
plied, if  at  all,  in  the  decisions  of  this  court, 
but  often  adverted  to  and  made  eflective  in 
cases  arising  in  other  jurisdictions;  name- 
ly, the  distinction  between  a  bond  or  other 
contract  binding  the  obligated  parties  to  do 
particular  things  for  prevention  of  injury 
and  damage  to  the  obligee,  and  a  contract 
of  mere  indemnity,  binding  the  obligors  to 
make  good  an  injury  or  damage,  or  com- 
pensate for  it  after  occurrence  thereof.  In 
the  former  case,  the  obligee  or  covenantee 
may  sue  for  and  recover  the  money  the 
obligors  or  covenantors  bound  themselves  to 
pay>  by  way  of  indemnity  against  liability., 
without  having  paid  the  same.  In  the  lat- 
ter case,  he  must  have  paid  the  money  and 
so  suffered  actual  loss,  before  he  can  sue 
for  the  breach  of  the  contract.  As  has  been 
stated,  the  distinction  turns  upon  the  form 
of  the  condition  or  covenant.  In  Lathrop 
V.  Atwood,  21  Conn.  117,  124,  the  fule  is 
stated  as  follows:  "W^hen  a  condition  was 
to  discharge  or  acquit  the  plaintiff  from  a 
bond  or  other  particular  thing,  non  damni- 
flcatus  was  not  a  good  plea,  but  the  de- 
fendant should  set  forth  affirmatively  the 
special  matter  of  performance;  but  if  the 
condition  be  to  acquit  from  damage  merely, 
such  a  plea  is  good." 

The  following  clear  exposition  of  the  doc- 
trine is  found  in  Re  Negus,  7  Wend.  400: 
'^Wliether  an  action  lies  or  not  depends 
upon  the  true  intent  and  meaning  of  the 
covenant;  if  it  is  simply  to  indemnify,  and 
nothing  more,  then  damage  must  be  shown 
before  the  plaintiff  can  recover ;  but  If  there 
is  an  affirmative  covenant  to  do  a  certain 
act  or  pay  certain  sums  of  money,  then  it 
is  no  defense  in  such  an  action  to  say  that 
the  plaintiff  has  not  been  damnified.  .  .  . 
Where  indemnity  alone  is  expressed,  it  has 
always  been  held  that  damage  must  be  sus- 
tained before  a  recovery  can  be  had;  but 
wliere  there  is  a  positive  agreement  to  do 
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th6  act  which  is  to  prevent  damage  to  the 
plaintiff,  then  action  lies,  if  the  defendant 
neglects  or  refuses  to  do  such  act." 

Decisions  interpreting  contracts  as  pro- 
Tiding  for  more  than  mere  indemnity 
against  damage  are  numerous,  and  in  all 
of  them  the  intent,  meaning,  and  effect  were 
discovered  and  demonstrated  by  the  test  or 
principle  above  stated.  Holmes  v.  Rhodes, 
1  Bos.  &  P.  638,  126  Kng.  Reprint,  1107; 
Norwick  v.  Bradshaw,  Cro.  Eliz.  pt.  1,  p. 
53,  78  Eng.  Reprint,  814;  Loosemore  v. 
Radford,  9  Mees.  &  W.  657,  152  Eng.  Re- 
print, 277,  1  Dowl.  N.  S.  881,  11  L.  J. 
Exch.  N.  S.  284;  Warwick  v.  Richardson, 
10  Mecs.  &  W.  284,  152  Eng.  Reprint,  477 ; 
Glynn  v.  Yates,  8  Mod.  31,  88  Eng.  Re- 
print, 24;  Mewbum  v.  Mackelcan,  19  Ont. 
App.  Rep.  729;  Royal  Canadian  Bank  v. 
Goodman,  29  U.  G.  Q.  B.  674;  Grand  Junc- 
tion R.  Co.  v.  Pope,  30  U.  C.  C.  P.  633: 
Churchill  y.  Hunt,  3  Denio,  321;  Thomas 
V.  Allen,  1  Hill,  145;  Chace  v.  Uinman,  8 
Wend.  452,  24  Am.  Dec.  39;  Belloni  ▼. 
Freeborn,  63  N.  Y.  383;  Kohler  v.  Matlage, 
72  N.  Y.  2.'59;  National  Bank  v.  Bigler.  83 
X.  Y.  51;  Conner  v.  Reeves,  103  N.  Y.  627, 
9  N.  E.  439;  Merchants  A  M.  Nat.  Bank  v. 
Cumings,  149  N.  Y.  360,  44  N.  E.  173; 
Port  v., Jackson,  17  Johns.  239;  Blasdale  v. 
Babcock,  1  Johns.  618;  Kip  v.  Brigham,  6 
Johns.  158;  Hamilton  v.  Cutts,  4  Mass.  349, 
3  Am.  Dec.  222;  Booth  v.  Starr,  1  Conn. 
244,  6  Am.  Dec.  233;  Bender  v.  From- 
berger,  4  Dall.  436,  1  L.  ed.  898;  Ward  v. 
Henry,  5  Conn.  695,  13  Am.  Dec.  119; 
Hotchkiss  V.  Downs,  2  Conn.  136;  Crippen 
V.  Thompson,  6  Barb.  632;  Smith  v.  Chi- 
cago &  N.  W.  R.  Co.  18  Wis.  17. 

Mere  inspection  of  this  contract  reveals 
an  obligation  on  the  part  of  the  principals. 
Carter  Brothers  k  Bird,  to  do  things  for 
the  protection  of  the  obligees,  for  preven- 
tion of  injury  to  them,  not  one  merely  for 
compensation  for  the  injuries  after  the  oc- 
riirrence  thereof.  They  bound  themselves 
in  the  penal  sum  of  $2,600,  formally  agree- 
ing that  that  sum  should  become  due  and 
payable,  if  they  did  not  do  certain  things 
for  the  protection  of  the  obligees  from  in- 
jury. The  penal  sum  was  to  be  paid,  if 
they  did  not  perform  the  covenants,  con- 
ditions, and  agreements  of  their  building 
contract  duly  and  promptly,  pay  and  dis- 
charge all  indebtedness  that  might  be  in- 
curred by  them  in  the  execution  thereof,  com- 
plete the  building  free  of  all  mechanics' 
liens,  and  truly  keep  and  perform  the  cove- 
nants, conditions,  and  agreements  of  tlie 
contract  at  the  time  and  in  the  manner  and 
form  therein  specified.  Though  the  con- 
dition does  not  say,  in  terms,  that  the  prin- 
cipals shall  save  the  obligees  harmless,  or 
indemnify  them  against  liability,  such  sav- 


ing and  indemnity  are  necessary  results  of 
performance  of  the  things  they  agreed  to 
do.  If  there  is  an  agreement  to  do  a  par- 
ticular thing,  the  performance  of  which 
saves  harmless  and  indemnifies  against  lia- 
bility, rather  than  against  damage,  it  is 
wholly  unnecessary  to  add  a  stipulation  for 
accomplishment  of  these  results,  as  the  au- 
thorities above  cited  clearly  show. 

The  contract  of  the  principals  and  the 
surety  is  one  and  the  same.  The  bond 
cannot  be  read  one  way  for  the  principals 
and  another  for  the  surety.  Their  con- 
tract is  his  contract.  He  is  bound  to  do 
for  them  whatever  they  have  bound  them- 
selves to  do.  Wait  V.  Homestead  Bldg. 
Asso.  76  W.  Va.  431,  85  S.  £.  637;  Rich- 
mond &  P.  R.  Co.  V.  Kasoy,  30  Gratt.  218, 
Allison  V.  Farmers'  Bank,  6  Rand.  (Va.) 
204;.  Durkin  v.  Exchange  Bank,  2  Patton 
&  H.  (Va.)  277;  Collier  v.  Southern  Exp. 
Co.  32  Gratt.  718;  Minor  v.  Mechanici» 
Bank,  1  Pet.  46,  7  Lw  ed.  47.  In  view  of 
this  principle,  it  is  immaterial  that  the 
surety  in  the  bond  did  not,  in  terms,  stipu- 
late that  he  would  complete  the  contract, 
fully  perform  all  its  covenants  and  agree- 
ments, turn  the  building  over  to  the  owners 
free  of  mechanics'  liens,  and  pay  all  in- 
debtedness incurred  in  the  execution  of  the 
contract  at  the  time  and  in  the  manner 
prescribed.  Together  with  his  pirincipals, 
he  bound  himself  to  pay  $2,600,  if  these 
things  should  not  be  done,  and,  if  they  had 
been  done,  there  would  have  been  no  lien 
on  the  property  of  the  plaintiff. 

This  interpretation  of  the  contract  is  in 
perfect  accord  with  conclusions  adopted  in 
well-considered  cases  involving  questions  of 
liability  on  instruments  of  the  class  of  this 
one.  Belloni  v.  Freeborn,  63  N.  Y.  383; 
Kohler  v.  Matlage,  72  N.  Y.  259;  National 
Bank  v.  Bigler,  83  N.  Y.  51. 

Though  it  seems  rather  inconsistent  to 
allow  one  man  to  recover  money  really  due 
to  another,  the  law  permits  it  under  the 
conditions  here  disclosed.  In  some  cases 
it  is  said  the  plaintiff  has  right  to  recover 
the  money,  to  the  end  that  he  may  be  able, 
or  more  able,  to  pay  the  debt  for  his  own 
relief. 

In  so  far  as  the  exception  or  objection  to 
the  notice  rests  upon  lack  of  averment  of 
nonpayment  of  the  penalty  of  the  bond,  it 
is  obviously  untenable,  because  the  pro- 
ceeding by  motion  is  informal  and  un tech- 
nical. Though  the  notice  is  a  sort  of  sub- 
stitute for  a  declaration  as  well  as  a 
summons,  it  sufficiently  performs  the  func- 
tion of  the  former,  if  it  indicates  with  rea- 
sonable certainty  upon  what  obligation,  de- 
mand, or  account  the  judgment  is  sought. 
Anderson  v.  Prince,  60  W.  Va.  567,  55  S. 
E.  666;  Shepherd  v.  Brown,  30  W.  Va.  13, 
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■3  S.  E.  186.  In  the  latter  case,  the  court 
said:  *\Such  a  notice  will  be  treated  with 
great  indulgence  by  the  court.  All  that  ia 
required  in  such  a  notice  is  that  it  should 
be  so  plain  that  the  defendants  cannot  mis^ 
take  its  object,  however  it  may  be  wanting 
in  form  and  technical  accuracy .'* 

The  statute  now  forbids  rendition  of  a 
judgment  for  the  penalty  of  such  a  bond, 
And  requires  ascertainment  of  the  amount 
actually  due  thereon  and  judgment  for  that 
only.  Code,  chap.  131,  §  17  (§  4926).  At 
common  law,  judgment  was  rendered  for 
the  penalty.  A  statutory  limitation  re- 
quired the  judgment  to  be  rendered  for  the 
penalty,  to  be  discharged  by  payment  of 
the  damages.  Now,  the  statute  permits 
judgment  only  for  the  sum  due  or  the  dam- 
■ages.  While  the  averment  of  nonpayment 
of  the  penalty  may  still  be  a  matter  of. sub- 
stance in  a  declaration  in  debt,  it  is  highly 
technical,  and  therefore  not  required  in  n 
notice  of  a  motion  for  judgment  under  the 
statute.  The  plaintiffs  claim,  in  the  no- 
tice, the  amount  of  the  mechanics'  lien. 
That  is  what  they  demand  and  all  they  are 
entitled  to  according  to  the  notice  and  the 
•evidence.  The  notice  clearly  states  the  de- 
mand and  sets  forth  the  obligation  upon 
which  it  is  founded.  Hence  the  purpose 
•of  the  motion  and  the  ground  thereof  are 
so  plainly  indicated  that  the  defendant 
<x>uld  not  have  been  misled  or  left  under 
any  misapprehension  as  to  them. 

An  erroneous  recital  of  the  date  of  the 
contract  in  the  bond  was  made  the  basis  of 
an  objection  to  the  introduction  of  the  for- 
mer, and  of  an  exception  to  the  action  of 
the  court  in  overruling  the  objection.  The 
<date  of  the  contract  was  June  11,  1913,  and 
the  contract  is  described  in  the  condition 
of  the  bond  as  having  been  dated  August 
21,  1913.  This  erroneous  recital  is  ex- 
plained in  the  evidence.  When  the  contract 
wsa  executed,  it  was  the  purpose  of  the 
contractors  to  have  some  surety  company 
execute  the  bond  as  their  surety.  Having 
failed  in  this,  they  had  the  defendant  exe- 
cute it,  more  than  two  months  after  the  date 
of  the  contract,  and,  by  some  oversight,  the 
contract  was  misdescribed  in  the  bond.  If 
this  error  had  been  averred  in  a  formal 
declaration,  and  proved  on  the  trial,  the 
contract  would  have  been  admissible.  As 
this  is  an  informal  proceeding  based  on  the 


bond,  and  not  on  the  contract,  proof  of  the 
error  in  description  was  admissible  and 
amply  sufficed  to  let  the  contract  in.  The 
bond  itself  did  not  vary  from  the  notice, 
and  the  contract  came  in  only  as  matter  of 
evidence. 

Conclusions  already  stated  obviously 
sustain  the  action  of  the  court  in  the  dis- 
position of  several  of  the  numerous  objec- 
tions made  to  the  introduction  of  evidence. 
The  bond  and  contract  were  properly  admit- 
ted. To  prove  payment  of  the  contract  price 
for  the  erection  of  the  building  and  thus 
show  lack  of  any  funds  in  their  hands  due 
the  contractors,  out  of  which  the  lien 
could  be  discharged,  the  plaintiffs  intro* 
duced  a  great  deal  of  documentary  evidence 
of  payments.  Among  the  papers  so  offered, 
were  numerous  checks  payable  to  the  Carter 
Bird  Construction  Company,  an  apparent 
stranger  to  the  contract.  It  was  explained 
however,  that  the  principals  in  the  course 
of  performance  of  their  contract  changed 
their  ftrm  name  from  Carter  Brothers  & 
Bird  to  the  Carter  Bird  Construction  Com- 
pany. Objeetion  was  made  to  proof  of  the 
admission  of  this  fact  by  one  of  the  princi- 
pals. The  form  of  the  testimony  was  that 
the  plaintiffs  made  the  checks  payable  to 
the  firm  under  its  new  name,  because  one  of 
the  contractors  requested  them  to*  be  so 
made,  representing  the  name  to  have  been 
changed.  This  explanation  amply  justified 
the  admission  of  the  checks.  All  the  other 
exceptions  founded  upon  the  admission  of 
evidence  are  of  similar  character.  Only  one 
of  them  is  seriously  relied  upon  in  the  brief. 
The  others  are  barely  mentioned  and  not 
discussed.  A  careful  examination  of  all  of 
them  discloses  no  error. 

As  to  the  existence  of  the  lien  constitut- 
ing the  plaintiffs'  demand,  there  is  no  con- 
troversy. Upon  the  authorities  cited,  the 
acquisition  thereof  constituted  a  breach  of 
the  condition  of  the  bond,  entitling  the 
plaintiffs  to  a  judgment  for  the  amount  of 
the  lien  and  the  costs.  The  condition  of  the 
bond  specifically  included  the  cost  of  en- 
forcement of  payment  and  collection  of  in- 
debtedness incurred  by  the  principals  in 
the  bond.  That  the  court  properly  directed 
a  verdict  for  the  amount  of  the  lien  and  the 
costs  is  manifest. 

For  the  reasons  stated,  the  judgment  com- 
plained of  will  be  affirmed. 


Annotation — Contractor's  bond  for  the  payment  of  claims  for  labor  and 
material  as  a  contract  of  indemnity  against  liability,  or  against  loss. 


For  a  note  on  insurance  against  in- 
juring property  or  person  of  third  per- 
son as  indemnity  or  liability  insurance, 
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see  Patterson  v.  Adan,  48  Li.R.A.(N.S.) 
184. 
As  to  right  of  subcontractor,  material- 
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man,  or  laborer  to  maintain  action  on 
contractor's  bond  to  owner,  see  notes  to 
Knight  V.  Castle,  27  L.R.A.(N.S.)  573, 
and  Cleveland  Metal  Roofing  &  Ceiling 
Co.  V.  Gaapard,  L.R.A.1916A,  768. 

It  will  be  noted  that  in  Stuart  v.  Car- 
ter, ante,  1071,  a  bond  conditioned  for 
the  performance  of  the  covenants,  con- 
ditions, and  agreements  of  a  building 
contract,  due  and  prompt  payment,  and 
discharge  of  all  indebtedness  that  might 
be  incurred  by  the  contractors,  comple- 
tion of  the  building  free  from  mechanics' 
liens,  etc.,  was  held  to  be  a  contract  of 
indemnity  against  liability,  the  condition 
of  which  was  broken  by  the  acquisition 
of  a  mechanics'  lien  on  the  property  by 
a  materialman. 

This  decision  is  in  accord  with  other 
cases  where  similar  bonds  have  been  in- 
volved. 

Thus,  in  Friend  v.  Ralston  (1904)  35 
Wash.  422,  77  Pac.  794,  where  recovery 
was  sought  on  a  contractor's  bond  pro- 
viding that,  if  the  principals  should 
faithfully  comply  with  all  the  terms, 
covenants,  and  conditions  of  their  con- 
tract (which  provided  that  they  should 
at  their  own  expense  supply  all  labor 
and  materials),  according  to  its  tenor, 
the  bond  should  be  null  and  void,  other- 
wise remain  in  full  force,  it  was  held 
that  the  obligee  might  maintain  an  ac- 
tion on  the  bond  although  she  had  not 
actually  paid  a  judgment  recovered  by 
one  who  had  a  lien  upon  the  building  for 
material  furnished.  The  court  said: 
'^The  contractors,  among  other  things, 
undertook,  by  the  express  terms  of  their 
contract,  to  provide  and  supply,  at  their 
own  cost  and  expense,  all  the  materials 
necessary  for  the  completion  of  said 
building  and  the  fulfilment  of  such  con- 
tract. The  appellant  company,  for  a 
consideration,  guaranteed  that  these 
contractors  should  well,  truly,  and  faith- 
fully comply  with  all  the  terms,  cove- 
nants, and  conditions  of  such  agreement 
on  their  part  to  be  performed.  These 
complaints  respectively  allege  that  Rals- 
ton &  Royea  purchased  materials  for 
this  building  of  the  Kerry  Mill  Company, 
in  furtherance  of  their  said  contract 
with  Mrs.  Friend,  the  owner  of  the 
premises;  that,  by  their  (the  contrac- 
tors') failure  to  pay  for  the  same,  Mrs. 
Friend's  property  became  subject  to  a 
lien  at  the  instance  of  the  Kerry  Mill 
Company.  'Where  the  contractor  for 
the  erection  of  a  building  gave  a  bond 
with  sureties  to  "faithfully  perform  all 
the  covenants  and  agreements  contained 
in  the  building  contract,"  etc.,  and  the 
building  contract  provided  that  he  was 
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"to  furnish  all  the  material,  such  as 
lumber,  hardware,  brick,  lime,  sand, 
paints,  oils,  etc.,  as  per  specifications," 
held,  that  a  failure  to  pay  for  such  ma- 
terials, whereby  a  mechanics'  lien  was 
filed  on  the  building  and  lot,  was  a 
breach  of  the  condition  of  the  bond,  and 
rendered  the  builder  and  his  sureties 
liable  thereon.'  Kiewit  v.  Carter  (1889) 
25  Neb.  460,  41  N.  W.  286.  The  learned 
counsel  for  appellant  cites  numerous  au- 
thorities with  reference  to  the  nonlia- 
bility of  sureties  on  bonds  or  covenants 
of  indemnity  Ho  save  and  keep  harm- 
less' the  obligee  from  certain  outstand- 
ing debts,  or  that  the  party  indemnified 
shall  not  sustain  damage  incurred 
through  the  omissions  or  acts  of  the 
principal,  etc.,  until  the  obligee  shall 
have  paid  or  discharged  such  debts,  or 
may  have  otherwise  sustained  financial 
loss.  Miller  v.  Fries  (1901)  66  N.  J.  L. 
377,  49  Atl.  674.  But  there  is  a  marked 
distinction  between  covenants  of  that  de- 
scription and  agreements  that  the  ob- 
ligors shall  perform  specific  acts.  Litch- 
field V.  Cowley  (1904)  34  Wash.  566, 
76  Pac.  81 ;  Wright  v.  Whiting,  40  Barb. 
(N.  T.)  235.  The  covenant  in  the  build- 
ing contract  on  the  part  of  the  contrac- 
tors with  Mrs.  Friend  is,  as  between 
them,  equivalent  to  a  direct  promise  to 
pay  for  materials  used  in  the  construc- 
tion of  the  building,  and  a  breach  of 
the  contract  occurred  when  the  contrac-  • 
tor  suffered  the  obligation  to  become  a 
charge  on  her  property ;  at  least,  she  was 
entitled  to  treat  it  as  a  breach.  It  may 
be  true  that  she  was  not  obligated  to 
do  so;  that  she  could  have  waited  until 
the  lien  had  become  fixed  and  deter- 
mined by  judgment  against  her  prop- 
erty, and  treated  that  as  the  breach  of 
the  bond,  thus  escaping  the  onus  of  es- 
tablishing, at  the  trial,  the  validity  of 
such  lien  and  the  amount  of  the  indebt- 
edness, but  she  was  not  obliged  to  delay 
action  in  that  behalf.  She  could  treat 
the  failure  of  the  contractors  to  keep 
her  property  free  from  such  encumbrance 
as  a  breach  of  the  contract.  Therefore, 
the  position  of  appellant's  counsel  that 
this  action  was  prematurely  brought  is 
untenable." 

A  like  conclusion  was  reached  in  Kie- 
wit v.  Carter  (Neb.)  supra,  upon  a  sim- 
ilar state  of  facts. 

And  relying  upon  the  decision  in 
Friend  v.  Ralston  (WaalL)  supra,  the 
court  in  Trinity  Parish  v.  ^tna  Indem- 
nity Co.  (1905)  37  Wash.  515,  79  Pac. 
1097,  held  that  a  bond  for  the  perform- 
ance of  a  contract,  providing,  among 
other  things,  that  if  the  principal  should 
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a  S.  E.  186.  In  the  latter  case,  the  court 
iMk'id:  *\Such  a  notice  will  be  treated  with 
great  indulgence  by  the  court.  All  that  ia 
required  in  such  a  notice  is  that  it  should 
l)e  so  plain  that  the  defendants  cannot  mis- 
take its  object,  however  it  may  be  wanting 
in  form  and  technical  accuracy.'' 

The  statute  now  forbids  rendition  of  a 
judgment  for  the  penalty  of  such  a  bond, 
■and  requires  ascertainment  of  the  amount 
actually  duo  thereon  and  judgment  for  that 
only.  Code,  chap.  131,  §  17  (§  4026).  At 
common  law,  judgment  was  rendered  for 
the  penalty.  A  statutory  limitation  re- 
quired the  judgment  to  be  rendered  for  the 
penalty,  to  be  discharged  by  payment  of 
the  damages.  Now,  the  statute  permits 
judgment  only  for  the  sum  due  or  the  dam- 
ages. While  the  averment  of  nonpayment 
of  the  penalty  may  still  be  a  matter  of  sub- 
stance in  a  declaration  in  debt,  it  is  highly 
technical,  and  therefore  not  required  in  n 
notice  of  a  motion  for  judgment  under  the 
statute.  The  plaintiffs  claim,  in  the  no- 
tice, the  amount  of  the  mechanics'  lien. 
That  is  what  they  demand  and  all  they  are 
entitled  to  according  to  the  notice  and  the 
evidence.  The  notice  clearly  states  the  de- 
mand and  sets  forth  the  obligation  upon 
which  it  is  founded.  Hence  the  purpose 
•of  the  motion  and  the  ground  thereof  are 
so  plainly  indicated  that  the  defendant 
•could  not  have  been  misled  or  left  under 
any  misapprehension  as  to  them. 

An  erroneous  recital  of  the  date  of  the 
contract  in  the  bond  was  made  the  basis  of 
an  objection  to  the  introduction  of  the  for- 
mer, and  of  an  exception  to  the  action  of 
the  court  in  overruling  the  objection.  The 
date  of  the  contract  was  June  11,  1913,  and 
the  contract  is  described  in  the  condition 
of  the  bond  as  having  been  dated  August 
21,  1913.  This  erroneous  recital  is  ex- 
plained in  the  evidence.  When  the  contract 
wsa  executed,  it  was  the  purpose  of  the 
contractors  to  have  some  surety  company 
execute  the  bond  as  their  surety.  Having 
failed  in  this,  they  had  the  defendant  exe- 
cute it,  more  than  two  months  after  the  date 
of  the  contract,  and,  by  some  oversight,  the 
contract  was  misdescribed  in  the  bond.  If 
this  error  had  been  averred  in  a  formal 
declaration,  and  proved  on  the  trial,  the 
contract  would  have  been  admissible.  As 
this  is  an  informal  proceeding  based  on  the 


bond,  and  not  on  the  contract,  proof  of  the 
error  in  description  was  admissible  and 
amply  sufficed  to  let  the  contract  in.  The 
bond  itself  did  not  vary  from  the  notice, 
and  the  contract  came  in  only  as  nuttter  of 
evidence. 

Conclusions  already  stated  obviously 
sustain  the  action  of  the  court  in  the  dis- 
position of  several  of  the  numerous  objec- 
tions made  to  the  introduction  of  evidence. 
The  bond  and  contract  were  properly  admit- 
ted. To  prove  payment  of  the  contract  price 
for  the  erection  of  the  building  and  thus 
show  lack  of  any  funds  in  their  hands  due 
the  contractors,  out  of  which  the  lien 
could  be  discharged,  the  plaintiffs  intro* 
duced  a  great  deal  of  documentary  evidence 
of  payments.  Among  the  papers  so  offered, 
were  numerous  checks  payable  to  the  Carter 
Bird  Construction  Company,  an  apparent 
stranger  to  the  contract.  It  was  explained 
however,  that  the  principals  in  the  course 
of  performance  of  their  contract  changed 
their  firm  name  from  Carter  Brothers  & 
Bird  to  the  Carter  Bird  Construction  Com- 
pany. Objection  was  made  to  proof  of  the 
admission  of  this  fact  by  one  of  the  princi- 
pals. The  form  of  the  testimony  was  that 
the  plaintiffs  made  the  checks  payable  to 
the  firm  under  its  new  name,  because  one  of 
the  contractors  requested  them  to  be  so 
made,  representing  the  name  to  have  been 
changed.  This  explanation  amply  justified 
the  admission  of  the  checks.  All  the  other 
exceptions  founded  upon  the  admission  of 
evidence  are  of  similar  character.  Only  one 
of  them  is  seriously  relied  upon  in  the  brief. 
The  others  are  barely  mentioned  and  not 
discussed.  A  careful  examination  of  all  of 
them  discloses  no  error. 

As  to  the  existence  of  the  lien  constitut- 
ing the  plaintiffs'  demand,  there  is  no  con- 
troversy. Upon  the  authorities  cited,  the 
acquisition  thereof  constituted  a  breach  of 
the  condition  of  the  bond,  entitling  the 
plaintiffs  to  a  judgment  for  the  amount  of 
the  lien  and  the  costs.  The  condition  of  the 
bond  specifically  included  the  cost  of  en- 
forcement of  payment  and  collection  of  in- 
debtedness incurred  by  the  principals  in 
the  bond.  That  the  court  properly  directed 
a  verdict  for  the  amount  of  the  lien  and  the 
costs  is  manifest. 

For  the  reasons  stated,  the  judgment  com- 
plained of  will  be  affirmed. 


Annolatioii — Contractor's  bond  for  the  payment  of  claims  for  labor  and 
material  as  a  contract  of  indemnity  against  liability^  or  against  loss. 


For  a  note  on  insurance  against  in- 
juring property  or  person  of  third  per- 
son as  indemnity  or  liability  insurance, 
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see  Patterson  v.  Adan,  48  Li.R.A.(N.S.) 
184. 
As  to  right  of  suboon tractor,  material- 
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man,  or  laborer  to  maintain  action  on 
contractor's  bond  to  owner,  see  notes  to 
Knight  V.  Castle,  27  KR.A.(N.S.)  573, 
and  Cleveland  Metal  Roofing  &  Ceiling 
Co.  V.  Gaspard,  L.R.A.1915A,  768. 

It  will  be  noted  that  in  Stuart  v.  Car- 
ter, ante,  1071,  a  bond  conditioned  for 
the  performance  of  the  covenants,  con- 
ditions, and  agreements  of  a  building 
contract,  due  and  prompt  payment,  and 
discharge  of  all  indebtedness  that  might 
be  incurred  by  the  contractors,  comple- 
tion of  the  building  free  from  mechanics' 
liens,  etc.,  was  held  to  be  a  contract  of 
indemnity  against  liability,  the  condition 
of  which  was  broken  by  the  acquisition 
of  a  mechanics'  lien  on  the  property  by 
a  materialman. 

This  decision  is  in  accord  with  other 
cases  where  similar  bonds  have  been  in- 
volved. 

Thus,  in  Friend  v.  Ralston  (1904)  35 
Wash.  422,  77  Pac.  794,  where  recovery 
was  sought  on  a  contractor's  bond  pro- 
viding that,  if  the  principals  should 
faithfully  comply  with  all  the  terms, 
covenants,  and  conditions  of  their  con- 
tract (which  provided  that  they  should 
at  their  own  expense  supply  all  labor 
and  materials),  according  to  its  tenor, 
the  bond  should  be  null  and  void,  other- 
wise remain  in  full  force,  it  was  held 
that  the  obligee  might  maintain  an  ac- 
tion on  the  bond  although  she  had  not 
actually  paid  a  judgment  recovered  by 
one  who  had  a  lien  upon  the  building  for 
material  furnished.  The  court  said: 
"The  contractors,  among  other  things, 
undertook,  by  the  express  terms  of  their 
contract,  to  provide  and  supply,  at  their 
own  cost  and  expense,  all  the  materials 
necessary  for  the  completion  of  said 
building  and  the  fulfilment  of  such  con- 
tract. The  appellant  company,  for  a 
consideration,  guaranteed  that  these 
contractors  should  well,  truly,  and  faith- 
fully comply  with  all  the  terms,  cove- 
nants, and  conditions  of  such  agreement 
on  their  part  to  be  performed.  These 
complaints  respectively  allege  that  Rals- 
ton &  Royea  purchased  materials  for 
this  building  of  the  Kerry  Mill  Company, 
in  furtherance  of  their  said  contract 
with  Mrs.  Friend,  the  owner  of  the 
premises;  that,  by  their  (the  contrac- 
tors') failure  to  pay  for  the  same,  Mrs. 
Friend's  property  became  subject  to  a 
lien  at  the  instance  of  the  Kerry  Mill 
Company.  'Where  the  contractor  for 
the  erection  of  a  building  gave  a  bond 
with  sureties  to  "faithfully  perform  all 
the  covenants  and  agreements  contained 
in  the  building  contract,"  etc.,  and  the 
building  contract  provided  that  he  was 
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"to  furnish  all  the  material,  such  as 
lumber,  hardware,  brick,  lime,  sand, 
paints,  oils,  etc.,  as  per  specifications," 
held,  that  a  failure  to  pay  for  such  ma- 
terials, whereby  a  mechanics'  lien  was 
filed  on  the  building  and  lot,  was  a 
breach  of  the  condition  of  the  bond,  and 
rendered  the  builder  and  his  sureties 
liable  thereon.'  Kiewit  v.  Carter  (1889) 
25  Neb.  460,  41  N.  W.  286.  The  learned 
counsel  for  appellant  cites  numerous  au- 
thorities with  reference  to  the  nonlia- 
bility of  sureties  on  bonds  or  covenants 
of  indemnity  'to  save  and  keep  harm- 
less' the  obligee  from  certain  outstand- 
ing debts,  or  that  the  party  indemnified 
shall  not  sustain  damage  incurred 
through  the  omissions  or  acts  of  the 
principal,  etc.,  until  the  obligee  shall 
have  paid  or  discharged  such  debts,  or 
may  have  otherwise  sustained  financial 
loss.  Miller  v.  Fries  (1901)  66  N.  J.  L. 
377,  49  Atl.  674.  But  there  is  a  marked 
distinction  between  covenants  of  that  de- 
scription and  agreements  that  the  ob- 
ligors shall  perform  specific  acts.  Litch- 
field V.  Cowley  (1904)  34  Waah.  566, 
76  Pac.  81 ;  Wright  v.  Whiting,  40  Barb. 
(K.  T.)  235.  The  covenant  in  the  build- 
ing contract  on  the  part  of  the  contrac- 
tors with  Mrs.  Friend  is,  as  between 
them,  equivalent  to  a  direct  promise  to 
pay  for  materials  used  in  the  construc- 
tion of  the  building,  and  a  breach  of 
the  contract  occurred  when  the  contrac-  • 
tor  suffered  the  obligation  to  become  a 
charge  on  her  property;  at  least,  she  was 
entitled  to  treat  it  as  a  breach.  It  may 
be  true  that  she  was  not  obligated  to 
do  so;  that  she  could  have  waited  until 
the  lien  had  become  fixed  and  deter- 
mined by  judgment  against  her  prop- 
erty, and  treated  that  as  the  breach  of 
the  bond,  thus  escaping  the  onus  of  es- 
tablishing, at  the  trial,  the  validity  of 
such  lien  and  the  amount  of  the  indebt- 
edness, but  she  was  not  obliged  to  delay 
action  in  that  behalf.  She  could  treat 
the  failure  of  the  contractors  to  keep 
her  property  free  from  such  encumbrance 
as  a  breach  of  the  contract.  Therefore, 
the  position  of  appellant's  counsel  that 
this  action  was  prematurely  brought  is 
untenable." 

A  like  conclusion  was  reached  in  Kie- 
wit V.  Carter  (Neb.)  supra,  upon  a  sim- 
ilar state  of  facts. 

And  relying  upon  the  decision  in 
Friend  v.  Ralston  (Wash.)  supra,  the 
court  in  Trinity  Parish  v.  ^tna  Indem- 
nity Co.  (1905)  37  Wash.  515,  79  Pac. 
1097,  held  that  a  bond  for  the  perform- 
ance of  a  contract,  providing,  among 
other  things,  that  if  the  principal  should 
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comply  with  all  the  terms,  covenants, 
and  conditions  of  his  contract  on  his 
part  to  be  kept  and  performed  according 
to  its  tenor,  the  bond  should  be  void, 
otherwise  in  full  force,  was  not  merely 
a  contract  of  indemnity,  but  a  guaranty 
that  the  contractor  would  perform  bis 
contract,  and  that  a  recovery  might  be 
had  thereon,  although  the  obligee  had  ac- 
tually paid  nothing  on  account  of  claims 
against  the  building  for  labor  and  ma- 
terial which  the  contractor,  who  left  the 
state  after  completing  the  building,  had 
failed  to  pay.  It  does  not  appear  that 
the  building  contract  in  this  case  ex- 
pressly provided  that  the  contractor 
should  furnish  and  pay  for  labor  and 
matcBials,  but  this  was  probably  one  of 
its  conditions,  as  it  is  stated  that  the 
contract  was  in  the  usual  form  of  build- 
ers* contracts. 

And  Brown  &  H.  Co.  v.  Ligon  (1899) 
92  Fed.  851,  where  a  bond  recited  that 
a  contractor  had  entered  into  an  agree- 
ment to  erect  a  building  and  furnish 
materials  therefor,  and  in  his  contract 
agreed  to  pay  all  persons  performing 
labor  upon  the  building  or  furnishing 
material  therefor,  and  the  bond  further 
recited  that,  if  the  contractor  should 
perform  and  fulfil  said  contract  and 
save  certain  sureties  on  another  bond 
given  by  the  contractor,  the  bond  should 
be  void,  otherwise  in  full  force,  it  was 
held  more  than  a  bond  for  indemnity, 
and  the  actual  payment  of  judgments 
recovered  by  materialmen  not  a  neces- 
sary prerequisite  to  liability.  The  court 
said:  "There. was  certainly  a  breach  of 
the  bond  in  suit  when  judgments  were 
rendered  against  Addison  and  others 
[sureties  on  the  other  bond]  on  the  sev- 
eral causes  of  action  already  ret'en'ed 
to.  There  was  also  another  breach  of 
the  condition  of  the  bond  in  suit  when 
Long  [the  contractor]  failed  to  pay  the 
complainant  and  other  parties  who  se- 
L'ured  judgments  which  have  been  as- 
signed to  the  complainant,  as  already 
stated,  for  the  materials  furnished  by 
them  for  the  construction  of  the  court- 
house and  jail  in  question.  Long,  it 
appears  by  his  contract  with  Pierce 
county,  had  agreed  to  pay  all  such 
claims,  and  the  condition  of  the  bond  in 
suit  recites  such  an  agreement.  The 
Addison  bond  bound  the  obligors  to  pay 
Long's  obligations  to  materialmen,  and 
this  obligation  is  recited  in,  and  its  per- 
formance is  guaranteed  by  the  defend- 
ants in  and  by,  the  bond  in  suit.  Long's 
failure  to  pay  these  claims  resulted  in 
judgments  against  Addison  and  others. 
The  defendants   in   this   case,  by  their  | 
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bond,  agreed  that  no  such  judgments 
should  be  rendered  against  Addison  and 
others.  The  defendants  therefore  could 
be  made  to  respond  to  Addison  and 
others,  and  the  other  complainants,  ex- 
clusive of  the  Brown  &  Haywood  Com- 
pany, if  they  were  the  meritorious  com- 
plainants in  this  case;  and  that,  too, 
irrespective  of  whether  Addison  and 
others  had,  prior  to  bringing  their  suit, 
actually  paid  the  judgments  so  ren- 
dered." 

And  in  Orinoco  Suppl}-  Co.  v.  Shaw 
Bros.  Lumber  Co.  (1912)  160  N.  C.  428, 
42  L.R.A.(]Sr.S.)  707,  76  S.  E.  273,  where 
a  bond  provided  that  a  contractor  should 
faithfully  perform  and  carry  out  his 
contract,  and  the  contract  provided  that 
the  contractor  agreed  to  pay  for  all  labor 
and  material  supplied  for  the  erection  of 
a  building,  and  to  save  the  owners  of 
the  building  harmless  from  all  claims 
and  liens  which  might  arise  out  of  con- 
tracts for  material  and  labor,  it  was 
held  that,  in  order  to  recover  on  the 
bond,  it  was  not  necessary  to  show  that 
the  Qbligee  had  suffered  pecuniary  in- 
jury by  reason  of  the  contractors  de- 
fault. The  court  said  that  this  restric- 
tion on  liability  did  not  obtain  where, 
in  addition  to  saving  the  principal  harm- 
less, there  was  an  agreement  to  do  some 
definite  thing  which  has  not  been  com- 
plied with,  such  as  an  agreement  to  pay 
for  labor  and  material. 

But  in  Sheard  v.  United' States  Fidel- 
ity &  G.  Co.  (1910)  58  Wash,  29,  107 
Pac.  1024,  rehearing  denied  in  (1910) 
58  Wash.  37,  109  Pac.  276,  where  a 
contractor's  bond  was  conditioned  that, 
if  the  principal  should  indemnify  and 
save  the  obligee  harmless  from  any  pe- 
cunian^  loss  resulting  from  the  breach  of 
any  of  the  terms,  covenants,  and  condi- 
tions of  the  building  contract,  the  obli- 
gation should  become  void,  other\vise 
should  remain  in  full  force,  and  the  eon- 
tractor  agreed  to  furnish  all  labor  and 
materials  and  complete  his  contract  with- 
in a  certain  time,  it  was  held  that  the 
bond  was  an  undertaking  for  indemnity 
against  liability  for  damages,  and  that 
a  cause  of  action  did  not  arise  thereon 
unfil  damages  on  account  of  a  lien  for 
material  were  judicially  determined  and 
actually  paid.  The  decision  in  this  case 
appears  out  of  harmony  with  the  other 
Washington  cases,  set  out  supra. 

In  Equitable  Trust  Co.  v.  National 
Surety  Co.  (1906)  214  Pa.  159,  63  Atl. 
699,  6  Ann.  Cas.  465,  where  the  bond 
provided  (1st)  that  the  obligor  should 
save,  defend,  keep  harmless,  and  in 
demnify   the   obligee,   of   and   from   all 
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loss,  liability,  and  expense  on  or  for 
account  of  any  work  or  labor  done, 
or  materials  furnished,  or  to  be  done  or 
furnished,  for  and  about  the  construe- 
tion  of  the  building;  and  (2d)  that  the 
obligor  should  furnish  all  materials  and 
labor  necessary  to  complete  the  erec- 
tion and  construction  of  the  houses,  free 
and  clear  of  mechanics'  liens,  it  was 
<jtatcd  that  there  could  be  no  doubt  that 
the  first  clause  of  the  condition  of  the 
bond  was  an  indemnity  contract,  but  it 
was  held  that  the  second  was  one  of 
guaranty  to  furnish  the  materials  and 


complete  the  work,  and  that  a  failure 
of  the  obligor  to  do  so  constituted  a 
breach  of  the  bond. 

In  Carson  Opera  House  Asso.  v.  Mil- 
ler (1881)  16  Nev.  327,  a  contract  to 
secure  the  contractee  and  keep  it  harm- 
less from  all  liens  for  material  or  labor 
upon  a  building  was  held  a  contract  of 
indemnity,  which  was  not  violated  by 
merely  permitting  liens  to  be  filed,  but 
was  broken  only  when  the  contractee  was 
actually  damaged  by  reason  of  liens, 
or  lien  claims.  J.  T.  W. 
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STATE   OF   WEST  VIRGINIA   EX   REL. 
JOHN  SOMMER,  Plff.  in  Err., 

V. 

GEORGE  DO  WELL  et  al. 

(—  W.  Va.  — ,  95  S.  E.  861.) 

^nstlce  of  pence  —  de  facto  —  validity 
of  acts. 

1.  The  official  acts  of  a  de  facto  justice 
of  the  peace  are  as  valid  and  binding  in 
respect  to  the  public  and  third  persons  as 

.  if  he  were  also  a  justice  de  jure. 
For  otJier  cases,  see   OfficcrSf  111.  in  Dig. 
1-52  A'.  S. 

Judge  —  title  to  office  —  collateral  at- 
tack. 

2.  The  title  to  office  of  a  de  facto  judicial 
officer  cannot  be  collaterally  questioned,  and 
a  motion  made  in  a  pending  caiise  to  quash 
a  summons  issued  by  a  de  facto  justice  of 
tlie  peace,  on  the  ground  that  at  the  time 
he  issued  it  he  was  occupying  another  office 
incompatible  therewith,  should  not  be  en- 
tertained, either  by  the  justice  or  by  the 
circuit  court  on  appeal. 

For  other  cases,  see  Officers,  111.  in  Dig. 
1-^2  N.  8. 

(April  16,  1918.) 

1?RR0R  to  the  Circuit  Court  for  Mason 
J  County  to  review  a  judgment  dismissing 
plaintiff's  appeal  from  a  judgment  of  a 
justice's  court  in  defendants'  favor  for  costa 

Headnotefl  by  Williams,  J. 

Note.  -—  As  to  validity  of  acts  of  de  facto 
justice  of  peace,  see  annotation  following 
this  case,  post,  1070. 

Generally  as  to  incompatibility  of  offices 
at^  common  law,  see  the  annotation  follow- 
ing Howard  v.  Harrington,  L.R.A.1917A, 
216.  As  to  offices  within  constitutional  or 
statutory  provisions  against  holding  two 
ollices,  see  annotation  following  Groves  v. 
Barden,  KR.A.1917A,  231. 


in  an  action  on  an  injunction  bond.     Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  H.  Blagg,  for  plaintiff  in  error: 

The  court  erred  in  holding  that  tlie 
justice,  William  Jividen,  vacated  his  office 
in  assuming  the  office  of  commissioner  of 
the    county    court. 

24  Cyc.*416;  Jewell  v.  Gilbert,  64  N. 
H.  13,  10  Am.  St.  Rep.  357,  6  Atl.  80;  Mc- 
Craw  V.  Williams,  33  Gratt.  510;  Griffin  v. 
Cunningham.  20  Gratt.  31 ;  Boiling  v.  Lers- 
ner,  26  Gratt.  36:  Quinn  v.  Com.  20  Gratt. 
138;  Code,  chap.  7,  §  15;  Old  Dominion  Bldg. 
&  L.  Asso.  V.  Sohu,  54  W.  Va.  101,  46  S.  K 
222;  Maddox  v.  Ewell,  2  Va.  Cae.  59; 
Adams  v.  Mengel,  5  Sadler  (Pa.)  402.  8 
Atl.  606;  Davidson  v.  State,  135  Ind.  254, 
34  N.  E.  972. 

The  appearance  and  defense  of  the  de- 
fendants cured  all  defects  in  the  summons 
and    its    execution. 

Barnes's  Code,  chap.  50,  §  26;  Blanken- 
ship  V.  Kanawha  &  M.  R.  Co.  43  W.  Va. 
135,  27  S.  E.  355,  2  Am.  Xeg.  Rep.  475; 
Layne  v.  Ohio  River  R.  Co.  35  W.  Va.  438, 
14  S.  E.  123;  Pixley  v.  Winchell,  7  Cow. 
366. 

The  court  erred  in  dismissing  the  action 
and  awarding  costs  against  the  relator, 
John    Somnier. 

Bice  V.  Boothsville  Teleph.  Co.  62  W. 
Va.  521,  125  Am.  St.  Rep.  980,  59  S.  E. 
501,  13  Ann.  Cas.  1046;  Ferguson  v.  Millen- 
der,  32  W.  Va.  30,  9  S.  E.  38;  Elbon  v. 
Hamricic,  65  W.  Va.  236,  46  S.  E.  1029; 
Citizens'  Bank  v.  Cannon,  164  U.  S.  319, 
41  L.  ed.  451,  17  Sup.  Ct.  Rep.  89;  State 
ex  rel.  Westenhaver  v.  Lambert,  52  W.  Va. 
248,  43  S.  E.  176. 

Messrs.  John  E.  Beller  and  W.  Ij. 
Poling,  for  defendants  in  error: 

The  acceptance  of  an  incompatible  offico 
by  the  incumbent  of  another  office  is  re- 
garded as  a  resignation  or  vacation  of  the 
lirst  office. 

29    Cyc.   1382;    State   v.   Hutt,    2   Ark. 
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282;  People  ex  rel.  Marshall  v.  Leonard, 
73  Cal.  230, 14  Pac.  853 ;  Magie  v.  Stoddard, 
25  Conn.  565,  68  Am.  Dec.  376;  People  ex 
rel.  Stephen  v.  Hanifan,  96  111.  420;  Meh- 
ringer  v.  State,  20  Ind.  103;  Dickson  v. 
People,  17  111.  191;  Atty.  Gen.  ex  rel.  Dust 
V.  Oakman,  126  Mich.  717,  86  Am.  St.  Rep. 
574,  86  N.  VV.  151;  Northway  v.  Sheridan, 
111  Mich.  18,  69  N.  W.  82;  State  ex  rel. 
Walker  v.  Buss,  135  Mo.  325,  33  L.R.A.  616, 
36  S.  W.  636 ;  Oliver  v.  Jersey  City,  63  N.  J. 
L.  639,  48  L.R.A.  412,  76  Am.  St.  Rep.  228, 
44  All.  709;  Davenport  v.  New  York,  67 
N.  Y.  456;  People  ex  rel.  Russell  v.  Fire 
Comrs.  76  Hun,  146,  27  N.  Y.  Supp.  548; 
Shell  V.  Cousins,  77  Va.  328. 

The  mere  failure  of  the  justice  to  show  in 
his  transcript  that  the  appearance  was 
special  could  not  he  construed  as  a  waiver 
hv  the  defendants  of  a  fatal  defect  in  the 
summons  commencing  the  action. 

Colborn  v.  Booth,  41  W.  Va.  289,  23  S. 
E.  556;  James  v.  Stokes,  77  Va.  225;  Adams 
v.  Jennings,  103  Va.  579,  49  S.  E.  982; 
Bailey  v.  McCormick,  22  W.  Va.  102; 
Staunton  Perpetual  BIdg.  &  L.  Co.  v.  Haden, 
92  Va.  201,  23  S.  E.  285;  Blanton  v.  Carroll, 
86  Va.  539,  10  S.  E.  329;  Gresham  v.  Ewell, 
85  Va.  1,  6  S.  E.  700;  Anthony  v.  Kasey, 
83  Va.  338,  5  Am.  St.  Rep.  277,  5  S.  E.  176; 
Seamster  v.  Blackstock,  83  Va.  232,  5  Am. 
St.  Rep.  262,  2  S.  E.  36;  Dillard  v.  Central 
Virginia  Iron  Co.  82  Va.  734,  1  S.  E.  124; 
Lavell  V.  McCurdy,  77  Va.  763;  Gray  v. 
Stuart,  33  Gratt.  351 ;  Hoback  v.  Miller,  44 
W.  Va.  635,  29  S.  E.  1014;  Fowler  v.  Lewis, 
36  W.  Va.  112,  14  S.  E.  447;  Houston  v.  Mc- 
Cluney,  8  W.  Va.  135 ;  Dorr  v.  Rohr,  82  Va. 
359,  3  Am.  St.  Rep.  106;  Wade  v.  Hancock, 
70  Va.  620;  Mayer  v.  Adams,  27  W.  Va. 
244;  Haymond  v.  Camden,  22  \\.  Va.  180; 
Brady  v.  Richardson,  18  Ind.  1;  State  ex 
rel.  Hugg  V.  Ivins,  59  N.  J.  L.  139,  36  Atl. 
685:  Montgomery  v.  O'Dell,  67  Hun,  169, 
22  N.  Y.  Supp.  412,  142  N.  Y.  665,  37  N. 
E.  570. 

Unless  the  appeal  can  be  sustained  on 
some  ground,  this  court  will  not  take  ju- 
risdiction to  decide  a  question  of  costs  mere- 

Neal  V.  Van  Winkle,  24  W.  Va.  401; 
King  V.  Burdett,  12  W.  Va.  688;  Boggess 
v.  Robinson,  5  W.  Va.  402. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

John  Sommer,  the  relator,  brought  an 
action  before  William  Jividen,  a  justice 
of  the  peace,  on  an  injunction  bond.  De- 
fendants appeared  in  answer  to  the  sum- 
mons and  moved  to  quash  the  same,  which 
motion  was  overruled.  Their  appearance 
was  general.  The  case  was  tried  by  J.  F. 
Eddington,  another  justice  of  the  same  coun- 


ty, at  the  request  of  said  William  Jividen. 
Judgment  was  rendered  in  favor  of  de- 
fendants against  the  plaintiff  for  their 
costs.  Plaintiff  appealed  the  case  to  the  cir- 
cuit court.  Defendant  appeared  on  the  8tb 
of  October,  1918,  and  moved  to  quash  the 
summons  issued  by  Justice  William  Jividen, 
on  the  ground  that,  on  the  9th  of  November, 
1915,  when  he  issued  the  summons,  he  was 
a  commissioner  of  the  county  court  of  Ma- 
son county,  which  fact  plaintiff  admitted. 
The  circuit  court  sustained  the  motion, 
quashed  the  summons,  dismissed  the  appeal, 
and  adjudged  that  plaintiff  pay  defendants 
their  costs  expended  both  in  the  circuit 
court  and  before  the  justice;  and  plaintiff 
has  brought  the  case  here  on  writ  of  error. 

William  Jividen  was  elected  a  justice  of 
the  peace  of  Mason  county  in  1912,  was 
duly  qualified  and  entered  upon  the  duties 
of  that  office  on  the  Ist  day  of  January,  1013, 
and  continued  to  serve  as  such  justice  until 
the  3 Ist  of  December,  1916.  After  his  elec- 
tion and  qualification  as  justice  of  the  peace 
he  became  a  commissioner  of  the  county 
court,  whether  by  election  or  by  appoint- 
ment does  not  appear,  nor  is  it  material, 
and  was  occupying  said  office  at  the  time  he 
issued  the  summons  commencing  this  action. 
The  two  ofiices  are  declared  to  be  incom- 
patible by  §  30,  art.  8,  of  the  Constitution, 
but  no  proceedings  were  ever  taken  to  oust 
him  from  the  ofiice  of  justice  of  the  peace. 

The  legal  question  to  be  determined  is 
whether  his  title  to  the  office  of  justice  of 
the  peace  can  be  questioned  collaterally. 
Neither  the  Constitution  nor  any  statute  of 
the  state  provides  that  a  justice  of  the  peace 
who  accepts  an  ofiice  incompatible  there- 
with thereby  vacates  the  former  office. 
William  Jividen  was  not  a  mere  usurper 
or  intruder  into  the  ofiice,  but  was  a  de 
facto  justice  of  the  peace;  he  had  been 
elected  and  was  acting  colore  ofiicii.  His 
ofiicial  acts,  within  the  scope  of  a  justice's 
jurisdiction,  as  to  the  public  and  third 
persons,  were  therefore  as  valid  and  binding 
as  if  they  had  been  performed  by  a  de  jure 
justice.  The  rule  respecting  l^e  validity 
of  the  official  acts  of  de  facto  officers  ap> 
plies  to  all  judicial  officers,  whether  of 
high  or  low  rank,  and  regardless  of  whether 
the  nature  of  the  matters  coming  before 
them  for  adjudication  is  civil  or  criminal. 
Constantineau,  De  Facto  Doctrine,  §  422. 
In  Re  Manning,  139  U.  S.  504,  35  L.  ed. 
264,  11  Sup.  Ct.  Rep.  624,  a  case  wherein 
petitioner  had  been  convicted  of  manslaugh- 
ter by  the  municipal  court  of  Ashland  coun- 
ty, Wisconsin,  and  sentenced  to  imprison- 
ment, and  was  denied  a  writ  of  habeas 
corpus  by  the  supreme  court  of  said  state, 
the  Supreme  Court  of  the  United  States 
held  that  the  petitioner  was  not  denied  the 
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equal  protection  of  the  law,  nor  deprived 
of  his  liberty  without  due  process  of  law, 
in  violaticm  of  the  14th  Amendment  of  the 
Constitution,  even  though  he  was  sentenced 
hy  a  judge  who  had  been  appointed  to  office 
by  the  governor  without  authority  of  law. 
The  court  held  that  he  was  a  de  facto  judge 
presiding  over  a  de  jure  court,  and  there- 
fore his  official  acts  were  as  valid  as  if  he 
had  boen  lawfully  appointed. 

The  motion  to  quash  the  summons  waa 
a  collateral  attack  upon  the  title  of  William 
Jividen  to  the  office,  which  the  law  does  not 
permit.  His  official  acts  are  valid  and  bind- 
ing imtil  he  is  ousted  by  some  direct  pro- 
ceeding to  which  he  is  a  party,  brought  to 
try  his  title  to  the  office.  This  rule  is  es- 
tablished by  numerous  decisions  in  the 
different  states  of  this  country,  and  is 
founded  on  good  reason.  Otherwise  the  ad- 
ministration of  justice  might  be  greatly  im- 
peded and  embarrassed  by  questioning  the 
title  of  the  presiding  judge  in  any  proceed- 
ing pending  before  him,  thus  halting  the 
proceedings  until  that  question  should  be 
determined.  If  that  could  be  done  in  any 
proceeding,  it  could  be  repeated  in  any 
number  of  proceedings,  because  the  deter- 
mination of  it  in  one  suit  would  not  be  an 
adjudication  binding  upon  subsequent  liti- 
gants in  other  causes.  The  rule  is  one 
of  convenience,  based  on  principles  affecting 
the  public  policy.  As  said  by  Judge  O'Brien 
in  Curtin  v.  Barton,  139  N.  Y.,  at  page 
611,  34  N.  E.  1094,  and  quoted  by  Con- 
stantlneau  in  his  work  on  De  Facto 
Doctrine,  §  406,  as  the  doctrine  universally 
admitted:  "When  a  court  with  competent 
jurisdiction  is  duly  established,  a  suitor  who 
resorts  to  it  for  the  administration  of  jus- 
tice and  the  protection  of  private  rights 
should  not  be  defeated  or  embarrassed  by 
questions  relating  to  the  title  of  the  judge, 
who  presides  in  the  court,  to  his  office.  If 
the  court  exists  under  the  Constitution  and 
laws  and  it  had  jurisdiction  of  the  case,  any 
defect  in  the  election  or  mode  of  appointing 
the  judge  is  not  available  to  litigants.    Such 


questions  must  be  raised  by  some  action 
or  proceeding  to  which  the  judge  himself 
is  a  party,  and  where  the  issue  as  to  the 
validity  of  his  election  or  appointment  is 
directly  involved.  It  would  be  an  unseemly 
proceeding,  derogatory  to  the  dignity  of  the 
court  and  subversive  of  all  respect  for  the 
orderly  administration  of  justice,  to  permit 
private  litigants  to  enter  upon  an  inquiry 
as  to  the  title  of  the  judge,  before  whom 
the  action  is  pending,  to  his  office.  Of 
course,  if  such  an  inquiry  is  permissible,  the 
very  judge  whose  official  existence  is  in 
question  must,  in  the  first  instance  at  least, 
determine  it,  and  thus  he  is  compelled  to 
violate  a  fundamental  principle  in  all  pro- 
ceedings of  a  judicial  nature,  which  pre- 
cludes a  person  from  acting  as  a  judge  in 
his  own  case,  or  in  respect  to  a  question  in 
the  result  of  which  he  has  a  personal  in- 
terest." 

The  following  authorities  are  to  the  same 
effect:  Re  Burke,  76  Wis.  357,  46  N.  W.  24; 
C^m.  v.  Taber,  123  Mass.  253;  Com.  v.  Mc- 
Combs,  66  Pa.  436;  Ex  parte  Strang,  24 
Ohio  St.  610;  McGregor  v.  Balch,  14  Vt. 
428,  39  Am.  Dec.  231;  Keith  v.  Stete,  40 
Ark.  439,  6  S.  W.  880;  Ex  parte  Johnson, 
15  Neb.  512,  19  N.  W.  694.  The  supreme 
court  of  errors  of  the  state  of  Connecticut, 
in  State  v.  Carroll,  38  Conn.  449,  9  Am. 
Rep.  409,  held:  **The  acts  of  an  officer  ap- 
pointed by  and  acting  under  and  pursuant 
to  an  unconstitutional  law,  performed  before 
the  unconstitutionality  of  the  law  has  been 
judicially  determined,  are  valid,  as  respects 
the  public  and  third  persons,  as  the  acts 
of  an  officer  de  facto." 

It  not  being  proper  to  question  the  title 
of  the  justice  of  his  office  in  the  proceeding 
before  him,  it  necessarily  follows  that  it 
could  not  be  done  in  the  same  proceeding  on 
appeal  in  the  circuit  court.  It  would  be 
as  much  a  collateral  attack  in  the  one  in- 
stance as  in  the  other. 

The  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded  for 
further  proceedings. 


Annotation — ^Validity  of  acts  of  de  facto  justice  of  peace* 


The  rule  supported  by  practically  all 
of  the  authorities  is  that  the  official  acts 
of  a  de  facto  justice  of  the  peace,  wheth- 
er judicial  or  ministerial,  and  in  either 
a  civil  or  a  criminal  proceeding,  are  as 


valid  for  all  purposes  as  those  of  a  jus- 
tice de  jure,  so  far  as  the  public  and 
third  persons  having  an  interest  in  such 
acts  are  concerned.^  This  doctrine,  it 
has  been  said,  is  based  upon  principles 


1  This  rule  was  laid  down  in  the  following 
cases:  Cary  v.  State  (1884)  76  Ala.  78; 
Stephens  v.  Davis  (1905)  —  Ala.  — ,  39  So. 
831;  Southern  R.  Co.  v.  Dickens  (1909)  163 
Ala.  114,  50  So.  109;  Ex  parte  Fedderwitz 
(1900)  6  Cal.  Unrep.  562,  62  Pac.  935;  Hin- 
ton  V.  Lindsay  (1856)  20  Ga.  746;  State  v. 
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Nolan  (1917)  —  Idaho,  — ,  169  Pac.  295; 
Gumberts  v.  Adams  Exp.  Co.  (1867)  28  Ind. 
181;  Hidav  v.  State  (1917)  —  Ind.  App.  — , 
116  N.  E.  601;  Rheinhart  v.  State  (1875) 
14  Kan.  318;  Morton  v.  Lee  (1882)  28  Kan. 
286;  State  v.  Miller  (1905)  71  Kan.  491,  80 
Pac.  947;  Lexington  &  H.  Tump.  Road  Co. 
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of  public  policy,  convenience,  and  jus- 
tice ; '  or,  in  other  words,  the  public  in- 
terest requires  it*  as  necessary  to  the 
maintenance  of  the  supremacy  and  execu- 
tion of  the  laws  and  for  the  protection 
and  security  of  individual  rights,*  it 
being  unjust  and  unreasonable  to  re- 
quire every  individual  doing  business 
with  an  officer  to  investigate  and  de- 
termine at  his  peril  the  title  of  such 
office.^  Or,  as  more  fully  stated  in  a 
Mississippi  case :  •  "The  true  and  only 
foundation  of  the  rule  is  that  it  is  es- 
sential for  the  protection  of  those  who 
must  have  official  business  transacted, 
and  who  have  neither  the  time  nor  the 
opportunity  to  investigate  the  title  of 
the  incumbent.  Finding  the  office  filled 
by  one  performing  its  duties  and  recog- 
nized by  the  public  as  the  true  officer, 
those  having  occasion  for  his  services 
may  trust  to  the  facts  being  as  the  ap- 
pearances indicate  them  to  be,  and  in  so 
doing  will  be  protected.  But  the  law 
affords  this  protection,  because  to  refuse 
it  would  be  to  mislead  to  their  injury 
persons  who  in  good  faith  and  upon 
reasonable  grounds  believe  the  person 
professing  to  be  an  officer  to  be  such  in 


fact."  And  the  New  York  court  of  ap- 
peals^ has  summed  up  the  reasons  for 
the  rule  as  follows:  "This  principle  is 
founded  on  considerations  of  public 
policy,  and  its  maintenance  is  essential 
to  the  preservation  of  order,  the  security 
of  private  rights  and  the  due  enforce- 
ment of  the  laws.  Moreover,  it  is  sanc- 
tioned by  abundant  authority."  And  the 
Nevada  supreme  court'  has  said  that 
"the  rule  is  dictated  by  the  most  obvious 
necessity.  If  the  acts  of  public  officers 
could  at  any  time  be  overthrown  by  the 
showing  of  some  irregularity  or  in- 
formality in  their  elections  or  appoint- 
ment, all  confidence  in  the  judgment  of 
courts  would  be  destroyed,  and  judicial 
proceedings  would  ever  be  involved  in 
doubt  and  uncertainty." 

And  in  at  least  one  jurisdiction  (see 
Miss.  Code  1906,  §  3473)  it  is  expressly 
provided  by  statute  that  the  official  acts 
of  any  person  in  possession  of  a  public 
office  and  exercising  the  functions  there- 
of are  valid  and  binding  as  official  acts 
in  regard  to  all  persons  interested  or 
affected  thereby,  whether  such  person  be 
lawfully  entitled  to  hold  the  office  or  not. 
And  such  a  statute  has  been  held  to  vali- 


V.  McMurtry  (1845)  6  B.  Men.  (Ky.)  214; 
Brown  v.  Liint  (1854)  37  Me.  423;  John- 
son V.  McGinly  (1884)  76  Me.  432;  Com. 
V.  ivirby  (lS4<i)  2  Cush.  (Mass.)  577;  Facey 
V.  Fuller  (1865)  13  Mich.  627;  People  v. 
Payment  (1896)  109  Mich.  553,  67  N.  W. 
689;  Dabney  v.  Hudson  (1890)  68  Miss.  292, 
24  Am.  St.  Rep.  276,  8  So.  545;  State  use 
of  Liechter  v.  Miller  (1871)  48  Mo.  251; 
Fleming  v.  Mulhall  (1880)  9  Mo.  App.  71; 
Ex  parte  Parks  (1880)  3  Mont.  426;  Ex 
parte  Johnson  (1884)  15  Neb.  512,  19  N. 
W.  594;  Mallett  v.  Uncle  Sam  Gold  &  S. 
Min.  Co.  (1865)  1  Nev.  188,  90  Am.  Dec. 
484,  1  Mor.  Min.  Rep.  17 ;  M'Instry  v.  Tan- 
ner (1812)  9  Johns.  (N.  Y.)  135;  Greenleaf 
V.  Low  (1847)  4  Denio  (N.  Y.)  168;  Curtin 
V.  Barton  (1893)  139  N.  Y.  511,  34  N.  E. 
1094  (municipal  court) ;  Coyle  v.  Sherwood 
(1874)  1  Ilun  (N.  Y.)  272,  4  Thomp.  &  C. 
34  (de  facto  police  justice) ;  Weeks  v.  Ellis 
(1848)  2  Barb.  (N.  Y.)  320;  Re  Wakker 
(]S48)  3  i^arb.  (N.  Y.)  162:  Read  v.  Buf- 
falo (1867)  4  Abb.  App.  Dec.  (N.  Y.)  22,  3 
Keyes,  447;  Ex  parte  Strang  (1871)  21 
Ohio  St.  610  (police  judge) ;  Simpson  v. 
Patten  (1913)  34  Ohio  €.  C.  342,  18  Oliio 
C.  C.  N.  S.  186,  1  Ohio  App.  157;  Ex  parte 
Hand  (1917)  13  OkU.  Grim.  Rep.  614,  166 
Pac.  449;  Hamlin  v.  Kassafer  (1887)  15  Or. 
456,  3  Am.  St.  Rep.  176,  15  Pac.  778;  Cor- 
nish V.  Young  (1828)  1  Ashm.  (Pa.)  153 
(alderman  acting  as  magistrate) ;  M'Kim  v. 
Somers  (1830)  1  Penr.  &  W.  (Pa.)  297; 
Adam  v.  Mengel  (1887)  5  Sadler  (Pa.)  402, 
8  Atl.  606:  Kottman  v.  Ayer  (1848)  3 
Strobh.  L.  (S.  C.)  92;  Vanderberg  v.  Con- 
noly    (1898)    18   Utah,  112,  54   Pac.   1097; 
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McGregor  v.  Balch  (1842)  14  Vt  428,  39 
Am.  Dec.  231;  Fancher  v.  Stearns  (1889) 
61  Vt.  616,  18  Atl.  455;  Maddox  v.  Ewell 
(1817)  2  Va.  Caa.  59;  State  ex  bel.  Som- 
MER  V.  DowELL,  ante,  1077;  ToUe  v.  Stone 
(1842)  1  Pinney  (Wis.)  230;  Laver  v.  Mc- 
Glachlin  (1871)  28  Wis.  364;  McCormick  v. 
Cleveland  (1898)  98  Wis.  522,  67  Am,  St. 
Rep.  827,  74  N.  W.  339;  Hogle  v.  Rockwell 
(1898)  Rap.  Jud.  Quebec  20  C.  S.  309;  Mar- 
gate Pier  O).  V.  Hannan  (1819)  3  Barn.  & 
Aid.  266,  106  Eng.  Reprint,  661,  22  Revised 
Rep.  378. 

s^Hinton  v.  Lindsay  (1856)  20  Ga.  746; 
Morton  v.  Lee  (1882)  28  Kan.  286;  Brown 
V.  Lunt  (1854)  37  Me.  423;  Read  v.  Buffalo 
(1867)  4  Abb.  App.  Dec.  (N.  Y.)  22,  3  Keyes, 
447;  Hamlin  v.  Kassafer  (1887)  15  Or. 
456,  3  Am.  St.  Rep.  176.  15  Pac.  778. 

8  Pool  V.  Perdue  (187i)  44  Ga.  454;  Mar- 
gate Pier  Co.  v.  Hannan  (1810)  3  Barn. 
&  Aid.  266,  106  Eng.  Reprint,  661,  22  Re- 
vised  Rep.  378. 

4  Brown  v.  Lunt  (1864)  37  Me.  423: 
Fancher  v.  Stearns  (1889)  61  Vt.  616,  18 
Atl.  466. 

6  Weeks  V.  Ellis  (1848)  2  Barb.  (N.  Y.) 
320;  Hamlin  v.  Kassafer  (1887)  15  Or.  456, 
3  Am.  St.  Rep.  176,  15  Pac.  778;  Kottman 
V.  Ayer  (1848)  3  Strobh.  L.  (S.  C.)  92. 

6  Dabney  v.  Hudson  (1890)  68  Miss.  292, 
24  Am.  St.  Rep.  276,  8  So.  645. 

7  Curtin  v.  Barton  (1893)  139  W.  Y.  611, 
34  N.  E.  1094. 

« Mallett  v.  Uncle  Sam  Gold  &  S.  Min. 
Co.  (1865)  1  Nev.  188,  90  Am.  Dec.  484,  1 
Mor.  Min.  Rep.  17. 
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date  the  official  acts  of  a  de  facto  justice 
of  the  peace.* 

Applying  the  general  rule  that  the 
acts  of  a  justice  of  the  peace  de  facto 
are  valid  as  against  the  public  and  third 
persons,  it  follows  that  a  judgment  of 
such  a  justice  cannot  be  collaterally  at- 
tacked, at  least  in  a  proceeding  to  which 
he  is  not  a  party ;  ^^  or,  in  other  words, 
that  a  judgment  rendered  by  a  de  facto 


»B.  Altman  &  Co.  v.  Wall  (1916)  111 
Miss.  198,  71  So.  818. 

10  Ex  parte  Fedderwitz  (1900)  6  Cal. 
Unrep.  662,  62  Pac.  935  (habeas  corpus 
proceeding);  Ulnton  v.  Lindsay  (1866)  20 
Ga.  746  (holding  generally  that  a  judgment 
could  not  be  attacked  collaterally ) ;  Pool 
V.  Perdue  (Ga.)  supra  (holding  that  an  at- 
tachment could  not  be  collaterally  attacked 
by  a  party  to  the  suit  on  the  ground  that 
the  appointment  of  the  justice  who  issued 
it  was  not  authorized  by  law) ;  Lewiston  v. 
Proctor  (1860)  23  111.  533  (holding  that  the 
jurisdiction  of  a  de  facto  justice  of  the 
peace  cannot  be  attacked  on  appeal) ;  lilday 
V.  State  (1917)  —  Ind.  App.  — ,  115  N.  E. 
COl  (holding  that  one  on  trial  in  a  bastardy 
proceeding  cannot  attack  the  jurisdiction  of 
the  de  facto  justice  before  whom  the  pre- 
liminary hearing  was  had) ;  State  v.  Miller 
(1905)  71  Kan.  491,  80  Pac.  947  (holding 
that  one  charged  with  crinie  cannot  main- 
tain that  he  never  had  a  preliminary  hear- 
ing merely  because  it  was  before  a  de  facto 
justice  of  the  peace) ;  Johnson  v.  McGinly 
(1884)  76  Me.  432  (liolding  that  a  poor 
debtor's  bond  is  not  rendered  void  by  the 
fact  that  the  justice  who  heard  the  dis- 
closure was  a  ae  facto,  and  not  a  de  jure, 
official) ;  B.  Altman  &  Co.  v.  Wall  (Miss.) 
supra  (holding  that  under  Miss.  Code  1906, 
§  3473,  which  is  set  out  supra,  text  to  note 
9,  an  attachment  issued  by  a  de  facto  jus- 
tice of  the  peace  was  valid  as  against  col- 
lateral attack);  £x  parte  Parks  (1880)  3 
Mont.  426  (habeas  corpus  proceeding) ;  Ex 
parte  Johnson  (1884)  15  Neb.  512,  19  N.  W. 
594  (habeas  corpus  proceeding) ;  People  ex 
rel.  Sinkler  v.  Terry  (1888)  108  N.  Y.  1,  14 
N.  E.  815  (habeas  corpus  proceeding) ;  Re 
Wakker  (1848)  3  Barb.  (N.  Y.)  162  (habeas 
corpus  proceeding) ;  Ex  parte  Strang  (1871) 
21  Ohio  St.  610  (habeas  corpus  proceeding) ; 
Ex  parte  Hand  (1917)  13  Okla.  Crim.  Rep. 
614,  166  Pac.  449  (habeas  corpus  proceed- 
ing); Vanderberg  v.  Connoly  (1898)  18 
UUh,  112,  64  Pac.  1097  (holding  that  judg- 
ment cannot  be  attacked  on  appeal  merely 
because  rendered  by  a  de  facto  justice) ; 
McOrpgor  v.  Balch  (1842)  14  Vt.  428,  39 
Am.  Doc.  231  (holding  that  the  eligibility 
of  a  de  facto  justice  of  the  peace  cannot 
be  tried  in  a  suit  between  third  persons, 
to  which  he  was  not  a  party) ;  Telle  v. 
Stone  (1842)  1  Pinney  (Wis.)  230  (holding 
that  the  qualifications  of  a  justice  of  the 
peace  de  facto  who  tried  the  case  cannot 
be  inquired  into  collaterally);  McCormick 
V.  Cleveland  (1898)  98  Wis.  622,  67  Am.  St. 
Rep.  827,  74  N.  W.  339  (same  as  preceding 
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justice  of  the  peace  is  valid  at  least  as 
against  the  public  and  third  persons,^^ 
as  is  a  holding  for  thai  or  conviction  of 
a  criminal  offense. ^^  And  applying  the 
rule  more  specifically,  it  has  been  held 
that  a  bond  issued  by  a  de  facto  jus- 
tice is  valid  and  enforceable  against  the 
sureties  thereon ;  ^^  that  a  summons  and 
complaint  issued  by  a  de  facto  justice  of 
the  peace  is  valid  and  effective ;  ^^  that 

case) ;  Rex  v.  Justices  of  Herefordshire 
(1819)  1  Chitty  (Eng.)  709  (mandamus  to 
compel  justices,  one  of  whom  was  a  de 
facto  officer,  to  make  a  new  election  of  a 
county  treasurer).  But  in  connection  with 
the  above  cited  habeas  corpus  cases,  see 
Reg.  V.  Boyle  (1868)  4  Ont.  Pr.  Rep.  256, 
wherein  it  was  held  that  a  prisoner  could 
on  habeas  corpus  question  the  validity  of 
a  warrant  on  w^hich  he  was  detained,  it  ap- 
pearing that  one  of  the  two  justices  who 
signed  it  was  but  a  de  facto  oificial. 

11  Stephens  v.  Davis  (1905)  —  Ala.  — ,  39 
So.  831;  Giunberts  v.  Adams  Exp.  Co. 
(1867)  28  Ind.  181;  Morton  v.  Lee  (1882) 
28  Kan.  286;  Fleming  v.  Mulhall  (1880)  9 
Mo.  App.  71;  Mallett  v.  Uncle  Sam  Min.  O). 
(1865)  1  Wev.  188,  90  Am.  Dec.  484,  1  Mor. 
Min,  Rep.  17;  M'Instry  v.  Tanner  (1812) 
9  Johns.  (N.  Y.)  135;  Greenleaf  v.  Low 
(1847)  4  Denio  (N.  Y.)  168;  Reed  v.  Buf- 
falo (1867)  4  Abb.  App.  Dec.  (N.  Y.)  22,  3 
Keyes,  447;  Simpson  v.  Patten  (1913)  34 
Ohio  C.  C.  342,  18  Ohio  C.  C.  N.  S.  186,  1 
Ohio  App.  157;  Hamlin  v.  Kassafer  (1887) 
15  Or.  456,  3  Am.  St.  Rep.  176,  15  Pac.  778; 
Cornish  v.  Young  (1828)  1  Ashm.  (Pa.) 
153;  Fancher  v.  Stearns  (1889)  61  Vt.  616, 
18  Atl.  455;  Trogman  v.  Grover  (1901)  109 
Wis.  393,  85  N.  W.  358;  Deuster  v.  Zillmcr 
(1903)  119  Wis.  402,  97  N.  W.  31;  Hogle 
V.  Rockwell  (1898)  Rap.  Jud.  Quebec  20 
C    S    309 

liiEx  parte  Fedderwitz  (1900)  6  ClI. 
Unrep.  562,  62  Pac.  935;  People  v.  Payment 
(1896)  109  Mich.  553,  67  N.  W.  689;  Ex 
parte  Parks  (1880)  3  Mont.  426;  Ex  oarte 
Johnson  (1884)  15  Neb.  512,  19  N.  W.  594; 
People  ex  rel.  Sinkler  v.  Terry  (1888)  108 
N.  Y.  1,  14  N.  E.  815;  (>)yle  v.  Sherwood 
(1874)  1  Hun  (N.  Y.)  272,  4  Thomp.  &  C. 
34  (de  facto  police  justice) ;  Ex  parte 
Strang  (1871)  21  Ohio  St.  610  (de  facto 
police  justice);  Ex  parte  Hand  (1917)  13 
Okla.  Crim.  Rep.  614,  166  Pac.  449;  Rex 
v.  Cyr  (1917)  2  West.  Week.  Rep.  (Alberta) 
1185,  affirmed  in  (1917)  20  Can.  Crim.  Gas. 
77,  3  West.  Week.  Rep.  849,  38  D.  L.  R. 
601   (police  magistrate). 

13  Williamson  v.  Woolf  (1861)  37  Ala. 
298. 

14  Southern  R.  Co.  v.  Dickens  (1909)  163 
Ala.  114,  50  So.  109;  State  ex  bel.  Som- 
MEB  V.  DowELL,  ante,  1077.  But  see  Reg.  v. 
Boyle  (1868)  4  Ont.  Pr.  Rep.  266,  wherein 
it  was  held  that  one  detain^  on  a  warrant 
issued  bv  a  de  facto  justice  of.  the  peace 
could  obtain  his  release  by*  habeas  corpuB 
proceedings. 
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the  power  of  a  de  f aeto  justice  to  amend 
a  warrant  and  affidavit  cannot  be  ques- 
tioned by  one  lawfully  arrested  there- 
under; ^*  that  process  issued  by  a  de 
facto  justice  of  the  peace  will  protect 
the  officer  executing  it;  ^®  and  that  when 
such  officer  is  sued  upon  his  bond  for 
failure  to  perform  his  duty,  as,  for  in- 
stance, neglect  to  levy  and  return  an 
execution,  he  cannot  question  the  validity 
of  the  execution  as  affected  by  the  au- 
thority or  nonauthority  of  the  de  facto 
justice  who  issued  it.^"'  So,  a  recog- 
nizance accepted  by  a  de  facto  justice 
of  the  peace  in  a  criminal  proceeding  is 
valid  and  enforceable;  ^*  as  is  a  poor 
debtor's  bond,  although  the  disclosure 
was  made  to  a  justice  of  the  peace  de 
facto.**     And  a  certificate  of  acknowl- 


edgment of  a  deed,^  an  acknowledgment 
of  a  mortgage,'*  and  a  relinquishment  of 
a  right  of  inheritance,**  made  by  or  be- 
fore a  de  facto  justice  of  the  peace,  are 
all  valid  as  to  the  parties  and  the  public, 
and  authorize  the  recording  of  the  in- 
struments. Nor  can  a  deposition  in  evi- 
dence be  excluded  because  it  was  taken 
before  a  de  facto  justice  of  the  peace.** 
Likewise,  the  rights  of  road  viewers  can- 
not be  questioned  merely  because  the 
oath  was  administered  to  them  by  a  de 
facto  justice.**  And  it  has  been  ruled 
that  a  certificate  of  a  transcript  of  a 
judgment  from  the  docket  of  a  former 
justice  by  a  de  facto  justice  cannot  be 
questioned  in  a  collateral  proceeding  be- 
tween third  persons.** 


"State  V.  Davis  (1892)  111  N.  C.  729,  16 
S.  E,  540. 

10  Rodman  v.  Harcourt  (1843)  4  B.  Men. 
(Ky.)  224;  Com.  v.  Kirby  (1849)  2  Cash. 
(Mass.)  577;  Weeks  v.  Ellis  (1848)  2  Barb. 
(N.  Y.)  320;  Laver  v.  McGlachlin  (1871)  28 
Wis.  364;  Margate  Pier  Co.  v.  Hannan 
(1819)  3  Barn.  &  Aid.  266,  106  Eng.  Re- 
print, 661,  22  Revised  Rep.  378.  And  see 
Mallett  V.  Uncle  Sam  Gold  &  S.  Min.  Co. 
(1865)  1  Nev.  188,  90  Am.  Dec.  484,  1  Mor. 
Min.  Rep.  17.  But  see  also  Reg.  v.  Boyle 
(1868)  4  Ont.  Pr.  Rep.  256,  a  habeas  corpus 
proceeding  wherein  the  court,  while  admit- 
ting this  rule,  refused  to  extend  it  so  as  to 
uphold  the  detention  of  a  prisoner  confined 


under  a  warrant  of  commitment  issued  by 
a  de  facto  justice  of  the  peace. 

n  State  use  of  Liechter  v.  Miller  (1871) 
48  Mo.  251. 

iSRheinhart  v.  State  (1875)  14  Kan.  318. 

le  Johnson  v.  McGinly  (1884)  76  Me.  432. 

«0  Brown  v.  Lunt  (1854)  37  Me.  423. 

«Adam  v.  Mengel  (1887)  5  Sadler  (Pa.) 
402,  8  Atl.  606. 

MKottman  v.  Ayer   (1848)   a  Strobh.  L. 
(S.  C.)  92. 

WM'Kim  V.  Somers  (1830)  1  Penr.  &  W. 
(Pa.)  297. 

MMaddox  v.  EweU  (1817)  2  V«.  Cas.  59. 

W  Facey  v.  Fuller  (1865)  13  Mich.  627. 

G.  J.  C. 


NORTH   CAROLINA  StJPREMB 
COURT. 

J.  A.  TURNER,  Appt., 

V. 

W.  M.  PERSON  et  al. 
(—  N.  C.  — ,  95  S.  E.  362.) 

Evidence  —  reputation  —  birth  of  child. 

1.  Upon  the  question  whether  or  not  a 
child  was  born  alive,  those  present  at  the 
time  being  all  dead,  evidence  is  admissible 
of  declarations  of  the  attending  physician 
made  to  the  father  at  the  time,  of  general 
reputation  in  the  community,  and  of  family 
reputation,  of  which  relatives  of  the  family 
may  testify. 
For  other  cases,  see  Evidence ^  X.  a  and  d,  in 

Dig.  1-62  N.  8. 


Note.  —  As  to  admissibility  of  declara- 
tions and  repute  on  question  whether  child 
was  born  dead  or  alive,  see  annotation  fol- 
lowing this  case,  post,  1085. 
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Same  —  presumption. 

2.  The  law  presumes  that  a  child  was 
alive  when  born. 
Par  other  oases,  see  Evidence,  II.  e,  i,  in 

Dig.  1-^2  N.  S. 

(March  20,  1918.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Franklin 
County  in  defendants'  favor  in  a  proceed- 
ing to  enforce  a  judgment  against  the  al- 
leged curtesy  interest  of  defendant  Parham 
in  certain  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  T.  Holdcn  and  Yarborough 
&  Beam  for  appellant. 

Messrs.  W.  M.  Person  and  Manning  & 
Kitchin  for  appellees. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  involved  in  this  case  is 
whether  or  not  a  child  born  of  a  marriage 
between  S.  J.  Parham  and  Hattie  M.  Par- 


TURNER  V.  PERSON. 
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ham  was  born  alive.  If  it  was,  S.  J. 
Parham  was  tenant  by  the  curtesy  in  the 
lands  described  in  the  pleadings,  and  the 
judgment  against  him  is  a  lien  upon  such 
lands.  If  it  was  .not,  then  he  had  no  inter- 
est in  the  lands,  and  they  are  not  affected 
by  any  lien  by  reason  of  said  judgment. 
Ihe  only  persons  present  at  the  birth  of  the 
child  were  its  mother,  paternal  grand- 
mother, and  the  attending  physicians,  and 
they  are  now  all  dead.  The  judgment 
creditors  offered  as  evidence  that  said  child 
was  bom  alive,  the  testimony  of  the  father, 
who  testified  that  a  child  was  born  of  his 
marriage  to  Hattie  M.  Parham ;  that  he  was 
not  present  at  the  birth,  and  all  those  who 
were  are  now  dead.  The  judgment  creditors 
then  offered  to  sliow  by  the  witness  the 
declarations  to  him  of  the  attending  phy- 
sicians, now  deceased,  that  the  child  was 
born  alive.  The  evidence  was  excluded,  and 
the  judgment  creditors  excepted.  The  judg- 
ment creditors  then  offered  £.  H.  Malone,  a 
brother-in-law  of  S.  J.  Parham  and  Hattie 
^I.  Parham,  and  proposed  to  prove  by  family 
reputation  that  the  child  was  bom  alive. 
This  evidence  was  excluded,  and  the  judg- 
ment creditors  excepted.  It  was  then  pro- 
posed to  show  that  the  child  was  born  alive 
by  general  reputation  in  the  community, 
and  this  evidence  was  excluded,  and  the 
creditors  again  excepted.  The  court  in- 
structed the  jury  that  the  judgment  was  not 
a  lien  upon  the  land,  and  the  judgment  cred- 
itors excepted  and  appealed. 

There  are  exceptions  to  the  general  rule 
that  hearsay  is  incompetent,  and  the  most 
usual  one  is  as  to  matters  of  pedigree  and 
family  history,  which  can  be  proven  both  by 
showing  general  reputation  and  also  by 
declaration  of  members  of  the  family.  In 
4  Chamberlayne,  Ev.  §  2981,  it  is  held  that 
general  reputation  in  the  neighborhood  is 
admissible  on  the  question  whether  a  child 
was  born  dead  or  alive,  and  for  this  it  cites 
Wiess  V.  Hall,  —  Tex.  Civ.  App.  — ,  135  S. 
W.  384.  This  case  contains  a  very  full  discus- 
sion of  the  subject,  with  full  citation  of  au- 
thorities, and  a  writ  of  error  was  denied  by 
the  supreme  court.  The  sole  question  in- 
volved there  was  whether  the  child  lived  a 
few  months  or  was  born  dead.  The  ob- 
jection to  the  testimony  was  that  it  did  not 
purport  to  be  family  repute,  nor  to  come  from 
a  member  of  the  family,  and  hence  was  not  an 
exception  to  the  general  rule  as  to  hearsay 
testimony.  Tlie  testimony  was  given  by  a  wit- 
ness who  was  living  at  the  time  in  the  neigh- 
borhood, and  who  testified,  "The  general  re- 
port in  the  neighborhood  at  the  time  was 
that  the  rhild  was  born  dead."  The  court 
called  attention  to  the  fact  that  the  question 
was  not  as  to  the  relationship  of  the  child, 
nor  whether  it  was  the  issue  of  the  mar- 


riage, but  simply,  as  here,  to  "the  single  un- 
complicated issue  whether  it  was  born  alive 
or  dead."  The  court  adds  that  the  occur- 
rence was  many  years  before  the  trial,  and 
that  all  the  persons  who  might  be  supposed 
to  have  actual  personal  knowledge  of  the 
fact,  except  the  mother  and  half  sister,  were 
either  dead  or  had  disappeared,  as  in  this 
case  the  father  is  the  only  survivor.  The 
court  in  the  Texas  case  said  that  such 
corroborative  testimony  "was  therefore  not 
only  the  best,  but  the  only,  evidence  obtain- 
able. The  evidence  is  also  free  from 
suspicion.  The  witnesses  have  absolutely 
no  interest  in  this  controversy,  and  no  con- 
ceivable motive  to  testify  falsely.  They 
were  in  a  position  to  know  the  facts  testified 
about ;  that  is,  the  general  repute.  The  fact 
to  be  proven  is  plain  and  simple,  and  free 
from  complications.  ...  It  ...  oc- 
curred in  a  thinly  settled  country  neighbor- 
hood, where  such  a  fact  would  be  likely  to 
attract  attention  among  the  neighbors,  and 
be  more  or  less  discussed.  Taking  all  these 
circumstances  together,  there  can  be  not  the 
slightest  doubt  that  the  testimony  is 
logically  relevant  and  would  be  considered 
valuable  by  anyone  searching  for  the  very 
truth  of  the  matter.  In  such  case  we  think 
it  would  be  discreditable  to  the  adminis- 
tration of  justice  to  refuse  to  admit  the 
testimony," — ^adding  that  to  exclude  it 
would  be  to  restrict  the  evidence  of  the 
testimony  to  the  mother  and  the  half  sister. 
This  case  cites  Ringhouse  v.  Keever,  49  111. 
471:  "In  a  population  as  unstable  as  ours, 
and  comprising  so  many  persons  whose 
kindred  are  in  distant  lands,  the  refusal  of 
all  evidence  of  reputation  in  regard  to 
death,  unless  the  reputation  came  from 
family  relatives,  would  sometimes  render 
the  proof  of  death  impossible  though  there 
might  exist  no  doubt  of  the  fact,  and  thus 
defeat  the  ends  of  justice." 

The  Texas  court  further  said:  "If  such 
evidence  be  admissible  to  prove  the  death 
of  the  child,  clearly  it  would  be  admissible 
to  prove  that  it  was  born  dead.  In  the 
seeming  conflict  of  authorities  upon  this 
question,  we  prefer  to  follow  those  in  sup- 
port of  its  admissibility  as  more  in  con- 
sonance with  right,  justice,  and  common 
sense.  .  .  .  Such  evidence  is  held  ad- 
missible by  Prof.  Wigmore  in  his  valuable 
work  on  Evidence,  2  Wigmore,  Ev.  §  1605. 
The  author  says,  speaking  directly  of  this 
character  of  evidence:  *It  seems  finical  to 
exclude  from  any  consideration  whatever,  in 
a  legal  investigation,  a  class  of  evidence 
which  is  not  only  much  relied  upon  in 
practical  affairs,  but  is  also  sufficiently 
within  the  general  rule  of  two  exceptions 
( reputation  and  family  history )  to  the  hear- 
say   rule.      Such    evidence    was    once    in 
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England  orthodox  enough,  and  its  use  has 
been  vindicated,  on  grounds  of  public  ])()I- 
icy  and  of  principle,  by  many  American 
courts,  as  admissible  in  certain  classes  of 
cases/  " 

Among  the  cases  cited  are  Henderson  v. 
State,  14  Tex.  503;  Flowers  v.  Haralson,  6 
Yerg.  494;  Jackson  ex  dem.  People  v.  Etz, 
5  Cow.  314;  Arents  v.  Long  Island  R.  Co. 
156  N.  Y.  1,  60  N.  E.  422.  Hearsay  is  al- 
ways admissible  to  prove  death,  birth, 
marriage,  except  on  indictments  of  bigamy, 
and  other  facts  of  family  relationship  and 
history  when  there  is  no  direct  evidence 
obtainable,  or  in  corroboration  or  con- 
tradiction, upon  the  ground  that  it  is  the 
best  evidence  obtainable.  4  Chamberlayne, 
Ev.  §§  2910  to  2981.  To  same  purport,  Hojrt 
V,  Lightbody,  98  Minn.  198,  118  Am.  St. 
Rep.  366,  108  N.  W.  846,  8  Ann.  Cas.  984, 
where  it  is  said:  "The  evidence  of  a  wit- 
ness whose  knowledge  with  reference  to  the 
subject  was  derived  from  an  intimate  ac- 
quaintance with  the  family  is  admissible  to 
prove  such  facts  of  family  history  as 
marriage,  kinship,  name,  and  death^*  (citing 
cases). 

1  Greenl.  £y.  §§  114a  to  114g,  holds  that 
declarations  in  such  matters  are  competent 
ex  necessitate,  and  that  this  can  be  shown 
either  by  declarations  of  a  member  of  the 
family  or  by  reputation  in  the  family.  E. 
H.  Malone,  a  brother-in-law,  was  competent 
to  prove  such  reputation  in  the  family.  Wc 
are  also  of  the  opinion  that  the  declarations 
of  the  attending  physicians,  since  dead,  made 
to  the  father  at  the  time,  that  the  child 
was  born  alive,  are  competent,  at  least  as 
corroboration  of  the  father's  testimony. 
They  were  disinterested,  they  were  cogni- 
zant of  the  facts,  and  their  declarations,  if 
believed,  would  be  conclusive.  The  weight 
of  the  testimony  depends  upon  the  credit  the 
jury  would  attach  to  the  testimony  of  the 
father,  who  testified  that  the  declarations 
were  made  to  him  at  the  time.  It  is  a  ques- 
tion anyone  seeking  the  truth  would 
naturally  ask.  It  is  not  a  question  of  com- 
petency, but  of  credibility,  which  is  for  the 
jury.  Tlie  first  question  anyone  would  be 
likely  to  ask  is,  "What  did  the  physicians 
present  at  the  birth  report  to  the  father  of 
the  child?"  It  was  their  business  to  know 
and  report  to  the  father.  Declarations  of 
living  persons  made  in  the  course  of  busi- 
ness and  in  the  discharge  of  duty  are 
competent.  Much  more  is  this  true  where 
both  duty  and  opportunity  gave  tliem 
knowledge  of  the  fact,  and  as  they  are  now 
dead,  hearsay  of  their  declarations  is  the 
only  means  of  corroboration  for  the  con- 
sideration of  the  jury.     Ewell  v.  Ewell,  163 


y.  C.  238,  Ann.  Cas.  1915B,  373,  79  S.  E. 
609,  and  cases  cited;  Gilliland  v.  Board  of 
Education,  141  N.  C.  485,  54  S.  £.  413: 
Norris  v.  Edwards,  90  N.  C.  385,  47  Am. 
Rep.  526;  Clements  v.  Hunt,  46  N.  C.  401; 
Doe  ex  dem.  Moffit  v.  Witherspoon,  32  N.  C. 
(10  Ired.  L.)  192.  There  should  be  no  ques- 
tion that  E.  H.  Malone,  the  brother-in-law, 
who  has  no  interest  in  the  action,  was 
competent  to  prove  the  reputation  in  the 
family  that  the  child  was  born  alive,  and 
also  the  testimony  of  E.  S.  Ford,  in  corrob- 
oration, that  he  knew  the  same  fact  by  gen- 
eral reputation  in  the  community.  Dowd  v. 
Watson,  105  N.  C.  476,  18  Am.  St.  Rep.  920. 

11  S.  E.  589;  State  v.  Best,  108  N.  C.  747, 

12  8.  E.  907. 

In  any  view,  it  was  error  to  instruct  the 
jury  to  answer  the  issue,  "No,"  for  it  was 
in  evidence  that  the  child  was  bom,  and 
the  law  presumes  it  to  have  been  born  alive. 
In  trials  for  concealing  the  birth  it  is  held 
that  proof  of  birth  places  the  burden  of 
proof  that  it  was  born  dead  upon  defendant, 
and  a  fortiori  this  must  be  true  in  a  civil 
action.  The  other  side  could  have  offered 
evidence  of  the  same  character  that  the  child 
was  not  bom  alive,  and  it  was  for  the  jury 
to  determine  the  truth  of  the  matter.  Birth? 
and  deaths  are  usually  witnessed  by  very 
few,  and  therefore  ex  necessitate  they  can 
often  be  proven  only  by  reputation.  In 
Flowers  v.  Haralson,  6  Yerg.  494,  Catron, 
Ch.  J.,  says,  "General  reputation  of  such 
facts  is  not  only  competent,  but  highly 
credible.  3  Starkie,  Ev.  1117,"  and  dis- 
cusses the  matter  from  the  standpoint  of  itb 
absolute  necessity  in  order  to  ascertain  the 
truth  where  the  witnesses  are  dead.  The 
same  evidence  was  admitted  in  Arents  v. 
Long  Island  R.  Co.  supra.  An  admirable 
summary  of  the  many  instances  in  which 
reputation  is  competent  proof  is  summed  up 
in  10  R.  C.  L.  pp.  961  to  965.  The  ground 
upon  which  such  testimony  is  used  is  that 
of  necessity,  as  beini;  the  best  evidence 
obtainable,  and  indeed  often  the  only  evi- 
dence available  after  the  lapse  of  time. 
Since  our  statute  requiring  a  registration  of 
births  and  deaths,  such  evidence  as  this  of 
the  declarations  of  the  attending  pliysicians. 
if  dead,  and  of  reputation  in  the  family  or 
in  the  nei<^hl)orhooQ,  will  l>e  less  necessary, 
and  therefore  less  competent,  except  in 
limited  oases,  as  on  proof  of  omission  in  the 
registration.  Indeed,  such  reports  are  them- 
selves Iiearsay,  and  competent  only  because 
official  and  made  in  the  line  of  duty. 

The  weight  of  this  testimony  was  a  mat- 
ter for  the  jury,  with  opportunity  to  offer 
testimony  of  the  same  nature  in  rebuttal, 
and  its  rejection  was  error.  . 
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Annotation — ^Admissibility    of    declarations    and    repute    on    question 

whether  chfld  was  bom  dead  or  alive. 


There  seems  to  be  very  little  authority 
directly  on  this  subject.  It  will  be  ob- 
served that  TuRNERV.  Person,  ante,  1082, 
follows  the  decision  in  Wiess  v.  Hall 
(1911)  —  Tex.  Civ.  App.  — ,  135  S.  W. 
384,  which  is  sufficiently  discussed  in  the 
opinion  in  Turner  v.  Person. 

In  Jones  v.  Ricketts  (1862)  10  Week. 
Rep.  (Eng.)  576,  the  court  found  the  evi- 
dence sufficient  as  to  the  live  birth  of  the 
child  upon  which  the  defendant's  title  as 
tenant  by  the  curtesy  depended,  where 
the  rei)ort  of  the  case  states  the  evidence 
as  follows :  "The  midwife  was  dead.  The 
defendant  stated  that  a  few  minutes 
after  the  child's  birth  he  went  into  his 
wife's  room  and  the  midwife  handed  him 
the  child,  who  was  then  alive  and  moved 
in  his  arms.  He  held  the  child  for  about 
ten  minutes,  and  then  gave  it  back  to 
the  midwife,  and  after  it  had  been  about ; 
five  minutes  in  her  arms  the  child  died. 
The  doctor  also  stated  that  he  saw  the 
midwife  about  two  hours  afterwards, 
when  she  told  him  that  the  child  was 
born  alive.  On  the  other  hand,  a  servant 
then  in  the, house  stated  that  the  midwife 
had  told  her  that  the  child  was  bom 
dead."  The  plaintiff  pointed  out  that 
the  defendant,  the  father,  had  not  regis- 
tered the  birth.  It  appears  that  the 
plaintiff  had  sold  his  reversion  to  the 
defendant,  and  further  that  the  plaintiff 
was  living  in  the  house  at  the  time  of  the 
birth,  and  it  is  stated  by  the  court  that 
the  evidence  of  the  defendant  was  con- 
firmed by  the  acquiescence  of  his  wife's 
xflthcr 

In  Reilly  v.  Fitzgerald  (1843)  ll.  L.  R. 
6,  Eq.  235,  Dru.  122,  where  the  evidence 
is  not  very  satisfactorily  reported,  an 
issue  was  framed  for  the  jury  whether 
a  female  child  was  bom  alive,  and  their 
verdict  in  the  affirmative  was  approved 
by  the  court.  There  was  testimony  taken 
of  the  child's  paternal  aunt  in  which 
she  stated  that  she  had  no  actual  knowl- 
edge of  the  fact  of  the  birth  of  the 
child,  being  away  at  the  time,  but  that  it 
was  the  reputation  of  the  family  that 
there  had  been  a  child  of  the  marriage 
born  alive,  and  that  she  had  had  con- 
versation with  "her  mother"  (apparently 
we  are  to  understand  the  mother  of  the 
child)  in  which  the  latter  expressed  her 
grief  for  the  death  of  the  child.  There 
was  other  evidence  of  a  similar  char- 
acter. The  defendant  objected  upon  the 
ground  that  declarations  of  members  of 
the  family  made  after  the  state  of  facts 
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existed  out  of  which  the  controversy 
arose  were  inadmissible,  but  the  Lord 
Chancellor  considered  that  the  evidence 
was  properly  admitted,  and  that  at  the 
time  of  the  declarations  it  was  not  real- 
ized that  property  rights  might  depend 
on  the  result.  It  appeared  that  the 
mother  was  delicate,  that  she  died  soon 
after  the  birth  of  the  child,  and  there 
was  some  evidence  to  show  that  she  got 
a  fright  from  the  explosion  of  a  slate 
in  the  fire,  and  that  in  consequence  of 
that  the  child  was  stillborn,  and  it  may 
be  that  there  was  further  evidence  to  the 
same  effect.  The  Lord  Chancellor  said: 
"It  was  insisted  that  there  was  a  con- 
troversy in  point  of  fact  at  the  time 
when  the  declarations  were  made,  as  to 
whether  the  child  was  born  alive  or  was 
stillborn,  but  I  cannot  make  out  that  such 
a  controversy  existed  at  that  time.  There 
is  now  a  conflict  upon  the  evidence,  as  to 
what  was  said  at  the  time  as  to  the 
child's  being  bom  alive  or  stillborn,  but 
that  does  not  show  that  a  controversy 
then  existed  respecting  the  fact.  There 
was  not  then  one  person  saying  that  the 
child  was  born  alive,  and  another  that 
it  was  stillborn.  It  may  be  a  defect  of 
memory  in  the  witnesses  which  has  pro- 
duced the  conflict  in  the  evidence,  but 
there  was  no  controversy  at  the  time 
respecting  the  fact."  And  he  states  that 
the  aunt  on  cross-examination  said,  re- 
ferring to  the  family  of  the  mother  of 
the  child :  "  *I  know  that  it  was  not  a 
matter  of  controversy  among  the  family 
of  the  said  Lucinda  Fitzgerald  at  the 
time  of  her  death,  whether  the  child  was 
born  alive  or  was  stillborn.  On  the  con- 
trary, they  all  believed  that  the  child 
was  bom  alive.'"  He  further  said: 
"But,  supposing  that  the  evidence  on 
both  sides  has  been  improperly  received, 
how  would  the  case  stand  thenf  There 
is  no  dispute  that  the  evidence  as  to  the 
fact  of  the  birth  of  the  child  was  prop- 
erly received,  but  the  evidence  which 
is  sought  to  be  excluded  is  as  to  whether 
it  was  born  alive  or  dead.  Now,  suppose 
it  was  excluded,  then  there  would  re- 
main the  evidence  of  the  birth  of  the 
child;  and  I  have  before  me  a  grant  of 
administration  to  it,  and  therefore  I 
should  be  bound  to  presume,  in  the  ab- 
sence of  evidence  to  the  contrary,  that 
this  child  was  bom  alive." 

It  may  be  noted  that  in  Brock  v.  Kel- 
lock  (1861)  30  L.  J.  Exch.  (Eng.)  N.  S. 
498,  4  L.  T.  N.  S.  572,  7  Jur.  N.  8.  789,  9 
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Week.  'Rep.  939,  the  court  took  the  medi- 
cal opinion  of  the  physician  who  was 
present  that  a  child  was  bom  alive 
against  that  of  other  medical  experts 
who  were  not  present. 


For  admiasibility  of  declarations  of 
relatives  of  claimant  upon  the  issue  of 
his  relationship  or  heirship  to  deeedent, 
see  the  note  in  L.R.A.1915D,  215. 

B.  B.  Bb 


KANSAS  SUPREMC:  COURT 

FANNIE  CUSICK 

V. 

W.  F.  MILLER,  Appt. 

(102  Kan.  663,  171  Pac.  599.) 

Highway  —  attempt  to  cross  —  failure 
to  look. 

1.  A  pedestrian  arriving  at  a  street  inter- 
section which  he  desires  and  attempts  to 
cross  is  not  necessarily  sruiltv  of  contribu- 
tory  negligence  because  he  does  not  look 
beliind  him  for  approaching  automobiles. 
For  other  cases ,  see  AutomohileSj  II.  h,  in  ' 

Dig.  1-52  N.  S. 

Appeal  —  nonprejudicial  error. 

2.  Various  assignments  of  error  relating 
to  evidence,  instructions,  special  findings, 
and  the  general  verdict,  considered,  and 
held,  none  of  them  is  suificient  to  warrant 
a  reversal. 

For  other  caseSy  see  Appeal  and  Error ,  VII. 
m,  in  Dig.  1-52  N.  &'. 

(March  9,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cowley 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  K.  Torrance,  O.  W.  Tor- 
rance, and  S.  C.  Blosa  for  appellant. 

Messrs.  A.  M.  Jackson  and  A.  L.  Noble, 
for  appellee: 

It  is  not  negligence  for  a  pedestrian  to  go 
upon  that  part  of  a  street  traveled  by 
vehicles  without  looking  both  ways  for 
approaching  automobiles. 

Ratcliffe  v.  Speith,  9.)  Kan.  823,  149  Pac. 
740;  Williams  v.  Benson,  87  Kan.  421,  124 
Pac.  531;  Hopson  v.  Union  Traction  Co.  101 

Headnotes  by  Burch,  J. 


Note.  ^  The  question  of  the  reciprocal 
duty  of  operator  of  automobile  and  pedes- 
trian to  use  care  is  covered  in  the  note  to 
Deputy  V.  Kimmell,  51  L.R.A.(N.S.)  990, 
and  the  earlier  notes  there  referred  to.  For 
subsequent  cases  on  this  point,  see  OucUettc 
V.  Superior  Motor  &  Mach.  Works,  52  L.R.A. 
(N.S.)  299;  Melville  v.  Rollwage,  L.R.A. 
191 7B,  133;  and  Harris  v.  Johnson,  L.R.A. 
lOnC,  477.  As  to  reciprocal  duty  of  driver 
of  automobile  and  children  in  street,  see 
note  to  Albert  v.  Munch,  L.RJl.1918A,  245. 
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Kan.  499,  167  Pac.  1059;  29  Cyc.  645; 
Brower  v.  Western  U.  Teleg.  Co.  81  Kan. 
109,  105  Pac.  497. 

Burch,  J.,  delivered  the  opinion  of  the 
court : 

The  action  was  one  for  damages  for  per- 
sonal injuries  inflicted  by  the  defendant, 
who  drove  his  automobile  over  the  plaintiff 
at  a  street  crossing.  The  verdict  and  judg- 
ment were  for  the  plaintiff,  and  the  defend- 
ant appeals. 

Seventh  street  in  the  city  of  Win  field  ex- 
tends east  and  west.  It  is  crossed  by  An- 
drews street,  which  extends  north  and  south. 
The  plaintiff  desired  to  go  from  the  north- 
east corner  to  the  southwest  corner  of  the 
intersection.  She  intended  to  take  a  diagon- 
al course,  but  discovered  a  team  and  wagon, 
followed  by  an  automobile,  entering  the 
intersection  from  the  west.  She  took  a 
course  more  toward  the  west  than  toward 
the  south.  As  the  team  and  wagon  came 
forward  the  automobile  passed  north  of 
them  and  south  of  the  plaintiff,  who  was 
only  2  or  3  feet  within  the  north  portion  of 
the  intersection.  Just  at  this  time  the  de- 
fendant approached  from  the  east.  Driving 
his  automobile  at  a  speed  of  12  miles  per 
hour,  the  defendant,  without  warning  and 
without  slackening  speed,  undertook  to  dart 
between  the  wagon  and  the  plaintiff.  He 
knocked  the  plaintiff  down,  ran  over  her, 
and  seriously  injured  her.  The  plaintiff 
was  in  plain  view,  and  the  defendant  could 
have  stopped  his  automobile  witbin  the 
space  of  2  or  3  feet.  With  the  verdict  the 
jury  returned  special  findings  of  fact,  wliidi 
follow : 

"(1)  If  plaintiff  on  approaching  Seventh 
avenue  had  looked  to  the  east,  could  she 
have  seen  the  defendant's  car  approaching? 
A.  Yes. 

"(2)  What,  if  anything,  was  there  to 
prevent  plaintiff  from  passing  straight 
across  Seventh  avenue,  from  north  to  south 
on  a  line  with  the  sidewalk?  A.  Wagon 
and  automobile. 

"(3)  As  defendant.  Miller,  approached 
the  intersection  of  Andrews  street  with 
Seventh  street,  were  there  other  vehicles  in 
or  near  the  crossing  which  partly  attracted 
his  attention  and  made  it  necessary  for  him 
to  look  out  for  them?    A.  Yes. 

"(4)  After  defendant  saw  plaintiff  in 
the  street  and  in  a  dangerous  position  did 
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he  use  his  best  judgment  and  efforts  in  try- 
ing to  avoid  the  accident?    A.  No. 

"(5)  After  having  entered  upon  the 
street  or  intersection  of  Seventh  avenue 
and  Andrews,  in  what  direction  or  directions 
did  she  move  before  she  was  struck  by  de- 
fendant's carT     A.  South  and  west. 

"(6)  After  the  plaintiff  stepped  upon 
Seventh  avenue  or  the  intersection  of 
Seventh  avenue  and  Andrews  and  before  tho 
accident,  was  she  delayed  or  her  direct 
course  obstructed  by  reason  of  the  auto- 
mobile and  the  team  and  wagon  on  the 
intersection?    A.  Yes. 

"(7)  Did  the  plaintiff,  just  before  going 
south  in  her  effort  to  cross  Seventh  avenue, 
look  east  to  see  if  other  vehicles  or  auto- 
mobiles were  coming  from  that  direction? 
A.  No. 

"(8)  Was  the  plaintiff  guilty  of  negli- 
gence which  proximately  contributed  to  her 
injury?    A.  No. 

"(9)  If  you  And  the  defendant  was  negli- 
gent and  that  such  negligence  caused  the 
injury  complained  of,  state  what  particular 
act  or  acts,  omission  or  omissions,  on  the 
part  of  the  defendant,  caused  the  injuries. 
A.  Failed  to  sound  horn,  failed  to  put  on 
emergency  brake,  and  driving  too  fast. 

"(10)  After  the  defendant  discovered  the 
position  of  the  plaintiff  in  the  street,  did  he 
use  all  reasonable  means  within  his  power 
under  the  circumstances  to  avoid  the  acci- 
dent?   A.  No." 

The  defendant  complains  of  the  intro- 
duction of  certain  evidence. 

It  is  said  the  plaintiff  was  allowed  to 
prove  the  defendant's  wealth.  What  oc- 
curred was  this:  Shortly  after  the  acci- 
dent, deeds  of  real  estate  from  the  defendant 
to  his  cliildren  were  placed  on  record.  The 
plaintiff  desired  to  show  the  transfers  as 
tending  to  establish  consciousness  of  li- 
ability and  a  purpose  to  evade  satisfaction 
of  such  liabilitv.  The  defendant  was  asked 
a  preliminary  question,  what  property  he 
owned  at  the  time  of  the  accident.  He 
answered  that  he  owned  640  acres  of  land. 
He  was  then  asked  what  he  did  with  the 
land  shortly  after  the  accident.  He  answered 
that  he  still  owned  it,  and  explained  that 
the  deeds  which  were  placed  on  record  were 
deeds  of  other  land,  made  long  before  the 
accident.  No  attempt  was  made  to  prove 
the  defendant's  wealth.  The  evidence  which 
the  plaintiff  expected  to  obtain  would  have 
been  proper,  the  method  of  examination  to 
obtain  it  was  proper,  and  the  plaintiff 
simply  failed  to  prove  what  she  desired  to 
prove. 

The  defendant  complains  of  the  introduc- 
tion in  evidence  of  a  letter  to  him  from  the ' 
pastor   of   a   church,   which,    it   is   argued, 


tended  to  create  sympathy  for  the  plaintiff 
and  resentment  toward  the  defendant. 

On  cross-examination  of  the  defendant  the 
following  occurred: 

Q.  How  many  times  were  you  up  to  see 
Miss  Cusick? 

A.  I  never  went  to  see  Miss  Cusick. 

Q.  You  received  a  letter  from  Rev. 
Gentry?    A.  I  did. 

Q.  Never  answered  that  letter? 

A.  No,  sir;  I  thought  he  was  a  meddler, 
and  didn't  pay  any  attention. 

Q.  I  say,  you  never  answered  that  letter? 

A.  No,  sir. 

At  this  point  counsel  for  the  defendant 
objected,  no  ground  of  objection  being 
stated,  and  the  cross-examination  closed. 
The  subject  of  the  cross-examination  was 
outside  the  scope  of  the  direct  examination, 
was  wholly  immaterial,  and  the  plaintiff 
was  bound  by  the  answers  returned.  The 
defendant,  however,  reopened  the  subject  by 
testifying  to  facts  justifying  him  in  not 
visiting  the  plaintiff,  because  of  apprehen- 
sion of  bodily  harm.  The  letter,  which  was 
a  friendly  one,  was  then  admitted,  and  the 
defendant  was  asked  if  he  was  afraid  of  the 
preacher.  The  court  instructed  the  jury 
that  the  letter  could  be  considered  only  as 
bearing  on  the  question  whether  or  not  the 
defendant  was  afraid  to  visit  the  plaintiff. 
The  issue  of  fear  was  raised  by  the  defend- 
ant. He  might  have  had  the  cross-exami- 
nation stricken  out  if  he  had  so  desired. 
Instead  of  this,  he  chose  to  enlarge  upon  it, 
and  must  abide  the  result. 

Complaint  is  made  that  an  instruction 
which  was  requested  was  not  given,  and  of 
instructions  which  were  given. 

The  requested  instruction  authorized  the 
jury  to  infer  contributory  negligence  from 
the  plaintiff's  knowledge  of  traffic  conditions 
usual  to  the  place,  not  conditions  as  they  ac- 
tually existed,  and  from  her  failure  to  look 
toward  the  east.  It  ran  counter  to  instruc- 
tions which  were  given,  over  objection,  and 
which  will  now  be  considered. 

The  court  instructed  the  jury  on  the 
subject  of  contributory  negligence  in  terms 
of  reasonable  and  ordinary  care,  to  be 
determined  from  all  the  facts  and  circum- 
stances. The  jury  were  further  instructed 
that  a  pedestrian  about  to  cross  a  city 
street  is  not  necessarily  negligent  in  not 
looking  and  listening  for  approaching  auto- 
mobiles. The  instruction  was  correct.  It  is 
not  the  law  of  this  state  that  mere  presence 
of  a  city  street  crossing  cries  danger  to  a 
pedestrian,  however  dangerous  a  few  in- 
corrigible automobile  drivers  may  in  fact 
make  the  public  thoroughfares.  Williams 
v.  Benson,  87  Kan.  421,  423,  124  Pac.  531 : 
Ratcliffe  v.  Speith,  95  Kan.  823,  828,   149 
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Pac.  740.  Tn  this  connection  it  may  be  ob- 
served the  defendant  is  quite  inconsistent. 
He  asks  to  be  acquitted  of  negligence  in  not 
seeing  the  plaintiff,  who  was  directly  in 
front  of  him,  becau.se  his  attention  was 
taken  by  the  team  and  wagon,  and  the  auto- 
mobile following  them.  He  charges  the 
plaintifT,  whose  attention  was  taken  by  the 
same  objects,  with  neglijrence  because  she 
did  not  look  backward  and  discover  his 
approacli. 

Violation  of  the  statute  limiting  the  speed 
of  automobiles  on  citv  streets  and  at  street 
intcrset'tions  was  pleaded  and  proved.  The 
court  stated  the  terms  of  the  statute  in  an 
instruction  to  the  jury.  It  is  said  the  court 
should  have  qualiHed  the  instruction  by 
stating  that  violation  of  the  statute  must  be 
the  direct  and  proximate  cause  of  injury,  to 
authorize  recovery  on  that  ground.  The 
qualification  was  contained  in  another  in- 
struction covering  all  acts  of  negligence 
charged. 

Certain  portions  of  the  instructions  were 
devoted  to  the  doctrine  of  lilst  clear  chance. 
They  need  not  l)e  discussed,  because  the  jury 
eliminated  the  subject  of  last  clear  chance 
from  the  controversy  by  finding  the  plaintiff 
was  not  negligent  at  all.  It  is  contended 
the  finding  wad  induced  by  erroneous  im- 
pressions derived  from  instructions.  The 
court  perceives  no  sound  basia  for  the  con- 
tention. 

In  one  inatniction  it  was  said  the  burden 
of  proof  respecting  contributory  negligence 
rested  on  the  defendant,  without  referring 
to  the  fact  that  the  plaintiff's  evidence 
might  be  looked  to.  The  instruction  is  to 
be  read  with  another  which  discussed  con- 
tributory negligence  and  directed  the  jury 
to  consider  all  the  evidence  bearing  on  the 
subject. 

Complaint  is  made  of  some  of  the  findings 
of  fact. 

It  is  said  the  fourth  finding  is  not  sus- 
tained by  the  evidence.    Leaving  out  of  con- 


sideration the  defendant's  explanation  of  his 
conduct,  which  the  jury  may  not  have  be- 
lieved, the  finding  la  sustained  by  the  evi- 
dence. If,  however,  an  affirmative  answer 
based  on  the  testimony  most  favorable  to 
the  defendant  were  given  to  the  interroga- 
tory, the  verdict  would  not  be  affected. 

It  is  said  the  eighth  finding  is  inconsist- 
ent with  the  sixth  and  seventh  findings. 
The  proposition  is  not  argued,  and  is  not 
capable  of  demonstration. 

It  is  said  the  jury  were  not  really  in- 
structed with  reference  to  the  plaintiff's 
negligence.  The  record  does  not  support  the 
statement. 

It  is  said  there  was  no  evidence  that  anv 
of  the  specifications  of  negligence  contained 
in  the  ninth  finding  contributed  to  the  plain- 
tiffs injury.  The  court  finds  no  difficulty  in 
relating  the  injury  to  the  causes  stated. 

It  is  said  with  reference  to  the  tenth  find- 
ing that  there  is  no  evidence  the  accident 
would  have  been  prevented  had  the  defend- 
ant done  any  of  the  things  he  omitted  to  do. 
The  evidence  was  that  when  the  defendant 
discovered  the  plaintiff  he  was  far  enough 
from  her  to  have  stopped  his  automobile 
before  striking  her,  and  the  inference  is 
this  could  have  been  done  by  using  the 
emergency  brake.  If  the  defendant  had  been 
driving  at  a  lawful  rate  of  speed,  it  is  clear 
the  accident  would  not  have  happened. 
Very  likely  the  jury  believed  the  defendant 
discovered  the  plaintiff  at  a  greater  distance 
from  him  than  he  estimated,  and  if  8o« 
sounding  the  horn  would  no  doubt  have 
saved  her. 

Some  of  the  objections  to  the  evidence,  to 
the  instructions,  to  the  findings,  and  to  the 
verdict,  have  not  been  discussed.  Thev 
have,  however,  been  considered,  and  none  of 
them  is  deemed  sufficient  to  warrant  a  re- 
versal. 

The  judgment  of  the  District  Court  is  af- 
firmed. 
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ANTOINETTE  LOUISE  KOEHLER,  Appt., 

V. 

F.  H.  GRAY,  Admr.,  etc.,  of  Jacob  Koehler, 

Deceased. 

(102  Kan.  878,  172  Pac.  26.) 

Trial  —  Andings  —  homestead  —  effect. 

1.  Findings  that  the  claimant  of  a  home- 
stead had  not  abandoned  her  residence  in 
the  city  in  which  the  property  in  question 
is  situated,   and   that  she  considered  that 

Headnotes  by  Mason,  J. 


city  as  her  residence,  held  to  imply  that  she 
intended  to  return  to  the  property  and  oc- 
cupy it  a.«i  a  home. 

For  other  caaea,  aee  Homestead,  III.  in  Dig, 
1-52  X.  8. 

Homestead  —  death  —  right  of  elitld. 

2.  Property  occupied  as  the  homestead 
of  the  owner  and  his  family  remains  exempt 
from  sale  for  the  payment  of  his  debts  after 
the  death  of  himself  (intestate)  and  his 
wife,  so  long  as  an  unmarried  daughter  of 
I  full  age,  who  had  lived  with  him  as  a  part 

Note.  ^  The  general  question,  what  con- 
1  fititutcH  a  "family"  under  homestead  and 
!  exemption  laws,  is  treated  in  the  notes  to 
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of  hU  family,  contuiues  her  reaideoce  there- 
on  without  interruption. 
For  other  cases,  see  Homestead,  IV,  6,  in 
Dig.  1-52  .V.  8. 

JBminent  domain  —  homestead  ^  com- 
pensation. 

3.  Where  the  daughter  of  an  intestate 
occupieB  his  homestead  under  such  circum* 
fltanoes  as  to  render  it  exempt  from  liability 
for  hifl  debts,  and  the  property  is  taken 
for  public  purposes  by  eminent  domain,  she 
is  entitled  to  compensation,  not  only  for 
the  share  of  tlie  property  owned  by  her,  but 
also  for  the  right  to  occupy  the  whole. 
For  other  cases,  see  Damages,  III,  I,  1,  in 
Dig.  1-52  N.  8. 

(April  6,  1018.) 

\PPEAIj  by  claimant  from  a  judgment 
of  the  District  Court  for  Miami  County 
afldrming  an  order  of  the  Probate  Court 
for  the  sale  of  the  pro]>erty  of  Jacob 
Koehler,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  li.  Biirry,  £.  8.  Mc- 
Anany,  M.  Li.  Alden,  Thomas  31.  Van 
Cleave,  and  Samuel  Maher,  for  appel- 
lant : 

A  homestead  occupied  as  a  residence  by 
an  intestate  and  by  his  family  at  the  time 
of  his  death,  and  continuing  to  be  so  oc- 
cupied after  his  death  by  his  widow  and 
one  of  several  adult  children,  and  by  such 
adult  caild  after  the  death  of  the  widow, 
docs  not  become  subject  to  sale  on  the  death 
of  the  widow  to  pay  the  debts  of  tlie  in- 
testa  te. 

Shirack  v.  Shirack,  44  Kan.  653,  24  Pac. 
1107;  Cross  v.  Benson,  68  Kau.  495,  04 
Lf.R.A.  560,  75  Pac.  558;  Weaver  v.  i'irst 
*  Nat.  Bank,  76  Kan.  640,  16  L.R.A.(N.S.) 
110,  123  Am.  St.  Rep.  155,  94  Pac.  273; 
Sawin  v.  Osborn,  87  Kaja.  828»  126  Pac.  1074, 
Ann.  Cas.   1014A,  647. 

Messrs.  Cousrhlln  A  ConiphUn  for  ap- 
pellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Jacob  Koehler  died  intestate  in  May,  1914, 
owning  a  house  and  a  tract  of  land  in 
Paola,  occupied  as  a  homestead  by  him- 
self, his  wife,  and  an  unmarried  daughter, 
Antoinette  Ix>uiBe  Koehler,  then  twenty-one 
years  old.  He  was  survived  by  five  other 
children,  all  of  full  age,  having  homes 
elsewhere.  His  widow  died  in  August,  1916. 
In    December,    1916,   the   administrator    of  I 


hiH  estate  applied  for  an  order  from  the  pro- 
bate court  for  the  sale  of  the  property  re- 
ferred to  in  order  to  apply  the  proceeds  to 
the  payment  of  his  indebtedness,  which  ex- 
ceeded the  other  assets  by  about  $11,000. 
The  daughter,  Antoinette  Louise  Koehler, 
objected  to  the  sale  on  the  ground  that  the 
property  was  still  occupied  by  her,  and  was 
exempt  by  reason  of  its  character  as  a 
homestead.  The  probate  court  granted 
the  order,  and  on  an  appeal  to  the  district 
court  its  d(H;iiiiou  was  affirmed.  The  daugh- 
ter now  appeals  to  this  court. 

The  administrator  contends  that  upon 
any  theory  of  the  Homestead  Law  the  judg- 
ment must  be  affirmed,  because  at  the  time 
the  .order  of  sale  was  granted  tlie  appel- 
lant had  ceased  to  occupy  the  property  as 
a  home.  The  district  court  made  these 
findings   bearing  upon  the  matter: 

"After  the  death  of  Jacob  Koehler,  the 
widow  and  the  appellant  continued  for  a 
time,  to  occupy  the  homestead  for  about  a 
year,  after  which  they  rented  the  homestead 
and  went  to  New  York  city  temporarily, 
partly  on  account  of  the  health  of  the 
mother,  and  partly  that  the  appellant 
might  study  music.  They  did  not  intend 
to  established  a  permanent  home  in  New 
York. 

"The  widow  died  August  22,  1916,  and 
soon  after  the  household  goods  that  were 
still  in  the  homestead  were  divided  up 
among  the  children,  the  appellant  retaining 
a  portion  of  them;  but  they  were  all  re- 
moved from  the  real  estate  in  question,  and 
the  appellant  returned  to  New  York  in  Octo- 
ber, 1916,  for  the  purpose  of  continuing 
her  musical  studies. 

''The  appellant,  Antoinette  Koehler,  does 
not  intend  to  remain  permanently  in  New 
York,  but  intends  to  go  elsewhere,  probably 
to  Kansas  City,  for  the  purpose  of  teaching 
music,  but  cunsidefs  Paola  as  her  place 
of  residence. 

''At  the  time  of  the  filing  of  this  applica- 
tion in  the  probate  court  the  appellant, 
Antoinette  Koehler,  had  not  abandoned  her 
residence  in  Paola,  Kansas." 

The  administrator  insists  that  these  find- 
i|ga  merely  show  that  the  appellant  re- 
tains her  legal  residence  in  Paola.  and  do 
not  necessarily  imply  that  she  intends  to 
make  her  home  in  the  house  where  the  family 
formerly  lived.  It  is  true  that  no  explicit 
statement  is  made  that  she  has  had  and  still 
retains  such  an  intention,  -but  we  think  the 


Sheehv  v.  Scott,  4  L.R.A.(N.S.)  365,  and 
Union  Trust  Co.  v.  Cox,  L.R.A.lftl7C,  361. 
The  question,  whether  the  continuance  of 
the  family  is  a  condition  of  the  continuance 
of  a  homestead  where  its  existence  is  a  con- 
dition of  the  inception  of  the  homestead,  is 


treated  in  the  note  to  Weaver  v.  First  Nat. 
Bank,  16  L.R.A. (N^.S. )   111. 

The  liability  of  a  homestead  in  the  hands 
of  a  devisee  for  the  debts  of  the  devisor  is 
considered  in  the  note  to  Postlethwaite  v. 
Edson,  ante,  983. 
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findings  that  she  considers  Paola  as  her  res- 
idonco  and  had  not  abandoned  her  residence 
there  must  be  given  that  effect.  There 
in  no  suggestion  that  she  ever  had  a  resi- 
dence in  Paola  elsewhere  than  on  the  prop- 
erty in  question.  That  at  one  time  was  her 
residence.  If  her  legal  residence  remained 
in  Paola,  it  remained  at  the  old  home.  The 
findings  that  she  considered  Paola  her  resi- 
dence, and  had  not  abandoned  her  residence 
there,  must  be  regarded  as  referring  to  the 
property  in  question,  and  as  implying  an  in- 
tention to  return  thereto;  otherwise  they 
would  have  no  bearing  upon  the  issues  to  be 
determined.  If  the  trial  court  had  been  of 
the  opinion  that  the  appellant  did  not,  at 
the  time  the  controversy  arose,  intend  to 
reocfupy  the  house,  a  finding  would  natur- 
ally have  been  made  that  she  had  abandoned 
the  homestead  as  such,  thus  finally  dispos- 
ing of  her  claim  of  exemption. 

2.  The  question  for  determination,  there- 
fore, is  whether  property  occupied  as  the 
homestead  of  the  owner  and  his  family 
remains  exempt  from  sale  for  the  pay- 
ment of  his  debts  after  the  death  of  himself 
(intestate)  and  his  wife,  so  long  as  an  un- 
married daughter  of  full  age,  who  had  lived 
with  him  as  a  part  of  his  family,  continues 
her  residence  thereon  without  interrup- 
tion. Tlie  trial  court  follow«»d  the  decision 
of  this  court  in  Battey  v.  Barker,  02  Kan. 
517,  58  L.R.A.  33,  64  Pac.  70,  in  which  sub- 
stantially the  same  <|uestion  is  explicitly 
answered  in  the  negative;  and  unless  that 
case  is  overruled,  the  judgment  here  must  be 
affirmed-  In  that  case  it  was  suggested 
that  a  homestead  necessarilv  loses  its  ex- 
empt  character  whenever  it  is  liable  to  par- 
tition, and  Dayton  v.  Donart,  22  Kan.  256, 
is  cited  in  support  of  the  suggestion.  There, 
however,  it  was  the  abandonment  of  occu- 
pancy that  rendered  the  property  liable  to 
sale.  Actual  partition  does  not  necessarily 
destroy  all  homestead  exemption  (Trumbly 
V.  Martell.  01  Kan.  703,  705,  60  Pac.  74l'; 
Cross  V.  Benson,  68  Kan.  495,  505,  64 
L.R.A.  560,  75  Pac.  558,  and  mere  liability 
to  partition  should  not  be  deemed  to  affect 
it. 

The  decision  in  the  Battey-Barker  Ca««, 
however,  was  largely  influenced  by  the  view 
that,  inasmuch  as  "the  homestead  laws  ap- 
ply only  to  families,  and  not  to  single  indi- 
viduals, and  apply  only  where  the  family 
occupies  the  homestead  as  a  residence" 
(Farlin  v.  Sook,  26  Kan.  307,  404),  the 
death  of  the  father,  leaving  of  the  former 
members  of  his  family  only  an  adult  daugh- 
ter, destroyed  the  family  relation,  and  with 
it  the  homestead  character  of  the  property. 
In  Cross  v.  Benson,  68  Kan.  405,  64  L.H.A. 
560,  75  Pac.  558,  it  was  held  that  property 
occupied  as  a  homestead  by  the  owner  and 


his  wife  remained  exempt  from  sale  for  bis 
debts  after  his  death  so  long  as  his  widow 
still  lived  there,  on  the  ground  that  it  was 
still  "occupied  aa  a  residence  by  the  family 
of  the  owner,"  within  the  meaning  of  that 
phrase  as  used  in  the  Constitution  (art. 
15,  §  0),  beeauae  she  contiAued  to  be  *'the 
family  of  the  owner"  of  the  property.  In 
the  opinion  it  was  said:  "Some  affirmations 
by  way  of  argument  and  illnatration  appear 
to  be  opposed  to  the  view  here  taken.  But 
upon  a  careful  discrimination  of  the  precise 
points  determined  it  will  appear  that  no 
former  decision  need  now  be  overturned. 
The  case  of  Battey  v.  Barker,  supra,  is  most 
in  conflict.  Tlie  doctrine  there  applied  is 
the  strict  one  upon  which  Ellinger  ▼. 
Thomas,  64  Kan.  ISO,  67  Pac.  529,  is  based. 
In  the  latter  case  it  was  held  that  a  sole 
adult  remnant  could  not  himself  e^mstitute 
his  own  family,  so  as  to  preserve  land  ex- 
empt from  the  payment  of  his  own  debts.'* 
68  Kan.  509. 

The  Ellinger -Thomas  Case  was  overruled 
in  Weaver  v.  First  Nat.  Bank,  76  Kan.  540. 
16  L.R.A.(N.S.)  110,  123  Am.  St.  Rep.  155, 
94  Pac.  273,  where  it  was  determined  that, 
while  a  homestead  cannot  originate  wnth- 
out  the  existence  of  a  household  consisting 
of  more  than  one  person,  it  may  persist  for 
the  benefit  of  a  single  individual  who  is  the 
sole  survivor  of  the  family.  There  the  sur- 
vivor w^as  the  widow  of  the  former  owner, 
and  the  rule  as  stated  was  limited  to  the 
survivorship  of  the  husband  or  wife.  We 
think,  however,  upon  the  same  reasoning 
it  should  be  extended  to  any  member  of 
the  family.  The  exemption  is  for  the  ben- 
efit of  the  familv  as  a  whole,  and  of  each 
individual  <'omposing  it,  so  long  as  the  re-  ' 
lation  is  not  severed.  13  R.'  C.  L.  545. 
The  circumstance  that  a  daughter  has  ar- 
rived at  majority  should  not  in  our  judg- 
ment prevent  her  from  being  considerod 
a  part  of  her  father's  family  (Chicago 
&  N.  VV.  R.  Co.  V.  Chisholm.  79  111.  584: 
Strawn  v.  Strawn,  53  111.  263;  Brooks  v. 
Collins,  11  Bush,  622;  Re  Rafferty  (D.  C) 
112  Fed.  512;  2  Words  &  Phrases.  2d  Series, 
464),  although  there  is  some  conflict  of 
opinion  on  the  question  (13  R.  C.  L.  554, 
555).  Nor  is  it  necessary  to  that  relation 
that  there  should  be  a  legal  duty  to  sup- 
port her.  13  R.  C.  L.  553.  The'fact  that 
the  statute  authorizes  the  partition  of  tlie 
property  whenever  the  youngest  child  has 
reached  majority  (Gen.  Stat.  1915,  §  3828), 
irroNpective  of  its  continued  occupancy  as 
a  homestead,  does  not  aflect  the  matter, 
for  liability  to  nale  for  the  purpose  of  par- 
tition is  wholly  distinct  from  and  independ- 
ent of  liability  to  sale  for  the  payment 
of  debts  (Towfe  v.  Towle.  81  Kan.  675.  27 
L.R.A.(X.S.)  560,  107  Pac.  228,)    The  api>el. 
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lani  was  a  constituent  part  of  the  family 
as  it  existed  in  the  lifetime  of  her  father 
and  mother.  By  no  act  of  hers  has  her  re- 
lation to  the  family  or  the  property  been 
altered.  She  remains  in  the  occupancy 
of  the  homeftt^-ad.  In  the  same  flcnae  in  ; 
which  the  phrase  was  used  in  Cross  v.  Ben-  . 
son,  she  was  "the  family  of  the  owner," — 
she  was  all  that  was  left  of  it.  We  conclude, 
overruling  Battey  v.  Barker,  supra,  that 
the  property  was  exempt  from  sale  on  or- 
der of  the  probate  court. 

3.  After  the  issuance  of  the  order  of  sale 
the  board  of  education  was  about  to  con- 
demn the  property  for  a  sciiool  site.  A 
stipulation  wa^t  entered  into  by  the  parties 
to  this  litigation  to  the  effect  that  condem- 
nation proceedings  should  be  waived,  the 
lK>ard  sliould  have  the  property  for  the 
agreed  sum  of  $4,200,  which  should  be  paid 
into  court  and  dirt>ur8ed  in  accordance  with 
the  final  decision  herein,  the  rights  of  none 
of  the  parties  to  be  affected- by  the  agree- 
ment. It  seems  to  be  assumed  on  both 
sides  that  all  the  money  will  go  to  the  ap- 
pellant or  appellee.  However,  the  conclud- 
ing clause  of  the  stipulation  referred  to 
x^ads:  "Should  the  appellant,  Antoinette 
Ijonine  Koehler,  be  successful  in  sudi  [this] 
adjudication,  then  the  said   fund  shall   be 


payable  to  her,  or  to  whomsoever  is  enti- 
tled to  the  game." 

The  question  as  to  just  what  disposition 
should  be  made  of  the  fund  has  not  been  dis- 
cussed by  counsel.  The  problem  seems  to  be 
one  as  to  the  distribution  of  the  amount 
awarded  for  property  taken  by  eminent  do- 
main, where  there  are  various  interests  to 
be  considered.  The  appellant  is  clearly  en- 
titled to  a  share  of  the  amount  proportion- 
ate to  the  share  of  the  property  which  she 
owns  outright  as  an  heir  of  her  father,  and 
as  an  heir  or  devisee  of  her  mother.  She  is 
(or  was)  entitled  to  occupy  the  entire  prop- 
erty, unless  it  should  be  partitioned,  so 
long  as  she  saw  fit  to  preserve  the  exist- 
ing status.  This  was  a  valuable  right,  diffi- 
cult, but  not  necessarily  impossible,  of  ap- 
praisement, for  which  it  would  seem  she 
should  be  compensated.  The  interests  of  the 
other  owners  of  the  property  were  subject 
to  her  right  of  occupan<?y,  and  were  dimin- 
ished in  value  to  that  extent.  As  these 
owners  are  entitled  to  no  exemptions  on 
their  own  behalf,  the  remainder  of  the  fund 
after  the  payment  to  the  appellant  of  her 
share  should  doubtless  go  to  the  administra- 
tor. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance   herewith. 


MINNE^SOTA   SCPREME   CffXTRT. 

A.  E.  MacINXIS,  Respt., 

V. 

NATIONAL    HERALD    PRINTING    COM- 
PANY, Appt. 

(—  Minn.  — ,  167  N.  W.  650.) 

Ijibel  •—  consir action. 

1.  The  evidence  sustains  the  finding  of 
the  jury  that  an  article  published  in  the 
newspaper  of  the  defendant  in  a  foreign  lan- 
guage charged  that  the  plaintiff  was  not  a 
citizen  of  this  country. 

For  other  cases,  see  Evidence,  XII,  fc,  in 
nig,  1-5%  K.  8. 

Same  —  charge  of  alienage. 

2.  A  false  written  charfre  that  an  incum- 
1>ent  of  an  oflice  and  a  candidate  for  re-elec- 
tion is  not  a  citizen,  when  citisenship  is  a 
requisite  of  eligibility,  is  libelous  per  se. 
Par  other  cctses,  see  lAbel  a/nd  Slander,  IL  d, 

in  Dig.  J-oZ  N.  8. 

Api>eal  —  imnltive  damapes  ^  jury. 

3.  The  allowance  of  punitive  damages  was 

lleadnotea  by  Diiiell,  C. 


Note.  ^  As  to  actionable  character  of 
words  or  publication  relating  to  a  public 
oflleer  or  candidate  for  oillce,  see  annotation 
following  Pattangall  v.  IMooers,  T<.R.A. 
1918E.  — . 


properly   submitted   to   the   jury,   and   the 
verdict  is  not  excessive. 
For  other  cases,  see  Damages,  III,  h;  Trial, 
IL  0,  9,  in  Dig.  1-52  N.  8, 

(May  3,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  IMstrict  Court  for  St.  Louis 
County  in  favor  of  plaintiff  and  from  an 
order  denying  a  motion  for  judgment  non 
obstante  veredicto  or  for  a  new  trial  in  an 
action  brought  to  recover  damages  for  an 
alleged  libel.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  lioo  A.  Ball  for  appellant. 

Mr.  E.  L.  Boyle,  for  respondent: 

The  publication  in  lil)e1oiis  and  actionable 
and  the  verdict  is  justified  by  the  evidence. 

Davis  V.  Hamilton,  85  Minn.  209,  88  N. 
W.  744 ;  Tawney  v.  Simonson,  W.  &  H.  Co. 
109  Minn.  341,*  27  L.R.A.(N.S.)  1035,  124 
N.  VV.  229;  Sutherland,  Damages,  fl  1216; 
Blakeman  v.  Blakeman,  31  Minn.  396,  18  N. 
W.  103. 

It  was  proper  for  the  court  to  permit  the 
jury  to  award  exemplary  damages. 

Hansen  v.  Hansen,  126  Minn.  426,  L.R.A. 
1915A,  104,  148  N.  W.  457;  Sutherland^ 
Damages,  1216. 


L.R.A.1918D. 


1092 


MINNESOTA  SUPREME  COURT. 


The  verdict  is  not  excessfve. 

Blakeman  v.  Blakeman,  supra;  Froslee  v. 
Lund's  State  Bank,  131  Minn.  435.  155  N. 
W.  619;  Roemer  v.  Jacob  Schmidt  Brewing 
Co.  132  Minn.  309.  L.R.A.1916E,  771,  157 
N.  VV.  640;  Kuhl  v.  United  States  Health 
&  Acci.  Ins.  Co.  112  Minn.  197,  127  N.  W. 
028. 

Dibell,  C.f  filed  the  following  opinion: 
This  is  an  action  of  libel.     There  was  a 
verdict  for  the  plaintiff.    The  defendant  ap- 
peals from  the  order  denying  its  alternative 
motion  for  judgment  or  a  new  trial. 

1.  The  defendant  publishes  the  National 
Herald,  in  the  Slovenian  language,  at  Du- 
luth.  At  the  March,  1017,  election  the 
plaintiff,  A.  E.  Maclnnis,  was  a  candidate 
for  the  office  of  clerk  of  Gilbert,  a  village 
northerly  of  Duluth,  and  was  at  the  time 
tlie  Incumbent.  One  Indihar,  of  Slovenian 
blood,  but  born  in  this  country,  was  a  rival 
candidate.  The  defendant  published  in  its 
paper  an  article  over  the  name  of  Indihar 
referring  to  the  election.  -  Indihar  did  not 
compose  it,  but  authorized  the  imblication 
of  an  article  relative  to  his  candidacy.  It 
was  composed  by  someone  acting  for  the  de- 
fendant. The  plaintiff  claims  that  the  arti- 
cle charged  that  he  was  not  a  citizen.  The 
jury  so  found.  The  article  was  in  Slovenian. 
The  parties  do  not  agree  upon  the  transla- 
tion. That  offered  by  the  defendant,  so  far 
as  it  illustrates  the  question  presented,  is 
as  follows: 
''To  the  voters  of  Gilbert,  Minn. 

"To  the  Slovenian  and  Croatian  voters  of 
Gilbert,  Minn.:  I  hereby  announce  that  I 
am  a  candidate  for  the  office  of  the  town- 
ship clerk,  at  Gilbert. 

''As  it  is  known  to  all,  there  has  been  in 
this  office  a  man  who  has  not  been  a  coun- 
tryman. Is  this  not  a  shame  for  all  of  us? 
We  are  countrymen,  have  all  the  right  and 
duties,  and  yet  vote  for  a  stranger  who  is 
not  a  countryman.    Out  with  such  men. 

"For  this  reason  I  have  decided  to  be- 
come a  candidate  for  this  office,  and  hope 
that  my  countrymen  and  brother  Croatians 
will  support  me  and  give  me  their  votes  on 
the  13th  day  of  March. 

"We  are  entitlexl  to  this  office  as  we  have 
the  majority,  and  if  we  are  united  the  suc- 
cess will  be  ours." 

The  defendant  claims  that  the  article  does 
no  more  than  charge  that  the  plaintiff  is 
not  a  countryman  of  the  Slovenians  and 
Croatians;  that  it  is  an  appeal  to  them  to 
vote  for  Indihar,  who  is;  and  that  it  is  not 
at  all  a  charge  thai  the  plaintiff  is  not  a 
citizen  of  this  country.  In  the  second  para- 
■  graph  of  the  translation  the  words  "coun- 
ti^maa"  and  "countrymen"  are  found  three 
times.     In   the   Slovenian   article  tliey   are 


represented  by  "drzavljan"  and  "drzavljani." 
The  word  translated  as  "countrymen"  in 
the  third  paragraph  appears  in  the  Slove- 
nian article  as  "rojaki."  There  is  compe- 
tent evidence  that  the  words  "drzavljan'* 
and  "drzavljani"  in  this  connection  mean 
"citizen**  and  "citizens,"  as  commonly  used 
in  this  country,  and  are  descriptive  of  those 
entitled  to  the  franchise  and  owing  alle- 
giance, and  not  foreigners  and  subjects  of 
another  country.  There  is  evidence  that 
"rojak"  and  "rojaki,"  singular  and  plural, 
in  this  ^connection  refer  to  fellow  countrv- 
men  in  tlie  sense  of  kindred  in  national 
blood.  There  is  considerable  in  the  context 
of  the  translation,  when  read  with  an  un- 
derstanding of  the  local  situation  and  the 
purpose  of  the  article,  suggesting  the  ac- 
curacy of  the  distinction  sought  to  be  made. 
•Several  translations,  obser^'iug  the  distinc- 
tion, though  in  crude  English,  are  offered,  by 
the  plaintiff.  The  following  is  typical: 
"To  the  voters  of  Gilbert,  Minnesota. 

"The  Slovenian  and  Croatian  voters  of 
Gilbert,  Minnesota:  I  announce  that  I  am 
a  candidate  for  the  offioe  of  the  village  clerk 
of  Gilbert. 

"As  you  all  know,  there  has  been  in  this 
office  until  now  a  man  who  is  not  even  a 
citizen.  Isn't  tliis  a  shame  for  all  of  us? 
Vye  are  the  citizens  and  have  all  the  rights 
and  duties  and  elect  a  foreigner  in  thi» 
office  who  is  not  even  a  citizen.  Get  rid  of 
those  people. 

"Thofefore,  I  decided  to  become  a  candi- 
date for  this  office  and  expect  that  I  will 
be  supported  by  my  friends  and  country- 
men and  brother  Croatians  and  cast  their 
votes  on  the  13th  day  of  March  for  me,  en- 
titled to  this  office,  as  we  have  a  majority', 
and  if  we  work  together  I  think  we  can 
win  out." 

The  evidence  as  to  the  meaning  of  the 
Slovenian  article  was  in  dispute  and  the 
jury  was  justified  in  finding  that  it  charged 
that  the  plaintiff  was  not  a  citizen  of  thia 
country. 

2.  It  is  conceded  that  the  plaintiff  was  a 
naturalized  citizen.  He  was  an  incumbent 
of  the  office  of  clerk  and  a  candidate  for  re- 
electicHi.  Citizenship  is  a  requisite  of  eligi- 
bility. If  not  a  citizen  an  incumbent  may 
be  removed,  and  a  candidate  not  a  citizen 
is  not  entitled  to  the  office.  The  charge 
was  against  the  plaintiff's  legal  right  to 
hold  his  office,  or  to  be  a  candidate  for  elec- 
tion to  it.  One  not  a  citizen  cannot  with 
right  notions  of  public  rectitude  and  in- 
tegrity hold  office  or  be  a  candidate.  That 
he  is  the  incumbent  or  a  candidate  subjects 
him  to  some  measure  of  just  public  hatred 
and  contempt,  and  lessens  him  in  the  es- 
teem and  confidence  of  a  right-thinking 
community.   A  false  written  charge  that  an 
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incnmbeut  of  an  office  and  candidate  for  re- 
election is  not  a  citizen,  when  citizenship 
is  a  requisite  of  eligibility,  is  libelous  per 
se.  No  cafiie  holding  this  precise  point  is 
cited.  There  is  no  need  of  one.  The  arti- 
cle assailed  the  legal  title  of  the  plaintiff 
to  the  office  he  was  rightly  enjoying,  and 
liis  legal  right  to  be  a  candidate  for  it.  In 
addition  it  subjected  him  to  public  hatred 
and  contempt  and  ieseened  him  in  public 
esteem  and  confidence.  The  controlling  prin- 
ciple is  well  enough  settled.  See  Bunnell's 
Minn.  Dig.*&  Supp.  §§  5616-5521,  and  cases 
cited. 

3.  The  verdict  was  for  $750.  It  is  claimed 
to  be  excessive.  The  actual  damage  to  the 
plaintiff    we    apprehend    was    not    large, 


though  not  negligible.  The  court  properly 
submitted  the  question  of  punitive  damages. 
The  jury  could  well  enough  conclude  that 
the  publication  was  attended  with  such  reck- 
lessness as  betokened  an  utter  disregard  of 
the  plaintiff's  rights  and  was  actually  mali- 
cious and  called  for  punishment.  The  ver- 
dict is  sufficiently  severe  as  a  punishment 
and  enough  as  a  deterrent  and  example,  but 
not  so  large  as  to  warrant  interference  or 
criticism  by  an  appellate  court. 

Some  other  points  are  made  by  the  appel- 
lant in  its  brief.  They  have  been  consid- 
ered, but  are  not  such  as  to  require  special 
mention. 

Order  affirmed. 


ARIZONA  SUPREBfE  COURT. 

CYRIL  KEDDINGTON,  Appt., 

v. 

STATE  OF  ARIZONA,  Respt. 

(—  Ariz.  — ,  172  Pac.  273.) 

Criminal  law  —  pvbllo  tarlal  —  exclusion 
of  public. 

1.  One  accused  of  contributing  to  the 
dependency  of  a  young^  girl  is  not  deprived 
of  his  constitutional  right  to  a  public  trial 
\liy  the  exclusion  of  the  public,  excepting 
newspaper  reporters,  from  the  court  room. 
For  other  cases,  see  Criminal  LaWt  II,  6,  in 

Dig,  1-52  y,  S. 

Same  -~  waiver  of  objection. 

2.  An  accused  waives  an  objection  to  the 
exclusion  of  the  public  from  the  court  room 
during  his  trial  by  failure  to  except  to  an 
order  modifying  the  exclusion  order  by  ad- 
mitting newspaper  reporters  to  the  room. 
For  oilier  oases,  see  Criminal  Law,  II,  6,  in 

Dig.  1-5^  N.  8, 

(April  18,  1918.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Maricopa  Coun- 
ty convicting  him  of  contributing  to  the 
dependency  of  a  girl.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  C.  Baker,  for  appellant: 

This  order  of  exclusion  of  the  public 
from  the  court  room  was  error,  because  it 
deprived  the  defendant  of  his  constitution- 
al right  to  an  "open  trial." 

Tilton  V.  State,  5  Ga.  App.  59,  62  S.  E. 

Note.  •—  The  right  of  the  court  to  exclude 
public  from  the  court  room  during  a  public 
trial  is  discussed  in  the  annotation  follow- 
ing Davis  V.  United  States,  L.R.A.1918C, 
1164. 


661;  State  v.  Osborne,  54  Or.  289,  103  Pac. 
62,  20  Ann.  Gas.  627;  People  v.  Hartman, 
103  Cal.  242,  42  Am.  St.  Rep.  108,  J7 
Pac.  153;  State  v.  Hensley,  75  Ohio  St. 
255,  9  L.R.A.(N.S.)  277,  116  Am.  St.  Rep. 
734,  79  N.  E.  462,  9  Ann.  Cas.  108;  People 
V.  Ycager,  113  Mich.  228,  71  N.  W.  491. 

When  a  constitutional  right  has  been  de- 
nied, it  will  be  conclusively  presumed  that 
the  error  was  prejudicial. 

People  V.  Hartman,  103  Cal.  242,  42 
Am.  St.  Rep.  108,  37  Pac.  153;  People  v. 
Murray,  89  Mich.  276,  14  L.R.A.  800,  28 
Am.  St.  Rep.  294,  50  N.  W.  996,  9  Am.  Crim. 
Rep.  719;  People  v.  Yeager,  113  Mich.  228, 
71  N.  W.  492;  Tilton  v.  State,  supra; 
State  V.  Hensley,  76  Ohio  St.  255,  9  L.R.A. 
(N.S.)  277,  116  Am.  St,  Rep.  734,  79  N.  E. 
462,  9  Ann.  Cas.  108;  State  v.  Osborne,  54 
Or.  289,  103  Pac.  62,  20  Ann.  Cas.  627. 

Messrs.  Wiley  £.  Jones,  Attorney  Gen- 
eral, W.  P.  Geary,  George  W.  Harben, 
and  li.  B.  Whitney,  Assistant  Attorneys 
General,  for  the  State: 

If  the  order  of  exclusion  was  made  aa 
claimed  by  counsel  for  the  accused,  no 
prejudice  was  done  to  the  defendant. 

Benedict  v.  People,  23  Colo.  126,  46  Pac. 
637;  People  v.  Swafford,  65  Cal.  225,  S 
Pac.  809;  People  v.  Kerrigan,  73  Cal.  222, 
14  Pac.  849;  Grimmett  v.  State,  22  Tex. 
App.  36,  58  Am.  Rep.  630,  2  S.  W.  631; 
State  V.  Brooks,  92  Mo.  542,  5  S.  W.  257, 
330;  Cristfield  v.  Perine,  81  N.  Y.  622; 
State  V.  Nyhus,  19  N.  D.  326,  27  L.R.A.<N. 
S.)  487,  124  N.  W.  71;  People  v.  Murray, 
89  Mich.  276,  14  L.R.A.  809,  28  Am.  St. 
Rep.  294,  50  N.  W.  995,  9  Am.  Crim.  Rep. 
719;  Robertson  v.  State,  64  Fla.  437,  60 
So.  118;  Cooley,  Const.  Lim.  5th  ed.  p.  380; 
1  Bishop,  New  Crim.  Proc.  If  859;  Reagan 
V.  United  SUtes,  44  L.R.A.(N.SO  583,  120 
C.  C.  A.  627,  202  Fed.  488;  People  v.  Hall, 
51  App.  Div.  57,  64  N.  Y.  Supp.  438. 
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Ross,  J.9  delivered  the  opinion  of  the 
court : 

The  information  upon  which  appellant 
was  convicted  charged  him  and  one  Paul 
Stevens  with  contributing  to  the  depend- 
ency of  a  girl  of  the  age  of  sixteen  years 
by  enticing  her  from  her  home  to  a  public 
danoe  and  assemblage,  and  by  causing  her 
to  remain  at  and  in  the  vicinity  of  said 
dance  in  the  company  of  intoxicated  men, 
who  were  permitted  and  encouraged  to  in- 
sult and  mistreat  said  child  by  lewd  and 
offensive  conduct  and  speech,  and  by  them- 
selves becoming  intoxicated,  and  in  her 
presence  engaging  in  disturbance,  riot, 
obscene,  indecent,  and  vulgar  speech,  and 
in  refusing  to  permit  her  to  be  taken  away 
from,  or  to  escape  from,  the  defendants. 

Before  the  information  was  read  or  the 
opening  statement  made  by  the  county  attor- 
ney to  the  jury,  the  court,  on  its  own  mo- 
tion, ordered  that  the  court  room  be  cleared 
of  the  people  present,  and  that  the  public 
be  excluded,  except  witnesses  and  relatives 
of  the  defendants,  giving  as  a  reason  there- 
for "the  nature  of  the  case."  The  appel- 
lant objected  that  the  order  would  deprive 
him  of  a  public  trial.  On  motion  of  the  ap- 
peHant,  after  the  information  had  been 
read,  the  witnesses  for  both  the  prosecution 
and  defendants  were  placed  under  the  rule 
and  ordered  from  the  court  room.  The 
court  then  modified  the  order  of  exclusion 
by  adding  that  newspaper  reporters  might 
remain  at  the  trial.  To  the  order  as  modi- 
fied no  exception  was  taken  by  appellant. 

Appellant  assigns  as  error,  and  it  is  the 
only  complaint  he  makes,  that  the  above 
order  deprived  him  of  his  constitutional 
right  of  an  open  or  public  trial.  The  pro- 
vision in  that  regard  found  in  the  Federal 
Constitution,  and  which  is  common  to  most 
of  the  states  of  the  Union,  is  that  in  all 
criminal  causes  the  accused  shall  have  the 
right  to  appear  and  defend  in  person  and 
by  counsel,  and,  among  other  things,  ''to 
have  a  spt'edy  public  trial."  Section  24, 
article  2,  Constitution.  One,  therefore,  ac- 
cused of  crime,  may  with  confidence  point 
to  this  constitutional  guaranty  and  insist 
upon  its  rightful  protection.  He  is  en- 
titled to,  and  must  be  given,  a  public  trial, 
whatever  that  may  mean.  Formerly  in 
this  respect  there  were  two  kinds  of  trials, 
public  and  secret.  Before  they  declared 
tbeir  independence  in  the  Colonies  and  in 
England,  star  chamber  proceedings  were  of 
common  occurrence,  and  it  was  to  abolish 
and  forbid  secret  or  star  chamber  trials 
that  called  forth  the  provisions  of  the  Fed- 
eral and  state  Constitutions  requiring  pub- 
lic trials.  Arbitrary  and  secret  deprivation 
of  life,  liberty,  and  property  was  no  longer 
to  be  tolerated.     The  rule  of  open  admin is- 
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tration  of  justice  was  thereafter  to  be 
followed.  We  get  some  idea  of  the  mean- 
ing of  the  words  "public  triar'  when  the  his- 
tory of  the  causes  of  their  use  in  the  fun- 
damental law  is  recalled.  It  is  the  opposite 
of  a  secret  trial  or  a  trial  in  camera  or  at 
star  chambers.  In  the  very  nature  and  ne- 
cessity of  things  it  was  never  oontemplated 
that  all  of  the  public  should  be  present  or 
privileged  to  be  present  in  order  to  con- 
stitute a  public  trial.  Attendance  was  nec- 
essarily limited  to  the  capacity  of  the  court 
room  accommodations,  which,  as  is  well 
known,  is  as  often  inadequate  as  otherwise. 
So,  even  the  size  of  the  court  room  some- 
times may  determine  the  extent  of  the 
publicity  of  the  trial. 

No  court  or  law  text-writer  has  under- 
taken to  define  what  a  public  trial  is,  but 
they  all  agree  that  limitations  and  restric- 
tions of  the  public  attendance  are  not  only 
necessary,  but  proper.  Disagreement  is  up- 
on the  extent  of  these  limitations  and  re- 
strictions. No  authority  can  be  found  that 
would  sustain  an  order  excluding  every- 
body from  attending  a  trial  except  the  de- 
fendant, his  counsel,  the  jury,  the  court, 
and  the  officers  of  the  court.  Some  of  the 
public  not  actually  engaged  in  the  trial 
must  be  privileged  or  allowed  to  attend 
the  trial  to  constitute  it  public,  but  no  ir- 
reducible minimum  has  ever  been  proposed 
or  named  as  yet.  Nor  do  we  think  that 
numbers  are  the  test  of  a  public  trial.  For 
instance,  two  or  three  newspaper  reporters, 
with  ears  attune  to  catch  everything  that 
may  be  said  in  the  course  of  a  trial  by  the 
court,  by  counsel  and  witnesses,  and  care- 
fully watching  every  movement  and  action 
likely  to  affect  the  trial,  and  the  same  day 
or,  at  the  longest,  the  following  day,  pre- 
senting to  the  general  public  through  the 
daily  press  all  the  salient  facts,  would  tend 
more  to  constitute  a  public  trial  than  a 
house  full  of  idlers  and  curious  courthouse 
loungers.  Protection  from  oppression  or 
arbitrariness  of  the  courts,  its  officers,  and 
the  prosecuting  officer,  will  be  assured  so 
long  as  trained  and  discriminating  news- 
paper reporters  are  present  at  the  trial, 
keeping  clo8e  and  critical  watch  of  every- 
thing done  and  said,  for  the  purpose  of 
publication  in  the  daily  press.  A  larger 
public  is  made  acquainted  with  the  salient 
facts  of  the  trial,  even  while  it  is  progress- 
ing, through  the  press  than  it  is  possible 
to  reach  through  the  open  doors  of  the  court 
room. 

In  addition,  under  the  law,  in  every 
criminal  casb  tried  in  this  state,  the  whole 
proceedings,  including  the  qualification  of 
jurors,  questions  to  witnesses  and  their  an- 
I  swers,  rulings  of  the  court,  and  remarks  by 
counsel  or  court,  are  stenographically  tak- 


KEDDIXGTON  v,  STATE. 


100.- 


en  down,  and  il  the  defendant  is  not  satis- 
fied with  the  verdict  and  desires  to  have  the 
proceedings  reviewed  on  appeal,  he  is  fur- 
nished with  a  full  transcription  of  every- 
thing. Thus,  all  those  things  that  were  hid- 
den within  the  walls  of  the  court'  room  and 
memories  of  the  criminal  triers  before  we 
had  stenographers  are  now  made  public 
records,  open  to  the  inspection  of  all  inter- 
ested  parties. 

For  reasons,  of  public  policy  throughout 
this  countrv  there  has  ever  been  a  common 
understanding  that  the  general  good  de- 
mands less  notoriety  or  publicity  be  given 
a  trial  involving  sexual  offenses — such  as 
rape,  abortion,  seduction,  and  criminal  con- 
versation— than  to  other  trials,  especially 
so  when  the  morals  and  chastity  of  chil- 
dren are  involved,  or  when  they  are  called 
upon  to  detail  before  a  jury  and  court  the 
bestial  depravity  they  have  unfortunately 
suffered  or  witnessed.  The  trial  courts 
especially  have  ever  kept  these  cases  on 
the  frontiers  between  the  line  that  separates 
the  distinctively  public  trial  from  the  dis- 
tinctively secret  trial.  Through  a  sense 
of  propriety  and  decency,  universal  consent, 
we  may  say,  has  in  this  country  ripened  this 
custom  into  a  part  of  our  common  law. 
In  such  cases  the  rule  of  excluding  a  good 
portion  of  the  public  from  the  court  room 
has  become  so  fixed  that  the  people  demand 
or  at  least  expect  its  enforcement.  Even 
l)efore  we  had  a  state  Constitution  guaran- 
teeing persons  accused  of  crime  a  public 
trial,  the  rule  of  protecting  children  of 
tender  years  from  the  prurient  and  morbid 
curiosity  of  the  crowd  was  enforced  in  Ari- 
zona, and  the  words  "public  trial*'  became 
a  part  of  our  fundamental  law  with  that 
meaning  ingrafted  upon  them. 

The  reported  cases,  although  not  as  nu- 
merous as  the  importance  of  the  question 
would  seem  to  require,  almost  invariably 
have  grown  out  of  eflorts  of  courts  to  shield 
society  as  well  as  parties  or  witnesses  (be- 
cause of  their  vouth  or  sex)  from  immoral 
and  nauseating  facts  involved,  and  while 
they  have  not  in  all  cases  acknowledged  the 
distinction  we  indicate,  they  have,  we  be- 
lieve, with  few  exceptions,  very  properly 
given  it  more  or  less  consideration. 

Another  very  potent  reason  for  restrict- 
ing the  public  attendance  on  trials  of  this 
peculiar  nature  is  that  it  more  often  oper- 
ates to  the  benefit  of  the  accused  than  other- 
wise. It  is  a  well-known  fact  that  the  gen- 
eral bodv  of  mankind  looks  with  no  favor  or 
complacency  upon  the  despoiler  of  young 
womanhood,  and  their  attendance  en  masse 
upon  a  trial  of  this  kind  is  often  taken  by 
the  jury  as  a  mandate  to  convict  the  de- 
fendant, and  thus,  generally  speaking,  the- 
psychology  of  court  room  crowd  is  against, 


rather  than  for,  the  accused,  whether  he  be 
innocent ^or  guilty.  In  this  connection,  wo 
adopt  the  very  apt  and  convincing  phrasing 
used  by  Sanner,  Justice,  in  his  dissenting 
opinion  in  State  v.  Keeler,  52  Mont.  205, 
220,  L.R.A.191GE,  472,  156  Pac.  1080,  Ann. 
Cas.  1917E,  619:  "Tlie  essence  of  the  matter 
as  I  see  it,  is  that  courts  charged  with  the 
administration  of  justice  are  engaged  in 
moral  conservation  of  the  highest  order,  and 
rest  under  no  obligation  whatever  to  become 
centers  of  moral  infection  in  order  that  the 
trial  may  be  said  to  be  public,  any  more 
than  they  rest  under  the  obligation  to  make 
extraordinary  eflorts  to  take  up  the  trial 
in  order  that  it  may  be  said  to  be  speedy. 
This  provision  of  our  Constitution  is  8im*^ly 
a  reiteration  and  application  to  this  state 
of  the  like  provision  found  in  the  6th 
Amendment  to  our  national  Constitution. 
It  liad  its  origin  in  an  age  when  stenogra- 
phers were  unknown ;  when  newspapers  were 
few  and  under  restrictions.  Tlie  abuses  of 
secret  or  'star  chamber'  proceedings  con- 
ducted for  political  ends  caused  its  formu- 
lation, and  its  object  is  to  prevent  a  recur- 
rence of  such  abuses.  It  ought  not  to  be 
made  an  avenue  for  the  escape  of  obvious 
guilt  in  a  case  which  liears  no  sort  of  resem- 
blance to  these  conditions,  where,  protected 
by  the  stenographic  record,  the  newspapers, 
and  the  presence  of  such  persons  as  were 
permitted  to  remain,  no  chance  for  secrecy 
was  possible." 

We  have  proceeded,  thus  far,  upon  the 
theory  that  the  order  of  the  court  was  ob- 
served throughout  the  trial,  and  that  no 
one  of  the  public  was  admitted  except  the 
relatives  of  the  defendants  and  the  news- 
paper reporters.  The  record  does  not  show- 
how  many  of  these  there  were.  They  might 
have  been  a  considerable  portion  of  the 
public,  so  far  as  we  can  tell.  Indeed,  we 
think  it  reasonably  appears  that  the  appel- 
lant was  satisfied  with  the  modified  order, 
for,  although  he  objected  to  the  order  as 
first  made,  he  made  no  objection  or  protest 
after  its  modification  allowing  newspaper 
reporters  to  remain  at  the  trial.  One  of 
the  reasons  for  requiring  a  public  trial 
is  tliat  the  accused  can  have  whatever  pro- 
tection it  may  afford  him.  It  is,  then,  to 
a  certain  extent,  for  his  personal  benefit. 
If  he  expresses  a  desire  to  have  the  attend- 
ance of  the  public  limited  or  entirely  pro- 
hibited, or  if  he,  by  his  conduct,  leads  the 
court  to  believe  he  is  satisfied  with  the  order 
in  that  regard,  and  tlie  court  acts  in  ^'ood 
faith,  and  not  arbitrarily,  it  would  seem 
that,  in  all  fairness  and  justice,  he  shonld 
be  pncludfd,  after  convicticui,  from  urging 
for  reversal  an  order  that  he  invited,  or 
tacitly  consented  to  by  remaining  silent. 
Xot  having  objected  to  the  modified  order, 


L.R.A.1918I). 


1096 


ARIZONA  SUPREME  COURT. 


we  conclude  that  it  waa  satisfactory,  and 
tliat  his  conduct  constituted  a  waiver  of  any 
right  of  his  involved  in  the  order  as  modi- 
fied. That  thift  may  be  done  has  been  deter- 
mined  by  many  courts.  People  v.  Swaf- 
ford,  6o*Cal.  223,  3  Pac.  809;  Dutton  v. 
State,  123  Md.  373,  61  Atl.  417,  Ann.  Cas. 
1916C,  89;  Benedict  v.  People,  23  Colo. 
126,  46  Pac.  637;  State  v.  Nyhus,  19  N.  D. 
326,  27  L.R.A.(X.S.)  487,  124  N.  W.  71; 
Carter  v.  State,  99  Miss.  435,  54  So.  734. 
We  admit  the  courts  are  far  apart  as  to 
what  constitutes  a  public  trial.  There  are 
a  number  of  cases  reported  wherein  the 
order  of  exclusion  was  not  as  restrictive 
as  the  order  in  the  present  case,  and  others 
where  the  order  was  almost  identical,  in 
which  the  courts  have  held  the  accused  was 
deprived  of  a  constitutional  right.  State 
V.  Oaliorne,  54  Or.  289,  103  Pac.  62,  20  Ann. 
Cas,  627;  State  v.  Hensley,  75  Ohio  St.  253, 
9  L.R.A.(X.S.)  277,  116  Am.  St.  Rep.  734. 
79  X.  E.  462,  0  Ann.  Cas.  108;  People  v. 
Hartman.  103  Cal.  242,  42  Am.  St.  Rep. 
108,  37  Pac.  153;  Tilton  v.  State,  5  (tH. 
App.  69,  62  S.  E.  651;  People  v.  Mur- 
ray, 89  Mich.  276,  14  L.R.A.  809,  28  Am. 
St.  Rep.  294,  50  N.  W.  995;  State  v. 
Keeler,  supra.  But  there  are  some  courts 
that  have  sustained  orders  as  restrictive 
as  the  one  we  liave  under  consideration, 
whose  conclusions  meet  with  our  approval, 
even  thoucrli  their  reasoning  does  not  in 
all  respects  coincide  with  ours.  State  t. 
.lohnson,  26  Idaho,  609,  144  Pac.  784; 
Reagan  v.  United  States.  44  L.R.A.(N.S.) 
583, 120  C.  C.  A.  627,  202  Fed.  488. 

Whatever  the  reason  be  for  restricting 
the  attendance  upon  a  trial,  whether  lacK 
of  court  room  accommodations  (State  v. 
Brooks,  92  Mo.  542,  5  S.  W.  257,  330;  .Jack- 
son v.  Com.  100  Ky.  239,  66  Am.  St.  Rep. 
336,  38  S.  W.  422,  io91)  ;  or  to  preserve  or- 
der and  decorum  (Grinimett  v.  State.  22 
Tex.  App.  36,  58  Am.  Rep.  630,  2  S.  W. 
631;  People  v.  Kerrigan,  73  Cal.  222,  14 
Pac.  849;  Lide  v.  State,  133  Ala.  63,  31  So. 
963)  :  or  to  exclude  women  because  of  the 
indecent  character  of  the  evidence  (State 
V.  McCool,  .34  Kan.  617,  9  Pac.  745)  ;  or  to 
exclude  persons  of  a  dangerous  character 
(United  States  v.  Buck,  4  Phila.  169,  Fed. 
Cas.  Xo.  14,680)  ;  or  where  the  public  mor- 
als and  public  decency  require  the  exclu- 
sion of  the  young  (Cooley,  Const.  Lim.  7th 
ed.  p.  441), — it  all  results  in  just  so  much 
diminution  of  the  public  attendance,  and 
the  right  being  admitted  for  one  reason 
goes  far  to  establish  the  principle  tbat  its* 
extension  when  reasonable  infringes  no  con- 
stitutional right  of  the  accused. 

The  prosecuting  witness  in  this  case  was 
a  girl  of  tender  years,  a  mere  child.  It  be- 
came her   duty,  under  the  law,  to  repeat  | 
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language  and  describe  conduct  that  any 
delicately  reared  and  refined  girl  would 
blush  and  halt  to  repeat  to  her  most  inti- 
mate friends  and  associates.  The  state, 
however,  was  interested  in  having  the  story 
told  for  its  prot€5rt;ion  and  benefit.  Her 
shame  must  be  laid  bare  in  strange  and  fore- 
boding surroundings  before  a  full  bench  of 
creening,  gaping,  staring,  and  unfamiliar 
faces,  and  in  the  presence  of  an  imposing 
and  solemn  array  of  jurors,  the  court,  its 
officers,  and  the  attorneys.  Appellant  would 
have  her,  in  this  environment  rather  than 
the  one  created  by  the  court's  order,  relate 
the  vile  and  indecent,  profane,  and  vulgar 
words  she  heard,  and  describe  the  unseemly 
things  she  saw,  and  undergo  a  gruelling 
cross-examination  by  astute  counsel.  The 
ordeal  is  trying  enough  without  the  jarrinp 
and  disconcerting  shock  of  a  crowd  and 
curious  court  room.  If  the  provision  for  a 
public  trial  is  for  the  benefit  and  protec- 
tion of  societv,  as  well  as  for  the  benefit  and 
protection  of  the  accused,  we  can  see  no 
objection  to  a  course  of  conduct  in  the  trial 
that  preserves  the  benefit  to  the  one  as  fully 
as  to  the  other. 

The  trial  court  must  be  the  judge  as  to 
the  restrictfons,  if  any,  he  would  impose 
upon  the  attendance  in  the  trial  of  each  case 
as  it  arises,  and  as  long  as  his  discretion 
is  wisely  and  soundly  exercised,  and  it  does 
not  deprive  the  accused  of  the  right  to  have 
present  a  reasonable  portion  of  the  public, 
this  court  will  refuse  to  revise  his  judg- 
ments in  that  regard. 

We  can  conceive  of  no  good  reason  why 
the  court  should  not,  upon  request  of  the 
accused,  even  in  cases  of  the  kind  we  are 
here  considering,  permit  a  limited  number 
of  his  friends  and  acquaintances  to  be  pres- 
ent during  the  trial,  and  if  the  appellant 
in  this  case  had  made  such  a  request  of  the 
court,  we  have  no  doubt  it  would  have  l»een 
granted.  The  judgment  of  the  trial  court 
is  afiirmed. 

Franklin,  Cli.  J.,  and  Cnnninsham,  J., 

concur. 


MINNESOTA   SUPREME   COURT. 

STATE  OF  MINNESOTA,  Respt., 

v. 

B.  ELIZABETH  ROLPH,  Appt. 
(~  Minn.  — ,  167  N.  W,  568.) 

Physician  —  diasnosis  as  practising. 

The  act  of  a  person  who  styles  himself  a 
doctor,  in  receiving  a  patient  who  has  ap- 

Headnote  by  Bbown,  Ch.  J. 
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plied  to  him  for  medical  attention,  and 
examining  such  person  and  diagnosing  his 
ailment  or  disease,  and  recommending  an 
operation  as  treatment  therefor,  is  prac- 
tising medicine,  within  the  meaning  of  our 
statute  (Gen.  Stat.  1913,  §  4981)  prohibit- 
ing the  practice  thereof  without  license, 
though  he  prescribes  no  drug  and  adminis- 
ters no  special  treatment  to  the  patient. 
Par  other  caaeSy  see  Physicians  and  ISur- 
geons,  I.  a,  in  Dig.  1-62  N,  8. 

(May  17,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Yellow  Medi- 
cine County  convicting  her  of  practising 
medicine  without  a  license,  and  from  an  or- 
der denying  a  new  trial.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  M.  Freeman  and  L.  J. 
lianermann,  for  appellant: 

Defendant  did  not  violate  the  statute  by 
examining  Mrs.  Peterson  and  diagnosing  her 
ailments. 

Kastman  v.  State,  4  Ohio  N.  P.  163,  6 
Ohio  S.  &  C.  P.  Dec.  296;  State  v.  Liffring, 
m  Ohio  St.  39,  46  L.R.A.  334,  76  Am.  St. 
Hep.  358,  55  N.  E.  168,  15  Am.  Crim.  Rep. 
516;  Bennett  v.  Ware,  4  Ga.  App.  293,  61 
8.  £.  546;  State  v.  Gallagher,  101  Ark. 
593,  38  L.R.A.(N.S.)  328,  143  S.  W.  98; 
«tate  v.  Biggs,  133  N.  C.  729,  64  L.R.A. 
139,  98  Am.  St.  Rep.  731,  46  S.  E.  401. 

Messrs.  Liyndon  A.  Smith,  Attorney 
General,  James  C  Markham,  Assistant 
Attorney  General,  and  H.  P.  Bengtaoji, 
for  the  State: 

The  legislature  has  power  to  prescribe 
such  reasonable  conditions  as  are  calculated 
to  exclude  from  the  profession  of  medicine 
those  who  are  unfitted  to  discharge  its 
duties. 

State  ex  rel.  Powell  y.  State  Medical 
Examining  Board,  32  Minn.  324,  50  Am. 
Rep.  675,  20  N.  VV.  238;  Stewart  v.  Rabb, 
55  Minn.  20,  56  N.  W.  256;  Underwood  v. 
Scott.  43  Kan.  714,  23  Pac.  942. 

The  fact  that  the  accused  person  has,  for 
a  fee  prescribed,  directed  or  recommended 
for  the  use  of  another  a  drug  or  medicine  or 
other  agency  for  the  treatment  of  disease,  is 
one  kind  of  evidence  of  guilt,  and  is  not  the 
exclusive  substance  of  the  offense. 

State  V.  Oredson,  96  Minn.  509,  105  X. 
\V.  188. 

Note.  — The  application  of  statutes  regu- 
lating the  practice  of  medicine  to  perbons, 
including  chiropractors,  giving  Bpecial  kinds 
of  treatment,  is  treated  in  the  annotation 
following  People  v.  Cole,  L.R.A.1917C,  822, 
and  earlier  notes  there  referred  to. 


t  Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendant  was  indicted  by  the  grand  jury 
of  Yellow  Medicine  county,  and  thereby 
charged  with  the  crime  of  practising  medi- 
cine without  a  license,  in  violation  of  Gen. 
Stat.  1913,  §  4981.  On  a  trial  of  the  is-sues 
presented  by  her  plea  of  not  guilty,  she 
was  convicted,  and  thereafter  appealed  from 
an  order  denying  a  new  trial. 

The  statute  on  which  the  prosecution  is 
founded  declares  that  any  person  who  shall 
practise  medicine  in  this  state  without  first 
obtaining  a  license  therefor  shall  be  guilty 
of  a  misdemeanor  and  punished  in  the  man- 
ner and  to,  the  extent  thereby  prescribed. 
The  statute  further  provides^  that  a  person 
sliall  be  treated  as  practising  medicine  with- 
in the  meaning  thereof,  who  appends  to  his 
name  the  letters,  M.  D.  or  M.  B.,  or  for  a  fee 
prescribes,  or  recommends  for  use  by  any 
person,  any  drug  or  medicine  or  other 
agency  for  the  relief  or  treatment  of  Ijodily 
injury,  infirmity,  or  disease. 

The  principal  contentions  in  support  of 
the  appeal  are  (1)  that  the  indictment  fails 
td  state  facts  constituting  a  violation  of  the 
statute,  and  (2)  that  the  evidence  is  in- 
sufficient to  support  the  verdict  of  guilty. 
We  consider  these  in  the  order  stated. 

1.  The  indictment  contains  no  direct  gen- 
eral charge  of  practising  medicine  without 
a  license,  the  charging  part  thereof  being 
limited  to  the  specific  acts  deemed,  by  the 
state  a  violation  of  the  statute.  It  is  not  in 
the  best  form.  It  might  well  have  charged 
a  violation  of  the  statute  in  the  language 
thereof,  and  set  forth  the  acts  constituting 
such  violations  in  general  terms,  illustrated 
by  the  case  of  State  v.  Edmunds,  127  Iowa, 
333,  101  N.  W.  431,  rather  than  by  plead- 
ing the  specific  acts  constituting  the  crime. 
Parks  v.  State,  159  Ind.  211,  59  L.R.A.  190, 
64  N.  E.  862;  State  v.  Flanagan,  25  R.  I. 
369,  56  Atl.  876;  White  v.  Lapeer  Circuit 
Jmlge,  133  Mich.  93,  94  X.  W.  601.  But 
if  the  acts  so  specifically  pleaded  constitute 
a  violation  of  the  statute,  the  indictment  is 
sufficient,  though  it  does  not  charge  a  com- 
mission of  the  crime  in  general  terms.  In 
the  caption  or  introductory  part  of  the  in- 
dictment the  crime  of  which  defendant  is 
accused  is  named  or  designated  as  that  of 
"practising  medicine  without  a  license,  com- 
mitted as  follows.''  But  that  forms  no  part 
of  the  specific  charge.  State  v.  Howard, 
66  Minn.  309,  34  L.RJl.  178,  61  Am.  St. 
Rep.  403,  68  X.  W.  1096.  And,  as  just 
stated,  if  the  facts  which  follow  in  the 
formal  charging  part  of  the  indictment  show 
a  violation  of  the  law,  it  is  sufficient.  2 
Dunneirs  Dig.  4360,  4362.  State  v.  Xelson, 
79  Minn.  388,  82  X.  W.  650,  is  not  in  point. 
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There  was  no  direct  charge  of  any  kind  in 
the  indictment  there  before  the  court. 

2.  The  evidence,  which  is  without  seri- 
ous conflict,  discloses  the  following  facts: 
Defendant  is  not  a  licensed  physician  and 
surgeon.  She  is  a  chiropractor,  and  for 
the  past  few  years  has  been  engaged  at  Min- 
neapolis, her  place  of  residence,  in  the  prac- 
tice of  what  has  come  to  be  well  known  as 
the  chiropractic  system  of  healing  human 
diseases  and  alleviating  human  ailments. 
Webster's  New  Int.  Diet.  386 ;  Nelson's  Enc. ; 
Words  &  Phrases,  2d  Series,  684.  Some 
time  prior  to  the  date  charged  in  the  indict- 
ment she  advertised  that  she  would  be  -at 
Granite  Falls  on  a  given  date,  to  remain 
for  a  period  of  three  days,  for  the  purpose 
of  extending  relief  to  those  who  might  ap- 
ply to  her.  She  held  herself  out  as  Dr. 
B.  Elizabeth  Rolph,  and  posters  were  dis- 
tributed announcing  her  coming.  Cards 
with  her  name  as  just  stated  were  placed 
on  the  door  of  her  rooms  at  the  hotel,  where 
she  received  patients.  She  was  accompa- 
nied b}'  a  nurse,  who  assisted  in  tiie  exami- 
nation of-  persons  applying  for  help,  and  .in 
the  administration  of  the  treatment  given 
thepi.  They  shared  equally  in  the  profits. 
The  person  named  in  the  indictment,  and 
who  was  treated  by  defendant,  had  been 
in  ill  health  for  a  long  time,  and  she  ap- 
plied to  defendant  for  relief  at  the  time 
and  place  stated  in  the  indictment.  She 
was  received  as  a  patient,  and  an  examina- 
tion and  diagnosis  made  by  defendant,  as- 
sisted by  the  nurse,  disclosed  an  abdominal 
tumor,  and  for  this  defendant  recommend- 
ed an  operation  by  some  competent  surgeon. 
Defendant  did  not  attempt  to  treat  that  con- 
dition. But  at  the  same  time  and  oectution 
she  did  apply  to  the  patient  the  iisual  chiro- 
practice  treatment,  and  at  the  conclusion 
of  all  a  fee  of  .$2  was  charged,  which  the 
patient  paid.  Some  little  question  arises  at 
this  point  as  to  whether  the  fee  was  paid 
for  the  preliminary  examination  or  diagno- 
sis, or  for  the  treatment.  But  the  dispute 
is  not  of  serious  moment.  The  examination 
and  treatment  constitute  one'  transaction, 
and  whether  the  fee  was  exacted  for  the 
treatment,  excluding  the  diagnosis,  was  a 
fair  question  of  fact.  The  trial  court  held 
it  to  be  immaterial.  The  patient  later  sub- 
mitted to  an  operation  at  the  hands  of  a 
surgeon.  The  evidence  also  shows  that  on 
this  occasion  of  her  visit  to  Granite  Falls 
d«f  end-ant  administered  the  chiropractic 
treatment  to  other  patients  who  applied 
therefor,  the  same  fee  being  charged  and 
paid  by  each.  ()f  this  there  is  no  dispute, 
though  it  is  important  only  as  disdoning 
that  the  examination  of  the  particular  pa- 


tient with  the  advice  of  an  operation  was 
not  an  isolated  transaction  or  a  neighborly 
act.  Defendant  held  herself  out  as  a  doc- 
tor, and  the  examinations  made  by  her  were 
for  the  purpose  of  discovering  any  disease 
or  ailment  from  which  patients  might  l)c 
suffering,  and  of  treating  the  same  if  with- 
in the  scope  of  her  practice  as  a  chiroprac- 
tor. 

The  evidence  in  our  view  of  the  case  clear- 
ly justified  the  jury  in  finding  the  facts  sub- 
stantially as  charged  in  the  indictment,  and 
thereon  in  concluding  that  defendant  wa> 
practising  medicine  within  the  meaning  and 
in  violation  of  our  statutes.  State  v.  Ored- 
son,  96  Minn.  509,  105  N.  W.  188;  Whit- 
lock  V.  Com.  89  Va.  337,  16  S.  E.  893:  Antic 
V.  State,  6  Tex.  App.  202.  The  science  of 
diagnosing  human  diseases  and  human  ail- 
ments has  come  to  be  a  distinct  branch  or 
department  of  the  medical  profession:  the 
diagnostician  limiting  his  efforts  to  a  dis- 
co verv  of  the  disease  or  ailment  from  which 
a  patient  may  be  suffering,  its  character 
and  location,  leaving  the  treatment  thereof 
to  some  other  physician  or  surgeon.  This 
is  a  matter  of  common  knowledge.  And  it 
requires  no  discussion  or  argument  to 
demonstrate  that  the  physician  who  thus 
applies  his  learning  and  energies  is  per- 
forming a  highly  important  duty  of  the 
profession,  and  is  engaged  in  the  practice 
thereof,  though  he  prescribes  no  drug  and 
administers  no  specific  treatment.  If  a 
physician  so  limiting  his  services  is  prac- 
tising medicine,  of  which  there  can  be  no 
doubt,  then  in  the  case  at  bar  the  question 
whether  defendant,  in  diagnosing  the  ail- 
ment of  the  person  named  in  the  indictment, 
was  likewise  engaged,  was  at  least  a  ques- 
tion for  the  jury.  The  evidence  supports 
the  verdict. 

We  do  not  stop  to  inquire  into  the  ques- 
tion whether  a  practice  of  the  chiropractic 
system  of  healing,  unaccompanied  with  acts 
of  diagnosis  like  those  here  shown,  would 
constitute  a  violation  of  the  statute.  The 
question  is  not  involved.  Tlie  system  is  well 
known  to  the  courts,  and  there  are  numer- 
ous adjudications  thereon.  Com.  v.  Zim- 
merman, 221  Mass.  184,  108  N.  E.  893,  Ann. 
Cas.  1916A,  858;  Medical  Examiners  v. 
Freenor,  47  Utah,  430.  154  Pac.  941,  Ann. 
Cas.  1917E,  1156;  Swarta  v.  Siveny.  35  K. 
I.  1,  85  Atl.  33;  State  v.  Johnson,  84  Kan. 
411,  41  L.R.A.(N.S.)  530,  114  Pac.  390; 
State  v.  Gallagher,  101  Ark.  593,  38  L.R.A. 
(N.S.)  328.  143  S.  W.  98,  and  other  cases 
cited  in  note  in  L.R.A.1917C,  823. 

The  record  presents  no  reversible  error* 

Order  affirmed. 
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FIRST  NATIONAL  BANK  OF  DALTON, 
OHIO,  Pff.  in  Err., 

V. 

WILLIAM  L.  CUMMINGS. 

(—  Okla.  —,  171  Pac.  862.) 

Bills  and  notes  —  Indorsement  of  guar- 
anty *-  effect. 

When  a  payee  of  a  negotiable  promissory 
note  transfers  it  by  indorsing  thereon,  "For 
value  received  I  hereby  guarantee  payment 
of  the  within  at  maturity,  or  any  time 
thereafter,  with  interest  at  the  rate  of  8 
per  cent  per  annum  until  paid,  waiving  de- 
mand, notice  of  nonpayment,  and  protest," 
the  purchaser  is  an  indorsee  within  the  rule 
protecting  an  innocent  purchaser  of  sucli 
paper  in  due  course  for  value,  and  before 
maturity,  against  defenses  good  between  the 
original  parties. 
For  other  oases,  see  Bills  and  Notes,  V,b,  1, 

in  Dig.  1-52  N.  8. 

(March  26,  1918.) 

IpRROR  to  the  District  Court  for  Major 
J  County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.     Reversed. 

The  facts  are  stated  in  the  Commission* 
er's  opinion. 

Messrs.  C.  B.  Wood  and  D.  H.  Bennian 
for  plaintiff  in  error. 

^Tr.  Harry  Randal,  for  defendant  in 
error : 

Defendant  had  a  right  to  refuse  payment 
and  set  up  a  breach  of  guaranty  when  sued 
on  the  note. 

Voris  V.  Hall,  Case  No.  8448,  not  yet  re- 
ported. 

Tliere  was  a  full  and  complete  contract 
of  guaranty  written  on  the  )3ack  of  this 
note  in  question. 

Ireland  v.  Floyd,  42  Okla.  609,  L.R.A. 
19]  5C,  661,  142  Pac.  401. 

Collier,  C,  filed  the  following  opinion: 
This  is  an  action  brought  by  the  plain- 
tiff   in    error,    hereinafter   styled    plaintiff, 

Headnote  by  Collier,  O. 


Note.  —  The  transfer  of  title  to  a  note  by 
indorsement  in  form  of  guaranty  is  the  sub- 
ject of  the  notes  to  Dunham  v.  Peterson,  36 
L.R.A.  232:  McNarv  v.  Farmers'  Nat.  Bank, 
41  L.R.A.(N.S.)  1009;  and  Ireland  v.  Floyd, 
L,R.A.1915C,  601.  The  latter  note  is  quoted 
in  the  opinion  in  First  Nat.  Bank  v.  Cum- 
min os,  whteh  overrules  the  decision  in  Ire- 
land V.  Floyd,  to  which  that  note  is  ap- 
pended. For  later  cases,  see  Mangold  &,  G. 
Bank  v.  Utterback,  L.R.A.1917B,  364,  and 
National  Bank  v.  Bossemeyer,  L.R.A.1917E, 
374. 


against  the  defendant  in  error,  hereinafter 
styled  defendant,  and  other  persons  who 
were  not  served,  to  recover  upon  a  promis- 
sory note,  which  said  note,  and  the  indorse- 
ment thereon,  are  as  follows,  to  wit: 

1400.  T<^o,  Oklahoma,  November  25,  1000. 
June  7,  3911,  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to 
pay  to  Clyde  E.  Rudy  or  order  four  hun- 
dred and  no/100  at  the  Cleo  State  Bank, 
with  interest  at  8  per  cent  per  annum,  in- 
terest payable  annually  from  date. 

Oscar  G.  Peck. 

William  L.  Cummings. 

D.  C.  Cox. 

Dan  Robison. 

H.  O.  Shroyer. 

Notary  indorsement  on  face  of  note: 
"Protested  for  nonpayment,  June  10,  1911, 
J.  E.  Green,  N.  -P.  $2.00  $402.00  $402.00." 

Indorsement  on  back  of  said  note: 
For  value  received  I  hereby  guarantee 
payment  of  the  within  at  maturity,  or  any 
time  thereafter,  with  interest  at  the  rate 
of  8  per  cent  per  annum  until  paid,  waiving 
demand,  notice  of  nonpayment,  and  protest. 

[Signed]  Clyde  E.  Rudy. 

The  issues  were  tried  between  the  plain- 
tiff and  defendant.  The  defendant,  Cum- 
mings, filed  an  amended  answer  in  which 
he  admitted  the  execution  of  the  note  sued 
upon,  but  alleged  that  tlie  note  was  secured 
by  fraud  and  false  representations.  He  also 
alleged  that  the  note  was  given  in  part  pay- 
ment for  a  stallion  jointly  purchased  by  a 
number  of  persons,  and  that  it  was  agreed 
between  the  purchasers  and  the  agent  of  the 
seller  that  each  of  the  purchasers  should  give 
his  separate  note  for  his  separate  share 
in  the  enterprise,  and  that  each  should  be 
liable  for  his  own  share  only;  that  the  note 
sued  on  was  procured  by  an  agent  of  the 
payee  by  coming  to  his  house,  lit  up  by  a 
smoky  old  lantern,  misrepresenting  the  con- 
tents of  the  note,  reading  the  same  incor- 
rectly, and  that,  by  reason  of  failing  eye- 
sight and  the  smoky  old  lantern,  defendant 
could  not  see  to  read  the  note.  A  faiUire  of 
guaranty  in  the  sale  of  the  stallion  was  also 
alleged,  and  evidence  admitted  tending  to 
prove  a  breach  of  warranty  in  the  sale  ot 
the  stallion,  for  which  the  note  sued  upon 
was  given.  The  plaintiff  replied  and  de- 
nied all  the  material  allegations  contained 
in  the  amended  answer  of  the  defendant. 
The  note  was  introduced  in  evidence,  and 
there  was  evidence  that  the  bank  purchased 
the  note  in  good  faith,  in  due  course  of 
business,  for  value,  before  maturity.  Un- 
der the  view  we  take  of  the  case,  we  deem 
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at  unnecessary  to  set  up  the  evidence  of  the 
<lefendant  tending  to  support  any  of  the 
equities  set  up  by  him  in  hb  amended  an- 
awer. 

Among  other  instructions,  the  court  in- 
structed the  jury:  "No  8.  The  jury  is  fur- 
ther instructed  that  the  note  in  suit  is  non- 
negotiable,  and  that  the  plaintiff  in  this  case 
took  the  note  in  suit  from  Clyde  £.  Rudy 
subject  to  all  the  equities  and  defenses 
against  it  in  favor  of  the  defendant  thaL 
the  defendant  would  have  had  if  the  note 
had  remained  in  the  hands  of  the  said 
Rudy,  and  the  fact  that  the  note  is  non- 
negotiable  was  notice  to  the  plaintiff  of  such 
equities  and  defenses." 

The  defendant  insists  that  the  indorse- 
ment on  the  back  of  the  note,  "For  value  re- 
'  oeived,  I  hereby  guarantee  payment  of  the 
within  at  maturity,  or  at  any  time  there- 
after, with  interest  at  the  rate  of  8  per  cent 
per  annum  until  paid,  waiving  denuind,  no- 
tice of  nonpayment,  and  protest,'*  is  not 
such  an  indorsement  as  to  shut  out  the  equi- 
ties of  the  original  makers  of  the  note. 

If  the  note  was  non-negotiable,  then  it 
was  subject  in  the  hands  of  the  plaintiff  to 
the  equities  of  the  maker  against  the  origi- 
nal payee,  and  such  equities  were  a  defense 
to  this  action.  On  the  other  hand,  if  the 
note  was  negotiable,  and  plaintiff  acquired 
the  same  in  good  faith,  in  due  course  of  busi- 
ness, for  value,  before  maturity,  and  with- 
out notice  of  the  equities  of  the  defendant, 
the  defendant  could  not  avail  himself  in 
this  action  of  the  defenses  attempted  to  be 
interposed  by  his  amended  answer.  It  there- 
fore follows  that  the  controlling  question 
in  the  instant  case  is  as  to  the  negotiability 
of  the  note  sued  upon.  The  authorities  are 
not  in  harmony  upon  this  question. 

In  McNary  v.  Farmers'  Nat.  Bank,  33 
Okla.  1,  41  L.R.A.(N.S.)  1000,  124  Pac.  286, 
Ann.  Cas.  1914B,  248,  it  is  held:  "An  in- 
dorsement on  the  back  of  a  non-negotiable 
promissory  note,  which  reads:  *For  value 
received  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time 

thereafter,  with  interest  at  the  rate  of 

per  cent  per  anniun  until  paid,  waiving  de- 
mand, notice  of  nonpayment,  and  protest,  as 
collateral,' — signed  by  the  payee,  is  sufficient 
to  pass  the  title  to  the  paper." 

In  the  opinion  in  said  case  is  the  follow- 
ing from  the  opinion  in  Robinson  v.  Lair, 
31  Iowa,  9:  "It  is  insisted  that  the  writing 
on  the  back  of  the  note,  as  follows:  'For 
value  received  we  guarantee  the  payment 
of  the  within  note,  and  hereby  waive  de- 
mand, and  notice  of  nonpayment,' — does  not 
amount  to  an  indorsement  of  the  note,  and 
does  not  express  an  intention  to  convey  the 
title  from  payees  to  plaintiff.  We  confess 
ourselves  unable  to  give  effect  to  the  contract 


of  guaranty  of  payment  and  waiver  of  de- 
mand and  notice,  if  the  payees  still  intend 
to  retain  the  title.  The  writing  simply  con- 
stitutes an  indorsement,  with  an  enlarged 
liabilitv." 

In  the  case  of  Kellogg  v.  Douglas  County 
Bank,  58  Kan.  43,  62  Am.  St.  Rep.  596, 
48  Pac.  587,  the  indorsement  reads:  "For 
value  received  we  hereby  guarantee  pay- 
ment of  within  note  at  maturity,  waiving 
demand,  protest,  and  notice  of  protest.'' 

The  court  in  said  case  said:  "The  in- 
dorsement to  the  Chemical  National  Bank 
was  sufficient.  It  was  placed  on  the  back 
of  the  note,  and,  while  it  was  a  guaranty 
of  payment,  it  was  also  an  indorsement  of 
the  note.  The  guaranty  itself  wonld  be 
senseless  and  wholly  inoperative,  unless  the 
note  was  transferred  by  the  payee  to  a  third 
party.  Such  indorsements  are  not  at  all 
uncommon.  .  .  .  This  was  both  a  guar- 
anty and  an  indorsement,  which  passed  a 
full  title  to  the  note," 

Section  4682,  Revised  Laws,  reads:  "In 
the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  of  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other 
defense  now  allowed;  but  this  section  shall 
not  apply  to  negotiable  bonds,  promissory 
notes,  or  bills  of  exchange,  transferred  in 
good  faith  and  upon  good  consideration,  be- 
fore due." 

In  Maddox  v.  Duncan,  143  Mo.  613,  41 
L.R.A.  581,  65  Am.  St.  Rep.  678,  45  S.  W. 
688,  it  is  held:  "One  who  writes  on  the 
back  of  a  note  an  assignment  with  a  guar- 
anty of  payment  is  an  indorser." 

In  the  note  of  L.R.A.1915C,  661,  to  the 
case  of  Ireland  ▼.  Floyd,  42  Okla.  609,  142 
Pac.  401,  we  find:  "As  said  in  Hendrick 
V.  Bauhard  Bros.  138  Ga.  473,  43  L.R.A. 
(N.S.)  1028,  75  S.  E.  588,  Ann.  Cas.  1913D, 
688:  'On  the  subject  of  indorsements  like 
the  one  here  involved,  there  are  two  con- 
flicting lines  of  authority.  On  the  one 
hand  it  has  been  held  by  the  Supreme  Court 
of  United  States  and  some  inferior  Federal 
courts  and  by  the  courts  of  two  or  three 
states,  that  an  entry  of  a  guaranty  followed 
by  the  signature  of  the  payee  on  the  back 
of  a  note  payable  to  order  does  not  amount 
to  such  an  indorsement  as  to  carry  title 
and  cut  off  defenses  existing  against  the 
payee.  .  .  .  The  reasoning  on  which 
this  class  of  cases  is  ba^ed  is  that  the  in- 
dorsement is  not  in  blank,  but  is  filled  up; 
that  it  expresses  fully  the  contract,  and  can 
raise  no  implication  of  another.  Opposed 
to  this  view  are  the  decisions  in  a  very 
large  number  of  states.  Numerically,  the 
latter  class  of  decisions  greatly  preponder- 
ates, and  we  think  the  reasoning  on  which 
they  are  based  is  sounder  than  that  con- 
tained in  the  class  first  mentioned.'     And, 
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accordingly,  it  is  held  in  thid  case  that  an 
indorsement,  *For  value  received  we  hereby 
M'arrant  the  makers  of  this  note  financially 
good  on  execution/  written  and  signed  by  the 
pa^'ees  on  the  back  of  a  promissory  note  pay- 
able to  order,  which  they  Iiave  negotiated 
and  delivered  for  value,  is  sufficient  to  trans- 
fer title  to  the  note;  and  if  made  before 
maturity  to  a  bona  fide  purchaser,  without 
notice  of  any  defense,  he  will  be  protected 
from  all  defenses  which  the  maker  may 
have,  except  those  expressly  allowed  by 
statute." 

Tn  Dunham  v.  Peterson,  5  N.  D.  414,  38 
L.K.A.  232,  57  Am.  St.  Rep.  556,  67  N. 
W.  203,  it  is  held:  "When  the  payee  of  a 
negotiable  promissory  note  transfers  it  by 
indorsing  thereon  a  guaranty  of  payment, 
the  purchaser  is  an  indorsee,  within  the  rule 
protecting  an  innocent  purchaser  of  such 
paper  for  value,  and  before  maturity, 
against  defenses  good  between  the  original 
parties." 

In  said  case  of  Dunham  v.  Peterson,  su- 
pra, the  authorities  pro  and  con  upon  the 
question  of  the  negotiability  of  a  promis- 
sory note  which  has  been  indorsed  as  the 
note  upon  which  this  action  is  predicated 
are  gatliered  in  the  note  to  said  case,  to 
which  reference  is  made. 

In  Kellogg  V.  Douglas  County  Bank,  58 
Kan.  43,  62  Am.  St.  Rep.  596,  48  Pac.  587, 
it  18  held:  '*An  indorsement  made  on  the 
back  of  a  promissory  note  in  the  follow- 
ing language:  'For  value  received  we  here- 
by guarantee  payment  of  within  note' at 
maturity,  waiving  demand,  protest,  and  no- 
tice of  protest,'  signed  by  the  payee  of  the 
note,  is  a  commercial  indorsement  as  well  as 
a  ;»uarauty  of  payment,  and,  the  note  being 
negotiable  in  form,  is  sufficient  to  pass  a 
valid  title  to  the  paper  and  protect  an  in- 
nocent purchaser  thereof." 

In  Mangold  &  G.  Bank  v.  Utter  back,  — » 
Okla.  —,  L.R.A.1917B,  364,  160  Pac.  713, 
it  is  held:  "AVlien  the  payee  of  a  negotia- 
ble promissory  note  transfers  it  by  indorsing 
thereon,  'Payment  guaranteed.  Protest 
waived,' — the  purchaser  is  an  'indorsee,' 
within  the  rule  protecting  an  innocent  pur- 
chaser of  such  paper  for  value  and  before 
maturity  against  defenses  good  between  the 
original  parties." 

In  said  last-named  case  Commissioner 
Mathews,  in  a  well-considered  opinion,  cites 
many  authorities  upon  the  question  at  bar, 
and  holds  that  tlie  case  of  Ireland  v.  Flovd, 
snpra,  that  holds:  "The  words,  'For  value 
received  I  hereby  guarantee  payment  of  the 
within  note,  and  waive  demand  and  notice 
of  protest  on  same  when  due,'  written  on  the 
baek  of  a  note  by  the  payee,  do  not  consti- 
tute an  indorsement  and  transfer  in  due 
course,  but  constitute  a  mere  guaranty  of 


payment.  And  the  maker  of  such  note  is 
entitled  to  make  the  same  defenses  against 
same  in  the  hands  of  the  holder  under  audi 
guaranty  that  he  would  he  entitled  to  make 
if  it  were  in  the  hands  of  the  original 
payee," 

— is  not  the  law,  and  indirectly  overrules 
said  case  of  Ireland  v.  Floyd,  supra. 

While  the  holding  in  Ireland  v.  Floyd, 
supra,  is  supported  by  a  respectable  line  ol 
authorities,  we  think  the  weight  of  author- 
ity and  the  best-reasoned  cases  are  against 
the  holding  in  said  case;  besides,  regardless 
of  what  may  have  been  held  in  other  juris- 
dictions, the  weight  of  authority  in  Una. 
jurisdiction  (McNary  v.  Farmers'  Nat. 
Bank,  33  Okla.  1,  41  L.R.A.(N.S.)  1009, 
124  Pac.  286,  Ann.  Cas.  1914B,  248,  and 
Mangold  &  G.  Bank  v.  Utterback,  supra) 
is  that,  under  the  indorsement  of  the  note 
here  sued  upon,  the  note  was  a  negotiable 
note  and  the  defense  attempted  to  be  inter- 
posed by  the  defendant  could  not  legally 
defeat  a  recovery  by  the  plaintiff,  and  the 
court  committed  reversible  error  in  giving 
said  instruction  No.  8,  which  instructed  the 
jury  that  the  note  was  non -negotiable,  and 
the  defendant  entitled  to  interpose  his  equi- 
ties against  a  recovery  thereon.  The  de- 
fendant not  having  interposed  any  legal 
defense  to  the  action,  the  plaintiff  was  en- 
titled to  judgment  upon  the  note  sued  upon. 
The  case  of  Ireland  v.  Floyd,  supra,  is  here- 
by expressly  overruled. 

This  cause  is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  set  aside 
the  judgment  rendered  in  favor  of  the  de- 
fendant, and  to  grant  a  new  trial. 

Per  Curiam: 
Adopted  in  whole. 


WEST     VIRGINIA     COURT     OP    AP- 

PEAIiS. 

S.  D.  WYATT,  Plff.  in  Err., 

V. 

ARTHUR  GRIDELLA. 

(— ,W.  Va.  — ,  95  S.  E.  956.  Ji 

Malicious     proseoutton  —  elements     of 
liability. 

1.  In  a  civil  action  for  malicious  prosecu- 
tion upon  a  criminal  eliargc  before  a  justice 

Headnotes  by  Rrrz,  J. 


Note.  —  The  question  as  to  when  is  an 
action  suflicicntly  at  an  end  to  support  a 
suit  for  malicious  prosecution  is  discussed 
in  the  notes  to  Graves  v.  Scott,  2  L.R.A. 
(N.S.)  927,  and  Wilkerson  v.  Wilkerson, 
39  L.R.A. (N.S.)    1215;  and  see  later  cases. 


L.R.A.1918D. 


n(»2 


WKS'l  VIROINIA  COURT  OF  APPEALS. 


of  the  peace,  in  order  for  the  plaintiflf  to  re- 
cover* it  must  be  shown  that  the  defendant 
was  the  proximate  and  efficient  cause   of 
such  prosecution, 
/'or  other  cases,  see  Malicious  Prosecution, 

1.  in  Dig,  1-52  N.  8. 

Same  —  termination  off  prosecution.        | 

2.  In  a  suit  for  malicious  prosecution  t 
upon  a  warrant  issued  bv  a  justice  of  the 
peace,  in  order  for  the  plaintiif  to  recover, 
it  must  be  made  to  appear  that  the  criminal 
proceeding  has  been  terminated,  either  by 
the  trial  and  acquittal  of  the  defendant 
therein,  or  by  the  dismissal  of  the  warrant 
by  the  justice  for  want  of  prosecution,  or 
for  some  other  reason. 

For  other  ca^cs,  see  Malicious  Prosecutiont 
III.  in  Dig.  1''52  A'.  8. 

(April  23.  1918.) 

1^  RROR  to  the  Circuit  Court  for  McDowell 
J  County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  malicious  prose- 
i-ution.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
•    Messrs.  C.  C.  Payne,  S.  M.  B.  Coallin|c» 
liitz   A   Harman,    Sandera   &   Crockett, 
and  A.  G.  Fox,  for  plaintiff  in  error: 

But  little  evidence  is  required  to  prove 
want  of  probable  cause,  and  while  the  bur- 
den is  on  the  plaintiff  to  prove  want  of  prob- 
able cause,  it  is  a  negative  proposition  and 
slight  proof  is  required. 
.    Vinal  ▼.  Core,  18  W.  Va,  1, 

Messrs.  Anderson,  Strother,  Hughes, 
&  Cord  and  Chapman,  Peery,  &  Bu* 
clianan,  for  defendant  in  error: 

It  is  an  essential  element  of  an  action 
for  malicious  prosecution  to  show  that  such 
prosecution  was  instigated  or  procured  by 
the  defendant. 

Vinal  V.  Core,  18  W.  Va.  1. 

It  was  necessary  for  the  plaintiff  to  show 
that  the  prosecution  had  been  set  on  foot 
and  conducted  to  its  termination,  and  had 
ended  in  the  final  discharge  of  the  plaintiff 
bv  the  justice. 
'  Ibid. 

Plaintiff  having  failed  to  establish  the 
elements  necessary  to  an  action  for  ma- 
licious prosecution,  a  verdict  by.  a  jury  in 
favor  of  the  plaintiff  upon  such  evidence 
could  not  be  sustained,  and  it  was  there- 
fore the  duty  of  the  court  to  instruct  the 
jury  to  find  for  the  defendant. 

Diddle  v.  Continental  Casualty  Co.  65.  W. 
Va.  170,  22  L.R.A.(X.S.)  779,  63  S.  E.  962. 


Ritas,  J.,  delivered  the  opinion  of  tho 
court: 

This  is  a  suit  to  recover  damages  for  an 
alleged  malicious  prosecution  of  the  plain- 
tiff upon  a  warrant  charging  him  with  lar- 
ceny. Upon  the  trial  in  the  circuit  court  it 
was  shown  that  a  warrant  had  been  issued 
by  a  justice  of  the  peace  of  McDowell  county, 
charging  the  plaintiff  with  the  larceny  of  a 
quantity  of  dynamite  belonging  to  the  de- 
fendant, of  the  value  of  $18;  that  the  plain- 
tiff had  been  arrested  upon  this  warrant 
and  placed  in  jail,  where  he  was  held  for 
a  few  hours,  and  by  the  constable  released. 
He  subsequently  appeared  before  the  jus- 
tice of  the  peace  who  issued  the  warrant, 
but  no  trial  was  had  thereon;  in  fact,  no 
proceedings  whatever  were  had  in  regard 
thereto.  He  says  that  he  has  been  living 
in  the  county  ever  since  the  warrant  was 
issued,  and  that  he  has  never  been  arrested 
again  thereon,  not  does  it  appear  that  the 
warrant  has  ever  been  dismissed  or  disposed 
of  before  the  justice  of  the  peace.  The  war- 
rant itself  has  been  lost,  and  could  not  be 
introduced  in  evidence.  An  attempt  was 
made  to  show  that  the  warrant  was  issued 
upon  information  furnished  by  the  defend- 
ant. The  constable  who  executed  it  testifies 
that  he  thinks  the  warrant  showed  upon 
whose  information  it  was  issued,  and  that, 
as  well  as  he  can  remember,  it  was  upon 
tho  complaint  of  the  defendant.  The  plain- 
tiff testifies  that  the  constable  read  the 
warrant  to  him;  that  he  could  not  read 
himself;  and  that  it  contained  the  name  of 
the  defendant,  but  it  is  not  quite  clear  from 
his  testimony  in  just  what  connection  the 
defendant's  name  was  used  in  the  warrant. 
The  plaintiff  further  testifies  that  he  was 
not  guilty  of  the  charge  against  him,  and 
introduced  some  evidence  tending  to  show 
that  he  is  a  man  of  good  reputation.  Upon 
this  showing  the  court  below  excluded  the 
plaintiff's  evidence  and  directed  a  verdict 
for  the  defendant,  for  the  reason  that  tho 
evidence  did  not  sufficiently  connect  the  de- 
fendant with  the  issuance  of  the  warrant, 
and  for  the  further  reason  that  the  evidence 
did  not  show  that  the  criminal  charge 
against  the  plaintiff  had  ever  been  dis- 
posed of. 

It  is  fundamental  that,  in  order  to  main- 
tain a  suit  of  this  character,  it  must  be 
made  to  appear  in  some  way  that  the  de- 
fendant instigated  or  set  on  foot  the  alleged 
malicious  prosecution.  Vinal  v.  Core,  18 
W.  Va.  1;   18  R.  C.  L.  17,  etc.;  26  Cyc.  17. 


White  V.  International  Text-Book  Co.  42 
L.R.A.(N.S.)  346;  Levering  v.  National 
Bank,    43    L.R.A.(N.S.)     611;    Waters    v. 


As  to  effect  of  release  without  prosecu- 
tion to  create  a  presumption  of  want  of 
probable  cause,  see  notes  to  Bekkeland  v. 


Winn,  L.R.A.1915A,  601;  and  Virtue  v.  |  Lyons,  64  L.R.A.  486;  National  Life  k 
Creamery  Package  Mfg.  Co.  L.R.A.1915B,  Acci.  Ins.  Co.  v.  Gibson,  12  L.R.A.<N.8.) 
1170.  I  717;  and  Snide  v.  Smith,  post,  1137. 
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Does  the  evidence  in  this  case  show  that  the 
•defendant  was  the  responsible  cause  of  the 
prosecution?  The  only  testimony  in  any 
^^ise  tending  to  connect  him  therewith  is 
the  testimony  of  the  constable  that  his  recol- 
lection is  that  the  warrant  showed  that  it 
\va<?  issued  upon  the  information  of  the  de- 
fendant, and  the  plaintifTs  statement  that 
when  the  constable  read  the  warrant  to  him 
it  contained  the  defendant's  name.  The  con- 
stable's testimony  is  vague  and  inconclu- 
sive, and  the  plaintiff's  statement  upon  this 
<luestion  is  only  hearsay  of  a  very  unsatis- 
factory and  uncertain  character.  It  is 
shown  that  the  warrant  itself  is  lost.  If 
it  was  issued  upon  the  complaint  of  any- 
one, such  complaint  is  not  produced  and 
offered  in  evidence,  nor  is  its  absence  ac- 
counted for.  The  justice  of  the  peace  who 
issued  the  warrant  was  present  as  a  wit- 
ness in  court,  and  it  is  not  shown  by  him, 
or  attempted  to  be  shown  by  him,  at  whose 
instance  he  issued  the  warrant.  The  jus- 
tice's docket  was  present  in  court,  and  it 
may  be  assumed  that  it  would  have  shown 
this  essential  fact  if  it  had  been  introduced, 
Imt  it  was  not  introduced  in  evidence.  In 
fact,  from  a  question  asked,  which  the  court 
declined  to  allow  to  be  answered,  it  would 
appear  that  the  justice's  docket  showed  that 
the  warrant  was  issued  upon  the  complaint 
of  another  than  the  defendant.  When  we 
consider  that  the  complaint  upon  which  the 
warrant  was  issued  is  unaccounted  for;  that 
the  justice's  docket  was  not  introduced  in 
evidence;  that  the  justice  of  the  peace  was 
present  at  the  trial,  and  not  called  upon  to 
testify  in  regard  to  this  matter,  we  are  not 
surprised  that  the  learned  judge  came  to  the 
conclusion  that  the  inconclusive  and  un- 
satisfactory statements  of  the  constable 
upon  this  phase  of  the  case  were  not  sufTi- 
cient  to  Justify  submitting  the  case  to  the 
jury. 

Nor  does  it  appear  in  this  case  what  dis- 
position   has   been    made    of   the   criminal 


charge  upon  which  plaintiff  was  arrested. 
He  simply  shows  that  there  was  a  warrant 
charging  him  with  a  criminal  offense,  and 
that  he  has  never  been  tried  thereon. 
Whether  it  is  still  pending  before  the  jus- 
tice of  the  peace  does  not  appear.  It  is 
well  established  that,  in  order  to  maintain 
a  suit  of  this  character,  it  is  necessary  to 
show  that  the  criminal  prosecution  which  it 
is  alleged  was  malicious  has  been  termi- 
nated; and  by  this  we  do  not  mean  to  say 
that  it  must  be  terminated  bv  a  trial  of  the 
person  charged  with  the  offense,  but,  if  not 
terminated  in  that  way,  it  must  he  shown 
that  the  warrant  or  the  indictment  has* 
either  been  dismissed  or  finally  disposed  of. 
so  that  no  further  prosecution  can  be  had 
thereon.  It  is  uniformly  held  that  a  trial 
and  acquittal  upon  the  charge  are  a  suffi- 
cient showing  of  the  termination  of  the 
prosecution;  or  it  may  be  shown  that  the 
warrant  was  dismisHcd  for  failure  to  prose- 
cute, as  in  the  case  of  Waldron  v.  Sperry, 
53  W.  Va.  116,  44  S.  E.  283;  or  it  may 
appear  that  upon  a  trial  of  the  indictment 
the  court  directed  a  dismissal  thereof  be 
cause  of  the  insufficient  statement  therein 
of  the  alleged  offense,  as  in  the  case  oi 
Bailey  v.  Gollehon,  70  W.  Va.  322,  85  S. 
E.  556»  723.  In  the  two  cases  last  above  re- 
ferred to,  the  termination  of  the  criminal 
prosecutions  in  the  wa}'  indicated  would 
not,  perhaps,  bar  further  prosecutions  for 
the  same  offenses,  but  any  further  prosecu- 
tions upon  the  particular  warrant  and  in- 
dictment involved  in  those  cases  could  not 
be  had,  and  that  is  sufficient.  In  this  case, 
however,  it  does  not  appear  that  the  war- 
rant upon  which  the  plaintiff  was  arrested 
has  ever  been  disposed  of,  and  for  aught 
the  record  shows  the  plaintiff  may  yet  be 
arrested  thereon  and  tried  for  the  offense 
charged  therein. 

There  is  no  error  in  the  judgment  com- 
plained of,  and  the  same  is  affirmed. 


BISTRICT  OF  OOIiUMBIA  COURT  OF 

APPEALS. 

CHARLES  L.   FINNEY,  Appt., 

V. 

DISTRICT  OF  COLUMBIA. 


LILLIAN  M.  FINNEY,  Appt., 

V. 

SAME. 

(47  App.  D.  C.  48.) 

Hl^way  —  tree  space  In  sldewmlk  -* 
plan  ~  error  ~  llabllUy. 

1.  A  municipal  corporation  is  not  liable 
for  injury  to  a  pedestrian  by  a  space  left 

L.R.A.1918n. 


in  a  sidewalk  for  the  growing  of  a  tree, 
the  surface  of  which  is  lower  than  the  walk, 
if  the  space  is  part  of  a  reasonable  plan 
adopted  by  the  municipality,  although 
through  error  of  judgment  it  may  amount 
to  a  defect. 

For  other  oases,  see  Highiray^,  IV.  a,  5,  in 
Dig.  1-52  N.  8. 

Municipal  corporation  —  sidewalk  Im- 
proTenient  -•  linplle^l  plan. 

2.  A  plan  of  sidewalk  improvements  em- 
bodying unpaved  spaces  for  the  growing  of 


Note.  -«  As  to  liability  for  injury  by  de- 
fect or  obstruction  in  space  between  side- 
walk and  carriage  way,  see  the  annotation 
to  Shawnee  v.  Drake,  ante,  810. 
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trees  may  be  established  by  long-continued 
custom  to  leave  such  spaces  when  construct- 
ing the  walks. 

For  other  caaea,  see  Highway  a,  II  f.  in  Dig. 
1-52  N.  B. 

Highway   —   unsafe     sidewalk   —   tree 
8|Nice  —  liability  off  miiiilcipallty. 

3.  A  municipal  corporation  is  liable  for 
injury  to  a  pedestrian  by  the  defective  con- 
struction or  improper  maintenance  of  a 
space  left  in  a  sidewalk  for  the  growing  of 
a  tree. 

For  other  ra^rSy  see  HighiciiyBt  IV,  a.  .5,  in 
Dig.  1-62  y.  8. 

B*'idence  —  dofective  sidewalk  —  con- 
ditions elsewhere. 

4.  Upon  the  question  of  liability  of  a 
municipal  corporation  for  injury  to  a  pedes- 
trian because  of  a  defective  space  left  in  a 
sidewalk  for  growing  of  trees,  evidence  is 
not  admissible  as  to  tlie  condition  of  other 
similar  spaces. 

For  other  caaray  see  Evidence,  XI.  k,  in  Dig. 
1-52  X.  S. 

(November  12,  1917.) 

APPEALS  by  plaintiffs  from  judgments 
of  the  Supreme  Court  in  favor  of  de- 
fendant in  actions  brought  to  recover  dam- 
ages for  personal  injuries  to  the  plaint iflf 
wife  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  €.11.  Meriilat  for  appellants. 

Messrs.  C.  H.  Synio  and  R.  L.  'U'iUlanis 
for  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

Appellants,  plaintiffs  below,  huslmnd  and 
wife,  brought  these  suits  in  the  supreme 
court  of  the  District  of  Columbia  to  recover 
damages  for  pernonal  injuries  sustained  by 
plaintiff  Lillian  M.  Finney  on  one  of  the 
streets  in  the  city  of  Washington, 

It  appears  that  during  the  forenoon  of 
September  25.  1915,  at  Ninth  and  F  streets, 
Northwest,  where  the  traffic  is  very  heavy, 
plaintiff  was  transferring  from  a  Ninth 
street  car  to  an  F  street  car  when  she 
stepped  into  a  tree  space  in  the  sidewalk  and 
fell,  sustaining  the  injuries  complained  of. 
The  declaration  char«:^es  the  defendant  Dis- 
trict with  neglifrently  maintaining  the  space 
in  a  condition  unsafe  for  use  by  pedestrians. 
The  tree  space  in  question,  in  which  stood 
a  tree,  consisted  of  an  unpaved  area  about 
3  by  6  feet,  immediately  inside  of  the  curb, 
the  surface  of  which  was  from  3  to  6  inches 
beloAV  the  level  of  the  top  of  the  curb  and 
the  concrete  sidewalk.  From  a  verdict  and 
judgment  in  favor  of  defendant  this  appeal 
was  taken. 

Evidence  was  adduced  on  behalf  of  the 
District,  and  over  the  objection  of  plaintiff, 


to  the  effect  that  the  space  in  question  was 
left  in  the  sidewalk  in  pursuance  of  a  gen- 
eral plan  for  the  propagation  of  trees 
throughout  the  city.  It  was  also  shown 
that,  as  part  of  the  plan,  the  surface  of 
tree  spaces  was  left  lower  than  the  sur- 
rounding curb  and  walk  for  the  purpose  of 
conserving  moisture  to  aid  the  growth  of 
the  trees,  and  that  the  depth  of  the  spaces 
varied  according  to  the  needs  of  the  trees. 
It,  therefore,  was  urged  by  counsel  for  the 
District  that  the  creating  of  tree  spaces  be- 
ing part  of  a  general  plan,  there  could  \ye. 
no  liability  for  accidents  occurring  to  pedes- 
trians from  defects  due  to  error  of  judg- 
ment in  formulating  the  plan  so  long  as 
the  plan  adopted  was  a  reasonable  one. 
Johnson  v.  District  of  Columbia,  118  U.  S. 
19,  30  L.  ed.  75,  6  Sup.  Ct.  Rep.  923. 

We  think  no  error  was  committed  in  the 
admission  of  this  evidence;  nor  was  there 
error  in  giving  an  instruction  to  the  effect 
that  the  tree  space  was  not  part  of  the 
sidewalk,  nor  intended  to  be  used  as  such. 
It  was  clearly  established  that  it  had  been 
the  custom  for  many  years  throughout  the 
District  to  leave  space  in  the  sidewalks  in 
which  trees  were  planted.  An  established 
custom  may  ripen  into  a  plan  which  will, 
by  constant  usage,  become  as  certain,  fixed, 
and  controlling  as  if  mapped  out  by  ex- 
press official  decree.  The  existence,  how- 
ever, of  such  an  implied  plan  is  a  question 
of  fact  for  the  jury.  The  plan  consisted  of 
leaving  tree  spaces  at  regular  intervals 
along  the  sidewalk  filled,  not  to  a  uniform 
depth,  but  to  such  depth  as  would  best 
promote  the  growth  of  the  trees.  While 
the  spaces  are  not  part  of  the  sidewalk  set 
apart  for  travel  by  the  public,  they  must 
not  l>e  so  maintained  by  the  city  as  to  be 
a  menace  to  the  safety  of  pedestrians.  The 
District  owes  it  to  the  public  to  so  safe- 
guard the  spaces  as  to  prevent  accident, 
either  by  a  reasonably  safe  general  plan  of 
construction  and  maintenance,  or  by  the 
erection  of  barriers  about  the  spaces  whicli 
will  prevent  persons  using  the  sidewalk 
from  stepping  into  the  spaces  and  being 
injured.  In  a  private  action  involving  the 
improper  maintenance  and  construction  of 
a  particular  tree  space,  whatever  exemption 
the  District  may  claim  from  revision  by 
the  courts  of  the  exercise  of  judgment  and 
discretion  in  the  adoption  by  long-continued 
usage  and  custom  of  an  implied  general 
plan  for  constructing  tree  spaces  throughout 
the  District,  it  can  claim  no  such  relief  from 
liability  if  accidents  occur  as  the  result  of 
either  defective  construction  or  improper 
maintenance.  Johnston  v.  District  <A  Co- 
lumbia, supra.  The  duty  and  liability  of 
the  District  in  this  respect  was  submitted 
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to  the  jury  in  a  charge  most  favorable  to 
pJaintifT. 

Error  is  assigned  in  the  exclusion  of  the 
evidence  of  a  witness  who  had  made  meas- 
urements of  other  tree  spaces  in  the  city 
of  Washington.  The  ruling  was  correct. 
The  sole  issue  involved  was  the  condition 
of  the  space  in  question.  District  of  Colum- 
bia V.  Pierce,  44  App.  D.  C.  126.  If  it 
was  dangerous  it  could  not  be  held  to  con- 
form to  any  reasonable  plan  of  construction, 
irrespective  of  the.  condition  of  spaces  in 
other  parts  of  the  city.  If  constructed  ac- 
cording to  plan,  or  otherwise,  the  District 
could  not  avoid  liability  if  it  was  allowed 
to  become  dangerous.  If  the  plan  adopted' 
was  a  reasonable  one,  and  the  space  in 
question  conformed  to  that  plan,  the  Dis- 
trict would  not  be  liable;  but  if  the  plan  was 
not  reasonable,  or  through  neglect  the  space 
had  become  dangerous,  then  the  duty  of 
the  District  would  be  the  same  as  that  im- 
posed upon  it  with  respect  to  any  condition 
of  the  street  or  sidewalk  which  is  permitted 
to  become  a  menace  to  the  safety  of  persons 
traveling  thereon.  A  municipal  corpora- 
tion is  liable  for  personal  injuries  caused 
by  defects  in  a  lawful  obstruction  in  a 
street  caused  by  want  of  proper  supervision. 
District  of  Columbia  v.  Duryee,  29  App.  D. 
C.  327,  10  Ann.  Gas.  675. 

The  whole  issue  was  one  of  fact,  for  the 
jury  to  determine:  whether  or  not  the  plan, 
as  proved,  was  a  reasonable  one;  whether 
the  space  in  question  conformed  to  the  plan 


so  proved,  not  to  the  condition  of  certain 
spaces  in  other  parts  of  the  city;  whether 
the  space,  though  found  to  have  been  origi- 
nally constructed  according  to  a  reasonable 
plan,  had  been  permitted  by  the  neglect  of 
the  District  to  become  was^hcd  and  tramped 
out  until  it  was  in  a  dangerous  condition; 
and  whether  the  plain ti IT  was  guilty  of  con- 
tributory negligence  in  stepping  into  a 
space  not  Intended  for  use  by  pedestrian  • 
in  the  manner  she  did,  as  disclosed  by  the 
evidence.  In  the  comprehensive  charge  of 
the  court  below,  these  issues  were  all  fully 
and  fairly  submitted  to  the  jury. 

This  leads  directly  to  the  remaining  as- 
signments of  error,  which  refer  to  prayers 
ofTered  by  plaintiff  and  refused  by  the  court, 
presuming  to  define  the  duty  of  the  Dis- 
trict in  respect  of  keeping  its  streets  and 
sidewalks  in  safe  condition.  In  all  material 
respects  the  requests  were  covered  in  the 
courts*  charge.  The  prayers  were  offered 
upon  tlie  theory  that  the  tree  spaces  are  part 
of  the  sidewalk  intended  to  be  used  by  pede»- 
trians.  The  court  properly  hcM  that  the 
space  is  not  part  of  the  sidewalk,  but  did 
fully  charge  with  respect  to  the  duty  of 
the  District  in  construing  and  keeping  tlie 
spaces  in  such  condition  as  not  to  be  or 
become  dangerous  to  persons  using  the 
street  or  sidewalk.  The  charge  properly 
stated  the  law  on  this  point. 

The  trial  was  without  error,  and  the 
judgments  are  affirmed  with  costs. 


KANSAS  SVPRKME  COURT. 

ATCIITSOX,     TOPEKA.     k     SANTA     FE 
RAILWAY  COMPANY,  Appt., 

v. 

H.  WAGNER. 
(102  Kan.  817,  172  Pac.  619.) 

Carrier  —  liability  for  freight  charge. 

I.  Where  an  interstate  bill  of  lading  con- 
tains any  provision  authorizing  the  con- 
-fiignee  to  pay  the  freight,  an  implied  con- 
tract by  the  consignee  to  pay  the  freight 
charges  arises  from  his  acceptance  of  the 
delivery  of  the  goods  under  the  bill,  into 

Ilcadnotes  bv  Porter,  J. 


Note.  —  The  right  of  a  carrier  to  recover 
the  difference  between  the  rate  charged  the 
shipper  and  the  proper  rate  is  discussed  in 
the  note  to  Central  R.  Co.  v.  Mauser,  4J) 
L.R.A.(N.S.)  92;  and  ioe  later  cases,  Penn- 
sylvania R.  Co.  V.  Titus,  L.R.A.1910E, 
1127';  Emerson  v.  Central  of  Georgia  R.  Co. 
I..R.A.1916F,  120;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Stannard,  L.R.A.1917C,  1127;  and 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Greenburg, 
L.R.A.1918D,  168. 

L.RJ^.1918D,  '^ 


which  contract  there  will  be  read  the  pro- 
visions of  the  Elkins  Act  (February  in. 
1903),  requiring  payment  of  the  full 
charges  in  compliance  with  the  duly  estab- 
lished rate;  and  where  the  consignee  pays 
the  charges  demanded,  which  are  less  than 
the  established  rate,  the  carrier  may  main- 
tain an  action  against  him  for  the  unpaid 
balance  of  the  legal  charges. 
For  other  oases,  see  Carriers,  £11.  e,  in  Dig. 

i-Ji  A".  8, 

Same   —  publication   of   rates   «-   pre- 
saniption. 

2.  In  a  suit  by  a  carrier  to  recover  from 
a  consignee  the  unpaid  balance  due  for 
freight  charges,  where  it  is  admitted  that 
a  schedule  of  rates  has  been  duly  liled  with 
and  approved  by  the  Interstate  Gommeroe 
Commission,  the  presumption,  in  the  ab- 
sence of  any  Hhowing  to  the  contrary,  is 
that  the  rates  were  duly  published,  and 
not  that  the  carrier  has  violated  the  pro- 
visions of  the  Elkins  Act,  subjecting  it  to 
severe  fines  and  penalties  for  failure  to  pub- 
lish the  same. 
For  other  ca9c8y  see  Evidence,  II.  m,  in  Dig. 

1-5^  N.  8. 

(West,  J.,  dissents.) 
(April  6,  1918.) 


1100 


KANSAS  SUPREME  COURT. 


\PPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Chase  County  in 
favor  of  defendant  and  from  an  order  over- 
ruling a  motion  for  new  trial,  in  an  action 
hrougiit  to  recover  an  undercharge  of  freight 
on  a  car  of  cottonseed  cake  delivered  to  de- 
fendant.   Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   William   R.    Smith,    Owen   J. 
Wood,  and  Alfred  A.  Scott,  for  appellant : 
It  is  the  bounden  duty  of  the  carrier  to 
collect,  and  of  the  consignor  or  consignee  of 
freight  to  pay,  the   legal  charges  thereon, 
as  shown  by  the  duly  filed  tariffs  of  the  car- 
riei',    regardless    of    the    rates    or    charges 
4|uuted  or  collected  in  the  first  instance. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  158  U.  S. 
!i8,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802; 
Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
r>0  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
:150,  9  Ann.  Cas.  1075;  Armour  Packing  Co. 
V.  United  Staes,  209  U.  S.  56,  52  L.  ed 
081,  28  Sup.  Ct.  Rep.  428;  Texas  &  P.  K. 
Co.  V.  Cisco  Oil  Co.  204  U.  S.  449,  51  JL.. 
vd.  562,  27  Sup.  Ct.  Rep.  358;  Atchison,  T. 
&  S.  F.  R.  Co.  v.  Kinkade,  203  Fed.  165; 
Illinois  C.  R.  Co.  v.  Henderson  Elevator  Co. 
220  U.  S.  441,  57  L,  ed.  200,  33  Sup.  Ct. 
l?ep.  176;  Louisville  &  N.  R.  Co.  v.  Maxwell, 
237  U.  S.  94,  59  L.  ed.  853,  L.R.A.1915E, 
065,  P.U.R.1915C,  300,  35  Sup.  Ct.  Rep.  494; 
Missouri,  K.  &  T.  R.  Co.  v.  New  Era  Mill. 
(:o.  80  Kan.  141,  101  Pac.  1011;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Superior  Ref.  Co.  83 
Kan.  732,  112  Pac.  604:  Schenberger  v. 
Union  P.  R.  Co.  84  Kan.  79,  33  L.R.A. 
(N.S.)  391,  113  Pac.  433;  Atchison,  T.  &  S. 
F.  R.  Co.  v.  Stannard,  99  Kan.  720,  L.R.A. 
1917C,  1124,  162  Pac.  1176. 

The  consignee  who  accepts  the  shipment 
as  the  owner  thereof  is  liable  for  the  pay- 
ment of  the  legal  charges  thereon. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Stannard, 
supra;  New  York,  N.  H.  &  H.  R.  Co.  v. 
York  &  W.  Co.  215  Maes.  36,  102  N.  E.  367; 
Central  Ga.  R.  Co.  v.  Willingham,  8  Ga. 
App.  817,  70  8.  E.  199;  St.  Ty)uiB  South- 
western R.  Co.  V.  Gramling,  97  Ark.  353, 
133  S.  W.  1129;  Southern  R.  Co.  V.  South- 
trn  Cotton  Oil  Co.  19  Ga.  App.  453,  91  S.  E. 
876;  Central  of  Georgia  R.  Co.  v.  Birming- 
ham Sand  k  Brick  Co.  9  Ala.  App.  419,  64 
So.  202;  Baltimore  A  O.  S.  W.  R.  Co.  v. 
New  Albany  Box  k  Basket  Co.  48  Ind.  App. 
647,  94  N.  E.  906,  96  N.  E.  28;  Jelks  v. 
Philadelphia  &  R.  R.  Co.  14  Ga.  App.  96,  80 
S.  E.  216;  Union  P.  R.  Co.  v.  American 
Smelting  &  Ref.  Co.  121  C.  C.  A.  182,  202 
Fed.  720;  Pennsylvania  R.  Co.  v.  Titus,  216 
N.  Y.  17,  L.R.A.1916E,  1127,  109  N.  E.  857, 
Ann.  Cas.  1917C,  862;  Cornelius  &  Co.  v. 
Central  of  Georgia  R.  Co.  13  Ala.  App.  533, 


69  So.  331;  King  v.  Van  Slack,  193  Mich. 
105,  159  N.  W.  157. 

Messrs.  Hamer  &  Ganse  and  Charles 
JB.  Davis  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  sues  to  recover  an  under- 
charge of  freight  amounting  to  $34  on  a  car 
of  cottonseed  eake  shipped  from  Bastrop, 
Louisiana,  to  Bazaar,  KansajB,  and  delivered 
to  the  appellee,  who  was  the  consignee.  The 
agreed  statement  of  facts,  upon  which  the 
case  was  submitted  to  the  court,  is  that  the 
appellant  and  its  connecting  lines  upon 
which  the  shipment  was  handled  had  filed 
with  the  Interstate  Commerce  Commiseion 
a  schedule  of  rates,  whicli  had  been  ap- 
proved, and  which  required  the  payment  of 
$114  on  this  shipment;  that  the  ^^hargea 
actually  paid  by  the  appelle<»  were  ^0 ;  that 
the  merchandise  was  consigned,  shipper's 
order,  and  appellee  was  to  receive  it  at 
Bazaar,  freiglit  paid  by  the  consignor;  that 
he  accepted  delivery  and  at  the  request  of 
the  consignor  paid  the  $80,  which  was  the 
full  amount  of  charges  demanded  by  the  ap- 
pellant, and  remitted  the  balance  of  the  pur- 
chase price  of  the  merchandise  to  the 
consignor.  Upon  these  facts  the  court 
rendered  judgment  figainst  appellant  for 
costs  and  overruled  a  motion  for  a  new  trial. 

Two  reasons  are  suggested  by  the  appellee 
in  support  of  the  judgment.  The  first  one 
to  be  noticed  is  the  claim  that  the  appellant 
was  not  entitled  to  recover,  because  there 
was  no  allowing  that  it  had  caused  the  rate 
filed  with  the  Commission  to  be  published. 
On  the  other  hand,  the  appellant  relies 
upon  the  presumption  that  it  took  all  the 
necessary  steps  required  by  law  in  establish- 
ing the  rate.  By  the  Elkins  Act  of  February 
19,  1903  (32  Stat,  at  L.  847,  chap.  708, 
Comp.  Stat.  1916,  §  8597 ) ,  a  wilful  failure 
of  the  carrier  to  publish  the  tariff  of  rates 
and  charges  as  filed  is  made  a  misdemeanor, 
and  the  act  declares  that  upon  conviction 
'^the  corporation  offending  shall  be  subject  to 
a  fine  of  not  less  than  $1,000  nor  more  than 
$20,000  for  each  offense."  Cincinnati  ft 
T.  P.  R.  Co.  V.  Rankin,  241  U.  S.  319,  60  L. 
ed.  1022,  L.R.A.1917A,  265,  36  Sup.  Ct.  Rep. 
655,  it  was  said:  "It  cannot  be  assumed, 
merely  because  the  contrary  has  not  been 
established  by  proof,  that  an  interstate 
carrier  is  conducting  its  affairs  in  violation 
of  law."    241  U.  S.  327. 

See  also  New  York  O.  ft  H.  R.  R.  Co.  v. 
Beaham,  242  U.  6.  148,  61  L.  ed.  210,  37 
Sup.  Ct.  Rep.  43. 

We  think  the  presumption  is  one  upon 
which  the  appellant  was  entitled  to  rely  un- 
til it  was  met  by  some  evidence  to  the  con- 
trary.   Besides,  the  contention  is  technical; 


L.RJ^.1918D. 


ATCHISON,  T.  &  S.  F.  R.  CO.  v.  WAGNER. 


1107 


Ubiere  is  no  claim  that  the  facts,  if  shown, 
'would  disclose  that  the  schedule  of  rates 
had  not  been  duly  published.  In  Oregon  R. 
4c  Nav.  Co.  V.  Thisler,  90  Kan.  6,  133  Pao. 
^539,  some  countenance  was  given  to  the 
technical  rule  which  the  appellee  is  now  in- 
voking; but  there  the  cause  was  sent  back 
for  a  trial  of  the  sole  question  whether  the 
rate  had  been  duly  published.  The  effect  of 
the  presumption  that  the  railway  company 
had  not  violated  the  penal  statutes  was  not 
referred  to  in  the  opinion. 

The  principal  contention  of  the  appellee 
is  that  the  judgment  should  be  sustained, 
because  the  conRignee  is  not  primarily  liable 
for  the  freight  charges,  and  only  liecomes  li- 
able at  all  by  reason  of  his  acceptance  of  the 
shipment,  and  that  the  extent  of  his  liability 
in  this  case  was  to  pay  the  amount  demand- 
ed by  the  carrier.  There  are  a  number  of 
authorities  which  sustain  the  contention. 
The  supreme  court  of  Alabama  in  Central  of 
Georgia  R.  Co.  v.  Southern  Ferro  Concrete 
Co.  193  Ala.  1.08,  68  So.  981,  reported  with  a 
note  in  Ann.  Cas.  1916E,  376,  held  "that  the 
mere  acceptance  and  removal  of  the  goods 
by  the  consignee,  with  the  knowledge  that 
the  carrier  is  giving  up  a  lien  upon  the 
goods  for  a  stated  amount,  does  not  create 
an  obligation  on  the  part  of  the  con.sigiiee  to 
pay  the  charges  beyond  the  amount  stated," 
— citing  Hutchinson  on  Carriers,  and  Cen- 
tral R.  Co.  V.  2kIacCartney,  68  N.  J.  L.  166, 
52  Atl.  575. 

A  number  of  cases  are  cited  in  the  note 
above  referred  to,  which  are  to  the  same  ef- 
fect. In  one  of  the  cases  (Pennsylvania  R. 
Co.  V.  Titus,  156  App.  Div.  830,  142  N.  Y. 
Supp.  43)  the  reasons  stated  seem  at  first 
glance  persuasive.  We  quote  from  the  opin- 
ion: '"Of  course,  if  the  consignee  accepts 
the  goods,  with  notice  that  the  carrier  has 
a  lien  for  a  specified  amount,  thereby  de- 
priving the  carrier  of  its  lien,  he  becomes 
obligated  by  an  implied  contract  to  pay  the 
charges.  .  .  .  But  if  the  carrier  induces 
him  to  accept  the  goods  on  the  theory  that 
the  freight  charges  are  as  stated,  there  is 
no  principle  upon  which  he  thereby  becomes 
liable  to  the  carrier  for  the  difference  be- 
tM'uen  the  freight  charges  thus  paid  and 
those  which  the  carrier  by  law  was  required 
to  charge." 

These  cases  concede  the  rule  that,  gener- 
ally, the  carrier  may  look  either  to  the 
consignor  or  the  consignee  for  payment  of 
the  freight  charges,  but  draw  a  distinction 
between  a  case  where  the  consignee  accepts 
the  shipment  with  knowledge  of  the  under- 
charges (in  which  case  he  is  held  liable,  be- 
cause his  act  deprives  the  carrier  of  its  lien 
on  the  goods),  and  those  where  he  is  Induced 
to  accept  the  goods  on  the  theory  that  the 
freight  charges  are  correctly  stated  by  the 


carrier.  As  between  the  consignee  and  the 
carrier,  the  reasoning  would  appear  perfect- 
ly sound;  but  over  and  above  the  rights  of 
either  the  consignee  or  the  carrier  are  the 
rights  of  the  public,  which  require  that  all 
shippers  shall  be  treated  alike.  We  think 
the  decisions  quoted  lose  sight  of  the  policy 
of  the  Elkins  Act,  which  compels  the  carrier 
in  every  instance  to  collect  the  full  amount 
of  the  established  rate,  and  which  in  effect 
makes  the  consignee,  who  receives  the  goods, 
for  all  purposes  the  owner,  and  liable  to  the 
same  extent  as  the  consignor.  To  hold 
otherwise  would  merely  open  a  door  to 
evasion  and  unjust  discrimination.  We  may 
not  lose  sight  of  the  fact  that  the  carrier 
does  not  usually  bring  actions  of  this 
character  for  the  mere  purpose  of  collecting 
the  undercharge,  but  because  the  law  im- 
poses upon  him  a  severe  penalty  in  case  he 
fails  to  use  every  means  the  law  affords  to 
collect  the  undercharge.  In  New  York,  N. 
H.  &  H.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361,  391,  5a  L.  ed.  515, 
521,  26  Sup.  Ct.  Rep.  277,  the  present  chief 
justice  said  in  the  opinion:  "It  cannot  be 
challenged  that  the  great  purpose  of  the 
Act  to  Regulate  Commerce,  whilst  seeking 
to  prevent  unjust  and  unreasonable  rates, 
was  to  secure  equality  of  rates  as  to  all  and 
to  destroy  favoritism;  these  last  being  ac- 
complished by  requiring  the  publication  of 
tariffs  and  by  prohibiting  secret  departures 
from  such  tariffs,  and  forbidding  rebates, 
preferences,  and  all  other  forms  of  undue 
discrimination.  .  .  .  The  all-embracing 
prohibition  against  either  directly  or  in- 
directly charging  less  than  the  published 
rates  shows  that  the  purpose  of  the  statute 
was  to  make  the  prohibition  applicable  to 
every  method  of  dealing  by  a  carrier  by 
which  the  forbidden  result  could  be  brought 
about/' 

In  Armour  Packing  €o.  y.  United  6tatas, 
200  U.  S.  56,  52  L.  ed.  681,  28  Sop.  Ct.  Rep. 
428,  it  was  said  in  the  opinion :  "It  is  not 
so  much  the  particular  form  by  which  or  the 
motive  for  which  this  purpose  was  ac- 
complished, but  the  intention  was  to  pro- 
hibit any  and  all  means  that  might  be 
resorted  to  to  obtain  or  receive  concessions 
and  rebates  from  the  fixed  rates,  duly  posted 
and  published."    209  U.  S.  72. 

To  the  same  effect  see  Atchiscm,  T.  k  S.  F. 
R.  Co.  v.  Stannard  &  Co.  09  Kan.  720,  L.R.A. 
1917C,  1124,  162  Pac.  1176;  an  action,  how- 
ever, to  correct  undercharges  from  a  con- 
signor. 

The  law  is  well  settled  that,  where  the 
bill  of  lading  contains  any  provision  au- 
thorizing the  consignee  to  accept  the  goods 
and  pay  the  freight,  an  implied  contract  by 
him  to  pay  the  charges  arises  from  his  ac- 
ceptance of  the  delivery.     The  contract  is 


jc;iGniri8D. 


1108 


KANSAS  SUPREME  COURT. 


implied  "because  the  consignee  knows  that 
the  carrier  looks  to  him  for  the  charges, 
and  by  delivery  waives  his  lien  therefor  in 
the  faith  that  the  consignee  will  pay  them." 
l-nion  P.  R.  Co.  v.  American  Smelting  &  Ref. 
Co.  121  C.  C.  A.  182,  202  Fed.  720,  and  cases 
cited  in  the  opinion.  We  think  that  in  all 
interstate  shipments  the  Elkins  Act  must 
be  read  into  the  implied  contract  of  the 
consignee,  and  that  the  contract  must  be 
held  as  obligating  him  to  pay  the  full 
amount  of  the  legally  established  rate.  In 
the  case  last  cited  the  consignee  paid  less 
than  the  legal  charges.  It  was  said  in  the 
opinion:  "The  legal  presumption  is  that 
the  plaintiff  intended  to  charge,  and  the  de- 
fendant intended  to  pay,  a  legal,  and  not  an 
illegal,  amount  for  this  transportation." 
202  Fed.  722. 

In  Texas  &  P.  R.  Co,  v.  Mugg,  202  U.  S. 
242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628, 
the  syllabus  reads:  "One  obtaining  from  a 
common  carrier  transportation  of  goods 
from  one  state  to  another  at  a  rate  specified 
in  the  bill  of  lading,  less  than  the  schedule 
rates  published  and  approved  and  in  force  at 
the  tim«,  whether  he  does  or  does  not  know 
the  rate  is  less  than  schedule  rate,  is  not 
entitled  to  recover  the  goods,  or  damages 
for  their  detention,  upon  tendering  payment 
of  the  amount  specified  in  the  bill  of  lading, 
or  of  any  sum  less  than  the  published 
charges.  Whatever  may  be  the  rate  agreed 
upon,  the  carrier's  lien  on  the  goods  is, 
by  force  of  the  Interstate  Commerce  Law, 
the  amount  fixed  by  the  published  schedule 
of  rates  and  charges,  and  this  lien  can  be 
discharged,  and  the  consignee  become  en- 
titled to  the  goods,  only  by  payment  or 
tender  of  such  amount." 

The  effect  of  the  Elkins  Act  appears  to  be 
that  it  makes  the  consignee,  who  accepts 
the  shipment,  the  owner  for  all  purposes, 
and  liable  to  the  same  extent  as  the  con- 
signor. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  appellant. 

West,  J.,  dissenting: 

The  petition  alleged  that  the  freight 
charges,  which  should  have  been  legally 
collected,  based  on  a  certain  rate,  as  shown 
by  the  published  tarifTs  on  file  with  the 
Interstate  Commerce  Commission,  "and  in 
force  and  eflfect  and  controlling  as  a  legal 
rate,"  were  those  sued  for.  If  this  be 
deemed  equivalent  to  an  allegation  that  the 
posting  had  been  properly  made,  because 
otherwise  the  tariff  could  not  have  been  in 
effect  as  alleged,  it  was,  however,  met  by 
the  verified  general  denial  of  the  defendant, 
and  there  was  nothing  in  the  agreed  state- 


ment of  facts  amounting  to  an  admission 
that  the  alleged  rate  was  posted  or  in  effect. 
In  the  Thisler  Case,  90  Kan.  5,  133  Pac.  539, 
it  was  expressly  denied  that  the  rates  had 
been  filed  as  required  by  law,  and  also  ex- 
pressly denied  that  any  of  the  railroads  con- 
cerned "had  caused  any  schedules  to  be 
printed  and  copies  for  the  use  of  the  public 
posted  or  kept  accessible  to  the  public  as  re- 
quired by  law.*' 

This  denial  was  ignored  in  the  instruc- 
tions, and  the  cause  was  remanded  upon  the 
sole  question  as  to  whether  or  not  the  rate 
sought  to  be  recovered  was  legally  in  force. 

There  is  nothing  in  the  cited  Rankin  Case 
inconsistent  with  the  Thisler  decision.  Ran- 
kin had  signed  a  bill  of  lading  which  recited 
that  lawful  alternate  rates  based  on  specific- 
values  were  offered,  and  the  court  said 
(241  U.  S.  327,  60  L.  ed.  1022,  L.RA.1917A. 
265,  36  Sup.  Ct.  Rep.  558):  "And  as  no 
interstate  rates  are  lawful  unless  duly  filed 
with  the  Commission,  it  may  become  neces- 
sary for  the  carrier  to  prove*  its  schedules 
in  order  to  make  out  the  requisite  choice. 
But  where  a  bill  of  lading,  signed  by  both 
parties,  recites  that  lawful  alternate  rates 
based  on  specified  values  were  offered,  such 
recitals  constitute  admissions  by  the  shipper 
and  sufficient  prima  facie  evidence  of  choice.. 
If  in  such  a  case  the  shipper  wishes  to  con- 
tradict his  own  admissions,  the  burden  of 
proof  is  upon  him." 

It  was  further  observed  that  the  bill  of 
lading  contained  "the  conspicuous  provisions 
concerning  published  rates,  tariff  regula- 
tions. .  ,  ."  p.  328.  The  state  court  had 
given  no  force  to  this  bill  of  lading,  and 
hence  the  reversal. 

Petition  for  rehearing  denied  May  16, 
1018. 


NORTH  DAKOTA  Sl^PREMEJ  COURT. 

DAN  MOULTON,  Respt., 

V. 

CITY  OF  FARGO,  Appt. 

(—  N.  D.  — ,  167  N.  W.  717.  y 

Municipal         corporation    *-   dumplnii 
gronnd. 

1.  In  maintaining  a  free  dumping  groun/> 

Headnote  1  by  Robin sox,  J. 
Headnotes  2-7  bv  Bkfcr,  Ch.  J. 


Not«.  —  The  decision  in  Moulton  v. 
Faroo  should  be  read  in  connection  with  the 
decision  of  the  stime  court  in  ^Tontain  v. 
Fargo,  L.RA.1918C,  600. 

As  to  liability  of  municipalfly  in  respect 
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n  city  is  held  to  be  exercising  a  govern- 
mental function. 

For  other  cases,  see  Municipal  Corporations, 
II,  g,  i,  in  Dig.  1-52  N.  8. 

On  Rehearing. 

Same  —  charge  for  service  —  effect. 

^.  The  charge  of  10  cents  per  load  to 
those  who  wish  to  use  the  public  teams  for 
the  purpose  of  conveying  their  refuse  to  a 
public  dump  does  not  in  itself  commercial- 
ize the  enterprise  so  as  to  make  the  mainte- 
nance of  such  dump  a  private  or  corporate 
enterprise. 
For  other  cases,  see  Municipal  Corporations, 

II.  g,  i,  in  Dig,  1-52  A'.  *?. 

^Nuisance  —  burning  refuse. 

3.  it  is  not  in  itself  a  public  nuisance 
to  maintain  a  place  where  garlmge  and  ref- 
use are  burned,  and  without  proof  of  of- 
fensive odors,  smoke,  or  gas,  or  similar 
injuries,  and  this  iu  a  populous  district 
which  16  alfected  thereby,  or  where  there  is 
the  danger  of  fire  spreading  to  neighboring 
property. 

For  other  rases,  see  yuisances,  I.  in  Dig. 
1-52  y.  8. 

Mnniclpal  rorporiitlon  —  negligence  of 
caretaker. 

4.  Where  a  city  maintains  a  public  dump 
for  a  public,  and  not  a  commercial,  purpose, 
it  is  cngnged  in  a  public  enterprise,  and  is 
not  liable  for  tlie  negligence  of  the  care- 
taker thereof  in  directing  persons  where  to 
dispose  of  their  refu.se. 

For  other  cases,  see  Municipal  Corporations, 
II.  g,  2,  in  Dig.  1-52  N.  H. 

5>ainc  —  matters  of  governmental  cog- 
nizance. 

5.  The  immunity  of  a  municipal  corpora- 
tion on  the  ground  that  it  is  engaged  in  a 
governmental  enterprise  does  not  lUoue  ap- 
ply to  cases  where  public  health  is  con- 
cerned ■  Public  safety  and  the  safety  of 
the  property  of  the  community  are  just  as 
much  matters  of  governmental  cognizance. 
For  other  cases,  see  Municipal  Corporations, 

II.  g,  1,  in  Dig.  1-52  N.  8. 

Same  —  care  for  waste  paper. 

6.  The  prevention  of  the  scattering  of 
loose  papers  upon  the  streets  and  the  burn- 
ing of  them  in  public  places  in  a  city^  or 
even  the  burning  of  papers  and  refuse  in 
the  furnaces  of  buildings,  which  may  result 
in  dense  smoke,  and  tlie  carrying  through 
the  chimneys  of  burning  pieces  of  paper  and 
the  communication  of  sparks,  is  a  duty 
which  is  essentially  public  in  its  nature. 
For  other  cases,  see  Municipal  Corporations, 

II,  g,  1,  in  Dig.  1-52  N.  8. 


of  a  garbage  dump,  see  notes  to  Denver  v. 
Davis,  6  L.R.A.(N.S.)  1013;  Cumberland 
Grocery  Co.  v.  Baugh,  43  L.R.A.(N.S.) 
1037;  and  Louisville  v.  Hehemann,  L.R.A. 
10150,  747;  and  see  later  case,  Nashville 
▼.  Mason,  L.R.A.1917D,  914. 

The  liability  of  a  municipality  for  injury 
by  an  employee  engaged  in  removing  refuse 
is  treated  in  the  notes  to  Haley  v.  Boston, 
i)  L.R.A.(N.S.)  J  005;  Pass  Christian  v.  Fer- 

L.R.A.]1)18D. 


Same  -~  liability  to  private  action. 

7.  There  is  no  reason  why  a  liability  to 
a  private  action  should  be  imposed  when  a 
municipality  voluntarily  enters  upon  a  pub- 
lic and  beneficial  work,  and  to  withhold  it 
when  it  performs  the  service  under  the  re- 
quest of  an  imperative  law. 
For  other  cases,  see  Municipal  Corporations, 

II.  g,  1,  in  Dig,  1-52  N.  8. 

(Grace,  J.,  dissents.) 
(November  27,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cass  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Spalding  ft  Shure,  for  appel- 
lant: 

The  city  in  the  conduct  and  management 
of  the  dump  ground  was  engaged  in  a  gov- 
ernmental function  and  therefore  not  liable 
for  any  negligence  on  the  part  of  its  agent 
or  superintendent. 

Bishop  v.  New  York,  21  Misc.  698,  48 
N.  Y.  8upp.  141;  Davidson  v.  New  York,' 
24  Misc.  660,  54  N.  Y.  Supp.  61 ;  Ft.  Worth 
V.  Crawford,  64  Tex.  202,  15  Am.  St.  Rep. 
840,  12  8.  W.  52;  Savannah  v.  Jordan,  142 
Ga.  409,  L.R.A.1916C,  741,  83  S.  E.  109, 
Ann.  Cas.  1916C,  240;  Love  v.  Atlanta,  95 
Ga.  129,  51  Am.  St.  Rep.  64,  22  8.  £.  29; 
Watson  v.  Atlanta,  136  Ga.  370,  71  S.  £. 
664;  Haley  v.  Boston,  191  Mass.  291,  5 
L.R.A.(N.8.)  1005,  77  N.  E.  888;  State  v. 
Howard,  72  Me.  459;  Re  Vandiue,  6  Pick. 
187,  17  Am.  Dec.  351;  Kuehn  v.  Milwaukee, 
92  Wis.  263,  65  N.  W.  1030;  Evans  v.  She- 
boygan, 153  Wis.  287,  45  L.R.A.(N.S.)  98, 
141  N.  W.  1100;  Tindley  v.  Salem,  137  Mass. 
171,  50  Am.  Rep.  289;  Bolster  v.  Lawrence, 
225  Mass.  387,  L.R.A.1917B,  1285,  114  N. 
E.  722;  Condict  v.  Jersey  City,  46  N.  J.  L. 
157:  Nicholson  v.  Detroit,  129  Mich.  246, 
56  L.R.A.  601,  88  N.  W.  695;  Gillespie  v.  Lin- 
coln, 35  Neb.  34,  18  L.R.A.  352,  52  N.  W. 
811;  Ogg  V.  Lansing,  35  Iowa,  495,  14  Am. 
Rep.  499;  Eastman  v.  Meredith,  36  N.  H. 
284,  72  Am.  Dec.  302;  Russell  v.  Tacoma, 
8  Wash.  166,  40  Am.  St.  Rep.  895,  35  Pac. 
605;  Kies  v.  Erie,  135  Pa.  144,  20  Am.  St. 
Rep.    867,    19    Atl.    942;    Bruhnke   v.    La 


nandcz,  39  L.R.A.  (X.S.)  649;  and  Consoli- 
dated Apartment  House  Co.  v.  Baltimore, 
L.R.A.1018C,  1188. 

Various  aspects  of  municipal  liability  as 
affected  by  the  distinction  between  the  gov- 
ernmental or  public,  and  the  private  or  cor- 
porate, functions  of  a  municipality,  are 
treated  in  notes  cited  in  the  L.R.A.  Indexes 
under  the  title,  "Municipal  Corporations,'' 
subtitle,  "Liability  for  damages." 
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Crosse,  155  Wis.  485,  50  L.R.A.(N.S.)  1147, 
144  N.  W.  1100;  Gregg  v.  Hatcher,  94  Ark. 
54,  27  L.R.A:(N.S.)  138,  125  S.  W.  1007, 
21  Ann.  Cas.  982 ;  2  Dill.  Mun.  Corp.  §  678. 

Messrs.  Carmody,  Louden,  &  Mul- 
ready  and  V.  R.  Lovell,  for  respondent: 

A  city  in  maintaining  and  managing  a 
dump  ground  for  the  disposal  of  garbage 
and  other  refuse  is  engaged  in  a  private  or 
corporate  function,  and  not  in  a  govern- 
mental or  public  duty,  and  is  liable  for  dam- 
ages caused  by  its  negligence. 

Denver  v.  Porter,  61  C.  C.  A.  168,  126 
Fed.  288;  Denver  v.  Davis,  37  Colo.  387,  0 
L.R.A.(N.S.)  1013,  119  Am.  St.  Rep.  293, 
86  Pac.  1027,  11  Ann.  Cas.  187,  20  Am. 
Xeg.  Rep.  498;  Barney  Dumping-Boat  Co. 
V.  New  York,  40  Fed.  50;  Quill  v.  New 
York,  36  App.  Div.  476,  56  N.  Y.  Supp. 
889,  5  Am.  Neg.  Rep.  423;  Missano  v.  New 
York,  160  N.  Y.  123,  54  N.  E.  744,  6  Am. 
Neg.  Rep.  652 ;  Barnes  v.  District  of  Colum- 
bia, 91  U.  S.  640,  23  L.  ed.  440;  Barron  v. 
Detroit,  94  Mich.  601,  19  L.R.A.  452,  34  Am. 
St.  Rep.  366,  54  N.  W.  273;  Pass  Christian 
v.  Fernandez,  100  Miss.  76,  39  L.R.A.(N.S.) 
649,  56  So.  329;  Silverman  v.  New  York, 
114  N.  Y.  Supp.  69;  Young  v.  Metropolitan 
Street  R.  Co.  126  Mo.  App.  1,  103  S.  W. 
135;  Ostrom  v.  San  Antonio,  94  Tex.  523,  62 
8.  W.  909;  2  Dill.  Mun.  Corp.  4th  ed.  §  974. 

Roblnflon,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  for 
$500  recovered  against  the  city  for  injury. 
The  complaint  avers  that,  pursuant  to 
duties  by  law  imposed,  the  city  kept  and 
supervised  a  dumping  ground,  that  plaintiff 
hauled  to  the  ground  a  load  of  garbage  con- 
sisting mainly  of  dry  loose  paper,  and 
dumped  the  same  as  directed  by  the  city 
superintendent  of  the  ground,  and  that  when 
dumping  a  smoldering  fire  flashed  up  and 
burned  him. 

The  case  presents  two  questions,  namely: 

( 1 )  Is  there  evidence  to  sustain  the  verdict  ? 

(2)  Is  the  city  liable  for  the  alleged  negli- 
gence ? 

As  the  evidence  shows,  by  direction  of 
the  superintendent  the  plaintiff  drove  his 
load  to  the  south  and  windward  side  of 
the  dump,  where  there  was  no  fire  and  no 
sign  or  indication  of  fire.  There  was  a 
smoldering  fire  30  or  40  feet  to  the  north, 
but  as  a  brisk  wind  blew  from  the  south 
the  smoldering  fire  was  not  in  the  least  dan- 
gerous, and  it  was  not  the  cause  of  the  in- 
jury. The  plaintiff  had  his  load  about  two 
thirds  off,  and  was  in  a  stooping  position, 
when  in  a  twinkling  a  flame  flashed  up 
and  burned  him.  He  says:  "All  at  once  it 
suddenly  came,  like  an  electric  flash.'' 

Of   course,   to   produce    the    flame   there 
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must  have  been  some  adequate  cause.  There 
must  have  been  an  explosive  gas,  or  some 
material  saturated  with  kerosene  or  beu> 
zine;  there  must  hav<)  been  some  flame  or 
fire,  such  as  a  burning  match  or  a  lighted 
cigar.  The  changes  are  ten  to  one  that  such 
material  was  in  the  load  of  garbage,  and 
that  by  accident  in  throwing  out  the  gar- 
bage a  stray  match  was  ignited.  It  is  cer- 
tain such  an  explosion  was  never  caused 
by  the  burning  of  papers  or  by  any  smolder- 
ing fire,  and  the  inflammable  gaseous  ma- 
terial which  caused  the  explosion  must  have 
been  contained  in  the  load.  Hence  the  in- 
jury was  not  caused  by  the  negligence  of 
the  city  or  its  superintendent. 

In  regard  to  the  liability  of  a  city  for 
negligence  in  the  keeping  of  a  dumping 
ground  the  decisions  are  in  conflict.  By 
statute  the  city  has  power  "to  regulate  and 
prevent  the  throwing  or  depositing  of  ashes, 
offal,  dirt,  garbage,  or  any  other  offensive 
matter  in,,  and  to  prevent  injury  to,  any 
street,  avenue,  alley,  or  public  ground."  It 
may  regulate  the  same  by  rules  and  ordi- 
nances, and  doubtless,  to  accommodate  the 
public,  it  may  establish  and  maintain  a  free 
dumping  ground.  That  is  a -matter  of  dis- 
cretion, and  the  better  rule  is  that  the  city 
is  not  liable  for  negligence  in  maintaining 
a  free  dumping  ground  for  the  public  good 
and  as  a  matter  of  public  service  and  con- 
venience. The  rule  is  that  no  legal  obliga- 
tion arises  from  the  ofl'er  and  acceptance  of 
a  gift  or  gratuity.  There  is  reason  and 
wisdom  in  the  adage  which  forbids  the 
looking  of  a  gift  horse  in  the  mouth.  When 
a  city  goes  to  the  expense  of  keeping  a  free 
dump,  it  is  done  either  as  a  governmental 
duty  and  function  or  as  a  pure  accommoda- 
tion to  the  dumpers  and  the  public.  It  is  a 
mere  gratuity  and  convenience  for  the  l)ene- 
fit  of  the  dumper.  He  does  not  have  to  use 
it.  He  may  haul  his  garbage  out  of  the  city. 
Hence  the  law  does  not  give  an  action 
for  negligence  in  superintending  or  in  fail- 
ing to  superintend  a  gratuitous  dump.  A 
city  is  under  no  ol)ligation  to  provide  a 
dumping  place.  It  may  do  it  and  leave  the 
place  without  any  superintendent,  or  it  may 
employ  a  superintendent  without  incurriiif? 
liability  for  his  absence  or  mere  neglect. 
The  greater  power  includes  the  less.  By 
employing  a  superintendent  to  aid  or  direct 
the  dumpers  a  city  does  not  insure  them 
against  accidents. 

Judgment  reversed,  and  action  dismissed. 

Bruce,  Ch.  J.,  and  Cliristiansoa  and 
Birdzell,  JJ.,  concurring: 

We  concur  in  the  reversal  of  the  jud^r- 
ment,  but  we  express  no  opinion  as  to  the 
origin  of  the  fire.  In  our  judgment,  this 
case  is  controlled  by  the  case  of  ^fontain  v. 
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Fargo,  38  N.  D.  432,  L.R.A.1918C,  600,  166 
N.  W.  416. 

Grace,  J.,  diBsents* 

A  petition  for  rehearing  having  been 
granted,  Bruce,  Ch.  J.,  on  May  9,  1918, 
handed  down  the  following  additional  opin- 
ion: 

In  a  petition  for  rehearing  and  on  the 
reargument  held  thereon  the  plaintiff  and 
respondent  has  contended  that  this  court 
erred  in  maintaining  that  the  case  at  bar 
was  controlled  by  the  prior  decision  in  Mon- 
tain  V.  Fargo,  38  N.  D.  432,  L.R.A.1918C, 
600,  166  N.  W.  416.  Respondent  asserts 
that  **the  Montain  Case  involves  the  con- 
struction of  a  contract  for  the  removal  of 
kitchen  garbage,  a  notoriously  unsanitary 
commodity,  the  accumulation  of  which  is 
notoriously  detrimental  to  health." 

In  it  he  asserts: 

"Public  health  agencies  are  at  all  times 
in  evidence:  an  ordinance  relating  exclu- 
sively to  the  removal  and  disposition  of 
kitchen  garbage,  a  contract  to  be  performed 
under  the  direction  and  supervision  of  the 
commissioner  of  health,  teams,  equipment, 
and  men  to  be  acceptable  and  satisfactory 
to  the  health  commissioner,  the  garbage  in 
course  of  removal  under  these  agencies,  on 
the  way  at  the  time  to  the  municipal  in- 
cinerator, an  instrumentality  provided  un- 
der the  health  powers  of  the  municipality 
for  the  destruction  of  unhealthful  and 
noxious  substances.'* 

"In  the  case  at  bar,  on  the  other  hand,'' 
he  maintains  that  "the  city  of  Fargo  was 
not  operating  or  maintaining  an  instrumen- 
tality designed  primarily  for  the  protection 
of  the  public  health.  .  .  .  Any  connec- 
tion between  the  dumping  ground  and  the 
question  of  public  health  was,  at  most,  sec- 
ondary and  incidental.  As  a  matter  of  law, 
the  city  is  charged  with  the  duty  of  keep- 
ing its  streets  free  from  obstructions  and 
agencies  that  interfere  with  public  travel 
and  locomotion.  As  a  matter  of  municipal 
pride,  it  is  interested  in  preventing  the  de- 
posit on  its  highways  and  public  thorough- 
fares of  debris,  offal,  dirt,  and  other  offen- 
sive matter,  not  necessarily  inimical  to  the 
public  health,  but  unpleasant  to  the  eye  and 
an  obstacle  to  the  free  passage  of  its  in- 
habitants. The  authority  conferred  by  law 
to  keep  its  streets  free  from  obstructions 
carries  with  it,  under  the  uniform  holding 
of  the  courts,  the  accompanying  obligation 
to  do  so,  or  to  become  liable  for  any  injury 
resulting  from  its  failure.  In  the  commis- 
sion system  of  government  which  obtains 
in  Fargo  this  authority  is  granted  in  sub- 
division 9  of  §  3818,  Compiled  Laws  1913, 
defining  the  commission's  general  powers  as 


follows:  *To  regulate  and  prevent  the 
throwing  or  depositing  of  ashes,  offal,  dirt, 
garbage  or  any  other  offensive  matter  in, 
and  to  prevent  any  injury  to,  any  street, 
alley,  avenue,  or  public  ground;'  and  in 
subdivision  5  of  the  same  section,  granting 
the  power,  among  other  things,  *to  prevent 
and  remove  obstructions'  on  the  streets  or 
other  highways  or  public  grounds.  The  as- 
sociation in  subdivision  9  of  the  power  to 
prevent  the  deposit  of  offensive  matter  witli 
the  power  to  prevent  injury  to  streets  and 
public  grounds  shows  clearly  the  legislative 
intent  to  provide  primarily  for  the  protec- 
tion of  the  streets  and  public  grounds.  It 
is  not  a  health  protection  authority  pri- 
marily, but  a  street  protection  authority. 
The  health  protection  authority,  so  far  as 
the  streets  are  concerned,  is  furnished  in 
§  3820,  Compiled  Laws  1913,  empowering 
the  commissioner  of  health  *to  cause  the 
removal  of  all  objects  detrimental  to  health.' 

"It  was  for  the  purpose  of  carrying  out 
the  authority  to  keep  its  streets  and  publi<*. 
grounds  clean  and  in  order  that  the  city 
established  the  dump  ground  in  question. 
At  the  time  the  accident  to  the  respondent 
occurred  it  did  not  use  the  dump  groinul 
for  the  destruction  of  unsanitary  substances. 
It  used  its  incinerator  for  that;  or,  if  it  did 
not,  it  ought  to  have.  It  used  the  dump 
ground  to  hold  the  refuse  which  it  had 
prohibited  the  public,  by  ordinance  appear- 
ing in  the  record,  from  dumping  on  the 
streets  or  public  places,  first,  to  shield  it- 
self from  the  liability  which  might  resiilt 
from  an  injury  through  an  accumulation  on 
the  streets  or  public  places;  or,  second,  to 
satisfy  the  civic  pride  of  its  inhabitants  in 
clear  and  unobstructed  thoroughfares.  Now, 
both  of  these  purposes  and  functions  were 
administrative.  Both  had  relation  to  the 
care  of  the  streets,  always  held  an  adminis- 
trative function.  Neither  was  under  the 
supervision  of  the  state  board  of  health, 
nor,  therefore,  under  the  supervision  of  the 
health    commissioner." 

He  cites  with  much  emphasis  the  case  oF 
Denver  v.  Porter,  61  C.  C.  A.  168,  126 
Fed.  288,  in  which  the  court,  among  other 
things,  says :  "In  almost  all  affairs  of  pure- 
ly local  concern  some  indirect  relation  may 
be  traced  to  a  matter  of  health,  safety,  or 
other  subject  of  governmental  cognizance. 
The  test  is  not  that  of  casual  or  incidental 
connection.  If  the  duty  in  question  is  sub- 
stantially one  of  a  local  or  corporate  nature, 
the  city  cannot  escape  responsibility  for  its 
careful  performance  because  it  may  in  some 
general  way  also  relate  to  a  function  of 
government." 

He  also  cites  the  case  of  Roman  v.  Leaven- 
worth, 90  Kan.  379,  133  Pac.  551,  in  which 
the  supreme  court  of  Kansas  sustained   a 
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judgment  against  the  city  of  Leavenworth 
for  injuries  occasioned  to  a  boy  while  play- 
ing on  the  city  dump  by  falling  into  a 
smoldering  fire.  He  also  takes  exception 
to  the  opinion  in  calling  the  dump  in  ques- 
tion a  free  dump. 

We  are  satisfied  that  there  is  no  merit 
in  any  of  these  contentions.  The  dump  was 
to  all  intents  and  purposes  a  free  dump. 
It  is  true  that,  if  property  owners  desired 
to  make  use  of  the  municipal  teams,  a  small 
charge  was  made.  There  was  nothing  in 
the  ordinance,  however,  which  prohibited 
such  persons  from  using  their  own  teams  or 
from  employing  others,  and  there  was  no 
charge  for  the  use  of  the  dump  itself.  It 
18  true  that  it  seems  to  be  a  general  rule 
that  **a  city  or  town  which  voluntarily  un- 
dertakes work  of  a  commercial  character 
from  which  it  seeks  to  derive  revenue  or 
other  special  advantage  is  liable  like  a 
private  employer  for  the  negligence  of  its 
servants  or  agents  wlio  are  engaged  there- 
in." Haley  v.  Boston,  191  Mass.  291,  5 
L.R.A.(N.S.)  1005,  77  N.  E.  888.  It  can 
liardly  be  said,  however,  that  the  mainte- 
nance of  the  dump  was  a  private  business 
enterprise,  or  tliat  the  mere  fact  that  those 
who  use  the  public  teams  were  required  to 
pay  the  small  amount  of  10  cents  i)er  load 
therefor  commercialized  the  whole  enter- 
prise.    Haley  v.  Boston,  supra. 

Xor  does  the  fact  that  the  load  contained 
l)aper  as  well  as  manure  alter  the  fact  that 
the  maintenance  of  the  dump  was  a  public 
enterprise.  Xor  is  there  any  merit  in  the 
cuntention  that  the  business  of  removing 
garbage  and  refuse  was  merely  an  admin is- 
terial  duty,  which  was  placed  upon  the 
municipality,  and  that  the  property  owners 
were  required  "to  bear  the  heavy  expense 
of  loading,  transportation,  and  unloading," 
t»nd  "to  aid  the  city  in  its  administerial 
supervision  of  the  streets  and  public  places, 
in  promoting  the  city  beautiful,  in  keeping 
the  highways  free  from  rubbish  and  obstruc- 
tions, in  escaping  the  possible  liability  re- 
Bulting  from  such  obstructions." 

We  agree  with  counsel  for  appellant  that 
a  city  cannot  maintain  a  public  nuisance,  or 
that  which  is  in  a  sense  a  nuisance  be- 
cause it  is  attractive  to  children.  Roman 
V.  Leavenworth,  90  Kan.  379,  133  Pac.  551. 
Here,  however,  there  was  no  public  nuisance 
proved,  nor  did  the  pleading  justify  any  re- 
covery on  the  theory  that  any  such  nuisance 
was  maintained.  The  action  was  one  for 
negligence.  It  is  based  on  the  charge  that 
"the  superintendent  of  the  dumping  ground 
carelessly  and  negligently  conducted  him, 
the  plaintiff,  to  a  particular  place  upon  the 
said  dumping  ground,  namely,  to  a  point 
about  100  feet  south  of  the  north  line  and 
50  feet  east  of   the  west  line  of  the  said 


dumping  ground,  as  indicated  by  a  wire 
fence  which  extends  all  around  the  same, 
which  had  been  used  as  a  pit  for  burning 
garbage,  and  which  the  said  defendant  had 
carelessly  and  negligently  permitted  to 
smolder  and  burn  beneath  the  surface  in 
such  a  manner  that  the  plaintiff  in  the  exer- 
cise of  due  and  reasonable  care  could  not, 
and  did  not,  see  the  fire  or  detect  danger, 
and  carelessly  and  negligently  directed  the 
said  plaintiff  to  unload  the  contents  of  the 
said  wagon  at  that  particular  place,  without 
disclosing  to  him  that  fire  had  recently  been 
burning  in  that  pit,  and  that  it  was  usual 
for  garbage,  once  set  on  fire,  to  burn  for  a 
long  period  of  time." 

This  is  clearly  a  charge  of  negligence  on 
the  part  of  the  superintendent  in  the  con- 
duct of  the  dump,  or,  rather,  in  the  direc- 
tion of  the  person  who  used  the  same,  and 
not  a  charge  of  maintaining  a  nuisance.  It 
is  surely  not  a  nuisance  in  itself  to  main- 
tain a  place  where  garbage  and  refuse  are 
burned.  Surely,  without  proof  of  offensive 
odors  or  smoke  or  gases,  and  this  in  a  popu- 
lous district,  which  is  affected  thereby,  or 
the  danger  of  fire  spreading  to  neighboring 
property,  the  burning  of  refuse  in  a  public 
dump  cannot  be  deemed  to  be  the  mainte- 
nance of  a  nuisance  of  which  the  public 
can  complain. 

The  nuisance,  if  any,  was  private,  and 
not  public,  and  the  plaintiff  was  only  af- 
fected thereby  on  account  of  the  fact  that 
he  had  resorted  to  the  dump  for  the  pur- 
pose of  disposing  of  his  refuse.  Even  this 
he  was  not  compelled  to  do,  as  he  could  have 
taken  it  anywhere  else  outside  of  the  city 
limits.  The  case  is  one  merely  of  one  re- 
sorting to  a  place  which  the  public  main- 
tains for  the  disposal  of  refuse,  and  for 
damages  on  account  of  an  injury  occasioned 
while  on  such  place  by  the  negligent  direc- 
tions, or  failure  to  direct,  of  the  person  in 
charge  thereof. 

It  is  merely  the  case  of  one  entering  upon 
a  public  place,  which  is  maintained  for  a 
public  purpose,  and  being  directed  by  a 
caretaker  to  occupy  a  dangerous  position. 
It  is  much  the  same  case  as  where  one  is 
directed  by  a  caretaker  to  climb  a  dangerous 
staircase  in  a  hospital  or  a  courthouse,  or  to 
take  a  dangerous  elevator.  There  can  be  no 
doubt  that  in  maintaining  this  dump  the 
municipality  was  in  the  exercise  of  a  gov- 
ernmental dutv.  Tlie  dutv,  we  believe,  was 
imposed,  or  at  any  rate  sanctioned,  by  ^  72, 
§  3818,  Compiled  Laws  1913,  which  gives  to 
the  city  commissioners  the  power  to  "adopt 
such  other  ordinances  not  repugnant  to  the 
Constitution  and  the  law  of  the  state  as  the 
general  welfare  of  the  city  may  demand." 
It  is  not  necessary,  as  counsel  for  appellant 
seems   to   contend,   that    §   3818,   Compiled 
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Laws  1913,  which  gives  to  the  commisRion- 
ers  the  power  "to  regulate  and  prevent  the 
throwing  or  depositing  of  ashes,  offal,  dirt, 
garbage,  or  any  other  offensive  matter,  in, 
and  to  prevent  injury  to,  any  street,  avenue, 
alley,  or  public  ground,"  should  alone  be 
relied  upon. 

The  load  contained  Iwth  manure  and  dry, 
loose  edgings  and  scraps  of  paper,  and  came 
from  a  paper  house.  This  paper  was  ex- 
tremely inflammable,  and  if  burned  on  city 
lota  would  have  been  liable  to  have  been 
blown  hither  and  thither,  and  to  have  start- 
ed other  fires,  and  even  if  burned  in  the 
furnace  of  a  building  would  have  been  con- 
ducive to  danger. 

It  would  be  a  mistake  to  hold,  as  counsel 
for  respondent  wants  us  to  hold,  that  the 
immunity  of  a  municipal  corporation  on 
the  ground  that  it  is  engaged  in  a  govern- 
mental function  only  applies  to  oases  where 
public  health  is  concerned.  Public  safety 
and  the  safety  of  the  lives  and  the  property 
of  the  community  are  just  as  much  of  gov- 
ernmental cognizance.  We  have  no  objec- 
tion to  the  statement  >vhieh  is  made  in  the 
ease  of  Denver  v.  Porter,  61  C.  C.  A. 
168,  126  Fed.  288,  that  "in  almost  all  affairs 
of  purely  local  concern  some  indirect  re- 
lation may  be  traced  to  a  matter  of  health, 
safety,  or  other  subject  of  governmental 
cognizance.  The  test  is  not  that  of  casual 
or  incidental  connection.  If  the  duty  in 
question  is  substantially  one  of  local  or  cor- 
porate nature,  the  city  cannot  escape 
responsibility  for  its  careful  performance 
because  it  may  in  some  general  way  also 
relate  to  the  function  of  government." 

The  prevention,  however,  of  the  scattering 
of  loose  papers  upon  the  streets  and  the 
burning  of  them  in  public  places  within  a 
city,  or  even  the  burning  of  papers  and  ref- 
use in  the  furnaces  of  buildings,  which  may 
result  in  dense  smoke,  and  the  carrying 
through  the  chimneys  of  burning  pieces  of 
paper,  and  the  communication  of  sparks,  is 
a  matter  which  is  essentially  public  in  its 
nature.  6  McQuillin,  Mun.  Corp.  §  ^625. 
Xor  is  it  necessary  that  the  duty  to  control 
such  matters  should  have  been  expressly 
inpose4  upon  the  municipality  by  the  stat- 
ute. 

There  is  no  good  reason  why  a  liability  to 
a  private  action  should  be  imposed  when  a 
municipality  voluntarily  enters  upon  t^iich 
a  bene^cial  work,  and  to  withhold  it  when 
it  performs  the  service  under  the  request  of 
an  imperative  law.  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289;  6  McQuillin. 
Mun.  Corp.  §  2626. 

Ulie  maintenance  of  the  dump,  indeed,  and 
the  ordinance  in  relation  thereto,  may  have 
been  botli  for  the  purpose  of  the  public 
health,  the  keeping  of  the  streets  clear  from 


refuse,  and  the  protection  of  the  city  from 
fire,  smoke,  offal,  odors,  and  the  disease  and 
injury  which  arise  from  rotting  and  decay- 
ing substances. 

The  case  of  Snider  v.  St.  Paul,  51  Minn. 
460,  18.L.R.A.  1.31,  53  N.  W.  703,  is  well 
worth  reading.  In  it  the  court,  by  Mitchell, 
J.,  held  that  the  city  of  St.  Paul  was  not 
liable  for  the  negligent  construction  of  the 
entrances  to  one  of  the  elevator  shafts  in 
the  city  hall,  nor  for  the  negligent  conduct 
of  the  servant  in  charge  of  the  elevator  in 
handling  the  same.  Among  other  things,  it 
Haid:  "The  common-law  rule  is  that  no 
private  action  can  Ije  maintained  against  a 
municipal  corporation  for  the  neglect  of  a 
public  duty  imposed  upon  it  by  law  for  the 
l)enefit  of  the  public,  and  from  the  perform- 
ance of  which  the  corporation  receives  no 
pecuniary  proflt.  As  respects  what  are 
sometimes  called  'quasi  municipal  corpora- 
tions,' such  as  counties,  townships,  and 
school  districts,  this  is  the  rule  everywhere, 
without  exception.  But  as  respectfl  what 
are  called  'municipal  corporations  proper,* 
such  as  cities  and  incorporated  villages,  the 
general  current  of  the  authorities  is  to  the 
effect  that,  even  in  the  absence  of  an  express 
statute,  they  may  be  impliedly  liable  for 
acts  of  misfeasance  or  neglect  of  duty  on 
the  part  of  its  officers  and  agents,  while  for 
the  same  or  a  similar  wrong  there  is  no  such 
liaDility  resting  on  quasi  municipal  cor- 
porations. The  most  noted  and  familiar  in- 
stance of  this  is  the  different  rule  applied  to 
towns  and  counties  as  respects  liability  for 
negligence  in  not  keeping  highways  in  re> 
pair,  and  that  applied  to  incorporated  cities 
for  negligence  in  failing  to  keep  streets  in 
repair.  But  respecting  the  principle  upon 
which  to  rest  this  distinction,  or  as  to  the 
nature  of  the  duties  to  which  it  extends,  the 
courts  seem  to  be  much  perplexed,  and  their 
decisions,  often  in  conflict  with  each  otlier, 
leave  the  subject  in  some  confusion.  The 
ground  for  the  distinction  is  not  to  be  found 
in  the  mere  fact  that  one  is  created  by 
special  charter,  while  the  other  is  not,  for 
both  are  alike  subdivisions  of  the  state,  cre- 
ated for  public,  although  local,  government- 
al purposes.  Nor  is  it  to  be  found  in  the 
fact  that  the  one  is  given  greater  powers 
than  the  other,  unless  the  power  is  not  for 
public  governmental  purposes,  but  to  engage 
in  some  enterprise  of  a  quasi  private  nature, 
from  which  the  municipality  will  derive  a 
pecuniary  benefit  in  its  corporate  or  proprie- 
tary capacity;  as,  for  example,  power  to 
build  gas  works  or  waterworks,  to  furnish 
gas  or  water  to  be  sold  to  consumers,  or  to 
build  a  toll  bridge,  from  each  of  which  the 
city  would  derive  a  revenue.  In  this  class 
of-  cases  it  is  generally  held  that  corpo- 
rations are  liable  for  wrongful  or  negligent 
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M'jts,  because  done  in  what  is  termed  their 
'private'  or  'corporate'  character,  and  not  in  i 
tlioir  public  capacity  as  governing  agencies,  ! 
in  the  discharge  of  duties  imposed  for  the  ' 
])ublic'  or  general   benefit.     But   it   is   also  j 
^'cnerally  held  that  they  are  not  liable  for 
negligence  in  the  performance  of  a -public 
governmental  duty  imposed  upon  them  for 
public  benefit,  and  from  which  the  munici- 
l)ality     in     its     corporate    or     proprietary 
capacity  derives  no  pecuniary  profit.     The 
liabilities   of   cities   for   negligence   in   not 
keeping  streets  in  repair  would  seem  to  be 
an  exception  to  this  general  rule,  which  we 
think   the   courts   would   do   better   to   rest 
either  upon  certain  special  considerations  of 
public  policy  or  upon  the  doctrine  of  stare 


decisis,  than  to  attempt  to  find  some  strictly 
legal  principle  to  justify  the  distinction. 
And,  as  already  suggested.,  as  to  what  are 
•  .  •  private  or  corporate  duties,  the 
courts  are  not  in  entire  harmony,  and  their 
decisions  do  not  furnish  a  definite  line  of 
cleavage  between  the  two.** 

See  also  Hill  v.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  Dosdall  v.  Olmsted  County, 
30  Minn.  96,  44  Am.  Rep.  185,  14  N.  W. 
458;  Bryant  v.  St.  Paul,  33  Minn.  289.  53 
Am.  Rep.  31,  23  X.  W.  220;  Grube  v.  St. 
Paul,  34  Minn.  402,  26  N.  W.  228. 

The  order  which  was  formerly  entered  is 
aflirmed. 

Grace,  J.,  dissents. 
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(Department  No.   1.) 

LIONEL    C.    PALMER,    by    Guardian    ad 

Litem,  Appt., 

V. 

WILLAMETTE      VALLEY      SOUTHERN 
RAILWAY  COMPANY,  Respt. 

<—  Or.  — ,  171  Pac.  1169.) 

Carrier  —  passenger  —  person  on  hlf^li- 
way. 

1.  One  loses  his  rights  as  a  passenger 
who,  having  gone  to  a  railroad  station  to 
board  a  train,  resorts  to  an  adjoining  high- 
way, on  an  errand  of  his  own,  and  attempts 
to  board  the  moving  train  as  it  passes  over 
the  highway. 

For  other  cases,  see  Carriers,  II,  c,  4,  in 
Dig.  1-^2  N.  8. 

Same  —  breach  of  agreement  to  hold 
train. 

2.  Hreach  by  a  railroad  company  of  its 
brakoman's  agreement  to  hold  a  train  a 
moment  for  one  who  wishes  to  do  an  errand 
before  boarding  it  does  not  render  the  car- 
rier liable  for  injury  due  to  the  passenger's 
ntlempt  to  board  the  train  after  it  started 
to  move. 

For  other  cases,  see  Carriers,  11.  k,  1,  in 
Dig.  1-52  N.  fif. 

Same   —   stopping    train     at    higliway 
crossing  —  effect. 

3.  A  railway  company  does  not,  by  stop- 
ping a  train  a  few  times  at  a  highway  cross- 
ing near  a  station  as  an  accommodation  to 


passengers,  make  it  a  stopping  place  so  as 
to   give   one   atUnipting   to   board   a   train 
there  the  rights  of  a  passenger. 
For  other  cases,  see  Carriers,  II.  c,  ft,  ia 
Dig.  1-52  N.  8. 

Same  —  acceptance  of  passenger  —  nod 
of  motorman. 

4.  A  mere  nod  by  the  motorman  in  charge 
of  an  electric  car  in  response  to  a  wave  by 
one  standing  on  a  street  crossing  which  is 
not  a  regular  stopping  place  for  the  car  is 
not  an  acceptance  of  such  person  as  a  pas- 
senger so  as  to  render  the  railroad  comfmny 
liable  for  his  injury  in  attempting  to  board 
the  moving  car. 

For  other  cases,  see  Carriers,  II.  c,  2,  in 
Dig.  1-52  N.  8. 

(April  9,  1918.) 

A  PPEAL  by  plaintiff  from  an  order  of  the 
j\  Circuit  Court  for  Clackamas  County 
granting  a  nonsuit  in  an  action  brought 
to  recover  damages  for  personal  injuries 
while  attempting  to  board  a*  moving  train 
for  which  defendant  was  alleged  to  be  re- 
sponsible.   Affirmed. 

Statement  by  Hnrrls,  J.: 

Acting  through  his  guardian  ad  litem, 
Lionel  C.  Palmer,  a  minor  about  sixteen 
years  of  age,  sued  the  defendant  for  dam- 
ages resulting  from  a  serious  injury  re- 
ceived by  him  on  July  11,  1916,  while  at- 
tempting to  board  a  moving  train.  The 
plaintiff  was  nonsuited,  and  then  appealed. 


Note. —  The  question  as  to  negligence  in 
getting  on  or  off  moving  train  is  discussed  i 
in  the  note  to  Hayden  v.  Chicago,  M.  &  G. 
R.  Co.  L.R.A.1915C,  181,  and  earlier  notes 
tliere  referred  to.  Hee  later  cases,  Guidry 
V.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co. 
L.R.A.1917D,  962,  and  Gunn  v.  United  R. 
Co.  L.R.A.1917D,  1131. 

The  effect  of  signaling  a  car  to  make  one 


a  passenger  is  treated  in  the  note  to  Georgia 
&  F.  R.  Co.  V.  Tapley,  L.R.A.1016C,  1022, 
and  earlier  notes  there  cited. 

The  status  as  pass<^nger  of  one  who  at- 
tempts to  iKjard  a  moving  car  or  train  is» 
the  subject  of  the  annotation  following  Ken- 
tucky Highlands  R.  Co.  v.  Creal,  L.R.A. 
1916B,  832;  and  see  later  case,  Todd  ▼, 
Louisville  k  N.  R.  Co.  L.R.A.1916F,  543. 
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llie  Willamette  Valley  Southern  Rail- 
^vay  Company  owns  and  operates  an  elec- 
tric railway  line  between  Oregon  City  and 
Mt.  Angel.  The  line  rung  through  the  town 
of  Molalla,  where  a  depot  is  maintained, 
and  continues  in  a  southwesterly  direction 
to  and  past  a  station  called  Ogle,  located 
about  two  and  one-half  miles  from  Molalla. 
The  plaintiff  lived  with  his  parents  near 
Ogle,  but  he  attended  high  school  in  Molal- 
la, and  when  school  closed  he  worked  in 
a  garage  conducted  by  0.  K.  Cole  in  Molal- 
la. He  generally  traveled  on  the  electric 
train  when  going  from  his  home  to  Molal- 
la, or  when  returning  to  his  home  after 
school  was  out  or  at  the  eni  of  his  day's 
work.  lie  had  boarded  the  train  "half  a 
do/.eu  times  or  more"  at  Ogle  while  the 
train  was  in  motion,  and  he  had  alighted 
from  the  train  "many  times  without  it 
stopping."  On  these  occasions,  when  he 
boarded  or  alighted  from  a  moving  car, 
the  train  was  going  between  2  and  4  miles 
an  hour.  He  ''felt  it  was  all  right  to  get 
on  the  cars  when  they  were  moving  .  .  . 
when  the  conductor  told  me  it  was  all 
right.  However,  the  plaintiff  had  boarded 
the  train  while  in  motion  "once  or  twice" 
before  the  conductor  told  him  "it  was  all 
right."  On  one  occasion,  when  the  train 
"was  approaching  Ogle,  the  conductor  asked 
the  plaintiff  whether  he  could  **get  off 
without  stopping."  The  plaintiff  answered, 
**I  guess  so;"  and  the  conductor  said,  "All 
Tight,  then;"  and  ao  the  plaintiff  "stepped 
off."  However,  before  the  plaintiff  stepped 
off  the  conductor  said:  "When  you  step 
off  be  sure  to  step  with  the  train.  It  is 
safe  to  step  off  the  train  if  you  step  the 
way  the  train  is  going,  but  if  you  step  away 
from  it,  and  step  out,  you  are  more  apt  to 
get  hurt.  Step  with  it  and  it  is  all  right." 
The  plaintiff  stated  that  he  thought,  on 
the  different  occasions  when  he  boarded 
or  alighted  from  the  train  while  in  motion, 
'4t  was  going  between  2  and  4  miles  an 
hour;"  and  he  also  testified  that  on  each 
of  such  occasions  the  train  was  in  charge 
of  the  same  motorman  who  had  charge  of 
it  on  July  11th,  and  that,  although  he  nev- 
er knew  the  name  of  the  motorman,  he 
"was  acquainted  with  him  by  sight."  The 
motorman  had  seen  the  plaintiff  going  to 
and  from  school,  when  he  walked,  and  the 
motorman  "always  waved  his  hand  when  he 
passed." 

The  railway  track  proceeds  in  a  southerly 
direction  past  the  depot  in  Molalla,  and 
crosses  a  county  road  which  runs  east  and 
west.  As  it  leaves  the  depot  the  track  de- 
scribes a  slight  curve,  and  does  not  again 
straighten  out  into  a  tangent  until  after 
crossing  the  county  road.  The  travel  along 
the  county  road  follows  the  center  line,  and 


a  sidewalk  about  5  feet  in  width  is  laid 
along  the  north  line  of  the  right  of  way  of 
the  highway.  The  sidewalk  crosses-  a  ditcli 
or  trench,  which  adjoins  and  parallels  the 
track  for  a  distance  of  probably  20  or  30 
feet.  It  is  135  feet  from  the  depot  to  the 
sidewalk,  and  20  feet  from  the  sidewalk  to 
the  center  of  the  highway.  Edwin  Wood- 
warth  testified  that  on  one  occasion  a 
south-bound  train  stopped  at  the  road  cross- 
ing to  permit  him  and  u  companion  to 
board  the  train.  The  plaintiff's  father  said 
that  he  had  seen  the  train  stop  two  different 
times  "for  people  to  get  off  and  on."  The 
plaintiff  testified  that  he  had  seen  the  train 
stop  at  the  crossing  "not  less  than  three 
times,"  and  take  on  passengers. 

A  few  minutes  after  8  p.  m.  on  June  11, 
1916,  the  plaintiff  went  to  the  depot  at 
Molalla  with  the  intention  of  riding  as  a 
passenger  on  the  train  to  Ogle.  The  south- 
bound train  was  about  half  an  hour  late. 
The  plaintiff  did  not  purchase  a  ticket  be- 
cause there  was  no  agent  at  the  depot,  but 
he  had  money  with  which  to  pay  his  fare. 
He  had  been  in  charge  of  the  garage  that 
day  during  the  absence  of  Cole,  his  em- 
ployer, and  had  taken  in  about  $10.  The 
plaintiff  wanted  to  deliver  this  money  to 
his  employer,  and  after  arriving  at  the  depot 
the  plaintiff  went  to  the  county  road  and 
watched  for  Cole.  He  saw  Cole  coming  in 
an  automobile  along  the  road  from  the 
west  toward  the  railroad  crossing,  and  up- 
on locking  north  "down  the  track"  saw  the 
train  approaching  the  depot.  The  plaint  ill' 
testified  that  Cole  and  the  train  "weri* 
both  coming  at  the  same  rate  of  speed  and 
about  the  same  distance  from  the  station, 
and  so  I  waved  to  him.  I  waited  until 
he  got  close,  and  signaled  to  him  to  stop. 
.  .  .  He  just  came  over  the  track  when 
the  car  came,  and  I  went  back,  and  the  car 
was  just  coming  in.  The  brakeman  had 
not  stepped  down  yet,  but  when  the  car 
stopped  he' stepped  down,  and  I  went  up  to 
him  and  tapped  him  on  the  shoulder,  and 
.  .  .  he  looked  around,  and  I  said,  'Will 
you  wait  for  me  just  a  minute?'  *Yes,'  he 
said,  *if  you  don't  make  your  minute  too 
long.'  So  I  went  back  to  the  county  road. 
.  .  .  ran  there.  I  had  the  money  in  my 
hand,  and  handed  it  to  Mr.  Cole,  and  told 
him  I  would  keep  10  cents  to  pay  my  way, 
and  then  I  whirled,  and  .  .  .  when  I 
turned  and  started  back  they  (the  cars) 
were  moving  and  coming  towards  me." 

When  he  turned  around  the  train  was 
"over  half  way"  to  the  sidewalk,  and  he 
stated  that  he  "went  fast"  back  to  the  side- 
walk, waved  his  hand  at  the  motorman  as 
a  signal  that  he  intended  to  board,  and 
when  he  reached  the  sidewalk  he  saw  that 
the  front  of  the  train  was  "8,  10,  or  prob- 
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ably  15  feet*'  from  him,  and  so  lie  stopped 
on  the  sidewalk.  Referring  to  the  motor- 
man,  the  plaintiff  testified:  "I  saw  him 
when  he  came  up  close  by  me.  He  nodded  at 
me  as  though  he  knew  me."  When  the 
plaintiff  stopped  on  the  sidewalk  the  train 
was  "going  3,  4,  or  probably  5  miles  an 
hour  at  the  fastest."  The  plaintiff  had 
a  small  dinner  pail  on  one  arm,  and 
when  the  rear  of  the  first  car  came  to 
him  the  plaintiff  "took  hold  of  the  up- 
right handles"  on  each  side  of  the  door,  and 
just  as  he  "took  hold"  the  train  gave  "an 
awful  jerk,  twice  as  hard  as  it  had  ever 
jerked  before,"  breaking  his  hold,  and 
throwing  him  between'  the  cars.  He  ex- 
plained that  he  did  not  get  his  feet  on  the 
steps  when  he  "took  hold,  .  .  .  because 
it  was  g^ing  faster  than  I  expected  it  to  be 
going,  and  it  threw  me  under."  Referring 
to  the  speed  of  the  train,  the  plaintiff  said 
as  the  front  end  of  the  first  car  passed  him 
the  train  was  "going  the  same  rate  as  it 
was  coming"  when  he  stopped  on  the  side- 
walk; that  he  did  not  detect  any  "slowing 
up  of  the  speed"  wlien  the  front  end  of 
the  first  car  passed  him;  and  that  it  did 
not  appear  to  be  gaining  in  speed  until,  as 
he  expressed  it,  "just  as  soon  as  I  took 
hold  it  took  a  jerk,  and  I  knew  it  was  gain- 
ing speed."  When  speaking  of  the  speed 
at  which  the  train  was  usually  run  from  the 
depot  to  the  county  road,  two  witnesses 
said  it  was  "comparatively  slow,"  another 
witness  described  it  as  "rather  slow,"  and 
the  plaintiff  estimated  it  at  "4  or  5  miles 
per  hour."  The  plaintiff  says  that  when 
the  front  end  of  the  first  car  passed  him 
the  train  was  going  at  the  rate  of  4  or  5 
miles  per  hour;  he  alleges  in  his  complaint 
that  at  and  immediately  prior  to  the  time 
he  attempted  to  board  the  train  the  speed 
of  the  train  was  suddenly  increased,  "so 
that  said  cars  were  moving  at  a  dangerous 
rate  of  speed,  of  8  or  10  miles  per  hour;" 
and  he  testified  that  at  the  time  he  at- 
tempted to  board  the  car  it  was  "then  run- 
ning from  8  to  10  miles  per  hour,"  although 
he  thought  when  he  "took  hold"  that  the 
train  was  going  at  the  same  rate  of  speed 
as  it  was  when  the  "front  end  passed  him." 

Mr.  Ticroy  Tiomax  for  appellant. 

Messrs.  Frank  J.  Lonergan  and  O.  B. 
Eby,  for  respondent: 

Passengers  who  are  injured  while  getting 
on  or  off  moving  trains  are  held  to  be  guilty 
of  such  negligence  as  will  bar  a  recovery. 
Boarding  or  attempting  to  board  a  moving 
train  is  an  improper  and  dangerous  act, 
and  in  legal  contemplation  the  invitation 
of  the  railroad  company  to  its  passengers 
to  board  its  trains  is  withdrawn  the  very 
instant  the  train  begins  to  move. 
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White,  Personal  Injuries,  p.  1176;  Chaffee 
V.  Old  Colony  R.  Co.  17  R.  I.  G58,  24  Atl. 
141,  6  Am.  Xeg.  Gas.  411;  Hunter  v.  Coopers- 
town  &  S.  Valley  R.  Co.  112  N.  Y.  371,  2 
L.R.A.  832,  8  Am.  St.  Rep.  732,  19  X.  E. 
820,  6  Am.  Xeg.  Cas.  280;  Myers  v.  New 
York  C.  &  H.  R.  R.  Co.  82  Hun,  36,  31  X, 
Y.  Supp.  153,  5  Am.  Xeg.  Caa.  605;  Wal- 
tliers  V.  Chicago  &  N.  R.  Co.  72  III.  App. 
363. 

And  the  mere  permisBion  or  invitation  on 
the  part  of  the  employees  of  the  railroad 
company,  for  a  passenger  to  do  such  a 
dangerous  thing,  will  not  excuse  the  neg- 
ligence of  the /passenger  in  attempting  to 
board  a  rapidly  moving  train. 

White,  Personal  Injuries,  p.  1176;  Den- 
ver, S.  P.  &  P.  R.  Co.  V.  Pickard,  8  Colo. 
163,  6  Pac.  155,  2  Am.  Xeg.  Cas.  236; 
Chicago,  R.  I  &  P.  R.  Co.  v.  Koehler,  47 
III.  App.  147,  2  Am.  Xeg.  Cas.  523;  Kan- 
sas &  G.  S.  L.  R.  Co.  V.  Dorough,  72  Tex. 
108,  10  S.  W.  711,  6  Am.  Xeg.  Cas.  571: 
Distler  v.  Long  Island  R.  Co.  151  X.  Y. 
424,  35  L.R.A.  762,  45  X.  E.  937,  1  Am. 
Xeg.  Rep.  135. 

Car  employees  are  not  requinni  to  stop 
at  the  signal  of  anyone  ahni<r  its  track 
at  any  place.  The  defendant  has  a  right 
to  determine  where  and  when  it  will  stop 
its  cars,  unless  controlled  by  ordinance 
or  statute. 

Richardson  v.  Portland  R.  Light  &  P.  Co. 
70  Or.  333,  141  Pac.  749;  Moore,  Carr.  p. 
541;  Blair  v.  Grand  Rapids  &  I.  R.  Co. 
60  Mich.  121,  26  N.  W.  855,  16  Am.  Xeg. 
Cas.  146. 

If  the  speed  of  the  train  is  not  so  great 
as  to  threaten  danger  to  the  passenger 
in  getting  on,  it  is  held  to  be  a  question 
for  the  jury  to  decide,  under  the  circum- 
stances, whether  the  passenger  was  negli- 
gent in  attempting  to  get  on  a  moving 
train. 

White,  Personal  Injuries,  p.  1177;  Dist- 
ler V.  Long  Island  R.  Co.  151  X.  Y.  424, 
35  L.R.A.  704,  45  X.  E.  037,  1  Am.  Xeg. 
Rep.  135;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Holloway,  71  Kan.  1,  114  Am.  St.  Rep. 
462,   80   Pac.   31,   18   Am.   Xeg.   Rep.   82. 

To  attempt  to  board  a  train  moving  4 
to  6,  6  to  8,  or  8  to  10  miles  an  hour  is 
negligence  per  se. 

Hunter  v.  Cooperstown  &  S.  Vallev  R. 
Co.  112  X.  Y.  371,  2  L.R.A.  832,  8  Ani.  St. 
Rep.  752,  19  X.  E.  820,  5  Am.  Xeg.  Cas. 
280;  Distler  v.  Long  Island  R.  Co.  151 
X.  Y.  424,  35  L.R.A.  762,  45  X.  E.  937. 
1  Am.  Xeg.  Rep.  135;  Chaffee  v.  Old  Col- 
ony R.  Co.  17  R.  I.  658,  24  Atl.  141,  6  Am. 
Xeg.  Cas.  411;  Denver,  S.  V.  &  P.  R.  Co. 
V.  Pickard,  8  Colo.  163,  6  Pac.  149,  2  Am. 
Xeg.  Cas.  216;  Richardson  v.  Portland 
R.   Light  &   P.  Co.   70   Or.   330,   141   Pac. 
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749;  Jagger  v.  People's  Street  R.  Co.  180 
Pa.  436,  38  L.R.A.  791,  36  Atl.  867;  Hoyl- 
man  v.  Kanawha  &  M.  R.  Co.  65  W.  Va. 
264,  22  L.R.A.  (N.S.)  741,  64  S.  E.  536, 
17  Ann.  Cas.  1149;  Fosnes  v.  Duluth 
Street  R.  Co.  140  Wis.  455,  30  L.R.A.(N.S.) 
270,  122  N.  W.  1054;  Smith  v.  Birmingham 
R.  Light  &  P.  R.  Co.  147  Ala.  702,  41  So. 
307. 

If  plaintiff's  declaration  4or  evidence 
establishes  his  own  contributory  negligence, 
it  bars  his  recovery,  no  matter  where  the 
burden    rests. 

Jackson  v.  Sumpter  Valley  R.  Co.  50 
Or.  458,  93  Pac.  356. 

If  it  should  appear  from  his  own  proof, 
offered  for  the  purpose  of  establishing  the 
defendant's  negligence,  that  he  Avas  also 
guilty  of  negligence,  without  which  tho 
injury  complained  of  would  not  have  oc- 
curred, such   proof  will  defeat  a  recovery. 

Tucker  v.  Northern  Terminal  Co.  41  Or. 
86,  08  Pac.  426,  11  Am.  Xig.  Rep.  629; 
Carroll  v.  Grande  Ronde  Electric  Co.  47 
Or.  434,  6  L.R.A. (X.S.)  290,  84  Pac.  389; 
Pereira  v.  Star  Sand  Co.  51  Or.  482,  94 
Pac.  835;  Richardson  v.  Portland  R.  Light 
&  P.  Co.  70  Or.  332,  141  Pac.  749. 

When,  however,  the  facts  are  unchal- 
lenged, and  are  such  that  reasonable  minds 
could  draw  no  other  inference  or  con- 
clusion from  them  than  that  the  party  whose 
acts  are  in  the  balance  was  or  was  not  at 
fault,  then  it  is  for  the  court  to  say  as  a 
matter  of  law  whether  such  acts  constitute 
negligence,  or  contributory  negligence,  as 
the  case  may  be. 

:Ma8sey  v.  Seller,  45  Or.  272,  77  Pac. 
397,  16  Am.  Xeg.  Rep.  553:  Walsh  v.  Or- 
egon R.  &  Nav.  Co.  10  Or.  259. 

Harris,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  must  necessarily  fail  unless 
the  defendant  violated  some  duty  owing 
to  him  and  thus  caused  the  injury.  The 
plaintiff  insists  that  he  occupied  the  posi- 
tion  of  a  passenger,  and  that  it  was  a  ques- 
tion for  the  jury  to  determine  whether  his 
attempt  to  board  the  train  was  an  act  of 
negligence  causing  or  contributing  to  the  in* 
jury.  The  defendant  contends  that  the 
plaintiff  was  properly  nonsuited,  because 
<  1 )  he  did  not  possess  the  rights  of  a  pas- 
senger when  he  attempted  to  board  the 
train;  and  (2)  even  though  he  be  treated 
as  a  passenger,  nevertheless  his  attempt  to 
board  a  moving  train  was  negligence  per  se. 

Stating  the  rule  in  general  terms,  it  may 
be  said  that  a  person  places  himself  in  the 
position  of  an  intending  passenger  when  he 
enters  upon  a  carrier's  premises  with  the 
bona  fide  intention  of  becoming  a  passen- 
ger, and  awaits  the  arrival  of  his  train  at  1 


a  proper  place,  in  a  proper  manner,  and 
within  a  reasonable  time  before  the  arrival 
of  such  train.  Du  Bose  y.  Atlantic  Coast 
Line  R.  R.  Co.  81  S.  C.  271,  62  S.  E.  255; 
Abbot  V.  Oregon  R.  &  Nav.  Co.  46  Or.  549, 
561,  1  L.R.A.(N.S.)  861,  114  Am.  St.  Rep. 
886,  80  Pac.  1012,  7  Ann.  Cas.  961;  10  C. 
J.  613.  It  may  be  assumed,  therefore,  that 
the  plaintiff  acquired  the  rights  of  an  in- 
tending passenger  when  he  went  to  the  depot 
for  the  purpose  of  taking  the  train  to  Ogle. 
The  carrier  had  provided  a  depot  and 
grounds  beside  the  track  where  intending 
passengers  could  await  the  arrival  of  trains 
or  board  them  upon  their  arrival;  and  so 
long  as  the  plaintiff  was  at  or  in  the  depot, 
or  on  the  grounds  which  the  carrier  had 
provided  for  passengers,  he  was  entitled 
to  the  care  due  to  intending  passengers. 
Among  the  duties  owing  from  the  carrier 
to  intending  passengers  is  the  duty  to  stop 
all  trains,  scheduled  to  stop,  at  designated 
places,  and  therefore  it  became  the  duty 
of  defendant  to  stop  its  train  at  the  usual 
stopping  place  in  Molalla;  and  having 
stopped  its  train,  it  was  incumbent  upon  the 
carrier  to  keep  the  cars  standing  for  such 
time  as  was  reasonably  necessary  to  enable 
intending  passengers,  in  the  exercise  of 
reasonable  diligence  on  their  part,  to  board 
the  train.  However,  after  having  waited 
a  reasonable  time  for  intending  passengers 
to  board  the  train,  a  carrier  is  not,  as  a  gen- 
eral rule,  obliged  to  wait  longer  for  any  be- 
lated person.  Mitchell  v.  Augusta  &  A. 
R.  Co.  87  S.  C.  375,  31  L.R.A.(N.S.)  442, 
69  S.  E.  664.  The  plaintiff  does  not  claim 
the  train  was  not  stopped  sufficiently  long 
to  enable  intending  passengers  who  were 
at  the  depot  to  board  the  train,  and  conse- 
quently it  must  be  assumed  that  the  carrier 
stopped  the  train  at  the  depot  long  enough 
to  permit  intending  passengers,  in  the  ex- 
ercise of  reasonable  diligence,  to  get  aboard. 
The  plaintiff  argues  that  the  carrier 
agreed  to  wait  for  him  "a  minute,*'  if  he 
did  not  make  the  minute  "too  long."  Ac- 
cording to  the  testimony  of  the  plaintiff,  he 
could  have  delivered  the  money  to  Cole  and 
returned  to  the  depot,  where  the  train  was 
standing,  with  eighteen  or  twenty  seconds 
from  the  time  he  spoke  to  the  brakeman, 
and  hence  it  will  be  assumed  that  the  car- 
rier did  not  wait  as  long  as  the  brakeman 
said  he  would  wait.  It  must  be  remembered 
that  there  is  no  evidence  to  show  that  the 
brakeman  or  any  member  of  the  crew  knew 
why  the  plaintiff  wished  the  brakeman  to 
wait,  or  what  he  wished  to  do,  or  where  he 
wished  to  go,  or  that  he  had  gone  anywhere. 
It  will  be  recalled,  too,  that  the  track  leaves 
the  depot  on  a  curve,  and  while  there  is  no 
evidence  to  show  the  degree  of  the  curve,  or 
whether  a  person  standing  on  the  depot  plat- 
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form  could  have  seen  the  plaintiff  when  at 
tlie  county  road,  it  does  appear  from  the 
evidence  that,  although  the  plaintiff  was  on 
the  same  side  of  the  track  as  the  depot,  he 
was  on  the  outer,  and  not  on  the  inner, 
side  of  the  curve. 

While  waiting  at  the  depot  a  standing 
train  serves  as  an  invitation  to  all  intend- 
ing passengers  to  board  it,  and  the  invita- 
tion carries  with  it  an  assurance  that  the 
passenger  may  board  the  train  in  safety. 
Jones  v.  New  York  C.  &  H.  R.  R.  Co.  156 
X.  Y.  187,  41  L.R.A.  490,  60  N.  E.  856,  4 
Am.  Xog.  Rep.  324.  But  starting  the  train 
ordinarily  operates  as  a  withdrawal  of  the 
invitation.  Tompkins  v.  Portland  R.  Light 
&  P,  Co.  77  Or.  174,  179,  150  Pac.  758; 
Chaffee  v.  Old  Colony  R.  Co.  17  R.  I. 
0."»8,  24  Atl.  141,  0  Am.  Neg.  Cas.  411;  2 
White,  Personal  Injuries  on  Railroads,  § 
783.  When,  therefore,  defendant  started 
its  train  from  the  depot,  it  withdrew  its 
invitation  to  board  the  train.  There  is  an 
irreconcilable  oonflict  between  the  authori- 
ties upon  the  question  as  to  whether  it  is 
negligence  as  a  matter  of  law  for  an  intend- 
ing passenger  to  board  a  moving  train.  In 
some  jurisdictions  it  is  held  that  it  is  neg- 
ligence per  se  to  attempt  to  board  a  mov- 
ing train,  while  in  other  jurisdictions  it  is 
a  question  for  the  jury,  unless  the  speed  was 
so  great  as  to  make  the  attempt  obviously 
dangerous.  The  presence  or  absence  of 
an  invitation  or  direction  given  by  a  mem- 
ber of  the  train  crew  to  the  intending  pas- 
senger to  board  a  moving  train,  and  the  pres- 
ence or  absence  of  knowledge  or  consent 
upon  the  part  of  the  carrier,  are  frequently 
important,  and  sometimes  controlling,  fac- 
tors, and  ofttimes  the  failure  of  the  train 
to  stop  a  reasonable  time  is  a  material 
element.  6  R.  C.  L.  30;  Hunter  v.  Coopers- 
town  &  S.  Valley  R.  Co.  112  N.  Y.  371, 
2  L.R.A.  832,  8  Am.  St.  Rep.  752,  19  N.  E. 
820,  5  Am.  Neg.  Cas.  280;  Kansas  &  G. 
S.  L.  R.  Co.  v.  Dorough,  72  Tex.  108.  10 
S.  W.  711,  6  Am.  Neg.  Cas.  671;  Distler 
V.  Ix)ng  Island  R.  Co.  151  N.  Y.  424,  35 
L.RA.  762,  45  N.  E.  937,  1  Am.  Neg.  Rep. 
135;  Hoylman  v.  Kanawha  &  M.  R.  Co.  65 
W.  Va.  264,  22  L.R.A.(N.S.)  741,  64  S.  E. 
536.  17  Ann.  Cas.  1149;  Atchison,  T.  &  S.  F. 
K.  Co.  V.  Holloway,  71  Kan.  1,  114  Am.  St. 
Kop.  462,  80  Pac.  31,  18  Am.  Xeg.  Rep. 
82;  Carl  v.  Eel  River  &  E.  R.  Co.  98  Cal. 
366,  21  L.R.A.  354,  33  Pac.  213,  2  Am.  Neg. 
Cas.  207 ;  Browne  v.  Raleigh  &  G.  R.  Co.  108 
X.  C.  34,  12  S.  E.  958,  6  Am.  X'e".  Cas.  106; 
(hmnon  v.  Chicago,  R.  I.  &  P.  R.  Co.  141 
Iowa.  37,  23  L.R.A.  (X.S.)  1061.  117  X.  W. 
9(16.  However,  in 'the  instant  case  it  will 
not  be  necessary  to  determine  whether  it 
would  have  been  negligence  per  se  for  the 
plaintiff  to  have  attempted  to  board  a  mov- 


ing train  when  in  front  o>   the  depot  and 
at  a  place  provided  for  passengers. 

Although  the  plaintiff  became  an  in- 
tending passenger  when  he  entered  upon 
the  depot  grounds  for  the  purpose  of  tak- 
ing the  train  to  Ogle,  yet  it  does  not  fol- 
low that  he  was  necessarily  entitled  to  the 
rights  of  a  passenger  at  all  times  after- 
wards. It  is  not  the  rule  that  once  a  pas- 
senger always  a  passenger.  Du  Bose  v.  At- 
lantic Coast  Line  R.  R.  Co.  81  S.  C.  271, 
62  S.  E.  255;  10  C.  J.  612.  The  plaintiff 
went  upon  the  county  road,  and  while  there 
his  status  as  a  passenger  was  at  least 
suspended.  When  he  stood  upon  the  side- 
walk he  was  not  in  a  place  provided  by 
the  career  for  the  use  of  intending  passen- 
gers, and  while  he  stood  there  he  was  not 
in  a  place  where  he  could  claim  the  rights 
of  an  intending  passenger,  and  consequently 
the  carrier  was  not  under  any  obligation 
to  stop  or  to  slow  the  train  at  the  oro»ssing, 
even  though  it  be  conceded  that  the  carrier 
violated  its  contract  when  it  refused  to 
wait  ''a  minute''  at  the  depot.  If  the  rights 
of  an  intending  passenger,  which  were  ac- 
quired by  the  plaintiff  when  he  entered  upon 
the  depot  premises,  did  not  follow  him  wlien 
he  left  those  premises,  and  did  not  re- 
main with  him  while  standing  upon  the  side- 
walk, then  he  cannot  successfully  claim  the 
rights  of  an  intending  passenger,  unless 
waving  his  arm  to  the  motorman  and  the 
nod  of  the  latter  reclothed  him  with  those 
rights. 

With  the  single  exception  of  the  motor- 
man,  no  member  of  the  train  crew  either 
saw  the  defendant  while  he  was  in  the 
county  road  or  on  the  sidewalk,  or  even 
knew  that  he  was  there,  and  hence  the 
status  of  passenger  was  not  again  resumed 
imless  it  was  created  by  the  act  of  the 
plaintiff  and  the  motorman.  Although  it 
was  using  electric  power,  the  defendant  was 
operating  a  train  with  scheduled  stop;*. 
and  was  governed  by  the  rules  applicable 
to  steam  trains.  10  C.  J.  945;  2  Sheami. 
&  Redf.  Xeg.  6th  ed,  1441. 

The  county  road  was  not  a  regular  stop- 
ping place,  nor  even  a  flag  station.  It  is 
true  that  the  carrier  had  stopped  the  tniin 
at  the  road  as  many  as  six  times  to  permit 
passengers  to  board  or  alight  from  the 
train,  but  those  acts  of  acconimo<lation 
did  not  make  the  highway  a  stopping  place 
when  a  depot  was  maintained  185  feet  from 
the  crossing.  A  carrier  is  not  bound  to 
receive  passengers  otherwise  than  at  placva 
provided  for  that  purpose.  Ilaase  v.  Ore- 
gon R.  &  Xav.  Co.  10  Or.  .354,  361,  24  Pac. 
238,  6  Am.  Xeg.  Cas.  209.  The  plaintiff 
could  not  by  the  mere  giving  of  a  signal  con- 
vert the  county  road  into  a  passenger 
station.     The  act  of  signaling  to  the  niotor- 
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inan  did  not  confer  the  rights  of  a  passenger 
upon  the  plaintiff.  The  plaintiff  admits 
that  the  train  did  not  slacken  its  speed,  and 
that  from  the  time  he  first  saw  it,  when  he 
turned  around  in  the  road,  it  was  traveling 
between  3  and  5  miles  an  hour,  and  he  also 
admits  that  he  did  not  expect  the  train  to 
stop. 

The  plaintiff  contends  that  he  became 
entitled  to  the  rights  of  a  passenger  when 
the  motorman  acknowledged  his  signal.  But 
there  is  no  evidence  that  the  motorman  ac- 
knowledged his  signal,  or  in  any  way  indi- 
cated an  intention  to  accept  th«  plaintiff  as 
a  passenger.  The  most  the  motorman  did 
was  to  indicate  that  he  knew  the  plaintiff, 
just  as  he  had  done  on  half  a  dossen  previous 
occaaionB  when  the  train  passed  the  pin  in - 
tiff;  for,  in  the  language  of  the  plaintiff 
himself,  the  motorman  -'nodded  at  me  as 
though  he  knew  me."  The  plaintiff  was  not 
invited  to  board  the  train  at  the  crossing. 
The  carrier  did  not,  expressly  or  impliedly, 


contract  to  receive  him  as  a  passenger  at 
the  crossing.  There  is  no  evidence  to  show 
that  anv  member  of  the  train  crew  naw 
the  plaintiff  attempt  to  board  the  train ^  or 
knew  that  he  intended  to  board  the  train, 
or  by  word  or  act  indicated  an  intention 
to  accept  him  as  a  passenger  at  the  county 
road;  and  therefore  the  defendant  is  not 
liable  for  the  injury  suffered  by  the  plain- 
tiff. Baltimore  Traction  Co.  v.  Ht^U^,  7i> 
Md.  409,  28  Atl.  397,  3  Am.  Neg.  Gas.  724; 
Garvey  v.  Rhode  Island  Co.  26  R.  I.  80,  .58 
Atl.  456,  Id  Am.  Neg.  Rep.  o81 ;  Georgia 
&  F.  R.  Co.  v.  Tapley,  144  Ga.  453,  L.R.A. 
1916C,  1020,  87  S.  K.  473;  Mitchell  v. 
Augusta  &  A.  R.  Co.  87  S.  C.  375,  31  L.R.A. 
(N.S.)   442,  69  8.  K.  664;  10  C.  J.  617. 

The   judgment  of  the   Circuit   Court   is 
correct  and  it  is  affirmed. 

McBrldC)  Ch.  J.,  and  Benson  and  Bur- 
nett, JJ.,  concur. 


WASHINGTOX  SUPREME  COURT. 
(Department  Xo.  2.) 

D.  W.  LOCKE,  Respt., 

V. 

PUGET  SOUND  INTERNATIONAL  RAIL 
WAY  &  POWER  COMPANY  et  al.. 
Appts. 

(—  Wash.  — ,  171  Pac.  242.) 

Street  railway  —  croBslni:  accident  — 

last  clear  chance* 

A   motorman   in   charge  of  a  street  car 
who,  upon  approaching  the  point  where  he 
sees  a  tricyctist  who,  unknown  to  the  motor-  ; 
man,  is  deaf»  about  to  cross  the  track,  ob* ' 


livious  to  signals  from  the  car,  is  bound, 
under  the  doctrine  of  last  clear  chance,  to 
do  wliat  is  within  his  power  to  avoid  injury 
to  him,  which  includes  stopping  the  car  if 
the  signals  are  not  effective. 
For  other  cases,  see  Street  Railxcays,  III.  c. 
in  Dig.  1-52  N.  8. 

(Maroh  2,  1918.) 

A  PPEAL  by  defendants  from  a  judgment 
Zx  of  the  Superior  Court  for  Snohomish 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  persona!  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note.  —  In  applying  the  doctrine  of  last 
clear  chance  notwithstanding  the  plaintiff's 
negligence  in  failing  to  observe  the  train 
continued  until  the  instant  he  was  struck, 
the  court  in  LodOE  v.  Pugbx  Sound  Inter- 
.\AiiONAL  R.  &  Power  Co.  is  in  accord  with 
the  prevailing  view,  where,  as  in  that  case, 
the  plaintiff*s .  presence  was  actually  dis- 
cuvere<l  and  his  danger  was,  or  ought  to 
have  been,  realized  bv  the  defendant's  serv- 
ant.  See  notes  to  Dyerson  v.  Union  P.  R. 
Go.  7  L.R.A.(N.S.)  132,  and  Southern  R. 
Co.  V.  Bailey,  27  L.R.A.<N.S.)  379,  and 
other  notes  referred  to  in  the  last-mentioned 
note.  Where  the  presence  of  the  plaintiff 
was  not  actually  discovered  in  time  to  avert 
the  accident,  the  courts  verv  commonlv  and 
properly  insist  upon  the  noncont in  nance  or 
co3>ation  of  the  plaintiff's  negligence  as  con- 
dition of  the  applicability  of  the  rule  or* 
last  ckar  chance,  even  assuming  that  there 
was  a  i^reach  of  duty  on  defendant's  part  in 
failing  to  discover  the  danger.  As  pointed 
out    in    the    note    first    referred    to,    the  1 


justification  for  the  distinction  seems  to  lie 
in  the  consideration  that  in  the  latter  case 
the  failure  of  the  plaintiff  to  discover  his 
own  danger  stands  over  against  the  failure 
of  the  defendant  to  discover  his  danger, 
whereas,  in  the  former  case,  the  failure  of 
the  plaintiff  to  discover  his  danger  stands 
over  against  the  defendant's  failure  to  take 
proper  precautions  to  avoid  the  accident 
after  the  plaintiff*s  danger  was  actually  dib- 
covered,  and  was,  or  at  least  ought  to  have 
been,  realized. 

It  is  to  be  remembered  that  a  breach  of 
duty  on  the  defendant's  part  originating  or 
continuing  after  the  plaintiff  has  by  hii^ 
own  negligence  placed  himself  in  a  potiitiuii 
of  peril  is  a  necessary  condition  of  the  a[>- 
plicability  of  the  doctrine  of  last  clear 
chance,  and  that  tlie  mere  discovery  by  the 
defendant's  employeejj  of  the  presence  of  n 
person  on  the  track  does  not  always  and 
]ieeess?arily  satisfy  that  condition,  for  tin- 
rertKon  that  in  some  instances  tl»ey  would 
be   justified   in   assuming   that   the   person 
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Messrs.  Gooley,  Horan,  &  3Iulvlhlll  for 

appellants. 

Messrs.  Black  &  Black  and  E.  G. 
Bailey  for  respondent. 

Chadwick,  J.,*  delivered  the  opinion  of 
the  court: 

At  about  4  o'clock  on  the  afternoon  of  the 
27th  day  of  March,  1915,  respondent  was 
struck  by  a  car  operated  by  appellant  on  the 
streets  of  Everett.  The  accident  occurred 
on  Colby  avenue,  a  principal  thoroughfare 
running  north  and  south.  Colby  avenue 
intersects  Hewitt  avenue,  the  principal 
business    street    in    the    city.      The    Colby 


avenue  cars  have  their  southern  terminus  at 
Hewitt  avenue.  Tlie  first  street  north  of 
Hewitt  avenue  is  California  street.  From 
California  street  north  to  the  place  of  the 
accident  the  grade  is  practically  level.  On 
the  day  mentioned,  respondent,  who  is  lame 
and  quite  hard  of  hearing,  had  gone  to  the 
office  of  Dr.  Hathaway  on  the  west  side  of 
Colby  avenue.  He  left  his  vehicle,  a 
tricycle,  in  front  of  the  doctor's  residence. 
After  his  errand  had  been  performed,  he 
mounted  his  tricycle,  and,  after  looking  to 
the  south  and  seeing  no  car  approaching  and 
no  vehicles  other  than  some  automobiles,  he 
started  diagonally  across  Colby  avenue,  in- 


would  leave  the  track  in  time  to  escape  the 
danger.  At  least  some  cases  would  take 
that  view.  In  the  Locke  C'asb,  however, 
the  court  was  of  the  opinion  that,  in  view 
of  the  circumstances,  the  motorman  was 
l)ut  upon  notice  in  time  to  have  stopped  the 
car;  that  the  plaintiff  was  not  in  full  posses- 
sion of  hia  faculties  of  seeing  and  hearing, 
and  so  in  this  case  the  condition  referred  to 
was  fuUv  met. 

There  may  be  some  question  whether  the 
applicability  of  the  doctrine  of  last  clear 
t'hance  in  a  situation  like  that  presented 
in  the  Locke  Cask,  that  is,  where  the  plain- 
tiff's negligence  in  failing  to  discover  the 
car  or  train  continued  until  tlie  instant  of 
the  impact,  but  his  danger  was  discovered, 
and  was,  or  ought  to  have  been,  realized  in 
time  to  have  averted  the  accident,  does  not 
involve  the  doctrine  of  comparative  negli- 
gence, and  whether  it  is  logically  entirely 
consistent  with  the  view  that  the  doctrine 
of  last  clear  chance  is  a  mere  phase  of  the 
principle  that  negligence  to  be  contributory 
must  be  a  proximate  cause  of  the  injury, 
the  effect  of  the  doctrine  being  merelv  to 
relegate  the  original  negligence  of  the  plain- 
tiff to  the  position  of  a  remote  cause  or  a 
condition  as  distinguished  from  a  proxi- 
mate cause  of  the  injury.  This  view  of  the 
Imsis  of  the  doctrine  is  elaborated  in  the 
note  to  Bogan  v.  Carolina  C.  R.  Co.  55 
L.R.A.  418;  and  an  especially  clear  state- 
ment of  it  is  made  in  the  case  of  Xehring  v. 
Connecticut  Co.  46  L.R.A.(N.S.)   81)0. 

But  regardless  of  the  exact  theory  in- 
voked to  justify  the  result,  it  seems  in  ac- 
cord with  practical  justice  to  hold  the 
defendant  liable  notwithstanding  'the  con- 
tinued negligence  of  the  plaintiff  in  failing 
to  discover  his  own  danger,  if  the  defendant 
actually  discovered  and  realized,  or  ought 
to  have  realized,  it.  Indeed,  in  many  cases 
in  which  that  situation  is  presented,  there 
is  no  necessity  of  invoking  the  doctrine  of 
last  clear  chance,  for  the  reason  that  the 
failure  of  the  defendant  to  take  proper  pre- 
cautions to  avoid  the  accident  after  dis- 
covering the  danger  may  be  regarded  as 
wanton  or  wilful  misconduct,  against  which 
contributory  negligence,  that  is,  negligence 
conceded  to  be  a  contributing  cause  of  the 
accident,  is  not  a  defense.  For  the  distinc- 
tion   between    the    doctrine    of    last    clear 


chance  and  the  rule  that  contributory  neg- 
ligence is  not  a  defense  against  wanton  or 
wilful  misconduct,  see  the  preliminary  dis- 
cussion in  the  note  to' Atchison,  T.  A  8.  F. 
R.  Co.  V.  Baker,  21  L.R.A.(N.S.)   427. 

The  danger  of  accepting  general  state- 
ments to  be  found  in  opinions,  apart  from 
the  facts  of  the  case  before  the  court,  is 
well  illustrated  by  the  opinion  in  Scharf  v. 
Spokane  &  I.  E.  R.  Co.  92  Wash.  561,  159 
Pac.  7J)7.  The  court  there  declares  that 
the  doctrine  of  last  clear  chance  "is  based 
upon  the  fact  of  the  actual  knowledge  on 
defendant's  part  of  the  danger  to  the  in- 
jured party;"  and  later  in  the  same  para- 
graph quotes  a  statonent  from  Cyc.  to  the 
effect  that  the  doctrine  has  no  application 
''where  the  negligence  of  the  person  injured 
and  of  the  defendant  are  concurrent,  each 
of  which  at  the  very  time  when  the  accident 
occurs  contributes  to  it."  Both  statements 
are  true  when  limited  to  the  facta  of  the 
actual  case,  it  being  a  case  where  the  neg- 
ligence on  the  part  of  the  injured  persou 
continued  until  the  instant  he  was  struck, 
and  his  presence  was  not  actually  discov- 
ered, the  defendant's  negligence  being  predi- 
cated on  the  failure  to  keep  a  lookout  and 
to  give  proper  signals.  That  the  first  state- 
ment is  not  correct  as  applied  to  a  case 
where  the  injured  person's  negligence  did 
not  continue  until  the  instant  he  was 
struck,  but  before  the  injury  he  had  by  his 
antecedent  negligence  placed  himself  in  a 
place  of  danger  from  which  he  could  not 
escape,  is  shown  by  the  fact  that  the  same 
court,  applying  the  doctrine  of  last  clear 
chance,  permitted  a  recovery  in  such  a 
case,  although  the  danger  was  not  discov- 
ered, but  ought  to  have  been.  Nicol  v.  Ore- 
gon-Washington R.  &  Nav.  Co.  43  L.R.A. 
(N.S.)  174.  That  the  second  statement  is 
inaccurate  as  applied  to  a  case  where  the 
danger  is  actually  discovered  is  apparent 
from  cases  cited  in  the  earlier  notes. 

Many  different  phases  of  the  doctrine  of 
last  clear  chance  are  presented  in  cases  and 
notes  that  may  be  found  by  consulting  the 
L.R.A.  Indexes  under  the  title,  "Negli- 
gence," subtitle,  "Last  clear  chance;  human- 
itarian doctrine."  See  especially  the  note  to 
Bourrett  v.  Chicago  k  N.  W!  R.  Co.  36 
L.R.A.(N.S.)   957.  G.  H.  P. 
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tending  to  put  himself  on  the  east  side  of 
the  car  tracks,  or  on  the  right-hand  side  of 
the  street. 

The  jury  could  have  found  that  the  car 
started  from  Hewitt  avenue  north  on  Colby 
street  at  about  tlie  time  respondent  left  the 
curb  in  front  of  the  doctor's  office.  The 
raotorman  testified  that  he  saw  respondent 
leave  the  curb  in  front  of  the  doctor's  office 
when  he  started  the  car  at  California  street. 
The  street  car  was  stopped  at  .California 
street  to  take  on  a  passenger.  The  motor- 
man  sounded  his  gong  as  he  started  the  car. 
As  the  car  moved  north  he  appreciated  the 
fact  that  respondent  was  intent  upon  cross- 
ing the  track.  He  sounded  his  gong  almost 
continuously  up  to  the  time  respondent  was 
struck.  The  accident  occurred  approximate- 
ly 165  feet  north  of  California  street.  Re- 
spondent's tricycle  was  struck  by  the  left- 
hand  corner  of  the  car.  The  car  was  stopped 
by  setting  the  brakes  hard  in  a  distance 
probably  equal  to,  or  little  more  than,  its 
length,  although  the  jury  would  have  been 
justified  in  finding  a  greater  distance. 

The  assignments  of  error  all  go  to  the 
le<;al  p.ufhciencv  of  the  evidence  to  sustain 
the  verdict,  it  being  appellant's  contention 
that  respondent  was  so  regardless  of  his  own 
safety  that  he  is  to  be  charged  with  con- 
tributory negligence  as  a  matter  of  law,  and 
although  appellant  may  have  been  negligent, 
the  negligence  of  respondent  was  concurring 
and  continuing  up  to  the  time  of  the  acci- 
dent. Appellant  admits  that  respondent 
suffered  from  a  certain  degree  of  deafness, 
but  contends  that  there  is  no  evidence  that 
the  motorman  knew  of  his  infirmity.  The 
position  of  appellant  is  that  there  was  no 
duty  on  the  part  of  the  motorman  to  take 
care  of  respondent's  safety  until  respondent 
actually  came  into  the  zone  of  danger,  which 
is  fixed  as  the  ear  track,  or  so  near  the  car 
track  that  the  car  would  strike  any  object 
in  its  way.  This  contention  is  based  upon 
the  assumption  that  there  was  a  primary 
duty  on  the  part  of  the  respondent,  knowing 
of  the  existence  of  the  car  track  and  the 
possibility  of  cars  approaching  at  any  time, 
to  take  account  of  his  own  safety  to  the  ex- 
tent of  looking  before  putting  himself  in  a 
position  where  he  might  be  injured. 

The  facts  in  this  case  are  such  that  appel- 
lant cannot  avail  himself  of  the  principles 
relied  on.  The  duty  of  the  motorman  began 
at  the  very  moment  that  he  saw  respondent 
moving  into  a  situation  of  peril;  that  mo- 
ment is  fixed  by  his  own  testimony  when  he 
was  starting  the  car  at  California  street; 
or,  in  other  words,  the  duty  of  the  motor- 
man  began  at  the  time  he  began  to  perform 
it.  He  sounded  his  gong  from  the  time  he 
saw  respondent  until  the  car  struck  him. 
Whether    the    mere    ringing    of   the   gong, 


which  it  is  conceded  did  not  attract  respond- 
ent's attention,  was  a  sufficient  performance 
of  duty  under  all  the  facts,  was  a  question 
j  for  the  jury. 

In  Beeman  v.  Puget  Sound  Traction, 
Light  &  P.  Co.  79  Wash.  137,  139  Pac.  3087, 
speaking  of  the  duty  of  a  motorman  on  a 
street  car, — and  it  will  be  borne  in  mind  that 
the  duties  of  the  traveler  and  the  motor- 
man  are  reciprocal, — we  quoted  from 
Johnson  v,  Washington  Water  Power  Co.  73 
Wash.  616,  132  Pac.  392:  "A  motorman 
has  the  right  to  assume  that  a  person  on  the 
street  will  exercise  such  care  to  avoid  in* 
jury,  and  he  may  lawfully  act  on  that  as- 
sumption, until  the  conduct  of  the  person 
warns  him  to  the  contrary." 

But  the  continued  movement  of  a  person 
toward  a  place  of  danger  after  a  warning 
sound  is  notice  that  he  is  unaware  of  his 
peril,  and  is  enough  to  break  the  reciprocal 
balance  of  duty,  and,  if  it  can  be  said  that 
he  had  the  time  to  do  so,  puts  upon  the 
motorman  the  positive  duty  of  avoiding  an 
accident. 

In  Budman  v.  Seattle  Electric  Co.  61 
Wash.  281,  112  Pac.  356,  the  motorman  saw 
the  plaintiff  approaching  the  train  when 
distant  about  two  car  lengths.  He  let  the 
car  drift  and  rang  his  gong  in  time  to  warn 
plaintiff.  He  supposed  plaintiff  knew  the 
car  was  coming.  The  evidence  did  not  show 
that  the  plaintiff  actually  knew  of  the 
existence  of  the  car.  A  verdict  of  the  jury 
that  this  did  not  meet  the  measure  of  the 
company's  duty  was  sustained.  So  in  Teck- 
er  v.  Seattle,  k  &  S.  R.  Co.  60  Wash.  570, 
111  Pac.  791,  Ann.  Cas.  1912B,  842; 
"The  motorman  testified  that,  when  he 
first  observed  the  boy,  he  was  about  15 
feet  from  the  track,  and  in  a  place  of 
safety,  'if  he  had  stopped;'  that  he  kept 
ringing  the  gong,  but  that  the  boy  'kept 
going  right  along,'  and  that  the  boy  'was 
about  15  feet  of  the  car,  running  across 
through  the  street  over  the  crossing.'  " 

We  said:  "If  by  the  exercise  of  proper 
vigilance,  the  motorman  could  have  seen 
the  child  in  time  to  stop  the  car  and  avoid 
striking  him,  it  was  his  duty  to  do  so;  and 
if,  when  he  saw  the  boy.  his  conduct  in- 
dicated that  he  was  intending  to  cross  the 
track,  and  that  he  had  not  seen  the  car  or 
heard  the  signals,  if  any  were  given,  it  was 
the  duty  of  the  motorman  to  use  every 
effort  to  stop  the  car." 

In  each  of  these  cases,  the  court  noticed 
that  the  collateral  facts  of  age  and  mental 
alertness  were  proper  items  to  be  considered 
by  the  jury.  In  the  case  at  bar.  respond- 
ent's infirmity  was  a  probative  fact  when 
considered  in  the  light  of  all  the  evidence. 
We  think  the  case  falls  naturallv  within 
the  doctrine  of  the  last  clear  chance,  not- 
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withstanding  counseVs  contention  "that  if 
the  negligence  of  the  appellant  was  merely 
concurrent  with  that  of  respondent,  and 
that  respondent's  negligence  continued  up 
to  the  time  of  the  accident  and  was  con- 
current with  that  of  the  appellant,  the 
doctrine  of  last  clear  chance  has  no  ap- 
plication." 

^luch  of  the  confusion  attending  the  doc- 
trine of  the  last  clear  chance  has  come 
from  a  seeming  belief  on  the  part  of  many 
judges  and  text- writers  that  it  is  in  itself 
a  principle  of  law  and  subject  to  arbitrary 
definition,  whereas  it  is  no  more  than  a 
judicial  exception  to  established  principles, 
resting  in  fact,  and  not  in  law.  The  chance 
to  avoid  an'  injury  is  a  relative  question  to 
be  resolved  solely  by  reference  to  the  facts 
of  each  particular  case.  If  the  one  party 
knows  of  the  peril  of  the  other,  although 
brought  about  by  that  other's  negligenoe,  in 
time  to  avoid  injuring  him,  he  is  at  once 
put  to  a  degree  of  care  commensurate  with 
the  present  situation  of  the  parties. 

The  doctrine  of  last  clear  chance  does  not 
abrogate  any  of  the  rules  of  proximate 
cause;  it  rather  affirms  them.  It  is  a  rule 
of  convenience  as  w^ell  as  necessity,  to 
which  the  courts  have  resorted  in  all  proper 
cases  where  contributory  negligence  is 
pleaded  as  a  defense,  and  a  jury  is  called 
upon  to  find  the  proximate  cause.  The  rule 
as  we  understand  it  to  be  is  laid  down  in 
Nellis  on  Street  Railways:  "Contributory 
negligence  of  a  party  injured  will  not  de- 
feat his  action,  if  the  defendant  or  its 
servants  might  by  reasonable  care  and  pru- 
dence have  discovered  his  peril  in  time  to 
save  him,  and  thus  have  avoided  the  conse- 
quences of  the  injured  party's  negligence. 
In  such  a  case  the  plaintiff's  alleged 
contributory  negligence  could  not  be  said 
to  be  the  direct  and  proximate  cause  of  the' 
accident,  but  the  defendant's  negligence 
'would  be  the  proximate  cause,  and  would 
thus  render  it  liable."  Xellis,  Street  Rail- 
ways, 2d  ed.  §  462. 

The  argument  of  counsel  is  not  unlike 
that  made  in  the  case  of  Mosso  v.  E.  H. 
Stanton  Co.  76  Wash.  220,  L.R.A.1916A, 
943,  134  Pac.  941,  where  it  is  said:  "The 
appellant  cites  certain  authorities,  most  of 
them  railroad  or  street  car  cases,  and  some 
of  them  cases  arising  on  injuries  to  tres- 
passers on  railroad  tracks,  to  sustain  the 
contention  that  in  no  case  can  a  plaintiff 
recover  where  his  negligence  continues  up 
to  the  time  of  the  injury.  The  authorities 
cited  hardly  bear  that  construction.  .  .  . 
At  any  rate,  this  court  has  held,  in  accord- 
ance with  many  courts  and  with  what  we 
conceive  to  be  the  more  logical,  as  well  as 


the  more  humane,  rule,  that,  where  the 
peril  of  a  traveler  on  the  highway  is  actual- 
ly discovered  and  should  be  appreciated  by 
the  operator  of  a  street  car  or  other  agency 
of  danger,  there  arises  a  new  duty  to  exer- 
cise all  reasonable  care  to  avoid  injury,  and 
the  failure  to  exercise  such  care,  if  it 
results  in  injury,  will  render  a  defendant 
liable,  notwithstanding  the  continuance  of 
the  plaintiffs  negligenoe  up  to  the  instant 
of  the  injury.  O'Brien  v.  Washington 
Water  Power  Co.  71  Wash.  688,  129  Pac. 
391;  Dyerson  v.  Union  P.  R.  Co.  74  Kan. 
528,  7  L.R.A.(N.S.)  132,  87  Pac.  680,  11 
Ann.  Cas.  207;  Bruggcman  v.  Illinois  C.  R. 
Co.  147  Iowa,  187,  123  N.  W.  1007,  Ann. 
Cas.  1912B,  876." 

A  fair  statement  of  the  law  is  to  be  found 
in  Gallagher  v.  Manchester  Street  R.  Co.  70 
N.  H.  212,  47  Atl.  610:  "If  due  care  on  the 
part  of  either  at  the  time  of  the 
injury  would  prevent  it,  the  antecedent 
negligence  of  one  or  both  parties  is  im- 
material, except  it  may  be  as  one  of  the 
circumstances  by  which  the  requisite 
measure  of  care  is  to  be  determined.  In 
that  case  the  motorman  "might  have 
stopped  the  car  sooner  than  he  did." 

Bedell  v.  Detroit,  Y.  &  A.  A.  R.  Co.  131 
Mich.  668,  92  N.  W.  349,  13  Am.  Neg.  Rep. 
114,  is  a  case  somewhat  similar  to  the  case 
at  bar.  The  plaintiff  was  afflicted  with 
deafness  as  is  respondent.  The  court  said: 
"The  only  question  which  can  fairly  be 
made  upon  this  record  is  whether  the  facts 
justified  the  submission  of  the  question  to 
the  jury  in  the  form  adopted  by  the  circuit 
judge.  It  is  contended  by  the  defendant 
that  the  evidence  shows  that  the  decedent 
was  signaled  by  his  companions,  and 
warned  of  the  danger.  This  is  doubtless 
true,  but  it  is  also  apparent  that  the  de- 
cedent did  not  understand  the  signals 
given;  and  there  was  testimony  from  which 
the  jury  might  have  inferred  that  the 
motorman  observed  that  these  signals  were 
not  being  understood  or  observed  by  de- 
cedent. The  defendant  also  contends  that 
the  case  is  one  like  Fritz  v.  Detroit 
Citizens'  Street  R.  Co.  105  Mich.  60,  62  N. 
W.  1007;  namely,  an  attempt  to  cross  the 
track  unexpected  and  sudden.  But  the 
present  case  differs  from  that  in  this,  that 
for  a  considerable  distance  the  decedent, 
while  pursuing  his  way  on  his  bicycle,  ahead 
of  and  in  the  same  direction  in  which  the 
electric  car  was  going,  was  near  enough  to 
the  track  to  be  in  a  place  of  danger;  and 
this  within  the  observation  of  the  motor- 
man.  There  was  testimony,  therefore, 
bringing  the  case  within  the  rule  of  the 
cases  first  above  cited,  and,  as  the  only  er- 
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Tor  relied  upon  is  the  refusal  of  the  circuit 
judge  to  direct  a  verdict  for  the  defendant,  | 
the  judgment  will  be  allirmed." 

In  McAndrews  v.  St.  Louis  &  S.  R.  Co.  83 
Mo.  App.  233,  the  court  held:  "The  only 
negligence  attributable  to  plaintiff  is  that 
he  endeavored  to  pass  wagons  on  a  public 
street  which  obstructed  his  way,  and  that 
in  the  necessary  use  of  the  part  of  the  street 
covered  by  the  tracks  of  defendant,  he  went 
upon  the  same  without  looking  or  listening 
for  the  approach  of  trains,  and  that  he  con- 
tinued to  use  this  part  of  the  street  with- 
out looking  for  the  approach  of  a  train 
from  his  rear  up  to  the  time  of  the  accident. 
Conceding  that  this  was  negligence  on  the 
part  of  the  plaintiff,  yet  the  testimony  fair- 
ly supports  the  inference  that  he  went  upon 
tlie  track  of  defendant  at  such  a  distance 
ahead  of  the  car  in  his  rear  that  the  motor- 
man  in  charge  of  the  car,  by  ordinary  care, 
could  have  stopped  the  car  after  he  had 
discovered  the  plaintiff  in  a  position  of 
peril.  This  evidence  presented  an  issue  as 
to  the  proximate  cause  of  the  injury  to 
plaintiff  and  the  damage  to  his  property, 
which  he  was  entitled  to  have  the  jury  pass 


it 


upon 

Fluhart  v.  Seattle  Electric  Co.  65  Wash. 
291,  118  Pac.  51;  Helliesen  v.  Seattle  Elec- 
tric Co.  56  Wash.  278,  105  Pac.  458,  and 
Dimuria  v.  Seattle  Transfer  Co.  50  Wasii. 
633,  22  L.R.A.(N.S.)  471,  97  Pac.  657,  are 
readily  distinguished  upon  the  facts.  In 
none  of  these  cases  was  the  peril  of  the 
pedestrian  apparent  for  an  appreciable  time 
1)efore  the  accident,  nor  did  it  continue  long 
enough  after  discovery  to  put  the  driver  up- 
on either  actual  or  implied  notice  of  the 
danger  in  time  to  have  avoided  the  injury. 
Under  a  somewhat  similar  state  of  facts,  we 
held  that  these  cases  would  not  control. 
Ludwlgs  V.  Dumas,  72  Wash.  68.  129  Pac. 
903:  "He  was  in  plain  view  of  the  defend- 
ant, and  apparently  crossing  the  course 
which  defendant  desired  to  take  at  that 
time.  Whether  he  should  have  seen  the 
defendant  and  avoided  the  automobile,  or 
whether  the  defendant  should  have  seen  the 
plaintiff  and  avoided  him,  were,  we  think, 
questions  for  the  jury." 

Scharf  v.  Spokane  &  I.  E.  R.  Co.  92  Wash. 
561,  169  Pac.  797,  is  also  relied  upon.  That 
case  was  properly  decided  upon  the  theory 
that  the  one  injured  was  a  mere  licensee  or 
trespasser,  to  whom  the  defendant  company 
owed  no  duty  other  than  to  avoid  a 
wanton  or  wilful  injury.  It  will  be  observed 
that  the  opinion  of  the  court  does  not  rest 
entirely  upon  the  continuing  negligence  of 
the  decedent,  but  the  knowledge  of  the  re- 
spondent is  considered  as  of  equal  weight. 


Our  attention  is  called  to  the  case  of 
BuUis  V.  Ball,  98  Wash.  342,  167  Pac.  942. 
That  case  has  no  bearing  upon  the  case  at 
bar.  The  court  there  held  that  the  doctrine 
of  the  last  clear  chance  was  not  applicable 
to  the  facts;  but  if  it  were  so,  the  court  had 
instructed  upon  the  only  phase  of  the  doc- 
trine that  could  have  even  a  remote  bearing, 
and  inasmuch  as  appellant  had  not  excepted 
to  the  instruction  of  the  court,  he  was  in  no 
position  to  urge  it  as  error.  In  the  last 
analysis  the  case  of  Bullis  v.  Ball  was  lit  le 
more  than  a  race  for  the  crossing,  a  con- 
dition out  of  which  no  right  of  action  would 
possibly  arise. 

In  the  instant  case  respondent  was  in  the 
rightful  use  of  the  street.  His  persistence 
in  crossing  after  timely  warning  had  been 
given  was  enough  to  put  the  motorman  on 
notice  that  he  was  not  in  full  possession  of 
his  faculties  of  seeing  and  hearing.  When 
the  motorman  saw  respondent  and  rang  the 
gong,  he  had  the  right  to  assume  that  re- 
spondent would  look  out  for  his  own  safety 
to  the  extent  of  stopping,  or  clearing  the 
track  if  upon  it.  But  when  respondent  did 
not  heed  the  warning,  the  motorman,  having 
time,  was  in  duty  bound  to  protect  him. 

In  Johnson  v.  Washington  Water  Power 
Co.  73  Wash.  616,  132  Pac.  392,  the  injured 
party  was  aware  of  the  approaching  car. 
His  duty  was  equal,  if  not  greater,  than 
that  of  the  motorman,  for  knowing  the 
situation,  he  could  have  kept  his  way  or 
turned  off  the  track  and  avoided  the 
accident.  His  negligence  was  clearly  the 
proximate  cause. 

It  is  charged  that  the  affirmance  of  this 
case  will  indorse  the  doctrine  of  compara- 
tive negligence, — a  doctrine  which  this  court 
has  persistently  rejected.  There  are  cases 
somewhat  similar  where  a  recovery  has  been 
denied  under  the  doctrine  of  comparative 
negligence,  but  this  court,  whether  for 
sound  or  unsound  reasons,  has  rejected  these 
and  like  cases.  In  the  Mosso  Case  the  court 
assumed  to  divide  the  doctrine  of  the  last 
clear  chance,  the  first  element  being:  "As- 
suming that  a  traveler  has  negligently 
placed  himself  in  a  dangerous  situation  up- 
on the  highway,  then,  as  we  have  seen, 
whenever  the  person  in  control  of  such 
agency  actually  sees  the  traveler's  situation 
and  should  appreciate  his  danger,  the  last 
chance  rule  applies,  without  regard  to  the 
continuing  negligence  of  the  traveler  con- 
curring with  that  of  the  operator  up  to  the 
very  instant  of  the  injury." 

If  this  he  an  adoption  of  he  doctrine  of 
comparative  negligence,  and  it  be  vicious, 
the  court  has  erred  in  declaring  what.it  has 
conceived  to  be  "the  more  logical,  as  well  as 
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the  more  humane,  rule/'  and  a  majority  of 
the  judges  have  sustained  it  against  re- 
peated assaults. 

Whether  appellants  had  notice  of  the 
peril  of  respondent,  and  had  time  to  avoid 
injuring     him     notwithstanding     his     con- 


tributory negligence,  was  a  question  for  the 

jury- 
The  judgment  is  affirmed. 

£llis,  Ch.  J.,  and  Mount,  Morris,  and 
Holcomb,  JJ.,  concur. 


WISCONSIN  SUPREME  COtTRT. 

METHODIST  EPISCOPAL  CHURCH  BA- 
RACA  CLUB,  Appt., 

V. 

CITY  OF  MADISON,  Respt. 
(—  Wis.  — ,  167  N.  W.  258.) 

Tax  —  exemption  —  Baraca  clubhouse. 

An  incorporated  Sunday  school  class  is 
not  entitled  to  exemption  as  a  benevolent  in- 
stitution upon  property  maintained  as  a 
clubhouse,  in  which  meals  are  furnished  and 
rooms  rented  to  members  and  reading  and 
entertainment  rooms  maintained,  although 
the  club  aids  the  class  and  maintains  Bible 
studies,  if  the  only  benevolent  work  done  is 
the  procuring  of  a  few  positions  for  men, 
the  sending  of  a  few  flowers  to  the  sick,  and 
the  furnishing  of  a  few  free  meals. 
For  other  cases,  see  Taxes,  1.  /,  S,  in  Dig. 

1-52  y.  8. 

(Eschweiler,  J.,  dissents.) 

(April  3,  1918.) 

jk  PPEAL  by  plnintiflf  from  a  judgment  of 
I\  the  Circuit  Court  for  Dane  county  in 
favor  of  defendant  in  an  action  brought  to 
recover  taxes  paid  to  the  defendant  city 
on  property  which  was  alleged  to  be  exempt. 
Affirmed. 

Statement  by  Owen.  J.: 

This  is  an  action  brought  to  recover 
taxes  paid  to  the  city  of  Madison,  on  the 
ground  tliat  the  property  on  which  they 
were  levied  is  exempt  from  taxation.  Ap- 
pellant is  a  corporaticm  organized  under  the 
provisions  of  chapter  86  of  the  Statutes, 
without  capital  stock.  As  set  forth  in  the 
articles  of  incorporation,  its  purposes  are 
to  provide  for  the  study  of  the  Bible,  and 
for  religious,  social,  and  moral  culture,  and 
the  obtaining  and  carrying  on  of  a  home  for 
the  club.  No  pecuniary  benefits  shall  ever 
be  paid  to  any  member.  Only  members  of 
Baraca  Bible  Class  of  the  Methodist  Episco- 
pal Church  are  eligible  to  membership  in  the 

Note.  —  The  use  of  a  lodge  or  club  build- 
ing for  entertainment  or  social  purposes  as 
affecting  the  right  to  exemption  from  taxa- 
tion is  discussed  in  the  note  to  St.  Ix)uia 
Lodge  V.  Koein,  L.R.A.1915C,  694;  and  see 
other  notes  there  referred  to  on  related 
questions. 
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club.  Applicants  must  receive  a  five-sixths 
vote  of  the  board  of  directors.  There  are 
membership  dues  of  $5  per  annum.  The 
membership  of  the  club  is  from  30  to  40; 
varies  from  time  to  time.  There  are  two 
general  reading  rooms,  two  large  rooms 
on  the  first  floor  used  for  club  purposes, 
containing  a  piano  and  victrola  In  the 
parlor,  a  general  supply  of  books  and  peri- 
odicals in  the  reading  room,  and  a  few  sots 
of  chess  and  checkers  that  are  very  much 
used.  The  rooms  in  the  clubhouse  are 
rented  to  members.  A  rule  of  the  house 
gives  a  club  member  preference.  Any  club 
member  who  wishes  to  come  in  can  have 
the  room  occupied  by  a  nonclub  member. 
Table  board  is  also  supplied.  The  board  is 
arranged  by  meal  tickets,  so  much  for  a 
meal.  Tickets  are  sold  to  members  and 
others.  There  is  a  house  secretary,  who  is 
manager  of  the  house.  The  appellant 
opened  the  house  or  club  on  February  21, 
1916.  During  the  remainder  of  1916  and 
four  months  of  1917  its  income  was  as  fol- 
lows: Dues  from  members,  $311.62; 
room  rent,  $1,106.93;  board  for  the  same 
period,  $5,278.98, — making  a  total  income 
of  $6,697.73.  In  addition  to  this  income 
appellant  made  a  loan  of  $500,  making  the 
total  receipts  $7,197.73.  The  total  disburse- 
ments of  the  club  during  tlie  same  period 
were  $7,137,  which  disbursements  were  made 
for  groceries,  meat,  ice  cream,  ice,  gas, 
light,  telephone,  fuel,  labor  in  kitchen,  and 
for  care  of  rooms,  laundry,  miscellaneous 
expenditures,  payment  on  land  contract, 
insurance,  repairs,  plumbing,  electric  light 
fixtures,  for  victrola,  records,  and  furniture. 
Thev  have  lectures  in  the  clubhouse  everv 
two  weeks  during  the  winter  season.  To 
these  lectures  they  often  invite  "others  be- 
sides the  club  members.  There  is  a  Bible 
study  class  every  Monday  evening  and  study 
class  every  Tuesday  evening  on  the  subject 
"Mind  of  the  Master,"  a  religious  work, 
to  which  everyone  is  invited  that  they  can 
get.  It  meets  in  the  clubhouse.  Club  mem- 
bers and  class  members  and  all  the  young 
men  try  to  get  other  young  men,  invite 
them  down  there  to  supper  occasionally, 
and  then  invite  them  to  stay  to  Bible  class. 
After  that  they  have  a  mixer,  so  to  speak, 
and  get  acquainted  with  the  invited  guests. 
The  club  aids  the  Baraca  class  in  keeping 
up  its  interest  in  all  these  religious  activi- 
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ties.  They  invoke  blessing  at  the  table. 
The  record  diBcloses  that  positions  were 
secured  for  perhaps  half  a  dozen  young  men. 
The  only  evidence  that  the  funds  of  the  ap- 
pellant club  have  been  used  for  benev- 
olent purposes  is  that  flowers  were  sent 
to  one  young  man  sick  in  the  hospital, 
■which  were  paid  for  by  special  subscription. 
Some  meal  tickets  were  furnished  on  credit, 
which  were  paid.  A  few  scattering  meals 
were  furnished  free. 

The  city  of  Madison  imposed  and  collect- 
ed taxes  upon  the  clubhouse  property.  The 
corporation  filed  its  claim  with  the  city 
council  of  the  city  of  Madison  for  a  re- 
payment of  the  tax,  claiming  the  property 
to  be  exempt  on  the  ground  that  it  was  the 
property  of  a  benevolent  society.  From  a 
disallowance  of  the  claim  by  the  city  coun- 
cil, an  appeal  was  taken  to  the  circuit 
court,  where  judgment  was  rendered  ai^ainst 
the  corporation,  and  from  that  judgment 
the  corporation  appealed. 

Messrs.  Hall,  Baker,  &  Whitoomb,  for 

appellant : 

The  property  is  exempt  from  taxation  for 
the  reason  that  it  is  exclusively  used  for 
benevolent  purposes. 

Auburn  v.  Y.  M.  C.  A.  86  Me.  244,  29 
Atl.  992;  Little  v.  Newburyport,  210  Mass. 
414,  96  N.  E.  1032,  Ann.  Cas.  1912D,  425; 
Com.  V.  Lynchburg  Y.  M.  C.  A.  115  Va. 
745,  50  L.R.A.(N.S.)  1197,  80  S.  E.  589; 
Philadelphia  v.  Women's  Christian  Asso. 
125  Pa.  572,  17  Atl.  475;  SU  Joseph's 
Hospital  Asso.  v.  Ashland  County,  90  Wis. 
636,  72  N.  W\  43;  St.  John's  Military 
Academy  v.  Edwards,  143  Wis.  551,  139 
Am.  St.  Rep.  1123,  128  N.  \N.  113. 

Mr.  William  Ryan,  for  respondent: 

Plaintiff's  property  is  not  exempt  from 
taxation. 

Green  Bay  Lodge  v.  Green  Bay,  122  Wis. 
452,  106  Am.  St.  Rep.  984,  100  N.  W.  837; 
Sutter  "v.  Milwaukee  Bd.  of  Fire  Under- 
writers, 161  Wis.  615,  155  N.  W.  127, 
Ann.  Cas.  1917E,  682;  Widows*  &  Orphans' 
Home  V.  Com.  126  Ky.  386,  16  L.R.A.(X.S.) 
829,  103  S.  W.  354;  1  Cooley,  Tax.  3d.  ed 
pp.  356,  357;  Katzer  v.  Milwaukee,  104 
Wis.  16,  79  K  W.  745,  80  X.  W.  41;  St. 
John's  Military  Academy  v.  Edwards,  143 
Wis.  551,  139  Am.  St.  Rep.  1123,  128  N. 
W.  113;  Y.  M.  C.  A.  v.  Paterson,  61  N.  J. 
L.  420,  39  Atl.  665,  affirmed  in  64  N.  J.  L. 
361,  45  Atl.  1092 ;  Y.  M.  C.  A.  v.  New  York, 
113  N.  Y.  187,  21  N.  E.  86;  Y.  M.  C.  A. 
v.  Donoluif^h,  13  Phila.  12;  Auburn  v.  Y. 
M.  C.  A.  86  Mc.  244,  29  Atl.  992;  Sisters 
of  Peace  v.  Westervelt,  64  N.  J.  L.  510,  45 
Atl.  788. 


Owen,  J.,  delivered  the  opinion  of  the 
court: 

Section  103Q,  Statutes,  provides  that  "per- 
sonal property  owned  by  any  religious, 
scientific,  literary,  educational  or  benevo- 
lent association  .  .  .  and  the  real  property 
necessary  for  the  location  and  convenience 
of  the  buildings  of  such  association  and 
embracing  the  same,  not  exceeding  10  acres," 
are  exempt  from  taxation.  Appellant 
claims  that  it  is  a  benevolent  institution. 
Exemption  from  taxation  of  property  de- 
voted to  charity  or  benevolent  purposes  is 
made  on  the  ground  that  such  institutions 
perform  services  for  the  public,  and,  to  some 
extent  at  least,  relieve  the  state  from  ex- 
pense. 'The  benevolent  purposes  of  such 
an  organization  as  the  statute  contemplates 
are,  in  a  measure,  akin  to  charitable  pur- 
poses, in  that  they  bestow  benefits  through 
their  efforts  and  means  on  either  its  mem- 
bers or  the  public  by  assisting  the  needy 
or  promoting  some  benefaction  by  advan- 
cing and  supporting  agencies  of  a  bene- 
ficial public  nature."  Green  Bay  Lodge 
v.  Green  Bay,  122  Wis.  452,  468,  106 
Am.  St.  Rep.  984,  100  N.  W.  837.  In  that 
case  exemption  was  denied  the  Elks'  club- 
house, because  it  was  said:  ''While  some 
of  the  aims  of  the  order  are  the  promotion 
of  benevolence  and  charity,  it  is  the  avowed 
and  obvious  purpose  of  the  order  to  main- 
tain this  clubhouse  as  a  suitable  place  for 
the  members  and  their  families  to  congre- 
gate for  entertainment,  amusement,  and 
to  provide  refreshments.  The  bestowal  of 
these  privileges  and  benefits  is  not  of  a 
benevolent  or  charitable  character.  These 
privileges  and  benefits  which  every  person 
may  secure  for  himself  and  family  for  a 
consideration,  according  to  his  tastes,  wish- 
es, and  means,  and  which  the  members 
of  this  lodge  thus  provide  by  co-operation 
as  a  body  for  their  mutual  advantage,  are 
not  of  a  benevolent  character,  and  serve 
no  such  purpose." 

The  Baraca  Club  seems  to  maintain  the 
premises  in  question  as  a  home  for  its  itiner- 
ant members  and  those  with  no  fixed  place 
of  abode  in  the  city.  Rooms  are  maintained, 
which  are  rented  to  nonmembers  onlv  when 
they  are  not  desired  by  members.  A  restau- 
rant or  caf6  is  operated,  which  the  public 
is  invited  to  patronize.  There  is  no  evi- 
dence that  either  rooms  or  meals  are  fur- 
nished at  reduced  rates,  or  that  such  serv- 
ice is  confined  to  the  poor  and  needy,  or 
that  anyone  benefits  by  these  activities. 
Upwards  of  $7,000  was  expended  by  the 
club  between  the  time  it  started  and  the 
time  of  trial.  The  record  discloses  fully 
and  in  detail  the  purposes  of  these  expendi- 
tures, from  which  it  appears  that  substan- 
tiallv  the   entire   sum   was   dispensed   for 
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expenses  of  maintenance,  restaurant  sup- 
plies^ club  furniture,  club  comforts,  and 
in  liquidation  of  the  clubhouse  debt.  Bible 
studies  and  religious  observances  on  the 
part  of  the  occupants  of  the  club  were 
shown,  but  they  were  such  as  usually  pre- 
vail in  religious  homes,  and  simply  mark 
the  natural  and  to  be  expected  inclinations 
of  the  members  of  a  religious  club,  and  con- 
stitute an  attraction  for  new  members  of 
similar  tastes.  Besides,  appellant  is  not 
claiming  exemption  on  the  ground  that  it 
is  a  religious  institution. 

The  activities  of  the  club  that  may  be 
characterized  as  benevolent  seem  to  have 
consisted  in  securing  positions  for  a  few 
young  men,  and  in  the  furnishing  of  an 
inconsequential  number  of  free  meals.  This 
is  wholly  insufficient  to  give  it  the  cast  of 
a  benevolent  society.  The  pervading  and 
dominant  purpose  of  the  club  was  to  fur- 
nish a  home  and  a  meeting  place  for  the 
members  of  the  Sunday  school  class,  to 
maintain  interest  in  the  work  of  the  class, 
and  to  facilitate  the  acquiring  of  new  mem- 
bers thereof.  That  the  purposes  of  the  club 
are  laudable  and  its  Influence  wholesome 
there  can  be  no  doubt.  But  statutes  ex- 
empting property  from  taxation  are  not  to 
be  enlarged  by  construction.  Taxation  is 
the  rule,  and  exemption  the  exception.  He 
who  claims  exemption  must  bring  himself 
within  the  terms  of  the  exception.  We 
do  not  regard  this  as  a  doubtful  or  border 
line  case,  and  deem  it  unnecessary  to  re- 
fine upon  the  character  of  a  benevolent  as- 
sociation within  the  meaning  of  this  stat- 
ute. 


Appellant  cites  the  case  of  St.  Joseph's 
Hospital  Asso.  v.  Ashland  County,  96  Wis. 
636,  72  N.  W.  43,  and  numerous  decisions 
from  other  states  holding  the  property  of 
Young  Men's  Christian  Associations  exempt 
under  the  statutes  of  such  states.  A  most 
casual  comparison  reveals  a  wide  and  strik- 
ing gap  between  the  benevolent  activities 
of  those  associations  and  those  oi  the  Bara- 
ca  Club,  both  in  character  and  in  extent. 
They  do  not  constitute  authority  for  ap- 
pellant's contention.  We  are  satisfied  with 
the  judgment  of  the  lower  court. 

Judgment    affirmed. 

Eschweiler,  J.,  dissenting: 

Tlie  plaintiff,  as  appears  by  the  express 
terms  of  its  charter  and  the  evidence,  is 
not  organized  for  any  pecuniary  benefit  to 
its  members,  and  any  mercenary  object 
is  therefore  expressly  excluded.  The  pur- 
posed reasons  for  its  existence  as  expressed 
by  its  articles  of  association  are  supported 
by  the  evidence  as  to  the  manner  of  its 
existence,  and  seem  to  me  to  take  it  with- 
out the  class  of  those  associations  whose 
purpose  is  to  provide  entertainment  and 
amusement  for  their  members,  and  to  bring 
it  within  the  wide  field  of  benevolent  as- 
sociations intended  to  be  fostered  and  en- 
couraged by  the  exemption  statute  here  in- 
volved. 

The  quantum  of  the  result  attained,  es- 
pecially in  the  early  years  of  the  existence 
of  any  such  organization,  cannot  properly 
be  made  the  standard  by  which  benevolent 
purpose  is  to  be  ascertained  any  more  than 
was  quantity  the  standard  with  the  widow's 
mite. 


OREGON  SUPREME  COURT. 

LILLIE  YETT,  Appt., 

V. 

OREGON   SURETY  &   CASUALTY  COM- 
PANY, Respt. 

(—  Or.  — ,  172  Pac.  486.) 

Insurance  —  renewal  —  tendei'     after 
premium  day. 

The  acceptance  for  several  months,  by  one 
insuring  against  accident  from  month  to 
month  by  a  policy  requiring  payment  of 
premiums  on  the  first  of  each  month  in  ad- 
vance, and  reserving  to  the  insurer  the 
right  to  refuse  to  renew,  of  premiums  after 

Xote.  —  For  option  of  insurer  to  refuse 
renewal  premiums  on  accident  policy  as 
bearinjr  upon  effect  of  receipt  of  premiums 
after  due  as  a  waiver,  see  annotaion  fol- 
lowing this  case,  post,  1129,  and  see  refer- 
ences therein  to  annotation  on  related  ques- 
tions. 


the  premium  day  has  passed,  confers  no 
right  on  the  insured  to  a  renewal  by  ten- 
der of  premiums  after  the  premium  da;^  has 
passed. 

For  other  cases ^  see  Insurance ,  III,  h^  m 
Dig.  1-52  N.  8. 

(April  30,  1918.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  accident  insurance  policy.  Af- 
firmed. 

Statement  by  McBride,  Ch.  J.: 
This  was  an  action  to  recover  upon  an 
insurance  policy.  Attached  to  the  com- 
plaint w^as  a  copy  of  the  policy,  which, 
among  other  things,  contained  the  following 
stipulation:  "Premiums  are  due  on  the  1st 
day  of  each  month,  in  advance,  and  must 
be  so  paid  either  at  the  home  office  of  the 
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company,  or  to  such  persons  as  may  be 
4e8ignated  by  the  company  in  writing  to 
receive  them*  In  consideration  of  the  pol- 
icy fee  of  $5  and  of  the  premium  of  $1.50, 
and  of  the  application  which  ie  made  a 
part  hereof,  a  copy  of  which  is  indorsed 
hereon,  does  hereby  insure  Mr.  Charlie  E. 
Yett,  an  office  manager  by  occupation,  sub- 
ject to  all  conditions  and  limitations  here- 
inafter contained,  from  12  o'clock  noon, 
standard  time  at  the  place  and  of  the  day 
this  contract  is  countersigned,  until  12 
o'clock  noon,  such  standard  time,  of  the 
Ist  day  of  January,  1916,  and  for  such 
further  periods,  stated  in  the  renewal  agiee- 
ments,  as  the  premiums  paid  will  main- 
tain this  policy  in  force.  The  acceptance 
of  any  renewal  premium  shall  be  optional 
-with  the  company.  If  a  past  due  premium 
shall  be  accepted  on  this  policy  by  the  com- 
pany, or  by  a  branch  office,  or  by  a  duly 
authorized  agent  of  the  company  in  the 
city,  town,  or  county  in  which  the  assur- 
ed shall  reside,  or  by  a  duly  authorized 
^gent  of  the  company  who  accepted  the 
last  premium  on  the  policy,  if  so  authorized 
at  the  time  of  acceptance  of  the  past  due 
premium,  such  acceptance  shall  reinstate 
the  policy  in  full  as  to  death,  disability, 
or  loss  resulting  from  'such  injury'  there- 
after sustained,  but  shall  only  reinstate 
the  policy  as  to  disability  from  illness  which 
begins  more  than  ten  days  after  the  date  of 
such  acceptance.  The  payment  of  any  past 
due  premium  shall  not  continue  this  in- 
surance in  force  beyond  the  Ist  day  of  the 
succeeding  month.  Under  the  payment  of 
any  claim  hereunder,  any  premium  then 
due  and  unpaid  or  covered  by  any  written 
pay  order  may  be  deducted  therefrom.  No 
assignment  of  or  charge  in  this  policy,  or 
vraivcr  of  any  of  its  conditions,  shall  be 
valid,  unless  agreed  to  in  writing  by  the 
president,  a  vice  president,  or  general  man- 
ager of  the  accident  department  of  the  com- 
pany, and  attached  hereto  or  indorsed 
hereon." 

The  complaint  contained,  inter  alia,  the 
following  allegations:  "That  the  said 
Charlie  E.  Yett  was  killed  on  the  3d  day 
of  July,  1916,  in  Portland,  Oregon,  solely 
through  external,  violent,  and  accidental 
means.  That  it  was  and  is  the  business 
usage  and  custom  of  the  defendant,  from  the 
time  of  the  inception  of  the  said  policy 
to  the  death  of  the  said  Charlie  £.  Yett, 
to  receive  and  receipt  for  the  monthly  pay- 
ments of  $1.50  at  such  times  as  the  collector 
of  said  company  should  call  for  the  same 
from  the  said  Charlie  E.  Yett  at  the  of- 
fice of  the  said  Charlie  E.  Yett  at  the  place 
named  in  the  application  for  said  policy, 
to  wit,  the  office  of  the  City  Motor  Truck- 
ing Company,  in  Portland,  Oregon,  whether 


during  the  month  for  which  insurance  was 
ffaid  by  said  $1.50  or  the  month  following. 
That  in  accordance  with  such  business 
usage  and  custom  of  the  defendant  the  de- 
fendant was  accustomed  to  receive,  and 
the  said  Charlie  E.  Yett  was  accustomed  to 
pay,  the  monthly  payments  of  $1.50  to  and 
through  an  officer  of  said  company,  bearing 
the  title  of  'field  manager,'  at  the  office  of 
the  said  City  Motor  Trucking  Company,  in 
Portland,  Oregon.  That  it  was  the  usage 
and  custom  of  the  defendant  to  have  its 
said  field  manager  call  to  make  collections 
at  the  office  of  the  said  City  Motor  Truck- 
ing Company,  and  there  receive  payment 
of  the  monthly  sums  of  $1.50.  That  dur- 
ing the  months  of  December,  1915,  and 
January,  February,  March,  April,  May,  and 
June,  1916,  payments  were  made  for  said 
months  respectively  by  the  said  Charlie 
E.  Yett  to  Chester  Drake,  as  such  field 
manager  and  collector  authorized  to  re- 
ceive the  same  for  and  on  behalf  of  the  com- 
pany, pursuant  to  such  usage  and  custom, 
at  the  office  of  the  said  City  Motor  Truck- 
ing Company,  on  the  following  dates,  to 
wit:  For  December,  1915,  on  November  30, 
1915;  for  January,  1916,  on  January  10, 
1916;  for  February,  1916,  on  February  12, 
1916;  for  March,  1916,  on  March  11,  1916; 
for  April,  1916,  on  April  10,  1916;  for  May, 
1916,  on  May  15,  1916;  for  June,  1916,  on 
June  5,  1916.  That  the  said  Chester  Drake 
was  authorized  by  the  defendant  to  make 
such  collections,  and  was  authorized  to  col- 
lect at  such  times,  and  did  so  collect  and 
receive  and  receipt  for  said  payments 
monthly,  after  the  1st  of  each  month,  as 
aforesaid,  which  payments  were  received 
by  the  defendant.  That  on  or  about  the 
9th  day  of  July,  1916,  the  plaintiff  notified 
the  defendant  company  of  the  said  accident 
and  demanded  payment  of  the  sum  of  $400, 
designated  in  said  policy  as  the  amount  to 
be  paid  for  loss  of  life,  to  the  beneficiary. 
That  the .  defendant,  at  said  time  refused 
to  make  payment,  and  specifically  denied 
liability  on  the  ground  that  the  premium 
had  not  been  paid  for  the  month  of  July, 
1916.  That  it  is  provided  in  said  policy 
as  follows:  '(3)  The  acceptance  of  any 
renewal  premium  shall  be  optional  with  the 
company;  and  it  is  further  provided  there- 
in: 'Upon  the  payment  of  any  claim  here- 
under any  premium  then  due  or  unpaid, 
or  covered  by  any  written  pay  order,  may 
be  deducted  therefrom.'  That  defendant 
has,  by  its  acts  aforesaid  in  the  matter  of 
collecting  the  said  monthly  premium  at 
the  times  and  dates  and  in  the  manner  here- 
inbefore pleaded,  intentionally  and  deliber- 
ately led  the  said  Charlie  K  Yett  to  be- 
lieve that  the  acceptance  of  the  renewal 
premium  would  continue  to  be  made  in  the 
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manner  aforesaid,  and  that  upon  the  pay- 
ment of  any  claim  under  said  policy  the 
premium  then  due  or  unpaid,  or  covered 
by  a  written  pay  order,  might  be  deducted 
therefrom." 

A  general  demurrer  to  the  complaint  be- 
ing sustained,  and  plaintiff  declining  to 
plead  further,  there  was  judgment  for  de- 
fendant, from  which  plaintiff  appeals. 

Mr.  Sanderson  Reed,  for  appellant: 

The  business  usage  and  custom  of  the  de- 
fendant is  pleaded  in  the  complaint,  and 
governs. 

Savage  v.  Salem  Mills  Co.  48  Or.  1,  85 
Pac.  60,  10  Ann.  Cas.  1065. 

Conditions  prescribed  by  insurance  com- 
panies for  their  benefit  or  protection  can 
of  course  be  waived  by  them  at  any  time, 
and  since  forfeitures  are  deemed  odious, 
courts  are  prompt  to  lay  hold  of  circum- 
stances that  indicate  an  election  to  waive 
the  conditions  imposed. 

Frasier  v.  New  Zealand  Ins.  Co.  39  Or. 
347,  64  Pac.  814. 

The  agent's  authority  is  measured  by  the 
recognition  thereof  accorded  by  his  prin- 
cipal; and  the  complaint  alleges  that  the 
field  manager's  acts  were  recognized  by 
the  principal,  and  the  monthly  payments 
received  and  credited. 

Weidert  v.  State  Ins.  Co.  19  Or.  272,  20 
Am.  St.  Rep.  809,  24  Pac.  242;  Roane  v. 
Union  Pacific  L.  Ins.  Co.  67  Or.  276,  135 
Pac.  892. 

Messrs.  Wilbnr,  Spencer,  &  BcMskett  for 
respondent. 

McBpide.  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  policy  sued  upon  is  practically  an 
insurance  from  month  to  month.  On  De- 
cember 2,  1916,  the  first  premium  was  paid, 
and  by  virtue  of  such  payment  deceased 
stood  insured  until  January  1,  1916.  Up- 
on that  date  the  contract  of  insurance  ex- 
pired, unless  the  insured  person  chose  to  re- 
new it  for  another  month,  by  paying  upon 
January  1,  1916,  the  sum  of  $1.50,  which 
payment  renewed  the  policy  for  another 
month.  In  effect,  a  payment  of  $1.50  on  the 
1st  day  of  each  month  was  equivalent  to  the 
taking  out  of  a  new  policy  for  that  month. 
The  company  was  not  bound  to  accept  a 
renewal  premium,  even  if  tendered,  upon  the 
1st  day  of  the  month,  any  more  than  it 
would  have  been  bound  to  insure  the  de- 
ceased in  the  first  instance.  This  is  made 
clear  by  a  clause  of  the  policy  which  reads: 
"The  acceptance  of  any  renewal  premium 
shall  be  optional  with  the  company."  In 
the  exercise  of  this  option  the  company 
might  accept  the  renewal  premium  on-  the 
Ist  of  the   month,   or  at  any  time  during 


the  month,  and  such  acceptance  would  re- 
new  the  policy  for  that  month;  but  such 
acceptance  could  not  give  the  insured,  or 
his  beneficiary,  any  rights  beyond  those 
accruing  for  the  remaiYider  of  the  current 
month.  The  fact  that  for  several  months 
the  defendant's  collector  had  been  in  the 
habit  of  calling  at  the  office  of  the  insured 
at  dates  later  than  the  1st  of  the  month, 
and  collecting  the  premium  for  the  current 
month,  does  not  prove  a  waiver  of  any 
provision  of  the  policy  as  to  future  pre- 
miums. Uuless  some  agreement  to  that  ef- 
fect is  shown,  which  is  not  the  case  here, 
the  insured  would  not  have  been  technical Iv 
in  default  by  failure  to  pay  $1.50  on  the 
Ist  of  each  month.  A  default  arises  when 
a  party  fails  to  do  something  which  he 
has  bound  himself  to  perform.  Here  the 
insured  had  not  bound  himself  to  pay  any 
sum  at  any  time.  The  renewal  of  his  pol- 
icy, which  in  legal  effect  was  the  purchase 
of  further  insurance,  was  optional  with  him. 
He  could  extend  his  insurance  from  month 
to  month  by  payment  of  the  premium  on 
the  1st  of  each  month;  but  he  was  under 
no  contract  so  to  do,  and,  as  already  shown, 
the  defendant  was  not  bound  by  any  con- 
tract to  continue  his  policy  in  force  from 
month  to  month,  even  upon  the  tender  of 
the  usual  premium  upon  the  1st  of  the 
month.  The  fact  that  the  company  had 
accepted  payments  after  the  1st  of  the 
month  in  several  instances  could  not  impose 
upon  it  the  duty  of  doing  so  indefinitely, 
and  to  so  hold  would  be  to  contradict  the 
plain  terms  of  the  contract,  and  to  make 
obligatory  upon  defendant  a  duty  to  renew 
the  policy  from  month  to  month,  whether 
the  premium  was  paid  upon  the  1st  or  later. 
Had  the  company  agreed  with  insured  that 
it  would  dispense  with  payments  upon  the 
1st  of  the  month,  and  that  a  payment  at 
any  time  during  the  month  for  any  num- 
ber of  months  in  the  future  should  operate 
to  renew  the  policy,  an  estoppel  might  arise 
against  it;  but  no  such  agreement  is  plead- 
ed, and  the  fact  that  in  several  instances 
it  had  collected  the  premium  after  the  1st 
of  the  month,  and  thereby  allowed  the  de- 
ceased to  reinsure,  when  it  might  have  re- 
fused him  that  privilege,  does  not  argue 
that  such  leniency  on  the  part  of  the  insurer 
conferred  upon  the  insured  future  rights 
beyond  those  arising  from  the  terms  of 
his  policy. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Moore,  McCamant,  and  Bean,  J  J.,  con- 
cur. 


i 


Petition  for  rehearing  denied. 
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Amiotalion — Option  of  inturer  to  refuse  renewal  premiums  on  accident 
poKcy  as  bearing  upon  effect  of  receipt  of  premiums  after  due  as 


a  waiver. 


As  to  effect  of  custom  to  give  in- 
sured notice  o£  maturity  of  premium 
'where  insured  is  not  otherwise  entitled 
to  notice,  see  note  to  Knoebel  v.  North 
American  Acci.  Ins.  Co.  20  L.E.A.(N.S.) 
1037. 

It  will  be  noticed  that  in  Yett  v.  Ore- 
gon Surety  &  Casualty  Co.  ante,  1126, 
under  an  accident  policy  insuring  from 
month  to  month,  and  providing  that  the 
acceptance  of  any  renewal  premium 
should  be  optional  with  the  insurer,  it 
was  held  that  the  latter  was  not  bound 
to  accept  a  tender  of  a  renewal  premium 
after  the  premium  day  had  passed,  al- 
though on  several  occasions  it  had  ac- 
cepted premium  payments  after  the  date 
on  which  they  should  have  been  paid. 

This  decision  finds  support  in  other 
cases  in  which  the  policies  involved  con- 
tained, among  other  provisions,  one  giv- 
ing the  insurer  the  option  to  refuse 
renewal  premiums. 

Thus,  in  Crosbv  v.  Vermont  Acci.  Ins, 
Co.  (1911)  84  Vt.  510,  80  Atl.  817,  it 
was  held  that  the  insurer's  acceptance, 
on  a  number  of  occasions,  of  premiums 
after  the  first  of  the  month  did  not 
estop  it  to  claim  that  the  policy  was  not 
in  force  at  the  time  an  accident  occurred 
after  the  date  on  which  a  premium  was 
due  and  unpaid,  it  appearing  that  the 
policy  provided  that  premiums  were  to 
be  paid  on  or  before  the  first  day  of 
each  month  during  the  continuance  of 
the  policy;  that  the  payment  of  any 
premium  after  the  date  specified  on  the 
premium  receipt  should  not  continue  the 
insurance  to  a  date  later  than  the  date 
for  payment  of  the  next  monthly  pre- 
mium, and  that  the  acceptance  of  any 
premium  after  it  was  due  should  not 
be  construed  as  a  waiver  of  any  of  the 
rights  of  the  insurer ;  and  that  the  policy 
was  issued  and  accepted  subject  to  cer- 
tain provisions,  one  of  which  was  that 
the  acceptance  of  any  past  due  premium 
was  optional  with  the  insurer  and  should 
not  in  any  case  be  a  waiver  of  the  for- 
feiture of  the  contract,  but  should  be 
construed  to  have  the  same  effect  as 
if  a  new  application  had  been  made 
and  a  new  policy  issued  on  the  day  fol- 
lowing such  acceptance.  The  court  said : 
**The  provisions  of  the  contract  respect- 
ing the  payment  of  premiums  at  stated 
periods  in  advance,  the  effect  of  a  de- 
fault therein,  the  option  of  the  insurer 
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to  receive  past  due  premiums,  and  the 
effect  of  such  acceptance,  are  material 
and  reasonable  between  the  insurer  and 
the  insured.  And  in  the  absence  of 
fraud  or  imposition,  the  plaintiff,  by 
signing  the  application,  accepting  the 
policy,  and  bringing  suit  on  it,  must  be 
held  to  have  had  notice  of,  to  have  un- 
derstood, and  to  have  agreed  to,  the 
terms,  limitations,  and  conditions  con- 
tained in  the  application  and  in  the 
policy.  Grace  v.  Adams  (1868)  100 
Mass.  505,  97  Am.  Dec.  117,  1  Am.  Rep. 
131;  Brown  v.  Massachusetts  Mut.  L. 
Ins.  Co.  (1879)  59  N.  H.  298,  47  Am. 
Rep.  205.  The  plaintiff  knew  that  un- 
less he  paid  the  monthly  premium  in  ad- 
vance on  the  date  specified  the  policy 
would  lapse,  and  he  would  be  without 
protection  by  his  own  fault.  He  also 
knew  the  effect  of  the  acceptance  of  past 
due  premiums  by  the  company  in  the 
exercise  of  its  optional  right  to  be  as 
expressly  stipulated  in  the  contract. 
There  is  no  doubt  that  the  course  of 
conduct  by  the  insurer  may  be  such  as 
to  afford  a  basis  for  a  reasonable  excuse 
for  defaulting  a  premium  when  due.  But 
to  have  that  effect  something  more  than 
a  course  of  action  within  the  express 
terms  of  the  policy — such  only  as  was 
had  in  this  instance — is  required.  It 
must  be  a  course  of  conduct  on  which 
the  insured  had  a  right  to  rely  as  giv- 
ing him  a  just  and  reasonable  ground 
to  infer  that  the  forfeiture  would  not  be 
asserted." 

The  decision  in  this  case  was  followed 
in  National  L.  Ins.  Co.  v.  Reams  (1917) 
—  Tex.  Civ.  App.  — ,  197  S.  W.  333.  In 
that  case,  where  an  accident  policy  in- 
sured from  month  to  month,  and  pro- 
vided that  renewal  premiums  should  be 
paid  on  the  first  of  the  month,  and  that 
if  the  payment  of  any  renewal  premium 
should  be  made  after  the  expiration  of 
the  last  renewal  receipt  the  insurer 
should  not  be  liable  for  any  injury  hap- 
pening between  the  date  of  such  expira- 
tion and  noon  of  the  day  following  the 
date  of  the  renewal  payment,  and  that 
the  acceptance  of  an  overdue  premium 
should  not  constitute  a  waiver*  of  the 
requirement  that  all  renewal  premiums 
should  be  paid  in  advance,  and  further 
provided  that  the  acceptance  of  any  re- 
newal premium  should  be  optional  with 
the  insurer,  it  was  held  that  the  mere 
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fact  that  premiums  had  been  accepted 
after  the  first  of  the  month  did  not  con- 
stitute a  waiver  of  the  insurer's  right 
to  refuse  payment  on  account  of  an  in- 
jury which  occurred  between  the  date  a 
premium  was  due  and  the  date  when  it 
was  tendered  and  refused.  The  court 
stated  that  it  was  neither  alleged  nor 
proved  that  the  insurer  had  ever  ac- 
cepted a  premium  from  the  insured  after 
it  was  due  and  paid  him  a  claim  for 
indemnity  on  account  of  an  accident  sus- 
tained between  the  date  the  premium  was 
due  and  the  day  following  the  date  of 
the  payment  of  such  premium,  that  the 
mere  receipt  after  its  due  date  was  noth- 
ing more  than  was  contemplated  by  the 
terms  of  the  policy,  and  could  not  justly 
be  construed  as  a  continuance  of  the 
contract;  and  with  reference  to  the 
clause  giving  the  insurer  the  option  to 
accept  renewal  premiums  the  court  said: 
"The  policy  in  the  instant  case  provided 
that  the  company  might  at  its  option 
receive  or  reject  any  monthly  tender  and 
offer  to  renew  the  contract,  and,  under 
its  clear  and  unequivocal  terms,  such 
acceptance,  after  the  1st  of  each  month, 
should  not  be  construed  as  a  waiver,  nor 
did  it  have  the  effect  of  bringing  with- 
in the  contract  any  damages  resulting 
from  injuries  received  between  the  1st 
of  the  month  and  the  noon  of  the  day 
following  the  payment." 

It  appears,  however,  that  even  where 
there  is  a  provision  giving  the  insurer 
the  option  to  refuse  renewal  premiums, 
it  maj'  be  estopped  from  asserting  a 
forfeiture  where  there  has  been  a  course 
of  dealing  which  gave  the  insured  a 
reasonable  ground  for  believing  that  a 
forfeiture  would  not  be  claimed  if  pay- 
ment of  the  premium  on  the  day  it  fell 
due  was  not  made. 

Thus  in  Boutin  v.  National  Casualty 
Co.  (1915)  86  Wash.  372,  150  Pac.  449, 
where  an  accident  policy  insured  from  a 
certain  date  to  another  mentioned  date, 
and  for  such  further  monthly  periods  as 
the  payment  of  the  premium  specified 
would  maintain  the  insurance  in  force, 
and  provided  on  the  back  that  if  the  pay- 
ment of  any  renewal  premium  should  be 
made  after  the  expiration  of  the  policy 
the  insured  should  not  be  entitled  to  in- 
demnity for  any  accidental  injury  hap- 
])ening  between  the  date  of  such  expira- 
tion and  noon  of  the  day  following  the 
date  of  the  receipt  of  such  renewal  pay- 
ment at  the  home  office,  and  that  the 
acceptance  of  anj'  renewal  premium 
should  be  optional  with  the  insurer,  it 
was  held  that  a  recovery  might  be  had 
on    the    policy,    although    the    premium 
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which  was  due  on  the  first  of  the  month 
was  not  paid  when  the  insured  died  on 
the  second,  it  appearing  that  for  three 
years  the  insurer's  collector  had  r^n- 
larly  called  for  the  premiiuns  on  dates 
ranging  from  the  first  to  the  thirteenth, 
that  the  money  was  always  ready  for 
him,  and  that  the  premium  on  account  of 
which    a    forfeiture    was    claimed    wa& 
ready  for  him   when  he  called  on   the 
third,   but  that  he  refused  to   take   it. 
The  court  did  not  expressly  mention  the 
effect  of  the  provision  giving  the  insurer 
the  option  to  accept  renewal  premiums, 
but  said :  "While  the  insurance  was  from 
month  to  month  as  the  premiums  were 
paid,  there  was  no  dispute  of  the  fact 
that   the    insurance   company    had    em- 
ployed   a   collector   to   collect   the   pre- 
miums upon  this  policy,  and  many  other 
policies  of  the  same  kind  in  that  neigh- 
borhood; and  that  it  was  his  custom  to 
apply  to  the  policyholders  on  the  first 
of   the   month,   or  within    a   few    days 
thereafter,    and    collect    the    premiums 
thereon.    This  was  such  a  course  of  con- 
duct as  would  lead  an  ordinarily  pru- 
dent person  to  believe  that  the  company 
was  not  standing  strictly  upon  the  provi- 
sions of   the  policy   that  the  premium 
must  be  paid  upon  the  first  of  the  month. 
The  fact  is  not  disputed  that  the  bene- 
ficiary in   this  case   was   always   ready 
with  the  money  for  the  premium  which 
was  due  upon  the  first  of  the  month. 
She  waited  for  the  collector  to  appear 
and  receive  the  money.     The  collector, 
for  a  period  of  three  years,  had  made 
it  a  custom  to  call  upon  the  first  of  the 
month,  or  soon  thereafter,  and  receive 
the  money.     It  is  plain,  it  seems  to  us, 
that  this  established  a  course  of  conduct 
upon  which  the  assured  and  the  bene- 
ficiary had  a  right  to  rely.     If  the  col- 
lector who  was  employed  by  the  insur- 
ance company  neglected  to  call  upon  the 
first  of  the  month  and  receive  the  pre- 
mium, it  was  his  fault,  and  not  the  fault 
of  the  beneficiary  or  the  assured.     To 
hold  under  these  circumstances  that  the 
policy    had    lapsed    would,    we    think, 
amount  to  a  great  miscarriage  of  j\is- 
tice." 

And  in  West  v.  National  Casualty  Co. 
(1916)  61  Ind.  App.  479,  112  N.  E.  115, 
where  the  policy  provided  that  if  the 
payment  of  any  renewal  jiremium  should 
be  made  after  the  expiration  of  the 
policy  or  the  last  renewal  receipt  the 
insurer  should  not  be  liable  for  anv  in- 
jury  happening  between  the  date  of 
such  exi)iration  and  noon  of  the  day 
following  the  date  of  the  receipt  of  the 
renewal  pa3'ment,  and  that  the  accept- 
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ance  of  any  renewal  premium  should  be 
optional  with  the  insurer,  it  was  recog- 
nized that  the  insurer  might  be  estopped 
by  an  agreement  of  its  agent  with  the 
insured  for  the  payment  of  premiums 
after  the  date  on  which  they  were  due, 
from  asserting  that  the  policy  did  not 
cover  an  injury  sustained  when  a  pre- 
mium was  overdue.  The  question  wheth- 
er there  was  an  estoppel  in  this  case  was 
held  for  the  jury,  where  the  evidence 
tended  to  show  an  agreement  with  the  in- 
surer's agent  that  premiums  might  be 
paid  any  time  before  the  tenth  of  the 
month,  and  a  course  of  dealing  in  pur- 
Bttance  of  such  agreement. 


In  Price  v.  North  American  Acci,  Ins. 
Co.  (1915)  28  Idaho,  136,  152  Pac.  805, 
where  an  accident  policy  provided  that 
"the  acceptance  of  any  renewal  premium 
shall  be  optional  with  the  company,  and 
if  a  past  due  premium  shall  be  accepted 
by  the  company,  .  .  .  or  by  any  duly 
authorized  agent  of  the  company,  such 
acceptance  shall  reinstate  the  policy  in 
full,"  it  was  held  that  the  insurer  was 
estopped  from  raising  the  question  of 
reinstatement  of  the  policy,  where  its 
duly  authorized  agent  accepted  payment 
of  a  premium  six  days  after  it  was  due. 

J.  T.  W. 
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(Department  No.   2.) 

UNITED  ARTISANS,  Reapt., 
v. 

ELIZABETH  F.  CRONISE,  Impleaded,  etc., 

Appt. 

(— .  Or.  -,  172  Pac.  109.) 

■ 

Insurance  —  chan^    of   beneflclary  — 
Intervention  of  death. 

A  change  of  beneficiary  in  an  Insurance 
policy  is  effected  in  equity  by  the  forward- 
ing of  an  application  therefor,  complying 
with  the  requirements  of  the  insurer,  in 
ample  time  to  effect  the  change  in  due 
course  of  business  before  the  death  of  the 
insured,  although  it  is  not,  in  fact,  effected 
until  after  that  event,  and  the  by-laws  pro- 
vide that  the  new  certificate  sliall  take  ef- 
fect at  12  o'clock  M.  of  the  day  upon  which 
it  is  issued. 
For  other  caseSj  see  Insurance,  IV.  h,  in 

Dig.  1-52  N.  8. 

(April  16,  1918.) 

APPEAL  by  the  defendant  widow  from 
a  decree  of  the  Circuit  Court  for  Ldnn 
County  in  favor  of  the  defendant  children 
in  a  suit  to  determine  ownership  of  the  in- 
surance due  upon  the  life  of  defendant's 
deceased    husband.      Reversed. 

Statement  by  Bean,  J.: 

This  is  a  suit  of  interpleader  filed  by  the 
United  Artisan  Lodge,  a  fraternal  and  be- 
nevolent organization,  for  the  purpose  of 
determining  the  ownership  of  the  $1,900 
insurance  due  upon  the  life  of  Harry  H. 
Cronise.     A  benefit  certificate  for  $  2,000 


was  first  issued  to  him  by  plaintiff  on  May 
4,  1896.  The  money  was  paid  into  court. 
The  defendant  Elizabeth  F.  Cronise,  the 
surviving  widow  of  the  insured,  made  proof 
of  loss  and  claimed  the  insurance  monev, 
and  the  defendants  Harry  Kratz  Cronise 
and  Mable  Cronise  Laughlin,  children  of 
the  deceased  assured  by  his  first  wife,  also 
claimed  the  insurance  money  as  bcneficiariea 
named  in  the  benefit  certificate,  and  plain- 
tiff asked  that  the  court  determine  the  own- 
ership thereof.  Defendant  Elizabeth  F.  Cro- 
nise claims  this  money  upon  the  grounds 

( 1 )  That,  soon  after  the  marriage  of  Harry 
H.  Cronise,  a  contract  was  entered  into 
wherein  he  promised  and  agreed  to  make 
his  wife,  Elizabeth  F.  Cronise,  beneficiary 
of  his  policy  if  she  would  make  him  bene- 
ficiary in  her  policy  of  the  same  lodge;  that 
this  contract  was  carried  out  by  both  parties 
as  agreed;  that  Harry  H.  Cronise  there- 
fore became  bound  by  such  contract,  and 
Elizabeth  F.  Cronise  acquired  a  vested  in- 
terest in  his  policy,  and  therefore  the  con- 
tract should  be  specifically  enforced  and 
the   money   paid   to  Elizabeth   F.   Cronise. 

(2)  That  where  the  by-laws  require  certain 
things  to  be  done  and  performed  by  the  as- 
sured in  designating  a  change  of  beneficiary 
in  his  policy,  and  the  assured  before  death 
has  performed  each  and  all  of  said  condi- 
tions, but  the  clerical  act  of  making  the 
change  has  not  yet  been  performed  by  the 
insuring  lodge,  then  equity  will  consider 
that  as  done  which  ought  to  be  done,  and 
declare  the  change  as  having  been  actually 
made. 

Harry  Kratz  Cronise  and  Mable  Cronise 
Laughlin,    the    defendant    children    by   the 


Note.  —  As  to  effect  of  death  of  assured 
before  contemplated  change  of  beneficiary  is 
complete,  see  notes  to  Ancient  Order  of 
Gleaners  v.  Bury,  34  L.R.A.(N.S.)  277,  and 
Modern  Woodmen  v.  Headle.  L. R.A.I 91 5A, 
680;    and    later   cases,    Brown    v.    Modern 


Woodmen,  L.R.A.1916E,  588,  and  State  Mut. 
L.  Assur.  Co.  v.  Bessett,  L.R.A.1918C;  961. 
For  other  questions  in  relation  to  change 
of  beneficiary,  see  the  L.R.A.  Indexes,  un- 
der the  title  "Insurance,"  subtitle,  "Change 
of  beneficiary." 
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first  wife,  claim  that  the  change  of  the  ben- 
tliciary  was  invalid,  and  relj?  upon  the 
bv-laws,  wliich  state  that  "the  new  benefit 
certificate  shall  go  into  effect  at  12  o'clock 
noon  on  the  date  issued  by  the  supreme 
secretary,"  and  upon  the  proposition  that 
the  request  of  Harry  H.  Cronise  to  have 
his  policy  changed  was  not  acted  upon  by 
the  lod^e  until  after  his  death.  The  le- 
spondents  deny  that  the  alleged  contract  set 
up  by  the  appellant  was  ever  made  or  con- 
summated. They  claim  the  fund  as  ben- 
eficiaries under  the  benefit  certificate  out- 
standing at  the  time  of  their  father's  death. 
They  also  allege  and  claim  that  fraud  and 
undue  influence  were  exercised. 

The  by-laws  provide,  in  §  75:  "Any 
member  may  change  the  beneficiary  or  ben- 
eficiaries named  in  his  certificate,  by  re- 
turning his  certificate  to  the  secretary  of 
his  assembly  with  a  written  request  to  have 
the  certificate  canceled  and  a  new  certifi- 
cate issued,  naming  some  other  person 
or  persons  designated  in  such  request,  and 
not  excluded  by  the  laws.  Such  member 
shall  pay  a  fee  of  $1  for  the  new  certifi- 
cate. Such  request  must  be  signed  in  the 
prepence  of  the  local  secretary  or  a  supreme 
officer  or  a  notary  public  or  two  persons 
who  shall  sign  such  request  as  witnesses. 
The  secretary  shall  send  the  returned  certifi- 
cate and  request  to  the  supreme  secretary, 
accompanied  by  the  fee  of  $1.  The  supreme 
secretary  shall  thereupon  issue  a  new  cer- 
tificate in  compliance  with  such  request 
and  forward  it  to  the  secretary  of  the  sub- 
ordinate assembly,  to  l)e  delivered  to  the 
member.  The  new  benefit  certificate  shall 
go  into  effect  at  12  o'clock,  noon,  on  the 
date   issued   by   the   supreme   secretary." 

The  trial  court  found  for  the  children 
by  the  first  wife  and  decreed  that  the  mon- 
ey be  paid  to  them  by  the  clerk  of  the  court. 
An  appeal  is  taken  therefrom. 

Messrs.  Weathcrford  &  AVeatherford 
and  E.  F.  Bailey,  for  appellant: 

If  the  insured  has  pursued  the  course 
pointed  out  by  the  laws  of  the  association 
and  has  done  all  in  his  power  to  change  the 
beneficiary,  but  dies  before  the  new  certifi- 
cate is  actually  issued,  a  court  of  equity 
will  decree  that  to  be  done  which  ought 
to  be  done  and  act  as  though  the  certificate 
had  been   issued. 

Independent  Foresters  v.  Keliher,  36  Or. 
507.  78  Am.  St.  Rep.  785,  59  Pac.  324,  1109, 
()0  Pac.  563:  Stringham  v.  Dillon.  42  Or. 
70,  69  Pac.  1020;  Supreme  Conclave  v.  Cap- 
pelh-,  41  Fed.  1;  Voigt  v.  Kersten,  164 
111.  314,  45  N.  E.  545;  Marsh  v.  Supreme 
Council  A.  L.  H.  149  Mass.  512.  4  L.R.A. 
382,  21  X.  E.  1072;  14  R.  C.  L.  §  5.'>6; 
Modern  Brotherhood  v.  Matkovitch,  56  Ind. 


App.  8,  104  N.  E.  797;  Supreme  Lodge,  F. 
B.  v.  Price,  27  Cal.  App.  607,  150  Pac.  807; 
Isgrigg  V.  Schooley,  125  Ind.  94,  25  X.  E. 
153;  Wintergerst  v.  Court  of  Honor,  185 
Mo.  App.  373,  170  S.  W.  352. 

After  the  assured  had  done  all  in  his 
power  to  change  hia  beneficiary  it  is  im- 
material that  death  ensued  before  the  min- 
isterial acts  of  the  society  in  recording 
the  change  had  been  fulfilled. 

Wandell  v.  Mystic  Toilers,  130  Iowa, 
639,  105  X.  W.  449;  29  Cyc.  133;  Waldum 
v.  Homstad,  119  Wis.  312,  96  X\  W.  808; 
Hughes  V.  Modern  Woodmen,  124  Minn. 
458,  145  X^.  W'.  389;  Knighte  of  Maccabees 
V.  Altmann,  134  Mo.  App.  363,  114  S.  W. 
1109;  Supreme  Court  I.  O.  F.  v.  Frise.  183 
Mich.  186,  150  X.  W^  112;  Walsh  v.  Sover- 
eign Camp,  W'.  W.  148  Mo.  App.  179,  127 
S.  W.  648;  Heydorf  v.  Conrack,  7  Kan. 
App.  239,  52  Pac.  702. 

A  contract  may  be  made  whereby  for  a 
valuable  consideration  the  insured  agrees 
to  make  a  certain  person  beneficiary;  and 
after  accepting  the  consideration  the  as- 
sured is  devested  of  power  to  change  the 
beneficiary,  because  the  person  designated 
as  a  beneficiary  for  a  consideration  secures 
a  vested  interest,  which  the  courts  will 
protect  by  specifically  enforcing  the  contract 
so  made. 

Brett  V.  Warnick,  44  Or.  517,  102  Am. 
St.  Rep.  639,  75  Pac.  1061 ;  Savage  v.  Mod- 
ern Woodmen,  84  Kan.  63,  33  L.R.A.(X.S.) 
773,  113  Pac.  803;  Stronge  v.  Supreme 
Lodge,  K.  P.  189  X.  Y.  346,  12  L.R.A.(X. 
S.)  1206,  121  Am.  St.  Rep.  902,  82  X.  E. 
434,  12  Ann.  Cas.  943;  Supreme  Lodge 
K.  P.  V.  Ferrell,  83  Kan.  491,  33  L.R.A. 
(X.S.)  777,  112  Pac.  157;  X^ally  v.  Xally,  74 
Ga.  069,  58  Am.  Rep.  461 ;  Benard  v.  Grand 
Lodge,  A.  0.  U.  W.  13  S.  D.  132,  82  X.  W. 
405;  Leaf  v.  Leaf,  92  Ky.  175,  17  S.  W. 
354,  854;  Supreme  Council,  R.  A.  v.  Tracy, 
169  111.  123,  48  X.  E.  402. 

Tlie  reason  which  prompts  the  enforce- 
ment of  a  contract  to  make  a  given  per- 
son beneficiary  of  an  insurance  policy  is 
analogous  to  the  reason  that  moves  courts 
to  specifically  enforce  an  agreement  to  will 
property,  based  upon  a  consideration,  to 
a    specified    person. 

W^oods  V.  Dunn,  81  Or,  457,  169  Pac. 
1161 ;  Rose  V.  Oliver,  32  Or.  447.  52  Pac.  176; 
Kelley  v.  Devine,  65  Or.  211,  132  Pac.  53.'). 

Mr.  William  Maurice  Hudson  for  re- 
spondent corporation. 

Messrs.  Hewitt  &  Sox,  for  other  re- 
spondents : 

The  power  to  change  the  beneficiary  in 
the  benefit  certificate  issued  by  the  benevo- 
lent association  must  be  executed  in  the 
manner  pointed  out  by  the  policy  and  by- 
laws and  rules  of  the  order,  and  any  ma- 
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terial  deviation  from  the  course  prescribed 
will  invalidate  the  transfer. 

Independent  Foresters  v.  Kelihcr,  36  Or. 
501,  78  Am.  St.  Rep.  785,  69  Pac.  324, 
1109,  60  Pac.  563;  McLaughlin  v.  McLaugh- 
lin, 104  Cal.  171,  43  Am.  St.  Rep.  83,  37 
Pac.  865;  Knights  of  Maccabees  v.  Saokett, 
34  Mont.  357,  115  Am.  St.  Rep.  532,  86 
Pac.  423;  Rollins  v.  McHatton,  16  Colo. 
203,  25  Am.  St.  Rep.  260,  27  Pac.  254; 
14  R.  C.  L.  Ins.  §§  555,  556;  Steringham 
V.  Dillon,  42  Or.  63,  69  Pac.  1020. 

Where  the  by-laws  of  a  fraternal  benefit 
association  specify  the  fact  which  shall  ef- 
fectuate the  change  of  beneficiary  and  fix 
the  time  when  the  change  shall  take  ef- 
fect, and  the  assured  dies  before  that  time 
arrives  or  that  act  can  be  performed,  no 
effect  will  be  given  the  attempted  change 
of    beneficiary. 

Kemper  v.  Modern  Woodmen,  70  Kan. 
119,  78  Pac.  452;  Hughes  v.  Modern  Wood- 
men, 124  Minn.  458,  145  N.  W.  387;  Modern 
Woodmen  v.  Ileadle,  88  Vt.  37,  L.R.A. 
1915A,  580,  90  Atl.  893;  Counsman  v.  Mod- 
ern Woodmen,  69  Neb.  710,  96  N.  W. 
672,  98  N.  W.  414;  Fink  v.  Fink,  171  N.  Y. 
616,  64  X.  E.  506;  Shuman  v.  Ancient  Or- 
der, U.  W.  110  Iowa,  642,  82  N.  W.  331; 
Stemler  v.  Stemler,  31  S.  D.  595,  141  N. 
W.  780;  McGowan  v.  Supreme  Court,  I.  0. 
F.  104  Wis.  173,  80  N.  W.  603;  Knights  of 
Maccabees  v.  Sackett,  34  Mont.  357,  115 
Am.  St.  Rep.  532,  86  Pac.  423. 

The  insurer  cannot  waive  the  member's 
noncompliance  with  its  rules  after  his 
death,  for  by  that  event  tlie  rights  of  the 
beneficiary  become  fixed. 

Modern  Woodmen  v.  Little,  114  Iowa, 
109,  86  N.  W.  216;  Shuman  v.  Ancient 
Order,  U.  W.  110  Iowa,  642,  82  N.  W.  331; 
Modern  Woodmen  v.  Headle,  88  Vt.  37, 
L.R.A.1915A,  580,  90  Atl.  893;  Independ- 
ent Foresters  v.  Keliher,  supra. 

A  mutual  benefit  societv  does  not,  so  far 
AS  the  rightful  claimant  is  concerned,  waive 
the  provisions  respecting  the  change  of  ben- 
eficiaries by  bringing  the  fund  into  coiirt 
after  the  death  of  a  member,  and  requir- 
ing adverse  claimants  to  interplead  and 
settle  their  rights  to  it. 

Modern  Woodmen  v.  Headle,  88  Vt.  37, 
L.R.A.1915A,  580,  90  Atl.  893. 

No  trust  attaches  to  the  proceeds  of  a 
mutual  benefit  certificate  in  the  hands  of 
one  to  whose  benefit  it  was  changed  from 
that  of  one  having  contract  rights  therein, 
in  favor  of  the  latter,  in  the  absence  of  any- 
thing to  show  that  the  former  knew  of  the 
rights  of  the  latter,  or  was  a  mere  volun- 
teer. 

Ryan  v.  Boston  Letter  Carreers'  Mut. 
Ben!  Asso.  222  Mass.  237,  L.R.A.1916C, 
1130,  110  N.  E.  281. 


Bean,  J.,  delivered  the  opinion  of  the 
court : 

We  will  first  consider  the  effect  of  the 
transfer  of  the  benefit  certificate  or  change 
of  beneficiary.  It  appears  without  conflict 
that  Harry  H.  Cronise  did  make  the  writ- 
ten request  on  Thursday,  April  27,  1916, 
to  have  the  certificate  canceled  and  a  new 
one  issued,  which  he  forwarded  by  mail 
upon  the  same  date  to  his  local  secretary, 
and  paid  the  fee  of  $1 ;  that  the  request  was 
signed  in  the  presence  of  two  persons  who 
signed  as  witnesses.  The  assured  died  on 
May  2,  1916.  The  request,  as  per  form 
printed  on  the  back  of  the  certificate,  was 
in  conformity  with  the  by-laws.  Witli  the 
certificate  and  fee  it  was  mailed  at  Lyons, 
Oregon,  addressed  to  the  secretary  of  the 
local  assembly  at  Corvallis.  In  due  course 
of  the  mail  it  should  have  reached  Cor- 
vallis on  April  27th,  the  date  of  its  mail- 
ing, and  have  been  delivered  not  later  than 
the  morning  of  April  28th,  on  which  day 
it  should  have  been  forwarded  to  the  su- 
preme assembly  at  Portland,  and  acted  upon 
by  April  29th  of  that  year.  The  local  sec- 
retary states  that  he  did  not  get  this  cer- 
tificate until  Mav  1st;  that  he  forwarded 
it  as  requested  on  May  2d.  It  appears  that 
he  was  busy  with  other  matters  at  that 
time.  The  same  was  received  by  the  su- 
preme lodge  in  Portland  and  a  new  cer- 
tificate issued  on  May  3d,  naming  Eliza- 
beth  F.   Cronise  as  beneficiary  therein. 

It  must  be  conceded  that  the  assured, 
Harry  H,  Cronise,  did  all  in  his  power  and 
all  that  the  by-laws  of  the  order  required 
him  to  do  in  order  to  change  the  beneficiary. 
This  was  done  in  ample  time,  so  that  in  the 
ordinary  course  of  business  the  requested 
change  could  have  been  made,  and  his  wife, 
Elizabeth  F.  Cronise,  substituted  as  bene- 
ficiary in  the  benefit  certificate,  before  the 
time  of  his  demise. 

When  the  assured  has  pursued  the  course 
prescribed  by  the  laws  of  the  association 
and  has  done  all  that  he  can  possibly  do  to 
change  the  beneficiary,  and  a  sufficient  time 
has  elapsed  for  a  new  certificate  to  be 
issued  in  the  ordinary  course  of  business, 
but  before  the  new  certificate  is  actually 
issued  he  dies,  a  court  of  equity  will  con- 
sider that  done  which  ought  to  have  been 
done,  and  act  as  though  the  new  certificate 
had  been  issued  before  the  death  of  the  as- 
sured. Nothing  done  by  the  society  after 
the  death  of  the  member  can  aflTect  the  right 
of  a  beneficiary.  14  R.  C.  L.  §  556,  p.  1392; 
19  Cyc.  133  (b) ;  1  Bacon,  Ben.  Soc.  etc* 
§  309;  Independent  Foresters  v.  Keliher,  30 
Or.  501,  507,  78  Am.  St.  Rep.  785,  59  Pac. 
324,  1109,  60  Pac.  563;  Stringham  v.  Dillon, 
42  Or.  63,  70,  69  Pac.  1020;  Supreme  Con- 
clave, R.  A.  V.  Cappella    (C.  C.)    41  Fed. 
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1.  This  latter  case  is  the  leading  one 
around  which  many  opinions  center.  See 
also  Jory  v.  Supreme  Council,  A.  L.  H.  105 
Cal.  20,  26  L.R.A.  733,  45  Am.  St.  Rep. 
17,  38  Tac.  524;  Lahey  v.  Lahey,  174 
X.  Y.  146,  61  L.R.A.  791,  95  Am.  St. 
Rep.  654,  66  N.  E.  670;  Voigt  v.  Kersten, 
164  111.  314,  45  N.  E.  543,  545;  Marsh  v. 
Supreme  Council  A.  L.  H.  149  Mass.  512,  4 
L.R.A.  382,  21  N.  E.  1072;  Modem  Brother- 
hood V.  Matkovitch,  56  Ind.  App.  8,  104  N. 
E.  797;  Isgrigg  v.  Schooley,  125  Ind.  94, 
25  N.  E.  153;  Wintergerst  v.  Court  of  Hon- 
or, 185  Mo.  App.  373,  170  S.  W.  352.  In  In- 
dependent Foresters  v.  Keliher,  supra,  it  is 
stated  that  the  general  rule,  that  in  order 
to  make  a  change  of  the  beneficiary  in  such 
a  benefit  certificate  the  insured  is  bound 
to  make  such  change  in  the  manner  pointed 
out  in  the  policy  and  by-laws  of  the  asso- 
ciation, is  subject  to  three  exceptions, 
the  third  of  w^hich  is  as  follows:  ''If  the 
assured  has  pursued  the  course  pointed 
out  by  the  laws  of  the  association,  and  has 
done  all  in  his  power  to  change  the  bene- 
ficiary, but,  before  the  new  certificate  is 
actually  issued,  he  dies,  a  court  of  equity 
will  decree  that  to  be  done  which  ought  to 
be  done,  and  act  as  though  the  certificate 
had  been  issued." 

The  case  at  bar  comes  squarely  within 
this  exception.  The  rule  is  also  stated  to 
the  same  effect  in  14  R.  C.  L.  p.  1392,  § 
556:  "While  it  is  true  as  a  general  rule, 
as  stated  in  the  preceding  paragraph,  that 
a  change  in  beneficiaries  cannot  be  made 
except  by  a  substantial  compliance  with 
the  regulations  of  the  society,  yet  courts 
of  equity  recognize  exceptions  to  this  gen- 
eral principle.  Equity  does  not  demand 
impossible  things,  and  will  consider  as  done 
that  which  should  have  been  done,  and, 
when  a  meml)er  has  complied  with  all  the 
requirements  of  the  rules  for  the  purpose 
of  making  a  substitution  of  beneficiaries 
within  his  power,  he  has  done  all  that  a 
court  of  equity  demands." 

There  was  a  strict  compliance  on  the 
part  of  the  member  with  all  requirements 
of  the  rules  of  the  assembly  directing  the 
manner  of  making  a  change  of  the  recipient 
of  the  benevolent  fund.  Mrs.  Cronise  was 
a  competent  beneficiary  to  be  named. 
There  are  no  counter  equities  for  us  to  con- 
sider. In  order  to  effect  such  a  change  it 
is  for  the  member  to  file  the  request  w^ith 
the  secretary  of  his  assembly  and  return  to 
him  the  old  certificate  with  the  fee  of  $1. 
This  the  member  did,  and  the  same  was  re- 
ceived by  the  secretary  the  day  before  the 
death  of  the  insured.  He  was  not  required 
to  send  the  application  to  the  head  office,  as 
is  sometimes  the  case.  Nothing  remained 
fur  tlie  insured  to  do  to  effect  the  desrred 


change.  The  issuance  of  the  new  certifi- 
cate was  a  ministerial  act.  Supreme  Court 
I.  0.  F.  V.  Frise,  183  Mich.  186,  150  N.  W. 
110. 

Prior  to  the  death  of  the  member  the 
beneficiary  named  in  the  certificate  had  no 
vested  interest  in  it.  Up  to  that  time  the 
assured  had  the  privilege  of  changing  his 
designation  of  beneficiary  at  will,  even 
against  the  consent  of  such  beneficiary. 
Supreme  Conclave,  R.  A.  v.  Cappella  (C.  C.) 
41  Fed.  1.  That  the  request  for  the  change 
was  made  in  conformity  with  the  require- 
ments of  the  order  is  evidenced  by  the  fact 
that  a  new  certificate  was  actually  issued  by 
the  regular  officer  of  the  supreme  assembly 
on  May  3,  1916,  before  the  death  of  the 
assured  was  known  to  them.  It  is  contended, 
however,  that,  as  the  by-laws  of  the  as> 
sembly  specify  that  when  such  a  change  is 
made  the  new  certificate  shall  take  effect 
at  12  o'clock  M.  of  the  day  upon  which  the 
certificate  is  issued,  the  rule  announced  in 
the  above  authorities  is  not  applicable.  If 
we  should  apply  the  principle  that  equity 
will  decree  that  to  be  done  which  ought 
to  have  been  done,  and  consider  the  new 
certificate  as  issued  prior  to  the  death  of 
the  assured,  say  on  the  30th  day  of  April, 
1916,  then  it  would  follow  that  the  same 
took  effect  at  12  o'clock  M.  of  that  day. 
In  other  words,  "the  greater  includes  the 
less."  The  mandate  that  the  certificate  be 
deemed  to  have  been  issued  and  delivered  at 
the  time  when,  in  the  natural  course  of 
things,  it  should  have  been  issued,  is  for 
the  very  purpose  of  giving  effect  to  the 
instrument  at  that  time.  A  minor  detail 
should  not  thwart  the  main  purpose  of 
an  honest  endeavor  to  change  the  benefi- 
ciary, Luhrs  V.  Luhrs,  123  N.  Y.  367,  9  L. 
R.A.  634,  20  Am.  St.  Rep.  754,  25  N.  E. 
388;  Bishop  v.  Grand  Lodge,  E.  0.  M.  A. 
112  N.  Y.  627,  20  N.  E.  562.  It  is  held  that 
a  substantial  compliance  with  the  rules  and 
regulations  of  such  a  society  will  suffice  to 
change  the  name  of  the  beneficiary.  Mc- 
Gowan  v.  Supreme  Court  I.  0.  F.,  104  Wis. 
173,  80  N.  W.  003. 

The  by-laws  of  an  association  like  the 
United  Artisans  are  made  for  the  special 
protection  of  the  society.  When  the  asso- 
ciation deposited  in  the  court  the  $1,900  due 
upon  the  benefit  certificate,  its  rights  were 
fully  protected.  A  slightly  different  ques- 
tion is  raised  where  the  interests  of  such 
a  benevolent  insurer  are  involved.  We  have 
examined  the  authorities  cited  by  the 
learned  counsel  for  respondents  not  referred 
to  above.  For  the  most  part  they  relate  to 
cases  which  come  within  the  general  rule, 
and  not  within  the  exception  noted  herein. 
We  find  no  expression  of  opinion  contrary 
to  the  principle   invoked   embodied  in  the 
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•exception  to  the  general  rule.  The  question 
is  usually  one  of  application.  Where  the 
facts  are  like  or  of  similar  import  to  those 
in  the  case  at  bar,  we  find  no  refusal  to 
■apply   the  equitable  rule. 

It  is  claimed  by  the  defendants  who 
are  the  stepchildren  of  Elizabeth  F.  Gronise 
that  the  wife  and  stepmother  exercised 
fraud  and  undue  influence  to  obtain  the 
change  of  the  benefit  certificate  in  her 
favor.  A  careful  analysis  of  the  evidence 
fails  to  discover  a  substantiation  of  the 
•claim.  The  decedent,  Harry  H.  Gronise,  and 
Elizabeth  F.  Gronise,  were  married  in  1908. 
Both  had  children  by  a  former  marriage. 
Mr.  Gronise  was  usually  employed  by  a 
railroad  company.  For  some  time  prior  to 
his  last  illness  he  was  ticket  agent  for  the 
Corvallis  &  Eastern  Railway  Gompany  at 
Lyons,  Oregon.  Nec<%s8ity .  compelled  him 
to  be  away  from  the  home  which  was 
owned  bv  Mrs.  Gronise  at  Albanv.  For 
months,  and  sometimes  for  a  year  or  two, 
«he  would  be  with  her  husband,  making  a 
somewhat  temporary  home  with  him  and 
boarding  at  hotels.  At  other  times  she 
would  remain  at  Albany,  where  the  husband 
usually  returned  at  the  end  of  the  week. 
When  he  was  sufifering  with  his  last  ailment, 
Mrs.  Gronise  went  to  Lyons  and  cared  for 
him^  and  also  transacted  the  business  in  his 


stead  for  the  railroad  company.  While  the 
testimony  shows  that  the  position  of  a  step- 
mother may  differ  from  that  of  an  own 
parent,  it  plainly  indicates  that  at  all  times 
Mrs.  Gronise  was  a  dutiful  and  affectionate 
wife,  and  was  so  esteemed  by  her  husband. 
The  change  made  in  the  certificate  was  a 
natural  and  proper  one.  Mrs.  Gronise  had 
some  time  prior  thereto  made  provision 
for  her  husband  to  be  the  recipient  of  a  like 
bounty  in  the  event  of  her  death  taking 
place  first.  At  the  time  of  the  transfer, 
Harry  H.  Gronise  was  perfectly  capable 
of  transacting  any  business.  He  was  a 
competent,  experienced  man  of  affairs,  and 
fully  understood  the  matter,  and  intended 
to  make  the  change  in  the  instrument.  Our 
view  upon  the  question  of  the  change  of  the 
beneficiary  renders  it  unnecessary  to  con- 
sider the  other  claims  made  by  the  widow. 
It  follows  that  the  decree  of  the  lower  court 
must  be  reversed,  and  one  entered  here  de- 
claring Mrs.  Elizabeth  F.  Gronise  the  bene- 
ficiary named  in  the  benefit  certificate  issued 
to  Harry  H.  Gronise  and  entitled  to  the  sum 
of  money  due  thereon  which  was  deposited 
in  the  lower  court  by  the  benevolent  society. 
It  is  so  ordered. 

McBride,  Gh.  J.,  and  Harris  and  Mc- 
Camant,  JJ.,  concur. 


NEBRASKA  SUPREME  COURT. 

THOMAS  J.  SNIDE 

V. 

MIKE  SMITH,  Appt. 
(—  Neb.  — ,  167  N.  W.  673.) 

Malicious  prosecution  —  discharge  by 

justice  —  effect. 

In  a  criminal  proceeding  instituted  by 
a  private  individual  before  a  justice  of  the 
peace,  tbe  mere  discharge  of  defendant 
without  the  participation  of  a  public  prose- 
cutor, and  without  a  trial  or  finding  on  the 
merits  of  the  case,  is  no  evidence  of  want 
of  probable  cause  for  the  filing  of  the  com- 
plaint. 
For  other  cases,  see  Malicious  Prosecution, 

IL  a,  4n  Dig.  1-52  N.  8. 

(May  4,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Gourt  for  Sarpy  Gounty 
in  favor  of  plaintiff  in  an  action  brought  to 

Headnote  by  Rose,  J. 


Note.  -*>  As  to  effect  of  release  without 
prosecution  to  create  a  presumption  of  want 
of  probable  cause,  see  annotation  following 
this  case,  post,  1137,  and  references  therein 
to  annotations  on  related  questions. 
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recover  damages  for  alleged  malicious  pros- 
ecution.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ringer  &  Bednar  for  appellant 

The  discharge  of  defendant  is  no  evidence 
of  want  of  probable  cause. 

Thorpe  v.  Ballictt,  25  III.  339;  Anderson 
V.  Friend,  86  111.  136;  Williams  v.  Pullman 
Co.  129  Minn.  97,  151  N.  W.  895,  Ann.  Gas. 
1916E,  374;  Fowlkes  v.  Lewis,  10  Ala.  App. 
643,  05  So.  724;  Gentral  Light  &  Fuel  Go. 
V.  Tyron,  42  Okla.  86,  140  Pac.  1151;  Hano- 
witz  V.  Great  Northern  R.  Go.  122  Minn. 
241,  142  N.  W.  196 ;  Prine  v.  Singer  Sewing 
Mach.  Go.  176  Mich.  300,  142  N.  W.  377: 
Mcintosh  V.  Wales,  21  Wjo.  397,  134  Pac. 
274,  Ann.  Gas.  1916G,  273;  Plummer  v.  Gol- 
lins,  1  Boyce  (Del.)  281,  77  Atl.  750;  Lind- 
sey  V.  Couch,  22  Okla.  4,  98  Pac.  973,  18 
Ann.  Gas.  60;  Jones  v.  Louisville  &  N.  R. 
Go.  29  Ky.  L.  Rep.  945,  96  S.  W.  793;  Phil- 
pot  V.  Lucas,  101  Iowa,  478,  70  N.  W.  625;^ 
Laing  v.  Mitten,  185  Mass.  233,  70  N.  E. 
128;  Williams  v.  Vanmeter,  8  Mo.  339.  41 
Am.  Dec.  644;  Britton  v.  Granger,  13  Ohio 
C.  G.  281,  7  Ohio  C.  D.  182;  Eastman  v. 
Monastes,  32  Or.  291,  67  Am.  St.  Rep.  .531, 
51  Pac.  1095;  Bekkeland  v.  Lyons,  96  Tex. 
255,  64  L.R.A.  474,  72  S.  W.  56;  Cullen 
V.   Hanisch,   114  Wis.  24,   89   N.  W.   9O0; 
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Davis  V.  McMillan,  142  Mich.  301,  3  L.R.A. 
(X.S.)  928,  113  Am.  St.  Rep.  585,  105  N. 
W.  862,  7  Ann.  Cas.  854;  Fry  v.  Wolf,  8 
Pa.  Super.  Ct.  468;  Singer  Mfg.  Co.  v. 
Bryant,  105  Va.  403,  54  S.  E.  320. 

Mr.  William  R.  Patrick,  for  appellee: 

Having  properly  determined  that  no  prob- 
able cause  existed  for  plaintiff's  arrest, 
the  jury  were  at  lil)erty  to  infer  malice. 

Wertheim  v.  Altschuler,  12  Neb.  591, 
32  N.  W.  107;  Ross  v.  Langworthy,  13 
Xeb.  492,  14  N.  \V.  615;  Peterson  v.  Reis- 
dorph.  40  Neb.  529,  68  N.  W.  943. 

Plaintiff's  counsel  was  guilty  of  no  mis- 
conduct. 

Cropsey  v.  Averill,  8  Neb.  157;  Markel 
V.  Moudy,  13  Neb.  322,  14  N.  W.  409; 
Fremont  Butter  &  Egg  Co.  v.  Peters,  45 
Neb.  356,  63  N.  W.  791;  Zimmerman  v. 
Kearney  County  Bank,  59  Neb.  23,  80  N.  W. 
54. 

Plaintiff,  in  an  action  for  malicious  pros- 
ecution, may  prove  his  good  reputation,  as 
tending  to  show  that  he  was  not  guilty 
of  the  offense  charged  in  the  criminal  com- 
plaint, and  that,  therefore,  the  prosecution 
was  instituted  without  probable  cause. 

Bank  of  Miller  v.  Richmon,  64  Neb.  Ill, 
89  N.  W.  627;  Blizzard  v.  Hays,  46  Ind. 
166,  15  Am.  Rep.  291;  Mclntire  v.  Lever- 
ing, 148  Mass.  546,  2  L.R.A.  617,  12  Am. 
St.  Rep.  594,  20  N.  E.  191;  Thurkettle  v. 
Frost,  137  Mich.  115,  100  N,  W.  283,  4 
Ann.  Cas.  836;  Shea  v.  Cloquet  Lumber  Co. 
97  Minn.  41,  105  N.  W.  652;  Miles  v,  Salis- 
bury, 21  Ohio  C.  C.  333,  12  Ohio  C.  D. 
7;  Johnson  v.  McDaniel,  5  Ohio  S.  &,  C.  P. 
Dec.  717,  7  Ohio  N.  P.  467;  Glace  v.  Hum- 
mel, 10  Pa.  Dist.  R.  110;  Woodworth  v. 
Mills,  61  Wis.  44,  50  Am.  Rep.  135,  20 
N.  W.  728;  Funk  v.  Amor,  4  Ohio  C.  C.  271; 
2  Ohio  C.  D.  541. 

Rose,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  damages 
in  the  sum  of  $2,500  for  malicious  prosecu- 
tion. From  the  judgment  on  a  verdict  in 
favor  of  plaintiff  for  $176,  defendant  has 
appealed. 

While  Snide  was  cultivating  a  field  of 
corn.  Smith  was  likewise  engaged  in  a  con- 
tiguous cabbage  patch.  Under  a  lease 
Smith  claimed  a  share  of  the  corn  as  rental 
for  the  land,  and  asserted  the  right  to  par- 
ticipate in  its  cultivation.  Snide  had  un- 
dertaken to  raise  the  corn  on  the  shares,  and 
disputed  Smith's  right  to  cultivate  it  under 
existing  conditions.  After  a  controversy 
between  the  two,  a  warrant  for  Snide's 
arrest  was  issued  on  a  complaint  filed  by 
Smith.  In  a  few  days  each  party,  with  his 
counsel,  appeared  before  the  justice  of  the 
peace  who  had  issued  the  warrant.     Snide 

L.R.A.1918D. 


objected  to  being  prosecuted  by  private 
counsel.  The  county  attorney  had  not  been 
consulted  about  the  filing  of  the  complaint, 
had  not  personally  investigated  the  facts, 
declined  on  behalf  of  the  county  to  incur 
liability  for  costs  under  the  circumstances, 
and  refused  to  prosecute  Snide  under 
Smith's  complaint.  The  justice  of  the  peace 
excluded  private  counsel  for  the  prosecution, 
and  the  proceeding  was  consequently  dis- 
missed, without  a  trial  or  a  finding  on 
the  merits  of  the  case.  The  present  suit 
by  Snide  against  Smith  for  malicious  pros- 
ecution followed.  Probable  cause  for  the 
complaint  was  a  vital  issue  in  the  civil 
action.  On  that  issue  the  following  instruc- 
tion is  challenged  as  erroneous:  "You  are 
instructed  that  what  is  probable  cause  is 
not  contingent  upon  the  fact  of  the  guilt 
of  the  accused.  The  discharge  of  the  plain- 
tiff in  the  justice  court  is  not  of  itself  con- 
clusive evidence  of  want  of  probable  cause, 
and  in  this  case  plaintiff  must  do  more  than 
prove  that  he  was  not  guilty  of  the  offense 
charged  in  the  justice  court  and  that  he 
was  discharge  therein,  but  he  must  further 
prove  by  a  preponderance  of  the  evidence 
that  the  defendant,  Mike  Smith,  acted  with- 
out probable  cause  and  with  malice  in  in- 
stituting said  prosecution." 

The  direct  reference  to  the  "discharge  of 
plaintiff,"  and  the  specific  statement  that 
it  "is  not  of  itself  conclusive  evidence  of 
want  of  probable  cause,"  are  equivalent  to 
instructing  the  jury  that  Snide's  discharge 
by  the  justice  of  the  peace  is  evidence  that 
Smith  had  made  the  criminal  complaint 
without  probable  cause.  This  is  not  a  cor- 
rect statement  of  the  law.  The  dismissal  of 
the  criminal  proceeding  was  either  a  direct 
or  an  indirect  result  of  a  motion  by  Snide. 
No  public  prosecutor  said  that  the  criminal 
charge  had  been  made  without  probable 
cause,  or  that  Snide  had  not  been  guilty 
of  a  breach  of  the  peace.  The  issue  raised 
by  Snide's  plea  of  not  guilty  had  never  been 
tried  in  a  criminal  court.  No  magistrate 
or  court  had  ever  passed  on  the  merits 
of  the  criminal  proceeding.  Under  the  cir- 
cumstances narrated,  the  dismissal  was  no 
evidence  whatever  of  the  want  of  probable 
cause.  The  rule,  based  on  reason  and 
sustained  by  the  weight  of  authority,  was 
recently  stated  as  follows  (National  Life  & 
Acci.  Ins.  Co.  v.  Gibson,  31  Ky.  L.  Rep.  101, 
12  L.R.A.(N.S.)  717,  101  S.  W.  895).  "The 
mere  release  without  prosecution  of  one 
arrested  under  charge  of  crime  does  not 
create  a  presumption  that  tlie  one  procuring 
the  arrest  acted  without  probable  cause." 

See  notes  to  Bekkeland  v.  Lyons,  64  L. 
Rj^.  474,  and  National  Life  &  Acci.  Ins.  Co. 
v.  Gibson,  12  L.R.A.(N.S.)  717,  18  R.  C.  L. 
p.  41. 
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Waa  the  erroneous  instruction  prejudi- 
cial to  Smith?  In  the  civil  case  the  testi- 
mony of  each  party  tended  to  ehow  that  the 
other  had  been  the  trespasser  and  the  ag- 
gressor in  the  controversy  resulting  in  the 
criminal  charge.  The  testimony  of  Smith, 
of  hie  wife,  and  of  his  farm  hand  indicated 
that  Snide,  in  a  violent  and  threatening 
manner,  came  into  the  cabbage  patch,  used 
vile  and  profane  language,  and  was  pre- 
vented by  the  farm  hand  from  making  an 
assault  on  Smith.  The  only  testimony  that 
Smith  was  the  trespasser  and  the  aggressor 
came  from  Snide.  In  this  condition  of  the 
proofs  the  trial  court  in  effect  told  the 
jury  that   Snide's   discharge  was  evidence 


that  the  complaint  had  been  made  without 
probable  cause.  This  discharge,  erroneous- 
Iv  held  by  the  trial  court  to  be  evidence 
of  want  of  probable  cause,  was  thus  thro\vn 
into  the  balance  against  Smith.  Under  the 
circumstances,  the  error  was  clearly  pre- 
judicial. In  addition  the  cross-examination 
of  one  of  Smithes  witnesses,  in  an  apparent 
attempt  to  disclose  collateral  facts  already 
excluded  by  the  trial  court,  went  beyond 
proper  bounds.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Ijetton,  J.,  not  sitting. 


Annotation — E£Fect  of  release  without  prosecution  to  create  a  presumption 

of  want  of  probable  cause. 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Bekkeland  v. 
Lyons,  64  L.R.A.  486;  National  Life  & 
Acci.  Ins.  Co.  v.  Gibson,  12  L.R.A.(N.S.) 
717;  and  see  the  later  case,  Smith  v. 
Clark,  26  L,R.A.(N.S.)  953. 

The  general  subject  of  acquittal  or 
discharge  on  a  criminal  charge  as  evi- 
dence of  want  of  probable  cause  is  dis- 
cussed in  the  note  to  Bekkeland  v.  Lyons, 
64  L.R.A.  474. 

The  discharge  of  one  accused  of  crime 
by  an  examining  magistrate  as  prima 
facie  evidence  of  the  want  of  probable 
cause  in  an  action  for  malicious  prose- 
cution is  discussed  in  the  note  lo  Davis 
V.  McMillan,  3  L.R.A.(N.S.)  928, 

The  eiTect  of  discharge  by  committing 
magistrate  of  one  charged  with  an  in- 
dictable offense  because  the  prosecution 
w'»s  under  a  wrong  statute,  as  evidence 
oi  want  of  probable  cause  which  will 
sustain  an  action  for  malicious  prosecu- 
tion, is  passed  upon  in  the  case  of  Nettle- 
ton  V.  Cook  (1917)  30  Idaho,  82,  L.R.A. 
1917D,  1194,  163  Pac.  300,  which  appar- 
ently iu  a  case  of  first  impression  on  this 
question. 

As  shown  in  the  earlier  notes,  the 
release  without  prosecution  of  one  ac- 
cused of  crime  does  not  create  a  pre- 
sumption of  want  of  probable  cause, 
according  to  the  weight  of  authority. 
This  theory  has  been  followed  in  a  ma- 
jority of  cases  decided  since  the  date 
of  the  last  of  the  above  notes. 

In  Prine  v.  Singer  Sewing  Mach.  Co. 
(1913)  176  Mich.  300,  142  N.  W.  377, 
it  was  held  error  for  the  trial  court  to 
charge  that  a  want  of  probable  cause 
on  the  part  of  the  prosecution  was  prima 
facie  established  by  the  dismissal,  on 
motion  of  the  prosecuting  attorney,  up- 


on preliminary  examination,  of  one  ar- 
rested and  imprisoned  on  a  warrant 
charging  forgery. 

In  Eckerle  v.  Higgins  (1911)  159  Mo. 
App.  177,  140  S.  W.  616,  the  dismissal 
of  a  criminal  prosecution  by  the  prose- 
cuting attorney  without  any  hearing  be- 
fore the  justice  is  held  not  sufficient  to 
make  out  a  prima  facie  case  of  want  of 
probable  cause. 

The  dismissal  by  the  prosecuting  at- 
torney of  a  prosecution  on  the  day  set 
for  the  preliminary  hearing  will  not  of 
itself  prove  lack  of  probable  cause  suffi- 
cient to  support  an  action  for  malicious 
prosecution.  Bowers  v.  Walker  (1916) 
192  Mo.  A.pp.  230, 182  S.  W.  116. 

A  dismissal  of  the  charge  before  the 
examining  magistrate  by  the  prosecuting 
attorney,  acting  in  his  official  capacity, 
and  not  under  employment  or  direction 
of  the  defendants  in  the  action  for 
malicious  prosecution,  is  no  evidence 
against  such  defendants  upon  the  issue 
of  want  of  probable  cause  in  commen- 
cing the  proceeding.  Mcintosh  v.  Wales 
(1913)  21  Wyo.  397,  134  Pac.  274,  Ann. 
Cas.  1916C,  273. 

It  is  stated  obiter  in  Hobbs  v.  Illinois 
C.  R.  Co.  (1917)  —  Iowa,  —,  165  N.  W. 
912,  that  the  dismissal  of  an  action  in 
the  district  court,  to  which  an  appeal 
was  taken  from  a  conviction  in  the 
police  court,  is  not  evidence  of  want 
of  probable  cause. 

On  the  contrary,  it  is  the  theory  of 
some  courts  that  a  dismissal  without 
prosecution  is  prima  facie  evidence  of 
want  of  probable  cause.  The  supreme 
court  of  Washington,  in  taking  this  view, 
however,  has  assumed  that  a  voluntary 
dismissal  is  equivalent  to  a  discharge 
by  the  committing  magistrate, — an   as- 
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sumption  about  which  there  is  a  grave 
doubt.  It  is  also  true  that  the  Washing- 
ton court,  in  announcing  this  doctrine, 
was  chiefly  concerned  with  other  ques- 
tions. Thus,  in  Noblett  v.  Bartseh 
(1903)  31  Wash.  24,  96  Am.  St.  Rep.  886, 
71  Pac.  561,  where,  at  the  time  fixed 
for  the  preliminary  hearing  before  the 
magistrate,  the  accused  was  discharged 
at  the  request  of  the  prosecution,  with- 
out examination  or  any  evidence  being 
brought  against  him,  and  this  was  held 
to  make  out  a  prima  facie  case  of  lack 
of  probable  cause,  the  court  was  con- 
cerned with  the  question  as  to  whether 
the  burden  of  proof  was  shifted  by  such 
facts,  rather  than  with  the  question  of 
whether  the  dismissal  constituted  prima 
facie  evidence.  In  Waring  v.  Hudspeth 
(1913)  75  Wash.  534,  135  Pac.  222,  an 
action  for  malicious  prosecution  of  a 
civil  action  which  was  dismissed  in  the 
superior  court,  to  which  the  accused  had 
appealed  from  a  conviction  in  the  jus- 


tice court,  it  is  stated  that  ''the  dis- 
missal of  a  prosecution  is  evidence  prima 
facie  of  the  want  of  probable  cause." 
The  question  before  the  court  in  this 
case  was  as  to  proof  of  malice.  In  Saun- 
ders V.  First  Nat.  Bank  (1915)  85  Wash. 
125,  147  Pac.  894,  where  the  prosecuting 
attorney  dismissed  a  criminal  charge 
without  hearing  before  the  justice,  the 
court  states  that  it  has  been  held  by 
that  court  that  the  discharge  by  a  com- 
mitting magistrate  of  a  person  charged 
with  crime  is  prima  facie  evidence  of 
want  of  probable  cause  for  the  prosecu- 
tion of  such  a  person  for  the  crime 
charged  against  him.  In  this  case  &lso 
the  court  was  talking  about  proof  of 
malice,  and  expressly  states  that  while 
the  foregoing  has  been  held  as  to  proof 
of  probable  cause,  it  has  also  been  held 
that  such  evidence  of  want  of  probable 
cause  does  not  necessarily  make  a  prima 
facie  showing  of  the  additional  neces- 
sary element  of  malice.  W.  A.  E. 
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MELVIN   COOPER,   Appt., 
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PENN  BRIDGE  COMPANY. 

(47  App.  D.  C.  467.) 

Master  and  servant  —  simple  tool  —  de- 
fect —  liability  to  servant. 

A  corporation  whose  foreman  directs  the 
use  of  a  simple  tool,  like  a  maul,  the  head 
of  whitli  ib  loose  on  the  liandle,  is  liable 
for  injury  to  a  servant  working  on  an- 
otlier  portion  of  the  job,  by  the  head  flying 
off  while  it  is  bein^j  used. 
For  other  cases,  see  Master  and  8erva/nt,  II. 

a,  4t  tt,  w  -Oty.  1-52  .V.  8. 

(March  4,  1918.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Supreme  Court  entered  upon 
direction  of  a  verdict  for  defendant  in  an 
action  brou<»ht  to  recover  damages  for  per- 
sonal injuries  for  which  it  was  alleged  to  be 
responsible.     Reversed. 

The  facts  stated  in  the  opinion. 

Messrs.  W.  Gwynn  Gardiner,  Blaine 
Coppinger,  and  Le  Roy  Pnmphrcy  for 
appellant. 

Messrs.  Frank  J,  Ilogan  and  William 
H.  Donovan  for  appellee. 

Robb,   J.,   delivered   the  opinon   of  the 
court : 
This  action  was  for  damages  for  personal 


Xote.  —  As  to  liability  of  master  for  in- 
jury from  defect  in  simple  tool,  see  anno- 
tation following  this  case,  post,  1141. 
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injuries  and  resulted  in  a  directed  verdict 
for  the  defendant  at  the  close  of  the  intro- 
duction of  the  evidence,  which  tended  to 
establish  the  following: 

The  defendant,  the  Penn  Bridge  Company, 
a  corporation  engaged  in  structural  iron 
bridge  work  with  shops  at  Cla3rtonsviUe  and 
Beavers  Falls,  Pennsvlvania.  has  maintained 
an  office  in  the  city  of  Washington  for  many 
years,  and  its  president,  Mr.  Samuel  P. 
White,  a  resident  of  Xew  Brighton.  Penn- 
sylvania, has  had  charge  of  this  office  and 
supervision  of  work  in  the  District  of 
Columbia.  The  company  procured  the  con- 
tract for  putting  in  a  new  overhead  iron 
span  in  place  of  the  underhung  span  in  the 
Pennsylvania  Avenue  bridge,  extending  over 
the  Eastern  Branch  of  the  Potomac  river. 
The  length  of  these  spans  was  140  feet. 
When  the  new  span  was  placed  in  position 
the  old  or  underhung  span,  which  was  18| 
feet  from  top  to  bottom,  was  lowered  to  a 
barge  and  taken  apart. 

On  July  5,  1915,  William  C.  Hoffman,  who 
was  to  be  the  foreman  in  actual  charge  of 
the  above  work,  came  to  Washington  and 
caused  to  be  sent  here  the  necessary  tools, 
among  which  were  several  8  pound  sledges 
or  mauls  with  hickory  handles.  Subse- 
quently,  Mr.  Hoffman  purchased  two  similar 
mauls  and  handles  and  properly  "put  them 
together  on  the  job."  He  also  purchased 
four  extra,  as  some  of  the  handles  had  been 
broken  and  the  men  who  broke  them  fixed 
them  themselves."  It  was  Mr.  Hoffman's 
duty  to  hire,  lay  off,  and  pay  the  men. 
Among  the  fifteen  or  twenty  employees  on 
I  this  job  were  the  plaintiff,  appellant  here, 
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And  a  Mr.  J.  H.  Hooyer,  whose  work  during 
Hoffman's  presence  was  that  of  pusher. 
There  was  evidence  by  the  defendant  "that 
a  pusher  in  the  structural  ironwork  U  a 
man  that  oomea  neat  to  the  foreman,  works 
right  with  the  men  and  sees  that  the  work 
goes  along  and  sees  that  everybody  keeps 
working." 

Work  commenced  imme'diately  after  Hoff- 
man's arrival  and  when  he  left  on  August 
7th  the  new  span  was  in  place  and  nearly 
completed  and  the  old  span  had  just  been 
lowered  to  the  barge  by  the  side  of  the 
bridge.  During  the  month  that  Hoffman 
was  in  charge  of  this  work  Mr.  White, 
president  of  the  company,  "was  down  to  the 
job  three  or  four  times/*  according  to 
Mr.  Hoffman's  recollection.  According  to 
Mr.  WTiite's  recollection  he  was  in  Wash- 
ington five  or  six  times  from  the  7th  of 
July  to  the  10th  of  August,  and  on  those 
occasions  received  a  report  from  Hoffman, 
■•'either  by  going  there  (to  the  bridge)  or 
by  him  coming  to  the  office.**  When  Hoff- 
man left  on  the  7th  of  August,  he  was  di- 
rected by  Mr.  White  to  leave  in  charge 
Hoover  and  Adam  Hoffman,  a  timekeeper, 
and  this  he  did,  although  it  is  apparent 
from  the  evidence  that  Hoover  was  the  real 
foreman. 

On  the  morning  of  August  10th,  a  work- 
man by  the  name  of  Galloway  went  to  the 
tool  box  for  a  maul  and  found  but  one,  the 
handle  of  which,  according  to  some  of  the 
witnesses,  was  not,  and  had  not  been, 
wedged.  Three  witnesses  testified  that  Gal- 
loway thereupon  called  the  matter  to  the 
attention  of  Hoover,  telling  him  not  only 
that  there  was  no  wedge  in  the  handle,  but 
that  the  handle  was  loose,  and  that  as 
Galloway  was  to  work  at  the  top  of  the 
old  span,  which,  as  previously  noted,  was 
18  J  feet  from  the  bottom  of  the  span  where 
other  men  were  to  work,  it  would  not  be 
safe  to  use  the  maul  in  its  then  condition. 
These  three  witnesses  testified  that,  not- 
withstanding this  notice.  Hoover  directed 
Galloway  to  use  the  maul  as  there  was  no 
other.  According  to  one  of  the  witnesses, 
Hoover  said  Galloway  ''would  have  to  work 
with  it;  that  it  was  the  best  they  had." 
According  to  another  witness,  '*Hoover  said 
that  they  did  not  have  time  to  fix  it;  that 
they  had  to  get  the  work  done,  and  the  work 
out.*'  Thereupon  Galloway  took  the  maul 
and  went  to  work.  Every  few  moments 
throughout  the  day  the  maul  would  work 
loose  or  come  off  the  handle,  when  it  would 
be  necessary  to  drive  it  on  again.  From 
Hoover's  position  he  could  not  have  failed 
to  observe  this.  About  4:30  in  the  after- 
noon, as  Galloway  was  using  the  maul  it 


flew  off  the  handle  and  struck  the  head 
of  the  plaintiff,  then  working  at  the  foot 
of  tlie  span  directly  beneath,  injuring  him 
very  seriously  and  permanently.  Plain- 
tiff testified  that  he  did  not  hear  any  con- 
versation between  Galloway  and  Hoover 
about  the  condition  of  the  maul,  nor  did 
he  know  that  the  maul  was  loose  on  the 
handle;  that  if  he  had  he  would  not  have 
worked  beneath  Galloway. 

That  the  erection  of  this  stmctual  iron 
bridge  span  and  the  removal  of  the  old  span, 
a  mass  of  structural  iron  140  feet  long,  18^ 
feet  high,  and  weighing  many  tons,  was  an 
undertaking  requiring  expert  knowledge 
and  supervision,  may  not  be  gainsaid.  That 
such  was  the  view  of  the  defendant  cor- 
poration is  apparent  from  the  fact  that  it 
maintained  an  experienced  foreman  to  su- 
pervise and  direct  the  work.  Certainly 
the  president  of  the  company,  who  had  gen- 
eral supervisory  power  over  work  in  this 
District,  did  not  undertake  personally  to 
direct  operations,  for,  as  we  have  seen,  in 
the  month  that  Mr.  Hoffman  had  charge 
Mr.  White  visited  the  work  not  more  than 
three  or  four  times.  Hoffman,  therefore, 
was  the  direct  representative  of  the  defend- 
ant. He  had  complete  charge  of  the  men, 
hired,  paid,  and  discharged  them.  These 
facts,  taken  in  connection  with  the  charac- 
ter of  the  undertaking,  which  undoubtedly 
was  such  as  to  make  the  work  dangerous 
without  supervision,  warrant  the  conclu- 
sion that  Hoffman  was  a  vice  principal. 
Collins  V.  John  W.  Danforth  Co.  36  App. 
D.  C.  592.  "When  the  business  of  the  master 
or  employer,"  said  the  court  in  Northern 
P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40  L.  , 
ed.  994,  16  Sup.  Ct.  Rep.  843,  ''if  of  such 
great  and  diversified  extent  that  it  nat- 
urally and  necessarily  separates  itself  into 
departments  of  service,  the  individuals 
placed  by  the  master  in  charge  of  these  sep- 
arate branches  and  departments  of  serv- 
ice, and  given  entire  and  absolute  control 
therein,  may  properly  be  considered,  with 
respect  to  employees  under  them,  vice  prin- 
cipals and  representatives  of  the  master  as 
fully  and  as  completely  as  if  the  entire  busi- 
ness of  the  master  were  placed  by  him  un- 
der one  superintendent."  The  work  here 
was  a  detached  unit,  complete  in  itself, 
which  from  the  nature  of  things  necessi- 
tated supervision  by  the  corporation  through 
some  representative.  The  corporation  chose 
Mr.  Hoffman  for  that  duty,  and  when  he 
left  placed  in  control  the  next  in  rank, 
Mr.  Hoover.  Wliatever  may  have  been  the 
status  of  Adam  Hoffman,  Hoover  certainly 
represented  the  defendant  after  W^illiam 
•  Hoffman   left. 
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It,  of  course,  is  not  denied  that  it  was 
defendant's  duty  to  provide  for  the  plain- 
tiff a  reasonably  safe  place  in  which  to 
work,  but  defendant  contends  that  this  duty 
was  performed  when  proper  mauls  and 
proper  handles  were  furnished  the  men. 
While  there  is  some  dispute  under  the  evi- 
dence as  to  whether  wedges  for  the  handles 
were  available,  we  do  not  consider  this 
question  material  under  our  view  of  the 
ease,  for  though  it  may  be  conceded  that 
where  an  employer  furnishes  such  a  sim- 
ple tool  as  a  hammer  or  maul  he  is  not 
expected  to  superintend  its  use  (Thomp- 
son-Starrctt  Co.  v.  Wilson,  39  App.  D.  C. 
211),  and  that  he  is  not  responsible  for 
minor  or  simple  repairs  if  he  has  furnished 
proper  materials  therefor  (American  Bridge 
Co.  V.  Seeds,  11  L.R.A.(X.S.)  1041,  75  C. 
C.  A.  407,  144  Fed.  605;  O'Hara  v.  Brown 
Hoisting  Mach.  Co.  96  C.  C.  A.  350,  171  Fed. 
394;  Sanborn  v.  Boston  &  M.  R.  Co.  76  N. 
H.  523,  86  Atl.  157;  Martin  v.  Highland 
Park  Mfg.  Co.  128  N.  C.  264,  83  Am.  St. 
Rep.  671,  38  S.  E.  876),  there  is  evidence  in 
the  present  case  that  the  master,  through  its 
representative  Hoover,  deliberately  direct- 
ed, and  thereby  became  responsible  for  the 
use  of  a  defectively  dangerous  tool.  While 
the  plaintiff  assumed  the  risks  "normally 
and  necessarily  incident  to  the  occupation" 
in  which  he  was  engaged  (Seaboard  Air 
Line  R.  Co.  v.  Horton,  233  U.  S.  492,  58 
L.  ed.  1062,  L.R.A.1915C,  1,  34  Sup.  Ct. 
Rep.  635,  Ann.  Cas.  1915B,  475,  8  X.  C*.  C. 
A.  834),  it  was  not  to  be  assumed  that  his 
employer  needlessly  would  subject  him  to  a 
risk  of  an  altogether  different  sort.  Had 
Galloway  slipped  and  fallen  and  injury  re- 
sulted to  the  plaintiff,  it  well  might  have 
been  said  that  plaintiff  had  assumed  that 
very  risk,  because  from  the  nature  of  things 
he  must  have  known  that  such  an  occurrence 
was  possible;  but,  knowing  that  it  was  his 
employer's  duty  to  exercise  reasonable  care 
to  provide  him  a  reasonably  safe  place  in 
which  to  work,  plaintiff  certainly  had  no 
reason  to  expect  that  such  employer  delib- 
erately and  needlessly  would  subject  him  to 
the  risk,  incident  to  the  use  of  this  defective 
tool.  Missouri  Valley  Bridge  &  Iron  Co. 
V.  Xunnemaker,  126  C.  C.  A.  174,  209  Fed. 
32.  Hoover,  according  to  the  testimony  of 
three  witnesses,  not  only  ordered  the  use 
of  this  tool  in  its  defective  condition  in  the 
morning,  but  deliberately  stood  by  during 
the  entire  day,  after  the  reasonableness  of 
rjallow^ay's  warning  must  have  been  demon- 
sttrated  even  to  him,  without  countermand- 
ing- the  order.  In  other  words,  the  jury 
might  have  found  under  the  evidence  not 
only  that  Hoover  was  directly  responsible 


for  the  use  of  the  tool  in  the  morning  of 
the  day  of  the  accident,  when  any  reason- 
able man  would  have  known  that  its  use 
was  dangerous  to  those  working  below, 
but  that  he  continued  that  use  after  its 
dangerous  character  had  been  fullv  demon- 
Btrated  to  him.  This,  therefore,  is  not  a 
case  where  a  simple  tool  has  been  furnished 
an  employee  and  that  employee,  by  care- 
lessly failing  to  make  a  simple  repair  with 
matei'ial  at  hand,  has  injured  a  fellow  em- 
ployee, but  rather  is  it  a  case  where  an  em- 
ployer has  deliberately  directed  the  use  of 
a  defective  tool  by  one  employee  to  the  in- 
jury of  another  and  innocent  employee. 

Plain tifT  was  injured  in  August  of  1915 
and  soon  thereafter  brought  this  suit.  At 
the  trial  motion  for  a  directed  verdict  was 
not  made  until  all  the  evidence  was  in,  when 
the  trial  justice,  notwithstanding  that  in 
his  remarks  to  the  jury  he  expressed  the 
view  that  the  legal  questions  involved  were 
"so  close  that  the  court  of  appeals  ought  to 
pass  upon  them,"  and  notwithstanding  that 
the  plaintiff  requested  that  the  case  be 
submitted  to  the  jury  for  a  special  finding, 
directed  a  verdict  for  the  defendant.  That 
action  has  necessitated  a  trial  de  novo  at 
great  expense  to  the  parties,  has  delayed  the 
ultimate  disposition  of  the  case  for  a  very 
considerable  time,  and  incidentally  added 
to  the  already  congested  condition  of  the 
trial  calendar,  and  this  notwithstanding 
that  Rule  52  of  the  court  below  specifically 
provides  for  the  taking  of  such  a  verdict, 
which  rule  twice  has  been  referred  to  with 
approval  by  this  court.  McNamara  v. 
Washington  Terminal  Co.  37  App.  D.  C. 
384 ;  Burke  v.  District  of  Columbia,  42  App. 
D  .C.  438.  In  the  McXamara  Case,  where 
the  situation  was  similar  to  that  here,  Mr. 
Justice  Van  Orsdel,  speaking  for  the  court, 
said:  "Rule  52  of  the  supreme  court  of 
the  District  of  Columbia  provides  for  just 
such  an  emergency  as  c<Hifronted  the  trial 
court  in  this  case.  No  injury  nor  injustice 
could  have  been  inflicted  upon  the  defendant 
had  this  course  been  pursued.  As  it  is,  the 
entire  expense  and  delay  attendant  upon  a 
new  trial  will  again  have  to  be  incurred. 
No  valid  excuse  is  apparent  why,  in  a  case 
like  this,  the  rule  should  not  be  followed. 
Courts  should  be  eager  to  avail  themselves 
of  every  opportunity  to  facilitate  the  des- 
patch of  business,  curtail  costs,  and  dis- 
courage litigation,  when  it  can  be  accom- 
plished with  equal  justice  to  all  concerned." 
The  rule  should  have  been  followed  in 
this  case. 

The  judgment  is  reversed,  with  costs,  and 
the  case  remanded  for  a  new  trial. 
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Annotation — ^Liability  of  master  for  injury  from  defect  in  simple  tool. 


The  earlier  cases  on  this  question  are 
discussed  in  the  notes  to  Vanderpool  v. 
Partridge,  13  L.R.A.(N.S.)  668;  Sheri- 
dan V.  Gorham  Mfg,  Co.  13  L.R.A.(N.S.) 
687;  Parker  v.  W.  C.  Wood  Lumber  Co. 
40  L.R.A.(N.S.)  832;  and  Sivley  v.  Nix- 
on Min,  Drill  Co.  51  L.R.A.(N.S.)  337. 

The  principles  applicable  to  the  lia- 
bility of  the  master  for  injury  by  defect 
in  common  tools  are  discussed  fully  in 
the  first  of  the  notes  above  referred  to. 
The  theory  commonly  known  as  the 
simple  tool  rule,  to  the  effect  that  the 
master  is  not  bound  to  see  that  a  simple 
tool  furnished  by  him  to  a  servant  is 
appropriate  for  the  work  to  be  done, 
nor  is  the  master  bound  to  inspect  such 
a  tool  to  discover  defects,  has  been  ap- 
plied in  the  following  cases  decided  since 
the  date  of  the  last  of  the  above  men- 
tioned notes: 

— Arnold  v,  Doniphan  Lumber  Co. 
(1917)  130  Ark.  486,  198  S.  W.  117, 
holding  a  master  not  liable  for  injuries 
to  a  servant  from  a  defective  hatchet 
furnished  him  for  the  purpose  of  draw- 
ing out  staples  from  a  fence,  which  were 
caused  by  using  it  in  connection  with 
another  hatchet,  the  method  being  to  set 
one  hatchet  against  the  staple  and  strike 
it  with  the  other;  the  allegation  as  to  the 
defect  being  that  ^'the  heads  or  parts  of 
said  hatchets  that  struck  together  were 
so  tempered  and  hardened  that  they  were 
liable  to  break  off,  splinter,  and  sliver 
when  struck  against  each  other;" 

—  Wrought  Iron  Range  Co.  v.  Zeitz 
(1917)  —  Colo.  — ,  170  Pac.  181,  hold- 
ing a  master  not  liable  for  injuries  to  a 
servant  while  engaged  in  straightening 
the  rim  of  a  kettle,  from  a  piece  oi' 
steel  breaking  from  a  hammer  which 
he  was  using  and  piercing  one  of  his 
eyeballs;  it  being  alleged  in  this  case 
that  the  defendant,  through  its  fore- 
man, negligently  and  carelessly  ordered 
and  directed  the  plaintiff  to  lay  aside  a 
wooden  hammer  which  he  had  previously 
been  using,  and  use  in  its  place  a  steel 
hammer,  thereby  causing  him  to  use  one 
steel  hammer  against  another  in  the 
straightening  of  the  rim  or  edge  of  the 
kettle;  that  the  chipping  of  the  hammer 
was  <iue  lo  the  use  of  the  two  hammers 
as  above  stated;  and,  it  being  stated  in 
answer  to  this  allegation,  that  there  was 
no  evidence  that  the  defective  hammer 
was  ever  approved  for  use  with  another 
steel  hammer;  that  it  was  not  shown 
that  the  order  given  to  use  two  steel 
hammers  was  made  with  knowledge  that 
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the  plaintiff  was  then  using  the  defec- 
tive hammer;  that  this  order  related 
to  the  p>articular  job  upon  which  the 
plaintiff  was  then  employed,  and  that 
it  was  altogether  unlikely  that  the  order 
changed  the  estaljlished  method  of  doing 
work  of  that  kind,  which  was  by  the  use 
of  a  wooden  mallet  and  a  steel  hammer; 
,  — ^Nosal  v.  International  Harvester  Co. 
(1914)  187  HI.  App.  411  (ladder); 

— Morrison  v.  People's  Graslight  & 
Coke  Co.  (1915)  191  HI.  App.  336,  ap- 
plying the  rule  where  the  head  of  a 
maul  used  in  driving  boards  into  the 
earth  on  the  sides  of  a  ditch  came  off 
the  handle  while  being  used  by  a  la- 
borer, and  struck  plaintiff,  who  was 
working  in  the  ditch; 

— ^Hoskios  V.  Louisville  &  N.  R.  Co. 
(1916)  167  Ky.  665,  181  S.  W.  352,  hold- 
ing the  doctrine  to  apply  to  a  spike 
maul  and  claw  bar  used  by  section  hands 
in  pulling  spikes  from  ties  on  a  rail- 
road, where  the  claw  bar,  from  which  a 
splinter  of  metal  flew  injuring  the  plain- 
tiff, was  being  used  by  another  work- 
man with  whom  the  plaintiff  was  jointly 
engaged  in  removing  spikes;  the  court 
stating  that  it  is  not  meant  to  hold  that 
it  was  the  duty  of  the  plaintiff  to  inspect 
the  tool  being  used  by  his  coworker,  al- 
though the  two  tools  were  being  used  by 
them  jointly  in  a  common  undertaking, 
but,  as  the  plaintiff's  own  evidence 
showed  that  he  knew  the  condition  of  the 
claw  bar,  and,  so  knowing,  made  the 
stroke  which  resulted  in  the  injury  to 
himself,  the  fact  must  be  given  the  same 
effect  as  if  the  duty  of  inspection  had 
rested  upon  him;  that  in  any  event  there 
was  no  duty  of  inspection  upon  the 
part  of  the  master  and  consequently  no 
negligence ; 

—Wiggins  V.  Standard  Oil  Co.  (1917) 
141  La.  532,  75  So.  232,  holding  the 
rule  applicable  to  a  sledge  hammer  fur- 
nished a  servant  and  having  no  other 
defect  than  that  it  was  heavier  than 
was  necessary  for  the  work  in  hand; 

— Cooney  v,  Portland  Terminal  Co. 
(1914)  112  Me.  329,  92  Atl.  178,  holding 
the  master  not  bound  to  inspect  a  cold 
chisel  used  to  cut  off  rivets,  and  there- 
fore not  liable  to  a  servant  who  was 
injured  by  a  piece  of  steel  which  broke 
from  the  head  of  the  chisel  when  he 
struck  it  in  the  process  of  cutting  off 
rivets,  and  flew  into  his  eye.  The  plain- 
tiff was  working  with  another  servant, 
first  one  holding  the  chisel  and  the  other 
striking  with  the  hammer,  and  then  re- 
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versing.  The  plaintiff  had  been  em- 
ployed by  the  defendant  as  a  carpenter 
in  its  car  repair  shop  for  four  or  five 
years,  and  it  was  held  not  to  be  the 
duty  of  the  master  to  warn  an  employee 
of  his  intelligence  and  experience  of  the 
danger  of  being  hit  by  a  flying  chip  of 
steel  or  iron.  It  was  further  held  in 
this  case  that  the  duty  of  the  master 
was  not  changed  by  the  fact  that  a  com- 
mittee of  which  the  plaintiff  was  one  had 
sometime  previously  complained  to  the 
defendant's  superintendent  of  the  poor 
condition  of  the  tools,  including  the 
chisel,  but  no  particular  defect  was 
pointed  out,  it  being  stated  that  a  suffi- 
cient answer  to  this  contention  was  that 
it  did  not  appear  that  the  master  was 
notified  of  any  particular  defect  of  this 
or  any  other  chisel,  nor  did  it  appear 
that  the  master  made  any  promise  to 
repair ; 

— Kromer  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  B.  Co.  (1918)  —  Minn.  — ,  166  N. 
W.  1072,  holding  the  rule  applicable  to 
a  hexagon  wrench  made  of  heavy  steel, 
about  4  feet  in  length  and  weighing  about 
20  pounds,  used  about  the  repair  of  a 
locomotive  by  skilled  mechanics  in  the 
locomotive  repair  shop,  the  plaintiff 
being  a  skilled  mechanic  and  having  been 
employed  for  about  twelve  years  in  re- 
pairing locomotives; 

—Southern  R.  Co.  v.  Hensley  (1917) 
138  Tenn.  408,  198  S.  W.  252,  holding 
a  cleaver  having  a  sharp  edge  and  a 
hammer  head,  used  by  laborers  in  cutting 
iron  rods,  a  simple  tool,  so  that  the  mas- 
ter was  not  liable  for  injuries  resulting 
from  the  cleaver  flying  from  its  handle 
when  used  by  another  laborer,  and  strik- 
ing plaintiff.  In  operation  the  cleaver 
was  held  with  the  sharp  edge  upon  the 
rod  to  be  cut,  while  the'  hammer  head 
was  struck  by  a  sledge  in  the  hands  of 
another  laborer.  The  plaintiff,  together 
with  the  laborer  who  was  using  the 
cleaver  when  the  head  flew  off,  was 
doing  this  work,  sometimes  one  holding 
the  cleaver  while  it  was  struck  by  the 
other,  and  vice  versa.  It  was  an  or- 
dinary rule  not  to  fasten  the  handle  of 
the  cleaver  tightly  therein  because  of  the 
difficulty  of  removing  it  when  the  cleaver 
was  to  be  sharpened.  Although  it  was 
not  necessary  to  use  the  cleaver  as  a 
hammer,  the  laborers  frequently  did  use 
it  in  this  manner  after  the  cutting  was 
done  in  knocking  the  pieces  of  metal 
apart,  and  this  was  done  under  the 
eye  of  the  vice  principal,  who  raised  no 
objection.  The  cleaver  was  being  so 
used  at  the  time  of  the  injury; 

— Royston  v.  Lenoir  Car  Works  (1914) 

L.RA.1918D. 


5  Tenn.  C.  C.  App.  477,  holding  the  rule 
applicable  to  a  hook  on  the  end  of  a 
heavy  chain  used  in  a  car  works  in  con- 
nection with  a  crane  for  lifting  objects; 

—Southern  R.  Co.  v.  Burford  (1916) 
120  Va.  157,  90  S.  E.  616,  holding  that 
a  section  hand  who  was  holding  a  rail, 
and  turning  it  when  told  to  do  so,  while 
assisting  two  other  section  hands  who 
were  engaged  with  a  cold  chisel  and 
sledge  hammer  in  cutting  the  rail  in 
two,  oould  not  recover  for  injuries  re- 
sulting from  a  particle  of  steel  coming 
from  the  head  of  the  chisel  or  from  the 
rail,  and  penetrating  plaintiff^s  eye. 

In  Karras  v.  Chicago  &  N.  W.  R.  Co. 
(1917)  165  Wis.  578,  L.R.A.1917E,  677, 
162  N.  W.  923,  a  hatchet  is  held  to  be  a 
simple  tool,  and  therefore  no  duty  de- 
volves upon  an  employer  to  inspect  one 
furnished  an  employee  for  the  removal 
of  bark  from  ties,  or  to  instruct  him  in 
its  use,  and  therefore  the  employer  is 
not  liable  for  injuries  to  the  employee 
for  an  attempt  to  use  a  dull  and  nicked 
instrument  furnished  for  such  work. 

In  Kolasinski  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1916)  164  Wis.  60,  159  N.  W. 
563,  a  maul  furnished  an  employee  was 
held  to  be  a  simple  tool,  and  therefore 
no  duty  rested  upon  the  master  to  in- 
spect it  which  would  render  the  master 
liable  for  injuries  causing  death,  occa- 
sioned by  the  hammer  or  maul  head  strik- 
ing an  employee  while  being  used  by  an- 
other employee  of  the  defendant. 

The  simple  tool  rule  is  not  invariably 
applied  in  case  of  injury  to  a  servant 
resulting  from  the  use  of  a  simple  tool. 
In  Panhandle  &  S.  F.  R.  Co.  v.  Fitts 
(1916)  —  Tex:  Civ.  App.  — ,  188  S.  W. 
528,  where  an  employee  assisting  in  put- 
ting an  automobile  into  a  box  car  was 
injured  by  a  chip  or  piece  of  iron  or 
other  material  flying  off  a  hammer  used 
by  another  employee,  or  off  a  nail  which 
such  employee  was  using  in  spiking  down 
a  block  to  fasten  the  automobile  in  the 
car,  the  court  states  it  to  be  a  correct 
proposition  that  a  simple  tool,  like  a 
hammer  or  nail,  does  not  impose  upon 
the  master  the  duty  of  inspection,  but 
adds  that  the  question  in  this  case  is 
whether  the  railway  company,  its  officers 
or  agents,  used  ordinary  care  to  furnish 
safe  appliances  under  the  circumstances 
of  the  case  for  the  work  to   be  done. 

The  simple  tool  rule  was  held  not  ap- 
plicable in  Haire  v.  Sehaff  (1916)  —  Mo. 
App.  — ,  190  S.  W.  56,  to  an  injury  to 
an  employee  who  was  steadying  a  rail- 
road rail  which  was  being  cut  in  two 
by  use  of  a  cold  chisel  and  hammer,  from 
*  a  sliver  of  metal  flying  off  the  battered 
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end  of  the  chisel^  or  from  the  edge  of 
the  groove  on  the  rail,  and  striking  plain- 
tiff in  the  eye,  practically  destroying  the 
sight.  It  is  stated  that  the  plaintiff  was 
^not  handling  any  of  the  instruments 
being  used  in  cutting  the  rail  in  two; 
that  he  was  performing  a  service  apart 
from  the  operation  of  the  tools;  and 
that  his  case  was  based  upon  the  charge 
that  the  defendant  thro\igh  his  servant 
80  manipulated  the  tools  that  a  small 
piece  of  metal  was  thrown  into  his  eye. 

It  has  been  held  that^  if  the  master 
knows  of  the  defect  and  the  servant 
does  not,  the  master  is  liable.  It  is  held 
to  be  the  duty  of  the  master  to  exercise 
ordinary  care  to  provide  reasonably  safe 
tools  and  appliances  for  his  servants,  and 
that  this  duty  applies  to  simple  as  well 
as  complicated  tools.  The  distinction  is 
held  to  arise  in  the  duty  of  inspection, 
the  master  owing  no  duty  of  inspection 
of  simple  tools.  But  if  the  master  had 
actual  knowledge  of  the  defect  in  a 
simple  tool,  and  the  servant  injured 
had  no  knowledge,  it  has  been  stated 
that  the  master  is  liable  for  exposing  the 
servant  to  a  peril  unknown  to  him,  and 
must  respond  in  damages.  Ft.  Smith  & 
W.  R.  Co.  V.  Holcombe  (1916)  —  Okla. 
— ,  L.R.A.1916F,  1237,  158  Pac.  633, 
holding  a  railroad  company  liable  for 
injuries  to  a  member  of  its  bridge  gang 
by  being  struck  by  the  head  of  a  maul 
which  flew  off  the  handle  while  being 
used  by  a  fellow  servant,  where  prior  to 
the  injury  one  of  the  men  using  the 
maul  notified  the  foreman  of  its  unsafe 
condition,  and  asked  to  be  allowed  to 
fix  it,  but  the  foreman  refused.  It  will 
be  noticed  that  the  injured  servant  was 
not  using  the  tool  which  caused  the 
injury.  Whether  the  decision  would 
have  been  different  if  the  injured  ser- 
vant had  been  using  it  is  problematicaL 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lil- 
lard  (1916)  —  Okla.  — ,  161  Pac.  779,  an 
action  for  injuries  resulting  from  a 
splinter  from  a  steel  bit  flying  off  and 
striking  the  plaintiff  while  he  was  en- 
deavoring to  fasten  the  bit  in  the  socket 
of  a  drill,  it  is  held  that,  if  the  master's 
attention  had  been  called  to  the-  defec- 
tive condition  of  the  tool,  and  he  directed 
the  servant  to  go  on  and  use  it,  the  ques- 
tion whether  he  voluntarily  and  negli- 
gently continued  to  use  the  defective  ap- 
pliance is  a  question  of  fact  for  the  jury. 
The  case  of  New  York,  N.  H.  &  H.  R. 
Co.  V.  Vizvari  (1913)  L.R.A.1915C,  9, 
126  C.  C.  A.  632,  210  Fed.  118,  is  relied 
upon  as  authority.  It  is  true  that  in  the 
Vizvari  Case,  it  is  held  that  it  cannot 
be  said  as  a  matter  of  law  that  a  rail- 
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road  employee  assumes  the  risk  of  in- 
jury from  using  a  chisel  to  cut  rails  in 
continuing  to  use  it  after  complaining 
of  its  defective  character,  upon  the  as- 
surance of  the  foreman  that  it  is  good 
and  that  he  can  try  it  or  go  home;  but 
it  is  expressly  hold  in  the  Vizvari  Case 
that  the  chisel  there  involved  was  not  a 
simple  tool  in  the  furnishing  of  which 
the  master  was  relieved  from  the  use 
of  ordinary  care  to  furnish  a  reasonably 
safe  one. 

See  Cooper  v.  Penn  Bridge  Co.  ante, 
1138. 

It  is  apparently  the  theory  of  Santa 
Fe  Tie  &  Lumber  Preserving  Co.  v.  Col- 
lins (1917)  —  Tex.  Civ.  App.  --,  198 
S.  W.  164,  that,  where  the  servant  has 
had  no  opportunity  to  inspect  a  simple 
tool,  the  master  is  liable  for  furnishing 
a  simple  tool  which  is  defective.  In 
this  case  the  master  was  held  liable  for 
injuries  suffered  by  a  servant  from  the 
head  of  a  sledge  hammer  flying  off  the 
handle  while  he  was  striking  with  it, 
causing  him  to  be  jerked  and  twisted  and 
his  back  wrenched.  The  hammers  were 
furnished  to  the  employees  by  another 
whose  duty  it  was  to  see  that  the  tools 
were  kept  in  safe  condition.  Plaintiff's 
contract  of  employment  did  not  impose 
upon  him  the  duty  to  inspect  tools,  but. 
in  compliance  with  the  orders  of  the  em- 
ployee whose  duty  it  was  to  inspect  and 
repair  tools,  if  plaintiff  ascertained  that 
a  handle  was  defective  or  loose  in  a 
hammer  he  replaced  it  or  made  the  neces- 
sary repairs.  The  replacing  of  sledge 
hammer  handles  was  a  very  frequent 
occurrence,  and  plaintiff  had  put  new 
handles  in  all  defendant's  hammers  dur- 
ing the  course  of  his  employment.  Prior 
to  the  happening  of  the  accident,  after 
a  four  days*  absence,  plaintiff  returned 
to  work  and  was  ordered  by  the  fore- 
man to  drive  a  bushing  on  a  tramcar 
axle;  when  the  foreman  called  to  him,  he 
hastily  seized  a  sledge  hammer  which 
was  standing  with  the  handle  up  near 
the  anvil  block  and  struck  rapidly;  while 
he  was  striking  the  head  slipped  from 
the  handle  causing  the  injury  as  above 
stated. 

The  question  of  what  is  a  simple  tool 
within  the  meaning  of  the  simple  tool 
rule  cannot  be  answered  in  any  general 
way.  The  simple  tool  doctrine  was  held 
not  to  apply  to  an  injury  resulting  from 
the  breaking  of  a  concrete  floor,  in 
Louisville  &  N.  R.  Co.  v.  Stewart  (1915) 
163  Ky.  164,  173  S.  W.  757.  It  is  stated 
that  '^it  cannot  be  contended  that  a  con- 
crete floor  is  a  simple  tool,  or  that  a  de- 
fect in  its  construction,  whereby  it  is 
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weakened  is  open  to  ordinary  observa- 
tion." The  simple  tool  rule  is  recognized 
in  St.  Louis  Southwestern  B.  Co.  v. 
Ewing  (1915)  —  T3X.  Civ.  App.  — ,  180 
S.  W.  300;  but  in  that  case,  which  in- 
volved an  injury  from  a  defective  hand 
car  it  is  stated  that  the  car  was  not 
shown  to  be  a  common  or  simple  tool. 
In  San  Antonio  Brewing  Asso.  v.  Ger- 
lach  (1916)  —  Tex.  Civ.  App.  — ,  185  S. 
W.  316,  a  wagon  used  in  delivering  bar- 
rels was  held  not  to  be  a  simple  tool  with- 
in the  meaning  of  this  rule.  In  this  case 
a  driver  for  the  brewing  association,  who 
had  a  wagon  which  he  regularly  drove, 
on  the  morning  of  the  accident,  was 
told  to  take  another  wagon  loaded  with 
beer  and  drive  it  to  a  certain  place  in 
the  city,  and  in  compliance  with  his  or- 
ders he  took  the  wagon  and  started  to  its 
destination.  On  the  w^av  the  rear  axle 
broke  and  precipitated  him  to  the 
ground,  breaking  his  leg  and  seriously, 
and  permanentlv  injuring  him.  It  is  held 
in  Puza  v.  C.  Hennecke  Co.  (1914)  158 


,  Wis.  482,  149  N".  W.  223,  that  the  simple 
tool  doctrine  is  not  applicable  to  the  case 
of  a  stepladder  furnished  to  an  employee. 
The  courts  states  that  '^furnishing  an 
employee  a  stepladder  is  furnisliing  him 
a  place  whereon  to  stand.  It  is  a  place 
or  an  appliance,  not  a  tool.'' 

Some  cases  have  referred  to  the  simple 
tool  doctrine  as  one  that  relieves  the 
master  of  the  duty  of  using  ordinary 
care  to  furnish  reasonably  safe  appli- 
ances. New  York,  N.  H.  &  H.  R.  Co. 
V.  Vizvari  (1913)  L.R.A.1915C,  9,  126 
C.  C.  A.  632,  210  Fed.  118.  A  steel  chisel 
used  for  cutting  iron  rails,  pieces  of 
which  are  likely  to  fly  off  and  injure  em- 
ployees if  not  properly  tempered,  and  in 
the  manufacture  of  which  it  is  necessarv 
carefully  to  test  several  out  of  every 
lot  turned  out,  was  held  not  to  be  a 
simple  tool,  in  the  furnishing  of  which 
the  master  was  relieved  from  the  use 
of  ordinary  care  to  furnish  a  reasonably 
safe  one.  W.  A.  E, 
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MARY  L.  EASUM  et  al.,  Interveners, 

Appts., 

V. 

IRENE    BOIIOX,    Exr\-..    etc.,    of    George 
Boh  on,  Deceased,  ot  al. 

(180  Ky.  451,  202  S.  \V.  001.) 

Trust  —  resulting  —  property  conveyed 
to  charity. 

No  triK^t  results  to  tlie  lieirs  of  one  con- 
veying his  property  to  a  Shaker  Society, 
which,  under  the  constitution,  is  to  become 
part  of  the  coninior.  pro])erty  of  the  society, 
from  which  he  is  to  receive  his  siipi>ort,  bo 
as  to  enable  them  to  claim  it  upon  dissolu- 
tion of  the  societv. 
For  other  oases,  see   l^rusfs,  /.  d,  in  Dig. 

X-52  xY.  &'. 

(May   7,   101 S.) 

VPPEAL  by  interveners  from  a  jiulp^ment 
of  the  Circuit  Court  for  Mercer  Coun- 
ty sustaining  .a  demurrer  to  and  dismiss- 
ing their  intervening  petition  in  a  suit,  to 
recover  property  conveyed  to  a  charitable 
society.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  II.  Thatcher  and  Cliarles 
Carroll,  for  appellants: 

The  trustees  were  without  power  to  con- 


Xote.  ^Ab  to  disposition  of  property  of 
communistic  society  upon  dissolution,  see 
annotation  following  this  case,  post,  1150, 
and  references  therein  to  annotations  on  re- 
lated questions. 
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vey  this  property  for  the  individual  benefit 
of  the  members  of  the  society. 

Gass  v.  Wilhite,  2  Dana,  172,  26  Am.  Dec. 
446. 

Upon  the  dissolution  of  the  society  its 
property  passed  to  the  donors  thereof  or 
the  heirs  of  those  who  were  dead. 

McDaniel  v.  Watson,  4  Bush,  234;  Tavlor 
V.  Rogers,  130  Ky.  112,  112  S.  W.  1105; 
Grundy  v.  Neal,  147  Ky.  729,  145  S.  W. 
401;  2  Story,  Eq.  Jur.  2d  ed.  §§  1156,  1200; 
11  C.  J.  §  109,  p.  379;  Coe  v.  Washington 
Mills,  149  Mass.  543,  21  N.  E.  966;  Mc- 
Alhany  v.  Murray,  89  S.  C.  440,  35  L.R.A. 
(N.S.)  895,  71  S.  E.  1025,  Ann.  Gas.  1913A, 
1008;  Mott  V.  Danville  Seminarv,  129  III. 
403,  21  N.  E.  927;  Venable  v.  Coffman,  2 
W.  Va.  310. 

When  the  purposes  of  the  trust  fail, 
when  the  purposes  of  the  covenant  cannot 
be  ell'ectuated,  and  the  society  is  dissolved, 
its  property  reverts  to  the  donors  or  their 
heirs. 

Schwartz  v.  Duss,  187  U.  S.  8,  47  L.  cd. 
53,  23  *Sup.  Ct.  Rep.  4;  2  Story,  Eq.  Jur. 
2d  ed.  §§  1156,  1182,  1200. 

^fessrs.  C.  E.  Rankin  and  Bruce  & 
Bullitt,   for  appellees: 

Plaintiffs'  ancestor   had  no  title  to  anv 

« 

part  of  the  property  involved  prior  to  be- 
coming a  member  of  the  Shaker  Society, 
and  he  acquired  no  interest  therein  by 
becoming  a  member,  except  the  right  to  use 
and  enjoy  the  same  jointly  with  other  mem- 
bers so  long  as  he  remained  a  member,  and 
no  longer.  -  -  -.. 
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Gasa  V.  Wilhite,  2  Dana,  170,  26  Am.  Dec. 
446. 

The  rule  that,  where  a  donation  has  been 
made  to  a  charity,  and  the  charity  after- 
wards fails,  there  is  a  reversion  to  the  donor 
or  his  heirs,  has  no  application  in  a  case 
where  a  transfer  of  property  to  a  charity 
has  been  made  for  a  valuable  consideration. 

Gibson  v.  Armstrong,  7  B.  Mon.  481 ;  Car- 
roll County  Academy  v.  Gallatin  Academy 
Co.  104  Ky.  621,  47  S.  W.  617;  Fuquay  v. 
Hopkins  Academy,  22  Ky.  L.  Rep.  744, 
58  S.  W.  814;  Morrow  v.  Slaughter,  5  Bush, 
330;  Lutes  v.  Louisville  &  N.  R.  Co.  158  Ky. 
250,  164  S.  W.  792. 

Where  an  organization,  such  as  the 
Shaker  Society,  is  dissolved,  and  it  becomes 
necessary  to  dispose  of  its  property,  it  is 
not  necessary  to  take  into  account  persons 
who  ceased  to  be  members  of  the  society 
prior  to  its*  dissolution,  or  their  heirs; 
but  the  property  must  be  divided  among 
the  surviving  members,  that  is  to  say,  mem- 
bers living  at  the  date  of  the  dissolution,  or 
their   heirs. 

Neptune  Fire  Engine  &  Hose  Co.  v.  Board 
of  Education,  166  Ky.  1,  178  S.  W.  1138, 
Ann.  Cas.  1017C,  789;  McAlhanv  v.  Mur- 
ray, 89  S.  C.  440,  35  L.ft.A.(N.S.)  896, 
7l's.  E.  1025,  Ann.  Cas.  1913A,  1008;  Wil- 
son V.  Leary,  120  N.  C.  90,  38  L.R.A.  240, 
68  Am.  St.' Rep.  778,  26  8.  E.  630;  Hop- 
kins V.  Crossley,  138  Mich.  561,  101  N.  W. 
822;  Mason  v.  Atlanta  Fire  Co.  70  Ga. 
604,  48  Am.  Rep.  585;  Schwartz  v.  Duss, 
187  U.  S.  8,  47  L.  ed.  53,  23  Sup.  Ct.  Rep. 
4;  Everitt  v.  Duss,  197  Fed.  401,  124  C. 
C.  388,  206  Fed.  500;  Goesele  v.  Bimeler, 
14  How.  589,  14  L.  ed.  554;  Burt  v.  Oneida 
Community,  137  N.  Y.  346,  19  L.R.A.  297, 
33  N.  E.  307;  Pierson  v.  Gardner,  81  N.  J. 
Eq.  505,  86  Atl.  442;  Society  of  Shakers  v. 
Watson,  15  C.  C.  A.  632,  37  *U.  S.  App.  141, 
68  Fed.  730;  5  C.  J.  pp.  1359,  1360,  §§ 
86-88. 

Mr.  E.  H.  Gaithcr  also  for  appellees. 

Thomas,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  presents  the  question  as  to 
whether  the  heirs  and  next  of  kin  of  de- 
ceased members  of  the  society  called  Shak- 
ers, located  near  Pleasant  Hill,  iti  Mercer 
county,  Kentucky,  are  entitled,  through 
the  medium  of  a  resulting  trust,  to  their 
ancestors*  proportion  of  the  property  of 
the  society  when  it  ceases  to  be  such  upon 
dissolution,  which  it  is  charged  occurred  in 
1910.  A  sufficient  history  of  the  society, 
its  character,  objects,  and  purposes,  in- 
cludinc:  the  motives  prompting  its  mem- 
bers to  form  and  enter  into  it,  will  be  found 
in  the  opinion  in  the  case  of  Adams  v. 
Bohon,  176  Ky.  66,  195  S.  W.  156.     That 


case  was  the  beginr'ng  of  this  litigation, 
and  had  under  consideration  and  disposed 
of  the  question  involving  the  right  of  the 
board  of  education  of  Mercer  county  to  have 
the  property  escheated  for  the  benefit  of 
the  common  schools  of  the  county  under  the 
provisions  of  §  323  of  the  Kentucky  Stat- 
utes, which  question  was  determined  ad- 
versely to  the  contentions  of  the  board 
of  education,  since  it  was  held  that  the 
section  of  the  statute  referred  to  did  not 
by  its  express  terms  apply  to  the  property 

of  the  societv  called  Shakers. 

♦ 

While  that  suit  was  pending  in  the 
court  below,  ai)pel1ants  here  filed  their  in- 
tervening petition  and  amended  petition 
in  which  thev  averred  that  thev  were  the 
direct  descendants  of  one  John  Shain,  who 
was  one  of  the  founders  of  the  society  in 
Mercer  county,  and  one  of  the  signers  of 
the  "Sliakers'  covenant,"  which  was  signed 
and  acknowledged  by  all  of  the  members  of 
the  society  in  1814,  and  immediately  put 
to  record  in  the  county  court  clerk's  office; 
that  at  the  time  of  becoming  a  member  of 
the  society  their  ancestor  brought  into 
and  donated  to  the  societv  a  considerable 
amount  of  property,  the  extent  and  nature 
of  which  they  do  not  know,  and  throughout 
his  life,  which  continued  until  1870,  he 
performed  much  and  valuable  services  to 
the  societv,  for  which  he  received  no  com- 
pensation,  and  that  many  other  members 
did  the  same,  but  perhaps  in  different  pro- 
portions, and  that  all  of  the  property  so 
brought  and  donated  under  the  terms  of 
the  covenant  was  appropriated,  used,  and 
invested  by  the  society,  finally  finding  its 
way  into  a  valuable  landed  estate  located 
in  the  county,  containing  a  large  number 
of  acres  which  formed  the  principal  part 
of  the  society's  property  at  the  time  of  its 
alleged  dissolution;  that  "none  of  the  prop- 
erty belonging  to  said  society  was  owned 
by  individual  members  thereof,  and  no  in- 
dividual member  or  said  society  had  a  priv- 
ate or  individual  interest  in  said  property, 
but  all  of  the  property  of  'said  society  be- 
lontyed  to  the  societv  for  the  common  use 
and  benefit  of  said  societv,  and  for  chari- 
table  purposes,  and  was  donated  for  said 
purposes  by  the  members  of  said  society.** 

In  the  prayer  the  court  was  asked  to 
adjudge  the  society  to  have  been  a  pure- 
ly charitable  institution;  that  its  purposes 
and  objects  had  failed  and  it  had  become 
dissolved  because  of  the  few  remaining 
members  having  attempted  to  convey  the 
property  to  strangers  and  to  divert  it  from 
the  purposes  for  which  the  society  was 
organized;  that  they  be  adjudged  the  right 
to  recover  upon  an  accounting  their  an- 
cestors' pro  rata  part  of  the  present  value 
of  the  property,  and  that  they  be  permitted 
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to  sue  for  themselves  and  for  the  use  and 
benefit  of  others  similarly  situated,  and 
that  the  case  be  referred  to  the  master 
commissioner  for  the  purpose  of  ascer- 
taining who  had  been  members  of  the 
society  from  the  beginning;  how  much  prop- 
erty eacli  member  had  brought  in  at  the 
time  he  became  such ;  the  amount  and  value 
of  the  services  which  each  member  rendered 
to  the  society  as  long  as  he  remained  a 
member,  or  until  his  death,  if  he  remained 
faithful  until  the  last;  the  heirs  or  next 
of  kin,  if  any  now  living,  of  each  member; 
and  to  ascertain  and  report  all  other  facts 
necessarv  to  enable  the  court  to  make  a 
just  and  equitable  distribution  of  the  prop- 
erty among  the  descendants  of  all  deceased 
members  and  those  living  at  the  time  of  the 
alleged  dissolution.  A  demurrer  was  filed 
to  appellants'  pleading,  which  was  sustained 
by  the  court  and  their  suit  dismissed,  and 
to  reverse  that  judgment  they  prosecute  this 
appeal.  The  pleadings  contain  a  copy  of 
the  covenant  entered  into  in  1814,  alluded 
to  above,  and  also  an  instrument  enlarg- 
ing or  extending  that  covenant,  called  a 
"covenant  or  constitution,"  which  was 
adopted  by  the  society  in  1844,  and  which 
does  not  materially  change  or  alter  the 
nature  and  purposes  of  the  society  or  the 
tenets  or  practices  of  its  members,  but  en- 
larged upon  them,  and  was  prompted  be- 
cause the  members  of  the  society  as  there- 
in stated,  felt  "the  importance  not  only  of 
renewing  and  confirming  our  spiritual  cove^ 
nant  with  God  and  each  other,  but  also  of 
renewing  and  improving  our  social  compact 
and  amending  the  written  form  thereof." 

The  right  of  a  member  of  the  Shaker  So- 
ciety upon  seceding  therefrom  to  recover 
the  amount  of  the  property  which  he 
brought  into  the  society,  or  for  the  serv- 
ices which  he  rendered  while  a  member, 
was  before  this  court  in  the  early  case  of 
Gass  v.  Wilhite,  2  Dana,  170,  26  Am.  Dec. 
446,  in  which  case  a  majority  of  this  court 
as  then  constituted  determined  that  the 
society  was  a  charitable  institution,  or  at 
any  rate  that  it  had  charitable  features,  and 
that  a  seceding  member  could  not  upon 
withdrawal  demand  or  recover  from  the  so- 
ciety the  property  which  he  had  put  into 
it.  It  was  so  held  because  the  terms  of  the 
original  covenant  under  which  the  property 
was  brought  in  by  the  member  when  he  be- 
came such  were  broad  enough  "to  convey 
the  idea  of  an  absolute  divestiture  of  all 
individual  interest  in  the  property  (in 
the  seceding  member)  otherwise  than  as 
members  of  the  society,"  it  being  further 
held  that  such  <»onstruction  of  the  language 
just  quoted  was  fortified  by  another  stipu- 
lation in  the  covenant  that  none  of  the 
members  "shall  ever  make  anv  account  of 


labor  or  property  or  services  devoted  by  us, 
as  aforesaid,  or  bring  any  charge  of  debt 
or  damage,  or  hold  any  demand  whatever 
against  the  society,  on  account  of  services 
or  property  rendered  or  consecrated  to  the 
aforesaid  sacred  and  charitable  uses." 

It  would  render  this  opinion  too  long 
to  incorporate  into  it  all  of  the  stipulations 
in  the  two  articles  of  association  or  cove- 
nants of  the  Shaker  Society  referred  to 
bearing  upon  the  question  involved,  and 
we  will  content  ourselves  with  a  reference 
to  the  two  cases,  supra,  for  a  more  com- 
plete detailed  history  of  the  society,  taking 
from  the  two  covenants  only  such  parts 
as  may  serve  to  illustrate  the  points  to  be 
discussed.  It  will  at  once  be  seen  that 
appellants  claim  the  right  attempted  to  be 
asserted  herein  under  the  doctrine  of  re- 
sulting trusts.  They  contend  that  the  prop- 
erty which  each  member  brought  into  the 
society,  as  well  as  the  value  of  the  services 
which  each  member  rendered  to  it  while 
such,  constitutes  a  trust  fund  the  legal 
title  to  which  was  held  by  the  society 
through  its  trustees  solely  for  charitable 
purposes,  which  purposes  have  now  failed 
and  have  ceased  to  be  carried  out,  and  that 
the  unused  property  of  the  society,  which  is 
that  now  in  contest,  reverts  to  the  donors, 
or,  if  they  be  dead,  to  their  heirs  or  next 
of  kin. 

The  doctrine  of  resulting  trusts  is  a  fa^ 
miliar  one  in  equity- jurisprudence,  and  it 
arises  in  several  different  ways,  one  of 
which  is  where  the  donor  conveys,  either 
by  will  or  deed,  property  for  a  certain  pur- 
pose, which  purpose  fails,  or  it  becomes 
accomplished  with  a  part  of  the  property 
unused,  or  the  one  to  whom  it  is  so  con- 
veyed abandons  the  purpose  and  declines  to 
further  carry  it  out,  or  where  the  bene- 
ficiaries are  so  indefinite  that  the  intention 
cannot  be  carried  out,  or  the  purpose  is 
illegal.  2  Story,  Eq.  Jur.  13th  ed.  §  1196a; 
1  Perry,  Trusts,  6th  ed.  §  125;  Bispham, 
Eq.  8th  ed.  §§  87,  88;  39  Cyc.  104.  When 
the  facts  attending  the  grant  are  Buch  as 
to  authorize  it,  a  court  of  equity,  when  the 
c>ontingency  arises,  will  create  such  a  trust 
for  the  benefit  of  the  donor  if  living,  or  his 
heirs  or  next  of  kin  if  he  be  dead,  and  ad- 
judge to  them  the  unused  portion  of  the 
property  so  donated.  This  is  upon  the  idea 
that  the  donee  of  the  property  did  not  take 
a  beneficial  interest,  but  took  it  as  a  trustee 
for  the  purpose  of  accomplishing  the  inten- 
tions of  the  donor  in  making  the  conveyance, 
and  that  there  was  an  implied  intention 
or  understanding  on  the  part  of  the  donor 
that,  if  the  property  for  any  reason  should 
cease  to  be  used  for  the  purposes  he  in- 
tended when  he  appropriated  it,  it  should 
revert  to  him  if  living,  or,  if  dead,  to  his 
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heirs  or  next  of  kin,  through  the  operation 
of  the  doctrine  of  resulting  trusts.  But 
the  standard  works  upon  equity  jurispru- 
dence, supra,  and  others,  as  well  as  all 
of  the  adjudicated  cases  upon  the  subject, 
say  that  the  presumed  intention  of  a  re- 
verter upon  which  the  doctrine  is  founded 
may  be  rebutted  so  as  to  defeat  the  appli- 
cation of  the  doctrine.  This,  according  to 
many  authorities,  may  be  done  by  parol 
evidence  (Bispham's  Equity,  §  83),  but 
all  of  them  agree  that  it  may  be  done  by 
the  written  terms  under  which  the  appro- 
priation, contribution,  or  grant  is  made. 
Indeed,  this  character  of  trusts  is  some- 
times .called  presumptive  trusts,  as  'Will 
be  seen  in  Bispham's  Equity,  supra,  §  78, 
wherein  it  is  said:  "Trusts  by  implication 
of  law  may  arise  either  for  the  purpose  of 
carrying  out  the  presumed  intention  of 
the  parties,  or  they  may  be  entirely  inde- 
pendent of,  or  even  contrary  to.  Intention. 
Trusts  of  the  first  class  are  said  to  result 
by  operation  or  presumption  of  law  from 
certain  acts  or  relations  of  parties  from 
which  an  intention  to  create  a  trust  is 
supposed  to  exist,  and  they  are  therefore 
<;al]ed  resulting  or  prestumptive  trusts.'* 

The  other  class  of  implied  trusts  there 
mentioned  as  arising  independent  of  inten- 
tion or  contrary  to  it  is  a  creature  of  equity 
employed  for  the  assertion  of  the  rights  of 
the  parties  or  the  frustrating  of  fraud, 
and  has  no  application  to  the  character  of 
trusts  now  under  consideration.  If,  there- 
fore, in  the  instant  case,  the  record  fur- 
nishes sufficient  evidence  to  rebut  the  pre- 
sumption of  the  intention  that  a  resulting 
trust  should  arise,  and  a  reverter  of  the 
property  ensue  for  the  benefit  of  appellants' 
ancestor  or  his  heirs  or  next  of  kin,  and  the 
same  with  reference  to  all  other  members 
of  the  Shaker  Society,  then,  under  the 
doctrine  referred  to,  no  such  trust  would 
arise  so  as  to  entitle  the  appellants  and 
others  similarly  situated  to  the  relief  which 
they  asked. 

In  the  1814  covenant,  in  §  3,  referring  to 
the  property  which  the  members  brought 
in,  it  is  said:  "And  the  joint  interest  of  the 
Church  tlius  united  and  established  by  the 
freewill  offerings  of  the  members  respective- 
ly shall  be  held  and  possessed  by  the  whole 
body  jointly  as  their  natural  and  religious 
right;  that  is,  all  and  every  individual  of 
or  belonging  to  the  church  shall  enjoy 
equal  rights  and  privileges  in  the  use  of 
all  things  pertaining  to  the  church  accord- 
ing to  their  order  and  as  everyone  has  need, 
without  any  difference  being  made  on  ac- 
count o!  what  anyone  brought  in.  and  it 
shall  be  the  duty  of  all  the  members  to  sup- 
port and  maintain  the  joint  interest  of  the 
church  according  to  their  several  abilities 


as  members  one  of  another  each  in  his  or 
her  own  order  improving  the  manifold  gifts 
of  God  for  the  good  of  the  whole." 

Section  7  of  the  1814  covenant  is  a  solemn 
agreement  among  the  members  that  "we 
shall  never  hereafter  make  any  account  of 
any  property,  labor,  or  service  devoted  by 
us  to  the  purpose  aforesaid,  or  bring  any 
charge  or  debt  or  damage,  or  hold  any  de- 
mand whatever  against  the  society  or  com- 
munity or  any  member  thereof  on  account 
of  either  property  or  service  given,  rendered, 
or  consecrated  to  the  aforesaid  sacred  and 
charitable  uses,"  etc. 

These  and  other  provisions,  as  was  held 
in  the  2  Dana  Case,  170,  26  Am.  Dec. 
446,  supra,  manifest,  in  as  solemn  and 
forceful  terms  as  it  was  possible  to  employ, 
an  intention  on  the  part  of  the  members 
never  to  make  claim  for  any  of  their  prop- 
erty brought  into,  or  for  services  rendered 
for,  the  society.  But,  as  if  to  make  it 
stronger,  such  intention  was  again  declared 
in  the  "covenant  or  constitution"  adopted 
in  1844,  where,  in  article  7,  §  2,  it  is  said: 
"Whereas,  in  pursuance  of  the  requirements 
of  the  Gospel,  and  in  the  full  exercise  of 
our  faith,  reason,  and  understanding,  we 
have  freelv  and  voluntarilv  sacrificed  all 
self-interest,  and  have  devoted  our  persons, 
services,  and  property  as  aforesaid  to  the 
pious  and  benevolent  purposes  of  the  Gospel, 
therefore,  we  do  hereby  solemnly  and  con- 
scientiously, unitedly  and  individually,  and 
for  ourselves,  heirs,  and  assigns,  release 
and  quitclaim  to  the  deacons,  or  those  who, 
for  the  time  being,  are  the  acting  trustees 
of  the  church,  for  the  uses  and  purposes 
aforesaid,  all  our  private,  personal  right, 
title,  interest,  claim,  and  demand  of,  in, 
and  to  the  estate,  interest,  property,  and 
appurtenances  so  consecrated,  devoted,  and 
given  up ;  and  we  hereby  jointly  and  several- 
ly promise  and  declare,  in  the  presence  of 
God  and  before  witnesses,  that  we  will 
never  hereafter,  neither  directly  nor  in- 
directly, under  any  circumstances  whatever, 
contrary  to  the  stipulations  of  this  cove- 
nant, make  nor  require  any  account  of  any 
interest,  property,  labor,  or  service,  nor  any 
division  thereof,  which  is,  has  been,  or  may 
be  devoted  by  us,  or  any  of  us,  to  the  uses 
and  purposes  aforesaid." 

However,  as  if  to  remove  all  doubt  of  the 
intention  of  the  member  in  bringing  in  his 
property  and  rendering  service  to  the 
society,  it  is  provided  in  both  instruments 
that  a  condition  precedent  to  becoming  a 
member  was  that  all  of  his  debts  should  be 
paid,  and  that  he  should  make  suitable 
provision  for  his  children,  if  any,  and  that 
no  property  should  be  brought  in  except 
such  as  might  remain  after  those  duties 
had  been  performed.     Thus,  the  stipulation 
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with  reference  to  the  provision  for  children 
is  §  4  in  the  covenant  of  1814,  which  reads: 
"That  previous  to  becoming  a  member  of 
this  church  or  subscribing  to  this  covenant, 
those  that  have  immediate  heirs,  as  children, 
must  have  settled  with  such  of  them  as  arc 
of  lawful  age  by  giving  or  offering  to  them 
at  least  what  the  law  requires  as  an  ac- 
knowledgment, and  as  much  more  as  they 
think  proper  to  give  them,  and  if  convenient 
*eceive  a  discharge  from  them;  and  if  they 
have  children  that  are  under  age,  they 
are  to  make  a  reserve  of  property  sufficient 
to  make  a  settlement  with  them  in  the 
same  manner,  such  reserve  being  clearly 
stated  in  writing  wherein  the  trustees  or 
agents  of  the  church  shall -be  obligated  and 
bound  to  settle  with  them  accordingly  as 
they  become  of  age,  the  church  having  the 
use  of  such  property  until  the  time  of  such 
settlement." 

Substantially  the  same  thing  is  repeated 
in  §  3,  article  2,  in  the  "covenant  or  con- 
stitution" of  1844,  where  the  members  are 
required  "to  settle  all  just  and  equitable 
claims  of  creditors  and  filial  heirs,  so  that 
whatever  property  thoy  possess  may  be 
justly  their  own."  From  these  facts  it 
would  appear  that  the  donor  of  the  property 
herein  sought  to  be  recovered  eflfectually 
dissipated  any  presumed  intention  on  his 
part  that  there  should  ever  be  a  reverter 
of  any  of  it  in  his  favor,  or  in  favor  of  any 
child  or  its  descendants,  since  he  had  made 
provision  for  the  latter  before  he  put  any 
of  the  property  in.  It  would  seem,  there- 
fore, that  the  very  foundation  for  the  pre- 
sumption upon  which  rests  the  resulting 
trust  and  consequent  reverter  here  relied 
upon  is  wanting,  and  that  no  such  can  arise 
under  the  facts  of  this  case  in  favor  of  the 
appellants. 

We  have  not  overlooked  the  fact  that  the 
contributions  involved  were  made  upon  the 
terms  and  under  the  conditions  referred  to 
"for  the  purposes  aforesaid,"  some  of  which 
may  be  conceded  to  be  purely  charitable 
in  their  nature,  yet  others  are  applicable 
only  to  the  member  in  supplying  his  tem- 
poral wants  and  social  needs  which  he  en- 
joyed and  obtained  from  the  "community" 
or  social  compact,"  terms  descriptive  of  the 
relationship  assumed  by  the  members  as 
found  in  the  two  covenants. 

In  support  of  appellants'  claim  that  a  re- 
sulting trust  arose  in  their  favor  upon  the 
dissolution  of  the  Shaker  Society,  we  are 
referred  to  the  following  authorities:  Mc- 
Daniel  v.  Watson,  4  T?ush,  234:  Taylor  v. 
Rogers,  130  Ky.  112,  112  S.  W.'  1105; 
Grundy  v.  Xeal,  147  Ky.  729,  145  S.  W\ 
401;  2  Story,  Eq.  Jur.  2d  ed.  §§  1200 
and  1156;  11  C.  J.  §  109,  p.  379;  Coe  v. 
Washington  Mills,  149  Mass.  643,  21  N.  E. 


968;    McAlhany  v.  Murray,  89  S.  C.  440» 
35  L.R.A.(N.S.)    895,  71   S.  E.   1025,  Ann. 
Cas.  1913A,  1008;   Mott  v.  Danville  Semi- 
nary,  129  111.  403,  21  N.  E.  927;  and  Venable 
v.    CoflTman,   2   W.    Va.    310-— all   of   which 
hold  in  substance  that  when  the  purposes  for 
which  property  is  conveyed   fail,  or   if  to 
a  charitable  association  or  corporation   it 
becomes  dissolved,  a  resulting  trust  arises 
in  favor  of  the  grantor  or  donor,   or   his 
heirs,  entitling  them  to  recover  the  unused 
portion  of  the  property  granted  or  donated, 
except  in  jurisdictions  where  the   cy  pr^ 
doctrine  prevails  with  reference  to  charities. 
Under    the    later    decisions    of    this    court, 
as   will   be   seen   from   the  case  of   Adams 
V.  Bohon,  176  Ky.  66,  196  S.  W.  156,  this 
latter    doctrine    is   not   recognized    in    this 
state   in    the   administration    of   charitable 
trusts.     But  the  authorities  relied  on  per- 
mit   the    resulting    trust    to    arise     only 
when    the    transfer    or    granting    of    the 
property  was  voluntary  and  without   con- 
sideration.    This   feature   is   absolutely  es- 
sential to  the  creation  of  the  trust,  and  if 
there   exists   a  consideration   going  to   the 
transferrer  or  grantor  no  trust  will  arise  in 
his  favor  or  in  favor  of  his  ITeirs  or  next  of 
kin  after  his  death,  for  the  reason  that  he 
has  received  compensation  for  the  property 
and  parted  with  all  interest  in  it,  and  there 
is  consequently  nothing  left  to  revert;  and 
this  rule  applies    whether  the  trust  or  de- 
voted use  be  a  charitable  one  or  a  strictlv 
private  one.     All  authorities  are  agreed  up- 
on this  proposition,  but  we  append  only  the 
following  in  addition  to  those  cited  above: 
Carroll  County  Academy  v.  Gallatin  Acad- 
emy,  104  Ky.*^621,  47  S.  W.  617;   Puquay 
V.  Hopkins  Academy,  22  Ky.  L.  Rep.  744. 
58    S.    W.    814;    Gibson    v.    Armstrcmg,    7 
B.  Mon.   481 ;   Lutes  v.  Louisville  &  N.  R. 
Co.  158  Ky.  259.   164  S.  W.  792:   Morrow 
V.  Slaughter,  5  Bush,  330;  McElroy  v.  Pope, 
153    Ky.    108,    44    L.R.A.(X.S.)    1220,    154 
S.    W.    903;    Bispham,    Eq.    §    90;    Perry, 
Trusts,  §  158. 

The  rule  held  and  applied  by  the  courts 
generally,  including  our  own,  as  will  be 
seen  from  the  cases,  supra,  is  well  stated  ' 
in  the  section  of  Perry  on  Trusts  referred 
to,  in  this  language:  "But  if  the  convey- 
ance is  by  deed  for  a  valuable  consideration 
the  grantee  will  take  the  beneficial  interest 
if  the  trust  fails  to  be  declared,  or  fail  in 
any  way;  for  there  can  be  no  resulting 
trusts  where  the  grantee  pays  a  valuable 
consideration  for  the  estate." 

In  most  of  the  cases  cited  from  this  court 
the  dedication  or  granting  of  the  property 
was  to  a  charitable  institution,  in  some 
instances  churches  and  in  some  schools,  but 
in  every  one  of  them  where  there  was  a 
valuable  consideration  for  the  devoting  of 
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the  property  it  was  declared  that  no  trust 
\%'ould  result  in  favor  of  the  dedicator  or 
grantor  or  in  favor  of  his  heirs.  Indeed, 
this  proposition  is  conceded  by  counsel  for 
appellants,  but  they  insist  that  there  was 
no  consideration  going  to  the  members  of 
the  Shaker  Society  who  contributed  their 
property  and  services  to  it.  It  is  admitted 
that  each  of  tliem  was  entitled  to  and  did, 
at  least  so  long  as  they  remained  members, 
receive  a  support  consisting,  of  course,  of 
supplying  them  with  all  of  their  worldly 
needs  in  the  way  of  provisions,  lodging, 
clothing,  medicine,  nursing,  physicians,  and 
in  fact  everything  necessary  to  human  exist- 
ence. They  were  also  permitted  to  enjoy  the 
pleasure  and  benefits  flowing  from  a  society 
of  their  own  choosing  and  selection.  All 
of  their  earthly  wants,  physical  necessities, 
and  social  enjoyments  were  guaranteed  to 
them  by  the  society,  and  we  are  unable  to 
perceive,  how  it  can  be  denied  that  a  guar- 
anty of  such  necessities,  comforts,  and 
luxuries  does  not  constitute  a  valuable  con- 
sideration. Indeed,  we  are  not  without  high 
authority  holding  that  the  things  mentioned 
do  constitute  a  valuable  consideration. 

In  the  case  of  Goesele  v.  Bimeler,  14 
How.  581),  14  L.  ed.  554,  the  Supreme  Court 
of  the  United  States  had  under  considera- 
tion a  state  of  circumstances  almost  similar 
to  those  we  have  here.  In  that  case  the 
society  of  which  the  plaintiffs'  ancestor  was 
a  mombor  was  called  "Separatists."  It 
had  not  dissolved,  but  it  was  sought  by  the 
petition  to  obtain  a  partition  of  the  prop- 
erty and  have  plaintiffs'  part,  which  they 
claimed  to  inherit  from  their  deceased  an- 
cestor, adjudged  to  them.  The  rules  of  that 
society  governing  its  property  and  its  mem- 
bers while  living  together  in  a  communistic 
capacity  were  very  similar  to  those  of  the 
Shakers  in  this  case,  being  almost  substan- 
tiallv  the  same.  As  one  of  the  reasons  for 
denying  the  relief  the  court  in  its  opinion 
said:  **The  ancestor  of  the  complainants 
entered  into  the  contract  fairly  and  with 
a  full  understanding  of  its  conditions.  The 
consideration  of  his  comfortable  mainte- 
nance, under  all  circumstances,  was  deemed 
by  him  an  adequate  compensation  for  his 
labor  and  property  contributed  to  the  com- 
mon stock." 

In  the  case  of  Schwartz  y.  Duss,  187  U. 
S.  8,  47  L.  ed.  53,  23  Sup.  Ct.  Rep.  4,  the 
Supreme  Court  again  had  before  it  the  ques- 
tion of  the  right  of  descendants  of  members 
of  a  society  called  the  "Harmony  Society," 
whose  objects  and  purposes,  religious  views, 
modes  of  living,  and  communistic  govern- 
ment were  in  many  res^.ects  similar  to 
those  of  the  Separatists  and  Shaker  Socie- 
ties, to  property  which  their  ancestor  while 
a  member  contributed  to  the  society.     The 


property  there  was  set  apart  by  the  con- 
tributors for  purposes  similar  to  those  we 
have  here,  and  it  was  agreed  by  the  member, 
as  here,  that  he  should  never  be  entitled 
to  demand  an  accounting  of  the  contribu- 
tions, whether  of  lands,  goods,  money,  or 
labor,  and  that  if  he  withdrew  he  should 
not  as  a  matter  of  right  be  entitled  to  de- 
mand any  of  it.  The  plaintifTs  were  denied 
relief  under  the  circumstances  because,  as 
said  by  the  court,  "the  member  who  died 
left  no  right  to  his  representatives.  It 
needs  no  argument  to  show  that  as  such 
members  had  no  riglits  they  could  transmit 
none  to  the  petitioners  in  this  case." 

It  is  true  that  in  both  of  the  cases  from 
the  Supreme  Court  to  which  we  have  re- 
ferred there  had  been  no  dissolution  of  the 
society,  but  it  was  determined  in  the  first 
case  that  there  existed  a  consideration  in 
favor  of  or  to  the  member  who  dedicrted 
his  property,  and  that  it  was  not  purely  a 
voluntary  act  on  his  part;  and  in  the  sec-  ^ 
ond  case  that  the  agreement  was  suiBcient 
to  take  all  of  the  title  to  the  property  out 
of  the  dedicator,  leaving  nothing  for  his 
heirs  to  inherit.  The  consideration  that  is 
necessary  to  defeat  the  resulting  trust  need 
not  be  what  in  law  is  termed  an  adequate 
one,  since  many  of  the  courts  and  textbooks 
hold  that  where  there  is  an  expressed  con- 
sideration it  will  be  conclusively  presumed 
to  defeat  a  resulting  trust  in  favor  of 
the  grantor.  But  we  need  not  go  that  far 
in  the  decision  of  this  case.  In  the  Carroll 
County  Academy  Case,  supra,  this  court 
recognized  that  anything  which  was  a  valu- 
able consideration  so  as  to  defeat  the  trust 
would  be  a  "presumptively  commensurable 
consideration."  See  also  ^IcElroy  v.  Pope, 
153  Ky.  108,  44  L.R.A.(N.S.)  *1220,  154 
S.  W.  903,  and  Rawson  v.  School  Dist.  7 
Allen,  125,  83  Am.  Dec.  670. 

It  is  insisted  by  counsel  for  appellants 
that  the  opinion  in  the  case  of  Gass  v. 
Wilhite,  2  Dana,  170,  26  Am.  Dec.  446, 
determined  this  question  of  consideration 
against  appellees'  contention,  i.  e.,  that  the 
maintenance,  support,  etc.,  during  life  did 
not  furnish  a  valuable  consideration  to  the 
donating  member.  It  is  true  that  some  ex- 
pressions are  used  in  that  opinion  which 
would  indicate  that  the  majority  of  the 
court  rendering  the  opinion  entertained 
such  views,  but  it  must  be  remembered  that 
it  was  not  necessary  to  the  determination 
of  that  case  that  the  question  should  be  de- 
cided, sin'^e  it  was  held,  as  we  have  seen  in 
a  former  part  of  this  opinion,  that  the  cove- 
nant of  1814  bound  its  members  not  to  dis- 
turb the  property  in  any  way  in  the 
possession  of  the  society,  at  least  as  long  as 
the  society  remained  active  and  going  and 
in  the  discharge  of  the  purposes  for  which 
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it  was  organized;  that  it  was  going  at  the 
time,  and  therefore  the  plaintiffs  in  that 
suit  had  no  right  to  withdraw  their  prop- 
erty whi-ch  they  had  donated  when  they  be- 
came memberu;  they  having  signed  the 
first  covenant  evidencing  the  articles  of 
agreement.  Moreover,  since  the  rendition 
of  that  opinion  the  amended  articles  of 
1844  have  been  executed,  in  which  the  social 
and  communistic  features  of  the  society 
are  more  pronounced,  and  its  temporal 
affairs  and  rights  of  the  members  more 
sharply  defined,  and  even  if  the  language 
of  that  opinion  be  regarded  as  sufiicient 
to  indicate  the  court's  view  that  no  consid- 
eration existed  for  the  donation  of  the 
property,  we  would  be  disinclined  to  follow 
it,  in  view  of  our  interpretation  of  the 
original  covenant  of  1814  as  amended  by  the 
one  entered  into  subsequent  to  that  opinion 
in  1844,  and  in  the  light  of  the  authorities, 
supra,  upon  that  point.  It  therefore  fol- 
lows that  no  resulting  trust  arose  in  behalf 
of  appellants  entitling  them  to  maintain 
this  suit. 

It  is  insisted  by  counsel  for  appellees  that 
appellants'  pleadings  fail  to  show  any  right 
in  them  to  recover  (1)  because  it  is  not 
shown  that  any  of  the  property  which  their 
ancestor  donated,  or  any  in  which  it  has 
been  invested,  now  exists;  (2)  they  do  not 
show  that  their  ancestor,  John  Shain,  died 
intestate,  or  that  any  of  the  intervening 
generations  between  him  and  them  in  a 
direct  descending  line  died  intestate,  and 
that  they  therefore  fail  to  show  a  right  to 
recover,  even  though  a  resulting  trust  arose 
in  favor  of  the  heirs  of  John  Shain;  and  (3) 
that  the  relief  prayed  for  by  appellants 
should  not  be  granted,  because  of  its  being 
impossible  to  do  so;  i.  e.,  that  it  would  be 
impossible  to  obtain  the  evidence  in  view 
of  the  absence  of  records  •  as  to  who  had 
become  members  during  the  existence  of  the 
society,    or    how    much    they    contributed. 


either  in  property  or  services,  and  who 
are  the  heirs  of  the  members,  and  many 
other  difficulties  rendering  such  an  account- 
ing impossible.  But  because  of  the  couclu- 
sions  which  we  have  reached  we  have  not 
found  it  necessary  to  discuss  or  determine 
any  of  these  questions.  For  the  same  rea- 
sons we  have  assumed  that  there  has  been 
such  an  abandonment  by  the  surviving  mem- 
bers of  the  society,  or  such  a  dissolution, 
as  would  authorize  a  distribution  of  the 
prfj]H'rty. 

At  this  point,  however,  the  question  is 
asked,  To  whom  does  the  property  go? 
But  because  of  the  burdened  condition  of 
this  court  we  feel  justified  in  asking  counsel 
to  "let  this  cup  pass,"  for  "sufficient  unto 
the  day  is  the  evil  thereof."  As  said  iu 
the  case  of  Wilson  v.  Leary,  120  X.  C.  JK). 
38  L.R.A.  240,  58  Am.  St.^Rep.  778,  26  S. 
E.  630,  referred  to  and  quoted  from  in 
Neptune  Fire  Engine  A  Hose  Co.  v.  Board 
of  Education,  166  Ky.  1,  178  S.  W.  1138. 
Ann.  Cas.  1817C,  789:  "When  the  lodge 
ceased  to  exist  for  want  of  members, 
whether  its  property  passed  to  the  Grand 
Lodge  of  the  I.  O.  O.  F.  in  this  state,  of 
which  Oriental  Lodge  No.  24  was  a  member, 
or  escheated  to  the  state  for  the  University 
(Code,  §§  26,  27),  does  not  concern  the 
plaintiffs,  and  is  not  before  us." 

So  may  we  say  that  whether  the  property 
escheated  to  the  state  goes  to  the  survivors, 
or  to  the  parent  society,  or  elsewhere,  are 
questions  that  do  not  now  concern  us,  and 
if  we  were  to  attempt  to  determine  them  it 
would  not  be  binding  as  to  any  future  liti- 
gant who  is  a  stranger  to  this  record.  Hav- 
ing" determined  the  only  question  presented 
by  this  appeal,  we  will  refrain  from  enter- 
ing unnecesssarily  into  a  discussion  of  that 
phase  of  the  case. 

Wlierefore,  the  whole  court  sitting,  the 
judgment  is  affirmed. 


Annotation — ^Disposition  of  property  of  communistic  society  upon 

dissolution. 


It  will  be  seen  that  in  Easum  v. 
BoHON,  ante,  1144,  it  is  held  that  the 
heirs  and  next  of  kin  of  a  donor  to  a 
communistic  society  have  no  right  to 
share  in  its  assets  on  its  dissolution  after 
the  donor's  death. 

The  books  are  nearly  bare  of  anything 
directly  in  point. 

The  society  concerned  in  Schwartz  v. 
Duas  (1902)  187  U.  S.  8,  47  L.  ed.  63, 
23  Sup.  Ct.  Rep.  4,  referred  to  in  the 
opinion  in  Easum  v.  Bohon,  afterwards 
became  dissolved,  and  in  Everitt  v.  Duss 
(1912)  197  Fed.  401,  the  plaintiffs,  al- 

L.R.A.1918D. 


leging  that  they  were  next  of  kin  of  one 
George  Rapp,  a  donor  to  the  society, 
claimed,  after  its  dissolution,  a  share  in 
its  assets.  It  appeared  that  they  claimed 
through  George  Rapp's  granddaughter, 
who  herself  had  died  after  the  death  of 
George  Rapp  and  before  the  dissolution 
of  the  society,  leaving  a  will  giving 
everything  she  had  to  the  society.  It  was 
held  that  the  plaintiffs  could  not  recover 
as  next  of  kin  of  George  Rapp,  as  upon 
his  death  he  ceased  to  have  any  interest, 
owing  to  the  doctrine  of  suvivorship. 
and  it  was  also  held  that,  inasmuch  as 
the  plaintiffs  claimed  through  the  grand- 
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daughter,  who  had  made  the  will,  they 
could  not  recover.  This  case  was  af- 
firmed in  (1913)  206  Fed.  590,  on  the 
grounds  that  there  was  no  evidence  as 
to  what  amount  George  Rapp  had  given 
to  the  society,  and  that,  as  under  the 
will  referred  to  the  plaintiffs  had  no 
interest,  they  could  not  maintain  their 
bill  for  discovery  and  accounting. 

For  public  policy  as  related  to  com- 
jQtmistic  life  or  tenure  of  property,  see 


the  notes  in  8  L.R.A.(N.S.)  909,  and 
52  L.R.A.(N.S.)  459;  for  the  general 
subject  of  disposition  of  real  estate  up- 
on the  dissolution  of  a  corporation  cre- 
ated for  benevolent  or  social  purposes, 
see  the  note  in  35  L.R.A.(N.S..)  895;  for 
disposition  of  property  of  church  upon 
its  dissolution,  see  the  note  in  47  L.R.A. 
(N.S.)  1015;  for  reverter  of  land  con- 
veyed for  school  purposes,  see  the  note 
in  44  L.R.A.(N.S.)  1220.  B.  B.  B. 
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STELLA  KUNZ,  Appt., 

V. 

W.  H.  ALLEN  et  al.,  Doing  Business  as 
Allen  &  Bayne. 

(102  Kan.  883^,  172  Pac.  532.) 

Privacy  —  exhibition  of  photograph. 

The  exhibition  in  a  moving  picture  the- 
ater of  the  photograph  of  a  person  taken 
without  her  consent  and  for  the  purpose 
of  exploiting  the  publisher's  business  is  a 
violation  of  the  right  of  privacy,  and  en- 
titles her  to  recover  without  proof  of  spe- 
cial damage. 
For  other  cases,  see  Privacy,  in  Dig,  1-52 

N.  S. 

(April  6,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Wyandotte 
County  sustaining  a  demurrer  to  the  evi- 
dence in  an  action  brought  to  recover 
damages  for  taking  plaintiff's  pictiue  with- 
out her  consent,  and  using  it  to  advertise 
defendants'  business  by  exhibition  in  a 
moving  picture  theater.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Winfleld  Freeman,   for  appellant: 

Taking  photographs  of  the  plaintiff  with- 
out her  knowledge  was  an  invasion  of  her 
private  rights  for  which  she  was  entitled  to 
recover. 

Corliss  V.  E.  W.  Walker  Co.  31  L.RA. 
283,  64  Fed.  280;  Peck  v.  Tribune  Co.  214  U. 
S.  185,  53  L.  ed.  961,  29  Sup.  Ct.  Rep.  554, 
16  Ann.  Cas.  1075;  Munden  v.  Harris,  153 
Mo.  App.  652,  134  S.  W.  1076;  Pavesich  v. 
New  England  L.  Ins.  Co.  122  Ga.  190,  60 
L.R.A.  101,  106  Am.  St.  Rep.  104,  50  S.  E. 
68,  2  Ann.  Cas.  561. 

Headnote  by  Porter,  J. 

Kote.  —  As  to  right  of  action  for  use  ot 
photograph  or  name  for  advertising  pur- 
poses, see  annotation  following  this  case, 
post,  1152. 

L.U.A.1918D. 


Messrs.  Thomas  J.  White  and  J.  H. 
Reedcr,  for  appellees: 

Where  the  act  complained  of  is  lawful  in 
itself,  there  is  no  liability  for  injury  result- 
ing, unless  done  in  a  manner  or  under 
circumstances  which  amount  to  a  disregard 
of  the  rights  of  others. 

Norfolk  &  W.  R.  Co.  v.  Gee,  104  Va.  806, 
3  L.R,A.(N.S.)  Ill,  62  S.  E.  572. 

There  could  be  no  recover^'  of  special  dam- 
ages in  the  absence  of  special  averment ;  and 
this  rule  is  only  relaxed  where  wilful  negli- 
gence is  charged. 

Atchison,  T.  &  S.  F.  R.  •Co.  v.  McGinnis, 
46  Kan.  109,  26  Pac.  453;  Walker  v.  Best, 
J107  App.  Div.  304,  95  N.  Y.  Supp.  151. 

Where  the  testimony  of  the  plaintiff  does 
not  prove  or  tend  to  prove  the  cause  of 
action  stated  in  the  petition,  a  demurrer  to 
the  evidence  should  be  sustained;  and  if 
overruled,  it  is  error. 

Wisner  v.  Bias,  43  Kan.  458,  23  Pac.  586 ; 
Edwards  v.  Crume,  13  Kan.  348;  Hendryx 
V.  Kansas  City,  Ft.  S.  &  G.  R.  Co,  45  Kan. 
377,  25  Pac.  893;  Hill  v.  Wand,  47  Kan 
340,  27  Am.  St.  Rep.  288,  27  Pac.  988; 
Xeiderlander  v.  Starr,  50  Kan.  766,  32  Pac. 
359;  Lowe  v.  Higginbotham,  36  Kan.  765, 
15  Pac.  151 ;  Harris  v.  First  Nat.  Bank,  7 
Kan.  App.  793,  54  Pac.  17;  St.  Joseph  &  D. 
C.  R.  Co.  V.  Dryden,  17  Kan.  278;  Speer  v. 
Kearney  County,  32  C.  C.  A.  101,  60  U.  S. 
App.  38,  88  Fed.  749;  Kiff  v.  Atchison,  T.  & 
S.  F.  R.  Co.  32  Kan.  263,  4  Pac.  401. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

While  plaintiff  was  in  the  dry  goods  store 
of  defendants  for  the  purpose  of  making 
some  purchases,  the  defendants  without  her 
knowledge  caused  moving  picture  films  to  bo 
taken  of  her  face,  form,  and  garments,  and 
afterwards  procured  the  films  to  be  de- 
veloped, enlarged,  and  used  to  advertise 
their  business  by  public  exhibition  in  a 
moving  picture  theater  in  the  neighborhood 
where  she  lived,  by  reason  of  which  the 
petition  alleged  she  became  the  common 
talk   of  the  people   in   the  community;    it 
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being  understood  and  believed  among  the 
people  generally  that  she  had  for  hire  per- 
mitted her  picture  to  be  taken  and  used  as 
a  public  advertisement.  The  answer  was  a 
general  denial.  The  court  sustained  a  de- 
murrer to  the  plaintiff's  evidence,  and  she 
appeals. 

The  principal  ground  upon  which  it  is 
claimed  the  demurrer  was  sustained  is  that 
the  plaintiff  failed  to  prove  any  actual 
damages.  This  was  not  necessary.  Schaap 
v.  Hayes,  99  Kan.  36,  160  Pac.  977; 
Pavesich  v.  New  England  L.  Ins.  Co.  122 
Ga.  190,  69  L.R.A.  101,  106  Am.  St. 
Rep.  104,  50  S.  E.  08.  2  Ann.  Cas.  561. 
In  the  first  case  cited,  the  action  was  for 
damages  on  account  of  an  assault  and 
battery.  It  was  held  not  necessary  in  order 
to  make  a  cause  for  the  jury  that  any  wit- 
ness should  estimate  in  dollars  and  cents 
the  extent  of  plaintiff's  suffering.  The 
opinion  quoted  with  approval  the  following 
extract  from  8  R.  C.  L.  65.3 :  *7t  is  unneces- 
sarv  to  submit  anv  evidence  as  to  the  value 
of  mental  and  physical  pain  and  suffering 
and  humiliation,  and  the  amount  of  dam- 
ages to  compensate  therefor,  since  this  is  a 
question  exclusively  for  the  jury." 

Other  authorities  cited  in  the  opinion  are 
8  Am.  &  Eng.  Enc.  Law,  659;  1  Sedgw. 
Damages,  9th  ed.  §  171a;  1  Bouvier's  Law 
Diet.  3d  ed.  p.  751, 

In  the  other  case  cited,  the  supreme  court 
of  Georgia  ruled:  ''The  publication  of  a 
picture  of  a  person  without  his  consent,  as 
a  part  of  an  advertisement,  for  the  purpose 
of  exploiting  the  publisher's  business,  is  a 
violation  of  the  right  of  privacy  of  the  per- 
son whose  picture  is  reproduced,  and  entitles 
him  to  recover  without  proof  of  special 
damage.'*    Syl.  11. 

In  the  opinion  it  was  said:  "The  right 
of  privacy  has  its  foundation  in  the  in- 
stincts of  nature.  It  is  recognized  intui- 
tively, consciousness  beinc  the  witness  that 
can  be  called  to  establisli  its  existence. 
.  .  .  Each  individual  as  instinctively 
resents  any  encroachment  by  the  public  up- 
on his  rights  which  are  of  a  private  nature 
as  he  does  the  withdrawal  of  those  of  his 
rights  which  are  of  a  public  nature.  A 
right  of  privacy  in  matters  purely  private 


is  therefore  derived  from  natural  law.*'  122 
Ga.  page  194. 

In  another  place  in  the  opinion  it  was 
said:  "If  one's  picture  may  be  used  by 
another  for  advertising  purposes,  it  may  be 
reproduced  and  exhibited  anywhere.  If  it 
may  be  used  in  a  newspaper,  it  may  be 
used  on  a  poster  or  a  placard.  It  may  be 
posted  upon  the  walls  of  private  dwellings 
or  upon  the  streets.  It  may  ornament  the 
bar  of  the  saloon  keeper,  or  decorate  the 
walls  of  a  brothel.  By  becoming  a  member 
of  society,  neither  man  nor  woman  can  be 
presumed  to  have  consented  to  sucli  U£es  of 
the  impression  of  their  faces  and  features 
upon  paper  or  upon  canvas."  122  Ga.  page 
218. 

In  Munden  v.  Harris,  153  Mo.  App.  652, 
134  S.  W.  1076,  the  Missouri  court  of 
appeals  held :  "One  has  the  exclusive  right 
to  his  picture  as  a  property  right  of  materi- 
al profit,  and,  unless  he  has  expressly  or  im- 
pliedly consented  to  its  use  by  others,  he 
may  sue  at  law  for  damages  for  the  in- 
vasion of  the  right."    Syl.  3. 

"Where  one's  exclusive  right  to  hie 
picture  is  invaded,  special  damages,  though 
recoverable  if  demanded,  are  not  necessary 
in  an  action  at  law  for  damages,  and  gener- 
al damages  are  recoverable  without  a 
showing  of  specific  loss."    Syl.  4. 

Some  of  the  witnesses  for  the  plaintiff  on 
cross-examination  admitted  that  the  publi- 
cation of  the  plaintiff's  picture  did  not  have 
the  effect  to  lessen  their  esteem  for  her.  It 
is  seriously  argued  that  this  evidence  con- 
clusively established  the  fact  that  plaintiff 
had  not  sustained  any  damage.  On  the  con- 
trary, it  merely  proved  the  sincerity  of  the 
friendship  the  witnesses  entertained  for 
plaintiff.  The  court  seems  to  have  unduly 
limited  the  proof  offered  by  the  plaintiff 
for  the  purpose  of  showing  that  the  publi- 
cation of  the  picture  caused  her  to  be  talked 
about  commonly  in  the  neighborhood;  but 
this  can  be  corrected  on  another  trial. 

The  judgment  is  reversed,  with  directions 
to  overrule  the  demurrer. 

Petition  for  rehearing  denied  May  16, 
1918. 


Annotation — Right  of  action  for  use  of  photograph  or  name  for  advertising 

purposes. 


This  note  supplements  notes  on  the 
same  subject  in  24  L.R.A.(N.S.)  991;  34 
L.R.A.(N.S.)  1137;  and  L.R.A.1915C, 
839. 

The  doctrine  of  Kunz  v.  Allen,  ante, 
1151,  that  it  is  actionable  to  use  another's 
photograph  without  the  latter's  consent 

L.R.A.191«D. 


for  the  purpose  of  advertising  or  trade, 
is  a  decided  step  in  the  protection  of  the 
right  of  personal  privacy.  It  is,  of 
course,  clear  that  where  a  portrait  or 
name  is  used  in  a  way  likely  to  bring 
upon  the  injured  person  ridicule  or 
humiliation^  or  subject  him  to  shame  or 
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mortification,  the  use  will  amount  to  a 
libel.  This  distinction  is  clearly  pointed 
out  in  the  notes  referred  to. 

Aside  from  KuNZ  v.  Allen,  the  only 
^'ases  in  point  decided  since  the  note  to 
Biiins  V.  Vitagraph  Co.  L.R.A.1915C, 
S3i)y  are  Merle  v.  Sociological  Research 
Film  Corp.  (1915)  166  App.  Div.  376, 
152  N.  Y.  Supp.  829,  and  Rosenwasser 
V.  Ogoglia  (1916)  172  App.  Div.  107,  158 
JJ".  Y.  Supp.  56,  both  of  which  involved 
the  construction  of  the  statutory  pro- 
vision involved  in  the  Binns  Case,  which 
gives  a  remedy  to  "any  person  whose 
name,  portrait,  or  picture  is  used  within 
this  state  for  advertising  purposes  or 
for  the  purposes  of  trade,  without  the 
written  consent  first  obtained." 

The  Merle  Case  (N.  Y.)  supra,  held 
that  that  statutory  provision  did  not 
-ai)plv  to  a  moving  picture  film  entitled, 
**The  Inside  of  the  White  Slave  Traffic," 
-which  showed  the  exterior  of  a  building 
bearing  a  conspicuous  sign  giving  the 
})lnintiff'6  name  and  the  business  con- 
ducted by  him,  notwithstanding  that  the 
'Complaint  stated  that  the  film  also 
showed  the  interior  of  a  factory  "pur- 
porting," according  to  the  allegations  of 
the  complaint  to  be  located  in  the  build- 
ing and  to  be  the  plain  tiff^s  establish- 
ment. The  court  said  that,  to  constitute 
a  violation  of  the  statutory  provision,  it 
must  appear  that  the  use  of  the  plaintiff's 
picture  or  name  is  itself  for  the  pur- 
pose of  trade,  and  not  merely  an  inci- 
dental part  of  a  photograph  of  an  actual 
building,'  which  cannot  be  presumed  to 
add  to  the  value  of  the  photograph  for 


trade  or  advertising  purposes.  The  court 
observed  that,  if  the  defendants  actually 
used  the  plaintiff's  name  in  describing 
the  interior  of  the  factory,  and  did  not 
merely  photograph  the  exterior,  then  it 
might  well  be  that  such  use  would  be 
within  the  purview  of  the  statute,  but 
that  the  complaint  merely  set  forth  that 
in  some  manner  from  the  nature  of  pic- 
tures the  inference  arises  that  the  fac- 
tory belonged  to  the  firm  whose  name 
was  on  the  outside,  and  that  the  photo- 
graph of  this  sign  constitutes  the  only 
use  of  plaintiff's  name. 

In  the  Rosenwasser  Case  (N.  Y.) 
supra,  it  was  held  that  the  statutor3' 
provision  was  limited  to  individual  per- 
sons, and  did  not  apply  in  favor  of  a 
copartnership. 

In  the  Merle  Case  (N.  Y.)  supra,  the 
court  affirmed  an  order  overruling  a  de- 
murrer to  a  cause  of  action  for  libel 
predicated  on  film;  the  court  holding 
that  a  charge  to  the  effect  that  a  place 
of  business  where  many  girls  are  em- 
ployed is  used  as  a  place  where  the 
white  slave  trade  may  be  recruited,  and 
as  a  rendezvous  for  cadets  and  their 
victims,  reasonably  implies  such  moral 
wrong  against  the  owner  of  the  place 
of  business  as  would  bring  him  into  gen- 
eral disrepute  and  sustain  an  action  for 
libel  against  him  personally.  The  court 
observed  that  the  complaint  did  not  con- 
tain allegations  of  special  damages  suffi- 
cient to  state  a  cause  of  action  if  the 
libel  was  directed  only  against  his  busi- 
ness. A.  G.  S. 
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For  oilier  cases,  see  Railroada,  II.  h,  in  Dig, 
1-52  A'.  8, 


STATE  OF  MINNESOTA  EX  REL.  VIL 
LAGE  OF  CLARA  CITY,  Appt., 

V. 

OREAT     NORTHERN     RAILWAY     COM 
TANY  et  aL,  Respts. 


(130  Minn.  480,  153  N.  W.  879.) 

Hailroad  —  street  crossing  —  rendering 
safe. 

1.  The  lef^islature,  vested  with  the  police 
power  of  the  state,  may  require  a  railroad 
company  to  make  the  street  crossings  over 

Headnotes  bv  Bunn,  J. 

Note. —  As  to  power  to  require  railroad 

to  const nirt  sidewalk  across  its  tracks  or 

right  of  way,  see  annotation  following  this 

case,  post,  1157,  and  references  therein  to 

.annotations  on  related  questions. 


Same  —  constrnction  of  sidewalk. 

2.  Chapter  78,  Laws  of  1913,  making  it 
a  duty  of  every  railroad  company,  wherever 
its  right  of  way  crosses  a  public  street  in 
a  municipality,  to  construct  a  suitable  side- 
walk to  connect  with  and  correspond  to  the 
walks  constructed  and  installed  by  the  mu- 
nicipality or  by  the  owners  of  abutting 
property,  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  is  not  to  be  con- 
strued as  a  disguised  attempt  to  levy  a 
local  assessment  or  tax. 
For  other  cases,  see  Constitutional  Law?,  //. 

c,  5,  vn  Dig.  1-52  N.  8. 

(Bunn,  J.,  dissents.) 


(July  23,  1915.) 
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APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Cliippewa  County 
sustaining  a  demurrer  to  a  petition  for  a 
writ  of  madamus  to  compel  respondents  to 
build  and  maintain  a  sidewalk  across  their 
right  of  way  to  connect  with  sidewalks  on 
^  the  street  on  both  sides  of  the  right  of  way. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fosnen  &  FoBnes  for  appellant. 

Messrs.  3f.  L.  Countryman  and  T.  R. 
Benton,  for  respondents: 

The  Minnesota  Gross  Earning  Tax  Law 
exempts  railroad  property  used  for  railroad 
purposes  from  all  forms  of  special  assess- 
ment, including  assessments  for  the  cost  of 
sidewalks. 

Patterson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
99   Minn.    454,    109    N.    W.    993. 

Chapter  78,  General  Laws  1913,  which 
attempts  to  compel  railroad  companies  to 
build  sidewalks  upon  their  right  of  way 
at  their  own  expense,  is  unconstitutional 
and  void. 

Ibid. 

Chapter  78,  General  Laws  1913,  attempts 
to  deprive  respondents  of  their  property 
without  due  process  of  law,  and  denies  to 
them  the  equal  protection  of  the  law,  in 
violation  of  the  14th  Amendment  to  the 
Constitution  of  tbe  United  States. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  166  U. 
S.  150,  41  L.  ed.  6Gfl,  17  Sup.  Ct.  Rep.  255; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  40  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  Dolphins  v.  Los  Angeles,  195  U.  S.  223, 
49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Nichols 
V.  Walter,  37  Minn.  264,  33  N.  W.  800; 
People  ex  rel.  Kimball  v.  Boston  &  A.  R.  Co. 
70  X.  Y.  669;  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.  98  Minn.  380,  28 
L.R.A.(N.S.)  298,  120  Am.  St.  Rep.  581,  108 
N.  \V.  201,  8  Ann.  Cas.  1047;  Tiedeman, 
Pol.  Powers,  §  194 ;  Toledo,  W.  &.  W.  R.  Co. 
V.  Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
Ohio  &  M.  R.  Co.  V.  Lackey,  78  111.  55,  20 
Am.  Rep.  259;  State,  Delaware,  L.  &  W. 
R.  Co.,  Prosecutors,  v.  East  Orange,  41  N. 
J.  L.  133;  Re  Jacobs,  98  N.  Y.  108,  50  Am. 
Rep.  630;  People  v.  Gillson.  109  X.  Y.  389. 
4  Am.  St.  Hep.  465,  17  X.  E.  343;  Ek  parte 
VVhitwell,  98  Cal.  73,  19  L.R.A.  727,  35 
Am.  St.  Rep.  152,  32  Pac.  870;  State 
Pennsylvania  R.  Co.,  Prosecutor,  v.  Jersoy 
City,  47  X.  J.  L.  286;  Miller  v.  Fitchburg, 
180  Mass.  32,  61  X.  E.  277;  Mugler  v. 
Kan.sas,  123  U.  S.  661,  31  L.  ed.  210,  8 
Sup.  Ct.  Rep.  273;  State  v.  Donaldson,  41 
Minn.  74,  42  N.  W.  781;  Northwestern 
Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn. 
140,  83  N.  W.  627,  80  N.  W.  69. 


Bunn,  J.,  delivered   the  opinion  of  the 
court : 

The  village  of  Clara  City,  in  Chippewa 
county,  petitioned  the  district  court  for  a 
Avrit  of  mandamus  commanding  respondents 
to  build  and  maintain  a  sidewalk  on  tbe 
south  side  of  Bunde  street  across  the  right 
of  v.'ay  of  respondents  and  to  cooinect  with 
sidewalks  on  the  street  on  both  sides  of  the 
right  of  way.  A  temporary  writ  was  issued 
and  served.  Respondents  demurred  to  the^ 
petition,  the  demurrer  was  sustained,  and 
the  relator  appealed  to  this  court. 

The  right  of  way  of  the  railroad  com- 
panies is  300  feet  in  width  where  it  is 
crossed  bv  Bunde  street.  There  are  three 
tracks,  all  approximately  in  the  middle  of 
the  right  of  way.  The  station  of  defendant 
is  immediately  north  of  Bunde  street,  which 
is  one  of  the  principal  streets  in  the  village, 
and  the  only  street  that  crosses  the  right 
of  way.  There  are  business  houses  on  both 
sides  of  the  right  of  way,  and  it  is  necessary 
for  people  doing  business  in  the  village 
to  cross  the  right  of  way  several  time.s  a 
day.  The  petition  alleges  that  the  sidewalk 
as  ordered  built  bv  the  village  council  is 
very  essential.  It  was  admitted,  for  the 
purposes  of  the  demurrer,  that  the  part  of 
the  street  occupied  by  the  roadbed  or  tracks 
of  the  railway  companies  was  and  is  prop- 
erly, securely,  and  sufficiently  planked  the 
full  width  of  the  street,  the  planking  ex- 
tending the  full  length  of  the  ties  and  be- 
tween the  tracks  as  required  by  statute,  and 
that  the  sole  object  and  purpose  sought  to 
be  attained  by  these  proceedings  is  to  com- 
pel the  companies  to  construct  a  sidewalk 
on  one  side  of  the  street  across  the  entire 
right  of  way,  so  that  the  sidewalk  will 
connect  wuth  the  said  planking  in  either 
direction,  but  not  so  as  to  include  in  sucli 
construction  the  building  of  any  sidewalk  or 
crosswalk  along  that  part  of  the  street  new 
occupied  by  the  roadbed  or  tracks,  which 
part  is  already  sufliciently  and  securely 
planked  for  crossing  purposes. 

The  village  relies  for  its  right  to  compel 
the  construction  of  the  sidewalk  upon  Laws 
1913,  chapter  78,  p.  65  (Gen.  Stat.  1913, 
§  42.16),  wliich  amends  Rev.  Laws  1905,  § 
1995,  prescribing  the  duty  of  railroad  com- 
panies to  construct  and  maintain  grades 
and  plankinjz  at  street  crossings  between 
tracks,  by  adiling,  after  the  requirement  that 
planking  shall  be  placed  between  all  tracks 
that  an*  not  more  than  15  feet  apart,  tliis 
language:  "And  a  suitable  sidewalk  shall  be 
constructed  by  said  company  to  connect  with 
and  correspond  to  said  walks  constructed 
and  installod  by  the  municipality  or  by 
owners  of  abutting  property,  but  cement  or 
concrete  construction  shall  not  be  required 
in    track    space    actually   occupied    by   the 
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railroad  ties  if  some  Hubstantial  and  suit- 
able sidewalk  material  is  used  in  lieu  there- 
of." 

A  tsidewalk  is  generally  regarded  as  a 
local  improvement,  and  where  a  munici- 
pality is  given  authority  in  the  premises  it 
may  absess  abutting  or  benefited  property 
for  the  cost  of  construction.  If  such  be  the 
only  view  to  be  taken  of  the  sidewalk,  which, 
by  this  proceeding,  the  defendants  are  to  be 
required  to  construct,  tlien  the  court  below 
rightly  sustained  the  demurrer.  For  it  is 
the  settled  law  of  this  state,  as  evidenced 
by  numerous  decisions,  that  the  statutes 
providing  for  a  gross  earnings  tax  by  rail- 
way companies  exempt  the  property  of  such 
company  that  is  used  for  railroad  purposes 
not  only  from  all  general  or  ordinary  taxes, 
but  from  all  local,  special,  or  extraordinary 
assorisraenta  or  charges.  First  Div.  St.  Paul 
&  P.  R.  Co.  V.  St.  Paul,  21  Minn.  526;  St. 
Paul  V.  St.  Paul  &  S.  C.  R.  Co.  23  Minn. 
460;  Patterson  v.  Cliicago,  R.  I.  &  P.  R.  Co. 
99  Minn.  454,  109  N.  W.  993. 

But  we  think  a  sidewalk  over  the  right 
of  way  of  a  railroad  where  it  crosses  a 
public  street  in  a  village  or  city  may  ha 
considered  from  another  point  of  view.  The 
Ftate,  in  the  exercise  of  its  police  power, 
may,  for  the  safety,  convenience,  and  welfare 
of  the  public,  require  a  railroad  to  maintain 
its  right  of  way  over  a  street  in  a  reason- 
ably safe  condition.  Even  at  common  law 
the  burden  was  cast  upon  the  railroad  to 
maintain  that  part  of  the  public  highway 
occupied  by  its  tracks  and  right  of  way  in 
a  proper  condition  for  travel.  The  syllabus 
in  Slate  ex  rel.  St.  Paul  v.  Minnesota  Trans- 
fer R.  Co.  80  Minn.  108,  50  L.R.A.  656,  83 
N.  \\.  32,  is:  "At  common  law  the  duty 
re^ts  upon  a  railway  corporation,  when  it 
occupies  a  public  thoroughfare  with  it^ 
tracks,  to  restore  the  same,  by  some  reason- 
ably safe  and  convenient  means,  to  its 
former,  condition  of  usefulness.  And  the 
duty  is  a  continuing  one,  and  the  way  must 
be  kept  in  repair  by  the  corporation  whose 
act  hart  made  the  duty  necessary." 

In  Chicago  &  N.  \V.  R.  Co.  v.  Chicago, 
140  111.  309,  29  N.  E.  1109,  the  question  was 
whether  or  not,  in  condemning  for  a  street 
over  a  railroad  right  of  way,  the  expense 
of  constructing  and  maintaining  the  street 
crossing  was  part  of  the  amount  for  which 
compensation  was  to  be  awarded  the  rail- 
road; the  statute  of  Illinois  placing  the  bur- 
den upon  the  railroad  to  construct  and  main- 
tain croftviings  and  approaches  thereto  with- 
in its  right  of  way,  "so  that  at  all  times  they 
should  be  safe  as  to  persons  and  property." 
The  court  said:  "Government  owcs^  to  its 
citizens  the  duty  of  providing  and  preserv- 
ing 8af«  and  convenient  highways.  From 
this  duty  results  the  right  of  public  control 


over  public  highways.  Railroads  are  public 
highways.  .  ,  .  Every  railroad  company 
takes  its  right  of  way  subject  to  the  right 
of  the  public  to  extend  the  public  highways 
and  streets  across  such  right  of  way.  .  .  . 
If  railroads,  so  far  as  they  are  public  high- 
ways, are,  like  other  highways,  subject  to 
legislative  supervision,  then  railroad  com- 
panies, in  their  relations  to  highways  and 
streets  which  intersect  their  rights  of  way, 
are  subject  to  the  control  of  the  police 
power  of  the  state.  ...  .  It  is  proper 
that  the  portion  of  the  street  or  highway 
which  is  within  tlie  limits  of  the  railroad 
right  of  way  should  be  constructed  by  the 
railroad  company  and  maintained  by  it, 
because  of  the  dangers  attending  the  opera- 
tion of  its  road.  It  should  control  the  mak- 
ing and  repairing  of  the  crossing  for  the 
protection  of  those  passing  along  the  street 
and  of  those  riding  on  the  cars.  .  .  . 
The  items  of  expense  for  which  appellant 
claims  compensation  are  such  only  as  arc 
involved  in  its  compliance  with  a  police 
regulation  of  the  statute.  .  .  .  Uncom- 
pensated obedience  to  a  regulation  enacted 
for  the  public  safety  under  the  police  power 
of  the  state  is  not  a  taking  or  damaging 
without  just  compensation  of  private  prop- 
erty." 

The  Federal  Supreme  Court,  after  quoting 
the  above,  and  more,  from  the  cited  Illinois 
decision,  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Gt.  Rep.  681,  adds :  "We  concur  in  these 
views.  The  expenses  that  will  be  incurred 
by  the  railroad  company  in  erecting  gates, 
planking  the  crossing,  and  maintaining  flag- 
men, in  order  that  its  road  may  be  safely 
operated, — if  all  that  should  be  required, — 
necessarily  result  from  the  maintenance  of  a 
public  highway,  under  legislative  sanction, 
and  must  be  deemed  to  have  been  taken 
by  the  company  into  account  when  it  ac- 
cepted the  privileges  and  franchises  granted 
by  the  state.  Such  expenses  must  be  re- 
garded as  incidental  to  the  exercise  of  the 
police  powers  of  the  state." 

It  is  now  settled  that  a  municipality  is 
impliedly  clothed  with  the  police  power  of 
the  state  to  the  extent  that,  where  the  neces- 
sity exists,  it  may  compel  a  railroad  cor- 
poration at  its  own  expense  to  carry  the 
street  or  highway  over  or  under  its  right 
of  way  and  maintain  the  highway  in  a  fit 
condition  for  travel.  This  may  inciude 
paving  and  sidewalk,  at  least  so  far  as  the 
right  of  way  extends.  State  ex  rel.  Duluth 
V.  Northern  P.  R.  Co!  98  Minn.  429,  108  N. 
W.  269,  second  appeal,  99  Minn.  280,  109 
N.  W.  238,  110  N.  W.  975.  See  al^o  State 
ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R. 
Co.  98  Minn.  380,  28  L.R.A.(N.S.)  21)8,  120 
Am    St.  Rep.  581,  108  N.  W.  261,  8  Ann. 
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Cas.  1047,  and  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minneapolis,  115  Minn.  460,  51  L.R.A.(N.S.) 
230,  133  N.  W.  169,  Ann.  Caa.  1912D, 
1029,  and  the  opinions  ailirminf;  these;  eases 
in  the  Federal  Supreme  Court  in  Northern 
P.  R.  Co.  V.  Minnesota,  208  U.  S.  583,  52  L. 
ed.  630,  28  Sup.  Ct.  Rep.  341 ;  St.  Paul,  M.  & 
M.  R.  Co.  V.  Minnesota,  214  U.  S.  497,  53  L. 
ed.  1060,  29  Sup.  Ct.  Rep.  698;  and  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minneapolis,  232  U. 
S.  430,  68  L.  ed.  671,  34  Sup.  Ct.  Rep.  400. 
These  decisions  clearly  indicate  that  the 
burden  of  maintaining  a  reaBonably  safe 
and  convenient  crossing  where  a  street  or 
highway  crosses  a  railroad's  right  of  way 
is  upon  the  railroad,  although  such  burden, 
in  particular  instances,  may  be  exceedingly 
onerous.  It  would  seem  to  follow  that  what 
may  be  reasonably  incident  to  this  burden, 
in  the  way  of  regulation,  is  for  that 
authority  to  prescribe  which  is  exercising 
the  police  power  of  the  state. 

In  the  matter  of  regulation  we  think  that 
within  the  tenor  of  the  cited  decisions,  and 
others  upon  the  subject,  not  only  the  safety, 
but  to  some  extent  the  convenience,  of  the 
travelers  upon  the  highway,  may  be  cwi- 
sidered  and  served;  in  fact,  convenience  con- 
duces to  safety.  Reasonable  requirements 
may  properly  make  distinctions  between 
the  manner  of  constructing  and  maintain- 
ing highway  crossings  over  railroad  rights 
of  way  in  the  country,  in  the  village,  and 
in  the  largo  city.  Another  reasonable  pro- 
vision would  seem  to  be  that  the  maintenance 
of  the  highway  or  street  over  the  railroad 
right  of  way  ought  to  correspond  some- 
what to  the  manner  in  which  the  high- 
way or  street  is  maintained  as  it  joins  or 
approaches  the  right  of  way. 

It  goes  without  saying  that  in  the  legis- 
lature is  vested  the  police  power  of  the 
state  in  its  fullest  amplitude.  It  is  also 
clear  that  the  statute  (§  1995,  Rev.  Laws 
1905),  of  which  chapter  78,  p.  65,  of  the 
Laws  of  1913  is  an  amendment,  was  enacted, 
in  virtue  of  this  police  power  of  the  state,  to 
safeguard  and  facilitate  public  travel.  Un- 
less the  statute  as  amended  clearly  exceeds 
this  power,  it  should  be  sustained. 

The  statute,  in  so  far  as  it  requires  plank- 
ing, does  rightfully,  we  think,  impose  an 
uncompensated  burden  upon  the  railroads. 
The  decision  to  the  contrary  in  State  ex 
Tel.  St.  Paul,  M.  &  M.  R.  Co.  v.  District  Ct. 
42  Minn.  247,  7  L.R.A.  121,  44  N.  VV.  7,  is 
virtuallv  overruled  bv  the  one  in  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R. 
Co.  98  Minn.  380,  28  L.R.A.  (N.S.)  298, 
120  Am.  St.  Rep.  581.  108  N.  \V.  261,  8 
Ann.  Cas.  1047.  See  also  Chicago,  B. 
&  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226, 
41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581,  and 
Chicago,  M.  &  St.  P.  R.  Co.  v,  Milwaukee, 


97  Wis.  418,  72  N.  W.  1118.  If  planking 
a  public  highway  where  the  same  crosses 
the  tracks  of  a  railroad  may  be  so  connected 
with  public  safety  and  convenience  thai 
under  the  police  power  of  the  state  the 
railroad  company  may  be  compelled  to  do 
it  without  expense  to  the  public,  it  would 
seem  to  follow  that  a  statute  which  re- 
quires a  performance  of  this  duty,  bunlen- 
some  though  it  be,  cannot  be  said  to  impose 
a  tax  or  assessment  upon  the  company. 

There  can  be  no  controlling  diffevcnoe  bc- 
twt»en  the  requirement  of  sidewalk  and  of 
planking.  Planking  is,  to  be  sure,  more  tu 
prevent  persons  in  vehicl(*s  from  injury,  or 
the  vehicles  or  teams  from  damage,  by 
being  stalled  on  the  crossing.  But,  where 
a  crossing  is  much  traveled,  safety,  to  say 
nothing  of  convenience,  mny  require  a  sep- 
arate space,  like  a  sidewalk,  rer«rved  for 
pedestrians.  There  is  a  peculiar  peril  to 
travelers  on  foot  where  many  vehicles  pass 
and  the  attention  of  the  drivers  is  diverted 
to  looking  out  for  trains  liable  to  use  the 
crossing.  Again,  unless  a  well-defined  walk 
be  provided,  there  is  danger  of  pedestrians 
crossing  the  tracks  at  places  unexpected  to 
those  in  charge  of  trains  or  cars,  not  to 
mention  the  inconvenience  where  mud  ani 
impassable  conditions  compel  those  on  foot 
to  deviate  from  the  street  proper. 

It  is  said  the  defendant,  if  obli;:ated  to 
lay  a  sidewalk  across  its  right  of  way, 
might  likewise  be  required  to  construct 
sidewalks  along  such  right  of  way  where 
it  borders  a  hi«?hwav  or  street.  The  sufti- 
cient  answer  is  tlmt  the  statute  doe.«  not 
call  for  anything  of  the  kind. 

The  contention  is  also  that  defendant  has 
so  much  larger  right  of  way  tlian  it  needs 
or   occupies   for   its   three   tracks   that   for 
the  greater  distance  the  sidcAvalk,  as  a  safe- 
ty provision,  is  out  of  place.     It  is  to  l)e 
assumed  that  the  rij^ht  of  way  is  such  onlv 
as   is   needed   for   and   devoted   to   railway 
purposes,  and  such  as  is  rightfully  exempt 
from  taxes  and  assess»ments  becav.se  of  the 
payment  of  the  gross  earnings  tax.     Within 
its  riglit  of  way  defendant  may  at  any  time 
place   additional  tracks,  or  change  the  lo- 
cation of  those  it  maintains,  and,  for  that 
reason,  it  also  seems  proper  that  the  safe- 
ty of  the  passage  for  the  traveler  for  the 
whole  distance  should  be     placed  upon  the 
railroad  company.    The  statute  merely  pre- 
scribes that   it  shall   maintain   a  sidewalk 
over  its  legitimate  ri«»lit   of  way  to  corro- 
!  Kpond  and  connect  with  the  walk  maintained 
under     the     supervision     of     the     munici- 
pality, so  as  to  afford  the  pedestrians  a  rea- 
sopahly  safe  and  convenient  crossing.     This 
regulation  does  not  appear  to  us  to  be  an 
unreasonable   or   arbitrary   exercise   of   the 
police  power  of  the  state.     Nor  do  we  con- 
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Bider  the  same  to  b«  &  disguised  ath^mpt 
to  levy  a  local  asseBsment.  The  amendment 
of  1913  is  designed  to  provide  for  the  pedes- 
trians a  safe  and  convenient  passage  along 
the  streets  of  the  municipalities,  where 
such  streets  are  occupied  and  crossed  by  the 
tracks  and  right  of  way  of  a  railroad  com- 
pany. 

This  opinion  expresses  the  views  of 
all  the  members  of  the  court  except  the 
writer,  who,  while  readily  admitting  that 
a   sidewalk   across  the   right   of  way   is  a 


convenience,  if  not  a  necessity,  is  not  able 
to  see  how  it  is  made  so  by  defendant's 
ownership  or  use  of  the  right  of  way.  My 
own  view  is  that  the  statute  in  question 
is  not  a  valid  exercise  of  the  police  power. 
Order  reversed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  April  16,  1918,  in  (U.  S.  Adv. 
Ops.  1917-18,  p.  469)  246  U.  S.  434,  62  L. 
ed.  — ,  38  Sup.  Ct.  Rep.  346. 
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tracks  or  right  of  way. 

As  pointed  out  in  State  ex  rel.  Clara 
City  v.  Great  Northern  R.  Co.  ante, 
1153,  it  is  now  settled  that  a  municipal- 
ity is  impliedly  clothed  with  the  police 
power  of  the  state  to  the  extent  that, 
where  the  necessity  exists,  it  ma}^  compel 
a  railroad  corporation  at  its  own  expense 
to  carry  the  street  or  highway  over  or 
under  its  right  of  way  and  maintain  the 
highway  in  a  fit  condition  for  travel; 
and  this  may  include  paving  and  side- 
walk, at  least  so  far  as  the  right  of  way 
extends.  In  this  connection  see  notes 
to  State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  28  L.R.A.(N.S.)  298,  and 
State  ex  rel.  Ise  v.  Atchison,  T.  &  S.  F. 
R.  Co.  L.R. A.1915E,  751 ;  as  to  power  to 
compel  railroad  to  establish  or  maintain 
at  its  own  expense  overhead  or  under- 
ground crossing;  and  note  to  People  ex 
rel.  Chicago  v.  Illinois  C.  R.  Co.  18 
L.R.A.(N.S.)  915,  as  to  the  power  of  a 
municipality  to  require  a  railroad  com- 
pany to  keep  a  street  or  highway  in  re- 
pair at  overhead  or  underground  cross- 
ings. 

In  affirming  the  above  reported  deci- 
sion of  the  Minnesota  supreme  court, 
as  against  the  objection  that  the  statute 
denied  the  railroad  company  due  process 
of  law  and  the  equal  protection  of  the 
laws  in  violation  of  the  14th  Amendment 
to  the  Federal  Constitution,  the  United 
States  Supreme  Court  (Great  Northern 
R.  Co.  V.  Minnesota  (U.  S.  Adv.  Ops. 
1917-18,  p.  459)  246  U.  S.  434,  62  L. 
ed.  — ,  38  Sup.  Ct.  Rep.  346)  observed 
that  the  case  was  to  be  considered  in 
the  light  of  the  principle  that  the  state 
is  primarily  the  judge  of  regulations  re- 
quired in  the  interest  of  the  public  safety 
and  welfare;  that  such  statutes  may  be 
declared  unconstitutional  only  where 
they  are  arbitrary  or  unreasonable  at- 
temjjts  to  exercise  authority  vested  in 
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the  state  in  the  public  interest;  and  that 
it  was  not  prepared  to  say  that  the  stat- 
ute in  the  case  at  bar  was  of  that  char- 
acter. 

The  present  note,  however,  is  not  im-<> 
mediately  concerned  with  what  is  implied 
in  eases  of  the  above  class,  but  is  intend- 
ed to  deal  more  particularly  with  cases 
like  State  ex  rel.  Clara  City  v.  Great 
Northern  R.  Co.  ante,  1153,  wherein  the 
question  of  the  power  to  compel  a  rail- 
road to  construct  sidewalks  across  its 
tracks  or  right  of  way  is  definitely  raised 
and  specifically  passed  upon.  A  careful 
search  has  disclosed  but  one  similar  case. 

In  Bloomington  v.  Illinois  C.  R.  Co. 
(1893)  49  m.  App.  129,  affirmed  in 
(1895)  154  III.  539,  39  N.  E.  478,  under 
a  statute  limiting  the  duty  of  railroad 
companies  to  construct  and  maintain 
crossings  of  highways  and  streets,  to  the 
crossings  and  approach  thereto  within 
their  right  of  way,  there  was  held  to  be 
no  obligation  on  a  railroad  company  to 
build  and  maintain  a  sidewalk  beyond 
the  approach  to  the  crossing.  The  quali- 
fying words,  "within  their  right  of  way," 
did  not  require  the  company  to  do  more 
than  make  the  crossing  and  approach, 
but  if,  by  reason  of  the  situation,  the 
approach  extended  to  the  limit  of  the 
right  of  way,  it  must,  to  that  extent, 
be  built  by  the  company.  While  the 
company  had  to  provide  a  crossing  over 
its  railroad  track,  it  was  not  retiuired 
to  provide  a  crossing  over  the  right  of 
way  in  the  shape  of  a  sidewalk,  or  other- 
wise, unless  it  was  necessary  to  do  so 
in  order  to  make  a  suitable  approach 
to  the  crossing  over  the  track. 

As  to  the  necessity  of  making  com- 
pensation upon  laying  out  streets  across 
railway  property,  and  the  measure  there- 
of, including  damages  for  constructing 
the  crossing  and  necessary  safety  appli- 
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ances,  see  note  to  New  York,  C.  &  St. 
L.  R.  Co.  V.  Rhodes,  24  L.R.A.(N.S.) 
1225. 

As   to   the  power  to   lay  out   streets 


or  highways  across  railway  property  or 
right  of  wav,  see  note  to  Louisville  & 
N.  R.  Co.  v.^  Louisville,  24  L.R.A.(N.S.) 
1213.  W.  W.  A. 


MISSISSIPPI  SUPREME  COURT. 

(Division  A.) 

JETNA  INSURANCE  COMPANY,  Appt., 

V. 

SMITH,  McKINNON,  &  SON. 

(—  Miss.  — ,  78  So.  289.) 

Insurance  —  assignment  to  mortgagee 
—  effect. 

1.  An  assignment  of  an  insurance  policy 
as  collateral  security  for  the  debt  to  one 
holding  a  mortgage  on  the  insured  prop- 
erty is  not  within  a  provision  of  the  policy 
avoiding  it  in  case  of  assignment  of  the 
policy  before  loss. 

For   other  cases,  see  Insurance,   IV.   a,   in 
p     Dig.  J-S2  N,  8. 

Evidence  —  parol  —  to  explain  assigrn- 
nient  of  policy. 

2.  Parol  evidence  is  admissible  to  show 
tliat  an  absolute  assignment  written  on  an 
insurance  policy  was  merely  as  collateral 
security  for  a  debt. 

J-vr  olhtT  cascSj  see  Evidence,  VI.  e,  in  [Hg. 

i-r)>  N.  a. 

Insiiraneo  —  additional  —  consent. 

3.  A  policy  of  insurance  issued  by  an 
a^ent  who  has  already  issued  another  policy 
on  the  property  is  not  rendered  void  by  a 
clause  forbidding  additional  insurance  with- 
out consent,  or  by  the  fact  that  when  the 
former  policy  expired  a  renewal  tendered 
by  the  agent  was  rejected  and  a  duplicate 
policy  procured  from  another  agency. 

For  other  cases,  see  Insurance,  V.  6,  2,  in 
Dig.  1-52  N.  8, 

(April  8,  1918.) 

APPEAL  by  defendant  from  a  judgment  | 
of     the    Circuit    Court    for     Choctaw  | 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  iire  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McLaurin  &  ArmLstead  for  ap- 
pellant. 

Messrs.  Vardaman  &  Vardaman  and 
Dunn  &  Patterson  for  appellees. 

Holden,  J.,  delivered  the  opinion  of  the 
court : 

Smith,  McKinnon,  &,  Son,  appellees,  recov- 
ered a  judgment  for  $1,500  against  the  ap- 


Note.  —  For  assignment  as  collateral  se- 
curity for  a  debt  as  within  provision  against 
assignment  of  policy,  see  annotation  follow- 
ing this  case,  post,  ll(iO,  and  references 
therein  to  annotation  on  related  questions. 
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pellant,  /Etna  Insurance  Company,  on  a  pol< 
icy  of  fire  insurance  issued  March  27,  1914. 
covering  a  building  which  waa  destroyed 
by  fire  February  2.  1915.  The  insurance 
company  appeals,  and  assigns  several  errors 
of  the  lower  court  upon  which  it  asks  for  re- 
versal: but  we  think  only  two  content  ion  ^^ 
deserve  notice,  which  are  that  the  appellant 
should  have  been  granted  a  peremptory  in- 
struction by  the  lower  court,  because,  first, 
the  policy  of  insurance  sued  on  was  void  ai 
the  time  of  the  fire  on  account  of  the  in- 
sured having  assigned  the  policy  to  J.  A. 
Sanderson,  a  creditor  of  the  insured,  before 
loss  occurred,  without  the  consent  of  the 
company;  and,  second,  because  the  iiiBuroM 
procured  $500  additional  insurance  on  th^* 
property^  in  violation  of  the  terms  of  tlic 
policy. 

The  policy  of  insurance  sued  on  was  writ- 
ten in  the  regular  form,  and  provided  that 
the  policy  sliould  be  void  if  assigned  before 
a  loss,  or  if  additional  insurance  in  excess 
of  the  $1,500  be  procured  without  the  con- 
sent of  the  company.  On  the  back  of  the 
policy  was  the  following  indorsement: 

In  case  of  fire,  pay  the  amount  of  this  pol* 
icy  to  J.  A.  Sanderson,  French  Camp,  Miss. 
[Signed]  Smith,  McKinnon  &  Son, 

May  5,  1914. 

This  assignment  was  executed  about  a 
month  after  the  policy  was  issued  and  sev- 
eral months  before  the  loss  occurred.  It  u])- 
pears,  further,  from  this  record,  that  the 
assignee,  J.  A.  Sanderson,  was  a  creditor  of 
Smith,  McKinnon,  &  Son,  and  held  a  mort- 
gage on  the  store  building  and  lot  upon 
which  the  building  covered  by  the  insurance 
stood.  The  policy  was  assigned  to  Sander- 
son bv  the  insured  as  collateral  securitv  for 
the  indebtedness  due  by  insured  appellee*^  t(t 
Sanderson  and  covered  by  the  said  niorl- 
gage,  and  this  assignment  of  the  policy  a> 
collateral  security  was  made  and  executed 
for  the  purpose  of  furnishing  additional 
security  to  Sanderson  for  the  said  debt  due 
by  appellees.  Smith,  McKinnon,  &  Son,  to 
Sanderson.  This  policy,  after  assignment  as 
collateral  security,  was  delivered  to  Sander- 
son and  held  by  him  until  after  the  fire  oc- 
curred, February  2,  1915.  After  the  fire 
Sanderson  demanded  payment  on  the  policy, 
which  was  refused  by  the  insurance  com 
pany.  The  policy  was  then  returned  to  the 
appolh>cft,  who  filed  this  suit  and  recovered 
judgment  for  $1,600  thereon. 
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The  proof  offered  by  the  appellees  in  the 
tower  court  ghowa  that  at  the  time  the 
policy  of  $1,500  here  sued  on  was  issued  to 
the  insured,  appellees,  by  Mr.  McWhorter, 
agent  of  the  appellant  insurance  company, 
the  appellees  were  carrying  totlil  concurrent 
insurance  in  the  sum  of  $2,000,  consisting  of 
the  $1,500  policy  and  a  $500  policy  on  the 
property,  all  issued  by  the  agent,  Mc- 
Whorter. The  agent,  McWhorter,  knew 
that  the  additional  insurance  of  $500  was 
being  carried  on  this  property,  for  he  had 
himself,  while  agent  of  appellant,  issued 
this  total  concurrent  insurance  in  the  two 
policies  to  the  extent  of  $2,000.  When  the 
policy  for  $1,500  now  sued  on  was  issued  to 
the  appellees,  the  additional  insurance  of 
$500  issued  by  McWhorter  to  appellees  then 
existed  and  was  in  force.  Afterwards,  when 
this  $500  policy  expired,  Mr.  McWhorter 
renewed  it  and  sent  the  new  policy  to  the 
appellees,  which  they  returned  to  him,  stat- 
ing to  agent  McWhorter  that  they  wished  to 
take  this  $500  policy  with  another  agent, 
for  personal  reasons,  which  they  did.  So 
the  additional  $500  insurance,  now  com- 
plained of  by  the  appellant  insurance  com- 
pany, was  procured  in  another  insurance 
sigeTiry,  and  the  appellant  contends  that  the 
procurement  of  this  additional  $500  in- 
surance invalidated  the  policy  sued  on  here- 
in. The  record  further  shows  that  the 
agent,  Mc\^'horter,  had  authority  to  act  for 
the  appellant,  and  had  issued  to  the  appel- 
lees total  concurrent  insurance  in  the 
amount  of  $2,000  on  the  same  property  in 
the  same  way  for  several  years  prior  to  the 
time  when  the  policy  now  in  suit  was  issued. 

As  to  the  first  contention  made  by  appel- 
lant, that  the  assign ment  of  the  policy  be- 
fore loss  occurred,  without  the  consent  of 
the  company,  invalidated  the  policy,  we  find, 
afti-r  an  extensive  and  careful  investigation 
of  the  authorities  on  that  question,  that  the 
weiglit  of  authority  and  the  better  rule  is 
that  the  assignment  of  an  insurance  policy 
as  collateral  security  for  a  debt  is  not  such 
an  assignment  as  will  invalidate  the  policy, 
and  is  not  a  violation  of  the  terms  of  the 
insurance  contract,  which  prohibits  an  as- 
8i;jinment  of  the  policy  before  loss  without 
the  consent  of  the  insurance  company.  The 
stipulation  in  the  policy,  providing  that  it 
shall  be  void  if  assigned  before  loss  without 
the  cond<»nt  of  the  company,  contemplates  a 
general  or  complete  unconditional  assign- 
ment of  the  ownership  of  tlie  policy,  and  is 
not  intended  to  work  a  forfeiture  of  the 
rights  of  the  insured  where  the  policy  is  j 
assifjTicd  merely  as  collateral  security  for  a 
debt  and  its  real  ownership  remains  in  the 
insured.  Therefore  tlie  assignment  in  this 
ease  did  not  invalidate  the  policy.  'I  he 
proof  in  the  record  shows  that  the  insured  , 


had  never  ceased  to  be  the  real  owners  of  the 
policy,  and  that  the  only  interest  of  the  as- 
signee was  merely  such  an  interest  as  the 
holder  of  collateral  security  acquires  in  the 
thing  given  as  a  security, — a  mere  equity. 
The  legal  title  and  ownership  of  the  policy 
still  remained  in  the  insured.  Consequently, 
when  a  strict  and  proper  construction  is 
placed  upon  the  terms  and  stipulations  of 
the  policy,  as  should  be  done  in  favor  of  the 
insured  .and  against  the  insurer,  where 
forfeiture  is  claimed,  it  becomes  plain,  and 
reasonably  follows,  that  the  assignment  in 
this  case  did  not  constitute  an  assignment  in 
violation  of  the  stipulation  contained  in  the 
policy.  Griffey  v.  New  York  Cent.  Ins.  Co. 
100  N.  Y.  417,^53  Am.  Rep.  202,  3  N.  E.  309; 
Ellis  V.  Kreutzinger,  27  Mo.  311,  72  Am. 
Dec.  270;  Washington  F.  Ins.  Co.  v.  Kelly. 
32  Md.  421,  3  Am.  Rep.  140;  Key  ex  rel. 
Heaton  v.  Continental  Ins.  Co.  101  Mo.  App. 
344,  74  S.  W.  162 ;  Mahr  v.  Norwich  F.  Ins. 
Soc.  23  Abb.  N.  C.  436,  7  N.  Y.  Supp.  143; 
Dickey  v.  Pocomoke  City  Nat.  Bank,  89  !Md. 
282,  43  Atl.  33;  True  v.  Manhattan  P.  Ins. 
Co.  (C.  C.)  26  Fed.  83;  Allen  v.  Phoenix 
Assur.  Co.  12  Idaho,  663,  8  L.K.A.(N.S.) 
903,  88  Pac.  245,  10  Ann.  Caa  328 ;  2  ^fay, 
Ins.  §  379;  2  Cooley,  Briefs  on  Ins.  p.  1865. 

But  it  is  further  contended  that  the  as- 
signment must  be  viewed  and  construed  sole- 
ly as  it  is  written,  and  that  oral  testimony 
showing  that  it  was  an  assignment  merely 
as  collateral  security  for  a  debt  was  not  ad- 
missible. We  cannot  agree  with  counsel  for 
appellant  in  this  contention,  for  the  reason 
that  the  authorities  seem  to  be  uniform  that 
oral  testimony  which  does  not  contradict 
the  written  assignment  is  admissible  to 
show  the  real  purpose  and  character  of  the 
assignment.  17  Cyc.  722;  10  R.  C.  L.  §§ 
231,  234:  Elliott,  Contr.  §  1641. 

Now,  coming  to  the  second  contention  of 
appellant,  that  the  policy  was  void  because 
$500  additional  insurance  was  procured 
without  the  consent  of  the  insurance  com- 
pany: On  that  proposition  it  will  be 
observed  that  the  proof  in  the  record  shows 
that  the  appellees  had  been  carrying  $2,000 
total  concurrent  insurance  on  the  building 
here  in  question,  through  agent  McWhorter, 
for  five  or  six  years  previous  to  the  time 
when  the  policy  sued  on  was  issued.  At  the 
time  the  $1,500  policy  sued  on  was  issued  by 
the  agent,  McWhorter,  he  had  also  issued 
to  the  appellees  the  said  $500  additional  in- 
surance complained  of.  In  other  words,  to 
state  the  matter  plainly,  the  appellant's 
agent,  McWhorter,  issued  the  policy  of 
$1,.')00  here  sued  on  at  a  time  when  he 
knew  that  the  additional  $500  policy  was 
then  in  existence.  In  fact,  he  had  issued 
the  policies  for  $500  and  $1,500,  respective- 
Iv,  and  of  course  knew  that  the  total  con- 
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current  insurance  of  $2,000  was  being  car- 
ried on  the  building  by  the  insured, 
appellees,  in  violation  of  the  limit  of  $1,500 
stipulated  in  the  policy  sued  on  in  this  case. 

Agent  McWhorter  had  been  knowingly 
violating  the  stipulation  of  the  policy  in 
reference  to  additional  or  excessive  insur- 
ance for  several  years,  and  when  he  issued 
the  $1,500  policy  he  knew  that  he  was  also 
carrying  the  additional  $500  insurance,  and 
by  his  action  he  impliedly,  if  not  expressly, 
agreed  to  the  overinsurance  in  violation  of 
the  stipulation  in  the  $1,500  policy,  which 
amounted  to  consent  or  waiver  of  the  clause 
of  the  policy  which  prohibited  the  procure- 
ment of  additional  insurance  in  excess  of 
the  $1,500  policy  sued  on  herein.  We  think 
this  question  was  definitely  settled  by  this 
court  in  the  case  of  New  Orleans  Ins.  Asso. 
V.  Holberg,  64  Miss.  61,  8  So.  175.  In  that 
case  the  court  held,  in  substance,  that  the 
cancelation  of  one  policy  and  the  taking  out 
of  another  for  the  same  amount  did  not  in- 
crease the  risk  and  did  not  in  auv  manner 
violate  the  terms  of  the  policy.  And  that 
is  true  in  the  case  before  us,  because  of  the 
waiver  by  the  agent.  The  difference  between 
that  case  and  the  one  here  is  that  the  con- 
sent or  waiver  was  in  writing  there,  and 
here  it  was  by  the  acts  and  knowledge  of  the 
agent  of  the  insurance  company.  But  in  ef- 
fect it  is  immaterial  as  to  how  the  consent 
or  waiver  is  brought  about.  The  instant 
rase  is  equally  as  conclusive  against  the  in- 
surance company  as  the  Holberg  Case, 
supra,  for  the  reasons  mentioned. 

Therefore,  when  we  test  the  question  out 
wc  Hnd  that  the  $1,500  policy  here  sued  on 
was  valid  when  issued,  and  the  Insured  did 
nothing  to  invalidate  it,  except  that  which 
the  appellant's  agent,  McWhorter,  had  al- 
ready permitted,  and  had  been  consenting  to 
for  several  years  prior  to  that  time;  that  is, 
allowing,  and  issuing  himself,  concurrent 
additional  insurance  for  $500  in  excess  of 
the  $1,500  policy  sued  on  in  this  case.  It 
could  make  no  difference  whether  or  not  Mc- 
Whorter himself  issued  the  additional  in- 
surance of  $500  complained  of  here.  So  we 
are  clearly  of  opinion  that  the  excessive 
additional  insurance  of  $500  in  this  case 
did  not  invalidate  the  policy,  because  the 
appellant,  through  its  agent,  agreed  to  it  by 
his  previous  acts,  and  thus  waived  the 
violation  of  the  provision  against  the  ad- 
ditional overinsurance. 

Able  counsel  for  appellant  take  the  fur- 


ther position  that  this  case  is  controlled  hy 
the  decision  of  this  court  in  Palatine  Ina. 
Co.  V.  Smiih,  McK.  &  Son,  115  Miss.  324.  7& 
So.  564,  and  that  the  judgment  of  the  lower 
court  sliould  be  reversed,  if  we  follow  that 
decision.  We  shall  not  discuss  the  differ- 
ence between  that  case  and  the  one  now  be< 
fore  us,  because  the  difference  may  be  easily 
seen  by  a  careful  reading  of  the  two  cases* 
and  we  think  it  unnecessary  to  point  it  out. 
However,  we  may  say  that  the  principal 
distinction  between  the  Palatine  Ins.  Co. 
Case  and  the  case  before  us  is  that  in  the 
Palatine  Ins.  Co.  Case  there  was  uo  known 
excessive  additional  insurance  in  existence 
at  the  time  the  policy  sued  on  was  issued, 
but  subsequently  additional  overinsurance, 
in  violation  of  the  stipulation  of  Uie  policy, 
was  issued  to  the  insured  by  another  agent, 
and  without  the  knowledge  or  consent  of  th& 
defendant  insurance  company.  Here  the  in- 
surance company,  through  its  agent,  Mc- 
Whorter, issued  the  policy  for  $1,500  sued 
on,  at  a  time  when  he  knew  the  additional 
overinsurance  of  $500  was  then  in  force  and 
effect,  which  he  had  himself  issued  at  that 
lime  and  for  several  years  prior  thereto. 
When  the  $1,500  policy  was  issued,  it  was 
certainly  a  valid  policy  because  the  agent  of 
appellant  had  issued  the  $500  excessiv-e  in- 
surance, and  knew  it  was  in  force  at  the 
very  time  the  $1,500  policy  was  issued,  and 
thus  consented  to  total  concurrent  insurance 
of  $2,000  on  the  property.  A  clear  differ- 
entiation in  other  respects  between  the  two 
cases  may  be  pointed  out,  but  we  think  the 
distinction  indicated  above  is  sufficient. 

The  conclusions  reached  by  us  above  are 
sustained  by  the  following  authorities: 
Haapa  v.  Metropolitan  L.  Ins.  Co.  16  L.R.A. 
(N.S.)  1165,  and  note  (150  Mich.  467,  121 
Am.  St.  Rep.  627,  114  N.  W.  380)  ;  Anderson 
V.  Manchester  F.  Ins.  Co.  59  Minn.  182,  28 
L.R.A.  609,  50  Am.  St.  Rep.  400,  60  N.  W. 
1095,  63  N.  W.  241;  Putnam  v.  Common- 
wealth Ins.  Co.  (C.  C.)  4  Fed.  753;  Phirnix 
Ins.  Co.  V.  Grove,  25  L.R.A.(N.S.)  1,  and 
note  (215  111.  299,  74  N.  E.  141);  Rivara 
V.  Queen's  Ins.  Co.  62  Miss.  720;  Western 
Assur.  Co.  V.  Phelps,  77  Miss.  625,  27  So. 
745;  Georgia  Home  Ins.  Co.  v.  Stein,  72 
Miss.  943,  18  So.  414;  Mississippi  Home  Ins. 
Co.  V.  Stevens,  93  Miss.  439,  46  So.  245; 
Phffinix  Ins.  Co.  v.  Handle,  81  Miss.  720,  33 
So.  500. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


Annotation — ^Assignment  as  collateral  security  for  a  debt  as  within 

provision  against  assignment  of  policy. 


As  to  validity  of  assipument  of  inter- 


ing  premiums,  including  assignment  as 


est  in  life  insurance  policy  to  one  pay- 1  collateral  security,  see  notes  to   Metro- 
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politan  L.  Ins.  Co.  v.  Elison^  3  L.R.A. 
(N.S.)  936,  and  McRae  v.  Warmack,  33 
L.R.A.(N.S.)  949. 

The  conclusion  reached  in  ^Btka  Iks. 
do.  V.  Smith,  ante,  1158,  that  an  assign- 
ment of  a  policy  as  collateral  security 
for  a  debt  due  to  one  holding  a  mort- 
g&ge  on  the  insured  property  did  not 
infringe  a  provision  of  the  policy  avoid- 
ing it  in  case  of  an  assignment  of  the 
policy'  before  loss,  is  in  accord  with  the 
•other  decisions  on  the  question  where 
the  policies  contained  a  like  provision. 

Thus,  in  the  following  cases  it  was 
held  that  a  mere  assignment  of  a  policy 
us  collateral  security  without  the  insur- 
•er's  consent  did  not  violate  a  provision 
of  the  policy  that  it  should  be  void  if  it 
was  assigned  without  the  insurer's  con- 
sent, since  the  assignee  in  such  a  case 
acquired  a  mere  equity  under  the  policy, 
and  the  legal  interest  of  the  insured  in 
the  policv  was  not  devested:  Humboldt 
P.  Ins.  Co.  V.  W.  H.  Ashley  Silk  Co. 
(1911)  107  C.  C.  A.  274,  185  Fed.  54; 
True  V.  Manhattan  F.  Ins.  Co.  (1885) 
26  Ted,  83;  Allen  v.  Phoenix  Assur.  Co. 
(1906)  12  Idaho,  653,  8  L.R.A.(N.S.) 
903,  88  Pac.  245,  10  Ann.  Cas.  328; 
Dickev  v.  Pocomoke  Citv  Nat.  Bank 
<1899^)  89  Md.  280,  43  Atl.  33;  Key  ex 
rel.  Heaton  v.  Continental  Ins.  Co. 
(1903)  101  Mo.  App.  344,  74  S.  W.  162; 
Ellis  V.  Kreutzinger  (1858)  27  Mo.  311, 
72  Am.  Dec.  270;  Mahr  v.  Norwich  F. 
Ins.  Soc.  (1899)  23  Abb.  N.  C.  436,  7 
N.  Y.  Supp.  143;  Insurance  Co.  of  Penn- 
sylvania V.  Phconix  Ins.  Co.  (1872)  71 
Pa.  31;  Henderson  v.  Abbeville-Green- 
wood Mut.  Ins.  Co.  (1913)  96  S.  0.  430, 
81  S.  E.  171 ;  Scottish  Union  &  Nat.  Ins. 
Co.  V.  Andrews  (1905)  40  Tex.  Civ.  App. 
184,  8S  S.  W.  419. 

And  a  like  conclusion  was  reached  in 
Griffey  v.  New  York  Cent.  Ins.  Co. 
(1885)  100  N.  Y.  417,  53  Am.  Rep.  202, 
3  N.  E.  309,  where  there  was  a  pledge 
of  a  policy  providing  that  if  the  insured 
property  should  be  sold,  or  any  change 
take  place  in  title  or  possession,  or  if 
the  policy  should  be  assigned  before  loss 
without  the  owner's  consent,  it  should 
be  void.  The  court  said:  "The  other 
point  made  for  the  appellant  rests  upon 
the  claim  against  'assignment*  of  the 
policy.  It  entails  a  forfeiture,  and  must 
therefore  receive  a  strict  construction. 
Hence  no  other  meaning  can  be  given 
to  the  language  used  than  a  most  rigid 
and  literal  interpretation  permits,  and 
as  the  condition  is  a  limitation  of  lia- 
bility, it  cannot  be  extended  by  interpre- 
tation so  as  to  include  a  case  not  clearly 
within  the  words.     •     «     .     So,  if  the 


words  are  of  doubtful  meaning,  or  sus- 
ceptible of  two  fair  interpretations,  they 
should  be  construed  to  uphold  rather 
than  avoid  the  policy.  ...  In  the 
first  place  it  is  apparent  that  nothing  but 
an  effectual  assignment  or  transfer  will 
come  within  its  terms.  In  this  sense  the 
policy  was  not  transferred.  No  interest 
in  the  insured  property  was  conveyed,  but 
it  all  remained  as  before.  In  case  of  loss, 
therefore,  the  transferee  could  not  re- 
cover, not  only  because  it  had  suffered 
no  loss  and  was  not  a  party  to  the  con- 
tract, but  because  the  transfer  of  the 
policy  was  not  accompanied  with  any 
interest  in  the  subject  of  insurance.  The 
clause  in  question,  although  of  several 
members,  is  in  itself  single,  and  is  aimed 
against  the  sale,  or  transfer,  or  any 
change  in  title  or  possession,  of  the  in- 
sured property,  and  the  assignment  of 
the  policy  which  it  prohibits  is  in  con- 
nection with  the  events  which  affect  the 
ownership  of  the  things  insured.  They 
must  be  construed  together,  otherwise 
the  words  relating  to  the  policy  would 
have  no  meaning.  Without  them  the 
assignment  would  be  inoperative  for  any 
purpose.  It  would  not  render  the  policy 
void,  but  it  would  be  of  no  value.  If  the 
property  was  burned,  the  underwriters 
would  be  under  no  obligation  to  pay  any- 
one— not  the  assignee,  for  the  property 
destroyed  did  not  belong  to  him,  so  he 
incurred  no  damage,  nor  the  assured, 
for  he  had  parted  with  the  contract  of 
indemnity.  But  if  we  take  the  prohi; 
bition  as  applying  to  the  policy  discon- 
nected from  the  property,  it  will  not 
work  the  result  claimed  by  the  appel- 
lant. An  assignment  is  a  transfer  or 
setting  over  of  property,  or  of  some  right 
or  interest  therein,  from  one  person  to 
another,  and  unless  in  some  way  quali- 
fied, it  is  properly  the  transfer  of  one 
whole  interest  in  an  estate  or  chattel  or 
other  thing.  In  that  sense  the  policy  in 
question  has  not  been  'assigned.'  It, 
with  others,  was  delivered  to  the  creditor 
upon  an  agreement  that  the  policies 
should  stand  as  collateral  securitv  for 
certain  claiifis  held  by  it  against  the 
insured,  and  in  case  of  loss  to  the  prop- 
erty insured,  they  should  *be  payable' 
to  the  bank,  as  its  'claim  against  the  in- 
sured should  appear.'  The  assured  did 
not  part  with  the  title.  The  transfer 
was  not  unconditional.  They  retained 
not  only  the  whole  insured  property,  but 
an  interest  in  the  policy.  In  any  pro- 
ceeding for  its  enforcement  they  would 
have  been  a  necessary  party,  .  .  .  and 
upon  payment  of  the  debt,  entitled  to 
what  they  in  fact  have  had — a  redelivery 
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of  the  policy.  The  agreement  under 
which  they  transferred  it  did  not  profess 
to  vary  in  any  respect  the  contract  of 
insurance.  It  was  at  most  a  mere  ap- 
pointment of  the  bank  to  receive,  and  a 
direction  to  the  insurers  to  pay  to  it, 
the  loss  when,  if  at  alJ,  it  should  accrue. 
In  other  words,  it  was  an  appropriation 
beforehand,  to  the  payment  of  specific 
debts,  of  a  portion  of  the  money  which 
might  become  due  by  reason  of  the  cause 
insured  against,  and  the  plaintiffs  had 
as  much  interest  in  the  policy  after  its 
])ledge  to  the  bank  as  they  had  before. 
The  money  for  which  the  insurers  might 
become  liable  was  to  be  applied  to  their 
use.  The  bank  held  it  in  trust  as  bailee, 
and  not  as  owner,  and  until  by  an  act  of 
the  assured  some  person  other  than 
themselves  should  stand  in  that  situa- 
tion, the  prohibition  against  the  assign- 
ment could  not  apply,  and  the  policy 
remained  valid  to  protect  their  inter- 
ests." 

And  where  a  policy  is  made  payable 
to  the  mortgagee  as  his  interest  might 
appear,  and  contains  a  provision  against 
assignment  without  the  insurer's  consent, 
this  provision  is  not  violated  by  an  as- 
signment of  the  mortgage  and  the  policy 
without  the  insurer's  consent.  Whiting 
V.  Burkhardt  (1901)  178  Mass.  535,  52 
L.R.A.  788,  86  Am.  St.  Rep.  503,  60  N. 
E.  1,  and  Breeyear  v.  Rockingham 
Farmers'  Mut.  F.  Ins.  Co.  (1902)  71  N. 
H.  445,  52  Atl.  860.  The  court  in  the 
last  case  stated  that  the  provision 
against  assignment  was  intended  to  pre- 
vent an  increase  of  the  risk  by  the  sub- 
stitution of  one  for  the  insured  in  whose 
custody  and  care  the  property  would  be 
more  likely  to  be  burned,  and  that  the 
assignment  in  question  made  no  such 
substitution. 

And  in  Sun  Fire  Office  v.  Fraser 
(1897)  5  Kan.  App.  63,  47  Pac.  327,  it 
was  held  that  a  policy  issued  to  a  mort- 
gagor and  payable  to  the  mortgagee  as 
its  interests  might  appear,  and  contain- 
ing a  provision  against  assignment,  was 
not  avoided  where  the  mortgage  was  as- 
signed by  the  mortgagee  and  the  policy 
delivered  to  the  assignee,  the  court  hold- 
ing that  the  word  "assigned"  as  used 
in  sucii  a  policy  did  not  contemplate  a 
mere  delivery  of  the  policy  to  one  who, 
after  the  issuance  of  the  policy,  ac- 
quired the  bond  and  mortgage. 

In  Cromwell  v.  Brooklyn  F.  Ins.  Co. 
(1803)  39  Barb.  (N.  Y.)'^  227,  where  a 
vendee  agreed  with  his  vendor  to  pro- 
cure a  policy  on  the  property  and  assign 
the  policy  to  the  vendor  as  security,  and 
subsequently  procured  a  policy  but  did 
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not  assign  it,  it  was  held  tha^,  although 
this  was  an  equitable  assignment  of  the 
money  due  on  the  policy,  there  was  no 
violation  of  a  provision  of  the  policy 
that  the  interest  of  the  insured  in  the 
policy  was  not  assignable  except  with  the 
insurer's  consent,  and  that  an  assign- 
ment should  render  the  policy  void,  there 
having  been  under  the  circumstances  no 
assignment  of  the  policy  within  the 
meaning  of  the  provision. 

And  it  has  been  held  that  a  provision 
in  a  policy  issued  to  a  property  owner, 
that  the  policy  should  be  void  if  it,  or 
any  interest  therein,  should  be  assigned 
without  the  insurer's  consent,  is  not  vio- 
lated where  the  insured,  subsequently 
to  the  issuance  of  the  policy,  became 
indebted  to  another  and  gave  him  a  mort- 
gage of  the  goods  insured,  and  agreed 
to  keep  the  property  insured  for  the 
mortgagee's  benefit,  but  no  assignment 
of  the  policy  before  loss  was  made. 
Prows  v.  Ohio  Vallev  Ins.  Co.  (1870)  2 
Cin.  Sup.  Ct.  Rep.  (Ohio)  14. 

In  Ferree  v.  Oxford  F.  &  L.  Ins^ 
Annuity  &  T.  Co.  (1871)  67  Pa,  373, 
5  Am.  Rep.  436,  under  a  policy  providing^ 
that  it  should  not  be  assignable  without 
the  insurer's  consent,  and  that  in  ease 
of  assignment  without  such  consent, 
whether  of  the  whole  policy  or  of  any 
interest  in  it,  rhe  liability  of  the  insurer 
would  cease,  and  providing  that  in  ease 
of  claim  for  loss  on  a  policy  assigned, 
where  there  was  no  actual  sale  or  trans- 
fer of  the  policy,  proof  should  be  made 
in  like  manner  as  if  no  assignment  had 
been  made,  it  was  held  that  there  was 
a  violation  of  the  provision  where  the 
insured  had  assigned  all  his  right,  title, 
and  interest  under  the  policy  as  col- 
lateral security  for  the  payment  of  a 
debt,  the  court  holding  that  the  provision 
was  not  intended  simply  to  prohibit  a 
transfer  of  the  property  or  interest  in- 
sured, but  covered  a  transfer  of  the 
policy  as  collateral  security. 

In  Salterio  v.  London  F.  Ins.  Co. 
(1893)  23  Can.  S.  C.  32,  under  a  policy 
providing  that  if  any  change  took  place 
in  the  title  to  or  possession  of  the  prop- 
erty, or  if  the  policy  or  any  interest 
therein  was  assigned,  parted  with,  or  in 
any  way  encumbered,  the  insurance 
should  be  absolutely  void,  it  was  held 
that  there  was  a  violation  of  the  pro- 
vision where  the  insured  had  executed  a 
mortgage  of  the  insured  property  and  al- 
so all  policies  of  insurance  on  it. 

In  Lvnde  v.  Newark  F.  Ins.  Co.  (1885) 
139  Mass.  57,  29  N.  E.  222,  where  a 
policy  contained  a  provision  that  it  was 
^^not  assignable  for  purposes  of  collateral 
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security,  but  for  such  purpcJse  it  is  to  be 
made  payable  in  case  of  loss  by  indorse- 
ment on  its  face/'  and  that,  in  case  of 
actual  sale  and  transfer  of  title,  leave 
having  been  previously  obtained,  a  form 
subjoined  might  be  used,  and  it  appeared 
that  a  transfer  had  been  made  in  form 
absolute,  and  was  understood  by  the  in- 
surer and  its  agent,  who  assented  to  it, 


to  be  absolute,  although  in  fact  it  was 
made  as  collateral  security  for  a  debt 
secured  by  a  mortgage  on  the  insured 
property, — it  was  held  that  there  was  no 
assent  by  the  insurer  to  the  assif^nment 
made,  and  that  the  assignee  could  not 
maintain  an  action  on  the  policy. 

J.  T.  W. 


OKLAHOMA  SUPREME  COURT. 

JES«E  JAMKS  WELCH,  by  Legal  Guard- 
ian, riff,  in  Err., 

V. 

ADAM  FOCHT  et  al. 
(—   Okla.  — ,   171   Pac.   730.) 

Court  —  jnrlsdlction  of  cx>anty  court. 

1.  The  count V  courts  of  this  state  are 
courts  of  record  and  have  original  general 
juriadiction  in  proljate  matters.  The  orders 
and  judgments  of  such  courts,  when  acting 
within  their  jurisdiction,  are  entitled  to 
the  same  favorable  presumptions  and  the 
same  immunity  from  collateral  attack  as 
are  accorded  thobe  of  other  courts  of  general 
jurisdiction. 

For  other  cases,  see  Courts,  II.  a,  oj  Judg- 
tnentj  II.  r,  i,  in  Dig.  1-52  .V.  S. 

Guardian  —  deed  —  collateral  attack. 

2.  In  a  collateral  attack  on  a  guardian's 
deed  and  the  sale  proceedings  of  a  county 
court  the  scope  of  inquir}'  is  confined  to  the 
question  as  to  whetlier  the  county  court  had 
jurisdiction  of  such  proceedings. 

For  other  vases,  see  Guardian  and  Ward,  II. 
in  Dig.  1^32  W.  S. 

Courts  —  jurisdirrtion  defined. 

3.  'Murisdiction"  is  the  power  to  hear 
and  determine  the  subject-matter  in  con- 
troversy between  parties  to  a  suit,  to  ad- 
judicate or  exercise  any  judicial  power  over 
them.  The  question  is  whether,  on  the  case 
before  a  court,  their  action  is  judicial  or 
extrajudicial,  with  or  without  the  authority 
of  law  to  render  a  judgment  or  decree  upon 
the  rights  of  the  litigant  parties.  If  the 
law  coi.fers  the  power  to  render  a  judgment 
or  decree,  then  the  court  has  jurisdiction. 
For  other  rases,  see  Courts,  /.  a,  in  Dig. 

1-^2  A.  a. 

Guardian  —  sale  of  real  estate. 

4.  A  guardian's  petition  for  the  sale  of 
his   ward's   real   estate   disclosed   that   tlie 

Headnotes  hy  Rainey,  J. 


ward  had  no  personal  property  or  estate, 
that  he  owned  the  real  estate  described  iu 
the  petition,  and  that  no  income  was  derived 
therefrom;  alleged  that  it  was  necessary  to 
sell  said  real  estate,  and  prayed  for  an  or* 
der  of  sale,  but  did  not  affirmatively  allege 
the  statutory  grounds  for  the  sale.  The 
order  of  sale  recited  that  "upon  due  exami- 
nation and  consideration  of  said  petition, 
and  after  a  full  hearing  on  the  same,  and 
upon  due  consideration  of  the  proofs  offered 
in  said  matter,  the  court  finds  that  the  sale 
of  all  the  real  estate  belonging  to  said  ward, 
mentioned  in  said  petition  and  hereinafter 
described,  is  necessary  for  the  purpose  oi 
properly  maintaining,  supporting,  and  edu- 
cating said  minor,  the  father  of  said  minor 
being  wholly  unable  to  do  so,  and  for  the 
best  interest  of  said  ward."  Held,  that  said 
sale  proceedings  were  not  void  on  collateral 
attack. 

For  other  cases,  see  (hiardian  and  Ward,  II. 
in  Dig,  1-52  N.  8. 


Note, —  'i  he  subject  of  collateral  attack 
upon  a  judjimont  because  of  insufficiency  of 
pleadings  is  disouK^cd  in  the  annotation  fol- 
lowing Jarrell  v.  Laurel  Coal  &  Land  Co. 
L.RwA.19ir»E,  316,  which  is  referred  to  in 
the  opinion  in  Wei.ch  v.  Focut.  See  later 
cases,  Chi  vers  v.  Johnston  County,  L.UA. 
191 7B,  J206,  and  Cowen  v  Hubbard,  L.U.A. 
19I8C.  958. 


E 


(February  12,  1918.) 

RROR  to  District  Court  for  Creek  Coun- 
ty to  review  an  order  sustaining  de- 
murrers to  the  petition  and  dismissing  an 
action  brought  to  recover  possession  of  and 
quiet  title  to  a  certain  tract  of  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  H.  Rogers,  E.  C.  Hop- 
per, Jr.,  Kirk  B.  Turner,  and  Martin  K. 
Turner  for  plaintiff  in  error. 

Messrs.  Burdlck  &  Wilcox,  H.  W.  Har- 
ris, McGulre  &  Devereux,  Carroll  ^ 
Mason,  and  G.  H.  Rosensteln,  for  defend- 
ants in  error  Focht  et  al.: 

The  present  action  instituted  by  the 
plaintiff  is  a  collateral  attack  upon  the 
guardianship  proceedings  assailed. 

Eaves  v.  Mullen,  25  Okla.  679,  107  Pac. 
433;  Spade  v.  Morton,  28  Okla.  384,  114 
Pac.  724 ;  Sockey  v.  Winstock,  43  Okla.  758, 
144  Pac.  372;  Cowan  v.  Hubbard,  50  Okla. 
671,  L.R.A.1918C,  958,  151  Pac.  678:  Hath- 
away V.  Hoffman,  —  Okla.  — ,  153  Pac. 
184;  Crosbie  v.  Brewer,  —  Okla.  — ,  158 
Pac.  388;  Johnson  v.  Johnson,  —  Okla.  — , 
159  Pac.  1121;  Scott  v.  Abraham,  —  Okla. 
— ,  169  Pac.  270;  Drcnnan  v.  Harris,  — 
Okla.  — ,  161  Pac.  781;  Winters  v.  Okla- 
homa Portland  Cement  Co.  —  Okla.  — ,  164 
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Pac.  965;   Lowery  v.  Parton,  —  Okla.  — , 
165  Pac.  164. 

County  courts  are  courts  of  general  juris- 
diction, and  proceedings  in  the  county  court 
cannot  be  attacked  collaterally  no  matter 
how  erroneous  they  may  be. 

Muskogee  Electric  Traction  Co.  v.  Mad- 
din,  —  Okla.  — ,  155  Pac.  540. 

The  petition  to  sell  was  sufficient  to  give 
the  court  jurisdiction  to  make  the  order  of 
sale. 

Grignon  v.  Astor,  2  How.  338,  1  L.  ed. 
290;  W'coms  v.  Masterson,  80  Tex.  45,  15 
S.  W.  590;  Iverson  v.  Loberg,  26  111.  180, 
79  Am.  Dec.  364;  Fitzgibbon  v.  Lake,  29 
III.  105,  81  Am.  Dec.  302;  toearle  v.  Gal- 
braith,  73  III.  269;  Read  v.  Howe,  39  Iowa, 
553;  Todd  v.  Flournoy,  56  Ala.  99,  28  Am. 
Rep.  758;  Graff  v.  Louis,  71  Fed.  591; 
Taylor  v.  Coots,  32  Neb.  30,  29  Am.  St. 
Rej).  426,  48  N.  W.  964;  Bryan  v.  Bauder, 
23  Kan.  95;  Watts  v.  Cook,  24  Kan.  278; 
Beachy  v.  Shomber,  73  Kan.  62,  84  Pac. 
547;  Wyandotte  County  v.  Equitable 
Invest.  Trust  Co.  80  Kan.  492,  103  Pac. 
096;  Worthington  v.  Dunkin,  41  Ind.  515; 
Cowan  V.  Hubbard,  50  Okla.  671,  L.R.A. 
1918C,  958,  151  Pac.  678;  Wright  v.  Ed- 
wards. 10  Or.  2D8;  Smith  v.  Biscailuz,  83 
Cal.  344,  21  Pac.  15,  23  Pac.  314. 

The  irregularities  which  are  shown  in  the 
appraisement  are  not  sufficient  to  devest 
the  court  of  jurisdiction  and  to  render  the 
proceedings  culminating  in  the  sale  based 
upon  said  appraisement  void. 

Smith  v.  Biscailuz,  supra;  Hendrickson 
V.  Canter,  20  Ky.  L.  Rep.  1258,  49  S.  W. 
188;  Mauarr  v.  Parrish,  26  Ohio  St.  636; 
Beachy  v.  Shomber,  73  Kan.  62,  84  Pac. 
547;  Adkins  v.  Sidener,  5  Ind.  228;  Winters 
v.  Oklahoma  Portland  Cement  Co.  —  Okla. 
— ,  104  Pac.  965. 

Messrs.  James  B.  I>lgga,  Rush  Green- 
slade,  and  WilHam  C.  liiedtke,  for  de- 
fendant in  error  Gypsy  Oil  Company: 

The  county  court  of  Mcintosh  county  had 
jurisdiction  to  order  and  confirm  the  sale 
in  question. 

Smith  v.  Biscailuz,  83  Cal.  344,  21  Pac. 
15,  23  Pac.  314;  Hardin  v.  Lee,  51  Mo.  241; 
People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y. 
263,  59  Am.  Dec.  536;  Parmenter  v.  Ray, 
—  Okla.  — ,  158  Pac.  1183;  Culver  v.  Har- 
denbergh,  37  Minn.  225,  33  N.  W.  792; 
Graff  V.  Louis,  71  Fed.  591;  Grignon  v. 
Aator,  2  How.  338,  11  L.  ed.  290;  Jarrell 
V.  Laurel  Coal  &  Land  Co.  78  W.  Va.  752, 
L.R.A.1916E,  316,  84  S.  E.  933;  Weems  v. 
Masterson,  80  Tex.  45,  15  S.  W.  590;  Taf- 
finder  v.  Merrell,  95  'J'ex.  95,  93  Am.  St. 
Rep.  814,  65  S.  W.  177;  Young  v.  Lorain, 
11  III.  624,  62  Am.  Dec.  463;  Iverson  v. 
Loberg,  20  111.  179,  79  Am.  Dec.  364;  Fen- 
der V.  Powers,  67  Mich.  433,  35  N.  W.  80; 


Read  v.  Howe,  39  Iowa,  563;  Todd  v. 
Flournoy,  56  Ala.  99,  28  Am.  Rep.  758; 
Fitch  V.  Miller,  20  Cal.  363;  Bryan  v. 
Bauder,  23  Kan.  95;  Watts  v.  Cook,  24 
Kan.  278;  Beachy  v.  Shomber,  73  Kan.  62, 
84  Pac.  547;  Worthington  v.  Dunkin,  41 
Ind.  516;  Overton  v.  Johnson,  17  Mo.  442; 
Adams  v.  Thomas,  44  Ark.  267;  Jarrell  v. 
Cole,  L.R.A.1916E,  298,  131  C.  C.  A.  589, 
215  Fed.  316;  Eaves  v.  Mullen,  25  Okla. 
679,  107  Pac.  433;  Holmes  v.  Holmes,  27 
Okla.  140,  30  L.R.A.(N.S.)  920,  U  Pac. 
220;  Sockey  v.  Winstock,  43  Okla.  758,  144 
Pac.  372;  ^Rice  v.  Theimer,  45  Okla.  618, 
146  Pac.  702;  Baker  v.  Curcton,  49  Okla. 
15,  150  Pac.  1090;  Cowen  v.  Hubbard,  50 
Okla.  671,  L.R.A.1918C,  958,  151  Pac.  678; 
Hathaway  v.  Hoffman,  —  Okla.  — ,  153 
Pac.  184;  Drennan  v.  Harris,  —  Okla.  — , 
161  Pac.  781;   Chivers  v.  Johnston  County, 

—  Okla.  — ,  L.R.A.1917B,  1296,  361  Pac. 
822. 

The  appraisal  before  sale  was  valid. 
Winter  v.  Oklahoma  Portland  Cement  Co. 

—  Okla.  — ,  104  Pac.  965;  Sampson  v. 
Smith,  —  Okla.  — ,  166  Pac.  422. 

Rainey,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  Jesse  James  Welch, 
a  minor,  by  O.  L.  Clark,  his  legal  guardian, 
was  plaintiff,  and  the  defendants  in  error, 
Adam  Focht,  Addie  Focht,  Stroud  State 
Bank,  a  corporation,  Gypsy  Oil  Company,  a 
corporation,  Oklahoma  Natural  Gas  Com- 
pany, a  corporation,  George  Dollinger, 
Edward  L.  Moore,  W.  H.  Wilcox,  C.  W.  Pet- 
tigrew,  W.  A.  Thompson,  Wilbert  Harring- 
ton, M.  Chamberlain,  Fred  A.  Chapman, 
Edith  Thomas,  C.  D.  Steen,  Bertha  A. 
Steen,  A.  C.  Stinson,  and  J.  V.  McDonnell 
were  defendants  in  the  trial  court,  and  the 
parties  will  hereinafter  be  referred  to  as 
''plaintiff"  and  "defendants." 

The  plaintiff's  action  was  instituted  to 
recover  the  possession  of  and  to  quiet  the 
title  to  a  tract  of  land  allotted  to  him  as 
a  new-born  freedman.  The  petition  in  this 
action  alleged  that  the  title  of  the  several 
defendants  was  based  upon  or  deraigned 
through  a  certain  pretended  guardian's 
deed,  purporting  to  have  been  executed  by 
one  C.  0.  Potter,  as  the  guardian  of  the 
plaintiff,  Jesse  James  Welch,  to  one  Lee 
Patrick;  that  the  sale  proceedings  (which 
are  fully  set  out  in  the  petition)  were  had 
in  the  county  court  of  Mcintosh  county; 
and  that  these  proceedings  were  absolutely 
null  and  void  on  account  of  various  alleged 
errors  and  irregularities  appearing  on  the 
face  thereof.  It  is  not  claimed  in  the  peti- 
tion that  there  was  any  fraud  practised  in 
the  sale  of  the  land,  or  that  the  land  did 
not  sell  for  its  actual  value.     The  defend- 
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ants  filed  separate  demurrers  to  the  plain- 
tiffs petition,  which  were  sustained  by  the 
tiial  court,  and  from  the  order  so  sustain- 
ing the  demurrers,  and  dismissing  the 
plaintiff's  action,  the  plaintiff  has  appealed 
to  this  court. 

Plaintiff  complains  of  twelve  alleged  seri- 
ous defects  in  the  sale  proceedings,  but  of 
these  all  except  two  have  beeen  abandoned 
by  counsel  for  plaintiff  in  his  brief,  for 
tlie  reason,  as  he  states,  that,  since  the 
judgment  of  the  trial  court  was  rendered 
in  this  case,  this  court  has,  in  its  decisions, 
foreclosed  the  other  objections  to  the  sale 
proceedings  made  by  the  plaintiff  in  the 
trial  court. 

The  most  serious  question  in  the  case, 
and  the  one  most  vigorously  insisted  upon 
by  the  plaintiff,  is  that  the  petition  filed 
in  the  county  court  of  Mcintosh  county 
for  the  sale  of  the  land  in  coutroversv  was 
insufficient  to  confer  authority  or  juris- 
diction upon  the  county  court  of  Mcintosh 
county,  Oklahoma,  to  order  a  sale  of  the 
plaintiff's  land,  in  that  said  petition  for 
the  sale  of  said  land  failed  to  disclose  the 
condition  of  the  estate  of  the  ward,  and 
failed  to  show  facts  disclosing  the  necessity 
or  expediency  of  the  sale;  and  on  account 
of  the  alleged  insufficiency  of  the  petition 
it  is  urged  that  the  county  court  of  Mc- 
intosh county  was  without  jurisdiction  to 
make  the  order  of  sale,  and  that  all  the 
Subsequent  proceedings  are  therefore  null 
and  void.  The  petition  for  the  sale  of  the 
land,  which  was  properly  verified,  omitting 
the  verification  and  indorsements,  reads  as 
follows: 

In  County  Court.     State  of  Oklahoma, 

Mcintosh  County — ss. : 
In  the  Matter  of  the  Guardianship  of  Jesse 
James  Welch,  a  Minor. 

Comes  now  C.  O.  Potter,  as  the  guardian 
of  Jesse  James  Welch,  and  shows  to  the 
court  the  condition  of  the  estate  of  the 
above-named  ward,  to  wnt:  The  pers^onal 
property  of  said  ward  consists  of  nothing, 

of  the  approximate  value  of  $ .    Tliat 

the  annual  income  therefrom  is  approxi- 
mately $ .     That  said  ward  owns  the 

following  described  real  estate,  of  the  ap- 
proximate value  of  $600,  to  wit:  S.  W.  I 
of  the  N.  E.  {  and  the  E.  i  of  the  N.  E.  i, 
and  the  N.  E.  i  of  the  S.  E^  i  of  sec.  9, 
township  16  N.,  and  range  7  *E.  That  the 
annual  income  therefrom  is  approximately 
$ — .  That  said  real  .estate  is  encum- 
bered to  the  amount  of  $ ,  with   an 

annual   interest   charge  of   $ .     That 

the  anual  expense  chargeable  against  the 
estate  of   said  ward   for   maintenance   and 

education  is  approximately  $ .     That 

it   is   necessary    that    the    hereinafter   de- 


scribed portioy  of  said  real  estate  should  be 
sold  for  the  following  reasons,  to  wit:  S. 
W.  i  of  the  N.  E.  i,  E.  ^  of  the  N.  E.  i, 
N.  E.  i  of  the  8.  £.  i  of  sec.  9,  township 
16  N,,  range  7  E.  That  the  next  of  kin 
and  persons  interested  in  tlie  estate  of  said 
ward,  together  with  their  respective  places 
of  residence  are  as  follows:  Willie  and 
Susan  Welch,  father  and  mother  of  said 
Jesse  James  W^elch,  Huttonville,  Oklahoma. 
Wherefore  petitioner  prays  the  court  that 
upon  a  hearing  had  hereon  he  be  author- 
ized to  sell  all  of  said  real  estate  at  public 
or  private  sale  as  shall  be  deemed  most 
beneficial  and  for  the  best  interest  of  said 
ward.  C.  O.  Potter. 

In  the  consideration  of  the  question  pre- 
sented, it  is  important  first  to  determine 
the  character  of  the  attack  made  upon  the 
sale  proceedings.  It  may  be  here  stated 
that  the  petition  is  very  defective,  and  does 
not  set  forth  facts  showing  the  necessity  or 
the  expediency  of  the  sale,  as  is  provide<l 
by  §  6565,  Rev.  Laws  of  Oklahoma  1910, 
and  we  would  not  hesitate  to  hold  the  same 
insufficient  on  a  direct  attack.  But  plain- 
tiff's action  is  not  a  direct,  but  a  collateral, 
attack  upon  the  sale  proceedings  of  the 
county  court  of  Mcintosh  county.  Hath- 
away V.  Hoffman,  —  Okla.  — ,  153  Pac. 
184;  Continental  Gin  Co.  v.  De  Bord,  34 
Okla.  66,  123  Pac.  159;  Holmes  v.  Holmes, 
27  Okla,  140,  30  L.R.A.(N.S.)  920,  Ul  Pac. 
220;  Sockey  v.  Winstock,  43  Okla.  758,  144 
Pac.  372;  Moffer  v.  Jones,  —  Okla.  — ,  160 
Pac.  662. 

In  the  last-named  case  we  held  that  the 
scope  of  inquiry  in  a  collateral  attack  on 
the  probate  proceedings  of  a  county  court 
was  confined  to  the  question  as  to  whether 
the  county  court  had  jurisdiction  of  such 
proceedings,  and  that  its  orders  would  not 
be  held  void  for  errors  or  irregularities  dur- 
ing the  progress  of  the  proceedings.  The 
county  court  of  Mcintosh  county  is  a  court 
of  record  and  has  original  jurisdiction  over 
probate  matters.  Eaves  v.  Mullen,  25  Okla. 
679,  107  Pac.  433;  Scott  v.  McGirth,  41 
Okla.  520,  139  Pac.  619. 

The  prevailing  rule  is  that,  where  probate 
courts  are  courts  of  general  jurisdiction, 
the  orders  and  judgments  of  such  courts, 
when  acting  within  their  jurisdiction,  are 
entitled  to  the  same  favorable  presump- 
tions and  the  same  immunity  from  col- 
lateral attack  as  are  accorded  those  of 
other  courts  of  general  jurisdiction.  Moffer 
V.  Jones,  supra;  Re  Davis,  151  Cal.  318, 
121  Am.  St.  Rep.  105,  86  Pac.  183,  90  Pac. 
711;  l^ng  V.  Burnett,  13  Iowa,  28,  81  Am. 
Dec.  420;  Price  v.  Springfield  Real  Estate 
A880.  101  Mo.  107,  20  Am.  St.  Rep.  595,  14 
S.  W.  57;  Sherwood  v.  Baker,  105  Mo.  472, 
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24  Am.  St.  Rep.  399,  16  S.  JV.  938;  Rob- 
bina  v.  Boiilware,  100  Mo.  33,  109  Am.  St. 
Rep.  746,  88  S.  W.  674;  Crown  Real  Estate 
Co.  V.  Rogers,  132  Ky.  790,  136  Am.  St. 
Rep.  207,  117  S.  W.  275. 

There  is  also  practical  unanimity  among 
the  authorities  that  a  judgment  of  a  court 
of  general  jurisdiction  cannot  be  collateral- 
ly attacked,  unless  the  record  affirmative- 
ly  shows  want  of  jurisdiction,  and  every 
fact  not  negatived  by  the  record  is  pre- 
sumed in  support  of  the  judgment  of  a 
court  of  general  juriBdiction,  and  where  the 
record  of  the  court  is  silent  upon  the  sub- 
ject, it  must  bo  presumed  in  support  of  the 
proceedings  that  the  court  inquired  into 
and  found  the  existence  of  facts  authoriz- 
ing it  to  render  the  judgment  which  it  did. 
15  R.  0.  L.  p.  354;  3  Jones,  Ev.  p. 
877;  Sodini  v.  Sodini,  94  Minn.  301,  110 
Am.  St.  Rep.  371,  102  N.  W.  861;  Kalb  v. 
German  Sav.  &  L.  Soc.  25  Wash.  349,  87 
Am.  St.  Rep.  757,  65  Pac.  559;  Burke  v. 
Inter-State  Sav.  &,  L.  Asso.  25  Mont.  315, 
87  Am.  St.  Rep.  416,  64  Pac.  879;  Gulick- 
son  V.  Bodkin,  78  Minn.  33,  79  Am.  St. 
Rep.  352,  80  N.  W.  783. 

In  the  instant  case  the  decree  or  order 
of  sale  is  very  complete  and  in  strict  con- 
formity to  the  statutes.  We  do  not  think 
it  is  subject  to  criticism  in  any  particu- 
lar, and  in  fact  none  is  made  in  the  brief 
filed  by  counsel  for  plaintiff.  This  order  of 
bale  recites  the  filing  of  the  petition,  the 
appearance  of  the  petitioner,  that  notice  of 
the  hearing  of  the  petition  was  waived  by 
all  parties  interested  and  the  next  of  kin  of 
the  minor,  that  a  hearing  was  had  on  said 
petition,  and  evidence  was  adduced  and  con- 
sidered  at  the  hearing.  As  to  the  neces- 
sity of  the  sale  the  decree  reads:  "And 
upon  due  examination  and  consideration  of 
i^aid  petition,  and  after  a  full  hearing  on 
the  same,  and  upon  due  consideration  of 
the  proofs  oflFered  in  said  matter,  the  court 
fmds  that  the  sale  of  all  the  real  estate  be- 
longing to  said  ward,  mentioned  in  said 
petition  and  hereinafter  described,  is  neces- 
sary for  the  purpose  of  properly  maintain- 
ing, supporting,  and  educating  said  minor, 
the  father  of  said  minor  being  wholly  un- 
able to  do  so,  and  for  the  best  interest  of 
said  ward." 

Before  we  proceed  further,  it  might  be 
well  here  to  call  attention  to  the  fact  that 
there  is  quite  a  conflict  in  the  authorities 
on  the  question  as  to  what  constitutes  juris- 
dictional defects  in  the  proceedings  for  tlie 
sale  of  a  ward's  real  estate.  As  was  ob- 
served in  Eaves  v.  Mullen,  supra,  practical- 
ly all  of  the  courts  agree  that  there  are 
many  defects  in  the  sale  proceedings  of  a 
ward's  real  estate  which  will  not  render 
the    proceedings   void.      Some    courts    hold 


that  practically  all  of  the  statutory  steps 
are  jurisdictional;  but  we  have  adopted  the 
other  rule,  and  tliere  are  many  compelling 
reasons,  unnecessary  to  be  stated  at  this 
time,  why  we  should  not  at  this  late  date 
depart  therefrom.  But  the  filing  of  a  peti- 
tion praying  for  a  sale  of  the  ward's  land 
is  jurisdictional.  This  is  necessary  to  in- 
voke the  jurisdiction  of  the  court  and  to 
set  the  judicial  mind  in  motion. 

We  come,  then,  to  the  question  as  to 
whether  the  fact  that  the  petition  for  the 
sale  defectively  alleges  the  statutory 
grounds  for  a  sale,  or  fails  to  allege  any 
of  the  statutory  grounds,  defeats  the  juris- 
diction of  the  court  on  collateral  attack. 
Let  us  first  inquire  into  the  rule  obtaining 
where  the  judgments  of  courts  of  general 
jurisdiction,  other  than  probate  courts,  are 
collaterally  assailed.  We  find  the  general 
rule  obtaining  to  be  that,  where  the  court 
is  one  having  power  to  grant  the  relief 
sought  and  having  the  parties  before  it,  the 
fact  that  the  petition  defectively  statea  a 
cause  of  action,  or  states  it  not  at  all,  does 
not  make  the  judgment  void  on  collateral 
attack,  but,  on  the  contrary,  if  the  relief  de- 
manded by  the  petitioner  can  be  ascer- 
tained from  the  allegations  in  the  petition, 
no  matter  how  defective  they  are,  or  how 
many  necessary  ones  are  omitted,  tlie  judg- 
ment is  not  void  on  collateral  attack. 
Chivers  v.  Johnston  County,  —  Okla.  — , 
L.R.A.1917B,  1296,  161  Pac.  822;  15  R.  C, 
L.  §  339,  p.  864;  Altman  v.  School  Dist.  35 
Or.  85,  76  Am.  St.  Rep.  468,  56  Pac.  291; 
Freeman.,  Judgm.   §   33,  pp.   116-118. 

Judge  Van  Fleet  is  recognized  by  many 
courts  as  the  best  authority  on  the  subject. 
In  his  excellent  work  on  Collateral  Attack, 
§  61,  he  says:  "There  is  no  connection  be- 
tween jurisdiction  and  sufficient  allega- 
tions. In  otlier  words,  in  order  to  *sct  the 
judicial  mind  in  motion,'  or  to  'challenge 
the  attention  of  the  court,'  it  is  not  neces- 
sary that  any  material  allegation  should  be 
sufficient  in  law,  or  that  it  should  even 
tend  to  show  facts  that  arc  suflicient.  If 
that  were  the  -rule,  the  absence  of  any  ma- 
terial allegation  would  always  make  the 
judgment  void,  because  it  cannot  be  said 
that  such  a  complaint  has  any  tendency  to 
show  a  cause  of  action.  .  .  .  When  the 
allegations  are  sufficient  to  inform  the 
defendant  what  relief  the  plaintitF  de- 
mands,— the  "court  having  power  to  grant 
it  in  a  proper  cape, — jurisdiction  exists,  and 
the  defendant  must  defend  himself.  .  .  . 
Allegations  immaterial  and  wholly  insuffi* 
cient  in  law  may  be  sufficient  'to  set  the 
judicial  mind  in  motion,'  and  to  give  a 
wrongful  but  actual  jurisdiction  which  will 
shield  the  proceedings  from  collatei*al  at- 
tack." 
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And  the  learned  author  sums  up  the 
livhole  matter  by  saying  that  in  his  opinion 
the  true  and  logical  rule  is  that,  if  there 
is  any  petition  at  all  invoking  the  action 
of  the  court,  a  judgment  baaed  thereon 
cannot  be  assailed  collaterally  because  of 
insufilciency  in  the  pleading.  This,  too,  is 
the  rule  adhered  to  by  the  Supreme  Court 
of  the  United  States.  Ex  parte  Watkins, 
3  Pet,  193,  7  L.  ed.  650;  Ex  parte  Parks, 
93  U.  S.  18,  23  L.  ed.  787;  Re  Coy,  127  U. 
S.  731-755,  32  L.  ed.  274-280,  8  Sup.  Ct. 
Rep.  1263;  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.  123  U.  S.  552,  31  L. 
ed.  202,  8  Sup.  Ct.  Rep.  217;  Dowell  v. 
Applegate,  152  U.  S.  327,  38  L.  ed.  463,  14 
Sup.  Ct.  Rep.  611. 

In  the  case  of  Ex  parte  Watkins,  supra, 
designated  by  the  Supreme  Court  of  the 
United  States  as  the  leading  case,  the  ques- 
tion arose  upon  a  writ  of  habeas  corpus, 
^he  petitioner  had  been  indicted  and  con- 
victed. He  Bought  to  be  discharged  from 
prison  because  the  indictment  upon  its  face 
cliai^ed  no  offense  cognizable  by  the  courts 
of  the  United  States.  In  denying  the  writ, 
the  Supreme  Court  held  that  the  circuit 
court  for  the  District  of  Columbia  was  a 
court  of  record,  having  general  jurisdiction 
over  criminal  cases,  and  that  to  determine 
whether  the  offense  charged  in  the  indict- 
ment be  legally  punishable  or  not  was 
among  the  most  unquestionable  of  its  pow- 
ers and  duties.  It  said:  "The  decision  of 
this  question  is  the  exercise  of  jurisdiction, 
whetiier  the  judgment  be  for  or  against  the 
prisoner.  The  judgment  is  equally  binding 
in  the  one  case  as  in  the  other,  and  must 
remain  in  full  force  unless  reversed  regu- 
larly by  a  superior  court  capable  of  revers- 
ing'it." 

In  the  later  case  of  Re  Coy,  supra,  the 
court  baid:  ''In  all  such  cases,  when  the 
<]ueation  of  jurisdiction  is  raised,  the  point 
to  be  decided  is  whether  the  court  has  juris- 
diction of  that  class  of  offenses.  If  the 
statute  has  invested  the  court  which  tried 
the  prisoner  with  jurisdiction  to  punish  a 
well-defined  class  of  offenses,  as  forgery  of 
its  bonds  or  perjury  in  its  courts,  its  judg- 
ment as  to  what  acts  were  necessary  under 
thcte  statutes  to  constitute  the  crime  is  not 
revieivable  on  a  writ  of  habeas  corpus." 

The  distinction  between  jurisdiction  and 
the  exercise  of  jurisdiction  was  clearly  de- 
fined by  this  court  in  an  opinion  by  Mr. 
Chief  Justice  Sharp  in  the  case  of  National 
Surety  Co.  v.  S.  H.  Hanson  Builders'  Sup- 
ply Co.  —  Okla.  -— ,  165  Pac.  1136,  wiierein 
the  writer  quoted  with  approval  the  defini- 
tion given  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Rhode  Island 
V.  Massachusetts,  12  Pet.  718,  9  L.  ed.  1258, 
as  follows:     "Jurisdiction  is  the  power  to 


hear  and  determine  the  subject-matter  in 
controversy  between  parties  to  a  suit,  to 
adjudicate  or  exercise  any  judicial  power 
over  them.  The  question  is  whether  on  the 
case  before  a  court  their  action  is  judicial 
or  extrajudicial,  with  or  without  the  au- 
thority of  law,  to  render  a  judgment  or  de- 
cree upon  the  rights  of  the  litigant  parties. 
If  the  law  confers  the  power  to  rendei*  a 
judgment  or  decree,  then  the  court  has 
jurisdiction." 

And  it  further  observed  that  the  jurisdic- 
tion of  the  court  can  never  depend  upon  its 
decision  upon  the  merits  of  the  case  brought 
before  it,  but  upon  its  right  to  hear  and  de- 
cide it  at  all.  See  Parmenter  v.  Ray,  — 
Okla.  — ,  158  Pac.  1183;  Chivers  v.  John- 
ston County,  supra.  See  also  cases  cited 
in  this  opinion.  Quite  a  number  of  au- 
thorities are  collated  and  discussed  in  an 
exhaustive  note  in  L.R.A.1916E,  312,  to 
the  case  of  Jarrell  v.  Laurel  Coal  &  Land 
Co.  75  W.  Va.  752,  84  S.  E.  933.  We  quote 
from  the  note  as  follows:  "When  the  gen- 
eral character  of  a  judgment  is  such  that 
its  subject-matter  falls  within  the  general 
jurisdiction  of  the  court  that  enters  it,  a 
collateral  attack  cannot  be  made  thereon, ' 
even  though  the  pleadings  may  be  defective ; 
and  it  is  not  subject  to  collateral  attack, 
even  though  there  was  no  cause  of  action 
stated  in  the  pleadings." 

See  Christianson  v.  King  County,  239  U. 
S.  356,  60  L.  ed.  327,  36  Sup.  Ct.  Rep.  114; 
Re  Hughes,  159  Cal.  360,  113  Pac.  684. 

In  applying  the  rule  there  is  a  well- 
recognized  distinction  made  by  some  of  the 
courts  between  courts  of  general  jurisdic- 
tion and  those  of  limited  or  special  juris- 
diction. Thus,  the  supreme  court  of  Cali- 
fornia has  held  that  a  superior  court  of 
that  state,  although  a  court  of  general 
jurisdiction,  only  exercises  special  and 
limited  jurisdiction  in  probate  matters, 
and  that,  before  such  a  court  would  be  au- 
thorized to  order  a  sale  of  a  decedent's 
real  estate,  a  petition  must  be  presented, 
showing  a  deficiency  of  the  personal  prop- 
ertv  to  meet  the  liabilities  of  the  estate, 
and  also  the  necessity  of  the  sale  of  the 
real  property,  or  some  portion  thereof,  for 
tliat  purpose,  as  is  required  by  the  statute 
of  that  state.  Meeks  v.  Ilahn)  20  Cal.  620. 
In  the  later  case  of  Re  Hughes,  supra,  in 
which  it  was  sought  to  apply  this  rule  to  a 
jud{»ment  of  one  of  its  superior  courts  in  a 
matter  in  which  the  superior  court  had  gen- 
eral jurisdiction,  the  supreme  court  stated 
the  distinction  in  the  following  language: 
"There  are  cases  holding  that,  where  a 
court,  even  of  general  jurisdiction,  is  exer- 
cising a  limited  statutory  power,  and  a 
statute  conferring  the  power  declares  that 
it  may  be  exercised  upon  the  presentation 
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of  .a  petition  stating  certain  facts,  the  fail* 
ure  to  allege  such  facts  is  fatal  to  the 
jurisdiction  of  the  court  and  renders  its 
judgment  and  orders  in  the  proceeding 
void,  even  on  collateral  attack.  Haynes  v. 
Meeks,  20  Cal.  312,  317;  Meeks  v.  XIahn, 
supra;  Pryor  v.  Downey,  50  Cal.  398,  10 
Am.  Rep.  656;  Roland's  Estate,  66  Gal.  314. 
Section  J  474  of  the  Penal  Code  provides 
that  the  petition  in  habeas  corpus  must 
'state  in  what  the  alleged  illegality*  of  the 
imprisonment  consists.  Counsel  contend 
that  thi.s  brings  the  case  within  the  rule, 
just  stated,  that  the  petition  shows  on  its 
face  that  the  imprisonment  is  legal,  and 
that  hence  it  gave  the  superior  court  no 
jurisdiction  to  act.  It  is  sufficient  to  say, 
in  answer  to  this  point,  that  the  superior 
court  in  habeas  corpus  proceedings  is  not 
acting  under  a  limited  statutory  author- 
ity, but  under  the  general  jurisdiction 
given  by  the  Constitution.  The  statute  may 
regulate  the  procedure,  but  it  cannot  limit 
or  modify  the  jurisdiction.  Defects  in  mere 
procedure,  where  general  jurisdiction  exists, 
are  errors  of  law  not  fatal  to  the  juris- 
diction. This  case  does  not  come  within 
•the  rule  invoked  by  counsel." 

Coming  now  to  a  consideration  of  the  de- 
crees, orders,  and  judgments  of  probate 
courts,  we  find  that,  while  this  court  has 
never  had  the  exact  question  herein  in- 
volved before  it,  the  logical  deduction  to  be 
drawn  from  our  cases,  such  as  Hathaway 
V.  Hoffman,  —  Okla.  — ,  153  Pac.  184,  and 
Roth  V.  Union  Nat.  Bank,  —  Okla.  — ,  160 
Pac.  504,  lead  to  but  one  conclusion.  These 
and  many  other  of  our  adjudicated  cases 
are  founded  and  rest  upon  the  decisions  of 
the  Supreme  Court  of  the  United  States  in 
the  cases  of  Grignon  v.  Astor,  2  How.  341, 
11  L.  ed.  292,  United  States  use  of  Hine 
V.  Morse,  218  U.  S.  493,  54  L.  ed.  1123,  31 
Sup.  Ct.  Rep.  37,  21  Ann.  Cas.  782,  and  Mc- 
Nitt  V.  Turner,  10  Wall.  352,  365,  21  L. 
cd.  341,  347.  These  cases  have  been  quoted 
from  at  length  with  approval  in  quite  a 
number  of  our  decisions,  so  we  will  not  at- 
tempt to  incorporate  herein  the  views  of 
that  j^reat  court  as  fully  as  we  would  other- 
wise be  inclined  to;  but  we  do  wish  to  call 
attention  to  the  fact  that  in  Grignon  v. 
Astor,  supra,  the  court  said:  "The  grant- 
ing of  the  license  to  sell  is  an  adjudication 
upon  all  the  facts  necessary  to  give  juris- 
diction, and  whether  they  existed  or  not 
is  wholly  immaterial,  if  no  appeal  is  taken. 
The  rule  is  the  same  whether  the  law  gives 
an  appeal  or  not.  If  none  is  given  from 
the  final  decree,  it  is  conclusive  on  all 
whom  it  concerns.  Tlie  record  is  absolute 
verity,  to  contradict  which  there  can  be  no 
averment  or  evidence.  The  court  having 
power   to   make  the  decree,   it  can  be   im- 


peached only  by  fraud  in  the  party  whc  ob- 
tains  it.  United  States  v.  Arredondo,  6 
Pet.  729,  8  L.  ed.  .547.  A  purchaser  under 
it  is  not  bound  to  look  beyond  the  decree. 
If  there  is  error  in  it  of  the  most  palpable 
kind,  if  the  court  which  rendered  it  hare, 
in  the  exercise  of  jurisdiction,  disregarded, 
misconstrued,  or  disobeyed  the  plain  provi- 
sions of  the  law  which  gave  them  the  power 
to  hear  and  determine  the  case  before  them, 
the  title  of  a  purchaser  is  as  much  pro- 
tected as  if  the  adjudication  would  stand 
the  test  of  a  writ  of  error;  so  where  an  ap- 
peal is  given,  but  not  taken  in  the  timu  pre- 
scribed by  \€LW.  These  principles  are  set- 
tled as  to  all  courts  of  record  which  have 
an  original  general  jurisdiction  over  any 
particular  subject.  They  are  not  courts  of 
special  or  limited  jurisdiction.  They  are 
not  inferior  courts,  in  the  technical  sense 
of  the  term,  because  an  appeal  lies  from 
their  decisions." 

We  come  now  to  a  consideration  of  cases 
directly  in  point  from  sister  states.  In  the 
case  of  Weems  v.  Masterson,  80  Tex.  46, 
15  S.  W.  590,  the  court  had  under  con- 
sideration a  statute  of  the  state  of  Texas 
which  authorissed  a  sale  of  a  ward's 
land  when  the  ward  was  not  possessed  of 
sufficient  means  for  his  proper  support  and 
education,  or  to  pay  the  debts  against  his 
estate.  The  only  ground  alleged  in  the  peti- 
tion for  the  sale  of  the  land  was  that  the 
sale  was  necessary  by  reason  of  the  fact 
that  the  ward's  property  was  constantly 
depreciating  in  value  on  account  of  repeat- 
ed trespasses  by  persons  cutting  and  remov- 
ing timber  therefrom.  It  will  be  observed 
the  petition  failed  to  allege  any  statutory 
ground  for  the  sale,  although  the  court  was 
authorized  to  grant  the  relief  sought  in  a 
proper  case.  The  supreme  court  of  Texas 
upheld  the  sale,  and  followed  the  rule  there- 
in announced  in  the  later  case  of  Taffinder 
V.  Merrell,  95  Tex.  95,  93  Am.  St.  Rep. 
814,  65  S.  W.  177.  In  the  last-named  case 
the  court  said:  "The  first  objection  to  the 
guardian's  sale  above  stated  is  likewise  an- 
swered by  the  opinion  of  this  court  in  the 
case  of  Weema  v.  Masterson,  80  Tex.  45,  15 
S.  W.  590.  Under  the  rules  laid  do>vn  in 
that  case,  the  jurisdiction  of  the  coimty 
court  did  not  depend  upon  the  showing  in 
the  application  of  one  of  the  statutory 
causes  for  such  sales.  The  absence  of  such 
a  showing,  or  the  statement  of  a  reason 
which  would  not  authorize  a  sale,  might 
make  the  order  of  sale  erroneous;  but  it 
does  not  follow  that  it  was  not  within  the 
power  of  the  court  to  make  such  order.  In 
the  language  of  the  opinion  referred  to,  the 
application  for  the  sale  was  sufficient  to 
invoke  the  exercide  of  the  jurisdiction  the 
court    possessed    over    the    subject-matter. 
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Those  interested  must  be  conclusively  pre- 
sumed to  have  had  notice  of  tlie  application 
such  as  the  law  prescribes,  and  the  decrees 
of  the  probate,  court  in  this  collateral  pro- 
ceeding must  be  deemed  conclusive  of  the 
fact  that  the  sale  was  made  for  a  lawful 
purpose  and  in  a  lawful  manner,  in  the 
absence  of  some  evidence  in  the  record  show- 
ing to  the  contrary,  other  than  that  the 
application   was  defective." 

In  the  case  of  Read  v.  Howe,  39  Iowa, 
553,  the  supreme  court  of  Iowa  said:  **It 
may  be  admitted  that  upon  appeal  this  peti- 
tion would  be  held  insufficient  to  authorize 
an  order  for  the  sale  of  real  estate,  but  it 
by  no  means  follows  that  it  is  not  sufficient 
to  invoke  the  action  of  the  court  in  the 
premises.  The  subject-matter  is  within  the 
jurisdiction  of  the  court.  That  the  law  con- 
fers. This  jurisdiction  is  called  into  exer- 
cise by  the  filing  of  a  petition  and  the  serv- 
ice  of  notice.  The  court  of  necessity  must 
determine  the  sufficiency  of  tlie  petition. 
An  erroneous  determination  may  be  re- 
viewed upon  an  appeal  or  writ  of  error, 
but  jt  cannot  be  that,  for  such  erroneous 
determination,  sales  of  real  estate  may  be 
set  aside  in  collateral  proceedings,  without 
regard  to  the  number  of  innocent  parties 
through  whom  tlie  title  may  have  passed." 

In  the  case  of  Bryan  v.  Bauder,  23  Kan. 
05,  in  an  opinion  by  Chief  Justice  Horton, 
the  supreme  court  of  Kansas  held  that 
whether  the  petition  for  the  sale  was  in 
proper  form,  or  set  forth  sufficient  facts, 
were  matters  for  the  determination  of  the 
probate  court  in  the  exercise  of  its  juris- 
diction. We  quote  from  the  opinion:  "It 
is  well  established  that,  when  a  court  has 
jurisdiction  of  the  subject-matter  and  of 
tl  ■'  parties  in  an  action,  the  orders  and 
jiul^^ment  of  the  court  are  not  void  on  ac- 
count of  mere  defects  in  the  pleadings  or 
irregularities  in  the  subsequent  proceed- 
ings. In  selling  the  real  estate  of  decedent, 
complete  jurisdiction  is  acquired  by  filing 
the  petition  praying  the  court  to  make  an 
order  which,  under  the  statute,  the  court 
is  competent  to  make,  and  giving  the  notice 
of  the  time  and  place  of  the  hearing  of  the 
petition.  The  filing  of  a  petition  and  giv- 
ing notice  to  the  heirs  are  jurisdictional 
acts.  The  action  of  the  court  is  upon  the 
petition.  All  parties  interested,  after  due 
notice,  are  required  to  come  in  and  oppose 
the  application.  The  statute  contemplates 
a  hearing  of  parties  and  an  adjudication 
upon  the  subject  of  the  petition.  Whether 
the  petition  is  in  proper  form,  or  sets  forth 
sufficient  facts,  are  matters  for  the  de- 
termination of  the  court  in  the  exercise 
of  its  jurisdiction.  Of  course,  if  a  mere 
blank  papei-  is  filed  as  a  petition,  jurisdic- 
tion would  not  attach,  because  there  would 


be  nothing  for  the  court  to  act  upon;  but 
when  a  petition  contains  sufficient  matters 
to  challenge  the  attention  of  the  court  as 
to  its  merits,  and  such  a  case  is  thereby 
presented  as  authorizes  the  court  to  de- 
liberate and  act,  although  defective  in  its- 
allegations,  the  cause  is  properly  before 
the  court,  and  jurisdiction  is  not  wanting. 
This  principle  imderlies  all  judicial  pro- 
ceedings." 

The  question  was  again  before  the  same 
court  in  the  case  of  Watts  v.  Cook,  24  Kan. 
278,  wherein  the  court  observed  that,  since 
the  probate  court  of  Allen  county  had  the 
power  to  hear  and  determine  the  matters 
alleged  in  the  petition,  it  had  the  power  to 
decide  wrongly  as  well  as  rightly.  Note 
the  following  language  in  the  opinion: 
''In  the  course  of  its  proceedings,  it  became- 
the  dutv  of  that  court  to  decide  whether 
the  petition  was  sufficient  for  a  sale  of  the 
premises.  ITie  court  held  it  sufficient.  As 
the  petition  presented  a  case  for  judicial 
determination,  if  the  determination  was  er- 
roneous, it  was  reviewable  in  the  appel- 
late court,  but  not  a  void  or  "Worthless  de- 
termination. Bryan  v.  Bauder,  23  Kan. 
96." 

In  the  later  case  of  Beachy  v.,  Shomber, 
73  Kan.  62,  84  Pac.  647,  the  third  para- 
graph of  the  syllabua  reads :  "A  guardian's 
deed  will  not  be  held  void  upon  a  collateral 
attack  merely  because  the  petition  of  the. 
guardian  for  leave  to  sell  his  ward's  real 
estate  does  not  affirmatively  show  the  ex- 
istence of  the  conditions  which  under  the 
statute  authorize  such  sale." 

The  petition  for  the  sale  of  the  ward's 
land  in  the  last-named  case  did  not  affirma- 
tively show  the  conditions  which  would  au- 
thorize the  sale  under  the  statutes,  but  the 
court  held  it  sufficient  to  call  into  exercise 
the  jurisdiction  of  the  court.  To  the  same 
effect  are  the  following  cases;  Young  v. 
Lorain,  11  111.  624,  62  Am.  Dec.  463;  Iver- 
son  V.  Loberg,  26  111.  179,  79  Am.  Dec. 
364;  Worthington  v.  Dunkin,  41  Ind.  515; 
Overton  v.  Johnson,  17  Mo.  442;  Adams  v. 
Thomas,  44  Ark.  267;  Janell  v.  Cole, 
L.R.A.1916E,  298,  131  C.  C.  A.  689,  215 
Fed.  315. 

Our  investigation  also  convinces  us  that, 
even  in  these  states  where  the  probate 
courts  are  courts  of  limited  jurisdiction, 
there  is  a  growing  disposition  to  disre- 
gard defects  and  irregularities  in  the  peti- 
tion for  the  sale  of  the  real  estate  of  minors 
or  decedents,  where  the  decree  is  attacked 
in  a  collateral  proceeding.  Cotton  v.  Hol- 
loway,  96  Ala.  544,  12  So.  172,  overruling 
Abernathy  v.  O'Reilly,  90  Ala.  495,  7  So. 
919,  and  modifying  Quarles  v.  Campbell,  72 
Ala.  64.  In  Singo  v.  McGhee,  160  Ala.  245, 
49  So.  290,  the  court  said:     "Upon  direct 
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attack,  the  court  Bhould  vacate  tlie  judg- 
ment for  noncompliance  with  the  jurisdic- 
tional facts  in  any  part  of  the  p-roceeding; 
while  upon  collateral  attack  the  decree  will 
not  be  vacated  unless  void  on  its  face,  and 
not  because  it  would  be  rendered  void  by 
reading  it  in  connection  with  other  parts  of 
the  record." 

Wliile  there  are  some  authorities  express- 
ing a  different  view,  we  deem  it  unnecessary 
to  discuss  them  here,  for  we  are  in  accord 
with  the  principles  enunciated  in  the  above 
casp?,  and  believe  that  they  are  not  only 
supported  by  the  weight  of  authority,  but 
are  also  sound  in  principle. 

County  courts  of  this  state  do  not  have 
jurisdiction  to  appoint  guardians  over  mi- 
nors residing  in  another  county  in  this 
state,  but  in  the  case  of  Hathaway  v.  Hoff- 
man, —  Okla.  — ,  153  Pac.  184,  where  a 
collateral  attack  was  made  upon  the  ap- 
pointment of  one  Teubner  by  the  county 
court  of  Atoka  county,  as  guardian  of  the 
estate  of  the  Hathaway  minors,  on  the 
ground  that  said  minors,  at  the  time  of 
'J'etihner's  ajfpointment,  resided  in  Coal 
county,  we  held  the  appointment  of  Teub- 
.ner  as  guardian  of  said  minors  by  said  court 
imported  jurisdiction  in  the  court  so  to 
<lo,  and  that  it  would  be  inferred  from  the 
fact  that  the  appointment  was  made  that 
the  necessary  facts  had  been  found  to  exist 
before  the  same  was   made. 

The  petition  for  the  sale  of  the  ward's 
real  estate  in  the  instant  case  discloses 
that  he  had  no  personal  property  or  estate, 
that  he  owned  the  real  estate  described  in 
the  petition,  and  that  no  income  was  de- 
rived therefrom.  We  think  the  petition 
was  sufficient  to  inform  the  court  and  all 


parties  who  would  be  bound  by  the  record 
of  the  relief  sought  by"  the  petitioner.  In- 
asmuch as  the  sale  of  plaintiff's  land  in 
this  case  was  within  the  general  class  of 
cases  of  which  the  countv  court  of  Mc' 
Intosh  county  had  jurisdiction,  although 
the  petition  was  \ery  defective,  and 
although  it  did  not  affirmatively  allege 
statutory  grounds  for  the  sale,  we  are 
of  the  opinion  that  it  was  sufficient  to  in- 
voke the  jurisdiction  of  the  court,  and  to 
call  upon  it  to  decide  as  to  whether  the 
order  of  sale  should  be  entered.  Since  the 
court,  after  a  full  hearing,  adjudicated 
the  existence  of  statutory  grounds  for  the 
sale  as  conclusively  appears  from  the  decree, 
reciting  as  it  does  that  tlie  sale  of  the  real 
estate  mentioned  in  the  petition  was  **nece8- 
sary  for  the  purpose  of  properly  maintain- 
ing, supporting,  and  educating  the  plaintiff, 
the  father  of  said  minor  being  wholly  un- 
able to  do  BO,  and  that  it  was  for  the  best 
interest  of  said  ward,"  the  court  in  the  de- 
termination of  said  matters,  and  in  entering 
the  decree  of  sale,  was  acting  within  the 
jurisdiction  conferred  upon  it  by  law,,  and 
the  subsequent  proceedings  based  on  said 
order  are  not  void  in  this  collateral  assault 
made  thereon. 

The  remaining  irregularity  complained 
of  is  in  the  appraisement  of  the  land,  but  as 
an  appraisement  was  filed,  and  it  is  not 
claimed  that  the  appraisement  was  fraudu- 
lently made,  or  that  the  land  did  not  sell 
for  its  appraised  value,  we  tliink  the  con- 
tention is  without  merit. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

All  the  Justices  concur. 
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SEWANEE  FUEL  &  IRON  COMPANY 

V. 

FRED  C.  LEONARD  et  al. 

and 

W.  C.  STONE  et  al..  Plaintiffs- in  Certiorari. 

(]39  Tenn.  648,  202  S.  W.  928.) 

Interpleader  —  by  wronpdoep. 

A  trespasser  cannot  maintain  a  bill  of 
interpleader,  or  in  the  nature  of  inter- 
pleader, to  settle  the  rights  of  rival  claim- 
ants each  of  whom  has  sued  it  for  the  value 
of  coal  taken  from  the  property  trespassed 
upon. 
For  other  casea^  ace  Interpleader,  in  Dig. 

1-^2  N.  8. 

(April  3,  3918.) 


Xote.  —  For  right  of  wrongdoer  to  main- 
tain bill  of  interpleader,  see  annotation  fol- 
lowing this  case,  post,  1172,  and  references 
therein  to  annotations  on  related  questions. 

L.R.A.1918D. 


(^  ERTIORARI  to  the  Court  of  Civil  Ap- 
J  peals  to  review  a  decree  reversing  a 
decree  of  the  Chancellor  dismissing  a  bill 
of  interpleader  filed  to  settle  the  rights  of 
rival  claimants  to  certain  lands  and  to  de- 
termine to  whom  complainant  was  indebted 
for  coal  taken  by  it  from  the  land.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

^Messrs.  Fiilts  A  Scliwoon,  for  plaintiffs 
in  certiorari: 

Complainant  has  an  interest  in  the  sub- 
ject-matter of  the  suit,  and  hence  the  in- 
terpleader cannot  be  maintained. 

McEwen  v.  Troost,  1  Sneed,  186;  Hely 
V.  Lee,  108  Tenn.  718,  69  S.  W.  273;  23  Cyc, 
6. 

Complainant  was  a  wrongdoer — a  naked 
trespasser — in  mining  the  coal  in  question. 
It  did  so  in  the  face  of  an  injunction  for- 
bidding it  to  do  so,  l)otli  it  and  its  prede- 
cessor  in   title   to   the   Levi   Nunley   tract 
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of  land;  hence  it  eannot  maintain  this 
suit. 

2  Dan.  Ch.  PL  &  Pr.  ••1566,  1667;  23 
Oyc.  9. 

The  defendants  and  their  codefendants  are 
•claiming  the  land  adversely  through  dif- 
iercnt  sources  of  title,  and  not  in  privity; 
Jience  the  bill  cannot  be  maintained. 

Gibson,  Suits  in  Cli.  §  1108;  Story,  Eq. 
PL  §  293;  23  Cyc.  11;  Northwestern  Mut. 
L.  Ins.  Co.  V.  Kidder,  1  Ann.  Cas.  513.  note. 

Complainant  has  lieen  negligent  in  bring- 
ing this  suit  and  guilty  of  gross  laches. 

16  Cyc.  160-159;  WeUs,  F.  &  Co.  v.  Miner, 
25  Fed.  533;  Parker  v.  Bethel  Hotel  Co. 
96  Tenn.  252,  31  L.R.A.  706,  34  S.  W.  209. 

Messrs.  C.  II.  Garner  and  C.  C.  Moore 
for  defendant  in  certiorari. 

Messrs.  Spears  &  Spears  for  defendants 
Leonard  et  al. 

Green,  J.,  delivered  the  opinion  of  the 
•court : 

Thin  was  a  bill  of  interpleader  filed  by  the 

■complainant  against  Fred  C.  I^onard  and 
others  on  the  one  hand,  and  VV.  C.  Stone 
and  associates  on  the  other  hand.  Com- 
plainant alleged  that  it  had  mined  certain 
coal  on  a  30-acre  tract  of  land  in  Grun- 
dv  county  and  was  indebted  either  to  the 
one  set  of  parties  or  the  other  for  the 
value  of  this  coal;  that  both  parties  had 
sued  it,  and  it  filed  this  bill  to  compel  the  i 
claimants  to  interplead  and  have  their 
rights  determined,  and  to  have  a  decree  di- 
recting to  whom  the  complainant  should 
respond  for  the  value  of  the  coal  taken. 

No  order  was  entered  in  the  chancery 
court  Ml  staining  the  bill  as  one  of  inter- 
pleader. On  th(»  hearing  the  chancellor 
dismissed  the  bill,  but  decreed  that  Stone 
and  aiwociates  were  the  owners  of  the  tract 
-of  land  involved.  The  court  of  civil  ap- 
peals held  that  the  chancellor  was  in  error 
in  passing  a  dccne  in  favor  of  one  set  of 
defendants  after  dismissing  the  bill  of  in- 
terpleader. That  court  reversed  the  chancel- 
lor and  remanded  the  case,  with  directions 
that  the  bill  be  sustained  as  a  bill  in  the 
natuiT.  of  a  bill  of  interpleader,  and  directed 
further  proceedings  toward  accomplishing 
the  purposes  for  which  the  bill   was   filed. 

A  petition  for  certiorari  has  been  filed  by 
Stone  and  associates,  and  this  petition  is 
herewith  granted.  We  are  of  opinion  that 
complainant's  bill   cannot   be   sustained   at 

all. 

It  appears  from  the  bill  and  otherwise  in 
the  record  that  the  Sewanee  Coal,  Coke,  & 
Land  Ccmipany  was  formerly  in  possession 
of  the  tract  of  land  from  which  the  coal 
was  taken.  About  the  year  1008  this  com- 
pany conveyed  a  hiri^e  boundary  of  land,  em- 


bracing the  tract  in  question,  to  the  com- 
plainant,  Sewanee   Fuel   &  Iron   Company. 

Prior  to  this  conveyance,  Stone  and  as- 
sociates had  brought  a  suit  in  ejectment 
against  the  Sewanee  Coal,  Coke,  &  Land 
Company  to  recover  land  including  that 
from  which  the  coal  was  taken.  This  suit 
was  pending  at  the  time  of  the  deed  from 
the  Sewanee  Coal,  Coke,  &  Land  Company 
to  the  complainant,  and  complainant  admits 
actual  knowledge  thereof. 

After  the  conveyance  to  the  complainant 
of  said  land,  the  coal  in  question  was 
mined.  The  complainant  avers  in  its  bill 
that  it  did  not  conceive  that  the  ejectment 
suit  against  its  predecessor  in  title  involved 
the  particular  land  from  which  it  took 
this  coal,  but  it  is  admitted  in  the  bill  that 
it  did  take  coal  from  land  later  adjudged 
by  this  court,  in  the  suit  mentioned,  to  be 
the  property  of  Stone  and  others. 

Complainant's  bill  avers  that  Leonard 
and  associates  are  now  claiming  the  owner- 
ship of  said  land  under  a  title  which  is 
alleged  by  Leonard  to  be  superior  to  the 
title  of  Stone  and  associates.  As  stated  be- 
fore, it  was  averred  in  the  bill  that  both 
sets  of  claimants  had  sued  the  complainant 
for  the  value  of  the  coal  mined  from  the 
30-acrc  tract. 

Waiving  the  old  rule  of  privity,  which  it 
was  said  must  exist  between  defendants 
to  justify  the  filing  of  a  bill  of  interpleader 
against  them,  but  which  is  now  said  to  be 
somewhat  relaxed,  we  are  of  opinion  that 
this  bill  cannot  be  maintained  because  the 
complainant,  as  disclosed  by  its  bill,  is  a 
wrongdoer. 

It  is  well  settled  that  a  bill  of  interplead- 
er cannot  be  sustained  where  it  appears 
that  as  to  either  of  the  defendants  the  plain- 
tiff is  a  wrongdiKT.  11  Enc.  PI.  &  Pr.  457; 
23  Cyc.  9;  15  R.  C.  L.  p.  227;  and  notes 
in  35  Am.  Dec.  72,  and  91  Am.  St.  Hep. 
605.  We  find  no  case  in  which  a  complain- 
ant admittedly  a  trespasser  as  to  both 
defendants  has  sought  to  maintain  a  bill 
of  interpleader. 

A  plaintiff  liable  for  conversion  cannot 
interplead  a  party  making  the  charge  with 
others  claiming  adversely  to  him  under 
whom  the  plaintiff  acted.  11  Enc.  PI.  & 
Pr.  458,  citing  American  Teleg.  &  Cable 
Co.  V.  Day,  20  Jones  &  S.  128. 

It  has  frequently  been  adjudged  that  a 
sheriff  who  has  committed  a  trespass  by 
levying  upon  the  property  of  the  wrong 
person  cannot  maintain  a  bill  of  interplead- 
er against  the  owner  and  the  execution 
creditor.  First  Nat.  Bank  v.  Bininger, 
26  N.  J.  Eq.  345;  Shaw  v.  Coster,  8  Paige, 
XV.).  35  Am.  Dec.  000;  Quinn  v.  Green,  36 
X.  C.   (1  Ired.  Eq.)  229,  26  Am.  Dec.  46. 
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In  Quinn  v.  Green,  supra,  the  court. said: 
"Slingsby  v.  Boulton,  1  Ves,  &  B.  334,  35 
Eng.  Reprint,  130,  was  a  bill  of  interpleader 
by  a  sheriff,  similar  to  the  present,  and 
on  the  motion  for  an  injunction  I.^rd 
Eldon  inquired  for  an  instance  of  such  a 
bill  by  a  sheriff,  and,  none  being  cited,  he 
declared  the  sheriff  to  be  concluded  from 
stating  a  case  of  interpleader,  because 
in  such  a  bill  the  plaintiff  always  admits 
a  title  against  himself  in  all  the  defend- 
ants, lie  said  a  person  cannot  file  such 
a  bill  who  is  obliged  to  state  that  as  to 
some  of  the  defendants  the  plaintiff  is  a 
wrongdoer.** 

In  a  case  arising  in  West  Virginia, 
where  the  complainant  had  cut  certain  tim- 
ber under  a  contract  with  one  person  and 
another  person  claimed  to  own  the  land  and 
to  be  entitled  to  the  proceeds  of  the  timber, 
the  right  of  the  party  taking  the  timber 
to  file  a  bill  of  interpleader,  or  a  bill  in 
the  nature  of  a  bill  of  interpleader,  was 
denied.  It  was  hold  that  such  a  bill  eould 
not  be  maintained  if  it  disclosed,  in  the 
event  of  the  establishment  of  the  claim 
of  one  defendant,  that  the  plaintiff  would 
stand  as  to  him  in  the  attitude  of  a  tres- 
passer. Stephenson  v.  Burdett,  56  W.  Va. 
109,  10  L.R.A.(N.S.)    748,  48  S.  E.  846. 

When  a  bill  shows  that  the  complainant 
will  stand  in  the  attitude  of  a  trespasser 
as  to  either  defendant,  establishing  his 
claim,  however  the  controversy  may  result, 
for  a  stronger  reason  it  cannot  be  upheld. 

In  Stephenson  v.  Burdett,  supra,  the 
court  discusses  the  difference  between  a 
bill  of  interpleader  and  a  bill  in  the  nature* 
of  a  bill  of  interpleader.  The  authorities 
are  reviewed,  and  it  is  concluded  that  there 
is  no  difference  in  the  general  principles 
governing  such  bills,  except  that  a  plain- 
tiff with  an  interest  in  the  subject-matter 


may  maintain  a  bill  in  the  nature  of  a  bill 
of  interpleader.    This  seems  obvijusly  true. 

There  appears  to  be  no  special  equity 
in  complainant's  favor.  It  perhaps  did 
operate  without  actual  knowledge  of  Leon- 
ard's claim  to  the  land,  and,  although  it 
avers  that  it  mined  the  coal  in  ignorance  of 
the  fact  that  the  land  for  which  Stone  and 
associates  sued  its  predecessors  included 
the  site  of  its  operations,  we  think  such 
ignorance  was  not  excusable.  The  plead- 
ings in  the  case  of  Stone  and  associates 
against  the  Sewanee  Coal,  Coke,  &  Land 
Company  must  have  identified  the  land  with 
certainty,  otherwise  this  court  could  not 
have  made  a  decree  adjudicating  title  ta 
the  land  to  belong  to  Stone.  It  is  said  that 
the  officers  and  stockholders  of  complainant 
and  its  predecessor  company  are  the  same. 
Moreover,  it  purchased  pending  the  suit 
of  Stone  and  others,  which  described  the 
land  with  sufficient  precision  to  enable  the 
court  to  decree  it  to  them,  and,  notwith- 
standing actual  notice  of  this  suit,  took 
out  the  coal  for  the  value  of  which  it  has 
since  been  sued. 

Objection  to  complainant's  bill  was  tak-^ 
en  by  demurrer  of  Stone  and  others.  The 
demurrer  was  overruled  with  leave  to  rely 
on  the  same  in  the  answer.  There  appears 
to  have  been  no  regular  hearing  of  the 
cause,  but  it  was  submitted  to  the  chan- 
cellor on  brief.  If  the  demurrer  was  not 
called  to  the  attention  of  the  chancellor 
in  a  formal  manner,  the  character  of  the 
hearing  perhaps  will  excuse  such  omission. 
At  any  rate,  the  bill  discloses  no  equity 
on  its  face  and  may  very  well  be  dismissed 
for  that  reason. 

The  decree  of  the  Court  of  Civil  Appeals 
must  therefore  be  reversed,  and  complain- 
ant's bill  dismissed  at  its  costs,  together 
with  all  other  proceedings  herein. 


Annotatimi — ^Right  of  wrongdoer  to  mamtain  bill  of  interpleader. 


Upon  the  general  subject  of  inter- 
pleader in  cases  by  one  having  a  con- 
tract with  a  party  defining  his  property 
rights  or  obligations  with  reference  to 
the  subject-matter  involved  in  the  pro- 
posed interpleader,  see  the  note  in  10 
L.R.A.(N.S.)  748. 

The  right  to  maintain  a  bill  of  inter- 
pleader, or  a  proceeding  in  the  nature 
of  interpleader,  even  where  given  by 
statute,  is  usually  held  to  be  equitable 
in  its  nature,  and  hence  the  exercise  of 
the  right  is  controlled  by  equitable  prin- 
ciples; therefore  a  person  cannot  main- 
tain a  bill  of  inter|>leader  where  his 
relation  to  one  of  the  parties  is  that  of 
a  wrongdoer: 

i,  rt.A.inisn. 


—Coleman  v.  Ghninl)prs  (1900)  127 
Ala.  615,  29  So.  68,  holding  that  a  per- 
son guilty  of  converting  property  can- 
not interplead  a  claimant  of  the  prop- 
erty and  a  joint  tort-feasor; 

— Kyle  v.  Mary  Jjee  Goal  &  R.  Co. 
(189C)  112  Ala.  606,  20  So.  851,  approv- 
ing rule; 

— Conley  v.  Alabama  Gold  L.  Ins.  Co. 
(1880)  G7  Ala.  472,  holding  that,  where 
an  insurance  company  wrongfully 
changed  insurance  policies  as  to  the 
beneficiaries,  thereby  creating  rival 
claimants,  it  was  not  entitled  to  relief  by 
interpleading  such  parties; 

—Hatfield  v.  McWhorter  (1869)  40 
Ga.  269,  holding  that,  where  the  bailee 
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claims  to  have  delivered  bailed  property 
to  another  on  the  order  of  the  bailor,  he 
cannot  interplead  the  bailor  and  the  per- 
son to  whom  he  delivered  the  property 
on  the  ground  that  the  bailor  denied 
his  authority,  since,  if  he  was  without 
authority  to  deliver  the  property,  his  re- 
lation to  the  bailor  is  that  of  a  wrong- 
•<doGr  * 

— Tyus  v.  Rust  (1868)  37  Ga.  574,  95 
Am.  Dec.  365,  holding  that  a  bailee  who 
sells  the  bailed  property  to  a  third  per- 
son cannot  interplead  the  purchaser  and 
the  bailor  to  have  determined  his  au- 
thority to  make  the  sale,  where  such 
authority  is  denied  by  the  bailor; 

— Crane  v.  Burntrager  (1848)  1  Ind. 
165,  holding  that  a  tenant  cannot  inter- 
plead adverse  claimants  for  the  rent, 
where  one  of  them  claims  under  the 
!lease  and  the  other  for  use  and  occu- 
pation ; 

—Parker  v.  Barker  (1860)  42  N.  H. 
78,  77  Am.  Dec.  789,  holding  that  a  bill 
of  interpleader  does  not  lie  in  behalf  of 
the  sheriff  to  compel  claimants  of  prop- 
-erty  taken  by  him  on  execution  to 
litigate  their  rights  between  themselves, 
at  least  where  redress  is  afforded  the 
sheriff  by  summary  application  to  the 
court  from  which  the  execution  issued; 

—First  Nat.  Bank  v.  Bininger  (1875) 
26  N.  J.  Eq.  345,  holding  that,  where 
possession  of  property  by  the  bailor  was 
tortious  from  the  time  demand  was  made 
upon  him  by  a  third  person,  his  bailee  is 
not  entitled  to  maintain  a  bill  of  inter- 
pleader to  compel  the  bailor  and  such 
third  person  to  litigate  their  right  to  the 
property,  since  his  possession  is  likewise 
tortious  as  to  the  adverse  claimant  if 
the  hitter's  claim  is  true; 

— Mt.  Holly,  L.  &  M.  Turnp.  Co.  v. 
Ferree  (1864)  17  N.  J.  Eq.  117,  holding 
that,  where  a  corporation  has  trans- 
ferred stock  and  issued  a  new  certificate 
without  the  authority  of  the  owner,  its 
xelation  to  him  is  that  of  wrongdoer,  and 
it  is  not  entitled  to  maintain  a  bill  to 
interplead  such  owner  and  the  person  to 
whom  the  certificate  was  issued; 

— Marvin  v.  Elwood  (1844)  11  Paige 
(N.  T.)  365,  denying  the  right  of  an 
attorney  to  interplead  his  client  and  a 
third  person  to  determine  the  title  to 
money  collected  by  him  for  his  client, 
especially  where  the  attorney  had  in- 
duced the  third  person  to  claim  the  fund 
•collected ; 

—Shaw  V.  Coster  (1840)  8  Paige  (N. 
Y.)  339,  35  Am.  Dec.  690,  holding  that  a 
sheriff  who  seizes  property  upon  execu- 
tion which  is  claimed  by  a  third  person 
cannot  interplead  such  claimant  and  the 
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judgment  creditor  in  order  to  try  title 
to  property; 

— Brackett  v.  Graves  (1898)  30  App. 
Div.  162,  51  N.  Y.  Supp.  895,  holding  that 
a  person  wrongfully  converting  the  prop- 
erty of  another  cannot  maintain  a  bill 
of  interpleader  to  compel  such  party  to 
litigate  his  claim  with  another  claim- 
ant; 

—Morgan  v.  Fillmore  (1864)  18  Abb. 
Pr.  (N.  Y.)  217,  holding  that  one  who 
incurs  liability  to  different  parties  in 
regard  to  a  certain  fund,  in  violation  of 
an  injunction,  cannot  maintain  a  bill 
of  interpleader  to  compel  such  parties 
to  litigate  their  right  to  the  fund; 

—United  States  v.  Victor  (1863)  16 
Abb.  Pr.  (N.  Y.)  153,  holding  that  one 
receiving  property  for  inspection,  who 
refuses  to  return  it  upon  demand,  cannot 
maintain  a  bill  of  interpleader  to  have 
title  determined  between  the  person 
from  whom  he  received  the  property  and 
other  claimants; 

—Dodge  V.  Lawson  (1892)  22  N.  Y. 
Civ.  Proc.  Rep.  112,  19  N.  Y.  Supp.  904, 
holding  that  a  person  violating  a  trust 
by  disposing  of  property  left  with  him 
as  collateral  cannot  interplead  his  debtor 
and  other  claimants  of  the  ])roperty; 

—Fulton  Bank  v.  Chase  (1889)  2  Silv. 
Sup.  Ct.  522,  6  N.  Y.  Supp.  126,  holding 
that  a  bank  which  used  stock  without  a 
legal  right  cannot  interplead  the  person 
from  whom  it  received  the  stock  and 
other  claimants; 

— American  Teleg.  &  Cable  Co.  v.  Day 
(1885)  20  Jones  &  S.  (N.  Y.)  128,  hold- 
ing that  a  person  charged  with  wrongful- 
ly converting  property  cannot  interplead 
adverse  claimants  of  the  property  to 
have  the  title  thereto  adjudicated; 

— Quinn  v.  Green  (1840)  36  N.  0.  (1 
Ired.  Eq.)  229,  holding  that  a  sheriff 
seizing  and  selling  property  upon  execu- 
tion cannot  interplead  a  third  person 
claiming  the  property  and  the  execution 
creditor  to  have  the  title  determined ; 

— Sewanee  Fuel  &  Iron  Co.  v.  Leon- 
ard, ante,  1170,  holding  that  a  trespasser 
who  had  mined  coal  on  land  adversely 
claimed  by  different  persons  was  not  en- 
titled to  maintain  a  bill  of  interpleader 
to  determine  to  whom  it  was  liable; 

—Stephenson  v.  Burdett  (1904)  56  W. 
Va.  109,  10  L.R.A.(N.S.)  748,  48  S.  E. 
846,  stating  the  rule; 

— Slingsby  v.  Boulton  (1813)  1  Ves.  & 
B.  334,  35  Bug.  Reprint,  130,  holding 
that  a  sheriff  who  has  levied  upon  and 
sold  property  claimed  by  a  third  person 
cannot  interplead  the  claimants  to  de- 
termine title. 
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Compare  with  Boyle  v.  Manion  (1896) 
74  Miss.  572,  21  So.  530,  holding  that  a 
person  sued  on  a  contract  for  timber 
which  he  had  cut  was  entitled  to  inter- 
plead the  plaintiff  and  the  claimant  of 
the  land  upon  which  the  timber  was  cut, 
in  order  to  have  determined  the  ques- 
tion of  the  right  to  the  contract  price. 

In  North  Pacific  Lumber  Co.  v.  Lang 
(1895)  28  Or.  246,  52  Am.  St.  Rep.  780, 
42  Pac.  799,  it  is  held  that  a  person  can- 
not interplead  different  claimants  for 
damages  for  taking  logs,  since  the  claims 
of  the  parties  are  by  independent  title 


without  privity  of  estate,  title,  or  con- 
tract.  This  holding  suggests  that  or- 
dinarily a  wrongdoer  may  be  denied  re- 
lief by  interpleader,  not  onh^  on  the 
ground  that  he  is  the  wrongdoer,  but  al- 
so on  the  ground  upon  which  this  case 
was  disposed  of.  It  is  not  intended  to- 
include  in  this  note  cases  denvinj?  the 
right  of  interpleader  on  the  ground  that 
there  is  no  privity  of  estate,  title,  or 
contract  between  the  adverse  claimants 
sought  to  be  interi>Ieaded.  For  cases  of 
this  character  see  the  note  heretofore 
referred  to.  A.  G.  S. 


TEXXESSKE  SUPreEME  COVRT. 

CHARLES    WEINSTKIN    et   al.,    PlfTs.    in 

Certiorari, 

V. 

L.  RARRASSO. 
(139  Tenn.  503,  202  S.  VV.  920.) 

Appeal  —  record  ^  finding  of  fact. 

1.  A  finding  of  fact  and  written  opinion 
by  the  trial  judge  are  no  part  of  the  record 
on  appeal,  if  neither  party  requested  such 
findinirrt  and  opinion. 

For  other  cases,  see  Appeal  and  Error j  IV, 
i  and  ;,  in  Dig.  l-Zi^  N.  8, 

liundlord   and  tenant  ^  negligence  in 
other  apartment  —  eviction. 

2.  A  tenant  of  the  lower  floor  of  a  build- 
ing eanuut  claim  a  conBtructive  eviction  be- 
cause of  the  negligent  use  by  a  tenant  of  the 
upper  floor  of  plumbing  fixtures,  which 
cuiisos  the  flooding  of  a  portion  of  the  lower 
floor  with  filthy  water,  if  tlie  fixtures  were 
not  unsuitable  for  the  use  intended,  and 
were  under  the  exchiftive  control  of  the 
negligent  tenant. 

Fur  other  caseSy  see  Landlord  and  Tenant ^ 
II.  d,  in  Dig.  1-52  N.  8. 

Same  ^  necessity  of  vacating  premises. 

3.  A  tenant  cannot  claim  a  constructive 
e\iction  by  the  creation  of  a  nuisance  on 
the  property  until  he  vacates  the  premises. 
For  other  ca^es.  see  Landlord  and  Tenant, 

IL  rf,  in  Dig.  1-52  N.  8. 

(May  4,   1918.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  affirming 
a  judgment  of  the  Circuit  Court  for  Shel- 
l)y  County  in  favor  of  plaintiff  in  an  action 


Note.  ^  For  vacating  premisen  as  condi- 
tion of  constructive  eviction,  Bee  annotation 
following  this  case,  post,  1177,  and  refer- 
ences therein  t^  annotiEitions  on  related  ques- 
tions. 

As  to  constructive  eviction  by  character 
or  misconduct  of  other  tenants,  see  annota- 
tion to  Stewart  v.  Lawson,  L.R.A.11)18I), 
304. 


brought  to  recover  the  amount  alleged  to 
be  due  on  a  rent  note.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  J.  McSpndden,  for  plaintifTs  in 
certiorari: 

The  said  nuisance  and  its  attendant  effect 
in  law  constitute  a  constructive  eviction, 
and  gave  petitioners  the  legal  right  to  ter- 
minate the  lease  and  vacate  the  premisea 
and  absolved  them  from  all  obligations  to 
pay  their  rent  notes  covering  the  period 
of  time  during  which  the  nuisance  continued 
as  well  as  the  remainder  of  their  term  un- 
der the  lease  after  they  left  the  premises. 

York  V.  Steward,  21  Mont.  515,  43  L  R.A. 
126,  56  Pac.  29;  Edmison  v.  Lowry,  17 
L.R.A.  275  note;  Lay  v.  Bennett,  4  Colo. 
App.  262,  35  Pac.  748;  Leiferman  v.  Osten„ 
167  III.  93,  39  L.R.A.  156,  47  N.  E.  203: 
Kuschinsky  v.  Flanigan,  170  Mich.  245, 
41  L.R.A.(N.S.)  430,  136  N.  W.  362,  Ann. 
Cas.  1914A,  1228;  Freidenburg  v.  Jones, 
63  Ga.  611;  Bissell  v.  Lloyd,  100  III.  214; 
24  Cyc.  1130.  1131,  notes  16,  17;  Collins  v. 
Lewis,  53  Minn.  78,  19  L.R.A.  822,  54 
N.  W.  1050;  Wade  v.  Herndl,  127  Wis. 
544,  6  L.R.A.  (N.S.)  865,  107  N.  W.  4,  7 
Ann.  Cas.  591;  Halligan  ▼.  Wade,  21  III, 
470.  74  Am.  Dec.   108. 

A  landlord  cannot  rid  himself  from  lia- 
bility for  .a  nuisance  on  his  premises  by 
leasing  the  property  to  another.  Plaintiff 
is  liable  for  the  effects  of  tlie  overflow  of 
the  sewage  water. 

Louisville  &  N.  Terminal  Co.  v.  Jacobs, 
109  Tenn.  727,  61  L.R.A.  188,  72  S.  W. 
954;  Freidenburg  v.  Jones,  69  Ga.  012; 
Lay  V.  Bennett,  4  Colo.  App.  252,  35  Pac 
748;  Wade  v.  Herndl,  127  Wis.  544,  5  L.R.A. 
(S.H.)  855,  107  N.  W.  4,  7  Ann.  Caa.  591; 
Halligan  v.  Wade,  21  111.  470,  74  Am.  Dec. 
108. 

Where  a  landlord  leases  part  of  his  prem- 
ises to  a  tenant,  and  on  the  other  part  does 
or  permits  acts  which  are  harmful  to  the 
purposes  for  which  the  tenant  leased  his 
portion  of  the  premises,  such  acts  amount 
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to   a  coiistructive   eviction   for   which   the 
landlord  ia  responsible. 

Rowbotham  v.  Pearce,  6  Houst.  (Del.) 
135;  De  Witt  v.  Pierson,  112  Mass.  8,  17 
Am.  Rep.  68;  Dyett  v.  Pendelton,  8  Cow. 
727.    . 

The  rent  of  the  storehouse  for  September, 
1915,  was  suspended  and  plaintiff  lost  all 
right  thereto  because  of  the  fact  that  he 
permitted  and  allowed  said  nuisance  to 
exist,  and  constructively  maintained  tlie 
same. 

Edmison  v.  Lowry,  3  S.  D.  77,  17  L.R.A. 
276,  44  Am.  St.  Rep.  774,  52  N.  W.  683; 
Kuschinsky  v.  Flanigan,  170  Mich.  245, 
41  L.R.A.{N.S.)  430,  136  N.  W.  362,  Ann. 
Cas.  1914A,  1228;  Collins  ▼.  Lewis,  53 
Minn.  78,   10   L.R.A.  822,  54  N.  W.   1056. 

Messrs.  Mossterole  &  Glankler  for  de- 
fendant in  certiorari. 

Green,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  to  recover  on  a 
rent  note  for  $125.  There  was  a  judgment 
in  favor  of  plaintiff  below,  which  was  af- 
firmed by  the  court  of  civil  appeals,  and  the 
case  is  before  us  on  petition  for  certiorari. 

The  Weinsteins  rented  a  storehouse  from 
Barrasso,  located  on  Main  street  in  Mem- 
phis. They  were  merchants  and  pawnbro- 
kers. The  upper  floors  of  this  building  were 
rented  by  Barrasso  to  other  parties  for  a 
rooming  house. 

The  lease  of  the  Weinsteins  was  for  three 
years,  and  terminated  August  31,  1916. 
They  moved  out  on  September  30,  1915. 
This  suit  is  to  recover  rent  for  the  month  of 
September,  1915,  only. 

The  plaintiffs  in  error  defended  on  the 
ground  that  there  was  a  constructive  evic- 
tion, or  a  partial  eviction.  It  seems  that 
there  was  a  water-closet  on  the  second  floor 
of  this  building  immediately  over  the  rear 
of  the  store  rented  to  them,  and  by  reason 
of  overflows  from  this  place  and  the  leak- 
ing of  foul  water  into  their  store,  they  in- 
sist (1)  that  a  nuisance  accrued  which  in 
law  amounted  to  a  constructive  eviction; 
and  (2)  that  they  were  actually  dispos- 
sessed of  a  part  of  these  premises. 

There  was  a  written  opinion  or  finding 
of  facts  filed  by  the  trial  judge.  There 
was,  however,  no  request  for  such  a  flnding 
by  cither  party  below.  Under  our  cases, 
therefore,  this  finding  of  facts  is  no  part 
of  the  record,  and  the  judgment  rendered 
must  be  treated  as  a  general  verdict  under 
a  correct  charge  and  affirmed,  if  it  may  be 
rested  on  any  theory  supported  by  material 
evidence.  Brooks  v.  Geo.  H.  Friend  Paper 
Co.  04  Tcnn.  701,  31  S.  W.  160;  Stephens 
T.  Mason,  99  Tenn.  512,  42  S.  W.  143. 


The  trial  judge  placed  his  decision  on  the 
ground  that  there  could  bo  no  construc- 
tive eviction  without  a  surrender  of  the 
premises.  16  R.  C.  L.  p.  949;  24  Cyc.  1130. 
He  concluded  that  since  the  plaintiffs  in 
error  remained  in  possession  and  occupancy 
of  the  premises  during  the  month  of  Sep- 
tember, 1915,  and  until  October  1st,  they 
could  not  claim  an  eviction  prior  to  that 
time.  He  did  not  discuss  the  question  of 
partial   eviction. 

There  was  evidence  below  tending  to 
show  that  the  fixtures  in  this  closet,  while 
old,  would  have  caused  no  trouble  if  they 
had  been  properly  used;  that  the  overflow 
was  occasioned  by  the  negligence  of  the  pa- 
trons of  the  rooming  house  in  throwing 
large  quantities  of  paper  into  the  toilet; 
that  when  this  paper  would  be  removed,  the 
overflow  would  cease. 

The  court  of  appeals  thought  that  the 
trouble  was  created  by  the  misfeasance  of 
the  tenants  above;  that  the  fixtures  fur- 
nished by  the  landlord  to  the  tenant  above 
were  not  da.ngerous  or  unsuitable  per  se; 
and  that  the  injury  to  plaintiffs  in  error 
was  caused  by  the  negligent  acts  of  o.ther 
tenants,  for  which  the  landlord  was  not 
responsible. 

As  above  seen,  there  is  evidence  to  sustain 
this  theory.  On  such  a  theory  the  con- 
clusion of  the  court  of  civil  appeals  was 
sound  and  is  supported  by  authorities  cited 
by  that  court. 

"The  landlord  is  not  liable  for  injury  to 
a  tenant  in  a  building  caused  by  the  im- 
proper use  of  appliances  witliin  the  exclu- 
sive control  of  a  tenant  in  another  part  or 
the  building;  as  when  water  fixtures  on  the 
premises  of  one  tenant  are  improperly  used 
by  the  latter  so  as  to  cau^5e  a  flood injjj  oi 
the  premises  of  another  tenant.  Nor  is 
the  landlord  liable  when  the  injury  results 
from  defects  in  appliances  on  premises 
leased  by  him  to  another  when  these  de- 
fects arise  after  the  lease  without  the 
landlord's  fault,  though  he  is  liable  if  the 
damage  is  caused  by  defects  existinqr  at  the 
time  of  such  lease."  Tiffany,  Land.  &  T.  645. 

**If  the  landlord  provides  pipes  and  other 
plumbing  work  of  good  quality  and  surren- 
ders possession,  the  tenant  only  is  respon- 
sible for  the  mode  in  which  these  things 
are  used  and  for  any  overflow  caused  either 
by  neglect  to  turn  off  the  water  or  by  such 
misuse  of  the  works  as  deprives  them  of 
the  power  to  stop  the  flow  of  water. 
Shearm.  &  Redf.  Neg.  §  723. 

On  this  theory  of  the  case  there  was  no 
eviction  at  all.  fcr  eviction  must  be  bv 
an  act  of  the  landlord  or  by  an  act  of  some 
other  person  for  which  he  is  answerable. 
Trespasses  or  other  acts  of  third  persons. 
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unless  committed  "under  the  direction  of, 
or  at  the  instance  of,  or  with  the  consent  of 
the  lessor,"  do  not  amount  to  an  eviction. 
24  Cyc.  1132;  16  R.  C.  L.  685, 

It  is  insisted,  however,  by  counsel  for 
plaintiffs  in  error,  that  this  overflow  was 
occasioned  by  defective  plumbing  in  the 
upstairs  closet,  and  that  the  landlord,  by 
letting  for  use  such  premises  in  such  con- 
dition, known  to  him,  became  immediately 
responnibie  for  the  results. 

It  is  said  that  the  filthy  water  and  the 
stench  actually  dispossessed  plaintiff  in 
error  of  part  of  the  premises  rented  by  them, 
and  authorities  are  cited  which  hold  that 
partial  eviction  will  relieve  a  tenant  of 
liability  to  pay  rent  upon  any  portion  of 
the  premises  during  the  continuance  of  thi* 
evictions.  Kuschinsky  v.  Flanigan,  170 
Mich.  245,  41  L.R.A.(N.S.)  430,  136  N. 
W.  362,  Ann.  Cas.  1914A,  1228;  Edmi-on 
V.  Lowry,  3  S.  D.  77,  17  L.R.A.  275,  44 
Am.  St.  Rep.  774,  52  N.  W.  683,  and  au- 
thorities collected  in  notes  under  these 
two  cases.  This  rule  has  been  recognized 
in  this  state  in  Olmstead  v.  Tennessee  Fix- 
tures &  Sliowcase  Co.  1  Tenn.  Ch.  App.  653. 

In  the  cases  referred  to  the  tenants  wero 
physically  dinpossossed  of  a  part  of  their 
premises.  They  are  cases  in  which  the  land- 
lord had  entered  and  placed  upon  the  de- 
mised premises  building  material,  struc- 
tures, or  other  things  which  actually  dis- 
possessed the  tenant  of  portions  of  the 
leasehold  estate. 

In  tlie  case  before  us  there  was  no  actual 
dispossession.  These  overflows  occurred 
several  times.  PlaintifTs  in  error  had  to 
move  their  goods  from  the  rear  of  their 
.store  to  escape  the  water,  the  walls  were 
discolored,  and  the  odor  was  offensive.  All 
the  while,  however,  plaintiffs  in  error  might 
have  occupied  their  entire  premises,  al- 
though such  occupancy  of  the  rear  part  of 
the  store  would  have  been  attended  with 
much  inconvenience  and  subjected  their 
goods  to  damage.  There  seems  to  be  no 
doubt  upon  their  testimony  but  that  plain- 
tiffs in  error  were  seriously  damaged,  and 
for  such  damage  they  have  a  proper  action. 
They  were  not,  however,  actually  evicted 
from  these  premises  or  any  portion  thereof. 

Summarizing  the  authorities  in  that 
state,  one  of  the  New  York  courts  has 
said:  There  is  a  class  of  cases  "where  the 
landlord  commits  an  act  or  acts  of  tres- 
pass w^hich  interfere,  more  or  less,  with  the 
beneficial  enjoyment  of  the  premises,  but 
which  leave  the  demised  premises  intact, 
and  do  not  deprive  the  tenant  of  any  part 
of  them,  so  that,  though  he  may  be  injured, 
he  is  not  thereby  dispossessed.  Here  tho 
rule  is,  inasmuch  as  the  wrongful  act  of 
the  landlord   stops   short  of   depriving  the 


tenant  of  any  portion  of  the  premises,  that 
such  trespass  is  no  defense  against  the 
liability  for  rent,  and  the  tenant's  sole 
remedy  therefor  is  an  action  for  damages 
against  the  wrongdoer."  Johnson  v.  Oppen- 
heim,  12  Abb.  Pr.  N.  S.  449.  See  also  note 
in  17  L.R.A.  276. 

"A  mere  trespass  by  the  landlord  upon 
the  demised  premises,  not  intended  by  him 
as  a  permanent  amotion  or  expulsion  of 
the  tenant,  so  as  to  deprive  him  of  the  pos- 
session and  enjoyment  of  the  premises, 
may  enable  the  tenant  to  recover  damages, 
but  will  not  amount  to  an  eviction.'*  Note 
in    7    Ann.    Cas.   «00. 

This  court  has  spoken  to  the  same  effect 
in  a  suit  where  a  trespass  by  the  landlord 
was  urged  as  a  defense  to  his  claim  for  rent, 
saying:  "This  right  of  the  plaintiff  to  re- 
cover, however,  is  supposed  to  be  totally 
subverted  by  his  entry  upon  the  premises. 
Such  interference,  unless  the  tenant  be 
wholly  evicted  and  expelled  from  the  pos- 
session, is  not  a  discharge  trom  payment 
of  the  stipulated  compensation,  but  makes* 
the  enterer  upon  his  possession  a  trespasser 
liable  to  make  satisfaction  for  the  damages 
in  the  appropriate  action."  Wilson  v. 
Smith,  5  Yerg.  379,  399. 

If  the  landlord's  responsibility  for  this 
toilet  be  conceded,  then  we  think,  under  the 
circumstances  of  this  case,  plaintiffs  in 
error  were  entitled  to  claim  a  constructive 
eviction  as  soon  as  thev  surrendered  the 
premises.  They  did  not  leave,  however, 
until  September  30,  1915.  This  suit  is 
for  rent  for  the  month  of  September,  1915. 
which  was  due  September  1,  191.>. 

As  seen  before,  the  premises  have  to  be 
abandoned  by  the  tenant  before  he  can 
claim  a  constructive  eviction.  16  U.  C.  L. 
949:    24  Cvc.   1130. 

■ 

If  a  constructive  eviction  occurred  in 
this  case,  it  was  on  Sej)tember  30,  1915, 
when  plaintiffs  in  error  moved.  The  Sep- 
tcmbor  rent  was  tlien  overdue  thirty  days. 
"As  a  general  rule,  to  constitute  an  eviction 
a  defense  to  a  claim  for  rent,  it  must  have 
occurred  before  the  rent  claimed  became 
overdue,  as  it  is  no  defense  to  an  action  for 
accrued  rents.  And  this  has  been  held 
true,  though  the  rent  was  payable  in  ad- 
vance and  the  tenant  was  evicted  after 
the  day  of  payment,  but  l>efore  the  ex- 
piration of  the  period  for  which  the  rent 
was  so  payable.'*    16  R.  C.  L.  952. 

So,  in  any  view  of  the  case,  whether  the 
landlord  was  responsible  for  the  overflow 
from  this  closet  or  not,  there  wa.s  no  evic- 
tion. There  was  no  actual  eviction  because 
there  was  no  dispossession  of  plaintiffs  in 
error.  They  could  not  claim  constructive 
eviction  until  they  quit  the  store. 

Affirmed. 


f^.R.A.1918n. 


ANN0.—C0N6TRU0TIVE  EVICTION— VACATING  PREMISES. 


117r 


Annotation— -Vacating  premises  as  condition  of  constructive  eviction. 


As  to  the  effect  of  partial  eviction 
upon  liability  for  rent,  see  note  appended 
to  Kuschinskv  v.  Flanigan,  41  L.R.A. 
(N.S.)  430.  To  the  extent  that  that  note 
deals  with  the  effect  of  the  retention  of 
possession  of  the  balance  of  the  leased 
premises  upon  the  right  to  assert  the 
wrongful  eviction  of  a  portion  thereof, 
that  question  is  not  covered  herein. 

It  is  to  be  observed  that  this  note 
does  not  deal  with  the  question  of  the 
remedy  of  a  tenant  where  he  has  grounds 
for  asserting  constructive  eviction.  In 
general,  it  may  be  observed  that,  al- 
though, by  electing  to  retain  possession, 
the  tenant  waives  his  right  to  defend 
on  the  ground  of  eviction,  he  does  not 
thereby  waive  his  right  to  rely  upon 
the  same  faets  as  the  basis  of  a  claim 
against  the  lessor  by  way  of  counter- 
claim, recoupment,  or  an  action  for 
breach  of  covenant. 

The  term  "eviction,"  as  used  in  the 
more  recent  decisions^  is  of  broader  scope 
than  that  term  as  originally  used.  As 
affecting  the  question  under  considera- 
tion, it  now  means  the  interference  or 
deprivation  in  a  substantial  way  of  the 
tenant's  beneficiJEil  enjoyment  of  the  de- 
mised premises  or  a  portion  thereof.  Ac- 
cording to  the  original  definition  and 
use  of  the  term,  eviction  meant  physical- 
ly to  deprive  the  tenant  of  the  posses- 
sion of  the  demised  premises.  It  will 
be  noted  that  the  broader  scope  of  the 
term  as  it  is  now  used  does  not  require 
an  actual  physical  ouster  of  the  tenant, 
but  the  ouster  may  be  constructive  mere- 
ly, and  hence  the  eviction  may  be  a  con- 
structive eviction.  While  permitting  the 
tenant  to  assert  in  prop>er  cases  con- 
structive eviction,  the  courts  are  prac- 
tically uniform  in  holding  that  a  tenant 
cannot  retain  possession  of  the  leased 
premises  and  avoid  payment  of  the  rental 
therefor  by  asserting  a  constructive  evic- 
tion, for  the  rule  is  general  that  a  con- 
structive eviction  can  be  asserted  by  a 
tenant  only  after  he  has  surrendered  pos- 
session of  the  premises.  Paterson  v. 
Bridges  (1917)  —  Ala.  App.  — ,  75  So. 
260;  Crossthwaite  v.  Caldwell  (1894) 
10(i  Ala.  295,  18  So.  47;  Barrett  v.  Bod- 
die  (1895)  J 58  IlL  479,  49  Am.  St.  Rep. 
172,  42  N.  K.  143;  Keating  v.  Springer 
(1893)  146  111.  481,  22  L.R.A.  544,  37 
Am.  St.  Rep.  175,  34  N.  E.  805;  Pat- 
terson V.  Graham  (1892)  140  IlL  531,  30 
N.  E.  460;  Leiferman  v.  Osten  (1897) 
167  DL  93,  39  L.R.A.  156,  47  N.  E. 
203;   Saunders  v.   Fox    (1913)    178   HL 
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App.  309;  Carey  v.  Tremont  (1912)  171 
Dl.  App.  604;  Dennick  v.  Ekdahl  (1902) 
102  ni.  App.  199;  Kistler  v.  Wilson 
(1898)  77  El.  App.  149;  Talbott  v.  Eng- 
lish (1900)  156  Ind.  299,  59  N.  E.  857; 
Taylor  v.  Finnigan  (1905)  189  Mass. 
568,  2  L.R.A.(N.S.)  973,  76  N.  E.  203; 
International  Trust  Co.  v.  Schumann 
(1893)  158  Mass.  287,  33  N.  E.  509; 
Boston  &  W.  R.  Corp.  v.  Ripley  (1866) 
13  Allen  (Masfl.)  421;  Beecher  v.  Duf- 
field  (1893)  97  Mich.  423,  56  N.  W.  777; 
Jackson  v.  Eddy  (1848)  12  Mo.  209; 
Griffin  v.  Freeborn  (1914)  181  Mo.  App. 
203,  168  S.  W.  219;  Boreel  v.  Lawton 
(1882)  90  N.  Y.  293,  43  Am.  Rep.  170; 
Edgerton  v.  Page  (1859)  20  N.  Y.  281; 
Herrmann  v.  Chase  (1913)  140  N.  Y. 
Supp.  371;  Merida  Realty  Co.  v.  Coffin 
(1910)  123  N.  Y.  Supp.  120;  Siebold  v. 
Heyman  (1909)  120  K.  Y.  Supp.  105; 
Lawrence  v.  Katcher  (1909)  117  N.  Y. 
Supp.  876;  Jackson  v.  Paterno  (1908) 
58  Misc.  201,  108  N.  Y.  Supp.  1073, 
affirmed  in  (1908)  128  App.  Div.  474, 
112  N.  Y.  Supp.  924;  Kinney  v.  Libbey 
(1907)  54  Misc.  595,  104  N.  Y.  Supp. 
863;  Olson  v.  Schevlovitz  (1904)  91  App. 
Div.  405,  86  N.  Y.  Supp.  834;  Thomson 
V.  Ludlum  (1901)  36  Misc.  801,  74  N.  Y. 
Supp.  875;  Beakes  v.  Haas  (1901)  36 
Misc.  796,  74  N.  Y.  Supp.  843;  Sea- 
board Realty  Co.  v.  Fuller  (1900)  33 
Misc.  109,  67  N.  Y.  Supp.  146 ;  Wyckoff 
V.  Frommer  (1895)  12  Misc.  149,  33  N. 
Y.  Supp.  11;  Butler  v.  Smith's  Homeo*- 
pathic  Pharmacy  (1886)  5  N.  Y.  S.  R. 
885;  Cram  v.  Dresser  (1848)  2  Sandf. 
(N.  Y.)  120;  Edgerton  v.  Page  (1857) 
1  Hilt.  (N.  Y.)  320,  5  Abb.  Pr.  1,  revers- 
ing (1856)  12  How.  Pr.  58;  Harper  & 
Bros.  Co.  V.  Jackson  (1913)  240  Pa.  312, 
87  Atl.  430;  Wejinstein  v.  Barrasso, 
ante,  1174;  Buchanan  v.  Orange  (1915) 
118  Va.  511,  L.R.A.1916E,  739,  88  S.  E. 
52;  Tennes  v.  American  Bldg.  Co.  (1913). 
72  Wash.  644, 131  Pac.  201 ;  Hockersmith 
V.  Sullivan  (1912)  71  Wash.  244,  128 
Pac.  222;  Ralph  v.  Lomer  (1891)  3  Wash. 
401,  28  Pac.  760. 

It  has  been  held,  however,  that  where- 
proper  ty  was  rented  for  a  water  front 
the  act  of  the  lessor  in  obstructing  the 
ingress  and  egress  to  the  same,  thereby 
depriving  the  lessee  of  the  particular 
and  only  use  for  which  the  premises 
were  rented,  constituted  such  an  ob- 
struction of  the  beneficial  enjoyment  as 
to  amount  to  an  eviction,  and  the  rule 
did  not  apply  that  there  must  be  actual 
expulsion  of  the  tenant  from  the  prem- 
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ises,  or  an  abandonment  thereof  by  him, 
in  order  that  he  mav  claim  an  eviction. 
Pridgeon  v.  Excelsior  Boat  Club  (1887) 
66  Mich.  326,  33  N.  W.,  502. 

So,  where  an  important  way  of  in- 
gress and  egress  was  obstructed  by  the 
lessor,  it  was  held  that  the  lessee  might 
treat  this  as  a  partial  eviction  and  elect 
to  remain  and  sue  for  damages  upon  a 
covenant  for  quiet  enjoyment,  or,  when 
sued  for  the  rent,  maintain  a  counter- 
claim. Kitchen  Bros.  Hotel  Co.  v.  Phil- 
bin  (1901)  2  Neb.  (Unof.)  340,  96  N. 
W.  487. 

So,  where  the  tenant  is  entitled  to  have 
access  to  the  demised  premises  through 
certain  doors,  halls,  stairs,  floors,  and 
elevators,  and  he  is  entitled  to  the  use 
of  the  washbasins  and  closets  in  order 
to  enjoy  the  rooms  he  occupies,  these 
appurtenances  are  a  material  and  in- 
tegral part  of  the  premises,  and  their 
deprivation  or  loss  to  the  tenant  for  a 
substantial  period  of  time  may  consti- 


tute an  eviction  of  that  portion  of  the 
premises,  although  the  tenant  continues 
in  possession  of  the  balance  thereof. 
Hall  v.  Irvin  (1902)  78  App.  Div.  107, 
79  N.  Y.  Supp.  614. 

And  where  there  is  a  partial  construc- 
tive eviction  and  abandonment  of  a  por- 
tion of  the  premises  by  the  lessee,  to  the 
extent  of  such  abandonment  he  is  en- 
titled to  an  abatement  of  the  rent.  Dolph 
V.  Barrv  (1912)  165  Mo.  App.  659,  148 
S.  W.  196. 

In  Grabenhorst  v.  Nicodemus  (1875) 
42  Md.  236,  it  is  said  that  the  act  of 
the  lessor  in  renting  property  to  be 
used  for  a  distillery  with  knowledge  that 
it  could  not  be  so  used  unless  he  con- 
sented thereto,  and  his  refusal  to  give 
such  consent,  amounted  to  a  construc- 
tive eviction.  It  is  further  held  that  in 
an  action  for  the  rent  the  lessee  had 
the  right  to  recoup  damacres  for  this 
breach  or  nonperformance  of  duty  by 
the  lessor.  A.   G.   S. 
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NAN  MINER,  Appt., 

V. 

TOWN  OF  ROLLING,  Respt. 

(—  Wis.  — ,  167  N.  W.  242.) 

Highways  —  defect  —  embankment  — 
narrowness. 

1.  A  stretch  of  road  30  feet  long  on  an 
unprotected  embankment  4  feet  high  over 
a  ravine,  which  is  too  narrow  to  permit 
vehicles  to  pass  upon  it,  is  not  defective  as 
matter  of  law,  so  as  to  render  the  town- 
ship liable  for  injuries  caused  by  a  vehicle 
running  off  the  side  and  overturning. 

For  other  caseSy  see  Trial,  II.  o,  8,  c,  (1),  in 
Dig.  1-62  2V.  8. 

Trial  —  instruction  —  informtnjE:  jury. 

2.  An  instruction  that  a  town  is  not  liable 
for  accident  on  the  highway  if  it  prepares  a 
traveled  track  reasonably  wide  and  safe 
and  sufficient  for  travel,  when  submitting 
to  the  jury  a  special  question  as  to  whether 
or  not  a  particular  stretch  of  road  wa^ 
sufficient,  aoes  not  violate  the  rule  against 
informing  the  jury  of  the  effect  of  their 
answer. 

For  other  cases,  see  Trial,  III,  e,  4>  *w  ^*<7. 
1^2  N,  8. 

Same  —  perversity  of  verdict. 

3.  A  verdict  in  an  action  against  a  town 
for  personal  injuries  due  to  a  defective  high- 
way, that  plaintiff's  damages  are  nothing, 
although   the   evidence   shows   that   he   re- 
Note.  ^  For  narrowness  of  highway  as  a 

defect,  see  annotation  following  this  case, 
post,  1180,  and  references  therein  to  anno- 
tations on  related  questions. 
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ceived  injuries,  is  not  perverse,  if  it  ap- 
pears that  the  jury  found  the  road  sufficient, 
and  therefore  absolved  the  town  from  lia- 
bility. 

For  other  cases,  see  Trial,  V,  c,  1,  in  Dig. 
1-52  N.  8. 

(April  3,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Municipal  Court  for  Langlatle 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  injuries 
sustained  in  an  automobile  accident  bv  rca- 
son  of  an  alleged  defective  highway. 
Aftirmed. 

Statement  by  Vlnje,  J.: 

Action  to  recover  damages  for  injuries 
sustained  by  reason  of  an  alleged  defective 
highway.  Plaintiff,  her  moUuT,  her  lister, 
Mrs.  Stewart,  and  her  three  children,  were 
riding  in  a  Ford  car  at  the  time  of  the 
accident.  Mrs.  Stewart  drove,  and  had  with 
her  on  the  front  seat  two  of  her  children. 
The  other  one  occupied  the  rear  seat  with 
her  sister  and  mother.  They  drove  south 
from  Antigo  some  distance,  and  as  it  was 
getting  late  they  turned  back  to  Antigo. 
They  lighted  the  lights,  and  a  short  dis- 
tance from  the  place  of  the  accident  Mrs. 
Stewart  got  out  and  turned  the  lights  up 
higher.  The  road  ran  nearly  north  and 
south,  and  crossed  a  depression  or  ravine 
of  about  30  feet  in  width  that  had  been 
filled  by  an  embankment  var^'ing  in  width 
from  11  feet  4  inches  to  14  feet.  Defend- 
ant's evidence  was  to  the  effect  that  it  w*as 
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:at  least  12  feet  wide  at  the  narrowest  point. 
The  road  had  been  built  about  twenty  years 
previously,  and  no  work  had  been  done  on 
it  at  this  place  for  about  six  years.  The 
■sides  of  the  embankment  were  abrupt,  over- 
grown with  brush  close  up  to  the  top>  and 
were  about  4  feet  deep  at  the  deepest  point. 
The  surface  of  the  road  was  smooth  and 
liard,  and  the  traveled  track  was  substan- 
tially in  the  center  of  the  embankment.  In 
^coming  from  the  south  there  was  a  slight 
grade  down  to  the  fill,  and  two  automobiles 
•ouuld  not  pass  each  other  on  the  embank- 
ment with  safety.  Mrs.  Stewart's  testi- 
mony is  to  the  elTect  that  as  she  came 
4own  to  the  fill  she  noticed  some  stones  in 
the  wheel  track;  that  she  tried  to  avoid 
them,  and  the  next  she  knew  the  car  had 
run  over  the  embankment  at  its  deepest 
place  and  had  turned  completely  over.  The 
defendant's  evidence  is  to  the  effect  that 
plaintiff's  car  left  the  traveled  track  be- 
fore the  fill  was  reached,  ran  through  the 
brush  down  the  steep  side  of  the  depres- 
sion, struck  a  log,  and  turned  over.  Plain- 
tiff claims  the  defendant  was  n^ligent  in 
maintaining  such  a  deep  narrow  fill  with- 
out fences  or  barriers  on  the  sides,  and  in 
permitting  brush  to  grow  close  up  to  the 
top  of  the  fill.  The  court  submitted  the 
issue  to  the  jury  in  the  form  of  a  special 
verdict,  and  they  found  (1)  that  the  high- 
way at  the  time  and  place  in  question  was 
sufficient  for  public  travel;  (2)  that  no 
want  of  ordinary  care  on  the  part  of  plain- 
tiff, or  of  the  driver  of  the  automobile, 
proximately  contributed  to  produce  plain- 
tiff's injuries;  and  (3)  that  her  damages 
were  **nothing."  The  plaintiff  appealed 
from  a  judgment  entered  upon  the  special 
verdict  in  favor  of  defendant. 

Mr.  Arthur  Goodrlck,  for  appellant: 

The  court  erred  in  submitting  any  ques- 
tion to  the  jury  as  to  the  sufficiency  of  the 
highway. 

8cymer  v.  Lake,  66  Wis,  651,  29  N.  W. 
554;  StaufTacher  v.  Sylvester,  113  Wis.  659, 
89  N.  W.  495,  11  Am.  Neg.  Rep.  369 ;  Houfe 
V.  Fulton,  29  Wis.  296,  9  Am.  Rep.  568; 
Sweetman  v.  Green  Bay,  147  Wis.  586,  132 
N.  W.  1111;  Cremer  v.  Portland,  36  Wis. 
5)2;  Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Rep.  558;  Jackson  v.  Belle- 
vieu,  30  Wis.  250;  Kelley  v.  Fond  du  Lac, 
51  Wis.  179,  36  Wis.  307;  Burns  v.  Elba, 
32  Wis.  605;  Hawes  v.  Fox  Lake,  33  Wis. 
438. 

The  court  violated  the  well-known  rule 
regarding  the  giving  of  general  instruc- 
tions as  to  the  law  of  the  case  where  a 
special  verdict  is  submitted. 

Van  de  Bogart  v.  Marinette  &  M.  Paper 
Co.  127  Wis.  101,  106  N.  W.  805;  Lyon  v. 


Grand  Rapids,  121  Wis.  609,  99  N.  W.  311; 
Gerrard  v.  La  Crosse  City  R.  Co.  113  Wis. 
258,  57  L.R.A.  465,  89  N.  W.  125 ;  Musbach 
v.  Wisconsin  Chair  Co.  108  Wis.  57,  84  N. 
W.  36. 

When  a  jury  refuses  to  fix  any  sum  for 
damages  where  the  damages  are  clear  and 
not  disputed,  the  conduct  cannot  be  char- 
acterized by  any  term  other  than  per- 
versity. 

Heimlich  v.  Tabor,  123  Wis.  565,  68 
L.R.A.  669,  102  N.  W.  10. 

Messrs.  C.  J.  Te  Selle  and  Henry  Hay 
for  respondent. 

Vinje,  J.,  delivered  the  opinion  of  the 
court : 

The  contention  of  plaintiff  that  the  high- 
way was  insufficient  as  a  matter  of  law 
cannot  be  sustained.  The  town  made  a  fill 
of  about  4  feet  at  the  deepest  place  across 
a  dopresgion  of  30  feet  in  width,  and  pro- 
vided a  hard  smooth  surface  11  feet  4  inches 
wide  at  its  narrowest  point,  or  of  12  feet 
if  defendant's  evidence  is  believed.  Such 
highway  the  jury  might  well  find  sufficient 
in  view  of  the  character  of  the  countrv 
through  which  the  highway  ran.  True, 
it  was  one  of  the  main  traveled  hif'hwavs 
of  the  town,  and  had  considerable  travel 
upon  it.  The  fact  that  two  cars  could  not 
pass  at  all  upon  part  of  the  fill,  and  could 
not  paf^s  safely  upon  any  part  of  it,  did 
not  make  it  defective  as  a  matter  of  law. 
It  is  common  knowledge  that  there  are, 
and  under  present  conditions  must  be,  many 
places,  especially  upon  fills,  where  cars  can- 
not pass  each  other.  This  fill  was  only  30 
feet  long  upon  a  straight  part  of  the  high- 
wav  where  cars  cominof  in  cither  direction 
could  be  seen  for  a  considerable  distance, 
so  it  was  easy  for  one  car  to  wait  until  the 
other  passed  the  fill  if  they  met  at  that 
place. 

In  instructing  upon  the  question  of  the 
sufficiency  of  the  highway,  the  court  said: 
"Vou  should  also,  in  answering  this  ques- 
tion, take  into  consideration  the  ravine  and 
character  of  the  fill,  and  if  it  concealed  the 
nature  of  the  ground,  and  any  other  object 
or  obstacle,  and  determine  whether  they 
were  in  such  close  proximity  to  the  traveled 
and  worked  portion  of  the  road,  and  so 
connected  with  it,  as  to  make  it  defective 
or  unsafe;  also  the  grade  of  the  road,  and 
all  surrounding  facts  and  circumstances,  as 
shown  by  the  evidence,  and  answer  the  ques- 
tion by  *Yes'  or  'No,*  as  you  think  the  evi- 
dence warrants." 

This  was  a  correct  and  adequate  instruc- 
tion, which  left  to  the  jury  to  consider  and 
pass  upon  the  sufficiency  of  the  road  in 
view  of  the  depth  of  the  fill,  the  precipitous 
sides,  the  absence  of  a  barrier,  the  presence 
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of   the   growing   brush,   and   all   the   other  I 
facts  and  circumstances    disclosed    b;    the 
evidence. 

In  view  of  the  evidence  on  defendant's 
part  tending  to  show  that  plaintiff's  car 
\eft  the  traveled  track  before  the  fill  was 
reached,  no  error  is  perceived  in  the  court 
charging  the  jury  on  the  subject  of  a 
traveler  voluntarily  or  without  cause  leav- 
ing the  traveled  track.  The  evidence  would 
have  warranted  the  jury  in  finding  that  the 
car  did  not  go  over  the  embankment  at 
all,  but  down  the  side  of  the  ravine. 

In  the  court's  instruction  relating  to  the 
sufficiency  of  the  highway  are  found  ex- 
prosisions  to  the  effect  that,  if  the  town  pre- 
pares a  traveled  track  reasonably  safe  and 
wide,  and  sufficient  for  travel,  it  is  not 
liable  if  accidents  occur.  This  is  excepted 
to  and  claimed  to  be  reversible  error  on  the 
ground  that  it  informs  the  jury  of  the  effect 
of  their  answer,  and  Van  de  Bogart  v. 
Marinette  &  M.  Paper  Co.  127  Wis.  104, 
112,  106  N.  W.  805,  is  relied  upon  to  sus- 
tain the  claim.  The  subject  of  when  in- 
formation disclosing  the  effect  of  the  jury's 
answer  constitutes  reversible  error  was 
(juite  fully  treated  in  the  later  case  of 
Banderob  v.  Wisconsin  C.  R.  Co.  133  Wis. 
249,  113  N.  W.  738,  where  the  cases  are 
collected  and  discussed.  We  shall  make  no 
attempt  to  treat  the  subject  anew,  but  con- 
tent ourselves  with  saying  that  the  present 
case  falls  under  subdivision  ( 3 )  of  that  case, 
found  on  page  252  of  133  Wis.,  stating  that 
'  t.o  Lii.ii.i^  lo  the  jury  of  general  rules  of 
law  appropriate  to  the  particular  question  1 


of  the  special  verdict  in  connection  witb 
which  such  rules  are  given  is  not  error." 

The  general  rule  of  law  that,  if  a  town 
furnishes  a  sufficient  highway,  it  is  not  lia- 
ble for  accidents  occurring  thereon,  if  not 
known  to  the  jurors  before  they  sat  in  the 
case,  certainly  must  have  been  made  plain 
to  them  by  the  claims  and  arguments  of 
counsel  long  before  the  court  instructed 
them.  If  it  was  not,  either  the  attorneys 
failed  to  properly  try  the  case,  or  else  the 
jury  were  so  dense  that  they  could  be  nei- 
ther harmed  nor  benefited  by  any  instruc- 
tion of  the  court. 

The  trial  court  disposed  of  the  claim 
that  the  verdict  was  perverse  because  the 
jury  assessed  the  damages  at  ^'nothing,"  by 
stating  that  'it  conclusively  appears  that 
the  jury  understood  the  force  and  effect  of 
its  answer  to  the  first  question,  and  by  hold- 
ing the  road  sufiicient  and  safe  for  travel 
by  persons  using  ordinary  care,  they  nat- 
urally concluded  that  plaintiff  was  entitled 
to  no  damages,  and  so  answered." 

It  was  conceded  that  plaintiff  sustained 
some  damage,  and  the  jury  undoubtedly  so 
understood.  That  being  the  case,  the  ex* 
planation  given  by  the  trial  judge  of  the 
jury's  answer  seems  the  only  logical  and 
rational  one.  He  was  much  better  able  to 
judge  of  the  jury's  conception  of  the  case 
than  we  are,  and  we  shall  adopt  his  expla- 
nation as  ours. 

This  disposes  of  all  material  errors 
assigned  that  could  have  adversely  affected 
the  jury's  action,  with  the  result  that  no 
prejudicial  error  is  found. 

Judgment  aflfirmed. 


Annotation — Narrowness  of  highway  as  a  defect 


For  the  general  subject  of  liability  of 
municipal  corporation  for  defects  or  ob- 
structions in  street,  see  the  note  to  Elam 
V.  Mt.  Sterling,  20  L.R.A.(N.S.)  513;  and 
as  to  the  question  with  regard  to  the 
degree  of  perfection  required  as  to  the 
whole  width  of  the  street,  see  that  note 
pages  588  and  597;  for  liability  of  town- 
ships for  absence  of  guards,  see  the 
note  in  13  L.R.A.(N.S.)  1247;  for  duty 
of  county  or  town  to  maintain  barriers 
along  rural  highways  or  bridges,  see  the 
notes  in  42  L.R.A.(N.S.)  267,  and  L.R.A. 
1915F,  973;  for  the  subject  what  in- 
juries may  be  deemed  to  be  proximately 
caused  by  the  absence  of  a  guard  rail  in 
a  highway,  see  the  note  in  18  L.R.A. 
(N.S.)  1136;  for  duty  of  municipality 
as  to  condition  of  rural  highway  within 
city  or  village  limits,  see  the  notes  in 
29  L.R.A. (N.S.)  823,  and  38  L.R.A.(N.S.) 
1127;   for  liability  of  county,  town,  or 
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municipality  for  obstruction  or  defect 
outside  traveled  portion  of  highway,  see 
also  the  note  in  40  L.R.A.(N.S.)  182. 

The  question  as  to  the  narrowness  of 
bridges  and  of  approaches  thereto  is  ex- 
cluded. 

There  are  very  few  cases  which  deal 
with  highways  as  defective  for  narrow- 
ness alone.  In  most  of  the  cases  where 
narrowness  is  a  feature,  the  question 
discussed  is  the  absence  of  guards  in 
view  of  the  conditions.  While  in  most 
of  the  numerous  guard  cases  the  ele- 
ment of  narrowness  is  present,  it  is  gen- 
erally not  treated  as  a  defect. 

In  Miner  v.  Rolling,  ante,  1178,  the 
jury  were  correctly  instructed  that,  if 
the  town  prepared  a  traveled  track  rea- 
sonably safe  and  wide  and  sufficient  for 
travel,  it  was  not  liable  if  accidents  oc- 
cur. 

What  is  a  sufficiently  wide  road  de- 
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pends  upon  circnmstances — the  amount 
of  travel,  the  nature  of  the  country,  etc. 
In  difficult  places  it  is  not  required  that 
there  be  room  for  tcfims  to  pn'=5s;  sec 
Perry  Twp.  v.  Johns  (1875)  79  Pa.'  412, 
infra,  and  the  remarks  of  the  court  in 
Hull  V.  Richmond  (1846)  2  Woodb.  & 
M.  337,  Fed.  Cas.  No.  6,861,  infra. 


aooidents. 

In  the  case  of  a  passing  accident  in  a 
highway,  the  court  charged  the  jury  that 
"the  neglect  to  keep  such  a  road  in  re- 
pair, which  makes  a  town  liable  here, 
must  be  a  neglect  to  keep  it  so  that 
travelers  can  pass  and  repass  on  it  with 
'safety  and  convenience.'     The  law  says 

•  .  .  keep  'necessary'  and  *saf  e  and  con- 
venient highways.'  This  means  'safe  and 
convenient'  not  only  in  the  traveled  path, 
by  having  it  free  from  large  rocks  and 
gullies,  and  from  an  uneven  surface  dan- 
gerous to  pass  over,  but  we  think  also  on 
the  sides  so  as  to  turn  out  without  un- 
usual delay  and  difficulty  when  travelers 
meet  with  carriages  and  wagons.  This 
does  not  moan  that  towns  must  incur 
the  expense  of  having  the  whole  width 
■of  a  higlnvay  of  2  or  4  rods  passable 
safely  with  wheels  on  the  sides,  or  a 
double  tracl:  for  wheels  over  all  public 
roads,  including  causeways  and  bridges. 

•  .  .  If  a  road  was  on  a  steep  moun- 
tain's side,  or  was  carried  up  from  the 
bed  of  a  stream  against  a  steep  cliff  of 
rocks,  or  through  a  narrow  notch  or 
gorge  among  the  hills,  a  double  track 
would  seldom  be  expected,  though  places 
should  be  made  at  no  great  distances 
for  persons  to  turn  out  entirely,  and 
others  where,  by  each  turning  out  in 
part,  each  could  safely  pass."  Hull  v. 
Richmond  (1846)  2  Woodb.  &  M.  337, 
Ted.  Cas.  No.  G,8G1. 

In  Perry  Twp.  v.  Johns  (1876)  79  Pa. 
412,  the  court  reversed  a  judgment  in 
favor  of  the  plaintiff,  whose  horses  fell 
into  a  creek  while  he  was  attempting  to 
pass  another  wagon  on  a  part  of  the 
road  which  was  not  wide  enough,  there 
being  a  high  bank  on  one  side,  a  creek 
on  the  other,  and  places  wide  enough 
to  pass  at  certain  intervals.  It  was  held 
to  be  error  to  refuse  to  instruct  the 
jury  that  there  was  no  negligence  if  the 
road  could  not  have  been  widened  with- 
out great  labor,  or  without  great  labor 
made  secure  by  a  wall.  The  court  said: 
"To  apply  the  liability  of  a  township 
from  nonrepair  to  a  case  of  original  con- 
struction cannot  be  thought  of." 

The  court  declined  to  disturb  a  ver- 
dict for  the  defendant  where,  on  a  dark 
.and  foggy  night,  the  plaintiff's  carriage 
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passed  a  team  in  the  road,  which  was 
at  that  place  19  feet  wide  in  its  traveled 
portion,  and  was  driven  off  the  traveled 
part  of  the  way,  and,  after  proceeding 
some  64  feet  further,  was  overturned  in- 
to the  ditch.  Morse  v.  Belfast  (1885)  77 
Me.  44. 

On  the  other  hand,  in  Mackey  v.  Locke 
(1889)  5  Silv.  Sup.  Ct.  394,  8  N.  Y.  Supp. 
•210,  the  court  affirmed  a  judgment  for 
the  plaintiff,  who  had,  upon  seeing  a 
wagon  approaching  on  a  hillside  where 
the  road  was  too  narrow  for  teams  to 
pass  and  in  bad  condition,  turned  his 
horses  to  the  right,  and  waited  to  let 
the  wagon  pass,  and  after  it  had  done 
so,  and  while  he  was  attempting  to 
drive  back  to  the  traveled  portion  of 
the  highway,  a  serious  jolt  had  occurred 
and  he  was  thrown  upon  the  whipple- 
trees  and  injured. 

Where  a  roadway  16  feet  and  6  inches 
wide  abruptly  narrowed  to  about  12 
feet  8  inches  on  account  of  trees,  and 
just  beyond  the  trees  there  was  a  con- 
siderable drop  of  the  land  beside  the 
road,  it  was  held  that  it  was  error  to 
take  from  the  jury  the  question  whether 
it  ought  to  have  been  anticipated  that 
when  vehicles  passed  each  other  at  this 
l)oint  one  of  them  was  liable  to  run  over 
the  bank  unless  some  guard  or  barrier 
was  erected.  Nicholson  v.  Stillwater 
(1913)  208  N.  Y.  203,  101  N.  E.  858. 

Where  a  team  of  horses  frightened  by 
a  dog  ran  into  the  plaintiff's  wagon, 
going  in  the  same  direction,  the  driver 
of  the  horses  being  unable  to  pass  on 
account  of  a  ditch  by  the  highway,  it  was 
held  that  the  case  was  one  for  the  jury, 
the  alleged  negligence  of  the  township 
consisting  "in  the  fact  that  the  road- 
wjay  at  the  point  where  the  injury  oc- 
curred, being  on  a  long  hill  slope  and 
in  a  deep  cut,  was  made  and  permitted 
to  remain  in  an  unsafe  condition  in 
being  only  about  12  feet  wide,  and  be- 
tween ditches  which  were  from  3  to  4 
feet  in  width  and  from  IJ  to  2  J  feet  in 
depth."  Lincoln  Twp.  v.  Koenig  (1900) 
10  Kan.  App.  604,  63  Pac.  90. 

In  Kerr  v.  Kiskiminetas  Twp.  (1913) 
238  Pa.  59,  85  Atl.  1084,  the  court,  in 
affirming  a  judgment  for  the  plaintiff, 
said:  "From  the  evidence  the  jury  could 
have  found  that  at  the  point  of  the 
deelivitv  the  road  was  too  narrow  for 
two  vehicles  safely  to  pass  one  another, 
and  it  was  left  for  them  to  say  whether 
or  not  ordinarily  prudent  men  would 
have  erected  barriers  to  guard  such  a 
place,  and  whether  or  not  the  supervisors 
should  have  foreseen  that  one  of  the 
natural  consequences  of  the  absence  of 
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such  barriers  was  that,  upon  the  meet- 
ing of  two  vehicles  at  that  point,  a  horse 
might  become  restless  and  back  over  the 
declivity  (particularly  a  horse  obliged  to 
stop  while  approaching  its  home  and 
going  up  hill,  as  was  this  one)." 

In  a  case  where  the  plaintiff  recovered 
for  injuries  sustained  in  passing  a  team 
going  in  the  same  direction  where  the 
traveled  part  of  the  roadway  Avas  abouj; 
8  feet  wide,  it  was  held  that  there  was 
no  error  in  the  charge  of  the  court, 
**that  if  this  highway  at  this  place  was 
insufficient  in  respect  to  the  width  of  the 
traveled  track,  and  the  bank  between 
the  traveled  track  and  the  smooth  place 
above  the  bank,  and  the  situation  of  the 
road  there  was  such  as  to  lead  the  plain- 
tiff to  think  that  it  was  a  safe  place  to 
I)ass,  and  he  exercised  common  care  and 
prudence  in  undertaking  to  pass  the  two- 
horse  team  there,  and  in  driving  past  it, 
and  in  turning  to  avoid  the  wagon  that 
was  standing  in  the  open  space,  and  in 
turning  into  the  road  as  he  did,  and  was 
overturned  and  injured  by  means  of  the 
insufficiency  of  the  highway,  without  any 
want  of  ordinary  care  on  his  part,  he 
was  entitled  to  recover."  Mochler  v. 
Shaftsl)ury  (1874)  46  Vt.  580,  14  Am. 
Rep.  634. 

In  Stedman  v.  Osceola  (1911)  147 
App.  Div.  220,  132  N.  Y.  Supp.  28,  the 
plaintiff  was  leading  her  horse  along  a 
road  in  process  of  repair,  and  piles  of 
stone  taken  from  it  were  along  the  sides 
of  the  road,  but  they  did  not  reduce  the 
traveled  width,  which  was  from  lOi  to 
12  feet  wide.  A  wagon  i)assing  the 
plaintiff's  horse  caused  him  to  jump,  and 
she  was  thrown  to  the  ground  and 
dragged  over  one  of  the  stone  piles.  The 
trial  court  permitted  the  jury  to  base 
its  verdict  upon  either  the  "narrowness" 
of  the  highway  or  the  existence  of  the 
stone  pile,  but  he  stated,  in  overruling  a 
motion  for  a  new  trial,  that,  were  the 
only  criticism  of  the  road  its  width,  he 
would  be  compelled  to  hold  that,  in  view 
of  the  little  travel  upon  the  highway  and 
the  sparsely  settled  condition  of  the  ad- 
jacent country,  the  road  was  a  reason- 
ably proper  one.  The  appellate  division, 
in  reversing  the  judgment  for  the  plain- 
tiff, said:  "We  think  negligence  was  not 
imputable  to  the  town  superintendent  be- 
cause of  the  width  of  the  road.  The 
travel  was  not  extensive  and  there  was 
nothing  to  obstruct  the  view  of  approach- 
ing teams,  and,  with  the  exercise  of  rea- 
sonable caution,  they  could  pass  each 
other  without  difficulty.  Whether  of 
sufficient  width  for  two  teams  to  pass 
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readily  is  not,  however,  important,  for 
there  was  plenty  of  room  for  the  horse 
and  wagon  to  avoid  the  horse  which  the 
plaintiff  was  leading.  The  stone  pile  on 
which  the  plaintiff  claims  she  fell  wa? 
outside  the  track,  and  the  piles  were 
generally  on  the  outer  edge  of  the  road. 
There  is  no  claim  that  the  width  of  the- 
road  had  been  abridged  by  the  town 
superintendent,  and  there  is  no  proof  of 
any  other  collision  or  accident  iue  to 
the  narrowness  of  the  road." 

In  Harris  v.  Great  Barrington  (1897) 
169  Mass.  271,  47  N.  E.  881,  3  Am.  Neg. 
Rep.  663,  the  plaintiff  turned  to  the 
right  side  of  the  traveled  part  of  the 
highway  to  let  a  following  team  pass, 
and  while  driving  on  that  side  his  horse 
suddenly  went  off  into  the  ditch.  At  the 
place  of  the  accident  the  road  as  con- 
structed was  about  18  feet  wide  from 
shoulder  to  shoulder,  and  deep  ditches 
descended  to  the  side  with  an  angle  of 
about  45  degrees,  the  depth  of  the  ditch 
on  the  side  where  the  accident  occurred 
being  about  31  feet  from  the  highest 
part  of  the  roadbed,  the  traveled  part 
of  the  roadbed  coming  to  within  a  few 
inches  of  the  shoulders  of  the  road  where 
the  ditches  began,  and  there  being  no 
railing.  The  plaintiff  claimed  that  the 
narrow  roadway  and  deep  ditch  with  a 
sharp  descent  near  the  traveled  w^ay, 
without  railing  or  guard,  constituted  a 
defect  which  due  care  on  the  part  of 
the  town  should  have  prevented,  and 
that  the  town  could  have  prevented  the 
same  by  making  the  slope  of  the  bank 
more  gradual,  or  by  a  railing,  the  width 
of  the  highway  between  fences  being  51) 
feet.  In  refusing  to  set  aside  a  verdict 
for  the  plaintiff,  the  court  said :  "We  are 
of  opinion  that  the  highway  was  not  de- 
fective by  reason  of  the  narrowness  of 
the  wrought  or  traveled  part  of  it,  which 
seems  to  have  been  wide  enough,  but  we 
think  that  the  plaintiffs  might  properly 
contend  that  the  space  between  th* 
traveled  part  of  the  road  and  the 
shoulder  where  the  slope  of  the  ditch  be- 
gan was  too  narrow,  the  space  being  at 
most  not  more  than  6  or  8  inches  wide; 
that  the  slope  was  too  steep,  being  at  an 
angle  of  about  45  degrees  with  the  road- 
bed, and  that  the  ditch  was  too  det-p, 
being  about  3  feet  deep.  We  cannot  say, 
as  matter  of  law,  that  these  facts  weiv 
not  evidence  for  the  jury  that  the  high- 
way was  defective  for  want  of  a  sufll- 
cient  railing.  Whether  a  highway  is 
reasonably  safe  and  convenient  for  trav- 
elers, or  is  defective,  is  ordinarily  a. 
question  of  fact  for  the  jury." 
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Other  aocidents. 

In  Littebrant  v.  Sidney  (1902)  77  App. 
Div.  545,  78  N.  Y.  Supp.  890,  the  court 
affirmed  a  judgment  for  the  plaintiff 
vhose  wagon,  in  the  month  of  March, 
slipped  down  an  embankment  where 
there  was  ice  in  the  road,  which  was 
about  7  feet  wide,  and  which  was  not 
used  in  winter,  and  not  frequently  in 
summer.  The  court  said  that  it  was 
probably  not  negligence  in  the  highway 
commissioner  to  -decline  to  blast  out  the 
rock  in  order  to  widen  the  road  as  he  was 
asked  to  do,  but  that  the  jury  had  a 
right  to  say  that  the  omission  to  put  a 
log  or  some  such  barrier  upon  the  edge 
of  the  embankment  was  a  failure  to 
exercise  the  proper  degree  of  care. 

In  Simons  v.  Casco  Twp.  (1895)  105 
Mich.  588,  63  N.  W.  600,  the  plaintiff's 
horse,  while  driven  along  an  embank- 
ment where  there  was  a  hole  or  wash- 
out on  one  side  of  the  road  near  a  cul- 
vert, shied  at  the  hole  and  went  off  the 
embankment  on  the  other  side.  It  was 
held  that  the  court  properly  permitted 
the  jury  to  take  into  consideration  the 
want  of  barriers  and  the  width  of  the 
roadway,  as  well  as  the  washout,  as 
the  proximate  cause  of  the  injury. 

\Vhere  the  horse  of  the  plaintiff  be- 
came frightened  by  a  log  at  the  side  of 
the  roadway  and  went  down  an  embank- 
ment crossing  a  swale,  it  was  held  that 
the  defendant  would  not  be  liable  if 
the  proximate  cause  of  the  injury  was 
the  presence  of  the  log  at  the  side  of  the 
roadway,  although  the  accident  would 
not  have  occurred  except  for  the  nar- 
rowness of  the  road.  Beall  v.  Athens 
Twp.  (1890)  81  Mich.  536,  45  N.  W.  1014. 

Where  the  off  rear  wheel  of  a  four- 
horse  wac^on  loaded  with  stone  was 
thrown  into  a  gutter  by  passing  over  a 
stone  upon  the  surface  of  the  roadway 
at  a  point  65  feet  from  a  culvert  where 
a  brook  crossed  the  highway,  it  was  held 
that  the  jur^^  might  find  that  a  rounded 
roadway  only  11  feet  wide  covered  at 
least  in  part  with  smooth  hard  ice,  and 
with  a  steep  slope  at  the  side  into  a  gut- 
ter encumbered  with  snow,  with  no  rail- 
ing by  the  side  of  the  roadway  or  upon 
the  culvert,  was  a  defective  way,  even  in 
a  sparsely  settled  locality  and  at  the  sea- 
son when  sleighing  had  just  ended  and 
travel  was  upon  wheels.  Carville  v. 
Westford  (1895)  163  Mass.  544,  40  N.  E, 
893. 

Where  the  traveled  part  of  the  high- 
way was  upon  an  embankment  crossing 
a  ravine  with  a  culvert,  and  as  the  road 
approached  the  culvert  from  the  west  it 
was  narrow  and  cone-shaped,  and  built 
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upon  a  curve,  a  sleigh  in  winter  ap- 
proaching the  culvert  slid  to  the  south 
clear  of  the  embankment,  causing  an  ac- 
cident. It  appeared  that  the  top  of  the 
embankment  was  not  wide  enough  to 
permit  two  teams  to  pass,  and  there  was 
some  evidence  that  outside  the  point  at 
which  wheels  of  a  wagon  would  run  on 
either  side  there  was  less  than  2  feet 
of  space  upon  the  top  of  the  embank- 
ment. It  was  held  that  it  Avas  a  ques- 
tion for  the  jury  whether  the  roadway 
in  question  as  constructed  and  existing 
was  reasonablv  safe  for  public  travel. 
Stanton  v.  Webster  Twp.  (1912)  170 
Mich.  428, 136  N.  W.  421. 

Where  the  graded  part  of  a  country 
road  within  the  cor])orate  limits  of  a 
village  was  about  18  feet  wide,  and 
there  was  a  grass  plot  between  it  and 
the  ditch  from  6  to  7  feet  wide,  and  the 
plaintiff  on  a  dark  night  drove  into  the 
tiitch,  it  was  held  that  it  was  error  to 
refuse  to  charge  the  jury  that,  if  they 
found  that  the  village  graded  and  made 
safe  for  travel  a  roadway  for  carriages 
of  suitable  width  and  so  defined  that 
there  should  be  no  risk  or  danger  of 
mistaking  it,  then  the  defendant  was 
not  liable  for  the  plaintiff's  injury.  King 
V.  Ft.  Ann  (1905)  180  N.  Y.  496,  73  N. 
E.  481. 

In  W^oods  V.  Groton  (1873)  111  Mass. 
357,  the  plaintiff's  horse  shied,  carrying 
the  wagon  over  the  embankment  of  a 
road  20  feet  wide  in  its  improved  part, 
where,  owing  to  a  depression  in  the  cen- 
ter of  the  road  by  reason  of  rain,  the 
rut  of  the  traveled  part  was  within  14 
inches  of  the  edge  of  the  embankment. 
The  award  was  that,  by  reason  of  the 
shying  of  the  horse  and  of  said  defects 
in  the  highway  and  want  of  railing,  the 
accident  happened,  etc.,  and  judgment 
for  the  plaintiff  was  affirmed. 

Under  a  statute  requiring  townships 
to  keep  all  highways  in  reasonable  re- 
pair, so  that  they  shall  be  reasonably 
safe  and  convenient  for  public  travel, 
it  is  error  to  instruct  the  jury  that  it  is 
the  duty  of  a  township  in  a  given  case 
to  make  a  particular  embankment  or 
place  "of  a  safe  width  and  level,"  where, 
upon  the  evidence,  this  is  practically 
equivalent  to  instructing  them  that  the 
defendant  had  been  negligent  in  respect 
to  the  width  and  level.  Lamb  v.  Clam 
Lake  Twp.  (1913)  175  Mich.  77,  140  N. 
W.  1009. 

The  following  cases,  while  relating 
particularly  to  guards  and  barriers,  may 
be  here  referred  to : 

In  Curry  v.  Luzerne  (1904)  24  Pa. 
Su])er.  Ct.  514,  the  court  said  that,  "if 
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the  plaintiff's  injuries  .  .  .  were  the 
result  of  a  narrow,  crooked  hio:liway 
alon?  an  embankment,  which  should 
have  been  protected  by  a  guard  rail,  and 
no  guard  rail  was  provided,  then  the 
want  of  it  was  the  proximate  cause  of 
the  plaintiff's  damage." 

In  a  case  where  it  was  claimed  that 
there  should  have  been  barriers  by  the 
side  of  the  road,  the  court  said:  "We 
think  it  can  be  said  as  a  matter  of  law 
that  where  the  wrought  portion  of  the 
highway  is  14  feet  wide,  and  where  one 
can  drive  with  reasonable  safety  for  30 
feet  at  right  angles  therefrom  before 
reaching  a  place  of  danger,  the  highway 
is  reasonably  safe  and  fit  for  public 
travel  without  the  protection  of  bar- 
riers." Irwin  V.  Byron  Twp.  (1914)  183 
Mich.  345,  149  N.  W.  980. 

Where  curving  embankments  bring- 
ing highways  up  to  the  level  of  a  rail- 
road for  crossing  were  without  guard 
and  11  to  12  feet  wide,  the  court  con- 
sidered the  jury  justified  in  finding  that 
the  approaches  to  the  railroad  crossing 
were  unsafe  and  dangerous;  but  it  seems 
that  it  was  the  failure  to  erect  barriers 
•which  was  considered  negligent.  Bryant 
^,  Randolph  (1892)  133  N.  Y.  70,  30  N. 
E.  667. 

In  Malloy  v.  Walker  Twp.  (1889)  77 
Mich.  448,  6  L.R.A.  695,  43  N.  W.  1012, 
it  was  held  that,  if  a  roadway  was  built 
at  such  a  height  between  hills,  and  was 
so  narrow,  that  it  required  barriers  to 
make  it  reasonably  safe,  it  became  the 
duty  of  the  township  to  erect  them. 

In  Kammerdiener  v.  Rayburn  Twp. 
(1912)  233  Pa.  328,  82  Atl.  464,  the 
court,  in  affirming  a  judgment  for  the 
plaintiff,  said:  "In  this  case  there  was 
on  one  side  of  a  road  that  was  so  nar- 
row as  to  afford  little  opportunity  to 
guard  against  a  sudden  movement  of  a 
horse,  a  steep  declivity  extending  to  the 
edge  of  the  river,  and  on  the  other  an 
embankment  on  w^hich,  because  of  the 
curve,  approaching  trains  w^ould  appear 
to  be  running  directly  into  the  road.  The 
court  could  not  have  said  that  the  dan- 
ger was  not  to  have  been  foreseen  and 
guarded  against,  nor  that  the  absence 
of  a  guard  rail  was  not  the  proximate 
cause." 

In  Kuhn  v.  Walker  Twp.  (1893)  97 
Mich.  306,  56  N.  W.  556,  the  court  ob- 
served, where  the  way  was  40  feet  wide, 
that  the  duty  of  a  township  to  erect  a 
railing  must  depend  somewhat  upon  the 
width  of  the  way  provided  for  travel. 

In  Sharp  v.  Evergreen  Twp.  (1887) 
67  Mich.  443,  35  N.  W.  67,  where  the 
road  had  been  raised  to  the  height  of 
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15  feat  and  was  about  14  feet  wide,  un- 
protected by  railings  oji  either  side,  and 
a  horse  shied  and  went  off  the  embank- 
ment carrying  the  carriage  and  the  plain- 
tiff, the  case  seems  to  have  depended  on 
the  question  of  the  necessity  of  railings. 

Misoellaneons. 

In  Perry  Twp.  v.  John  (1875)  79  Pa. 
412,  supra,  the  court  said:  "To  apply 
the  liabilitj'  of  a  township  from  nonre- 
pair to  a  case  of  original  construction 
cannot  be  thought  of." 

In  Smith  v.  Wakefield  (1870)  105 
Mass.  473,  where  it  was  held  that  the 
town  was  not  liable  for  injuries  due  to 
the  narrowness  of  the  road,  the  statute 
providing  that  highways  shall  be  kept 
in  repair  at  the  expense  of  the  town 
in  which  they  are  situated  was  con- 
strued to  mean  that  it  was  the  highway, 
as  located  and  laid  out  by  the  county, 
that  the  town  was  obliged  to  keep  in 
repair.  The  court  considered  that  the 
town  had  no  right  to  go  outside  the  limits 
defined  by  the  location  in  order  to  make 
the  highway  more  safe  or  adequate  for 
travel,  and  that  the  proper  remedy  was 
by  an  application  to  the  county  conmiis- 
sioners  to  widen  its  streets.  In  this  case 
the  plaintiff  claimed  that  the  highw^ay 
after  it  had  passed  under  a  railroad  was 
narrow  and  crooked,  so  that  it  naturally 
crowded  the  travel  towards  the  wall  on 
the  side  away  from  the  railroad,  and 
that  the  injury  to  the  plaintiff  was 
caused  by  his  team,  when  frightened, 
sheering  off  from  the  railroad  towards 
the  wall,  crowding  him  against  it,  throw- 
ing him  down,  and  running  over  him; 
and  that  the  defect  was  a  sudden  curve 
in  the  road  as  it  emerged  from  under 
the  railroad  bridge,  forcing  the  travel 
inconveniently  near  the  wall. 

The  court  declined  to  disturb  the  ver- 
dict of  a  jury  for  the  plaintiff  in  a  case 
where  a  large  number  of  rocks  and 
boulders  extended  into  the  road,  and 
for  a  short  distance  narrowed  it  to  an 
available  width  of  about  9  feet,  and  the 
plaintiff,  while  walking  at  night  on  the 
road,  was  precipitated  over  the  boulders. 
The  court  stated  that  the  defect  could 
easily  have  been  remedied;  that  the  road 
could  have  been  widened  at  that  spot  to 
its  usual  width;  and  that  it  seemed  that 
the  road  at  that  spot  was  really  a  pub- 
lic nuisance.  Wheeler  v.  Westport 
(1872)  30  Wis.  392. 

In  Robinson  v.  Dereham  (1915)  —  Ont. 

— ,  23  D.  L.  R.  321,  in  holding  that  a 

township    was    liable    to    the    owner   of 

goods  on  a  wagon  upset  on  the  highway, 

I  the  court  said :  "I  find  that  the  road  at 
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the  place  of  the  accident  was  too  narrow. 
It  was  not  only  too  narrow,  but  it  nar- 
rowed in  at  one  place  and  widened  out 
at  another,  which  made  it  more  danger- 
ous than  it  otherwise  would  have  been. 
Secondly,  I  find  that  it  should  have  been 
protected  by  a  guard  rail.  The  road  was 
not  in  a  state  reasonably  safe  and  fit 
for  ordinary  travel."  The  condition  of 
the  road  is  not  reported  in  detail. 

AVhere  the  plaintiff  was  injured  by 
reason  of  a  loose  plank  in  a  pine  plank 
sidewalk  4  feet  wide,  it  was  held  that 
the  court  committed  no  error  in  permit- 
ting the  plaintiff  to  introduce  municipal 
ordinances  of  the  defendant  providing 
that  within  the  corporate  fire  limits  the 
owners  of  various  lots  should  construct 
and  maintain  in  repair  paved  sidewalks 
in  front  of  their  respective  lots  of  the 
width  of  10  feet  composed  of  granitoid, 
brick  of  the  quality  designated,  paving 
tile,  or  stone;  and  that  there  was  no 
error  in  the  instruction  of  the  trial 
court  that  the  ordinances  are  "intro- 
duced only  for  the  purpose  of  tending 
to  show  admissions  on  the  part  of  said 
city  of  the  kind  of  sidewalks  which 
ought  to  be  constructed  in  said  district 
at  the  place  of  the  accident,  but  the  city 
was  not  bound  to  construct  sidewalks 
according  to  said  ordinances;   and   the 


jury  are  instructed  that  no  negligence 
can  be  imputed  to  or  charged  against 
said  city  merely  from  the  fact  that  it 
may  appear  from  the  evidence  that  said 
sidewalk  at  the  place  of  the  accident  was 
not  of  the  kind,  or  was  not  constructed 
according  to  such  ordinances;  but  the 
fact,  if  it  be  the  fact,  that  said  sidewalk 
was  not  construed  according  to  said  or- 
dinances, may  be  considered  in  connec- 
tion with  sril  the  other  evidence  in  the 
case  in  determining  whether,  in  fact,  the 
defendant  was  negligent."  The  appellate 
court  said ;  "The  fact  that  after  the  pas- 
sage of  this  ordinance  the  council  per- 
mitted a  walk  greatly  inferior  in  dimen- 
sions, construction,  and  material  to  be 
constructed,  remain  on  the  street  and  to 
be  used,  in  our  opinion,  is  some  evidence 
that  the  walk  on  which  i^laintiff  was 
injured  was  deemed  by  the  city  council 
to  be  such  a  walk  as  was  not  safe  and 
adequate  for  the  travel  over  that  par- 
ticular street.  If  so,  then  it  was  negli- 
gence to  permit  the  walk  to  be  thus  con- 
structed or  to  so  remain  after  its  con- 
struction, and  we  find  no  fault  in  the 
instructions  given  by  the  court  to  the 
effect  that  this  fact  was  some  evidence 
of  negligence  on  the  part  of  the  city." 
Reed  v.  Mexico  (1903)  101  Mo.  App. 
155,  76  S.  W.  53.  B.  B.  B. 


WISCONSIN  SUPREME  COURT. 

HANNAH  WHITE,  Respt., 

V. 

BROTHERHOOD     LOCOMOTIVE     FIRE- 
MEN    AND    ENGINEMEN,    Appt. 

(—  vVis.  — ,  167  N.  W.  457.) 

Insurance  ^  recovery  of  premiums  paid 
after  death. 

1.  Assessments  paid  by  the  beneficiary 
upon  a  mutual  benefit  certificate  after  the 
disappearance  of  the  holder,  to  keep  the  cer- 
tificate alive,  may  be  recovered  from  the 
date  of  the  holder's  death  in  case  he  is 
proved  to  have  died. 

Fw  other  cases y  see  Insurance,  111,  h,  in 
Dig.  1-52  N.  /Sf. 

Limitation  of  action  ^  recovery  of  as* 
.scssinents  paid  on  l>encflt  certificate. 

2.  The  Statute  oi  Limitations  does  not  be- 
gin to  run  against  a  claim  to  recover  as- 
sessments paid  after  the  disappearance  of 
the  holder  of  a  mutual  benefit  certificate, 
to  keep  the  certificate  alive,  while  the  par- 
ties recognize  the  contract  as  an  existing 


Note.  —  As  to  recovery  back  of  premiums 
or  assessments  paid  after  insured's  death  or 
disappearance,  see  annotation  following  this 
case,  post,  1388, 


one,  even  though  the  time  for  presuming 
death  has  elapsed. 

For  other  cases,  see  Limitation  of  Actions, 
11.  6,  in  Dig.  1-52  X.  8. 

Interest  —  payment  of  mutual  benefit 

assessments. 

3.  Interest  should  not  be  allowed  on  pay- 
ments of  assessments  after  the  death  of  the 
holder  of  a  mutual  benefit  certificate,  to 
keep  the  certificate  alive,  while  the  contract 
is  recognized  by  the  parties  as  a  continuing 
one. 
For  other  cases,  see  Interest,  I,  a,  in  Dig* 

1-52  N.  8. 

(April  30,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Sauk  Countv  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  assessments  paid  on  a  benefit  cer- 
tificate issued  by  the  defendant  organization 
to  plaintiff's  deceased  brother.  Modified 
and  affirmed. 

Statement  by  Siebecker,  J.t 

This  is  an  action  to  recover  assessments 
paid  on  a  benefit  certificate  in  the  appellant 
organization  issued  to  one  T.  J.  White., 
which  were  paid  by  the  plaintiff  and  her 
sister,  Margaret  Nichols,  since  tlio  death  of 
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T.  J.  White  and  since  the  death  of  the 
beneficiary,  his  mother^  Ellen  White.  An 
action  to  recover  on  this  benefit  certificate 
has  been  before  this  court  and  is  reported 
in  165  Wis.  418,  162  N.  W.  441.  In  that 
action  recovery  of  the  amount  of  the  policy 
and  of  the  premiums  paid  by  the  beneficiary 
after  the  disappearance  of  the  insured,  T. 
J.  White,  to  the  time  of  her  own  death,  was 
adjudged.  The  trial  court  found, that  T. 
J.  White  died  in  July,  1901.    , 

The  complaipt  in  this  action  alleges,  as 
was  alleged  in  the  former  complaint,  the 
disappearance  and  death  of  White,  and  asks 
for  a  judgment  for  recovery  of  the  assess- 
ments made  by  the  lodge  and  paid  by  re- 
spondent and  her  sister,  Margaret  Nichols, 
on  this  certificate  from  the  death  of  their 
mother,  the  beneficiary,  up  to  the  time  of 
the  commencement  of  this  action  in  Decem- 
ber, 1915.  Respondent  alleges  that  she  and 
her  sister  were  induced  to  keep  paying  the 
assessments  upon  the  representations  made 
to  them  by  local  officers  of  the  lodge  that 
the  policy  would  be  kept  in  force  upon  pay- 
ment of  the  assessments  and  dues,  until  they 
received  know^ledge  whether  or  not  T.  J. 
White  was  dead.  The  association  alleges 
that  any  and  all  premiums  which  were  paid 
by  the  plaintiff  and  her  assigns  were  paid 
voluntarily  for  the  purpose  of  keeping  in 
force  the  certificate  so  that,  when  the  death 
of  the  insured  was  in  fact  proven,  the 
amount  of  the  certificate  might  be  received 
by  the  beneficiary  or  her  heirs;  that  the  pre- 
miums were  paid  in  the  usual  and  regular 
manner;  that  the  plaintiff  and  her  sister 
were  fully  informed  of  the  conditions  and 
circumstances  surrounding  the  disappear- 
ance of  T.  J.  White;  and  that,  fully  cog- 
nizant of  these  facts,  they  continued  to  pay 
these  premiums  for  the  purpose  of  keeping 
valid  the  certificate  so  that  a  recovery  of 
the  amount  could  be  had  by  them.  Defend- 
ant alleges  that  plaintifTs  right  to  recover 
.herein  is  barred  by  §  4222  of  the  Revised 
■Statutes  of  the  state  of  Wisconsin;  that 
since  the  time  of  commencement  of  this 
action,  and  since  the  joining  of  issue  upon 
the  original  answer,  the  judgment  of  the 
circuit  court  referred  to  in  these  pleadings 
was  affirmed  by  the  supreme  court;  that 
all  costs  have  been  fully  paid;  that  the 
amounts  thus  paid  include  any  and  all  dues 
and  assessments  which  were  paid  on  the 
policy  up  to  the  time  of  the  death  of  the 
beneficiary,  Ellen  White,  and  by  reason 
thereof  this  plaintiff  has  no  cause  of  action ; 
and  that  the  cause  of  action  was  not  insti- 
tuted within  the  time  required  by  the  con- 
stitution and  by-laws  of  the  association,  nor 
by  the  certificates  of  insurance  set  forth 
and  referred  to  in  plaintiff's  complaint  bear- 
ing date  of  February  18,  1901,  and  January 


1,  1907.  Upon  service  of  the  complaint 
there  was  a  demurrer  to  plaintiff's  capacity 
to  sue,  and  as  to  its  sufficiency  overruled 
by  the  court  and  exception  taken.  There 
was  likewise  a  demurrer  ore  tenus  before  the 
introduction  of  any  testimony,  which  was 
overruled  and  exception  duly  taken.  The 
court  ordered  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $301.97  damages, 
together  with  the  sum  of  $38.52  costs. 
This  is  an  appeal  from  such  judgment. 

Messrs.  Bentley,  Kelley,  &  Hill,  for  ap- 
pellant : 

The  court  erred  in  establishing  plain- 
tiff's right  to  recover  and  granting  judgment 
therefor. 

2  Cooley,  Briefs  on  Ins.  p.  1048;  Sullivan 
V.  Metropolitan  L.  Ins.  Co.  174  Masa.  467, 
75  Am.  St.  Rep.  365,  54  N.  E.  879;  How- 
ard V.  Mutual  Reserve  Fund  Life  Asso.  125 
N,  C.  49,  46  L.R.A.  863,  34  S.  E.  199; 
Spengler  v.  Spengler,  65  N.  J.  Eq.  176,  55 
Atl.  285;  Metropolitan  L.  Ins.  Co.  v. 
Bowser,  20  Ind.  App.  557,  50  N.  E.  86. 

Where  one  person  obtains  insurance  upon 
the  life  of  another  and  pays  the  premiums 
thereon,  the  risk  assumed  by  the  company 
is  a  sufficient  consideration  for  the  payment 
of  premiums,  and  the  party  paying  the 
premiums  cannot  recover  from  the  company 
the  amount  thus  paid. 

Lewis  V.  Phoenix  Mut.  L.  Ins.  Co.  39  Conn. 
100;  Hall  V.  Prudential  Ins.  Co.  72  Misc. 
525,  130  N.  Y.  Supp.  355;  Leftwich  v. 
Wells,  101  Va.  255,  99  Am.  St.  Rep.  865,  43 
S.  E.  364;  McLaughlin  v.  Supreme  Council, 
C.  K.  A.  184  Mass.  298,  68  N.  E.  344;  Mc- 
Elwain  Metropolitan  L.  Ins.  Co.  50  App. 
Div.  63,  63  N.  Y.  Supp.  293;  25  Cyc.  759; 
Mailhoit  v.  Metropolitan  L.  Ins.  Co.  87  Me. 
374,  47  Am.  St.  Rep.  336,  32  Atl.  980: 
Jory  V.  Supreme  Council,  A.  L.  H.  105  Cal. 
20,  26  L.R.A.  733,  45  Am.  St.  Rep.  17,  38 
Pac.  524;  Continental  L.  Ins.  Co.  v.  Houser, 
89  Ind.  258. 

Payments  voluntarily  made  under  mis- 
take of  fact  or  ignorance  of  law  are  not 
recoverable. 

Arnold  v.  Georgia  R.  A  Bkg.  Co.  50  Ga. 
304;  Bancroft  v.  Abbott,  3  Allen,  624; 
Wheeler  v.  Hatheway,  58  Mich.  77,  24  N.  W. 
780;  Continental  L.  Ins.  Co.  v.  Houser,  111 
Ind.  266,  12  N.  E.  479 ;  Standley  v.  North- 
western Mut.  L.  Ins.  Co.  95  Ind.  254;  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  831. 

The  court  erred  in  allowing  $92.52  in- 
terest. 

Watkins  v.  Wassell,  20  Ark.  410;  Ash- 
hurst  V.  Potter,  29  N.  J.  Eq.  632;  22  Cyc. 
1606;  Shipman  v.  State,  44  Wis.  458; 
Hul)enthal  v.  Kennedy,  76  Iowa,  707,  39 
X.  W.  694;  Hall  v.  Farmers'  &  Citizen's 
Sav.   Bank,   65   Iowa,   612,   8   N.   W.   44S; 
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Remington  v.  Eastern  R.  Co.  109  Wis.  154, 
84  N.  W.  898,  85  N.  W.  321;  Marsh  v. 
^Fraser,  37  Wis.  149;  Buttner  v.  Smith,  4 
Cal.  Unrep.  627,  36  Pac.  652;  Ehrlich  v. 
Brucker,  121  Wis.  495,  99  N.  W.  213. 

Messrs.  Grotophorst,  Thomas,  Rieser, 
&  Qnale,  for  respondent: 

Where  a  policy  is  not  effective  during  the 
period  for  which  assessments  are  paid,  the 
action  to  recover  such  assessments  is  not 
based  on  tlie  policy,  but  is  an  independent 
action    in   assumpsit. 

Metropolitan  L.  Ins.  Co.  v.  Bowser,  20 
Ind.  App.  557,  60  N.  E.  86;  Waller  v. 
Northern  Assur.  Co.  64  Iowa,  101,  19  N. 
W.  865. 

Plaintiff's  claim  is  in  no  wise  affected 
by  any  conditions  contained  in  the  certifi- 
cate or  policy.  This  action  is  not  based 
upon  the  policy,  but  is  an  independent 
action  to  recover  the  money  paid  by  way 
of  assessments  by  plaintiff  and  her  as- 
signors. 

Waller  v.  Northern  Assur.  Co.  supra. 

Plaintiff's  cause  of  action  is  not  barred 
by  the  Six-year  Statute  of  Limitations. 

White  V.  Brotherhood  of  Locomotive  Fire- 
men, 165  Wis.  418,  162  N.  W.  441. 

The  court  properly  allowed  interest  on 
the  several  assessments  from  the  date  when 
they  were  severally  paid. 

Abell  V.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va. 
400;  Waller  v.  Northern  Assur.  Co.  G4  Iowa. 
101,  19  N.  W.  865;  American  L.  Ins.  Co. 
V.  McAden,  —  Pa.  — ,  1  Atl.  256;  25  Cyc 
763;  State  v.  Guenther,  87  W^s.  673,  58  N. 
W.  1105;  Harrigan  v.  Gilchrist,  121  Wis. 
444,  99  N.  W.  909. 

Slebecker,  J.,  delivered  the  opinion  of 
the  court: 

This  action  for  recovering  the  amounts  of 
assessment  plaintiff  and  her  assignors  paid 
on  the  benefit  certificate  of  Thomas  J. 
White,  deceased,  is  not  based  on  the  con- 
tract of  insurance,  but  is  one  to  recover  the 
sums*  paid  to  the  defendant  under  the  mis- 
taken belief  that  White  was  living  when 
the  assessments  were  levied,  demanded,  and 
paid.  It  is  established  that  White  died 
in  1901,  and  that  the  right  to  levy  assess- 
ments against  him  as  member  of  the  broth- 
erhood ceased  at  that  time.  Under  these 
circumstances,  it  was  held,  in  White  v. 
Brotherhood  of  Locomotive  Firemen,  165 
Wis.  418,  162  N.  W.  441,  that  the  party 
paying  such  assessments  after  White's 
death  was  entitled  to  reimbursement.  We 
are  persuaded  that  this  decision  should  be 
adhered  to  as  a  proper  determination  of 
this  question.  It  follows  from  this  that  the 
plaintiff  is  entitled  to  maintain  this  action 
in  its  present  form,  and  that  the  estates  of 
Thomas  J.  White  and  Ellen  White,  the  bene- 


ficiary named  in  the  certificate,  are  not  in- 
terested in  this  claim.  It  was  found  and  de- 
termined in  the  White  Case,  and  the  trial 
court  in  this  case  reiterates  the  finding, 
that  the  officers  of  the  Brotherhood  had  as 
full  knowledge  of  the  facts  of  White's  dis- 
appearance as  had  the  plaintiff,  and  her 
mother,  who  paid  these  assessments.  The 
trial  court  determined  in  this  case,  as  was 
held  in  the  former  case  "that  the  officers  of 
the  lodge  advised  plaintiffs  to  continue  pay- 
ment of  the  dues  and  assessments  upon  the 
certificate,  which  was  done.  Both  parties 
considered  the  contract  valid  up  to  the  time 
action  was  commenced,  and  the  defendant 
therefore  should  not  be  permitted  to  re- 
pudiate it  under  the  established  facts  in  the 


» 


case. 

It  is  now  argued  that  the  right  to  re- 
cover on  the  contract  does  not  prevent  the 
Statutes  of  Limitation  from  running 
against  payments  of  assessments  from  the 
date  they  were  made.  The  logic  of  this  con- 
tention would  prevent  recovery  of  assess- 
ments or  premiums  paid  under  our  statutes 
on  any  life  insurance  contracts  when  the  in- 
sured disappears,  without  tidings  of  his 
whereabouts,  if  they  were  made  more  than 
six  vears  before  the  commencement  of  action 
and  after  the  death  of  the  insured.  A  period 
of  seven  years  after  last  tidings  is  required 
to  raise  a  legal  presumption  of  death  in  such 
cases.  It  is  readily  conceivable  that  the 
insured  may  actually  have  died  at  the  time 
of  his  disappearance,  but  that  the  fact  of 
death  did  not  become  known  for  more  than 
six  years  thereafter.  It  is  reasonably 
to  be  expected  that  the  insurer  and  the 
beneficiary  under  the  facts  and  circum- 
stances surrounding  the  disappearance  of 
an  insured  person  might  desire  to  keep  the 
policy  alive  beyond  the  seven-year  period 
upon  which  a  presumption  of  death  may  be 
claimed.  We  discover  no  valid  reasons  why 
the  insurance  contract  cannot,  by  agree- 
ment with  the  insurer,  be  continued  in  force 
as  a  subsisting  and  valid  one  beyond  the 
seven-year  period.  This  conclusion,  we 
think,  was  properly  adopted  and  sustained 
in  the  White  Case,  supra.  Since  the  con- 
tract of  insurance  can  be  so  treated  by  tlie 
parties,  no  cause  of  action  can  accrue  for 
recovery  of  premiums  and  assessments  paid 
thereon  after  death  of  the  person  insured 
until  the  contract  is  terminated  by  either 
party.  Applying  these  considerations  in 
the  instant  case,  it  follows  that  the  defend- 
ant and  the  plaintiff  and  her  sister  by  mu- 
tual arrangement  treated  the  certificate  as 
valid  up  to  the  time  the  plaintiff  declared 
it  due  and  demanded  payment  of  the  pro- 
ceeds thereof  and  repayment  of  the  assess- 
ments, and  defendant's  rejection  of  the 
demand  on  November  19,  1914;  and  that  no* 
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action  for  recovery  on  the  policy  and  of  the 
assessments  paid  after  the  death  of  Tliomas 
J.  White,  in  1901,  accrued  until  such  de- 
mand was  rejected  by  the  defendant.  Un- 
der these  circumstances,  plaintiff's  cause 
of  action  is  not  barred  by  the  Statutes  of 
Limitation. 

The  trial  court  allowed  interest  to  plain- 
tiff from  the  date  of  the  payment  of  the 
several  assessments  for  which  recovery  is 
awarded  in  this  action.     This  we  consid- 


er to  be  erroneous.  Interest  should  be  al- 
lowed on  the  sum  of  the  assessments  paid 
only  from  November  19,  1914.  The  amount 
of  interest  allowed  bv  the  court  is  $92.52. 
The  proper  amount  is  $36.32.  The  judgment 
should  be  modified,  therefore,  by  deducting 
the  sum  of  $56.20,  leaving  the  sum  Of  $245.- 
77  as  the  correct  amount  of  recovery.  As 
so  modified,  the  judgment  stands  afBrmed. 
It  is  so  ordered,  the  appellant  to  recover 
costs  in  this  court. 


Annotatioii — ^Recovery   back   of   premiums    or    assessments    paid    after 

insured's  death  or  disappearance. 


It  will  be  noticed  that  in  White  v. 
Brotherhood  Locomotive  Firemen, 
ante,  1185,  the  sisters  of  the  insured  were 
held  entitled  to  recover  from  the  insurer 
the  amount  of  the  assessments  paid  by 
them  after  the  death  of  the  insured,  it 
appearing  that  the  latter  disappeared 
and  that  the  oflScers  of  the  insurer,  who 
had  as  full  knowledge  of  the  facts  as 
the  plaintiffs,  advised  them  to  continue 
paying  the  assessments  in  order  to  keep 
the  insurance  in  force. 

The  court  in  reaching  this  conclusion 
adhered  to  its  decision  in  (1917)  165 
Wis.  418,  162  N.  W.  441,  where,  in  an 
action  b^^  the  administrators  of  the  bene- 
ficiary, who  was  the  mother  of  the  in- 
sured, a  recovery  of  the  premiums  paid 
by  the  beneficiary  between  the  dates  of 
the  death  of  the  insured  and  of  the  bene- 
ficiary was  allowed. 

In  Equitable  Life  Assur.  Soc.  v. 
Brame  (1916)  112  Miss.  859,  73  So.  812, 


which  is  apparently  the  only  other  case 
which  has  passed  upon  the  question,  the 
beneficiary  was  held  entitled  to  recover 
from  the  insurer  the  premiums  paid  by 
her  for  seven  years  after  the  insured's 
disappearance,  the  jury  having  found 
that  his  death  occurred  on  the  day  that 
he  disappeared.  There  was  no  discussion 
of  the  question  in  this  case,  but  the 
court  relied  upon  its  decision  in  New 
York  L.  Ins.  Co.  v.  Brame  (1916)  112 
Miss.  828,  L.R.A.1918B,  86,  73  So.  806, 
where  the  action  was  upon  the  policy 
on  which  the  premiums  in  question  had 
been  paid.  It  appears  that  this  policy 
provided,  in  case  of  death,  for  the  pay- 
ment, in  addition  to  the  face  of  the 
policy,  of  a  sum  equal  to  the  annual  pre- 
miums paid  on  the  policy,  and  a  recovery 
was  accordingly  allowed  in  that  case  for 
an  amount  equal  to  the  premiums  paid 
by  the  insured  before  his  disapoearance. 

J.T.  W. 
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S0UTH\VK8TERN  SIRETY  INSURANCE 
COMPANY,  riff,  in  Err., 

V. 

MRS.  ARDIE  KING,  Admrx.,  etc.,  of  J.  W. 
King,  Deceased,  et  al. 

(—  Okla.  — ,  172  Pac.  74.) 

Replevin  —  redelivery  and  appeal  bonds 

—  liability  of  sureties. 

Mrs.  K.  Bued  G.  L.  K.  and  W.  C.  K.  in 
replevin.  S.  W.  Co.  became  surety  for  the 
defendants  on  the  redelivery  bond.  Judg- 
ment was  rendered  for  Mrs.  K.,  and  G.  L. 
K.  and  W.  C.  K.  appealed  to  the  supreme 

Headnote  by  Rainey,  J. 


Note. —As  to  right  of  sureties  on  appeal 
or  supersecleas  bond  to  look  to  sureties  on 
a  prior  bond  of  the  same  principdl,  see  an- 
notation following  this  case,  post,  1102. 
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court  and  gave  a  supersedeas  bond  to  stay 
execution  of  the  judgment,  with  J.  E.  L. 
and  F.  E.  B.  as  sureties.  S.  W.  Co.  did  not 
procflre  or  consent  to  the  giving  of  the 
supersedeas  bond  and  stay  of  execution. 
The  judgment  was  modified  and  affirmed 
in  the  supreme  court.  Suit  was  then  com- 
menced by  Mrs.  K.  against  the  principals 
and  sureties  on  both  bonds.  Held,  (1)  That 
Mrs.  K.  was  entitled  to  a  joint  and  several 
judgment  against  the  principals  and  sure- 
ties on  each  bond.  (2)  As  between  the  8ui«- 
ties  on  the  respective  bonds,  the  sureties  on 
the  supersedeas  bond  were  primarily  liable, 
and  the  surety  on  the  redelivery  bond,  upon 
payment  of  the  judgment,  is  entitled  to  be 
subrogated  to  the  rights  of  the  judgment 
creditor  as  against  the  sureties  on  the  super- 
sedeas bond. 
For  other  cases,  see  Appeal  and  Error,  X.; 

Replevin.  //.  a;  Subrogation,  TI.  in  Dig, 

1-^2  N.  8. 
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I^RBOR  to  the  Dietrict  Court  for  Grady 
-i  County  to  review  a  judgment  in  favor 
of  plaintiff  in  consolidated  actions  brought 
to  recover  on  certain  bonds.  Reversed  in 
part. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  A.  Paul,  for  plaintiff  in  error: 

Where  there  is  a  judgment  or  decree 
against  the  principal  debtor  and  his  surety, 
and  a  third  party,  at  the  instance  of  the 
principal  and  for  his  sole  benefit,  and  with- 
out the  absent  of  the  surety,  becomes  sure- 
ty for  the  principal  in  an  obligation,  the 
effect  of  which  is  to  supersede  the  execu- 
tion of  the  judgment  or  decree,  and  thus 
prejudices  the  rights  of  the  first  surety, 
the  equity  ol  the  latter  is  superior. 

Hinckley  y.  Kreitz,  58  N.  Y.  683;  Wron- 
kow  y.  Oakley,  133  N.  Y.  505,  16  L.R.A. 
209,  28  Am.  St.  Rep.  661,  31  N.  £.  521; 
Lewis  v.  Armstrong,  80  Ga.  402,  7  S.  £. 
114;  Opp  v.  Ward,  125  Ind.  242,  21  Am. 
St.  Rep.  220,  22  N.  E.  074;  Kellar  v.  W'il- 
liams,  10  Bush,  216;  Culliford  v.  Walser, 
168  N.  Y.  65,  70  Am.  St.  Rep.  437,  52  N.  E. 
648;  Moore  v.  Lassiier,  16  Lea,  630;  7  Am. 
&  Eng.  Enc.  Law,  334,  note  2;  2  Cyc.  984, 
note  82;  Harnsberger  v.  Yancey,  33  Gratt. 
527;  Chrisman  v.  Jones,  34  Ark.  73;  Sut- 
ton V.  Williams,  77  Ga.  570,  1  S.  E.  175; 
Brandt,  Suretyship  &  Guaranty,  2d  ed.  395 ; 
Friberg  v.  Donovan,  23  III.  App.  58;  Day 
V.  McPhee,  41  Colo.  467,  93  Pac.  670, 

Messrs.  Riddle  &  HAmmerly,  for  de- 
fendant in  error  King: 

In  so  far  as  plaintiff  is  concerned  there  is 
no  question  for  review  by  the  court. 

Deering  v.  Myers,  29  Okla.  232,  116  Pac. 
793;  Edmondson  v.  Jones,  31  Okla.  449, 
122  Pac.  )52;  Garner  v.  Scott,  28  Okla. 
646,  115  Pac.  789;  Gill  v.  Haynes,  28  Okla. 
666,  116  Pac.  790;  Ahren-Ott  Mfg.  Co.  v. 
Condon,  23  Okla.  365,  100  Pac.  556;  Mc- 
Donald y.  Carpenter,  11  Okla.  115,  65  Pac. 
942;  Glaser  v.  Glaser,  13  Okla.  389,  74  Pac. 
944. 

The  parties  executing  the  redelivery  bond 
could  not  relieve  themselves  of  liability  that 
had  already  been  incurred  by  reason  of  the 
defendants  in  the  cause  securing  other  par- 
ties to  execute  a  new,  separate,  and  dis- 
tinct bond. 

Sutton  V.  Williams,  77  Ga.  570,  1  S.  E. 
176;  Rosenbaum  v.  Goodman,  78  Va.  121; 
Kantzler  v.  Albertson,  18  111.  App.  313; 
Swartz  ▼.  English,  4  Kan.  App.  509,  44 
Pac.  1004;  State  use  of  Meeker  v.  McGloth- 
lin.  61  Iowa,  312,  16  N.  W.  137. 

Messrs.  Bond,  Melton,  &  Melton,  for 
defendant  in  error  Baker: 

In  order  for  sureties  to  become  successive 
sureties,  they  must  be  bound  to  perform  the 
same  acts  and  assume  the  same  obligations. 

Rosenbaum   v.   Goodman,    78    Va.     121; 


Kantzler  v.  Albertson,  18  111.  App.  313; 
Swartz  V.  English,  4  Kan.  App.  509,  44 
Pac.  1004;  King  v.  King,  42  Okla.  405,  141 
Pac.  788;  Dillon  v.  Scoficid,  11  Neb.  419, 
0  N.  W.  554. 

Mr.  Charles  West  for  defendant  in  error 
Lucas. 

Rainey,  J.,  delivered  the  opinion  of  the 
court : 

Mrs.  Ardie  King,  as  administratrix  of 
the  estate  of  her  deceased  husband,  insti- 
tuted an  action  in  replevin  in  the  superior 
court  of  Grady  county,  Oklahoma,  against 
G.  L.  King  and  W.  C.  King,  to  recover  pos- 
session of  some  mules  which  had  been  mort- 
gaged to  her  deceased  husband,  as  security 
for  a  debt  evidenced  by  a  nore.  At  the  com- 
mencement of  the  action  a  writ  of  replevin 
was  issued  and  placed  in  the  hands  of  the 
sheriff,  who  levied  upoi^  some  of  the  mules 
described  in  the  petition.  ITicreupon  the 
defendants  G.  L.  King  and  W.  C.  King,  as 
principals,  and  the  Southwestern  Surety 
Insurance  Company,  as  surety,  executed  a 
redelivery  bond  in  the  sum  of  $1,250,  con- 
ditioned as  required  by  law.  The  trial  of 
this  case  resulted  in  a  judgment  for  Mrs. 
King,  as  administratrix  for  possession  of 
the  property  or  its  value  in  the  sura  of 
$1,475.  The  defendants  appealed  the  case 
to  the  supreme  court,  and,  for  the  purpose 
of  staying  execution,  filed  a  supersedeas 
bond  in  the  sum  of  $1,500,  with  J.  E.  Lucas 
and  F.  E.  Baker  as  sureties  thereon.  This 
court  modified  and  affirmed  the  judgment  of 
the  superior  court.  See  King  v.  King,  42 
Okla.  405,  141  Pac.  788. 

The  defendants  in  the  replevin  action 
having  failed  to  return  the  property  or  to 
pay  the  value  thereof,  as  fixed  by  the  court, 
Mrs.  King,  as  administratrix,  instituted 
two  separate  suits  in  tJic  district  court  of 
Grady  county,  Oklahoma,  against  the  de- 
fendants G.  L.  King  and  W.  C.  King  and 
their  surety,  the  Southwestern  Surety  In- 
surance Company,  and  J.  E.  Lucas  and  F. 
E.  Baker,  the  sureties  on  the  respective  re- 
delivery and  supersedeas  bonds.  By  agree- 
ment the  actions  were  consolidated  and 
tried  as  one  action.  At  the  conclusion  of 
the  evidence  the  plaintiff  moved  the  court 
for  judgment  against  the  defendants  and 
each  of  them  for  the  amount  sued  for,  and 
interest  and  costs.  At  the  same  time  the 
Southwestern  Surety  Insurance  Company 
filed  a  motion  praying  that,  in  the  event 
judgment  was  rendered  in  favor  of  the 
plaintiffs  and  against  the  defendants,  the 
court  should  also  render  judgment  in  its 
favor  against  the  defendants  J.  E.  Lucas 
and  F.  E.  Baker.  Counsel  for  the  defend- 
ants J.  E.  Lucas  and  F.  E.'  Baker  there- 
upon   prayed    the    court   for    judgment    in 
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their  favor  against  the  Southwestern  Sure- 
ty Insurance  Company  for  the  full  amount 
of  the  judgment  which  the  court  might 
award  against  them, .  except  the  costs  of 
the  appeal  in  the  supreme  court.  After 
taking  the  case  under  advisement  for  sev- 
eral weeks,  the  court  rendered  the  follow- 
ing judgment:  "It  is  therefore  by  the 
court  considered,  ordered,  and  adjudged 
that  plaintiff,  Ardie  King,  as  administra- 
trix of  the  estate  of ,  deceased,  have 

and  recover  judgment  against  the  defend- 
ants Southwestern  Surety  Insurance  Com- 
pany, J.  E.  Lucas,  and  F.  E.  Baker  and  each 
of  them  for  sum  of  eight  hundred  ninety- 
four  and  ^\qo  ($894.39)  dollars  with  10 
per  cent  interest  thereon  from  October  6, 
1911,  and  the  costs  of  this  action,  and  in 
addition  from  the  defendants  J.  E.  Lucas 
and  F.  E.  Baker  for  the  sum  of  the  costs 
of  tlie  appeal  to  the  supreme  court  in  the 
cause  No.  3453,  King,  etc.,  v.  King  et  al., 
to  which  defendant  Southwestern  Surety 
Insurance  Company  excepted  at  the  time, 
and  the  defendants  J.  E.  Lucas  and  F.  E. 
Baker  have  and  recover  judgment  against 
Southwestern  Surety  Insurance  Company 
for  the  sum  of  $894.39  with  interest  herein 
recovered  against  them  by  the  plaintiff 
above  and  defendant  Southwestern  Surety 
Insurance  Company  excepted  at  the  time. 
It  is  also  ordered  and  adjudged  that  upon 
tlie  satisfaction  and  payment  of  said  judg- 
ment by  the  defendant  Southwestern  Surety 
Insurance  Company,  as  herein  directed, 
then  said  judgment  herein  rendered  in 
favor  of  defendants  Lucas  and  Baker  shall 
be  satisfied  and  discharjfed  bv  the  clerk 
of  this  court." 

Complaining  of  the  judgment  in  favor  of 
the  plaintiff,  the  surety  company  contends 
that  there  is  not  anv  evidence  in  the  record 
showing  whether  the  conditions  of  the  re- 
delivery bond  were  complied  with  by  re- 
turning the  mules,  or  that  a  demand  w^as  ' 
made  for  their  return.  Assuming  tliat  it  j 
was  necessary  for  the  plaintiff  to  prove 
this  breach  of  the  redelivery  bond,  we  have 
examined  the  record  and  find  that  there  was 

ft 

ample  testimony  authorizing  the  court  to 
find  that  the  bond  was  breached  in  this 
particular,  and  that  plaintiff  had  made  the 
demand. 

The  second  proposition  argued  in  the 
brief  of  counsel  for  the  surety  company  is 
that,  since  Mrs.  King,  as  administratrix, 
instituted  the  first  action  against  the  sure- 
tics  on  the  supersedeas  bond  only,  she  could 
not  thereafter  bring  a  joint  action  against 
the  sureties  on  the  supersedeas  and  the 
surety  on  the  redelivery  bond.  Counsel 
have  evidently  misread  the  record  in  this 
respect,    for   the    llist    action   was    brought 


against  the  principals  and  eureties  on  both 

bonds. 

The  principal  question  involved  in  this 
appeal  is,  Are  the  equities  of  the  sureties 
on  the  supersedeas  bond  superior  to  the 
equities  of  the  surety  on  the  redelivery 
bond,  and  which  surety,  if  either,  is  sub- 
rogated to  the  rights  of  the  judgment 
creditor  against  the  other  surety  or  sure- 
ties? 

It  is  generally  held  that  successive  sure- 
ties on  judicial  bonds  are  liable  to  each 
other  in  the  inverse  order  in  which  they  be- 
came sureties.  1  Brandt,  Suretyship  & 
Guaranty,  2d  ed.  p.  395;  Stearns,  Surety- 
ship, §  271 ;  Pingrey,  Suretyship  &  Guar- 
anty, 2d  ed,  §  168,  p.  191.  In  such  cases 
the  right  of  sureties  to  substitution  or  sub- 
rogation is  based  upon  principles  of  equity, 
and  is  not  a  right  arising  out  of  any  con- 
tractual relation.  The  principles  under- 
lying the  vast  majority  of  the  reported  cases 
are  clearly  enunciated  in  the  early  Ohio 
case  of  Hartwcll  v.  Smith,  15  Ohio  St.  200. 
We  quote  from  the  language  of  Justice 
Scott,  who  delivered  the  opinion  of  the 
court : 

"There  are  two  distinct  and  firmly  es- 
tablished rights  of  sureties  which  are  in- 
volved in  the  consideration  of  this  case. 
First,  that  of  substitution,  or  subrogation, 
through  which  a  surety  paying  off  the  debt 
of  his  principal  is  entitled  to  stand  in  the 
place  of  the  creditor,  and  have  all  the 
rights  which  he  has,  for  the  purpose  of 
reimbursement.  A  statement  of  this  right 
was  made  in  clear  and  forcible  terms  by  the 
chancellor  (Lord  Brougham)  in  Hodgson 
V.  Shaw,  3  Myl.  &  K.  183,  40  Eng.  Reprint, 
70,  where  it  was  said :  *It  is  hardly  possible 
to  put  this  right  oi  substitution  too  high, 
and  the  right  results  more  from  equity 
than  from  contract  or  quasi  contract;  un- 
less in  so  far  as  the  known  equity  may  be 
supposed  to  be  imported  into  any  transac- 
tion, and  so  raise  a  contract  by  implica- 
tion.' 

•'The  doctrine  of  the  court  in  this  respect 
was  luminously  expounded  in  the  argument 
of  Sir  Samuel  Romilly,  in  Craythome  v. 
Swinburne,  14  Ves.  Jr.  160,  33  Eng.  Reprint, 
482,  21  Eng.  Rul.  Cas.  636,  and  Lord  El- 
don  in  giving  judgment  in  tliat  case  sanc- 
tioned the  exposition  by  bis  full  approval. 
*A  surety,'  to  use  the  language  of  Sir  S. 
Romilly's  reply,  *will  be  entitled  to  every 
remedy  which  the  creditor  has  against  the 
principal  debtor,  to  «'nforce  every  security 
and  all  means  of  payment;  to  stand  in  the 
place  of  the  creditor,  not  only  through  the 
medium  of  contract,  but  even  by  means  of 
securities  entered  into  without  the  knowl- 
edge of  the  surety;  having  a  right  to  have 
those  securities  transferred  to  him,  though 
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there  was  no  stipulation  for  that;  and  to 
avail  himself  of  all  those  securities  against 
the  debtor.'    .     .    . 

"In  regard  to  this  question  of  superiority 
of  equities,  which  is  liable  to  arise  in  the 
case  of  prior  and  subsequent  bonds  executed 
by  different  sureties  for  distinct  purposes, 
and  both  constituting  securities  in  the 
hands  of  the  creditor  for  the  same  debt,  it 
is  well  settled  that,  if  the  interposition  of 
the  second  surety  is  for  the  benefit  of  the 
principal  alone,  without  the  sanction  or 
assent  of  the  first  surety,  who  may  be  preju^ 
diced  thereby, — as  when  the  eflfect  of  the 
second  bond  is  to  prevent  the  enforcement 
of  present  payment  from  the  principal,  and 
thus  to  prolong  the  responsibility  of  the 
first  surety, — in  such  a  case  the  equity  of 
the  first  surety  is  superior,  and  he  is  en- 
titled to  be  subrogated  to  the  rights  of  the 
creditor  as  against  the  second.  Parsons  v. 
Briddook,  2  Vem.  608,  23  Eng.  Reprint, 
997;  Pott  V.  Nathans,  1  Watts  &  S.  155, 
37  Am.  Dec.  456;  Burns  v.  Huntingdon 
Bank,  1  Penr.  &  W.  395;  Brandenburg  v. 
Flynn,  12  B.  Mon.  397;  Dunlap  v.  Foster, 
7  Ala.  734. 

"And  this  doctrine  seems  to  be  entirely 
equitable,  for  it  is  but  reasonable  that  the 
benefit  intended  for  the  principal  alone, 
by  the  second  surety,  should  be  conferred, 
if  at  all,  at  his  own  risk,  and  not  at  the 
risk  or  to  the  prejudice  of  other  parties 
whose  wishes  were  not  consulted  in  the 
transaction. 

"But  the  rule  is  otherwise  where  the 
surety  in  the  second  bond  becomes  bound 
for  a  purpose  in  which  both  the  principal 
and  the  prior  surety  concur,  in  which  fhey 
both  have  an  interest,  and  where  the  assent 
of  the  prior  surety  is  expressly  given,  or  is 
clearly  to  be  inferred  from  the  circumstan- 
ces of  the  case.  In  such  a  case  the  last 
surety  has  a  right  to  look  for  his  in- 
demnity not  only  to  his  principal,  but  to 
such  fixed  securities  as  had  been  given  to 
the  creditor  when  his  engagement  was 
entered  into,  and  on  the  faith  of  which  he 
may  be  presumed  to  have  incurred  his 
obligation.  Howe  v.  Frazier,  2  Rob.  (La.) 
424,  and  authorities  cited  supra. 

"It  is  settled  law  that  if  a  creditor,  by 
valid  contract  with  his  principal  debtor, 
without  the  consent  of  the  surety,  extend 
the  time  of  payment,  by  thus  tying  up  his 
own  hands,  and  suspending  his .  right  of 
action  on  the  'original  contract  against  the 
principal,  he  discharges  the  surety.  But 
if  the  contract  for  extending  the  time  be 
made  with  the  assent  of  the  surety,  his 
liability  remains  unaffected.  Upon  a  prin- 
ciple quite  analogous  to  this,  do  the  con- 
flicting equities  of  prior  and  subsequent  | 
sureties,  in  cases  like  the  present  depend. 


If,  without  the  consent  of  the  first  surety, 
the  creditor  is  arrested  in  the  collection  of 
his  debt  from  the  principal,  by  the  inter- 
position of  a  second  surety,  the  former 
will  be  allowed,  for  his  indemnity,  to  be 
subrogated  to  the  rights  of  the  creditor 
against  the  latter.  But  this  equitable  right 
can  have  no  place  where  the  first  surety  as- 
sents to  the  second  contract  of  suretyship; 
and  especially  where  it  is  entered  into  at 
his  instance  or  for  his  benefit.  His  unquali- 
fied assent  and  concurrence  leave  his  prior 
liability  in  full  force  as  between  the  two 
sureties,  and  entitles  the  latter  to  the  full 
right  of  substitution  as  against  him." 

In  the  case  from  which  we  have  just 
quoted,  the  surety  on  the  first  bond  united 
with  the  judgment  debtor  in  executing  the 
undertaking  on  appeal^  in  order  to  stay 
execution,  and,  because  the  appeal  was 
taken  with  his  assent  and  by  his  active 
procurement,  it  was  held  that  he  was  not 
released  from  liability  on  the  first  bond. 

In  a  Kentucky  case,  Brandenburg  v. 
Flynn,  12  B.  Mon.  397,  the  rule  is  stated 
as  follows:  "We  know  of  no  case  in  which, 
on  the  ground  either  of  contribution  among 
cosureties  or  of  substitution  to  the  securi- 
ties of  the  creditor,  a  subsequent  surety 
coming  in  aid  of  the  debtor  alone,  without 
the  request  or  concurrence  of  the  original 
sureties,  and  in  the  regular  course  of  the 
remedy  for  coercing  the  debt  from  him 
alone,  or  for  the  purpose  of  obstructing  its 
collection  by  his  own  separate  proceeding 
and  for  his  own  benefit,  haa  obtained  in 
equity  either  partial  or  full  reimbursement 
from  the  prior  sureties.  On  the  contrary, 
the  doctrine  established  by  the  adjudged 
cases,  and  as  we  think  in  conformity 
with  the  true  principles  of  equity,  is 
that,  if  under  such  circumstances  the  prior 
surety  is  compelled  to  pay  the  debts, 
he  thereby  becomes  entitled  by  substitution 
to  the  rights  of  the  creditor  against  the  sub- 
sequent surety  to  the  wliole  extent  of  the 
payment  made  and  of  the  obligation  of  the 
subsequent  surety;  which  precludes  all  right 
on  the  part  of  the  subsequent  surety,  should 
the  debt  be  coerced  from  him,  to  claim 
reimbursement  from  the  prior  surety." 

The  following  authorities  support  plain- 
tiff in  error's  contention  that,  in  cases 
where  the  appeal  is  not  taken  with  the  con- 
sent of  the  prior  surety,  the  first  surety, 
upon  payment  of  the  obligation  of  his  bond, 
is  entitled  to  be  subrogated  to  the  rights 
of  the  creditor  as  against  the  sureties  on 
the  supersedeas  bond.  Brandenburg  v. 
Flynn,  supra;  Harnsberger  v.  Yancey,  33 
Gratt.  527;  Friberg  v.  Donovan,  23  111. 
App.  68;  Kellar  v.  Williams,  10  Bush,  216; 
Chrisman  v.  Jones,  34  Ark.  73;  Moore  v. 
Lassiter,  16  Lea,  630;  Hinckley  v.  Kreitz, 
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58  N.  Y.  683;  Culliford  v.  Walser,  158  N. 
Y.  65,  70  Am.  St.  Rep.  437,  52  N.  E.  648. 

On  the  other  hand,  where  the  appeal  is 
taken  at  the  instance  of,  or  by  the  procure- 
ment of,  the  surety  on  the  first  bond,  the 
contrary  rule  is  announced  and  followed. 
Ilartwell  v.  Smith,  supra;  Dillon  v.  Sco- 
field,  11  Neb.  419,  9  X.  W.  554. 

In  a  few  cases  it  has  been  held  that  the 
sureties  on  a  supersedeas  bond  are  entitled 
to  be  subrogated  to  the  rights  of  the 
creditor  as  against  the  sureties  on  a  dis- 
solving bond  in  attachment,  on  the  theory 
til  at  such  bonds  are  a  substitute  for  and 
stand  in  lieu  of  the  property  attached  and 
released  by  the  execution  of  the  bond.  Day 
V.  McPhee,  41  Colo.  467,  93  Pac.  671; 
Rosenbaum  v.  Goodman,  78  Va.  121. 

We  do  not  think  such  cases  liave  any  ap- 
plication to  the  instant  case,  for  the  reason 
that  a  redelivery  bond  in  replevin  in  this 
state  is  not,  in  the  strict  sense,  a  substi- 
tute for  the  property  released  in  pursuance 
thereof,  nor  has  the  suretv  on  the  rede- 
livery  bond  the  option  to  return  the  prop- 
erty or  its  value,  as  contended  by  counsel 
for  Mr.  Lucas. 

Section  4804,  Rev.  Laws  of  Oklahoma 
1910,  requires  that  the  conditions  of  the 
undertaking  shall  be  that  "the  defendant 
will  deliver  the  property  to  the  plaintiff,  if 
such  delivery  be  adjudged,  and  will  pay  all 
costs  and  damages  that  may  be  awarded 
against  him." 

Under  §  4807,  Rev.  Laws  of  Oklahoma 
1910,  the  judgment  for  the  plaintiff  in  an 
action  to  recover  the  possession  of  personal 
property  may  be  for  possession  or  the  re- 
covery of  possession,  or  the  value  thereof 
in  case  delivery  cannot  be  had. 

It  is  very  clear  to  us  that  in  the  instant 
action  it  was  the  duty  of  the  obligors  in 
the  redelivery  bond  to  return  the  property 
if  possible,  and,  in  the  event  this  could 
not  be  done,  the  plaintiff  was  entitled  to  a 
judgment  for  the  value  thereof  in  an  ac- 
tion on  the  bond.  The  judgment  in  the 
replevin  action  was  for  the  return  of  the 
property,  the  execution  of  which  judgment 
was  stayed  by  the  giving  of  the  undertak- 
ing on  appeal.  The  liability  of  the  sure- 
ties on  the  supersedeas  bond  then  became 
the  same,  as  regards  the  return  of  the  prop- 
erty, as  that  of  the  surety  on  the  redje- 
livery  bond. 


There  is  not  any  evidence  in  the  record 
before  us  disclosing  that  the  surety  com* 
pany  procured  or  consented  to  the  appeal 
and  stay  of  execution  of  the  judgment  ren- 
dered against  the  defendants  in  the  replevin 
action,  although,  when  the  surety  company 
executed  the  redelivery  bond,  as  surety  for 
said  defendants,  it  was  charged  with  the 
knowledge  that  under  the  law  they  were 
entitled  to  appeal.  Still  an  appeal  could 
have  been  taken  by  them  without  their 
giving  a  supersedeas  bond;  but,  if  so  taken, 
execution  would  not  have  been  stayed  and 
the  plaintiff  would  have  been  entitled  to  the 
possession  of  the  property  pending  the  ap- 
peal. And  in  that  event,  upon  affirmance  of 
the  judgment,  the  plaintiff  could  liave  re- 
sorted to  such  property  in  her  possession 
and  subjected  it  to  the  payment  of  her 
claim.  Under  such  circumstances,  the  sure- 
ty on  the  redelivery  bond  would  have  been 
at  least  partially  relieved  from  the  burdena 
of  its  obligations.  But  Mr.  Baker  and  Mr. 
Lucas,  by  becoming  sureties  for  the  defend- 
ants on  tlieir  supersedeas  bond,  enabled 
them  to  obtain  a  stay  of  execution  of  the 
judgment  until  the  case  was  finally  dis- 
posed of  in  the  supreme  court,  and  there- 
by prevented  the  collection  of  the  plaint ifTs 
judgment  until  that  time,  which  was  some 
months  after  the  appeal  was  taken.  This 
delay  was  secured  by  Mr.  Baker  and  Mr. 
Lucas  agreeing  to  pay  the  judgment  in  the 
event  the  same  was  affirmed,  and  except  for 
their  intervention  the  judgment  may  have 
been  enforced  against  the  defendants  in  the 
replevin  action.  This  delay  may  have  in- 
juriously affected  the  position  of  the  surety 
company  on  the  redelivery  bond,  and  un- 
doubtedly did  in  this  case.  It  would  seem, 
as  between  the  parties  thus  situated,  that 
justice  would  demand  that  the  primary  lia- 
bility should  be  imposed  upon  those  who 
caused  the  delay. 

The  court  was  therefore  in  error  in  ren- 
dering judgment  in  favor  of  Mr.  Lucas  and 
Mr.  Baker  as  against  the  surety  company, 
and  this  part  of  the  judgment  is  reversed. 
The  case,  however,  will  be  affirmed  as  to 
the  judgment  rendered  against  all  the  de- 
fendants in  favor  of  the  plaintiff. 

All  the  Justices  concur. 


Annotation — Right  of  sureties  on  appeal  or  supersedeas  bond  to  look  to 

sureties  on  a  prior  bond  of  the  same  principaL 


The  earlier  cases  on  this  question  are 
cited  in  the  note  to  Fidelity  &  D.  Co.  v. 
Bowen,  6  L.R.A.(N.S.)  1021,  and  in  the 
opinion  in  that  case. 
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Southwestern  Surety  Ins.  Co.  v. 
King,  ante,  1188,  sustains  the  statement 
in  the  earlier  note  that  a  surety  on  an 
appeal  bond  will  not,  upon  paying  the 
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judgment  against  his  principal,  be  sub- 
rogated to  the  creditor's  recourse  against 
the  sureties  on  a  prior  bond  of  the  same 
debtor,  in  the  absence  of  special  circum- 
stances rendering  his  equities  equal  or 
superior  to  theirs. 

So,  in  Broughton  v.  Say  lor  (1908) 
129  Ky.  180,  110  S.  W.  866,  where  two 
persons  were  sureties  upon  a  forthcom- 
ing bond  and  judgment  was  entered  in 
the  action  against  their  principal,  and 
thereafter  the  principal  appealed  and 
one  of  such  sureties  became  a  surety 
on  the  appeal  bond  and  upon  affirmance 
had  to  pay  the  judgment,  it  was  held  that 
he  could  have  no  contribution  against 
the  cosurety  on  the  forthcoming  bond, 
and  that  the  surety  on  the  appeal  bond, 
by  becoming  surety  on  that  bond,  ob- 
structed any  effort  of  his  cosurety  on 
the  forthcoming  bond  to  take  any  steps 
to  protect  himself.  The  court  considered 
that  it  was  immaterial  that  the  principal 
seemed  to  have  had  no  property  at  the 
time  of  the  original  judgment  nor  at  any 
time  thereafter. 

So,  where  a  defendant  appealed  from 
a  judgment  against  him  and  filed  a  bond 
with  a  surety,  and,  on  the  judgment  be- 
ing affirmed,  appealed  again  to  a  higher 
court,  filing  an  appeal  bond  with  a  new 
surety,  and  the  jiidgment  was  affirmed 
on  the  second  appeal,  and  the  surety  on 
the  second  appeal  paid  the  judgment  and 
took  an  assignment  of  it,  it  was  held 
that  such  surety  could  not  collect  the 
judgment  from  the  surety  on  the  first 
appeal  bond.  R.  W.  Wallace  &  Sons 
Mfg.  Co.  V.  Hagood  Mfg.  Co.  (1916)  196 
Mo.  App.  40,  189  S.  W.  32,  where,  the 
court  stated  in  effect  that  the  creditor 
could  not  authorize  the  surety  on  the 
second  appeal  bond  to  collect  the  judg- 
ment because  the  judgment  had  been 
paid. 

In  National  Surety  Co.  v.  White  (1917) 
—  a».  App.  — ,  94  S.  E.  589,  one  being 
appointed  guardian  gave  bond  with  sure- 
ties; thereafter  he  was  removed  and  his 
successor  brought  an  action  against  him 
and  recovered  judgment  against  him, 
whereupon  he  gave  bond  on  appeal;  the 
judgment  was  affirmed  on  appeal  and  the 
amount  of  the  judgment  was  collected 
from  the  surety  on  the  appeal  bond. 
It  was  held  that  the  surety  on  the  appeal 
bond  had  no  recourse  against  the  surety 
on  the  guardian's  bond,  as  the  surety 
on  the  appeal  bond  is  regarded  in  such 
a  case  as  a  volunteer. 

In  Day  v.  McPhee  (1907)  41  CJolo.  467, 
93  Pac.  670,  distinguished  in  Soitthwest- 
BRN  Surety  Ijcs.  Co.  v.  King,  the  defend- 
ant in  attachment  filed  a  dissolving  bond 
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with  Ross-Lewin  as  surety,  and  turned 
over  the  assets  which  had  been  attached 
to  the  surety  to  indemnify  him;  judg- 
ment was  obtained  against  the  defend- 
ant in  attachment,  who  appealed,  and 
the  judgment  was  affirmed;  the  defend- 
ant Day  being  one  of  the  sureties  on  the 
appeal  bond.  It  was  held  that  the  surety 
on  the  appeal  bond  would  be  released 
by  a  release  of  the  surety  on  the  dis- 
solving bond,  and  that,  if  the  surety  on 
the  last  mentioned  bond  was  not  re- 
leased, the  surety  on  the  appeal  bond 
might  on  paying  that  bond,  seek  in- 
demnity from  the  surety  on  the  dissolv- 
ing bond,  who  had  the  property  of  the 
principal  debtor  for  his  own  indemnity. 
The  court  said:  ^'Nor  are  the  oases  cited 
in  point,  wherein  it  is  held  that  sureties 
intervening  in  legal  proceedings  brought 
to  recover  a  debt  become  primarily  liable 
therefor,  as  between  each  other,  in  the 
inverse  order  they  became  such  sureties. 
The  feature  of  the  obligation  of  Ross- 
Lewin  which  takes  it  without  the  rule 
contended  for  by  counsel  is  that  it  is  to 
be  treated  precisely  as  though  it  were 
the  assets  of  Hindry,  which  were  origi- 
nally attached.  This  conclusion  works 
out  exact  justice  between  the  parties. 
The  plaintiffs  may  satisfy  their  judgment 
by  resorting  to  the  Ross-Lewin  bond. 
If  they  do,  he,  in  turn,  is  indemnified  by 
the  assets  of  the  judgment  debtor  placed 
in  his  hands.  Plaintiffs  may  satisfy 
their  judgment  by  resorting  to  the  bond 
of  defendant.  If  they  do,  he  can  require 
Ross-Lewin,  by  virtue  of  his  obligation, 
to  reimburse  him,  in  which  event  Ross- 
Lewin  can  apply  the  assets  of  Hindry  to 
indemnify  him  for  any  sum  he  may  have 
paid  to  the  defendant.  So  that,  in  the 
end,  whichever  course  is  pursued,  the 
judgment  is  satisfied  out  of  the  property 
of  the  principal  debtor,  and  at  the  same 
time  the  rights  of  the  plaintiffs  are  fully 
protected  and  the  sureties  relieved." 

D,    D,    B. 


SOUTH   CAROLINA   SUPRCMB 
COURT. 

W.  A.  SPILLERS,  Respt., 

V. 

H.  H.  GRIFFEN,  Appt. 

(—  S.  0.  —,  96  S.  E.  133.) 

Negligence  —  contributory  wilfulness  -* 
effect. 

1.  One  who  wilfully  contributed,  as  .the 

Note.  ^  For    contributory    wilfulness    as 
a  defense  to  an  action  for  personal  injury 
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proximate  cause,  to  his  own  injury,  can- 
not hold  the  other  party  liable,  although  he 
also  was  wilful. 

For  other  cuaes^  see  'Negligence,  II.  a,  in 
Dig.  1-52  N.  8. 

Same  —  last  clear  chance. 

2.  The  doctrine  of  last  clear  chance  is  not 
in  force  in  South  Carolina. 
For  other  cases,  see  Negligence,  II,  f,  in 

Dig.  1-52  N.  8. 

(January  31,  1918.) 

APPEAL  by  defendant  from  a  judi^ment 
of  the  Common  Pleas  Circuit  Court 
for  Greenville  County  in  favor  of  plaintiff 
in  an  action  brouglit  to  recover  dama«:e8 
for  personal  injuries  alleged  to  have  been 
caused  by'  defendant's  negligence  and  wil- 
fulness.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bon  ham  &  Price  for  appellant. 

Messrs.  A,  Blythe,  M.  CuUough,  Mar- 
tin &  Blytlie,  and  Haynsworth  &  Hayns- 
worth  for  respondent. 

Fraser,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  plaintiff  was  going  away  from  Green- 
Tille  in  the  side  car  of  his  motorcycle,  and 
the  defendant's  automobile  was  returning 
to  Greenville,  driven  by  a  servant.  There 
was  a  collision  between  the  automobile  and 
the  motorcycle,  in  which  the  plaintiff's  leg 
was  broken.  The  plaintiff  brought  this  ac- 
tion for  damages,  actual  and  punitive,  and 
alleged  negligence,  recklessness,  and  wilful- 
ne»is.  The  answer  of  defendant  denied  all 
wrongdoing  and  pleaded  contributory  neg- 
ligence, and  also  contributory  wilfulness  of 
the  plaintiff,  as  a  defense. 

The  presiding  judge  charged  the  law  as 
to  contributory  negligence,  but  refused  to 
charge  that  contributory  wilfulness  w^as  a 
defense  to  wilfulness.  From  this  rujing, 
among  others,  the  defendant  appealed  from 
the  judgment  against  him.  The  respondent 
claims  that  there  is  no  case  in  this  state 
which  allows  such  a  defense,  and  only  one 
case  elsewliere,  and  that  case  sustains  the 
ruling  of  the  trial  judge.  The  respondent 
claims  that  this  court  would  have  to  make 
the  law  if  it  allowed  such  a  defense  to  pre- 
vail. Of  course,  the  courts  have  no  right 
to  make  the  law.  If  there  is  no  law  to 
allow  the  defense  of  contributory  wilful- 
ness, so  there  is  no  law  tbat  allows  a  plain- 
tiff  to   recover   when   he   has  himself   con- 


tributed wilfully  as  a  proximate  cause  to 
the  injury.  The  plaintiff  must  show  his 
right  to  recover  in  law  and  in  fact.  The 
courts,  however,  are  not  bound  to  find  legis- 
lative authority  or  the  authority  of  the 
other  cases  stating  the  same  facta  before 
they  can  declare  the  law  in  a  new  aggre- 
gation of  facts.  Law  is  a  science,  and  it 
is  the  duty  of  the  courts  to  apply  well* 
recognized  principles  of  law  to  new  condi- 
tions. When  railroads  were  built,  the 
courts  did  not  legislate  or  wait  for  new 
statutes  to  govern  their  operation.  They 
applied  the  old  doctrine  of  common  car- 
riers and  master  and  servant  to  the  new 
conditions.  The  respondent  states  that  the 
courts  made  the  defense  of  contributorv 
negligence.  The  courts  did  not  make  new 
law;  they  simply  applied  an  old  rule,  to 
wit:  When  two  people  are  equally  at  fault 
in  producing  the  injury,  the  law  leaves  them 
where  it  finds  them. 

Again,  contributory  negligence  is  not  a 
defense  to  wilfulness^  because  the  parties 
are  not  equally  to  blame.  Apply  that  same 
rule  here,  and  we  find  that  when  a  plaintiff 
wilfully  contributes,  as  the  proximate 
cause,  to  his  own  injury,  he  cannot  recover, 
even  though  the  defendant  was  wilful.  If 
the  parties  were  equally,  in  the  same  class, 
to  blame  in  producing  the  injury,  neither 
can  recover.    It  was  error  not  to  so  charge. 

His  Honor  charged  that,  even  though 
the  plaintiff  was  negligent,  yet  if  the  de- 
fendant's servant  saw  the  plaintiff  in  time 
to  avoid  the  collision,  the  plaintiff  might 
still  recover.  That  is  the  doctrine  of  'Hhe 
last  clear  chance,"  and  is  not  the  law  in 
this  state. 

The  other  questions  raised  are  that  the 
trial  judge  allowed  the  plaintiff  to  cross- 
examine  his  own  witness,  the  exclusion  of 
certain  opinions  of  the  w^itness,  and  the 
exclusion  of  certain  statements  as  a  part 
of  the  res  gesta.  All  of  these  questions  are 
mainly  in  the  discretion  of  the  trial  judge, 
and  we  see  no  abuse  of  his  discretion. 

There  are  fourteen  exceptions,  but  the 
al>ove  disposes  of  all  the  questions  raised. 

For  the  tw^o  errors  stated  above,  the 
judgment  is  reversed,  and  a  new  trial  or- 
dered. 

Gary,  Ch.  J.,  and  Hydrick,  Watts,  and 
Gage,  JJ.,  concur. 


based  on  wilfulness  of  defendant,  aoe  anno-  |  by  consulting  the  L.R.A.  Indexes  under  the 
tation  following  this  case,  post,  110.").  !  title,    "Negligence,"    subtitle,    **Last    clear 

The  doctrine  of  last  clear  chance  is  treat-  ,  chance;  humanitarian  doctrine." 
ed   in   notcu  and  cases  that   may   be   found  j 

L.R.A.19181). 
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Annotatioii — Contributory  wilfulness  as  a  defense  against  an  action  for 
personal  injury  based  on  wilfulness  of  defendant. 


Spillebs  v.  GmvFSN,  ante,  1193,  seems 
sound  in  principle,  and  is  supported  by 
the  few  cases  which  a  search  has  dis- 
closed passing  on  the  question  in  other 
states,  with  the  exception  of  Alabama. 
Assuming  that  contributory  negligence 
will  prevent  recovery  in  an  action  based 
on  the  defendant's  negligence,  there 
seems  to  be  no  sufficient  ground  for  hold- 
ing that  wilful  or  wanton  conduct  on 
the  part  of  the  injured  person  will  not 
prevent  recovery  in  an  action  based  on 
wilful  or  wanton  conduct  of  the  defend- 
ant. And  the  following  cases  support 
the  holding  in  the  Spillers  CaS£,  that 
one  who  wilfully  contributes,  as  the 
proximate  cause,  to  his  own  injury,  can- 
not hold  the  other  party  liable,  although 
he  also  was  wilful:  Louisville  &  N.  R. 
Co.  v.  McCoy  (1883)  81  Ky.  403;  Coal 
Road  Constr.  Co.  v.  Tipton  (1884)  5 
Ky.  L.  Rep.  774  (abstract) ;  Redson  v. 
Michigan  C.  R.  Co.  (1899)  120  Mich. 
671,  79  N.  W.  939;  Moore  v.  Lindell  R. 
Co.  (1903)  176  Mo.  528,  75  S.  W.  672; 
Weir  V.  Haverford  Electric  Light  Co. 
(1902)  16  Pa.  Dist.  R.  1. 

See  also  the  obiter  statement  of  Mar- 
shall, J.,  in  Holwerson  v.  St.  Louis  & 
Suburban  R.  Co.  (1900)  157  Mo.  216, 
50  L.R.A.  850,  57  S.  W.  770,  to  the  effect 
tliat  if  the  plaintiff's  conduct,  as  well  as 
that  of  the  defendant,  has  been  wanton, 
there  can  be  no  recovery,  the  wantonness 
of  the  plaintiff  in  such  a  case  offsetting 
that  of  the  defendant  as  effectually  as 
the  plaintiff's  contributory  negligence 
offsets  the  defendant's  negligence. 

In  such  a  case  the  law  leaves  both 
parties  in  the  situation  in  which  they 
liave  placed  themselves.  Redson  v. 
Michigan  C.  R.  Co.  (1899)  120  Mich.  671, 
79  N.  \V.  939,  supra. 

In  Louisville  &  N.  R.  Co.  v.  McCoy 
(Ky.)  supra,  it  was  said  that  "in  gen- 
eral, wilful  neglect  is  the  intentional 
failure  to  perform  a  known  or  manifest 
duty  in  which  the  public  has  an  interest, 
or  which  is  important  to  the  person  in- 
jured, either  in  preventing  or  avoiding 
the  injury  to  him.  Where  this  high  de- 
gree of  negligence  may  be  proven  against 
a  party,  he  must  answer  in  damages,  not- 
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withstanding  the  contributory  fault  of 
the  person  injured  by  it.  .  .  .  It  is 
the  general  rule,  ivhile  there  are  excep- 
tions to  it  which  mav  often  arise.  For 
instance,  where  the  person  injured, 
knowing  of  the  neglect  of  the  party 
charged,  voluntarily,  with  the  intention 
of  causing  his  own  injury,  placed  him- 
self where  the  injury  could  not  be 
avoided,  either  before  or  after  the  dis- 
covery of  his  condition.  In  such  cases 
no  recovery  should  be  had." 

The  opposite  conclusion  was  reached, 
however,  in  Central  of  Georgia  R.  Co.  v. 
Partridge  (1902)  136  Ala.  587,  34  So. 
927,  which  is  cited  in  the  note  in  21 
L.R.A.(N.S.)  at  page  440,  it  being  held 
in  that  case  that  wanton  or  reckless 
conduct  of  the  plaintiff  would  not  pre- 
clude a  recovery  if  the  defendant  was 
also  guilty  of  \vanton  and  wilful  con- 
duct. And  the  same  doctrine  is  sup- 
ported by  Louisville  &  N.  R.  Co.  v. 
Markee  (1893)  103  Ala.  160,  39  Am.  St. 
Rep.  21,  15  So.  511,  and  Louisville  & 
N.  R.  Co.  V.  Orr  (1898)  121  Ala.  489, 
26  So.  85. 

The  cases  of  Georgia  P.  R.  Co.  v.  Lee 
(1890)  92  Ala.  262,  9  So.  230,  11  Am. 
Neg.  Cas.  54,  and  Stringer  v.  Alabama 
Mineral  R.  Co.  (1892)  99  Ala.  397,  13 
So.  75,  containing  statements  in  accord 
with  the  majority  rule  above  cited,  that 
if  the  party  injured  is  guilty  of  wanton 
and  reckless  conduct  he  cannot  recover, 
even  though  the  defendant  was  also 
guilty  of  similar  conduct,  have  been  ex- 
pressly overruled  in  the  Alabama  cases 
above  cited. 

The  question  as  to  what  amounts  to 
gross  or  wilful  negligence  within  a  stat- 
ute providing  that  a  railroad  company 
which  fails  to  give  the  required  signals 
at  a  crossing  shall  be  liable  for  all  dam- 
ages caused  by  a  collision,  unless  it  is 
shown  that,  in  addition  to  mere  want  of 
ordinary  care,  the  person  injured  was 
guilty  of  gross  or  wilful  negligence  con- 
tributing to  the  injury,  is  considered  in 
C.  A.  88,  138  Fed.  638,  which  is  set  out 
Southern  R.  Co.  v.  Carroll  (1905)  71  C. 
in  the  note  in  21  L.R.A.(N.S.)  on  page 
440.  R.  E.  H. 
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ILLINOIS  SUPREME  COURT. 

JA:MES-P.  MONAHAN,  Admr.,  etc.,  of  Pat- 
rick H.  Fay,  Deoeaeed, 

V. 

METROPOLITAN       LIFE       INSLTIANCE 
COMPANY,    Plflf.   in   Certiorari. 

(283  111.  136,  119  N.  E.  68.) 

Insurance  —  incontestable  clause  —  ef- 
fect of  death  of  insured. 

The  death  of  insured  does  not  interrupt 
the  running  of  the  period  fixed  by  an  insur- 
ance policy  after  which  it  will  be  incon- 
testable except  for  a  fraud  or  nonpayment 
of  premium. 
For  othi'r  ca^es,  see  Insurance,  III.  e,  2,  f, 

in  Dig.  l-o2  N.  S. 

(February  20,  1918.) 

CERTIORARI  to  the  Appellate  Court, 
First  District,  to  review  a  judgment 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  life  insurance  policy 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Iloyne,  O'Connor,  &  Irwin, 
for  plaintiff  in  error: 

The  clear  meaning  of  the  incontestable 
clause  is  that  the  policy  shall  not  become  in- 
contestable until  it  has  been  in  force  for 
two  years. 

Mutual  Reserve  Fund  Life  Asso.  v.  Aus- 
tin, 6  L.R.A.(N.S.)  1064,  73  C.  C.  A.  498, 
142  Fed.  308. 

The  rights  and  obligations  of  the  parties 
under  a  policy  become  fixed  by  the  death  of 
tlie  insured. 

John  Hancock  Mut.  L.  Ins.  Co.  v.  Schlink, 
176  111.  284,  51  N.  E.  795. 

A  suit  in  equity  cannot  be  brought  to  re- 
scind or  cancel  a  policy  after  the  death  of 
the  injured  on  the  ground  of  misrepresenta- 
tions in  the  application,  because  in  such 
case  there  is  a  complete  remedy  at  law. 

Des  Moines  L.  Ins.  Co.  v.  «eifert,  210  III. 
157,  71  N.  E.  349;  Shenehon  v.  Illinois  L. 
Ins.  Co.  100  111.  App.  281 J  Kelley  v.  Mutual 
L.  Ins.  Co.  109  Fed.  56. 

Messrs.  King,  Brower,  &  Hurlbut,  for 
defendant  in  error: 

The  fact  that  the  insured  died  during  the 
contestable  period  did  not  abrogate  the  in- 
contestable clause:  and  defendant  having 
neither  contested  nor  given  notice  of  con- 
test until  after  the  time  that  the  policy  be- 


Note.  —  For  death  of  insured  as  inter- 
rupting period  after  which  policy  is  in- 
contestable, see  annotation  following  this 
case,  post,  1198.  and  references  therein  to 
annotation  on  related  que.sti(>ns4. 

L.R.A.1918D. 


came   incontestable,   all   of  defendant's  de- 
fenses are  barred. 

Union  Mut.  Acci.  Asso.  v.  Frohard,  134 
111.  228,  10  L.R.A.  383,  23  Am.  St.  Rep. 
664,  25  N.  E.  642;  Switchmen's  Union  v. 
Colehouse,  227  111.  561,  81  N.  E.  696;  Ter- 
williger  v.  National  Masonic  Acci.  Asso.  197 
111.  9,  63  N,  E.  3034;  Royal  Circle  v.  Ach- 
terrath,  204  111.  549,  63  L.R.A.  452,  98  Am. 
St.  Rep.  224,  68  N.  E.  492;  Continental  L. 
Ins.  Co.  V.  Rogers,  119  111.  474,  59  Am.  Rep. 
810,  10  N.  E.  242;  Spence  v.  Central  Acci. 
Ins.  Co.  236  111.  444,  19  L.R.A.(X.S.)  88, 
86  X.  E.  104;  Minnesota  Mut.  L.  Ins.  Co. 
V.  Link,  230  III.  273,  82  N.  E.  637;  Pru- 
dential Ins.  Co.  V.  Lear,  31  App.  D.  C.  184: 
Healy  v.  Metropolitan  L.  Ins.  Co.  37  App. 
D.  C.  240;  Hays  v.  Ottawa,  O.  t  F.  R. 
Valley  R.  Co.  61  111.  422;  Kettenbach  v. 
Omaha  Life  Asso.  49  Keb.  842,  69  N.  W. 
135;  Manufacturers  &  M.  Mut.  Ins.  Co.  v. 
Zeitinger,  168  III.  286,  61  Am.  St.  Rep. 
105,  48  N.  E.  179;  Bartlett  v.  Blaine,  83 
III,  25,  25  Am.  Rep.  346;  Cantwell  v.  Hard- 
ing, 249  III.  354,  94  N.  E.  488. 

Cooke,  J.,  delivered  the  opinion  of  the 
court : 

The  Metropolitan  Life  Insurance  Com- 
pany, plaintiff  in  error,  issued  a  policy  of 
insurance  on  the  life  of  Patrick  H.  Fay  for 
the  sum  of  $3,000,  payable  upon  his  death 
to  his  legal  representatives,  the  policy  being 
dated  December  12,  1903.  The  date  upon 
which  the  application  for  the  policy  was 
made  is  in  dispute.  Fay  died  intestate  Octo- 
ber 19,  1905.  On  October  31,  1905,  James 
P.  Monahan  was  appointed  administrator 
of  Fay's  estate.  The  required  proof  of  death 
was  made,  and,  plaintiff  in  error  having 
failed  to  pay  the  amount  of  the  policy,  the 
administrator,  defendant  in  error  here, 
brought  this  suit  against  it  in  the  superior 
court  of  Cook  county  January  23,  1906. 
The  cause  was  tried,  and  resulted  in  a  ver- 
dict in  favor  of  defendant  in  error.  This 
verdict  was  set  aside  and  a  new  trial  grant- 
ed. On  the  second  trial  the  court  directed 
a  verdict  for  plaintiff  in  error.  The  judg- 
ment rendered  on  this  verdict  was  reversed 
on  appeal  to  the  appellate  court,  and  the 
cause  was  remanded  to  the  superior  court. 
Monahan  v.  :Metropolitan  L.  Ins.  Co.  180 
111.  App.  390.  A  third  trial  resulted  in  a 
judgment  for  defendant  in  error  for  the  full 
amount  of  the  policy  and  interest.  Thia 
judgment  was  affirmed  by  the  appellate 
court  for  the  first  district*  and  the  record 
has  been  brought  up  for  review  by  writ  of 
certiorari. 

A  number  of  errors  have  been  assigned 
and  argued  by  plaintiff  in  error.  Defend- 
ant in  error  has  assigned  cross  errors,  and 
in  the  view  we  take  a  determination  of  one 
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of  the  cross  errors  is  decisive,  and  it  will 
be  unnecessary  to  note  or  pass  upon  the 
errors  assigned. 

A  copy  of  the  application  of  Fay  was 
expressly  made  a  part  of  the  contract.  In 
the  application  Fay  made  certain  express 
warranties,  among  them  being  that  at  that 
time  he  was  in  sound  health,  that  he  had  no 
other  insurance  on  his  life  except  $4,000 
in  the  Boyal  League,  and  that  the  last  time 
h^  had  been  attended  by  a  physician  was  in 
1902,  when  he  had  been  treated  by  Dr. 
Tiben  for  indigestion.  Plaintiff  in  error  de- 
fended upon  the  ground  that  there  was  a 
breach  of  these  warranties,  which  rendered 
the  policy  void.  The  policy  contained, 
among  others,  a  provision  that  "after  two 
years  this  policy  shall  be  noncontestable, 
except  for  the  nonpayment  of  premiums  as 
stipulated  or  for  fraud."  <.' 

Plaintiff  in  error  did  not  defend  upon 
the  ground  that  the  policy  had  been  pro- 
cured by  fraud.  It  did  not  allege  or  prove 
fraud,  but  relied  solely  upon  its  contention 
that  there  had  been  a  breach  of  the  warran- 
ties contained  in  the  application.  To  plain- 
tiff in  error's  plea  of  breaches  of  warranty 
defendant  in  error  filed  replication  setting 
forth  the  incontestable  clause  of  the  policy, 
and  alleging  that,  although  the  policy  was 
dated  December  12,  1903,  and  within  two 
years  after  that  date  plaintiff  in  error  had 
notice  of  the  death  of  Fay,  and  of  the  fact 
that  defendant  in  error  claimed  that  plain- 
tiff in  error  was  indebted  to  him  in  the  sum 
of  $3,000  bv  reason  of  the  making  and  de- 
livery of  tne  policy  and  the  payments  of 
the  premiums,  and  presentations  of  the 
proofs  of  death,  and  although  defendant  in 
error  was  appointed  administrator  of  the 
estate  of  Patrick  H.  Fay  on  October  31, 
1905,  plaintiff  in  error  did  not,  within  two 
years  from  the  date  *•  of  the  policy,  contest 
the  same.  The  court  sustained  demurrers 
to  these  replications.  The  uncontradicted 
proof  establishes  the  facts  set  out  in  these 
replications,  and  at  the  close  of  plaintiff  in 
error's  case  defendant  in  error  moved  the 
court  to  instruct  the  jury  to  find  the  issues 
in  "kiB  favor,  Tiiis  motion  was  baaed  upon 
the  ground  that  the  defense  interposed  w^as 
barred  by  the  provisions  of  the  incontest- 
able clause.  This  motion  was  denied.  In 
the  appellate  court  defendant  in  error  as- 
signed cross  error  upon  the  action  of  the 
court  in  denying  this  motion,  and  the  same 
cross  error  has  been  assigned  in  this  court. 

It  will  be  noted  that  the  incontestable 
clause  contained  in  this  policy  is  not  the 
one  usually  found  in  policies  of  companies 
which  make  a  substantial  contract  not  to 
contest  after  a  specified  period.  In  the  first 
place,  this  clause  specifies  that  the  policy 
shall  be  incontestable  after  two  years,  ex- 


cept for  fraud.  This  exception  is  unusual  • 
in  clauses  of  this  kind,  and  withholds  from 
the  insured  a  large  measure  of  the  protec- 
tion he  would  secure,  had  the  clause  been 
inserted  without  this  exception,  as  is  cus- 
tomarily done  by  insurance  companies  which 
issue  what  are  known  as  incontestable  poli- 
cies of  insurance.  By  the  clause  under 
consideration  the  insurance  company  says 
to  tlic  insured  that  it  will  hold  him  to  the 
strict  letter  of  his  warranty  for  a  period 
of  two  years,  and  if  any  of  the  statements 
warranted  are  false,  however  innocently  ' 
made,  tlie  policy  i^hall  he  void  if  contested 
within  two  years,  and  that  after  two  years 
it  reserves  tlie  right  at  any  time  to  contest 
on  the  ground  that  the  policy  had  been  pro- 
cured by  fraud.  As  this  policy  was  issued 
.l)efore  the  passage  of  the  act  regulating  the 
conditions  and  provisions  of  life  insurance 
policies,  the  question  whether  a  dififerent 
rule  of  construction  applies  where  a  stat- 
ute requires  the  insertion  of  specific  Iwi- 
guage  in  a  policy  is  not  presented. 

Plaintiff  in  error  insists  that  the  clear 
meaning  of  this  clause  is  that  the  policy 
shall  not  become  incontestable  until  it  has 
been  in  force  for  two  years.  Jn  support  of 
its  contention  that  the  two  years  must  have 
elapsed  during  the  lifetime  of  the  insured 
before  the  clause  becomes  efTective  as  a 
bar,  plaintiff  in  error  cites  and  relies  upon 
cases  where  the  policies  provided  that  they 
should  be  incontestable  after  they  had  been 
in  continuous  force  for  the  specified  time. 
In  passing  upon  the  validity  of  incontesta- 
ble clauses  in  policies  of  insurance  the 
courts  have  defined  their  purpose,  and  when 
this  purpose,  as  so  judicially  determined, 
is  considered,  it  aids  in  the  construction  of 
the  language  used  in  an  incontestable  clause. 
Incontestable  provisions  in  insurance  poli- 
cies have  been  held  valid  as  creating  a 
short  Statute  of  Limitations  in  favor  of 
the  insured,  the  purpose  of  such  provisions 
being  to  fix.  a  limited  time  within  which  the 
insurer  must  ascertain  the  truth  of  the  rep- 
resentations made.  Royal  Circle  v.  Achter- 
rath,  204  111.  649,  63  L.R.A.  452,  98  Am. 
St.  Bep.  224,  68  N.  £.  492;  Flanigan  v. 
Federal  L.  Ins.  Co.  231  111.  399,  83  N.  E. 
178;  Weil  V.  Federal  L.  Ins.  Co.  264  111. 
425,  106  N.  E.  246,  Ann.  Cas.  1915D,  974. 
This  being  the  purpose  fpr  fixing  a  specified 
time  after  which  the  policy  shall  be  in- 
coptestable,  it  is  not  apparent,  as  plaintiff 
in  error  suggests,  that  the  meaning  of  the 
clause  here  involved  is  that  the  policy  shall 
not  become  incontestable  until  it  has  been 
in  force  for  two  years.  There  is  nothing 
in  this  clause  to  indicate  that  the  parties 
were  contracting  that  plaintiff  in  error 
should  have  two  years  during  the  lifetime 
of  Fay  in  whicli  to  investigate  and  deter- 
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mine  whether  false  statements  had  been 
made  in  the  application  for  the  insurance. 
Plaintiff  in  error  reserves  two  years'  time 
in  which  to  make  such  investigation,  and 
to  determine  whether  there  has  been  such 
a  breach  of  warranty  as  would  authorize  it 
to  rescind  its  contract. 

This  clause  can  be  construed  as  insisted 
upon  by  plaintiff  in  error  only  by  reading 
into  it  that  which  is  not  there.  This  pro- 
vision of  the  policy  is  in  the  language 
chosen  by  plaintiff  in  error  and  constitutes 
a  part  of  the  contract  which  it  entered  into 
with  Fay.  The  well-estal>Iished  rule  is  that 
the  language  of  an  insurance  policy,  when 
uncertain  or  ambiguous,  is  to  be  construed 
in  favor  of  the  insured  and  most  strongly 
against  the  insurer.  Union  Mut.  Acci.  Asso. 
V.  Frohard,  134  111.  228,  10  L.R.A.  383,  23 
Am.  St.  Rep.  604,  25  N.  E.  642;  Terwilliger 
V.  National  Masonic  Acci.  Asso.  197  111.  9, 
63  N.  K.  1034;  Royal  Circle  v.  Achterrath, 
supra;  Switclimen's  Union  v.  Colehouse,  227 
111.  501,  81  N.  E.  696;  Monahan  v.  Fidelity 
Mut.  L.  Ins.  Co.  242  111.  488,  134  Am.  St. 
Rep.  337,  90  X.  E.  213. 

Plaintiff  in  error  cites  John  Hancock 
Mut.  L.  Ins.  Co.  V.  Schlink,  175  111.  284.  61 
N.  E.  795,  in  support  of  its  proposition  that 
the  rights  of  the  parties  under  a  contract 
of  insurance  become  fixed. at. the  time  of 
the  death  of  the  insured.  The  decision  in 
that  case  has  no  hearing  whatever  upon  the 
point  raised  here.  Some  of  the  rights  and 
obligations  of  the  parties  to  a  contract  of 
insurance  necessarily  become  fixed  upon  the 
death  of  the  insured.  The  beneficiary  has 
an  interest  in  the  contract,  and  as  between 
the  insurer  and  the  beneficiary  all  the  rights 
and  obligations  of  the  parties  are  not  de- 
termined as  of  the  date  of  the  death  of  the 
insured.  The  incontestable  clause  in  a  pol- 
icy of  insurance  inures  to  the  benefit  of 
the  beneficiary  after  the  death  of  the  in- 
sured, as  much  as  it  inures  to  the  benefit  of 
the  insured  himself  during  his  lifetime. 
The  rights  of  the  parties  under  such  an  in- 


contestable clause  as  the  one  contained  in 
this  contract  do  not  become  fixed  at  the 
date  of  the  death  of  the  insured.  In  case 
of  a  breach  of  warranty  the  insurer  must 
assert  its  claim  within  the  two-year  period, 
whether  the  insured  survives  that  period 
or  not,  either  bv  affirmative  action  or  by 
defense  to  a  suit  brought  on  the  policy  by 
the  beneficiary  within  the  two  years. 

It  is  suggested  that  the  construction  con- 
tended for  by  defendant  in  error  might 
work  a  hardship  upon  the  insurer  where 
policies  are  made  payable  to  the  legal  rep- 
resentative of  the  insured,  as  in  this  case, 
as,  where  knowledge  of  a  breach  of  war- 
ranty is  acquired  after  the  death  of  the  in- 
sured, so  short  a  time  might  elapse  between 
the  date  of  death  of  the  insured  and  the 
termination  of  the  two-year  period  that  it 
would  be  impossible  to  secure  that  appoint- 
ment of  a  legal  rej)re8entative,  and  the  in- 
surer would  be  lielpless  to  efi'ect  a  rescis- 
sion or  cancelation  of  the  contract,  should 
it  desire  to  do  so.  Such  a  situation  does 
exist  in  this  case.  The  administrator  in 
the  estate  of  Fay  was  appointed  in  apt  time, 
and  before  the  expiration  of  the  two-year 
period.  Plaintiff  in  error  had  ample  time, 
if  it  desired  to  do  so,  to  take  such  action 
as  it  should  see  fit  for  the  cancelation  of 
tlie  policy  upon  the  ground  that  tlie  repre- 
sentations made  by  Fay  in  his  warranties 
were  false.  It  cannot  complain  if,  by  rea- 
son of  its  own  language  inserted  in  the  con- 
tract, it  has  created  a  sitiiatipn  which  in 
some  instances  might  make  it  more  difficult 
for  it  to  assert  and  maintain  its  rights. 

The  trial  court  erred  in  not  directing  a 
verdict  for  defendant  in  error.  While  the 
judgment  of  affirmance  of  the  appellate 
court  was  upon  different  grounds  than  those 
stated  in  this  opinion,  it  is  correct,  and  is 
therefore  affirmed. 

Petition  for  rehearing  denied  April  9, 
1918. 


Annotatioii — ^Death  of  insured  as  intermpting   period  after  whieh  policy 

is  incontestable. 


As  to  date  from  which  the  period  to 
which  a  defense  is  limited  in  life  insur- 
ance policy  is  to  be  computed,  see  notes 
to  Gans  v/iEtna  L.  Ins.  Co.  L.R.A.1915F, 
703,  and  Meridian  L.  Ins.  Co.  v.  Milam, 
L.R.A.1917B,  105. 

As  to  validity  and  application  of  in- 
contestable clause  in  case  of  fraud,  see 
note  to  Duvall  v.  National  L.  Ins.  Co. 
L.R.A.  1917P:,  338. 

It  will  be  noted  that  in  Monahan  v. 
Metropolitan   L,   Ins.   Co.   ante,   1196, 
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holding  that  the  defense  of  alleged 
breaches  of  warranty  was  not  available 
to  the  insurer  two  years  after  the  date  of 
the  policy,  although  the  insured  had  died 
before  the  expiration  of  that  period,  the 
provision  was  that  after  two  years  the 
policy  should  be  incontestable,  except  for 
nonpayment  of  premiums  or  fraud.  In 
view  of  the  phraseology  used,  and  the 
rule  requiring  a  strict  construction 
against  the  insurer,  the  decision  of  the 
supreme   court   seems  justified.     Atten- 
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tion  is,  however,  called  to  the  fact,  noted 
by  the  court  in  that  case,  that  the  clause 
in  question  differs  from  the  usual  in- 
contestable clause,  which  provides  in  sub- 
stance, although  there  are  variations, 
that  after  the  policy  has  been  in  force 
for  a  specified  time  it  shall  thereafter 
be  incontestable. 

Although  the  Mokahan  Case  settles 
the  question  in  Illinois,  attention  is 
called  to  the  fact  that,  on  appeal  from 
a  former  trial  of  this  case  in  the  inter- 
mediate appellate  court  (1913)  180  111. 
App.  390,  it  was  held  that  as  the  insured 
died  within  two  years  after  the  date  of 
the  policy  the  clause  that  after  two  years 
the  policy  should  be  incontestable  did 
not  become  operative,  the  court  stating 
that  the  only  reasonable  construction 
of  which  this  provision  was  susceptible 
was  that  after  the  policy  had  been  in 
force  two  j'ears,  or  if  the  insured  should 
survive  two  3'ears  after  the  date  of  the 
policy,  it  should  be  incontestable. 

There  is  little  other  authority  on  the 
question  under  annotation. 

In  Mutual  L.  Ins.  Co.  v.  Kelly  (1902) 
52  C.  C.  A.  154,  114  Fed.  268,  where  an 
insured  warranted  in  his  application  that 
he  would  not  die  by  his  own  act  during 
the  period  of  two  years  from  the  date 
of  the  policy,  and  the  policy  contained 
a  provision  whereby  the  insurer  agreed 
that  after  two  years  from  the  date  of 
the  policy  the  only  conditions  which 
should  be  binding  on  the  holder  of  the 
policy  were  that  he  should  pay  the  pre- 
miums and  requirements  as  to  military 
service,  and  that  in  all  other  respects  if 
the  policy  matured  after  the  expiration 
of  two  years  the  payment  of  the  sum 
insured  should  not  be  disputed,  the  court 
stated  that  this  provision  carried  the 
reasonable  implication  that  if  the  policy 
should  mature  by  the  death  of  the  in- 
sured within  two  years  the  policy  might 
be  disputed  for  breach  of  any  of  the 
conditions  upon  which  liability  depended, 
and  it  was  held  that  as  the  insured  had 
committed  suicide  within  two  years  from 
the  date  of  the  policy,  in  violation  of 
the  condition  not  to  do  so,  no  recovery 
could  be  had.  This  case  reversed  on 
other  grounds  (1901)  109  Fed.  56,  in 
which  the  contention  that  as,  under  the 
laws  of  the  state  governing,  an  action 
could  not  have  been  brought  until  after 
the  expiration  of  two  years  from  the 
date  of  the  policy,  it  was  incontestable, 
although  the  insured  had  committed  sui- 
cide within  two  years  of  such  date,  was 
dismissed  by  the  appellate  court  with 
the  remark  that  the  contention  was  too 
technical  to  warrant  discussion. 


In  Mutual  Reserv^?  Fund  Life  Asso.  v. 
Payne  (1895)  —  Tex.  Civ.  App.  — ,  32 
S.  W.  1063,  where  the  policy  provided 
that  if  it  should  be  in  continuous  force 
until  five  years  from  its  date  it  should 
thereafter  be  incontestable  for  any 
causes,  and  also  contained  a  provision 
that  death  of  a  member  bv  his  own  hand 
was  not  a  risk  assumed,  there  is  a  dic- 
tum to  the  effect  that  if  the  insured's 
death  by  suicide  had  occurred  before  the 
expiration  of  five  years  from  the  date  of 
the  policy  the  defense  of  suicide  might 
have  been  interposed,  but  the  court 
stated  that,  it  having  occurred  after  five 
years  from  such  date,  this  defense  was 
not  open  to  the  insurer. 

In  Wright  v.  Mutual  Ben.  Life  Asso. 
(1887)  43  Hun  (N.  Y.)  61,  affirmed  in 
(1890)  118  N.  Y.  237,  6  L.R.A.  731,  16 
Am.  St.  Rep.  749,  23  N.  E.  186,  where 
a  policy  provided  that  no  question  as  to 
the  validity  of  an  application  or  cer- 
tificate of  membership  should  be  raised, 
unless  it  was  raised  within  two  years 
from  the  date  of  the  certificate  "and 
during  the  life  of  the  member,"  it  was 
held  that,  although  the  insured  died 
within  two  years  from  the  date  of  the 
certificate,  the  insurer  could  not  defend 
on  the  ground  of  fraudulent  representa- 
tions and  warranties,  as  the  provision 
precluded  its  interposing  such  defenses 
after  the  insured's  death.  J.  T.  W. 
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ALBERT  BROWN 

V. 

SAME,  Appt. 

(_  Neb.  — ,  167  N.  W.  64.) 

Insurance  —  agreement  to  keep  insured 
^  effect. 

1.  In  an  alleged  contract  between  an  in- 
surance agency  and  the  owner  of  certain 
property,  by  the  terms  of  which  the  agency 
promises  to  keep  the  owner's  property  in- 
sured from  year  to  year  in  some  one  of  the 
various  companies  for  which  it  is  agent,  toi' 
be  selected  by  the  agent,  held,  that  no  con- 

Headnotes  by  Cobnish,  J. 

Note.  —  The  validity  of  an  agreement  by 
an  agent  to  renew  a  policy  in  the  futui^e  is 
treated  in   the  annotation  following  Okla- 
homa  F.   Ins.   Co.   V.   Fay   Mercantile   Co. 
I  L.R.A.1916C,  783. 
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tract  of  insurance  wcmid  arise  between  the 
owner  and  any  of  the  companies  represented 
by  the  agency  until  the  agent  had  selected 
the  company  in  which  the  insurance  was  to 
be  written. 

For  other  cases,  see  Insurance,  J II,  a,  in  Dig, 
1-^2  N.  B, 

Same  —  authority  of  a^nt. 

2.  An  insurance  agent  has  ordinarily  no 
apparent  authority,  and  in  the  absence  of 
express  authority  is  not  authorized  to  make 
a  contract,  so  as  to  bind  an  insurance  com- 
pany, for  renewal  insurance  from  year  to 
year  for  an  indefinite  period  in  the  future. 
For  other  cases,  see  Insurance,  /.  d,  in  Dig. 

1-52  N.  8. 

Same  —  certainty. 

3.  An  agreement  for  insurance  to  be  valid 
must  be  certain  as  to  time,  amount,  rate, 
property,  and  other  material  facts. 

For  other  cases,  see  Contracts,  I,  d,  S,  in 
Dig.  1-62  N.  S. 

(Dean,  J.,  dissents.) 

(March  16,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Buffalo  Coun- 
ty in  favor  of  plaintiffs  in  consolidated  ac- 
tions brought  to  hold  defendant  liable  for 
loss  by  fire  under  an  alleged  contract  to 
keep  certain  property  insured  from  year 
to  year.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Montgomery,  Hall,  &  Tovng, 
for  appellant: 

Where  an  agent  of  an  insurance  company 
undertakes  to  act  for  and  on  behalf  of  the 
assured,  as  to  such  acts  he  is  to  be  regard- 
ed as  the  agent  of  the  insured,  and  is  not 
the  agent  of  the  insurance  company. 

Parker  v.  Knights  Templar  &  M.  Life 
Indemnity  Co.  70  Neb.  268,  97  N.  W.  281; 
Sargent  v.  National  F.  Ins.  Co.  88  N.  Y. 
626 ;  Michigan  Pipe  Co.  v.  Michigan  F.  &  M. 
Co.  92  Mich.  482,  20  L.R.A.  277,  62  N. 
W.  1070;  Connecticut  F.  Ins.  Co.  v.  Ben- 
nett, 1  Ohio  S.  &  C.  P.  Dec.  60;  Wood  v. 
Prussian  Nat.  Ins.  Co.  99  Wis.  497,  75  N. 
W.  173;  Johnson  v.  Connecticut  F.  Ins. 
Co.  84  Ky.  470,  2  S.  W.  161;  Deadman  v. 
Royal  Ins.  Co.  12  Ky.  L.  Rep.  389 ;  Schauer 
V.  Queens  Ins.  Co.  88  Wis.  561,  60  N.  W. 
994;  Huggins  Craclier  &  Candy  Co.  v. 
People's  Ins.  Co.  41  Mo.  App.  630;  Ostran- 
der,  Ins.  2d  ed.  §§  41,  42;  Phoenix  Ins.  Co. 
V.  State,  76  Ark.  180,  88  S.  W.  917,  6 
Ann.  Cas.  440. 

A  mere  soliciting  agent  for  a  fire  insur- 
ance company,  without  general  powers,  has 
no  authority  to  make  contracts  of  insur- 
ance binding  upon  his  company. 

Merchants  &  Mfr*8.  Mut.  Ins.  Co.  v. 
Baker,  4  Neb.   (Unof.)   384,  94  N.  \\.  627; 


Farmers  &  M.  Ins.  Co.  v.  Graham,  50  Neb. 
818,  70  N.  W.  386;  Benner  v.  Fire  Asso. 
of  Philadelphia,  229  Pa.  75,  140  Am.  St. 
Rep.  706,  78  Atl.  44;  Weidert  v.  State  Ins. 
Co.  19  Or.  261,  20  Am.  St.  Rep.  809,  24  Pac. 
242;  2  Wood,  Fire  Ins.  §  421;  Fisk  v.  Liver- 
pool &  L.  G.  Ins.  Co.  —  Michi.  — ,  164  N. 
W.  522;  Quinlan  v.  Providence  Washington 
Ins.  Co.  133  N.  Y.  356,  28  Am.  St.  Rep.  645, 
31  N.  E.  31;  Shawnee  Mut.  F.  Ins.  Co.  v. 
McClure,  39  Okla.  535,  49  L.R.A.(N.S.) 
1054,  135  Pac.  1150;  Underwood  v.  Pennsyl- 
vania F.  Ins.  Co.  134  N.  Y.  Supp.  105;  Cald- 
well V.  Virginia  F.  &  M.  Ins.  Co.  124  Tenn. 
693,  139  S.  W.  698;  Dryer  v.  Security  F 
Ins.  Co.  94  Iowa,  471,  62  V.  W.  798;  Shank 
V.  Glen  Falls  Ins.  Co.  4  App.  Div.  516,  40 
N.  Y.  Supp.  14. 

Proof  of  an  oral  contract  to  procure  pol- 
icies of  insurance  to  be  issued  in  the  fu- 
ture will  not  support  a  cause  of  action 
based  upon  a  present  contract  of  insurance. 

Taylor  v.  Phoenix  Ins.  Co.  47  Wis.  366, 
2  N.  W.  559,  3  N.  W.  684 ;  Idaho  Forward- 
ing Co.  V.  Firemen's  Fund  Ins.  Co.  8  Utah, 
41,  17  L.R.A.  686,  29  Pac.  826;  Roberts  v. 
Germania  Ins.  Co.  71  Ga.  478;  Connecticut 
F.  Ins.  Co.  V.  Kinne,  77  Mich.  231,  18  Am. 
St.  Rep.  398,  43  N.  W.  871;  Campbell  v. 
American  F.  Ins.  Co.  73  Wis.  100,  40  N. 
W.  661. 

In  order  to  sustain  an  oral  contract  of 
insurance  there  must  be  competent  and 
satisfactory  proof  that  such  a  contract  was 
made,  and  vague  and  indefinite  and  general 
statements  of  the  alleged  agreement  will 
not  support  a  cause  of  action  based  upon 
such  agreement. 

McCann  v.  ^Etna  Ins.  Co.  3  Neb.  198; 
Farmers  &  M.  Ins.  Co.  v.  Graliam,  50  Neb. 
818,  70  N.  W.  386;  Gresham  v.  Norwich 
Unicm  F.  Ins.  Soc.  157  Ky.  402,  163  S.  W. 
214;  Benner  v.  Fire  Asso.  of  Philadelphia, 
229  Pa.  76,  140  Am.  St.  Rep.  706,  78  Atl. 
44;  O'Reilly  v.  London  Asaur.  Corp.  101 
N.  Y.  576,  6  N.  E.  568;  Whitman  v.  Mil- 
waukee F.  Ins.  Co.  128  Wis.  124,  5  L.R.A 
(N.S.)  407,  116  Am.  St.  Rep.  25,  107  N.  W. 
291;  Mooney  v.  Merriam,  77  Kan.  305,  94 
Pec.  263;  McCracken  v.  Travelers'  Ins. 
Co.  —  Okla.  —,  156  Pac.  640. 

The  alleged  oral  agreements  by  Robinson 
and  Kennedy  were  not  to  be  performed 
within  one  year,  and  are  void. 

Osgood  V.  Shea,  86  Neb.  729.  42  L.R.A. 
(N.S.)  648,  126  N.  W.  310;  Reynolds  v. 
First  Nat.  Bank,  62  Neb.  747,  87  N.  W. 
912. 

Assured  after  a  loss  by  fire  must  furnish 
the  necessary  proofs,  and  failing  that  can- 
not recover. 

Hicks  V.  British  American  Assur.  Co. 
162   N.   Y.   284,   48   L.R.A.   424,  56   N.   E. 
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743;    HoIUd   v.   Essex  Mut.  Ben.  Asso.  88 
N.  J.  L.  204,  96  Atl.  71. 

Messrs.   W.   D.   Oldham   and  Fred   A. 
Nye,  for  appellees: 

An    agreement    for   renewal    of   a   policy 
already  in  existence  is  sufficiently  definite  ! 
and    certain    to    constitute    a    contract    of  i 
insurance  which  will  bind  the  company.  | 

Georgia  Home  Ins.  Co.  v.  Kelley,  —  Ky.  i 
— ,  113  S,  W.  882;  Mallette  v.  British' 
American  Assur.  Co.  91  Md.  471,  46  Atl. 
1005;  Abel  V.  Phoenix  Ins.  Co.  47  App.  Div. 
81,  62  N.  Y.  Supp.  218;  Commercial  Ins.  Co. 
V.  Morris,  105  Ala.  498,  18  So.  34;  Wilson 
V.  German  American  Ins.  Co.  95  Neb.  774, 
146  N.  W.  946;  Clark  v.  Bankers  Acci. 
Ins,  Co.  96  Neb.  381,  147  N.  W.  1118;  Ger- 
man Ins.  Co.  V.  Penrod,  35  Neb.  273,  53 
N.  W.  74;  Stehlick  v.  Milwaukee  Me- 
chanics' Ins.  Co.  87  Wis.  322,  58  N.  W. 
379;  McCabe  v.  ^tna  Ins.  Co.  9  N.  D.  19, 
47  L.R.A.  641,  81  N.  W.  426;  Baldwin  v. 
Phoenix  Ins.  Co.  107  Ky.  356,  92  Am.  St. 
Rep.  362,  54  S.  W.  13;*Squier  v.  Hanover 
F.  Ins.  Co.  162  N.  Y.  552,  76  Am.  St,  Rep. 
349,  57  N.  E.  93;  Sanford  v.  Orient  Ins. 
Co.  174  Mass.  416,  54  N.  E,  883;  Baubie 
V.  ^Etna  Ins.  Ca  2  Dill.  156,  Fed.  Cas.  No. 
1,111;  Taylor  v.  Gcrmania  Ins.  Co.  2  Dill. 
282,  Fed.  Cas.  No.  13,793;  King  v.  Cox, 
63  Ark.  204,  37  S.  W.  877;  Union  Ins. 
Co.  V.  McGooke,  33  Ohio  St.  555 ;  5  Elliott, 
Contr.  §§  4133,  4134;  Rivara  v.  Queen's 
Ins.  Co.  62  Miss.  720;  Post  v.  ^tna  Ins.  Co. 
43  Barb.  351. 

Ck)rnisti,  J.,  delivered  tlie  opinion  of  the 
court: 

More  than  ten  years  before  the  fire,  the 
occasion  of  thift  suit,  one  Robinson,  a  bank 
cashier,  maintained  an  insurance  agency, 
representing  defendant  and  other  insur-  I 
ance  companies.  Afterwards,  some  four 
years  before  the  fire,  he  sold  bis  interests 
in  the  bank  and  agency  to  one  Kennedy, 
who  became  cashier  and  agent.  Plaintiffs 
allege  that  at  the  beginning  of  this  period 
eacli  orally  "contracted  with  the  said  agency 
of  the  defendant  to  keep  his  property  here- 
inafter described  insured  at  all  times 
against  loss,"  etc.;  that,  in  accordance  with 
said  agreement,  the  defendant  did,  from  year 
to  year,  issue  its  policies  through  said 
agency,  and  "the  premium  therefor  would 
be  charged  against  the  account  of  the  plain- 
tiff in  said  bank  or  collected  by  said  agency 
from  the  plaintiff  on  demand;"  that  the  de- 
fendant did  not,  in  accordance  with  the 
agreement,  renew  its  policies,  expiring 
May  20  and  24,  1914;  and  that  the  prop- 
erty was  destroyed  by  fire  November  3, 
1914.  The  defendant,  besides  denying  such 
agreement  or  costume,  denies  all  liability 


by  reason  thereof.  From  a  judgment 
against  defendant  for  the  losses  as  if  upon 
policies  in  full  force  and  effect,  defendant 
appeals. 

The  evidence  shows  that  at  the  time  of 
the  expiration  of  the  old  policies  in  May, 
1914,  neither  of  the  plaintiffs  had  any  mon- 
ey in  the  bank,  and  the  bank  examiner  was 
calling  the  l)«nk*8  attention  to  the  over- 
drafts. During  the  five  and  one  half  months 
intervening  before  the  fire  no  premium  was 
tendered,  nor  policy  demanded.  During 
the  ten-year  period  the  amount  of  one  pol- 
icy at  least  was  changed,  and  the  insurance 
on  oJie  of  the  properties  was  changed  by 
the  agency  from  another  company  to  the 
defendant.  When  Kennedy  bought  out  Rob- 
inson no  new  contract  was  made,  accord- 
ing to  plaintiffs,  except  that- Kennedy  was 
to  continue  the  insurance  the  same  as  Rob- 
inson had. 

As  stated  in  plaintiffs'  brief,  "The  agents 
themselves  selected  which  company  they 
would  insure  these  men  in." 

As  sworn  to  by  plaintiff  Bridges,  after  the 
agent  had  transferred  the  insurance  from 
one  company  to  another,  "I  told  him  it 
didn't  make  a  bit  of  difference.  ...  I 
didn't  know  one  insurance  company  from 
another,  and  all  I  wanted  was  insurance, 
and  he  said  I  didn't  need  to  worry,  he 
would  take  care  of  that." 

The  agency  clearly  was  given  the  privi- 
lege of  making  such  selection  as  its  own 
business  or  convenience  would  suggest. 

Admitting  the  agreement  and  custom, 
as  sworn  to,  between  plaintiffs  and  the  agen- 
cy representing  several  companies  it  must 
be  held  that,  in  the  making  of  a  selection 
of  companies  and  procuring  insurance,  the 
agent  would  be  acting  either  for  itself  or 
as  the  agent  of  the  plaintiffs,  and  not  of 
the  defendant  company.  Until  a  selection 
was  made,  the  company  selected  would  be 
an  entire  stranger  to  the  transaction.  To 
constitute  a  contract  the  minds  of  the  par- 
ties to  it  must  meet.  There  must  be  an 
offer  and  acceptance.  This  could  not  hap- 
pen between  plaintiffs  and  defendant  ao 
long  as  Robinson  or  Kennedy  had  the  op- 
tion of  selecting  one  company  or  another 
at  his  pleasure.  In  short,  it  is  not  pos- 
sible, rationally,  to  conceive  that  in  making 
the  selection  the  agent  would  be  acting  for 
the  company.  In  its  very  nature,  the  thing 
to  be  done  is  done  by  the  party  procuring 
the  insurance.  Hence,  at  the  time  of  the 
fire  no  contract  of  insurance  existed  be- 
tween plaintiffs  and  defendant,  and  no 
cause  of  action  arose. 

We  are  of  opinion,  however,  that  plain- 
tiffs' case  must  fail  for  other  reasons,  even 
though    the    original    agreement    had    been 
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with  reference  to  a  policy  in  a  specified 
company.  In  the  absence  of  express  au- 
thority an  insurance  agent  has  no  appar- 
ent authority  to  make  a  contract,  like 
this,  for  insurance  from  year  to  j'ear  for 
an  indelinite  period,  ten  to  twenty  years 
in  the  future.  There  would  be  nothing  in 
the  tiaiisacticm  which  would  inform  the 
company  of  its  existence.  Insurance  com- 
panies mii«?t  be  given  the  privilege  of  re- 
fusing insurance,  of  changing  rates  or 
amounts,  or  of  quitting  the  field.  The  ap- 
parent authority  of  the  agent,  if  it  exists 
at  all,  must  be  limited  to  policies  which 
are  to  be  issued  within  a  reasonable  time. 

Again,  the  agreement  is  wanting  irf  that 
mutuality  required  to  make  a  valid  con- 
tract. The  plaintiffs,  according  to  their 
testimony,  coiild  stop  renewals  whenever 
they  desired.  The  defendant  must  have 
the  same  right.  If  it  is  said  that  the  de- 
fendant had  the  same  right  by  implication, 
then,  aside  from  want  of  certainty  re- 
quired, it  must  be  further  said  that  it  ex- 
ercised the  right  in  not  issuing  the  policies: 
the  plaintiffs  having  neither  paid  for  them, 
tendered  payment,  nor  demanded  them 
during  the  over  five  months  which  elapsed 
after  the  old  policies  expired. 

Again,  it  is  not  contended  by  plaintiffs 
that  in  the  arrangements  had  they  would 
have  issued  to  them  new  policies  without 
paying  the  premiums.  The  custom  sworn 
to,  that  the  amount  of  the  premium  was 
to  be  charged  to  their  accounts  at  the  bank, 
must  be  taken  to  mean  an  account  having 
money  to  its  credit.  Under  any  concep- 
tion of  the  oral  contract,  in  the  absence 
of  some  agreement,  express  or  implied,  to 
extend  credit  for  over  five  months,  the  de- 
fendant would  not  be  bound  to  issue  its 
policy  until  the  consideration  was  paid. 

Again,  even  though  it  should  be  the  law 
that  an  insurance  agent  may  bind  the  com- 
pany by  an  oral  agreement  for  insurance 
in  prtpsenti  or  in  futuro,  we  know  of  no 
case  holding  that  the  agreement  must  not 
be  clear  and  explicit  in  its  terms.  It  must 
be  certain  as  to  parties,  time,  amount,  rate, 
property,  and  other  material  facts.  The 
agreement   sworn  to  was   uncertain  as  to 


parties  (the  insurance  company  was  once 
changed )  ;  as  to  time  ( it  was  indefinite ) ; 
as  to  amount  (the  amount  was  once 
changed)  ;  as  to  rate  (nothing  was  said 
about  rate,  and  it  would  be  unreasonable  to 
suppose  that  the  parties  contemplated  that 
the  rate  would  never  change,  or  its  payment 
be  deferred  five  and  one  half  months). 

Defendant  in  its  brief  argues  that  such 
contract,  being  oral,  and  not  to  be  per- 
formed within  one  year,  would  be  void  as 
within  the  Statute  of  Frauds;  also  that  in 
all  undertakings  by  an  agent  to  procure 
insurance  for  another,  although  in  a  specif- 
ic company,  the  agent  acts  for  the  other  or 
for  himself  until  the  application  is  in  fact 
marie:  also  a  question  of  pleading, —  that 
a  petition  alleging  an  insurance  contract 
in  pra*senti  will  not  support  a  judgment 
basrd  upon  evidence  of  a  contract  for  in- 
surance in  futuro.  It  is  not  necessary  to 
decide  these  questions  here. 

For  cases  bearing  upon  the  questions  in- 
volved see  Parker  v.  Kniglits  Templars*  & 
M.  Life  Indemnity  Co.  70  Neb.  2&8,  07  N. 
W.  281;  Willson  v.  German  American  Ins. 
Co.  95  Xeb.  774,  146  N.  \V.  945;  Clark  v. 
liankers'  Acci.  Ins.  Co.  .96  Neb.  381,  147 
N.  VV.  1118;  Sargent  v.  National  F.  Ins. 
Co.  86  N.  Y.  026;  Michigan  Pipe  Co.  v. 
Michigan  F.  &  M.  Ins.  Co.  92  Mich.  482, 
20  L.R.A.  277,  52  N.  W.  1070;  Connecticut 
F.  Ins.  Co.  v.  Bennett,  1  Ohio  S.  &  C.  P.  Dec 
60;  Wood  V.  Prussian  Nat.  Ins.  Co.  99 
Wis.  497,  75  N.  W.  173;  Stehlick  v.  Milwau- 
kee Mechanics'  Ins.  Co.  87  Wis.  322,  58  N. 
W.  379;  Taylor  v.  Phoenix  Ins.  Co.  47  Wis. 
365,  2  N.  W.  559,  3  N.  W.  584 ;  Whitman  t. 
Milwaukee  F.  Ins.  Co.  128  Wis.  124,  5  L.R.A. 
(N.S.)  407,  116  Am.  St.  Rep.  25,  107  N. 
W.  291;  Benner  v.  Fire  Asso.  of  Philadel- 
phia, 229  Pa.  75,  140  Am.  St.  Rep.  706, 
78  Atl.  44;  Mooney  v.  Merriam.  77  Kan. 
305,  94  Pac.  263. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  dismissed. 

SecljCwIok,  J.,  not  sitting.  Dean,  J.,  dis- 
senting. 

Petition  for  rehearing  denied. 
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575. 


ADEMPTION. 


Of  legacy,  see  Wills. 


ADMINISTRATION. 

Of   decedent's   estate,   see   Executobs   and 
Administbatobs. 
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ADVEBSi;  POSSESSION. 

As   to   limitation   of  actions,   see  Limita- 
tion OP  Actions. 


-•-♦» 


ADVERTISING. 

Annotation, 

Right  of  action  for  use  of  photograph  or 

natne     for     advertising     purposes. 

1918D,  1152. 

Unauthorized  use  of  photograph  for  adver- 
tising purposes.     1018D,  1151. 


A6ENGT. 

See  Pbincipal  and  Agent. 


Injuries  by. 

Annotation. 

Liability  of  owner  for  injury  to  person 
or  property  on  highway  by  animal 
permitted  to  run  at  large.  IQISD^ 
200. 

Necessity  of  knowledge  of  vicious  disposi- 
tion of  horse  to  render  owner  liable 
for  injury  by  it.    1918D,  197. 

Kicking  of  child  by  horse  running  at  large. 
1918D,  197. 


AUENATION. 

Of  homestead,  see  IIomestead. 


ALIENS. 

Libel   by  false   charge  that  candidate   for 
office  is  not  a  citizen.     1918D,  1091. 


#•» 


ALTERATION  OF  INSTRITMENTS. 

Annotation. 

Implied  or  apparent  authority  as  to  /III- 
ing  in  blanU  left  for  the  name  of  the 
payee  in  commercial  paper.    1918D, 
1064. 

Insertion  bv  maker  of  words  "or  bearer" 
after  name  of  payee  whose  name  was 
filled  in  bv  him  after  note  was  indorsed 
for  his  accommodation.     1918D,  1061. 


AMOUNT   IN    CONTROVERSY. 

For  purpose  of  jurisdiction.     1918D,  389. 


ANCILLART  ADMINISTRATION. 

See  Executors  and  Administbatobs. 


ANTECEDENT  DEBT. 

Annotation. 

Existing  indebtedness  as  a  suffi^ent 
consideration  to  give  grantee  the 
status  of  a  purchaser  for  value. 
191SD,  S68, 

As  consideration  for  conveyance.  1918D, 
661. 


-♦-^ 


ANIMALS. 


Fright  of,  generally,  see  Fbiqht. 
L.R.AJ918D. 


APPEAL  AND  ERROR. 

Appellate  Jnrisdiotlon  generally. 

Appeal  from  part  of  judgment.  1918D, 
1036. 

Jnrisdiotion  of  Supreme  Court  of 
United  States. 

Over  district  and  circuit  courts.  1918D, 
254. 

Jurisdiction  of  state  courts. 

Amount  necessary  for  jurisdiction.    1918Dy 

389. 

Record. 

~  finding*. 

Finding  of  fact  not  requested  by  either 
party  as  part  of  record.     1918D,  1174. 

Sufficiency  of  finding  to  show  that  notice 
of  intention  to  foreclose  a  mechanics' 
lien  was  given  to  the  record  owner. 
1918D,  1036. 

Finding  that  materialman  made  and  filed 
a  mechanics'  lien  as  a  statement  of 
fact  and  not  a  conclusion  of  law. 
1918D,  1036. 

—  opinions. 

Written  opinion  by  trial  judge  not  request- 
ed by  either  party  as  part  of  record. 
1918b,  1174. 

—  assignaenta  of  error. 

I  Failure  to  assign  cross  errors.     1918D,  522. 

Objections  and  exceptions;  raising 
questions  in  lower  court. 

—  deflniteness. 

To  instructions.     1918D,  561. 
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•— neoeasity  for  ezceptloiL. 

Annotation, 

NecCHsity  of  objecting  to  improper  argu- 
ments to  the  jury  when  thci,y  are 
made,     191SD,  4S, 

•—  raising  questions  by  notion  or  other 
mode. 

Motion  for  new  trial.  1918D,  684,  825, 
949. 


DismissaL 

For    lack    of    jurisdiction; 
amount.    1918D,  389. 


jurisdictional 


Wliat  revienv^able  generally. 

Right  to  consider  question  of  construction 
of  statute  as  well  as  its  constitutional- 
ity.    1918D,  254. 

Questions  not  raised  below. 

Consideration  of  theory  of  defense  not  re- 
lied upon  at  the  trial.     1918D,  522. 

Errors  waived  or  enred  below. 

—  in  generaL 

AuTiotation, 

E fleet  of  corrective  instructions  to  the 
jury  from  the  court  to  render  ftite- 
atatvment  of  facts,  or  statement  of 
facts  not  in  evidence,  by  counsel  in 
argument  to  jury  nonprejudicial, 
1918D,  34. 

Waiver  of  right  to  complain  of  cross-ex- 
amination outside  scope  of  the  direct 
examination.     1918D,   1086. 

Eemarks  of  counsel.     1918D,  1. 

—  as  to  instmotions. 

Error  cured  by  other  instructions.  1918D, 
1086. 

Review  of  facts. 

For  instances  of  excessive  or  inadequate 
verdict,  see  Damages. 

Review  of  verdict  generally.     1918D,  920. 

What  errors  xrarrant  reversal. 

—  as  to  pleadings. 

Rulings  on  demurrer.     1918D,  357. 

—  as  to  evidence. 

Inadvertent  statement  bv  witness  of  ulti- 
mate  fact  to  be  determined.  1018D, 
6,38. 

Error  cured  by  verdict.     1918D,  873. 

Erroneous  exclusion.    1918D,  126,  943. 

—  as  to  instructions. 

instructions     upon     facts     and     evidence. 

19181),  876. 
Failure  or  rtfu^al  to  instruct.    1918D,  526, 

075. 


-^  remarks  or  argument  of  oonnseL 

Annotation, 

Misstatement  of  facts,  or  statement  of 
facts  not  in  evidence,  by  counsel  in 
argument  to  jury,  as  ground  for  re^ 
versal,     191SD,  4, 

Statement  of  facts  not  in  evidence.  1918D, 
1. 

Reading  of  magazine  article  on  "third  de- 
gree" to  jury.     1918D,  571. 

—  remarks  or  conduct  of  judge. 

Remark  of  court  alleged  to  sliow  hostilitv 

to  accused.     1918D,  949. 
Direction    by   court   that   defective   paving 

plank  be  brought  into  court.     1918D, 

943. 

Liability  on  appeal  bond. 

Annotation. 

Bight  of  sureties  on  appeal  or  super^ 
sedeas  bond  to  look  to  sureties  on  a 
'  ptHor  bond  of  tlie  same  principal. 
1918D,  1192. 

Right  of  one  recovering  judgment  in  replev- 
in suit,  which  is  affirmed  on  appeal, 
to  joint  and  several  judgment  against 
principals  and  sureties  in  the  redeliv- 
ery and  supersedeas  bonds.  1918D, 
1188. 

Right  of  surety  on  replevin  bond  in  which 
plaintifT  recovers  judgment  to  be  sub- 
rogated to  the  plaintifl's  riglits  as 
against  the  sureties  on  a  supersedeas 
bond  given  on  appeal  from  the  judg- 
ment.    1918D,  1188. 


-»♦ 


APPLIANCES. 

Master's  duty  as  to,  see  IVIasteb  aitd  Serv- 
ant. 


-»♦ 


APPQINTMENT. 


Power  of,  see  Powerbs. 


AROHITEOT. 

Annotation. 

Liability  of  architect  to  owner  in  regard 
to  plans.     1918D,  S93. 

Measure  of  duty  of,  to  employer.     1918D, 

889. 
Evidence    on    question    of    negligence    of. 

1918D,  889. 
Measure  of  damages  for  negligence.    1918D, 

889. 
Question    for    jurv    as    to    negligence    of. 

1918D,  889. 
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Direction  of  verdict  in  action  against,  for 
lack  of  skill  in  preparing  specifications 
and  constructing  building.  1918D, 
889. 


ARGUMENTATIVENESS. 

In  pleading,  see  Pleadinq. 


ARREST. 

Annotation. 

Right  to  defend  one* 8  self  against  an 
officer  iclio  does  not  disclose  his 
identity  or  character.    191SD,  07S. 

Right  of  one  to  repel  an  attack  upon  him 
by  officer  who  tries  to  arrest  him  with- 
out disclosing  his  authority.  1918D, 
975. 

Validity  of  warrant  for  arrest  beyond  boun- 
daries of  state  where  issued.  1918D, 
674. 


ASEXUAIJZATION. 


See  St£Bilization. 


-•-•• 


ASSATTIiT  AND  BATTERY. 

Liability  of  master  for  assault  by  servant. 
1918D,  571. 


-♦-^ 


ASSESSMENTS. 

For  insurance,  see  Insubakce. 
For   public    improvement,    see   Public   Im- 
provements. 
In  general,  see  Taxes. 


ASSETS. 

Of   decedent's   estate,    see   Executors  and 
Administrators. 


-♦-^ 


ASSIGNMENT. 

Of  corporate  stock,  see  Corporations. 
Of   insurance  policy,  see  Insurance. 
Of  lease,  see  Landlord  and  Tenant. 

Annotation. 

The  right  of  surety  on  contractor's  hond 
as  against  assignee  of  fund.  1918D, 
736. 

Effect  of  assignment  on  right  of  subroga- 
tion.    191 8D,  732. 

L.R.A.1918D. 


ASSIGNMENT  OF  ERRORS. 

On  appeal,  see  Appeal  and  Error. 


ASSUMPSIT. 

Annotation. 

Recovery  hack,  of  premiums  or  assess^ 
ntents  paid  after  insured- s  death  or 
disappearance,     191SD,  1X88. 

Recovery  of  insurance  premiums  paid  after 
death  or  disappearance.     1918D,  1185. 


ATTESTING  WITNESSES. 

Overcoming  testimony  of.     1918D,  638. 


-#«•- 


ATTORNEY  GENERAI.. 

Effect  of  filing  of  information   by,   at  re- 
quest of  the  governor.     19181),  365. 


ATTORNEYS. 
Disbaniie]i,ty  suspension,  or  discipline. 

Annotation. 

Imputation  Iky  attomeyt  in  course  of 
legal  proceedings  of  prejudice  to 
court  or  judge  as  ground  for  dts- 
harm^ent    or    suspension.      1918D, 

4:60. 

Effect  of  error  in  advice  given  by  attorney 
drawing  will  as  to  the  effect  of  a  pro- 
vision therein  to  defeat  its  probate. 
1918D,  742. 

Privilege  of  attorney  who  has  removed  a 
cause  to  the  Federal  court,  in  stating 
to  the  court  that  the  state  judges  arc 
so  prejudiced  that  his  client  cannot  get 
a  fair  trial  in  the  state  courts.  1918C, 
447. 

Relation  to  client. 

Annotatifms, 

Determination  of  disputed  questions  in 
summary  proceedings  to  cotnpel  at' 
tomey  to  surrender  money  or  prop- 
erty.     1918D,  8SO. 

Power  of  attorney  to  hind  client  by  re- 
lease of  person  or  property  of  deht- 
or  from  process  to  enforce  judg- 
ment.    19X8D,  808. 

Effect  of  statutory  provision  for  nummary 
proceedings  against  attorney  failing  to 
pay  over  money  to  client,  to  deprive 
him    of    right   to    jurv    trial.      1918D, 

825. 
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Effect  of  release  by  attorney  without  knowl- 
edge of  client,  of  defendant  under  ar- 
iose, to  work  a  satisfaction  ol  the  judg- 
ment.    1918D,  807. 


♦  •» 


ATTORNEYS*  FEES. 

Inclusion  in  vendor's  lien  of  attorney's  fee 
provided  for  by  purchase  money  note. 
1918D,  963. 


-♦-^ 


AUTHORITY* 

Presumption  and  burden  of  proof  as  to,  see 
Evidence. 


AUTOMOBILES. 


I 


In  general^ 

Annotation, 

Lien  upon  automobile  for  repairs  or 
storage.     191SD,  330, 

Right  to  lien  of  one  selling  automobile 
tires  who  places  them  on  the  wheela. 
1918D,  327. 

Priority  of  lien  for  repairs  to,  over  lien  of 
chattel  mortgage.    1918D,  118. 

Liability  of  peace  officer  for  killing  of  inno- 
cent person  in  attempting  to  enforce 
order  to  driver  of  automobile  to  halt. 
1918D,  373. 

Injury  to  one  driving,  by  obstruction  in 
street.     1918D,  126. 

Public  regulntion  and  oontroL 

Annotation, 

Validity  and  construction  of  Acts  Reg- 
ulating Speed  of  Automobiles. 
1918Df  182, 

Effect  of  statute  regulating  speed  to  annul 
ordinance  on  the  same  subject.  1918D, 
126. 

Liability  for  Injury  on  defective  highway 
to  person  riding  in  unregistered  auto- 
mobile.    1918D,  671. 

NeKligenoe  in  use  of;  injnry  by. 

Annotation, 

Making  primn  facie  case  of  responsi- 
bility  for  negligence  of  driver  of 
automobile  by  proof  of  defendanVs 
ownership  of  car  or  employment  of 
driver,     1918D,  924, 


Liability  of  owner  attempting  to  drive 
automobile  across  track  in  front  of 
train,    for    injury    to    invited    guest. 

1918D,  206. 


Use  of  automobile  without  authority,  which 
by  statute  is  a  felony,  as  negligence  to- 
ward pedestrians.     1918D,  880. 

Making  prima  facie  case  of  liability  for 
injury  by  proving  ownership  of  car 
and  that  the  driver  was  the  owner's 
agent.    191 8D,  920. 

Liability  of  owner  for  injury  by  machine 
while  servant  is  using  it  on  errand  of 
his  own.     1918D,  115. 

Duty  of  driver  to  give  warning  to  pedes- 
trians.   1918D,  880. 

Correctness  of  instructions  in  action  for 
injury.     1918D,  880,  1086. 

Evidence  of  telephone  conversation  acknowl- 
edging responsibility  of  corporation 
for  automobile  accident.     1918D,   716. 

Contribntory  negligence. 

Failure  of  invited  guest  to  act  when  driver 
of  automobile  in  which  he  is  riding  at- 
tempts to  cross  track  in  front  of  train. 
1918D,  205. 

Failure  of  one  about  to  cross  street  to  look 
backward  for  approaching  automo- 
bUes.     1918D,  1086. 


-♦^ 


AUTOPSY. 

Annotation, 

Liability  for  damages  for  perfonning 
autopsy,     1918D,  404, 

Liability  for  performing  unauthorized  au- 
topsy.    1918D,  403. 


AVUI.SION. 

Effect    of   change   of   channel   of   boundary 
river  by  avulsion.     1918D,  268. 


-♦-^ 


BANKRUPTCY. 

• 

Right  of  trustee  in  bankruptcy  of  corpora- 
tion to  which  lease  was  assigned  in 
payment  of  stock  to  set  up  breach  of 
covenant  in  lease  against  assignment. 
1918D,  1044. 

Effect  of  discliarge  in  bankruptcy  of  man 
on  judgment  against  himself  and  wife 
which  is  a  lion  on  property  held  by 
entireties.     1918D,   276. 


BANKS. 

Annotation. 

Right  or  power  of  bnnlc  to  purchase 
draft  with  hill  of  lading  attached. 
1918J>f   706, 

Estoppel  to  denv  partnership  in.     191 8D, 

482. 
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Effect  of  issue  of  circular  by  manager  of 
bank  without  authority,  indicating 
that  a  nonresident  is  a  partner  in  the 
business.      1918D,   482. 

Purchase  by  bank  of  draft,  to  which  bill 
of  lading  is  attached  as  collateral  se- 
curity, as  engaging  in  trade  or  com- 
merce by  buying  or  selling  merchandise, 
within  'meaning  of  statute.  1918D, 
704. 


BAB. 

Of  limitations,  see  Limitation  op  Actions. 


BASTABDY. 

Annotation. 

Right  of  the  parties  to  compromise  or 

settle  bastardy         proceedings* 

101SD,  291. 

Power  of  mother  of  child  to  compromise 
her  claim  against  the  father.  1918D, 
289. 

Sufficiency  of  consideration  paid  by  reputed 
father  to  the  mother  to  support  con- 
tract releasing  him  from  obligation. 
1918D,  289. 

#-•-♦ 


BAWDY  HOTTSB. 


See  DisoBDEBLY  Houses. 


BENEFITS. 

Estoppel  by  receiving,  see  Estoppkl. 


4  •  » 

BII«L  OF  LADING. 

Annotation.  * 

Right  of  power  of  hank  to  purchase 
draft  ivith  hill  of  lading  attached. 
1918D,   706. 

Purchase  bv  bank  of  draft  to  which  bill 
of  lading  is  attached  as  collateral  se- 
curity, as  engaging  in  trade  or  com- 
merce by  buying  or  ^selling  merchandise, 
within  meaning  of  statute.  1918D, 
704. 

Right  of  bank  to  which  bill  of  lading  with 
draft  attached  is  indorsed,  to  maintain 
action  for  conversion  of  property  called 
for  in  the  bill.     1918D.  704. 


-♦-^ 


BIIXS  AND  NOTES. 

Alteration  of,  see  Alteration  of  Inbtbu- 

MEXTS. 


ConaideratioB, 

Annotation. 

Right  of  maker  or  indorser  of  hill  or 
note  for  illegal  consideration  to 
affirmative  relief,     191SD,  94:1. 

NegotiabiUty. 

Annotation. 

Bill   or  note  payable   to   the  order  of 

person    named,     "only.*'       1918D, 

226, 

Eflfect  of  indorsement  of  guaranty  of  pay- 
ment.    191SD»  1090. 

Note  containing  printed  words  "pay  to  the 
order  of"  with  the  written  word  *'only" 
after  the  name  of  the  payee.  1918D, 
224. 

Certainty  as  to  maturity.     1918D,  522. 

Indoraement  and  transfer. 

—  in  general. 

Annotations, 

Right  of  indorser  of  hiU  or  note  for 
illegal  consideration  t»  affirmative 
relief.       1918V,   941. 

Indorsement  by  signing  o»  f€u:e  of  <n- 
strument,     1918D,  966. 

Indorsement  of  signature  on  the  face  of  a 
note.     1918D,  963. 

—  liability  of  indorser. 

Availability  against  holder  ii.  due  coarse 
of  collateral  agreement  that  one  in- 
dorsing notes  should  not  be  liable  as 
indorser.     1918D,  522. 

Rigbts  and  liabilities  of  transferees 
generally. 

Availability  against  holder  in  due  course 
of  collateral  agreement  that  one  in- 
dorsing notes  should  not  be  liable  as 
indorser.      1918D,    522. 

Wbo  are  bona  fide  holders. 

Indorsee  of  note  on  which  payee  has  in- 
dorsed guaranty  of  payment.  1918D, 
1099. 


-»♦ 


BLANKS. 


Annotation. 

Implied  or  apparent  autliority  as  to 
filling  in  blank  left  for  the  name  of 
the  payee  in  comm/ercial  paper, 
1918D,  1064. 


BOARDING  HOUSES. 

Annot€ition. 

Who  is  boarding-house  keeper  within 
statute  giving  lien,     1918D,  402, 
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BONA  FIDE  HOUDEll. 

Of  notes,  Bee  Bills  aixd  Notes. 

Of  land,  see  VE^'I>OB  and  Pubcuaseb. 


BOKDS. 

On  appeal,  Bee  Appeal  and  Ebbob. 
Replevin  bonds,  see  Replevin. 
Subrogation  of  surety,  see  Subboqation. 

For  indemnity  and  secnritjr  generally. 

Accrual   of   right   of   action   on   indemnity 

bond.     1918D,  1070. 
Condition  precedent  to  right  of  action  on 

indemnity  bond.     1918D,  1070. 

Gontraotor's  bond. 

Annotations, 

Right  of  surety  on  contracU^r's  bond 
as  ayainst  assignee  of  fund, 
J918D,  736. 

Contractor's  bond  for  the  payment  of 
claims  for  labor  and  material  as  a 
contract  of  indemnity  against  h'a- 
bility  or  agaitist  loss,  191SD, 
1074, 

Evidence  as  to  payment  of  contract  price 
to  the  contractors.     1918D,  1070. 

Sufficiency  of  notice  of  motion  for  judgment 
on   bond.     1918D,   1070. 

Question  whether  bond  is  a  contract  of 
indemnity  against  liability  or  one 
against  loss  or  damage  only.  1918D, 
1070, 

Groceries  furnished  for  use  in  boarding 
house  maintained  by  contractor  for 
workmen  as  materials  within  protec- 
tion of  bond.     1918D,  776. 

Commercial  bonds. 

Annotation, 

Right  of  railroad  company  to  guarantee 
the  securities  of  another  railroad 
company,     1918D,   176, 

Power  of  railroad  corporation  to  guarantee 
bonds  issued  by  other  company.  1918D, 
166. 

Presumption  that  each  of  several  railroad 
companies  guaranteeing  payment  of 
bonds  of  another  company  know  the 
contractnral  powers  of  each  company. 
1918D,  166. 


♦  •» 


BOUND  JLRIU. 

Of  nation,  state,  or  municipality. 

Conclusiveness    of    judgment    determining. 

1918D,  258. 
Boundary  line  between  states  separated  by 

navigable  river.     1918D,  258. 

Of  private  property. 

Determination  of  boundaries  of  land  ac- 
quired by  railroad  company  in  con- 
demnation  proceedings.      191 8D,   710. 


BOOKS. 

Annotation, 

Use  of  seientiflo  and  technical  boolcs 
by  counsel  in  arguing  to  jury, 
1018D,  81, 


BRIDGES. 

Liability    of    municipality    for    injury    on. 
1918D,  671. 


BROKERS. 

In  general. 

Ticket  brokers,  see  Tickets. 

Liability  to  statutory  penalty  for  selling 
commodity  below  a  given  standard. 
1918D,  724. 

Real  estate  brokers. 

Annotation, 

Liability  of  owner  ujton  revolting  au- 
thority of  real  estate  broker  em- 
ployed  for  a  definite  period. 
1918D,  731, 

Right  of  broker  to  purchase  the  property 
himself  and  sell  it  at  increased  price. 
1918D,  407. 

Where  before  time  given  broker  in  which 
to  obtain  purchaser  has  elapsed,  prin- 
cipal sells  the  land  through  another 
agent.     1918D,  728. 


BUIUDING      AND      CONSTRUCTION 
CONTRACTS. 

As  to  architects,  see  Abchitects. 
Bond  of  contractor,  see  Bo^ds. 


BUIIJ>INGS. 

Liens  on,  see  Mechanics'  Liens. 

Annotation, 

Validity  of  statute  or  ordinance  rcr 
quiring  the  lighting  of  private 
premises,     1918D,  088, 

Validity  of  ordinance  requiring  lights  to 
be  kept  burning  in  public  hallways  of 
tenements  from  sunset  to  sunrise. 
1918D,  685. 

Regulating  height.     1918D,  700. 

Regulating  mode  of  construction  and  use 
of  tenement  houses.     1918D,  700. 
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BURDEN    OF    PROOF. 

In  general,  see  Evidence. 


BURGLARY. 

Insurance  against,  see  Ixsuraxce. 

Breaking  into  an  unoccupied  liouso  in  the 
night  time  with  intent  to  commit  fel- 
ony.    1918D,   513. 


CADAVER. 


See  Corpse. 


-♦-^ 


CANCELATION. 

Of  insurance  policy,  see  Insuranoi. 


-♦-^ 


CANDIDATE. 

Libel  or  slander  of.     1918D,  1091. 


CAPTION. 

Of  indictment.     1918D,   1090. 


^»» 


CARRIERS. 

In  general. 

Damages  in  action  against,  see  Damages. 

Annotation. 

Duty  to  provide  acfiarate  conipartments 
for  colored  ptitmenyers  in  sleeping 
or  palace  cars,     1018D,  709. 

Status  of  interstate  carrier  within  the 
state  as  to  intrastate  busiincss.  1918D, 
268. 

Effect  of  Separate  Coach  I.aw  on  right  of 
carriers  to  serve  meals  to  the  respec- 
tive races  at  ditfercnt  times  in  one 
car.     191 8D,  707. 

Negligence  in  calling  white  persons  into  the 
dining  car  at  a  time  when  meals  are 
to  be  84»rved  to  members  of  the  negro 
race.     1918D,  707. 

Rules  and  res^lations. 

Reasonableness  of  rule  that  women  shall  be 
allowed  to  go  lirst  in  boarding  cars. 
1918D,  929. 

IVlio  are  passengers. 

One  attempting  to  board  train  at  other 
than  regular  stopping  place.  1918D, 
1114. 


One  who  boards  a  special  car  without  in* 
vitation  and  to  secure  free  transpor- 
tation.    1918D,  249. 

Abnse  of,  or  insnlt  to,  passenger. 

Annotation. 

Liability  for  ttrongfuUy  threatening 
passenger  with  expulsion.  1918Df 
870. 

Threat  of  ejection  in  the  hearing  of  others. 
1918D,  873. 

Admissibility  in  action  for  accusing  pas- 
senger of  obtaining  transportation  by 
means  of  worthless  check,  of  statute 
making  it  a  crime  to  attribute  to  an- 
other an  act  exposing  him  to  public 
scorn.     1918D,  873. 

Measure  of  care;  negligence  tovard 
passengers  generally. 

Annotati^m, 

Carrier's  liability  for  injury  to  passen- 
ger from  door  of  vehicle.  1918D, 
629. 

Question  for  jury  as  to  negligence.    1918D, 

317. 
Failure  of  carrier  to  expel  passenger  using 

dangerous  path  as  an  inyitation  to  use 

the  same  dangerous  course  on   future 

occasions.     1918D,  212. 
Negligence  in  failing  to  assist  passenger  to 

open  exit  door  which,  to  knowledge  of 

employees,  opens  with  difficulty.    1918D, 

526. 
Injury    to    passenger    by    defect    in    door. 

1918D,   526. 

Contribntory  negligence  of  passenger. 

Annotation. 

Contributory  negligence  of  passenger 
injured  by  defect  in  door  of  vehicle. 
1918D,  &34. 

Ejeotion  of  passenger* 

Annotations. 

Duty  of  passenifcr  to  pay  fare  trrong- 
fully  demanded  in  order  to  avoid 
expttlsion  and  lessen  damages. 
1918D,   1032. 

Liability  for  tcrongfully  threatening 
passenger  with  expulsion.  1918Df 
870. 

Expulsion  for  violation  of  rule  that  in 
case  of  a  crowd  women  shall  be  allowed 
to  go  first.     1918D,  929. 

Ejection  of  passenger  holding  ticket  which, 
by  mistake,  reads  to  a  wrong  destina- 
tion.    1918D,  1030. 

Injuries  in  getting  on  or  off. 

Duty  to  children  jumping  on  and  off  trains. 
*1918D,  313. 
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liability  for  injury  to  one  who,  to  secure 
free  transportation  and  without  invi- 
tation, boards  a  special  car  placed  at 
the  disposal  of  the  family  of  a  deceased 
employee  to  convey  the  remains  and 
the  family  to  the  place  of  burial. 
1918D,  249. 

Negligence  of  motorman  in  unlocking  vesti- 
bule door  and  looking  at  passenger 
who  has  announced  his  desire  to  alight. 
1918D,  416. 

Breach  of  brakeman's  agreement  to  hold 
train  for  one  who  wished  to  do  an  er- 
rand before  boarding  it.     1918D,  1114. 

Frelgbt  carriers  generally. 

Annotation, 

Liabilitii  of  common  carrier  for  con- 
version by  accepting  goods  for 
transportation  front,  one  not  the 
owner,     191SD,  902, 

Liability  for  conversion.     191 8D,  960. 

Xiability  for  freight  oliarges. 

Liability    of    consignor    for.      1918D,    946. 

Kight  of  carrier  to  recover  full  rates  where 
less  than  legal  charges  have  been  col- 
lected.    1918D,  158,  1105. 

Presumption  of  shipper's  knowledge  of  con- 
tents of  established  tariffs.  1918D, 
946. 

Duty  to  fanisli  caM« 

Annotation, 

Right  of  carrier  to  discritninate  in  dis^ 
tribHtion  of  cars,     191SD,  274:, 

Regulation  of  carrier  classifying  coal  mines 
for  purpose  of  distribution  of  freight 
cars.     1918D,  268. 

Order  of  Public  Service  Commission  as  to 
furnishing  coal  cars  at  private  sidings 
for  use  of  persons  other  than  the  own- 
ers.    1918D,  268. 

Governmental  control;  rates;  discrim- 
ination. 

—  in  general. 

Annotation. 

Right  of  carrier  to  discriminate  in  dis- 
tribution  of  cars,     191SD,  274, 

Application  to  interstate  carrier  of  state 
ret^'ulations  vesting  in  Public  Service 
Ccmmission  power  to  prohibit  discrim- 
ination between  railroads.  1U18D, 
208. 

Regulation  of  carriers  classifying  coal 
mines  for  purpose  of  distribution  of 
freight  cars.      191 8D,  268. 

Order  of  Public  Service  Commission  as  to 
furnishing  coal  cars  at  private  sidings 
for  use  of  persons  other  than  the 
owners.     1018D.  268. 


Statute  requiring  carrier  to  make  provi- 
sion without  discrimination  for  trans- 
portation of  all  coal  offered.  191 8  D, 
268. 

Duty  as  to  siding  facilities  or  track  con- 
nections.    1918D,  268. 

—  rates. 

Annotations, 

Giving  of  reduced  rates  to  school  chU" 
dren  as  an  unlawful  discrimdna" 
tion,     191SD,  915, 

Giving  of  reduced  transportation  to 
fairs,  exhibitions,  etc.  as  an  unlaw* 
ful  discrimination,    1918D,  916, 

Posting  or  filing  rates.     1918D,  1105. 


CARS. 

Carrier's  duty  as  to,  see  Cajiriebs. 


CABE. 

Annotation, 

Liability  for  damages  to  landlord  by 
interfering  %i>ith  tenant,  191SD, 
393. 

Election  of  remedies  for  interference  with 

labor.     1918D,  389. 
Right  of  one  deprived  of  services  of  tenant 

driven    aw^ay    by    threats,    to    recover 

damages       for       injuries       sustained. 

1918D,  389. 
Liability  of  railroad  company  to  parents  of 

one  accidently   killed   upon   its   tracks 

for    failure    to    notify    them    of    the 

death.     1918D,  279. 


-♦-^ 


CERTIORARI. 

To  settle  a  case  where  the  judge  states 
that  he  does  not  tliink  the  statement 
of  facts  correct  but  cannot  remember 
the  facts  fully,  and  the  stenographer's 
notes  are  lost.     1918D,  724. 


-•-♦« 


CHANGE. 

Of  grade,  see  JIighways. 


-♦-•-•- 


CHARGES. 

For  freight,  see  Carrieks. 
#•» 


CHARITIES. 


Exemption  of,  from  taxation,  see  Taxes. 
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Annotation, 

Giving  of  free  service  or  reduced  rates 
by  public  service  corporation  to 
charities  as  an  unlawful  discrinii' 
7iation.     191SD,  9ie. 


CHATTEI.  MORTGAGE. 

Priority    over    lien    for    labor    or    repairs. 
19i8D,  118. 


-»♦ 


GHAUFFEUR. 


Negligence  of,  see  Autoicobiles. 


On   patent   ie&ued   by   Federal   land   office* 

1918D,  684. 
On  title  of  de  facto  officer  on  ground  that 

he  had  accepted  an  incompatible  office. 

1918D,  1077. 


COIXATEBAI.  INHERITANCE  TAX. 

See  Taxes. 


CHIROPRACTICE. 

As  practice  of  medicine.    1918Dy  1096. 


COUiATERAL   SECURITY. 

See  Pledge  and  Collateral  Segubitt. 


-♦-^ 


-♦-•- 


CIRCUULR. 

Admissibility  in  evidence.     1918D,  482. 


-♦-•-#• 


CITIZENSHIP. 

Libel   by   false   charge   that   candidate   for 
office  is  not  a  citizen.     1918D,   1091. 


"♦-^ 


GUBRGYMEN. 

Annotation. 

Giving  of  free  service  of  reduced  rates 
by  public  service  corporation  to 
clergytnan  as  an  unlawful  discrini' 
ination,     1918D,   916, 

♦•» 


CIiOUD  ON  TITLE. 

Action  to  quiet  title  to  land  sold  under 
judgment  as  a  collateral  attack  on  the 
judgment.     1918D,   466. 


-#-^ 


CLUB  HOUSE. 

Exemption  from  taxation  of  club  house 
maintained  by  incorporated  Sunday 
school    class.      1918D,    1124. 


COLLATERAL  ATTACK. 

On  judgment,  see  Judgment. 

On  decision  of  Land  Department. 
593. 


COMMERCE. 

What  constitutes  engaging  in  trade  or  com- 
merce by  bank  within  meaning  of  stat- 
ute.    1918D,  704. 


COMMON  CARRIERS. 


See  Cabriebs. 


-♦-^ 


COMMON   LAW. 

Adoption  from  England.     1918D,  303. 


COMMUNISM* 

Annotation, 

Disposition  of  property  of  cotnmunistic 
society  upon  dissolution,  191SD, 
1160. 

Resulting  trust  to  heirs  of  one  conveying 
his  proi)erty  to  a  communistic  society, 
upon  the  dissolution  of  the  society. 
1918D,  1144. 


COMPENSATION. 

Of  judges,  see  Judges. 

Of  officers  generally,  see  Officers. 


COMPLAINT. 

In   criminal   prosecution,   see   Indictment, 
Ei-c. 


-#-»- 


1918D, 


COMPOUNDING  CRIME. 

Illegality  of  contract  for.    1918D,  939. 
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Authority  to  compromise  claim  for  death, 
see  Death. 

Annotatfons, 

Right  of  the  parties  to  compromise  or 

settle  bastardy         proceedings. 

101SD,  291. 
Propriety  of  references  to  offers  of  set' 

tlement     in     argument     to     jury. 

1918D,  &S. 

Power  of  mother  of  illegitimate  child  to 
compromise  her  claim  asfainst  the  re- 
puted father.     1U18D,  2i39. 


: — ♦•» 

COMPUI^SORT  SERVICE. 

Annotation. 

Compulsory  use  of  private  property  in 
road  worle.     1918D,  974:. 


♦♦ 


CONCLUSIONS. 

Averment  of,  see  Pleadhtg. 


-♦-^ 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 


"•-•- 


CONDITION   PRECEDENT. 

To  action,  see  Action  or  Suit. 


CONSEQUENTIAI.   INJURIES. 

From  condemnation  of  property,  see  Emi« 
KENT  Domain. 


«♦-»- 


CONSIDERATION. 

Of  bills  and  notes,  see  Bills  and  Notes. 
For  contract  generally,  see  Contracts. 


^♦» 


CONSOUDATION. 


Of  railroad  companies.     1918D,   166. 


CONSPIRACT. 

Criminal  liability  of  co-conspirators.  1918D, 
373. 


Constitutional  provision  against  taking 
property  for  public  use  without  com- 
pensation, see  E^UNENT  Domain. 

Right  to  trial  by  jury,  see  Jury. 

Impairment  of  oontraot  obligations. 

What  contracts  are  protected.     191 8D,  268. 

Order  of  Public  Service  Commission  as  to 
furnishing  coal  cars  at  private  sidings 
for  use  of  persons  other  than  the  own- 
ers.    1918D,  268. 

Various  purtionlar  matters, 
—  antoa&oliUes. 


regulating     speed. 


Annotation. 

Validity     of     arts 
1918D,  132. 

—  buildings. 


Annotation. 

Validity  of  statute  or  ordinance  require- 
ing  the  lighting  of  private  premises. 

1918D,  ess. 

—  eriminal  matters. 

Former  jeopardy,  see  Criminal  Law. 

Annotation, 

Asexualization  or  sterilization  of  orini'- 
inals.     191SD,  236. 

—  bigliways. 

Annotations. 

Power  to  require  railroad  to  construct 
sidetcallc  across  its  tracks  or  right 
of  u^y.     191SD,  1167. 

Right  to  impose  on  ooctipatU  or  ou^ner 
of  property  bordering  on  public 
street  tJie  duty  to  remove  snow  and 
ice  from  sidetvalks.     igiSD,  X019. 

Requiring  under  penalty  owners  and  occu- 
pants of  city  property  to  remove  snow 
and  ice  from  sidewalks.     1918D,  1016. 

—  incompetent  persons. 

Annotation, 

Asexualization  or  sterilization  of  <fc- 
fectives.     lOlSDy  236. 

Sterilization  of  mentally  defective  persons 
maintained  in  public  institutions. 
1918D,   233. 

—  officers* 

Increasing  or  reducing  officers'  compensa- 
tion during  term.    1918D,  237. 

-•  railroads. 

Compelling  removal  of  switch  tracks  from 
city  street.    10181),  659. 
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—  ticket*. 

Annotation, 

Legislation  forbidding  speculation  in 
theater  tickets.     191SD,  aSS. 

—  waters. 

Annotation, 

Validity  of  statute  or  ordinance  making 
property  or  property  owner  liable 
for       water       furnished       tenant, 

iBisD,  ae4. 


CONSTRUCTIOir. 

Of  contract  generally,  see  Cont&aots. 
Of  insurance  contract,  see  Insubanob. 
Of  statute,  see  Statutes. 


CQHTEST. 


Of  will,  see  Wills. 


CONTINUANOE   AND   ADJOURN- 
MENT. 

Annotation, 

Propriety  of  arg^tnients  to  jury  citing 
statentents  in  affidavits  for  anitin'' 
uance.     191SD,  57. 


CONTRACTORS. 

Bonds  of,  see  Bonds. 

Liability  of  hi^hwav  contractor  for  injury 
thereon.     1918b,  361. 


CONTRACTS. 

Running  of  limitations  against  action  on, 
see  Limitation  or  Actions. 

Consideration. 

For  bills  or  notes,  see  Bnxs  and  Notes. 

Annotation, 

Existing  indebtedness  as  a  sufficient 
consideration  to  give  grantee  the 
status   of   a   purchaser   for   value, 

i0iSD,  ses. 

Sufficiency  of  consideration  paid  by  re- 
puted father  to  mother  of  illegitimate 
child  to  secure  his  release.    1918D,  280. 

Pre-existing  debt.     1918D,  661. 

Mntnality. 

Order  for  minimum  and  maximum  quan- 
tity of  print  paper  to  be  delivered  with- 
in a  year.     1918D,  680. 

L.R.A.1918D. 


Agreement  of  insurance  agent  to  keep  prop- 
erty insured  from  vear  to  year.  1918D, 
1199. 

Deflniteness; 

Order  for  minimum  and  maximum  quantity 
of  print  paper  to  be  delivered  within 
a  yeai'.     1918D,  580. 

Certainty  of  oral  contract  for  insurance. 
1918D,  1199. 

Constrnotion. 

Conflict  between  printed  and  written  pro- 
visions.  1918D,   224. 

Considering  the  situation  of  the  party, 
the  circumstances,  and  the  previous 
course  of  dealing.     1918D,  580. 

Right  of  consumer  offering  to  purchase  min- 
imum and  maximum  quantity  of  sup- 
plies to  determine  quantity  to  be  de- 
livered.    1918D,   580. 

Remedy  on  illesal  contract. 

Annotation. 

Right  of  inaker  or  indorser  of  hill  or 
note  for  illegal  consideration  to  af' 
flrmative  relief,     191SD,  941, 

Contracts  in  violation  of  statute.  1918D, 
190. 

Refusal  of  court  to  annul  or .  enforce  lease 
of  huildinff  for  purposes  of  prostitution. 
1918D,  251. 

Right  to  injunction  against  enforcement  of 
notes  transferred  to  compound  a  fel- 
ony.    1918D,  939. 


-♦-•- 


CONTRIBUTION  AND  INDEMNITT. 

Indemnity  bond,  see  Bonds. 

Condition  precedent  to  action  on  contract 
of  indemnity  against  liability  to  pay 
money.     1918D,  1070. 

Accrual  of  right  of  action  for  nonperform- 
ance of  contract  of  indemnity  againat 
liability.     1918D,   1070. 


♦  •» 


CONVERSION. 

Action  for,  see  Troveb. 

Measure  of  damages  for.     1918D,  960. 


CONVICT. 

Application  to  conTict  on  parole  of  stat- 
ute forbidding  rendit'ton  to  another 
state  of  one  in  custody  under  judgment 
of  conviction  for  crime.     1918D,  674. 
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CORPORATIONS. 

In  seneral. 

Appointment   of   receiver   for,   see   Receiv- 

EB8. 

Exemption  of,  from  taxation,  see  Taxes. 

Evidence  of  telephone  conversation  acknowl- 
edging responsibility  of  corporation 
for  automobile  accident.     1918D,   715. 

Right  of  corporation  to  which  lease  has 
beon  assigned  in  payment  of  stock  to 
set  up  breach  of  covenant  in  lease 
against  assignment.     1918D,   1044. 

Contracts. 

Annotation, 

lUf^t  of  railroad  company  to  gtuirantee 
the  securities  of  another  railroad 
company,     lOlSDf  175. 

CoL^tracts  of  guaranty  or  suretyship. 
1918D,   166. 

Prftsumption  that  each  of  several  railroad 
companies  guaranteeing  payment  of 
bonds  of  another  company  know  the 
contractural  powers  of  each  company. 
1918D,  166. 

Officers. 

Power  of  directors  to  vote  new  issue  of 
stock  and  subscribe  for  it  themselves 
without  giving  stockholders  an  op- 
portunity to   subscribe.     1918D,  738. 

Transfer  of  stock* 

Annotation, 

Effect  of  transfer  of  shares  of  stock  on 
liability  for  unpaid  subscriptions, 
1918D,  104:9, 

Rights  of  shareholders;  dlTidends. 

Annotation, 

Right  of  existing  stocT^holder  to  sub' 
scribe  for  increase  of  stock. 
1918D,  741. 

Bights  of  shareholders  on  increase  of  stock. 
1918D,  738. 

Actions  by  stockholder;  effort  to  procure 
action  by  corporation.     91 8D,  738. 

Stock  dividend  as  "income"  within  mean- 
ing of  Federal  Income  Tax  Law. 
1918D,  254. 

Iiimbilitj  of  stockholders. 

Annotation. 

Effect  of  transfer  of  shares   of  stock 

on    liability    for   unpaid    subscrip- 

tions,     1918D,   1049, 

Effect  of  transfer  on  liability  of  transferer. 
1918D,  1044. 


Foreign  corporations* 

Annotation. 

Right  to  remove  to  Federal  court  a  quo 
warranto  proceeding  against  a  for-' 
eign  corporation,     191SD,  So7. 

Removal  to  Federal  court  of  quo  warranto 
proceeding  against  foreign  corporation. 
1918D,  847. 


♦^ 


CORPSE. 

Annotations, 

Liability  for  damages  for  performing 

autopsy,     191SD,  404, 
Duty  and  liability  of  strangers  in  re^ 

spect  to  corpse,    191SD,  281, 

Damages  In  respect  to.    1918D,  279. 

Autopsy;  liability  for  making.    1918D,  403. 

Liability  of  railroad  company  to  parents 
of  one  accidently  killed  upon  its  tracks 
for  failure  to  notify  them  of  the  death. 
1918D,  279. 


COSTS  ANB  FEES. 

Annotation. 

How  far  does  litnitation  of  liability  in 
policy  of  indem^nity  insurance 
against  liability  for  injuries  to  em- 
ployees  and  others  include  expenses 
of  litigation,     1918D,  187, 

Recovery  for,  on  employers'  liability  insur- 
ance policy.     1918D,  184. 

Necessity  of  demand  for  possession  before 
action  brought  to  charge  with  costs  one 
in  possession  of  vacant  government 
land  prior  to  the  issuance  of  a  patent 
therefor  to  another.     1918D,  584. 


COTENANCT. 

Tenancy  by  entireties,   see  Husband  and 
Wife.     ' 


COUNSEI.. 


See  Attobneys. 


COUNTIES. 

Liability  for  injury  on  defective  bridge,  see 

Bbidges. 
Liability  for  injury  in  defective  highway, 

see  Highways. 
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comtTS. 

Power  ae  to  discovery,  see  Discovert  and 

Inspbctiox. 
Ab  to   remoyal  of  cause,   see   Removal  of 

Causes. 
As  to  venue  of  action,  see  Venue. 

State  courts. 

«-  Jurisdiction. 

Jurisdiction  of  countv  courts  of  Oklahoma 
in  probate  matters.     1918D,  1103. 

On  application  for  mandamus  to  require 
state  auditor  to  issue  warrant  for  pay- 
ment of  exj)ense8  of  judges  of  the  su- 
preme court.     1918D,  237. 

—  place  of  sitting. 

Right  of  court  to  adjourn  to  hotel  to  take 
testimony  of  prosecuting:  witness  who 
is  too  ill  to  appear.     1918D,  480. 


-♦-^ 


COVENANTS  AND  CONDITIONS. 

In  lease,  see  Landlord  and  Tenant. 


CREDIBILITY. 

Of  witness,  see  Witnesses. 


CRIlilNAL  LAW. 

Arrest  for  crime,  see  Arrest. 

Kxtradition.  see  Extradition. 

As  to  requiKites  and  sufficiency  of  indict- 
ment, information  and  complaint,  see 
Indictment,  etc. 

Injunction   against   criminal    acts,   see    Ix- 

J  UNCTION. 

See  also  Burglary:  Gaming;  Homicide; 
Larceny. 

Capacity  to  oonuait;  irresponsibility. 

Annotation, 

Irrciii:iti7tle  impulse  as  excuse  for 
ciHme.      1918D,    794. 

Insanity;  irresistible  impulse.     1918D,  784. 

Parties  to  offense. 

Annotation, 

AgenVs  criminal  ref<ponsi1}ility  for  sale 
of  goods  that  do  not  comply  tiHth 
st€itutory  refiuirenients.  191SD, 
720. 

Liability  of  broker  to  statutory  penalty  for 
selling  a  commodity  below  a  given 
standard.     191 8D,  724. 

Co-conspirators;  who  are.     191 8D,  373. 

L.R.A.1918D. 


Protection  and  rigl&ts  of  accused  gen- 
erally. 

Right  to  trial  by  jury,  see  Jury. 

Right  of  court  to  adjourn  to  hotel  to  take 
testimony  of  prosecuting  witnesa  who 
is  too  ill  to  appear.     lOlSD,  480. 

Right  to  public  trial.     191  ftD,  1093. 

Waiver  or  loss  of  right.    1918D,  1093. 

Former  Jeopardy. 

Kffect  of  acquittal  in  superior  court  of  of- 
fense charged  in  an  information  filed 
by  the  county  .attorney  to  sustain  plea 
of  former  jeopardy  in  prosecution  for 
the  same  offense  under  an  information 
filed  in  the  county  court  by  the  At- 
torney General.    1918D,  365. 

Offenses  against  different  sovereiBm- 
ties. 

State  and  municipal.     1918D,  126. 

Sentence  and  pnnishn&ent. 

—  in  general. 

Annotation^ 

Asexualization  or  sterilization  of  criin- 
inals.      191SD,   230. 

—  suspension  of  sentence. 

Annotation. 

What  is  **good  behavior**  within  eondi^ 
tion  of  suspended  sentence. 
19i8D,  097. 

Wliat  constitutes  "good  behavior'*  on  part 
of  one  whose  sentence  is  suspended  dur- 
ing good  behavior.     1918D,  694. 

Restrictions  upon  conduct  of  one  whose  sen- 
tence has  been  suspended;  neeeasity  of 
specif  vinp  in  order  of  suspension. 
19181),  694. 

—  parole* 

Application  to  convict  on  parole  of  statute 
forbidding  rendition  to  anotlier  state 
of  one  in  custody  under  ludement  of 
conviction  for  crime.    1918D,  (874. 


-♦-^ 


CROPS. 

Claim  of  landlord  against  tenant  for  pas- 
turinfij  crops  to  be  grown  on  shares. 
1918D,  864. 


♦^ 


CROSS  ERRORS. 

Effect  of  failure  to  assign.     1918D,  622. 


CROSS-EXAMIHATIOir. 

Of  witnesses,  see  Witnebbbs. 
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Bailroad  eroBsings  generally,  see  Railboads.  i  ^^  Co&pse. 
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^•» 


OBUELTT. 

As  ground   for   divorce,   see   Divorce  and 
Sepabation. 


CtrSTOH. 

Evidence  of,  generally,  see  Evidence. 


♦  *» 


DAMAGES. 


Tn.  seneraL 


Annotation. 

Effect  of  promulgation  hy  counsel  to 
jury  of  untiomnd  ruie»for  measure 
ing  damages,     1918D,  09, 

PnnltiTe  or  exemplary. 

For  libel.     191 8D,  1091. 

On  eomtraots  gieitkevmliy, 

in  action  a|;ainst  architect  for  negligence 
in  drawing  plana  and  specifications  and 
supervising    work.      1918D,    889. 

Aa  to  telegrama. 

Failure  to  deliver  businesB  telegram. 
1918D,  121. 

Expulsion  of,  or  failure  In  dnty  to, 
passenger. 

To  white  woman  who,  having  been  called 
into  a  dining  car  at  a  time  when 
negroes  are  to  be  served,  leaves  the 
car  after  ordering  her  meal  and  is  fol- 
lowed by  the  steward,  who  demands 
payment  for  the  food  served.  1918D, 
707. 

Xibel  or  slander. 

Punitive  damages.     1918D.  1091. 
Excca.siveness  of  verdict.     1918D,  1091. 

Personal  injuries;  deatli. 

Allowance  for  mental  anguish,  see  infra. 

Termanont  injury.    101 8D,  205. 

Taking  or  detention  of  personal  prop- 

ertv 
Conversion.     10181>,  960. 

Eminent  domain  eases. 

Amount  recoverable  hy  daughter  of  intes- 
tate occupying  his  homestead  which  is 
taken     l)v     eminent     domain.       1918D, 

10S8. 

Ifental  antrnish. 

Mental  animis)i  due  to  disfigurement  caused 

by  pergonal  injury.     1018D,  886. 
As  to  corpse.     19181),' 279, 


X>SATH. 

Right  of  action  for. 

Effect  of  statute  permitting  a  recovery  for 
death  caused  under  such  circumstances 
as  to  amount  in  law  to  a  felony. 
1918D,  880. 

Authority  to  compromise  claim  for. 

Annotation, 

Settlement  or  compromise  by  personal 
representative  of  cause  of  action 
for  deatli  as  affecting  right  of  ac' 
tion  therefor  by  representative  ap" 
pointed  in  another  state.     1018D, 

eio. 

Settlement  by  domieiliary  administrator  for 
killing  of  one  temporarily  in  another 
state  without  ivotioe  of  the  appointment 
of  an  ancillary  administrator  there. 
1918D,  666. 

3Bif cot  of. 

Annotation, 

Death  of  Insured  as  intei*rupting  period 

after  which  p&ltcy  is  tncontestable. 

191SD,    1198. 

Admissibility  of  declarations  of  deceased 
person.     1918D,  638,  878, 

Transmission  of  homestead  in  case  of. 
1918D,  983,  1088. 

Effect  of  death  of  homesteader  on  creditors' 
'  rights.     1918D,  983,  1088. 

Effect  of  death  of  insured  to  interrupt  peri- 
od after  which  policy  is  incontestable. 
1918D,  1196. 


IMSBTOR  AHD  ORBDITOR« 

Insolvency  of  debtor,  see  Bansbuftgt. 

Annotation. 

Property  covered  by  pmrer  of  appoint' 
ment  as  assets  of  donee's  estate 
subject  to  claim  of  creditors. 
1918D,  340, 

Statute  creating  power  to  devise  subject  to 
rights  of  creditors,    1918D,  983. 


♦-^ 


DECItARATIONS. 

Admissibility  in  evidence,  see  Evidence. 


DEDUCTIOK. 

From  legacy,  see  Wills. 


L.R.A.1018D. 
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Acknowledgment  of,  see  Acknowledgment. 


DEFAUI.T. 

Collateral    attack    on    default    judgment. 
1918D,  1004. 


DEFIKITENE88. 

Of  contract,  see  Contracts. 


^•» 


DEFINTTIOirS. 

Good  behavior.    1018D,  694. 


Annotation. 

Delay  in  giving  notice  of  claim  under 
employers*  indemnity  policy. 
1918D,  44S. 


DESCRIPTION. 

Right  of  one  taking  deed  correctly  describ- 
ing property,  where  the  description  in 
the  deed  to  his  grantor  did  not  cover 
'     the  property.    1918D,  858. 


DETECTIVE    AOENCT. 

Annotation, 

Liability  of  detective  agency   for  acts 
of  its  employees.     191SD,  575. 

Liability  for  assault  by  employee  upon  on& 
suspected  of  crime.    1918D,  571. 


DETINUE. 


See  Replevin. 


DELEGATION. 

Of  master's  duty,  see  Master  and  Servant. 

DEMAND. 

Necessity  of  demand  for  possession  before 
action  brought  to  charge  with  costs  one 
in  possession  of  vacant  government 
land  prior  to  the  issuance  of  a  patent 
therefor  to  another.    1918D,  684. 


DEMONSTRATIVE  EVIDENCE. 

See  Evidence. 


DEMURRER. 


To  evidence,  see  Trial. 


-♦-•-•- 


DEPOSITIONS. 

Annotation. 

Use  of  depositions  not  put  in  evidence 
in  argument  of  counsel  to  Jut*y, 
1918D,   71. 


DIAGRAMS. 

Annotation. 

Use  of  maps,  diagratnSf  etc.,  by  counsel 
in  argument  to  fury.     191SD,  SO. 

—  #>» 


DIRECTORS. 

Of   corporations    generally,    see    Cobpcmu- 

TIONS. 


-♦-•- 


DIRECTION. 


Of  verdict,  see  Ve»dict. 


DISCHARGE. 

Of  judgment,  see  Judgment. 


♦^ 


DISCOVERY  AND  INSPECTION. 

Right  of  court  in  action  for  injury  by 
stepping  into  hole  in  wooden  waUc,  to 
require  the  defective  paving  plank  to 
be  produced  in  court.     1918D,  943. 

#•» 

DISCRIMINATION. 

By  carrier,  see  Carriers. 
In  taxes,  see  Taxes. 

Annotation. 

Agreement  matle  at  inception  of  policy 
with  rcHi>ect  to  payment  of  pre^ 
miums  as  discrimination  &r  rebate. 
191SD,  194. 


L.R.A.1918D. 
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In  insurance  premiums.     101 8D,  190. 
In   gas   rates   in    favor   of   public   schools. 
1918D,  800. 


"♦-•- 


DISFIGUREMElfT. 

Allowance    for    mental    suffering    due    to. 
1918D,  886. 


^•» 


DISaRDERLY  HOUSES. 

Annotation. 

Abatement   of,    or   injunction   against, 
bawdy  house,     lOlSD,  819^ 


DISQUAUFICATIOK. 


Of  judge,  see  Judges, 


DISTRICT    AlCD    PROSECUTING 
ATTORNEYS. 

As  to  attorney  general,  see  Attorney  Gen- 

EBAL. 


DIVORCE  AND  SEPARATION. 

Annotation, 

Relations  or  association  of  spouse  uyitH 
persons  of  opposite  sex  as  cruelty 
or  abusive  treatment  uHthin  stat- 
ute defining  grtmnds  of  divorce, 
1918V,  427. 

Neglecting  wife  and  paying  attention  to 
another  woman  as  cruelty.    1918D,  426. 


DOOR. 

Annotation. 

Carrier's  liability  for  injury  to  passen- 
ger front  door  of  vehicle.  1918D, 
&29. 

Breaking  door  or  opening  latched  door  in 
serving  process.     1918D,  876. 

Injury  to  passenger  by  defect  in  door  of 
car.     191 8D,  526. 


DOWER. 

Liability  of  dowress  where  administrator, 
while  acting  as  her  agent,  took  advan- 
tage of  his  position  as  administrator 
to  perpetrate  a  fraud  by  selling  land  in 
order  to  vest  the  entire  title  in  the 
dowress.     1918D,  561. 


DRAINS  AND  SEWERS. 

Municipal  liability  for  injury  by  defects  in, 
see  Municipal  Corporations. 

Annotation. 

Duty  of  oumer  to  protect  his  premises 
from  flooding  through  drafln  or 
sewer.     1918B,  S71. 


DUMPING  GROUND. 

Maintenance  by  city  of  free  dumping  ground 
as  a  governmental  function.  1918D, 
1108. 

Liability  of  city  for  negligence  in  maintain- 
ing.    1918D,  1108. 

As  a  nuisance.     1918D,  1108. 


Annotation. 

Destruction  of  building  as  terminating 
easement  therein  other  than  of 
support.     1918D,  413. 

Effect  on  grant  of  easement  in  a  stairway 
of  destruction  of  the  building.  191 8D, 
410. 


EJECTION. 

Of  passenger,  see  Carriers. 


ELECTION  OF  REBIEDIES. 

Exclusiveness  of  statutory  remedy.     1918D„ 
389. 


#»» 


EBCINENT   DOMAIN. 

Measure  of  damages,  see  Damages.. 

Risht  aoqmired. 

Determining  boundaries  of  land  acquired. 
1918D,  710. 

Trials  Jndsmeat. 

Effect  and  conclusiveness  of  judgment. 
1918D,  710. 

Wliat  ooafltltatea  a  taking  of,  or  ia» 
Jury  to,  property. 

Annotations, 

Right  to  impose  on  occupant  or  owner 
of  property  bordering  on  public 
street  the  duty  to  remove  snoip  or 
ice  from  sidewalks.     191SD,  10  m 

Compulsory  use  of  private  property  in 
road  worh.     1918D,   974. 
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Compelling  owners  of  teams  and  wagons  to 
furnish  them  without  compensation  for 
road  work  and  to  provide  feed  for  the 
team.     1918D,  070. 

Consequential  Injuries* 

Annotation, 

Liability  of  railroad  company  in  con- 
stmcting  it«  roadway  for  removal 
of  lateral  mipport  to  adjoining 
property.     191SD,  714, 

Injury  to  lateral  support.     1918D,  710. 


^•» 


EMPI.OTER8*  UABIUTY. 

See  Master  and  Servant. 


Estate  by,  see  Husband  and  Wife, 
♦•»  . 

ENTRY. 

On  public  lands,  see  Public  Lands. 


EQUAUTY. 

In  taxation,  see  Taxes. 


EQUITABLE  ESTOPPEL. 


See  Estoppel. 


EQUITY. 

As  to  injiuiction,  see  Injunction. 

Kofiisal  of  equity  to  enforce  statutory  pen- 
alty for  tresjpass  on  real  estate.  iOlSD, 
217. 

tJurindiction  to  suppress  nuisance.  1018D, 
816. 

Fraud  as  ground  for  jurisdiction.  1918D, 
738. 

Jurisdiction  to  set  a.^ide  issue  of  stock  ab- 
sorbed by  the  directors  without  giving 
stockholders  an  opportunitv  to  sub- 
scribe.    10181).  738. 

Acts  punishable  as  misdemiMmors  or  fel- 
onies.   1018D,  681. 


Estoppel  of  carrier  mistakenly  eoUecting 
amount  leas  than  schedule  rate  to  re- 
cover the  balance.    1918D,  158. 

Estoppel  of  landlord  to  claim  damages  from 
persons  who  invade  his  premises  and 
drive  away  a  tenant.    1918D,  389. 

By  oonaent. 

Annotation, 

Estoppel  of  remainderman  by  consent- 
ing to  conveyance  of  fee  by  life 
tenant.     lOlSU,  441, 

By  laches    silence,  or  acquiescence. 

Failure  of  one  whose  name  is  witliout  au- 
thority published  as  that  of  a  partner 
in   a  bunk,   to  make   public  announce- 
ment   of    his    nonconnection    with    the 
'    bank.     1918D,  482. 

By  receiTis&s  benefits* 

Estoppel  of  remainderman  consenting  to 
sale  of  part  of  the  estate  by  the  life 
tenant,  to  repudiate  the  sale.  1918D, 
430. 

Estoppel  of  wife  who  accepted  the  benefit  of 
the  transaotion  to  defeat  purchase 
money  lien  on  property  conveyed  to  her 
and  her  husband  by  entireties.  1918D, 
963. 


EVICTION. 

AnnotatifynB, 

Vacating  premiaeM  as  condition  of  con- 
structive eviction,     19  IAD,    1177, 

Constructive  eviction  by  character  or 
miaconduct  of  oth€*r  tenants, 
lOlSD,  30€, 

Of  tenant.     1918D,  887,  1174. 


♦^ 


ESTOPPEL^ 

In  general. 

To   deny    partncrsliip    in    a   Imnk.      1918D, 

482. 


EVIDENCE. 

In  general. 

Prejudicial   error   as  to,    nee   Appeal  and 

Error. 
Demurrer  to,  see  Trial. 
Instructions  upon,  see  Trial. 

Effect  of  failure  to  produce  excluded  evi- 
dence at  hearinf?  of  motion  for  new 
trial.     191 8D,  949. 

Judicial  notice. 

Of  percentage  of  mineral  which  can  be  ex- 
tracted from  a  particular  class  of  ore, 
19181),  960. 

Presumptions  and  burden  of  proof. 

Instructions  as  to.     1918D,  1086. 

Annotations, 

Making  prima  facie  case  of  responM- 
bility  for  negligence  of  driver  of 
automobile  b\i  proof  of  tlefendnnt's 
owner^Jiip  of  car  or  employment  of 
driver.      iOlSD,   924. 
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JtfreaumpUon  and  burd&n  of  proof  oa 
to  knowledge  hy  testator  of  con^ 
tenia  of  his  iciU.     lOlSV,  749. 

JEffect  of  release  xcithout  prosecution  to 
create  a  presumption  of  want  of 
prohahXe  cause.     J 9181),  1137. 

Presumption    that    child    was    born    alive. 

191 81),  1082. 
Agency;  authority.     1918D,  715. 
Authority  of  one  driving  car  to  operate  it. 

1918D,  920. 
Knowledge;  notico.     1918D,  166. 
Burden  of  provin^r  that  testator  knew  con- 
tents   of    will    and    understood    them. 

1918D,  742. 
Ownership   of   land   claimed   under   United 

States  patent.     11I18D,  584. 
Payment.    1918D,  1070. 
Presiiinption    tluit    carrier   puhlished   tariff 

of  rates  as   required  by   law.     1918D, 

1105. 
Time  of  occurrence.     1018D,  584. 

Documentary  evidence. 

Admissibility  in  action  for  accusing  pas- 
senprer  of  obtaining  transportation  by 
means  of  worthh.»ss  check,  of  statute 
making  it  a  crime  to  attribute  to  an- 
other an  act  exposing  him  to  public 
scorn.     1918D,  873. 

♦Circular  issued  by  bank  managn*  indicat- 
ing that  defendant  was  interested  in 
the  business.    1918D,  482. 

Maps  and  plats.    1918D,  710. 

Demonstrative  evidence. 

.Power  of  court  to  require  defective  paving 
plank  to  be  produced  in  court.  1018D, 
943. 

Parol  and  extrinsic  evidence  concern- 
ing  vritine. 

To  show  tliHt  absfdute  assignment  of  insur- 
ance pnli<*y  was  intended  as  collateral 
security   for  debt.     1918D,   1158. 

Opinions  and  eonclu^ioas. 

Annotation. 

Value  antl  xceight  of  expert  testimony 
as  to  handwrttl79fj  and  typewriting. 
1918D,  04:2. 

Weight  of  opinion  evidence.     191 8D,  638. 

Admissibility  of  opinion  evidence  to  im- 
peach unambiguous  judgment  in  con- 
demnation proceedings.    1918D,  710. 

Plaintiff's  own  testimoav  as  to  her  phvsical 
condition.     1918D,  873. 

Opinion  of  nonexpert  witnesses  aa  to  saoitv. 
lOlsn,  784. 

Genuineness  of  handwriting.    1918D,  638. 

Hearsay;  declarations;  res  KeatsD. 
—  in  general;  reputation. 

Annotation. 

Admissibfiity  of  dcelarattona  and  re- 
pute on  quC'iiou  whetlier  child  was 
horn  dead  or  alive.     WlSDt  10S5. 


Evidence  thai  depontors  in  a  bank  had 
heard  that  a  certain  person  was  inter- 
ested in  the  business.     1918D,  482. 

Establishment  of  partnership  by  proof  of 
'general  reputation.     1918D,  482. 

—  acts  amd  deolaratiotts  of  third  per- 

sons. 

On  question  whether  child  was  born  alive, 

1918D,    1082. 
Of  deceased  person.     1918D,  638,  878. 

—  telephone  eonvenatlons. 

Annotation. 

Necessity  and  sufjfeiency  of  identifica- 
tion as  a  foundation  for  the  ad- 
tnisfion  of  a  converaation  or  com- 
mnnication  hy  telephone.  1918Dt 
720. 

Necessity  of  establishing  identity  and  au- 
thority of  person  answering  telephone. 
1918D,  715. 

Relevancy  and  materiality. 

—  in  general. 

Prejudicial  error  in  admitting  or  excluding, 

see  Appeial  and  Erbob. 
Admissibility    of   evidence   on    question    of 

credibility  of  witness,  see  Witnbsbob. 

Evidence  that  at  time  of  previous  accident 
claimant  in  personal  injury  case  did 
not  become  unconscious  as  she  did  at 
time  of  injury  complained  of.  1918D, 
943. 

—  onstom;  habit. 

Evidence  in  action  for  injury  to  boy  catch- 
ing ride  on  train  of  practice  of  con- 
ductor to  permit  boys  to  catch  such 
rides.     1918D,  317. 

—  character^  repntation. 

Annotation. 

Reputation  as  proof  of  partnership. 
1918V,  605. 

—  knowledge;  notice;  capacity* 

Knowledge;  notice.     1918D,  317. 

—  intent;  motive. 

Intent  of  tesUtor.    1918D,  983. 

—  care;  skill;  negligence. 

Custom  or  habit  as  to,  see  supra. 

Evidence  as  to  transfers  of  property  after 
the  accident  by  defendant  in  action  for 
personal  injuries,  to  show  a  conscious- 
ness of  liability.     1918D,  1086. 

In  action  against  architect  for  his  alleged 
negligence  as  to  plans  or  construction. 
1918D,  889. 

—  explanation  or  rehnttal. 

Admissibility  of  evidence  of  timing  of 
trains  at  crossing  to  contradict  opinion 
of  engineer  as  to  speed  at  which  he 
crossed  highway.     1918D,  205. 
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Weight;  effect;  svilloieiioy. 

—  in  general. 

Annotation, 

Value  and  weight  of  expert  testimony 
as  to  handwriting  and  typewriting. 
191SD,    642. 

Expert  testimony:   opinions.     1918D,  638. 

-*  matters  as  to  persona;  relation  of 
parties. 

Annotations, 

Reputation    as    proof    of    partnership. 

J918D,  SOS. 
Sufficiency   of  proof   of   "knowledge   hy 

testator    of    contetits    of    his    will. 

1918D,  7S4. 

Proof  that  testator  unable  to  read  the  lan- 
guage in  which  his  will  was  written 
knew  its  contents.     1918D,  742. 

—  wiUs. 

Sufnciency  of  proof  that  signature  to  "will 

was  a  forgery.     1918D,  638. 
Testimony    of    attesting    witness.      1918D, 

638. 

Admissibility   under   pleadings. 

Under  general  denial.    1918D,  394,  936. 


♦♦» 

EXECUTORS     AND     ADMINISTRA- 

TORS. 

In  KeneraL 

Liability  of  dowress  where  administrator 
while  acting  as  her  agent,  took  ad- 
vantage of  his  position  as  administrator 
to  perpetrate  a  fraud  hy  selling  land 
in  order  to  vest  the  entire  title  in  the 
dowress.     1918D,  561. 

Powers;  liabilities. 

Power  to  contest  validity  of  will.     1918D, 

676. 
Power  to  compromise  claim  for  negligent 

killing.     1918D,  606. 
Expenditure    of    money    without    order    of 

court  in  annual  assessment  work  upon 

mining  claim.     1918D,  1022. 
Liability   for   interest   on   money   which   is 

permitted  to  lie  idle.     1918b,  1022. 

Assets. 

Effect  of  exercise  of  power  of  appointment 
by  insolvent  in  favor  of  certain  person 
to  render  the  fund  assets  of  the  estate 
for  the  benefit  of  creditors  in  which 
the  appointee  must  share  pro  rata. 
1918D,  343. 

Aeoonnting;  settlement. 

Heimbursement.    191 8D,  1022. 

Sale  of  land  for  debts. 

Correctness  of  instruction  as  to  sale  of  land. 
1018D,  661. 

L.R.A.1918D. 


Foreign  and  ancillary  administration* 

Annotation. 

Settlement  or  €*oni promise  hy  personal 
representative  of  cause  of  aciion^ 
for  dettth  as  affecting  right  of  ar- 
lion  therefor  by  representative  ap^ 
pointed  in  another  state,  191SD, 
070. 

Effect  of  settlement  by  domiciliary  admin- 
istrator for  negligent  killing  of  one 
temporarily  in  another  state  without 
notice  of  appointment  of  ancillary  ad- 
ministrator there.    1918D,  666. 


♦-•- 


EXEMPIiART    DAMAGES. 


See  Damages. 


EXEMPTIONS. 

Homestead  exemptions,  see  Homestead. 
From  taxation,  see  Taxes. 

Annotation. 

Right  of  one  who  purchases  property 
and  agrees  to  assufne  the  debts  of 
the  vendor  to  claim  exemption  as 
to    property    purchased.      lOlSV, 

SSS. 

Right  of  one  purchasing  partnership  busi- 
ness and  agreeing  to  pay  debts,  to  a 
personal  property  exemption  out  of  the 
assets  of  the  business.     1918D,  883. 


EXHIBITIOK8. 

Annotation. 

Giving  of  reduced  transportation  to 
fairs,  exhibitions,  etc.  as  an  unlaw" 
ful  discrimination.     1918D,  910, 


-•-»■ 


EXPLANATION. 

Parol    evidence    for    purpose   of,    see    Err- 

DENCB. 


♦^ 


EXPLOSIONS    AND    EXPLOSIVES. 

Of  gas,  see  Qas. 

Proximate  cause  of  injury,  see  Pboxikaib 
Cause. 


EXPERT  TESTIMONT. 

Weight  of.     1918D,  638. 
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EXTBADinOK. 

Annotation, 

€>ne  in  tmstody  or  on  parole  under  con^ 
viction  in  the  asylum  state  as  sub* 
ject   to   extradition.      1918D,    080. 

Statute  forbidding  rendition  to  another 
state  of  one  serving  a  sentence  in  the 
state  where  found;  who  may  set  up; 
application  to  convict  on  parole. 
1918D,  674. 

Jurisdiction  of  one  surrendered  by  author- 
ities of  another  state  in  absence  of  stat- 
ute requiring  such  action.    1918D,  949. 


FACTORS. 

Liability  to  statutory  penalty  for  selling 
commodity  below  a  given  standard. 
1918D,  724. 


Annotation, 

Giving  of  reduced  transportation  to 
fairs,  exhibitions,  etc.,  as  an  un^ 
lawful  discrimination.  1918D, 
016. 


^♦» 


FEDERAI.  EMPLOYERS'  LIABILITY 

ACT. 

See  Master  and  Servant. 


#»» 


FELLOW  SERVANTS. 


See  Hastes  and  Servant. 


#•» 


FIirOINGS. 

As  part  of  record  on  appeal,  see  Appeal 
and  Error. 


FLOODING. 

Annotation. 

Duty  of  owner  to  protect  his  premises 

from    flooding    through   drain    or 

sewer,     1018D,  371. 

Of  property  by  draining  water  into  a  sewer 
in  excess  of  its  capacity.     19181),  369. 

Constructive  eviction  of  tenant  by  flooding 
of  his  property  by  negligence  of  other 
tenant.     1918D,  il74. 


FOOD. 

Liability  of  packer  to  unfit  food  for  injury 
resulting  therefrom  to  one  other  than 
the  purchaser.    1918D,  798. 


^•» 


FORECLOSURE. 

Of  mechanic's  lien,  see  Meohanics'  Liens. 
Of  mortgage,  see  Mortoaoe. 


FOREIGN    EXECUTORS     AND    AD- 
MINISTRATORS. 

See  Executors  and  Administrators. 


FORFEITURE. 

Of  insurance  policy,  see  Insurance. 


FORGERY. 

Sufficiency  of  proof  that  signature  to  will 
was  a  forgery,     1918D,  638. 


FORMER  JEOPARDY. 

In  general,  see  Criminal  Law. 


FRAUD  AND  DECEIT. 

Power  of  equity  in  case  of.    1918D,  738. 

Liability  of  mortgagee  fraudulently  induc- 
ing mortgagor  to  surrender  his  equity 
of  redemption.     1918D,  407. 


FREIGHT    CARRIERS. 


See  Gar&iers. 


FRIGHT. 

Annotation. 

Liability  for  injuries  in  conscauence  of 
frif/ht  of  animals  not  on  Uighway 
because  of  an  improper  %ise  of 
highway.      1918D,   671. 

Of  horse  in  field  adjoining  highway  by  mot- 
or cvcle  exceeding  speed  limit.  1918D; 
669.*^ 
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FUGITIVES.     ' 

Extradition  of,  see  Extradition. 


€MklffBI«IKe« 


See  Gam  ma. 


GAMING. 

Playing  pame  of  poker  with  a  "take-off" 
used  fur  purpose  of  paying  lor  the  oar^s 
and  to  buy  drinks  for  the  players. 
10181),  (594r 

Property  used  for  gambling  purposes  as 
subject  for  larceny.     1918D,  688. 


♦*- 


GARBAGE. 

Place  wliere  garbage  and  refuse  is  burned 
as  a  nuisance.     191SD,  1108. 

Liability  of  city  for  negligence  in  maintain- 
ing dumping  ground.     1018D,  1108. 


GAS. 

In  general. 

Power  of  Public  Utilities  Commission  over 
contracts  between  citv  and  lighting 
company.     1918D,  310." 

Necessity  of  acceptance  by  company  of  gen- 
eral legislation  extending  period  of  con- 
tracts with  oitj'.     1918D,  310. 

Power  of  corporation,  at  expiration  of  con- 
tract witb  city  for  ligbting  equipment, 
to  enter  into  new  contract  on  different 
terms.     1918D,  310. 

Rates. 

Order  of  Commission  to  furnish  gas  to  pub- 
lic schools  at  rate  less  than  that 
charged  other  consumers.     1918D,  900. 

Injvrles  from;  negligence  as  to. 

Proximate  cause  of  injury.     191 8D,  150. 
Injury  by  explosion.     1918D,  150. 


GENERAL  DENIAL. 

Evidence    admissible    under.      1918D,    394, 
936. 


GENUINENESS. 

Of  handwriting,  opinion  evidence  as  to,  see 
Evidence. 


GOOD  BEHAVIOR. 

Annotation. 

What  iSf  within  con^lition  of  suspended 
sentence.      19180^    697. 

What  constitutes  **good  behavior"  on  part 
of  one  whose  sentence  is  sus^pendcd  dur- 
ing good  behavior.    1918D,  094. 


#•» 


GOOD  FAITH. 

Annotatton. 

Of  counsel  in  niakino  improper  argu* 
ment  to  jury*     tOlSD^  104. 


GOOD  \7ILL. 

Of  partnership,  conveyance  of.     1918D,  154. 


GRADE. 

Injury  from  fixing  or  changing  street  grade, 
see  Hw^WAYS. 


-•-♦' 


GROCERIES. 

Groceries  furnished  for  use  in  boarding 
house  maintained  by  contractor  for 
workmen  as  materials  within  protec- 
tion of  bond     1918D,  778. 


^•» 


GUARANTY. 

Annotation, 

Right  of  railrofid  company  to  gtiarait' 
tee  the  securities  of  another  rail" 
road  companff.     191SD,   175, 

Power  of  corpoxfttlon  to  enter  into  contract 
of  guaranty.    1918D,  166. 

Eifect  on  negotiability  of  note  of  indorse- 
ment of  guaranty  of  payment.  lOlSD, 
1099. 


^•» 


GUARANTY   INSURANCE. 


See  Insurance. 


^•» 


GUARDIAN  AND  WARD. 

Collateral  attack  on  decree  directing  sale  of 
ward's  lands,  for  failure  to  allege  stat- 
utory grounds  for  sale.    191 8D,  1163. 


I..U.A.191S1). 
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01TE8T. 

Liability  of  owner   of  automobile  for    in- 
jury to  guest     1913D,  205. 


HABEAS  CORPUS. 

Annotation. 

Bight  in  habeas  corpus  proceeding  to 
raise  the  question  of  the  validity 
of  a  statute  or  ordinance  upon 
which  a  proceeding  in  a  criminal 
case  is  hosed.     1018D,  1007. 


IiaproTemente ; 
grade. 


fljdng    and    ohangine 


^•» 


HANDWRITING. 

Opinion  evidence  as  to,  see  Evidengb. 


-♦-•- 


Evidence  of|  see  Evidence. 


Failure  of  landlord  to  furnish  heat  as  an 

eviction.     1918D,  887. 
Degree   of   heat    required   by   contract   for 

heated  apartment    1918D,  887. 


Regulating  height  of  bnOdings.    1918C,  77; 
1918D,  700. 


Survival  to  heirs  of  right  of  person  to  con- 
test a  wiU.    1918D,  675. 


HIGHWAYS. 
In  general;  nse  of. 

Annotations. 

Power  to  reijuire  railroad  to  construct 
sidewalk  across  its  trtwks  or  right 
of  way.     191SD,  llSl. 

Liahility  for  injury  in  consequence  of 
fright  of  animals  not  on  highway, 
because  of  improper  use  of  high- 
way.    lOlSD,  671. 


Annotations. 

Compulsory  tise  of  private  property  in 
road  worU.      1918D,   P74. 

Right  to  itnpose  on  occupant  or  otoner 
of  property  bordering  on  public 
street  the  duty  to  remove  snow  and 
ice  from  sidewalks.     191 8D,  1019. 

Compelling  owners  of  teams  and  wagons  to 
furnish  them  without  compensation  for 
road  work  and  to  provide  feed  for  the 
team.     1918D,  970. 

Effect  of  nonresidence  to  relieve  one  from 
complying  with  statute  impressing 
teams  for  road  work.  1918D,  970. 

Requiring  under  penalty  owners  and  oc- 
cupants of  city  property  to  remove 
snow  and  ice  from  sidewalks.  1918D, 
1016. 

Plan  of  sidewalk  Improvements  embodying 
unpaved  spaces  for  the  growing  of 
trees.    1918D,  1103. 

Fixing  and  changing  grade  of  street. 
1918D,  931. 

Pefeeta;  liability  for  injnrj  of  traT- 
elers. 

—  liability  of  mnnioipality  or  county. 

Injury  from  fixing  and  changing  grade  of 

street,  see  supra. 
Liability  for  injury  on  defective  bridgCj  see 

Bridges. 

Annotations. 

Liability  for  injury  by  defect  or  oft- 
struction  in  space  betu?een  aide- 
ttxiUc    and    carriageway.       191SD, 

814:. 

Narrowness  of  highway  as  a  defect. 
1918D,  1180. 

Evidence  on  question  of  negligence.    1918D, 

1103. 
Negligence  as   question   for  jury.      1918D, 

810. 
Instruction  in  action  for  injury.     1918D, 

1178. 
Sufficiency  of  verdict  in  action  for  injury. 

1918D,  1178. 
Narrowness  of   road  making  it  impossible 

for  veliicles  to  pass.     1918D,  1178. 
Failure  to  remove  oil  placed  on  highway  or 

to  warn  persons  not  to  use  the  road. 

1918D,  351. 
Implied  invitation  of  city  to  abutting  owner 

to    cut    grass    on    parking    in    street. 

1918D,  8i0. 
Duty  to  servant  of  abutting  owner  mowing 

grass  on  parking  between  roadway  and 

sidewalk.     1918D,  810. 
Injury  to  pedestrian  by  space  left  in  side- 
walk for  the  growing  of  a  tree.    1918D, 

1103. 


Power  of  municipality  to  compel  removal  |  -*  liability  of  others. 

of  switch  tracks  from  street.     1918D,  ,  Liability  of  contractor  with  municipality. 
659.  *  1918D,  351. 
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Obstructions;   absence  of  warnings  or  Big- 
nals.    1918D,  126. 

—  oontiibntory  negligence* 

As  question  for  jury.     1918D,  943, 


♦*- 


HOMESTJBAO. 

In  general. 

Amount  recoverable  by  daughter  of  in- 
testate occupying  his  homestead  which 
is  taken  by  eminent  domain.  1918D, 
1088. 

Occupancy  and  not  source  of  title  as  test 
of  exemption.    1918D,  983. 

Creditors'  rights. 

Atmotationa, 

Homestead    as    subject   of    mechanics* 

lien.     IQlSDf  1055. 
Liahtlity  of  homestead  in  hands  of  deV' 

isee  for  the  debts   of  the  devisor, 

lOlSD,   1002. 

After  death  of  homesteader.     1918D,   983, 

1088. 
Debts  incurred  for  Improvements.     1918D, 

1053. 
Subjecting  to  judgment  for  husband's  debt 

homestead  acquired  by  joint  efforts  of 

himself  and  wife.    19i8D,  983. 

Loss;  abandonment. 

Sufficiency  of  finding  to  show  intent  to  re- 
turn to  homestead  property.  1918D, 
1088, 

Alienation. 

Disposal  of  homestead  property  by  will  as 
a  conveyance  or  alienation.  1918D, 
983. 

Transmission  in  ease  of  death. 

Rights  of  creditors  after  homesteader's 
death.    191 8D,  983,  1088. 


HOMICIDE. 


In  general. 


Annotation. 

Honticide  by  peace  officer  in  attem/pt^ 
ing  to  enforce  his  commands 
against  innocent  persons,  191SD, 
879. 

Admissibility  in  murder  case  of  declarations 
by  the  deceased  victim  of  intention  to 
commit  suicide.    1918D,  878. 

Liability  of  persons  who  co-operate  with 
peace  officers  to  stop  an  automobile 
where  he  Icills.an  occupant  of  the  car 
bv  unlawfully  shooting  into  it.  1918D. 
373. 

Negligent  homicide.    1918D,  373. 

Defense  of  insanity  or  irresistible  impulse. 
1918D,  784. 


Ezonsable  or  JnstiflaJile  homicide. 

Annotation. 

Bight  to  defend  one's  self  agaitist  an 
officer  who  does  not  disclose  his 
identity  or  character.    IQlSJfJt  978. 

Right  of  one  to  repel  an  attack  upon  him  by 
officer  who  tries  to  arrest  him  without 
disclosing  his  authority.     1918D,  975. 


#»» 


HORSE. 

Fright  of,  see  Fbigiit. 

Kicking  of  child  by  horse  running  at  large. 
1918D,  197. 


♦-•-♦' 


HOSPITAI*. 


Annotation. 

Who  may  or  must  he  admitted  to  priv- 
ate hospital  or  hospital  maintained 
primarily  for  benefit  of  a  special 
class.     1918D,  561. 

Eight  of  members  of  relief  association  or- 
ganized to  operate  hospital  to  enjoin 
treatment  of  n  on  members  therein. 
1918D,  559. 


-♦-•-♦- 


HOTELS. 

In  generali  see  Innkebpebs. 


#•» 


HUSBAND  AND  WIFE. 

As  to  divorce,  see  Divobce  and  Sepabatiox. 

Effect  of  discliarge  in  bankruptcy  of  man 
on  judgment  against  himself  and  wife 
which  is  a  lien  on  propertv  held  by 
entireties.    1918D,  276. 

Right  of  wife  to  defeat  purchase  money 
lien  on  real  estate  conveyed  by  entire- 
ties on  ground  that  she  did  not  par- 
ticipate in  the  purchase  or  sign  tho  pur- 
chase-money note.    1918D,  963. 

Mechanics'  lien  on  property  of  married 
woman.     1918D,  1053. 


#•» 


ICE. 

Annotation. 

Right  to  impose  on  occupant  or  owner 
of  property  bordering  on  public 
street  the  duty  to  remote  snow  ami 
ice  from  sidewalJc.   ,  1918D,    1019. 

Requiring  under  penalty  owners  and  occu- 
pants of  city  property  to  remove  snow 
and  ice  from  sidewalks.     1918D,  1016. 
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UDENTIFZOATIOir^ 

Annotation, 

Necessity  and  sufficienoy  of  idenUfica* 
tion  as  a  foundation  for  the  admto- 
aion  of  a  conversation  or  oommvuni' 
cation  hy  telephone.     tQlSD,  720. 

Necessity  of  establishing  identity  of  per- 
son answering  telephone  to  make  the 
conversation  admissible  in  evidence. 
191 8D,  716. 

— . ■♦•»• 


ILL  TREATMENT. 

Ab  ground   for   divorce,   see  Diyobob  and 
Separation. 


#»» 


IMPRISONMENT. 


For  crime,  see  CbiuinaIj  Law. 


-♦-»■ 


IMPROVEMENTS. 

Lien  for,  see  Mechanics'  Liens. 


-♦-•-♦- 


INCOME  TAX. 


See  Taxes. 


#»» 


INCOMFATIBIUTT. 


Of  offices,  see  Ofpicebs. 


INCOMPETENT  PERSONS. 

Competency  to  commit  crime,  see  Criminal 

I^w. 
Opinion  evidence  as  to  sanity,  see  Evidence, 

Annotation, 

AsexuaUzation   or   sterilization   of   de- 
fectives.     191SD,  236. 

Question  for  jury  as  to  sanity  or  mental 
capacity.    1018D,  784. 

i^»» 


INCONTESTABILITT. 

Of  insurance  policy,  see  Insurance. 


INDEFINITENESS. 

Of  contract,  see  Contracts. 
L.R.A.1918D. 


INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Naming  one  holding  property  on  assign- 
ment for  sale  as  owner  in  prosecution 
of  stranger  for  larceny  of  it.  1918D, 
688. 

Caption.    191 8D,  1096. 

Failure  of  indictment  which  specifically 
sets  forth  the  acts  deemed  to  constitute 
an  ofTense  to  charge  a  commission  of 
the  crime  in  general  terms.  1918D, 
1096. 


#»» 


INDORSEMENT. 

Of  note,  see  Bills  and  Notes. 


INFANTS. 


Negligence  as  to,  generally,  see  Ndqlioenob. 

Annotation. 

Lien  upon  infanVs  automobile  for  re^ 
pairs  or  storage,     1918D,  380. 

Proximate  cause  of  injury  to.     1918D,  1.5(T. 
Liability   of   landlord   for   injury   to   child 

of    tenant    falling    through    skvlight. 

1918D,  161. 
Duty  to  children  jumping  on  and  off  trains. 

1918D,  313. 
Criminal  liability  of  father  for  failing  to^ 

support.     1918D,  949. 


INFORMATION. 

For  criminal  offense,  see  Indictment,  etc.^ 


♦^ 


INHERITANCE  TAX. 


See  Taxes. 


■♦-•- 


INJUNCTION. 

Annotations, 

Injunction  against  crime  which  is  a 
private  nuisance  or  %vh4ch  involves 
property  rights,     191SD,  083, 

Injunction  against  hawdy  house 
J918D,   819. 

Injunction  against  nuisances.     1918D,  816. 
Against  unfair  competition.    1918D,  154. 


INNKEEPERS. 

Annotation, 

Who  is  hoarding-house  Iceeper  within 
statute  giving   lien.      1918D,   402, 
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Who  is  within  protection  of  statute  giving 
lien  to  keeper  of  hotel,  inn,  or  boarding 
or  lodging  house.    1918D,  400. 


■♦-•- 


INSANITY. 

See  Inoompet£nt  Pbbsons. 


INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptot. 
As  to  receivers,  see  Heceivebs. 

Annotation, 

Pro^rty  covered  hy  power  of  appoint' 
ment  as  assets  of  donee's  estate* 
1918D,  340. 


INSPECTION. 

In  general,  see  Discoveby  and  Inspeotion. 


INSURANCE. 

Oftcers  and  afi;6ii.t«. 

Power  of  insurance  agent  to  make  a  con- 
tract for  insurance  from  year  to  year. 
1918D,  1190. 

The  policy  or  oontraot  generally. 

Definiteness  of  contract.    1918D,  1199. 

Construction  of  doubtful  provisions  in  poli- 
cy of  accident  insurance.     1918D,  122. 

Henewal;  agreement  of  insurance  agent  as 
to.     1918D,  1199. 

Cancelation;  surrender;  paid-up  poli- 
cy. 

Collection  of  surrender  value  of  policies  as 
ademption  of  bequest  of  the  proceeds 
thereof.    1918D,  536. 

Purchase  of  new  policy  with  paid-up  non- 
participating  policy  into  which  a  iorm.' 
er  policy  was  converted  by  nonpayment 
of  premium.    1918D,  1009. 

Warranties;  representations;  condi- 
tions. > 

—  in  policies  on  property. 

Annotation, 

Inatiranee  effected  hy  one  other  than 
owner  as  violation  of  provision 
against  additional  insurance. 
1918D,  781, 

Effect  of  gift  of  policy  upon  property  to 
its  owner  on  existing  insurance.  1918D, 
779. 


—  in  life  or  acfoident  poUclotf* 

Annotations, 

Death  of  insured  as  interrupting  per' 
iod  after  which  policy  is  inconteS' 
table.     19181},   198. 

AppUoability  of  incontestable  clause  in 
ctise  of  stiicide.     1918D,  870, 

Applicability  to  defense  of  suicide  of  in- 
contestable clause.    1918D,  860. 

Effect  of  death  of  insured  to  interrupt  peri- 
od after  which  policy  is  incontestable. 
1018D,  1106. 

Forfeiture. 

Annotations, 

Does  existence  of  indebtedness  front  in- 
surer to  insured  in  an  amount  suf- 
ficient to  pay  premium  or  assess- 
ment prevent  forfeiture  of  policy 
for  nonpayment  of  premium. 
1918D,    1014, 

Optiofi  of  insurer  to  refuse  renewal 
premiums  on  €iccident  policy  as 
bearing  upon  effect  of  receipt  of 
premiums  after  due  as  a  uKiiver. 
1918D,  1129. 

Duty  of  'Tisiirer  to  pay  premium  out  of  ac- 
crued surplus  and  dividends  in  order 
to  prevent  forfeiture.     1918D,  1009. 

Effect  of  acceptance  of  premiums  after  pre- 
mium day  by  insurer  having  right  to 
refuse  to  renew,  on  right  of  insured 
to  renewal  by  tender  of  premiums  after 
premium  day  has  passed.    1918D,  1126. 

Reinstatenaent. 

Application  to  reinstatement  of  policy  of 
statutory  provisions  requiring  condi- 
tions which  will  avoid  a  policy  to  be 
stated  therein.     1918D,  860. 

Premiums  and  assessments. 

Forfeiture  of  policy  for  nonpayment  of 
premium,  see  supra. 

Annotations. 

Computation  of  taxes  upon  insurance 
premiums.     1918D,  9S8. 

Agreetnent  made  at  inception  o*  policy 
tvith  respect  to  payment  of  pre- 
miums as  discrimination  or  rebate. 
1918D,   194. 

Recovery  bade  of  premittms  or  assess- 
ments paid  after  insured^ s  ueath  or 
disappearance,      1918D,    1188. 

Computation  of  tax  upon  insaruoe  premi- 
ums.    1918D,  955. 

Statute  forbidding  discrimination  or  dis* 
tinction  between  insurants,  or  the  giv- 
ing of  rebates  on  premiums;  violation 
of.    1018D,  190. 

Refusal  of  courts  to  enforce  contract  giving 
rebate.     1918D,  100. 

Kecover  of  assessments  paid  after  death  or 
disappearance.     1918D,   1185. 
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Allowance  of  interest  on  payment  of  asseas- 
ments  made  after  death  of  insured. 
1918D,  1189. 

Aaaismnenti  ehABs^  of  beaeiloiary. 

Annotation* 

Assignment  €is  collateral  security  for 
a  debt  as  within  provision  against 
assignment     of     policy.       1018B, 

iieo. 

Assi^mont  of  policy  as  collateral  seenrity 

for  debt.     1018D,  1158. 
Effect  of  forwarding  application  for  change 

of  beneficiary  before  death  of  insured 

where  change  is  not  effected  until  after 

that  event.    1918D,  1131. 

'Waiver  luff  oat  estoppel  of,  Insiurer. 

Annotation. 

€>ption  of  insurer  to  refuse  renewal 
premiums  on  accident  policy  as 
tearing  upon  effect  of  receipt  of 
premiums  after  due  as  a  waiver, 
191SD,  1129. 

Knowledge  or  notice.    1918D,  1158. 
Demand,  acceptance,  or  retention  of  premi- 
um or  assessment.    191 8D,  1126. 

Extent  of  reoorery. 

Effect  of  clause  rcBtricting  recovery  for  in- 

.  juries    sustained   while   engaged    in   a 

more  hazardous  occupation  than   that 

for  which  certificate  is  issued.    191 8D, 

122. 

Interest  in  prooeeds* 

Annotation, 

Right  of  purchaser  to  'benefit  of  insun^ 
attce  talcen  out  by  seller  or  vendor, 
1918Df  938, 

Ademption  of  bequest  of  proceeds  of  speci- 
fied life  insurance  policies.    1918D,  536. 

Right  of  purchaser  to  benefit  of  insurance 
taken  out  by  seller.    1918D,  936. 

Oiuiranty  poUeies. 

Annotations. 

How  far  does  limitation  of  liability  in 
poUoy  of  indemnity  insurance 
against  liability  for  injttries  to  ent' 
pioyees  and  others  include  interest 
and  expenses  of  litigation.  1918Df 
187. 

Delay  in  giving  notice  of  claim  under 
employers'  indemnity  policy, 
1918D,  446. 

Employers'  liability  insurance.  1918D,  184, 
442. 

Bnrglary  or  theft  insurance. 

Loss  occasioned  by  injury  by  moths  to  arti- 
cles taken  from  depositories  by  thieves 
and  left  lying  about.    1918D,  513. 

L.R.A.19181). 


Evidence  as  to,  see  Evidence. 

Of  legislature  in  passage  of  statute.    1918D, 
237. 


INTEREST. 

Annotation. 

How  far  does  limUation  of  liability  in 
policy  of  indemnity  insurance 
against  liability  for  injuries  to  em- 
ployees and  others  include  interest. 
1918D,  187. 

Liability  of  administrator  for  interest  on 
money  which  he  permits  to  lie  idle. 
1918D,  1022. 

Interest  on  payment  of  assessments  after 
death  of  insured.    1918D,  1185. 

Recovery  under  employers'  liability  insur- 
ance policy  of  interest  on  judgment 
pending  appeal.     1918D,  184. 


#•» 


As  to  Federal  income  tax,  see  Taxb8« 


INTERPLEADER. 

Annotation, 

Right  of  wrongdoer  to  maintain  bill  of 
interpleader.     1018Df    1172. 

Right  of  trespasser  to  maintain  interplead- 
er to  settle  rights  of  rival  claimants. 
1918D,  1170. 


♦♦■ 


INTERVENTION. 

Of  parties  in  action  generally,  see  Parties. 

e-i-^ 

INTOXICATING  LIQUORS. 

Defense  of  former  jeopardy  in  prosecution 
for  violation  of  liquor  law.    1918Dy  365. 


IRRESISTIRLE   IMPULSE. 

Annotation, 

An  esocuse  for  crime.     1918H,  794, 

As  defense  to  liability  for  crime.     1918D, 

784. 


JEOPARDY. 


See  Cbiminal  Law. 
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JOINT  CREDITOBS  AND  DEBTORS. 

Annotation. 

Effect  of  judgment  against  one  joint 
tort'feaaor  upon  liability  of  other* 
1918D,  308, 

Effect  of  UDsatiBiied  judgment  against  one 
of  several  joint  tort-feasors  as  bar  to 
action  against  another.    1918D,  3U3. 


-♦-•- 


JOINT  TENANTS. 

Estate    by    entireties,    see    Husbanb    and 
Wife. 


JOINT  TORT-FEASORS. 

See  Joint  Cbeditorb  and  Debtobb. 


JUDGES. 
Disqnalifloatlon;  speeial  JvAge. 

Annotation. 

Effect  on  judgment  of  disqualification 
of  a  part  of  the  participating 
judges,      191SD,   244, 

Sufficiency  of  order  for  mandamus  signed 
by  district  judge  called  to  sit  in  place 
of  member  of  supreme  court  who  was 
disqualified.     1918D,  237. 

Effect  on  validity  of  judgment  of  partici- 
pation by  judge  who  is  disqualified. 
1918D,  237. 

Compensation. 

Original  jurisdiction  of  appellate  court  of 
application  for  mandamus  to  compel 
issue  of  warrant  for  payment  of  ex- 
penses of  judges.     1918D,  237. 

Constitutional  prohibition  against  increase 
or  reduction  of  compensation  during 
the  term.     1918D,  237. 

Statutory  provision  for  allowance  to  judges 
for  expenses  without  filinpf  of  itemized 
statement;  effect  of  constitutional  pro- 
hibition against  payment  of  claims 
against  the  state  without  itemized 
statement.    1918D,  237. 


JUDGMENT. 

Sentence   in   criminal    case,   see   Cbihinal 

Law. 
In  replevin,  see  Replevin. 

Effect  and  oonelnsWoneas  generally. 

Annotations. 

Effect  of  subsequent  statute  on  execU' 
tory  judgment.     19X8D,  253, 


Effect  on  judgment  of  disqualification 
of  a  part  of  the  participating 
judges.     1918D,  224. 

Effect  on  validity  of  judgment  of  partlei- 
pation  by  judge  who  is  disqualified. 
1918D,  237. 

Collateral  attaok. 

Annotations. 

Right  in  a  collateral  proceeding  to 
raise  the  question  of  the  validity 
of  a  statute  or  ordinance  upon 
ufhich  a  proceeding  in  a  criminal 
case  is  based*     1918D,  1007. 

What  is  a  collateral  and  what  a  direct 
attack  upon  a  judgm^ent,  within 
the  rule  that  a  judgment  that  is 
not  void  cannot  he  attached  eoUat* 
erally.      1918Df    470. 

Scope  of  inquiry  in  collateral  attack  on  sale 

of  ward's  property.    1918D,  1163. 
What     constitutes     a     collateral     attack. 

1918D,  406. 
On  decree  directing  sale  of  ward's  lands,  for 

failure  to  allege  statutory  grounds  for 

sale.     1918D,  1163. 
On  decree  partitioning  tract  of  real  estate 

between  life  tenant  and  remainderman. 

1918D,  461. 
On  judgment  by  default.    1918D,  1004.    . 

Wliat  naatters  oonolndecL 

Judgment  against  a  woman  as  conclusive 
that  the  debt  is  hers  in  absence  of  al- 
legation that  she  was  married  at  the 
time  suit  against  her  was  filed.  191 8D. 
261. 

Eminent  domain  cases.     1918D,  710. 

Am  to  partlee. 

Annotation. 

Effect  of  judgment  against  one  joint 
tort-feasor  upon  liability  of  other. 
1918D,  808. 

Effect  of  unsatisfied  judgment  against  one 
of  several  joint  tort-feasors  as  bar  to 
action  against  another.     1918D,  303. 

Conclusiveness  of  judgment  determining 
boundary  line  between  two  states  upon 
another  state  which  is  a  stranger  to 
the  record.     1918D,  258. 

Discliarge. 

Effect  of  release  by  attorney  without  knowl- 
edge of  client,  of  defendant  imder  ar- 
rest, to  work  a  satisfaction  of  the  judg- 
ment.   1918D,  807. 

Enforcement. 

Annotation. 

Power  of  attorney  to  bind  client  by 
release  of  person  or  property  of 
debtor  from  process  to  enforce 
judgment.    1918Df  808, 
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Subjecting  homestead  property  to  payment 
of  judgment.     1918D,  983. 

Relief  against* 

Venue  of  action  to  vacate  judgment.  1918D, 
466. 

Admissibility  of  maps  and  plats  or  opin- 
ion evidence  to  impeach  unambiguous 
judgment.    1918D,  710. 

Annulment  of  judgment  for  rent  which  is 
to  accrue  under  a  lease  of  a  building 
for  purposes  of  prostitution^  from  the 
time  of  the  adoption  of  a  law  enacted 
after  the  rendition  of  the  judgment, 
making  the  keeping  of  such  house  a 
crime.    1918D,  251. 

^^t-e 


JUDICIAIi  NOTICE. 


See  EviDEi?GE. 


♦  »» 


JUDIOIAI.  8AI.E. 

Sale  of  decedent's  land  for  debts,  see  EaOEOU- 

TOR8  AND  ADMINISTBATORS. 


-e-^ 


JURISDICTION. 

Of  equity,  see  Equity. 
In  general,  see  Courts. 

Of  one  surrendered  by  authorities  of 
other   state   in   absence   of   statute  re 
quiring  such  aetion.     1918D,  949. 


JTITBISDICTIONAIi  AMOTTNT. 

On  appeal.    191 8D,  389. 


♦-•-♦' 


JITRY. 

Question  for,  see  Trial. 

Annotation, 

Bight  to  jury  to  determine  disputed 
queotions  in  summary  proceedings 
to  compel  attorney  to  surrender 
money  or  property.     191SBf  S31. 

Effect  of  statutory  provision  for  summary 
proceedings  against  attorney  failing  to 
pay  over  money  to  client,  to  deprive 
him  of  right  to  jury  trial.    1918D,  825. 

Necessity  of  motion  for  new  trial  to  give 
appellate  court  jurisdiction  where  sum- 
mary judgment  is  rendered  against  de- 
fendant who  i0  entitled  to  jury  trial. 
191 8D,  826. 

Permitting  other  than  a  unanimous  verdict 
hy  a  jury  of  twelve  members.  1918D, 
477. 


JtrSTICE  OF  PEAOB4 

Annotation, 

Validity  of  acts  of  de  facto  justice  of 
peace.      191SD,    1079, 

Validity  of  acts  of  de  facto  justice  of  the 

peace.     1918D,  1077. 
Collateral   attack   on    title   to   office   of   de 

facto  justice.     1918D,  1077. 

♦•» 


KNOWLEDGE. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence. 
Evidence  of,  generally,  see  EvroiavcE. 
In  general,  see  Notice. 

Sufficiency  of  proof  of.    1918D,  liSL 
♦»» 


I*ABOB. 

Election  of  remedies  for  interference  with. 
1918D,  389. 


^•» 


LABORERS. 

Lien  of,  generally.     1918D,  327. 


LACHES. 

Estoppel  by,  see  Estoppel. 


^•» 


LAND  CONTRACT. 

See  Vendob  and  Purchaser. 


LAND  DEPARTBIENT. 

Disposal  of  public  landa,  see  Publio  Lands. 

Annotation. 

ConclusivencHti  of  decisions  or  findings 
of.     1918D,  S97. 

Cpnclusiveness  of  decisioiui  or  findings  of. 
1918D,  584,  593. 


LANDLORD  AND  TENANT. 

Lease. 

—  ilk  general. 

Befusal  of  court  to  annul  or  enforce  lease 
of  buUdiBfir  lor  purposes  of  prostitution. 
1918D,  251. 

Degree  of  heat  required  under  covenant  to 
furnish  heat.    1918D,  887. 
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—  termiiiAtioa* 

AnnotaUons. 

Constructive  eviction  hy  character  or 
nit'Koofidfuot  of  other  tenants, 
IQlSDf  306. 

Vacating  premises  as  condition  of  con- 
structive   eviction,      1918D,    1177. 

Eviction;  quiet  enjoyment.  1918D,  394, 
887,  1174. 

—  aMisnineat;  snblettini;. 

Who  may  set  up  violation  of  restriction  on 
right  to  assign  or  sublet.     1918D,  1044. 

Rights  and  liabilities  of  parties  gen- 
erally. 

Annotations, 

Validity  of  statute  or  ordinance  malcing 
property  or  property  owner  liahle 
for  water  or  light  furnished  tenant. 
1918D,  304. 

Liability  for  damages  to  landlord  by 
interfering  with  tenant.  1918V, 
393. 

Statutory  lien  upon  leased  property  for 
water  supplied  to  tenant.     1918D,  361. 

Right  of  one  deprived  of  services  of  tenant 
driven  away  by  threats  to  recover  dam- 
ages for  injuries  sustained.  1918D, 
389. 

Claim  of  landlord  against  tenant  for  pas- 
turing crops  to  be  grown  on  shares. 
1918D,  664. 

Liability  'for  def eotlTe  or  daagerovs 
premises. 

Liability  for  injury  to  child  falling  through 
skylight.     1918D,  161. 

Rent. 

Loss  of  rentals  as  element  of  damages  in 
action  against  architect  for  negligence. 
1918D,  889. 


Annotation. 

Property  held  for  an  illegal  purpose  as 
subject  of  larceny.    19 181) ,  690. 

Sufficiency  of  indictment  for.     191 8D,  688. 
Property    used    for   gambling   purposes   as 
subject  for  larceny.     1018D,  688. 


♦^ 


ULBT  CLEAR  OHAHOS. 


See  Nbqligenck. 
T..R.A.1918D. 


UkTSRAL  SUPPORT* 

Annotation. 

Liability  of  railroad  company  in  oon- 
strtieting  its  roadway  fen*  rem^oval 
of  lateral  support  to  adjoining 
property.      1918D,    714. 

Recovery  for  injury  to,  in  condemnation 
proceedings.     1918D,  710. 

Question  whether  damages  awarded  in  con- 
demnation proceedings  cover  subse- 
quent injury  to  lateral  support.  1918D, 
710. 


In  general,  see  Landlord  and  Tenaht. 


UBVT  AMU    SEIZURE. 

Effect  of  discharge  in  bankruptcy  after  en 
try  of  judgment  but  before  sale  on 
eution.    1918D,  276. 


UBEIi  OR  SUilfDER. 

Measure  of  damages,  see  Damages. 

Questions  for  jury  in  action  for.     1918D, 

1001. 
Charges  against  candidate.    1918D,  1091. 


UBERAL  CONSTRUCTIOK. 

Of  statute,  see  Statctbs. 


UOEKSE. 

For  use  of  automobile,  see  Automobeubs. 
Of  physician  or  surgeon,   see  Physicians 
AND  Surgeons. 

Annot€Uion. 

Applicability  of  license  statute  or  ordi" 
nance  to  one  who  is  not  in  the  gen-^ 
eral  practice  of  a  profession  or 
trade,  Jmt  is  employed  exclusively 
by  another.     1918D,  287. 

Liability  for  license  tax  of  engineer  em- 
ployed on  a  salary  by  railroad  company 
to  whose  services  all  his  time  is  devot- 
ed.    1918D,  284. 


♦♦ 


Of  keeper  of  inn  or  boarding  house,   sop 
Innkeepers. 
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Of  mechanie  or  materialmaii,  see  Mbchan- 

icb'  Liens. 
Of  mortgage,  aee  Mobtoagb. 
Of  vendor,  aee  Vendos  and  Pubohasbb. 

Annotations, 

Lien  upon  automobile  for  repairs  or 
storage,     191SD,  330, 

Validity  of  statute  or  ordinance  inak' 
ing  property  or  property  owner  lia- 
ble for  water  or  light  furnished 
tenant.     1918D,  304, 

Right  to  lien  of  one  selling  automobile  tires 
who  places  them  on  the  wheels.  1018D, 
327. 

For  labor  or  repairs.     1918D,  327. 

Statutory  lien  upon  leased  property  for 
water  supplied  to  tenant.     191 8D,  361. 

PriMFitios* 

For  labor  and  repairs.    1918D,  118,  327. 


♦^ 


UF£  TENANTS. 

Annotations, 

Partition  between  life  tenant  and  re- 
inaindennan.      1918D,    454. 

Estoppel  of  remainderman  by  consent- 
ing  to  conveyance  of  fee  by  life 
tenant.     1918D,   441. 

Collateral  attack  on  decree  partitioning 
property  between  life  tenant  and  re- 
mainderman     1918D,  451. 

Right  to  foreclose  mortgage  on  real  estate 
by  life  tenant  against  his  interest  in 
the  property.    1918D,  451. 

When  limitations  begin  to  run  against  right 
of  remainderman  to  contest  sale  by  life 
tenant.    1918D,  430. 

Estoppel  of  remainderman  consenting  to 
sale  of  part  of  the  estate  by  the  life 
tenant  to  pay  an  encumbrance  to  re- 
pudiate the  sale.     191 8D,  430. 


■♦-^ 


IJGHT. 

Annotations, 

Validity  of  statute  or  ordinance  nuik" 
ing  property  or  property  owner  /ia- 
ble  for  light  furnished  tenant, 
1918D,  364. 

Validity  of  statute  or  ordinance  requir» 
ing  the  lighting  of  private  prem- 
ises.     1918D,  688. 

Validity  of  ordinance  requiring  lights  to 
i)e  kept  burning  in  public  hallways  of 
tenements  from  sunset  to  sunrise. 
1918D,  685. 


LIMITATION  OF  ACTIONS. 

When  limitations  begin  to  run  against  right 
of  remainderman  to  contest  sale  by  life 
tenant.    1918D,  430. 

Claim  to  recover  assessments  paid  after  dis- 
appearance of  holder  of  benefit  certifi- 
cate.   1918D,  1185. 


-•-^ 


MAGAZINES. 

Reading  by   counsel   to  jury   of  magazine 
article  on  "third  degree."    1918D,  671. 


■♦-•- 


MALICIOUS  PROSECUTION. 

Annotations, 

Arrest  of  person  or  seizure  of  property 
as  a  condition  of  an  action  for  the 
malicious  prosecution  of  a  civil 
action.      1918Df   650. 

Effect  of  release  without  prosecution  to 
create  a  presumption  of  want  of 
probable  cause.     1918J},  1137* 

Right  to  maintain  action  against  one  not 
shown  to  have  been  the  proximate  and 
eflicicnt  cause  of  the  prosecution. 
1918D,  1001. 

Right  of  action  for  malicious  prosecution  of 
civil  suit  in  absence  of  arrest  of  per- 
son, or  seizure  of  property.  1918D, 
540. 

Effect  of  discharge  of  defendant  in  criminal 
proceeding  before  a  justice  of  the  peace 
without  trial  to  show  want  of  probable 
cause.     1918D,  1135. 

Release  after  a  few  hours  of  imprisonment 
of  one  arrested  on  criminal  charge  as 
termination  of  prosecution.  1918D, 
1101. 


«•-*' 


MANDAMUS. 

Original    jurisdiction    of    appellate    court. 

1918D,  237. 
Sufficiency  of  order   for  mandamus  signed 

by  district  judge  called  to  sit  in  place 

of  member  of  supreme  court  who  was 

disqualified.     1918D,  237. 


MANSLAUGHTER. 


See  Homicide. 


^•» 


Annotation, 

Use  of  maps,  diagrams,  etc.  by  counsel 
in  argument  to  jury,     19181),  80, 

Admissibility  in  evidence.     1918  D,  710. 
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Ab  to  divorce,  see  Divorce  and  Separation. 


♦  »» 


MAST£R  AND  SERVANT. 

"When  relation  exists. 

For  purpose  of  holding  master  liable  for 
servant  s  acts.     1918D,  357. 

Ma8ter*s  liability  generally* 

Employers'  liability  insurance,  see  Insur- 
ance. 

Release  by  employee  of  liability  for  injury, 
see  Relea.se. 

Annotations^ 

Delay  in  giving  notice  of  claim  under 
employers*  indemnity  policy, 
lOlSD,   44:5. 

How  far  does  limitation  of  liability 
in  policy  of  indemnity  insurance 
against  liability  for  injuries  to  e»it- 
ployees  include  interest  and  ex- 
penses of  litigation,     191SD,   187, 

Applicability  of  Federal  Employers* 
Liability  Act  or  state  employers' 
liability  or  compensation  act  to  in- 
juries  to  railroad  employees  while 
engaged  in  handling  interstate 
mail,     1918Dj  426. 

Insurance  against  master's  liability.  1918D, 
184,  442 

When  servant  is  engaged  in  interstate  com- 
merce so  as  to  bring  him  within  pro- 
tection of  Federal  Employers*  Liabil- 
ity Act.     1918D,  419,  423. 

Duty  of  train  crews  to  look  out  for  persons 
patrolling  track  under  Federal  Employ- 
ers' Liability  Act.  1918D,  925. 

Safety  as  to  place  and  appliances. 

Annotation, 

Liability  of  m,aster  for  injury  from  de- 
feet  in  simple  tool.     191SD,  1141, 

General  mle  as  to.     191 8D,  515. 
Delegation  of  duty  as  to.     1918D,  515. 
Defect  in  simple  tool.     1918D,   1138. 
Duty  of  train  crews  to  look  out  for  persons 
patrolling  track.     1918D,  925. 

Fellow  servants  and  their  negligence. 

Delegation  of  duty  to  furnish  safe  place  of 
work  and  safe  tools.     1018D.  515. 

Injury  received  by  fall  from  ladder  which 
turned  because  of  failure  of  fellow  serv- 
ant to  hold  it.     1918D,  515. 

Injury  from  misuse  of  reasonably  safe  ap- 
pliances by  fellow  servant.    1918D,  615. 

Liability  of  master  for  acts  of  serv- 
ants. 

When  relation  exists,  see  supra. 

Annotations, 

Liability  of  detective  agency  for  acts 
of  its  employees,     1918D,  575, 


MaJcing  prima  facie  caae  of  responsibil'' 
ity  for  negligence  of  driver  of  auto- 
mobile  by  proof  of  defentiant's 
ownership  of  car  or  employment 
of  driver,     1918Df  924, 

Liability  for  personal  injury  caused  by 
disti'ict  messenger'.     1918D,  300. 

Injury  inllicted  by  chauffeur  when  using 
machine  for  his  own  purposes.  1918D, 
115. 

Liability  of  railroad  company  for  injuries 
to  boy  permitted  by  its  conductor  to 
ride  on  a  train  in  disobedience  of  rules. 
1918D,  317. 

When  telegraph  messenger  is  within  serv- 
ice of  company  so  as  to  render  it  liable 
for  injury  to  a  pedestrian  run  down 
by  him.    191 8D,  355. 

Assault  by  servant.     1918D,  571. 

Idability  of  independent  contractors. 

Liability  of  contractor  for  injury  by  de- 
fects in  highway.     1918D,  351. 


^•» 


MEAT. 


Liability  of  packer  of  diseased  meat  for 
injury  resulting  from  its  use.  1918D, 
798. 


♦-•-♦ 

MECHANICS'  LIENS. 

The  right;  when  lien  exists. 

Right  of  subcontractors  and  materialmen, 
see  infra. 

Mechanics'  lien  on  property  of  married 
woman.     1918D,  1053. 

For  what  work  or  material. 

Annotation, 

Materials  furnished  for  structure^  Jntt 
not  actually  used  therein,  as  basts 
of  a  mechanics*  lien,  1918D, 
1041, 

Materials  not  used.     1918D,  1036. 
To  what  property  attaches. 

Annotation, 

Homestead  as  subject  of,  1918D, 
1066, 

Right  to  lien  on  homestead.    1918D,  1053. 
Lien   upon   the   building   and   the   land  on 
which  it  is  situated.     1918D,  1036. 

Of  subcontractors  and  materialmen. 

Right  to  lien.    1918D,  1053. 

Er.forcement;  prooednre. 

Finding  that  materialman  made  and  filed 
a  mechanics'  lien  as  a  statement  of  fact 
and  not  a  conclusion  of  law.  191SD, 
1036. 
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Sufficiency  of  finding  to  show  that  notice  of 
intention  to  foreclose  a  mechanics'  lien 
was  given  to  the  record  owner.  1918D, 
1036. 


MENTAIi  ANGUISH. 

Damages  for,  see  Damages. 


-•-♦- 


MILITIA. 

Annotation, 

Giving  of  free  eerviee  &r  reduced  rates 
to  state  militia  hy  pubUo  service 
corporation  as  an  unlawful  dto- 
crimination,     191SD,  007, 


^•» 


MINES. 

Judicial  notice  of  percentage  of  mineral  in 
particular  class  of  ore.     101 8 D,  060. 

Regulation  of  carrier  classifying  coal  mines 
for  purpose  of  distribution  of  freight 
cars.     1918D,  268. 

Expenditure  by  administrator  without  order 
of  court  of  money  in  annual  assessment 
work  upon  mining  claim  belonging  to 
estate.     1918D,   1022. 


-♦-•- 


MINORS. 


See  Infants. 


MORTGAGE. 

Effect  on  negotiability  of  note  of  stipula- 
tion in  mortgage  securing  it  accelerat- 
ing maturity.    1918D,  522. 

Right  to  foreclose  mortgage  by  life  tenant 
against  his  interest  in  the  property. 
1918D,  451. 

Liability  of  mortgagee  fraudulently  induc- 
ing mortgagor  to  surrender  his  equity 
of  redemption.     1018D,  407. 


MOTIONS   AND    ORDERS. 

Raising  question  for  consideration   on  ap- 
peal by  motion,  see  Appeal  and  Ebrob. 
Notice  of  motion.     1018D,  1070. 


MOTOR  CTCI.E. 

Scope  of  statute  limiting  speed  of.    1018D, 
5C9. 


MOVING  PICTURES. 

Unauthorized  exhibition  in  moving  picture 
theater  of  photograph  of  person  as  in- 
vasion of  right  of  privacy.  1918D, 
1151. 


♦  •» 


MUNICIPAL  CORPORATIONS. 
In  seneraL 

Annotation, 

Cfiving  of  free  service  or  reduced  rates 
hy  public  service  corporation  to 
municipality  as  an  unlaicf til  dis- 
crimination.     191SD,    907, 

Ordinanoes, 

—  in  general. 

Proximate  cause  of  injury  by  violation  of 
ordinance,  see  Proximate  Cause. 

Effect  of  statute  to  annul  ordinance  on  the 

same  subject.    1918D,  126. 
Error  in  excluding  from  evidence  ordinance 

limiting  speed.     1018D,  126. 
Necessity  of  pleading  conflict  of  municipal 

ordinance  with   state  statute.     1918Dy 

126. 

—  validity. 

Regulating   use   of   automobiles   on   street, 

see  Automobiles. 
Regulations  as  to  buildings,  see  Buildings. 
As  to  license,  see  License. 

Annotation. 

Right  in  a  collateral  proceeding  to 
raise  the  qttestion  of  the  validity  of 
an  ordinance  upon  which  a  pro- 
ceeding  in  a  crim^inal  ease  is  based. 
1918D,   1007. 

Power  of  municipality  to  compel  removal 
of  switch  tracks  from  street.  1018D, 
659. 

Ordinance  forbidding  proprietors  of  theaters 
to  place  tickets  in  hands  of  brokers  to 
be  sold  in  advance  over  stated  price* 
1918D,  382. 

lilablllty  for  damagres. 

Liability  for  injury  on  defective  bridge,  see 

Bridges. 
Liability  for  injury  by  defective  highway, 

see  Highways. 
Injury   from   fixing   or   changing  grade   of 

street,  Bee  Highways. 

Annotation. 

Duty  of  owner  to  protect  his  premises 
from  flooding  through  drain  or 
newer.     1018D,  371. 

Immunity  for  acts  by,  in  performance  of 
governmental  functions.     1918D,  1108. 

Duty  of  city  to  one  invited  to  use  its 
premises  in  a  common  interest  or  ta 
a  mutual   advantage.     1918D,  810. 
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Binding  effect  on  municipality  of  repre- 
sentations of  employee  of  engineering 
department  as  to  street  grades.  1918D, 
931. 

Flooding  of  property  by  draining  water  in- 
to sewer  in  excess  of  its  capacity; 
where  owner  could  have  prevented  the 
injury.     1918D,  360. 


^•» 


MURDEB. 


See  Homicide. 


MUTUAUTT. 

Of  contract,  see  Contbaots. 


♦-»■ 


NABIE. 

Annotations, 

Implied  or  apparent  authority  as  to 
filling  in  hlanlc  left  for  the  name  of 
the  payee  in  commercial  paper, 
1018D,   1064. 

Right  of  action  for  use  off  for  adver- 
tising  purposes.     1918D,   1152, 

Unfair  competition  by  use  of  firm  name. 
1918D,  154. 

Right  of  purchaser  of  good  will  of  partner- 
ship to  use  partnersliip  name.  1918D, 
154. 


NfiGUGENCE. 

In  general. 

As  to  bridges,  see  Bridges. 

Relevancy  of  evidence  as  to,  see  Evidencej. 

Release   from   damages   for   injury   by,   see 

Release. 
Question  for  jury  as  to,  see  Trial. 

Violation  of  statute  as.     1918D,  880. 

Dangeroits  ageneles* 

Liability  for  injury  by  animals,  see  Ani- 
mals. 
Automobiles,  see  Automobiles. 
As  to  gas,  see  Gas. 

Uability  of  seller  or  n&annf aotnrer. 

Liability  of  packer  of  unfit  food  for  injury 
resulting  therefrom  to  one  other  than 
the  purchaser.     191 8D,  798. 

Dangerous  premises;  injuries  to  ol&il" 
dren. 

Liability  of  landlord,  see  Landlord  and 
Tenant. 

Status  of  one  who  goes  on  premises  of  an* 
other  in  a  common  interest  or  to  a 
mutual  advantage.    1918D,  810. 


Injury  to  child  by  explosion  of  gas  leaking 
from  pipe  line  along  public  highway. 
1918D,  160. 

On  highways. 

Injury  by   animals   running   at   large,   see 

Animals. 
In  use>  of  automobile,  see  Automobiles. 
Injuries  caused  by  defect  or  obstruction  in 

street,  see  Highways. 
In  use  of  motorcycles,  see  Motorcycles. 
Proximate  cause  of  injury,  see  Proximate 

Cause. 

Contribntorj  negligence. 

»  in  generaL 

As  to  recovery  notwithstanding  contribu- 
tory negligence  if  injury  oould  have 
been  avoided,  see  infra. 

Of  one  injured  by  automobile,  see  Auto- 
mobiles. 

Annotation, 

Contributory  wilfulness  as  defense 
agaituit  an  action  for  personal  in- 
jury  based  on  uHlfulness  of  de- 
fendant,     191SB,   1196, 

When    contributory    negligence    is    defense. 

1918D,  1193. 
Question  for  jury  as  to.     1918D,  126,  943. 
Prejudicial  error  in  refusing  to  charge  on 

contributory    negligence.      1918D,    526. 

»  of  children. 

Recovery  notwithstanding  contributory  neg- 
ligence where  injury  could  have  been 
avoided.     1918D,  317. 

Injury  avoidable  notwithstan'ling 
contrihutory  negligence;  last  clear 
chance. 

Recognition  in  South  Carolina  of  doctrine 
of  last  clear. chance.    1918D,  1193. 

Right  of  child  attempting  to  catch  a  ride 
on  a  train  to  recover  for  injuries  where 
conductor  started  the  train  knowing 
of  his  dangerous  position.     1918D,  317. 

In  case  of  injury  by  street  car.  1918D, 
1119. 


"»»» 


NEGOTIABIUTT. 

Of  note,  see  Bills  and  Notes. 


#  •» 


NEGOTIABLE  INSTRUMEHTS. 

See  Bnxs  and  Notes. 


#•» 


NEGROES. 

Annotation, 

Duty  to  provide  separate  eom^parttnents 
for  colored  passengers  in  sHeeping 
or  palace  cars,     191 SD,  709. 
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Negligence    in   calling  white   persons   into    Dumping  ground  for  garbage  and  refuse  as. 
the  dining  car  at  a  time  when  meals  I  1918D,  1108. 

are  to  be  served  to  members  of  the  ne-  I  Equitable  remedies.     1918D,  818. 
gro  race.     1918D,  707.  ' 


N£RVOUS  SHOCK* 

Damages  for,  see  Damages. 


•^^ 


ITEWSPAPER  ARTICLES. 

/innotation. 

Use  of,  by  counael  in  arguing  to  jury, 
101SJ},  S2. 


aBSTRUCTION. 

Of  highway,  liability  of  private  person  for. 
1918D,  126. 


NEW  TRIAI.. 

Raising  questions  for  review  on  appeal  by 
motion  for.     1918D,  684,  825,  949. 


OCCtrPATION. 

License  tax  on,  see  License. 


-♦-^ 


NONRESIDENTS. 

Effect  of  nonresidonce  to  relieve  one  from 
complying  with  statute  impressing 
teams  for  road  work.     1918D,  970. 


OFFENSIVE  LANGUAGE. 

Of  other  tenants  as  a  constructive  eviction 
of  tenant.    1918D,  394. 


#  »» 


'^—^ 


NONSUIT. 


See  Trial. 


NOTES. 

In  general,  see  Bills  and  Notes. 


-•-•- 


NOTICE. 

FiVidence  of,  generally,  see  Evidence. 

Of  mechanics'  lien,  see  Mechanics*  Liens. 

Annotation, 

Delay  in  giving  notice  of  claim  Ufuler 
employers*  indemnity  policy, 
1918D,  44S, 

Kstoppol  of  insurance  company  bv  notice. 
1918D,  11,58. 

Effect  of  stipulation  for  immediate  notice 
of  accident  in  employers*  liability  in- 
surance policy.     191 8D,  442. 


#  •» 


NUISANCES. 

Annotation, 

Abatement    of    or    injunction    against 
hawdyhouse.     191SD,  819, 


OFFICERS. 

In  generaL 

Arrest  bv,  see  Arrest. 
Attorney  general,  see  Attorney  General. 
Of  corporation  generally,  see  Corporations. 
Judges.,  see  Judges. 

Annotation, 

Right  to  defend  one^s  self  against  an 
officer  who  does  not  disclose  his- 
identity  or  character,    1918D,  978,. 

Holding  other  office. 

Collateral  attack  on  title  of  de  facto  officer 
on  ground  that  he  had  accepted  an: 
incompatible  office.     191 8D,  1077. 

Compensation. 

Compensation  of  judges,  see  Judges. 

Increase  or  reduction  during  term.  1918D, 
237. 

De  facto  officers. 

Annotation, 

Validity  of  acts  of  de  facto  justice  of 
peace,     1918D,  1079. 

Validity  of  acts  of.     1918D,  1077. 
Collateral    attack    on    title    to    office    of. 
1918D,  1077. 


♦-•-♦• 


Oil.. 

Liability  for  injury  to  person  because  of 
presence  of  oil  on  highway.  1918D, 
361. 
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PLEDGE     AND     COLLATERAL     SE- 
CURITY. 

Annotation, 

Assignment  as  collateral  security  for 
a  debt  as  within  provision  against 
assignment     of    inburance     policy. 

191SD,  iieo. 

Parol  evidence  that  absolute  assignment 
written  on  insurance  policy  was  merely 
as  collateral  security  for  debt.  1918D, 
1158. 

Assignment  of  insurance  policy  as  collateral 
security  as  violation  of  stipulation 
against  assignment  of  the  policy. 
lUlSD,  1158. 


^»» 


PLUMBING. 

Constructive  eviction  of  tenant  of  lower 
floor  by  negligent  use  of  plumbing  fix- 
tures by  tenant  of  upper  floor.  1918D, 
1174. 


-•-•- 


See  Gaminq. 


«#-^ 


POLICE. 

Arrest  by,  see  Arrest. 

Annotation. 

Hom^icide  hy  peace  officer  <n  attempting 
to  enforce  his  comm,ands  against 
innocent  persons.    1918V,  379. 

Liability  for  homicide  in  attempting  to  en- 
force order  to  driver  of  automobile  to 
halt.     1918D,  373. 

Liability  of  persons  who  co-operate  with 
peace  officer  to  stop  an  automobile 
where  he  kills  an  occupant  of  the  car 
by  unlawfully  shooting  into  it.  1918D, 
3*73. 


#•» 


Negligence  of  packer  of  pork  in  failing  to 
inspect  for  trichinse.     1918D,  798. 


POWERS. 

Annotations. 

inheritance  or  successifm  tax  on  prop' 
erty  covered  hy  power  of  appoint- 
ment.    191SD,  339. 

Property  covered  hy  power  of  appoint- 
ment  as  assets  of  donee's  estate. 
191SD,  346. 


Succession  tax  on  property  passing  under 
power  of  appointment.     1918D,  337. 

Effect  of  exercise  of  power  of  appointment 
by  insolvent  in  favor  of  certain  person 
to  render  the  fund  assets  of  the  estate 
for  the  benefit  of  creditors  in  which  the 
appointee  must  share  pro  rata.  1918D, 
343. 


PRE-EXISTING  DEBT. 

See  Antecedent  Debt. 


P&EMATURITT. 

Of  action,  see  Action  ob  Suit. 


PREMIUM. 

For  insurance,  see  Insuranoc. 


PRESUMPTIONS. 


In  general,  see  Evidence. 


♦•» 

PRINCIPAL  AND  AGENT. 

As  to  attorneys,  see  Attorneys. 

Agent  of  insurance  company,  see  Inbubancob. 

Matters   as   to   partnership,   see    Pabtneb- 

SlIIP. 

Annotation. 

Agent's  criminal  responsihiUty  for 
sale  of  goods  that  do  not  t^mply 
with  statutory  requirements, 
lOlSD,  720, 

Presumption    and    burden    of    proof    as    to 

agency.    1018D,  715. 
Fact  that  agent  was  also  administrator  and 

had  jfiven  bond  for  prop(»r  performance 

of  his  official  duties.     1918D,  561. 
Liability  of  broker  to  statutory  penalty  for 

selling    a    conimoditv    below    a    given 
*  standard.     1918D,  724. 


PRINCIPAL  AND  SURETY. 

Ab  to  bonds  generally,  see  Bonds. 
Subrogation  of  surety,  see  Si'bhooation. 

Annotations. 

Right  of  sureties  on  appeal  or  super- 
sedeas bond  to  look  to  smreHes  on 
a  prior  bond  of  the  same  principal* 
191SD,    1192. 

Right  of  surety  on  contractor's  bond  as 
against  assignee  of  fund.  191SDf 
736. 
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Power  of  corporation  to  enter  into  contract 
of  Buretysliip.     1918D,  166.  ^ 


PB01U880BT  NOTES. 


#•» 


PRIORITY. 

Of  chattel  mortgage,  see  Chattel  Mokf- 

OAGE. 

Of  liens  generally,  see  Liens. 


PRIVAOT. 

Annotaldon, 

Right  of  action  for  use  of  photograph 
or  name  for  advertiHng  purposes, 
191SD,   if 52, 

tJnauthorized  exhibition  in  moving  picture 
theater  of  photograph  of  person  as  in- 
vasion of  right  of  privacy.  1918D, 
1161.  »  F         ^ 


See  BiLts  and  Notes. 


#•» 

PRIVATE  ACTION. 

For  injury  by  one  operating  an  automobile 
without  authority,  which  bv  statute  is 
a  felony.     1918D,  880- 

For  deatli  caused  under  circumstances  mak- 
ing it  amount  to  a  felony.    1918D,  880. 


PROSTITUTION. 

As  to  houses  of  prostitution,  see  Disorderly 
Houses. 

Refusal  of  court  to  annul  or  enforce  lease 
of  building  for  purposes  of  prostitu- 
tion.    1918D,  251. 

«#•» 


PROXIMATE  CAUSE. 

Of  injury  to  child  where  gas  leaking  from 
a  pipe  line  was  ignited  by  a  playmate 
at  tne  request  of  the  child  injured. 
1918D,  160. 

Failure  of  wagon  stalled  across  street  to 
comply  with  ordinance  as  to  carrying 
of  lights  on  wagons,  as  proximate  cause 
of  injury  to  automobile  driver  who  col- 
lides with  steel  beams  extending  be- 
yond the  rear  wheels  of  the  wagon. 
1918D,  126. 


♦^ 


PRIVATE  HOSPITAIi. 

Annotation, 

Who  may  or  musP  hs  admitted  to  pri^ 
vate  hospital  or  hospital  maintained 
priinarily  for  h&nefU  of  special 
class,     191SD,  561, 


^♦» 


PUBLICATION. 

Of  rates  by  carrier.    1918D,  1106. 


^•» 


PVOXABXjB  CAUSE. 

Presumption  and  burden  of  proof  as  to,  see 

Evidence.    • 
Want  of,   for   proseeution,   see   Malicious 

Pbosecution. 


#»» 


PUBLIC  IMPROVEMENTS. 

Injury  from  fixing  and  changing  street 
grade,  see  Highways. 

What  is  a  railroad  within  meaning  of  stat- 
ute authorizing  at»sessment  of  railroad 
right  of  way.    1918D,  839. 

Assessment  on  street  railway  right  of  way 
subject  to  reverter.     1918D,  839. 


I 


Of  wills  generally,  see  Wills. 
Jurisdiction  as  to  probate  matters. 
1163. 


1918D, 


-•"►^ 


PROCESS^ 

See  Writ  axd  Process. 


PUBLIC    LANDS. 

Annotation* 

Conclusiveness  of  decisions  or  findings 
of  the  Land  Department,  191SD, 
697* 

Conclusiveness  of  attempted  exercise  of 
jurisdiction  by  Land  Department  in  ac> 
ceptance  of  an  entry  including  lands 
reserved  from  entry.     1918D,  693. 

Presumption  as  to  time  of  selection  of  va- 
cant land  in  lieu  of  surrendered  land. 
1918D,  584, 

Necessity  of  demand  for  possession  before 
action  brought  to  charge  with  costs  one 
in  possession  of  vacant  government 
land  prior  to  the  issuance  of  a,  patent 
therefor  to  another.     1918D,  584. 
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KiTect  on  rights  of  patentee  of  possession 
acquired  after  the  date  upon  whicli  a 
patent  has  taken  effect  by  relation  pre- 
vious to  the  time  of  its  issuance. 
1918D,  584. 

Burden  of  establishing  ownership  of  one 
seeking  possession  of  land  under  a 
United  States  patent.     1918D,  584. 

Collateral  attack  on  patent  issued  by  Fed- 
eral land  office.     1918D,  584. 


♦  •» 


PUBIJC  SERVICE  COMMISSION. 

Annotation, 

Jurisdiction  over  rates  as  limited  hy 
constitutional  or  statutory  power 
of  municipalUy  to  regulate  utili- 
ties,     191SJ},   316. 

Liberal  interpretation  of  Public  Utilities 
Act.     19181),  310. 

Effect  of  statute  to  deny  corporation's  com- 
mon-law right  to  make  regulations  and 
to  vest  such  power  in  the  commission 
in  the  first  instance.     1918D,  268. 

Application  to  interstate  carrier  of  state 
regulations  vestintr  in  Public  Service 
Commission  power  to  prohibit  discrimi- 
nation between  railroads.     1918D,  268. 

Statutory  power  to  fix  rates.     1918D,  900. 

Order  of  Public  Service  Commission  as  to 
furnishing  coal  cars  at  private  sidings 
for  use  of  persons  other  than  the  ovfit 
ere.     1918D,  268. 

Power  to  annul  regulation  which  is  dis- 
criminatory but  not  unjust.  1918D, 
268. 

Review  by  eonrts  of  orders  of. 

Review  of  reasonableness  of  regulation  of 
carrier  classifying  shippers  for  purpose 
of  distribution  of  freight  cars  which 
has  been  set  aside  by  Commission. 
1918D,  268. 

Refusal  of  court  to  disturb  order  of  Com- 
mission sustained  by  evidence  or  found- 
ed on  conflicting  evidence.     1918D,  268. 

Abrogation  by  courts  of  unreasonable  or 
unjust  order.    1918D,  268. 


PUBIJC  SERVICE  OORPORATIOK 8. 

In  geaeraL 

Power  of  Public  Service  Commission  over, 
generally,  see  Public  Service  Com- 
missions. 

See  also  Casbiebs  ;  Gas  ;  Raiukoads  ;  Stbeett 
Railways;  Waters. 

Liberal  construction  of  Public  Utilities  Act. 
1918D,  310. 

Contracts  of,  as  within  constitutional  pro- 
hibition against  impairing  obligations. 
1918D,  268. 

Ivffect  of  Public  Utilities  Act  to  require 
company  to  continue  a  public  service 
after  the  expiration  of  its  contract. 
1918D,  310. 


Necessity  of  acceptance  by  corporation  of 
general  legislation  extending  period  of 
contracts  with  city.     1918D,  310. 

Power,  on  expiration  of  contract  with  city, 
to  enter  into  new  contract  on  different 
terms.    1918D,  310. 

Rates. 

Of  carriers,  see  Casbiebs. 
For  gas,  see  Gas. 

Annotations,  * 

Giving  of  free  service  or  reduced  rates 
hy  public  Berviee  corporation  to 
governmental  agencies,  cities, 
schools,  school  children,  oharitieSf 
and  the  like  is  unlawful  disorinh' 
ination,     lOlSD,  904:. 

Jurisdiction  of  Public  VtiliUes  Cotn- 
mission  over  rates  as  litnited  by 
constitutional  statutory  poiver  of 
municipality  to  regulate  utilities, 
191Sn,  315, 


♦^ 


PUBUC    TRIAI.. 

Xeoessity  of.    1018D,  1098. 


PTTBIiIC  WATER  SUPPIiT. 


See  Watebs. 


♦»» 


PUNISHBIENT. 

For  crime,  see  Cbiminal  Law. 


PUNITIVE  DAMAGES. 


See  Damaqbs. 


"♦-•- 


QUIET  BE^ovaciaiT. 

By  tenant    1918D,  304,  887,  1174. 


QUIETIKO  TITUB. 


See  Cloud  on  Tnut 


QUO  WARRANTO* 

Annotation. 

Right  to  remove  to  Federal  court  a  quo 
4varranto  proceeding  against  a 
foreign  corporation,     191SD,  SS7, 

Removal  to  Federal  court  of  quo  warranto 
proceeding  against  foreign  corporation. 
1918D,  847. 


L.R.A.1018D. 
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RAGE  SEGBEGATIOlf. 

Annotation, 

Duty  to  provide  separate  compartments 
for  colored  passengers  in  sleeping 
or  palace  cars,     191SD,   709. 

Effect  of  Separate  Coach  Law  on  right  of 
carriers  to  serve  meals  to  the  respec- 
tiye  races  at  different  times  in  one 
car.    1918D,  707. 

Negligence  of  carrier  in  calling  white  per- 
sons into  the  dining  car  at  a  time  when 
meals  are  to  be  served  to  members  of 
the  negro  race.     I^ISD,  707. 


■♦-^ 


RAILROADS. 

Consequential  injuries  from  construction  of, 
see  Eminent  Domain. 

Liability  for  injury  to  employer,  see  Mas- 
ter AND  Servant. 

Municipal  regulation  of  use  of  treets  by, 
see  Municipal  Cobpobations. 

Annotati€ms, 

Right  of  railroad  com^pany  to  guaran^ 
tee  the  securities  of  another  rail' 
road  company*    191SJ},  175, 

Power  to  require  railroad  to  construct 
Mdewallc  across  its  tracks  or  right 
of  way.     1918D,  1157. 

lAahiUty  of  railroad  company  in  con' 
structing  its  roadway  for  removal 
of  lateral  support  to  adjoining 
property.     191SD,   714. 

m 

Assessment   on,    for   public    improvements. 

1918D,  839. 
Consolidation    of    companies    of    different 

states.    1918D,  166. 
Power  of  railroad  corporation  to  guarantee 

bonds  issued  by  other  company.   1918D, 

166. 

Requiring  railroad  to  construct  sidewalk 
over  its  tracks.    1918D,  1153. 

Liability  of  railroad  company  to  parents 
of  one  accidently  killed  upon  its  tracks 
for  failure  to  notify  them  of  the  death. 
1918D,  279. 

Duty  to  children  jumping  on  and  off  trains. 
1918D,  313. 


RAILWAY  RBUEF  ABSOOIATIOKS. 

See  Beldet  Associations. 


♦^ 


RATES. 

Of  carriers,  see  Carriebs. 
For  gas,  see  Gas.  < 

L.R.A.1918D. 


Annotation. 

Jurisdiction  of  Ihiblio  Utilities  Com- 
fnis»ion  over  rates  as  lim,ited  by 
constitutional  or  statutory  pawer 
of  municipality  to  regulate  tUili' 
ties.     191SD,  315. 

Power  of  Public  Service  Commission  to  fix. 
1918D,  900. 

^•» 


REAL  ESTATE  AGENTS. 


See  Bboeebs. 


♦  •» 


REAL  PROPERTT. 

Easements  in,  see  Easements. 
Conclusiveness   of   judgment    affecting,    see 

Judgment. 
Life  estates  in  general,  see  Life  Tenants. 
When   limitations   begin   to   run   in    action 

respecting,  see  Limitation  op  Actions. 
Mortgage  on,  see  Mobtgage:. 
Rights,  duties  and  liabilities  on  transfer  of, 

see  Vendob  anb  Pubchases. 


♦^ 


REBATES. 

On  insurance  premiums.    1918D,  190. 


^•» 


REBUTTAL. 

Evidence  in,  see  Evidenoe. 


Annotation. 

lHsssn9i4ms  in  managem^ent  of  corpora' 
tion  as  ground  for  appointment  of 
receiver.     191SD,  229. 

For  corporation  where  directors  are  dead- 
locked.    1918D,  226. 


REBEMPTIOH. 

From  foreclosure  sale,  see  Mobtoaox. 


Annotation. 

Reference  to  determine  disputed  qtws' 
tions  in  summ,ary  proceedings  to 
com-pel  attorney  to  surrender 
money  or  property,     191SD,  S3S, 
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BEIMBUItSEMENT. 

Of  personal  representative.     19180,  1022. 


BEINSTATEMENT. 

Of  insured,  see  Insurance. 


Annotations, 

Power  of  attorney  to  hind  client  by  rc- 
lease  of  person  or  property  of  debt' 
or  from  proeess  to  enforce  judg" 
ment.     1018D,  SOS. 

Effect  of  release  of  one  person  from  Ha^ 
hility  for  a  tort  to  release  another 
where  the  fot^mer  uHts  not  in  fact 
or  law  liable.     191SD,  1S3. 

Effect  of  dismissal  by  injured  employee  of 
action  against  the  property  owner  to 
bar  recovery  against  an  independent 
contractor,  his  employer.     1918D,  179. 

Sufficiency  of  consideration  paid  by  reputed 
father  to  mother  of  illegitimate  child 
to  secure  his  release.     1918D,  289. 


-#-»- 


REUEF  ASSOCIATIONS. 

Right  of  members  of  association  organized 
to  operate  a  hospital  to  enjoin  treat- 
ment of  nonmembers  therein.  1918D, 
559. 


-♦-•- 


REUOIOUS  SOCIETIES. 

Exemption  of,  from  taxation,  see  Taxes. 

Annotation, 

Giving  of  free  service  or  reduced  rates 
by  public  service  corporation  to 
clergyman  as  an  unlawful  dis€fritn* 
ination.     191SD,   916, 


-♦-^ 


REMAINDERMAN. 

In  general,  see  Life  Tenants. 


■♦♦» 


REMEDIES. 

Election  of,  see  Election  of  Remedies. 


^•» 


REMOVAL  OF  CAUSES. 

Annotation. 

Right  to  remove  to  Federal  court  a  quo 
irarranto  proceeding  against  a 
foreign  corporation.     191SD,  S^7, 

L.R.A.imSD. 


Removal     of     quo     warranto     prooeeding 
against    foreign    corporation.      1918D, 
847. 


RENElXTAIi. 

Agreem^it  of  insurance  agent  to  keep  prop- 
erty insured.    191 8D,  1199. 


^•» 


RENT. 

* 

Lobs  of  rentals  as  element  of  damages  in 
action  against  architect  for  negligence. 
1918D,   889. 


♦^ 


Annotation. 

Lien   upon   fiutomobile  for   repairs   or 
storage,     191SD,  3SO, 

Lien  for.     1918D,  327. 


♦  •» 


REPLEVIN. 

Right  of  surety  on  replevin  bond  in  which 
plaintiff  recovers  judgment  to  be  sub- 
rogated to  the  plaintiff's  rights  as 
against  the  snroties  on  a  supersedeas 
bond  given  on  appeal  from  the  judg- 
ment.    1918D,   1188. 

Right  to  joint  and  several  judgment  against 
the  principals  and  sureties  in  the  re- 
delivery and  supersedeas  bonds  given 
in  tiie  action.     1918D,  1188. 


REPUTATION. 

Evidence  of,  see  Evidence. 

Annotation. 

As  proof  of  partnership,     191SD,  SOS, 

Establishment  of  partnership  by  proof   of 
general  reputation.     1918D,  482. 


RESUliTiNO  TRUST. 


See  Trusts. 


Assessment  for  public  improvement  on 
street  railway  right  of  wav  subject  to 
reverter.     191 8D,  839.* 
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Aa  state  boundary.     1918D,  258. 


"•-»■ 


ROAD  WORK. 

Annotation. 

Cotnpulsory  use  of  private  property  in 
road  worTc,     191SD,  974, 

Compelling  owners  of  teams  and  wagons  to 
furnish  them  without  compensation  for 
road  work  and  to  provide  feed  for  the 
team.     1918D,   970. 

Effect  of  nonresidence  to  relieve  one  from 
complying  with  statute  impressing 
teams  for  road  work.     1918D,  970. 


^♦» 


rui.es. 

Of  carrier,  see  Cabriebs. 


SALARY. 


Of  public  officers,  see  Offigebs. 


In  general. 

Of  public  lands,  see  Pvbmo  Lands. 

Of   land   generally,   see   Vendob   and   Pub- 

CHASEB. 

Annotations, 

Who  may  exercise  option  under  a  con- 
tract calling  for  a  ntaxintum  or 
minimum  amount  of  eoiitttuMUty. 
1918D,  683, 

Right  of  purchaser  to  benefit  of  insur- 
ance  taken  out  hy  seller,  191^D, 
938. 

Deflnl+cness  and  mutuality  of  contract. 
1918D,  580. 

Evidence  admissible  under  pleading  in  ac- 
tion on  purchase-monev  notes.  1918D, 
936. 

Right  of  consumer  offering  to  purchase  min- 
imum and  maximum  quantity  of  sup- 
plies to  determine  quantitv  of  to  be  de- 
livered.    1918D,   580. 

Prematurity  of  action  by  vendee.  1918D, 
680. 

Right  of  purchaser  to  benefit  of  insurance 
taken  out  by  seller.     1918D,  936. 

Conditional  sale* 

Priority  of  lien  for  labor  and  repairs  over 
that  of  conditional  vendor.  1918D, 
327. 


SANITY. 

See  iNcxncpsTENT  Pebsons. 


SATISFACTIOJT. 

Of  judgment,  see  Judisment. 


^•» 


SCHOOUS. 

Annotation, 

Giving  of  free  service  or  reduced  rates 
by  public  service  corporation  to 
schools  or  school  children  as  an 
unlawful  discrimination,  1918Df 
914. 

Discrimination  in  favor  of,  as  to  gas  rates. 
1918D,  900. 


^♦»» 

SCIENTIFIC  BOOKS. 

Annotation, 

Use  of,  by  counsel  in  arguing  to  jury, 
1918D,  81. 


SEGREGATION. 


See  Race  Sbqbegation. 


^•» 


SEU^-BEFENSB. 


See  Homicide. 


-•-•- 


SENTENCE. 


For  crime,  see  CwHZirAL  La.w. 


SEPARATE   COACH  ULW. 

Annotatitm, 

Duty  to  provide  separate  compartments 
for  colored  passengers  in  sleeping 
or  palace  cars,     1918D,  709, 

Effect  of  Separate  Coach  Law  on  right  of 
carriers  to  serve  meals  to  the  respec- 
tive races  at  different  times  in  one 
car.     1918D,  707. 


SEPARATION. 

See  Divorce  and  Separation. 


L.R.A.1918D. 
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SERVICE. 

Of  process,  see  Writ  and  Process. 


«♦-•- 


settlemeht. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 


SHAKER  SOCIETY. 

Resulting  trust  to  heirs  of  one  conveying 
his  property  to,  upon  the  dissolution 
of  the  society.     1918D,  1144. 


■♦-•- 


SHAREHOLDERS. 


See  Corporations. 


♦-•- 


SLEEPING  Airo  PARLOR  OARS. 

Annotatioifk. 

Duty  to  provide  separate  compartments 
for  colored  passetiffers  in  sleeping 
or  palace  cars.     191SDf  709, 


SNOW. 

Annotation, 

Sight  to  impose  on  occupant  or  owner 
of  property  bordering  on  public 
street  the  duty  to  remove  snow  and^ 
ice  from  sideivalhs,     IQlSDf  1019, 

Requiring  under  penalty  owner  and  occu- 
pants of  city  property  to  remove  snow 
and  ice  from  sidewalks.     1918D,  1C16. 


SIDEWALK. 

Municipal  liability  for  injury  by  defects  in, 
see  Highways. 

Requiring    railroad    company    to   construct 
sidewalk     across     its    right    of    way. 
1918D,  1163. 


^♦» 


SIDINGS  AND  SPUR  TRACKS. 

Carrier's  duty  as  to,  generally.    1918D,  268. 

Power  of  municipality  to  compel  removal  of 

switch  tracks  from  street.    1918D,  659. 


SPEED. 

Of  automobile,  see  Automobiles. 

Effect  of  statute  limiting  speed  of  motor- 
cycles.    1918D,  569. 

Error  in  excluding  from  evidence  ordiL.aiioe 
limiting'   speed.     1918D,    126. 


^♦» 


SPUR  TRACKS. 

See  Sidings  and  Spur  Tracks. 


"•-»■ 


»• » 


SILENCE. 

Estoppel  by,  see  Estoppel. 


SKETCHES. 

Annotation, 

Use  oft  by  counsel  in  argument  to  jury, 
1918D,  80. 


SKYLIGHT. 

Liability  of  Undlord  for  injury  to  child 
of  tenant  falling  through  skylight. 
1918D,  161. 

L.R.A.1018D. 


STAIRIXTAT. 

Loss  of  easement  in.     1918D,  410,  691. 

♦  •» 

STATE. 

Boundary  of,  see  Boundaribs. 

Annotation* 

Right   of  state  to   maintain   action   to 
abate  bawdy  house,     191SD,  S21, 


♦-^ 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTES. 


In  general. 


Annotation. 

Effect  of  subsequent  statute  on  execu^ 
tory  judgment,     191S1>,  233, 

Exclusiveness  of  statu'^ory  remedy.     1918D, 
389. 
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Viola'fcioii  of,  as  negligence,    19I8D,  8$0. 
Private  action  for  violation  of.    191SD,  880. 

Validity. 

Annotation, 

Right  in  a  collateral  proceeding  to 
raise  the  question  of  the  validity 
of  a  statute  upon  which  a  proceed- 
ing  in  a  criminal  case  is  hased. 
191SD,  1007. 

Attack  on  constitutionality  of  statute  on 
which  judgment  was  based  in  collat- 
eral proceeding.     1918D,  1004. 

Invalidity  of  provision  requiring  owners  to 
furnish  feed  for  teams,  in  statute  im- 
pressing teams  for  road  work.  1918D, 
970. 

Oonfltrnotioiu 

Statute  creating  power  to  devise  subject  to 
rights  of  creditors.     1918D,  983. 

Intention  of  legislature.     1918D.  237. 

Liberal  interpretation  of  Public  Utilities 
Act.     1918D,  310. 


STERILIZATION. 

Annotation, 

Asexualization  or  sterilization  of  crim^ 
inals  or  defectives,    191SD,  23e. 

Of   meiitally   defective   or   insane    persons. 
1918D,  233. 


-♦-•- 


STOCK. 

Of  corporation  generally,  see  Cobpokations. 


STOJLAG& 

Annotation, 

Lien    upon    automohile    for, 
330, 


191SD, 


■^—^^ 


STREET  RAILWAYS. 

As  carriers,  see  Cakriebs. 

Remoral  to  Federal  court  of  quo  warranto 
proceeding  to  oust  foreign  corporation 
from  exercise  of  street  railway  fran- 
chise.    ini8D,  847. 

AsscFsnient  on  property  of,  for  local  im- 
provemr-nt.     1918D,  839. 

Injury  avoidphle  notwithstandinff  contribu- 
tory neglif,'ence.     1918D,  1110. 


♦^ 


STRICT  CONSTRUCTIOH. 

Of  statute,  see  Statutbs. 


SUBCOMTBAGTORS. 

Lien  of,  see  Meohanios'  Libns. 


SUBROOATION. 

Annotations, 

Right  of  sureties  on  appeal  or  super^ 
sedeas  bond  to  look  to  sureties  on 
a  prior  bond  of  the  same  principal, 
1918D,   1192, 

Right  of  surety  on  contractor's  bond 
as  agai^vst  assignee  of  fund, 
191SD,  73e. 

Right  of  surety  on  replevin  bond  in  which 
plaintiff  recovers  judgment  to  be  sub- 
rogated to  the  plaintifT's  rights  as 
against  the  sureties  on  a  supersedeas 
bond  given  on  appeal  from  the  judg- 
ment.    1918D,  1188. 

Subrogation  of  paid  surety  to  right  of 
county  to  percentage  of  contract  price 
retained  as  security  against  claims  for 
labor  and  material,  where  contractor 
has  ordered  the  county  to  pay  tlie 
amoimt  to  a  bank  from  which  he  bor- 
rowed money  to  pay  for  labor  and  sup- 
pUes.     1918D,  732. 


-•-•- 


SUCCESSION  TAX. 


See  Taxes. 


SUICIDE. 

Annotation, 

Applicability  of  incontestable  clause  in 
insurance  policy  in  case  of  suicide, 
1918D,  870, 

Admissibility  in  murder  case  of  declara- 
tions by  the  deceased  victim  of  in- 
tention to  commit  suicide.  1918D, 
878. 

Provision  in  insurance  policy  as  to  effect 
of.     191 8D,  860. 

Applicability  to  defense  of  suicide  of  in- 
contestable clause.     1918D,  860. 


StTMMART  PROCEEDINGS. 

Annotation, 

Determination  of  disputed  qtiestions  in 
summary  proceedings  to  compH 
attorney  to  surrender  m^oney  or 
property,     1018D,  830, 

Effect  of  statutory  provision  for,  to  deprive 
defendant  of  right  to  jury  trial.  1918D, 
825. 
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SUNDAT  80H0OI.  CLASS. 

Exemption  from  taxation  of  club  house 
maintained  by  incorporated  Sunday 
school  class.     1918D,  1124. 


SUPPORT. 

Of  infants,,  generally,  see  Ixfaxts. 


COURT  OF  THE  UmTED 
STATES. 


Jurisdiction  on  appeal,  see  Appeax.  and  Eb- 

BOB. 


8USPENSIOK. 

Of  sentence,  see  Cbucinal  Law. 


-♦-•- 


SWITCHES. 

See  Sidings  and  Spub  Tbacks. 


"•-•- 


As  to  license  generally,  see  License. 

TTnlformity;  eqnallty. 

Taxation  according  to  vahie.     1918D,  1016. 

Imposing  penalty  on  owners  and  occupants 
of  property  who  fail  to  remove  snow 
and  ice  from  sidewalks  as  violation  of 
requirement  of  imiformitv  in  taxation. 
1918D,   1016. 

Exemptions. 

Exemption  of  club  house  maintained  by  in- 
corporatod  Sunday  school  class.  1918D, 
1124. 

Assessment. 

Annotation. 

Continuation  of  taxes  upon  insfwrance 
premiums,     lUlSDj  05S. 

Duty  to  tax  according  to  value.  1918D, 
1016. 

Computation  of  tax  upon  insurance  pre- 
miums.    1918D,  955. 

Sale;  rishts  of  purchaser. 

Liability  of  one  purchasing  void  tax  sale 
certificate  for  trespass  by  removal  of 
timber.     1918D,  217. 


Snecession  t 

Annotation, 

Inheritance  or  succession  tax  on  prop- 
erty  covered  hy  power  of  appoint" 
fnent,      191SD,    339, 

Assessment  of  tax  upon  property  passing 
under  power  of  appointment.  1918D, 
337. 

Income  tax. 

Jurisdiction  of  Federal  Supreme  Court  on 
appeal  from  decision  upholding  tax. 
19181).  254. 

Stock  dividend  representing  surplus  profits 
transferred  to  the  6orporation*s  capital 
account  as  income.     1918D,  254. 


#•» 


TECHKIOAI.  BOOKS. 

Annotation, 

Use  of,  hy  counsel  in  arguing  to  jury. 
191SD,  SI. 


TEI.EGRAPHS. 

Measure  of  damages  for  failure  to  deliver 
telegram,  see  Damages. 

Annotation. 

Liability  for  personal  injury  eatised  hy 
district  messenger.     191SJ},  3eo, 

When  telegraph  messenger  is  within  servioe 
of  company  so  as  to  render  it  liable  for 
injury  to  a  pedestrian  run  down  by 
him.     1918D,  356. 


Proof  of  telephone  conversations,  see  £vi- 

DBNCIC 


^♦» 


Regulations  as  to  generally,  see  Buildings. 


TERMINATION. 

Of  lease,  see  Landlord  and  Tenant. 


THEATERS. 

Annotation. 

Legislation   forbidding   speculation    in 
tiolcets.     1918D,  3SS, 


L.R.A.ini8D. 
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Ordinance  forbidding   proprietors  of  thea- . 
ters  to  place  ticKcts  In  hands  of  brokers  j 
to  be  sold  in  advance  over  stated  price. 
1918D,  382. 


«•-»- 


THIRD  DEGREE. 

Reading  by   counsel   to   Jury   of   magazine 
article  on  "third  degree."     1918D,  671. 


#  •» 


THREATS. 

Annotation, 

Liability  for  wrongfully  threatening 
pas9enger  uHth  eaopuMon,  191SD, 
S76. 


TICKETS. 

Of  passenger,  see  Carbiebs. 

Annotation. 

Legislation  forbidding  specttlaUon  in 
theater  tickets,     191SD,  388, 

Ordinance  forbidding  proprietors  of  theaters 
to  place  tickets  in  hands  of  brokers 
to  be  sold  in  advance  over  stated  price. 
1918D,  382. 


TIMBER. 

Liability  of  one  ^ho  without  title  grants 
the  right  to  remove  timber  from  land, 
for  the  trespass  committed  imder  his 
grant.    1018D,  217. 


Tnte. 

Presumption   and   burden   of  proof 
1918D,  684. 


as  to. 


TOOUS. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant. 


TORTS. 

Ki!?ht  of  action  for.  see  Case. 

Release  from  liability  for,  see  Relbabb. 

In  general,  see  Negligence. 

L.R.A.1918D. 


TOWNS. 

Liability  for  injury  in  defective  bridge,  see 
Bridges. 


TRADE. 

What  constitutes  engaging  in  trade  or  com- 
merce  by  bank.     1918D,   704. 


TRADENAME. 

Effect  of  sale  of  firm  business  and  good 
will  to  transfer  right  to  firm  name. 
1918D,  164. 

Injunction  to  protect.     1918D,  154. 


Of  stock,  see  Corporations. 

Of  insurance  policy,  see  Insurangb. 

Of  cause,  see  Removal  of  Causes. 


TRANSFER  TAX. 


See  Taxes. 


*#-»■ 


TRESPASS. 

Annotation. 

ResponJiibiUty  of  one  who  assumes  to 
sell  land  or  an  interest  therein, 
for  a  trespass  by  another  cltUnUng 
under  or  through  him,  1918D, 
220. 

Refusal  of  equity  to  enforce  statutory  ;»en- 
alty  for  trespass  on  real  estate.  1918D, 
217. 

Liability  of  one  who  without  title  grants 
the  right  to  remove  timber  from  land 
for  the  trespass  committed  under  his 
grant.     1918D,  217. 


♦^ 


TRESPASSERS. 

Right  of  trespasser  to  maintain  interpleader 
to  settle  rights  of  rival  claimants* 
1918D,  1170. 


-•-^ 


TRIAIi. 

Tn  eminent  domain,  see  Eminent  Domain. 
Place  of,  see  Venite. 


Statementa  and 

Reversible  error  as  to, 

ROB. 


of  counaeL 

Appeal  and  Eb- 
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Questions  for  Jury* 
—  in  general. 


Sufficiency  of  finding  to  show  intent  to  re- 
turn to  homestead  property.  1918D, 
1088. 


1918D,  1178. 


Sanity;  mental  capacity.     1918D,  784.  y^^^^^^  /^  ^^^j^^        j^^^  ^^  ^^  personal 

Construction  of  written  instrument-   where,  .^.^^.^     ^^^  »^     defective    highway, 

construction    dcp<':.  is    upon    extrinsic  "'  o       .^ 

facts  which  are  disputed.     1918D,  513. 
Right  of  jury  to  determine  exact  sense  and 
import    cf    an    alleged   libelous   state- 
ment.    1918D,  1091. 


-X  negligence. 

Where  facts  are  imdisputed.     191 8D,   161. 

Question  whether  conductor  could  have  seen 
a   child   clinging  to  a  step   of  a   car  ! 
when    lie   signaled   the   train   to   start. 
1918D,  317. 

Negligence  of  city  in  failing  to  replace  lid 
on  motor  box  maintained  in  parking 
in  street.     1918D,  810. 

Negligence  of  architect  in  preparing  speci- 
fications for  applying  stucco  to  build- 
ing.    3918D,  889. 

Contributory  negligence.     1918D,  126,  943. 

Taking  case  from  Jnry. 

—  in  general* 

Withdrawing  iasue  of  partnership  from 
jury  where  evidence  thereof  is  totally 
lacking.     1918D,  482. 

—  nonanit. 

Necessity  of  motion  for  new  trial  to  bring 
before  reviewing  court  question  of  cor- 
rectness of.     1918D,  684. 

<—  direotion  of  Terdiot. 

In  action  against  architect  to  recover  dam- 
ages for  lack  of  skill  in  specifications 
and  constructions.     1918D,  889. 

«-demnrrer  to  evidenee. 

In  action  for  personal  injuries  caused  by 
fright  of  horso  in  field  adjoining  high- 
way by  motorcycle  exceeding  speed 
lim'it.     1918D,  569. 

Instmotions. 

Waiver  or  cure  of  errors  in,  see  Appeial 
AND  Error. 

Sufficiency  of  objection  or  exception  to. 
1918b,  561. 

Prejudicial   error   in  giving.     1918D,   876. 

Prejudicial  error  in  refusing.  1918D,  526, 
976. 

Instruction  as  to  liability  of  town  for  acci- 
dent on  highway.     1918D,  1178. 

Instruction  as  to  right  of  administrator  to 
sell  land  for  debts.     1918D,  561. 

In  action  for  injury  by  automobile. 
1918D,  880. 

Verdict  or  findings. 

Direotion  of  verdict,  see  supra. 
Findings  as  part  of  record  on  appeal,  see 
Appeal  and  Erbob. 


TRIOHINiE. 

Negligence  of  packer  of  pork  in  failing  to 
I  inspect  for.     1918D,  798. 


♦^ 


TROVEB. 

Annotation. 

LiaffUity  of  ootntnon  carrier  for  con- 
version by  accepting  goods  for 
transportation  from  one  not  the 
owner.     IQISD,   992. 

Measure  of  damages  for.    1918D,  960. 

Right  of  bank  to  which  bill  of  lading  with 
draft  attached  is  indorsed,  to  maintain 
action  for  conversion  of  property  called 
for  in  the  bill.    1918D,  704. 

Conversion  by  carrier  receiving  for  trans- 
portation goods  from  one  not  tlie 
owner.     1918D,  960. 

Necessity  of  proving  the  value  of  oats  as 
between  an  intervener  and  plaintiff  in 
an  action  against  a  carrier  to  recover 
for  the  conversion  of  a  car  of  oats  in 
which  the  carrier  has  paid  the  amount 
demanded  into  court.     1918D,  704. 


TRtrSTB. 

Resulting  trust  to  heirs  of  one  conveying 
his  property  to  a  communistic  society, 
upon  the  dissolution  of  the  society. 
1918D,  1144. 


-o-*- 


TYPE  W  KITING. 

Expert  testimony  as  to,  see  Evidencb. 


UNFAIB  OOMPETITION. 

Injunction  against.     1918D,  154. 

Right  of  corporation  which  consented  to 
formation  of  partnership  in  another 
locality  under  the  corporate  name,  to 
engaofc  in  competing  business  in  that 
locality  with  one  who  purchases  the 
partnership  business.     1918D,   164. 


tTNIFORMITT. 


Error  in  admission   of  evidence  cured  by 

verdict.    1918D,  873. 
Review  of  verdict  on  appeal.     1918D,  920.  '  In  taxation,  see  Taxes. 

L.R.A.1918D. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1251 


X^NITED  STATB8  8UFREME  OOURT. 


Jurisdiction    on    appeal,    see 

EUROB. 


Apebal   and 


♦♦ 


VACATION. 

Of  judgment,  see  Judgment. 


^•» 


VASECTOMY. 


See  Steblization. 


VENDOR  AND  PURCHASER. 

In  general. 

Sale  of  homestead,  see  Home91vad. 
Sale  of  public  lands,  see  Public  Lands. 

Annotation. 

Riffht  of  purchaser  to  benefit  of  insur- 
ance taken  out  hy  vendor,     191SD, 

oas. 

Vendor's  lien. 

Inclusion  in  vendor's  lien  of  attorney's  fee 
provided  for  by  purchase  money  note. 
1918D,  963. 

Right  of  wife  to  defeat  purchase  money 
lien  on  real  estate  conveyed  by  en- 
tireties on  ground  that  she  did  not 
participate  in  the  purchase  or  sign 
the  purchase  monej  note      1918D,  963 

Effect  on  lien  of  assignment  of  purchase- 
monev  note.     1918D,  963. 

Righls  of  third  parties;  bona  fide  pur- 
chasers. 

Annotation. 

Existing  indebtedness  as  a  sufficient 
consideration  to  give  grantee  the 
status    of   a   purchaser    for    value. 

191SD,  sea. 

One  to  whom  title  is  conveyed  in  discharge 
of  pre-existing  debt  as  a  purchaser  for 
value.    191SD,  561. 

Right  of  one  taking  deed  correctly  describ- 
ing property,  where  the  description  in 
the  deed  to  his  grantor  did  not  cover 
the  property.     1918D,  868. 


♦-^ 


VENUE. 

Annotation. 

Propriety  of  arguments  to  jury  refer" 
ring  to  change  of  venue.  1018D, 
66. 

Venue  of  action  to  vacate  judgment.  191 8D, 
466. 


VERDICT. 

Review  of,  on  appeal,  see  Appeal  aud  £b- 

BOB. 

In  replevin,  see  Replevin. 
In  general,  see  Tbial. 


WAIVER. 

Of  error  in  trial  court,  see  Appeal  and  Eb- 

BOB. 

By  insurer,  see  Insubance. 

Of  right  by  accused.     191 8D,  1093. 


WARNING. 

Duty  of  driver  of  automobile  to  give  warn- 
ing to  pedestrians.     1918D,  880. 


WARRANT. 


For  arrest,  see  Abbest. 


•♦-•« 


WATERS. 

As  boundary  of  state  or  municipality,  see 
Boundaries. 

Annotation, 

Validity  of  statute  or  ordinance  making 
property  or  property  owner  liable 
for  water  furnished  tenant. 
1918D,  364. 

Statutory  lien  upon  leased  property  for 
water  supplied  to  tenant.     1918D,  361. 


♦^ 


WHEELWRIGHT. 


Lien  of.     1918D,  327. 


■♦-•- 


WILFUI.NE8S. 

Annotation, 

Contributory  wilfulness  as  a  defense 
against  an  action  for  personal  fn- 
Jurt/  based  on  wilfulness  of  de* 
fendant.     IQISD,   1195, 


♦^ 


WIIXS. 

In  general. 

Matters  concerning  executors  and  adminis- 
trators,  see  Executors  and  Adminis- 

TRATOBS. 

Powers  given  b}^  see  Powers. 


L.R.A.1918D. 
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Statute  creating  power  to  devise  subject  to 
rights  of  creditors.     1918D,  983. 

Disposal  of  homestead  property  by  will  as 
a  conveyance  or  alienation.  1918D, 
983. 

EzeoutloB* 

Annotatiiyn. 

Necessity  of  Icnowledge  hy  testator  of 
contents  of  his  will  and  proof 
thereof.     191SD,  7i*7. 

Probate;  contest. 

Sufficiency  of  proof,  see  Evidence. 

Prejudicial  error  in  admission  of  evidence. 

191 8  D,  638. 
Admissibility   of   declarations    of   testator. 

19I8D,  638. 
Weight  and  conclusiveness  of  testimony  of 

subscribing   witnesses.      1918D,    638. 

Annotation. 

Necessity  of  proof  of  teatator^s  knowl- 
edge of  contents  of  his  will, 
1918D,   747. 

Riglit  to  probate  of  will  executed  with  due 
legal   formality.     1918D,  742. 

Burden  of  showing  that  testator  knew  con- 
tents of  will  and  understood  them. 
1918D,  742. 

Effect  of  misunderstanding  of  legal  effect 
of  will  to  defeat  its  probate.  1918D, 
742. 

Effect  of  variance  between  a  will  and  the 
instruction  from  which  it  was  drawn. 
1918D,   742. 

Nature  of  action  to  contest  will.  1918D, 
575. 

Who  may  contest.     1918D,  575. 

Devise  and  legacy  generally. 

Admissibility  of  evidence  to  show  testator's 
intention.    1918D,  983. 

Ademption;  dedncttons. 


WITHESSBS. 


In  generaL 


Annotations, 

Unwarrantable  comment  of  counsel  re* 
apecting  absent  witnesses  in  argu- 
ment to  jury.     191SD,   70. 

Prejudicial  error  in  comment.'*  on  wit- 
nesses by  counsel  in  argument  ta 
jury,     IQlSDf  92, 

Cross-examination. 

Waiver  of  right  to  complain  of  cross-exam- 
ination outside  scope  of  the  direct  ex- 
amination.    1918D,  1086. 

CredibiUty. 

Admissibility  on  question  of  credibility  of 
witness  of  evidence  of  inaanity  of  hia 
mother  and  sister.     1918D,  480. 

Evidence  that  witness  is  subject  at  times 
to  insane  delusions  to  impeach  credi- 
bility.    1918D,  480. 


#•» 


WOMEN* 

Reasonableness  of  rule  tliat  women  shall  be 
allowed  to  go  first  in  boarding  cars. 
1918D,  929. 


WORKMEN'S  COMPENSATION* 

Annotation, 

Applicability  of  state  compensation 
acts  to  injuries  to  railroad  em- 
ployees while  engaged  in  handling 
interstate  mail,     191SD,  4:26, 


WIEtIT  AND  PROCESS. 


Annotation, 

Change  in  subject-matter  or  substitu- 
tion of  other  property  as  an  ademp-    Breaking  door  leading  from  common  hall 


tion  of  a  specific  lega^^y  or  devise, 
191SD,  638, 

Ademption.     1918D,  536. 

Deduction  of  testator's  debts.    1918D,  343.  | 

L.R.A.1918D. 


of  apartment  house  into  the  apartment 
of  a  tenant  in  serving  process.  1018D, 
876. 

Opening   latched   door  in   serving  process. 
1918D,  876. 


3  bios  Qba  2H5  isa 


